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STTFBEME  OOUBT  OF  MONTANA.* 


I.  BECORD  OF  OFFIOIAIi  COMMISSIONS. 

The  commissions  and  oaths  of  tbe  jastlcei 
and  clerk  of  this  coart,  and  tbe  attorney  gen- 
eral, sball  be  recorded  in  the  records  of  this 
court 

IL  ORIGINAIi  PROCKBDINGS. 

1.  Proceedings  commenced  in  this  court 
orlglnany  to  obtain  writs  of  habeas  corpus, 
Injunction,  review,  mandate,  quo  warranto, 
and  other  remedial  writs  or  orders,  shall  be 
commenced  and  conducted  in  tbe  manner  pre- 
scribed by  the  C!ode  of  Civil  Procedure  for 
tbe  conduct  of  such  proceedings  in  the  district 
court 

'2.  The  application  for  tbe  issuance  of  any 
of  the  above  writs  or  orders,  except  habeas 
corpus,  must  set  forth,  In  addition  to  the 
other  requisite  matters,  the  reasons  which 
render  it  necessary  that  the  writ  should  is- 
sue originally  from  this  court,  and  the  suf- 
ficiency or  insufficiency  of  the  reasons  so  set 
forth  will  be  determined  by  the  court  In 
awarding  or  refusing  tbe  writ  or  order. 

m.  OEStTIFICATBS  OF  PROBABLE 
CAUSE. 

Application  for  Certificate  of  Probable 
Cause.— Application  for  the  certificate  of  prob- 
able cause  of  appeal  provided  for  in  section 
2278,  Penal  Code,  may  be  made  to  a  justice 
of  this  court  only  after  application  and  re- 
fusal thereof  by  the  judge  of  the  court  In 
which  the  conviction  was  had,  or  upon  proof 
of  his  absence,  or  Inability  to  act  and  upon 
at  least  three  days'  notice  to  the  county  at- 
torney. The  applicant  shall  produce  at  the 
bearing  the  proposed  record  on  appeal,  or  tbe 
settled  bill  of  exceptions,  or  certified  copy 
thereof. 

lY.  APPEALS  IN  CIVIL  CASES. 

1.  Record  on  Appeal.— Appellant  Is  charged 
with  tbe  duty  of  having  the  transcript  per- 
fected and  filed  with  the  cleric  of  this  court 
in  accordance  with  the  statute  and  these 
roles. 

2.  Time  of  Filing.— The  transcript  shall  be 
filed  by  the  appellant  with  the  clerk  of  this 
court  within  sixty  days  after  such  appeal  Is 
perfected;  or  the  appeal  is  subject  to  dis- 
missal on  motion  of  the  adverse  party;  but 


If  it  appear  that  the  delay  has  been  without 
laches  on  the  part  of  appellant  his  appeal 
will  not  be  dismissed  for  such  delay,  until 
reasonable  time  is  allowed  for  filing  the  rec- 
ord. 

3.  Motion  to  Dismiss  for  Laches.- Motion 
to  dismiss  an  appeal  for  failure  to  file  the  rec- 
ord within  the  time  required,  shall  be  accom- 
panied by  a  certified  copy  of  the  notice  of  ap- 
peal, and  praecipe,  if  one  were  filed;  and 
a  certificate  of  the  clerk  of  the  trial  court 
showing  whether  the  case  was  originally  in- 
stituted in  the  district  court  or  was  there  on 
appeal  from  an  Inferior  court,  and  the  nature, 
amount  and  date  of  judgment  or  order  ap- 
pealed from ;  the  date  of  filing  notice  and  un- 
dertaking on  apt)eal;  the  date  of  service  of 
such  notice,  and  showing  whether  appellant 
has  requested  or  received  a  duly  certified 
transcript  and  the  time  of  such  request,  or 
delivery  thereof,  as  the  case  may  be.  No  ap- 
peal shall  be  dismissed  for  failure  to  file  the 
record  within  the  time  required  by  these 
rules,  unless  the  motion  to  dismiss  shall  have 
been  filed,  and  notice  thereof  given,  prior  to 
the  filing  of  tbe  record. 

4.  Suggestion  of  Diminution.— Nor  shall  the 
appeal  be  dismissed  because  the  transcript  is 
imperfect,  In  not  being  prepared  as  directed 
by  the  praecipe;  but  this  court  will  on  sug- 
gestion of  diminution  order  tbe  clerk  of  the 
trial  court  to  correct  the  transcript,  or  supply 
the  portions  lacking,  as  the  case  may  require. 

Respondent  may  likewise  make  suggestion 
of  diminution  of  record  in  any  respect  he  may 
deem  necessary;  whereupon  if  the  sugges- 
tion appears  to  be  proper,  an  order  will  be 
made  requiring  such  parts  of  the  record  sug- 
gested to  be  certified  to  this  court 

5.  Correction  of  Error  In  Record.— Either 
party  may,  in  writing,  suggest  error  or  de- 
fect, wherein  tbe  transcript  does  uot-conform 
to  the  original,  and,  upon  notice  to  the  ad- 
verse party,  obtain  an  order  of  this  court  re- 
quiring the  clerk  of  the  trial  court  having 
in  custody  the  original  record,  either  to  com- 
pare and  correct  tbe  transcript  on  file  in  this 
court  or  to  certify  a  supplemental  transcript 
of  such  parts  of  the  record  as  may  be  thus 
questioned.  If  such  error  or  defect  be  dis- 
puted by  the  adverse  party  the  suggestion 
must  be  verified  In  the  manner  required  by 
law  for  verification  of  pleadings. 
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v.  PROOF  OF  EXCEPTION. 

Proof  of  Exception.— In  case  any  Judge  of 
the  district  court  fall  or  refuse,  upon  proper 
presentation  or  request  to  allow,  settle,  and 
certify  an  exception,  or  statement  of  the  case. 
In  accordance  with  the  facts  and  the  law  and 
practice  in  such  cases,  the  party  aggrieved 
may,  within  twenty  days  thereafter,  present 
to  this  court,  or  any  two  justices  thereof,  a 
petition  verified  by  the  oath  of  the  party  ag- 
grieved, or  his  attorney,  setting  forth  the 
facts  in  relation  to  such  failure  or  refusal; 
and  thereupon  this  court,  or  such  Justices 
thereof,  will,  if  sufficient  grounds  appear 
therefor.  Issue  an  order  granting  leave  to  the 
petitioner  to  prove  before  a  referee  to  be 
named  in  such  order,  or  by  depositions,  to  be 
taken  in  the  manner  prescribed  by  statute, 
the  facts  in  relation  to  such  exception,  or  blU 
of  exceptions,  or  statement  of  the  case,  and 
the  failure  or  refusal  to  allow,  certify  or  set- 
tle the  same. 

A  C(q>y  of  such  order  shall  be  served  on 
the  adverse  party  to  the  action  or  proceed- 
ing, wherein  such  failure  or  refusal  is  alleged 
to  have  occurred,  or  bis  attorney,  together 
with  the  notice  of  the  time  and  place  of  tak- 
ing such  testimony. 

VX.  TRANSCRIPTS  MUST  BE  PRINTED. 

1.  Transcripts— How  Printed.— All  tran- 
scripts of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing  paper  ten  inches 
long  by  seven  inches  wide,  with  a  margin  on 
the  outer  edge  of  not  less  than  two  Inches 
wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven 
Inches  long  and  three  and  one-half  Inches 
wide.  Small  pica  solid  is  the  smallest  letter 
and  most  compact  mode  of  composition  al- 
lowed. 

2.  Transcripts  In  Criminal  Cases.— Tran- 
scripts in  criminal  cases  may  be  printed  as 
In  civil  cases,  but  when  not  printed  they  must 
be  plainly  written  with  a  typewriter  on  one 
side  of  white- typewriter  paper,  eight  and  one- 
half  inches  wide  and  thirteen  inches  long, 
leaving  a  margin  of  one  and  one-half  Inches 
on  the  left  hand  side  of  the  page,  and  se- 
curely fastened  at  the  side,  and  if  the  record 
be  typewritten,  It  shall  be  bound  in  black 
pasteboard  covers. 

VII.  ARRANGEMENT  OP  TRANSCRIPT. 

1.  First  Page  and  Cover.— On  the  first  page 
and  cover  of  all  transcripts  must  be  stated 
the  title  of 'this  court,  the  title  of  the  case 
in  the  court  below  (substituting  for  the  words 
"plaintiff"  or  "defendant,"  the  words  "appel- 
lant" or  "respondent,"  as  the  case  may  re- 
quire), the  names  of  counsel  for  appellant 
and  respondent,  and  the  words  "transcript  on 
appeal,"  followed  by  stating  the  district  and 
county  from  which  the  appeal  is  taken.  The 
first  paper  In  all  transcripts  must  state  the 
title  of  the  court  and  case  as  in  the  court 
below;  but  from  all  the  following  papers,  or- 


ders or  proceedings  It  must  be  omitted,  and 
the  name  of  the  paper,  order  or  proceeding 
simply  given. 

2.  Arrangement  and  Index.— The  transcript 
shall  be  chronologically  arranged,  and  con- 
tain an  index,  showing  the  page  of  each 
pleading,  document,  exhibit,  order  and  pro- 
ceeding, and  the  testimony  or  afiidavlt  of 
each  witness  comprised  therein. 

E^cb  transcript  must  be  paged  at  the  top. 
and  each  ten  lines  must  be  numbered  on  the 
left  margin  of  the  page. 

3.  Testimony  to  be  in  Narrative  Form.— 
Unless  otherwise  ordered  by  the  district 
court,  the  testimony  shall  be  reduced  to  nar- 
rative form,  and  if  not  so  reduced  may  be 
stricken  out 

4.  Identification  of  Matter  Referred  to  In 
Exceptions  or  Motions.- Where  an  exception 
refers  to  matter  in  pleadings,  evidence  or 
other  proceedings,  which  the  court  struck  out 
or  refused  to  strike  out,  on  motion,  such  ex- 
ception or  motion  must  either  recite  the  mat- 
ter In  question  or  be  made  to  refer  to  tbe 
same  matter  by  page  and  line,  as  It  appears 
In  the  transcript. 

5.  Summons,  Writs  and  Formal  Parts  of 
Papers  Omitted.- In  no  case  shall  the  sum- 
mons or  other  process  or  writ  be  Inserted  in 
a  transcript  unless  a  question  arises  in  re- 
spect to  the  same.  Unless  some  question  Is 
predicated  upon  the  formal  parts  of  plead- 
ings, motions,  depositions,  exhibits  or  other 
papers  filed  in  the  trial  court  and  made  part 
of  the  record  on  appeal,  the  same  must  be 
omitted  in  preparing  the  record,  after  once 
stating  the  venue  and  title,  giving  the  names 
of  the  parties  in  full,  and  thereafter  the 
venue  and  title  may  be  Indicated  by  tbe 
words  "Title  of  Case";  and  likewise. 

a.  Formal  Parts  of  Depositions.— Notices, 
interrogatories,  certificates  of  officers  taking 
the  same,  signatures  of  witnesses,  etc.,  may 
be  omitted,  the  substance  of  the  testimony 
contained  in  the  depositions  being  reduced  to 
narrative  form. 

b.  So  with  deeds,  mortgages,  contracts  and 
other  exhibits,  the  endorsement  thereon  of 
certificates  of  acknowledgment  and  record- 
ing may  be  omitted,  and  only  the  material 
part  stated. 

c.  All  endorsements  made  by  officers  may 
be  omitted  In  preparing  the  record,  except 
the  date  of  the  filing  of  papers  In  the  trial 
court,  which  ought  to  appear  In  the  record 

by  simply  noting  "Filed  ,"  giving  the 

date  of  filing. 

0.  Compliance  Enforced.— A  strict  compli- 
ance with  the  foregoing  requirements  will  be 
exacted  in  all  cases,  whether  objection  be 
made  by  the  opposite  party  or  not;  and  for 
any  violation  or  neglect  in  these  respects 
which  is  found  to  obittruct  the  examination  of 
the  record,  the  appeal  may  be  dismissed,  or 
the  court  may  order  the  ofTending  party  to 
pay  the  costs  of  such  transcript,  or  any  part 
thereof,  unless  the  matter  objected  to  is  in- 
serted by  order  of  the  court  or  Judge  below. 
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Vm.  ORIGINAL  EXHIBITS, 

L  Incorporation  of  an.  Original  Exhibit  In 
tlie  Record.— Whenever  in  the  trial  of  an  ac- 
tion or  other  proceeding  appealed  to  this 
court,  an  exhibit  of  a  printed  book  or  pamph- 
let, or  other  printed  or  engraved  matter,  or 
of  a  model,  drawing,  map,  trade  mark,  plans 
or  Illustrations,  or  other  matter  forhied, 
dra-wn,  printed  or  engraved,  is  introduced  or 
offered  in  evidence,  and  it  is  desired  by  ei- 
ther party  to  use  the  same  original  exhibit  as 
part  of  a  statement  on  motion  for  new  trial, 
or  In  a  bill  of  exceptions,  such  exhibit,  au- 
thenticated by  a  certificate  of  the  Judge  of 
the  trial  court  thereon  or  attached  thereto, 
may  be  brought  to  this  court  in  its  original 
form  as  introduced  in  evidence,  either  bound 
in  the  transcript  of  the  record  on  appeal,  if 
convenient  so  to  do,  or  as  an  exhibit  accom- 
panying such  record  to  this  court  properly 
authenticated  and  certified.  Any  such  ex- 1 
hibit  bound  in  the  record  filed  in  this  court 
shall  not  be  withdrawn;  but  any  such  ex- 
hibit not  bound  in  the  record  may  be  with- 
drawn after  determination  of  the  case  by  or- 
der of  the  court  or  any  Justice  thereof. 

2.  Whenever  the  record  contains  a  tran- 
script of  any  document,  writing,  map,  draw- 
ing, engraving,  or  printed  matter,  which  was 
introduced  in  evidence,  in  a  case  brought  to 
this  court  on  appeal,  and  it  is  deemed  ex- 
pedient to  have  the  same  here  for  examina- 
tion in  the  original  form,  an  order  will  be 
made  requiring  the  officer  or  party  having 
the  same  in  custody  to  place  such  original  ex- 
hibit in  the  custody  of  the  clerk  of  this  court 
Any  such  exhibit  may  be  withdrawn  by  the 
party  entitled  to  the  custody  thereof,  after 
determination  of  the  appeal,  by  application  to 
the  clerk  of  this  cMrt. 

IX.  SERVICE  AND  FILING  OF  TRAN- 
SCRIPTS. 

1.  Service  of  Transcript— After  the  tran- 
script Is  printed,  and  not  later  than  five  days 
after  filing  the  same,  a  copy  thereof  shall  be 
served  upon  the  adverse  party  or  his  attor- 
ney; and  if  there  be  more  than  one  adverse 
party  appearing  by  different  attorneys,  on 
each  party  or  the  attorney  of  each  party  so 
appearing. 

2.  Clerk  may  Print— Clerk  may  Print  Tran- 
scripts and  Certify  to  Same.— In  case  a  writ- 
ten transcript,  duly  authenticated,  together 
with  sufficient  funds  to  pay  the  expenses  of 
printing  the  same,  is  transmitted  to  the  clerk 
of  this  court  the  clerk,  upon  the  receipt 
thereof,  shall  file  the  same  and  cause  the 
transcript  to  be  printed.  The  said  printed 
copy  shall  also  be  filed  and  constitute  the  rec- 
ord of  the  case  in  this  court,  subject  to  be 
corrected  by  reference  to  the  written  tran- 
script on  file.  Printed  copies  thereof  shall 
be  furnished  as  provided  by  the  foregoing 
paragraph  of  this  rule,  and  the  clerk  shall  al- 
so immediately  transmit  by  mail,  or  express. 


copies  to  the  attorneys  of  the  adverse  parties 
and  note  such  service  on  the  original. 

3.  Copies.- In  ail  cases  four  copies  of  the 
printed  transcript  must  be  filed. 

4.  Criminal  Cases.- Where  the  record  is 
typewritten  no  copies  of  the  transcript  need 
be  filed  or  served. 

X.  BRIEFS. 

1.  Size.— Briefs  shall  be  printed  upon  paper 
of  the  same  character,  with  type  of  the  same 
size,  and  the  pages  shall  be  of  the  same  di- 
mensions, as  provided  by  these  rules  in  re- 
spect to  transcripts. 

2.  Time  of  Filing  and  Service.— The  coun- 
sel of  appellant  shall  file  with  the  clerk  of 
this  court  seven  copies,  and  serve  on  oppo- 
site counsel  one  copy  of  a  printed  brief,  with- 
in sixty  days  after  the  transcript  is  filed  in 
this  court,  except  in  cases  advanced  on  the 
calendar,  in  which  cases  briefs  shall  be  filed 
and  served  within  such  time  as  may  be  order- 
ed by  the  court  in  the  order  of  advancement. 

3.  Contents  of  Brief.- The  appellant's  brief 
shall  contain,  in  the  order  here  stated: 

a.  A  concise  abstract  or  statement  of  the 
case,  presenting  succinctly  the  questions  In- 
volved, and  the  manner  In  which  they  are 
raised,  which  abstract  shall  refer  to  the  page 
numbers  in  the  transcript  in  such  manner 
that  pleadings,  evidence,  orders  and  Judgment 
may  be  easily  found. 

b.  A  specification  of  errors  relied  upon, 
which  shall  be  numbered  and  shall  set  out 
separately  and  particularly  each  error  in- 
tended to  be  urged.  When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of  evi- 
dence the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  reject- 
ed, or  shall  refer  to  the  page  and  marginal 
numbers  of  that  portion  of  the  transcript  con- 
taining such  evidence.  When  the  error  al- 
leged Is  to  the  charge  of  the  court  the  speci- 
fication shall  set  out  the  part  referred  to 
totidem  verbis,  whether  It  be  instructions  giv- 
en or  Instructions  refused,  or  shall  refer  to 
the  same  by  page  and  marginal  numliers  of 
the  transcript 

c.  A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  or  fact 
to  be  discussed,  with  a  reference  to  the  page 
of  the  record,  and  the  authorities  relied  upon 
in  support  of  each  point. 

d.  Citation  of  authorities  shall  be  by  title 
of  case,  and  volume  and  page  of  report 

4.  Respondent's  Brief.— Counsel  for  re- 
spondent shall  file  with  the  clerk  seven  print- 
ed copies  of  his  brief  and  serve  one  upon 
counsel  for  appellant  within  thirty  days  after 
appellant's  brief  shall  have  been  served  upon 
him.  His  brief  shall  be  of  like  character 
with  that  required  of  appellant,  except  that 
no  specification  of  errors  shall  be  required, 
and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  appellant  Is  controverted. 

5.  Failure  to  File  Briefs.- When,  according 
to  this  rule,  appellant  is  in  default,  the  case 
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may  be  dlBmlBsed  on  motion;  and  when  a  re- 
spondent is  In  default,  he  will  not  be  beard 
except  on  consent  of  bis  adversary  or  by  re- 
quest of  the  court 

X(.  ORAIi  ARGUMENTS. 

One  bour  and  ten  minutes 'will  be  allowed 
to  appellant  and  fifty  minutes  to  respondent 
for  argument,  and  no  more,  without  special 
leave  of  coort  granted  before  the  argument 
begins. 

XII.  OALENDAK. 

1.  Cases  shall  be  placed  upon  the  calendar 
by  the  clerk  in  the  order  in  which  they  are 
filed  and  docketed. 

2.  Setting  Cases  for  Argument.— As  often 
as  found  convenient  cases  will  be  set  for  ar- 
gument by  the  court,  as  reached  In  the  order 
in  which  they  stand  upon  the  calendar,  ex- 
cept such  cases  as  are  determined  to  be  en- 
titled to  precedence. 

3.  Advancement  of  Cases.— Appeals  in  crim- 
inal cases;  appeals  from  orders  dissolving, 
or  refusing  to  dissolve,  granting  or  refusing 
to  grant  writs  of  injunction;  appeals  from 
orders  dissolving  or  refusing  to  dissolve  at- 
tachments; appeals  from  interlocutory  orders 
made  in  matters  of  receiverships;  appeals 
from  orders  or  judgments  holding  appellant 
in  custody;  and  all  original  proceedings  are 
entitled  to  precedence,  and  will,  upon  motion 
of  either  party,  be  advanced  on  the  calendar. 

4.  Short  Cases.— There  will  be  placed  upon 
the  short  case  docket: 

a.  Cases  in  which  It  Is  made  to  appear  to 
the  satisfaction  of  the  court  that  the  cause 
depends  solely  upon  the  former  decisions  of 
this  court. 

b.  Cases  In  which  it  is  made  to  appear  that 
the  appeal  can  be  fully  presented  by  an  argu- 
ment of  fifteen  minutes  on  each  side. 

5.  Submission  on  Briefs.— Cases  on  appeal 
may  be  submitted  on  briefs  at  any  time  by 
filing  stipulation  of  counsel  to  that  effect, 
which  cases  will  then  be  considered  and  de- 
termined when  reached  in  chronological  or- 
der. 

XIII.  MOTIONS  FOR  REmSARIXO. 

Motions  for  rehearing,  stating  the  grounds, 
points  and  authorities  relied  on,  may  be  filed 
within  fifteen  days  after  the  decision  of  the 
court.  If  prior  to  filing  such  motion  remit- 
titur has  been  issued,  the  same  may  be  re- 
called by  the  court  or  any  justice  thereof. 
The  motion  for  rehearing  will  be  considered 
without  argument. 

XIV.  SUBMISSION  OF  MOTIONS. 

1.  Motions  to  be  Filed  and  Copy  Served.— 
All  motions  shall  be  printed  or  typewritten, 
stating  the  g^rounds  thereof,  and  filed,  and 
copy  served  on  counsel  for  adverse  party,  if 
any  counsel  has  entered  an  appearance;  oth- 
erwise on  clerk  of  the  court  for  the  party  or 
counseL 


2.  Motions  Determined  without  Argument. 
—Unless  otherwise  ordered,  motions  will  be 
considered  and  disposed  of  without  argu- 
ment; but  citation  of  authorities  may  accom- 
pany the  motion. 

8.  Motion.— Motions  shall  be  printed  <w  tyjte- 
wrltten,  accompanied  by  citation  of  author- 
ities relied  on,  and  filed;  and  copy  tbere- 
of  served  on  adverse  party  at  least  ten  days 
before  the  time  set  for  bearing  on  the  mer- 
its, or  within  such  time  as  may  be  fixed  by 
the  court  Thereupon  the  adverse  party 
may,  within  ten  days  after  the  service  there- 
of, or  within  snch  time  as  may  be  allowed  by 
the  court,  file  and  serve  on  the  other,  his 
brief  In  opposition  to  the  motion.  Such  mo- 
tion will  then  be  considered  and  disposed  of 
by  the  court  without  further  argument 

XV.  PERMISSION  TO  TAKE  RECORD 
FROM  CLERK'S  OFFICE. 

The  record  and  other  papers  of  this  court 
shall  not  be  taken  therefrom  except  by  coun- 
sel, on  permission  of  the  clerk,  and  when  so 
taken  shall  not  be  retained  out  of  the  clerk's 
o£Bce  more  than  ten  days  in  any  case,  and 
shall  be  returned  within  a  shorter  period  up- 
on notice. 

XVI.  PROCEDURE  IN  CASE  OF  DEATH, 

DISABILITY  OR  TRANSFER 

OF  INTEREST. 

In  event  of  the  death,  disability  or  transfer 
of  interest  of  a  party  to  an  appeal  pending  in 
this  court,  such  fact  shall  be  In  writing  sug- 
gested, and  (unless  the  cause  of  action  abate) 
the  legal  representative  of  the  party  deceas- 
ed or  disabled,  or  successor  to  the  party 
transferring  his  interest  shall,  on  motion,  be 
substituted. 

XVn.  COSTS  ON  APPEAL. 

To  Whom  Taxed. — In  all  cases  the  costs  of 
appeal  shall  be  taxed  against  the  unsuccess- 
ful party,  unless  otherwise  ordered  by  this 
court  and  the  remittitur  shall  be  accom- 
panied by  an  itemized  statement  of  such  costs 
as  are  paid  to  the  clerk  of  this  court 

XVIIL  ASSESSMENT  OF  DAMAGES  FOR 
APPEAL  WITHOUT  MERIT. 

If  the  court  is  satisfied  from  the  record, 
and  the  presentation  of  the  appeal,  that  the 
same  was  taken  without  substantial  or  rea- 
sonable ground  of  error,  or  cause  for  relief, 
but  apparently  for  purposes  of  delay  only, 
such  damage  will  be  assessed,  on  determina- 
tion thereof,  as  from  the  circumstances  Is 
deemed  proper,  to  discourage  the  taking  of 
appeals  solely  for  unreasonable  and  vexatious 
delay. 

XIX.  REMITTITUR,  WHEN  ISSUED. 

Remittitur  will,  in  cases  where  it  is  deem- 
ed proper,  be  ordered  forthwith;   otherwise 
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the  same  will  be  laened  on  application  at  any 
time  fifteen  days  after  dedsion,  unless  mo- 
tion for  rehearing  or  modification  of  Judg- 
ment or  order  has  been  made. 

A  copy  of  the  opinion  will  accompany  the 
remittitur  when  the  judgment  or  order  of 
the  trial  court  is  reversed  or  modified  and  the 
case  remanded  for  further  proceedings  other 
than  the  entry  of  a  final  judgment  or  order 
determining  the  proceedings  in  the  trial  court. 

XX.  MANDATE   FBOM   UXITED    STATES 

SUPREME  COURT— PROCEDURE 

THEREON. 

Upon  the  receipt  by  tlie  clerk  of  this  court 
of  a  mandate  from  the  supreme  court  of  the 
United  States  In  any  case  at  law  or  in  e.qulty, 
theretofore  taken  from  this  court  by  writ  of 
error  or  appeal  to  said  supreme  court,  it  shall 
be  the  duty  of  said  clerk  forthwith  to  issue 
under  his  hand  and  the  seal  of  this  court  a 
remittitur  to  the  district  court  of  the  district 
and  county  In  which  the  judgment  was  ren- 
dered, commanding  such  court  to  take  such 
action  in  the  premises  as  by  the  mandate 
shall  be  proper,  and  said  remittitur  shall  also 
contain  therein  a  recital  in  haec  verba  of  the 
Bald  mandate,  and  all  the  costs  subsequent  to 
the  appeal  from  said  district  court  shall  be 
taxed  in  such  remittitur. 

XXI.  APPEALS  FROM  INJUNCTION 

ORDERS. 

Upcm  appeal  from  injunction  orders,  If  the 
appellant  desires  to  continue  In  force  the  in- 
junction order  dissolved  by  the  district  court, 
or  to  obtain  such  an  injunction  order  pending 
the  appeal  he  shall  file  in  this  conrt  his  sworn 
application,  setting  forth  the  proceedings  ap- 
pealed from,  and  the  relief  desired,  and  pre- 
sent with  it  to  this  conrt  a  verified  copy,  of 
the  affidavits  or  evidence  used  on  the  hearing 
in  the  court  below.  Such  applications  vrlll  be 
heard  ex  parte  and  without  argument,  and 
tbe  court,  upon  such  record,  will  make  such 
order  In  the  premises  as  to  it  may  seem 
proper. 

XXII,  ADMISSION  OF  ATTORNETS. 

1.  Admission  npon  Examination.— Exami- 
nation of  candidates  for  admission  to  practice 
law  in  the  courts  of  this  state  will  be  held  in 
open  court,  In  the  court  room,  at  10  o'clock  a. 
m.  on  tbe  second  days  of  the  June  and  De- 
cesnber  terms  of  each  year. 

Any  person  desiring  to  enter  for  examina- 
tion, must,  at  least  ten  days  prior  to  the  date 
of  such  examination,  file  with  the  clerk  his 
verlfled  i>etitlon,  setting  forth  that  he  Is  a 
citizen  of  the  United  States,  or  a  resident  of 
tills  state  who  has  bona  fide  declared  his  in- 
tention to  become  a  citizen  in  the  manner 
required  by  law,  and  that  he  is  of  the  age 
of  twenty-one  years.  He  shall  also  file  with 
bis  petition  a  certificate  of  two  reputable 
connsellors  at  law  that  he  has  been  engaged 


in  the  study  of  law  for  two  sncceBslve  years 
IM4or  to  the  maidng  of  his  application.  He 
shall  also  file  with  his  petition  testimonials 
of  his  good  moral  character,  which  must  be 
satisfactory  to  the  court 

If  the  conrt  is  satisfied  with  the  petition, 
and  papers  accompanying  the  same,  the  naipe 
of  the  applicant  will  be  entered  as  a  ctuidi- 
date  for  examination.  He  will  be  at  once 
notified  by  the  clerk  of  the  acceptance  or  re- 
jection of  his  application  for  examination. 

The  examination  will  be  principally  in 
writing.  All  candidates  will  be  required  at 
tbe  commencement  of  the  examination  to 
state,  npon  their  oaths,  that  they  will  not 
seek  or  accept  aid  from  any  one  In  answering 
questions,  or  tender  or  render  any  such  aid 
to  another;  that  they  will  not  consult  any 
books  or  persons  during  any  recess  that  may 
be  granted,  and  that  they  will  not  remove 
from  the  court  room  any  of  the  examination 
papers,  or  make  copies  of  any  of  the  same. 

Examinations  will  be  strict  both  as  to  ele- 
mentary principles  and  the  Codes  and  prac- 
tice of  this  state. 

2.  Admission  of  Attorneys  from  Other  Ju- 
risdictions.—Section  804  of  the  Code  of  Civil 
Procedure,  1895,  is  -as  follows:  "Every  citi- 
zen of  the  United  States  or  person  resident 
of  this  state  who  has  bona  fide  declared  his 
or  her  Intention  to  become  a  citizen  in  the 
manner  required  by  law,  who  has  been  ad- 
mitted to  practice  law  In  the  highest  court 
of  another  state,  or  dt  &  foreign  country, 
where  the  common  law  of  Englaind  consti- 
tutes the  basis  of  jurisprudence,  may  be  ad- 
mitted to  practice  in  the  courts  of  this  state, 
upon  the  production  of  his  or  her  license,  and 
satisfactory  evidence  of  good  moral  charac- 
ter; but  tbe  court  may  examine  the  appli- 
cant as  to  his  or  her  qualifications." 

Candidates  for  admission  under  this  section 
may  make  application  in  open  court  at  any 
time.  Application  must  be  made  npon  mo- 
tion of  some  counsellor  of  this  court,  and  up- 
on the  verified  petition  of  the  applicant 
showing  the  facts  recited  In  section  394,  Code 
of  Civil  Procedure,  and  also: 

a.  Where,  with  whom,  and  the  period  of 
time  tbe  petitioner  studied  law,  and  where 
be  was  first  admitted  to  inractice;  all  places 
In  which,  and  the  period  of  time  he  has  prac- 
ticed as  attorney  or  counsellor  at  law  else- 
where tlian  in  this  state. 

b.  Whether  or  not  any  proceedings  for  his 
disbarment  or  criminal  charges  have  been  in- 
stituted or  prosecuted  against  him  in  any 
Jurisdiction,  and  If  so,  a  statement  of  the 
time,  place,  circumstances,  and  result  thereof. 
And 

c.  Such  certificate  must  be  accompanied  by 
a  certificate  of  the  presiding  Judge  of  the 
highest  trial  court  of  record  in  which  the  pe- 
titioner last  practiced,  attested  under  the  seal 
of  said  court  showing  that  the  petitioner 
was  of  good  reputation,  and  trustworthy  in 
the  practice  of  his  profession  as  attorney 
and  counsellor  at  law  In  such  jurisdiction. 
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Which  petitloii  and  certificate  last  mentioned 
shall  be  filed  and  preserved  in  the  office  of 
the  clerk  of  this  court  If  the  applicant  has 
never  practiced  he  shall  so  state  and  shall 
furnish  the  same  evidence  of  good  moral 
ctiaracter  that  a  candidate  for  examination  is 
required  to  famish. 

d.  All  such  applicants  for  admission  shall 
be  personally  present  in  court  when  the  mo- 
tion is  made. 

e.  If,  by  reason  of  the  fact  that  an  appli- 
cant for  admission  from  another  Jurisdiction 
has  not  practiced  his  profession  for  a  con- 
siderable period  or  at  all,  or  if  for  any  other 
reason,  the  court  is  of  opinion  that  he  should 
be  required  to  pass  an  examination  as  to  his 
qualifications,  if  his  application  in  other  re- 
spects conforms  to  the  requirements  for  ad- 
mission of  attorneys  from  other  jurisdictions, 
bis  name  will  l>e  entered  in  the  list  of  can- 
didates for  the  next  ensuing  examination. 

f.  Every  attorney  admitted  to  practice 
must  t>efore  his  certificate  is  issued  to  him 
by  the  clerk,  take  an  oath  to  support  the  con- 
stitution of  the  United  States,  and  the  con- 
stitution of  the  state  of  Montana,  and  to 
faithfully  discharge  the  duties  of  an  attorney 
and  counsellor  at  law  with  fidelity,  to  the 
best  of  his  knowledge  and  ability.  A  certifi- 
cate of  his  oath  must  be  endorsed  upon  the 
license  issued  to  the  attorney,  and  a  dupli- 
cate filed  with  the  clerk. 


g.  All  attorneys  admitted  to  practice  must 
sign  the  roll  of  attorneys  kept  by  the  clerk 
of  the  court  before  the  license  Is  issued  to 
them. 

3.  Objections  to  the  Admission  of  Appli- 
cants.—Objection  to  the  admission  of  an  ap- 
plicant to  practice  law  in  the  courts  of  this 
state  may  be  made  by  any  person  filing  with 
the  clerk  of  this  court  a  statement  setting 
forth  the  grounds  thereof;  and  thereupon,  if 
such  objection  is  deemed  of  sufficient  weight 
investigation  thereof  will  be  made  in  such 
manner  as  the  court  deems  appropriate. 

XXIII. 

Strict  compliance  with  the  foregoing  rules 
win  be  required. 

ORDER:  These  rules  shall  take  effect  np- 
on  July  1,  1899,  on  which  day  all  other  rules 
will  be  considered  repealed,  provided,  tran- 
scripts need  not  be  printed  as  herein  required 
in  any  case  where  the  bill  of  exceptions  or 
statement  has  be^  served  before  July  1, 
1899. 

It  is  ordered  by  the  court  that  subdivision  2 
of  rule  10,  in  so  far  as  it  relates  to  the  time 
within' which  briefs  must  he  served  and  filed, 
is  not  and  shall  not  be,  deemed  applicable  to 
any  case  in  which  the  transcript  was  filed  prior 
to  July  1.  1899. 

Promtilgated  May  20, 1899. 
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(U  Utah.  S68) 
KIMBAI.L  T.  CITY  OF  GRANTSVILLB 

CITT  et  al. 
(Sapreme  Coait  of  Utah.  AprU  29,  1809.) 
CoNar.  U.  8.  Ajamj.  Abt.  6  —  Not  Re8tbictit» 
Upok  Statb  Qovibnmbnt— Taxino  Powbb  Ol' 
State — ^Eminent  Domain — Lawmaking  Powbe — 
Whbbb  Vbstbd — Act  Passed  in  Absbncb  or 
constirutional,  limitation — powbb  or  cottbt 
— Abdsb  O'  Taxino  Powbb  —  Corbkotiom  bt 
CocBT — Tax   fob   Municipal   Pubposks — Prop- 

BBTT    SCBJBCT — TbBBITOBIAI.  LIMITS  OF  MCNICI- 
PAXITT — LbOISLATIVB  DiSCBBTION — JCDICIAI,  RB- 

YisioN — Stabb  Dsoiais — Whbn  Dootbinb   Does 

NOT  APFLT. 

1.  Article  5  of  amendments  to  the  constitu- 
tion of  tbe  United  States  is  a  restriction  upon 
the  legislative  functions  of  the  federal  govern- 
ment, not  of  a  state  govemtnent. 

2.  Section  22,  art.  1,  of  the  constitution  of 
Utah,  is  not  a  limitation  on  the  taxing  power 
of  the  state,  but  is  a  limitation  on  the  exercise 
of  the  power  of  eminent  domain. 

3.  The  whole  lawmaking  power  of  a  state, 
except  anch  as  is  reserved  by  the  state  or  fed- 
oral  constitution,  having  been  committed  to 
the  legislature,  in  the  absence  of  any  constitu- 
tional restraint,  express  or  implied,  the  legis- 
lature may  act  upon  any  subject  within  the 
sphere  of  the  government;  and  if,  in  the  ab- 
sence of  any  constitutional  restriction,  it  makes 
a  law,  there  Is  no  authority  in  the  government 
which  can  declare  it  void,  and  no  court  has 
power  to  arrest  its  execution. 

4.  Although,  in  the  passage  of  laws,  there 
may  hare  been  an  abuse  of  the  taxing  power, 
ooless  some  constitutional  provision  is  violat- 
ed, courts  have  no  authority  to  prevent  their 
execution. 

5.  Under  section  5,  art.  13,  Const.,  the  legis- 
lature is  prohibited  from  imposing  a  tax  upon 
property  within  any  city  for  municipal  pur- 
poses, but  is  given  the  right  to  delegate  that 
power  to  the  municipality;  under  section  10, 
Id.,  property  subject  to  taxation  is  limited  to 
real  or  personal  property  within  the  limits  of 
the  authority  levying  the  tax;  and,  the  extent 
of  the  territorial  limits  of  a  municipality  be- 
ing a  matter  of  legislative  discretion,  the  exer- 
cise of  such  discretion  is  not  a  subject  of  judi- 
cial revision. 

6.  The  rule  of  stare  decisis  is  not  always  in- 
flexible, and  when  there  has  been  but  a  single 
decision,  which  is  clearly  erroneous,  or  where 
the  questionable  matter  was  not  necessarily 
involved  in  the  case,  or  where  the  points  involv- 
ed were  decided  contrary  to  well-established  le- 
gal principles,  or  where  it  appears  that  facts 
and  conditions  were  materially  different,  or 
where  it  is  manifest  that  the  law  has  been  er- 
roneously decided,  the  doctrine  ought  not  to 
be  applied. 

Kayarille  City  v.  Ellison,  66  Pac.  886,  18 
Utah,  — ,  overruled. 
(SsrUabns  by  the  Court.) 
WP.-1 


Appeal  from  district  court,  Tooele  county; 
A.  N.  Cherry,  Judge.  • 

Actioii  by  H.  Parley  Kimball  against  tbe 
city  of  Grantsvllle  City,  a  municipal  corpora- 
tion and  S.  W.  House,  treasurer  and  collector. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

Bawllns,  Thurman,  Hurd  &  Wedgewood,  for 
appellants.  James  A.  Williams,  for  respond- 
ent. 

BARTCH,  C.  J.  This  action  was  brought  to 
restrain  the  collection  of  a  city  tax  levied  upon 
the  property  of  the  respondent  for  the  year 
1897  by  the  local  authorities  of  Grantsvllle 
City.  It  appears  tbat  Grantsvllle  City  Is  a 
municipal  corporation  of  the  third  class.  Incor- 
porated by  act  of  tbe  territorial  legislature 
(section  1511,  Comp.  Laws  Utah  1888),  and 
its  name  and  boundaries  were  "perpetuated" 
under  section  311,  Rev.  St  1808.  Tbe  city's 
charter  provides  for  a  city  government  with 
power,  among  other  things,  to  levy  and  col- 
lect taxes  for  city  purposes,  on  all  taxable 
property  within  its  corporate  limits.  Comp. 
Laws  Utah  1888,  {  1512  et  seq.  The  area  of 
the  city  is  about  4%  miles  square,  and  has  a 
population,  as  appears  from  the  findings  of 
fact,  of  about  1,000.  The  lands  on  which 
the  tax  in  controversy  was  levied,  are  situate 
about  m  miles  from  the  platted  and  built-up 
portion  of  the  city,  and  are  used  for  agricul- 
tural purposes.  At  tbe  trial  a  portion  of  these 
lands  were  beld  to  be  within  the  range  of 
municipal  benefits,  subject  to  city  taxation, 
while  the  remaining  portion  was  held  to  be 
without  tbe  range  of  such  benefits,  and  there- 
fore not  subject  to  such  taxation,  although 
all  these  lands  He  within  tbe  territorial  lim- 
its of  the  city.  The  question  of  paramount 
importance  presented  on  this  appeal  Is  whether 
the  several  statutory  provisions  relating  to 
Grantsvllle  City,'  and  requiring  tbe  payment 
of  city  taxes  upon  all  property  within  the  cor- 
porate limits  of  the  city,  are  violative  of  any 
provision  of  the  state  or  federal  constitutions, 
since  such  provisions  of  statute  authorize  the 
taxation,  for  city  purposes,  of  lands  lying  out- 
side tbe  platted  and  Improved  portion  of  the 
City,  and  used  only  for  the  business  of  agri- 
culture;  in  other  words.   Is  such  taxation  a 
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lawful  exercise  of  the  leglslatlTe  functions  of 
the  state?  To  burden  such  lands  or  property 
with  city  taxes  is  not  inhibited  by  the  pro- 
vision of  article  5  of  amendments  to  the  con- 
stitution of  the  United  States,  that  private 
property  shall  not  be  talien  "for  public  use 
■without  Just  compensation,"  because  that  ar- 
ticle is  a  restriction  upon  the  legislative  func- 
tions of  the  federal  government,  and  has  no 
application  to  such  functions  of  a  state  gov- 
ernment. Kelly  V.  Pittsburgh,  104  U.  S.  78. 
The  appellants  Insist,  and  the  respondent  con- 
cedes, that  the  exercise  of  such  legislative 
power  by  the  state  is  not  in  violation  of  sec- 
tion 1,  art  14,  Const.  U.  S.,  wherein  it  is  pro- 
vided that  no  state  shall  deprive  any  person 
of  his  property  "without  due  process  of  law." 
We  need,  therefore,  give  these  provisions  of 
the  constitution  of  the  United  States  no  fur- 
ther consideration  in  the  disposition  of  this 
case.  It  is  insisted,  however,  ttiat  a  portion 
of  the  lands  are  situate  beyond  the  range  of 
municipal  benefits,  and  that,  as  to  such  lands, 
a  tax  for  city  improvements  and  expenses  is 
inhibited  by  section  22,  art.  1,  of  the  con- 
stitution of  this  state,  which  provides,  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  Just  compensation." 
The  question  is,  does  this  provision  of  the 
constitution  relate  only  to  the  right  of  eminent 
domain,  or  does  it  also  limit  the  power  of 
taxation?  Private  property  may  be  taken  con- 
stitutionally for  public  use,  both  by  the  right 
of  eminent  domain  and  by  taxation.  The 
right  of  eminent  domain  and  the  right  of 
taxation  are  both  founded  In  necessity.  They 
are  rights  reserved  by  the  people,  in  their 
collective  capacity,  over  the  property  of  indi- 
viduals, and  therefore  are  powers  inherent  in 
the  sovereignty  Itself.  The  power  of  the  state 
over  the  property  of  its  subjects  extends,  not 
only  to  taxation  and  eminent  domain,  but 
also  to  public  morals,  public  health,  police, 
and  probably  other  public  interests,  and  may 
be  exercised  by  resuming  a  portion  of  such 
property  whenever  public  exigencies  demand 
it.  AH  such  governmental  rights  have  their 
foundation  in  the  social  system,  and  are  nec- 
essary for  the  public  weal.  Hence  the  gov- 
ernment has  power  to  compel  the  relinquish- 
ment of  Individual  Interests  when  it  becomes 
necessary  for  the  benefit  of  all.  While  it  is 
true  that  eminent  domain  and  taxation  rest 
substantially  on  the  same  foundation,  and 
that  by  either  right  private  property  may  be 
taken  for  public  use,  there  are,  nevertheless, 
Important  distinctions  between  the  two  rights. 
The  power  of  eminent  domain  operates  on 
real  property  principally,  and  seldom,  if 
ever,  even  In  time  of  war,  are  the  exigencies 
of  government  such  as  to  require  the  taking 
of  money  by  virtue  of  this  power,  and  never 
in  time  of  peace.  This,  however,  seems  to 
result  from  the  title  to  the  landed  property 
being  in  the  body  politic,  as  dlstlngnlshed 
from  the  derivative  title  of  the  subject  to  his 
property.  The  doctrine  that  the  nation  or  the 
people  In  their  organized  capacity  own  the 


soil  had  its  origin  in  antiquity.  This  pre- 
vailed under  the  feudal  system,  which  seems 
to  have  originated  from  the  military  policy  of 
the  Celtic  nations,  who,  at  the  declension  of 
the  Roman  empire,  migrated  into  all  the 
European  regions,  and.  to  secure  their  new 
acquisitions,  obtained  by  right  of  conquest, 
continued  in  their  resi)ective  colonies.  The 
lands  were  allotted  by  the  conquering  general 
to  the  superior  military  officers,  and  by  them 
again  parceled  out  to  the  inferior  cheers  and 
most  deserving  soldiers  as  a  reward  for  serv- 
ices, conditioned,  however,  that  the  pos- 
sessor would  faithfully  perform  certain  stipu- 
lated service  to  his  lord.  "Allotments  thus  ac- 
quired mutually  engaged  such  as  accepted 
them  to  defend  them,  and,  as  they  all  sprang 
from  the  same  right  of  conquest,  no  part  could 
subsist  independent  of  the  whole,  wherefore  all 
givers  as  well  as  receivers  were  mutually 
bound  to  defend  each  other's  possessions.  But. 
as  that  could  not  eCTectually  be. done  in  a 
tumultuous.  Irregular  way,  government,  and, 
to  that  purpose,  subordination,  was  neces- 
sary." 2  BL  Comm.  45.  The  fundamental 
maxim  of  feudal  tenure  was '  that  the  titles 
to  landed  property  were  originally  granted  by 
the  sovereign,  and  were  therefore  held,  either 
directly  or  indirectly,  of  the  crown.  The  do- 
minion or  ultimate  property  of  the  feud  re- 
mained In  the  king  or  grantor,  and  the  title 
of  the  grantee  or  vassal  was  subject  to  such 
dominion.  In  the  process  of  time  the  feudal 
system  came  to  be  regarded  more  in  the  light 
of  a  civil  establishment  than  in  that  of  a 
military  plan,  and  the  title  of  the  grantee 
became  more  certain;  but  stUl  the  rights  of 
the  crown  in  the  landed  property,  for  the 
purposes  of  government,  remained  supreme. 
So,  in  the  United  States,  the  hind  almost,  if 
not  quite,  exclusively  was  originally  granted 
by  the  king,  the  proprietaries  whom  he  en- 
feoffed, the  states  which  succeeded  to  the  pro- 
prietary rights,  or  the  federal  government. 
It  is  because  of  such  ownership  that  one  gov- 
ernment may,  under  circumstances  requiring 
it,  exclude  the  subjects  of  another,  to  pre- 
vent injustice  to  Its  own  subjects,  and  pro- 
tect the  nation  from  "peaceful  invasion, 
which,  under  the  guise  of  emigration,  would 
subvert  its  religion,  institutions,  and  laws." 
1  Hare,  Const.  Law,  334.  From  the  same 
source  comes  the  right  of  eminent  domain,  and 
it  enables  the  state  to  resume  such  portions 
of  the  landed  property  as  may  be  needed  for 
public  use,  in  improvements  and  salutary 
measures,  which  concern  the  people  as  a 
whole.  This  power  operates  upon  property  to 
appropriate  it  specifically  to  some  end  which 
cannot  be  attained  in  any  other  way,  and  de- 
vests the  individual  wholly  of  his  title,  and 
revests  it  in  the  sovereignty;  thus  preventing 
the  individual  owner  from  thereafter  making 
any  use  of  it  whatever.  The  property  so 
taken  may  be,  and  generally  Is,  by  the  state 
turned  into  an  entirely  different  use  from  that 
in  which  it  was  employed  by  the  former 
owner;   or  it  may  be  damaged,  or  destroyed 
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altogether,  aa  tbe  exigencies  of  the  public 
may  require.  And,  when  property  Is  taken 
or  destroyed  by  virtue  of  this  right,  there  is 
no  thought  of  Just  contribution,  by  the  own- 
er, of  his  share  of  the  public  burden,  for 
such  is  not  the  case,  '  since  the  value  of  the 
property  taken  Is  so  much  beyond  his  share. 
\or  is  it  material  whether  any  other  owner 
Is  likewise  or  at  all  deprived  of  his  property. 
Under  the  power  of  eminent  domain  the  own- 
er may  tte  compelled  to  surrend^  his  resi- 
dence, or  farm,  or  the  very  property  which  long 
enjoyment  and  use  have  most  endeared,  with- 
out any  other  compensation  than  the  fair  mar- 
ket value  thereof;  and  such  compensation,  and 
only  such,  he  Is  entitled  to  by  virtue  of  the  pro- 
vision of  tbe  constitution  here  under  considera- 
tioa  That  provision  relates  1:0  the  right  of 
i-minent  domain,  and  prevents  tbe  damaging  or 
taking  of  any  inlvate  property  by  the  sov- 
ereignty without  Just  compensation.  There- 
fore, when  the  state  exercises  the  right,  it 
l)ecomes  a  debtor  for  the  property  so  taken  or 
damaged.  The  taking  of  private  property  un- 
der tbe  right  of  eminent  domain  may  also  be 
likened  to  a  sale  by  tbe  owner,  differing 
therefrom  only  in  that  the  transfer  of  the 
title  may  be  compelled  by  the  government, 
and  the  price  determined  by  proper  officers  or 
a  Jury.  Such  are  some  of  the  incidents  con- 
uected  with  the  exercise  of  the  right  of  eml- 
meut  domain.  1  Hare,  Const.  Law,  331-333; 
-Mobile  Co.  v.  Kimball,  102  U.  S.  601. 

Now,  of  the  right  of  taxation.  It  operates 
upon  all  persons,  and  upon  all  private  prop- 
erty, for  the  benefit  of  all.  It  exacts  money 
or  services  according  to  some  rule  of  appor- 
tionment, as  contribution  from  individuals, 
for  improvements,  and  for  the  support  of  tbe 
government,  without  any  thought  of  compem 
sation,  except  that  the  objects  of  public  util- 
ity promoted  thereby  are  supposed  to  return 
to  the  individual  benefits  equal  in  value  to  the 
.imount  of  his  tax  or  contribution  to  the  pub- 
lic burden.  Taxation,  however,  does  not  de- 
vest the  owner  of  his  title  to  property  except 
in  case  of  failure  to  pay  the  tax.  Xor  does 
it  prevent  the  owner  from  enjoying  It,  or 
making  any  use  of  It.  Nor  does  it  injure  or 
destroy  it.  This  power  simply  Imposes  a 
burden,  which  Is  supposed  to  fall  equally  up- 
on all,  for  the  maintenance  of  the  govern- 
ment, and  Improvements  that  are  supposed 
to  enhance  tbe  Interests  of  all.  The  obliga- 
tion of  such  burden  is  discharged  by  the  pay- 
ment of  money,  or,  in  some  Instances,  by 
service;  as,  for  instance,  in  the  building  of 
roads,  bridges,  and  tbe  like.  Taxation,  there- 
fore, will  always  provide  tbe  government 
with  money,  but  not  with  any  other  property, 
and  without  tbe  power  to  compel  contribu- 
tions for  public  use  in  money  no  government 
could  exist    Potter's  Dwar.  St  403-405. 

Prom  the  foregoing  observations,  it  seems 
clear  that  there  are  material  distln'^tions  be- 
tween tbe  right  of  eminent  domain  and  the 
right  of  taxation,  although  both  originated  in 
political  necessi^,  and  rest  substantially  on 


the  same  foundation.  Tbe  former,  as  we 
have  seen,  deA'ests  title  of  owner,  and  pre- 
vents further  use  or  enjoyment  of  the  proper- 
ty by  him;  tbe  latter  does  not  affect  title  of, 
nor  use,  nor  enjoyment  by  the  owner.  The 
former  makes  direct,  actual  compensation  for 
the  property  taken  or  damaged;  the  latter, 
theoretical  or  indirect  compensation  for  the 
tax,— such  as  is  supposed  will  be  received  by 
the  taxpayer  on  account  of  benefits.  So  the 
former  operates  upon  tbe  property  of  an  in- 
dividual without  reference  to  that  of  others, 
not  to  enforce  a  ratable  and  equitable  portion 
of  a  contribution  to  the  public  burden,  but  to 
obtain  for  public  use  so  much  beyond;  tbe 
latter  operates  upon  all  private  property, 
whether  it  belongs  to  individuals  or  corpora- 
tions, to  compel  a  proportionate  contribution 
for  the  use  of  the  government  The  surren- 
der of  lauded  property  may  be  compelled  by 
the  right  of  eminent  domain,  but  not  by  taxa- 
tion, and  money  may  always  be  obtained  by 
taxation,  but  not  by  eminent  domain.  Thus, 
from  these  considerations,  and  In  view  of  the 
incidents  peculiar  to  each  of  these  powers  of 
the  government,  it  is  difficult  to  perceive  how 
tbe  provision  of  the  constitution  that  private 
property  shall 'not  be  taken  or  damaged  for 
public  use  without  Just  compensation,  can  be 
interpreted  to  be  a  limitation  upon  the  tax- 
ing power  of  the  state.  It  Is  true  that  money 
is  private  property,  and  that  taxation  takes 
money  for  public  use,  and  thus  may  be  sold 
to  take  private  property  for  such  use  without 
direct,  actual  compensation,  or  any  compen- 
sation except  such  as  results  from  tbe  public 
benefit.  In  which  all  are  supposed  to  have  an 
interest.  If,  therefore,  this  should  be  so  rig- 
idly interpreted  as  to  make  it  fall  within  that 
constitutional  inhibition,  it  would  be  a  men- 
ace to  the  very  existence  of  the  government, 
because  of  its  susceptibility  to  use  as  an  in- 
strument to  arrest  all  governmental  opera- 
tions, for  upon  every  occasion  of  tbe  levying 
of  a  tax  upon  the  private  property  in  the 
state  or  in  a  district  the  owners  thereof, 
or  any  of  them  who  felt  themselves  aggriev- 
ed, might,  on  tbe  ground,  real  or  supposed, 
that  the  tax  was  in  excess  of  the  benefits, 
and  therefore  its  exaction  a  taking  of  private 
property  without  Just  compensation,  prevent, 
by  proceedings  in  court,  the  collection  of  the 
tax  until  a  decision  could  be  obtained.  In- 
terminable litigation,  endless  delay  in  the  col- 
lection of  taxes,  and  interference  with  im- 
provements and  administration  of  tbe  gov- 
ernment, w^ould  be  the  natural  sequence.  No 
such  results  were  Intended  by  the  framers  of 
the  constitution,  nor  should  they  be  aided  by 
Judicial  construction.  We  are  therefore  of 
the  opinion  that  tbe  constitutional  provision 
prohibiting  the  damaging  or  taking  of  pri- 
vate property  for  public  use  without  Just  com- 
pensation Is  not  a  limitation  on  tbe  taxing 
power  of  tbe  state,  but  is  a  limitation  on  the 
exercise  of  tbe  power  of  eminent  domain,  and 
this  we  conceive  to  be  in  accord  with  the 
weight  of  authority. 
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In  1  Desty,  Tax'n,  p.  30,  the  author  says: 
"Private  property  may  be  taken  for  public 
'jse  either  by  the  power  of  taxation  or  the 
power  of  eminent  domain;  but,  while  the 
right  to  take  private  property  for  public  use 
under  the  power  of  eminent  domain  is  con- 
ditioned upon  Just  compensation,  the  taxing 
power  Is  not  thus  limited."  So,  In.  Potter's 
Dwar.  St.  404,  it  Is  said,  "The  restriction  on 
taking  private  property  without  compensa- 
tion does  not  apply  to  the  power  of  taxation." 
In  Cooley,  Const.  Llm.  613,  it  is  observed: 
"When  the  constitution  provides  that  private 
property  sliall  not  be  taken  for  public  use 
without  Just  compensation  made  therefor,  it 
has  reference  to  an  appropriation  thereof  un- 
der the  right  of  eminent  domain."  In  Mo- 
bile Co.  v.  Kimball,  102  U.  S.  691,  Mr.  Jus- 
tice Field,  delivering  the  opinion  of  the  court, 
said:  "The  expenses  of  the  work  were,  of 
course,  to  be  ultimately  defrayed  by  taxation 
upon  the  property  and  people  of  the  county. 
But  neither  is  taxation  for  a  public  purpose, 
however  great,  the  taking  of  private  property 
for  public  uses,  In  the  sense  of  the  constltu-. 
tlon.  Taxation  only  exacts  a  contribution 
from  individuals  of  the  state  or  of  a  particu- 
lar district,  for  the  support  of  the  govern- 
ment, or  to  meet  some  public  expenditure 
authorized  by  It,  for  which  they  receive  com- 
pensation in  the  protection  which  govern- 
ment affords,  or  in  the  benefits  of  the  special 
expenditure.  But,  when  private  property  Is 
taken  for  public  use,  the  owner  receives  full 
compensation."  So,  in  Gilman  v.  City  of 
Sheboygan,  2  Black,  510,  Mr.  Justice  Swayne; 
delivering  the  opinion,  said:  "The  objection 
that  these  acts  take  private  property  for  pub- 
lic purposes  without  compensation,  and  hence 
are  within  the  prohibition  of  the  state  consti- 
tution upon  that  subject,  is  also  without 
foundation.  That  clause  of  the  conatlttition 
refers  solely  to  the  "exercise  by  the  state  of 
the  right  of  eminent  domain."  In  the  leading 
case  of  People  v.  City  of  Brooklyn,  4  X.  Y. 
419,  Mr.  Justice  Buggies  expressed  the  opin- 
ion that  money  could  not  be  exacted  by  the 
government  by  right  of  eminent  domain,  ex- 
cepting, perhaps,  for  the  direct  use  of  the 
state  at  large,  and  where  the  state  at  large 
was  to  make  the  compensation,  and  then  ob- 
served: "The  exigencies  of  a  state  govern- 
ment can  seldom  require  the  taking  of  money 
by  virtue  of  this  power,  even  in  time  of  war, 
and  never  in  time  of  peace.  The  framers  of 
the  constitution  could  not  have  Intended  to 
delegate  to  municipal  corporations  the  right 
of  taking  money  under  this  power,  because 
it  is  entirely  unnecessary.  Money  can  al- 
ways be  had  by  taxation;  lands  cannot;  and 
therefore  lands  may  be  taken  by  right  of  emi- 
nent domain,  but  money  may  not."  And  in 
Stewart  t.  Board,  30  Iowa,  9,  Mr.  Justice 
Miller,  speaking  for  the  court,  said:  "While 
the  right  to  take  private  property  for  public 
use  is  conditioned  upon  making  compensa- 
tion, the  taxing  power  Is  not  thus  limited. 
Indeed,  the  very  idea  of  taxation  implies  the 


power  to  collect  levies  of  money  from  the 
people  without  making  any  direct  pecuniary 
compensation.  The  only  revenue  possessed 
by  the  state  is  derived  from  taxation,  and  It 
would  be  absurd  to  say  that  she  should  com- 
pensate the  citizens  for  taxes  collected.  It  is 
well  settled  that  this  clause  of  the  constitu- 
tion requiring,  compensation  to  be  made  where 
private  property  is  taken  for  public  use  is  not 
a  limitation  upon  the  taxing  power."  Dill. 
Mun.  Corp.  $  738;  Cooley,  Tax'n,  237;  People 
v.  Lawrence,  41  N.  Y.  187;  Sharpless  v.  May- 
or, etc.,  21  Pa.  St.  147;  Nichols  v.  City  of 
Bridgeport,  23  Conn.  189;  Town  of  Guilford 
V.  Cornell,  18  Barb.  615;  McMasters  v.  Com., 
3  Watts,  292;  Williams  v.  City  of  Detroit,  2 
Mich.  5(J0;  Moale  v.  City  of  Baltimore,  5  Md. 
314;  Schenley'v.  City  of  Allegheny,  23  Pa. 
St  128;  Com.  v.  Alger,  7  Cush.  53;  Justices 
of  Clarke  Co.  Court  v.  Paris,  W.  &  K.  R. 
Turnpike  Co.,  11  B.  Mon.  143;  In  re  Exten- 
sion of  Hancock  St.,  18  Pa.,  St.  26;  Booth  v. 
Town  of  Woodbury,  32  Conn.  118;  Norris  v. 
City  of  Waco,  57  Tex.  635;  aty  of  Aurora  v. 
West,  9  Ind.  74. 

Having  determined  that  the  constitutional 
Inhibition  against  the  taking  or  damaging  of 
private  property  f<w  pubHc  use  without  Just 
compensation  has  no  appUcation  to  the  taxing 
power  of  the  state,  we  come  now  to  the  in- 
quiry whether,  notwithstanding  such  deter- 
mination, the  tax  in  controversy  is  a  lawful 
exercise  of  the  power  of  taxation;  in  other 
words,  whether  the  statutes  hereinbefore  re- 
ferred to,  which  fix  the  boundaries  of  Orants- 
vllle  City  so  as  to  include  'large  portions  of  ag- 
ricultural land,  and  provide  for  the  taxation, 
for  municipal  purposes,  of  all  property  within 
the  territorial  limits,  are  such  enactments  as 
'are  within  the  legislative  functions  of  the  state 
government.  The  powers  of  the  state  govern- 
ment were,  by  the  organic  law,  divided  Into 
three  distinct  departments,— the  legislative, 
executive,  and  Judicial,— and  no  person  or  per- 
sons whose  duty  It  Is  to  exercise  the  functions 
of  one  department  can  exercise  any  power  be- 
longing properly  to  either  of  the  others,  ex- 
cept In  cases  expressly  authorized  by  the  con- 
stitution. The  legislative  power  was  vested 
exclusively  hi  the  legislature,  and  It  Is  within 
its  sphere  to  make  the  laws  for  the  govern- 
ment of  the  state.  The  power  to  execute  the 
laws  was  referred  to  the  executive  depart- 
ment, and  the  power  to  declare  what  are  the 
laws  to  the  Judiciary.  The  departments  are 
all  upon  the  same  plane;  all  are  co-ordinate 
branches  of  the  same  government;  each  ab- 
solute within  Its  sphere,  except  as  limited  or 
controlled  by  the  constitution  of  this  state  or 
of  the  United  States.  The  apportionment  of 
distinct  power  to  one  department  of  Itself  Im- 
plies an  inhibition  against  its  exercise  by  ei- 
ther of  the  other  departments.  The  state  hav- 
ing thus  committed  its  whole  lawmaking  pow- 
er to  the  legislature,  excepting  such  as  is  ex- 
pressly or  impliedly  withheld  by  the  state  or 
federal  constitution.  It  has  plenary  power  for 
all  purposes  of  civil  government    Therefore, 
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In  the  absence  of  any  constitntioual  restraiut, 
express  or  implied,  the  legislature  may  act 
upon  any  sabject  within  the  sphere  of  the 
government.  It  may  enact  laws  affecting  the 
state  at  large,  and  all  its  people;  and  for  the 
purpose  of  creating  local  Jurisdictions  it  may 
establish  districts,  provide  for  the  incorpora- 
tion of  towns  and  cities,  and  enact  laws  for 
the  government  of  such  districts  and  munlci- 
lalities.  So,  the  legislature  may,  when  inde- 
I)endent  of  any  prohibition,  expressly  made  or 
necessarily  implied,  make  special  laws  relat- 
ing to  any  monicipality,  section,  or  district 
within  the  state;  and,  whenever  an  inquiry 
Is  directed  questioning  the  constitutionality  of 
a  legislative  enactment.  It  is  for  him  who  as- 
serts Its  Invalidity  to  show  that  It  is  forbidden. 
It  is  wholly  within  the  discretion  of  the  leg- 
islature to  determine  whether,  concerning  any 
subject  such  conditions  or  such  facts  and  cir- 
cumstances exist  as  to  warrant  It  to  act.  It 
Is  the  sole  Judge  as  to  whether  an  exigency  or 
such  cause  exists  as  requires  the  enactment  of 
a  law,  and,  In  the  absence  of  any  constitution- 
al restriction,  if  it  makes  a  law,  there  Is  no 
authority  In  the  government  which  can  de- 
clare It  void.  Independently  of  any  repug- 
nance between  a  legislative  act,  and  any  con- 
stitutional limitation  or  restriction,  a  court  has 
no  power  to  arrest  its  execution,  however  un- 
wise or  unjust,  in  the  opinion  of  the  coiut.  It 
may  be,  or  whatever  motives  may  have  led 
to  its  enactment.  So,  likewise.  It  Is  within 
the  power  of  the  legislature  to  establish  admin- 
istrative boards  In  local  Jurisdictions,  and  dis- 
tribute to  them  such  administrative  functions 
as,  in  its  Judgment,  it  may  deem  necessary 
and  convenient  for  the  public  welfare,  and 
may  retain  others  of  such  functions  to  be  exer- 
cised by  the  central  power;  and  such  arrange- 
ments It  may  change  from  time  to  time,  as, 
in  its  discretion,  the  public  welfare  may  re- 
quire. In  Bank  v.  Brown,  26  N.  Y.  46T,  Mr. 
Justice  Emott,  speaking  for  the  court,  said: 
"The  legislature  of  this  state  possess  the  whole 
legislative  power  of  the  people,  except  so  far 
as  they  are  limited  by  the  constitution.  In  a 
Judicial  sense,  and  so  far  as  courts  are  con- 
cerned with  its  application  and  construction, 
their  authority  is  absolute  and  unlimited,  ex- 
cept by  the  express  restrictions  of  the  funda- 
mental law.  The  power  to  pass  a  general  act 
for  the  incorporation  of  villages  does  not  re- 
sult from  the  directions  contained  in  the  con- 
stitution that  the  'legislature  shall  provide 
for  the  organization  of  cities  and  incorporated 
villages,'  or  that  'corporations  may  be  formed 
under  general  laws,'  but  from  the  general  au- 
thority of  the  legislative  body."  People  v. 
Draper,  15  N.  Y.  532;  Turner  v.  Althaus,  6 
Xeb.  54.  There  is,  without  doubt,  plenty  of 
room,  within  the  pale  of  the  constitution,  for 
ill-advised  legislation  and  bad  government,  and 
It  is  not  strange  that  such  is  the  fact,  because 
all  human  institutions  are  Imperfect  None 
are  perfect.  The  provisions  of  the  constitu- 
tion for  frequent  renewals  of  the  legislature, 
liowever,  tend  to  restrain  bad  legislation  by 


placing  the  positions  of  legislators  in  the  hands 
of  their  constituents,  and  affor^  a  better  rem- 
edy than  any  which  the  Judiciary  can  provide. 
This  is  true  as  to  legislation  for  revenue  as 
well  as  for  any  other  purpose.  The  taxing 
power  of  the  state  is  lodged  absolutely  in  the 
legislative,  and,  as  the  responsibility  of  en- 
acting laws  devolves  exclusively  upon  that 
branch  of  the  government  whether  the  right 
of  taxation  has  been  exercised  Justly  or  un- 
justly, wisely  or  unwisely,  it  is  not  for  the 
Judiciary  to  Inquire.  That  is  a  matter  be- 
tween the  people  and  their  representatives. 
So,  even  though  in  some  instances  there  be 
an  abuse  of  the  taxing  power.  Unless  such 
laws  are  In  conflict  with  some  constitutional 
provision,  either  expressly  or  by  implication, 
the  courts  have  no  authority  to  prevent  their 
execution.  On  this  subject  Mr.  Chief  Justice 
Marshall,  in  McOuIIoch  v.  Maryland,  4  Wheat. 
316,  428,  says:  "The  power  of  taxing  the  peo- 
ple and  their  proi)erty  is  essential  to  the  very 
existence  of  government  and  may  be  legiti- 
mately exercised  on  the  objects  to  which  it 
is  applicable,  to  the  utmost  extent  to  which 
the  government  may  choose  to  carry  it.  The 
only  security  against  the  abuse  of  this  power 
Is  found  in  the  structure  of  the  government 
Itself.  In  Imposing  a  tax,  the  legislature  acts 
uiK>n  its  constituents.  This  is,  in  general,  a 
sufficient  security  against  erroneous  and  op- 
pressive taxation.  The  people  of  a  state  there- 
fore give  to  their  government  a  right  of  tax- 
ing themselves  and  their  property,  and,  as  the 
exigencies  of  government  cannot  be  limited, 
they  prescribe  no  limits  to  the  exercise  of  this 
right  resting  confidently  on  the  Interest  of  the 
legislator,  and  on  the  Influence  of  the  constit- 
uents over  their  representative,  to  guard  them 
against  Its  abuse."  And,  again,  he  speaks  of 
It  as  unfit  for  the  Judicial  department  to  In- 
quire "what  degree  of  taxation  is  the  legiti- 
mate use,  and  what  degree  may  amount  to  the 
abuse  of  the  power."  In  Bank  v.  Billings,  4 
Pet.  514,  662,  the  same  eminent  Jurist  ob- 
serves: "The  power  of  legislation,  and  con- 
sequently of  taxation,  operates  on  all  the  per- 
sons and  property  belonging  to  the  body  pol- 
itic. This  is  an  original  principle,  which  has 
its  foundation  in  society  itself.  It  Is  granted 
by  all  for  the  benefit  of  all.  It  resides  In  the 
government  as  part  of  itself,  and  need  not  be 
reserved  where  property  of  any  description, 
or  the  right  to  use  it  in  any  manner.  Is  grant- 
ed to  Individuals  or  corporate  bodies.  How- 
ever absolute  the  right  of  an  individual  may 
be,  It  Is  still  in  the  nature  of  that  right  that 
It  must  bear  a  portion  of  the  public  burdens; 
and  that  portlcHi  must  be  determined  by  the 
legislature.  This  vital  power  may  be  abused, 
but  the  interest,  wisdom,  and  Justice  of  the 
representative  body,  and  Its  relations  with  its 
constituents,  furnish  the  only  security  against 
unjust  and  excessive  taxation,  as  well  as 
against  unwise  legislation."  Accepting  this 
as  sound  doctrine,  as  we  safely  may,  would 
not  the  Judicial  department  itself  be  guilty  of 
transcending  Its  constitutional  power  were  it 
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to  Inquire  Into  the  expediency,  wisdom,  or  jus- 
tice of  the  leglBlatlon  in  question  in  this  case? 
Would  not  this  department  liliewise  transcend 
its  power  if  it  would  undertake  to  inquire  into 
the  conditions  and  facts  on  which  the  legisla- 
ture acted  in  creating  the  municipality  of 
GrantsviUe  City,  fixing  the  boundaries,  and 
providing  for  the  raising  of  revenue  to  main- 
tain the  municipal  government  and  defray  its 
expenses,  and  then  8ubs.tltute  our  judgment 
as  to  the  sufficiency  of  such  conditions  and 
facts  to  warrant  the  legislation,  which  has  re- 
sulted in  the  imposition  of  the  tax  complained 
of,  for  that  of  the  legislature?  Yet  this  is 
substantially  what  we  are  asked  to  do.  This, 
in  itself,  would  be  an  abuse,  because  it  would 
be  a  usurpation  of  power  by  one  department 
of  the  government  which  the  people  absolute- 
ly vested  in  another.  We  are  aware  of  no  lim- 
itation or  restriction,  and  none  has  been  pohit- 
ed  out  by  counsel,  which  authorizes  us  to  set 
aside  the  legislation  in  question.  But,  not- 
withstanding the  validity  of  the  statutes  under 
which  the  tax  In  dispute  was  levied,  it  appears 
to  be  maintained  that  the  municipality  had 
no  right  to  tax  a  certain  portion  of  respond- 
ent's land,  because  It  is  used  only  for  agricul- 
tural purposes.  Is  situate  without  the  improved 
and  platted  portion  of  the  city,  and  beyond  the 
range  of  municipal  benefits,  although  within 
the  territorial  limits  of  the  municipality.  The 
position  here  assumed  and  contended  for  ap- 
pears to  be  that  the  theory  of  repayment  to 
the  ownerof  the  property  taxed  in  benefits  and 
improvements  in  which  he  is  supposed  to  have 
an  interest  applies  only  as  to  property  situat- 
ed within  the  corporate  limits,  which  is  actu- 
ally, not  In  theory,  benefited  because  of  the 
local  government.  But  who,  it  may  be  asked, 
is  to  determine  the  range  of  municipal  bene- 
fits? Who  is  to  establish  the  line  beyond 
which  no  benefits  accrue  to  the  owner  of  prop- 
erty because  of  the  public  Improvements  and 
maintenance  of  the  municipal  government? 
To  determine  where  the  exact  location  of  such 
a  line  Is,— where  municipal  benefits  cease,— 
is  a  question  of  fact  upon  which,  without 
doubt,  persons  would  differ  widely.  Some 
would  probably  assert  that  municipal  benefits 
are  confined  to  a  circle  embracing  the  improv- 
ed portions  of  the  city,  where  the  police  pa- 
trol, and  the  firemen  ply  their  avocations; 
others  might  insist  that  it  included  the  plat- 
ted portion  of  the  city;  and  yet  others  might 
maintain,  with  much  plausibility,  that  agri- 
cultural lands,  for  a  considerable  distance 
from  the  Improved  portion  of  the  city,  receive 
benefits  in  enhanced  value  and  convenience  to 
the  owner  because  of  the  local  government. 
Again,  the  facts  might  be  sufficient  to  con- 
vince some  minds,  notwithstanding  that  the 
owners  of  property  in  the  business  portion  of 
a  city  are  benefited  most  by  the  municipal  gov- 
ernment, that  those  remote  from  such  business 
portions  receive  some  benefit,— less,  it  is  proba- 
bly true,  as  the  distance  from  the  center  of 
the  city  increases,— and  justify  such  taxation 
on  the  ground  that,  while  the  benefits  to  proi>- 


erty  remotely  situated  were  less,  the  valuation 
on  which  the  assessment  would  be  made  would 
also  be  less,  in  proportion  as  the  distance  from 
the  center  of  the  city  increased.  Shice,  there- 
fore, the  question  of  the  range  of  municipal 
benefits  is  one  based  on  facts,  and  as  there  Is 
room  for  a  wide  difference  of  opinion  respecting 
it,  would  not,  even  if  the  judicial  department 
could  and  were  disposed  to  assume  control  of 
the  matter  of  establishing  the  boundaries  of 
municipalities,  a  Judicial  inquiry  into  the  facts. 
after  the  usual  method  in  courts,  and  a  deci- 
sion based  upon  the  statements  of  witnesses, 
be  likely  to  prove  quite  as  unsatisfactory  as 
the  conclusion  of  legislators  reached  from  per- 
sonal knowledge  and  Investigation,  which  they 
are  supposed  to  possess  and  make?  Would 
not  the  action  of  the  legislature  be  more  con- 
clusive, more  certain  and  reliable,  more  coni 
slstent  with  reason  and  sound  policy,  than  any 
decision  of  a  court  could  be?  Take,  for  in- 
stance, the  case  at  bar,  where  the  court  below 
decided  that  some  of  respondent's  land  was 
within  and  some  without  the  range  of  munici- 
pal benefits.  Suppose  this  court  were  to  af- 
firm the  judgment,  who  can  say  that  next 
year  there  would  not  be  another  suit  to  en- 
join the  collection  of  a  similar  tax  on  the  same 
property  on  the  ground  of  a  change  in  the 
range  of  municipal  benefits,  and  so  on  from 
year  to  year?  The  results  would  be  fruitful 
sources  of  litigation,  constant  delay  in  the  col- 
lection of  taxes,  and  arrest  of  governmental 
operations.  To  obtain  these  results,  and  final- 
ly establish  and  settle  this  doctrine  in  this 
state,  it  would  be  necessary  for  us  either  to 
declare  the  statutes  which  created  the  munici- 
pality and  fixed  its  boundaries  unconstitution- 
al, although  In  conflict  with  no  constitutional 
limitation  or  restriction,  and  thus  destroy  the 
tax  district  Itself,  or  assume  the  role  of  legis- 
lators, and,  under  the  guise  of  judicial  deci- 
sion upon  questions  of  fact  absolutely  within 
the  scope  of  the  legislature,  change  the  laws 
80  as  to  conform  to  our  notions  of  the  range 
of  municipal  benefits.  Were  the  doctrine  here 
contended  for  finally  to  prevail.  It  would  place 
the  power  of  the  judicial  department  above 
that  of  the  legislative  in  matters  affecting  not 
only  the  vital  interests,  but  the  very  existence 
of  the  government.  If  the  doctrine  obtains  as 
to  towns  and  cities.  It  obtains  with  equal  force 
as  to  other  districts,  for  who  can  say  that 
property  situate  within  a  remote  part  of  a 
county,  without  even  a  public  road  to  It  is 
actually  benefited  by  the  county  government. 
It  assumes  that  the  judiciary,  instead  of  the 
legislature,  is  to  be  the  final  arbiter  of  taxa- 
tion; that  taxation  is  to  be  regulated  by  judi- 
cial, instead  of  legislative,  discretion.  It 
makes  actual,  instead  of  probable  or  supposed, 
benefits  the  test,  and  clothes  the  judiciary 
with  power  to  try  the  validity  of  a  tax  by  a 
test  neither  defined  nor  prescribed  by  the  con- 
stitution. It  would  obstruct  the  exercise  of 
powers  by  the  legislature,  which  are  inherent 
in  that  department,  and  restrain  that  branch 
of  the  government  from  action  In  cases  In 
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wblch  the  organic  law  has  left  It  free  to  act, 
and  yet  afford  no  security  against  abuse  of  the 
taxing  iKJwer. 

Again,  the  constitution  has  Imposed  upon 
the  legislative  department  the  duty  of  exer- 
cising the  taxing  power  in  wisdom  and  Jus- 
tice, and  so  as  to  prevent  abuses.  To  assume, 
as  this  doctrine  would  indicate,  that  such  duty 
has  been  neglected,  is  a  denial  of  that  reason- 
able confidence  which  one  co-ordinate  branch 
of  the  government  should  always  entertain  to- 
wards the  others.  That  occasionally  abuses 
occur  in  taxation,  and  that  occasionally  agri- 
cultural lands  arc  Included  within  the  corpo- 
rate limits  of  towns  and  cities,  and  taxed  un- 
justly for  municipal  purposes,  can  scarcely  be 
doubted,  and  It  may  be  true  that  the  tax  In 
question  herein  Is  an  unjust  burden  on  the 
owner  of  the  property,  but,  however  this  may 
be,  as  we  have  seen,  the  taxing  power  of  the 
state  has  been  referred  exclusively  to  the  leg- 
islature«  and  therefore,  as  the  laws  under 
which  the  tax  was  Imposed  are  not  in  conflict 
with  any  constitutional  prohibition  expressly 
made  or  necessarily  implied,  we  can  grant  no 
relief.  In  such  case  the  legislature  alone  can 
afTord  a  remedy.  The  judicial  department 
cannot  arrogate  to  itself  power  not  within  its 
province.  Nor  can  it  legitimately  question 
the  policy  or  refuse  to  sanction  the  provisions 
of  any  law  not  inconsistent  with  the  consti- 
tution. With  respect  to  Incorporated  towns 
and  cities,  "wherever  corporate  boundaries 
are  established,  it  is  to  be  understood  that 
whatever  property  is  included  within  those 
limits  has  been  thus  included  by  the  legisla- 
ture, because  it  Justly  belongs  there,  as  being 
within  the  circuit  which  is  benefited  by  the 
local  government,  and  which  ought,  conse- 
quently, to  contribute  to  its  burdens."  Coo- 
ley,  Const.  Lim.  620.  "And  an  act  for  levy- 
ing taxes  and  providing  the  means  of  en- 
forcement Is,  as  we  have  seen,  within  the  un- 
questioned and  unquestionable  power  of  the 
legislature."    Cooley,  Tax'n,  48. 

In  Kelly  v.  Pittsburgh,  104  U.  S.  78,  where 
the  limits  of  a  city  were  extended  so  as  to 
include  agricultural  land,  Mr.  Justice  Miller, 
delivering  the  opinion  of  the  court,  said:  "It 
is  not  denied  that  the  legislature  could  right- 
fully enlarge  the  boundary  of  the  city  of  Pitts- 
bui%h  so  as  to  Include  the  land.  If  this  pow- 
er were  denied,  we  are  unable  to  see  how  such 
denial  could  be  sustained.  What  portion  of 
a  state  shall  be  within  the  limits  of  a  city, 
and  be  governed  by  its  authorities  and  its 
laws,  has  always  been  considered  to  be  a 
proper  subject  of  legislation.  How  thickly  or 
how  sparsely  the  territory  within  a  city  must 
be  settled  is  one  of  the  matters  within  legis- 
lative discretion.  Whether  territory  shall  be 
governed  for  local  purposes  for  a  county,  a 
city,  or  a  township  organization,  is  one  of  the 
most  usual  and  ordinary  subjects  of  state  leg- 
islation." And,  again,  be  said:  "It  may  be 
true  that  he  does  not  receive  the  same  amount 
of  benefit  from  some  or  any  of  these  taxes  as 
do  citizens  living  In  the  heart  of  the  city.    It 


probably  is  true,  from  the  evidence  found  in 
this  record,  that  his  tax  bears  a  very  unjust 
relation  to  the  benefits  received  as  compared 
with  lis  amount  But  who  can  adjust  with 
precise  accuracy  the  amount  which  each  indi- 
vidual in  an  organized  civil  conununlty  shall 
contribute  to  sustain  it,  or  can  Insure  in  this 
respect  absolute  equality  of  burdens,  and  fair- 
ness in  their  distribution  among  those  who 
must  bear  them?  We  cannot  say  judicially 
that  Kelly  received  no  benefit  from  the  city 
organization."  Mr.  Justice  Gibson,  in  Kirby 
V.  Shaw,  19  Pa.  St.  258,  discussing  the  ques- 
tion of  taxation,  observed:  "K  equality  were 
practicable.  In  what  branch  of  the  govern- 
ment would  power  to  enforce  it  reside?  _  Not 
in  the  Judiciary,  unless  it  were  competent  to 
set  aside  a  law  free  from  collision  with  the 
constitution,  because  It  seemed  unjust.  It 
would  interpose  only  by  overstepping  the  lim- 
its of  its  sphere,  by  arrogating  to  itself  a 
power  beyond  its  province,  by  producing  in- 
testine discord,  and  by  setting  an  example 
which  other  organs  of  the  government  might 
not  be  slow  to  follow.  It  is  its  peculiar  duty 
to  keep  the  first  lines  of  the  constitution  clear; 
and  not  to  stretch  its  power  in  order  to  cor- 
rect legislative  or  executive  abuses.  Every 
branch  of  the  government,  tbe  Judiciary  in- 
cluded, does  injustice  for  which  there  is  no 
remedy,  because  everything  human  is  imper- 
fect. The  sum  of  the  matter  is  that  the  tax- 
ing power  must  be  left  to  that  part  of  the 
government  which  is  to  exercise  it."  So,  in 
Washburn  v.  City  of  Oshlcosh,  60  Wis.  453, 
19  N.  W.  3C4,  Mr.  Chief  Justice  Cole  said:  "It 
may  be  unwise,  even  unjust,  to  Include  with- 
in the  limits  of  a  city  or  village  lands  used  for 
agricultural  purposes,  and  impose  upon  them 
the  additional  burdens  of  such  municipalities. 
But  where  is  the  remedy?  Certainly  not  in 
tbe  courts.  Confessedly,  tbe  legislature  has 
power,  under  the  constitution,  to  provide  for 
the  organization  of  cities  and  incorporated 
villages,  which  carries  with  it  the  power  to 
fix  the  territorial  boundaries  of  such  public 
corporations.  If  the  legislature  sees  fit  to  in- 
clude agricultural  lands  within  its  bounda- 
ries, what  right  have  the  courts  to  control  or 
review  that  legislative  discretion?  Can  the 
courts  say  to  the  legislature  it  must  not  an- 
nex this  territory  or  that  to  the  municipality; 
that  it  has  not  ample  power  to  prescribe  the 
extent  of  the  city  or  village  limits?  It  seems 
to  us  a  very  plain  proposition  that  such  mat- 
ters rest  entirely  within  the  discretion  and  un- 
der the  control  of  the  legislature."  Cooley, 
Tax'n,  47,  149,  157;  2  Kent,  Comm.  306;  15 
Am.  &  Eng.  Enc.  Law,  1013;  Cooley,  Const 
Lim.  623;  DUl.  Mun.  Corp.  if  185,  735,  737; 
Linton  V.  City  of  Athens,  53  Ga.  588;  Turner 
V.  Althaus,  6  Neb.  64;  KeUy  v.  City  of  Pitts- 
burgh, 85  Pa.  St  170;  People  v.  Lawrence, 
41  N.  y.  137;  Pence  v.  City  of  Frankfort 
(Ky.)  41  S.  W.  1011;  People  v.  City  of  Brook- 
lyn, 4  N.  Y.  419;  Hewitt's  Appeal,  88  Pa.  St. 
55;  Burnett  v.  City  of  Sacramento,  12  Cal. 
84;  Board  v.  Scott  (Ky.)  42  S.  W.  104;  Board 
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T.  Rarick  (Ky.)  43  S.  W.  450;  Gary  v.  City 
of  Pekln,  88  lU.  154;  Madry  v.  Cox,  73  Tex. 
538,  ir  S.  W.  511;  Glboney  v.  City  of  Cape 
Girardeau,  58  Mo.  141;  City  of  St.  Louis  v. 
Allen,  13  Mo.  287;  Hammett  r.  Philadelphia, 
66  Pa.  St  146;  In  re  Washington  Ave.,  69 
Pa.  St  352;  Porter  v.  RaUroad  Co.,  76  UL 
561;  Walston  v.  Nevin,  128  U.  S.  578,  9  Sup. 
Ct  192;  City  of  Logansport  v.  Seybold,  59 
Ind.225. 

While  we  think  there  can  be  no  doubt  of 
the  validity  of  the  tax  in  this  case  upon  prin- 
ciple, sound  reason,  and  the  authority  of  ad- 
Judged  cases  and  text  writers,  still  the  consti- 
tutionality of  the  statutes  hereinbefore  consid- 
ered, and  the  power  of  the  municipality  to  tax 
all  the  property  within  the  corporate  limits  of 
the  city,  will  become  yet  more  manifest  by  fur- 
ther reference  to  the  constitution.  Section  6, 
art  13,  provides:  "The  legislature  shall  not  Im- 
pose taxes  for  the  purpose  of  any  county,  city, 
town  or  other  municipal  corporation,  but  may, 
by  law,  vest  in  the  corporate  authorities  there- 
of, respectively,  the  power  to  assess  and  col- 
lect taxes  for  all  purposes  of  such  corporation." 
This  section  expressly  prohibits  the  legislature 
from  imposing  a  tax  for  municipal  piu^oses 
on  the  property  situate  within  any  city,  and 
then  authorizes  that  body  to  empower  the  mu- 
nicipality to  assess  and  collect  taxes  for  all 
purposes  of  the  corporation.  Clearly,  the  legis- 
lation in  question  herein,  which  gives  such  au- 
thority to  the  local  government.  Is  in  accord 
with  this  provision  of  the  organic  law.  And 
section  10  of  the  same  article  provides:  "All 
corporations  or  persons  in  this  state,  or  doing 
business  herein,  shall  be  subject  to  taxation 
for  state,  county,  school,  municipal  or  oth- 
er purposes,  on  the  real  and  personal  prop- 
erty owned  or  used  by  them  within  the  terri- 
torial limits  of  the  authority  levying  the  tax." 
Under  this  provision,  all  property,  real  and 
personal,  situate  "within  the  territorial  limits 
of  the  authority  levying  the  tax,"  is  subject  to 
taxation  for  "municipal  or  other  purposes." 
When,  therefore,  as  in  the  case  at  bar,  a  city 
has  been  Incorporated,  and  a  local  govern- 
ment established,  such  government  is  an  "au- 
thority" to  levy  a  tax.  There  is  no  limitation 
as  to  the  extent  of  the  "territorial  Ihults"  of 
a  municipality  or  taxing  district  and  therefore, 
as  we  have  noticed,  the  fixing  of  the  bounda- 
ries of  a  city  or  taxing  district  and  amount 
of  area  it  shall  contain,  is  wholly  a  matter  of 
legislative  discretion,  and  the  exercise  of  such 
discretion  Is  not  a  subject  of  Judicial  Investi- 
gation or  revision.  We  are  clearly  of  the  opin- 
ion that  Grantsvllle  City  has  the  right  to  tax 
all  private  property  within  its  territorial  lim- 
its. 

Coimsel  in  behalf  of  the  respondent  Invokes 
the  doctrine  of  stare  decisis,  and  cites  several 
cases  decided  by  the  supreme  court  of  the  late 
territory  of  Utah,  and  one  decided  by  this 
court  since  statehood.  We  do  not  agree  that 
this  Is  a  case  to  which  that  doctrine  should 
be  applied.    Nor  do  we  dispute  the  efficacy  of 


the  general  maxim,  "Stare  decisis,  et  non  qul- 
eta  movere."  When  a  point  has  once  been 
decided  by  an  appellate  court,  the  decision 
forms  a  precedent  which  should  not  ordinarily 
be  departed  from,  and  never  <m  any  slight 
grounds;  but  courts  occasionally  find  It  neces- 
sary to  overrule  decisions  which  have  been 
made  contrary  to  principle  and  the  law  of  the 
land,  as  established  by  statute.  Judicial  deci- 
sion, and  the  constitution.  It  most  be  admit- 
ted that  It  should  requure  strong  and  controll- 
ing consideratlonB  to  Induce  a  court  to  depart 
from  a  former  decision  to  lay  again  the  foun- 
dation of  a  law;  and  when  there  has  been  a 
series  of  decisions  settling  a  question  of  law, 
and  a  change  would  seriously  afCect  business 
Interests  established  and  acquired  under  the 
existing  law,  the  rule  of  stare  decisis  becomes 
impregnable,  and  the  law  will  not  be  changed, 
unless  by  legislative  enactment  Where,  how- 
ever, there  has  been  but  a  single  decision, 
which  Is  clearly  erroneous,  and  important  pri- 
vate or  public  rights  are  concerned,  or  where 
the  questionable  matter  was  not  necessarily 
Involved  in  the  case  or  cases,  or  where  the 
points  involved  were  decided  contrary  to  the 
well-established  legal  principles  which  oi;ght 
to  have  governed,  and  injustice  or  hardship 
would  result,  or  where  it  appears  that  the 
facts  which  impelled  the  former  decisions  and 
the  conditions  under  which  they  were  made 
were  materially  different  from  those  In  the 
case  under  consideration,  or  where  it  Is  mani- 
fest that  the  law  has  been  erroneously  decided,- 
and  no  material  property  rights  or  business 
rules  have  been  established  thereunder,  the 
doctrine  of  stare  decisis  ought  not  to  be  ap- 
plied, so  as  to  prevent  a  reconsideration  of 
the  former.  Would  It  not  be  an  open  violation- 
of  the  rule  to  declare  that  a  decision,  however 
erroneous,  however  opposed  to  legislative  en- 
actments or  constitutional  provision,  is  never- 
theless conclusive  evidence  of  the  law,  and 
that  the  courts  make  the  law  as  well  as  define 
Its  application?  That  doctrine  is  founded  on 
public  policy,  and  is  the  only  practical  one  re- 
specting the  weight  and  conclusiveness  of  Ju- 
dicial decisions.  It  is  not  an  arbitrary  rule  of 
positive  law,  which  forbids  any  thought  of 
questioning,  under  any  circumstances,  what 
has  once  been  decided,  or  any  judicial  discre- 
tion In  relation  thereto.  It  etpresses  our  rev- 
erence for  civil  authority,  and  our  demands 
for  obedience  to  such  authority,  and  presents 
the  Injunction  that  courts  shall  not  for  light 
reasons,  abandon  the  principles  announced  un- 
der solemn  Judgment  by  their  predecessors  or 
themselves,  nor  without  due  consideration  of 
public  and  private  Interests;  but  the  rule  does 
not  prevent  the  use  of  Judicial  discretion.  In 
a  proper  case,  where  the  law  has  been  mlscon- 
,  celved  or  violated;  nor  does  it  demand  that 
what  Is  not  law  shall  become  the  law;  rather 
it  Induces  the  court,  if  it  has  digressed  from, 
to  return  to,  well-established  principles.  Chan- 
cellor Kent  speaking  on  this  subject  ob- 
served:   "If  Judicial  decisions  were  to  be  light- 
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ly  disregarded,  we  should  disturb  and  unsettle 
the  great  landmarks  of  property.  When  a  rule 
has  been  once  deliberately  adopted  and  de- 
clared, It  ought  not  to  be  disturbed,  unless  by 
a  court  of  appeal  or  review,  and  never  by  the 
same  court,  except  for  very  cogent  reasons, 
and  upon  a  clear  manifestation  of  error;  and, 
If  the  practice  were  otherwise,  it  would  be 
leaving  us  in  a  state  ot  perplexing  uncertainty 
R8  to  the  law.  •  •  ♦  But  I  wish  not  to  be 
understood  to  press  too  strongly  the  doctrine 
of  stare  decisis,  when  I  recollect  that  there  are 
more  than  one  thousand  cases  to  be  pointed 
out  In  the  English  and  American  books  of  re- 
ports which  have  been  overruled,  doubted,  or 
limited  In  their  application.  It  is  probable  that 
the  records  of  many  of  the  courts  in  this 
country  are  replete^  with  hasty  and  crude  de- 
cisions, and  such  cases  ought  to  be  examined 
without  fear,  and  revised  without  reluctance, 
rather  than  to  have  the  character  of  our  law 
impaired,  and  the  beauty  and  harmony  of  the 
system  destroyed,  by  the  perpetuity  of  error. 
E^ven  a  series  of  decisions  are  not  always  con- 
clusive evidence  of  what  is  law;  and  the  re- 
vision of  a  decision  very  often  resolves  Itself 
into  a  mere  question  of  expediency,  depending 
upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  prop- 
erty to  be  affected  by  a  change  of  It."  1  Kent, 
Oonuu.  476,  4T7.  In  Callender's  Adm'r  v.  In- 
surance Co.,  23  Pa.  St.  471,  where  a  previous 
decision  was  attacked  on  the  ground  that  It 
was  not  supported  by  the  cases  on  which  it 
was  based,  Mr.  Justice  Lowry,  delivering  the 
opinion,  and  speaking  of  the  duty  of  the  court 
to  correct  errors  when  practicable,  said:  "Do 
we  violate  the  doctrine  of  stare  decisis  by  now 
corrcctiug  the  mistake,  and  going  back  to  the 
well-established  doctrine  which  that  case  has 
disturbed?  If  we  do,  we  commit  a  greater 
error  than  the  one  we  have  felt  bound  to  cor- 
rect; for  that  doctrine,  though  Incapable  of 
being  expressed  by  any  sharp  and  rigid  defini- 
tion, and  therefore  Incapable  of  becoming  an 
institute  of  positive  law,  is  among  the  most 
important  principles  of  good  government. 
But,  like  all  such  principles,  in  Its  Ideal  It  pre- 
sents its  medial  and  Its  extreme  aspects,  and 
Is  approximately  defined  by  the  negation  of  Its 
extremes."  23  Am.  &  Eng.  Enc.  Law,  pp.  30, 
37;  Wells,  Bes.  Adj.  §§  588,  613;  Llnn  v. 
Minor,  4  Nev.  462;  Pratt  v.  Brown,  3  Wis. 
603;  Bane  v.  Wick,  6  Ohio  St.  13;  McParland 
v.  Pico.  8  Cal.  026;  Aud  v.  Magruder,  10  Gal. 
232;  City  and  Cbunty  of  San  Francisco  v. 
Spring  Val.  Waterworks,  48  Cal.  493;  Duff  v. 
Fisher,  15  Oal.  376;  Cluff  v.  Day,  141  N.  Y. 
580,  36  N.  E.  182;  Bird  v.  Sellers,  122  Mo.  23, 
26  S.  W.  608;  Railroad  Co.  v.  Shoup,  28  Kan. 
281. 

It  will  thus  be  seen  from  the  foregoing  con- 
siderations and  authorities  that  the  doctrine 
of  stare  decisis  is  not  an  Inflexible  rule,  and 
that  there  are  occasions  where  It  becomas  the 
duty  of  the  court  to  re-examine  questions  in- 
volved, and  again  subject  them  to  Judicial 


scrutiny.  Upon  examination  of  the  facts  and 
conditions  under  which  the  cases  cited  by  the 
respondent,  and  because  of  which  he  invokes 
that  doctrine,  were  decided,  It  wIU  become  ap- 
parent that  the  rule  cannot  be  logically  ap- 
plied to  the  case  at  bar.  Reference  to  those 
cases  sliows  that  four  of  them  were  decided 
by  the  territorial  supreme  court,  before  the 
adoption  of  the  constitution,  and  consequently 
none  of  the  constitutional  questions  hereinbe- 
fore considered  were  Involved;  and  the  essen- 
tial facts  therein  were  materially  different 
from  those  herein.  It  is  clear,  therefore,  that 
they  cannot  be  regarded  as  controlling  prece- 
dents. The  remaining  one— the  case  of  Kays- 
vUle  City  v.  Ellison,  18  Utah,  — ,  65  Pac  386 
—was  decided  since  the  adoption  of  the  consti- 
tution. Neither  section  6  uor  section  10,  art. 
13,  Const.,  was  considered  by  the  court,  nor 
does  it  appear  from  the  briefs  in  that  case 
that  attention  was  called  to  those  sections. 
The  court,  however,  did  consider  section  22, 
art.  1,  Id.,  and  held  it  to  be  a  limitation  upon 
the  taxing  power,  as  well  as  upon  the  right 
of  eminent  domain,  contrary  to  the  views 
hereinbefore  expressed.  In  construing  this 
section,  the  court  followed  the  case  of  People 
V.  Daniels,  0  Utah,  288,  22  Pac.  169,  which 
Is  one  of  the  cases  decided  before  statehood; 
and  in  support  of  its  position  that  the  consti 
tutional  provision,  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
Just  compensation,"  applies  to  taxation,  cited 
Bradshaw  v.  City  of  Omaha,  1  Neb.  10,  sev- 
eral Iowa  and  Kentucky  cases,  and  Wells  v. 
City  of  Weston,  22  Mo.  884.  The  Nebraska 
case,  it  appears,  was  overruled  in  Turner  v. 
Althaus,  6  Neb.  54.  In  the  Missoiuri  case  the 
court  simply  held  that  the  legislature  of  that 
state  could  hot  authorize  a  municipal  corpo- 
ration to  tax,  for  its  own  local  purposes,  lands 
lying  beyond  the  corporate  limits.  The  law 
of  Missouri  respecting  the  subject  of  taxation 
appears  to  be  In  harmony  with  the  views  here- 
in expressed.  Giboney  v.  City  of  Cape  Girar- 
deau, 58  Mo.  141.  In  reference  to  the  Iowa 
and  Kentucky  cases,  it  may  be  said  tiiat, 
while  some  of  the  decisions  were  made  by  very 
eminent  Judges,  it  seems  difficult  to  harmonize 
them  with  the  conceded  principles  which  gov- 
ern the  law  of  taxation.  They  appear  to  be 
at  variance  with  nearly,  if  not  quite,  all  the 
other  American  courts.  Observes  Judge  Cool- 
ey,  In  his  work  on  Constitutional  Limitations, 
on  page  021  (6th  Ed.):  "The  rule  of  appor- 
tionment must  be  uniform  throughout  the  tax- 
ing district,  applicable  to  all  alike;  but  the 
legislature  have  no  power  to  arrange  the  tax- 
ing districts  arbitrarily,  and  without  reference 
to  the  gi;eat  fundamental  principle  of  taxation 
that  the  burden  must  be  borne  by  those  upon 
whom  it  Justly  rests.  The  Kentucky  and  Iowa 
decisions  hold  that,  in  a  case  where  they  have 
manifestly  and  unmistakably  done  so,  the 
courts  may  interfere,  and  restrain  the  imposi- 
tion of  municipal  burdens  on  property  which 
does  not  properly  belong  within  the  municipal 
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taxing  district  at  all.  It  must  be  manifest, 
however,  that  tbe  effect  of  the  decisions  In 
the  states  last  referred  to  is  to  establish  judi- 
cially two  or  more  districts  within  a  munici- 
pality where  the  legislature  has  established 
one  only;  and,  as  this  is  plainly  a  legislative 
function,  It  would  seem  that  the  legislature 
must  be  at  least  as  competent  to  establish 
them  directly  as  any  court  can  be  to  do  the 
same  thing  Indirectly."  See,  also,  Cooley, 
Tax'n,  158,  159;  Turner  v.  Althaus,  supra; 
Glboney  v.  City  of  Cape  Girardeau,  supra. 
Since  the  adoption  of  tbe  new  constitution  by 
the  state  of  Kentucky,  with  provisions,  re- 
specting the  subject  of  taxation,  very  like 
those  In  our  own  constitution  on  the  same 
subject  (Const.  Ky.  ($  171,  174),  the  supreme 
court  of  that  state,  in  considering  the  precise 
question,  respecting  the  taxation  by  a  munici- 
pality of  agricultural  land  situate  within  Its 
territorial  limits,  which  had  on  numerous  pre- 
vious occasions  been  before  that  court  has  de- 
clared the  tax  valid,  and  refused  to  follow  the 
earlier  decisions.  In  Board  v.  Rarick  (Ky.) 
43  S.  W.  460,  the  court' said:  "It  is  our  opin- 
ion, when  taxes  are  Imposed  by  municipalities, 
they  shall  be  levied  and  collected  on  all  prop- 
erty situated  within  the  territorial  limits  of 
such  municipalities,  except  it  be  exempted 
from  taxation  In  virtue  of  the  provisions  of 
the  constitution.  When  taxes  are  Imposed  by 
proper  authority  In  the  state,  county,  or  any 
subdivision  thereof,  or  taxing  district,  they 
shall  be  levied  and  collected  on  all  property 
situated  within  the  territorial  limits  of  the 
authority  levying  them,  except  It  be  exempted 
by  the  constitution."  Pence  v.  City  of  Frank- 
fort (Ky.)  41  S.  W,  1011;  Board  v.  Scott  (Ky.) 
42  S.  W.  104.  Thus  it  will  be  observed  that 
the  supreme  court  of  Kentucky  Is  now  In  line 
with  the  almost  uniform  current  of  authority 
on  the  question  of  taxation.  It  will  also  be 
noticed  upon  examination  that  the  principles 
announced  in  Kaysvllle  City  v.  Ellison  have 
no  such  support  of  authority  as  ought  to  pre- 
vent ns  from  again  considering  the  vexed 
questions,  and.  upon  finding  we  have  digress- 
ed, from  returning  to  the  true  and  well-beaten 
path.  Especially  is  this  so  since  that  decision 
Is  of  recent  date,  and  no  business  rule  or  rule 
of  property  has  grown  up  under  It,  and  no 
property  rights  will  Iw  disturbed  thereby.  The 
correctness  of  the  Judgment  In  the  Kaysvllle 
Case,  It  relating  to  municipal  license,  and  the 
essential  facts  differing  materially  from  those 
herein.  Is  not  necessary  for  us  to  discuss  or 
decide.  We  are  of  the  opinion  that  the  tax 
In  question  herein  Is  valid,  and  that  the  court 
erred  in  restraining  its  collection.  The  Judg- 
ment must  therefore  be 'reversed,  with  costs  of 
this  appeal,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  set  aside  Its  de- 
cree, dissolve  the  restraining  order,  and  enter  a 
decree  In  favor  of  appellants.     It  Is  so  ordered. 

MINER  and  B.ASKIN,  JJ..  concur  because 
Of  tbe  piovlaiona  in  the  constitution. 


(19  UUh.  409) 

WOOLLEY  v.  CITT  OF  GRANTSVILLB 

CITY  et  al. 
(Supreme  Conrt  of  Utah.     May  2.  1899.) 
Taxatiox  —  SmNaHT   Douaib  —  Constitotiohai. 
Law. 
Decided  on  authority  of  Kimball  v.  Granta- 
vllle  City,  67  Pac.  1,  18  Utah,  — *  to  which 
reference  is  hereby  made. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Tooele  county; 
A.  N.  Caierry,  Judge. 

Action  by  Samuel  W.  Woolley  against  the 
city  of  Grantsvllie  CMty,  a  municipal  corpora- 
tion, and  S.  W.  House,  treasurer  and  col- 
lector. Judgment  for  plaintiff.  Defendants 
appeal.    Reversed. 

Rawlins,  Thurman,  Hurd  &  Wedgwood,  Cor 
appellants.     J.  A.  Williams,  for  respondent 

BARTC^H,  O.  J.    This  suit  was  brought  to 
restrain  tbe  collection  of  a  city  tax  levied  up- 
on tbe  property  of  plaintiff  for  tbe  year  1S97 
by  the  local  authorities  of  GrantsvUle  City. 
The  property  Id  question  consists  of  agricul- 
tural land  and  personal  effects,  and  the  plain- 
tiff alleges  that,  although  it  is  situate  within 
the  corporate  limits  of  tbe  city.  It  Is  not  with- 
in the  range  of  municipal  benefits,  and  there- 
fore is  not  subject  to  ta.xation  for  municipal 
purposes.    At  tbe  trial,  the  court,  among  oth- 
er things,  found  that  the  property  la  within 
the  corporate  limits  of  the  city,  but  that  the 
real  estate,  consisting  of  agricultural  land,  la 
beyond  tbe  range  of  improvements,   and    ia 
not  within  the  range  of  municipal  benefits, 
and  therefore  held  it  not  to  be  subject  to  tax- 
ation for  municipal  purposes.    The  essential 
facts  in  this  case  are  almost  identical   with 
those  In  tbe  case  of  Kimball  v.   GrantsvUle 
City,  18  Utah,  — ,  67  Pac.  1,  decided  at  the 
present  term  of  this  court,  and  the  material 
questions  presented  on  this  appeal  axe  pre- 
cisely tbe  same  as  those  presented  therein. 
We   therefore  refer  to  our  opinion   In    that 
case  for  a  discussion  of  all  the  questions  In- 
volved in  this,  and,  upon  tbe  authority  of  that 
case,  this  one  must  be  reversed,  with  costs, 
and  the  cause  remanded,  with  directions   to 
tbe  court  below  to  set  aside  the  decree  here- 
in, dissolve  the  restraining  order,  and  enter  a 
decree  In  favor  of  the  appellants.    It  la  ao  or- 
dered. 

MIXER  and  BASKIN,  JJ.,  concnii, 


(H3  TTtah.  410) 
BOOTHB  V.  CITY  OF  GRAHTSVILLK  CTTY 
et  al. 
(Supreme  Conrt  of  Utah.     May  2,   1889.) 

Taxatioh  —  Emsam  Dokahi  —  CommTUTtoxAX 
Law. 

Decided  on  authority  of  Kimball  v.  Granta- 
vilie  City,  67  Pac.  1,  18  Utah,  — ^  to  which 
reference  is  hereby  made. 
(Syiiabos  by  the  Coutj 
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Appeal  from  district  court,  Tooele  comity; 
A.  N.  Cbeiry,  Judge. 

Action  by  Hyrum  E.  Bootbe  against  the 
city  of  GrantsTllle  City,  a  municipal  corpora- 
tion, and  S.  W.  House,  treasurer  and  collector. 
Judgment  for  plaintiff,  and  defendants  ap- 
pealed.   Reversed. 

Kawlins,  Thurman,  Hurd  &  Wedgwood, 
tor  appellants.  J.  A.  Williams,  for  respond- 
ent 

BARTCH,  O.  J.  This  action  was  institu- 
tuted  to  restrain  the  collection  of  municipal 
taxes  levied  upon  real  and  personal  property 
of  the  plaintiff,  for  the  year  1887,  by  the  local 
authorities  of  OrantsviUe  City.  It  was  al- 
leged in  the  complaint  that,  although  the 
property  is  situate  within  the  corporate  lim- 
its of  the  city.  It  is  not  within  the  range  of 
municipal  benefits,  and  therefore  Is  not  sub- 
ject to  taxation  for  city  purposes.  At  the 
trial,  the  court  found  that  a  portion  of  the 
landed  property  was  within,  and  a  portion 
without,  the  range  of  municipal  benefits,  and 
held  that  the  portion  within  such  range  was 
subject,  and  the  portion  without  was  not  sub- 
ject, to  taxation  for  municipal  purposes. 

The  essential  facts  appear  to  be  identical 
with  those  in  the  case  of  Kimball  t.  Grants- 
ville  City,  18  Utah,  — ,  67  Pac.  1,  decided 
by  ua  at  the  present  term,  and  the  material 
qtaesttons  presented  on  this  appeal  are  pre- 
cisely the  same  as  those  presented  therein. 
We  therefore  refer  to  our  opinion  in  that  case 
for  a  discussion  of  all  the  questions  involved 
in  this;  and,  upon  the  authority  of  that  case, 
this  one  must  be  reversed,  with  costs  of  this 
appeal  and  remanded,  with  directions  to  the 
court  below  to  set  aside  its  decree  herein,  dis- 
solve the  restraining  order,  and  enter  a  decree 
in  favor  of  the  appellants.    It  is  so  ordered. 

MINER  and  RASKIN,  JJ.,  concur. 


O  VUb.  334) 

SILVER  CITT  GOLD  &  SILVER  MIN.  CO. 
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(Snpreme  Court  of  Utah.    April  28,  1899.) 

MiNiKO  Claim  Protkst  akd  Advirsb  Sott — Loss 
OF  DisoovBRT  Point — Patent  of  Junior  Looa- 
TiON — Nbw  Dieoovekt  befobb  Patbnt — Rbu>. 
cation — Effect  —  Mining  Claim  —  Oustbb  of 
Lessor  bt  Lessees  in  Possbssion — FoRFKiTCRa 
OF  Lssssa'B  Rights  under  Lbasb  —  Adversb 
Suit — Jurisdiction — Reuef  Qbantes. 

1.  Where  the  original  discovery  of  a  vein  up- 
on which  a  minioK  location  is  based  is  includ- 
ed within  tbejsurface  boundaries  of  a  Junior  lo- 
cation, which  goes  to  patent  witfaont  protest 
from  the  owners  of  the  prior  location,  but  lie- 
fore  such  patent  a  new  discovery  lias  been 
made  on  the  ^rior  location,  without  the  bound- 
aries of  the  junior  location  as  patented,  and 
within  the  snrfnce  bonndnries  of  the  prior  loca- 
tion as  originally  located,  and  development 
work  is  l>eiug  there  prosecuted  in  good  faith  by 
the  owners  of  the  prior  location,  their  claim  is 
valid,  and  holds  as  to  all  gronnd  not  included  in 
the  patent  of  the  junior  location,  notwithstand- 
iiiK  the  loss  of  the  oriirinai  discovery. 

2.  lessees  of  mining  ground  in  possession, 
who  oust  their  lessor  by  relocating  the  ground. 


and  setting  up  an  adverse  title  In  tbemseives, 
forfeit  all  rights  under  the  lease. 

3.  A  court  having  obtained  jurisdiction  of 
all  parties  to  an  adverse  suit  for  possession  of 
a  mining  claim  may  grant  full  relief  and  re- 
store possession  to  the  party  entitled  thereto. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court.  Fifth  district; 
E.  V.  Hlggins,  Judge. 

Action  oy  Sliver  City  Gold  &  Silver  Min- 
ing Company  against  Mark  K.  Lowry  and 
others.  Judgment  for  plaintiff.  Defendants 
appeal.    Affirmed. 

Brown  &  Henderson  and  Powers,  Straup  & 
Llppman,  for  appellants.  Varian  &  Varlan 
and  Williams,  Van  Cott  &  Sutherland,  for  re- 
spondent 

RASKIN,  J.  The  defendants  having,  on  the 
14th  day  of  January,  1S98,  made  application 
in  the  land  office  at  Salt  Lake  City  for  a  pat- 
ent of  the  Little  Clarissa  mining  claim,  the 
plaintiff,  within  the  60-days  period  of  the  pub- 
lication of  the  notice  of  said  application,  filed 
a  protest  and  adverse  claim,  based  upon  the 
alleged  ownership  of  the  Wheeler  mining 
claim,  and  within  30  days  thereafter  Institut- 
ed this  suit  to  determine  the  ownership  and 
right  to  the  possession  of  the  premises  In  dls- 
puta  The  prayer  of  the  complaint  was  that 
the  plaintiff  be  declared  to  be  the  owner  and 
entitled  to  the  possession  of  the  disputed 
premises;  that  Its  title  to  the  same  be  quieted; 
that  the  plaintiff  be  put  in  possession  thereof; 
and  that  the  Little  Clarissa  mining  daim,  so 
far  as  It  conflicts  with  the  Wheeler  mining 
claim,  be  declared  fraudulent  and  void.  At 
the  hearing  a  decree  was  entered  in  conform- 
ity with  the  prayer  of  the  complaint  The 
Wheeler  mining  claim  was  located  January 
1,  1880.  On  the  8th  day  of  February,  1897, 
the  plaintiff  leased  said  claim  to  the  defend- 
ants Lowry  and  De  Witt  for  a  period  of  18 
months.  The  lease  of  said  claim,  among  oth- 
er covenants,  contained  the  following:  "That 
the  lessees  should  sink  the  main  shaft  a  depth 
of  six  feet  each  month  during  the  life  of  the 
lease  [this  shaft  is  at  the  point  designated 
hereinafter  as  the  "new  discovery"];  that  said 
lessees  should  not  allow  or  permit  any  miners' 
or  other  Hens  to  be  filed  against  said  mining 
claim,  nor  suffer  to  be  done  any  act  or  thing 
whatsoever  whereby,  or  by  means  whereof, 
the  title  to  said  mining  claim  should  be  In  any 
manner  or  way  Incumbered;  and  that  upon  a 
failure  to  comply  with  any  or  all  of  the  cov- 
enants of  the  lease  the  lessees  shonld  forfeit 
their  rights  under  the  same."  On  the  5th 
day  of  June,  1897,  the  owners  of  the  Evening 
Star  claim  made  application  for  a  patent  for 
the  same,  and,  after  taking  the  necessary  stops 
required  by  the  mining  law,  the  same  was 
entered  In  the  land  office.  No  protest  was 
made  to  said  application  for  a  patent  to  the 
said  Evening  Star  claim.  The  original  dis- 
covery point  of  the  Wheeler  claim  lies  with- 
in the  exterior  boundaries  of  the  Evening  Star 
claim  as  entered,  and  2)4  feet  from  the  south- 
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west  side  line  of  said  claim.  On  the  day  of 
the  expiration  of  tbe  60-day8  publication  of 
the  notice  of  application  for  said  patent,  to 
wit,  on  the  14th  day  of  August,  1897,  the 
said  lessees  and  their  co-defendauts,  who  were 
at  the  time  engaged  in  working  the  Wheeler 
mining  claim  as  servants  of  said  lessees,  with 
full  linowledge  of  said  lease,  and  that  said 
lessees  were  in  possession  under  the  same,  lo- 
cated the  Little  Clarissa  mining  claim,  which 
embraces  tbe  Wheeler  daim,  its  new  discovery 
point,  and  all  of  Us  worliings  and  Improve- 
menta.  At  the  trial  the  defendants  took  52 
exceptions  on  which  errors  are  assigned,  but, 
aa  only  a  few  of  the  alleged  grounds  of  er- 
ror have  been  referred  to  by  counsel  In  the 
arguments,  we  will  not  notice  any  except  such 
as  are  discussed  in  the  briefs. 

Appellants'  counsel  malie  this  statement  In 
their  brief:  "It  would  seem  that  the  Evening 
Star  was  a  later  location  than  the  Wheeler, 
which  was  therefore  a  valid-  and  subsisting 
claim  at  the  date  of  the  lease,  and  would  bare 
remained  a  valid  and  subsisting  claim,  and 
this  controversy  never  arisen.  If  the  owners 
of  the  Wheeler  had  prevented  the  owners  of 
the  Evening  Star  from  obtaining  a  patent. 
That  proceeding  was  in  the  nature  of  a  judg- 
ment rendered  In  favor  of  the  Evening  Star 
and  against  the  Wheeler,  declaring  the  Wheel- 
er location  null  and  void."  There  Is  no  con- 
tention regarding  the  first  sentence  quoted,  but 
there  Is  as  regards  the  second.  In  fact,  It 
Is  the  turning  point  of  the  case,  and,  if  re- 
solved against  the  appellants,  it  follows  that 
the  Judgment  must  be  altirmed,  provided  the 
ouster  of  the  plaintiff  by  the  defendants,  found 
by  the  court,  warrants  the  restoration  of  pos- 
session to  plalnttfT.  The  appellants'  position, 
stated  In  detail,  Is  that  the  plaintiff,  by  falling 
to  protest  the  application  for  a  patent  of  tbe 
Evening  Star,  which  included  within  its  ex- 
terior boundaries,  as  officially  surveyed,  the 
original  discovery  point  of  tbe  Wheeler  claim, 
lost  all  of  its  rights  under  the  prior  and  valid 
location  of  the  Wheeler  claim,  not  only  to  the 
portion  of  said  claim  Included  by  the  Evening 
Star  claim,  but  also  to  the  portion  lying  out- 
side of  the  same,  and  that  such  outside  portion 
became  subject  to  location  as  a  part  of  the 
unoccupied  public  lands  of  tbe  United  States, 
notwithstanding,  as  shown  by  the  evidence 
and  found  by  the  court,  long  previous  to  said 
application  for  a  patent  a  new  discovery  of 
ore  had  been  made  on  the  Wheeler  lode  out- 
side of  the  Evening  Star  claim.  The  following 
findings  on  this  point  are  fully  supported  1)y 
the  evidence,  to  wit:  "That  the  discovery 
made  upon  said  mining  claim  [the  Wheeler], 
as  hereinbefore  mentioned,  was  at  a  point 
designated  upon  the  plot  marked  'Exhibit  G,' 
and  hereunto  annexed,  and  made  a  part  of 
these  findings,  as  'Old  Discovery  Shaft,'  upon 
said  plot,  appearing  to  be  within  the  boundary 
lines  of  the  surface  of  the  claim  designate.1  as 
the  'Evening  Star'  (survey  3,.382);  but  In  fact 
at  the  time  of  said  discovery,  and  until  about 
tbe  5th  day  of  August,  A.  D.  1808,  as  herein- 


before mentioned,  tbe  same  was  withoat  the 
surface  boundaries  of  said  Evening  Star  sur- 
vey, and  within  the  boundaries  of  the  said 
Wheeler  claim.  *  *  •  That  on  or  about  the 
month  of  October,  1891,  the  predecessors  in 
Interest  of  plaintiff  corporation  made,  claimed, 
and  appropriated  a  new  discovery  for  said 
Wheeler  lode  and  claim  at  a  point  designated  . 
on  plot  6  as  'Shaft  House,  New  Discovery,' 
upon  the  same  vein  or  lode  originally  discov- 
ered as  hereinbefore  mentioned;  and  there- 
after the  said  mining  claim  was  worked  and 
developed  through  a  shaft  sunk  at  said  point, 
and  all  the  work  thereon  done  or  performed  by 
the  plaintiff  corporation  or  its  predecessors  in 
Interest  was  done  and  performed  on  said  vein 
at  said  point,  and  through  said  shaft.  That 
the  said  vein,  containing  mineral  and  pay  ore. 
could  be  readily  traced  upon  the  surface  for 
the  most  of  the  way  from  the  point  marked 
'New  Discovery'  to  and  Into  the  Evening  Star 
ground  at  the  point  marked  'Old  Discovery'; 
and  at  the  time  of  making  the  said  new  dis- 
covery, as  hereinbefore  mentioned,  mineral 
and  rock  In  place,  bearing  gold  and  other 
metals,  was  found  and  existed  at  said  point 
marked  'New  Discovery,'  and  within  the  sur- 
face boundaries  of  said  claim  as  theretofore 
staked  and  marked  upon  the  ground."  The 
new  discovery  mentioned  In  said  findings  is 
situated  within  the  exterior  bound,iries  of  tlje 
Wheeler  claim  as  originally  located  and  mark- 
ed by  moniunonts  and  stakes  upun  the  ground, 
and  a  considerable  distance  outside  of  the 
Evening  Star  claim  as  surveyed  for  patent. 

Appellants'  counsel  cite  the  fdli-iwlng  cases 
In  support  of  their  position:  Gwllllm  v.  Don- 
neilan,  115  U.  S.  45.  5  Sup.  Ct  1110;  Miller 
V.  Girard,  3  Colo.  App.  278,  33  Pac.  GO;  Girard 
V.  Carson,  22  Colo.  345,  44  Pac.  508.  In  the 
case  of  Gwlllhn  v.  Donnellan,  supra,  the  facts 
were  different  from  the  facts  In  the  case  at 
bar.  Chief  Justice  Walte,  In  the  opinion  sus- 
taining the  instruction  objected  to  In  that 
case,  stated  the  facts  as  follows:  "The  plain- 
tiff, In  presenting  his  case  to  the  Jury,  stated, 
in  effect,  that  after  the  location  of  the  claim 
by  Thomas,  and  before  his  conveyance  to  the 
plaintiff,  one  Fallon  Instituted  proceedings  to 
obtain  a  patent  from  tlie  United  States  for 
another  claim,  including  that  part  of  Thomas' 
claim  wherein  was  situated  the  discovery 
shaft  sunk  by  him;  but  no  adverse  claim  was 
Interposed,  and  Fallon  accordingly  entered  his 
claim  and  obtained  a  patent  therefor;  and, 
before  any  new  workings  or  developments 
done  or  made  by  Thomas  upon  any  part  of  his 
claim  not  Included  in  the  patent,  the  defend- 
ants entered  therela  and  located  the  same  as 
a  mining  claim  In  the  public  domain.  Upon 
this  statement  the  court  ruled  that,  'inasmuch 
as  that  part  of  the  claim  of  said  Thomas 
wherein  was  situated  his  discovery  shaft  had 
been  patented  to  a  third  person,  the  plaintiff 
was  entitled  to  recover  any  part  of  the  prem- 
ises, and  instructed  tbe  Jury  to  find  for  the 
defendants.'  This  instnictlon  Is  assigned  as 
error.    Thomas  -made  his  location  as  tbe  dls- 
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oorerer  of  a  vein  or  lode  wltbln  tbe  lioeB  of 
hla  claim.  He  made  but  one  location,  and  that 
for  fifteen  hundred  feet  along  tbe  discovered 
Teln.  All  hla  labor  was  done  at  tbe  discovery 
■haft.  There  was  no.  claim  of  a  second  dis- 
covery at  any  other  place  than  where  the 
shaft  was'  sunk."  In  tbe  case  of  Miller  r. 
Girard,  supra,  tbe  facts  were  similar  to  tbe 
case  decided  by  Chief  Justice  Walte.  In  tbe 
opinion  tbe  court  said:  "It  was  not  estab- 
lished that  tbe  owners  of  the  Long  John  had 
sunk  any  other  discovery  shaft  wltbln  tbe 
limits  of  tbelr  claim  prior  to  tbe  location  of 
the  Aurora  and  Elgin,  which  would  amount 
to  a  compliance  with  tb^  state  and  federal 
statutes  In  this  partleular.  .There  was  enough 
proof  In  the  case  In  respect  of  these  matters 
to  entitle  the  appellants  to  a  finding  by  tbe 
Jury  on  this  subject  under  an  Instruction 
which  should  aptly  state  tbe  law  respecting 
it.  Ever  since  the  decision  of  the  case  of 
GwlUim  V.  Donnellan.  115  U.  S.  46,  5  Sup.  Ct 
ItlO,  It  has  been  tbe  conceded  and  established 
law  that,  if  a  locator  permits  an  adjoining 
claimant  to  obtain  a  patent  from  the  govern- 
ment for  that  portion  of  his  territory  which 
includes  his  discovery  shaft,  and  he  is 
without  another,  which  gives  him  a  superior 
right  as  against  the  contesting  claimant,  he 
must  be  adjudged  to  have  lost  title  to  what- 
ever territory  Is  embraced  within  tbe  limits 
of  bis  claim."  In  the  case  of  Qlrard  v.  Carson, 
supra,  tbe  same  rule  is  announced,  and  tbe 
case  of  Gwniim  v.  Donnellan,  supra,  is  cited 
In  snpport  of  the  same.  Counsel,  in  tbelr 
briet  attach  much  importance  to  tbe  case  of 
Girard  v.  Carson,  but  this  case  does  not  dif- 
fer from  the  other  cases,  except  that  it  is  not 
stated  that  no  other  discovery  of  mineral  bad 
been  made  on  the  defeated  claim  outside  of 
tbe  patented  claim,  previous  to  tbe  Issuance  of 
tbe  patent  and  tbe  location  of  the  junior 
claim.  Neither  does  it  appear  that  any  such 
discovery  was  made.  In  a  line  with  these 
decisions  the  land  department  holds  that  "pat- 
ent will  not  Issue  on'  an  application  that  ex- 
pressly excludes  therefrom  tbe  land  upon 
which  is  situated  tbe  discovery  shaft  and  im- 
provements, and  where  tbe  proof  falls  to  show 
the  discovery  of  mineral  on  tbe  claimed 
ground."  I^jne  Dane  Lode,  10  Land  Dec. 
Dep.  Int.  53;  Cayuga  Lode,  5  Land  Dec.  Dep. 
Int.  703;  la  re  Kennedy,  10  Oopp,  Landowner, 
150.  Where  the  original  discovery  point  em- 
braces all  of  the  lode  or  vein  actually  dis- 
covered, and  tbe  apex  of  which  is  not  known 
to  exist  elsewhere,  such  a  result  necessarily 
follows,  because,  under  tbe  provisions  of  sec- 
tion 2322  of  tbe  Revised  Statutes  of  the  United 
States,  a  locator  of  a  mining  claim  is  only  en- 
titled to  tbe  exclusive  right  to  the  possession 
and  enjoyment  of  such  portions  of  the  lodes 
or  veins  tbe  top  or  apex  of  which  He  within 
tbe  exterior  boundaries  of  tbe  claim;  and 
where  tbe  locator  allqws  another  to  patent  tbe 
discovery  point,  which  Includes  all  of  the 
known  apex  of  tbe  only  vein  discovered,  or, 
by  conveyance  on  otherwise,  parts  with  hla 


title  thereto,  an  entry  cannot  be  made  of  tbe 
residue  of  the  claim,  because  proof  caimot  be 
made  that  any  vein  or  lode  having  its  apex 
within  the  ground  sought  to  be  entered  exists, 
or  has  been  discovered,  and,  in  tbe  absence  of 
such  proof,  there  is  no  basis  for  any  claim, 
either  to  surface  ground  or  a  lode,  vein,  or 
deposit  of  mineral,  under  the  mining  law. 

In  the  case  at  bar  the  evidence  shows:  That 
at  tbe  point  of  the  original  discovery  of  tbe 
Wheeler  Claim  the  only  development  made 
was  an  excavation  about  9.5  feet  deep  2.4  feet 
within  the  southwest  side  line  of  the  Evening 
Star,  as  surveyed  for  patent.  From  said  point 
tbe  rein  was  traceable  on  tbe  surface  500  feet 
That  the  vein  was  on  tbe  surface  all  the  way 
from  said  point  to  the  new  discovery  shaft, 
and  could  be  traced  upon  the  surface,  and 
at  places  between  these  points  was  stripped 
and  opened.  That  at  the  new  discovery  point 
there  bad  been  sunk,  previous  to  February, 
1892,  a  shaft  on  the  main  vein,  100  feet  deep, 
and  at  that  date  a  contract  was  let  to  one 
Johnson,  by  tbe  owners  of  the  Wheeler  mine, 
to  sink  said  shaft  100  feet  deeper,  which  he 
performed,  and  in  doing  so  extracted  some  ore. 
That  tbe  improvements  on  tbe  Wheeler  claim, 
consisting  of  a  shaft  bouse,  a  blacksmith  shop, 
and  a  whim  bouse,  were  situated  at  or  near 
said  shaft;  and  said  shaft  and  Improvements 
were  situated  on  the  Wheeler  claim,  outside 
of  the  Evening  Star  claim,  and  about  500  feet 
from  tbe  point  of  (be  original  discovery,  in 
a  northeasterly  direction  therefrom.  As  tbest 
facts  clearly  show  the  existence  and  develop- 
ment of  a  vein  or  lode  of  mineral,  the  apex 
of  which  Is  within  tbe  exterior  boundaries  of 
tbe  Wheeler  claim  outside  of  the  Evening 
Star  claim,  and  that  tbe  existence  of  such 
vein  or  lode  was  ascertained  and  developed 
previous  to  the  application  for  a  patent  by  the 
Evening  Star  claim  and  the  inception  of  the 
Little  Clarissa,  under  a  location  which  appel- 
lants admit  was  valid  up  to  the  expiration  of 
tbe  00-dnys  period  of  publication  of  tbe  notice 
of  such  application,  the  case  at  bar  is  not 
within  tbe  reason  of  the  rule  announced  lo 
tbe  case  of  Gwlllim  v.  Donnellan,  snpra. 

The  land  department  holds  that  where  a 
portion  of  a  claim  embracing  the  original  dis- 
covery Is  lost,  or  Is  waived  or  omitted  from 
the  application,  a  patent  will  be  issued  for 
tbe  balance,  provided  that  tbe  vein  faas  been 
discovered  and  developed  In  tbe  portion  of 
the  claim  not  omitted.  Secretary  Teller  to 
Commissioner,  1  Land  Dec.  Dep.  Int  698. 
Tbe  commissioner  of  the  land  office  having 
asked  tbe  secretary  this  question:  "Did  tbe 
waiver  of  tbe  discovery  shaft  and  the  portion 
of  the  lode  wltbln  tbe  Kangaroo  survey  by 
failure  to  file  an  adverse  claim  have  the  ef- 
fect to  vitiate  tbe  entire  Metropolitan  location, 
and  bar  an  application  for  any  part  of  the 
same?"  Tbe  secretary.  In  answer,  said:  "On 
tbe  first  point  I  am  of  the  opinion  that  the  de- 
velopment and  possession  of  the  lode,  so  far  as 
It  runs  upon  public  land,  was  not  interfered 
with  in  any  manner  by  tbe  waiver  of  a  portion. 
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even  though  the  original  aiscovery  shaft  was 
Included  In  the  portion  disposed  of.  The  con- 
tinued possession  and  working  of  such  outside 
portion  under  the  original  ownership  and  loca- 
tion ought  not  to  be  held  as  forfeited  while 
the  ;sood  faith  of  the  owner  towards  the 
United  States  la  not  impaired;  and  oppor- 
tmilty  should  not  be  given  to  a  stranger  to 
appropriate  under  United  States  laws  the 
property  and  Improyements  which  he  has  ac- 
quired and  made  upon  a  good  and  sufficient 
location  properly  asserted  at  the  time  of  the 
original  discovery.  Section  2326  of  the  Be- 
rlsed  Statutes  recognizes  portions  of  dalms 
as  entitled  to  patent,  and  the  issue  of  separate 
patents  on  such  portions  as  adverse  parties 
may  rightfully  possess.  Assignment  of  any 
Interest  whatever  In  these  mining  possessions 
has  been  declared  valid  by  the  supreme  court, 
even  by  a  parol  transfer  without  a  written 
Instrument  If  the  existence  of  the  lode  be 
shown  beyond  the  lines  of  the  conflicting  sur- 
vey, and  application  be  made  for  patent,  it 
would  seem  to  work  a  complete  abrogation  of 
ft  property  and  statutory  right  to  deny  a  pat- 
ent thereon  because  of  a  sale  or  surrender  of 
some  other  portion  of  the  lode  originally  em- 
braced in  the  discovery  and  location."  See, 
also,  Spur  Lode,  4  Land  Dec.  Dep.  Int  160; 
Cayuga  Lode,  5  Land  Dec.  Dep.  Int.  703. 
The  views  of  Secretary  Teller  are  supported 
by  an  opinion  of  Judge  Hallett  In  the  case  of 
Little  Pittsburgh  Mln.  Co.  v.  Amle  Mln.  Co., 
17  Fed.  57.  In  that  opinion  it  Is  said:  "This 
position  appears  to  be  to  the  effect  that  one 
who  owns  a  mining  claim  must,  at  all  events, 
hold  on  to  his  discovery  shaft  until  he  has 
obtained  a  patent  for  his  claim.  If  he  yields 
It  to  another  In  any  way,  by  conveyance  or 
otherwise,  he  thereby  abandons  his  claim.  I 
do  not  see  upon  what  principle  such  a  conclu- 
sion can  rest  After  a  claim  has,  been  prop- 
erly located,  the  owner  of  it  may  sell  any  part 
without  prejudice  to  his  right  to  hold  the  re- 
mainder. He  may  dispose  of  It  by  gift  or 
grant  In  any  way  which  seems  proper  to  him." 
It  a  mining  claim— as,  In  practice,  most  of 
them  are— is  held  by  tenants  In  common,  un- 
der the  laws  of  most  if  not  all,  of  the  mining 
states,  they  may  petition  for  partition.  If 
^pon  partition  of  a  claim  a  portion  should  be 
net  oft  to  one  of  the  liartles,  on  which  the 
original  discovery  was  not  located,  under  the 
rale  insisted  upon  by  appellants,  be  would 
lose  all  of  his  rights,  notwithstanding  the 
iode  might  exist,  and  have  been  developed  and 
worked  through  the  whole  length  of  the 
iflalm.  The  cases  upon  which  the  appellants 
rely  do  not  sustain  their  contention,  because 
the  facts  Involved  In  them  were  radically  dif- 
ferent from  the  facts  In  the  case  at  bar. 
Chief  Justice  Waite  indicates,  from  the  lan- 
guage used  in  the  opinion  In  the  case  of  Gwll- 
11m  V.'  Donnellan,  supra,  that,  If  it  bad  ap- 
peared that  a  second  discovery  had  been  made 
at  any  place  on  the  defeated  claim,  other  than 
the  original  discovery  which  was  within  the 
patented  ground,  the  right  to  the  portion  of 


the  claim  outside  of  the  patent  would  not 
have  been  lost  The  land  department  hav- 
ing established  the  rule  thus  Indicated,  we 
are  of  the  opinion  that  under  the  facta  dis- 
closed by  the  evidence  and  findings,  the  case 
at  bar  is  clearly  within  the  rule  thus  estab- 
lished, and.  no  decision  holding  a  contrary 
view  having  been  brought  to  our  notice,  it 
should  be  followed  in  this  case. 

The  Judgment  is  objected  to  by  counsel  for 
the  appellants,  because  the  appellants  were 
enjoined  from  working  the  mine,  and  posses- 
sion thereof  awarded  to  the  plaintiff  before  the 
term  of  the  lease  expired.  The  defendant 
lessees  forfeited  all  rights  under  the  lease  by 
the  ouster  of  the  plaintiff  and  setting  up  an 
adverse  title  In  themselves  and  the  co-locator» 
of  the  Little  Clarissa  claim.  Taylor,  Landl. 
&  Ten.  %  522,  and  cases  there  cited.  The 
court,  having  obtained  Jurisdiction  to  deter- 
mine the  rights  of  the  parties,  had  authority 
to  grant  full  relief,  and  restore  the  possession 
to  the  plaintiff. 

Appellants  contend  that  the  Wheeler  claim 
had  been  abandoned  by  the  plaintiff  previous 
to  the  location  of  the  Little  Clarissa  claim. 
On  that  point  the  court  below  properly  found 
for  the  plaintiff.  The  Judgment  of  the  court 
below  Is  affirmed,  with  costs. 

BARTCH,  a  jr.,  and  MINER,  J.,  concar. 

(U  UUh.  2S7> 
8TILWELL  V.  PEOPLE'S  BUILDING, 

LOAN  &  SAVING  ASSN. 
(Supreme  Court  of  Utah.    April  S,  1809.) 

BinLDINO  Ain>  LOAH  ASSOCIATIOH — Mbmbbrs— No- 
TicB — Bt-Laws  —  Chartsr  —  Laws  or  Statu — 
■Withdrawing  Mimbbr — To  What  Entitled  — 
What  Hb  kust  Allbob  and  Frotb. 

1.  When  a  party  becomes  a  member  of  • 
building  and  loan'  association,  he  is  bound  t» 
take  notice,  not  only  of  his  certificate  of  mem- 
bership, but  also  of  the  articles  of  nsRociation 
and  existini;  by-laws,  and  the  laws  of  the  state 
where  the  association  is  Incorporated  and  con- 
duets  its  business;  and  the  making  and  adopt- 
ing of  needful  and  reasonable  by-laws  being 
sanctioned  by  the  Inws  of  the  state,  and  the 
alteration  and  amendmeDt  of  existing  by-laws 
l>eing  authorized  by  the  articles  and  by-laws 
when  re.spondent  became  a  member,  he  accept- 
ed membership  with  notice  of  such  powers,  and 
became  subject  to  such  amendments  as  might 
be  made  during  his  mpml)ership  which  wer» 
reasonable,  not  an  Infringemeut  upon  vested 
rights,  or  in  violation  of  the  charter  or  statute. 

2.  Upon  the  withdrawal  of  a  member  of  a 
building  and  loan  association,  he  assumes  the 
role  of  a  creditor  having  a  claim  subject  to  his 
antecedent  agreement  of  membership.  He  is 
only  entitled  to  his  money  upon  terms  and  in 
ma  liner  provided  in  the  by-laws,  and,  if  the 
amount  per  month  which  the  association  may 
pay  upon  withdrawals  is  limited,  it  is  necessary 
for  a  withdrawing  member,  in  an  action  on  his 
cliiiin,  to  allcce  and  prove  that,  at  the  time  he 
cmiimenccf]  his  notion,  there  were  funds  in  the 
treasury  applicable  to  the  payment  of  his  claim. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolnpp,  Judge. 

Action  by  J.  J.  Stilwell  against  the  People*» 
Butldlug,  Loan  &  Saving  Association.    Judg- 
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ment  for  plaintiff.    Defendant  appeals.    Be- 
versed. 

Valentine  Gideon,  for  appellant.  H.  H. 
Henderson,  for  respondent. 

BARTCU,  C.  J.  Tlie  defendant  is  a  build- 
ing, loan,  and  saving  asociation,  organized  and 
existing  by  virtue  of  tlie  laws  of  New  York. 
On  November  10,  1892,  the  plaintiff  became 
the  owner  of  five  shares  of  its  fully  paid  up 
stock,  which  were  of  the  par  value  of  $500, 
and  were  represented  by  a  certificate,  bear- 
ing that  date.  The  certificate  provided,  among 
other  things,  that,  at  the  option  of  the  holder, 
the  sum  of  $300  might  be  withdrawn  any  time 
after  three  years  from  date  thereof,  together 
with  interest  thereon  from  date  of  certificate, 
at  the  rate  of  C  per  centum  per  annum.  The 
by-laws  at  that  time  provided  likewise,  and, 
in  article  20  thereof,  contained  a  provision 
that  "payments  of  all  claims  upon  certificates 
of  shares  shall  be  made  within  sixty  days 
from  the  date  of  approval  of  the  same  by  the 
board  of  directors  or  a  majority  thereof,"  with 
an  exception  of  such  as  are  otherwise  provided 
for  in  article  19,  which  Is  not  material  in  this 
case.  The  articles  of  association  and  the  by- 
laws contained  provisions  under  which  the  by- 
laws might  be  amended  from  time  to  time,  as 
might  be  necessary  for  the  convenient  and  ef- 
fective transaction  of  the  business  of  the  cor- 
pomtlon.  Article  29  of  amendments  to  the 
by-laws,  which  was  in  force  at  the  time  the 
plaintiff  became  a  member  of  the  aBSocIation, 
reads:  "Members  holding  paid-up  certificates 
may,  upon  the  surrender  of  said  certificates, 
withdraw  the  amount  of  the  same  at  any  time 
after  three  years  from  date  of  Issue,  and  be- 
fore maturity,  together  with  an  annual  inter- 
est of  six  per  cent.  Said  interest  shall  be 
computed  upon  the  withdrawal  of  paid-up  cer- 
tificates for  even  months  only,  and  such  paid- 
up  certificates  shall  cease  bearing  interest 
after  the  date  of  such  application  for  with- 
drawal." Afterwards,  on  December  2,  1893, 
article  19  of  the  by-laws  was  amended  so  that 
"only  one-half  of  the  receipts  of  the  associa- 
tion in  any  one  month"  shall  be  applicable  to 
the  payment  of  claims.  Article  39  of  amend- 
ments to  the  by-laws,  which  was  adopted  on 
January  12,  1895,  provides  as  follows:  "AU 
certificates  for  withdrawal  must  be  filed  with 
the  secretary  of  the  association  at  the  home 
office,  properly  receipted,  and  thirty  days'  no- 
tice of  intention  to  withdraw  may  be  requir- 
ed to  be  given  therewith.  Upon  the  filing  of 
notice  of  withdrawal,  the  payment  of  dues  on 
the  shares  shall  cease,  and  the  withdrawal  value 
thereof  shall  be  calculated  as  of  the  date  of  the 
filing  of  such  notice,  but  no  Interest  upon  the 
withdrawal  value  of  shares  shall  be  paid. 
Payments  shall  be  made  in  the  order  of  the 
applications  for  withdrawal,  but  the  associa- 
tion shall  not  be  required  to  pay  out,  on  with- 
drawing any  matured  stock,  more  than  one- 
half  the  amount  received  from  dues  and  stock 
payments  in  any  month.  The  board  of  direct- 
ors may  apply  any  portion  of  the  entire  In- 


come of  the  association  to  the  payment  of 
withdrawing  members  whenever,  in  their 
Judgment,  they  shall  deem  it  necessary  and 
proper.  A  withdrawal  fee,  not  to  exceed  two 
dollars  per  share,  may  be  charged  upon  in- 
stallment stock,  and  may  be  deducted  from  the 
withdrawal  value  thereof."  On  December  16, 
1895,  the  plaintiff  withdrew  from  the  associa- 
tion, and  made  demand  on  it  for  $300,  and  in- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  of  his  certificate.  To 
this  demand  the  association  replied  that  the 
claim  would  be  paid  in  its  regular  order. 
Afterwards  this  suit  was  brought  to  recover 
that  sum  and  Interest.  At  the  trial,  upon  the 
plaintiff  resting  his  case,  the  defendant  moved 
for  a  nonsuit,  upon  the  ground  "that  the  plain- 
tiff has  not  alleged  and  has  not  proven  that 
there  are  any  funds  in  the  hands  of  the  nsso- 
ciatiou  which,  under  the  articles  of  agreement, 
by-laws,  and  laws  of  the  state  of  New  York, 
are  subject  to,  and  that  can  legally  be  with- 
drawn for,  the  payment  of  this  particular 
stock."  This  motion  was  overruled,  and  Judg- 
ment entered  in  favor  of  the  plaintiff  for  the 
amount  of  his  claim,  and  the  action  of  the 
court  in  the  premises  is  assigned  as  error. 

It  is  not  contended  that  any  of  the  by-laws 
or  amendments  thereto  are  ha  contravention  of 
the  laws  of  New  York,  by  virtue  of  which  the 
defendant  association  exists,  but  it  is  claimed 
by  the  respondent  that  the  amendments,  above 
referred  to,  made  after  he  became  a  member, 
although  before  his  withdrawal,  do  not  apply 
to  his  cape.  He  maintains  that  his  contract' 
must  be  construed  in  accordance  with  the  by- 
laws which  were  in  force  when  be  became  a 
member  of  the  association,  unaffected  by 
amendments  or  alterations  made  thereafter. 
We  do  not  think  this  position  is  sound.  When 
the  respondent  became  a  member  of  the  asso- 
ciation, he  was  bound  to  take  notice,  not  only 
of  his  certificate,  the  articles  of  association, 
and  existing  by-laws,  but  also  of  the  laws  of 
New  York,  under  which  the  corporation  was 
organized  and  conducts  Its  operations.  All  of 
these  entered  into  and  constituted  bis  contract, 
and  while  it.  is  true,  at  the  time  of  the  issu- 
ance of  his  certificate  of  stock.  It  was  provided 
In  the  by-laws  that  the  "payment  of  all  claims 
upon  certificates  of  shares  shall  be  made  with- 
in sixty  days  from  the  date  of  approval  of  the 
same  by  the  board  of  directors  or  a  majority 
thereof,"  without  the  limitation  that  only  one- 
balf  of  the  receipts  of  the  association  in  any 
one  month  should  be  applicable  to  the  pay- 
ment of  claims,  still  the  respondent  was  bound 
to  take  notice  of  the  fact  that  the  articles  of 
association  and  the  by-laws  contained  provi- 
sions authorizing  the  association  to  alter  and 
amend  its  by-laws,  and  of  the  fact  that  the 
making  and  adopting  of  all  needful  and  reason- 
able by-laws  to  regulate  the  due  conduct  of  the 
corporate  business  was  sanctioned  by  the  laws 
of  New  York.  2  Rev.  .St.  N.  Y.  (8th  Ed.)  p. 
1505,  f  17.  Indeed,  the  power  to  make  rea- 
sonable by-laws  and  regulations,  for  the  suc- 
cessful and  proper  conduct  of  its  business,  is 
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Inherent  In  every  snch  corporation,  even  If  not 
expressly  conferred  by  statute.  1  Thomp. 
Corp.  §  956. 

It  Is  true,  by-laws  must  not  be  unreasonable, 
or  contravene  the  charter,  or  affect  vested 
rights,  or  vlohite  the  law  of  the  land,  but,  sub- 
ject to  such  restrictions,  such  a  corporation 
may  enact  and  adopt  them  whenever  Its  opera- 
tions and  prosperity,  In  its  judgment,  may  re- 
quire them.  Lilcewlse,  and  for  like  reasons, 
the  corporation  may  alter  or  amend  its  by- 
laws whenever  It  may  be  necessary  to  the  pur- 
suit or  attainment  of  the  objects  of  Its  crea- 
tion. Id.  §  960.  When,  therefore,  the  re- 
spondent became  a  member,  he  accepted  mem- 
t>«rship  with  notice  of  these  powers  of  the 
corporation.  He  thus  became  subject,  not 
only  to  the  by-laws  or  regulations  then  exist- 
ing, but  also  to  such  amendments  as  might  be 
made  thereto  from  time  to  time  during  the 
continuance  of  his  membership,  provided  they 
were  reasonable,  and  not  an  infringement  up- 
on vested  rights,  or  in  violation  of  the  charter 
or  of  any  statute.  The  amendments  in  ques- 
tion In  this  case,  that  "only  one-half  the  re- 
ceipts of  the  association  In  any  one  month 
shall  be  applicable  to  the  payment  of  all 
claims,"  and  that  "payments  shall  be  made 
hi  the  order  of  the  applications  for  withdraw- 
al," do  not  appear  to  be  unreasonable.  Nor 
do  they  interfere  with  any  vested  right  of  the 
resiwndent,  or  change  the  essential  character 
of  his  contract  with  the  association.  They 
simply  constitute  an  arrangement  whereby  the 
operations  of  the  corporation  can  .be  contin- 
ued, and  the  sudden  and  unexpected  withdraw- 
al of  the  funds,' necessary  to  carry  on  Its  cor- 
porate business,  avoided.  They  tend  to  secure 
the  association  against  embarrassment  and  loss 
which  might  result  at  any  time,  if  withdraw- 
ing members  could  compel  immediate  pay- 
ment, without  reference  to  the  condition  of  the 
treasury,  and  absorb  the  money  necessary  to 
continue  Its  operations.  They  apply  to  all 
members  alike,  and  are  calculated  to  enable 
the  association  to  discharge  its  obligations  to 
withdrawing  members,  and,  at  the  same  time, 
protect  the  interests  of  those  who  do  not  with- 
draw, and  are  thus  not  only  reasonable,  but 
Just  and  wise,  provisions.  The  remedy  of  the 
shareholder  to  enforce  the  antecedent  contract 
is  somewhat  affected  by  the  amendments,  but 
the  contract  itself  is  not.  They  go  simply  to 
ttie  time  when  members  who  are  entitled  to 
payment  will  actually  be  paid,  -and  do  not 
touch  any  question  of  principle,  or  affect  the 
rights  of  members  who  have  withdrawn  to  be 
repaid,  or  to  be  paid  Inter  se,  according  to 
priority  of  notice  of  withdrawal.  The  obliga- 
tion to  pay  remains  the  same.  The  amend- 
ments are  not  in  conflict  with  the  charter,  nor 
are  they  inconsistent  with  the  law  under 
which  the  association  was  created.  The  stat- 
ute, among  other  things,  provides:  "The  with- 
drawing shareholder  shall  be  paid  the  amount 
of  the  withdrawing  value  of  his  accumulations 
as  determined  under  the  by-laws,  at  the  last 
distribution  of  proQts   before  the  notice  of 


withdrawal,  together  with  all  dues  paid  since 
snch  distribution,  and  such  Interest  on  the  val- 
ue of  the  shares  at  the  time  of  the  last  distri- 
bution and  on  the  dues  thereafter  paid,  as  the 
by-laws  shall  determine,  less  any  fines  unpaid 
and  a  proportionate  share  of  any  unadjusted 
loss:  provided,  tnat  at  no  time  shall  more 
than  one-half  of  receipts  of  the  association, 
and  when  the  association  is  indebted  upon  ma- 
tured shares,  no  more  than  one-third  shall  be 
applicable  to  the  payment  of  wlthdrnwlng 
shareholders,  without  the  consent  of  the  board 
of  directors;  and  when  the  demands  of  with- 
drawing shareholders  exceed  the  moneys  ap- 
plicable to  their  payment,  they  shall  be  paid 
in  the  order  In  which  their  notice  of  withdraw- 
al were  filed  with  the  secretary."  2  Rev.  St 
N.  Y.  (8th  Ed.)  p.  1593.  {  7. 

The  statutory  provisions  are  quite  similar  to, 
and  are  authority  for,  those  of  the  amend- 
ments. They  were  In  force  when  the  respond- 
ent became  a  shareholder,  and,  as  we  have 
seen,  must  be  regarded  as  a  part  of  his  con- 
tract with  the  association.  He  must  therefore 
be  charged  with  having  had  notice,  when  he 
accepted  his  certificate,  that  the  association 
bad  power  to  enact  by-laws,  not  Inconsistent 
with  the  statute,  while  be  remained  a  member. 
The  amended  by-laws  In  question,  thus  being 
reasonable,  and  a  legitimate  exercise  of  pow- 
er by  the  corporation,  are  binding  upon  the  re- 
spondent, although  made  after  he  became  a 
shareholder.  In  Engelhardt  t.  Association, 
148  N.  Y.  281,  42  N.  E.  710,  Mr.  Chief  Justice 
Andrews,  delivering  the  opinion  of  the  court, 
and  speaking  of  the  powers  of  an  association, 
under  provisions  of  statutes  similar  to  those 
herein  construed,  to  pass  by-laws,  and  of  their 
effect  as  to  members  of  the  association,  said: 
"The  member  of  an  association  accepts  mem- 
bership with  notice  of  the  powers  thus  con- 
ferred. He  is  subject,  not  only  to  regulations 
existing  when  he  becomes  a  member,  but  to 
such  as  may  be  enacted  from  time  to  time  by 
the  association  within  the  scope  of  the  power 
given  by  the  statute.  It  may  be  admitted  that 
the  association  could  not,  under  this  power, 
destroy  the  contract  between  it  and  the  mem- 
ber. But  the  contract  was  made  in  law  sub- 
ject to  the  power  of  the  association  to  enact 
at.  any  time  reasonable  by-laws.  It  would  not 
be  reasonable  to  extend  this  power  so  as  to 
authorize  the  association,  by  a  subsequent  by- 
law, to  change  the  essential  character  of  an 
antecedent  agreement  between  a  member  and 
the  association,  as,  for  example,  that  a  with- 
drawing member  should  not  be  repaid  bis 
dues.  But  a  law  more  or  less  affecting  the 
remedy  of  the  shareholder  may  be  passed,  and 
existing  members  will  be  bound,  so  far,  at 
least,  as  they  consented  to  the  exercise  of  such 
a  power  when  they  became  members."  End. 
Bldg.  Ass'n,  a  114.  141-143;  Mor.  Corp.  |  96; 
1  Thomp.  Corp.  {8  1136,  1137;  PawUck  v. 
Association  (Sup.)  37  N.  Y.  Supp.  164;  Hein- 
bokel  v.  Association,  58  Minn.  343,  59  N.  W. 
1050;  Barnard  v.  Tomson  [189*]  1  Oh.  Div. 
874;  Rosenberg  v.  Society,  22  Q.  B.  Div.  373; 
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Wilson  T.  Society,  Id.  381;  Towle  v.  Associa- 
tion, 75  Fed.  938;  Latimer  t.  Investment  Co., 
81  Fed.  776;  Bradbury  t.  Wild  [1883]  1  Oh. 
DIT.  377. 

Having  concluded  that  the  respondent  was 
bound  by  the  by-laws  hereinbefore  considered, 
the  next  question  is,  was  It  necessary  for  the 
plaintiff  to  allege  and  prove  that,  at  the  time 
he  commenced  bis  action,  there  were  funds  In 
the  treasury  applicable  to  the  payment  of  hla 
claim?  We  are  Inclined  to  answer  this  in  the 
affirmative,  the  complaint  containing  no  al- 
legation of  bad  faith,  fraud,  or  neglect  on  the 
part  of  the  association.  When  the  respondent 
became  a  member,  he  Imew,  or  ought  to  have 
known,  the  probable  resources  of  the  corpora- 
tion, and  that  it  was  its  design  to  invest  some 
of  Its  receipts  In  securities  or  otherwise  out 
of  which  to  make  profits,  and  apply  but  a 
part  of  them  in  liquidation  of  claims.  His 
contract  of  membership  rendered  him  subject 
to  the  articles  of  association,  by-laws,  and 
statutes  governing  the  corporation.  He  there- 
by became  entitled  to  the  advantages  and  ben- 
efits, and  also  subject  to  the  liabilities  and  dis- 
abilities, of  a  member.  He  paid  his  dues  in 
accordance  with  his  contract,  and  only  in  ac- 
cordance with  his  contract  can  be  reclaim 
them.  It '"» true,  when  he  withdrew  he  ceased 
to  be  a  member,  and  ceased  to  be  longer  sub- 
ject to  the  advantages  or  liabilities  of  a  mem- 
ber. He  then  assumed  the  role  of  a  creditor 
having  a  claim  etlll  subject  to  his  antecedent 
agreement,  but  he  was  not  In  the  position  of  a 
general  outside  creditor,  who  might  enforce 
bis  claim  without  reference  to  any  r^:nlation3 
of  the  association.  The  respondent's  dalm 
can  be  enforced  only  with  reference  to  his 
membership,  his  contract  with  the  association 
being  still  binding  upon  htan  with  respect  to 
the  collection  of  the  debt  His  right  to  with- 
draw, and  to  recover  the  money  he  had  paid 
into  the  treasury,  exists  only  by  virtue  of  the 
by-laws  and  statute,  which  are  a  part  of  his 
agreement.  The  by-laws  and  statute,  as  we 
have  seen,  provide  that  only  one-half  of  the 
receipts  of  the  association  in  any  one  month 
shall  be  applicable  to  the  payment  of  claims, 
and  snch  payments  shall  be  made  In  the  order 
of  the  applications  for  withdrawal.  If,  there- 
fore, such  portion  of  the  receipts  has  been  dis- 
bursed, in  payment  of  claims  presented  ante- 
rior to  his,  and  the  available  funds  exhausted, 
his  claim  cannot  be  paid  until  the  treasury  is 
replenished  with  further  receipts.  It  is  thus 
apparent,  from  a  consideration  of  the  agree- 
ment, that  the  association  has  not  undertaken 
to  pay  until  there  are  available  funds,  and  that 
It  commits  no  breach  of  contract  by  refusing 
to  pay  before  such  time.  It  follows,  as  a 
corollary,  that  the  withdrawing  member's 
cause  of  action  cannot  arise  until  the  associa- 
tion has  such  funds.  Before  breach  of  con- 
tract, no  cause  of  action  accrues.  Hence 
fnnds  available  for  the  payment  of  such  a 
claim  Is  a  condition  precedent  to  the  right  of 
recovery.  Socb  a  debt  is  not  due  until  money 
which  can  be  applied  in  payment  of  It  has 
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been  received  by  the  association,  and  no  cause 
of  action  arises  until  such  contingency  hap- 
pens. Therefore,  when  a  withdrawing  mem- 
ber of  such  a  corporation,  under  such  a  con- 
tract, resorts  to  an  action  at  law  to  enforce 
his  claim,  he  must,  In  the  absence  of  any 
charge  of  bad  faith,  fraud,  or  negligence 
against  the  association,  allege  and  prove  the 
existence  of  funds  which  can  properly  be  ap- 
plied in  payment  of  the  debt.  Heinbokel  v. 
Association,  58  Minn.  340,  59  N.  W.  1050;  As- 
sociation V.  Kerr  (Tex.  Sup.)  13  S.  W.  1020; 
Engelhardt  v.  Association,  148  N.  Y.  281,  42 
N.  E.  710;  Id.  (Super.  Buft.)  25  N.  Y.  Supp. 
838;  Brett  v.  Society  [189i]  1  Q.  B.  367;  Bar- 
nard V,  Tomson  [1894]  1  Ch.  Dlv.  374. 

In  the  case  at  bar  the  plaintiff  failed  to  al- 
lege and  prove  that  the  association  at  any 
time  had  any  funds  which  were  applicable,  un- 
der his  contract,  to  the  payment  of  his  claim. 
Nor  Is  there  any  allegation  in  the  complaint 
charging  the  defendant  with  bad  faith,  fraud, 
or  neglect  in  providing  the  means  with  which 
to  i)ay  the  debt.  Nor  was  there  any  dispute 
as  to  the  amount  due  the  plaintiff  from  the 
association.  The  motion  for  a  nonsuit  should, 
therefore,  have  been  granted.  We  are  aware 
that  the  authorities  upon  this  question  are  not 
all  harmonious,  but  we  think  those  which  sup- 
port the  conclusion  reached  herein  rest  upon 
the  better  reason.  The  case  must  be  reversed, 
with  costs,  and  remanded,  and,  as  it  is  not 
shown  whether  or  not  the  association  has 
available  funds  to  pay  the  respondent's  claim, 
the  court  may  permit  amendments  to  the 
pleadings,  and,  upon  failure  of  amendment  to 
the  complaint,  dismiss  the  action.  It  is  so  or- 
dered. 

MINER  and  BASKIN,  JJ.,  concur. 


09  Utah.  77) 
JOHNSON  V.  RIO  GRANDE  W.  RY.  00. 
(Supreme  Court,  of  Utah.     March  15,  1889.) 

RAII.SOAD8 — INJUBT  TO  PSRSON  ON  TbAOK — NbOLI- 

OBNOi  —  Lookout  —  Pbbsdjiption  —  Danobb  to 
Pl-ajntiit — Knowledge — Contkibutort  Nroli- 
osnce — qubstion  of  law. 

1.  Defendant  is  not  guilty  of  negligence  in 
failing  to  give  warning  of  an  approaching  train, 
when  tlie  whistle  conid  not  have  been  heard  by 
plaintiff.  The  law  does  not  require  the  doing  of 
useless  and  unnecessary  things  in  order  to  pre- 
vent possible  injury  to  another. 

2.  A  lookout  having  been  placed  at  the  rear 
of  a  train  bein^  backed  up  the  ca&on  where 
plaintiff  was  injured,  in  the  absence  of  any 
showing  to  the  contrary  the  presumption  is 
that  he  did  his  duty,  and  that  the  defendant 
railroad  company  performed  its  dnty  in  that  re- 
spect. 

3.  Where  it  appears  that  when  defendant's 
train  was  300  feet  distant  the  plaintiff  was  3  or 
4  feet  from  the  track,  and  out  of  danger,  and 
there  is  nothing  to  show  how  or  when  he  got 
onto  the  track,  or  that  he  could  have  been 
seen  by  defendant's  employes  in  time  for  them 
to  have  prevented  the  iniury,  there  is  no  fault 
of  defendant  shown. 

4.  Where  it  is  shown  that  plaintiff  is  a  man 
of  mature  years,  and  acquainted  with  the  locali- 
ty in  question,  thot  he  had  been  warned  to  look 
out  for  defendant's  trains,  and  that  he  did  not 
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rely  on  any  warning  from  the  company,  it  was 
his  duty  to  look  out  for  and  protect  himself, 
and  the  defendant  cannot  be  held  guilty  of 
negligence  unless  it  is  shown  that  plaintiff  was 
seen  or  known  to  be  in  a  place  of  danger  in 
time  for  defendant  to  have  stopped  its  train 
and  hare  avoided  the  injury. 

5.  Where  the  facts  are  undisputed,  and  but 
one  reasonable  inference  can  be  drawn  from 
them,  the  question  of  contributory  negligence 
becomes  a  question  of  law  for  the  court.  Bun- 
nell V.  Railway  Co.,  44  Pac.  927,  13  Utah,  314, 
Fowler  v.  Coal  Co.,  52  Pac.  594,  16  Utah,  348, 
and  Butte  v.  Same,  47  Pac.  77,  14  Utah,  282, 
approved. 

(Syllabus  by  the  Court,) 

Appeal  from  district  conrt.  Seventh  dis- 
trict; Jacob  Johnson,  Judge.  ' 

Action  by  James  P.  Johnson  against  the  Rio 
Grande  Western  Railway  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
flrmed. 

In  this  case  the  plaintiff  alleges  in  his  com- 
plaint that  the  defendant  negligently  backed 
a  train  of  cars  up  Its  track  in  the  cafion,  to 
Winter  Quarters,  where  plaintiff  was  em- 
ployed, without  keeping  a  sufficient  or  proper 
lookout,  and  failed  to  ring  the  bell  or  blow 
the  whistle,  or  give  any  warning  of  the  ap- 
proach of  the  train,  and  failed  to  have  a  man 
at  the  rear  end,  and  failed  to  stop  the  train 
after  it  was  seen  that  the  plaintiff  was  in  dan- 
ger, by  reason  of  which  plaintiff  was  injured. 
The  answer  denies  every  allegation  of  negli- 
gence charged  against  the  defendant,  and  al- 
leges that  the  Injuries  to  plaintiff.  If  any, 
were  caused  by  plaintiff's  own  negligence,  in 
failing  to  use  reasonable  care  to  avoid  the 
train.  The  testimony  In  the  case  tends  to 
show  that  Winter  Quarters  Is  about  a  mile 
or  a  mile  and  a  half  from  Scofleld;  that  the 
caOon  from  Winter  Quarters  to  Scofleld  Is 
narrow;  that  there  are  many  dwelling  houses 
along  the  side  of  the  track  on  both  sides  from 
Winter  Quarters  to  Scofleld;  that  there  is  a' 
public  road  along  the  side  of  the  track;  that 
the  track  was  up  a  steep  grade,  and  at  Win- 
ter Quarters  was  about  6  per  cent  grade; 
that  at  Winter  Quarters  there  were  four 
tracks,  one  south  and  two  north  of  the  main 
track,  over  which  was  constructed  a  trestle- 
work  from  one  side  to  the  other  of  the  cati- 
on; that  this  trestle  was  about  20  feet  high, 
and  from  20  to  30  feet  wide,  and  was  sup- 
ported by  12  by  12  timbers,  4  or  5  feet  apart, 
and  placed  within  about  2%  or  3  feet  from 
the  main  track,  and  were  braced  by  cross 
timbers;  that  hand  cars  loaded  with  coal 
from  the  mines  on  both  sides  of  the  cafion 
were  run  over  and  upon  the  trestle,  and  were 
dumped  through  chutes  into  cars  placed  on 
the  track  underneath  the  trestle;  that  the 
side  tracks  on  the  north  connect  with  the 
main  track  at  Parmaiee's  house,  about  150 
yards  below  the  trestle,  and  the  one  on  the 
south  at  Three  Throw,  about  400  or  500  yards 
below  the  trestle;  that  usually  the  train 
reached  Scofleld  at  about  1:30  o'clock  p.  m., 
and  sometimes  at  4  o'clock,  making  two  trips 
a  day  to  W^lnter  Quarters;    that  the  trains 


were  usually  run  backwards  up  the  cafion; 
that  generally,  but  not  always,  they  had  been 
In  tbe  habit  of  ringing  the  bell  and  whistling 
at  Parmaiee's  house  and  at  Three  Throw; 
that  sometimes  they  would  blow  the  whistle 
and  ring  the  bell  tliere,  and  sometimes  they 
would  not;  that  an  elevator  used  for  crushing 
coal  was  from  40  to  60  feet  northeast  from 
the  trestle,  and  made  considerable  noise  at 
the  time  In  question;  that  on  the  26th  day  of 
October,  and  several  days  prior  thereto,  ap- 
pellant was  working  for  the  Pleasant  Valley 
Coal  Company  at  the  trestle,  shoveling  waste 
and  dirt  from  between  the  main  line  and  tim- 
bers Into  a  car  standing  on  the  south  side 
track,  which  car  was  placed  there  by  respond- 
ent for  that  purpose;  that  tbe  crew  of  tbe 
train  approaching  him  could  see  him  about 
200  yards  off,  had  he  been  on  the  track;  that 
plaintiff  did  not  hear  tbe  train  at  the  time  in 
question,  and  his  hearing  was  good;  that  a 
day  or  two  before  the  accident,  when- plain- 
tiff was  put  to  work  there,  Mr.  Johnson,  the 
foreman  of  the  Pleasant  Valley  Coal  Com- 
pany, told  appellant  to  look  out  for  tbe  trains; 
that  the  accident  happened  between  4  and  5 
o'clock  in  the  afternoon;  that  tbe  appellant 
was  left-handed,  and  could  not  shovel  right- 
handed,  and  therefore  had  to  stand  with  his 
back  down  the  cafion,  facing  opposite  the  di- 
rection the  train  came;  that  he  was  at  work 
under  tbe  trestle,  about  even  with  the  first 
timbers,  or  a  little  past  the  sonth  side  of  tbe 
main  line,  and  near  the  edge  from  tbe  direc- 
tion the  train  came;  that  while  at  work  ap- 
pellant had  watched  for  the  train,  and  looked 
back  every  minute  or  so;  that  on  the  26th 
day  of  November,  between  4  and  6  o'clock, 
respondent  backed  a  train  of  from  8  to  12 
cars  up  the  cafion  at  a  pretty  good  rate,  with- 
out blowing  the  whistle  or  ringing  tbe  bell, 
and  struck  and  injured  the  plaintiff;  that  tbe 
elevator  was  from  40  to  60  feet  from  the 
trestle,  and  40  feet  north  from  the  main 
track;  that  the  elevator  was  used  to  carry 
coal  from  the  chute  where  It  was  dumped; 
that  Three  Throw  is  about  500  feet  east  of 
the  trestle;  that  there  is  a  curve  in  the  track 
halfway  between  Three  Throw  and  the 
trestle;  that  when  struck,  plaintiff  was  on 
the  south  side  of  the  main  track,  close  to  the 
trestle,  shoveling  slack  between  the  main 
track  and  the  south  side  of  the  track  into 
coal  cars  standing  on  the  south  track;  that 
this  slack  fell  from  tbe  cars  above;  that  the 
main  track  and  south  track  were  7  feet  apart; 
that  the  slack  plaintiff  was  shoveling  was  be- 
tween these  two  tracks;  that  the  coal  cars 
projected  from  the  track  two  feet;  that  be- 
tween the  cars,  if  on  the  tracks,  there  would 
be  a  distance  of  about  3  feet  in  the  clear. 
Witness  Beamson  testified  that,  just  before 
Johnson  was  struck,  he  crossed  the  track 
where  Johnson  was  working,  and  the  train 
was  then  300  yards  away,  and  Johnson  could 
have  seen  the  train  if  he  had  looked,  as  he 
was  then  under  the  edge  of  the  trestle,  back 
3  or  4  feet  from  the  main   track.     When 
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placed  at  work  a  day  or  two  before  the  acci- 
dent, plaintiff  was  told  by  his  employer  to 
look  out  for  the  train  coining  up  the  track. 
A  brakeman  was  on  the  end  of  the  flat  car 
as  It  approached  the  place  where  Johnson 
was  located.  This  bralceman  was  in  plain 
sight  but  witness  did  not  see  him  make  any 
motions  or  signs  to  any  one.  It  required 
about  one  hour  each  day  to  shovel  off  the 
slack  between  the  tracks.  Thompson,  a  wit- 
ness for  the  plaintiff,  testified  that  a  person 
would  have  to  be  30  or  40  feet  down  the  track 
from  the  trestlework,  away  from  where  the 
plaintiff  stood,  before  he  could  hear  the  train 
whistle,  on  account  of  the  noise.  The  wit- 
ness Bearnson  testified  that  a  man  could  hear 
the  whistle  when  blown  500  yards  down  the 
track,  if  not  employed  working  at  the  time. 
On  motion  of  the  defendant,  the  court  grant- 
ed a  nonsuit.  From  this  Judgment  of  non- 
suit the  plaintiff  appeals,  alleging  error  on 
the  grounds  (1)  that  defendant  failed  to  ring 
the  bell  or  blow  the  whistle,  or  give  any 
warning  of  the  approaching  train;  (2)  that 
it  failed  to  have  a  man  at  the  rear  end  of  the 
train  as  a  lookout;  (3)  that  it  failed  to  stop 
the  train  after  it  was  seen  that  the  plaintiff 
was  in  danger;  (4)  that  it  backed  the  train 
of  cars  up  the  cation  upon  the  track  upon 
which  plaintiff  was  at  work,  without  a  suffi- 
cient or  proper  lookout. 

Powers,  Straup  &  Lippman,  for  appellant 
Bennett  Harkness,  Howat,  Bradley  &  Rich- 
ards, for  respondent 

After  stating  the  facts,  MINER,  J.,  deliv- 
ered the  opinion  of  the  court 

The  testimony  shows  that  no  custom  pre- 
vailed on  the  part  of  the  company  to  ring  the 
bell  or  blow  the  whistle  at  each  approach  of 
the  train,  although  it  appears  that  the  whistle 
was  blown  sometimes  when  the  train  ap- 
proached that  locality,  from  three  to  five  hun- 
dred yards  away.  It  also  appears  that,  had 
this  precaution  been  taken^  the  plaintiff  would 
not  have  heard  such  signals  at  the  point 
where  he  was  working,  when  at  work,  on  ac- 
count of  the  noise  made  by  the  elevator 
crushing  coal.  In  order  to  hear  the  whistle, 
a  person  would  have  to  be  30  or  40  feet  below 
the  trestle.  There  was  consequently  no  neg- 
ligence shown  on  the  part  of  the  defendant 
in  omitting  to  blow  the  whistle  or  ring  the 
bell.  Under  the  circumstances  shown,  the  de- 
fendant owed  the  plaintiff  no  duty  in  this  re- 
spect. The  law  does  not  require  the  doing  of 
useless  and  unnecessary  things  in  order  to 
avoid  possible  injury  to  another. 

2.  The  testimony  shows  that  the  company 
had  a  brakeman  on  the  rear  car  as  it  ap- 
proached the  place  where  the  plaintiff  was  at 
work,  but  such  brakeman  was  not  seen  to 
make  any  signals  or  motions  to  any  one  at 
the  time  when  the  train  was  some  distance 
away  from  the  plaintiff.  There  was  no  occa- 
sion for  the  brakeman  to  make  signals  or 
signs,  unless  he  could  see  that  the  plaintiff 


was  in  danger.  The  plaintiff  may  have  been 
standing  between  the  timbers  and  the  train, 
so  as  not  to  be  observed.  Had  he  been  upon 
the  track,  he  could  have  been  seen.  How- 
ever, the  plaintiff  was  shown  to  be  about  three 
feet  south  from  the  main  track  when  the  train 
approached  him,  as  testified  to  by  Thompson. 
If  the  plabitiff  was  looking,  he  could  have 
seen  the  train;  and,  if  he  was  not  looking,  be 
would  not  have  seen  the  motions  made  by  the 
brakeman-  on  the  lookovit.  The  plaintiff  tes- 
tified that,  If  the  brakeman  had  shouted  to 
him,  he  might  not  have  heard  him  when  the 
train  approached,  as  there  was  so  much  noise, 
and  that  he  did  not  realize  that  any  one  shout- 
ed. There  being  a  man  on  the  lookout  in  the 
absence  of  anything  to  the  contrary  the  pre- 
sumption is  that  he  did  bis  duty,  and  that  the 
company  performed  its  duty  In  that  respect. 

3.  The  testimony  also  tends  to  show  that 
the  main  track  was  7  feet  from  the  side  track 
on  which  the  empty  flat  cars  stood,  into  which 
the  plaintiff  was  shoveling  slack.  This  car 
projected  2  feet  from  the  track,  leaving  5  feet 
between  the  main  track  and  the  flat  car.  The 
slack  fell  from  the  cars  above  between  the 
tracks  below,  so  there  was  no  necessity  for  the 
plaintiff  to  go  upon  the  main  track  to  shovel 
coal  Into  the  flat  car.  When  the  train  was 
300  feet  away,  backing  up  towards  the  place 
where  the  defendant  was  Injured,  the  plaintiff 
was  3  or  4  feet  from  the  main  track,  and  not 
In  a  place  of  danger. .  When  the  plaintiff  left 
that  place  does  not  appear,  and  there  Is  no 
testimony  to  show  tliat  plaintiff  was  seen,  or 
could  be  seen,  by  defendant's  employes,  to  be 
in  a  place  of  danger,  In  time  for  them  to  pre- 
vent the  injury,  after  his  situation  was 
known.  Neither  is  It  shown  that  plaintiff  was 
not  bidden  from  view  of  the  man  on  the  look- 
out by  the  upright  timbers  supporting  tlie 
trestle.  Under  these  circumstances,  the  de- 
fendant was  not  shown  to  have  been  In  fault. 

4.  It  also  appears  that  the  plaintiff  was  a 
man  of  mature  years,  and  acquainted  with 
the  locality  in  question,  as  well  as  the  man- 
ner of  running  the  trains,  and  did  not  rely  on 
any  warning  from  the  company,  nor  had  the 
company  been  in  the  habit  of  giving  him 
warning,  of  the  approach  of  its  trains.  When 
plaintiff  was  placed  at  work  in  this  locality,  a 
day  or  two  before  the  injury,  he  was  told  by 
the  foreman,  who  put  him  at  work,  to  look 
out  for  the  trains  coming  up  the  cafion.  The 
trains  came  up  twice  a  day,  and  plaintiff  was 
only  required  to  work  about  one  hour  each 
day.  It  was  therefore  as  much  the  duty  of 
the  plaintiff  to  be  on  the  lookout  for  the 
trains,  as  It  was  to  perform  the  work  assigned 
him.  There  was  nothing  in  the  situation  to 
distract  his  attention,  as  might  have  been  the 
case  had  he  charge  of  moving  machinery.  He 
had  plenty  of  opportunity  to  look  and  watch 
for  approaching  trains,  and  It  was  his  duty 
to  use  his  senses  to  protect  himself  from  the 
danger  arising  from  such  an  emploj-ment. 
His  duty  did  not  call  him  upon  the  main 
track,  and  the  defendant  had  the  right  to  in- 
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fer  that  he  would  not  ^nnece8sarlly  place  hlm- 
Belf  In  danger.  The  defendant  cannot  be  held 
guilty  of  negligence  In  backing  its  train  In  the 
manner  It  did,  unless  It  was  shown  that  the 
plaintiff  was  seen  or  known  to  be  in  a  place 
of  danger,  and  liable  to  be  injured  by  moTlng 
trains,  in  time  for  the  defendant  to  have 
stopped  the  train  so  as  to  avoid  injury.  The 
plaintiff  was  struck  upon  the  side  of  his  head 
and  shoulders.  The  location  of  the  injury  In- 
dicated that  he  was  partly  facing  the  track, 
and  by  the  timely  use  of  his  eyes  he  could 
have  discovered  the  train  coming  down  the 
300  yards  of  track  in  time  to  have  placed  him- 
self out  of  danger.  It  was  a  part  of  his  duty 
to  watch  for  the  train.  In  performing  his 
work,  it  was  not  necessary  for  him  to  be 
within  reach  of  the  moving  train.  We  are  of 
the  opinion  that  there  was  no  evidence  to 
warrant  the  court  In  submitting  the  case  to 
the  Jury.  Nor  was  there  any  evidence  to  war- 
rant the  Jury  in  finding  that  the  defendant 
failed  to  perform  any  duty  It  was  owing  to  the 
plaintiff,  or  was  guilty  of  any  negligence  that 
caused,  or  contributed  to  the  cause  of,  the  In- 
Jury  complained  of.  On  the  contrary,  the  evi- 
dence shows  that  the  plaintiff  failed  to  exer- 
cise reasonable  and  ordinary  care  for  bis  own 
safety.  Where  facts  are  undisputed,  and  bnt 
one  reasonable  Inference  can  be  drawn  from 
them,  whether  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff  Is  a  question 
of  law,  for  the  court.  Bunnell  v.  Railway 
Co.,  13  Utah,  314,  4.4  Pac.  927;  Fowler  v. 
Coal  Co.,  16  Utah.  348,  52  Pac.  5»4;  Butte  v. 
Same,  14  Utah.  282,  47  Pac.  77.  The  Judg- 
ment of  the  district  court  is  affirmed,  with 
costs. 

BARTCH,  C.  J.,  and  BASKIN,  J.,  concur. 
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(Supreme  Court 'of  Utah.    March  17,  1889.) 

HrsBAND'8  Right  to  Altmost — Judgment — Coi/- 
LATBBAi,  Attack  —  Jcrisdictios  of  Pahtibs — 
JcDOMBNT  Roll — What  CtoKSTiTUTEs — Impkagb- 
MBST — Recitals  in  Deorbe — Ordsb  fob  Publi- 
cation— Abbkuce  fbom  Secobd. 

1.  A  husband  is  not  entitled  to  alimony  or 
an  allowance  except  as  provided  by  statute, 
and,  there  being  no  Colorado  statute  Rrauting 
a  husband  alimony,  section  485,  Gen.  St.  Colo. 
1SS3,  applies  only  to  actions  by  a  wife  against 
her  husband.  In  an  action  by  the  husband  he 
is  not  obliged  to  relinquish  somethiug  -nhich 
he  could  not  recover  ih  any  event. 

2.  Where  a  judgment  is  attacked  collaterally, 
the  jurisdiction  of  the  parties  can  only  be  de- 
termined by  an  ins()ectioa  of  the  record. 

3.  Under  the  provisions  of  section  210.  p.  82, 
Civ.  Code  Colo.  1877.  the  summons,  the  affi- 
davit or  proof  of  service,  the  complaint,  with  a 
memorandum  of  default  indorsed,  and  a  copy 
of  the  judgment,  constitutes  the  judgment  roll; 
and  nothing  else,  even  if  it  appears  of  record, 
can  be  used  to  impeach  the  decree  when  at- 
tacked colliitprally. 

4.  Recitals  of  jurisdictional  facts  in  a  rec- 
ord and  decree  import  verity  and  binding  effect, 
and  must  be  so  treated  when  attacked  collat- 
erally. 


5.  In  a  collateral  attack  upon  a  judgment, 
absence  from  the  record  of  an  order  for  publi- 
cation of  summons,  when  service  was  had  by 
publication,  in  no  manner  vitiates  the  decree, 
where  the  decree  recites  the  necessary  jurisdic- 
tional facts,  and  the  filing  of  the  order  for  pub- 
lication is  not  required  by  the  statute. 

6.  In  a  collateral  attack  upon  a  judgment, 
when  other  portions  of  the  record  are  silent, 
and  there  Is  nothing  to  dispute  the  recitals  in 
the  decree,  the  presumption  is  that  the  court 
acted  upon  proper  evidence  before  it,  even  if 
there  is  no  statute  defining  what  the  judgment 
roll  shall  contain. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; Ogden  Hlles,  Judge. 

Action  by  Maggie  Hoagland  against  Frank 
Hoagland.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Shepard  &  Sauford,  for  appellant.  C.  F.  & 
F.  C.  Ixjofbourow,  for  respondent 

PER  CLTIIAM.  This  action  was  brought  In 
Salt  Lake  county,  on  October  27,  1807,  by  the 
appellant  against  the  respondent  for  the  pur- 
pose of  obtaining  permanent  alimony  under 
chapter  33,  p.  Ill,  Laws  1886.  The  parties 
were  married  at  Buena  Vista,  Colo.,  In  July. 
1881,  and  lived  together  In  Colorado  from  one 
to  three  months.  The  complaint  alleges  that 
one  child  was  bom  of  the  marriage,  who  is 
now  about  15  years  old,  residing  with  the 
plaintiff;  that  the  defendant  is  and  has  been 
a  resident  of  Utah  for  five  years,  and  owns 
real  estate  and  personal  property  In  this  state; 
that  during  the  year  1883  the  defendant  will- 
fully abandoned  and  deserted  the  plaintiff, 
and  has  continued  such  desertion  and  aban- 
donment against  her  will,  and  has  failed  to 
provide  her  with  the  necessaries  of  life  dur- 
ing that  period,  although  able  to  do  so.  The 
plaintiff  in  her  complaint  prays  for  the  allow- 
ance of  alimony,  attorney's  fees,  and  expenses 
of  suit.  The  defendant  answered,  admitting 
the  marriage  In  Colorado,  July  1,  1881,  but 
denies  that  the  parties  are  now  husband  and 
wife,  denies  that  the  plaintiff  Is  a  resident  of 
Utah,  denies  the  desertion  of  the  plaintiff,  as 
alleged  In  the  complaint,  denies  that  the  par- 
ties lived  together  as  husband  and  wife  to 
exceed  one  month  from  the  date  of  the  mar- 
riage, denies  that  the  child  was  bom  of  said 
marriage,— and  alleges  that  In  August  1881, 
the  plahitlff  deserted  and  abandoned  the  de- 
fendant without  cause,  and  left  the  abode  of 
defendant,  and  refused  to  return  or  live  with 
him  as  his  wife,  and  that  such  desertion  con- 
tinued until  he  was  divorced  from  her,  in 
March,  1886;  that  on  the  8th  day  of  March, 
1886,  he  obtained  a  decree  of  divorce  from  the 
plaintiff  In  the  county  court  of  San  Juan,  Colo., 
in  an  action  In  which  the  defendant  herein 
was  plaintiff  and  the  plaintiff  herein  was  de- 
fendant; that  said  court  had  full  Jurisdiction 
in  said  case,  and  said  decree  was  entered  of 
record  In  said  court,  dissolving  the  bonds  of 
matrimony  then  existing  between  them,  and 
released  the  defendant  from  any  and  all  obli- 
gations growing  out  of  said  marriage   rela- 
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tions;  tbat  said  decree  stands  in  full  force, 
and  baa  never  t>een  reversed ;  tbat  the  plain- 
tiff tiad  full  knowledge  and  notice  of  said  de- 
cree; that  tlie  alleged  cause  of  action  is  bar- 
red by  section  3150,  Comp.  Laws  Utah,  1888; 
that  the  plaintiff  is  guilty  of  laches;  and  tbat 
the  defendant  In  reliance  upon  said  decree  of 
divorce  contracted  a  marriage,  and  is  now  the 
lawful  husband  of  another  woman. 

Upon  the  hearing  of  the  case,  it  appeared 
that  while  the  parties  lived  in  Colorado,  and 
after  their  separation,  the  defendant  filed  his 
complaint  against  the  plaintiff  for  divorce  up- 
on the  ground  of  plaintiff's  desertion  of  him, 
and  tbat  upon  the  8th  day  of  March,  1S86,  a. 
decree  of  divorce  was  granted  to  the  defend- 
ant, Frank  Hoagland.  Mr.  Hoagland  remov* 
ed  from  Sllverton  to  Durango,  Colo.,  in  1888, 
where  he  lived  two  years,  after  wUch  he  came 
to  Salt  Lake  City,  Utah,  and  in  1895  he  was 
married  to  another  woman.  In  1886,  Mrs. 
Hoagland  brought  a  suit  against  Mr.  Hoag- 
land in  La  Flata  county,  Colo.,  for  mainte- 
nance. This  suit  was  afterwards  dismissed. 
Shortly  after  this  she  was  Informed  by  Mt. 
Hoagland  of  his  decree  of  divorce  obtained 
from  ber  in  San  Juan  county.  In  May,  1888, 
Mrs.  Hoagland  commenced  a  second  suit  for 
divorce  from  Mr.  Hoagland  In  I^ke  county, 
Colo.  Summons  was  personally  served  in  this 
case.  This  case  was  dismissed  November  20. 
1894.  On  November  22,  1884,  Mrs.  Hoagland 
commenced  a  third  suit  for  divorce  in  Lake 
connty,  Colo.  Mr.  Hoagland  was  then  living 
in  Salt  Lake  City,  and  the  summons  was  serv- 
ed upon  him  here.  This  last  suit  was  since 
<U8mlssed.  In  the  fall  of  1887,  Mrs.  Hoagland 
came  to  Salt  Lake  City,  and  commenced  the 
present  action  for  support  and  maintenance. 
Upon  the  trial  of  this  case,  the  court  dismissed 
the  action,  and  the  plaintlfT  appealed. 

Plalntitr  attacks  the  decree  and  Judgment 
awarding  Frank  Hoagland  a  divorce  on  the 
ground  that  it  is  void,  and  that  the  court  had 
no  jurisdiction  of  the  subject-matter  of  the  ac- 
tion or  the  person  of  the  defendant.  The  first 
ground  alleged  is  that  section  485  of  the  Gen- 
eral Statutes  of  Colorado  of  1883  provides 
that  "in  all  actions  for  divorce  the  petition  or 
bill  of  complaint  shall  aver  that  the  plaintiff 
does  not  ask  or  seek  alimony  in  excess  of  the 
said  sum  of  two  thousand  dollars,"  and  that 
the  complaint  shows  upon  its  face  that  this  al- 
legation was  not  contained  therein.  No  ad- 
judications under  this  statute  liave  been  called 
to  our  attention.  Alimony  is  defined  to  be  an 
allowance  which  a  husband  by  order  of  court 
pays  to  his  Wife  living  separate  from  him  for 
her  maintenance.  Gen.  St.  Colo.  1883,  p.  398, 
{  109S,  in  force  at  the  time  of  this  proceeding, 
makeis  provision  for  the  allowance  of  alimony 
to  a  wife,  but  nowhere,  so  far  as  we  can  dis- 
cover, makes  any  provision  for  the  allowance 
of  alimony  to  the  husband.  The  supreme 
court  of  Colorado,  in  the  case  of  Meldrum  v. 
Meldrum.  24  Pac.  1083,  say  that  the  wife  alone 
can  maintain  an  action  for  alimony.    To  the 


same  effect  are  Somers  v.  Somers,  39  Kan.  132, 
17  Pac.  842,  and  2  Am.  &  £:ng.  Bnc.  Law  (2d 
Ed.)  p.  92.  So  far  as  we  are  able  to  ascertain, 
the  husband  Is  not  entitled  to  alimony  or  an 
allowance  out  of  the  property  of  his  wife,  ex- 
cept as  provided  by  statute.  It  is  evident 
therefore  that  the  section  of  the  statute  re- 
ferred to  applies  to  cases  commenced  by  the 
wife  for  divorce  and  alimony,  and  not  to  cases 
commenced  by  the  husband,  as  it  would  seem 
to  be  wholly  imnecessary  for  a  plaintiff  in  a 
complaint  to  relinquish  a  thing  which  he  could 
not  recover  In  any  event  We  are  of  the  opin- 
ion tbat  the  statute  refers  to  tliat  class  of  di- 
vorce cases  where  alimony  can  legally  be  re- 
covered. 

Defendant,  Frank  Hoagland,  made  and  filed 
bis  complaint  In  San  Juan  county,  Oolo.,  No- 
vember 5,  1885,  to  procure  a  decree  of  divorce 
from  Maggie  Hoagland,  the  plaintiff  herein, 
on  the  ground  of  desertion.  Summons  was 
duly  Issued  on  such  complaint,  and  the  sheriff 
made  return  that  he  was  unable  to  find  the  de- 
fendant in  ills  county.  The  plaintiff  made  an 
afiBdavlt  for  an  order  of  publication  of  sum- 
mons, dated  November  9,  1885,  in  substantial 
compliance  with  the  statute,  as  held  in  Qilvert 
V.  Calvert  (Colo.  Sup.)  24  Pac.  1043.  Aside 
from  the  recitals  in  the  decree,  it  docs  not  ap 
pear  that  any  order  of  publication  was  made 
or  filed  with  the  clerk.  The  record  is  silent 
upon  this  subject.  It  does  appear  tbat  the 
summons  was  published,  and  an  affidavit  of 
publication  of  the  summons  and  notice  of  pub- 
lication was  made,  by  the  publisher  of  the 
Animas  Fork  Pioneer,  a  newspaper  published 
hi  San  Juan  county,  Colo.,  and  that  such  notice 
was  first  published  November  7, 1885,  and  was 
published  thereafter  in  each  weekly  issue  of 
said  newspaper,  for  five  weeks,  for  the  full 
'  period  of  thirty  days,  the  last  publication  being 
in  the  Issue  dated  December  12, 1885.  The  de- 
cree of  divorce  was  granted  March  8,  1886. 
and  recites,  among  other  things,  that  "it  ap- 
pears to  the  court  tbat  a  summons  was  regu- 
larly issued  in  this  cause,  and  that  said  sum- 
mons was  duly  served  upon  the  above-named 
defendant  by  publication  of  the  same  for  more 
than  four  weeks,  under  the  order  of  this  court 
more  than  eighty  days  prior  to  this  date,  in 
the  Animas  Fork  Pioneer,  and  In  the  manner 
prescribed  by  law;  and,  the  defendant  having 
failed  to  appear  and  answer  the  plalntifTs  said 
complaint  or  demur  thereto,  as  required  by 
law,  the  default  of  the  defendant  in  the  prem- 
ises was  thereupon  duly  entered  of  record." 
The  appellant  contends  that  the  clerk  of  the 
court  should  grant  the  order  of  publication 
under  section  44  of  the  (Colorado  Code,  and 
that  as  no  order  was  made  or  filed,  as  appears 
of  record,  the  publication  of  the  summons  was 
without  authority,  and  the  judgment  therefore 
invalid.  Appellant  also  contends' that  the  pub- 
lication was  commenced,  as  appears  by  the 
publisher's  affidavit,  November  7th,  while  the 
affidavit  for  publication  was  not  filed  until 
Noveml)er  9th,  as  appears  from  the  jurat 
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The  first  question  to  be  determined  is.  did 
the  county  court  of  San  Juan  county,  Colo., 
have  jurisdiction  of  the  parties?  At  the  time 
the  suit  was  commenced  and  the  decree  ob- 
tained, both  the  parties  resided  In  Colorado, 
and  were  subject  to  Its  laws.  The  judgment 
«7as  a  domestic  judgment,  rendered  by  a  court 
of  record  of  the  state  of  the  domicile  of  the 
parties.  The  judgment  is  attacked  collateral- 
ly. In  a  collateral  proceeding,  the  question  of 
the  jurisdiction  of  the  parties  can  only  be 
determined  by  an  inspection  of  the  record. 
Amy  V.  Amy,  12  Utah,  278,  42  Pac.  1121.  The 
judgment  rendered  in  this  case  in  Colorado 
upon  substituted  service  of  process,  such  as 
the  law  has  authorized,  should  be  considered  as 
standing  In  the  same  situation,  and  as  binding 
between  the  parties  In  this  and  every  other 
state,  as  a  bar  to  a  second  suit,  and  as  con- 
clusive upon  the  defendant  as  it  is  In  the  state 
where  it  was  rendered.  2  Black,  Judgm.  i§ 
926,  927.  The  county  court  of  Colorado  Is  a 
court  of  record,  and  Is  Invested  by  the  statutes 
of  that  state  with  jurisdiction  in  divorce  cases. 
Mills'  Ann.  Code,  §  1054;  Coon  v.  RIgden,  4 
Colo.  279.  This  being  so,  the  record  Is  con- 
clusive on  all  questions  of  fact  when  collater- 
aUy  attacked.    Vanfleet,  Coll.  Attack,  §  576. 

The  question  then  raised  is,  what  constitutes 
the  record  in  this  case?  By  the  provisions  of 
section  210,  p.  82,  Ov.  Code  Colo.  1877,  In 
force  when  this  judgment  was  entered,  It  Is 
provided  that.  In  case  the  complaint  Is  not 
answered  by  any  defendant,  the  summons,  with 
the  affidavit  or  proof  of  service,  and  the  com- 
plaint, with  a  memorandum  indorsed  upon  the 
complaint  that  the  default  of  the  defendant  In 
not  answering  was  entered,  and  a  copy  of  the 
Judgment,  shall  constitute  the  judgment  roll. 
We  find  no  provision  of  the  Colorado  statute 
requiring  the  order  for  publication  to  be  filed 
or  made  of  record.  This  judgment  roil  consti- 
tutes the  record.  Therefore  neither  the  affi- 
davit to  obtain  publlcatlpn,  nor  the  order  for 
publication,  If  they  both  appeared  in. the  rec- 
ord, could  be  used  to  Impeach  the  decree  In 
a  collateral  attack  upon  the  Judgment,  because 
they  are  not  a  part  of  the  record  or  judgment 
roll.  This  doctrine  was  clearly  held  by  our 
territorial  supreme  court  In  the  ease  of  Amy 
v.  Amy,  12  Utah,  278,  42  Pac.  1121,  a  case  In- 
volving the  same  questions  as  are  here  pre- 
sented, under  a  similar  statute  of  this  state, 
and  Is  supported  by  Hahn  v.  Kelly,  34  Cal. 
404;  Sharp  v.  Daugney,  33  Cal.  512;  Quivey 
v.  Porter,  37  Cal.  464.  It  will  be  seen  by  the 
recitals  in  the  decree  that  it  appeared  to  the 
court  that  the  summons  was  duly  served  by 
publication,  under  an  order  of  the  court,  In 
the  manner  provided  by  law,  and  that  the 
default  of  the  defendant  was  duly  entered  of 
record.  These  recitals  In  the  record  and  de- 
cree of  the  court  import  verity,  and  are  of 
binding  effect,  and  must  be  so  treated  for  all 
purposes  of  this  collateral  attack  upon  the 
Judgment.  Thus,  In  this  case,  It  must  be  taken 
that  the  court  acted  upon  proper  evidence,  as- 


certained and  set  forth  In  the  record  the  fact 
that  the  defendant  in  the  proceeding  was  duly 
served  by  publication  under  the  order  of  the 
court,  and  such  adjudication  Is  conclusive 
when  the  judgment  is  collaterally  attacked. 
The  affidavit  for  publication  and  the  order  of 
the  court  of  general  jurisdiction  issued  there- 
on, not  being  a  part  of  the  record  or  judg- 
ment roll,  the  court  will  not  look  into  the 
record  to  ascertain  whether  or  not  they  were 
properly  made. or  filed,  when  the  judgment  is 
collaterally  attacked,  and  nothing  appears  from 
the  record  to  dispute  the  recitals  In  the  decree 
showing  jurisdiction. 

But  it  Is  claimed  by  the  appellant  that  sec- 
tion 210,  p.  82,  Civ.  Code  Colo.  1877,  has  been 
repealed.  We  find  no  conclusive  evidence  of 
the  repeal  of  this  statute;  but,  if  we  concede 
that  it  has  been  repealed,  and  there  Is  no  stat- 
ute in  Colorado  defining  what  -the  judgment 
roll  shall  consist  of,  this  will  not  change  the 
result.  The  record  Is  silent  as  to  whether 
any  order  of  publication  was  ever  granted  by 
the  court,  except  as  is  stated  in  tlie  decree. 
The  decree  recites  the  fact  that  the  summons 
was  duly  served  by  publication,  under  an  or- 
der of  the  court,  In  the  manner  provided  by 
law,  and  that  the  default  of  the  defendant  was 
duly  entered  of  record.  This  Is  a  collateral  at- 
tack upon  the  judgment,  and  not  a  direct  at- 
tack, as  counsel  seems  to  conclude.  In  a  col- 
lateral attack,  this  question  can  only  be  deter- 
mined by  an  inspection  of  the  record.  If  the 
record  is  silent,  then  the  presumption  follows 
that  what  ought  to  have  been  done  was  not 
only  done,  but  rightfully  done.  The  presump- 
tion In  such  a  case  Is  that  the  court  acted 
with  due  authority.  But  the  record  is  not  si- 
lent. The  decree  shows  that  the  summons 
was  duly  published,  under  an  order  of  the 
court,  in  the  manner  provided  by  law.  These 
findings  and  recitals  in  the  decree  are  as  con- 
clusive upon  all  the  parties  in  a  collateral  at- 
tack as  any  other  adjudication  by  the  court. 
When  other  portions  of  the  record  are  silent, 
and  there  Is  nothing  to  dispute  such  recitals, 
the  presumption  is  that  the  court  acted  upon 
proper  evidence  before  it.  The  affidavit  for 
publication  does  not  dispute  the  recitals  In  the 
decree. 

In  the  case  of  Amy  v.  Amy.  12  Utah,  310, 
46  Pac.  1124,  it  is  said:  "After  deterfhlnlng 
that  the  court  has  jurisdiction  of  the  subject- 
matter,  the  next  inquiry  is,  did  it  have  Juris- 
diction of  the  person?  In  collateral  proceed- 
ings, this  question  can  only  be  determined  by 
an  Inspection  of  the  record.  If  it  Is  silent, 
then  the  presumption  follows  that  what  ought 
to  have  been  done  was  not  only  done,  but 
rightly  done.  In  a  collateral  attack,  the  omis- 
sion to  affirm  a  jurisdictional  fact  upon  thi- 
record  will  l)e  supplied  by  the  presumptioi. 
that  the  court  acted  with'  due  authority,  an(5 
Its  judgment  will  be  as  valid  as  though  any 
fact  necessary  to  jurisdiction  afflrmativoly  ap- 
peared. But  the  record  In  this  c.ise  is  not  s! 
lent  upon  this  Jurisdictional  question.    The  d..- 
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cree  of  the  court  recites,  among  other  things, 
'that  the  cause  came  on  regularly  for  bearing, 
and  that  It  appeared  to  the  court  that  said  de- 
fendant was  duly  served  with  process  by  pub- 
lication.' These  findings  are  as  conclusive  up- 
on all  parties  In  a  collateral  proceeding  as  any 
adjudication  of  the  court  can  be.  It  must  be 
presumed  that  they  were  supported  by  suffi- 
cient testimony  not  set  forth  in  the  record. 
'Thus,  though  the  return  of  the  summons 
against  A.  B.  certifies  a  service  of  summons 
upon  C.  D.,  and  the  judgment  states  that  A. 
B.  has  been  summoned,  the  record  is  not  nec- 
essarily contradictory.  The  error  in  the  serv- 
ice of  process  may  have  been  corrected  by 
service  of  summons  on  the  proper  person,  and, 
.«ince  statement  to  this  effect  is  made  by  the 
court,  It  will  be  presumed  that  It  acted  upon 
ample  evidence,  and  with  due  deliberation, 
1>nfore  making  such  statement;  and  the  Judg- 
ment will  be  impregnable  to  any  collateral  as- 
sault.' 1  Freem.  Judgm.  i  130.  Mr.  Freeman 
further  states  that  a  finding  or  a  recital  show- 
ing that  the  court  bad  jurisdiction  Is,  in  the 
vast  majority  of  the  states,  not  disputable, 
when  a  judgment  based  thereon  Is  drawn  In 
question  collaterally.  Accordingly  It  has  been 
held  that  the  fact  that  summons  served  by 
publication  omitted  the  name  of  one  of  the  de- 
fendants, to  whom  property  had  been  assessed, 
was  not  fatal  to  the  decree,  because,  from  the 
recital  of  due  service,  It  was  conclusively  pre- 
sumed that  the  court  had  sufficient  proof  of 
service,  though  the  Judgment  roll  failed  to 
disclose  It.  Relly  v.  Lancaster,  39  Cal.  354; 
Branson  v.  Caruthers,  49  Cal.  375.  *  *  • 
We  think  there  was  nothing  In  the  judgment 
roll  or  the  record  contradicting  the  recitals  In 
the  Judgment,  and  that  the  absence  of  the 
■order  of  the  court  for  publication  In  no  manner 
vitiated  the  decree  rendered  in  the  case;  and 
it  is  to  be  noted  here  that,  notwithstanding 
the  certificate  of  the  clerk  that  the  papers 
above  referred  to  were  the  only  ones 'filed  In 
the  case,  there  was  nothing  requiring  the  fil- 
ing of  the  order  of  publication,  and  the  cer- 
tificate Is  not  incompatible  with  the  presump- 
tion of  the  existence  of  said  order  duly  made 
by  the  court."  1  Black,  Judgm.  §  273;  2 
Black,  Judgm.  §  886;  Harris  v.  Lester,  80 
111.  307:  Nay  lor  V.  Mettler  (N.  J.  Ch.)  11  Atl. 
fW.  This  reasoning  also  applies  to,  the  alleged 
premature  publication  of  the  summons.  The 
record  shows  that  the  notice  was  published 
for  four  consecutive  weeks  after  the  filing  of 
the  affidavit  for  the  order  of  publication.  We 
find  nothing  In  this  to  dispute  the  recitals  In 
the  decree.  On  this  subject,  reference  may 
be  had  to  the  case  of  Calvert  v.  Calvert  (Colo. 
Sup.)  24  Pae.  1043. 

Many  other  questions  were  raised  and  dis- 
cussed by  counsel  bearing  upon  the  case,  but, 
inasmuch  as  we  find  that  the  decree  of  divorce 
granted  In  Colorado  was  valid,  it  is  unneces- 
sary to  refer  to  them  or  discuss  them. 

The  Judgment  of  the  district  court  Is  af- 
firmed, with  ccsts. 


09  Utah,  231) 
In  re  McKEE. 
(Supreme  Court  of  Utah.      April  7,  1899.) 

CONSTlTnTIONAL  La.W — JCRT  TbIAI. — DUE  PbOOBSS 

OF  Law — ^Number  of  Jukobs. 

1.  The  prohibitory  provision  of  the  sixth 
amendment  to  the  constitution  of  the  United 
States  applies  excluaively  to  the  United  States, 
and  not  to  the  respective  states. 

2.  The  fourteenth  amendment  to  the  consti- 
tution of  the  United  States  does  not  limit  the 
power  of  state  governments  in  the  prosecution 
of  criminals  to  any  particular  mode  of  pro- 
cedure in  the  selection  of  its  jurors  or  man- 
ner of  conducting  its  trials,  but  docs  require 
that  such  trials  shall  be  conducted  in  due 
course,  according  to  the  prescribed  forms  and 
judicial  procedure  of  the  state  for  the  protec- 
tion of  the  individual  rights  and  libertins  of  its 
citizens. 

3.  Section  10,  art.  1,  of  the  constitution  of 
Utah,  is  not  in  conflict  with  the  federal  consti- 
tution or  the  amendments  thereto,  and  a  con- 
viction under  section  1295.  Rev.  St.  1898,  is 
legal  and  in  due  process  of  law,  and  not  in  vio- 
lation of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States. 

4.  Under  section  10.  art.  1,  Const.,  and  sec- 
tion 1295,  Rev.  St.  1898,  a  jury,  for  the  trial  of 
one  accused  of  grand  larceny  committed  since 
the  state  was  admitted  into  the  Union,  may 
lawfully  consist  of  eight  jurors. 

(Syllabus  by  the  Court.) 

Application  of  James  McKee  for  writ  of  ha- 
beas corpus.    Denied. 

J.  W.  N.  Whltecotton,  for  petitioner.  A.  C. 
Bishop,  Atty.  Gen.,  and  W.  A.  Lee,  Dep.  Atty. 
Gen.,  for  the  State. 

MINER,  J.  An  information  was  filed  against 
the  petitioner  In  the  district  court  of  Uintah 
county,  Utah,  on  the  lOtta  day  of  August, 
1807,  charging  him  with  the  crime  of  grand 
larceny,  alleged  to  have  been  committed  in 
Uintah  county,  on  the  19th  day  of  July, 
1897.  To  this  Information  the  accused  enter- 
ed a  plea  of  not  guilty.  He  was  thereafter 
duly  tried  In  the  district  court  upon  the  charge 
contained  In  the  Information,  under  the  con- 
stitution and  laws  of  the  state  of  Utah,  by 
eight  Jurors,  duly  Impaneled  and  sworn,  and 
found  guilty  of  the  crime  charged  against  him. 
On  the  24th  day  of  August,  1897,  under  the 
provisions  of  the  statute  authorizing  It,  the 
petitioner  was  sentenced  to  imprisonment  In 
the  state  prison  for  a  period  of  six  years.  It 
does  not  appear  from  the  record  that  any  ob- 
jection was  raised  upon  the  trial  that  the  req- 
uisite number  of  Jurors  were  not  called  or 
sworn  In  the  case.  This  writ  of  habeas  cor- 
pus was  sued  out  to  secure  his  release  from 
said  Imprisonment  In  the  state  prison. 

The  petitioner  contends  that  he  was  tried 
and  convicted  without  due  process  of  law;  that 
only  eight  persons  constituted  the  Jury  before 
whom  he  was  tried  and  convicted;  and  that 
such  conviction  is  in  contravention  of  section 
1,  art.  14.  of  the  amendments  to  the  constltn- 
tlon  of  tlie  United  States,  which  provide; 
"All  persons  born  or  naturalized  In  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the 
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^tate  wherein  they  reside.  No  state  shall 
malce  or  enforce  any  law  which  shall  abridge 
the  privileges  or  imtnunltles  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law;  nor  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws;"  and  of  article  6,  of  the  amendments 
to  the  constitution  of  the  United  States,  which 
provides,  among  other  things,  that,  "in  all 
criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an 
impartial  Jury  of  the  state  and  district  where- 
in the  crhne  shall  have  been  committed";  and 
also  that  a  conviction  under  section  10,  art  1, 
of  the  constitution  of  the  state  of  Utah,  which 
provides  that  "in  capital  cases  the  right  of 
trial  by  Jury  shall  remain  inviolate.  In  courts 
of  general  Jurisdiction,  except  in  capital  cases, 
a  Jury  shall  consist  of  eight  Jurors.  In  courts 
of  inferior  Jurisdiction  a  Jury  shall  consist 
of  four  Jurors.  In  criminal  cases  the  ver- 
dict shall  be  unanimous.  -In  civil  cases  three- 
fourths  of  the  Jurors  may  find  a  verdict.  A 
Jury  In  dvil  cases  shall  be  waived  unless  de- 
manded,"—is  not  a  conviction  by  due  process 
of  law,  which  is  secured  by  the -constitution 
of  the  United  States,  and  that,  under  such 
federal  constitntion,  a  state  Is  forbidden  to 
dispense  with  a  less  number  than  12  Jurora 
In  the  trial  of  persona  charged  with  a  felony, 
and  that  the  provision  of  tba  constitution  of 
tlie  state  of  Utah  is  therefore  in  conflict  with 
the  federal  constitution  in  this  respect 

Section  1295,  Rev.  St.  1808,  enacted  since 
the  adoption  of  the  constitution,  provides  that: 
"A  trial  Jury  in  capital  cases  shall  consist  of 
twelve  Jurors.  A  trial  Jury  in  other  criminal 
cases  and  in  civil  cases  in  the  district  courts 
shall  consist  of  eight  Jurors:  provided,  that  In 
civil  cases  and  cases  of  misdemeanor,  the  Jury 
may  consist  of  any  number  less  than  eight 
upon  which  the  parties  may  agree  in  open 
court  A  trial  Jury  in  a  Justice's  court  hoth 
in  civil  and  criminal  cases,  shall  consist  of  four 
persons,  or  of  any  number  less  than  four  upon 
which  the  parties  may  agree  in  open  court" 

Under  section  4361,  Id.,  grand  larceny  la 
punishable  by  imprisonment  in  the  state  pris- 
on for  a  term  of  not  less  than  one  year  nor 
more  than  ten  years.  The  question  for  deter- 
mination is  whether  section  10,  art.  1,  of  the 
state  constitution,  which  provides  that  "In 
courts  of  general  jurisdiction,  except  in  capi- 
tal cases,  the  Jury  shall  consist  of  eight  Ju- 
rors," is  repugnant  to,  and  In  violation  of,  the 
provisions  of  the  fourteenth  amendment  to 
the  federal  constitution,  which  provides:  "Nor 
shall  any  state  deprive  any  person  of  life,  lib- 
«*rty,  or  property  without  due  process  of  law." 
in  other  words,  can  a  state,  in  its  constitution, 
provide  for  a  trial  of  persons  charged  with  a 
criminal  offense,  less  than  capital,  by  a  Jury 
composed  of  less  than  12  Jurors,  and  will 
such  trial  and  conviction  be  by  due  process  of 
law,  within  the  meaning  of  the  fourteenth 
amendment?  With  reference  to  the  sLnlIU 
amendment  upon  which  petitioner  In  part  re- 


lies, it  is  now  rendered  dear,  from  the  deci- 
sions upon  that  provision  in  the  constitution, 
that  Its  prohibitory  provision  applies  exclusive- 
ly to  the  United  States,  and  not  to  the  respec- 
tive states.  This  necessarily  results  from  the 
rule  that  instruments  of  that  character  are  to 
be  construed  with  reference  to  the  subject- 
matter;  and,  as  the  subject-matter  of  the  con- 
stitution was  established  and  regulated  by  the 
federal  government  nothing  contained  in  it 
was  entitled  to  operate  upon  the  state  govern- 
ments, unless  the  Intention  ia  expressly  de- 
clared, or  appears  by  plain  Implication.  In 
IVltcheU  v.  Com.,  7  Wall.  321,  the  court  held 
that  the  fifth  and  sixth  amendments  to  the 
constitution  of  the  United  States,  relating  to 
criminal  prosecutions,  "were  not  designed  as 
limits  on  state  goremmenta,  in  reference  to 
their  citizens,  but  exdusively  as  restrictions 
upon  the  federal  power."  A  similar  holding 
was  made  in  Baron  v.  City  of  Baltfanore,  7 
Pet  243;  Fox  v.  Ohio,  6  How.  434;  In  re 
Kemmler,  136  U.  S.  448,  10  Sup.  Ct  930. 

Before  discussing  the  question  with  refer- 
ence to  the  fourteenth  amendment  it  may  be 
advisable  to  refer  to  decisions  of  the  highest 
courts  in  the  land  that  bear  upon  that  ques- 
tion. 

In  MiSBonri  t.  Lewis,  101  U.  S.  22,  Mr.  Jus- 
tice Bradley,  in  discussing  the  political  equal- 
ity clause  in  the  fourteenth  amendment  said : 
"The  fourteenth  amendment  does  not  profess 
to  secure  to  all  persons  in  the  United  States 
the  benefit  of  the  same  laws  and  the  same 
remedies.  Great  diversities  in  these  respects 
may  exist  in  two  states  separated  only  by  an 
imaginary  line.  On  one  side  of  this  line  there 
may  be  a  right  of  trial  by  Jury,  and  on  the 
other  side  no  such  right  Each  state  pre- 
scribes its  own  modes  of  Judidal  proceeding. 
If  diversities  of  laws  and  Judicial  proceedings 
may  exist  In  the  several  states  without  vio- 
lating the  equality  clause  in  the  fourteenth 
amendment  there  is  no  solid  reason  why 
there  may  not  be  such  diversities  In  different 
parts  of  the  same  state.  *  *  *  If  a  Mexi- 
can state  should  be  acquired  by  treaty  and 
added  to  an  adjoining  state,  or  part  of  a  state, 
in  the  United  States,  and  the  two  should  be 
erected  Into  a  new  state,  it  cannot  be  doubted 
that  such  new  state  might  allow  the  Mexican 
laws  and  Judicature  to  continue  unchanged 
in  the  one  portion,  and  the  common  law  and 
its  corresponding  Judicature  in  the  other  por- 
tion. Such  an  arrangement  would  not  be 
prohibited  by  any  fair  construction  of  the 
fourteenth  amendment  It  would  not  be 
based  on  any  respect  of  persona  or  classes, 
but  on  municipal  considerations  alone,  and  a 
regard  to  the  welfare  of  all  classes  within  the 
particular  territory  or  Jurisdiction." 

In  Wilson  V.  North  Carolina,  169  U.  S.  58(5, 
18  Sup.  Ct  435,  where  the  governor  of  the 
state  of  North  Carolina  suspended  a  railroad 
commissioner  appointed  under  the  laws  of  the 
state,  the  question  arose  as  to  whether  the 
state,  through  the  actiou  of  its  governor  and 
Judiciary,  bad  deprived  the  officer  of  his  prop- 
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erty  without  due  process  of  lav,  or  denied  to 
him  the  equal  protection  of  the  laws.  Mr. 
Justice  Peckham,  in  deUvering  the  opinion  of 
the  court,  said:  "The  procedure  provided  by 
a  valid  state  law  for  the  porpoee  of  changing 
the  incumbent  of  a  state  office  will  not,  in 
general,  involve  any  question  for  review  Xtj 
this  court  A  law  of  that  kind  does  but  pro- 
vide for  the  carrying  out  and  enforcement. of 
the  policy  of  a  state  with  reference  to  its  po- 
litical and  internal  administration,  and  a  de- 
cision of  the  state  court  in  regard  to  its  con- 
struction and  validity  will  generally  be  con- 
clusive here.  The  facts  would  have  to  be 
most  rare  and  exceptional  which  would  give 
rise,  in  a  case  of  this  nature,  to  a  federal 
question.  Upon  this  subject  it  was  said,  in 
the  case  of  Alien  v.  Georgia,  166  U.  S.  138, 
140,  17  Sup.  Ct  526,  526,  as  follows:  'To  Jus- 
tify any  interference  upon  our  part,  it  is  nec- 
essary to  show  that  the  course  pursued  has 
deprived,  or  will  deprive,  the  plaintllF  in  er- 
ror of  his  life,  liberty,  or  property  without 
due  process  of  law.'  Without  attempting  to 
deSne  exactly  in  what  due  process  of  law 
consists,  It  is  sufficient  to  say  that,  if  the  su- 
preme court  of  a-  state  had  acted  in  con- 
sonance with  the  constitutional  laws  of  a 
state  and  its  own  procedure,  it  could  only  be 
In  very  exceptional  circumstances  that  this 
court  would  feet  justified  in  saying  that  there 
had  been  a  failure  of  due  legal  process." 

In  Oamett  v.  Jennings  (Ky.)  44  S.  W.  S82, 
the  court  held:  "It  Is  further  objected  by 
appellants  that  the  whole  law  of  distress  is 
contrary  to,  and  in  conflict  with,  both  the 
federal  and  state  constitutions,  as  depriving 
the  tenant  of  his  property  without  due  pro- 
cess of  law.  But  the  words,  'due  process  of 
law,'  do  not  necessarily  imply  a  trial  by 
Jury,  as  seems  to  be  contended  on  belialf  of 
the  appellants.  'The  better  and  larger  defini- 
tion of  "due  process  of  law"  is  that  It  medns 
law  In  its  regular  course  of  administration 
through  courts  of  justice.'  2  Kent,  Comm. 
13.  The  words  were  intended  to  have  the 
same  meaning  as  the  words  'by  the  law  of 
the  land'  in  Magna  Charta.  Murray's  Les- 
see V.  Improvement  Co.,  18  How.  276." 

In  the  case  of  Rowan  v.  State,  30  Wis.  129, 
the  court,  in  speaking  of  the  fourteenth 
amendment,  said:  "But  its  design  was  not 
to  confine  the  states  to  a  particular  mode  of 
procedure  in  Judicial  proceedings,  and  prohib- 
it them  from  prosecuting  for  felonies  by  in- 
formation instead  of  by  indictment,  if  they 
chose  to  abolish  the  grand  jury  system.  And 
the  words,  'due  process  of  law,'  In  the  amend- 
ment, do  not  mean  and  have  not  the  effect  to 
limit  the  powers  of  state  governments  to 
prosecutions  for  crimes  by  indictment;  but 
these  words  do  mean  law  In  Its  regular  course 
of  administration,  according  to  prescribed 
forms,  and  In  accordance  with  the  general 
rules  for  the  protection  of  Individual  rights. 
Administration  and  remedial  proceedings 
must  change,  from  time  to  time,  with  the  ad- 
vancement of  legal  science  and  the  progress 


of  society;  and,  if  the  people  of  tbe  state 
find  it  wise  and  expedient  to  abolish  the  giand 
Jury  and  prosecute  ail  crimes  by  Informa- 
tion, there  Is  nothing  in  our  state  constitu- 
tion and  nothing  In  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  which 
prevents  them  from  doing  so." 

In  2  Hare,  Oonst  Law,  p.  859,  it  is  said: 
"The  right  of  trial  by  jury  depends  upon  the 
provisions  by  which  it  is  specifically  secured, 
rather  than  on  the  phrase,  'due  process  of 
law,'  embodied  in  the  fifth  and  fourteenth 
amendments;  and,  as  this  is  the  only  clause 
in  the  national  constitution  bearing  on  the 
subject  which  is  applicable  to  the  states,  they 
are  free  to  adopt  any  mode  of  procedure  which 
is  consonant  with  the  principles  of  jurispru- 
dence and  calculated  to  promote  the  ends  of 
distributive  justice.  The  federal  guaranty  is 
confined  to  the  national  courts,  and  does  not 
preclude  the  states  from  authorizing  their 
tribunals  to  decide  dvn,  or  even  criminal.  Is- 
sues without  submitting  them  to  a  jury." 

And  as  said  in  Pearson  v.  YewdaO,  95  U.  S. 
294:  "When  ample  provision  is  made  for  an 
inquiry  as  to  damages  before  a  .competent 
court,  and  tor  a  review  of  the  proceedings  of 
the  court  of  original  jurisdiction  upon  appeal 
to  the  highest  court  of  the  state,  this  Is  'due 
process  of  law,'  within  the  meaning  of  that 
term  as  used  In  the  federal  constitution." 

Again,  in  Kennard  v.  Louisiana,  92  U.  8. 
480,  it  is  held:  "It  is  not  possible  to  hold 
that  a  party  has,  without  due  process  of  law, 
been  deprived  of  his  property,  when,  as  re- 
gards the  issues  affecting  It,  be  has,  by  the 
laws  of  the  state,  had  a  fair  trial  In  a  court 
of  Justice,  according  to  the  modes  of  proceed- 
ing applicable  to  such  a  case." 

In  Walker  v.  Sanvlnet,  82  U.  S.  90,  it  is 
said:  "The  states,  so  far  as  this  amendment  is 
concerned,  are  left  to  regulate  trials  in  their 
own  courts  In  their  own  way.  A  trial  by 
jury  in  suits  at  common  law  pending  in  the 
state  courts  Is  not  therefore,  a  privilege  or 
immunity  of  national  citizenship,  which  the 
states  are  forbidden  by  the  fourteenth  amend- 
ment to  abridge.  A  state  cannot  deprive  a 
person  of  his  property  without  due  process  of 
law,  but  this  does  not  necessarily  imply  that 
all  trials  in  the  state  courts  affecting  the 
property  of  persons  must  be  by  Jury.  This 
requirement  of  the  constitution  is  met  if  the 
trial  Is  had  according  to  the  settled  course  of 
judicial  proceedings.  Due  process  of  law  is 
process  due  according  to  the  law  of  the  land. 
This  process  in  the  states  is  regulated  by  the 
law  of  the  state."  2  Hare,  Const  Law,  pp. 
761,  752. 

In  Hurtado  v.  CaUfomla,  110  U.  S.  616.  4 
Sup.  Ct  lU,  292,  it  Is  said:  "The  constitu- 
tion of  the  United  States  was  ordahied.  It  is 
true,  by  descendants  of  Englishmen,  who  in- 
herited the  traditions  of  English  law  and  his- 
tory; but  It  was  made  for  an  undefined  and 
expanding  future,  and  for  a  people  gathered 
and  to  be  gathered  from  many  nations  and  of 
many   tongues.     •     •     •     In   this   country 
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written  constitutions  were  deemed  essential 
to  protect  the  rights  and  liberties  of  the  peo- 
ple against  the  encroachments  of  power  dele- 
gated to  their  governments,  and  the  provisions 
of  Magna  Charta  were  incorporated  into  bills 
of  rights.  They  were  limitations  upon  all  the 
powers  of  government,  legislative  as  well  as 
executive  and  Judicial.  •  •  •  Applied  in 
England  only  as  guards  against  executive 
usurpation  and  tyranny,  here  they  have  be- 
come bulwarlcs  also  against  arbitrary  legisla- 
tion; but  in  that  application,  as  it  would  be 
Incongruous  to  measure  and  restrict  them  by 
the  ancient  customary  English  law,  they  must 
be  held  to  guaranty,  not  particular  forms  of 
procedure,  but  the  very  substance  of  indi- 
vidual rights  to  life,  liberty,  and  property. 
•  •  •  The  natural  and  obvious  Inference 
is  that,  in  the  sense  of  the  constitution,  'due  ' 
process  of  law'  was  not  meant  or  intended  ' 
to  include,  ex  vi  termini,  the  institution  and  I 
procedure  of  a  g^and  Jury  in  any  case.  The 
conclusion  Is  equally  IrresisUble  that,  when 
the  same  phrase  was  employed  in  the  four- 
teenth amendment  to  restrain  the  action  of 
the  states,  .it  was  used  in  the  same  sense  and 
with  no  greater  extent;  and  that  If,  in  the 
adoption  of  that  amendment,  it  had  been  part  j 
of  its  purpose  to  perpetuate  the  institution  of 
the  grand  Jury  in  all  the  states,  it  would  have 
embodied,  as  did  the  fifth  amendment,  ex- 
press declarations  to  that  effect  Due  pro- 
cess of  law  in  the  latter  refers  to  that  law  of 
the  land  which  derives  its  authority  from  the 
legislative  powers  conferred  upon  congress  by 
the  constitution  of  the  United  States,  exer- 
cised within  the  limits  therein  prescribed,  and 
interpreted  according  to  the  principles  of  the 
common  law.  In  the  fourteenth  amendment, 
by  parity  of  reason,  it  refers  to  that  law  of 
tlie  land  in  each  state  which  derives  its  au- 
thority from  the  inherent  and  reserved  pow- 
ers of  the  state,  exerted  within  the  limits  of 
those  fundamental  principles  of  liberty  and 
Justice  which  He  at  the  base  of  all  our  civil 
and  political  Institutions,  and  the  greatest  se- 
curity for  which  resides  in  the  right  of  the 
people  to  malce  their  own  laws,  and  alter  them 
at  their  pleasure."  Murray's  Lessee  v.  Im- 
provement Co.,  18  How.  272;  Barbier  v.  Con- 
noUy,  118  U.  S.  27,  31,  5  Sup.  Ct.  357;  In  re 
Kemmler,  136  U.  S.  448,  10  Sup.  Ct.  930;  Ex 
parte  Converse,  137  U.  S.  624,  11  Sup.  Ct. 
191;  Kalllnger  v.  Davis,  146  U.  S.  314,  13 
Sup.  Ct.  105;  Hodgson  v.  Vermont,  168  U.  S. 
263.  18  Sup.  Ct.  80. 

Following  these  decisions,  and  ui)on  such 
interpretation  of  the  federal  constitution,  sev- 
eral of  the  states  have  adopted  constitutions 
with  reference  thereto.  In  the  states  of  Mich- 
igan, Colorado,  Florida,  and  Louisiana,  the 
constitution  authorizes  the  legislature,  in  civil 
cases,  to  provide  for  a  trial  by  Jury  of  less 
than  12  men.  In  New  Hampshire  and  Massa- 
ch.us-'tts,  laws  may  be  made  for  the  govern- 
ment of  the  army  and  navy,  without  provid- 
ing for  a  trial'  by  Jury.  In  California,  the 
"institution   provides   that  a   Jury   may   be 


waived  by  both  parties  In  all  criminal  cases 
not  amounting  to  a  felony.  In  New  Mexico, 
the  accused  may  in  all  cases  waive  a '  Jury 
trial.  In  Delaware  and  North  Carolina,  the 
legislature  may  provide  in  criminal  cases,  not 
infamous,  other  means  of  trial.  In  Iowa  and 
South  Carolina,  it  is  provided  that  all  of- 
fenses, less  than  a  felony,  in  which  the  penalty 
does  not  exceed  ?100,  or  30  days'  imprison- 
ment, shall  be  tried  summarily  before  a  Jus- 
tice of  the  peace.    Stim.  Am.  St  Law. 

The  fourteenth  amendment  is  a  distinct  re- 
striction on  the  states  and  their  courts,  and 
the  fifth  and  fourteenth  amendments  have  re- 
ciprocal prohibitions,  and,  so  far  as  concerns 
this  case,  are  in  the  same  words.  But  in  an- 
other provision  the  constitution  prescribes  a 
common-law  Jury  in  federal  courts.  No  sucli 
provision  exists  in  regard  to  state  courts. 
The  fourteenth  amendment  is  comparatively 
recent,  and  Its  history,  and  the  evils  existing 
or  anticipated,  which  it  was  intended  to  rem- 
edy or  prevent,  are  well  linown.  It  was  in- 
tended, at  least  incidentally,  to  more  definite- 
ly define  the  relation  of  the  several  states  to 
the  general  government,  and  especially  to  de- 
fine the  rights  of  citizens  of  the  United  States 
within  the  several  states,  and  the  right  of  ail 
persons  in  each  state  to  equal  protection  un- 
der its  laws.  Section  1,  therefore,  declares 
that  citizens  of  the  United  States  are  citizens 
of  the  state  in  which  they  reside,  and  that  no 
state  shall  by  law  abridge  their  privileges  and 
Immunities  as  citizens,  or  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  or  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws. 
The  whole  section  clearly  shows  that  equal 
rights,  immunities,  and  protection  in  each 
state,  in  accordance  with  its  laws,  are  declar- 
ed and  enjoined.  It  does  not  purport  to  legis- 
late for  the  state,  or  define  what  its  laws  shall 
be,  or  how  its  courts  shall  be  composed,  or 
what  their  process  or  proceedings  shall  be. 
These  the  state  cannot  Justly  yield  without 
destroying  Its  autonomy.  The  existence  of 
the  several  states,  with  constitutions  and 
laws,  and  courts  to  administer  the  laws,  is 
assured;  but  equal  rights  of  citizenship,  and 
equal  personal  rights  of  all  persons  affected 
by  the  administration  of  the  laws,  are  the 
only  things  commanded. 

There  are  many  cases,  as  we  have  seen. 
In  which  tliere  are  comments  on  the  words, 
"due  process  of  law";  but  no  case  has  been 
referred  to  in  which  they  have  been  held  to 
mean  more  than  the  process  which  is  due 
tMke  to  all  persons  in  the  administration  of 
the  law  to  which  they  are  subject  They  for- 
bid the  arbitrary  pimishment  of  any  man  on 
account  of  race,  color,  religious  or  political 
opinions,  or  on  suspicion,  or  without  trial  in 
the  due  course  prescribed  by  the  laws  for  all 
persons  accused.  In  Oarnett  v.  Jennings, 
supra,  the  words,  "due  process  of  law,"  are  de- 
fined to  mean,  "law  In  the  regular  course  of 
administration  through  the  courts,"  and  it  13 
said  they  have  the  aame  meaning  as  the 
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words,  "by  law  of  the  land,"  In  Magna 
Charta.  This  seems  to  be  a  good  definition, 
and  If  the  language  of  the  amendment  be 
changed  to  read,  "due  process  of  the  law  of 
the  land,"  it  does  not  change  Its  meaning. 
The  law  of  the  land  necessarily  means  the 
law  of  the  state  where  the  oCFense  Is  com- 
mitted and  where  the  trial  takes  place.  The 
prohibition  of  this  amendment  is  directed  to 
the  constitution,  and  cannot  mean  the  state 
must  observe  the  diie  process  of  the  law  of 
some  other  Jurisdiction  over  which  it  has  no 
control.  Neither  can  it  refer  to  due  process 
of  law  under  the  law  of  the  United  States, 
for  the  United  States  has  only  stated  oCTenses 
limited  to  the  subjects  over  which  It  has  Juris- 
diction. The  constitution  of  the  United  States 
cannot,  as  to  the  states,  be  held  to  be  the 
sole  unbending  rule  as  to  the  method  of  pro- 
cedure, when  dealing  with  the  life,  liberty, 
and  proi>erty  of  individuals  in  the  several 
states.  Such  a  rule  would  deprive  the  states 
of  their  right  to  regulate  its  procedure,  laws, 
and  rules  of  practice  in  their  own  courts,  so 
as  to  protect  life,  liberty,  and  property  by 
such  due  process  of  law  as  should  be  enacted 
with  reference  to  the  constitution  of  the  United 
States  which  was  "framed  for  an  undefined 
and  exijandlng  future,  and  for  people  gather- 
ed, and  to  be  gathered,  from  many  nations 
and  many  tongues."  The  great  purpose 
doubtless  was  not  to  contract  the  power  to 
furnish  modes  of  procedure  in  courts  of  jus- 
tice, but  to  secure  the  right  of  trial  by  Jury  in 
a  legal  proceeding,  enforced  by  public  author- 
ity, although  only  designed  by  the  lawmaking 
power  of  a  state  in  furtherance  of  the  general 
public  good,  and  to  protect  life,  liberty,  and 
property  by  due  process  of  law.  It  is  quite 
clear  that  this  amendment  only  requires  that 
«ach  state  shall  observe  the  due  process  pro-' 
vided  by  its  own  laws  in  all  cases  and  in 
respect  to  all  persons.  In  Wilson  v.  North 
Carolina.  169  U.  S.  593,  18  Sup.  Ct.  435,  above 
referred  to,  it  is  held,  in  substance,  that  a 
federal  question  does  not  arise  under  the 
fourteenth  amendment,  when  the  proceedings 
in  a  state  court  have  been  under  a  valid  law, 
regularly,  and  In  accordance  with  its  laws. 
It  is  there  said  that.  In  such  a  case,  It  would 
rarely  happen  that  a  federal  question  would 
arise. 

The  cases  heretofore  referred  to,  both  civil 
and  criminal  In  their  nature,  tend  to  show 
that  the  words,  "due  process  of  law,"  only 
require  proceedings  In  accordance  with  the 
laws  of  die  state,  and  do  not  prohibit  a  court, 
organized  In  accordance  with  the  constitution 
and  laws  of  the  state,  though  not  in  accord- 
ance with  the  common  law,  or  the  law  under 
which  the  federal  courts  are  organized,  from 
trying  one  accused  of  a  felony,  or  hearing  any 
matter  within  their  Jurisdiction.  No  cases 
have  been  cited  holding  a  contrary  doctrine. 

Only  the  fifth  and  fourteenth  amendments 
contain  the  words,  "due  process  of  law."  This 
is  tha  only  clause  found  in  the  constitution  ap- 
plicable to  the  states.    In  it  the  states  are  left 


free  to  adopt  any  mode  of  procedure  which  is 
consistent  with  the  principles  of  Jurisprudence 
calculated  to  promote  the  ends  .of  Justice. 
The  constitution  of  the  United  States  "was 
framed  for  an  indefinite  and  expanding  future, 
and  for  people  gathered,  and  to  be  gathered, 
from  many  nations  and  many  tongues,"  and 
the  term,  "due  process  of  law,"  should  he 
"held  to  guaranty  no  particular  form  of  pro- 
cedure, but  the  very  substance  of  Individual 
right  to  life,  liberty,  and  property."  The 
phrase  should  receive  a  comprehensive  Inter- 
pretation, and  no  procedure  be  treated  as 
without  Its  meaning,  or  unconstitutional, 
which  duly  provides  for  the  trial  of  criminal 
cases  before  a  court  of  competent  Jurisdiction, 
for  bringing  the  party  into  court  and  notifying 
him  of  the  charge  he  is  required  to  meet,  for 
giving  him  an  opportunity  to  be  heard  in  his 
defense,  for  trial  and  the  Judgement  of  the 
court,  and  for  appeal  to  the  highest  tribunal 
in  the  state  for  Judgment.  "Administrations 
and  remedial  proceedings  in  courts  of  Justice 
must  change  from  time  to  time  with  the  ad- 
vancement of  legal  science  and  the  progress 
of  society,'  ♦  *  •  and,  if  the  people  of  a 
state  find  it  wise  and  necessary  to  change  the 
procedure  of  their  courts,  there  is  nothing  in 
the  amendment  to  prevent  their  doing  so." 

The  fourteenth  amendment  was  not  design- 
ed to  confine  the  states  to  particular  modes  of 
procedure  in  Judicial  proceedings.  It  does  not 
mean  nor  has  it  the  effect  to  limit  the  power 
of  state  governments  in  the  prosecution  of 
criminals  to  any  particular  mode  of  procedure 
In  the  selection  of  its  Jurors  or  manner  of  con- 
ducting Its  trials,  but  did  require  that  such 
trials  shall  be  conducted  in  the  due  course  of 
the  administration  of  Justice,  according  to  the 
prescribed  forms  and  Judicial  procedure  of  the 
state  for  the  protection  of  the  individual  rights 
and  liberties  of  Its  citizens.  That  which  the 
common  law  tolerated  might  be  regarded  as 
due  process  of  law,  but  methods  and  proce- 
dure which  were  unknown  to  the  common  law 
cannot  be  discarded  If  they  are  consistent 
with  the  cardinal  principles  and  groundwork 
which  are  necessary  to  the  administration  of 
Justice  in  the  several  states.  As  said  in 
Hurtado  v.  California,  supra:  "It  follows 
that  any  legal  proceeding  enforced  by  public 
authority,  whether  sanctioned  by  age  and  cus- 
tom, or  newly  devised  in  the  discretion  of  the 
legislative  power.  In  furtherance  of  the  gen- 
eral public  good,  which  requires  and  pre- 
serves these  principles  of  liberty  and  Justice, 
must  be  held  to  be  due  process  of  law."  We 
therefore  hold  that  the  proceedings  by  which 
the  petitioner  was  tried  and  convicted  were 
legal  proceedings,  under  a  valid  law  of  the 
state,  enforced  by  public  authority;  and  al- 
though not  sanctioned  by  long  custom  or  age, 
but  newly  devised,  In  the  discretion  of  the 
lawmaking  power  of  the  state.  In  furtherance 
of  the  general  public  good,  yet  such  proce- 
dure-has due  regard  to  the  rights,  and  pre- 
serves the  principles,  of  liberty  and  Justice,  In 
conformity  with  the  provisions  of  the  four- 
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teentfa  amendment  to  the  eonstltutlbn  of  tba 

United  States,  and  therefore  the  conviction 
Is  held  leg{il  and  by  due  process  of  law.  The 
writ  of  habeas  corpus  la  denied. 

BABTCH,  C.  J.,  and  BASKIN,  J.,  concur. 


(U  Utah,  246) 

BACON  T.  PARK  et  aL 

(Supreme  Court  of  Utah.     April  6,  1899.) 
Rixji   BT  Tbusteb  —  Validity  —  Rights  of  Pcb- 

CHASBB — ^Lbasb — Covenant  roR  Taxis — Dems- 

OUKNOT  —  FORFBirnRB  AND  Rb-BNTBT  —  NOTICB 
NBCBSSABT — FORFBITURB  OF  LBASB. 

1.  When  a  party  holds  a  note,  and  a  lease 
assigned  as  security  for  the  note,  as  trustee, 
and,  after  default,  sells  and  transfers  the  note 
and  assigns  the  lease  to  his  brother,  plaintiff 
herein,  but  the  evidence  shows  that  toe  sale 
and  transfer  were  Jpr  the  benefit  of  the  trustee, 
the  entire  transaction  is  void,  and  the  transfer 
and  assignment  confer  no  rights  upon  plain- 
tiff. 

2.  Where  the  due  payment  of  taxes  Is  one  of 
the  covenants  of  a  lease,  and  the  taxes  are  al- 
lowed to  become  delinquent  by  the  lessee  or 
his  assigns,  no  demand  for  their  payment  by 
the  lessor  is  necessary,  before  declaring  a  for- 
feiture. 

3.  Equity  will  not  relieve  against  the  forfei- 
ture of  a  lease  for  breach  of  a  covenant,  when 
the  breach  has  been  culpable,  long  persisted  in, 
and  detrimental. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;  Ogden  Hlles,  Judge. 

Action  by  Harvey  M.  Bacon  against  Ham- 
ilton Q.  Park  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

a  F.  &  F.  C.  Loofbourow  and  Williams, 
Van  Cott  &  Sutherland,  for  appellant.  Moyle, 
Zane  &  Costlgan,  for  respondents. 

BASKIN,  J.  This  is  an  action  to  set  aside 
tlie  forfeiture  of  a  lease,  and  seeking  certain 
Incidental  relief.  The  controlling  facts  in  this 
case  are  as  follows:  The  said  Hamilton  O. 
Park  being  the  owner  of  certain  real  estate  in 
Salt  Lake  City,  on  which  the  Manitou  Hotel 
is  now  standing,  be  and  his  wife,  Agnes  S. 
Park,  on  the  lat  day  of  April,  1892,  leased  the 
same  to  the  defendants  Simondi,  Thompson, 
and  IngersoU  for  the  period  of  24  years. 
Among  other  provisions  of  the  lease,  it  was 
stipulated  that  the  lessees  should  pay  as 
ground  rent,  montlily  in  advance,  |187.50, 
keep  the  buildings  to  be  erected  thereon  by 
said  lessees  insured,  pay  all  taxes,  rates,  and 
assessments  of  any  and  all  description  on  the 
property,  and  that  the  same,  with  the  im- 
provements thereon,  should  at  the  expiration 
of  the  lease  be  turned  over  to  the  lessor.  It 
was  further  covenanted  that  if  the  rent,  or 
any  part  thereof,  should  not  be  paid  when 
due,  and  remain  unpaid  for  20  days  thereafter, 
or  if  default  should  be  made  in  any  of  the 
covenants  of  the  lease,  to  be  kept  by  the 
lessees,  or  their  executors,  administrators,  or 
assigns,  it  should  be  lawful  for  the  lessors  to 
enter  upon  said  premises,  or  any  part  there- 
of, either  witti  or  without  legal  proceedings, 


and  without  giving  notice  to  quit,  and  a^ain 
to  possess  and  enjoy  said  premises.  On  the 
1st  day  of  July,  1893,  said  lessees  assigned 
said  lease  to  James  H.  Bacon,  as  trustee  of 
the  American  National  Bank,  to  secure  the 
payment  of  a  certain  promissory  note  execut- 
ed and  delivered  to  said  bank.  There  was  a 
stipulation  attached,  to  said  note  authorizing 
the  legal  bolder  or  owner  thereof,  "on  its  ma- 
turity, or  at  any  time  thereafter,  or  before,  in 
the  event  of  said  security  depreciating  in 
value,  to  sell,  transfer,  or  assign  the  same,  at 
public  or  private  sale,  at  the  discretion  of 
said-  bank,  or  its  president  or  cashier,  with- 
out advertising  the  same  or  giving  any  no- 
tice." Default  having  been  made  in  the  pay- 
ment of  said  note,  at  the  request  of  the  cash- 
ier of  said  bank,  the  said  James  H.  Bacon, 
as  trustee,  on  the  22d  day  of  July,  1895,  a»- 
signed  said  lease  to  his  brother,  Harvey  M. 
Bacon.  In  the  Instrument  it  was  recited  that 
the  said  lease  was  sold  to  the  said  Harvey 
M.  Bacon  for  the  sum  of  $5,000.  The  forego- 
ing facts  are  undisputed,  and  the  plaintiff. 
Harvey  M.  Bacon,  alleged  them  to  his  com- 
plaint. The  defendants  Simondi,  Thompson, 
and  IngersoU,  in  their  amended  answer,  al- 
leged that  "about  the  month  of  February, 
1894,  the  said  James  H.  Bacon  became,  and 
at  all  times  thereafter  continued  to  be,  and 
now  is,  the  sole  owner  of  said  note  so  exe- 
cuted by  these  defendants;  that  the  said  pre- 
tended sale  of  said  lease  by  said  James  H. 
Bacon,  trustee,  was  so  made  to  bis  said 
brother,  Harvey  M.  Bacon,  with  the  design, 
purpose,  and  understanding  with  his  said 
brother  that  he  (Harvey  M.  Bacon)  should 
hold  the  same  for  the  sole  use  and  benefit  of 
said  James  H.  Bacon,  and  should  thereafter 
convey  the  same  to  said.  James  H.  Bacon; 
that  Kiid  Harvey  M.  Bacon  paid  no  money  or 
other  valuable  consideration  for  said  sole  and 
deed  of  said  lease,  and  that  the  said  lease 
was  so  bid  in  the  name  of  said  Harvey  M. 
Bacon  for  the  purpose  of  concealing  from 
these  defendants  the  fact  that  the  said  James 
H.  Bacon  was  the  real  purchaser  thereof; 
that  thereafter,  as  defendants  are  informed 
and  believe,  the  said  Harvey  M.  Bacon  did, 
pursuant  to  the  desig;n,  purpose,  and  under- 
standing with  his  said  brother,  above  set 
forth,  convey  the  said  lease  to  his  said  broth- 
er, James  H.  Bacon,  who  has  claimed,  and 
now  claims,  to  own  and  hold  the  same." 
Like  allegations  as  the  foregoing  were  also 
made  by  Hamilton  0.  Park  and  his  wife  in 
their  answer.  The  following  undisputed 
facts  also  appear:  At  the  time  said  alleged 
sale  and  transfer  of  said  lease  was  made,  the 
taxes  on  the  property  leased  had  not  been 
paid,  and  the  property  had  been  sold  for  the 
nonpayment  of  the  taxes  for  the  years  1S93 
and  1894,  and  the  time  for  redemption  would 
expire  in  the  month  of  January,  189S.  The 
taxes  for  1895  were  delinquent  After  said 
sale  and  transfer,  neither  plaintiff  nor  the 
original  lessees  i>aid  said  taxes  as  provided  in 
the  lease.    There  bad  been  default  in   the 
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payment  of  tbe  rent  for  the  montb  of  Septem- 
ber, and  otber  months  previous  thereto.  The 
rent  for  the  month  of  September  became  due 
on  the  1st  day  of  said  month,  and,  having  re- 
mained unpaid  for- 20  days  thereafter,  the  de- 
fendant Hamilton  G.  Park  on  the  21gt  day  of 
September,  1S95,  re-entered  upon  the  leased 
premises,  regained  possession  thereof,  and  de- 
clared said  lease  forfeited.  He  afterwards  re- 
deemed the  premises  from  the  tax  sales,  and 
in  doing  so  had  to  pay  $2,768.  He  also  bad 
to  pay  the  taxes  for  1885,  which  amounted  to 
$1,121.56.  The  plaintiff  was  aware  of  said 
defaults  in  the  payment  of  rent  and  taxes. 
He  alleged  in  his  complaint,  as  excuse  for  not 
paying  the  same,  that  be  did  not  Imow  the 
amount  of  the  delinquency,  and  for  the  pur- 
pose of  ascertaining  the  amount  applied  to 
the  defendant  Hamilton  O.  Park  for  such  in- 
formation, and  that  the  said  Park  Informed 
him  that  he  did  not  "then  know  the  amount 
of  the  arrearages,  but  would  asc^tain  the 
same  in  a  few  days,  and  inform  plaintiff 
thereof,  and  further  assured  plaintiff  that  he 
(said  defendant)  would  do  nothing,  and  suffer 
nothing  to  be  done,  to  prejudice  plaintiffs 
rights;  and  for  some  time  thereafter  said  de- 
fendant Park  from  time  to  time  promised  and 
assured  plaintiff  that  he  (said  defendant) 
would  inform  plaintiff  of  the  amount  of  such 
arrearages,  and  give  plaintiff  opportunity  to 
pay  the  same,  and  agreed  to  accept  same 
from  plaintiff."  The  plaintiff  also  alleged 
collusion  between  the  said  Park  and  his  co- 
defendants,  Simondi,  Thompson,  and  Inger- 
soU,  to  defraud  him  of  his  interest  In  said 
leased  premises,  and  that  the  re-entry  and 
declaration  of  forfeiture  by  the  said  Park 
were  made  in  pursuance  of  such  collusion. 
Tbe  aforesaid  allegations  of  plaintifTs  com- 
plaint were  put  in  issue  by  tbe  answers  of 
said  defendants,  and  at  tbe  trial  the  court  be- 
low found  in  favor  of  the  defendants  upon 
said  issues;  and  we  think  that  the  findings 
of  the  court  in  that  regard  are  fully  sustained 
by  the  evidence. 

Upon  the  foregoing  statement,  two  ques- 
tions are  presented  for  consideration:  (1) 
Were  the  alleged  sale  and  'transfer  of  said 
lease  made  bona  fide,  or  for  tbe  use  and  bene- 
fit of  the  said  James  H.  Bacon,  the  trustee,  by 
whom  the  same  was  made?  (2)  Was  the  de- 
fendant Hamilton  G.  Park  Justified  in  re-en- 
tering tbe  leased  premises,  and  declaring  the 
lease  thereof  forfeited? 

The  evidence  bearing  on  tbe  first  of  these 
questions  is  as  follows:  .Tames  H.  Bacon  tes- 
tified:' "I  received  $5,000  from  plaintiff.  I 
don't  remember  whether  he  gave  me  bis  check, 
or  wbetber  I  took  bis  note.  If  he  gave  me  bis 
check,  I  suppose  it  would  be  in  bis  possession. 
*  *  *  If  I  received  a  note,  I  would  keep  it, 
and  probably  enter  it  in  the  bank  books.  If 
a  note  was  taken,  I  should  think  it  was  entered 
on  the  bank  books.  If  it  was  not,  I  cannot 
tell  why  it  was  not.  Harvey  M.  Bacon  paid 
me  five  thousand  dollars.  I  do  not  remember 
now  Just  bow  it  was  paid.     I  think  it  was 


on  the  day  of  sale.  Tbe  ^aintlff  never  trans- 
ferred this  property  back  to  me.  It  is  still 
in  his  name,  I  guess.  After  this  suit  was 
commenced,  the  transaction  was  cleared  up 
between  him  and  me,  and  the  property  be- 
came mine  from  that  time,  and  I  returned  to 
him  whatever  he  had  given  for  it."  On  cross- 
examination  he  further  testified:  "I  became 
the  owner  of  tbe  Thompson,  IngersoU,  and 
Simondi  note  from  the  American  National 
Bank,  but  It  was  not  indorsed  to  me,  and  I 
have  been  the  owner  from  tbat  time  imtU  the 
present     This  lease  was  never  transferred 

I  l>ack  to  me  from  my  brother.  After  this  liti- 
gation was  started,  tbe  question  came  up 
about  this  lease,  and  I  took  it  back  and  re- 
leased him.  I  think  I  had  his  note,  but  am  not 
sure.  Whatever  I  had  against  him,  I  gave 
up.  I  think  at  the  time  of  this  sale  I  took 
his  note  for  the  amount  of  the  sale,  and  can- 
celed it  and  gave  it  back  to  him  when  I  took 
the  lease  back.  On  the  day  of  tbe  sale  I  was 
the  owner  of  the  Thompson,  IngersoU,  and 
Simondi  note,  although  It  stood  in  the  name 
of  Ross  for  collection."  The  only  statement 
made  by  the  plaintiff  on  the  subject  of  the 
consideration  was  as  follows:  "I  am  of  the 
opinion  that  I  gave  James  H.  Bacon  a  note  for 
this  lease,  and  that  the  note  was  afterwards 
turned  back  to  me."  As  the  consideration  giv- 
en for  the  assignment  of  said  lease  was  in 
issue  in  the  case,  it  is  remarkable,  if  the 
transaction  was  a  real  one,  that  the  parties 
could  not  give  more  definite  evidence  of  tbe, 
fact.  The  statements  of  tbe  parties  discredit 
tbe  whole  transaction,  and,  if  there  was  no 
other  evidence  on  the  subject,  we  would  not 
hesitate  to  find  that  the  sale  and  transfer  was 
a  mere  subterfuge.  But  there  is  other  evi- 
dence. O.  J.  Pence,  an  attorney,  testified  as 
follows:  "I  was  attorney  for  some  attaching 
creditors  in  the  suits  against  the  Bank  of  Salt 
Lake;  and  H.  M.  Bacon  came  to  my  office, 
and  asked  wbetber  I  had  considered  the  propo- 
sition that  had  been  published  by  James  H. 

■  Bacon  in  the  Tribune  a  few  days  before,  pro- 
posing that  the  assets  of  his  bank  should  be 
put  in  the  bands  of  Mr.  Knox,  and  some  one 
else,  as  trustees.  I  told  him  I  had  seen  the 
proposition,  but  was  not  inclined  to  consider 
it,  and  that  I  did  not  think  the  assets  were 
worth  what  was  claimed  for  them,  and  that 
tbe  assets  Included  the  item  of  the  Manitou 
Hotel  I  told  blm  that  that  Item,  as  I  under- 
stood the  matter,  was  owned  by  blm,  and  not 
by  .Tames  H.  Bacon.  He  said  it  had  been 
bought  in  in  bis  name  at  tbe  sale  of  tbe  lease; 
that  James  H.  Bacon  was  the  trustee,  and 
could  not  bid  it  hi  for  himself,  and  he  had 
bid  it  in  in  bis  name  for  that  reason;  and  that 
It  really  belonged  to  James  H.  Bacon."  J.  W. 
Edmunds  testified  as  follows:  "I  have  charge 
of  tbe  records  of  the  Bank  of  Salt  Lake,  and 
am  familiar  with  the  note  that  Thompson, 
IngersoU,  and  Simondi  executed  to  the  Amer- 
ican National  Bank  for  $19,345.70,  dated  July 
3,  1893.  I  have  examined  the  books  of  tbe 
bank,  and  papers  of  the  bank,  with  reference 
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to  tbe  entries  relating  to  tills  note.  The  books 
show  no  credits  at  all  upon  the  note.  There 
Is  no  entry  of  any  kind,  either  credit  or  debit, 
to  any  general  or  IndlTldual  account  on  the 
books  of  the  bank,  with  reference  to  this  note. 
The  note  appears  on  the  books  of  the  bank  as 
an  asset  for  its  face  value  from  the  date  of 
the  note,  July  1,  1893.  I  have  not  been  able 
to  discover  any  entry  In  the  books  or  papers  of 
the  bank  referring  to  a  sale  of  the  lease  of 
the  Manltou  Hotel."  We  are  satisfied  that  no 
consideration  was  paid  by  the  plaintiff  for  the 
assignment  of  said  lease  to  him,  and  that  the 
sale  and  lease  were  made  solely  for  the  benefit 
of  the  said  .Tames  H.  Bacon.  As  he  acted  In 
the  matter  in  the  capacity  of  trustee,  the  trans- 
action was  void,  and  the  assignment  and 
transfer  to  the  plaintiff  conferred  upon  him  no 
rights  In  the  leased  premises. 

In  regard  to  the  second  question,  the  char- 
acter of  the  defaults  In  the  payments  of  rents 
and  taxes,  for  which  re-entry  was  made,  and 
a  forfeiture  of  the  lease  declared,  Is  an  Im- 
portant element  In  the  case.  .  It  Is  contended 
by  counsel  for  the  plaintiff  that  as  no  notice 
was  given,  or  demand  made,  for  tbe  rent  and 
taxes,  the  re-entry  and  forfeiture  were  unwar- 
ranted by  law,  and  In  violation  of  the  rights  of 
the  plaintiff.  The  answer  to  this  Is:  (1)  The 
alleged  sale  and  transfer  of  the  lease  to  him 
conferred  no  rights  in  the  leased  premises;  (2) 
80  far  as  the  taxes  were  concerned,  no  demand 
for  them,  in  any  possible  view  of  the  case, 
was  required.  They  were  not  payable  to  Ham- 
ilton G.  Park,  but  to  the  county  treasurer. 
In  the  case  of  Davis  v.  Burrlll,  10  C.  B.  822, 
it  Is  held  that,  "where  a  lessee  covenants  to 
pay  rates  and  taxes,  no  demand  is  necessary 
to  constitute  a  breach  so  as  to  entitle  the 
lessor  to  avail  himself  of  the  proviso  for  re- 
entry." By  the  covenants  of  the  lease  of  said 
premises,  in  case  of  default  the  lessor  was  au- 
thorized to  re-enter  without  notice,  and  forfeit 
the  lease.  It  required  no  accounting  to  fix 
the  amount  of  said  taxes.  The  plaintiff,  by 
going  to  the  treasurer's  office,  could  have  as-* 
certalned  the  amount;  and,  if  he  Intended  to 
keep  the  covenants  of  the  lease,  it  was  his 
duty  to  do  so,  and,  when  ascertained,  to  pay 
the  amount,  without  applying  to  the  defendant 
Park  for  such  information.  He  knew  that  the 
premises  had  been  sold  for  delinquent  taxes, 
and  that  the  time  for  redemption  would  soon 
expire,  and  that.  If  the  redemption  was  not 
made,  Hamilton  Park's  title  to  the  premises 
would  be  defeated.  James  H.  Bacon  repre- 
sented his  brother  in  most,  if  not  all,  of  the 
conversations  with  Hamilton  G.  Park  upon 
the  subject  of  the  lease.  Park,  in  his  testi- 
mony, stated,  "I  met  Harvey  M.  Bacon  some 
time  in  October  In  James  H.  Bacon's  office,— 
the  first  time  I  ever  knew  him,  and  the  last 
time  I  saw  him,  until  I  saw  him  here  in  court." 
The  Intention  of  the  plaintiff  and  his  brother, 
James  H.  Bacon,  regarding  the  taxes,  Is  stated 
by  the  latter  in  his  testimony  as  follows:  "I 
knew  the  property  had  been  sold  for  taxes, 
and  that  my  brother  would  have  rMeemed, 


If  Mr.  Park  had  not  done  so  before  the  time 
run  out.  He  would  have  redeemed  on  the  last 
day,  but  he  was  hoping  all  the  time  It  would 
be  adjusted."  The  plaintiff  was  aware  of  the 
covenants  In  the  lease  relating  to  forfeiture. 
He  knew  tliat  default  had  been  made  in  the 
payment  of  taxes  for  several  years  (the  deficit 
for  taxes  amounted  to  alx>ut  $4,000),  and  that 
the  premises  had  been  sold  for  the  nonpayment 
of  the  same,  and  that  the  time  to  redeem  had 
nearly  expired;  yet  he  did  not  intend  to  re- 
deem until  the  last  day.  Such  Intention  and 
such  delay  was  a  gross  violation  of  the  cove- 
nants of  the  lease.  The  evidence  shows  that 
Mr.  Park  was  in  straightened  circumstances. 
His  property  was  in  danger  of  being  sacrificed 
for  the  nonpayment  of  taxes.  By  forfeiting 
the  lease,  he  ascertained  that  he  could  raise 
the  money  necessary  to  redeem  the  property, 
by  re-leaslng  the  same.  It  would  have  been 
reckless  on  his  part  to  let  such  an  opportunity 
pass,  and  it  was  absurd  for  the  plaintiff  to 
expect  that  the  lessor  would  not  assert  bis 
right  of  forfeiture  for  the  nonpayment  of 
taxes  until  the  last  day  for  the  redemption  of 
the  same  from  the  tax  sale.  Equity  will  not 
relieve  against  a  forfeiture  of  a  lease  where 
the  breach  of  the  covenants  liave  been  so 
culpable,  long  persisted  in.  and  detrimental  as 
the  evidence  In  this  case  shows  the  breaches 
to  have  been.  The  decree  of  the  court  below 
sustaining  the  validity  of  the  forfeiture  of  said 
lease  is  affirmed,  with  costs. 

BARTCH,  C.  J.,  and  MINER,  J.,  concur. 


(U  UUh,  360) 

CENTER  CREEK  WATER  &  IRRIGATION 
CO.  V.  THOMAS. 

(Supreme  Court  of  Utah.    April  28,  1899.) 

BiLii  OF  Exceptions — Settlement — Omissions  in 
B11.L — How  Cubed— Kecitalb  —  Impbachmbnt — 
E<jniTT— Conflict  in  Evidbnob — Findings  and 
Dbcbee — Revibw. 

1.  It  is  the  duty  of  a  trial  judge,  under  Rev. 
St.  S  3286,  to  settle  a  bill  of  exceptions  as 
briefly  as  possible,  but,  if  anything  material 
is  omitted,  respondent  may  object  to  the  set- 
tlement of  the  Bill,  and,  if  his  objections  are 
disregarded,  he  must  proceed  under  Id.  I  3289: 
and  when  he  fails  to  so  proceed,  and  an  ex- 
amination of  the  bill  of  exceptions  fails  to 
show  that  any  material  proof  has  been  omitted, 
and  no  such  omission  is  pointed  out  by  counsel, 
this  court  cannot  refuse  to  consider  the  as- 
signments of  error. 

2.  The  recitals  in  a  bill  of  exceptions  cannot 
be  impeached  in  the  appellate  court  by  any- 
thinir  not  contained  in  the  record. 

3.  In  an  equity  case,  although  there  is  a  con- 
flict in  the  evidence,  if  there  is  evidence  to 
support  the  findings  and  decree,  this  court  will 
not  disturb  the  jud;nnent  of  the  trial  court, 
which  had  opportunity  to  observe  the  wit- 
nesses on  the  stand,  unless  there  is  clear  orer- 
siglit  or  mistake  on  the  part  of  such  court. 

McKay  v.  Farr,  49  Pac.  649,  15  Utah,  261. 
and  Whipple  v.  Preece,  56  Pac.  297,  18  Utah, 
— ,  approved. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wasatch  county; 
W.  N,  Dusenberry,  Judge. 
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Acdon  by  the  Center  Creek  Water  &  Irri- 
gation Company  against  John  A.  Thomae. 
Judgment  for  detendant.  Plaintiff  appeals. 
Affirmed. 

A.  C.  Hatch,  J.  H.  M<d>onald,  and  J.  W. 
\.  Wtaltecotton,  for  appellant.  Wm.  Buys 
and  Samuel  A.  King,  for  appellee. 

BARTCH,  C.  J.  The  plaintiff  Is  a  corpora- 
tion organized  and  existing  by  virtue  of  the 
laws  of  Utah,  and  is  engaged  in  the  business 
of  managing,  controlling,  and  distributing, 
among  its  stockholders  owning  land  along  the 
stream,  the  waters  of  Center  creek,  in  Wa- 
satch county.  The  defendant  also  owns  land 
adjacent  to  the  stream,  and  claims  that  more 
than  20  years  ago  his  grantors  and  predeces- 
sors In  Interest  diverted  and  appropriated  suf- 
ficient of  the  water  of  the  stream,  during  the 
high-water  period,  to  Irrigate  about  20  acres, 
and  that  he  and  they,  each  year  since,  during 
such  i)erlod,  used  the  same  adversely  to  the 
plaintiff  and  Its  stockholders,  to  irrigate  said 
land.  The  plaintiff  brought  this  action  to  re- 
strain the  defendant  from  in  any  manner  ob- 
structing or  interfering  with  the  water  of  the 
stream.  At  the  trial  the  court  entered  a  de- 
cree, which  entitled  the  defendant  to  the  "use 
of  sufficient  of  the  waters  of  Center  creek  from 
the  1st  day  of  April  down  to  the  15th  day  of 
June,  In  each  and  every  year,  to  irrigate  eight- 
een acres  of  land,  and.  in  addition  thereto, 
the  use  of  all  the  waters"  of  a  certain  spring, 
the  same  being  also  In  controversy  herein. 
The  court  regulated  the  use  of  the  water  by 
the  defendant  during  such  period  of  time  by 
decreeing  that  be  was  entitled  to  a  "stream  of 
water  flowing  one  hundred  cubic  feet  per  min- 
ute for  forty-eight  hours  every  twenty  days," 
and  to  all  the  water  of  the  spring.  The  bal- 
ance of  the  water  flowing  In  the  stream,  dur- 
ing the  irrigation  season,  was  awarded  to  the 
plaintiff,  and  each  party  was  restrained  from 
thenceforth  Interfering  with  th«  other  In  the 
use  of  his  or  its  portion  of  the  water.  The 
correctness  of  this  decree  Is  challenged  by  ap- 
peal, and  the  appellant  appears  to  maintain 
that  the  material  facts  on  which  the  decree 
was  based  were  found  on  insufficient  evidence. 

Counsel  for  the  respondent,  at  the  outset, 
object  to  the  consideration  by  us  of  any  ques- 
tion based  upon  the  Insufficiency  of  the  evi- 
dence, because,  as  they  Insist,  the  evidence 
Is  not  set  out  in  Its  entirety  In  the  bill  of  ex- 
ceptions, although  this  Is  a  cause  In  equity. 
This  objection  Is  not  well  taken.  The  bill  re- 
cites that  it  "contains  all  the  evidence  Intro- 
duced at  the  trial  of  said  cause,"  and  Is  set- 
tled, allowed,  and  certified  to  as  correct  by 
the  trial  judge.  There  appears  to  be  no  ex- 
ception In  the  record  as  to  the  ruling  or  find- 
ings of  the  court  respecting  the  contents  «f 
the  bm.  While  It  is  true  that  the  evidence  Is 
given  In  a  narrative  form,  still,  from  an  exam- 
ination of  it,  we  are  unable  to  say  that  any 
material  proof  has  been  omitted.  Nor  Is  any 
such   omission    pointed   out   by   counsel.    If, 


however,  there  was  anything  omitted  from  the 
bill  of  exceptions  which  the  respondent  re- 
garded as  material,  then  his  counsel  ought  to 
have  objected,  on  that  ground,  to  the  settling 
of  the  bill  until  the  correction  was  made. 
Then  If  the  judge.  In  disregard  of  the  objection, 
had  settled  the  bill,  cotmsel  should  have  taken 
an  exception  to  the  ruling,  and  thereupon  in- 
stituted proceedings  In  this  court,  as  provided 
In  Rev.  St.  f  3289,  to  have  the  bill  coreected, 
and  settled  In  accordance  with  the  facts.  The 
omission  from  the  bill,  however,  of  mere  im- 
material matter  Is  not  a  cause  of  complaint, 
for  it  Is  the  duty  of  the  judge,  In  settling  a 
bin  of  exceptions,  "to  strike  out  of  it  all  re- 
dundant and  useless  matter,  so  that  the  ex- 
ceptions may  be  presented  as  briefly  as  pos- 
sible." Id.  I  3286.  Observing  nothing  In  the 
bill  which  convinces  us  that  material  matter 
has  been  omitted.  It  having  been  duly  authen- 
ticated, containing  the  recital  as  to  all  the 
evidence,  and  the  respondent  having  failed  to 
take  an  exception  to  the  ruling  of  the  court 
in  the  settlement  of  the  bill,  and  to  pursue 
the  remedy  pointed  out  by  Statute  In  such 
cases,  we  cannot  refuse  to  consider  the  as- 
signments of  error  In  the  light  of  the  evidence 
presented  in  the  bill.  In  Whipple  v.  Preece, 
18  Utah,  — ,  66  Pac.  297  (decided  at  the  pres- 
ent term),  where  a  somewhat  similar  question 
was  presented,  this  court  said:  "A  bill  of  ex- 
ceptions made  up  by  the  judge,  aided  by  coun- 
sel of  the  respective  parties,  under  the  solemn 
sanction  of  the  signature  of  the  Judge,  properly 
authenticated,  becomes  a  record,  which,  upon 
being  filed  with  the  clerk  of  this  court.  In  the 
absence  of  proper  proceedings  to  show  the  con- 
trary, must  be  held  to  Import  absolute  verity." 
The  recitals  of  such  a  bill  cannot  be  Impeach- 
ed In  the  appellate  court  by  anything  not  con- 
tained in  the  record  Itself.  2  Enc.  PI.  &  Prac. 
423-425;  Whipple  v.  Preece,  supra;  McGrath 
V.  Tallent,  7  Utah,  256,  26  Pac.  574;  Vermil- 
lion V.  Nelson,  87  Ind.  194. 

There  being  no  sufficient  reason  shown  for 
this  court  to  disregard  the  evidence  contained 
In  the  bill  of  exceptions.  It  becomes  necessary 
to  determine  whether  the  facts  found  and  the 
decree  are  supported  by  such  evidence.  Coun- 
sel for  the  appellant  insist  that  neither  the 
tenth,  eleventh,  nor  the  twelfth  finding  Is  so 
supported.  The  tenth  reads:  "That  more  than 
twelve  years  ago  the  defendant,  his  grantors 
and  predecessors  In  Interest,  appropriated  of 
the  then  unappropriated  waters  of  Center 
creek.  In  addition  to  a  certain  spring,  herein- 
after mentioned,  sufficient  thereof  to  Irrigate 
eighteen  acres  of  land  from  the  1st  day  of 
April  down  to  the  15th  day  of  June  of  each 
and  every  year,  and  that  thl.s  period  Is  the 
high- water  season."  The  eleventh:  "That  a 
stream  of  water  flowing  one  hundred  cubic 
feet  per  minute  for  forty-eight  hours  every 
twenty  days  during  the  said  high-water  sea- 
son, to  wit,  from  the  Ist  day  of  April  down 
to  the  15th  day  of  June  In  each  and  every 
year.  In  addition  to  a  certain  spring,  herein- 
after described,  Is  a  quantity  sufficient  and 
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necessary  to  properly  and  economically  irri- 
gate the  defendant's  said  land."  The  twelfth: 
"Hiat  the  defendant,  his  grantors  and  prede- 
cessors In  Interest,  have  used  said  water  from 
Center  creek  from  the  1st  day  of  April  down 
to  the  15th  day  of  June  In  each  and  every 
year  since  the  said  water  was  first  appropri- 
ated by  them,  openly,  adversely,  uninterrupt- 
edly, and  peaceably,  as  against  all  the  world, 
and  particularly  as  against  the  plaintiff  cor- 
poration." The  appellant  Insists  that  these 
findings  are  not  Justified  by  the  testimony,  and 
that  the  high-water  season  does  not  last  until 
the  15th  of  June  of  each  year.  From  the  find- 
ings it  appears  that  the  water  claimed  by  the 
defendant  was  appropriated  more  than  12 
years  ago,  and  they  specify  the  quantity  of 
water  appropriated  and  necessary  to  properly 
irrigate  the  defendant's  land,  and  the  period 
of  time  during  which,  in  each  Irrigation  sea- 
son, he  Is  entitled  to  use  it  The  evidence 
shows  that  the  defendant  purchased  the  land 
from  D.  K.  Bunnell  in  l»d2,  and  that  Bunnell 
had  purchased  15  acres  of  it  from  W.  M.  Ryan 
in  1883.  Ryan,  among  other  things,  testified 
that  since  he  sold  to  defendant  he  had  seen 
the  land  irrigated  by  the  owner,  during  the 
high-water  season,  every  year,  and  had  seen 
crops  produced;  that  be  was  acquainted  with 
the  water  of  Center  creek;  that  there  was 
probably  three  times  as  much  water  in  it  In 
May  and  a  part  of  June  as  In  the  summer; 
that  low  water  usually  begins  from  the  5tb  to 
the  15th  of  June;  that  high  water  has  never 
been  controlled  or  distributed;  and  that  "with 
a  stream  a  foot  wide  and  a  foot  deep,  running 
a  hundred  cubic  feet  per  minute,  it  will  take 
from  30  to  36  hours,  to  water  the  defendant's 
15  acres  of  land."  The  witness  D.  K.  Bunnell 
testified:  "I  know  the  land  of  Mr.  Thomas, 
the  defendant.  I  owned  the  15  acres  purchas- 
ed from  W.  M.  Ryan.  I  sold  to  John  Thom- 
as, the  defendant,  and  had  Ryan  deed  directly 
to  him.  When  I  took  possession  of  the  land, 
I  went  to  work  and  made  some  ditches,  and 
turned  the  water  out,  and  put  In  some  lucerne 
seed  and  some  wheat.  I  cultivated  It  from 
'83  till  '89.  I  purchased  from  Ryan  in  '83.  I 
began  then  to  Irrigate  It  with  high  water  from 
Center  creek.  High  water  commenced  about 
the  1st  of  May.  I  continued  to  water  up  as 
late  as  about  the  17th  or  18th  of  June.  I 
Irrigated  in  the  neighborhood  of  9  acres  of  the 
15.  The  rest  I  used  for  pasture,  and  used 
high  water  on  It  No  one  distributed  high 
water  to  me.  I  went  and  took  it,  when  I 
thought  my  crops  needed  It,  till  1889.  After, 
my  son  farmed  the  land.  I  disposed  of  the 
land  to  Mr.  Thomas  In  1892.  I  constructed 
ditches  for  the  15  acres.  •  •  *  I  used 
high  water  always  from  the  1st  of  May  till 
the  17th  or  18th  of  June.  No  one  distributed 
the  water  to  me,  nor  Interfered  with  my  use 
of  it.  I  went  and  took  It  when  I  saw  there 
was  a  flush  of  water.  I  used  the  spring  on 
my  strawberries  and  a  little  garden  I  had.  I 
never  was  interfered  with  In  relation  to  the 
spring  but  once,  when  Mr.  Blythe  took  It,  and 


I  forbade  him.  I  kept  the  ditch  In  repair.  I 
consider  that  the  water  I  used  was  necessary 
for  the  lands.  When  I  began,  there  was  sur- 
plus water  in  the  creek."  The  witness  James 
Lindsay  testified:  "I  have  lived  at  Center 
creek  since  February,  '79.  Am  familiar  with 
waters  of  Center  creek  and  the  lands  of  de- 
fendant, three-quarters  of  a  mile  from  me. 
Have  observed  the  flow  of  Center  creek  water. 
Ordinarily,  we  have  a  flush  of  water  in  April, 
out  of  the  foothills.  Then  it  usually  slacks  up, 
and  we  have  the  principal  part  of  our  iiigh 
water  through  the  month  of  May,  continuing 
up  to  the  10th  or  15th  of  June,  when  it  begins 
to  recede.  Any  time  after  that  we  consider  It 
low  water.  There  are  then  three  Irrigating 
streams  18  inches  wide  and  5  or  6  Inches  deep. 
I  should  Judge  In  high  water  there  are  10  or 
12  such  streams.  About  500  acres  more  land 
Is  Irrigated  In  high  water  season  than  In  low. 
574  acres  are  Irrigated  in  low  water.  I  was 
one  of  the  Incorporators  of  the  company.  I 
have  used  high  water  IS  years,  and  the  com- 
pany has  never  sought  to  control  it  I  acted 
as  president  of  the  corporation  In  '93,  '94,  '95, 
and  '96.  I  knew  of  che  defendant  using  high 
water  during  these  years,  and,  as  president 
did  not  object  So  far  as  I  know,  during 
these  years  no  histructlon  was  given  to  the 
water  master  to  control  or  regulate  the  high 
water.  There  was  surplus  water  In  Center 
creek  In  the  high-water  season,  before  the 
company  was  Incorporated.  There  bare  been 
times  when  there  was  more  surplus  water  than 
was  used.  Tributaries  of  Center  creek  have 
been  conveyed  into  the  reservoirs  in  May  and 
June,  which  is  high- water  season.  Company 
controls  the  water  usually  from  10  th  to  15th 
of  June."  The  witness  Andrew  Lindsay  testi- 
fied: "I  have  seen  surplus  water  from  the 
Ist  of  May  to  the  15tb  or  20th  of  June  on 
nearly  everybody's  farm.  1  mean  by  surplus 
water  over  and  above  three  streams.  It  la 
necessary  to  irrigate  these  lands  every  10  or 
12  days  in  the  spring  of  the  year  with  high 
water.  To  irrigate  the  whole  15  acres  of  de- 
fendant's land  with  a  stream  of  water  flow- 
ing a  cubic  foot  at  the  rate  of  100  feet  per 
minute,  would  require  30  to  40  hours.  There 
are  at  least  12  Irrigation  streams  flowing  In 
Center  creek  In  high-water  season,— from  the 
8th  or  10th  of  May  till  along  in  June."  The 
defendant  testifying  In  his  own  behalf,  said: 
"I  purchased  high-water  right  to  the  lands  and 
reservoir,  and  sprhig  also.  I  have  used  the 
high  water  on  these  lands.  I  was  first  inter- 
fered with  the  use  of  the  high  water  in  1896, 
about  the  Ist  of  June,  when  Mr.  Goodwin,  the 
water  master,  qpoke  to  me  about  It  He  said 
he  was  going  to  turn  it  off.  I  used  the  water 
from  about  the  1st  of  April  till  about  the  15th 
of  June.  That  is  the  high-water  season.  At 
that  time,  I  should  Judge,  there  are  12  to  14 
streams  in  the  creek.  The  water  was  during 
that  period  used  by  the  people,  and  I  used  It 
when  I  pleased.  Plahitiff  never  Interfered 
with  me  prior  to  '96,  and  did  not  distribute 
it  to  me  then.    I  raised  crops  of  gralji  and 
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bay.  I  watered  vxy.  land  over  about  tbtee 
tlmea.  I  had  a  stream  of  water  about  a  bun- 
dred  cubic  feet  a  minute.  I  took  between  30 
and  36  hours  to  water  my  15  acres,  and  12 
hours  for  tiie  5  acres.  The  water  is  neces- 
sary." Other  evidence  of  similar  import  is  in 
the  record,  but  further  reference  would  be  use- 
less. It  Is  clear  that  there  is  ample  evidence 
to  support  the  findings  and  decree.  It  Is  true 
there  is  some  contradictory  evidence  in  the 
record,  but  that  siniply  raises  a  conflict  there- 
in, and,  as  the  trial  court  has  had  an  oppor- 
timity  to  observe  the  witnesses,  there  demean- 
or on  the  stand,  and  the  apparent  candor  and 
frankness  with  wlilcfa  they  made  their  state- 
ments, this  court  will  not,  in  the  absence  of 
clear  oversight  or  mistake  on  the  part  of  the 
trial  court,  disturb  the  findings  and  decree. 
McKay  v.  Farr,  15  Utah,  261,  49  Pac.  649. 
We  find  no  reversible  error  In  the  record.  The 
Judgment  is  affirmed,  with  costs. 

MIXER  and  BASKIN,  JJ.,  concur. 


(19  Utah.  328) 

HARRIS  v.  TARBET  et  al. 

(Supreme  Court  of  Utah.     April  28,  1899.) 

IzHisATiOH  Districts — Oboamization — Dutt  of 

Tbubtebs — When  Mansimus  wai.  Lib. 

1.  Notwithstanding  the  repeal  by  the  Revised 
Statutes  of  the  provisions  of  an  act  approved 
March  13,  1884  (Sess.  Laws  1884,  p.  127).  in 
respect  to  irrigation  districts,  such  prorisions 
continue  in  force  by  virtue  of  Sess.  Laws 
1897,  p.  225,  c.  52,  }  27,  as  to  all  irrigation  dis- 
tricts organized  by  virtue  of  such  statute,  and 
prior  to  the  repeal. 

2.  Under  the  provisions  of  an  act  approved 
March  13,  1881  (Sess.  Laws  1884,  p.  127),  after 
an  irrigation  district  was  once  organized,  the 
l)onndaries  determined,  and  the  trustees  elect- 
ed. It  became  their  duty  to  assume  jurisdiction 
of  the  whole  district;  they  could  not  arbitra- 
rily assume  the  management  of  part,  and  re- 
ject another  part,  of  the  district;  and  man- 
damus will  lie  to  compel  them  to  perform  their 
duty  under  the  law. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court.  First  district; 
C.  H.  Hart,  Judge. 

Application  of  Alma  Harris  for  a  writ  of 
mandamus  to  Thomas  Tarbet  and  others,  con- 
stituting the  board  of  trustees  of  Logan  irri- 
gation district.  From  an  order  denying  the 
writ,  plaintiff  appeals.    Reversed. 

Frank  K.  Nebeker,  for  appellant  James 
C.  Walters,  for  respondents. 

BARTCH,  C.  J.  This  was  an  application 
for  a  writ  of  mandate  to  compel  the  trustees 
of  the  Logan  Irrigation  district  to  file  a  map 
with  the  county  clerk  of  Cache  cotmty  show- 
ing the  location  of  the  Logan  &  Benson 
Canal,  and  its  branches,  located  and  con- 
structed In  that  district,  and  to  compel  the 
board  of  trustees  to  take  charge  of,  control, 
regulate,  and  maintain  the  same,  and  dis- 
tribute the  waters  of  the  same,  for  the  pur- 
poses of  Irrigation,  to  the  relator,  and  those 
Interested  In  the  canal  and  its  branches.  It 
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appears  from  the  testimony  that  the  Logan 
irrigation  district  was  organized  as  provided 
by  statute  in  1887;  that  at  tiiat  time  the  canal 
and  all  Its  branches,  except  one,  iiad  been  con-, 
structed;  that  the  remainiog  one  was  com- 
pleted that  same  year;  that  the  main  canal 
taps  the  Logan  river  within  the  limits  of 
Logan  City,  and  runs  in  a  northerly,  and  then 
in  a  westerly,  direction,  to  a  point  where  It 
crosses  the  Oregon  Short-Line  Railroad,  about 
a  mUe  and  a  half  beyond  which  it  divides  into 
two  branches,  known  as  the  Lower  and  Up- 
per Benson  branches,— the  latter  branch  being 
the  one  which  was  constructed  after  the  or- 
ganization of  the  Irrigation  district;  that  this 
canal  and  its  branches  form  one  continuous 
water  way,  and  furnish  water  to  irrigate  large 
tracts  of  land;  that  since  the  organization  of 
the  district  the  taxes  for  the  maintenance  of 
the  canal  were  levied  against  all  the  lands  of 
the  district,  regardless  of  location;  that  the 
water  rights  of  the  relator  and  those  whom 
he  represents  were  apportioned  to  them,  by 
the  trustees  of  the  district,  by  issuing  to  them 
certificates  designating  the  number  of  acres 
which  each  one  was  entitled  to  irrigate;  that 
two  trustees  have  l)een  elected  annually  from 
that  section  of  the  district  in  dispute,  and  in 
which  are  located  the  Lower  and  Upper  Ben- 
son branches  of  the  canal;  that  in  1887,  1889, 
and  1897,  a  water  master  was  appointed  for 
each  one  of  those  branches;  and  that  the 
trustees  at  times  exercised  Jurisdiction  over 
the  part  of  the  district  in  controversy  until 
1898,  when  a  majority  of  them  refused  to  do 
so,  and,  upon  demand  made,  refused  to  file  a 
map  as  provided  by  statute,  and  to  control  or 
supervise  that  part  of  the  canal  system.  Un- 
der this  state  of  facts,  the  court,  on  the  hear- 
ing of  the  order  to  show  cause  why  the  writ 
should  not  issue,  denied  the.  writ;  and  Its 
action  In  the  premises  is  assigned  as  error. 

The  contention  of  the  appellant  is,  substan- 
tially, that  a  board  of  trustees  cannot  arbi- 
trarily establish  limits  of  a  canal  system  of  a 
"district,  organized  and  existing  by  virirue  of 
statute,  and  deprive  stockholders,  who  are 
compelled  to  pay  taxes  as  provided  by  law, 
of  the  advantages  of  the  district  organization. 
We  think  this  contention  is  well  founded. 
The  Irrigation  district  in  question  was  organ- 
ized under  the  act  approved  March  13,  1884 
(Sess.  Laws  1884,  p.  127).  The  act  after  spec- 
ifying the  manner  in  which,  and  the  circum- 
stances under  which,  an  irrigation  district 
may  be  organized  and  incorporated,  and  after 
providing  for  the  election  of  trustees  and  offi- 
cers upon  the  organization  of  a  district,  and 
prescribing  their  duties,  and  the  method  to 
be  pursued  In  the  levying  of  taxes  on  the 
property  of  the  district  to  defray  the  expensew 
of  the  corporation,  provides,  in  section  10, 
among  other  things,  as  follows:  "The  trustees 
shall  also  have  power  to  meet  at  such  times 
and  places  as  they  may  deem  expedient  to 
make  by-laws,  rules  and  regulations  necessary 
to  carry  into  effect  the  objects  of  the  people; 
to  appoint  agents,  subordinates  and  officers, 
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and  employ  sncb  workmen  as  may  be  regal- 
site;  to  appoint  assessors  and  collectors,  or 
make  agreement  witb  the  county  assessors  to 
assess  and  collect  the  tax,  and  notify  collect- 
ors when  additional  installments  of  the  tax 
will  be  needed;  to  construct  and  complete 
said  canals  or  ditches  with  all  necessary  ap- 
purtenances thereto;  to  cause  to  t>e  kept  an 
accurate  account  of  all  receipts  and  disburse- 
ments; and  to  complete  said  canals  and 
ditches  and  settle  all  accounts  of  the  same. 
Said  trustees  shall  make  an  annual  report  of 
their  proceedings  under  this  act  to  the  county 
court  on  or  before  the  first  day  of  February, 
and  shall  file  with  the  clerk  of  the  county 
court  a  map  of  said  irrigation  district,  show- 
ing the  location  and  subdivision  of  land  there- 
in and  of  the  company's  canals  and  ditches." 
Section  15  reads:  "Upon  the  construction  or 
partial  construction  of  any  canal,  ditch  or  res- 
ervoir contemplated  In  this  act,  they  shall  be- 
come the  property  of  the  Irrigation  district; 
and  thereafter  all  funds  necessaiy  for  repairs 
upon  said  canal,  ditch  or  reservoir,  and  for 
keeping  the  same  in  order,  or  for  altering  or 
enlarging  the  same  may  be  levied  by  a  tax 
upon  the  lands  benefited,  the  landholders  in 
the  district  to  vote  upon  the  same  in  the  man- 
ner heretofore  provided  for  In  this  act.  And 
in  case  of  any  sudden  emergency,  caused  by 
inundation  or  otherwise,  said  trustees  are  au- 
thorized and  empowered  to  make  such  repairs, 
or  take  such  measures  as  they  may  deem  nec- 
essary to  preserve  the  canals,  or  ditches,  or 
other  works  of  said  company  or  district,  and 
for  payment  of  the  expenses  so  increased,  the 
trustees  are  hereby  authorized  and  empower- 
ed to  levy  a  tax  for  the  necessary  amount 
upon  all  the  lands  of  said  district  benefited  by 
such  canals  or  ditches,  and  said  tax  may  be 
collected  In  the  same  manner  and  at  the 
same  time,  if  necessary,  as  provided  for  the 
collection  of  other  taxes  In  said  district."  Sec- 
tion 24  provides  "that  persons  who  have  con- 
structed canals,  ditches,  or  dams,  and  taken 
out  wAter  for  Irrigation  purposes  before  the 
passage  of  the  act  to  which  this  act  Is  amend- 
atory, are  hereby  authorized  to  organize  un- 
der the  provisions  of  said  act,  and  to  enjoy 
all  the  rights,  powers  and  privileges  guaran- 
tied therein;  provided,  they  shall  proceed  In 
the  same  manner  as  Is  provided  for  the  organ- 
ization of  new  companies."  Notwithstanding 
the  repeal  of  the  provisions  of  that  act  by  the 
Revised  Statutes,  they  still  continue  In  force 
as  to'  all  districts  organized  by  virtue  of  the 
statute  prior  to  such  repeal.  Sess.  Laws  1897, 
p.  225,  e.  52,  {  27.  Under  the  provisions  above 
quoted,  and  others  contained  in  the  act.  It  is 
clear  that  after  an  Irrigation  district  was 
once  organized  as  provided  therein,  the  bound- 
aries thereof  determined  by  such  organization, 
and  trustees  elected  to  manage  the  affairs  of 
the  corporation.  It  became  the  duty  of  such 
trustees  to  assume  jurisdiction  of  the  whole 
district,  and  control  and  manage  its  affairs  in 
accordance  with  the  law  under  which  it  was 
created.    There  is  nothing  In  the  act  which 


authorizes  such  trustees  arbitrarily  to  assume 
the  management  of  one  portion  of  the  district, 
and  reject  that  of  another.  All  the  owners  of 
property  within  the  district  were,  under  the 
law,  subject  to  payment  of  an  equal  rate  of 
taxation  for  the  purpose  of  creating  and  main- 
taining the  district  organization,  and  It  would 
be  a  very  harsh  and  inequitable  rule  of  con- 
struction that  would  deprive  them  of  the 
right  to  share  hi  the  benefits  to  be  derived  by 
reason  of  the  incorporation.  It  is  also  the 
duty  of  such  trustees,  under  the  law,  to  file 
with  the  county  clerk  of  the  county  In  which 
the  district  Is  located  a  map  of  the  Irrigation 
district,  showing  the  location  of  the  canal  or 
canals  and  ditches,  as  provided  In  section  10 
of  the  act.  When,  therefore.  In  the  case  at 
bar,  the  respondents,  as  trustees  of  the  Logan 
Irrigation  district,  as  shown  by  the  evidence, 
neglected,  and,  after  demand  made,  refused, 
to  take  charge  of,  control,  regulate,  and  main- 
tain the  branches  of  the  canal  in  controversy, 
and  which  are  within  the  district,  and  to  dis- 
tribute and  deliver  the  waters  thereof  to  the 
appellant,  and  others  Interested  with  him, 
and,  upon  demand  made,  refused  to  file  a  map 
as  provided  In  section  10  of  the  act  of  1884. 
they  became  guilty  of  a  willful  neglect  of 
duty.  As  such  refusal  and  neglect  affect  the 
rights  of  the  appellant  and  others  who  own 
land  In  such  district,  and  who  have  borne 
their  portion  of  the  burden  to  maintain  the 
corporation,  as  shown  by  the  testimony,  the 
trustees  ought  to  be  compelled  by  mandamus 
to  perform  their  duty  under  the  law.  •  We  are 
of  the  opinion  that,  under  the  proof  in  this 
case,  the  court  erred  in  denying  the  writ. 

Having  reached  this  conclusion  on  the  mer- 
its, it  Is  not  deemed  Important  to  consider  the 
question  of  pleading  presented  by  the  appel- 
lant. The  case  Is  reversed,  with  costs,  and 
remanded,  with  directions  to  the  court  below 
to  Issue  the  writ. 

MINER  and  BASKIN,  JJ.,  concur. 


(11  Utah.  ISO 

STEPHANI  V.  SOUTHERN  PAG.  R.  CO. 

(Supreme  Court  of  Utah.     April  3,  189&.) 

Fellow  Sbkvakts  —  RAiLitOA.D8  —  Contbibctort 
Mboliobncb. 

1.  Under  the  common-Iaw  rule  in  reference 
to  fellow  servants,  a  track  walker  for  defend- 
ant company,  engaged  in  traveling  Over  the 
road  of  the  company  from  a  point  where  a 
wreck  bad  occurred  to  a  point  13  miles  dis- 
tant, for  the  purpose  of  summoning  a  section 
gang  to  assist  in  clearing  away  the  wreck,  is  a 
fellow  servant  with  an  engineer  In  charge  of 
a  lone  engine  traveling  over  the  same  road,  in 
the  same  direction,  for  the  purpose  of  reaching 
the  nearest  turntable,  so  as  to  turn  bis  en- 
gine, and  return  to  assist  at  the  wreck;  and.  If 
the  track  walker  be  injured  by  the  negligence 
of  the  engineer,  he  cannot  recover  damages 
from  their  common  employer. 

2.  The  plaintiff  having  failed  to  use  reason- 
able care,  as  shown  by  the  evidence.  It  cannot 
be  said  that  he  did  not  contribute  to  the  in- 
jury. 

3.  The  rule  of  law  that  a  train  conductor  rep- 
resents the  company,  and  is  not  a  feilow  serv- 
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ant  with  his  anbordinates,  cRnoot  be  changed 
by  a  regulation  of  the  compauy  so  as  to  make 
the  conductor  a  fellow  servant,  nor  can  a  reiru- 
lation  of  the  company  calline  some  one  else 
a  conductor  bring  a  case  within  the  scope  of 
the  rule  of  law. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Joseph  Stepbanl  against  the 
Southern  Pacific  Railroad  Company.  From  a 
Judgment  for  defendant,  plalnttfC  appeals. 
.Affirmed. 

This  action  was  brought  to  recover  dam- 
Ages  caused  by  the  alleged  negligence  of  the 
defendant  in  running  its  engine  over  and  up- 
on the  plaintiff,  to  his  Injury.  The  record 
shows  that  on  the  30th  day  of  July,  1897,  a 
wreck  bad  occurred  on  defendant's  road  a 
short  distance  east  of  Palisade,  in  the  state  of 
Nevada.  The  engine  and  tender  by  which 
plaintiff  was  afterwards  Injured  bad  that 
morning  arrived  at  Palisade  with  a  train  from 
the  west,  and,  its  passage  east  l)eing  obstruct- 
ed by  the  wreck,  It  was  at  Palisade  detached 
from  the  train,  and  sent  back  west,  to  enable 
it  to  reach  a  turntable  at  Winnemucca,  110 
miles  west,  which  was  the  nearest  turntable  to 
Palisade  which  could  be  reached,  because  of 
the  obstruction  east  of  Palisade.  The  engine 
and  tender  was  compelled  to  go  west  back- 
ward; or,  in  other  words,  the  tender  in  front, 
and  the  boiler  and  cowcatcher  beliind.  The 
engine  so  backing  west  bad  its  usual  attend- 
ants, to  wit,  an  engineer  and  fireman,  there 
being  no  train  attached  thereto.  The  road 
master,  whose  duty  it  was  to  remove  this 
wreck,  had  a  number  of  his  section  hands  at 
work  at  a  point  13  miles  west  of  Palisade, 
and  desired  to  have  them  notified  to  come  to 
Palisade,  and  from  there  to  go  to  the  wreck, 
and  assist  in  the  removal  thereof,  so  as  to 
open  the  road  for  travel  to  the  east.  For  the 
piupose  of  notifying  them,  be  sent  the  plain- 
tiff, who  was  one  of  the  section  hands  and 
track  walker,  on  a  railroad'  velocipede,  from 
Palisade,  to  notify  those  men,  and  bring  them 
to  Palisade  for  the  proposed  work.  The 
plaintiff  on  that  day  started  west  from  Pali- 
sade a  short  time  before  the  engine  and  tend- 
er started,  and  at  a  distance  of  about  1% 
miles  west  of  Palisade  was  run  into  by  the 
engine  and  tender,  and  suffered  the  injury 
complained  of.  The  engine  ran  through  the 
canyon  without  ringing  the  bell  or  blowing 
the  whistle.  The  plaintiff  looked  behind  him 
every  minute  or  two.  The  engineer  could  not 
see  the  plaintiff  before  the  accident  but  the 
fireman  did  see  him  10  or  15  feet  ahead,  and 
called  to  the  engineer  to  stop.  The  engineer 
reversed  the  engine,  and  did  all  be  could  do 
to  stop  it,  and  succeeded  in  doing  so  after 
running  about  20  feet  beyond  the  point  of  the 
accident.  The  road  at  the  point  of  the  in- 
jury, and  for  some  distance  l>oth  east  and 
west  thereof,  passed  over  many  curves  and 
high  cuts,  thus  obstructing  the  view  of  the 
engineer  and  flr«man,  and  preventing  their 


seeing  the  plaintiff  until  within  a  few  feet  of 
him.  At  the  time  of  the  accident  tbe  engine 
was  moving  at  tbe  rate  of  about  10  miles  an 
hour.  On  this  state  of  facts  the  appellant 
contends  that  the  nonsuit  granted  by  the 
court  below  was  Improperly  granted,  and  that 
there  was  a  liability  on  the  part  of  the  re- 
spondent. 

J.  H.  &  H.  R.  Macmillan,  for  appellant. 
Marshall,  Royle  &  Hempstead,  for  respondent. 

After  stating  the  facts,  MINER,  J.,  deliv- 
ered tbe  opinion  of  the  court. 

It  was  admitted  at  the  trial  that  no  statute 
existed  in  Xevada,  at  the  time  of  tbe  injury 
complained  of,  changing  tbe  rule  of  the  com- 
mon law  with  reference  to  fellow  servants, 
or  defining  what  a  fellow  servant  is,  as  in 
Utah,  and  that  tbe  common  law  prevailed  in 
that  state,  and  still  prevails  there.  At  tbe 
time  of  the  injury  the  plaintiff  was  a  com- 
mon laborer  and  track  walker  on  defendant's 
road,  working,  with  others,  under  orders  of 
Mr.  Cannon,  a  section  boss,  who  ordered  the 
plaintiff  to  go  to  Twelve  Mile  Canyon,  where 
he  was  going  when  injured.  Mr.  Cole  was 
road  master,  having  authority  over  the  sec- 
tion boss. 

The  first  qnestlon  to  be  determined  is 
whether  or  not  at  the  time  of  the  injury  in 
Nevada  the  plaintiff  was  a  fellow  servant  of 
the  engineer,  and  whether  the  court  erred  in 
granting  a  nonsuit  By  tbe  stipulation  re- 
ferred to,  this  question  Is  to  be  determined  im- 
der  the  rules  of  the  common  law,  and  not  un- 
der tbe  statute  of  this  state  defining  what  fel- 
low servants  are.  The  authorities  bparing  up- 
on this  question  are  hopelessly  divided  upon 
the  general  subject  of  fellow  servants,  as  well 
as  upcm  the  other  questions  here  involved.  It 
is  useless  to  undertake  to  analyze  the  cases 
which  have  arisen  in  the  courts  of  the  several 
states,  because  they  are  wholly  Irreconcilable 
in  principle,  and  too  numerous  to  classify.  As 
between  the  laborer  or  other  employes  upon 
a  railroad  track  and  the  conductor,  engineer, 
or  other  employes  of  a  moving  railroad  tralh, 
the  courts  of  Massachusetts,  Rhode  Island, 
New  Yotk,  Indiana,  Iowa,  Michigan.  North 
Carolina,  Minnesota,  Maine,  Texas,  California, 
Maryland,  Pennsylvania,  Arkansas,  and  Wis- 
consin hold  that  the  relation  of  fellow  serv- 
ants exists.  Railroad  Co.  v.  Hambly,  154  TJ. 
S.  355,  14  Sup.  Ct.  983.  In  Railroad  Co.  v. 
Ross,  112  U.  S.  377,  6  Sup.  Ct.  1»4,  the  court 
held,  in  substance,  that  a  railroad  corporation 
is  responsible  to  its  train  servants  and  em- 
ployes for  Injuries  received  by  them  In  conse- 
quence of  neglect  of  duty  by  a  train  conductor 
in  charge  of  Its  train  with  the  right  to  com- 
mand its  movements  and  control  the  persons 
employed  upon  it;  that  a  conductor  of  a  rail- 
road train,  who  has  a  right  to  command  tbe 
movements  of  the  train,  and  to  control  tbe 
persons  .--mployed  upon  it,  represents  the  com- 
pany while  performing  those  duties,  and  does 
not  bear  the  relation  of  fellow  servant  to  tbe 
engineer  and  other  employes  of  the  corpora- 
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tion  on  the  train.    Hie  late  territorial  supreme 
court  of  Utah,  In  Webb  t.  Railroad  Co.,  7 
Utah,  363,  26  Pac.  981,  hdd  that  a  car  repair- 
er assisting  in  malting  a  coupling  was  not,  as 
a  matter  of  law,  a  fellow  servant  of  an  en- 
gineer in  charge  of  a  switch  engine;   and  a 
similar  holding  was  made  in  Armstrong  7. 
Railroad  Co.,  8  Utah,  420,  32  Pac.  693,  and 
Openshaw  v.  Railroad  Co.,  6  Utah,  137.    Since 
theee  decisions  were  rendered,  the  rule  has 
been  considerably  enlarged,  and  the  supreme 
court  of  the  United  States,  with  many  of  the 
states,  has  held  to  a  rule  modifying  the  deci- 
sion, in  the  Ross  Case  to  a  considerable  ex- 
tent   In  Randall  v.  Railroad  Co.,  109  U.  S. 
478,  3  Sup.  Ct.  322,  the  court  held,  in  sub- 
stance, that  a  brakeman  working  a  switch 
for  his  train  on  one  track  in  a  railroad  yard 
is  a  fellow  servant  with  the  engineman  of  an- 
other train  of  the  same  corporation  upon  an 
adjacent  track;   and  be  cannot  maintain  an 
action  against  the  corporation  for  an  injury 
caused  by  the  negligence  of  the  engineman  in 
driving  his  engine  too  fast,  and  not  giving 
due  notice  of  its  approach,  without  proving 
negligence  of  the  corporation  in  employing  an 
unfit  engineman.    This  holding  was  upon  the 
theory  that  the  two  were  employed  and  paid 
by  the  same  master,   and   their  duties  were 
such  as  to  bring  them  to  work  at  the  same 
time  and  place,  and  their  respective  services 
bad  the  common  object  and  purpose  of  moving 
the  trains  within  the  sphere  of  their  employ- 
ment.   The  service  rendered  by  a  switchman 
in 'keeping  the  track  clear  for  the  passage  of 
trains  does  not  necessarily  differ,  so  far  aa  ac- 
tions for  negligence  are  concerned,  from  those 
of  a  track  walker  or  other  laborer  engaged 
in  keeping  the  railroad  track  in  repair,  and 
cleaning  it  of  obstructions.    While  neither  of 
these  is   under  the   personal  control  of  the 
engineer,  yet  both  are  engaged  in  an  employ- 
ment that  brings  them  In  contact  with  moving 
trains   and   passing   engines,   and    constitute 
the  lookout  for  securing  the  safety  of  passing 
trains.    The  departments  of  the  two  servants 
are  so  far  separate  from  each  other  that  if  the 
possibility  of  coming  in  contact,  and  hence  in- 
curring danger  from  the  negligent  perform- 
ance of  the  duties  of  such  other  department, 
conld  not  be  said  to  be  within  the  contempla- 
tion of  the  person  injured,  the  doctrine  of  fel- 
low servants  should  not  apply.    In  Martin  v. 
Railroad  Co.,  166  U.  S.  399,  17  Sup.  Ct  603,  it 
was  held,  as  copied  from  the  hcadnotc,  as  fol- 
lows:   "The  plaintiff  In  error  was  in  the  em- 
ployment of  the  defendant  in  error  as  a  com- 
mon laborer.    While  on  a  hand  car  on  a  road, 
proceeding  to  bis  place  of  work,  be  was  run 
into  by  a  train,  and  seriously  injured.    It  was 
claimed  that  the  collision  was  caused  by  care- 
lessness and  negligence  on  the  part  of  other 
employ^  of  the  company, — road  master,  fore- 
man of  the  gang  of  laborers,  conductor,  etc. 
Held,  that  the  co-empioyfis  whose  negligence 
was  alleged  to  have  caused  the  injury  were 
fellow  servants  of  the  plaintiff,  and  hpnce  that 
the  defendant  was  not  liable  for  the  injuries 


caused  by  that  negligence."    In  Railroad  Co. 
V.  Peterson,  16  Sup.  Ct  843,  where  the  fore- 
man of  a  gang  of  laborers.  Including  the  plain- 
tiff, who  were  engaged  In  placing  ties  and  re- 
pairing the  railroad,  with  power  to  hire  and 
discharge  men,  and  direct  the  management  of 
ail  matters  connected  with  their  employment, 
and  while  so  engaged  the  plaintiff  was  injured 
by  the  negligence  of  the  foreman,  it  was  held 
that  the  foreman  was  not  engaged  as  superin- 
tendent In  a  separate  department  of  the  road, 
nor  in  control  of  such  a  distinct  branch  of  the 
w^ork  of  the  company  as  to  render  it  liable  to 
a  co-eInploy6  for  neglect,  but  he  was  a  fellow 
servant,  whose  negligence  entailed  no  liability 
on  the  company.     In  the  case  of  Railroad  Co. 
V.  Chariess,  162  U.  S.  359,  16  Sup.  Ct.  8*8,  it 
appears  from  the  headnote  of  the  case  that 
the  plaintiff  was  a  day  laborer  In  the  employ 
of  the  Northern  Pacific  Railroad.    With  the 
rest  of  his  gang,  he  started  on  a  hand  car, 
under  a  foreman,  to  go  over  a  part  of  the 
section  to  Inspect  the  road.    While  running 
rapidly  round  a  curve,  they  came  in  contact 
with  a  freight  train,  and  they  were  seriously 
injured.    The  brake  of  the  hand  car  was  de- 
fective.   The  freight  train  gave  no  signals  of 
its  approach.    He  sued  the  company  to  recov- 
er damages  for  his  Injuries,  and  it  was  held: 
"(1)  That  the  railroad  company  was  not  liable 
for  negligence  of  its  servants  on  the  freight 
train  to  give  signals  of  Its  approach,  as  such 
negligence,  it  it  existed,  was  the  negligence  of 
a  co-servant  of  the  plaintift;   (2)  that  any  sup- 
posed negligence  of  the  foreman  in  running 
the  hand  car  at  too  high  a  rate  of  speed  was 
negligence  of  a  co-employ6  of  the  company, 
and  not  of  their  common  employer."    In  Rail- 
road Co.  T.  Bangh,  149  U.  S.  368,  13  Sup.  Ct 
914,  it  was  held,  quoting  from  the  headnote, 
as  follows:    "Whether  the  engineer  and  fire- 
man of  a  locomotive  engine,  nmning  alone  on 
a  railroad,  and  without  any  train  attached, 
are  fellow  servants  of  the  company,  so  as  to 
preclude  the  latter  from  recovering  from  the 
company  for  Injuries  cansed  by  the  negligence 
of  the  former,  is  not  a  question  of  local  law, 
to  be  settled  by  the  decisions  of  the  highest 
court  of  the  state  in  which  a  cause  of  action 
arises,  but  is  one  of  general  law,  to  be  deter- 
mined by  a  reference  to  all  the  authorities, 
and  a  consideration  of  the  principles  underly- 
ing the  relations  of  master  and  servant    Such 
engineer  and  such  fireman,  when  engaged  in 
such  duty,  are,  when  so  considered,   fellow 
servants  of  the  railroad  company,  and  the  fire- 
man is  precluded  by  principles  of  general  law 
from  recovering  damages  from  the  company 
for  injuries  caused,  during  the  running,  by  the 
negligence  of  the  engineer."    In  Railroad  Co. 
V.  Uambly,  154  U.  8.  349,  14  Sup.  Ct.  983,  It 
was  held  that:     "A  common  day  laborer  In 
the  employ  of  a  railroad  company,  who,  while 
working  for  the  company  under  the  order  and 
direction  of  a  section  boss  or  foreman,  on  a 
culvert  on  the  line  of  the  company's  road,  re- 
ceives an   injury  by  and  through   the   negli- 
gence of  the  conductor  and  of  the  engineer  In 
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fflOTlng  and  operating  a  passenger  train  npon 
the  company's  road,  Is  a  fellow  servant  with 
such  engineer  and  such  conductor  In  such  a 
sense  as  exempts  the  railroad  company  from 
Uablllty  for  the  Injury  so  Inflicted." 

In  the  argimient  of  this  case  counsel  for  ap- 
pellant rely  upon  the  case  of  Railroad  Co.  y. 
Ross,  112  U.  S.  377,  5  Sup.  Ct  1^,  in  connec- 
tion Tvlth  the  rule  of  the  company.  No.  89, 
to  bring  their  case  within  the  rule  laid  down 
In  the  above  decision.  The  rule  provides  that, 
"in  case  an  engine  Is  run  over  any  portion  of 
the  road  unaccompanied  by  a  conductor,  the 
engineer  must  perform  the  duties  and  make 
the  reports  of  a  conductor,  In  addition  to  his 
own."  And  they  insist  that  this  rule  clothes 
the  engineer  with  the  duties  and  powers  of 
the  conductor  when  running  the  engine  in  the 
absence  of  a  conductor.  If  this  contention 
should  be  maintained,  it  would  clothe  the 
railroad  company  with  power  to  make  rules  to 
such  an  extent  as  would  change  the  law,  and 
relieve  such  company  from  liability.  This 
was  the  holding  In  the  case  of  Railroad  Co.  t. 
Baugh,  149  U.  S.  379,  13  Sup.  Ct  918,  where 
a  similar  rule  to  the  one  referred  to  was  be- 
fore the  court  for  consideration.  In  connec- 
tion with  the  question  of  fellow  servants,  the 
court  said:  "The  Ross  Case,  as  It  is  common- 
ly known,  decided  that  'a  conductor  of  a  rail- 
road train,  who  has  a  right  to  command  the 
movements  of  a  train,  and  control  the  persons 
employed  upon  It,  represents  the  company 
while  performing  those  duties,  and  does  not 
bear  the  relation  of  fellow  servant  to  the  en- 
gineer and  other  employes  on  the  train.'  The 
argument  Is  a  short  one.  The  conductor  of  a 
train  represents  the  company,  and  is  not  a 
fellow  servant  with  his  subordUiates  on  the 
train.  The  rule  of  the  company  provides  that 
when  there  is  no  conductor  the  engineer  shall 
be  regarded  as  a  conductor.  Therefore,  In 
SDCta  case,  he  represents  the  company,  and 
is  likewise  not  a  fellow  servant  with  his 
subordinates.  But  this  gives  a  potency  to  the 
rule  of  the  company  which  It  does  not  pos- 
sess. The  inquiry  must  always  be  directed 
to  the  real  powers  and  duties  of  the  official, 
and  not  shnply  to  the  name  given  to  the  office. 
The  regulations  of  the  company  cannot  make 
the  conductor  a  fellow  servant  with  his  sub- 
ordhiates,  and  thus  overrule  the  law  announ- 
ced In  the  Ross  Case.  Neither  can  it,  by 
calling  some  one  else  a  conductor,  bring  a 
case  within  the  scope  of  the  rule  there  laid 
down.  In  other  words,  the  law  Is  not  shift- 
ed backwards  and  forwards  by  the  mere  reg- 
ulations of  the  company,  but  applies  gen- 
erally. Irrespective  of  all  such  regulations. 
There  Is  a  principle  underlying  the  decision 
In  that  case,  and  the  question  always  is  as 
to  the  applicability  of  that  principle  to  the 
given  state  of  facts."  Further  commenting 
upon  the  rule  laid  down  In  the  Ross  Case, 
the  court  said:  "The  court  therefore  did  not 
hold  that  It  was  universally  true  that,  when 
one  servant  has  control  over  another,  they 
'lease  to  be  fellow  servants  within  the  rule  of 


the  master's  exemption  from  liability,  but  did 
hold  that  an  instruction  couched  hi  such  gen- 
eral language  was  not  erroneous  when  ap- 
plied to  the  case  of  a  conductor  having  ex- 
clusive control  of  a  train  in  relation  to  other 
employes  of  the  company  acting  under  him  on 
the  same  train.  The  conductor  was,  in  the 
language  of  the  opinion,  'clothed  with  the  con- 
trol and  management  of  a  distinct  depart- 
ment.' He  was  'a  superintending  officer,'  as 
described  by  Mr.  Wharton.  He  had  'the  su- 
perintendency  of  a  department,'  as  suggested 
by  the  New  York  court  of  appeals.  •  •  • 
Thus,  between  the  law  department  of  a  rail- 
road corporation  and  the  operating  depart- 
ment there  Is  a  natural  and  distinct  separa- 
tion, one  which  makes  the  two  departments 
like  two  Independent  kinds  of  business  In 
which  the  one  employer  and  master  Is  en- 
gaged. So,  oftentimes,  there  is  In  the  affairs 
of  such  corporation  what  may  be  called  a 
manufacturing  or  repair  department,  and  an- 
other strictly  operating  department.  These 
two  departments  are,  In  their  relation  to  each 
other,  as  distinct  and  separate  as 'though  the 
work  of  each  was  carried  on  by  a  separate 
corporation.  And  from  this  natural  separa- 
tion flows  the  rule  that  he  who  is  placed  in 
charge  of  such  separate  branch  of  the  serv- 
ice, who  alone  superintends  and  has  the  con- 
trol of  it,  is,  as  to  it.  In  the  place  of  the  mas- 
ter. But  this  is  a  very  different  proposition 
from  that  which  affirms  that  each  separate 
piece  of  work  in  one  of  those  branches  of  serv- 
ice Is  a  distinct  department,  and  gives  to  the 
individual  having  control  of  that  piece  of 
work  the  position  of  vice  principal  or  repre- 
sentative of  the  master."  In  discussing  the 
Ross  Case,  the  court,  in  Railroad  Co.  v. 
Hambly,  154  U.  S.  358,  14  Sup.  Ct  985,  dis- 
tinguishes the  Ross  Case,  and  says:  "The 
case  was  decided  not  to  be  one  of  fellow  serv- 
ice upon  the  ground  that  the  conductor  was 
'in  fact,  and  should  be  treated  as,  the  person- 
al representative  of  the  corporation,  for  whose 
negligence  it  is  responsible  to  subordinate  serv- 
ants.' The  court  drew  a  distinction  'betweai 
servants  of  a  corporation  exercising  no  super- 
vision over  others  engaged  with  them  in  the 
same  employment  and  agents  of  a  corporation 
clothed  with  the  control  and  management  of  a 
distinct  department,  in  which  their  duty  is 
entirely  that  of  direction  and  superintend- 
ence.' In  that  particular  case  the  court  found 
that  the  conductor  had  entire  control  and  man- 
agement of  the  train  to  which  he  was  assign- 
ed, directed  at  what  time  it  should  start,  at 
what  speed  It  should  run,  at  what  stations 
it  should  stop,  and  for  what  length  of  time, 
and  everything  essential  to  Its  successful 
movements,  and  that  all  persons  employed  up- 
on it  were  subject  to  his  orders.  Under  such 
circumstances  he  was  held  not  to  be  a  fellow 
servant  with  the  fireman,  brakeman,  and  en- 
gineer." The  facts  in  this  case  differ  some- 
what from  the  facts  In  the  Ross  Case  and 
from  cases  referred  to  from  Utah.  The  plain- 
tiff was  a  common  track  walker,  engaged  in 
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keeping  the  track  In  repair  so  tbat  trains  could 
pass  up  and  down  the  road  In  safety.  A 
wreck  having  occurred,  he  was  sent  ahead  by 
the  section  boss,  on  a  railroad  veloclpc<le,  to 
notify  certain  members  of  the  section  gang  to 
come  to  Palisade,  and  assist  in  removing  the 
wreck.  The  engineer  and  fireman  were  sent 
back  west  with  the  engine  and  tender  to 
reach  a  turntable,  so  as  to  turnaround,  and  re- 
turn to  assist  In  removing  the  same  wreck  on 
the  same  road  on  which  the  plaintiff  was  worj£- 
Ing.  The  plaintiff  and  the  engineer  were  In  the 
same  department  of  labor,  working  for  the 
same  object,  under  a  common  master.  The  line, 
object  and  puiiKise  of  employment  was  the 
same  at  the  time  of  the  injury.  Their  duties 
were  such  as  would  bring  them  to  work  at 
the  same  time  and  place.  Their  respective 
services  at  the  time  had  the  common  object 
and  purpose  of  removing  the  wreck.  They 
were  employed  and  paid  by  the  same  general 
master.  In  the  same  general  line  of  work.  So 
far  as  negligence  Is  concerned,  the  service  of 
the  train  walker  does  not  differ  materially 
from  the  engineer  running  the  train  over  the 
track.  The  mission  of  the  one  was  to  keep 
the  track  clear  from  obstructions,  and  to  bring 
aid  to  assist  in  removing  obstructions  upon  It, 
and  put  it  In  a  condition  so  that  the  engineer, 
or  the  company  by  Its  engineer,  could  ran 
trains  over  in  safety,  and  at  the  same  time 
remove  himself  from  the  danger  of  contact 
with  the  cars.  In  this  case  the  plaintiff  and 
the  engineer  were  sent  on  the  same  errand. 
They  were  working  to  clear  the  track  from  a 
wreck.  They  both  started  on  the  same  er- 
rand, and  were  working  with  the  same  ob- 
ject In  view.  The  plaintiff  knew  the  engine 
was  following  him.  He  was  aware  of  the 
danger  he  was  in.  His  employment  brought 
htm  in  constant  connection  and  contact  with 
passing  or  moving  trains.  While  he  was  on 
the  lookout  for  the  safety  of  passing  trains 
when  Inspecting  and  repairing  the  track  and 
while  going  upon  this  present  mission,  he 
was  also  bound  to  look  out  for  his  own  safety, 
and  keep  clear  from  passing  engflnes.  The 
laborer  upon  a  railroad  track,  whether  he  be  a 
track  walker  or  one  operating  a  railroad  ve- 
locipede, Is  frequently  exposed  to  dangers  of 
passing  trains,  and  Is  bound  to  look  out  for 
them.  The  negligent  management  of  the 
trains  Is  a  risk  which  Is  taken  into  considera- 
tion by  him  when  entering  into  the  service  of 
the  company.  The  general  rule  Is  that  one 
who  enters  the  service  of  another  takes  upon 
himself  the  ordinary  risks  of  the  negligent 
acts  of  his  fellow  servants  In  the  course  of 
their  employment.  The  separate  service  had 
the  common  object  of  removing  the  wreck  and 
running  the  cars.  The  departments  of  serv- 
ice of  the  plaintiff  and  the  engineer  were  not 
so  far  removed  from  each  other  but  that  the 
possibility  of  coming  In  contact  and  Incurring 
danger  to  each  other  from  their  negligent  acts 
must  have  been  In  contemplation  of  the  plain- 
tiff when  he  entered  the  defendant's  service. 
E:ach,  on  entering  the  service,  and  undertak- 


ing to  remove  the  wreck,  took  the  risk  of  the 
negligence  of  the  other  in  performing  their 
respective  services.  Under  the  great  weight 
of  authority  neither  can  maintain  an  action 
for  an  injury  caused  by  such  negligent  acts 
of  their  common  employment.  Had  the  plain- 
tiff exercised  that  reasonable  care  and  caution 
which  he  was  called  upon  to  exercise  In  the  po- 
sition In  which  he  vras  placed,  it  Is  quite  pos- 
sible that  he  might  have  avoided  the  Injury 
be  complains  of.  By  falling  to  use  reasonable 
care.  It  cannot  be  said  that  he  did  not  con- 
tribute to  bring  upon  himself  the  Injury  for 
which  he  seeks  redress. 

Upon  a  careful  examination  of  all  the  deci- 
sions of  the  higher  courts  of  the  country,  we 
are  Impelled  to  conclude  that  under  the  facts, 
as  shown,  the  plaintiff  was  a  fellow  servant 
of  the  engineer,  and  that  the  court  committed 
no  error  In  directing  a  verdict  (or  the  defend- 
ant. The  Judgment  of  the  district  court  Is 
affirmed,  with  costs. 

BARTCH,  0.  J.,  concurs. 


(8  Kan.  App.  398) 
STATE  V.  COLLINS. 
(Court  of  Appeals  of  Kansas,  Xorthcm  Depart- 
ment, C.  D.    March  21,  1809.) 

IsToxiCATiNO   Liquors — Ixfobmatiosj — Verifica- 
tion— EviDBSCK — Election  by  State. 

1.  Where  an  information  charging  the  unlaw- 
ful sale  of  intoxirating  liquors  is  positively 
verified  under  the  forms  of  law  by  the  public 
prosecutor,  and  the  defendant  is  arrotited  upon 
a  warrant  issued  thereon,  and  enters  into  a 
recognizance  for  his  appearance  at  a  subsequent 
term  of  court,  thereafter  a  motion  to  quash  the 
warrant  and  information  upon  the  grounds 
"that  the  information  is  not  properly  verified, 
that  the  county  attorney  has  no  personal  knowl- 
edge of  the  facts  alleged  therein,"  is  properly 
overruled,  without  bonriug  evidence  tending  to 
show  that  the  only  knowledge  possessed  by  the 
county  attorney  was  based  upon  information 
and  belief. 

2.  Upon  the  trial  of  C.  for  the  unlawful  sell- 
ing of  intoxicating  liquors,  it  is  error  for  the 
trial  court  to  refuse  to  strike  out  testimony 
that  one  K.  had  sold  to  the  witness  intoxicating 
liquors,  where  there  is  no  showing  as  to  what 
relation,  if  any,  existed  between  C.  and  Iv- 
or that  C.  was  in  any  way  responsible  for  the 
unlawful  acts  of  K. 

3.  Where  the  county  attorney  is  required  to 
elect  upon  what  particular  sale  of  intoxicating 
liquors  he  will  rely  for  a  conviction,  testimo- 
ny of  more  than  one  unlawful  sale  having  been 
given  under  a  single  count.  It  is  necessary  for 
the  prosecutor  to  designate  in  some  proper  way, 
with  reasonable  certainty,  that  particular  trans- 
action upon  which  lie  relies  for  conviction. 

(Syllnbus  by  the  Court.) 

Appeal  from  district  court,  Osborne  county; 
R.  M.  Pickler,  Judge. 

Ed.  Collins  was  convicted  of  selling  Intoxi- 
cating liquors,  and  appeals.    Reversed. 

D.  M.  Thorp,  J.  W.  Tucker,  and  .T.  L.  Trav- 
ers,  for  appellant.  S.  W.  Smith  and  W.  B. 
Webster,  for  the  State. 

Mcelroy,  J.  The  county  attorney  filed 
an  lufonuatlon  in  the  district  court  of  Os- 
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borne  comity,  charging  tbe  defendant,  Ed. 
Collins,  In  eight  counts  with  the  unlawful 
sale  of  Intoxicating  liquors,  and  In  the  ninth 
count  with  maintaining  a  common  nuisance 
under  tbe  prohibitory  law.  The  defendant 
was  arrested  upon  a  warrant  Issued  thereon, 
and  on  the  27th  day  of  September,  1897,  there- 
after entered  Into  a  recognizance  for  his  ap- 
pearance at  tbe  next  term  of  court.  At  the 
October,  1887,  term,  tbe  case  was  continued, 
and  tbe  defendant  entered  Into  a  recognizance 
for  his  appearance  at  tbe  February,  1S98, 
term.  At  the  February  term  the  defendant 
filed  his  motion  to  quash  the  information,  and 
to  compel  tbe  county  attorney  to  attach  there- 
to the  testimony  of  witnesses  examined  be- 
fore him,  which  motion  was  overruled,  the 
defendant  excepting.  Thereafter  the  defend- 
'  ant  waived  arraignment,  and  pleaded  not 
guilty.  Tbe  defendant  was  convicted  on  the 
sixth  count  of  the  Information,  sentenced  to 
pay  a  fine  of  $100,  and  to  be  confined  In  the 
county  Jail  30  days.  The  motion  to  quash  the 
information  was  presented  upon  tbe  grounds 
that  tbe  information  was  not  properly  verified, 
that  tbe  county  attorney  had  no  personal 
knowledge  of  the  facts  alleged  therein,  that 
prior  to  tbe  filing  of  the  information  tbe  coun- 
ty attorney  had  examined  witnesses  touching 
their  knowledge  of  the  violations  of  the  pro- 
hibitory law  by  the  defendant,  that  such  testi- 
mony should  be  attached  to  the  information. 
The  Information  was  properly  verified.  It 
was  verified  by  tbe  positive  oath  of  the  coun- 
ty attorney.  This  was  sufficient  to  authorize 
the  Issuance  of  tbe  warrant.  On  tbe  hearing 
of  the  motion  it  was  agreed  "that  no  written 
statements  of  evidence  were  taken  before  the 
county  attorney  before  the  commencement  of 
this  action  or  the  filing  of  the  complaint"  The 
defendant  offered  to  Introduce  evidence  in 
support  of  his  motion  to  the  effect  that  tbe 
county  attorney  had  no  personal  knowledge  of 
the  facts  alleged  in  the  information.  This  evi- 
dence was  properly  rejected.  Before  the  mo- 
tion to  quash  was  filed,  tbe  defendant  bad  en- 
tered Into  a  recognizance  for  bis  appearance 
at  a  subsequent  time.  Thereby  be  waived  all 
irregularity.  If  any,  of  the  warrant  and  arrest. 
State  V.  Lougton,  35  Kan.  375,  11  Pac.  163; 
Junction  City  v.  Keeffe,  40  Kan.  275,  19  Pac. 
735;  State  v.  Dugan,  52  Kan.  23,  34  Pac.  409. 
The  ruling  of  the  trial  court  upon  tbe  evidence 
could  not  prejudice  the  rights  of  tbe  defend- 
ant if  the  motion  to  quash  the  information 
was  properly  overruled.  There  is  no  com- 
plaint as  to  the  ruling  of  tbe  court  upon  tbe 
motion  to  quash.  Tbe  information  was  veri- 
fied under  tbe  forms  of  law  by  the  public  pros- 
ecutor. Such  a  verification  Imports  verity, 
and  is  sufficient  as  a  basis  for  the  Issuance 
of  a  warrant. 

Complaint  Is  made  that  the  court  erred  In 
overruling  the  defendant's  motion  to  strike 
out  tbe  testimony  of  John  Cole  as  incompe- 
tent, as  follows:  "Q.  When  did  you  next  get 
anything  there  from  Mr.  Collins,  if  any?  A. 
Well,  I  should  Judge  It  was  June;  somewhere 


along  there.  Q.  Wbat  did  yon  buy  that  time? 
A.  Bought  some  beer.  Q.  Did  you  get  it'  In 
a  bottle  or  glass?  A.  Got  it  In  a  glass.  Q. 
I  now  ask  him  to  describe,  as  I  did  in  the 
question,  what  was  in  tbe  room?  who  was  in 
tbe  room  at  the  time  you  purchased  this  liq- 
uor referred  to?  A.  Tbe  second  time?  Q. 
Yes,  sir;  the  second  purchase.  A.  Why,  I 
think  Mr.  Kelly  was  in  at  that  time.  Q. 
Who  did  you  purchase  it  from?  A.  I  think  I 
got  it  that  time  from  Mr.  Kelly.  Q.  Was  Col- 
lins present  at  that  time?  A  I  can't  say.  I 
don't  recollect."  There  is  nothing  in  the  rec- 
ord to  show  what  relation,  If  any,  Kelly  sus- 
tained to  the  defendant.  To  bold  the  defend- 
ant, Collins,  responsible  for  the-sale  made  by 
Kelly,  it  would  be  necessary  to  show  that  the 
defendant  was  lu  some  manner  responsible  for 
his  acts.  It  cannot  be  presumed,  in  the  ab- 
sence of  any  showing,  that  the  defendant  was 
in  any  manner  responsible  for  the  unlawful 
or  wrongful  acts  of  Kelly.  This  testimony 
was  incompetent,  and  should  have  been  struck 
out.  It  constitutes  the  only  element  of  uii-, 
certainty  entering  into  the  trial  of  the  case. 
The  court  erred  in  overruling  the  defendant'u 
motion  to  strike  out  this  evidence. 

Complaint  is  made,  also,  that  the  trial  court 
erred  in  not  requiring  the  state  to  make  its 
election  upon  the  sixth  count  more  definite  and 
certain;  that  tbe  election  as  made  was  too 
vague,  indefinite,  and  uncertain  under  tbe  evi- 
dence. When  the  state  had  concluded  its  evi- 
dence, the  defendant  filed  a  motion  that  tbe 
prosecution  elect  upon  which  sale  It  would  rely 
for  a  conviction  upon  the  several  counts  of  the 
information.  The  state  elected  as  to  the  sixth 
count  as  follows:  "Tbe  state  further  relies  on 
the  sixth  count,  being  tbe  second  sale  made 
to,  and  testified  to  by,  John  Cole,  during  the 
early  part  of  July,  1887,  or  last  of  June,  1897." 
The  testhnony  of  John  Cole  as  to  tbe  second 
sale  is  as  follows:  "The  first  I  ever  got  there 
was  two  bottles  of  beer,  about  March  or  April, 
1887.  I  bought  one  from  Mr.  Collins.  Q4 
When  did  you  next  get  anything  there  from 
Mr.  Collins,  if  any?  A.  Well,  I  should  Judge 
it  was  Jime;  somewhere  along  there.  Q. 
What  did  you  buy  that  time?  A.  Bought 
some  beer.  Q.  Did  you  get  it  in  a  bottle  or 
glass?  A.  Got  it  In  a  glass.  Q.  I  now  ask 
him  to  describe,  as  I  did  in  question,  what  was 
in  the  room?  who  was  in  the  room  at  the 
time  you  purchased  this  liquor  referred  to? 
A.  The  second  time?  Q.  Yes,  sir;  tbe  sec- 
ond purchase?  A.  Why,  I  think  Mr.  Kelly 
was  In  at  that  time.  Q.  Who  did  you  pur- 
chase It  from?  A.  I  think  I  got  It  that  time 
from  Mr.  Kelly.  Q.  Was  Collins  present  at 
tbat  time?  A.  I  can't  say.  I  don't  recollect. 
Q.  You  may  state  when  tbe  third  time  was, 
to  the  best  of  your  remembrance,  you  bought 
liquor  from  Collins.  A.  I  can't  say  when  the 
third  time  was.  I  didn't  keep  any  track.  It 
was  as  early  as  July.  I  think  it  was  along  In 
the  forenoon.  Ed.  Collins  was  there.  I  stay- 
ed long  enough  to  get  a  drink  and  went  out." 
Cross-examination:    "The  second  time  I  was 
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nsrtT  Oien,  I  tbonld  Jndge,  wis  the  first  oC 
March  or  April  It  was  in  the  evening,  ahont 
8  o'dock.  There  was  sereral  persons  In  the 
room.  CktUins  was  helping  dish  ont  beer.  I 
know  I  got  one  bottle  from  him.  The  next 
time  I  was  there  In  that  place  of  business  I 
think  was  la  the  forepart  of  Jane.  It  was 
akwg  In  the  forenoon  sometime.  I  stayed  In 
there  that  time  5  or  10  mlnntes.  I  don't  know 
that  Ed.  Collins  was  there.  I  think  Tom 
Kelly  was  there.  Q.  When  was  the  next  time 
yon  was  in  there?  A.  Well,  I  think  that  was 
some  time  in  June,  or  July,— forepart,  I  think, 
some  time  In  June,— I  sbonld  say  yes,  some 
time  in  June.  Q.  What  was  It  yon  purchased 
the  third  time,  If  yon  remember;  that  Is,  what 
kind  of  Uquor?  A.  I  think  it  was  a  glass  of 
whisky  I  got,  to  the  best  of  my  knowledge.  I 
got  it  from  Collins."  Tlie  first  sale  was  made 
abont  April,  1807,  by  Collins;  the  second  sale 
was  made  by  Kelly,  In  June;  the  third  sale 
was  made  by  Collins,  in  June  or  July.  There 
Is  nothing  in  the  record  to  show  what.  If  any, 
relation  Kelly  sustained  to  Collins.  It  appears 
to  have  been  left  as  a  mere  surmise  or  con- 
jecture as  to  whether  the  defendant  was  In 
any  wise  responsible  for  the  sale  made  by  Kel- 
ly. The  third  sale  was  made  by  defendant, 
and  appears  to  have  been  whisky.  The  county 
attorney.  In  his  brief,  says  that  the  prosecu- 
tion elected  to  rely  for  a  conriction  nnder  the 
rixth  count  upon  the  second  sale  by  Ed.  Col- 
lins to,  and  testiQed  to  by,  John  Cole  during  the 
early  part  of  July  or  last  of  June,  1897,  the 
same  being  whisky;  that  It  was  so  understood 
by  the  Jury,  the  coart,  and  all  concerned.  It 
may  be  that  the  comity  attorney  so  understood 
the  election,  bnt  the  sale  of  whisky  was  the 
third  sale,  and  not  the  second.  This  is  Btated  by 
the  witness  both  In  his  direct  and  cross  exam- 
ination; BO,  if  the  state  Intended  to  rely  on  the 
transaction  of  the  sale  of  the  glass  of  whisky, 
then  it  was  the  third  sale  on  which  the  state 
relied.  If  the  Incompetent  testimony  of  Cole 
had  been  struck  out,  as  It  should  have  been, 
this  element  of  uncertainty  would  have  been 
eliminated.  Who  can  say  that  all  of  the  Ja- 
rors  understood  the  election  to  apply  to  the 
third  sale,  when  It  specifically  states  the  sec- 
ond? The  language  of  the  election  Is:  "The 
state  further  relies  on  the  sixth  count  being 
the  second  sale  made  to,  .and  testifled  to  by, 
John  Cole,  during  the  early  part  of  July,  1897, 
or  last  of  June,  1897."  Some  of  the  Jurors 
may  have  thought  the  election  referred  to  the 
sale  of  beer  made  by  Kelly,  while  other  of  the 
Jurors  may  have  thought  the  election  referred 
to  the  transaction  which  Included  the  sale  of 
the  glass  of  whisky.  By  this  process  the  ver- 
dict of  the  Jury  might  result  without  all  of  the 
Jurors  consenting  and  agreeing  upon  the  same 
proposition.  If  five  of  the  Jurors  took  the  elec- 
tion literally  (hat  It  meant  the  second  sale^ 
their  Judgment  would  certainly  be  based  upon 
the  transaction  between  Kelly  and  the  witness 
Cole;  and,  If  the  other  seven  Jurors  took  the 
election,  as  the  county  attorney  insists,  that  It 
had  reference  to  the  sale  of  the  glass  of  whis- 


ky by  the  defendant,  GoIHna,  tten  we  would 
have  a  verdict  of  guilty  without  the  concur' 
rence  of  all  the  Jurors.  In  a  criminal  trial 
where  the  state  has  offered  evidence  tending 
to  prove  several  distinct  and  substantive  of- 
fenses. It  is  the  duty  of  the  court,  upon  a  mo- 
tion of  the  defendant,  to  require  the  prosecu- 
tion, before  the  defendant  Is  put  upon  his  de- 
fense, to  elect  with  reasonable  certainty  upon 
which  particular  transaction  the  prosecution 
will  rely  for  conviction.  State  v.  Schwelter, 
27  Kan.  500;  State  ▼.  Crlmndns,  SI  Kan.  376, 
2  Pac.  574;  State  t.  Moulton,  52  Kan.  69,  34 
Pac.  412;  State  r.  O'Connell,  31  Kan.  383, 
2  Pac  579;  State  ▼.  Gnettler,  34  Kan.  582,  9 
Pac.  200.  From  what  we  have  said  It  fol- 
lows that  the  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial,  for  the  rea- 
son that  the  court  refused  to  strike  out  the  in- 
competent testimony,  and  the  failure  on  the 
part  of  the  court  to  require  the  state  to  make 
Its  election  more  definite  and  certain.  The 
Judgment  of  the  court  below  will  be  reversed, 
and  cause  remanded  for  a  new  triaL  All  the 
Judges  concurring. 


(S  Kan.  A.  341) 
CLARK  et  al.   v.   DEVERATJX  et  aL« 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    April  26,  1899.) 

BCHOOL  DiSTBIOT — KXOBSIVB  TaX. 

A  court  cannot  decide  from  the  expendi- 
tures of  the  past  alone  that  a  tax  voted  by  the 
electors  of  a  school  district  is  arbitrary,  op- 
pressive, and  illegal,  or  that  it  will  produce  a 
sum  which,  added  to  tlie  amount  then  on  band, 
will  be  in  excess  of  the  reasonable  requirements 
of  the  district. 
(SyUabos  by  the  Court) 

Error  from  district  court,  Doniphan  county; 
B.  M.  Emery,  Judge. 

Action  by  S.  H.  H.  dark  and  others,  receiv- 
ers of  the  St  Joseph  &  Orand  Island  Railroad 
Company,  against  W.  B.  Deveraux  and  school 
district  No.  2,  Doniphan  county.  Oliver  W. 
Mink  and  Thomas  P.  Wilson,  receivers,  were 
subsequently  substituted  as  plaintiffs.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er^ 
ror.    Affirmed. 

M.  A.  Reed  and  J.  J.  Baker,  for  plaintiffs  In 
error.    A.  S.  Brewster,  for  defendants  In  error. 

WELLS,  J.  This  action  was  brought  in  the 
district  court  of  Doniphan  county  by  the  re- 
ceivers of  the  St  Joseph  &  Orand  Island  Rail- 
road Company  to  recover  from  school  district 
No.  2,  Doniphan  county,  $1,139.75,  claimed  to 
have  been  illegally  levied  against  plaintiffs' 
property  In  said  district  and  paid  under  pro- 
test to  avoid  a  levy  and  sale  of  their  property. 
After  the  plaintiffs  rested  In  the  district  court, 
the  defendants  Interposed,  and  the  court  sus- 
tained, a  demurrer  to  the  evidence,  and  this 
action  is  brought  here  for  review.  Previous 
to  the  submission  of  the  case  upon  its  merits, 
the  defendants  filed  a  motion  to  dismiss  thesr 
proceedlnisB,  for  the  reason  that  the  plair.tlffH 
had  ceased  to  be  the  receivers  of  said  call- 

S  Rehearing  denied  June  18k  1880. 
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i-oad  company,  and  the  plaintiffs  In  error  filed 
Uie  petition  of  Oliver  W.  Minlc  and  Thomas 
P.  Wilson,  setting  forth  that  on  May  4,  1898, 
the  plaintiffs  In  error  herein  resigned  as  recelv- 
eiB,  which  resignation  was  accepted  by  the 
court,  and  said  petitioners  were  appointed  and 
qualified  as  successory  receivers  In  their  place 
and  stead,  and  asking  that  this  action  be  re- 
vived in  the  names  of  said  petitioners,  and 
that  this  action  proceed  in  their  names.  This 
court,  being  fully  advised  in  the  premises,  did 
overrule  the  said  motion  to  dismiss,  and  orders 
this  action  to  be  revived,  and  henceforth  pros- 
ecuted In  the  name  of  Oliver  W.  Minli  and 
Thomas  P.  Wilson,  receivers  of  the  St  Joseph 
&  Grand  Island  Railroad  Company. 

The  only  question  raised  upon  the  merits  is: 
Does  the  evidence  offered  and  introduced  by 
the  plaintiffs  entitle  them  to  a  judgment? 
The  evidence  upon  the  trial  establishes  the  fol- 
lowing facts:  That  at  the  annual  meeting  of 
said  school  district  held  on  July  25,  1895,  the 
electors  voted  a  tax  of  five  mills  on  the  dollar 
on  all  the  taxable  property  in  said  district,  of 
which  three  mills  was  for  teachers'  wages  and 
two  mills  for  Incidentals;  that  the  amount  of 
said  tax  levied  against  plaintiffs'  property  was 
$1,130.'!?;  that  plaintiffs  paid  the  same,  un- 
der protest,  to  save  their  property  from  sale; 
that  at  said  time  there  was  in  the  hands  of 
the  county  treasurer  $3,833.74  belonging  to 
said  school  district,  and  on  June  30,  1895, 
there  was  in  the  hands  of  the  district  treas- 
urer J469.28;  that  on  July  25, 1895.  there  were 
no  debts  existing  against  said  district;  that 
the  total  expense  for  the  last  preceding  year 
was  $1,508.25,  of  which  $1,1C0  was  for  teach- 
ers' wages,  and  $348.25  for  rents,  repairs,  fuel, 
and  other  Incidentals;  and  that  of  the  amount 
In  the  hands  of  the  county  treasurer  $2,000 
was  paid  by  plaintiffs'  company  as  a  bridge 
tax,  which  had  been  in  litigation.  The  plain- 
tiffs also  offered  to  prove  that  the  total  amount 
expended  by  said  school  district  for  the  year 
1831  was  $1,921.04,  for  1892  was  $1,431.47,  and 
for  1S93  was  $1,871.  This  was  all  the  evi- 
dence offered  which  had  any  bearing  on  the 
necessities  of  the  district  or  the  intention  of 
its  voters  in  relation  to  future  disbursements. 
The  presumption  is  that  the  voters  of  a  mu- 
nicipal corporation,  within  the  limit  prescribed 
by  law,  are  the  best  judges  of  the  necessities 
of  their  municipality,  and  it  must  be  a  fla- 
grant misuse  of  their  privileges  that  would 
justify  a  court  in  pronouncing  their  action  as 
arbitrary,  oppressive,  and  illegal.  That  courts 
may  do  so  in  extreme  cases  we  do  not  deny; 
but,  before  they  will  presume  to  pronounce 
such  a  judgment.  It  must  afl3rmatlvely  appear 
to  be  justified  by  the  evidence. 

In  the  case  at  bar,  we  are  in  utter  darlcness 
as  to  the  requirements  and  necessities  of  the 
school  district,  except  through  such  light  as 
may  be  shed  on  the  subject  by  the  expendi- 
tures of  the  preceding  years.  Cases  may  be 
easily  imagined  where  the  past  would  furnish 
but  little  light  as  to  the  needs  of  the  present. 
A.  new  school  bouse,  tanproved  appliances,  ad- 


ditional teachers,  and  of  a  higher  grade,  may 
ail  be  demanded  by  the  peculiar  situation  In 
wblch  the  school  district  Is  placed,  and  of  all 
this  we  have  no  l^nowledge,  and  can  get  none 
from  the  record. 

The  judgment  of  the  district  court  Is  a^m- 
ed. 


COLES  V.  NIKIRK. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    March  21,  1899.)       . 

IHBTBOOTIONS— WSIOHT  or  EVIDENOB. 

An  instruction  that  the  jury  must  look  to 
the  evidence  so  far  as  It  is  clear  and  unam- 
biguoua,"  in  order  to  determine  the  contract  in 
wjiich  the  loan  sued  for  is  made,  is  misleading, 
aa  implying  that  if  it  was  not  clear  and  unam- 
biguous it  need  not  be  considered. 

Error  from  district  court,  Geary  comity; 
O.  L.  Moore,  Judge. 

Action  by  Malcolm  A.  Coles  against  Samuel 
H.  NIklrlc.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

W.  S.  Boark,  for  plaintiff  in  error.  J.  V. 
Humphrey,  for  defendant  In  error. 

PER  CURIAM.  On  July  19,  1892,  the 
plaintiff  In  error  loaned  the  Investment  Bank- 
ing Company  $150,  and  received  therefor  the 
promissory  note  of  said  company  for  said 
amount,  payable  on  30  days'  call,  with  Inter- 
est at  8  per  cent,  per  annum.  On  April  25, 
1893,  said  plaintiff  wrote  A.  L.  Barnes,  who 
was  the  president  and  business  manager  of 
said  company,  stating  that  he  should  have  In 
a  few  weeks  about  $250,  which  he  desired  to 
place  at  Interest,  and  asking  If  he  (Barnes) 
could  use  it,  to  which  Barnes  on  April  29th 
replied  that  he  could  use  It  at  9  per  c^nt, 
and  also  offered  to  sell  him  certain  securities. 
On  May  16th,  the  offer  of  9  per  cent,  was  ac- 
cepted, and  a  draft  for  $202.88  sent,  payable 
to  "A.  L.  Barnes,  Prea.  Investment  Banking 
Company."  On  May  31st,  A.  L.  Barnes  re- 
turned to  plaintiff  his  note  and  collateral  se- 
curing same.  On  July  22,  1895,  plaintiff  t>e- 
gan  this  action  against  the  defendant  as  one 
of  the  stockholders  of  the  Investment  Bank- 
ing Company,  seekhig  to  collect  said  money 
from  him,  under  the  double  liability  law,  as. 
a  debt  against  the  Investment  Banking  Com- 
pany. The  defendant  denied  the  liability  of 
the  company,  and  pleaded  that  the  same  was 
the  individual  debt  of  Barnes.  This  was  de- 
nied by  the  reply.  The  case  was  tried  to  a 
jury,  who  returned  a  verdict  for  the  defend- 
ant Judgment  was  rendered  accordingly, 
and  the  case  brought  here  for  review. 

The  only  assignment  of  «Tor  In  the  plain- 
tiff In  error's  brief  is  as  to  the  instructions 
given  by  the  court;  and,  as  the  only  Instruc- 
tions excepted  to  by  the  plaintiff  were  those 
marked  10  and  11,  these  are  the  only  ones 
which  can  be  considered  by  us.  These  read 
as  follows:  "(10)  If,  when  plaintiff  sent  his 
check  for  $262,138  to  Barnes  in  May,  1893,  be 
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intended  and  expected  the  same  to  be  loaned 
to  the  InveBtment  Banking  Company,  and  fur- 
ther intended  ajid  expected  the  $150  loan 
theretofore  made  to  said  company  to  be  con- 
tinued 'x\'Ith  said  company,  and  said  Barnes 
assumed  to  take  ttotb  of  said  sums  as  a  loan 
to  himself  individually,  and  sent  his  individ- 
ual note  therefor  to  plaintiff,  and  if  piain- 
tift,  on  receipt  of  such  note,  Informed  Barnes 
that  he  did  not  inteud  to  make  tills  loan  to 
him  individually,  and  requested  him  to  ad- 
just it  differently,  and  Barnes  then  promised 
to  do  this,  nevertheless,  if  plaintiff  afterwards 
acquiesced  in  the  arrangement  of  the  loan  to 
Barnes,  and  retained  his  personal  note  with 
the  security  therefor  furnished  by  Barnes,  and 
thereafter  requested  Barnes  to  make  a  re- 
newal of  this  individual  note,  he  must  be  held 
to  have  ratified  it,  and  your  verdict  must  be 
for  the  defendant.  (11)  In  determining  what 
was  the  contract  under  which  the  $416.88  was 
loaned,  and  to  whom  it  was  loaned,  you  must 
look  entirely  to  the  evidence  offered,  so  far 
as  such  evidence  is  clear  and  unambiguous. 
You  cannot  add  to  or  vary  in  any  way  the 
terms  of  the  contract,  as  shown  by  the  evi- 
dence, by  any  supposition  as  to  any  Intention 
which  either  of  the  parties  may  have  had 
with  reference  to  the  loan,  but  which  is  not 
shown  by  the  evidence." 

By  Instruction  No.  10  the  court  told  the  Jury 
substantially  that,  although  the  plaintiff  may 
have  intended  that  the  loan  should  be  made 
to  the  company,  and  not  to  Barnes  Individu- 
ally,  yet,  after  receiving  the  papers  and  learn- 
ing how  Barnes  intended  it,  he  acquiesced  in 
the  arrangement  as  made,  it  would  be  a  rat- 
ification of  the  loan  to  Barnes,  and  they  must 
find  for  the  defendant.  We  do  not  see  any 
error  in  this;  on  the  contrary,  it  seems  to  us 
to  be  a  reasonably  fair  statement  of  the  law 
as  applied  to  the  facts  in  the  case  as  con- 
tended for  by  the  plaintiff. 

By  instruction  No.  11  the  jury  were  told 
that  they  must  look  entirely  to  the  evidence 
offered,  so  far  as  such  evidence  Is  clear  and 
unambiguous,  to  determine  what  was  the  con- 
tract under  which  said  loan  was  made.  This 
Implied  that,  if  the  evidence  was  not  clear 
and  unambiguous,  they  need  not  consider  It; 
and,  in  the  absence  of  the  usual  instruction 
that  the  jury  are  the  exclusive  judges  of  the 
weight  of  the  evidence  and  the  crodiblllty  of 
the  witnesses,  may  have  misled  them  as  to 
their  duty. 

The  judgment  of  the  district  court  will  be 
reversed,  and  a  new  trial  directed. 


(8  Kan.  App.  436) 

ROWLEY  v.  WILKINSON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Sept.  7,  1808.) 
Tax  TiTLii — PuacnASE  bt  Osb  in  Possession  Un- 
der License. 
A  person  who   uses   land  without  paying 
anything  therefor,  under  an  agreement  made 
between  the  owner  and  a  third  party  that  said 
parties  should  have  the  use  of  the  land  for  the 


payment  of  the  taxes,  cannot  acquire  a  ralid 
tax  title  thereon  under  a  sale  for  taxes  levied 
for  the  year  it  was  so  used  by  him. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  county; 
Lee  Monroe,  Judge. 

Action  by  3.  W.  Rowley  against  J.  H.  Wil- 
kinson. Judgment  for  defendant,  and  plaln- 
tiu  brings  error.    Reversed. 

G.  H.  Bailey,  for  plaintiff  in  error.  K.  E. 
Willcockson,  for  defendant  in  error. 

WELLS,  J.  This  action  was  originally 
brought  In  the  district  court  of  Logan  couuty 
by  the  plaintiff  in  error,  as  plaintiff,  against 
the  defendant  In  error,  as  defendant,  to  re- 
cover the  possession  of  certain  lands  in  said 
county.  The  defendant  filed  a  general  denial, 
and  upon  the  Issues  thus  formed  a  trial  was 
had,  judgment  rendered,  and  judgment  set 
aside,  and  a  second  trial  granted.  A  second 
trial  was  had  to  the  court,  which  resulted  in 
a  judgment  for  the  defendant  for  costs.  Time 
was  taken,  a  case  made,  and  the  matter 
brought  here  for  review. 

The  undisputed  evidence  in  this  case  shows 
that  the  plaintiff  is  the  owner  of  the  land  in 
question,  and  entitled  to  the  possession  there- 
of, unless  the  title  thereto  Is  transferred  to 
the  defendant  by  his  tax  deed,  which  was 
based  upon  a  sale  for  the  taxes  for  the  year 
1892;  that,  during  the  season  of  1892,  Louis 
Burk,  who  took  the  assignment  from  the 
county  of  the  certificate  upon  which  the  tax 
deed  was  founded,  cultivated  a  portion  of  the 
land  under  an  agreement  made  between  the 
plaintiff  and  James  Neil  that  said  Louis  Burk 
and  James  Nell  should  have  the  use  of  said 
land,  and  should  pay  the  taxes  thereon.  Lou- 
is Burk  denies  that  he  agreed  to  pay  any 
taxes,  but  admits  that  he  worked  the  land  un- 
der a  lease  from  Nell,  but  paid  nothing  there- 
for. He  also  admits  that  he  exercised  au- 
thority over  the  land  as  late  as  1894  In  the 
interest  of  the  owner.  We  do  not  think  a 
valid  tax  deed  can  come  through  such  a  chan- 
nel. In  Duflitt  V.  Tuhan,  28  Kan.  293,  the 
principle  was  announced  that  where  a  per- 
son with  the  consent  of  the  owner  of  real 
estate,  but  without  any  agreement  as  to  the 
payment  of  rent  or  taxes,  goes  Into  posses- 
sion thereof,  and  receives  all  the  benefits 
without  paying  or  offering  to  pay  rent  there- 
for, such  person  cannot  devest  the  owner  of 
the  property  by  purchasing  it  at  a  tax  sale 
for  taxes  levied  and  payable  while  he  was  In 
the  actual  occtipancy  thereof.  This  Is  emi- 
nently correct  and  Just,  and  compels  a  rever- 
sal of  this  case.  From  the  record  before  us,  It 
seems  that  a  preponderance  of  the  evidence 
Is  to  the  effect  that  Neil  and  Burk  agreed  to 
pay  the  taxes,  but  we  are  not  required  or  per- 
mitted to  weigh  the  evidence.  The  evidence 
that  Is  not  contradicted  Is  sufficient  to  require 
a  reversal.- 

The  judgment  of  the  district  court  Is  re- 
versed, and  a  new  trial  directed.  AU  the 
Judges  concurring. 
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(8  K»n.  App.  437) 

LOOMIS  MILLING  CO.  t.  VAWTEK. 

(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Sept.  17,  1898.) 

AUTDORITT  0»    AOBNT — ^WaRBANTT — ^RESTRICTIONS 

— Sale — ^Da.i<aob3. 

1.  Authority,  without  restriction,  to  an  agent 
to  sell  flour,  to  be  manufactured  for  the  pur- 
chaser, carries  with  it  authority  to  warrant 
that  it  shall  be  equal,  when  manufactured,  to 
certain  brands  made  by  another,  and  adopted 
as  a  sample,  for  the  purpose  of  such  sale. 

2.  In  such  case,  an  offer  upon  the  part  of  the 
principal  to  prove  a  limitation  upon  the  author- 
ity of  the  agent  in  that  respect,  either  by  spe- 
cial instmctiouB  or  a  custom  of  the  principal, 
unaccompanied  by  a  further  offer  to  prove 
knowledge  on  the  part  of  the  purchaser,  is  in- 
competent and  immaterial. 

3.  In  such  case,  even  if  the  warranty  was 
contrary  to  the  agent's  instructions,  the  prin- 
cipal could  not  enforce  the  main  contract  and 
repudiate  the  warranty. 

4.  The  measure  of  damages,  under  the  evi- 
dence, is  the  difference  of  value  between  the 
flour  delivered  and  the  flour  as  warranted. 
Any  advance  in  the  price  before  delivery  would 
be  embraced  therein. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Decatur  county; 
A.  a  T.  Gelger,  Judge. 

Action  by  the  Loomis  Milling  Company 
against  George  B.  Yawter.  From  a  judgment 
against  plaintiff  for  costs,  it  brings  error.  Re- 
versed. 

Plaintiff  In  error  sued  defendant  in  error  (or 
a  balance  on  account  of  flour  sold  and  deliv- 
ered in  the  sum  of  $266.75.  Defendant  claim- 
ed—First, damages  for  breach  of  a  warranty 
as  to  quality;  and,  second,  a  tender  of  $200 
before  suit.  The  cause  was  tried  to  a  Jury, 
and  resulted  in  a  general  verdict  for  the  plain- 
tiff In  the  snm  of  fl40.75.  There  were  special 
findings  of  fact;  among  others,  that  a  tender 
of  1200  was  made  before  suit.  Judgment  was 
entered  against  the  plaintiff  for  costs  in  the 
sum  of  $103.76.  A  motion  for  a  new  trial  be- 
hig  denied,  the  case  Is  brought  here  on  appeal, 
and  errors  are  assigned  as  follows:  (1)  In  the 
admission  ot  Incompetent  and  immaterial  evi- 
dence; (2)  in.  the  rejection  of  competent  and 
material  evidence;  (3)  In  erroneous  instruc- 
tions to  the  jury;  (4)  in  denying  plaintilTB 
motion  for  judgment  on  the  special  findings; 
(5)  in  denying  modon  for  a  new  trial. 

Tully  Scott,  for  plaintiff  in  error.  Bertram 
&  Wilson,  for  defendant  in  error. 

MAHAN,  P.  J.  (after  stating  the  facts).  We 
will  not  consider  the  first  assignment  of  error, 
because  the  rule  of  this  court  la  not  complied 
with. 

The  trial  court  erred  in  refusing  to  permit 
the  plaintiff  to  cross-examine  the  defendant 
upon  his  testimony  regarding  the  alleged  ten- 
der. The  purpose  of  the  cross-examination, 
as  disclosed  by  the  record,  was  to  show— if, 
indeed,  it  needed  showing— that  the  alleged 
tender  was  a  mere  offer  to  compromise  the 
claim,  and  was  not  intended  nor  regarded  by 
the  defendant  at  the  time  as  a  tender. 


Under  this  assignment,  it  is  next  contended 
that  the.  court  erred  In  rejecting  testimony  in 
behalf  of  the  plaintiff  as  to  the  authority  of 
the  agent  of  the  plaintiff  who  made  the  sale 
to  malice  the  warranty,  as  clahned  by  the  de- 
fendant. The  plaintiff  did  not  offer  to  prove 
that  the  defendant  had  any  li:aowledge  of  any 
restrictions  or  limitations  upon  the  authority 
of  the  agent.  It  was  conceded  that  the  agent 
who  sold  the  flour  was  the  general  agent  of 
the  company,  whose  business  it  was  to  travel 
and  sell  the  flour  manufactured  by  the  plain- 
tiff. The  plaintiff  is  seeking  to  enforce  the 
contract  so  far  as  it  Inures  to  Its  benefit,  and 
to  repudiate  that  part  of  it  which  Imposes  on 
it  a  burden.  The  defendant  had  a  right  to 
assume  authority  upon  the  part  of  this  agent 
to  make  the  warranty,  unless  the  defendant 
had  notice  of  some  limitation  upon  the  agent's 
authority  In  respect  thereto.  An  offer  to 
prove  a  limitation  upon  bis  authority,  without 
an  offer  to  prove  knowledge  on  the  part  of  the 
defendant,  would  be  Immaterial  and  incompe- 
tent, and  the  objection  thereto  was  properly 
sustained.  Nor  could  the  plaintiff  enforce  the 
contract,  and  at  the  same  time  repudiate  the 
warranty.  See  Machine  Co.  v.  Rheinschlld,  25 
Kan.  534;  Manufacturing  Co.  v.  Stark,  45 
Kan.  603,  26  Pac.  8;  Dayton  v.  Hooglund,  39 
Ohio  St.  671;  Murray  v.  Brooks,  41  Iowa,  40. 
47;  Schuchardt  v.  Aliens,  1  Wall.  369;  BenJ. 
Sales,  §§  625,  626.  It  follows  from  these  au- 
thorities that  the  Instructions  tendered  by  the 
plaintiff  respecting  the  authority  of  the  agent 
to  make  the  warranty  were  not  applicable  to 
the  facts  of  the  case,  and  that  those  given  by 
the  court  were  properly  given. 

The  instruction  requested  by  the  plaintiff 
upon  the  subject  of  tender  correctly  expressed' 
the  law  applicable  to  the  case,  and  should  have 
been  given  by  the  court.  It"  follows,  neces- 
sarily, that  the  instruction  given  by  the  court 
Is  inapplicable  to  the  facts  of  the  case,  and 
tended  to  mislead  the  jury.  It  clearly  appears 
from  the  evidence  of  the  defendant  respecting 
the  alleged  tender  that  be  did  not  contemplate 
making  a  tender.  lie  contemplated,  and  did 
make,  an  offer  to  compromise,  with  the  kuowl- 
edge  that  It  was  to  be  submitted  to  the  plain- 
tiff for  Its  acceptance  or  rejection. 

The  special  findings  of  fact  were  not  suffi- 
ciently comprehensive  to  warrant  the  court  in 
rendering  a  judgment  for  the  plaintiff  for  any 
definite  sum.  The  motion  did  not  ask  for  a 
judgment  for  any  definite  sum,  but  for  a  judg- 
ment generally  for  the  plaintiff.  There  was 
evidence,  undisputed,  of  some  damage.  None 
of  the  questions  of  fact  submitted  to  the  Jury 
and  passed  upon  by  It  related  to  the  true 
measure  of  damages  applicable  to  the  facts 
of  the  case.  The  defendant  testified,  in  re- 
spect to  the  damages  sustained  by  the  brtnoh 
of  warranty,  that  a  certain  number  of  100- 
pound  sacks  of  different  brands  were  not  as 
good,  as  warranted  to  be;  that  the  damage 
upon  those  sacks  which  were  returned  to  him 
by  customers  was  upon  some  30  cents  per  100- 
pouud  sacks,  and  upon  other  brands  25  cents 


Digitized  by 


Google 


44 


67  PACIFIC  HEPORTER. 


(Ean. 


per  lOO-pound  sacks.  Bat  the  evidence  does 
not  disclose,  and  the  Jury  did  not  find,  bow 
many  sacks  of  either  kind  were  returned,  but 
answered  Interrogatories  in  respect  thereto, 
"We  do  not  know,"  which  Is  equivalent  to 
saying  that  the  evidence  did  not  disclose. 
This  is  true.  Allowing  the  defendant  the  full 
amount  claimed  by  him  in  his  testimony  upon 
all  the  flour  of  the  brands  which  he  testified 
was  not  as  good  as  warranted,  it  would  amoimt 
to  but  $99,  leaving  a  balance  of  $1S9.75  due 
upon  the  account.  The  Jury  seem  to  have  al- 
lowed some  damage  on  account  of  an  advance 
in  the  market.  The  flour  was  delivered  so 
that  the  defendant  bad  the  benefit  of  the  ad- 
vance, If  there  was  one. 

The  rule  of  damages  is  the  difference  be- 
tween the  actual  value  and  what  its  value 
would  have  been  at  the  delivery  if  It  had  con- 
formed to  the  warranty.  Hence  any  advance 
In  price  between  the  date  of  contract  and  de- 
livery would  be  covered  by  the  general  dama- 
ges. The  loss  by  any  advance  after  the  de- 
livery was  not  within  the  issues  Joined,  and 
hence  not  a  proper  element  for  damage  In  the 
case.  Ben].  Sales  (Benn.  4th  Am.  Ed.)  OKi, 
and  note  thereto;  Suth.  Dam.  (2d  Ed.)  CTO. 
The  trial  court  shoidd  have  sustained  the  mo- 
tion for  a  new  trial.  The  Judgment  is  revers- 
ed, and  the  cause  remanded,  with  directions  to 
award  the  plaintiff  a  new  trial. 


(8  Kitn.  App.  323) 

TAYLOR  et  al.  v.  RIGGS  et  al. 
(Court  of  Appeals  of  Kansn-s.  Northern  Depart- 
ment, E.  D.    April  2G,  1SJ9.) 

BSTOFPKI.  —  VOLUNTABT     ASSIOSMENT  —  CO-PaRT- 
NBB8HIP — DlSTKlBUTlON  OP  ASSETS — 

Rights  of  Cbxditobs. 

1.  Plaintiffs,  who  hold  a  chattel  mortgage 
on  the  co-partnership  property  of  Riffics  Bros., 
made  expressly  subject  to  prior  mortgaKes  of 
some  of  the  defendants,  by  their  petition  ask 
to  enforce  the  lien  thereby  created,  to  mar- 
shal the  assets  of  the  copartnership,  and  there- 
in attempt  to  defeat  the  prior  liens  by  allega- 
tions ana  proof  of  a  want  of  considerntion 
therefor,  and  an  Intent  upon  the  part  of  IliKRS 
Bros.,  in  making  them  to  defraud  the  plaintiffs 
and  other  creditors,  participated  in  by  the  pri- 
or mortgagees.  Bda,  that  by  the  recitals  of 
their  mortgage  they  are  estopped  from  so  do- 
ing; that  they  cannot  so  enlarge  the  scope  of 
the  contract  which  they  accept  and  seek  to  en- 
force. 

2.  This  rule  of  law  applies  to  some  of  the  de- 
fendants who,  by  their  answers,  are  in  the 
same  attitude  In  the  case. 

3.  Riggs  Bros,  made  14  mortgages  upon  their 
stock  of  good.s.  They  were  at  the  time  insol- 
vent. These  mortgages  were  made  directly  to 
the  creditor  without  the  intervention  of  a  trus- 
tee, to  secure  a  debt,  reserving  the  right  of 
possession  nntil  default  In  payment,  with  the 
right  of  redemption.  HM,  that  they  did  not 
constitute  a  voluntary  assignment  for  the  ben- 
efit of  creditors  under  the  statute. 

4.  Creditors  of  a  co-partnership,  whose  claims 
are  not  reduced  to  judgment,  but  are  admitted 
by  the  record  to  be  valid  claims,  and  who  are 
made  defendants  to  a  petition  to  marshal  the 
as.sets  of  such  co-partnership,  have  a  right  to 
participate  in  the  distribution  of  such  assets 
where  it  appears  that  the  partnership  and  the 
co-partners  individually  are  insolvent,  and  that 


all  their  assets  are  involved  in  the  suit,  and  in 
the  custody  of  the  court,  through  its  receiver; 
and  for  this  purpose  may,  by  their  answer, 
attack  for  fraud  chattel  mortgages  given'  by 
the  co-partners  to  other  creditors,  which  are 
sought  to  be  enforced  in  such  proceeding. 

(Sjilnbus  by  the  Court.) 

Error  from  district  court,  Jackson  county: 
Louis  A.  Myers,  Judge. 

Action  by  I'tank  C.  Taylor  and  others  against 
Cliarles  A.  Riggs  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed In  part 

Taylor  Bros.  &  Co.  began  this  action  In  the 
nature  of  a  creditors'  bill  to  marshal  the  assets 
of  the  co-partnership  of  Biggs  Bros.  They  claim 
a  specific  lien  upon  the  property  mortgaged,  un- 
der a  mortgage  given  them  by  Riggs  Bros., 
which  was  made  expressly  subject  to  the  mort- 
gages of  M.  0.  Stewart,  the  First  National 
Bank  of  Holton,  C.  J.  Uamble,  and  J.  B.  Riggs. 
They  allege  in  their  petition  that  these  prior 
mortgages  are  made  without  consideration,  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding them  and  other  creditors  of  Riggs 
Bros.,  and  ask  to  have  them  so  declared,  and 
that  they  have  a  prior  lien  tmder  their  mort- 
gage. Z.  T.  Lindsay  and  the  W.  W.  Kendall 
Boot  &  Shoe  Company,  defendants  below,  were 
judgment  creditors  of  the  co-partnerslilp,  and 
had  caused  execution  to  be  levied  on  the  prop- 
erty before  this  suit  was  begun.  B.  F.  Rich- 
ardson, Wlngate,  Stone  &  Wells  Mercantile 
Company,  Charles  P.  Kellogg  &  Co.,  Englehart, 
Winning  &,  Davidson  Mercantile  Company, 
Jauseu  &  Freyschlag,  and  the  Queen  City 
Glove  Company,  who  were  creditors  of  the  co- 
partnership, were  made  defendants.  Mortga- 
ges had  been  made  to  each  of  them,  and  filed 
in  the  order  in  which  their  names  are  herein 
recited  as  In  point  of  time.  In  their  answers 
each  of  the  last-named  creditors  except  Charles 
P.  Kellogg  &  Co.  made  claim  under  their  mort- 
gages, which  contain  recitals  making  them  ex- 
pressly subject  to  the  prior  mortgages  above 
named.  They  likewise.  In  their  answers,  at- 
tack the  validity  of  these  prior  mortgages. 
Charles  P.  Kellogg  &  Co.  make  no  claim  un- 
der their  mortgage,  but  are  In  the  attitude  of 
simple  contract  creditors  alleging  fraud  upon 
the  part*  of  mortgagees,  alleging  that  they 
took  their  mortgages  with  the  express  under^ 
standing  that  they  should  be  withheld  from 
record  fraudulently,  that  Riggs  Bros,  might 
have  a  credit  to  which  they  were  not  entitled, 
and  that  they  were  thereby  induced  to  sell  to 
Riggs  Bros,  large  amounts  of  goods,  and  by 
reason  thereof  they  are  entitled  to  subroga- 
tion to  these  prior  mortgages.  At  the  begin- 
ning of  the  suit,  upon  the  application  of  the 
plaintiffs  Lindsny  and  the  Kendall  Company, 
an  injunction  restraining  the  disposition  of 
the  goods  was  allowed,  and  a  receiver  appoint- 
ed, who  took  charge  of  them.  These  mort- 
gages recite  and  admit  the  Indebtedness  of 
Riggs  Bros,  to  the  several  creditors.  By  the 
answers,  as  well  as  the  petition.  Judgment  for 
the  amount  due  to  each  of  them  Is  prayed,  and 
was  recovered  upon  the  final  hearing  of  the 
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case.  Pending  tbe  suit,  nnder  the  direction  of 
the  court,  the  property  was  sold  by  the  re- 
ceiver, and  the  money  brought  in  to  abide  the 
result  of  the  suit  These  holders  of  the  prior 
mqrtgages,  charged  to  have  been  made  with  a 
fraudulent  Intent,  contended  upon  the  trial 
that  as  to  those  creditors  who  were  claiming 
under  their  mortgages  containing  the  recitals 
of  the  prior  mortgages,  and  In  terms  making 
each  expressly  subject  thereto,  are  estopped  by 
such  recitals  from  controverting  the  validity  of 
their  prior  liens.  As  to  those  not  claiming  un- 
der mortgages,  they  contend  that,  being  sim- 
ple contract  creditors,  they  cannot  be  heard  to 
Impeach  the  validity  of  the  mortgage,  and 
have  no  standing  in  court,  and  the  court  had 
no  jurisdiction  at  their  instance  to  investigate 
the  validity  of  the  prior  mortgages.  Upon  the 
hearing  the  court  sustained  these  contentions, 
and  refused  the  admission  of  evidence  upon 
the  part  of  both  classes  of  creditors  tending  to 
impeach  their  validity.  At  the  request  of  the 
parties  the  court  made  special  findings  of  fact 
confirming  the  making  of  the  mortgages  to 
each  of  the  jmrtles  according  to  their  ex- 
pressed terms,  the  amounts  ot  money  due  to 
each  of  the  creditors  as  alleged  in  their  re- 
spective pleadings,  and  finding  the  priorities 
according  to  tlte  express  terms  and  conditions 
of  the  mortgages;  that  J.  F.  Purvis,  claiming, 
nnder  the  Stewart  mortgage,  In  behalf  of  Stew- 
art, and  the  Bank  of  IJolton,  Hamble,  and  J. 
B.  Rlggs,  took  possession  of  the  mortgaged 
property,  and  had  It  In  his  actual  possession, 
and  was  proceeding  to  sell  under  the  mort- 
gages at  the  time  the  suit  was  brought;  the' 
sale  of  the  goods  by  the  receiver,  and  the 
amount  they  brought;  the  allowance  of  the 
injunction;  the  appointment  of  the  receiver. 
The  court  finds  as  conclusions  of  law:  First 
That  the  answers  of  Charles  P.  Kellogg  &  Oo., 
B.  F.  Blchardson  &  Ck>.,  E^nglehart,  Winning  & 
Davidson  Mercantile  Company,  did  not  state 
facts  snfilclent  to  constitute  a  cause  of  action 
against  their  co-defendants  Stewart  Rlggs, 
Hamble,  and  the  bank,  or  either  of  them,  be- 
cause their  answers  do  not  show  said  defend- 
ants to  be  judgment  creditors  of  the  defend- 
ants Rlggs  Bros.,  and  that  they  therefore  have 
no  right  or  standing  In  this  action  to  question 
the  validity  of  the  mortgages  of  their  co-de- 
fendants Stewart,  Biggs,  Hamble,  and  the 
bank,  but  that  they  are  entitled  to  judgment 
for  their  debts  against  Biggs  Bros.,  except  J. 
R  Biggs,  whose  claim  was  not  due;  that  the 
mortgages  mentioned  above  constitute  Hens 
upon  the  property  mortgaged;  that  the  In- 
junction was  wrongfully  allowed;  that  the 
receiver  was  wrongfully  appointed;  that  the 
parties  claiming  liens  upon  the  property  were 
entitled  to  a  lien  on  the  money  In  lieu  of  the 
goods  according  to  the  priorities  expressed  in 
the  mortgages;  that  the  plalntiCFs,  and  such 
defendants  as  claim  .under  their  mortgages, 
are  estopped  by  the  recitals  therein  from 
proving  the  facts  alleged  in  their  petitions 
or  answers  concerning  the  Illegality  or  fraud 
of  tbe  Bank  of  Holton,  Stewart,   Hamble, 


and  Rlggs.  A  personal  judgment  was  ren- 
dered for  the  plaintiffs  and  each  of  the  other 
defendants  against  Rlggs  Bros.  Before  the 
trial  the  clalins  of  Lindsay  and  the  Kendall 
Company  were  adjusted,  and  by  stipulation  be- 
tween them  and  Hamble  and  J.  B.  Rlggs  their 
claims  were  dismissed. 

Hopkins  &  Hopkins,  for  plaintiffs  In  error 
Taylor  Bros.  &  Co.  I.  T.  Price,  for  plaintiffs 
In  error  Chas.  P.  Kellogg  &  Co.,  WIngate, 
Stone  &  Wells  Mercantile  Co.,  and  Englehart, 
Winning  &  Davidson  Mercantile  Co.  Hayden 
&  Hayden,  for  defendants  In  error  J.  F.  Pur- 
vis, M.  C.  Stewart,  R.  R.  Chrlsman,  and  J.  B. 
Rlggs.  Crane  &  Woodburn,  for  defendant  in 
error  John  W.  Hamble,  administrator.  I.  T. 
Price,  for  defendants  In  error  B.  F.  Richard- 
son &  Co.,  Jansen  &  Freyschlag,  and  tbe 
Queen  City  Glove  Co. 

MAHAN,  P.  J.  (after  stating  the  facts). 
Objection  is  made  to  the  consideration  of  the 
merits  of  the  case:  First.  For  the  reason  that 
the  court  found  the  facts  and  conclusions  of 
law  and  rendered  the  judgment  it  did  render 
at  the  request  of  the  parties.  We  do  not  con- 
strue the  record  so.  The  court  made  special 
findings  at  tbe  request  of  both  parties.  The 
language  of  the  recital  thereof  In  the  record 
is  not  as  clearly  expressed  as  it  might  be, 
but  this  Is  doubtless  the  meaning  of  It  Sec- 
ond. That  the  record  fails  to  set  out  the  mo- 
tions for  a  new  trial.  And,  third,  that  the 
record  does  not  show  any  ruling  upon  any  of 
the  motions  for  a  new  trial  which  purport  to 
have  been  filed  two  days  after  the  judgment 
was  rendered. 

The  journal  entry  recites  that  the  motions 
for  a  new  trial  were  filed  November  29th,— 
two  days  before  they  purport  to  have  been 
filed.  It  is  apparent  from  tbe  entire  record 
that  these  dates  are  confused.  The  findings 
and  judgment  of  the  court  were  doubtless  an- 
nounced November  29th.  On  the  1st  of  De- 
cember the  motions  were  fil^d  and  overruled, 
and  In  recording  the  proceedings  the  date  ot 
the  rendition  of  the  judgment  Is  Inserted  at 
tbe  beginning,  and  the  entry  carried  through 
to  completion  under  that  date,  not  observing 
that  the  two  days  had  elapsed  between  the 
rendition  of  the  judgment  and  the  conclusion 
of  the  proceedings  thereon.  These  objections 
are  exceedingly  technical,  and  do  not  merit 
further  notice. 

There  are  no  assignments  of  error  In  the  brief 
of  the  plaintiffs  Taylor  Bros.  &.Co.  From  the 
argument  we  conclude  that  complaint  Is  made 
because  the  trial  court  held  them  to  be  estop- 
ped by  tbe  recital  in  their  mortgage,  under 
which  they  claim  relief,  to  assail  the  good 
faith  and  validity  of  these  prior  mortgages  to 
which  theirs  were  made  expressly  subject; 
and,  second.  In  refusing  to  hold  that  these 
mortgages  as  a  whole  constituted  In  law  a 
general  assignment  for  the  benefit  of  creditors 
at  large.  Jones,  in  his  work  on  Mortgages, 
says  (section  593):  "One  taking  a  mortgage 
expressly  subject  to  a  prior  mortgage  cannot 
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avoid  It,  and  acquire  a  larger  lien  than  con- 
tracted for,  althougb  the  mortgage  be  inyalld 
as  against  the  mortgagor."  The  contract  lim- 
its the  security  granted,  and  it  Is  not  within 
the  power  of  one  party  to  enlarge  its  scope. 
This  view  Is  supported  by  the  authorities 
without  division  practically,  and  rests  on  ele- 
mentary principles.  There  Is  nothing  In  any 
ot  these  mortgages,  nor  in  all  of  them,  from 
which  can  be  inferred  an  Intent  to  make  an 
.assignment,  either  in  fact  or  In  law.  They 
"are  mortgages  creating  liens  only.  They  are 
given  to  secure  debts  with  preferences,  sub- 
ject to  redemption  by  payment.  They  re- 
serve the  ultimate  title  and  property  to  the 
mortgagors.  The  defendants,  who  likewise 
claim  under  their  mortgages,  containing  like 
recitals,  are  in  the  same  condition,  and  the 
court  rightfully  held  them  estopped  thereby  to 
attack  the  good  faith  of  those  to  which  theirs 
were  made  expressly  subject.  The  only  plain- 
tiffs in  error  named  In  the  proceedings  are 
Taylor  Bros.  &  Co.,  who  were  plaintiffs  below, 
Charles  P.  Kellogg  &  Co.,  Engleharf,  Winning 
&  Davidson  Mercantile  Company,  the  Win- 
gate,  Stone  &  Wells  Mercantile  Company.;  so 
that  the  only  parties  complaining  of  the  judg- 
ment below,  aside  from  the  plaintiffs  Taylor 
Bros.,  are  those  named  in  the  first  conclusion 
of  law,  which  Is  to  the  effect  that  they  were 
not  entitled  to  be  heard  upon  their  answers 
to  show  that  the  prior  mortgages  of  Stewart, 
Rlggs,  Hamble,  and  the  bank  were  void,  be- 
cause they  had  no  Judgment  upon  their 
claims.  There  is  no  doubt  that  the  holding 
of  the  court  upon  this  proposition  was  in  ac- 
cord with  tlie  general  rule  under  the  old 
chancery  doctrine  respecting  creditors'  bills. 
Our  supreme  court  follows  and  approves  this 
rule,  and  applies  It  to  our  Code  practice.  See 
Tenncnt  v.  Battey,  18  Kan.  324;  Bank  v. 
Chntten  (Kan.  Sup.)  52  Pac.  893;  Harrison  v. 
Shaffer  (Kan.  Sup.)  55  Pac.  884.  In  such 
cases  the  course  was  to  dismiss  the  bill  be- 
cause it  did  not  disclose  facts  to  give  the  court 
of  equity  Jurisdiction.  In  .this  case  the  court 
retained  Jurisdiction,  adjudicated  the  rights 
of  the  parties  respecting  the  property,  and 
rendered  personal  Judgment  In  behalf  of  each 
of  the  creditors  against  the  co-partners.  There 
are  exceptions  to  this  rule,  well  recognized  by 
courts  In  Jurisdictions  where  the  old  chancery 
practice  prevails,  notably  the  supreme  court 
of  the  United  States  and  the  circuit  courts  of 
appeal.  It  seems  to  us  the  facts  of  this  case 
bring  it  within  .one  of  the  well-recognized  ex- 
ceptions. 

It  is  not  necessary  for  us  to  decide  whether 
the  cause  of  action  upon  the  claims  of  these 
OTedltors  for  money  was  Improperly  Joined 
with  the  action  In  behalf  of  all  the  creditors 
to  set  aside  and  cancel  those  prior  mortgages 
as  fraudulent,  and  to  marshal  the  assets  of 
this  co-partnership,  because  the  question  was 
not  presented  to  the  court  below,  either  by 
deiuuiTcr  or  answer,  and  was,  therefore,  if 
any  such  misjoindor  existed,  waived  under 
the  provisions  of  the  Code.     However,  see 


Harris  v.  Avery,  5  Kan.  148-151,  upon  the 
question  of  Joinder.  That  an  adequate  reme- 
dy by  the  ordinary  proceeding  at  law  did  not 
exist  to  these  creditors  is  plain.  The  co- 
partnership was,  by  the  acts  of  the  co-part- 
ners, determined.  They  were  insolvent.  All 
their  assets,  firm  and  personal,  were  covered 
by  these  prior  mortgages,  were  in  the  posses- 
sion of  the  mortgagees,  and  were  being  dispos- 
ed of  by  sale,  and  scattered  beyond  thelF 
reach  irrevocably.  Their  claims  against  Rlggs 
Bros,  were  expressly  admitted,  not  only  by 
the  mortgages,  but  by  the  pleadings  In  the 
case.  Being  parties,  they  were  concluded  by 
the  Judgment,  and  left  without  remedy.  That 
they  had  a  right  to  participate  in  the  partner- 
ship assets  would  seem  to  be  without  a  doubt, 
and,  if  the  mortgages  which  they  sought  to 
attack  were  tainted  with  fraud,  as  they  al- 
lege in  their  answers,  they  gave  the  holders 
no  right  of  priority— in  fact,  no  right  what- 
ever—against these  bona  fide  creditors.  They 
were  entitled  to  Judgment  against  the  co-part- 
ners by  the  confession  of  all  parties. 

It  has  been  held  by  the  courts  of  the  Unit- 
ed States  that  cases  founded  upon  these  facts 
constitute  an  exception  to  the  rule  requiring 
a  Judgment  at  law  and  execution  returned 
"No  property"  as  a  prerequisite  to  the  credit- 
ors' right  to  attack  fraudulent  conveyances. 
Talley  v.  Curtain,  4  C.  O.  A.  177,  54  Fed.  43; 
Towns  V.  Smith,  115  Ind.  480,  16  N.  E.  811; 
Sage  V.  Railroad  Co.,  125  U.  S.  376,  8  Sup. 
Ct.  887;  Case  v.  Beauregard,  101  U.  S.  681; 
Oelrlchs  v.  Spain,  15  Wall.  228;  and  Albany 
&  R.  Iron  &  Steel  Co.  t.  Southern  Agriculture 
al  Works,  76  Ga.  135.  It  is  true  that  the 
court  adjudged  that  the  receiver  was  wrong- 
fully appointed,  that  the  injunction  was. 
wrongfully  granted,  and  did  vacate  the  orders 
therefor,  and  adjudged  costs  against  the  plain- 
tiffs, except  the  costs  and  expenses  of  the  re- 
ceiver, which  were  adjudged  to  be  paid  from 
the  funds  in  court.  Section  254  of  the  Code 
provides  that  "a  receiver  may  be  appointed  in 
an  action  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim  *  •  •  on  the  ap- 
plication of  the  plaintiff  or  any  party  whose 
right  to  or  Interest  In  the  property  or  fund, 
or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund 
is  In  danger  of  being  lost,  removed,  or  mate- 
rially injured."  If  the  court  had  Jurisdiction 
to  marshal  the  assets  of  this  co-partnership, 
the  averments  of  the  answers,  as  well  as  of 
the  petition.  Justified  an  injunction  under  sec- 
tion 248  of  the  Code.  We  are  of  the  opinion 
that  the  facts  in  this  case  bring  it  clearly 
within  the  exception  to  the  general  rule  above, 
stated,  and  that,  the  court  having  jurlsdlctloa 
of  the  case  and  of  the  parties,  it  was  its  duty 
to  determine  all  their  rights;  that  these  cred- 
itors had  a  proper  standing  in  the  court  to  im- 
peach the  validity  of  these  prior  mortgages, 
which  stood  In  the  way  of  their  Just  partici- 
pation in  the  assets  of  their  co-partnership 
debtors;  and  the  court  erred  In  rejecting  the 
evidence  In  support  of  the  allegations  of  fraud 
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and  want  of  consideration,  and  erred  in  hold- 
ing that  their  answers  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action 
against  their  co-defendants  who  held  these 
prior  mortgages,  which  they  averred  were 
without  consideration,  fraudulent  and  void. 

We  do  not  deem  it  necessary  at  this  time 
to  determine  the  question  whether  the  facts 
alleged  in  the  answer  of  Charles  P.  Kellogg 
&  Co.  would  entitled  them  to  be  subrogated 
to  the  lien  of  these  prior  mortgages,  as  that 
question  may  not  arise  in  a  subsequent  trial 
of  the  case.  The  Judgment  of  the  district 
court,  so  far  as  it  aftects  the  interest  of  the 
defendants  Charles  P.  Kellogg  &  Co.,  Engle- 
hart.  Winning  &  Davidson  Mercantile  Compa- 
ny, and  Wingate,  Stone  &  Wells  Mercantile 
Company,  will  be  reversed,  and  the  case  re- 
manded, with  directions  to  award  to  the 
above-named  plalntifTs  in  error  a  new  trial 
upon  the  issues  made  between  them  and  oth- 
er parties  to  the  case. 


C^UMLY  ▼.  FULLER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Nov.  19,  1898.) 
Exemptions— Proceeds  of  Life  Pomct. 

The  proceeds  of  a  life  policy  after  payment 
to  the  beneficiary  on'  the  death  of  insured  are 
not  exempt  from  payment  of  the  debts  of  the 
beneficiary  by  legal  process  under  Laws  1895, 
c.  163,  providing  that  such  policy  shall  be  free 
from  the  claims  of  creditors  of  the  person  or 
persons  named  in  the  said  policy. 

Error  from  district  court,  Thomas  county; 
C.  W.  Smith,  Judge. 

Action  by  W.  F.  Fuller  against  Ike  W. 
Cnimly,  administrator  of  Nancy  C.  Mason. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

W.  C.  Don  Carlos,  for  plaintiff  In  error. 
W.  S.  WlUcozson,  for  defendant  in  error. 

PER  CURIAM.  This  action  was  instituted 
by  the  defendant  In  error,  W.  F.  Fuller,  re- 
ceiver, against  Ike  W.  Crnmly,  as  adminis- 
trator of  the  estate  of  Nancy  C.  Mason,  to 
subject  money  arising  from  the  proceeds  of  a 
beneficiary  life  Insurance  certificate  upon  the 
life  of  Reuben  J.  Mason,  her  hpsband,  to  the 
payment  of  the  debts  of  Nancy  C.  Mason,  the 
lieneficiary.  Reuben  J.  Mason,  In  his  lifetime, 
was  a  member  of  a  beneficiary  association.  In 
which  he  held  a  certificate  of  insurance  for 
the  sum  of  $2,000,  payable  to  his  wife.  The 
insured  died  on  the  16th  day  of  October,  1895. 
Thereafter  Nancy  C.  Mason  collected  the 
amount  of  the  beneficiary  Insurance  certifi- 
cate, and  deposited  the  same  in  a  bank.  Aft- 
erwards she  died,  and  Crumly  was  appointed 
as  administrator  of  her  estate.  A  trial  was 
bad  upon  an  agreed  statement  of  facts.'  The 
findings  and  Judgment  were  for  plaintiff.  The 
defendant  presents  the  case  to  this  court  for 
review,  and  alleges  error  in  the  proceedings 
of  the  trial  court.    The  only  question  present- 


ed by  the  record  Is  whether  the  proceeds  of  a 
beneficiary  life  insurance  certificate  In  the 
bands  of  the  bene^ciary  are  exempt  from  the 
payment  of  the  debts  of  the  beneficiary,  under 
the  provisions  of  chapter  163,  Sess.  Laws 
1893.  This  question  was  very  carefully  con- 
sidered in  the  case  of  Relghart  v.  Harris,  6 
Kan.  App.  339,  61  Pac.  788,  and  decided  ad- 
versely to  the  contention  of  the  plaintiff  in 
error.  Upon  the  authority  of  that  case  the 
Judgment  herein  must  be  affirmed. 


MARIETTA  v.  STANDARD  OIL  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Feb.  8,  1898.) 
Pboceedino  in  Esbor — ^TlMB  OF  Takiko. 
Under  section  595,  c.  95.  Gen.  St.  1897,  a 
proceeding  in  error  to  review  an  order  dischar- 
ging or  modifying  an  attachment  or  a  tempora- 
ry injunction  can  only  be  instituted  within  30 
days  from  the  discharge  or  modification  com- 
plained of. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Decatur  county; 
A.  C.  T.  Gelger,  Judge. 

Action  by  H.  R.  Marietta  against  W.  K. 
Hayes.  On  application  of  the  Standard  Oil 
Company  a  restraining  order  issued  in  the 
case  was  dissolved,  and  plaintiff  brings  error. 
Dismissed. 

Tully  Scott,  for  plaintiff  in  error.  Bertram 
&  Wilson,  for  defendant  in  error. 

WELLS,  J.  Tills  proceeding  In  error  was 
Instituted  to  reverse  an  order  of  the  district 
court  of  Decatur  county  dissolving  a  restrain- 
ing order  previously  made  by  the  Judge  of  said 
court,  and  the  only  question  necessary  to  be 
considered  by  this  court  is,  does  the  record 
show  such  a  case  as  entitles  the  plaintiff  in 
error  to  a  review?  The  facts  of  the  case  are 
substantially  as  follows:  On  November  25, 
1896,  H.  R.  Marietta  began  a  suit  in  the  dis- 
trict court  of  Decatur  county  against  W.  K. 
Hayes  upon  a  promissory  note,  and  caused  an 
attachment  to  issue,  which  was  levied  on 
property  of  said  defendant.  On  December  18, 
1896.  this  attachment  was  dissolved,  and  the 
property  attached  ordered  to  be  restored  to 
the  defendant  On  December  19,  1896,  the 
Judge  of  said  court  Issued  a  restraining  order 
commanding  the  sheriff  to  keep  and  retain  the 
money  In  his  bands  under  said  order  of  at- 
tachment until  the  further  and  final  order  of 
said  court.  On  March  6,  1897,  on  the  appli- 
cation of  the  Standard  Oil  Company,  who  had 
a  Judgment  against  said  defendant,  W.  K. 
Elayes,  said  restraining  order  was  dissolved. 
This  order  is  now  sought  to  be  reversed  by 
these  proceedings  in  error,  which  were  Insti- 
tuted In  this  court  on  February  8,  1898.  Un- 
der section  595,  c.  93,  Gen.  St.  1897,  a  pro- 
ceeding In  error  to  review  an  order  dischar- 
ging or  modifying  an  attachment  or  a  tempo- 
rary injunction  can  only  be  instituted  within 
30  days  from  the  discharge  or  modification 
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complained  of.  Tbese  proceedings  not  having 
been  begun  In  time,  they  are  hereby  dismiss- 
ed.   All  the  Judges  concurring. 


(8  Kan.  App.  441) 

ORR  et  al.  v.  GBRROLD. 

(Coart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  b.    May  T,  1898.) 

Action  on  Note — Defenses — Counterclaih — 
Dbhubbbb. 

1.  A.  advanced  to  B.  $100,  to  be  loaned  C. 
upon  a  note  payable  to  B.,  signed  by  A.  and  C: 
and  it  was  agreed  between  A.  and  B.  that  B. 
should  hold  said  money  in  trust  for  the  sole 
use  of  B.'s  two  minor  children,  and  that,  be- 
fore B.  sliould  ask  to  handle  the  same,  she 
should  become  the  legally  appointed  and  quali- 
fied guardian  of  said  minors,  which  she  has 
neglected  and  refused  to  do,  but  seeks  now  to 
recover  snid  sum  for  her  sole  use  and  benefit. 
Hcbl,  that  this  does  not  constitute  a  defense 
to  an  action  bronght  by  B.  against  A.  and  C. 
upon  said  note. 

2.  The  counterclaim  in  this  case  examined, 
and  held,  that  the  demurrer  thereto  was  erro- 
neously sustained. 

(Syllabus  by  the  Co.urt.) 

E^ror  from  district  court,  Rawlins  county; 
A.  O.  T.  Geiger,  Judge. 

Action  by  L.  B.  Gerrold  against  S.  N.  and 
E.  It.  Orr.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Reversed. 

•    M.  A.  Wilson,  for  plaintiffs  In  error.    J,  P. 
Noble,  for  defendant  In  error. 

WELLS,  J.  This  action  was  brought  in  the 
district  court  by  tbe  defendant  in  error  to  re- 
cover upon  a  promissory  note  given  her  by  the 
plaintiffs  in  error.  The  defendants  below  fil- 
ed an  answer  admitting  tbe  execution  and  de- 
livery of  the  note  sued  on,  and  pleading  as  a 
defense  thereto  that  at  the  time  of  the  execu- 
tion thereof  said  plaintitF  was  a  stepdaughter- 
In-Iaw  of  defendant  S.  N.  Orr,  and  tbe  mother 
of  two  little  girls,  aged,  respectively,  about  6 
and  4  years;  that  in  October,  1889,  tbe  hus- 
band of  said  plaintiff,  the  father  of  said  girls, 
died  indebted  to  said  S.  N.  Orr  in  the  sum  of 
$100;  that  about  the  Ist  of  November,  1891, 
said  plaintiff,  with  her  two  children,  came  and 
made-her  home  with  said  defendant  S.  N.  Orr, 
remaining  there  for  about  3  years  and  10 
months;  that  said  note  sued  on  was  executed 
by  the  defendant  E.  L.  Orr,  and  that  said  de- 
fendant S.  N.  Orr  advanced  the  money  for 
which  it  was  given,  with  the  express  under- 
standing between  said  S.  N.  Orr  and  plaintiff 
that  said  loan  was  made  by  S.  N.  Orr  to  E.  L. 
Orr  for  the  sole  benefit  of  plaintiff's  two  girls, 
and  also  that  the  sum  of  $100  owing  the  said 
S.  N.  Orr  by  the  husband  of  plaintiff  at  the 
time  of  bis  death  should  also  Inure  to  the  ben- 
efit of  said  children,  ahd  that  said  sums  should 
be  held  in  trust  for  said  children,  and  said 
plaintiff  then  agreed  that,  before  she  would 
handle  the  proceeds  of  said  note  sued  on,  she- 
would  become  the  legally  appointed  and  quali- 
fied guardian  of  said  girls,  which  she  has  neg- 
lected and  refused  to  do.    At  the  same  time  tbe 


defendant  S.  N.  Orr  filed  a  counterclaim  afleg- 
ing  that  at  the  time  of  tbe  commencement  of 
this  action  plaintiff  was  Indebted  to  said  de- 
fendant, on  an  account,  in  the  sum  of  $337  and 
interest,  and  praying  Judgment  therefor.  To 
this  answer  and  counterclaim  a  demurrer  was 
filed  on  the  ground  that  they  constituted  no 
defense,  and  a  misjoinder  of  causes  of  de- 
fense. The  demurrer  was  sustained  by  tbe 
court.  The  defendants  made  no  further  ap- 
pearance. Judgment  was  rendered  for  tbe 
plaintiff  upon  her  pleadings  and  evidoice,  and 
the  case  was  brought  here  for  review. 

The  first  question  requiring  consideration  is, 
does  the  answer  of  the  defendants  state  a  de- 
fense to  plaintiff's  action?  The  complaint  set 
up  may  be  summarized  as  follows:  S.  N.  Orr 
gave  the  plaintiff  $100  to  loan  to  E.  L.  Orr 
upon  a  promissory  note  signed  by  B.  L.  Orr 
and  S.  N.  Orr,'  payable  to  plaintiff,  under  an 
agreement  between  plaintiff  and  S.  N.  Orr 
that,  before  plaintiff  would  ask  to  handle  any 
of  the  proceeds  of  the  note  given  therefor,  she 
should  become  tbe  legally  appointed  and  qual- 
ified guardian  of  her  two  minor  children,  and 
that  said  sum,  together  with  $100  owed  said 
S.  N.  Orr  by  the  husband  of  plaintiff  at  the 
time  of  his  death,  should  be  by  the  plaintiff 
held  in  trust  for  said  two  minor  children, 
and  that  said  plaintiff  has  neglected  and  re-, 
fused  to  become  said  legally  appointed  and 
qualified  guardian,  but.  Instead,  seeks  now  to 
recover  said  sum  for  her  sole  use  and  benefit 
The  question  as  to  how  the  plaintiff  procured 
the  money  to  loan  E.  L.  Orr  is  Immaterial, 
except  as  furnishing  a  consideration  for  the 
contract  set  up.  Does  the  failure  to  comply 
with  said  contract  constitute  a  defense  to  the 
action  upon  the  note?  Certainly  not  as  to 
tbe  defendant  E.  L.  Orr.  He  owes  the  mon- 
ey. The  contract  for  the  payment  thereof 
was  made  with  the  plaintiff,  and  in  her  name, 
and  under  section  22,  c.  95,  Gen.  St  1897,  she 
was  autborlzed  to  collect  the  same  in  her  own 
name;  and  as  between  themselves,  upon  the 
note,  S.  N.  Orr  was  security  only  for  E.  L. 
Orr.  We  are  of  the  opinion  that  while  S.  N. 
Orr  would  probably  have  the  right,  in  some 
proper  proceeding  on  behalf  of  the  children, 
to  prevent  the  money  from  being  diverted 
from  the  purpose  to  which  it  was  appropriated 
by  hbn,  yet  tbe  facts  stated  do  not  constitute 
a  defense  to  tbe  action.  Tbe  legal  effect  of 
tbe  facts  stated  is  not  to  defeat  a  recovery, 
but  to  show  that,  if  the  money  is  recovered, 
she  wIU  misappropriate  it.  This,  upon  a  prop- 
er showing,  can  be  guarded  against  Tbe  de-  - 
murrer  was  properly  sustained  as  to  said  an- 
swer. 

The  next  question  is,  should  tbe  demurrer 
have  been  sustained  as  to  the  counterclaim  of 
S.  N.  Orr?  It  Is  contended  by  the  defendant 
In  error  that  there  Is  a  misjoinder  of  causes  of 
defense;  that  said  counterclaim  does  not 
state  facts  sufficient  to  constitute  a  defense 
to  the  plaintiff's  cause  of  action,  and  that  cer- 
tain Items  in  said  counterclaim  appear  upon 
their  face  to  be  barred  by  the  statute  of  lim- 
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itattons.  It  is  not  necessary  to  consider  the 
last  ground,  as  that  applies  only  to  a  few 
small  items,  and  would  not  authorize  the  sus- 
taining of  the  demurrer  to  the  whole  pleading. 
It  is  contended  that  the  same  rules  of  mis- 
joinder apply  to  the  defense  as  to  the  plain- 
tiff. This  is  a  mistake.  Any  defendant  In  an 
action  on  contract  may  plead  as  a  set-ofC  or 
counterclaim  any  cause  of  action  arising  on 
contract  which  he  may  have  against  the  plain- 
tiff. Said  counterclaim,  upon  its  face,  shows 
a  valid  cause  of  action,  and  It  was  error  to 
sustain  the  demurrer  thereto.  The  Judgment 
Is  reversed,  and  a  new  trial  directed.  All  the 
judges  concurring. 


(2e  Colo.  234) 

In  re  HOUSE  BILL  NO.  250. 
(Supreme  Court  of  Colorado.     April  22,  1899.) 

COSSTITUTIORiX  IiAW— PKlNTrSO  AMBUDMItHTS  TO 

Bills  —  Makdjltobt  Pbovisioks  — 
jvsicial  qnsstiomb. 

1.  Const,  art.  5,  §  22,  providing  that  all  suu- 
stantial  amendments  to  any  bill  shall  be  print- 
ed for  the  use  of  the  members  before  the  final 
vote  is  taken,  is  mandatory  on  the  general  as- 
sembly. 

2.  A  bill  passed  by  the  house  created  a  board 
of  assessors  to  consist  of  ail  the  county  assess- 
ors of  all  the  counties.  The  senate,  as  an 
amendment,  divided  the  counties  of  the  state  in- 
to five  classes,  and  from  each  one  assessor  was 
to  be  selected  by  the  entire  body  of  assessors 
or  the  state.  Held,  that  the  amendment  was  a 
substantial  one,  within  Const,  art.  5,  §  22,  pro- 
viding that  all  substantial  amendments  made  to 
any  bill  shall  be  printed  for  the  use  of  the 
members  before  the  final  vote  is  talien. 

3.  Whether  or  not  an  amendment  to  a  bill  is 
a  substantial  one,  within  Const,  art  5,  §  22, 
providing  that  all  substantial  amendments 
made  to  any  bill  shall  be  printed  for  the  use 
of  tlie  members  before  the  final  vote  is  taken, 
is  a  judicial,  and  not  a  legislative,  question. 

Question  by  the  governor  for  an  opinion  as 
to  the  constitutionality  of  an  act  creating  a 
state  board  of  assessors.    Opinion  rendered. 

Charles  G.  Clement  and  L.  F.  Twitchell,  for 
the  bill.  Tyson  S.  IHnes  and  Rogers,  Cuth- 
bert  &  ElUs,  against  the  constitutionality  of 
the  bllL 

PER  CURIAM.  The  12th  general  assem- 
bly passed,  and  sent  to  the  governor  for  his 
approval,  house  bill  No.  250,  entitled  "An  act 
to  provide  for  the  better  assessment  of  prop- 
erty for  revenue,  to  create  a  state  board  of 
assessors,"  etc.  XJntertaining  grave  doubt  of 
its  constitutionality,  the  governor  has  trans- 
mitted a  communication  requesting  our  opin- 
ion, stating.  Inter  alia,  that,  to  his  mind,  the 
question  is  "public!  Juris,  and  one  which  Im- 
peratively demands  Judicial  determination 
prior  to  the  approval  of  the  act."  Oolnciding 
with  the  conclusion  of  the  chief  executive 
that  the  question  Is  important  and  the  occa- 
sion solemn,  it  becomes  our  duty  to  malce  an- 
swer. 

Embodied  in  the  communication  Is  a  state- 
ment from  which  it  appears  that  the  bill,  as 
originally  introduced,  and  as  it  passed  the 
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house  of  representatives,  provided  for  the 
creation  of  a  state  board  of  assessors,  to  con- 
sist of  all  the  assessors  of  all  the  counties  of 
the  state,  on  which  should  devolve  the  pow- 
ers and  duties  therein  specified.  When  it 
reached  the  senate,  it  was  amended  by  pro- 
viding that  the  several  counties  in  the  state 
shall  be  divided  into  five  classes,  according  to 
the  classification  existing,  for  the  purpose  of 
fixing  the  fees  to  be  collected  by  county  offi- 
cers. The  amendment  further  provided  that 
all  the  county  assessors  of .  the  state  shall 
meet  at  Denver  at  10  o'clock  a.  m.  on  the 
first  Monday  of  April  of  each  and  every  year 
for  the  purpose  of  selecting  from  their  num- 
ber five  assessors,  to  be  chosen  by  them,  one 
from  each  of  said  classes.  And  these  five  as- 
sessors so  chosen,  together  with  the  governor, 
secretary  of  state,  auditor,  treasurer,  and  at- 
torney general,  shall  constitute  the  state 
board  of  assessors. 

The  specific  provision;  of  the  constitution 
supposed  to  be  violated  in  the  passage  of  this 
act  are  section  22  of  article  5  and  section  15 
of  article  10.  The  former  reads  as  follows: 
"Every  bill  shall  be  read  by  title  when  intro- 
duced, and  at  length  on  two  different  days  in 
each  house;  all  substantial  amendments  made 
thereto,  shall  be  printed  for  the  use  of  the 
members  before  the  final  vote  is  taken  on  the 
bill,  and  no  bill  shall  become  a  law  except  by 
a  vote  of  a  majority  of  all  the  members  elect- 
ed to  each  house,  nor  unless  on  Its  final 
passage,  the  vote  be  taken  by  ayes  and  noes, 
and  the  name  of  those  voting  be  entered  on 
the  Journal."  The  latter,  inter  alia,  creates 
a  state  board  of  equalization,  consisting  of  the 
state  officers  above  mentioned,  whose  duty 
shall  be  to  adjust  and  equalize  the  valuation 
of  real  and  personal  property  among  the  sev- 
eral counties  of  the  state,  and  to  perform 
such  other  duties  as  may  be  prescribed  by 
law. 

Although  the  governor  does  not  declare  it 
to  be  a  fact  established  beyond  doubt  that 
the  amendment  offered  in  the  senate  was  not 
printed  before  the  bill  was  put  on  its  final 
passage,  yet  he  does  state  that  he  is  suffi- 
ciently convinced  of  its  correctness  to  assume 
that  fact  for  the  present  It  is  well  here  to 
refer  to  our  previous  decisions  declaring  that 
In  these  ex  parte  proceedings  the  court  will 
not  inquire  into,  or  determine  for  itself,  dis- 
puted questions  of  fact.  For  the  purposes  of 
the  opinion,  and  for  those  only,  the  facts,  as 
recited  or  as  assumed  by  the  governor,  or 
either  house  of  the  general  assembly,  may  be 
taken  as  true,  but  are  not  binding  upon  the 
parties  to  any  subsequent  litigation,  or  upon 
the  court  Itself  in  other  proceedings,  or  nec- 
essarily in  these  ex  parte  proceedings.  In  re 
Casual  Deficiency,  21  Colo.  403,  42  Pac.  669; 
In  re  Appropriations,  13  Colo.  316,  322,  22 
Pac.  464;  People  v.  Martin,  19  Colo.  565,  570, 
36  Pac.  543;  In  re  Fire  &  Excise  Com'rs,  19 
Colo.  482,  36  Pac.  234. 

Assuming,  therefore,  with  the  governor,  as 
the  established  practice  permits  us  to  do,  and 
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for  the  present  purpose  only,  that  the  amend- 
ment to  this  bin  was  not  printed,  we  proceed 
to  consider  the  questions  submitted:  First. 
Is  the  act,  as  now  enrolled.  In  that  the  senate 
amendment  was  not  printed  for  the  use  of 
the  members  before  the  final  vote  was  taken 
on  the  bin,  "in  conflict  with  section  22  of 
article  5  of  the  constitution?  Second.  Is  the 
act,  in  so  far  as  It  devolves  upon  the  state 
board  of  assessors  therein  created  the  duty 
of  assessing  the  class  of  property  therein  de- 
scribed, in  conflict  with  section  15  of  article 
10  of  the  constitution,  which  establishes  a 
state  board  of  equalization  and  prescribes  its 
duties?  Our  conclusion  upon  the  first  propo- 
sition renders  unnecessary  a  determination  of 
the  second.  The  question  upon  which  our 
opinion  is  given  may  thus  be  subdivided:  (1) 
Is  the  section  of  the  constitution  mandatory? 

(2)  Is  the  amendment  a  substantial  one,  in 
the  sense  of  the  term  as  employed  therein? 

(3)  Is  it  for  the  general  assembly  or  the 
courts  to  determine  whether  or  not  a  given 
amendment  to  a  bill  is  a  substantial  one? 

1.  No  case  has  been  called  to  our  attention 
in  which  this  particular  clause  has  been  con- 
strued. In  constitutions  of  other  states,  pro- 
visions like  our  section  22  of  article  5  are 
found.  The  other  clauses  thereof,  also  like 
ours,  have  frequently  been  before  the  courts, 
and  almost  invariably  have  been  declared  man- 
datory upon  the  legislature.  The  language  Is 
that  every  bill  shall  be  read  by  title  and  at 
length  on  two  different  days,  and  that  all  sub- 
stantial amendments  made  thereto  shall  be 
printed,  etc.  These  other  clauses  having,  in 
our  opinion,  been  rightly  held  to  be  manda- 
tory, we  think,  without  question,  and  for  sim- 
ilar reasons,  the  one  now  under  consideration 
Is  equally  so.  Indeed,  none  of  the  able  coun- 
sel who  have  appeared  amid  curiae,  and  given 
us  the  benefit  of  their  argument,  have  claimed 
that  the  section,  or  any  part  of  it,  Is  directory, 
but  all  concede  that  each  of  the  requirements 
was  designed  to  be,  and  is,  mandatory  upon 
the  general  assembly.  A  few  authorities  In 
support  of  this  conclusion  may  be  referred  to: 
Sutb.  St.  Const,  a  29,  30,  41,  50,  66,  79; 
Cooley,  Const  I/im.  (eth  Ed.)  pp.  93,  94,  170; 
State  V.  Cobb,  44  Neb.  434,  62  N.  W.  867;  City 
of  South  Omaha  v.  Taxpayers'  League,  42 
Neb.  671,  60  N.  W.  957;  Ryan  v.  Lynch,  68 
111.  160;  Burrltt  v.  Commissioners,  120  III. 
Z22,  326,  11  N.  E.  180;  Massachusetts  Mut. 
Life  Ins.  Co.  v.  Colorado  Land  &  Trust  Co., 
20  Colo.  1,  36  Pac.  793. 

2.  It  scarcely  requires  argument  to  demon- 
strate that  to  the  bill  as  It  passed  the  house 
the  amendment  introduced  and  passed  in  the 
senate  is  most  substantial  and  material  In  its 
etfect.  As  the  bill  passed  the  house  and  came 
l)efore  the  senate,  the  state  board  of  assessors 
therein  created  consisted  of  the  county  as- 
sessors of  all  the  counties  of  the  state;  aa 
amended  in  the  upper  branch,  the  several 
counties  of  the  state  were  divided  into  five 
classes,  and  from  each  one  of  these  classes  one 
county  assessor  was  to  be  selected  by  the 


entire  body  of  assessors  of  the  state,  and  the 
five  assessors  so  chos«i,  and  five  of  the  state 
officers,  who,  under  the  constitution,  consti- 
tute the  state  board  of  equalization,  are  to  be 
the  state  board  of  assessors.  We  are  quite 
clear  that  the  amendment  was  substantiaL 
3.  The  object  of  this  requirement  that  every 
substantial  amendment  to  a  bill  shall  be  print- 
ed for  the  use  of  the  members  before  final 
vote  is  taken  is  to  prevent,  so  far  as  possible, 
fraud  and  trickery  and  deceit  and  subterfuge 
in  the  enactment  of  bills,  and  to  prevent  hasty 
and  ill-considered  legislation.  The  printing 
of  such  amendments  directly  brings  to  the 
attention  of  members  their  character  and  ef- 
fect. Thereby,  In  the  judgment  of  the  fram- 
ers  of  such  constitutional  safeguard,  the  dan- 
gers anticipated  are  greatly  lessened,  if  not 
altogether  avoided.  One  of  the  learned  coun- 
sel who  entertains  some  doubt  of  the  author- 
ity or  propriety  of  the  judiciary  to  decide  the 
question  as  to  the  character  of  an  amendment, 
upon  oral  argument,  conceded  that  where,  by 
faUure  to  print  an  amendment  to  a  bill,  some 
fraud  or  trickery  or  deceit  has  been  practiced 
upon  the  members,  who  thereby  have  been  ca- 
joled or  deceived  into  supporting  some  meas- 
ure which,  bad  they  known  Its  real  character, 
they  would  have  opposed,  or  If  it  was  made 
to  appear  In  a  litigated  case  that  the  failure  to 
print  manifestly  occasioned  the  passing  of  the 
bill  through  the  general  assembly  contrary  to 
the  real  intent  of  that  body,  the  courts  might 
investigate  and  determine  whether  the  amend- 
ment was  so  substantial  as  that  it  should  be 
printed,  and.  If  It  was,  set  aside  the  enact- 
ment. When  this  concession  Is  made,  it  seems 
to  us  that  It  would  follow  that  there  exists  the 
same  right  of  the  courts  to  determine  the  ques- 
tion when  hasty  and  Ill-considered  legislation 
results  or  may  result  from  the  failure  to  print 
a  given  amendment  But  the  real  question 
is  not  whether,  as  a  matter  of  fact,  fraud  or 
deceit  has  been  practiced,  or  hasty  or  Inconsid- 
erate legislation  been  passed,  but  It  la  whether 
the  amendment  which  was  not  printed  as  the 
constitution  requires  is,  in  law,  deemed  by  the 
court  to  be  substantial.  If  so,  a  bill  that  goes 
through  the  general  assembly,  carrying  such 
an  amendment,  is  not  constitutionally  passed, 
and  the  mandate  of  the  constitution  makes  it 
nugatory,  even  though  In  a  particular  case  the 
court  might  see  that  the  evil  consequences 
sought  to  be  prevented  had  not  ensued. 
Hence  it  may  not  be  enforced,  even  though 
the  members  of  the  legislature  dispensed  with 
the  printing  upon  a  mistaken  supposition  that 
the  amendment  was  not  substantial.  If  either 
house  of  the  general  assembly  may  for  Itself 
conclusively  determine  whether  or  not  any 
amendment  Is  a  substantial  one,  then  all  the 
benefits  of  this  clause  would  be  lost  and  its 
effect  altogether  frittered  away;  for  the  mere 
neglect  or  refusal  of  that  body  to  have  any 
amendment  printed  would  be  equivalent  to  Its 
determination  that  the  amendment  was  not 
substantial;  and.  If  that  decision  was  final, 
then,  by  a  majority  vote,  the  most  substantial 
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amendment  that  can  be  conceived  of  might  be 
ingrafted  upon  a  bill,  and  tbe  members  not 
bare  the  benefit  of  a  printed  copy  before  them 
before  finally  voting  on  tbe  bill  itself.  The 
case  nearest  in  point  that  we  hare  been  able 
to  find  is  that  already  dted  upon  another  prop- 
osition in  20  Colo.  1,  36  Pac.  793.  The  pre- 
cise question  here  was  not  then  before  tbe 
court,  but  the  act  there  considered  was  claim- 
ed to  be  In  violation  of  section  22  of  article 
5  of  the  constitution.  One  of  the  points 
sought  to  be  made  was  that  the  amendment 
not  having  been  printed,  the  act  was  void; 
but  tbe  court  disposed  of  tbe  contention  by 
saying  that  it  did  not  make  a  substantial,  or 
any,  change  in  the  effect  of  the  act,  and  "con- 
sequently is  not  such  an  amendment  as  the 
constitution  requires  to  be  printed."  That 
decision,  In  its  logical  effect,  is  authority  for 
the  proposition  that  tbe  question  as  to  wheth- 
er or  not  an  amendment  Is  a  substantial  one 
is  judicial,  and  not  legislative;  for,  if  it  was 
a  legislative  question,  the  court  would  probably 
have  put  its  decision  upon  that  ground,  and 
not  upon  tbe  ground  that  the  amendment  was 
not.  In  the  opinion  of  tbe  court,  a  substantial 
one.  Impliedly,  also,  the  effect  of  this  de- 
cision Is  that  If  the  amendment  bad  been  a 
substantial  one,  the  constitution  requiring  that 
it  should  be  printed  before  tbe  vote  upon  the 
bill  was  taken,  tbe  act  as  so  amended  would 
have  been  void,  had  not  such  amendment  been 
printed  before  such  vote  was  had. 

If  therefore  it  be  a  fact,  as  assumed  by  tbe 
governor,  that  the  senate  amendment  in  ques- 
tion was  not  printed  for  the  use  of  its  mem- 
bers before  the  final  vote  was  taken  on  the 
bill,  tbe  enrolled  act  as  submitted  to  us  con- 
travenes that  clause  of  section  22  of  article  6 
of  the  constitution  relating  thereta 

(25  Colo.  640) 

COLORADO  FUEL  &  IRON  CO.  v.  PRYOR. 

(Supreme  Court  of  Colorado.     Oct.  10,  1808.) 

Mixes— Leases — Coksidbration— MosopotY— Evi- 
DBKOS — Conflict — Findinq — Msas- 
VRE  OF  Damages. 

1.  The  consideration  of  a  mining  lease  was  a 
royalty  on  the  conl  mined  and  an  agreenicut 
of  the  lessee  to  withhold  pay  of  its  employf-s 
to  cover  goods  sold  them  by  the  lessor  should 
lie  open  a  store  on  the  land.  Held  that,  cnnted- 
infT  the  last  agreement  to  be  void  as  ngiiinst 
pnblic  policy,  the  royalty  clause  was  separate 
and  enforceable,  and  hence  the  entire  lease  was 
not  tainted. 

2.  One  taking  a  lease  of  a  tenant  in  common 
cannot  avoid  the  lease  because  the  lessor  could 
not  lease  without  his  co-tenant's  consent,  the 
latter  not  having  interfered  with  tbe  lessee. 

3.  Prospecting  near  or  on  lands  leased  for 
coal  mining  failed  to  disclose  coal  at  the  depth 
it  should  exist  as  determined  from  an  adjoin- 
ine  mine.  A  hole  was  drilled  with  a  diamond 
ilriil  near  the  south  line  of  the  land,  and  an- 
other near  the  east  line.  A  6-foot  vein  was 
strock  at  285  feet  in  the  latter,  but  in  the  for- 
mer no  coal  of  value  was  struck  at  twice  the 
depth.  A  slope  was  commenced  on  the  north- 
east of  the  land  2.92o  feet  from  the  latter 
hole,  and  a  6-foot  vein  opt-ned  and  exposed 
several  hundred  feet  towards  this  land.  Sev- 
eral witnesses  were  of  the  opinion  that  this  vein 


extended  under  the  land.  Held,  that  a  finding 
that  there  was  coal  on  the  /eased  land  was  jus- 
tified. 

4.  To  prove  coal  under  leased  land  was  of 
merchantable  qauiity,  witnesses  testified  that 
coal  from  an  adjoining  slope  was  not  market- 
able; that  the  expense  of  removing  the  im- 
purities made  its  mining  impracticable.  Oth- 
er witnesses  testified  that  it  was  good  for  steam 
and  domestic  purposes,  and  improved  as  the 
slope  extended  into  the  leased  land.  It  had 
been  mingled  and  sold  with  coal  from  an  ad- 
joining mine  of  the  same  vein,  from  which 
thousands  of  tons  had  been  mined  and  sold. 
The  lessees  kept  the  water  out  of  tbe  slope 
for  two  years  after  mining  stopped,  never  of- 
fered to  cancel  the  lease,  or  claimed  the  coal 
was  inferior,  but  gave,  as  an  excuse  for  not 
working,  that  there  was  no  market.  Held,  that 
the  conliict  was  such  as  to  prevent  disturbing 
the  finding  of  the  trial  judge. 

5.  To  entitle  a  lessor  to.  recover  substantial 
damages  for  failure  to  operate  under  a  mining 
lease  providing  for  a  royalty  on  the  coal  mined 
as  a  consideration,  the  lessor  must,  in  addition 
to  the  fact  that  merchantable  coal  existed  on 
the  land,  show  that  it  could  be  mined  with 
profit,  after  deducting  the  royalty. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  A.  M.  Pryor  against  the  Colorado 
Fuel  &  Iron  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  app.'.ils.  Re- 
versed. 

Appellee  bases  his  right  to  a  recovery  on 
a  lease  of  an  undivided  one-half  Interest  in 
designated  lands,  which  provided  that  the  les- 
see, for  a  definite  period,  should  enter  upon  the 
demised  premises,  and  Work  them  In  manner 
I  necessary  to  good  and  economical  mining  of 
I  coal;  that,  for  the  puri>ose  of  putting  them 
In  condition  for  such  mining,  work  should 
\  commence  on  a  specified  date,  and  be  prose- 
cuted with  reasonable  diligence.  Lessee  was 
required  to  pay  a  fixed  royalty  on  each  ton 
mined.  The  lease  also  provided  that  the  lessee, 
as  a  further  cousldemtion  for  its  execution. 
In  case  the  lessor  opened  a  store  on  the  leased 
premises,  should,  upon  terms  and  conditions 
similar  to  those  existing  in  another  contract, 
to  which  reference  was  made,  make  stoppages 
on  its  pay  rolls  in  his  favor  for  all  goods  sold 
by  him  to  the  employes  of  the  lessee,  and  that 
no  privileges  of  a  similar  character  should  be 
esteuded  to  any  other  person  so  long  as  the 
lessor  continued  to  keep  a  store  upon  these 
lands.  Appellee  wa's  the  lessor,  and  from  facts 
pleaded,  which  are  not  controverted,  appellant 
has  become  linble  as  lessee,  and  will  be  treat- 
ed as  such.  It  is  averred  In  the  complaint 
that  tbe  lands  demised  contain  large  and  valu- 
able deposits  of  merchantable  coal,  which  can 
be  worked  and  extracted  at  a  profit  by  the 
reasonable  expenditure  of  money;  that  under 
this  lease  the  lessee  entered  upon  tbe  premises, 
opened  up  a  vein  of  coal,  and  has  since  held 
and  retained  possession,  and  by  tbe  exercise 
of  reasonable  diligence,  and  tbe  expenditure 
of  a  reasonalde  amount  of  money,  could  have 
extracted  and  mined  from  these  premises  1,000 
tons  of  coal  per  day;  that  It  has  failed  to  use 
reasonable  diligence  to  put  the  premises  in 
working  order  for  the  mining  of  coal,  and  to 
work  them  In  manner  necessary  to  good  and 
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economical  mining;  Imt,  on  tbe  contrary.  I>aa 
ceutid  operations,  and  discontinued  all  efforts 
to  prosecute  mining  on  these  lands,  or  to 
comply  In  any  respect  with  tbe  terms  ot  the 
lease.  For  answer  appellant  denied  tbat  the 
lands  In  question  contained  coal  of  a  mer- 
chantable quality,  or  that,  by  the  exercise  of 
reasonable  diligence,  or  the  expenditure  ot  a 
reasonable  amount  of  money,  it  could  bare  ex- 
tracted and  mined  coal  from  these  lands  at  a 
profit;  and  for  a  first  separate  defense  averred 
that  the  terms  and  conditions  of  tbe  lease  re- 
lating to  the  privileges  granted  the  lessor,  as 
evidenced  by  tbe  agreement  mentioned  in  the 
lease,  and  set  out  in  bsec  verba,  rendered  the 
lease  illegal  and  void,  for  the  reason  (hat  It 
conferred  upon  appellee  a  monopoly  in  trading 
with  tbe  employes  ot  tbe  lessee;  and  for  a 
second  separate  and  distinct  defense  averred 
that  the  lessor  ought  not  to  be  allowed  to 
maintain  the  action,  because  be  was  not  the 
sole  owner  in  fee  of  the  premises  described  in 
tbe  lease  at  tbe  time  of  its  execution,  but  only 
a  tenant  In  common  of  an  undivided  one-half 
interest  hi  the  leased  lands;  and  by  way  of 
cross  complaint  alleged  tbat,  after  due  and  dili- 
gent exploration,  it  bad  ascertained  that  the 
premises  did  not  contain  coal,  either  in  quality 
or  quantity,  to  Justify  working  and  operating 
for  coal-mining  purposes;  and  tbat  to  carry  on 
and  prosecute  such  work  on  these  premises 
would  entail  a  net  loss.  To  the  first  and  sec- 
ond separate  defenses' a  general  demurrer  was 
Interposed  by  appellee,  and  sustained.  On 
trial  to  the  court  of  tbe  issues  made  by  tbe 
complaint,  answer,  and  cross  complaint,  the 
findings  were  for  appellee,  and  Judgment 
rendered  dismissing  the  cross  complaint,  and 
tbat  appellee  recover  tbe  sum  of  $3,850.  Tbe 
purport  of  the  evidence,  as  bearing  upon  tbe 
Issuable  facta,  will  be  found  in  tbe  opinion. 

John  M.  Waldron  and  D.  C.  Beaman,  for 
appellant  Ycaman  &  Gove  and  M.  G.  Saun- 
ders, for  appellee. 

GABBERT,  J.  (after  stating  tbe  facts).  The 
two  principal  questions  for  review,  as  pre- 
sented by  counsel  for  appellant,  are:  First. 
Should  tbe  demurrer  to  the  first  and  second 
separate  defenses  have  been'  sustained?  Sec- 
ond. Did  the  court  err  In  finding  the  issues 
and  rendering  Judgment  In  favor  of  appellee? 

1.  In  support  of  the  proposition  that  tbe 
demurrer  to  the  first  separate  defense  should 
not  have  been  sustained,  it  Is  argued  tbat  the 
conditions  of  the  lease  which  granted  appellee 
special  privileges  In  the  way  of  trading  with 
the  employes  of  appellant  were  Illegal,  be- 
cause they  conferred  upon  him  a  monopoly  of 
tbe  sale  of  merchandise  to  such  employes,  and 
are,  therefore,  against  public  policy;  and 
that  this  Illegality  taints  the  entire  lease,  and 
renders  It  void.  Tbe  contract  mentioned  In 
tbe  lease  Is  fully  set  ont  in  this  plea,  but  It  Is 
not  deemed  necessary  to  refer  to  its  provisions. 
It  Is  tbe  general  I'ule  that  if  tbe  consideration 
of  a  contract,  or  an;  part  of  It,  is  Illegal,  no 


promise  based  upon  such  Illegal  consideration 
can  be  enforced;  bat  if  there  is  a  good  and 
valid  consideration,  for  which  another  prom- 
ises to  do  two  things,  one  legal  and  tbe  other 
Illegal,  the  promisor  Is  held  to  do  ttiat  which 
Is  legal,  unless  the  two  are  so  Intermingled 
they  cannot  be  separated  (Railroad  Co.  t. 
Taylor,  6  Colo.  1;  1  Pars.  Cont.»457);  or,  when 
tbe  transaction  Is  separated  by  the  parties  into 
two  agreements,  one  legal  and  the  other  not 
tbe  former  can  be  enforced,  and  tbe  transac- 
tion sustained  pro  tanto  (W.  D.  TeL  Co.  ▼. 
Burlington  &  S.  W.  R.  Co.,  3  McC!rary,  ISO, 
11  Fed.  1,  and  note).  The  lease,  in  express 
terms,  provided  for  the  payment  of  a  specified 
royalty  on  each  ton  of  coal  mined.  This  was 
a  good  and  valid  consideration  for  the  execu- 
tion of  the  lease  on  behalf  of  the  appellee.  As 
a  further  consideration,  it  provides  what  spe- 
cial privileges  should  be  grunted  liim  by  tbe 
lessee  in  the  event  he  engaged  in  keeping  a 
store  on  the  demised  premises.  This  agree- 
ment is  distinct  and  severable  from  tbat 
which  relates  to  tbe  payment  of  a  fixed  royal- 
ty. It  amounted  only  to  a  promise  by  tbe 
lessee  what  it  would  do  In  the  event  the  les- 
sor engaged  In  tbe  mercantile  business  on  tbe 
leased  premises.  Whether  the  lessor  kept  a 
store  or  not  in  no  manner  affected  the  royalty 
which  lessee  was  to  pay  for  the  coal  mined. 
The  two  promises  on  the  part  of  lessee  were 
distinct,  and  related  to  separate  agreements. 
The  penalty  for  tbe  violation  of  each  would 
be  entirely  different  The  one  can  be  sus- 
tained without  sustaining  the  other;  and 
therefore  the  agreement  relating  to  the  store, 
if  void  by  reason  of  illegal  conditions  which 
It  contemplated  (a  point  upon  which  no  opin- 
ion is  expressed),  Is  severable  from  that  pro- 
viding for  the  payment  of  a  royalty,  and  in 
no  manner  affects  the  right  of  the  appellee  to 
a  recovery  in  this  action. 

It  is  contended  tbat  no  valid  grant  of  tbe 
right  to  mine  and  extract  coal  was  ever  con- 
ferred upon  appellant  This  proposition,  it  is 
urged,  .is  presented  by  the  demurrer  to  the 
second  special  defense,  for  the  reason  that  it 
appears  from  its  averments  that  the  lease  in 
question  only  purports  to  convey  a  right  to 
mine  coal  to  an  undivided  one-half  interest  in 
the  premises  named,  which  is  of  no  force  or 
effect  because  one  tenant  in  common  cannot 
grant  such  a  right  without  the  consent  of  his 
co-owners.  The  question  sought  to  be  raised 
by  this  defense,  and  argued,  is,  what  right 
has  a  tenant  In  common  to  mine  and  extract 
coal  from  lands,  or  what  liability  does  he  In- 
cur In  so  doing,  without  the  consent  of  his 
co-tenants?  This  proposition  Is  not  presented. 
There  Is  no  qnestlon  here  between  the  lessee 
and  tbe  owners  in  the  demised  premises  not 
joining  In  the  lease.  The  contract  entered  in- 
to on  behalf  of  the  lessor  and  lessee  certainly 
bound  each.  It  is  not  stated  in  this  defense 
that  tbe  latter  has  been  prevented  from  min- 
ing coal  on  the  demised  premises  by  those  la 
whom  the  remaining  title  in  fee  Is  vested. 
The  terms  and  conditions  of  the  lease  were  in 
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no  manner  contingent  npon  the  lessee  obtain- 
ing a  lease  from  such  coKtwners.  It  has  en- 
tered Into  an  absolute  contract  In  so  far  as  the 
terms  of  the  lease  under  consideration  are  con- 
<-emed;  has  received  from  the  lessor  the  con- 
sideration for  ^is  engagement;  Its  liability 
arises  from  its  own  direct  ondertaldng;  and 
It  must,  therefore,  abide  by  Its  contract,  or 
pay  the  damages  resulting  from  a  breach. 
School  Itiistees  of  City  of  Trenton  v.  Bennett, 
2T  N.  J.  Law,  513;  Beebe  v.  Johnson,  19  Wend. 
500.  The  demurrer  to  these  two  special  de- 
fenses was  properly  sustained. 

2.  The  second  question  presented  for  de- 
termination necessitates  a  consideration  and 
examination  of  the  evidence.  The  testimony 
is  voluminous,  and  to  notice  It  In  detail  would 
be  Impracticable,  and  its  review  will  therefore 
be  limited  to  a  mention  of  the  particular  facts 
to  which  it  was  directed,  and  what,  in  eCTect, 
the  testimony  of  the  respective  parties  was  as 
bearing  on  these  facts.  ~  The  main  questions 
of  fact  involved  were,  was  there  merchantable 
coal  under  the  demised  premises,  and,  if  so. 
was  there  reasonable  diligence  exercised  on 
behalf  of  appellant  in  endeavoring  to  reach  it? 
And,  next,  was  there  sufBclent  evidence  or 
data  from  which  the  court  could  determine  the 
damages  awarded,  or  that  appellee  was  enti- 
tled to  substantial  damages  on  the  case  made? 
The  lease  in  question  was  executed  at  a  time 
when  the  lessee  was  engaged  in  extracting 
coal  from  the  mines  In  the  near  vicinity  of 
the  leased  premises,  known  as  the  "Santa 
Clara."  It  was  supposed  that  the  same  veins 
opened  on  the  Santa  Clara  would  be  found  on 
the  lands  described  in  the  lease;  but  prospect- 
ing with  a  spring  pole  drill  near  or  upon  these 
lands  failed  to  disclose  a  body  of  coal  at  the 
depth  at  which  It  should  exist,  as  determined 
by  the  direction  and  dip  of  the  coal  measure 
disclosed  on  the  Santa  Clara,  in  the  openings 
known  as  the  "Walsen"  and  ''Cameron."  The 
-discovery  of  a  fault  In  the  formation  between 
these  openings  and  the  lands  in  question  was 
supposed  to  account  for  the  failure  to  find  coal 
with  the  spring  pole  drill,  as  this  fault  would 
cause  the  vein  on  the  leased  premises  to  be 
at  a  greater  depth  than  anticipated.  Two  ex- 
plorations were  then  made  with  diamond 
drills,  one  hole  having  been  bored  near  the 
south  line  of  these  lands,  and  the  other  not 
far  distant  from  their  east  line.  In  the  latter, 
which  .is  designated  "drill  hole  No.  1,"  at  a 
depth  of  about  285  feet,  a  vein  6  feet  8  Inches 
In  thickness,  with  an  Intervening  strata  of 
3  Inches  of  slate,  was  discovered.  In  the  for- 
mer, though  extended  to  a  much  greater  depth 
<fiiUy  twice),  no  discovery  of  coal  was  made 
whidii  could  be  said  to  correspond  with  this 
vein,  nor  was  any  discovery  made  which  ap- 
peared to  have  any  value.  Subsequent  to 
these  explorations,  a  slope  was  commenced  to 
the  northeast  of  these  premises,  at  a  point 
about  2,925  feet  from  drill  hole  No.  1,  and 
driven  In  the  direction  of  these  lands,  and  a 
vein  of  coal  opened  and  exposed  for  a  dis- 
tance of  several  hundred  feet  in  this  slope  as 


extended.  -  The  thickness  of  this  vein  was  a 
little  over  6  feet  Taldng  Into  consideration 
the  dip  of  the  vein  found  In  the  slope.  Its  ele- 
vation in  this  opening  as  compared  with  the 
elevation  at  the  point  where  drill  hole  No.  1 
was  bored,  the  distance  between  these  two 
points,  and  the  depth  of  the  vein  as  disclosed 
by  this  boring.  In  connection  with  the  state- 
ment of  several  of  the  witnesses  called  on  be- 
half of  each  party  that  hi  theh:  opinion,  the 
vein  opened  In  the  slope  extended  under  the 
leased  premises,  there  Is  certainly  sufficient 
competent  evidence  to  support  the  finding  of 
fact  on  this  subject  by  the  trial  judge  that  it 
did;  so  that  the  next  question  to  determine 
is  whether  the  evidence  justified  the  finding 
that  this  vein  was  of  merchantable  quality. 
On  this  subject  the  evidence  is  conflicting. 
Witnesses  on  behalf  of  appellant  stated  that, 
in  their  opinion,  the  coal  from  the  slope  was 
not  marketable;  that  the  degree  of  Impurities 
it  contained,  and  their  distribution,  was  such 
that  the  expense  of  separating  them  from  the 
coal  rendered  its  extraction  impracticable  as 
a  mining  enterprise;  that  the  coal  was  of  that 
character,  even  if  properly  cleaned,  it  was  un- 
desirable, and  practically  unmarketable,  as  it 
was  neither  a  true  coking  nor  true  domestic 
coal,  It  being  located  at  that  pohit  in  the 
souttiem  coal  fields  where  the  one  class  was 
in  a  state 'Of  transition  to  the  other.  On  be- 
half of  appellee  witnesses  stated  that  the  ooal 
In  the  slope  was  of  the  same  general  charac- 
ter as  in  the  Walsen  opening,  that  it  was  a 
good  coal  for  steam  and  domestic  purposes, 
did  not  contain  Impurities  to  the  extent  stated 
by  witnesses  for  appellant,  and  improved  In 
quality  as  the  slope  was  extended.  From  the 
re«;ord  it  is  understood  that  the  vein  in  the 
Walsen  opening  and  the  slope  is  the  same. 
It  appears  that  the  Santa  Clara  mines  were 
operated  for  several  years,  and  from  the  open- 
ings known  as  the  Walsen  and  Cameron  a 
great  many  thousand  tons  were  mined  and 
marketed;  that  coal  from  the  slope  and  cross 
entries  was  mingled  with  that  from  the  oth- 
ers, and  sold;  that,  after  work  on  the  slope - 
ceased,  the  water  was  kept  pumped  out  for 
over  two  years;  that  no  offer  to  return  or  can- 
cel the  lease  was  ever  made  by  appellant  un- 
til after  the  commencement  of  this  suit  or 
that  It  ever  notified  appellee,  or  claimed  In 
conversation  with  him,  that  the  coal  was  of 
an  inferior  or  unmerchantable  quality;  the 
excuse  for  not  working,  when  Interrogated  by 
appellee,  being  that  there  was  no  market. 
With  this  conflict  in  competent  evidence  on 
the  subject  of  the  quality  of  the  coal  disclosed 
in  the  slope,  the  finding  of  the  trial  judge 
that  it  was  of  a  merchantable  grade  cannot  be 
disturbed  on  review.  It  was  his  province  to 
determine  this  question  from  all  the  evidence 
In  the  case,  judge  of  the  credibility  of  the  wit- 
nesses, take  into  consideration  their  knowl- 
edge and  means  of  information  on  the  sub- 
jects about  which  they  testified,  the  acts  of 
appellant,  and  from  all  the  facts  and  drcnm- 
stances  surrounding  the  transaction  determine 
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this  vital  question  regarding  the  quality  of 
the  coal  In  the  slope;  and,  the  finding  of  fact 
in  this  respect  being  supported  by  competent 
evidence,  this  court  cannot  interfere  by  sub- 
stituting its  judgment  for  ihat  of  the  trial 
court,  upon  the  weight  of  the  evidence  in  the 
case.  AVallace  v.  Giltlnan,  18  Colo.  473,  33 
Pac.  185;  Railway  Co.  v.  Hodgson,  18  Colo. 
117,  31  Pac.  95*;  Publishing  Co.  v.  Russell, 
18  Colo.  75,  31  Pac.  503;  Rust  v.  Strickland, 
21  Colo.  177,  40  Pac.  350. 

The  work  of  extending  the  slope  was  com- 
menced In  1888,  and  continued  for  about  two 
years,  at  which  time  it  was  suspended,  and 
no  further  work  of  that  character  prosecuted. 
The  period  between  the  date  this  work  ceased 
and  the  time  this  suit  was  commenced  was 
nearly  two  years.  The  evidence  was  that  by 
the  prosecution  of  work  with  reasonable  dili- 
gence the  leased  lands  could  have  been  reach- 
ed through  the  slope  within  eighteen  months 
or  two  years  from  the  date  work  on  the  slope 
was  commenced;  so  that  the  finding  of  the 
trial  court  that  reasonable  diligence  had  not 
been  exercised  by  appellant  In  the  prosecu- 
tion of  work  for  the  purpose  of  reaching  the 
coal  on  the  demised  premises  is  supported  by 
the  evidence. 

The  trial  court.  In  determining  the  damiiges 
awarded,  appears  to  have  adopted  the  rule 
that  for  violation  of  the  covenants  in  the 
lease,  no  coal  having  been  mined  from  the  de- 
mised premises,  the  measure  of  damages 
would  be  the  stipulated  royalty  on  the  num- 
ber of  tons  which  the  lessee  could  have  min- 
ed, by  the  exercise  of  reasonable  diligence, 
during  the  period  covered  by  this  action. 
This  Is  the  rule  for  which  appellee  contends, 
and  we  will  assume,  but  not  decide.  It  is  cor- 
rect for  the  purpose  of  determining  the  final 
question  in  the  case,  which  relates  to  the 
damages  awarded.  The  contention  of  coun- 
sel for  appellant  is  that  at  most  appellee  was 
only  entitled  to  nominal  damages  under  the 
proofs  made,  and  the  disposition  of  this  ques- 
tion necessitates  a  further  review  of  the  evi- 
dence, and  a  construction  of  the  covenant  in 
the  lease  upon  the  breach  of  which  this 
action  Is  based,  which  reads  as  follows: 
"*  *  •  To  enter  upon  said  premises,  and 
work  the  same  in  a  manner  necessary  to  good 
and  economical  mining  as  a  coal  mine,  with 
due  regard  to  the  preservation  of  the  same  as 
a  workable  mine;  to  take  possession  of  the 
said  premises  on  or  before  the  fifteenth  day 
of  September,  1888,  and-  to  thereafter  use  rea- 
sonable diligence  in  putting  said  premises  In 
working  order  for  the  mining  of  coal."  The 
party  seeking  to  recover  stibstantlal  damages 
for  breach  of  a  contract  must  establish  the 
facts  which  entitle  him  to  such  recovery. 
Jones  v.  Nathrop,  7  Colo.  1,  1  Pac.  435;  Pat- 
rick V.  Smelting  Co.,  20  Colo.  268,  38  Pac.  23C. 
In  construing  a  contract,  the  first  point  to  as- 
certain is  what  the  parties  meant,  under- 
stood, and  Intended,  as  determined  by  the 
words  employed  (2  Pars.  Cont.  "404;  Mining 
Co.  ▼.  Tlerney,  5  Colo.  582;   Wollf  v.  Helblg, 


1  21  Oolo.  490,  43  Pac.  133);  and,  as  an  aid  in 
this  respect,  the  situation  of  the  parties,  and 
the  facts  and  circumstances  surrounding  the 
transaction  at  the  time  of  the  execution  of 
the  contract,  as  also  its  subject-matter  and 
the  object  of  the  parties  in  making  it,  may 
be  taken  Into  consideration  (Mining  Co.  v. 
Tlerney,  supra).  The  premises  were  demised 
expressly  for  coal-mlnlng  purposes.  They 
were  not  then,  nor  are  they  yet,  in  shape  to 
produce.  Whether  they  could  be  successful- 
ly operated  as  a  coal  mine  depended  upon 
future  development.  By  the  transaction  the 
lessor  expected  to  receive  compensation  in  the 
way  of  royalty,  and  the  lessee  profits  from 
the  operation  of  the  leased  premises  as  a  coal 
mine;  so  that  the  benefits  thus  realized  would 
be  mutual.  Unless  coal  was  found  of  a  mer-- 
chantabie  grade,  which  could  be  produced  at 
a  reasonable  profit,  or  if  that  discovered  was 
valueless,  to  require  the  lessee  to  mine  it  and 
pay  royalty  on  the  production  would  impose 
a  burden  without  any  benefits  in  return.  The 
obligation  was  Imposed  upon  the  lessee  to 
open  the  premises  as  a  coal  mine,  and  oper- 
ate them  as  sncb;  but,  In  the  absence  of  ex- 
press provisions  in  the  lease  regarding  what 
conditions  should  exist  before  a  penalty 
would  attach  for  a  failure  to  observe  this 
obligation,  or  under  what  clrcimistances  It 
should  comply  with  this  provision,  the  law 
presumes  that  the  parties  to  the  lease,  at  the 
time  of  Its  execution,  considered  the  purpose 
for  which  it  was  executed  and  the  conditions 
under  which  It  would  be  mutually  beneficial 
to  carry  out  Its  terms  and  provisions,  and 
therefore  Intended,  by  the  language  employed, 
to  contract  accordingly.  2  Pars.  Cont.  "499. 
The  right  to  mine  having  been  granted,  the 
law  implies  that  the  lessee  sl)ould  exercise 
reasonable  diligence  in  working  the  mine 
(Koch's  Appeal,  93  Pa.  St.  434);  but  unless 
coal  actually  existed  on  the  premises  of  a 
merchantable  grade,  which  could  be  produced 
at  a  reasonable  profit,  or,  If  none  existed,  or 
that  which  was  found  was  valueless,  then, 
under  this  contract  of  lease,  it  would  be  un- 
der no  such  obligation.  The  court  found  that 
the  degree  of  diligence  required  of  the  lessee 
to  put  the  premises  in  working  order  had  not 
been  exercised;  that  a  vein  of  merchantable 
coal  existed  on  these  lands,  and  that  by  the 
exercise  of  reasonable  diligence  a  certain  ton- 
nage could  have  been  produced ;  but  th.it  was 
not  sufficient  upon  which  to  base  a  judgment 
for  substantial  damages.  The  coal  might  be 
merchantable,  and  yet  the  lessee  be  unable 
to  produce  It  at  that  profit,  after  deducting 
the  stipulated  royalty,  which  would  be  re- 
garded  as  fair  and  reasonable  for  ventures 
of  this  kind,  as  determined  from  all  the  facts 
bearing  on  this  subject.  There  was  no  .it- 
tempt  to  prove  that  the  coal  could  be  mined. 
or  the  leased  premises  operated,  at  such  a 
profit;  or,  if  there  was.  the  testimony  which 
in  any  manner  related  to  the  subjpct  was 
legally  Insufflcient  to  establish  this  f.ict;  and, 
without  It  being  established,  there  was   not 
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Bufflclent  from  which  to  deduce  the  conclu- 
sion that  the  lessee  was  under  any  obli.^ation 
to  mine  the  leased  premises.  It  was  Incum- 
bent upon  the  lessor  to  establish  every  fact 
necessary  to  entitle  him  to  a  Judgment  for 
substantial  damagres,  for  the  lessee  would  not 
be  required  to  introduce  any  evidence  to  de- 
feat a  recovery  for  such  damages,  unless  the 
lessor,  at  the  close  of  bis  evidence,  had  estab- 
lished all  the  facts  entitling  him  to  such  a 
Judgment.  Counsel  for  appellee  appear  to 
have  fully  recognized  what  was  necessary  to 
plead  In  order  to  state  a  cause  of  action,  for 
In  the  complaint  It  was  alleged  that  the  lands 
demised  coutaiued  deposits  of  merchantable 
coal  which  can  be  worlced  and  extracted  at  a 
profit  by  the  reasonable  expenditure  of  mon- 
ey for  that  purpose;  and,  there  being  no  evi- 
dence to  sustain  the  issue  tendered  by  appel- 
lee on  the  question  of  profit,  or  the'  finding 
of  the  court  in  his  favor  on  this  subject,  he 
was  not  entitled  to  a  Judgment  for  substan- 
tial damages.  The  Judgment  of  the  district 
court  is  reversed,  and  the  cause  rem.inded 
for  a  new  trial.    Reversed  and  remanded. 


(34  Or.  iW) 

LOOMIS  et  al.  ▼.  ROSENTHAL  et  al. 
(Supreme  Court  of  Oregon.     April  24,   1890.) 

ADMIN18TBAT0B — FBA.nD — SECnET  TllCST — EVI- 
DENCE— T.AcnES. 
1.  To  prove  that  one  purchasing  the  dower 
interest  of  a  widow  agreed  to  pay  off  a  mort- 
gage, but  instead  procured  it  to  be  aesigned  to 
another  in  trust  for  himself,  to  whom  ue  also 
had  the  fee  conveyed  under  the  guise  of  an  ad- 
ministrator's sale,  the  widow  and  others  tes- 
tified that  they  were  told  the  purchaser  was  to 
pay  off  the  mortgage;  but  he  denied  this, 
and  testified  that  he  never  heard  of  the  mort- 
gage until  long  after.  The  evidence  tended 
to  show  that  he  paid  the  full  value  of  the  land. 
The  mortgagee's  books  showed  that  the  mort- 
gage was  assigned  for  its  face,  without  inter- 
est, though  several  years'  interest  was  due, 
thus  supporting  the  inference  that  the  land 
was  not  worth  then  more  than  the  mortgage. 
At  the  time  of  the  purchase  the  purchaser  was 
very  poor,  and  the  alleged  trustee  was  a 
wealthy  friend,  who  loaned  him  money,  and 
sold  hira  goods  on  credit,  to  whom  he  mort- 
gaged the  land  for  a  debt  the  same  day  the  lat- 
ter took  the  assignment  of  the  first  mortgage; 
and  the  inference  was  justified  that  the  credit- 
or, knowing  the  purchaser  had  only  a  life  es- 
tate, bought  the  first  mortgage  to  protect  him- 
self. The  purchaser  testified  that  he  made 
payments  on  the  debt,  but  his  creditor,  being 
nnaneinliy  embarrassed,  demanded  the  amount 
due,  and  it  was  agreed  that  the  former  should 
quitclaim  the  land  to  a  friend  of  the  creditor, 
who  would  hold  it  in  trust  for  him;  and  the 
purchaser  prepared  to  move,  but  the  creditor, 
having  afterwards  bought  the  interest  of  the 
heirs  in  the  administration  proceedings,  in 
which  the  purchaser  was  the  administrator, 
asked  him  to  remain  on  the  place  until  he 
could  find  a  purchaser,  which  he  did,  buying 
the  place  back  in  a  few  years,  paying  the  full 
price,  and  taking  a  deed  from  the  creditor's 
trustee.  He  was  corroborated  in  this  by  his 
wife  and  several  children.  The  trustee  testi- 
.  fied  that  it  was  his  impression  that  the  land 
was  to  be  conveyed  from  the  creditor  to  him 
to  be  held,  and  then  conveyed  to  the  purchaser. 
The  creditor  s  wife  testified  that  he  had  told 
her  the  land  never  cost  him  anything.     At- 


other  witness  testified  that  the  purchaser  had 
told  him  his  friends  had  come  to  his  help,  and 
were  holding  the  land  over  for  him  till  he 
could  recover  It;  but  this  conversation  was 
probably  after  the  purchaser  had  arranged  to 
repurchase  It  of  the  creditor.  Two  attorneys 
for  the  administrator,  and  the  guardian  ad 
litem  for  the  minor  heirs,  testified  that  the 
administrator's  proceedings  were  in  good  faith, 
and  that  the  claim  of  the  creditor  based  on  the 
assignment  of  the  first  mortgage,  with  which 
he  paid  fur  the  hind  at  the  sale,  was  a  just 
cinini.     //if/,  that  fraud  was  not  shown. 

2.  The  punhaser  of  land  at  an  administra- 
tor's sale  h!>:d  notorious  and  exclusive  posses- 
sion of  it  J)  years,  and  15  years  after  the 
youngest  hiir  liccanio  of  age.  The  heirs  lived 
in  the  sanic  ii(':;:h!iori»ood,  knew  their  fijther 
had  owned  the  h'.nd,  and  visited  the  purchaser's 
family,  and  were  notified  of  the  administrator's 
sale.  The  purchaser  cut  the  timber,  erected 
costly  buildings,  and  contributed  a  large  sum 
towards  bringing  an  electric  railway  from  the 
city  to  the  premises,  and  the  land  rapidly  in- 
creased in  value.  The  deeds  showing  the  trans- 
actions were  of  record.  Hiid,  that  the  heirs 
were  guilty  of  lacjies  preventing  their  recovery 
of  the  land,  notwithstanding  no  notice  of  the 
appointment  of  the  administrator  was  served 
on  them. 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

Suit  by  Katie  J.  Loomis  and  others  against 
Lewis  Rosenthal  and  others.  There  was  a 
decree  for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

This  is  a  suit  to  establish  a  trust  In  real 
property,  to  set  aside  certain  conveyances 
thereof,  and  to  recover  the  rents  and  profits 
arising  therefrom.  The  material  facts  are: 
That  on  February  21,  1860,  one  J.  V.  Clary, 
being  the  owner  In  fee  simple  of  the  N.  W.  ^ 
of  section  33,  in  township  1  N.,  of  range  2  E. 
of  the  Willamette  meridian,  in  Multnomah 
county,  executed  with  his  wife,  Barbara  A., 
a  mortgage  thereof  to  Messrs.  Ladd  &  Tiiton, 
bankers,  to  secure  the  payment  of  the  sum 
of  $300,  payable  alx  months  from  that  date, 
with  Interest  thereon,  after  maturity,  at  the 
rate  of  6  per  cent  per  month,  which  was  duly 
recorded  in  the  records  of  mortgages  of  said 
county.  That,  Clary  and  his  wife  having 
moved  oft  the  premises,  the  latter,  on  Octo- 
ber 21,  1861,  for  the  expressed  consideration 
of  1135,  executed  to  the  defendant  Lewis  Ro-  . 
senthal  what  purported  to  be  a  bargain  and 
sale  deed  thereof,  in  pursuance  of  which  he 
moved  thereon  in  1862,  remaining  in  posses- 
sion only  a  few  months,  but  returned  thereto 
in  180.5,  since  which  time  he  has  been  con- 
stantly in  the  possession  thereof.  That  J.  V. 
Clary  died  Intestate  March  12,  1862,  leaving 
the  said  Barbara  A.,  now  the  wife  of  H.  C. 
Baugher,  and  three  daughters,  who,  since  the 
death  of  their  father,  have  married,  and 
whose  names  and  date  of  birth  are  as  follows: 
Olive  SwafTord,  May  15,  1856;  Lola  Lane, 
April  16,  1859;  and  Katie  J.  Loomis,  Febru- 
ary 6,  1861,— who  still  survive.  That  Rosen- 
thal and  wife,  on  November  3,  1863,  executed 
to  one  H.  F.  Blocb  a  mortgage  of  said  land 
to  secure  the  payment  of  a  promissory  note, 
purporting  to  have  been  executed  May  12, 
18  ;2,  for  the  sum  of  $1,500,  with  Interest 
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thereon  at  the  rate  of  2  per  cent  per  month. 
That  Ladd  &  Tilton  executed  to  Bloch,  on 
NoTember  5,  1863,  an  assignment  of  the  said 
Clary  mortage,  and  the  same  was  recorded 
in  the  records  of  mortgages  of  said  county. 
That  on  April  6,  1871,  Rosenthal  and  wife, 
for  the  expressed  consideration  of  $800,  exe- 
cuted to  one  B.  Goldsmith  a  quitclaim  deed 
of  said  land,  reciting  therein  that  the  interest 
Intended  to  be  conveyed  thereby  was  the  dow- 
er right  of  Barbara  A.  Clary.  That  Rosen- 
thal, having  been  appointed  administrator  of 
the  estate  of  J.  V.  Clary,  deceased,  obtained 
an  order  of  the  county  court  of  said  coimty, 
in  pursuance  of  which  he,  on  March  18,  1871, 
sold  said  land  for  the  sum  of  $1,800  to  Bloch, 
and,  said  sale  having  been  confirmed  by  an 
order  of  the  county  court,  the  administrator, 
on  April  14,  1871,  executed  to  the  purchaser 
a  deed  to  the  premises.  That  Bloch  and  wife, 
on  April  18,  1871,  for  the  expressed  considera- 
tion of  $1,800,  executed  a  quitclaim  deed  to 
Goldsmith,  who,  with  his  wife,  on  April  26, 
1876,  in  consideration  of  one  dollar,  conveyed 
said  premises  by  a  like  deed  to  Rosenthal. 
That,  the  tax  levied  upon  said  land  for  the 
year  1878  becoming  delinquent,  the  premises 
were  sold  to  satisfy  the  same  to  one  William 
Barnes,  who,  on  September  18,  1800,  convey- 
ed to  Rosenthal  all  the  interest  that  he  there- 
by acquired.  That,  Barbara  A.  Baugher  and 
Lola  Lane  having  conveyed  their  respective 
interests  in  said  premises  to  Katie  J.  Loomis, 
she,  with  her  sister  Olive  Swaflord,  instituted 
this  suit,  alleghig  in  their  complaint  the  facts, 
in  substance,  as  hereinbefore  detailed,  and 
that  Rosenthal,  as  a  part  of  the  consideration 
for  Barbara  A.  Clary's  deed,  agreed  to  satisfy 
.the  Ladd  &  Tilton  mortgage,  but  that  he  neg- 
lected to  do  so,  and,  in  order  to  defraud  the 
heirs  of  J.  V.  Clary,  procured  said  mortgage 
to  be  assigned  to  Bloch,  to  be  held  in  trust  for 
him;  that  be  secured  the  appointment  of  ad- 
ministrator of  Clary's  estate,  and  had  Bloch 
present  said  mortgage  as  a  claim  against  the 
estate,  and,  notwithstanding  the  statute  of  lim- 
itations had  run  against  the  lien,  he  allowed 
the  claim,  amounting  to  the  sum  of  $1,800; 
and  that  each  of  said  deeds  was  executed  In 
pursuance  of  a  plan  whereby  the  several  gran- 
tees held  the  title  to  said  real  property  In  trust 
for  Rosenthal,  who,  without  having  been  dis- 
charged as  administrator,  caused  said  prem- 
ises to  be  conveyed  to  him,  seeking  thereby  to 
defraud  the  cestuls  que  trustent  of  their  estate 
therein;  and  that  the  reasonable  value  of  the 
rent  of  said  land  for  a  period  of  six  years  Im- 
mediately preceding  the  commencement  of 
this  suit  Is  $6,000.  As  an  excuse  for  the  delay 
in  commencing  this  suit  it  is  averred  as  fol- 
lows: "That  the  plaintiffs  and  said  Lola  Lane 
during  said  times  were  minors,  and  wholly 
unacquainted  with  the  business  affairs  of  their 
father's  estate,  and  without  any  knowledge 
that  he  had  left  an  estate  for  them,  or  that 
they  were  entitled  thereto;  and  they  knew 
nothing  of  the  said  fraudulent  acts  and  con- 
duct of  the  defendant  Lewis  Rosenthal,  or  of 


his  trandnlent  intent  and  purpose  towards 
them.  That  the  said  defendant  carefully  con- 
cealed all  of  his  said  acts  and  conduct  from 
them,  and  covered  up  his  fraudulent  purpose 
and  intent  by  deeds  and  proceedings  of  record 
which  appeared  to  be  regular  on  their  face, 
and  which  diverted  all  suspicion  from  said  de- 
fendant, and  were  intended  by  him  to  be,  and 
were,  misleading;  and  the  plaintiffs  and  said 
Lola  Lane  were  without  any  knowledge  or 
any  information  of  said  fraudulent  acts,  pur- 
pose, and  intent  of  said  defendant  until  on  or 
about  the  1st  day  of  September,  1801,  when 
they  were  Informed  thereof  by  their  attorneys. 
That  up  to  said  time  they  were  totally  igno- 
rant of  all  said  fraudulent  acts  and  conduct 
by  the  defendant,  and  of  his  intent  to  defraud 
them,  and  were  without  means  of  knowledge 
or  information  respecting  the  same.  That,  as 
soon  as  they  were  Informed  thereof,  they  be- 
gan legal  proceedings  against  said  defendant 
Lewis  Rosenthal  In  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon,  which 
they  prosecuted  to  final  trial,  but  their  bill  of 
complaint  was  dismissed  on  the  27th  day  of 
March,  1896,  by  said  court,  because  said  court 
found  and  held  that  the  plaintiff  Kate  J. 
Loomis  was  a  resident  of  the  state  of  Oregon 
when  said  cause  was  commenced."  The  de- 
fendants, having  denied  the  material  allega- 
tions of  the  complaint,  averred  that  all  of  said 
conveyances  were  executed  and  said  probate 
proceedings  were  had  in  good  faith;  that 
Bloch  purchased  said  land  at  the  administra- 
tor's sale  thereof  for  himself,  and  that  there 
never  was  any  agreement  or  understanding, 
directly  or  Indirectly,  either  before,  at,  or  after 
said  sale,  whereby  the  title  to  said  land  should 
be  held  in  trust  for  the  defendants,  or  either 
of  them;  and  that  Rosenthal,  for  more  than 
15  years  prior  to  the  commencement  of  this 
suit,  had  been  in  the  open,  notorious,  continu- 
ous, adverse  possession  of  all  of  said  land, 
claiming  to  own  the  same  in  his  own  right; 
that  he  had  cleared  said  land,  set  out  orchards 
and  erected  buildings  thereon,  and  contributed 
the  sum  of  $5,000  towards  the  construction 
of  an  electric  railway  from  the  city  of  Port- 
land thereto.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  contahied  In 
the  answer,  a  trial  was  had,  and  from  the 
evidence  taken  before  a  referee  the  court 
found  the  facts  in  substance  as  hereinbefore 
stated,  and  as  alleged  In  the  answer,  and  that 
the  plaintiffs  had  been  guilty  of  gross  laches 
in  the  commencement  of  their  suit,  and  that 
they  had  not  established  any  facts  tending  to 
Justify  such  long  delay,  and  thereupon  dis- 
missed the  suit,  and  plaintiffs  appeal 

Henry  St.  Rayner  and  Mary  Leonard,  for 
appellants.  Joseph  Simon  and  Wallace  Mc- 
Camant,  for  respondents. 

MOORE,  3.  (after  stating  the  facts).  It  Is 
contended  by  plaintiffs'  counsel  that  the  peti- 
tion for  the  appointment  of  an  administrator 
of  the  estate  of  J.  V.  (3ary,  deceased,  did  not 
state  facts  sul&cieut  to  confer  upon  the  county 
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court  of  Multnomah  comity  jurisdiction  of  tbe 
subject-matter;  that  Clary's  heirs  were  not 
served  with  a  citation  to  appear,  and  show 
why  their  ancestor's  real  property  should  not 
tie  sold  to  satisfy  his  debts,  and  hence  said 
court  never  acquired  jurisdiction  of  theh:  per- 
sons, in  consequence  of  which  It  was  powerless 
to  order  a  sale  of  the  premises,  thereby  ren- 
dering any  attempted  sale  thereof  void.  De- 
fendants' counsel  maintain,  however,  that,  in- 
asmuch as  the  complaint  nowhere  charges  that 
Rosenthal  was  Improperly  appointed  adminis- 
trator, the  question  sought  to  be  presented  Is 
not  in  issue;  that,  if  it  were  conceded  that 
such  sale  was  void,— which  is  denied, — the 
plaintiffs  were  never  devested  of  their  legal 
estate  in  the  premises,  and  their  proper  rem- 
edy would  have  been  an  action  in  ejectment, 
Inn,  having  commenced  a  suit  in  equity  to  have 
Uosenthal  declared  a  trustee,  who,  by  reason 
of  the  alleged  fraudulent  sale  of  the  premises 
as  administrator  to  himself,  holds  the  title  to 
the  land  in  trust  for  them,  they  thereby  admit 
the  jurisdiction  of  the  county  court,  and  the 
locality  of  Its  proceedings  In  the  matter  of 
said  estate,  and  the  sale  of  said  property,  and 
hence  are  precluded  from  questioning  such  pro- 
ceedings. The  argument  adduced  by  defend- 
aQ!.s'  counsel  seems  logically  to  support  the 
legal  principle  for  which  they  contend,  but 
we  do  not  deem  it  necessary  to  a  decision  of 
the  case  to  consider  the  questions  thus  pre- 
sented by  either  party,  for,  if  Rosenthal,  as 
admltaistrator,  conveyed  the  premises  to  any 
person  under  an  agreement  or  understanding 
that  the  latter  would  hold  the  legal  title  there- 
to in  trust  for  him.  In  pursuance  of  which 
the  land  was  thereafter  conveyed  to  him,  a 
court  of  equity  would  not  permit  him  to  take 
advantage  of  his  own  wrong,  but  would  treat 
him  as  a  trustee  for  the  heirs,  whom  he  had 
tried  to  defraud.  If,  however,  Rosenthal,  as 
such  administrator,  made  a  bona  fide  sale  of 
the  land  to  Bloch,  and  thereafter,  in  good 
faith,  purchased  it  in  his  IndlTidual  capacity, 
obtaining  a  deed  therefor.  In  pursuance  of 
which  he  made  valuable  ImproTements  upon, 
and  has  been  m  the  open,  notorious,  and  ad- 
verse possession  thereof,  to  plainttfls*  knowl- 
edge of  their  rights,  for  such  a  period  of  time 
as  to  render  it  inequitable  to  restore  the  land 
to  them,  tbe  deed  which  Rosenthal  obtained 
being  a  colorable  title  to  the  whole  premises, 
the  jurisdiction  of  the  county. court  and  the 
legality  of  its  proceedings,  so  far  as  the  ad- 
Diinistrator'B  sale  Is  concerned,  would  be  ren- 
dered wholly  immaterial.  The  fraud  charged 
in  the  complaint  as  a  basis  for  tbe  relief  de- 
manded is  that  Rosenthal  bought  the  land 
from  Mrs.  Olary  under  an  agreement  to  pay 
off  the  Ladd  &  Tnton  mortgage;  that,  instead 
of  keeping  his  engagement  in  this  respect,  he 
procured  the  mortgage  to  be  assigned  to  Bloch, 
who  undertook  to  enforce  it  for  his  benefit; 
and.  behig  the  equitable  owner  of  this  mort- 
gage, to  satisfy  which  he  sought  and  secured 
the  appointment  as  administrator  of  Clary's 
e.state,  tn  pursuance  of  which  he  sold  the  land 


to  Blocb,  who  held  the  title  thereto  bt  trust 
for  him.  Mrs.  Baugher,  as  a  witness  for  plain- 
tiffs, In  speaking  of  what  her  brother-in-law 
said  to  her  about  Rosenthal's  alleged  agree- 
ment to  procure  the  discbarge  of  the  lien 
upon  the  premises,  says:  "Mr.  Kerns  told  me 
at  the  time  of  the  sale  that  he  would  pay  the 
mortgage  off,  and  pay  me  a  little  besides;  and 
I  got  one  hundred  and  thirty-five  dollars,  I 
think."  Mrs.  Rebecca  Wells,  formerly  Mrs. 
Kerns,  in  speaking  upon  this  subject,  says: 
"As  I  remember,  Mr.  Rosenthal  met  my  hus- 
band, and  told  him  he  wanted  to  get  his  prop- 
erty or  Mrs.  Clary's.  Mr.  Kerns  then  wrote 
to  Mrs.  Clary.  When  she  came  down,  they 
talked  It  over  at  our  house,  and  my  under- 
standing was  that  Mr.  Rosenthal  was  to  pay 
off  the  mortgage  that  was  on  the  place,  and 
was  to  v^j  her  a  certain  amount  of  money. 
If  she  would  sign  away  her  dower,  or  whatev- 
er right  she  had  in  the  place."  Rosenthal  tes- 
tifies that  he  never  agreed  to  pay  off  the  mort- 
gage, and  that  he  did  not  know  of  its  exist- 
ence until  Informed  thereof  by  Bloch  some 
time  after  1865.  It  will  be  observed  that  the 
testimony  of  Mrs.  Baugher  and  of  Mrs.  Wells 
relating  to  Rosenthal's  alleged  agreement  is 
wholly  hearsay,  and  refers  exclusively  to  what 
Mr.  Kerns  said  to  his  wife  and  her  sister  con- 
cerning the  purchase  price  of  the  land.  Tbe 
evidence  tends  to  show  that  when  Rosenthal 
secured  Mrs.  Clary's  deed  the  land  in  question 
was  covered  with  heavy  ttaaber,  except  about 
three  or  four  acres,  which  was  partially 
cleared,  and  a  small  board  house  built  thereon; 
that  at  the  time  vacant  school  land  in  the 
vicinity  of  equal  or  greater  value  could  have 
been  obtained  by  any  citizen  of  the  state  of 
Oregon  for  the  sum  of  $1.25  per  acre,  and  that 
Rosenthal  paid  the  full  value  of  tbe  land.  The 
books  of  Ladd  &  Tllton  in  relation  to  the 
mortgage  loan,  being  offered  in  evidence,  show 
that  on  February  21, 1860,  J.  V.  Clary  executed 
to  the  bank  a  note.  No.  284,  for  which  a  credit 
is  claimed  on  account  of  cash  In  the  sum  of 
$277.98,  and  on  March  1,  1860,  the  bank  is 
charged,  on  account  of  bills  receivable,  with 
note  No.  284  in  the  sum  of  $300.  The  books 
also  show  the  following  payments  on  account 
of  said  note:  June  9, 1862,  $10;  August  0th,— 
probably  the  same  year,— $7.98;  and  Novem- 
ber 3,  1863,  $260,  in  full  payment  thereof.  It 
is  fairly  inferable  frmn  an  inspection  of  these 
books  that,  since  Clary's  note  did  not  pro- 
vide for  the  pajrment  of  any  Interest  until 
after  maturity,  six  months'  Interest  thereon 
was  deducted  from  the  face  of  the  note,  and- 
that  the  maker  received  tbe  remainder,  which 
was  $277.98,  the  amount  charged  to  cash  on 
account  of  said  note.  The  books  of  the  bank 
also  show  that  it  received  this  sum  only  In 
full  settlement  of  the  note,  thus  conclusivdy 
showing  that  no  interest  whatever  was  paid 
thereon,  notwithstanding  the  note,  at  the  time 
it  was  surrendered  to  Bloch,  amounted  to  tbe 
sum  of  $67a  If  the  land.  In  1863.  had  been 
worth  more  than  $277.98,  and  the  costs  and 
expenses  of  tbe  mortgage  foreclosure  and  the 
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sale  of  the  premises  thereunder,  It  is  not  at 
all  reasonable  to  suppose  that  the  bank  would 
bare  assigned  the  note  for  the  amount  re- 
ceived, and  thereby  lost  the  interest  on  the 
money  loaned  for  the  term  of  3  years,  8 
months,  and  12  daya  During  this  period  of 
time  the  country  about  Portland  probably  im- 
proved somewhat.  In  consequence  of  which  the 
value  of  this  tract,  together  with  all  other 
lands  in  the  vicinity  of  that  city,  must  neces- 
sarily liave  appreciated  in  some  degree;  and 
it  is  a  circumstance  tending  to  show  that  the 
land  was  not  probably  worth  as  much  at  the 
time  Rosenthal  secured  Mrs.  Clary's  deed  as 
it  was  when  the  note  and  mortgage  were  as- 
signed to  Bloch.  Nor  is  this  inference  dis- 
pelled because  Ladd  &  Tilton  loaned  that 
amount  of  money  upon  the  land  in  question, 
for  the  evidence  shows  that  Clary  at  that  time 
owned  another  tract  of  land  in  the  same  neigh- 
borhood. It  is  very  evident,  we  thinic,  that 
Rosenthal  never  agreed,  as  a  part  of  the  con- 
sideration for  Mrs.  Clary's  deed,  to  pay  off  the 
I.add  &  Tilton  mortgage.  He  testifies  that  he 
understood  Mrs.  Clary,  at  the  time  he  obtained 
her  deed,  was  a  widow,  which  led  him  to  be- 
lieve that  she  thereby  conveyed  her  dower 
right  In  the  premises,  and  he  is  corroborated 
in  this  respect  by  the  testimony  of  Mrs.  Weils, 
hereinbefore  quoted,  and  also  by  the  recital 
contained  in  his  deed  of  April  6,  1871,  execut- 
ed to  Goldsmith.  Rosenthal  Imving  exchanged 
a  yoke  of  oxen  and  a  span  of  horses  with 
Mrs.  Clary  for  her  interest  in  the  land,  his 
wife  testifies  that  he  gave  this  stock  for  a 
house  on  the  place;  thus  showing,  it  would 
seem,  that,  while  Rosenthal  obtained  no  title 
whatever  by  reason  of  Mrs.  Clary's  being  a 
married  woman,  he  expected  to  receive  an 
estate  in  the  land  for  her  life.  That  Rosen- 
thal never  undertook  to  discharge  the  Ladd  & 
Tilton  mortgage,  there  la  left,  in  our  Judgment, 
but  little  room  for  doubt. 

The  next  inquiry  is  whether  Rosenthal  pro- 
cured this  mortgage  to  be  assigned  to  Bloch, 
who  held  the  lien  thereby  created  in  trust  for 
him.  The  evidence  tends  to  show  that  in 
1861  Rosenthal  was  very  poor,  and,  with  his 
family,  was  living  on  leased  land,  keeping  a 
few  cows,  and  supplying  milk  to  his  custom- 
ers in  Portland;  that  about  that  time  he  be- 
came acquainted  with  Bloch,  who  was  then 
wealthy,  and  engaged  in  the  wholesale  gro- 
cery business  in  Portland,  and,  being  Jews, 
a  strong  friendship  sprang  up  and  existed  be- 
tween tliem,  so  much  so  that  Bloch  loaned 
him  money  to  buy  cows,  and  also  furnished 
him  groceries  on  credit  for  his  family,  and 
feed  for  his  stock;  and  on  May  12,  1862,  be- 
ing indebted  on  account  thereof  in  about  the 
sum  of  $500  or  $600,  for  which,  and  future 
advances  expected,  he  gave  Bloch  a  promis- 
sory note  for  ?1,500,  to  secure  the  payment  of 
which  he  and  his  wife,  on  November  3,  1863, 
executed  to  Bloch  a  mortgage  of  sold  land. 
This  mortgage  was  executed  the  .same  day 
that  J.  V.  Clary's  note  was  settled  at  the 
Uink,  though  the  formal  assignment  of  the 


Clary  mortgage  was  not  executed  tmtU  two 
days  thereafter.  That  Rosenthal  should  have 
executed  his  mortgage  the  same  day  the  re- 
mainder of  the  money  was  paid  to  the  bank, 
might  seem  to  raise  an  inference  that  Bloch 
was  acting  in  this  matter  In  his  behalf.  But 
Rosenthal  testified  that  he  never  knew  of  the 
existence  of  the  Clary  mortgage  until  some 
time  after  1865,  and  the  record  contains  no 
testimony  tending  t.o  contradict  him  in  this 
respect  When  it  is  remembered  that  Rosen- 
thal was  very  poor  at  that  time,  and  Indebt- 
ed to  Bloch  in  quite  a  sum,  it  is  but  reasona- 
ble to  suppose  that  Bloch,  believing  Rosen- 
thal had  a  life  estate  only  in  the  premises, 
would  seek  to  protect  his  own  interests,  and 
thus  secure  from  Rosentliai  the  payment  of 
the  amount  due  him,  which  could  best  be  ac- 
complished by  obtaining  the  legal  title  to  the 
land,  which  he  knew  he  could  secure  by  the 
assignment  of  the  Clary  mortgage,  which 
then  amounted  to  more  than  the  value  of  the 
land.  Bloch  being  thus  obliged  to  procure 
an  assignment  of  the  Clary  mortgage,  it  is 
but  reasonable  to  suppose  that  he  did  so  aft- 
er obtaining  Rosenthal's  mortgage;  and  the 
circumstance  that  the  Clary  note  was  paid 
off  and  the  latter  mortgage  executed  on  the 
same  day  is  explainable  on  a  reasonable  hy- 
pothesis, and  does  not,  in  our  judgment,  tend 
to  show  that  Bloch  was  acting  in  the  matter 
as  trustee  for  Rosenthal,  or  that  he  informed 
the  latter  about  the  method  be  had  adopted 
to  secure  his  debt. 

The  most  important  question  to  be  consid- 
ered is  whether  Rosenthal,  as  administrator, 
sold  the  land  belonging  to  Clary's  estate  un- 
der any  agreement  or  understanding  that  the 
title  should  be  held  In  trust  for  him.  Rosen- 
thal testifies  tliat,  having  made  payments  to 
Bloch  until  he  owed  him  about  $800,  the  lat- 
ter, anticipating  financial  difficulties,  demand- 
ed the  amount  so  due,  to  settle  which  he,  at 
Bloch's  request,  executed  a  conveyance  of 
all  his  interest  in  the  land  to  Goldsmith,  who 
took  the  title  to  protect  and  to  hold  In  trust 
for  Bloch;  that,  having  conveyed  his  interest 
in  said  land,  he  thereupon  leased  other  lands, 
and  made  preparations  to  move  off  the  prem- 
ises, but  Bloch,  having  purchased  the  land  at 
administrator's  sale,  requested  him  to  remain 
thereon  until  he  could  find  a  purchaser  there- 
of, agreeing  to  pay  him  for  clearing  the  same 
the  sum  of  $100  per  acre,  and  that  the  only 
rent  he  would  demand  was  to  keep  the  fences 
in  repair;  that  he  accepted  this  offer,  and, 
after  remaining  on  the  land  as  a  tenant  for 
about  one  year,  he  then  for  the  first  time 
tried  to  purchase  it  from  Bloch,  but  did  not 
succeed  in  consummating  a  bargain  therefor 
until  1873  or  1874,  when  It  was  agreed  that 
he  might  have  the  land  for  the  sum  of  $3,000; 
that  he  thereupon  sold  his  cows,  realizing 
therefrom  the  sum  of  $700,  and,  having  sold 
a  crop  of  potatoes  to  good  advantage,  he  paid 
the  proceeds  thereof  to  Bloch,  and  on  April  26, 
1876.  having  paid  the  full  purcUajse  price,  Gold- 
smith conveyed  the  land  to  him.    Goldsmith,  as 
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a  wItneM  for  plaintiffs,  testified  that  he  bad  an 
indistinct  recollection  that  In  1871  Bloch  and 
Rosenthal  had  a  conversation  with  him  re- 
garding some  land,  and  In  answer  to  the  di- 
rection, "Just  state  what  that  recollection  Is  in 
full  and  In  detail,"  says:  "So  far  as  I  re- 
member, Mr.  Bloch  and  Mr.  Rosenthal  came 
to  me,  and  asked  me  to  take  a  deed  for 
some  property  that  was  in  Bloch's  name, 
and  hold  It  nntll  Bloch  would  tell  me  to 
make  a  deed  for  It  to  Rosenthal.  Thoy  ask- 
ed me  whether  1  would  do  it,  and  I  told 
tliem  yes,  and  they  made  a  deed  to  me  to 
certain  property.  I  don't  remember  what  it 
was,  but  It  was  some  property  on  the  other 
side  of  the  river;  and,  at  the  proper  time,  I 
sappose,  when  Bloch  told  me,  I  conveyed  It 
to  Rosenthal  again."  On  crcss-examinatlon 
this  witness  says,  in  substance,  that  he  never 
looked  upon  or  regarded  Rosenthal  as  an  Inti- 
mate friend,  but  that  Bloch  and  he  were  at 
one  time  rather  Intimate,  and  quite  friendly, 
In  consequence  of  which  he  took  the  title  to 
said  property  on  Bloch's  account,  rather  than 
as  Rosenthal's  friend;  that  .he  did  not  know 
there  was  any  agreement  or  understanding 
betvreen  Bloch  and  Rosenthal  concerning 
tbls  land;  and  that  the  Impression  that  he  was 
to  convey  the  land  to  Rosenthal  might  have 
been  based  upon  the  fact  that  Rosenthal  and 
Bloch  came  to  see  him  at  the  same  time. 
Mrs.  Bloch,  appearing  as  a  witness  for  plaln- 
tllfs,  testified  that  In  consequence  of  her  Ill- 
ness her  husband  never  told  her  anything 
about  his  business  affairs,  but  that  on  one 
occasion,  in  referring  to  the  purchase  of  the 
Clary  land  at  the  administrator's  sale,  he 
said  that  it  had  not  cost  blm  anything.  This 
witness.  In  answer  to  the  question  propound- 
ed on  her  direct  examination,  as  to  when  a 
certain  transaction  occurred,  said:  "I  don't 
know.  I  can't  remember.  I  have  no  memory 
any  more."  Thomas  Trengrove,  being  called 
as  a  witness  for  plaintiffs.  In  speaking  of  what 
Rosenthal  told  him  about  his  difficulty  In 
keeping  the  Clary  land,  says:  "And  he  was 
talking  about  It,  and  he  was  finally  congratu- 
lating himself  to  me  that  his  friends— his 
Jewish  friends— had  come  to  his  relief,  and 
be  would  not  be  Injured  on  his  place;  he 
wotdd  still  retain  It;  and  they  were  holding 
it  over  for  him  until  such  time  as  he  could 
recover  It,  as  I  understood  him,  from  them." 
Rosenthal's  wife  and  several  of  their  children 
corroborate  his  testimony  to  the  effect  that 
when  they  knew  that  Bloeh  was  In  falling 
circumstances,  necessitating  a  sale  of  their 
interest  In  the  laud  to  pay  him  the  amount 
due,  they  made  arrangements  to  move  off  the 
premises,  and  with  that  In  view  they  rented 
land  In  another  neighborhood,  to  which  they 
intended  to  move  with  their  stock;  but  that, 
after  the  land  was  sold  by  the  administrator, 
and  purchased  by  Bloch,  they  remained  there- 
on at  bis  request  under  an  agreement  with 
him  to  keep  up  the  repairs  for  the  rent  of  the 
land  until  he  could  find  a  purchaser;  that, 
after  hajlng  been  In  possession  of  the  land 


two  or  three  years,  an  arrangement  waa  con- 
summated by  the  terms  of  which  it  was 
agreed  that  It  should  be  conveyed  to  Rosen- 
thal upon  the  payment  of  the  sum  of  $3,000, 
which  was  fully  paid  when  Goldsmith  execut- 
ed his  deed  therefor.  Trengrove  Is  not  cer- 
tain as  to  the  time  when  Rosenthal  made 
the  declaration  attributed  to  him,  which,  In  all 
probability,  occurred  after  he  had  effected  an 
agreement  to  repurchase  the  land;  and  an 
admission  made  at  such  time  is  perfectly 
compatible  with  the  testimony  so  given  by 
the  defendants. 

Mrs.  Bloch's  testimony  Is  of  little  value  by 
reason  of  her  defective  memory,  and  because 
her  husband.  In  consequence  of  her  sickness, 
tried  to  avoid  worrying  her  with  his  business 
cares;  and  knowing,  as  she  probably  did, 
that  he  was  financially  embarrassed,  he 
might  say  that  the  purchase  of  the  land  had 
not  cost  him  anything,  meaning  thereby  that 
he  had  not  paid  out  any  additional  considera- 
tion therefor.  Mr.  Goldsmith's  testimony 
shows  how  Indistinct  his  recollection  of  the 
transaction  is,  and  that  he  took  the  title  to 
the  property  on  Bloch's  account,  and  not  by 
reason  of  any  friendship  he  entertained  for 
Rosenthal.  A  consideration  of  the  attending 
circumstances  leads  us  to  believe  that  the 
time  Bloch  and  Rosenthal  visited  Goldsmith, 
as  testified  to  by  him,  must  have  been  after 
the  agreement  to  repurchase  the  land  had 
been  effected  between  Bloch  and  Rosenthal. 
C.  O.  Hosford,  a  witness  called  by  pl.iintlffs, 
testified  on  cross-examluatloi  that  In  1872  or 
1873  he  tried  to  buy  the  Clary  land  from 
Bloch,  but  that  they  could  not  agree  upon  the 
purchase  price,  and  In  answer  to  the  question, 
"Do  I  understand  you  to  say  that  your  pres- 
ent Impression  Is  that  Mr.  Bloch  offered  to 
sell  that  property  to  you  at  a  certain  figure, 
but  he  stated  the  title  was  in  Mr.  Goldsmith?' 
the  witness  said,  "I  think  so."  Certified 
copies  of  certain  portions  of  the  tax  rolls  of 
Multnomah  county  were  offered  In  evidence, 
and  show  that  the  land  was  assessed  In  1871 
and  1872  to  "Owners  unknown";  that  the  tax 
roll  of  that  county  for  the  year  1873  could  not 
be  found,  but  that  the  land  was  sold  for  the 
payment  of  the  delinquent  tax  of  that  year  to 
one  William  Barnes,  from  whom  Rosenthal 
obtained  a  quitclaim  deed;  and  that  In  1874, 
1875,  and  1876  the  land  was  assessed  to  Ro- 
senthal,— thus  tending  to  show  that  Rosen- 
thai  effected  the  agreement  to  repurchase  the 
land  in  1873  or  1874.  Every  witness  who 
testifies  on  the  subject  admits  that  in  1871 
Rosenthal  was  so  poor  that  he  could  not  have 
obtained  the  means  necessary  to  have  pur- 
chased the  land.  Senators  Dolph  and  Mitch- 
ell wore  attorneys  for  the  administrator  In 
the  settlement  of  the  Clary  estate,  and  each 
testified.  In  substance,  that  he  had  every  rea- 
son to  believe  that  Bloch's  claim  against  the 
estate  was  Just,  and  that  Rosenthal  acted  In 
all  these  matters  In  good  faith.  Mr.  Benton 
Klllin  was  appointed  and  acted  as  guardian 
ad  litem  for  the  plaintiffs,  who  were  then 
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minors,  and  his  testimony  Is  substantially  to 
the  same  effect  The  testimony  of  these  wit- 
nesses serves  tp  dispel  any  doubt  that  might 
arise  from  the  consideration  of  Mr.  Gold- 
smith's testimony,  and  leads  us  to  believe 
that  Rosenthal  was  not  guilty  of  any  fraud 
In  the  management  of  said  estate,  or  In  the 
sale  ^f  the  property  belonging  thereto. 

Assuming,  without  deciding,  that  the  admin- 
istrator's deed  Is  void  by  reason  of  the  lack  of 
Jurisdiction  of  the  county  court  of  Multno- 
mah county  to  order  a  sale  of  the  land,  can 
it  not  be  said  that  plaintiffs'  claim  to  the 
premises  is  a  stale  equity,  which  is  barred  by 
their  laches,  when  It  Is  remembered  tliat  Ro- 
senthal, for  a  period  of  19  years  prior  to  the 
commencement  of  this  suit,  and  for  more 
than  15  years  after  the  youngest  heir  became 
of  age,  has  been  in  the  open,  notorious,  and 
exclusive  possession  of  the  land,  claiming  a 
right  thereto  under  Goldsmith's  deed?  In 
Badger  v.  Badger,  2  Wall.  87,  It  is  held  that 
courts  of  equity,  acting  on  their  own  Inherent 
doctrine  of  discharging,  for  the  peace  of  so- 
ciety, antiquated  demands,  refuse  to  interfere 
in  attempts  to  establish  a  stale  trust,  except 
where  (1)  the  trust  Is  clearly  established,  and 
(2)  the  facts  have  been  fraudulently  and  suc- 
cessfully concealed  by  the  trustee  from  the 
knowledge  of  the  cestui  que  trust  "In  or- 
der," says  Mr.  Justice  Wolverton,  In  Ray- 
mond V.  Flavel,  27  Or.  219,  40  Pac.  158,  "to 
call  into  activity  a  court  of  equity,  there 
must  be  an  exercise  of  good  conscience,  good 
faith,  and  a  reasonable  diligence;  and,  where 
time  and  long  acquiescence  have  obscured  the 
nature  and  character  of  the  trust,  or  the  acts 
of  the  parties  or  other  circumstances  give 
rise  to  presumptions  unfavorable  to  its  con- 
tinuance, the  court  is  passive,  and  does  noth- 
ing, because  of  its  inability  to  do  complete 
justice."  To  the  same  effect,  see  also,  Set"- 
lak  V,  Sedlak,  14  Or.  540,  13  Pac.  452;  Tea!) 
V.  Slaven,  40  Fed.  774;  Naddo  v.  Bardon,  li 
C.  O.  A.  335,  5\  Fed.  403;  Pratt  v.  Mining 
Co.,  9  Sawy.  354,  24  Fed.  869;  Marsh  v. 
Whitmore,  21  Wall.  178;  Brown  v.  Buena 
Vista  CJo.,  95  U.  S.  157;  Mackall  v.  Casilear, 
137  U.  S.  556,  11  Sup.  Ct  178;  Hanner  v. 
Moulton,  138  U.  S.  486,  11  Sup.  Ct  408;  Felix 
V.  Patrick,  145  U.  S.  317,  12  Sup.  Ct  802; 
Galliher  v.  Cadwell,  145  U.  S.  368.  12  Sup.  Ct 
873;  Johnston  v.  Mining  Co.,  148  U.  S.  3G0, 
13  Sup.  Ct.  585;  Abraham  v.  Ordway,  158  U. 
S.  416,  15  Sup.  Ct  894. 

Assuming  that  plaintiffs'  complaint  herein- 
before quoted,  complies  with  the  rule  pre- 
scribed in  Badger  v.  Badger,  supra,  that  'the 
party  who  makes  such  appeal  should  set 
forth  in  his  bill  speciacally  what  were  the 
impediments  to  an  earlier .  prosecution  of  his 
claim;  how  he  came  to  be  so  long  ignorant 
of  his  rights,  and  the  means  used  by  the  re- 
spondent to  fraudulently  keep  him  in  igno- 
rance; and  how  and  when  he  first  came  to  a 
knowledge  of  the  matters  alleged  In  his  bill; 
otherwise  the  chancellor  may  Justly  refuse 
to  consider  his  case,  on  his  own  showing. 


without  inquiring  whether  there  was  a  de- 
murrer or  formal  plea  of  the  statute  of  limi- 
tations contained  in  the  answer,"— neverthe- 
less, to  entitle  them  to  recover  thereon,  they 
must  show  that  by  the  exercise  of  reasonable 
diligence  they  would  have  failed  to  discover 
the  fraud  of  which  they  aver  they  were  Ig- 
norant In  Johnston  v.  Mining  Co.,  supra.  It 
is  held  that,  where  a  question  of  laches  is  in 
Issue,  the  plaintiff  is  chargeable  with  such 
knowledge  as  he  might  have  obtained  upon 
inquiry,  provided  the  facts  already  known  to 
him  were  such  as  to  put  the  duty  of  Inquiry 
upon  a  man  of  ordinary  Intelligence.  In  Ba- 
con V.  Chase  (Iowa)  50  N.  W.  23,  the  facts 
were  that  a  man,  having  died  in  Iowa,  seised 
of  certain  lands  In  that  state,  left  surviving 
him  several  minor  children,  who  resided  in 
Massachusetts.  These  lands,  without  notice 
to  them,  were  sold  by  order  of  the  probate 
court  of  Woodbury  county,  Iowa,  to  pay  the 
debts  of  the  estate.  Ten  years  after  the 
youngest  heir  became  of  age,  suit  was  Insti- 
tuted to  recover  such  lands  from  the  pur- 
chasers under  the  administrator's  sale,  and.  It 
appearing  at  the  trial  that  the  heirs  had 
known  for  many  years  that  their  ancestor 
died  seised  of  these  lands,  but  they  had  made 
no  inquiries  as  to  their  rights  until  a  short 
time  prior  to  the  commencement  of  the  salt, 
it  was  held  that  they  were  guilty  of  such 
laches  as  to  preclude  their  right  of  recovery. 
To  the  same  effect  see  Teall  v,  Slaven,  supra ; 
Naddo  V.  Bardon,  supra;  Hay  ward  v.  Bank, 
96  U.  S.  611;  New  Albany  v.  Burke,  11  Wall. 
06;  Hardt  v.  Heidweyer,  162  U.  S.  547,  14 
Sup.  Ct.  671.  When  the  property  forming  the 
subject  of  the  suit  is  speculative  in  character, 
thereby  rendering  it  liable  to  great  and  rapid 
fluctuations  in  value,  prompt  action  by  the 
party  claiming  to  have  been  defrauded  by  its 
transfer  Is  necessary  to  repel  the  imputation 
of  laches  which  a  court  of  equity  invokes  from 
any  unreasonable  delay  in  applying  to  it  for 
relief.  Hammond  v.  Hopkins,  143  U.  S.  224. 
12  Sup.  Ct  418;  Oil  Co.  v.  Marbury,  91  U.  S. 
587;  Pratt  v.  Mining  Co.,  supra;  Hay  ward 
V.  Bank,  supra.  Rosenthal  cut  and  removed 
the  heavy  timljer  which  grew  upon  the  land, 
rendering  it  arable.  He  set  out  orchards, 
erected  costly  buildings,  and  made  other  valu- 
able Improvements.  He  laid  out  a  part  of 
the  tract  into  lots  and  blocks,  many  of  vrbicb 
he  has  sold  and  conveyed;  and  he  contributed 
the  sum  of  $5,000  to  secure  the  building  of  an 
electric  railway  from  the  city  of  Portland  to 
the  premises,  of  which  he  has  had  the  exclu- 
sive possession  until  the  land  is  worth,  as 
plaintiffs  allege,  the  sum  of  $100,000.  The 
great  and  rapid  increase  In  the  value  of  this 
land  imposed  upon  plaintiffs  the  duty  of  act- 
ing promptly  in  seeking  to  recover  it  unless 
they  could  not,  by  the  exercise  of  reasonable 
diligence,  have  discovered  the  fraud  of  which 
they  complahi,  for,  as  was  said  by  Mr.  Chief 
Justice  Lord  in  Sedlak  t.  Sedlak,  supra:  "The 
general  nile,  without  doubt  is  that  no  lapse' 
of  time  or  delay  in  bringing  the  suit  will  be  a 
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bar  to  the  remedy  In  equity,  providing  the 
Injured  itarty  during  the  Interval  was  Ignorant 
of  the  fraud.  But  the  ignorance  of  such  party 
must  not  have  been  negligent,  for  If,  by  rea- 
sonable diligence,  the  fraud  could  have  been 
discovered,  or  ought  to  have  been  known,  he 
will  be  deemed  guilty  of  laches,  or  of  acqui- 
escence, and  equity  will  refuse  to  Interfere." 
The  plaintiffs  were,  on  January  23,  1871,  per- 
sonally cited  to  appear  in  the  county  court  of 
said  county,  and  show  why  an  order  should 
not  be  made  to  sell  the  real  property  of  which 
their  father  died  seised,  and  at  that  time  Olive 
was  Its,  Lola  12,  and  Katie  10,  years  old,  and 
each  must  have  known  that  her  father,  at  bis 
death,  was  the  owner  of  the  property.  The 
evidence  tends  to  show  that  Olive,  after  her 
marriage,  lived  for  several  months  Just  across 
the  county  road  from  this  land,  and  that  she 
frequently  called  at  Rosenthal's,  and  that  ber 
sisters,  then  living  In  Portland,  visited  ber  at 
this  place,  and  also  called  upon  Rosenthal's 
daughters.  An  examination  of  the  records  of 
deeds  of  said  county  would  have  disclosed  that 
the  administrator'B  and  Goldsmith's  deeds  of 
said  land  were  duly  recorded  April  18,  1871, 
and  April  29,  1876,  respectively;  and  knowiug, 
u  they  must,  that  their  father  died  seised  of 
this  land,  their  failure  to  examine  such  record 
renders  their  laches  so  gross  as  to  preclude 
their  recovery  of  the  land,  and  hence  the  de- 
cree is  aflSrmed. 

(M  Or.  ST3) 

COOS  BAT,  B.  ft  B.  R.  &  NAV.  CO.  t.  EN- 
DICOTT  et  al. 

(Sopreme  Court  of  Oregon.     April  24,  1889.) 

Idsomsxts — Szimia  Asina  Dhfauit— Discrbtton 
— ArraAi. — Evidbxcb — Excbbbivb  Da.kagb8. 

1.  The  setting  aside  of  a  default  judgment 
will  not  be  disturbed,  where,  after  default  set 
aside,  a  saccesafal  defense  was  made. 

2.  A  default  for  want  of  an  answer  was  en- 
tered, and  the  next  day  the  damages  were  as- 
sessed. Hie  next  day  defendant  moved  for 
permission  to  answer  and  defend,  alleging  that 
the  default  occurred  through  mistake.  In  re- 
liance on  the  prevailing  practice  that  unless 
the  time  (or  answering  expired  before  the  open- 
ing of  the  term,  the  cause  would  ^o  over,  and 
that  negotiations  were  pendioK  in  reference 
to  the  subject-matter  of  the  litigation.  EM, 
that  it  was  not  an  abase  of  discretion  to  open 
the  default. 

3.  Th«  sustaining  of  an  objection  to  a  ques- 
tion cannot  be -urged  as  error,  unless  the  facts 
•ought  to  be  elicited  thereby  are  shown  by  the 
bill  of  exceptions. 

4.  Evidence  of  negotiations  between  the  par- 
ties to  a  suit,  concerning  the  subject-matter  of 
the  litigation,  is  inadmissible,  where  they  were 
unable  to  agree. 

5.  liie  refusal  of  the  trial  court  to  set  aside 
s  verdict,  because  of  excessive  damages,  is  not 
reviewable. 

Appeal  from  circuit  court,  Coos  county;  J. 
C.  Fulierton,  Judge. 

Action  by  the  Coos  Bay,  Roseburg  ft  East- 
em  Railroad  ft  Navigation  Company  against 
Julia  M.  Bndicott  and  another.  From  a  Judg- 
ment for  defendant^  plaintiff  appeals.  Af- 
flnnedi 


This  Is  an  action  to  appropriate  land  for  a 
right  of  way  for  a  railroad.  The  summons 
was  served  upon  the  defendants  on  the  3d  day 
of  May.  1894.  On  the  22d  of  the  same  month 
their  default  for  want  of  an  answer  was  duly 
entered,  and  on  the  succeeding  day  a  Jury 
was  called,  which,  after  hearing  the  testi- 
mony offered  by  the  pinintlff,  assessed  the  de- 
fendants' damages  at  the  sum  of  $150,  the 
amount  admitted  in  the  complaint.  On  the 
next  day  defendants  moved  the  court  for  per- 
mission to  answer  and  defend,  alleging  that 
the  default  occurred  tbrough  mistake,  inad- 
vertence, surprise,  and  excusable  negligence; 
that  they  did  not  know  or  suppose  the  action 
would  be  tried  at  the  then  term  of  court,  until 
the  Jury  had  been  impaneled  therein;  that 
they  resided  about  40  miles  from  the  county 
seat,  and  did  not  appear  in  such  action,  be- 
muse they  were  hiformed  and  believed  that 
the  court  bad  made  an  order  that,  if  the  time 
for  answeitog  after  service  in  an  action  did 
not  expire  by  the  first  day  of  the  term,  it 
would  not  be  tried  at  such  term;  that  they 
were  negotiating  with  plaintiff  about  the  right 
of  way,  and  supposed  they  could  and  would 
agree  upon  the  compensation  to  be  paid  there- 
for without  resorting  to  a  trial;  that  $150  la 
not  an  adequate  consideration  for  such  right 
of  way,  but  that  the  damage  to  defendants 
premises  by  reason  thereof  is  at  least  the 
sum  of  $450,  which  they  would  be  able  to 
show,  if  allowed  to  defend.  This  motion  was 
supported  by  the  affidavits  of  the  defendants' 
attorney,  employed  after  the  default  had  been 
entered  against  them,  and  after  the  jury  had 
been  impaneled,  and  one  I.  E.  Rose,  which 
set  forth  the  facts  substantially  as  stated  In 
the  motion.  On  the  same  day  the  plaintiff 
filed  a  coimter  affidavit,  which,  hn-^'>rer,  con- 
tains nothing  material  to  any  quesiiua  on  this 
appeal,  except  the  admission  that  negotiations 
were  in  progress  between  the  plaintiff  and  de- 
fendants. In  reference  to  the  subject-matter 
of  the  litigation  at  the  time  the  default  was 
taken.  Upon  the  showing  thus  made,  the 
court  very  promptly  set  aside  the  default,  and 
permitted  the  defendants  to  answer.  An  an- 
swer was  thereafter  filed,  denying  that  $150, 
or  any  other  or  less  sum  than  $700,  Is  a  rea- 
sonable compensation  for  the  damages  defend- 
ants would  suffer  by  reason  of  the  taking  of 
the  land  sought  to  be  appropriated,  and  set- 
ting up,  as  new  matter,  sundry  facts  going  to 
show  the  amount  of  such  damages.  A  reply 
having  been  filed,  a  trial  was  subsequently 
had,  resulting  in  a  verdict  in  favor  of  the  de- 
fendants for  the  sum  of  $500,  which,  on  a 
motion  of  the  plaintiff  to  set  aside  the  verdict, 
and  for  a  new  trial  on  the  ground,  among 
others,  of  excessive  damages,  was  reduced  to 
$350,  and  judgment  entered  accordingly. 
Krom  this  Judgment  the  plaintiff  appeals,  as- 
signing as  error:  First,  the  refusal  of  the 
trial  court  to  epter  Judgment  in  its  favor  on 
the  verdict  of  the  Jury  rendered  May  23, 
1S94,  and  In  sustaining  defendants'  motion  to 
set  aside  their  default  and  permitting  them  to 
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answer;  second,  In  sustaining  the  defendants' 
objections  to  certain  questions  propounded  to 
the  witness  Dodge,  called  on  belialf  ot  the 
plaintiff,  In  reference  to  a  conversation  he  had 
with  the  defendants  while  attempting,  as  an 
agent  of  the  plaintiff,  to  negotiate  with  them 
concerning  such  right  of  way;  and,  third,  the 
overruling  of  plaintiff's  motion  to  set  aside 
the  verdict,  and  for  a  new  trial. 

J.  W.  Bennett  and  S.  H.  Hazard,  for  appel- 
lant.   D.  L.  Watson,-  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  It  Is  a 
well-settled  rule  that  an  application  to  set 
aside  a  default  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  that  Its  action 
thereon  will  not  be  disturbed  on  appeal,  un- 
less there  Is  an  abuse  thereof,  and  especially 
80  when  a  default  has  been  set  aside,  as  In 
this  case,  and  a  successful  defense  afterwards 
made.  City  of  Chicago  v.  Adams,  24  111.  492. 
It  Is  true  this  discretion  Is  not  an  arbitrary 
one,  but  must  be  exercised  in  conformity  with 
the  spirit  of  the  law  and  in  accordance  with 
the  rules  established  In  reference  thereto. 
Thompson  v.  Connell,  31  Or.  231,  48  Pac.  467; 
Hanthorn  v.  Oliver,.  32  Or.  57,  51  Pac.  440.  But 
as  said  by  the  supreme  court  of  California  In 
"Watson  V.  Railroad  Co.,  41  Cal.  20:  "Each 
case  niu!^t  be  determined  upon  its  own  peculiar 
facts,  for  perhaps  no  two  cases  will  be  found 
to  present  the  same  circumstances  for  con- 
sideration. As  a  general  rule,  however,  in 
cases  where,  as  here,  application  is  made  so 
immediately  after  default  entered  as  that  no 
considerable  delay  to  the  plaintiff  is  to  be  oc- 
casioned by  permitting  a  defense  on  the  mer- 
its, the  court  ought  to  incline  to  relieve.  The 
exercise  of  the  mere  discretion  of  the  court 
ought  to  tend,  in  a  reasonable  degree,  at  least, 
to  bting  about  a  Judgment  on  the  very  merits 
of  the  case;  and,  when  the  circumstances  are 
such  as  to  lead  the  court  to  hesitate  upon  the 
motion  to  open  the  default.  It  Is  l>etter,  as  a 
general  rule,  that  the  doubt  should  be  resolv- 
ed in  favor  of  the  application." 

While  the  showing  made  In  this  case  was 
somewhat  meager,  and  although  the  better 
practice  undoubtedly  is  for  an  affidavit  in  sup- 
poit  of  a  motion  of  this  kind  to  be  made  by 
the  party  himself,  yet,  imder  the  circumstan- 
ces, we  are  not  prepared  to  say  that  the  trial 
court  abused  its  discretion  or  exercised  It  er- 
roneously. The  defendants  were,  no  doubt, 
negligent  In  not  appearing  within  the  time 
specified  In  the  summons,  but  they  were  In  a 
measure  excused  by  the  practice  which  seems 
to  have  prevailed,  that,  unless  the  time  for  an- 
swering expired  before  the  beginning  of  the 
term,  the  cause  would  go  over.  In  view  of 
this  fact,  and  the  further  fact  that,  pending 
negotiations  In  reference  to  the  subject-matter 
of  the  litigation,  the  default  was  entered,  and 
a  Jury  called  to  assess  the  damages,  we  are  of 
the  opinion  the  action  of  the  court  In  permit- 
ting them  to  defend  ought  not  to  be  disturbed. 


Nor  was  it  error  to  sustain  the  objections 
to  the  questions  propounded  to  the  witness 
Dodge,  because  (1)  the  record  does  not  dis- 
close the  particular  facts  sought  to  be  elicited 
by  the  question  (Kelley  v.  Hlgbfield,  15  Or. 
277,  14  Pac.  744);  and  (2)  they  related  to  a 
matter  wholly  Immaterial,  and  not  in  Issue  in 
the  case,  as  the  complaint  alleged,  and  the 
answer  admitted,  that  the  parties  were  un- 
able to  agree. 

Upon  the  remaining  questions,  It  Is  sufficient 
to  say  that  It  was  held  In  Nelson  v.  Naviga- 
tion Co.,  13  Or.  141,  9  Pac.  321,  and  McQuaid 
V.  Railroad  Co.,  19  Or.  535,  23  Pac.  26,  that 
the  refusal  of  a  trial  court  to  set  aside  a 
verdict,  because  of  excessive  damages,  cannot 
be  reviewed  on  appeal.  And  as  said  in  Kumli 
V.  Southern  Pac.  Co.,  21  Or.  512,  28  Pac.  639: 
"Until  these  cases  are  overruled,  they  are  the 
law  of  this  state,  and  control  in  the  deter- 
mination of  tlie  questions  sought  to  be  raised 
in  this  case."  The  Judgment  from  which  this 
appeal  is  taken  is  not  so  excessive  or  dispro- 
portionate as  to  call  for  a  re-examlnatlon,  at 
this  time,  of  the  doctrines  of  the  cases  referred 
to.    Judgment  affirmed. 


(36  Or.  27) 

ARTHUR  et  al.  y.  PALATINE  INS.  CO., 

Limited. 

(Supreme  Court  of  Oregon.     April  24,   1899.) 

issurancb  —  concbalhbnt  —  ikcuhbbances  — 

Waives — Instbcctions — Habkless  Ebrob. 

1.  Where  insured,  in  making  application  for 
a  policy,  did  not  inform  the  company  of  in- 
cumbrances on  the  property,  but  he  was  not 
guilty  of  fraud,  and  had  no  intention  to  conceal, 
and  no  Inquiries  were  made  by  the  agent,  who 
was  familiar  with  the  property,  the  policy  was 
not  avoided,  though  it  provided  that  conceal- 
ment or  misrepresentation  of  material  facts 
concerning  the  risk  would  render  it  void. 

2.  Where  a  policy  was  issued  on  an  oral  ap- 
plication, with  no  inquiry  by  Insurer  as  to  in- 
cumbrances, and  without  any  representation 
with  reference  thereto  by  insured,  and  insured 
was  not  informed  and  did  not  know  that,  if  a 
mortgage  existed,  insurer  would  not  take  the 
risk,  or  that  the  policy  contained  a  clause  mak- 
ing It  void  therefor,  insurer  assumed  the  risk 
of  incumbrances. 

3.  Error  in  instructing  that  defendant  was 
precluded  from  setting  up  any  other  defense 
than  one  mentioned  in  a  letter  to  plaintiffs' 
attorneys  was  harmless,  where  the  other  de- 
fenses attempted  to  be  made  were  wholly  un- 
supported by  the  testimony. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;   Henry  E.  McGinn,  Judge. 

Action  by  J.  M.  Arthur  &  Co.  against  the 
Palatine  Insurance  Company,  Limited.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

W.  E.  Thomas,  for  appellant  W.  D.  Fen- 
ton,  for  respondents. 

BEAN,  J.  This  is  an  action  upon  a  fire 
insurance  policy  issued  by  the  defendant  to 
McGee  Bros.,  insuring  them  to  the  amount  of 
$3,500  on  certain  buildings,  engines,  boilers 
and  other  mill  machinery  at  Ballard,  in  the 
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state  of  Washington,  'loss,  If  any,  payable  to 
J.  M.  Arthur  &  Company,  Portland,  Oregon, 
as  their  Interest  may  appear."  The  insurance 
was  for  one  year  from  the  3d  of  February, 
1805,  and  the  property  was  destroyed  by  fire 
on  the  25th  of  the  same  month.  At  the  time 
the  insurance  was  effected,  McGee  Bros,  did 
not  own  the  property  covered  by  the  policy, 
but  were  in  possession  thereof,  under  a  con- 
tract with  plaintiffs  for  Its  purchase,  contain- 
ing a  covenant  and  condition  to  the  effect  that 
the  title  should  not  pass  until  the  purchase 
price  was  fully  paid,  and  the  further  condi- 
tion that  they  should  keep  the  property  in- 
sured, and  have  the  loss,  if  any,  made  payable 
to  the  plaintiffs  as  their  interest  might  appear. 
A  portion  of  the  real  property  was  incum- 
Iwred  at  the  time  by  sundry  mechanics'  liens, 
atul  the  personal  property  by  a  chattel  mort- 
g.ige  In  favor  of  the  plaintiffs,  given  as  col- 
lateral to  the  conditional  sale  notes  held  by 
tbem.  The  policy  provides  that  it  shall  be 
void  "If  the  insured  has  concealed  or  misrep- 
resented, In  writing  or  otherwise,  any  mate- 
rial fact  or  condition  concerning  the  Insur- 
ance or  the  subject  thereof,  •  *  *"  and 
■  "unless  otherwise  provided. by  agreement  In- 
dorsed hereon  or  added  thereto;  •  •  •  If 
the  Interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership;  •  •  *  or 
U  the  subject  of  Insurance  be  personal  prop- 
erty, and  be  or  become  Incumbered  by  a  chat- 
tel mortgage."  For  the  defendant  It  Is  claim- 
ed that,  under  these  provisions,  the  policy  is 
void  because  (1)  the  Hens  and  incumbrances 
on  the  real  property  were  material  to  the  risk, 
and  were  concealed  from  the  defendant  by  the 
assured  at  the  time  of  the  application  for  the 
insuranci';  (2)  that  the  personal  property  was 
incumbered  by  a  chattel  mortgage  of  which 
tbe  defendant  had  no  knowledge;  and  (3) 
that  the  assured  were  not  the  sole  and  uncon- 
ditional owners  of  the  property.  The  ques- 
tions on  this  appeal  are  confined,  however,  to 
the  first  and  second  defenses,  because  the  jury 
found — and  there  was  abundant  evidoice  to 
support  the  finding— that  the  defendant  was 
advised  and  had  knowledge  of  the  condition 
of  the  title,  and  of  the  interest  of  McGee  Bros, 
in  the  property,  at  the  time  the  Insurance  was 
effected;  and  It  Is  not  disputed  that  such 
knowledge  operated  as  a  waiver  of  the  provi- 
sion In  the  policy  that  It  should  be  void  "if 
the  Interest  of  the  assured  be  other  than  un- 
conditional and  sole  ownership." 

Upon  the  first  defense,  the  court  charged 
the  jury,  in  effect,  that  the  failure  of  tbe  as- 
sured to  Inform  the  defendant  of  the  liens  and 
incumbrances  on  the  property  would  not  ren- 
der the  policy  void,  unless  It  was  Intentional 
and  with  tbe  design  to  defraud,  and  this  Is 
assigned  as  error.  It  Is  argued  that  the  fail- 
ure to  inform  the  company  of  any  facts  or 
circumstances  material  to  the  risk  would,  un- 
der the  provisions  of  the  policy  already  quot- 
ed; render  It  void,  without  regard  to  the  in- 
tention or  de^gn  of  the  assured.    The  policy 


was  Issued  upon  an  oral  application,  and  the 
agent  of  the  defendant  company,  who  made 
the  contract  of  insurance  and  who  was  fa- 
miliar with  the  property,  made  no  inquiries  in 
reference  to  liens  or  incumbrances  thereon, 
and  no  statements  or  representations  what- 
ever were  made  in  reference  thereto  by  the 
assured  or  any  one  In  their  behalf.  In  such 
case  the  Intention  of  the  assured  becomes  of 
controlling  importance,  and,  in  order  to  avoid 
the  policy,  it  must  appear,  not  only  that  the 
matter  concerning  which  the  insurer  bad  no 
Information  was  material  to  the  risk,  but  also 
that  it  was  intentionally  and  fraudulently  con- 
cealed by  the  assured.  Where  inquhry  is 
made,  it  is  the  duty  of  the  assured  to  dis- 
close the  facts  relating  to  the  construction, 
location,  situation,  condition,  and  uses  of  the 
risk,  as  well  as  to  its  character  and  value, 
whether  he  knows  them  to  be  material  or  not. 
And  it -is  not  a  question  as  to  what  he  sup- 
poses or  believes  in  reference  to  the  sub- 
ject-matter of  the  inquiry,  but  simply  wheth- 
er, in  fact,  the  matter  inquired  about  Is  ma- 
terial to  the  risk,  and,  if  so,  any  failure  on 
his  part  to  answer  the  inquiry  fully  will  be 
fatal  to  his  policy,  even  though  it  was  not 
fraudulent  or  designed.  But  the  mere  fail- 
ure or  neglect  to  make  known,  without  in- 
quiry, facts  which  the  insurer  may  regard  as 
material  to  the  risk,  is  not  a  breach  of  the 
provision  of  the  policy  above  quoted,  because 
the  assured  has  tbe  right  to  assume  that  the 
insurer  will  make  proper  inquiry  In  reference 
to  such  matters  as  It  may  deem  material  to 
the  risk,  and  that  it  waives  knowledge  as  to 
all  other  matters,  except,  possibly,  in  refer- 
ence to  unusual  or  extraordinary  circumstan- 
ces within  the  knowledge  of  the  assured,  but 
of  which  there  is  nothhig  to  put  the  Insurer 
upon  inquiry.  Koshland  v.  Insurance  Co.,  31 
Or.  402,  49  Pac.  866;  1  May,  Ins.  i  207;  1 
Wood,  Ins.  517;  Richards,  Ins.  i  136;  San- 
ford  V.  Insurance  Co.,  11  Wash.  653,  40  Pac. 
609;  Morrison's  Adm'r  v.  Insurance  Co.,  18 
Mo.  262;  Guest  v.  Insurance  Co.,  66  Mich. 
98,  33  N.  W.  31;  Alkan  v.  Insurance  Co.,  53 
Wis.  137,  10  N.  W.  91;  Short  v.  Insurance 
Co.,  90  N.  Y.  16;  Insmrance  Co.  v.  Munns,  120 
Ind.  30,  22  N.  B.  78. 

It  is  liext  claimed  that  the  court  erred  in 
charging  the  jury  that,  if  there  was  no  mis- 
statement or  concealment  by  the  assured  in 
reference  to  the  chattel  mortgage,  they  could 
not  find  the  policy  void  on  account  of  Its  ex- 
istence. It  Is  contended  that  the  question  of 
concealment  is  not  material,  under  the  clause 
providing  that  the  policy  shall  be  void  if  the 
subject  of  the  Insurance  "be  or  become  In- 
cumbered by  a  chattel  mortgage,"  but  that 
the  pretended  contract  of  insurance  never  had 
any  validity,  and  was  void  at  its  inception,  on 
account  of  such  provision  and  the  existence  of 
a  chattel  mortgage  on  the  property  Insured. 
As  we  have  already  said,  the  policy  was  is- 
sued upon  an  oral  application,  without  any  In- 
quiry on  tbe  part  of  the  defendant  as  to  liens 
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or  other  Incumbrances  upon  the  property,  and 
without  any  statement  or  representation  In 
reference  thereto  by  the  assured,  and  the  evi- 
dence does  not  dlsclo'se  that  either  the  insur- 
ed or  the  plaintiffs  were  informed  or  knew 
that,  if  a  mortgage  existed,  defendant  would 
not  take  the  risk,  or  that  it  would  insert  in  the 
policy  which  it  agreed  to  Issue  a  clause  mak- 
ing it  void  if  the  property  was  so  incumbered. 
Under  such  circumstances,  we  take  the  law.  to 
be  that  the  company  Is  deemed  by  its  action  to 
have  consented  to  assume  the  risk  of  such 
liens  and  Incumbrances  as  may  have  been  up- 
on the  property,  and  to  tliat  extent  to  have 
modified  or  suspended  the  printed  terms  of  the 
policy,  which  was  prepared  for  general  use, 
without  reference  to  the  particular  case.  This 
is  the  only  doctrine  consistent  with  honesty 
and  fair  dealing,  and  is  the  logical  result  of 
Sproul  V.  Assurance  Co.  (Or.)  54  Pac.  180,  and 
is  directly  supported  by  Wright  v.  Association, 
12  Mont  474,  31  Pac.  87;  Insurance  Co.  v. 
Holcomb,  89  Tex.  404,  84  S.  W.  915;  Insur- 
ance Co.  V.  Bohn,  48  Neb.  743,  67  N.  W.  774; 
Insurance  Co.  v.  Niewedde,  11  Ind.  App.  624, 
39  N.  E.  534;  Insurance  Co.  t.  Bachler,  44 
Neb.  649,  82  N.  W.  911. 

After  the  loss,  plaintiffs  made  and  forward- 
ed to  the  defendant  full  and  complete  proof 
thereof,  showing  the  actual  condition  of  the 
property,  and  the  liens  and  incumbrances 
thereon,  at  the  time  the  insurance  was  effect- 
ed; and  thereafter  a  representative  of  the  de- 
fendant wrote  to  the  attorneys  of  the  plain- 
tiffs to  the  effect  that  the  company  denied  lia- 
bility, on  the  ground  that  McGee  Bros,  were 
not  the' sole  and  unconditional  owners  of  the 
insured  property.  The  court  below  charged 
the  jury  that,  In  view  of  this  letter,  the  defend- 
ant was  precluded  from  making  any  other  de- 
fense to  the  action  than  the  one  stated  there- 
in, and  this  ruling  is  assigned  as  error.  Up- 
on the  question  thns  presented  the  authori- 
ties are  in  conflict  It  is  unnecessary,  bow- 
ever,  for  us  to  consider  it  at  this  time,  be- 
cause the  error,  if  any,  was  harmless.  The 
entire  evidence  given  on  the  trial,  which  is 
appended  to  and  made  a  part  of  the  bill  of 
exceptions,  shows  that  there  was  no  fraud  or 
deceit  on  the  part  of  the  insured,  or  any  one 
representing  them,  and  that  the  defendant 
made  its  contract  of  insurance,  and  Issued  and 
delivered  Its  policy,  upon  an  oral  application, 
without  making  any  inquiry  in  reference  to 
Hens  or  incumbrances  upon  the  property  cov- 
ered thereby;  thus  waiving  the  provision 
avoiding  the  policy  if  the  property  be  incum- 
bered by  a  chattel  mortgage,  and  precluding 
any  defense  on  account  of  the  provision  that 
it  should  be  void  if  the  insured  had  concealed 
or  misrepresented  any  material  fact  concern- 
ing the  risk.  As  the  first  and  second  defenses 
attempted  to  be  made  were  therefore  wholly 
unsupported  by  the  testimony,  it  was  no  In- 
jury to  the  defendant  to  withdraw  them  from 
the  consideration  of  the  jury.  It  follows  that 
the  judgment  of  the  court  below  must  be  af- 
firmed; and  It  is  so  ordered. 


((  ArU.  196) 
CHEDA  T.  SKINNER. 
(Supreme  Court  of  Arizona.     March  15,  1889.) 

PaTUBNT  —  PutADISO  —  APPBAJ.— EVIDItNO»— Pb«- 

SCICFTIONS. 

1.  Rev.  St.  par.  742,  requiring  a  defendant 
pleading  payment  to  file  an  account  stating  the 
nature  of  the  payment  and  the  several  items 
thereof,  is  only  applicable  where  defendant 
proposes  to  prove  items  of  payment,  and  hence 
does  not  preclude  him  from  proving  a  single 
payment  in  full  under  the  mere  allegation  that 
he  had  fully  paid  plaintiff. 

2.  In  the  absence  of  a  bill  of  exceptions  and 
a  transcript  of  the  evidence,  it  will  be  pre- 
sumed that  such  state  of  facts  was  proved  as 
was  necessary  to  support  the  judgment. 

Appeal  from  district  court,  Maricopa  county; 
before  Justice  Webster  Street. 

Action  by  Silvls  H.  Cheda  against  Edward 
M.  Skinner.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

Henry  M.  Willis,  for  appellant  C.  F.  Alns- 
worth,  for  appellee. 

PER  CURIAM.  The  appellant  sued  the 
appellee  upon  a  promissory  note.  There  was  a 
plea  of  payment  -the  allegation  being  "that 
long  prior  to  the  commencement  of  this  action 
the  defendant  fully  paid  said  plaintiff  the 
amount  due  on  said  note."  The  cause  was 
tried  before  the  court  without  a  jury,  and  the 
appeal  is  from  a  Judgment  rendered  in  the  de- 
fendant's favor. 

Two  specifications  of  error  are  presented: 
(1)  That  the  court  erred  in  overruling  the 
plaintiffs  objection  to  the  Introduction  of  evi- 
dence In  support  of  the  defendant's  plea  of 
payment;  and  (2)  that  the  judgment  Is  con- 
trary to  the  evidence.  To  sustain  his  first 
proposition,  the  appellant  relies  upon  the 
requirements  of  paragraph  742,  Rev.  St,  and 
insists  that  the  fact  of  payment  was  not  so 
pleaded  as  to  lay  the  foundation  for  the  In- 
troduction of  any  evidence  under  the  idea. 
The  paragraph  referred  to  provides  that  "In 
every  action  in  which  the  defendant  shall  de- 
sire to  prove  any  payment  counterclahn  or 
set-off,  he  shall  file  with  his  plea  an  account 
stating  distinctly  the  nature  of  such  pay- 
ment, counterclaim  or  set-off,  and  the  sever- 
al items  thereof;  and  on  failure  to  do  eo,  he 
shall  not  be  entitled  to  prove  the  same,  un- 
less it  be  so  plainly  .and  particularly  de- 
scribed in  the  plea  as  to  give  the  plaintiff  full 
notice  of  the  character  thereof."  This  pro- 
vision came  to  us  from  the  Texas  Code,  and, 
by  Implicatlott,  we  adopted  It  with  the  con- 
struction which  had  been  theretofore  placed 
upon  it  by  the  supreme  court  of  that  state. 
In  the  case  of  Wells  v.  Fairbank,  5  Tex.  582, 
where  there  was  a  plea  of  payment  alleging 
in  general  terms  that  the  debt  had  been  "paid 
off  and  discharged,"  the  statute  was  held  ap- 
plicable only  where  it  was  proposed  to  prove 
"items"  of  payment.  In  Able  v.  Lee,  6  Tex. 
428,  there  was  a  general  allegation  of  pay- 
ment "since  the  institution  of  this  suit"  In 
discussing  the  question  the  court  said:    "The 
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plaintiff  excepts  to  the  plea  of  payment,  but 
bis  exception  was  overruled,  and  rightly.  To 
constitate  a  valid  plea  of  payment,  It  was  not 
necessary  that  there  should  have  been  filed 
with  the  idea  a  bill  of  particulars  showing 
Items  of  payment  Proof  of  the  payment  of 
the  debt  In  money  (presumably  at  one  time 
and  in  one  amount)  would  have  been  admissi- 
ble under  the  plea,  and  would  certainly  have 
constituted  a  valid  defense.  But  when  evi- 
dence was  offered  of  payment  in  lands,  if  the 
plaintiff  had  objected  to  its  Introduction  bis 
objection  must  have  been  sustained,  and  the 
evidence  excluded."  In  the  case  at  bar  there 
is  no  bill  of  exceptions,  and  no  transcript  of 
the  testimony.  As  the  evidence  is  not  pre- 
served in  the  record,  we  cannot  Imow  the  na- 
ture of  the  proof  given  In  support  of  the  de- 
fendant's plea  of  payment  Under  these  cir- 
cumstances, an  appellate  court  wlU  presume 
that  a  state  of  facts  was  proved  in  the  trial 
court  authorizing  the  rulings  and  Judgment 
2  Enc.  PI.  &  Prac.  441;  Glencross  v.  Evans 
(Ariz.)  36  Pac.  212;  Scott  v.  Hurley  (Ariz.) 
53  Pac  578;  Schulta  v.  McLean  (Cal.)  42  Pac. 
557;  Tatum  v.  Maasie  (Or.)  44  Pac.  4&4;  Rail- 
way Co.  V.  Williamson  (Kan.  Sup.)  49  Pac. 
157;  Wood  V.  Railway  Co.,  49  Mich.  370,  13 
N.  W.  779.  The  appellant's  second  specifica- 
tion of  error  Is  disposed  of  by  these  same  au- 
thorities, and  the  Judgment  of  the  district 
court  Is  afSrmed. 


(S  Arls.  ui) 

TRUMAN  V.  PINAL  COUNTY. 
(Supreme  Court  of  Arizona.    March  15,  1899.) 

jAILKaa — COUFKNSATIOH — REAS0!IA.BLBNB8S. 

A  jailer,  continuing  the  performance  of 
the  duties  of  his  office  after  county  supervisors 
had  lessened  his  rate  of  compensation,  under 
Sess.  Laws  1893,  Act  No.  87,  authorizing  them 
to  fix  the  compensation,  impliedly  accepts  such 
rate,  and  cannot  subsequently  question  the  rea- 
sonableness thereof. 

Appeal  from  district  court,  Pinal  county; 
before  Justice  Fletcher  M.  Doan. 

Action  by  George  E.  Truman  against  Pinal 
county.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afiirmed. 

J.  S.  Bniff^i  and  Jos.  H.  Kibbey,  for  appel- 
lant   H.  D.  Cassiday,  for  appellee. 

DAVIS,  J.  The  appellant  performed  the 
duties  of  Jailer  for  Pinal  county  from  Jan- 
uary 1,  1897,  unOl  January  1,  1898,  under  the 
employment  of  W.  C.  Truman,  the  sheriff  of 
said  county.  At  the  time  of  entering  upon 
the  discbarge  of  said  duties,  the  appellee's 
board  of  supervisors  had  fixed  Jio  salary  or 
compensation  for  the  services  to  be  rendered 
by  him;  but  for  the  months  of  January,  Feb- 
ruary, March,  and  April,  upon  demands  prop- 
erly presented  to  the  board,  there  was  allow- 
ed and  paid  to  him  compensation  at  the  rate 
of  $75  per  month.  On  April  27,  1807,  by  an 
order  duly  made  and  entered  upon  its  min- 
utes, the  board  of  supervisors  fixed  the  sal- 
ary of  the  Jailer  at  $50  per  month,  to  talie 
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^ect  May  1,  1897,  which  order  was  not  sub- 
sequently during  said  year  .modified  or  re- 
scinded. The  appellant,  however,  ignoring 
this  action  of  the  board,  presented,  at  quarter- 
ly periods,  his  demands  for  services  as  Jailer 
for  the  months  of  May  to  December,  inclusive, 
at  the  rate  of  $100  per  month,  upon  which  the 
board  allowed  and  ordered  paid  the  sum  of 
$50  per  month,  disallowing  the  claims  as  to 
the  balance.  The  appellant  refused  to  accept 
the  allowance  of  the  board  in  satisfaction  of 
his  demands,  and  qu  January  15, 1898,  brought 
suit  In  the  district  court  to  recover  the  full 
amount  of  $800  thereon,  as  the  reasonable 
value  of  the  eight-months  services.  Tha  com- 
plaint sets  forth  a  quantum  meruit  claim 
against  the  county,  with  no  attaclc  upon,  or 
allegation  respecting,  the  board's  action  of 
April  27,  1897,  in  fixing  the  salary  of  the 
Jailer.  This  act  of  the  board  is  pleaded  as  a 
defense  in  the  answer,  and  is  an  admitted  fact 
in  the  case,  the  controversy  being  only  aa  to 
its  legal  effect  The  cause  was  tried  and  de- 
termined in  the  lower  court  upon  the  theory 
that  the  board  had  the  right  to  fix  the  Jailer's 
salary,  and,  having  done  so,  bis  recovery  for 
services  performed  thereafter  must  be  limited 
to  the  compensation  thus  provided.  Upon  the 
admissions  of  the  answer.  Judgment  was  ren- 
dered in  favor  of  Truman  for  the  sum  of  $400, 
and  from  that  Judgment  he  prosecutes  this  ap- 
peal. His  reliance  for  a  reversal  is  based  up- 
on the  rulings  of  the  trial  court  in  excluding 
testimony  tending  to  prove  the  reasonable 
value  of  his  services  as  Jailer,  and  that  the 
salary  fixed  by  the  board  for  said  services 
was  not  a  reasonable  compensation.  Act  No. 
87,  Sess.  Laws  1893,  provides  that  "for  the 
safe  keeping  of  prisoners  confined  in  Jail  or 
under  guard  the  sheriff  shall  be  allowed  to 
employ  a  Jailor,  whose  compensation  shall  be 
fixed  by  the  board  of  supervisors  at  not  ex- 
ceeding one  hundred  dollars  per  month."  In 
so  far  as  It  affects  the  case  at  bar,  we  are  of 
the  opinion  that  the  action  of  the  board  of 
supervisors  in  fixtaig  the  salary  of  the  Jailer 
at  $50  per  month  is  a  final  and  conclusive 
determination  against  the  appellant  and  Is 
the  sole  measure  of  the  compensation  which 
he  can  claim.  In  fixing  this  amount,  the 
board  exercised  a  discretion,  the  good  faith  of 
which,  80  far  as  the  record  shows,  has  never 
been,  and  Is  not  now,  questioned.  The  rate 
of  salary  was  established  to  take  effect  May 
1st  and  the  continued  performance  of  the 
duties  of  the  position  by  the  appellant  during 
the  succeeding  eight  months  cannot  be  treated 
otherwise  than  as  an  Implied  acceptance  by 
him  of  the  new  temas  of  compensation.  There 
is  no  constitutional  or  statutory  limitation  in 
this  territory  to  prevent  the  decrease  of  an 
ofiJcer's  compensation  when  it  takes  effect 
prospectively,  nor  was  there  any  legal  obli- 
gation resting  upon  the  appellant  which  re- 
quired him  to  continue  in  the  performance  of 
the  duties  of  Jailer  at  a  salary  which  was 
not  remunerative.  The  point  has  been  urged 
upon  us  in  this  case,  that,  while  it  is  the  man- 
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ifest  Intention  of  the  statute  to  confer  upon 
the  sheriff,  who -is  responsible  for  the  safe- 
keeping of  the  prisoners,  the  authority  to  se- 
lect and  employ  the  Jailer,  It  could  not  have 
been  the  Intention  of  the  lawmakers  to  also 
Invest  the  board  of  supervisors  with  the  pow- 
er to  practically  deprive  him  of  this  privilege 
through  an  arbitrary  adjustment  of  the  com- 
pensation. The  force  of  this  argument  Is 
readily  conceded,  and  we  would  not  be  un- 
derstood as  holding  that  an  action  of  the 
board,  taken  arbitrarily,  without  Investigation, 
or  through  prejudice,  could  not  be  reviewed 
In  a  direct  proceeding,  upon  proper  allega- 
tions; but  the  case  before  us  presents  no 
question  of  that  kind.  In  this  suit  the  ap- 
pellant was  not  entitled  to  Inquire  Into  the 
reasonableness  of  the  compensation,  and  the 
proffered  testimony  was  rightly  excluded. 
The  judgment  of  the  district  court  is  affirmed. 

STREET,  C.  J.,  and  SLOAN,  J.,  concur. 


(U4  Cal.  3U) 

LOMBARDI  V.  CALIFORNIA  STREET  CA- 
BLE R.  CO.     (S.  F.  977.) 

(Supreme  Court  of  California.    April  14,  1809.) 

JUBOBS  —  COMPETBNOT  —  AOTCAL    BlAS — Re VIEW — 

Nbgligbnce — Personai.  Injubies — Dam- 
ages— Loss    OF    PaOFlTS. 

1.  Error  in  disallowing  a  challenge  for  bias 
to  a  juror  is  prejudicial,  where  he  was  there- 
upon peremptorily  challenged,  and  the  party 
challenging  him,  thereafter,  by  reason  of  the 
exhaustion  of  its  peremptory  challenges,  was 
compelled  to  accept  jurors  whom  he  otherwise 
would  have  challenged  peremptorily. 

2.  A  juror,  on  his  voir  dire,  answered  that  he 
knew  one  of  the  parties,  and  had  dealt  with 
him  for  years;  that,  if  compelled  to  serve,  he 
would  go  according  to  the  evidence,  and  be 
impartial,  but  that  he  would  not  like  to  have 
to  bring  in  a  verdict  against  him;  that,  if  the 
evidence  was  equally  balanced,  he  would  give 
him  the  benefit  of  the  doubt,  and  (the  damages 
being  unliquidated).  If  the  party  recovered,  and 
there  was  any  dispute  as  to  the  amount,  he 
would  go  for  the  largest  sum.  Hdd,  that  the 
juror  was  disqualified,  under  Code  Civ.  Proc. 
I  002,  subd.  7.  making  the  existence  of  a  state 
of  mind  evincing  bias  or  enmity  for  or  against 
either  party,  in  a  juror,  a  ground  for.  chal- 
lenge. 

3.  Under  an  allegation,  in  a  complaint  for 
personal  injuries,  that  plaintiff  was  a  restau- 
rant keeper,  and  did  the  cooking,  and  that  by 
reason  of  the  accident  he  had  been  compelled 
to  hire  another  cook,  to  his  damage  in  a  stated 
sum,  evidence  of  the  estimated  profits  of  plain- 
tiff's business  during  the  time  the  injuries  In- 
capacitated him  from  working  was  inadmissible 
on  die  question  of  damages. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Jeanne  Lombardl,  executrix  of  the 
will  of  Cherubtno  Lombardl  against  the  Cali- 
fornia Street  Cable  Railroad  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

Henley  &  Costello,  for  appellant.  T.  B. 
Mhoon  and  Osgood  Putnam,  for  respondent 


HAYNES,  C.  This  action  was  prosecuted 
In  the  court  below  to  recover  from  the  defend- 
ant, a  corporation,  damages  fof  personal  in- 
juries alleged  to  have  been  caused  by  its  neg- 
ligence. The  plaintiff  recovered  judgment  in 
the  stmi  of  $1,500,  and  defendant  appeals 
therefrom,  and  also  from  an  order  denying  Its 
motion  for  a  new  trial.  After  the  appeal  was 
perfected,  said  Cherubino  Lombardl  died,  tes- 
tate; and  Jeanne  Lombardl,  the  dtdy-quallfled 
executrix  of  his  will,  was  thereafter,  by  an 
order  of  this  court,  substituted  as  plaintiff  and 
respondent  herein. 

Appellant  contends  for  reversal:  "(1)  Be- 
cause the  court  should  have  sustained  defend- 
ant's challenge  of  the  juror  Harris  Scheman- 
skl  for  cause;  that,  because  of  the  refusal  of 
the  court  to  sustain  said  challenge,  defendant 
was  obliged  to  challenge  said  Juror  peremp- 
torily; that  all  its  peremptory  challenges  were 
exhausted  before  the  Jury  was  completed,  and 
thereby  defendant  was  compelled  to  accept 
Jurors  whom  It  would  have  otherwise  chal- 
lenged peremptorily."  Counsel  for  appellant 
present  the  question  In  two  ways,  being  in 
doubt  as  to  the  proper  practice.  They  first  set 
out  in  their  statement  'on  motion  for  a  new 
trial  the  examination  of  the  juror,  the  ruling 
of  the  court  denying  their  challenge,  and  an 
exception  thereto,  and  specify  said  ruling  as 
an  errOT  of  law;  and  they  also,  in  support  of 
their  motion  for  a  new  trial,  presented  an  affi- 
davit of  one  of  them  setting  out  the  examina- 
tion of  the  juror  in  full,  the  ruling  of  the  court, 
an  exception  thereto,  and  stating  facts  tending 
to  show  that  appellant  was  Injured  thereby, 
as  above  stated. 

As  to  the  question  of  practice,  it  need  only 
be  said  that  the  mode  of  presenting  the  ques- 
tion must  depend  upon  circumstances.  If  the 
facts  appear  without  contradiction,  or  in  such 
form  that  but  one  conclusion  can  legally  be 
drawn.  It  Involves  purely  a  question  of  law; 
otherwise,  whether  the  juror  Is  or  is  not  qual- 
ified is  a  question  of  fact.  Hence  the  circum- 
stances of  each  case  must  determine  the  man- 
ner in  which  the  question  should  be  presented 
upon  appeal.  But  it  does  not  necessarily,  fol- 
low that,  because  the  court  erred  either  as  to 
the  law  or  the  fact,  the  Judgment  or  order 
denying  a  new  trial  should  be  reversed  be- 
cause a  challenge  for  cause  was  Improperly 
disallowed,  since  the  constitution,  while  guar- 
antying the  right  to  an  impartial  Jury,  does  not 
guaranty  the  right  to  any  particular  jury  or 
juror.  Asevado  v.  Orr,  100  Cal.  293,  301,  34 
Pac.  777.  If,  therefore,  it  should  appear,  for 
example,  that  the  court  erroneously  refused  to 
sustain  a  challenge  for  cause,  and  the  com- 
plaining party  was  thereby  compelled  to  chal- 
lenge the  juror  peremptorily,  and  it  should 
be  made  to  appear  that  a  Jury  was  secured 
without  exhausting  his  peremptory  challenges, 
he  could  not  say  that  by  the  erroneous  ruling 
he  was  compelled  to  submit  his  case  to  a  Jury 
that  was  not  wholly  Impartial.  In  this  case 
the  affidavit  of  counsel  shows  that  all  his  per- 
emptory challenges  were  exhausted  before  the 
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panel  was  filled,  and  that  the  defendant  would 
have  exercised  other  peremptory  challenges,  If 
tbey  had  not  been  exhausted ;  and  these  facts 
stand  unquestioned.  If,  therefore,  the  court 
erred  In  refusing  defendant's  challenge  to  the 
juror  SchemanskI,  the  Judgment  and  order 
should  be  reversed.  People  v.  Brown,  72  Cal. 
392.  14  Pac.  90. 

The  challenge  was  made  under  Bubdlvlslon 
7  of  section  602,  Code  Civ.  Proc.  That  sec- 
tion provides:  "Challenges  for  cause  may  be 
taken  on  one  or  more  of  the  following' 
grounds:  *  •  •  (7)  The  existence  of  a 
state  of  mind  In  the  Juror  evincing  enmity 
against  or  bias  to  or  against  either  party." 
The  juror,  after  being  questioned  as  to  resi- 
dence, etc.,  was  asked:  "Do  you  know  any 
reason  why  you  cannot  give  a  fair  and  im- 
partial trial  in  this  case?  A.  No,  sir,"— and, 
in  reply  to  a  question  by  defendant's  counsel 
as  to  whether  he  ever  had  any  litigation  with 
these  railroad  companies,  answered:  "No, 
.sir.  I  want  to  state  that  I  know  the  plaintiff 
and  his  family.  If  that  makes  any  differ- 
ence, I  won't  try  the  case.  I  had  some  deal- 
ings with  the  Lombardls  for  years."  In  re- 
ply to  further  questions,  he  testified  that  he 
knew  them  very  well  for  many  years;  that, 
"if  there  was  any  benefit,  I  would  give  him 
the  benefit,  I  suppose."  And  again:  "Well, 
I  could  give  a  fair  trial;  only,  as  I  say,  I 
know  the  parties  on  the  other  side,  and  I 
wonld  not  like  to  sit  on  this  case.  Q.  You 
would  not  like  to  have  to  give  a  verdict 
against  them?  A.  Well,  I  would  not  like  to 
have  to  do  it  If  there  is  anything  in  their 
favor,  I  would  give  them  the  benefit,  1  sup- 
pose. Q.  We  want  to  Itnow  Just  why  you 
want  to  be  excused.  A.  If  I  sit  on  a  case,  I 
don't  want  to  know  either  of  the  parties;  I 
want  to  be  impartial  on  both  sides.  Q.  But 
still  yon  could  be  impartial?  A.  Well,  if  I 
am  sworn  in,  I  would  have  to  go  according  to 
the  evidence.  Q.  Would  you  do  it?  A.  Yes, 
sir;  if  I  was  sworn  in.  Q.  And,  if  you  was 
sworn  as  a  Juror,  would  you  go  according  to 
the  evidence  and  the  instructions  of  the 
court?  A.  Yes,  sir.  Q.  And  without  preju- 
dice? A.  Certainly.  I  know  his  family.  By 
counsel  for  defendant:  Q.  Suppose  the  evi- 
dence is  evenly  balanced;  do  you  think  you 
wonld  then  find  In  favor  of  your  friend?  A. 
I  suppose  so.  Q.  You  feel,  then,  do  yon,  in 
sitting  as  a  Juror,  that  you  might  not  be  able 
to  do  entire  justice?  A.  That  is  what  I 
mean;  yes,  sir;  if  it  was  equally  balanced  I 
would  give  him  the  benefit  of  it"  The  juror 
further  testified,  in  substance,  that  he  did  not 
mean  he  would  give  the  plaintiff  a  verdict  if 
be  did  not  show  that  he  had  a  cause  of  ac- 
tion, but,  if  it  was  equal,  if  there  was  any 
benefit  to  be  given  he  would  do  it;  that  he 
was  very  well  acquainted  with  the  plaintiff 
and  bis  family,  In  a  business  way  and  per- 
sonally, "and  he  has  dealt  with  us  for  years." 
The  juror  w^as  then  asked:  "Could  you  hear 
all  the  evidence,  and  weigh  It  carefully  and 
justly?    A.  Yes,  air;  I  could,  most  certainly." 


The  juror,  after  repeating  that  his  long  ac- 
quaintance with  the  plaintiff  might  Induce 
him  to  find  in.  his  favor,  was  asked  by  de- 
fendant's counsel:  "Q.  You  feel,  then,  do 
you,  that,  owing  to  your  long  Intimacy  with 
the  plaintiff,  that  It  might  interfere  with  the 
proper  discharge  of  your  duties  as  a,  juror? 
Is  that  the  proposition?  A.  Yes,  sir.  It  re- 
quires nine  for  a  verdict.  If  four  would  be 
for  five  thousand  dollars,  and  four  would  be 
for  twenty-five  hundred.  If  the  verdict  would 
be  for  the  plaintiff  I  would  go  to  the  biggest 
verdict  If  there  would  be  no  verdict  for 
him,  I  would  go  according  to  the  evidence  of 
the  court  Therefore  I  would  rather  be  ex- 
cused. Q.  You  would  give  the  plaintiff  the 
benefit  of  the  doubt,  would  you?  A.  Yes, 
sir;  if  he  was  entitled  to  damages."  In  reply 
to  questions  by  the  court,  he  said  that  if  the 
testimony  was  evenly  balanced,  he  would  de- 
cide for  the  plaintiff;  and.  If  the  testimony 
was  against  the  plaintiff,  he  would  go  against 
him.  Does  this  examination  show  "the  ex- 
istence of  a  state  of  mind  in  the  Juror  evin- 
cing" a  bias  in  favor  of  the  plaintiff?  If  so, 
is  this  ground  of  challenge  removed  or  over- 
come by  the  statement  of  the  Juror  that  if 
the  evidence  was  against  the  plaintiff,  he 
would  go  against  him,  that  "he  would  go  ac- 
cording to  the  evidence  of  the  court"  and  the 
other  similar  statements?  That  the  juror 
was  candid,  honest  and  sincere  in  all  his 
statements  is  beyond  question;  and  any  such 
man,  if  compelled  to  serve  as  a  juror,  would, 
to  the  best  of  his  ability,  decide  according  to 
the  evidence  and  the  Instructions  of  the  court. 
When  pressed  with  questions  of  that  charac- 
ter, he  could  only  reply  as  he  did.  If  he  bad 
said,  "No;  I  will  decide  for  my  friend,  what- 
ever may  be  the  evidence,"  he  would  have 
shown  himself  to  be  a  man  who  would  not 
even  try  to  do  right  It  may  be  that  some 
men  may  be  Just  and  impartial  towards  an 
enemy,  or  even  remove  from  their  minds  and 
memory  and  heart  all  the  leanings.  Inclina- 
tions, and  desires  that  so  naturally  draw 
them  to  the  side  of  a  friend.  3ut  the  statute 
makes  no  exceptions.  It  does  not  add  the 
qualification,  "But  if  the  juror  will  swear 
that  he  can  Impartially  try  the  case  notwith- 
standing his  bias  toward  his  friend,  or  his 
prejudice  against  his  enemy,  the  challenge 
shall  be  disallowed."  It  Is  apparent  that  such 
an  addition  to  the  statute  would  make  a  ma- 
terial change;  but  can  the  court  by  any  line 
of  examination  it  may  see  proper  to  permit 
thus  change  it?  Doubts  that  a  Juror  may  en 
tertain  as  to  the  weight,  effect  or  credibility 
of  the  evidence  are  not  to  be  resolved  by  the 
ties  or  persuading  Infiuence  of  friendship,  but 
by  the  declared  and  impartial  rules  of  the 
law.  That  the  Juror  doubted  his  ability  to 
Impartially  consider  the  evidence  and  deter- 
mine which  party  should  prevail  is  abundant- 
ly shown.  But  if  the  Jury  should  find  that 
the  plaintiff  was  entitled  to  recover,  still  an- 
other question  remained,— the  amount  of  com- 
pensation  to  which   he  should  be  entitled. 
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Opon  this  question  be  announced  that  he 
"would  go  to  the  biggest  verdict."  Suppose 
the  defendant  had  conceded  Its  liability,  and 
tlie  sole  question  for  the  Jury  was  to  ascer- 
tain the  amount  of  damages  the  defendant 
should  pay;  would  this  juror  hare  been  ac- 
cepted by  the  court,  even  In  the  absence  of  a 
challenge?  or.  If  challenged,  would  the  court 
have  hesitated  to  sustain  it?  Tet  the  defend- 
ant was  as  much  entitled  to.  an  impartial  jury 
upon  this  branch  of  the  case  as  the  other, 
and  should  not  be  compelled  to  submit  its 
case  to  a  Juror  who,  before  he  heard  the  evi- 
dence, declared  that,  if  the  plaintiff  should  be 
entitled  to  recover,  he  "would  go  to  the  big- 
gest verdict." 

Respondent  contends,  however,  that  the  evi- 
dence beard  upon  the  trial  of  this  challenge 
was  conflicting,  and  that,  therefore,  the  find- 
ing of  the  court  cannot  be  diaturt>ed.  The 
only  evidence  heard  upon  the  trial  of  the  chal- 
lenge was  the  testimony  of  the  Juror.  As  to 
whether  the  Juror  waa  biased  in  favor  of  the 
plaintiff,  there  was  not  even  the  shadow  of  a 
conflict  or  contradiction;  and  the  only  contro- 
versy was  as  to  whether,  notwithstanding  his 
bias,  he  could  impartially  try  the  case,— a  mat- 
ter about  which  the  Juror  could  only  express 
an  opinion,  and  which  could  not  be  affected  by 
Its  expression.  The  right  to  unbiased  and  un- 
prejudiced jurors  is  an  Inseparable  and  inalien- 
able part  of  the  right  to  a  trial  by  Jury  guar- 
antied by  the  constitution.  Upon  this  propo- 
sition ail  the  authorities  agree.  As  was  said 
by  Sir  Edward  ColJe  (1  Colte,  157b)  In  discuss- 
ing the  right  of  trial  by  Jury,  under  the  head 
of  "Propter  affectum,"  "For  all  which  the 
rule  of  law  is  that  he  must  stand  Indifferent 
as  he  stands  unsworn."  The  rule  excluding 
Jurors  for  actual  bias  in  civil  cases  must  not 
be  confounded  with  the  rule  stated  in  section 
1076  of  the  Penal  Code  in  relation  to  opinions 
founded  or  based  "upon  public  rumor,  state- 
ments in  public  Journals,  or  common  noto- 
riety," and  which  permits  the  acceptance  of 
the  juror  "provided  it  appears  to  tlie  court 
upon  his  declaration,  under  oath  or  otherwise, 
that  he  can  and  will,  notwithstanding  such  an 
opinion,  act  hnpartlally  and  fairly  upon  the 
matters  to  be  submitted  to  him."  This  is  the 
only  important  statutory  exception  to  the 
oommon-Iaw  rule  excluding  Juror^  upon  the 
ground  of  actual  bias,  and  was  enacted  be- 
cause of  apparent  necessity. 

ApiMilant  contends  that  the  court  erred  in 
admitting  certain  evidence  as  to  the  profits 
plaintiff  was  realizing  from  his  business  at  the 
time  of  the  accident,  and  in  giving  to  the  Jury 
certain  instructions  on  that  subject.  The  com- 
plaint, after  alleging  the  cause  and  manner  of 
the  accident,  and  the  character  of  the  in- 
juries received,  alleged  that  thereby  he  had 
suffered  damage  in  the  sum  of  $10,000.  The 
complaint  then  proceeded  as  follows:  "(7) 
That  plaintiff  h&s  been  for  a  period  of  three 
montlis  confined  and  sicic,  owing  to  said  in- 
juries, and  has  been  compelled  to  employ  nurs- 
ea  and  physicians  during  all  of  said  time,  and 


up  to  the  date  hereof,  to  bis  damage  In  the 
sum  of  six  hundred  dollars.  (8)  That  plain- 
tiff has  been  unable  to  attend  to  his  business 
on  account  of  said  injury,  and  has  been  com- 
pelled thereby  to  hire  said  business  and  woric 
done  during  ail  of  the  time  since  said  accident, 
to  his  damage  hi  the  sum  of  two  hundred  and 
thirty  dollars,  and  will  be  compelled  to  hire 
said  worlc  done  in  the  future,"— and  prays 
Judgment  for  $10,830.  The  accident  occurred 
on  March  31,  1805.  It  appeared  from  the  tes- 
timony of  the  plaintiff,  without  objection,  that 
at  the  date  of  the  accident  he  was  engaged  In 
the  restaurant  business  on  Pine  street,  be- 
tween Montgomery  and  Kearny  streets,  with 
his  partner,  Jules  Semeria,  each  having  an 
equal  share  in  the  business;  that  plaintiff  was 
the  chief  cook,  and  that  Semeria  attended  to 
the  other  part  of  the  business;  that  after  the 
accident  he  could  not  work,  because  he  could 
not  use  his  arm.  The  plaintiff  was  then  aslced 
by  his  counsel:  "What  was  the  income  you 
were'  making  from  your  business  In  March, 
1895?"  Defendant  objected  on  the  ground 
that  it  was  not  an  dement  of  damage,  and 
therefore  Immaterial  and  irrelevant.  The  ob- 
jection was  overruled,  and  an  exception  re- 
served. The  witness  answered,  "About  two 
hundred  dollars  per  month,"  and  explained 
that  that  was  his  share  of  the  profits  after  all 
expenses  were  paid.  Jules  Semeria,  plaintiff's 
partner,  called  by  plaintiff,  was  asked,  in 
chief:  "Can  yon  state  what  the  net  proceeds 
of  this  business  were,  on  the  average,  for  some 
months  prior  to  this  accident?"  Defendant 
objected  that  the  question  was  immaterial  and 
Irrelevant,  and  not  authorized  by  any  allega- 
tion In  the  complaint.  The  court  overruled 
the  objection  and  defendant  excepted.  The 
witness  answered  that  it  was,  on  an  average, 
$400  per  month.  These  rulings  were  erro- 
neous. Waiving  the  question  whether,  In 
some  possible  case,  the  profits  of  the  plaintiff's 
business  may  be  shown  to  be  an  element  in 
the  computation  of  damages  in  actions  of  this 
character,  when  properly  pleaded,  it  must  be 
clear,  as  a  general  proposition,  that  such  prof- 
its cannot  be  looked  to  in  estimating  the  plain- 
tiff's damages.  A  business  such  as  that  con- 
ducted by  the  plaintiff  and  his  partner  In- 
cludes capital  as  well  as  the  services  of  other 
people,  as  shown  by  the  evidence,  and  may  be 
conducted  without  the  personal  attention  or 
services  of  either  or  both  of  the  owners.  The 
complaint  alleged  that  plaintiff  was  compelled 
to  hire  another  to  take  his  place  and  do  bis 
work,  and  alleged  his  damage  because  thereof 
to  be  $230;  and  that  covered  all  the  time  from 
the  date  of  the  accident  to  the  filing  of  bis 
complaint  What  be  paid  represented  the 
value  of  his  time.  There  Is  no  allegation  that 
the  business  suffered,  or  was  otherwise  less 
profitable,  because  of  his  inability  to  do  the 
work  he  had  formerly  done.  The  authorities 
are  not  agreed  as  to  the  extent  to  which  the 
evidence  may  go,  in  the  absence  of  allegations 
as  to  special  damages  sustained  by  the  plain- 
tiff;  but  I  know  of  no  exception  to  the  rul« 
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that  where  the  plaintiff  has  specially  alleged 
a  partlcalar  damage  resulting  from  the  injury, 
and  the  amount  of  such  damage,  he  la  conclud- 
ed by  his  allegation,  and,  having  alleged  the 
value  of  hia  time  as  the  basis  of  estimating 
his  pecuniary  loss,  he  cannot  give  evidence  of 
the  net  profits  resulting  from  the  business  in 
which  he  -was  engaged.  There  are  many  cases 
In  which  it  has  been  held  that,  without  a 
special  averment,  the  plaintiff  may  show  that 
he  was  incapacitated  from  attending  to  "his 
business,"  or  "lila  ordinary  business,"  but  that 
such  evidence  was  admlaalbie  because  it  tend- 
ed to  show  the  serious  character  of  the  injury, 
and  not  for'  the  purpose  of  showing  special 
damage.  Neither  In  Treadwdl  v.  Whlttler,  80 
Cal.  574,  22  Pac.  266,  nor  in  Gurtlss  T.  RaU- 
road  Co.,  20  Barb.  282,  cited  \n  the  former 
case,  did  the  instructions  commented  upon 
touch  upon  the  question  of  the  loss  of  profits 
or  the  extent  of  profits  resulting  from  plain- 
tiff's business;  nor  was  that  question  discuss- 
ed by  the  court  In  either  case,  although  "loss 
of  time"  was  considered.  In  SUsby  v.  Car 
Co.,  03  Mich.  209,  54  N.  W.  761.  it  was  claim- 
ed that  the  court  below  "errpd  In  permitting 
the  plaintiff  to  show,  as  an  element  of  dam- 
age, that  he  had  been  obliged  to  dose  bis 
shop,  and  further  to  show  what  the  profits  of 
his  shop  had  been  in  the  past."  It  was  held 
that  this  was  error.  The  court  said:  "The 
declaration  did  not  count  specially  upon  this 
alleged  loss  of  profits,  and  the  case  falls 
within  Joslln  v.  Ice  Co.,  50  Mich.  516,  15  N. 
W.  8S7.  Fnrthermore,  the  loss  of  profits  in 
conducting  a  business  Involving  the  labor  of 
others  Is  not  a 'necessary  consequence  of  per- 
sonal injury  to  the  plaintiff.  The  extent  of 
bis  recovery  upon  this  ground  would  be  what 
his  services  were  worth  in  the  conduct  of 
such  a  business  as  he  was  engaged  in,"  dtlng 
3  Suth.  Dam.  268;  Marlss  v.  Bailroad  Co.,  14 
Daly,  61;  Masterton  v.  Village  of  Mt  Vernon, 
58  X.  TC.  391;  Johnson  ▼.  Railway  Co.,  52  Hun, 
111,  4  N.  Y.  Supp.  848;  Bierbach  v.  Rubber 
Co.,  64  Wis.  208,  11  N.  W.  550.  Neither  In 
the  offer  or  admission  of  this  evidence,  nor  In 
the  Instructions  to  the  Jury,  was  there  any 
limitation  upon  the  effect  of  this  evidence; 
and  We  must  therefore  assume  that  It  was 
considered  by  the  Jury  In  estimating  the  dam- 
ages awarded  to  the  plaintiff. 

In  this  connection  we  wonld  refer  to  in- 
struction No.  16,  in  which  the  Jury  were  told 
that  in  estimating  the  damages  to  be  assessed, 
while  they  could  not  take  Into  account  the 
wealth  or  poverty  of  the  plaintiff,  they  could 
take  into  account  the  character  and  extent  of 
the  business  In  wbich  be  waa  engaged,  togeth- 
et  with  the  incapacity  caused  by  the  injury  to 
transact  such  business.  Under  the  allegations 
of  special  damage  set  out  in  the  complaint  this 
instruction  was  misleading  and  erroneous,  for 
reasons  hereinbefore  stated. 

Some  other  exceptions  to  rulings  upon  ques- 
tions of  evidence  were  reserved  by  the  de- 
fendant, but  as  they  do  not  go  to  any  vital 
point,  and  may  not  be  presented  upon  another 


trial,  they  need  not  be  specially  noticed.  I 
advise  that  the  Judgment  and  order  appealed 
from  be  reversed. 

We  concur:    GRAY,  0.;  PRINOLE,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  ordw 
appealed  from  are  reversed. 


(124  Cal,  306) 

TUFFREB  et  nx.  v.  STEARNS  RANCHOS 
CO.     (L.  A.  387.) 

(Supreme  Court  of  California.    April  14,  1899.) 

Abatbubkt — ^XBANsriB  OF  Intbbbst — Dbxth — ^A^ 

PBAIi— RBVIBW. 

1.  Code  Civ.  Proc.  f  385,  provides  that  an 
action  does  not  abate  by  the  death  of  a  party, 
or  by  the  transfer  of  an  interest  therein,  and 
that  in  the  case  of  a  transfer  of  interest  the 
action  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  is  made  to  be  substi- 
tuted. Bdd  that,  where  a  person  to  whom  one 
of  several  defendants  in  an  action  to  quiet  title 
has  transferred  bis  interest,  though  he  has  ac- 
tual knowledge  of  the  suit,  does  not  hare'  him- 
self made  a  defendant  nntii  after  an  appeal 
from  a  judgment,  has  been  decided  on  the  mer- 
its and  the  case  remitted  for  entry  of  judgment 
in  accordance  with  such  decision,  he  is  bound 
by  the  judgment  so  entered,  and  cannot  have 
it  amended  as  to  his  interest  on  the  ground 
that  his  vendor  having;  died  after  the  judg- 
ment appealed  from  was  rendered,  but  before 
notice  of  appeal  was  served,  dne  service  of  such 
notice  having  been  accepted  by  a  firm  of  at- 
torneys for  all  defendants,  the  supreme  court 
obtained  no  jurisdiction  as  to  the  interest  that 
had  been  transferred. 

2.  Where  a  Judgment  has  been  entered  in 
the  lower  court  in  accordance  with  directions 
in  a  mandate  of  the  supreme  court,  a  purchaser 
of  the  land  involved,  who  has  been  substituted 
as  defendant,  may  appeal  from  the  judgment, 
and  hy  bill  of  exceptions  bring  before  the  court 
the  merits  of  the  appeal. 

In  bank. 

Action  by  J.  K.  Tuffree  and  wife  against 
Moses  Hopkins  and  others  to  quiet  title.  The 
Stearns  Ranches  Company,  having  been  sub- 
stituted as  defendant,  appeals  from  an  order 
refusing  to  amend  a  Judgment  entered  in  pur- 
suance of  a  decision  on  a  former  appeal  (41 
Pac.  806,  108  Cal.  670)  from  said  Judgment, 
from  an  order  refusing  to  correct  certain  file 
marks,  and  also  from  an  order  denying  a  new 
trial.    Affirmed. 

For  opinion  In  department,  see  64  Pac.  826. 

OAROUTTE,  J.  Moses  Hopkins,  claiming 
to  own  on  interest  In  a  tract  of  land,  was  Join- 
ed with  others  as  a  party  defendant  In  an  ac- 
tion to  quiet  title.  BIcknell  &  White  appear- 
ed as  attorneys  for  all  the  defendants.  During 
the  litigation,  and  five  years  prior  to  Judg- 
ment, Hopkins  transferred  his  taiterest  In  the 
property  to  the  Stearns  Ranchos  Company. 
After  judgment,  and  prior  to  an  appeal  there- 
from by  plaintiffs,  Hopkins  died.  Thereafter 
Bicknell  &  White  accepted  notice  of  appeal  In 
behalf  of  all  the  defendants,  and  the  case 
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was  heard  and  decided  In  this  court  upon  its 
merits.  Upon  the  return  of  the  remittitur  to 
the  lower  court  a  Judgment  was  entered  In 
accordance  with  the  directions  therein  con- 
tained. Whereupon  the  Stearns  Ranches 
Company,  by  E.  W.  McGraw,  its  attorney, 
having  had  itself  substituted  as  a  party  de- 
fendant, mored  to  amend  the  judgment  as  to 
the  Interest  represented  under  the  name  of 
Moses  Hopkins,  upon  the  ground  that  this 
court  failed  to  obtain  jurisdiction  over  the 
Hopkins  Interest  in  the  realty  by  reason  of 
the  fact  of  his  death  at  the  time  the  notice  of 
appeal  was  served  upon  Blcknell  &  White. 
No  substitution  of  any  party  defendant  in 
lieu  of  Hopkins  was  ever  made  until  the  sub- 
stitution of  the  Ranchos  Company,  as  stated. 
The  present  appeal  is  now  prosecuted  frotai 
the  order  of  the  trial  court  refusing  to  amend 
the  Judgment  as  prayed  for.  The  Northam 
Interest  in  the  real  estate  Involved  in  this  liti- 
gation stands  generally  In  the  same  position 
as  the  Hopkins  interest,  at  least  as  far  as  the 
law  Involved  Is  concerned;  and  we  refrain 
from  setting  out  the  facts  as  to  that  Interest 
for  this  reason. 

Section  385  of  the  Code  of  Civil  Procedure 
reads:  "An  action  or  proceeding  does  not 
abate  by  the  death  or  any  disability  of  a  party, 
or  by  the  transfer  of  any  Interest  therein.  If 
the  cause  of  action  survive  or  continue. 
•  •  •  In  case  of  any  other  transfer  of 
Interest  the  action  or  proceeding  may  be  con- 
tinued in  the  name  of  the  original  party,  or 
the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  In  the  ac- 
tion or  proceeding."  This  provision  of  the 
law  was  construed  in  Walker  v.  Felt,  54  Cal. 
386,  where  the  court  said:  "Section  383  of 
the  Code  of  Civil  Procedure  provides  that  In 
case  .of  any  transfer  of  Interest  the  action 
may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  be  substituted 
In  the  action.  Under  that  section  It  was  the 
right  of  the  successors  in  interest  in  this  case 
to  prosecute  this  action  in  one  of  these  forms. 
The  party  who  had  transferred  his  interest  de- 
vested himself  of  any  power  to  control  the 
action.  He  could  not  dismiss  it,  because  his 
successors  had  a  right  to  have  It  continued. 
The  validity  of  the  order  of  dismissal  in  this 
case  rests  solely  upon  the  consent  of  the  orig- 
inal plaintiff,  given  ten  years  after  he  had 
transferred  his  Interest  in  the  action.  As  he 
had  no  right  to  interfere  with  the  action,  the 
court,  on  being  advised  of  that,  should  have 
vacated  the  order  based  upon  it."  In  Malone 
V.  Mining  Co.,  93  Cal.  381,  28  Pac.  1063,  this 
court  said:  "Under  this  section.  If  property 
is  conveyed  during  the  pendency  of  litigation 
in  regard  to  it,  the  grantee  may  thereafter 
continue  to  prosecute  or  defend  the  case  in 
the  name  of  his  grantor,  or  may  cause  himself 
to  be  substituted  in  his  place."  In  Plummer 
V.  Brown.  64  Cal.  430,  1  Pac.  704,  it  Is  de- 
clared: "After  transferring  his  entire  inter- 
est la  the  subject  of  the  controversy,  the  de- 


fendant was  only  nominally  a  party  to  the  ac- 
tion. The  real  parties  In  interest  were  his 
grantees.  The  entry  of  his  default  affected 
them,  not  him." 

It  Is  quite  apparent  from  these  authorities 
that  the  statute  contemplates  the  prosecution 
or  defense  of  the  action  by  the  transferee  of 
the  Interest  sold;  and  he  may  prosccuute  or 
defend  In  his  own  name  by  obtaining  an  order 
of  substitution,  or  he  may  prosecute  or  de- 
fend in  the  name  of  the  original  party.  That 
the  legislature  has  the  power  to  say  that  an 
action  may  be  prosecuted  or  defended  in  the 
name  of  one  not  the  real  party  in  Interest,  we 
have  no  doubt  Hopkins,  at  thi  time  of  his 
death,  having  no  interest  in  the  property,  his 
executor  or  administrator  was  not  a  proper 
party  to  be  substituted  as  defendant.  It  there- 
fore follows  that  the  action  either  should  have 
continued  In  his  name,  or  his  vendee  should 
have  been  substituted.  Xet  the  statute  and 
the  cases  cited  plainly  say  that  the  vendee 
has  the  right  to  exercise  the  option  of  sub- 
stitution, or  continue  the  litigation  in  the 
name  of  the  original  party.  If  the  original 
party  is  a  mere  .nominal  party,  and  the  vendee 
Is  the  real  party  in  interest,— If  the  nominal 
party  has  no  right  to  conduct  the  litigation 
upon  any  particular  lines  as  against  the  wish- 
es of  the  real  party  In  interest;  If  the  real 
party  in  interest,  the  vendee,  has  the  control 
of  the  litigation,  and  this  is  decided  by  the 
cases  cited  from  the  reports  of  this  state, — 
then  it  would  seem  to  be  wholly  immaterial 
whether  the  original  party  to  the  action  lives 
or  dies.  For  the  purposes  of  the  litigation  he 
Is  a  mere  dummy  anyhow,— a*  John  Doe  alias; 
at  least,  this  must  be  true  aside  from  any 
question  of  costs,  and,  as  to  those  matters, 
certainly  the  real  defendant  has  no  reason  to 
complain.  Possibly  the  opposing  party,  for 
reasons  readily  perceptible,  might  be  desirous 
of  having  the  real  party  in  interest  substi- 
tuted as  a  party  to  the  record;  but  if  such 
party  Is  wlUiug  to  have  matters  stand  statu 
quo,  and  the  real  party  in  interest  Is  content 
to  have  matters  proceed  upon  the  old  lines, 
we  see  no  legal  bar  to  the  practice.  The 
real  plalntiCC  or  defendant  simply  uses  the 
name  of  another  in  the  further  prosecution 
or  defense  of  the  action.  The  Stearns 
Ranchos  Company,  the  vendee  of  Hopkins, 
knew  all  about  the  pending  litigation.  A  lis 
pendens  was  filed.  Actual  notice  of  the  liti- 
gation was  before  It.  By  affidavit  It  is  ad- 
mitted that  It  had  "casual  notice"  of  the  ap- 
peal to  this  court  The  attorney  of  the  com- 
pany was  E.  W.  McGraw,  who  was  also  a 
director  of  the  corporation.  He  is  now  the 
attorney  representing  the  corporation  defend- 
ant upon  this  appeal.  Prior  to  the  first  Judg- 
ment In  the  trial  court  he  assisted  In  the 
taking  of  depositions  to  be  used  upon  that 
trial,  representing  some  of  the  defendants. 
He  filed  a  petition  for  rehearing  in  this  court 
signing  himself  as  counsel  for  the  defendants. 
The  Ranchos  Company  was  the  owner  of  the 
interests  of  all  the  defendants  l)efore  the  final 
Judgment  was  rendered  in  the  trial  court,  and 
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It  Is  quite  apparent  that  It  knew  all  about 
this  litigation  from  start  to  finish,  at  least  as 
to  all  material  and  substantial  matters.  Un- 
der these  conditions,  this  conduct  upon  the 
part  of  the  Ranchos  Company  can  only  mean 
that  it  defended  this  action  in  the  name  of 
Ilopliins  from  the  time  it  became  his  vendee, 
and  It  should  not  now  be  heard  to  the  con- 
trary. Knowing  that  Bicknell  &  White  were 
appearing  at  all  times  and  upon  all  occasions 
for  all  the  defendants,  we  are  confirmed  In 
tile  belief  that  these  attorneys,  as  to  the  ques- 
tion now  before  us,  were  representing  the 
Ranchos  Company  in  this  litigation.  In  rep- 
resenting Hopliins  they  were  but  representing 
tlie  company.  The  Ranchos  Company,  In 
matters  material  to  the  appeal,  was  a  party 
to  the  action  under  the  name  of  Hopl^lns,  and, 
of  necessity,  Hopkins'  death  was  wholly  an 
immaterial  matter  as  in  any  way  cliauging 
the  aspect  or  situation  of  the  litigation.  Ped- 
lar V.  Stroud,  116  Cal.  462,  48  Pac.  371,  and 
eases  akin  to  It,  do  not  bear  upon  the  propo- 
sition here  under  consideration. 

2.  Defendant  appeals  from  the  judgment 
rendered  by  the  trial  court  in  conformity  with 
the  directions  of  this  court.  It  is  now  claim- 
ed upon  the  part  of  respondents  that  upon 
snch  an  appeal  the  only  question  which  may 
be  heard  is,  has  the  trial  court  entered  Judg- 
ment in  accordance  with  this  court's  man- 
date? Defendant  has  also  appealed  from  an 
order  denying  his  motion  for  a  new  trial. 
This  motion  was  made  after  the  judgment 
was  entered  in  the  trial  court  in  accordance 
with  this  court's  direction.  It  is  Insisted  by 
respondent  that  there  is  no  such  practice  as 
taking  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial  under  those  circum- 
stances. Brady  v.  Felsel,  54  Cal.  180,  sup- 
ports this  contention;  but,  in  view  of  the 
fact  that  the  appeal  from  the  judgment  raises 
substantially  all  the  questions  which  might  be 
brought  here  upon  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  we  pass  without 
consideration  the  soundness  of  the  doctrine 
laid  down  In  Brady  v.  Peisel.  In  Klauber  v. 
Car  Co.,  »8  Cal.  107,  32  Pac.  876,  this  ques- 
tion as  to  the  right  of  appeal  from  a  judg- 
ment such  as  is  presented  in  the  case  before 
us  was  given  careful  consideration,  and  the 
reasons  for  the  conclusion  there  arrived  at 
are  set  forth  In  full.  These  reasons  are  per- 
snaslTe  and  most  convincing.  Upon  the  doc- 
trine of  that  case  it  must  be  held  that  In  the 
present  case  the  Steams  Ranchos  Company 
had  the  right  to  appeal  from  the  judgment 
here  attacked,  and  bring  before  this  court  the 
merits  of  such  an  appeal  by  way  of  a  bill  of 
exceptions.  In  Randall  v.  Duff,  107  Cal.  36, 
40  Pac.  20,  It  was  said  that  an  appeal  to  this 
court  from  a  judgment  rendered  by  a  trial 
court  in  conformity  with  the  directions  of 
the  appellate  court  was  allowable  In  order 
that  It  might  be  determined  whether  or  not 
the  lower  court  had  entered  the  judgment  or- 
dered. Snch  Is  undoubtedly  the  law;  but  that 
case  cannot  be  held  to  limit  the  doctrine  de- 
clared In  Klauber  t.  Car  Co. 


The  single  point  made  by  appellant  upon 
the  appeal,  aside  from  an  unimportant  mlhig 
upon  the  admission  of  certain  evidence,  re- 
lates to  the  insufficiency  of  the  evidence  to 
support  the  findings  of  fact.  We  have  exam- 
ined with  care  the  evidence  bearing  upon  the 
particular  findings  to  which  appellant's  speci- 
fications have  been  addressed.  In  all  mate- 
rial parts  we  are  satisfied,  from  an  examina- 
tion of  the  record,  that  the  evidence  is  suffi- 
cient to  support  the  findings  of  fact.  We  see 
no  substantial  merit  in  the  appeal  from  the 
order  refusing  to  correct  the  file  marks  upon 
the  court's  decree.  For  the  foregoing  reasons 
the  respective  orders  refusing  to  amend  the 
judgment  and  correct  the  file  marlcs  are  af- 
firmed. TUe  judgment  and  order  denying  a 
new  trial  are  also  affirmed. 

We  concur:  HARRISON,  J.;  VAN  DYKE, 
J.;   McFARLAND,  J.;   HENSHAW,  J. 


(124  Cal.  331) 
OWEN  V.  POMONA  LAND  &  WATER  CO. 

(L.  A.  G37.) 

(Supreme  Court  of  California.    April  27,  1899.) 

Appbai/— Stat  of  ExBcnTioN— Bond — SumoiBsoT 

— Vbndoe  asd  Pcrchassb. 

1.  Proceedings  on  a  judgment  are  stayed  by 
the  filing  of  a  sufficient  undertaking  on  appeal 
from  an  order  denying  a  new  trial. 

2.  A  judgment  in  favor  of  a  vendee  of  land, 
who  rescinds  his  contract,  that  he  recover  the 
amounts  paid  on  the  price,  and  the  value  of 
his  improvements,  and  declaring  such  sum  to  be 
a  lien  on  the  land,  which  is  ordered  sold,  and 
the  proceeds  applied  to  payment  of  the  amount 
found  due,  the  clerk  being  directed  to  docket  a 
judgment  for  the  deficiency,  is  not  a  judgment 
directing  payment  of  money  within  Code  Civ. 
Proc.  §  942,  providing  that  an  appeal  from  such 
a  judgment  should  not  stay  execution  unless 
appellant  execute  a  bond  in  double  the  amount 
named  in  the  order,  so  that  proceedings  are 
stayed  by  filing  the  ordinary  undertaking  with- 
out an  additional  stay  bond. 

3.  Code  Civ.  Proc.  S  945,  providing  that,  to 
secure  a  stay  of  proceedings  on  a  judgment  di- 
recting the  sale  of  real  property,  appellant 
must  execute  a  bond  for  damages  by  waste,  and 
for  the  value  of  the  use  of  the  property  pend- 
ing appeal,  does  not  apply  where  a  vendee  of 
)and  in  possession  rescinds  and  recovers  judg- 
ment for  the  amounts  paid  on  the  price,  and 
for  the  value  of  his  improvements,  for  which 
amounts  the  land  is  directed  to  be  sold. 

In  bank.  Appeal  from  superior  court,  San 
Bernardino  county. 

Action  by  John  A.  Owen  against  the  Pomo- 
na Land  &  Water  Company.  <From  a  decree 
for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appealed,  pending  which 
plaintiff  Issued  execution,  and  sold  the  prop- 
erty designated  In  the  decree.  Defendant 
moves  to  set  set  aside  the  sale  and  quash  the 
execution.    Granted. 

John  S.  Chapman  and  A.  P.  Nichols,  for  ap- 
pellant. Otis  &  Gregg  and  John  A.  Owen,  for 
respondent. 

BEATTY,  C.  J.  This  is  an  action  by  the 
vendee  against  his  vendor  to  recover  mon- 
eys paid  In  pursuance  of  a  contract  for  the 
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sale  of  land  and  certain  shares  of  water  stock, 
and  for  damages.  The  plaintiff  took  posses- 
sion of  the  land  at  the  date  of  the  contract, 
and  has  ever  since  retained  possession.  By 
the  judgement  of  the  superior  court  it  was  de- 
creed that  the  contract  had  been  rightfully 
rescinded  by  plaintiff,  that  it  should  be  an- 
nulled, and  that  plaintiff  should  have  judg- 
ment for  the  amount  of  his  payments  under 
the  contract  and  the  value  of  his  Improve- 
ments on  the  land,  in  all  about  $8,000.  This 
sum  was  declared  to  be  a  Hen  upon  the  land 
described  In  the  contract  and  upon  the  water 
stock.  By  further  provisions  of  the  decree  the 
land  and  stock  were  ordered  to  be  sold,  and 
the  proceeds,  after  payment  of  costs  and  ex- 
.penses,  applied  to  the  payment  of  fhe  amount 
found  due  to  the  plaintiff.  In  case  of  de- 
ficiency the  clerk  was  directed  to  docket  a 
judgment  for  the  unpaid  balance.  In  respect 
to  all  these  provisions  the  decree  follows  very 
closely  and  exactly  the  terms  of  the  ordinary 
decree  In  cases  of  foreclosure  of  mortgages. 
In  due  time  the  defendant  appealed  from  this 
Judgment,  and  subsequently  took  a  separate 
appeal  from  an  order  denying  Its  motion  for  a 
new  trial.  Each  appeal  was  regularly  per- 
fected by  the  filing  of  a  proper  undertaking 
in  the  sum  of  $300,  but  no  separate  undertak- 
ing to  stay  the  proceedings  was  given  on  ei- 
ther appeal.  Subsequently  the  appeal  from 
the  judgment  was  dismissed  for  failure  to  file 
the  transcript  In  time,  but  the  appeal  from 
the  order  is  still  pending.  After  the  entry  of 
the  order  of  dismissal  of  the  appeal  from  the 
jndgnnent,  but  before  the  Issuance  of  the  re- 
mittitur, the  plaintiff  took  out  an  execution 
or  order  of  sale  under  which  the  sheriff  sold 
the  property  described  in  the  decree,  the  plain- 
tiff becoming  the  purchaser.  The  appellant 
now  moves  to  vacate  and  set  aside  said  sale 
and  to  quash  the  execution  upon  the  ground 
that  they  were  in  violation  of  the  right  to  a 
stay  of  proceedings  secured  by  the  api>eal8 
from  the  judgment  and  order  denying  a  new 
trial. 

No  question  is  made  as  to  the  power  and 
duty  of  this  court  to  grant  the  relief  sought 
by  the  motion  if  all  proceedings  on  the  judg- 
ment were  stayed  by  the  appeal  from  the  or- 
der denying  a  new  trial.  Boob  v.  Hall,  105 
Cal.  413,  38  Pac.  977;  Hill  v.  FInnlgan,  54  Cal. 
493;  Krellng  v.  Kreling,  116  Cal.  458,  48  Pac. 
.383;  Brown  v.  Rouse,  115  Cal.  619,  47  Pac. 
flOl;  Williams  v.  Borgwardt,  115  Cal.  617,  47 
Pac.  594;  Swasey  v.  Adair,  88  Cal.  203,  26 
Pac.  83;  Hubbard  v.  Bank,  120  Cal.  632,  52 
Pac.  1070.  But  the  respondent  contends,  in 
the  first  place,  that  neither  the  appeal  from 
the  judgment  nor  the  appeal  from  the  order 
operated  as  a  stay,  because  there  was  no  stay 
bond,  and,  If  this  point  is  ruled  against  him, 
he  further  contends  that  it  was  only  the  ap- 
peal from  the  judgment  that  would  have  stay- 
ed execution,  and,  since  that  appeal  was  dis- 
missed before  the  execution  was  taken  out, 
the  fact  that  the  remittitur  had  not  been  Is- 
'  sued  upon  the  order  of  dismissal  amounts  at 


most  to  an  irregularity  in  the  proceeding,  and 
is  not  a  Bufilclent  ground  for  setting  aside  the 
sale. 

It  win  not  be  necessary  to  consider  the  sec- 
ond branch  of  this  proposition  further  than 
to  say  that  It  is  now  the  settled  law  of  this 
state  that  proceedings  on  the  judgment  can 
be,  and  are,  stayed  by  the  filing  of  a  sufficient 
undertaking  on  appeal  from  an  order  denying 
a  new  trial.  Pulton  v.  Hanna,  40  Cal.  280; 
Tompkins  v.  Montgomery,  116  Cal.  123,  47 
Pac.  1006. 

The  only  question,  therefore,  left  for  deter- 
mination Is  whether  the  ordinary  undertaking 
on  appeal  in  the  simi  of  $300  was  sufficient  to 
stay  proceedings  on  this  judgment  If  this  is 
not  one  of  the  cases  provided  for  in  sections 
942.  943,  944,  or  945  of  the  Code  of  Civil  Pro- 
cedure, the  $300  bond  was  all  that  was  requir- 
ed to  stay  proceedings.  Id.  g  919.  But  re- 
spondent claims  that  the  judgment'  here  is 
one  which  "directs  the  payment  of  money," 
within  the  meaning  of  section  942  of  the  Code 
of  Civil  Procedure,  and  that  there  should 
have  been  an  undertaking  in  twice  the  amount 
found  due  from  defendant  This  claim  Is 
based  upon  the  following  language  In  the  first 
part  of  the  judgment:  "That  said  plaintiff  do 
have  and  recover  of  said  defendant,  Pomona 
Land  and  Water  Company,  the  amount  of  the 
several  sums  of  money  hereinafter  named," 
etc.  This  language,  considered  by  itself,  cer- 
tainly does  sustain  the  contention  of  the  re- 
spondent. But  it  Cannot  be  taken  by  Itself, 
disconnected  with  other  parts  of  the  decree; 
and,  when  the  whole  decree  is  read  together,  it 
is  found  to  be  In  substance  an  ordinary  decree 
of  foreclosure,  in  which  certain  property  la  or- 
dered sold,  and  Its  proceeds  applied  upon  an 
ascertained  debt,  the  balance  remaining  due, 
if  any,  to  be  docketed  as  a  personal  judgment 
The  provision  for  the  sale  of  the  property  and 
the  appllcatlpn  of  the  proceeds  Is  not  merely 
a  cumulative  remedy  given  for  the  enforce- 
ment of  an  ordinary  money  judgment.  It  is  a 
part,  and  an  essential  part  of  the  only  pro- 
cedure for  the  enforcement  of  the  judgment, 
and  no  execution  could  have  issued  against 
other  property  than  that  mentioned  in  the  de- 
cree untfl  It  had  been  sold.  Its  proceeds  ap- 
plied, and  the  deficiency  ascertained.  It  is 
not  necessary  to  decide  whether  the  superior 
court  could  have  rendered  a  personal  judg- 
ment in  this  case  for  the  full  amount  found 
due  the  plaintiff,— a  judgment  enforceable  by 
an  ordinary  execution  against  the  goods  of 
defendant,— and  conld,  at  the  same  time,  have 
decreed  the  enforcement  of  a  specific  lien  up- 
on the  property  described  In  the  contract  of 
sale.  It  is  sufficient  to  say  that,  on  a  proper 
construction  of  the  decree,  nothing  of  the 
kind  was  attempted.  This  being  so.  the  case 
cannot  be  distinguished  from  a  number  of  oth- 
er cases  in  which  It  has  been  held  by  this 
court  that  the  provisions  of  section  942  of  the 
Code  of  Civil  Procedure  did  not  apply.  Kre- 
Mnp  V.  Kreling.  116  Cal.  460,  48  Pac.  383, 
Painter  v.  Painter,  98  Cal.  620,  33  Pac.  483; 
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Boob  T.  Han,  105  Cfcl.  418,  38  Pac.  977.  The 
judgment  here  Is,  In  fact,  one  directing  the 
sate  of  real  property,  and  wonid  be  governed 
by  the  provisions  of  section  945  of  the  Code 
of  OlvU  Procedure,  If  they  were  applicable. 
If  the  defendant  had  been  in  posse«alon  of 
the  real  property,  the  bond  to  stay  proceedings 
shonld  hare  secured  to  the  respondent  the 
damages  by  waste,  and  the  value  of  the  use 
and  occupation;  but,  the  plalntitC  being  him- 
self In  the  exclusive  possession,  these  clauses 
of  the  statute  have  no  application,  and,  the 
case  not  being  one  of  mortgage,  no  undertak- 
ing for  payment  of  the  deficiency  was  requir- 
ed. On  the  whole  it  appears  that  this  is  a 
case  not  covered  by  any  provision  of  the  stat- 
ute for  the  filing  of  an  additional  stay  bond, 
and  proceedings  on  the  Judgment  were  there- 
fore stayed  by  the  ordinary  undertaking  on 
appeal.  The  motion  to  vacate  and  set  aside 
the  sale  and  to  quash  the  execution  herein  is 
granted,  and  it  is  ordered  accordingly. 

We  concur:  TEMPLE,  J.;  VAN  DYKE,  J.; 
HARRISON,  J.;  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(8  Cal.  Unrep.  2S6) 

WOLTERS  et  al.  v.  ROSSI  et  al.    (8.  F. 
1.277.)  » 

(Supreme  Court  of  California.     March  21, 
1899.) 

TRi.jmm.tjn  CoirvaTANOBS— CsaxiviaATSs  or  Db- 
rosiT — Traksfbb— ^JcnoMBNT  OF  Dismissal — 

VaOATION— EVIDENOB— DbPOSITIOXS. 

1.  A  transfer  of  property  by  an  insolrent 
jufUment  debtor  to  his  wife  without  consid- 
eration, made  after  an  order  for  bis  examina- 
tion in  supplementary  proceedings  had  been 
served,  and  on  the  day  before  that  set  for 
the  hearing,    is   fraudulent. 

2.  Tile  day  before  the  one  set  for  his  exam- 
ination in  supplementary  proceed! nfcs,  which 
was  the  last  day  in  February,  a  judgment  debt- 
or gave  money  to  his  wife,  who  deposited  it  in 
a  banic,  which  issued  to  lier  a  negotiable  cer- 
tificate of  deposit.  Several  days  thereafter  the 
creditor  commenced  an  action  to  set  aside  the 
transfer  of  the  money,  and  on  the  trial  a  wit- 
ness testified  that  about  February  or  March 
the  debtor  iiad  given  witness  the  certificate, 
and  thereafter  the  latter  had  turned  it  over  to 
another.  BeUl,  that  a  finding  was  justified  that 
the  certificate  was  transferred  before  com- 
mencement of  the  action. 

3.  On  the  entry  of  judgment  on  an  order  of 
plaintlft  dismissing  the  action  before  an  an- 
swer seeking  afllrmative  relief  has  been  filed, 
the  court  loses  jurisdiction,  and  cannot  there- 
after vacate  the  judgment  on  application  of  de- 
fendants, and  consoUdate  such  action  with  an- 
other. 

4.  Where  neither  the  parties  nor  the  issues 
in  two  different  actions  are  identical,  deposi- 
tions taken  in  one  are  inadmissible  in  the  other. 

5.  Depositions  taken  in  one  action  are  inad- 
missible in  another  as  against  a  party  who  had 
no  opportunity  to  cross-examine  the  witnesses. 

Department  2.  Appeal  from  superior  court, 
Fresno  county. 

Action  by  Henry  Wolters  and  others  against 
Lena  Rossi  and  others.  From  a  judgment  for 
defendants  and  from  an  orrler  denying  a  new 
trial,  plaintiffs  appeal.    Affirmed. 

*  Reversed  In  banc.    See  59  Pac.  143,  126  Cal.  944. 


The  original  complaint  herein  was  filed 
March  K>,  1895.  On  April  1,  1895,  the  sum- 
mons was  filed  showing  proof  of  service  on 
the  defendants  Lena  Rossi  and  0.  ^Ro8sl  on 
March  20th,  and  on  the  defendant  the  Farm- 
ers' Bank  on  March  18th. 

Geo.  B.  Graham  and  Prank  H.  Short,  -for 
appellants.  H.  H.  Welch,  L.  L.  Cory,  and  A. 
M.  Drew,  for  respondents. 

HBNSHAW,  3.  These  appeals  are  from 
the  judgment  and  from  the  order  denying 
plaintiffs'  motion  for  a  new  trial.  Defendant 
O.  Rossi  was  a  judgment  debtor  of  plaintiffs. 
On  January  29,  1895,  an  execution  Issued  up- 
on the  judgment  of  plaintiffs  was  returned 
nulla  bona.  On  the  23d  day  of  February  fol- 
lowing plaintiffs  Instituted  proceedings  sup- 
plementary to  execution,  and  secured  an  order 
for  the  examination^  of  C.  Rossi  and  his  wlfe^ 
the  defendant  Lena!  Rossi.  The  examination 
was  held  upon  February  28,  1895,  l)efore  a 
referee.  Rossi  and  his  wife  were  examined. 
Upon  the  examination  it  was  disclosed  that 
upon  the  day  preceding  (February  27th)  Lena 
Boss!  had  obtained  from  her  husband,  through 
the  Bank  of  Central  California,  the  sum  of 
$1,652.19,  and  that  she  had  deposited  this 
money  in  the  Fanners'  Bank  at  Fresno,  tak- 
ing a  certificate  of  deposit  negotiable  in  form 
In  her  name.  The  certificate  of  deposit  bore 
date  March  1,  1895.  Upon  March  2,  1895, 
the  court  made  its  order  restraining  the  Farm- 
ers' Bank  of  Fresno  and  Lena  Rossi  from 
making  any  transfer,  use,  or  disposition  of  the 
moneys  represented  by  the  certificate  of  de- 
posit until  further  action  of  the  court  in  the 
premises.  Upon  the  same  day  this  restrain- 
ing order  was  served  upon  the  defendants, 
and,  a  second  execution  having  been  issued 
upon  the  judgment,  the  bank  was  garnished. 
Leave  was  given  to  the  plaintiffs  to  prosecute 
an  action  against  the  defendants  Rossi  and 
the  bank  to  avoid  the  gift  of  the  moneys  by 
the  hnsband  to  his  wife,  as  being  In  fraud  of 
the  rights  of  plaintiffs.  Judgment  creditors  of 
the  husband,  and  this  action  for  the  indicated 
purpose  was  promptly  commenced.  In  addi- 
tion to  the  facts  Vhlch  have  already  been  re- 
cited, the  comprint  averred  the  gift  by  Rossi 
to  bis  wife  of  the  money  In  question,  his  in- 
solvency at  the  time  of  the  gift,  and  charged 
that  the  certificate  of  deposit  from  the  date 
of  Its  Issue  and  delivery  to  the  wife,  Lena 
Rossi,  imtll  the  commencement  of  the  present 
action,  was  In  the  possession  and  control  of 
the  defendants  Lena  Rossi  and  0.  Rossi,  and 
that  they  remained  In  full  ownership  and 
control  of  the  certificate  and  of  the  money. 
It  was  also  alleged  that  the  gift  was  made 
with  the  Intent  to  hinder,  delay,  and  defraud 
the  plaintiffs.  Upon  the  trial  the  defendants 
offered  no  evidence.  The  facts  proved  or  ad- 
mitted were  that  plaintiffs  were  Judgment 
creditors  of  C.  Rossi,  and  that  their  Judgment 
was  In  full  force  and  effect;  that  defendant 
Roasi  was  insolvent;  that  an  execution  issued 
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upon  plaintiffs'  Judgmoit  had  been  returned 
nulla  bona;  that,  after  service  upon  him  of 
the  order  of  examination  upon  the  day  preced- 
ing the  date  upon  which  the  examination  was 
held,  he  had  given  to  his  wife,  without  val- 
uable consideration,  the  sum  of  $1,G52.19, 
■which  she  had  deposited  in  the  Farmers' 
Banlc,  taking  a  certificate  of  deposit  there- 
for, as  above  stated.  The  court,  however, 
found  that  this  gift  to  the  wife  was  uot  made 
in  fraud  of  the  rights  of  any  of  the  creditors 
of  C.  Ro^si,  nor  with  any '  intent  upon  the 
part  of  C.  Rossi  to  hinder,  delay,  or  defraud 
those  creditors. 

As  ths  law  of  this  state  now  stands,  the  un- 
disputed facts  in  this  case  would  conclusively 
establish  a  fraud  against  the  creditors.  See 
secUon  3442,  Civ.  Code,  as  amended  in  1895. 
At  the  time  of  the  commencement  of  this  ac- 
tion, however,  such  a  transfer  by  an  insolvent 
debtor  was  not  deemed. conclusively  fraudu- 
lent, and  whetlier  or  not  the  transfer  was 
made  with  a  fraudulent  intent  was  a  question 
of  fact  for  the  Judge  or  Jury.  Upon  that  state 
of  the  law  respondents  contend  that  the  find- 
ing of  the  court  is  fully  justified,  and  they 
argue  that  our  decisions  declare  that  conclu- 
sive evidence  of  fraudulent  intent  upon  the 
part  of  the  donor  of  grantor  is  not  established 
by  proof  merely  that  he  was  insolvent,  and 
that  the  grant  or  gift  was  made  without  val- 
uable consideration.  But  an  analysis  of  the 
cases  upon  which  respondents  rely  will  dem- 
onstrate that  they  lend  little  solace  or  sup- 
port to  the  proposition  for  which  they  con- 
tend. The  Code  and  fraudulent  conveyance 
act  at  the  time  when  those  cases  were  de- 
cided, and  at  the  time  when  this  suit  was  com- 
menced, declared  that  no  transfer  or  charge 
could  be  adjudged  fraudulent  solely  on  the 
ground  that  It  was  not  made  for  a  valuable 
consideration.  In  McFadden  v.  Mitchell,  54 
Cal.  628,  there  was  under  review  an  instruc- 
tion which  was  in  direct  violation  of  the  Code 
provision,  and  which  declared  that,  if  there 
was  no  'valuable  consideration  for  the  trans- 
fer. It  was  void.  While  condemning  this  in- 
struction, as  of  needs  It  must,  this  court  said: 
"Inade(iuacy  of  price  and  Insolvency  of  a  debt- 
or may  be  circumstances  more  or  less  poten- 
tial In  the  determination  of  fraud  as  a  ques- 
tion of  fact,  but  failure  of  consideration  is 
not  in  Itself  sufllelent  to  Justify  a  court  In 
finding  fraud  as  matter  of  Liw."  In  Jamison 
v.  King,  50  Cal.  132,  It  Is  said:  "Doubtless 
the  concurrence  of  Insolvency  on  the  part  of 
the  assignor,  and  Inadequacy  of  price,  would 
be  a  circumstance  strongly  tending  to  estab- 
lish fraud,  but  Inadequacy  or  failure  of  con- 
sideration te  not  of  Itself  sufficient"  In 
Threlljel  v.  Scott,  89  Cal.  351,  20  Pac.  879,  the 
discussion  was  upon  the  necessity  of  alleging 
a  fraudulent  Intent  In  the  complaint,  and  it 
was  held  to  be  an  Indispensable  averment, 
since,  as  says  this  court  arguendo:  "The 
fraudulent  Intent  which  la  Itself  a  question  of 
tact  cannot  be  inferred  from  the  facts  stated 
In  the  complaint    *    *    *    for  the  further 


reason  that  a  voluntary  conveyance  by  an  In- 
solvent debtor  is  not  necessarily  fraudulent 
and  void  as  to  creditors."  In  Windhaus  t. 
Bootz,  92  Cal.  617,  28  Pac.  657,  the  refusal  of 
the  trial  court  to  set  aside  as  fraudulent  and 
void  a  deed  of  gift  of  real  property,  made  by 
the  defendant  to  his  wife  more  than  five  years 
before  execution  upon  the  Judgment  was  return- 
ed unsatisfied,  was  upheld  by  this  court  princi- 
pally upon  the  ground  that  the  evidence  failed 
to  show  that  at  the  time  of  the  gift  the  defend- 
ant was  insolvent  In  Knox  v.  Mosos,  104 
Cal.  502,  38  Pac.  318,  the  trial  court  found 
that  a  voluntary  conveyance  by  Bray,  an  in- 
solvent, had  been  made  without  fraudulent 
intent,  and  upon  a  review  of  the  evidence 
this  court  upheld  the  finding.  But  in  that 
case  the  evidence  in  support  of  the  transfer 
showed  that,  at  the  time  the  deed  was  made. 
Bray,  the  grantor,  was  engaged  In  business 
aftalrs  of  large  moment;  that  his  assets  and 
liabilities  each  approximated  ?700,000;  that 
he  did  not  know  that  he  was  in  an  Insolvent 
condition;  that  the  deed  was  to  land  of  tri- 
fling value,  as  compared  with  his  assets;  that 
he  was  residing  with  his  family  upon  land  of 
greater  value,  which  he  did  not  homestead, 
and  which  passed  to  his  creditors;  and  that 
be  carried  on  vast  business  enterprises  for 
three  years  and  a  half  after  the  date  of  the 
transfer.  In  Bull  v.  Bray,  89  Cal.  286,  26 
Pac.  873,  the  court  made  certain  findings,  but 
failed  to  find  the  ultimate  fact  as  to  tlie  fraud- 
ulent or  nonfraudulent  intent  with  which  the 
conveyance  was  made,  and  this  court  held 
that  such  a  finding  was  necessary,  and  that 
the  ultimate  fact  of  a  fraudulent  intent  did 
not  necessarily  and  conclusively  follow  from 
the  facts  found,  saying:  "Bray  did  actu- 
ally defraud  Bull  in  the  making  of  the  deeds 
by  depriving  him  of  property  which  would 
otherwise  have  been  applied  to  the  satisfac- 
tion of  the  execution;  but  it  does  not  nec- 
essarily and  conclusively  follow  therefrom 
that  the  intent  was  present  In  his  mind  to  de- 
fraud, or  that  in  making  the  transfer  he  may 
not  have  been  actuated  by  the  most  honest 
motives."  In  that  case  the  facts  appeared  as 
in  the  case  of  Knox  v.  Moses,  Just  preceding. 
And  a  most  significant  and  persuasive  fact 
against  the  argument  of  fraudulent  intent  was 
the  finding  of  the  court  that  at  the  time  of  the 
conveyance  Bray  was  not  aware  of  his  insol- 
vency. In  the  concurring  opinion  of  Chief 
Justice  Beatty  In  that  case  It  is  said:  "When 
an  Insolvent  debtor  makes  a  gift  of  his  prop- 
erty to  a  donee  of  his  own  selection,  there  can 
be  but  one  result,  so  far  as  his  creditors  are 
concerned.  They  are  necessarily  deprived  of 
what  is  lawfully  theirs,  and  the  law  ought  to 
pronounce  such  a  transaction  ipso  facto 
fraudulent  and  void  as  to  them."  Five  years 
after  this  utterance  the  legislature,  in  conso- 
nance with  it,  has  so  declared.  Still  further  It 
Is  said:  "There  should  be  no  hesitation  In 
stating  and  in  everywhere  insisting  upon  the 
proposition  that  a  voluntary  conveyance  by 
an  insolvent  debtor  Is  prima  facie  proof  of  a 
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frandulent  intent,  which  throws  upon  the 
donee  the  necessity  of  rebutting  the  infer- 
ence of  fraud." 

Such  a  rule  may  be  adopted  without  doing 
the  slightest  violence  either  to  the  letter  or 
to  the  spirit  of  section  3442  of  the  Civil  Code. 
By  that  portion  of  the  section  which  we  have 
been  considering  it  is  declared  merely  that  a 
transfer  cannot  be  adjudged  fraudulent  solely 
on  the  ground  that  It  was  not  made  for  a 
valuable  consideration,  and  this  court  has  said, 
as  logically  it  was  compelled  to  say  under  that 
law,  that  the  establishment  of  the  fact  of  in- 
solvency, with  the  fact  of  a  voluntary  gift, 
did  not  conclusively  prove  the  fraudulent  in- 
tent. In  some  of  the  cases  above  adverted  to 
are  shown  circumstances  which  were  deemed 
sufficient  to  overcome  the  presumption  or 
prima  facie  showing  of  fraudulent  intent 
which  is  thus  established.  For  example,  in 
BuU  v.  Bray,  supra,  while  the  gift  was  a 
voluntary  gift,  and  made  by  an  insolvent,  the 
other  facts  in  evidence,  that  the  insolTcnt  did 
not  know  of  his  insolvency,  that  he  was  a 
man  of  large  business  affairs,  and  that  he  con- 
ducted these  affairs  for  years  after  the  date 
of  the  gift,  were  sufficient  to  overcome  the 
prima  facie  showing.  In  Jamison  v.  King, 
supra,  the  gift  partook  of  the  nature  of  a  gift 
causa  mortis,  and  was  not  wholly  without  con- 
sideration, but  was  made,  at  least  in  part,  in 
cancellation  of  a  pre-existing  debt  So,  while 
the  fact  that  a  voluntary  gift  was  made  by 
an  Insolvent  was  not,  under  our  law,  sufficient 
to  establish  conclusively  the  fraudulent  char- 
acter of  the  gift,— conclusively,  in  the  sense 
that  no  circumstances  of  explanation  or  ex- 
tennatlon  would  suffice  to  change,  in  the  eye 
of  the  law,  the  character  of  the  transaction 
(which  is  the  present  situation  under  the 
Code),— it  has  not  been  held,  and  never  copid 
reasonably  have  been  held,  that  the  unex- 
plained fact  that  an  insolvent  makes  a  volun- 
tary gift,  whereby  his  creditors  are  In  fact 
defrauded,  did  not  compel  a  recognition  of  a 
fraudulent  Intent 

In  the  case  at  bar  we  have,  however,  not 
alone  the  unexplained  circumstance  of  a  gift 
made  by  an  insolvent  without  consideration, 
but  we  have  the  added  fact  that  the  defend- 
ant made  "the  gift  to  his  wife  after  an  order  of 
examination  had  been  served  upon  him,  and 
upon  the  day  before  he  was  called  upon  to 
testify  under  that  order.  No  otber  conclusion 
can  reasonably  follow  these  unexplained  facts 
than  that  the  gift  was  made  with  the  Intent 
to  defraud  the  rights  of  the  plaintiff  creditors, 
and,  in  this  view  of  the  evidence,  the  finding 
to  the  contrary  Is  wholly  unsupported. 

Another  of  the  findings  of  the  court  assailed 
by  appellant  is  to  the  effect  that  the  certificate 
of  deposit  was  not  continuously  after  its  issu- 
ance, and  was  not,  at  the  date  of  the  com- 
mencement of  this  action,  in  the  possession  or 
control  of  the  defendants  Bossi,  or  either  of 
tbem,  and  that  the  ownership  thereof  had 
I>een  transferred  to  other  persons.  The  im- 
portance of  this  finding  is  at  once  apparent 


when  it  is  considered  that  the  purpose  of  the 
action  is  to  obtain  a  judgment  that  the  $1,652 
represented  by  the  certificate  Is  the  money 
and  property  of  C.  Rossi,  applicable  to  the 
payment  and  satisfaction  of  plaintiffs'  Judg- 
ment and  that  a  decree  is  sought  ordering  the 
Rossis  and  the  Bank  of  Fresno  to  apply  the 
money  to  this  end.  It  is  well  settled  that  a 
certificate  of  deposit  such  as  was  issued  in 
this  case  is  a  negotiable  instrument,  which 
affords  a  continuing  security  to  the  holder. 
It  Is  not  regarded  as  overdue  and  dishonored 
until  after  presentation  for  payment.  The 
date  of  its  maturity  is  the  date  of  such  pres- 
entation. "The  certificate  is  payable  when 
payment  la  demanded  by  the  party  entitled  to 
receive  the  money,  and  who  avouches  the  fact 
by  producing  the  instrument  with  evidence  of 
title."  Daniel,  Neg.  Inst.  §  1707.  Where 
money  has  been  placed  on  general  deposit  in 
a  bank,  and  a  negotiable  certificate  of  deposit 
has  been  Issued  to  the  depositor  for  the 
amount  thwe  is  nothing  left  in  the  posses- 
sion of  the  bank  belonging  to  the  depositor 
upon  which  an  attachment  issued  against  his 
property  can  fasten.  The  bank  by  the  certifi- 
cate becomes  liable,  not  to  refund  to  the  de- 
positor the  specific  money  deposited,  but  to 
pay  the  amount  of  the  deposit  to  the  holder 
of  the  certificate,  who'ever  he  may  be,  on 
presentation.  McMillan  y.  Richards,  9  Cai. 
365.  Equity,  however,  may  restrain  the  trans- 
fer of  such  negotiable  instruments,  and  order 
them  subjected  to  such  disposition  as  It  may 
deem  just,  but  before  this  course  can  afford 
the  slightest  relief  it  is  apparent  that  the  re- 
straining order  must  be  served  upon  the  pres- 
ent holder  of  the  Instrument  Only  so  may 
the  difficulty  t>e  met,  for  the  promise  of  the 
bank  is  out,  and  it  is  a  promise  to  pay  the 
holder  of  the  certificate  upon  presentation, 
and  this  obligation  is  unaffected  by  any  liti- 
gation in  which  the  instrument  Is  involved, 
unless  the  instrument  and  the  party  In  posses- 
sion of  it  are  before  the  court  Plaintiff  in 
this  case  met  the  difficulty  by  his  averment 
that  the  certificate  of  deposit  remained  at  ail 
times  in  the  ownership  and  possession,  custo- 
dy, and  control  of  the  defendants  Rossi.  Tiie 
court  found  to  the  contrary.  The  only  evi- 
dence upon  the  subject  is  that  of  the  witness 
B.  T.  Scott  He  testified:  "About  the  month 
of  February  or  March"  Mr.  and  Mrs.  Rossi 
drove  up  to  his  store,  and  gave  him  the  cer- 
tificate of  deposit  indorsed  by  Mrs.  Rossi,  and 
told  him  to  collect  it  if  he  chose  and  use  it  In 
his  business.  Afterwards  he  was  Instructed 
to  turn  the  certificate  over  to  W.  RIgby  for 
collection,  and  he  did  so.  He  did  not  know 
upon  the  trial  where  the  certificate  was.  nor 
what  had  become  of  It  This  being  all  the 
evidence  in  the  case  upon  the  question,  it  is 
clear  that  at  the  time  of  the  trial  the  out- 
standing certificate  might  have  passed  through 
a  dozen  hands,  and  might  be  held  by  a  bona 
fide  purchaser  for  value  and  without  notice. 
Certain  It  is  that  the  Rossis  had  parted  with 
the  custody  and  control  of  it  and  that  any 
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bono,  fide  holder  without  notice  would  be  en- 
titled to  receive  from  the  bank  the  amount  of 
money  named  in  It  This  evidence,  then,  sup- 
ports the  finding  of  the  court  The  restraining 
order  and  garnishment  were  served  upon  the 
bank,  as  In  the  case  of  McMillan  v.  Richards, 
after  the  issuance  of  the  certificate  of  deposit. 
The  plaintiffs  have  failed  in  their  attempts 
to  seize  or  impound  the  certificate.  A.  Judg- 
ment in  this  case  compelling  the  bank  to  pay 
the  money  to  the  plaintiffs  would  not  protect 
it  against  a  future  demand  by  the  bolder  of 
the  certificate.  Hie  plaintiffs,  therefore,  have 
unfortunately  failed  In  their  effort  to  grasp 
the  corpus  of  the  property,  and  cannot  obtain 
their  desired  Judgment. 

It  is  plaintiffs'  contention,  however,  that 
but  for  an  error  of  the  court,  RIgby,  the  last- 
known  holder  of  the  certificate,  would  have 
been  before  the  court  and  that  by  showing 
that  he  was  not  a  bona  fide  holder  of  the  cer- 
tificate they  would  have  proved  themselves 
entitled  to  the  moneys  In  bank.  This  conten- 
tion grows  out  of  the  following  state  of  facts: 
After  plaintiffs  had  instituted  this  action  RIg- 
by commenced  suit  against  the  bank,  averring 
that  he  was  the  holder  of  the  certificate  of 
deposit,  and  that  the  bank,  after  presentation 
and  demand,  had  refused  payment  The  bank 
applied  to  the  court  for  leave  to  deposit  the 
amount  named  in  the  certificate  In  court  to 
await  its  action,  and  asked  that  upon  such 
deposit  it  be  dismissed  from  the  action,  and 
plaintiffs  in  this  case  be  substituted  in  its  place 
and  stead.  The  order  was  made  accordingly. 
Thereafter,  and  before  any  answer  seeking 
.affirmative  relief  upon  the  part  of  the  defend- 
ants was  on  file,  RIgby  dismissed  his  action, 
and  procured  the  entry  of  a  Judgment  of  dis- 
missal In  due  form.  Upon  the  entry  of  this 
Judgment  the  action  was  finally  at  an  end,  and 
the  court  lost  Jurisdiction  of  it  Page  v.  Page, 
77  Cal.  83,  19  Pac.  183;  Acock  ▼.  Halsey,  90 
Cal.  215,  27  Pac.  193;  Barnes  v.  Barnes,  95 
Cal.  171,  30  Pac.  298;  Kaufman  v.  Superior 
Court  115  Cal.  152,  46  Pac.  904;  Evans  v. 
Johnston,  115  Cal.  180,  46  Pac.  906.  Notwith- 
standing the  fact  that  the  RIgby  action  had 
thus  come  to  an  end,  and  that  the  court's  Ju- 
risdiction over  it  was  thereby  lost  the  court, 
upon  application  of  plaintiffs  In  this  action 
(substituted  defendants  In  the  other  action), 
vacated  the  Judgment  of  dismissal,  and  con- 
solidated the  two  actions  for  trial.  Upon  the 
trial  plaintiffs  offered  the  depositions  of  RIgby 
and  one  Ehrman,  taken  In  the  RIgby  action, 
and  objection  was  made  to  their  reception  in 
evidence.  The  court  excluded  them,  and  prop- 
erly. The  Rigby  action  was  at  an  end,  the 
order  of  consolidation  was  without  force  and 
effect  and,  except  upon  the  theory  that  the 
RIgby  action  was  an  existing  action  consoli- 
dated with  the  present  action,  the  depositions 
had  no  place  in  evidence;  this.  If  for  no  other, 
yet  for  the  sufficient  reasons  that  neither  the 
parties  to,  nor  the  Issues  in.  the  two  actions 
were  Identical,  nor  yet  did  the  defendants 
Rossi  in  the  present  action  have  any  oppor- 


tunity, to  cross-examine  the  witnesses  whose 
evidence  was  thus  sought  to  be  employed 
against  them.  We  have  preferred  to  discuss 
the  questions  presented  upon  this  appeal  with- 
out regard  to  the  preliminary  objection  made 
by  respondents  to  the  consideration  of  the  evi- 
dence upon  the  ground  of  the  insufficiency  of 
the  specifications  of  error;  but  for  the  reasons 
given  the  Judgment  and  order  are  affirmed. 

We  concur:    TEMPLE,  J.;   McFARLANO, 


(m  (M.  ant 
BISHOP  V.  McKILLICAN,  Sheriff,  et  at 
(S.  F.  1,067.) 

(Supreme  Court  of  California.    April  IB,  1899.) 

RECEIVEBS— AUTHOBITY   TO   SUE^RAILBOADS — 
HOBTOAGES— EIXECUTION  AND  RECORDATION. 

1.  A  receiver  has  no  authority  to  sue  for  the 
recovery  of  personal  property  of  which  he  has 
never  had  possession,  unless  authorized  so  to 
do  by  the  court  that  appoiuted  him. 

2.  Civ.  Code,  {  456,  which  provides  that  rail- 
road corporations,  for  the  purpose  of  building 
and  equipping  their  roads,  may  issue  bonds  se- 
cured by  mortgages  on  their  corporate  property 
and  franchise,  confers  merely  the  puwer  to 
mortgage,  and  not  the  power  t"  mortgaue  real 
and  persoual  property  as  an  entirety,  irrespec- 
tive of  the  Btatutory  requirements  as  to  the  ex- 
ecution and  recordiuf:  of  real  and  chattel  mort- 
gages; hence,  a  mortgage  covering  real  and 
personal  property  of  a  railroad,  executed  and 
recorded  only  «»  a  renl-estnte  mortgage,  is  void 
as  to  the  personalty,  under  section  21)57. 

Department  1.  Appeal  from  superior  court, 
Alameda  county. 

Action  by  Ira  Bishop,  as  receiver,  against 
Robert  McKUllcan,  as  sheriff,  and  another. 
From  a  Judgment  in  favor  of  defendants,  and 
an  order  denying  a  new  trial,  plaintiff  appeal- 
ed.   Affirmed. 

E.  J.  Prinpr'"  for  appellant  Sidney  V. 
Smith,  Pit7.geraid  &  Abbott,  and  Reed  & 
Nusbaumer,  lor  respondents. 

VAN  DYKE.  J.  In  1890  the  Consolidated 
Piedmont  Cable  Company,  a  corporation  op- 
erating a  street  railroad  In  Oakland,  executed 
a  mortgage  to  the  California  Title  Insurance  4k 
Trust  Company,  by  its  terms  including  all 
.  track  and  tracks,  together  with  all  depot 
grounds,  buildings,  machinery,  workshops, 
dummies,  cars,  rolling  stock  of  all  kinds,  full 
equipments,  tools,  fixtures,  and  other  piroperty 
which  is  now,  or  may  hereafter.  In  whole  or 
in  part,  be,  constructed,  completed,  purchased, 
acquired,  held,  or  owned  by  the  mortgagor, 
pertaining  to  the  said  railroads,  and  aU  the 
corporate  rights,  privileges,  and  franchises  of 
the  mortgagor  pertaining  to  said  roads,  or 
any  of  them.  This  mortgage  was  acknowl- 
edged and  recorded  as  a  real-estate  mortgage, 
and  contained  no  affidavit;  nor  was  It  record- 
ed as  required  by  the  Civil  Code  in  reference 
to  chattel  mortgages.  Afterwards,  it  Is  claim- 
ed by  appellants,  the  railroad  company  acquir- 
ed certain  rolling  stock,  two  bundles  of  wire 
cable,  some  old  iron,  and  office  furniture.  On 
the  Ist  day  of  November,  1893,  the  Oregon 


Digitized  by 


Google 


CU.) 


BISHOP  V.  MoKILUCAJr. 


77 


ImproTement  Company,  a  creditor  of  the  rail- 
road company,  brought  suit  against  said  rail- 
road company,  and  caused  an  attachment  to 
be  issued  therein.  Under  this  writ  of  attach- 
ment, and  on  the  same  day,  to  wit,  the  1st  of 
November,  1883,  HcKlUican,  as  sheriff  of  Ala- 
meda county,  by  virtue  of  said  writ  of  attach- 
ment levied  upon  and  seized  the  personal 
property  last  above  mentioned.  On  the  same 
day,  to  vTit,  November  1st,  in  an  action 
brought  by  the  California  Title  Insurance  & 
Trust  Company,  a  corporation,  against  the 
said  Consolidated  Piedmont  Cable  Company, 
to  foreclose  said  mortgage,  the  plaintiff  here- 
in was  appointed  receiver,  with  "authority  to 
continue  the  business  of  the  Consolidated  Pied- 
mont Cable  Company,  and,  as  incident  there- 
to, to  create  such  indebtedness  as  may  be  nec- 
essary In  conducting  said  business,  and  with 
the  powers  Incident  to  the  office  of  receiver." 
On  the  trial  of  this  action  in  the  court  below 
it  was  stipulated  that  certain  allegations  in 
the  answer  were  tme,  and  that  the  property 
described  in  the  complaint  herein  was  held 
by  the  defendant  McKllUcan,  as  sheriff  of  the 
county  of  Alameda,  under  an  attachment  Is- 
sued against  the  Consolidated  Piedmont  Cable 
Company  at  the  suit  of  the  defendant  here- 
in the  Oregon  Improvonent  Company;  and 
the  further  following  stipulation  is  entered  in- 
to between  the  parties: 

"Oregon  Improvement  Company,  Plaintiff, 
vs.  Consolidated  Piedmont  Cable  Company, 
Defendant.  Whereas,  In  the  action  now  pend- 
ing In  the  above-entitled  court,  wherein  the 
California  Title  Insurance  and  Trust  Company 
is  plaintiff  and  the  above-named  defendant  Is 
also  defendant,  the  underalgned  has  been  ap- 
pointed receiver  of  the  property  and  assets  of 
the  above-named  defendant,  and  has  taken 
charge  of  all  the  property  of  the  defendant, 
except  such  as  was  la  possession  of  Robert 
MeKllllcan,  sheriff  of  Alameda  county,  under 
and  by  virtue  of  a  writ  of  attachment  levied 
in  the  above-entitled  action;  and  whereas, 
the  undersigned  has  taken  possession  of  all 
the  property  of  the  defendant,  but  subject  to 
the  above-mentioned  levy,  and  it  is  the  in- 
tention of  the  California  Title  Insurance  and 
Trust  Cimpany,  the  plaintiff  in  the  action 
wherein  the  undersigned  was  appointed  re- 
ceiver, to  test  the  validity  of  the  prior  attach- 
ment levied  In  the  above-entitled  action,  and 
it  is  desirable  that  the  property  belonging  to 
the  said  defendant  be  used  by  the  receiver, 
subject  to  any  lien  which  the  above-named 
plaintiff  may,  by  virtue  of  the  levy  under  said 
writ  of  attachment,  have,  and  it  is  also  desir- 
able that  expense  be  saved  in  caring  for  the 
said  property:  •  Now.  therefore,  I,  the  under- 
signed, receiver  as  aforesaid,  do  hereby  ac- 
knowledge that  I  have  received  possession 
from  the  said  Robert  McKlliican,  sheriff  as 
aforesaid,  as  care  taker  for  him,  of  the  per- 
sonal property  levied  upon  by  him  under  the 
writ  of  attachment,  in  the  above-entitled  ac- 
tion, and  I  do  hereby  agree  to  restore  the  same 
to  tbf  possession  of  the  said  Robert  McKllU- 


can, sheriff,  whenever  he  shall  demand  of  me 
so  to  do.  But  this  receipt  shall  not  prejudice 
any  claim  which  I,  as  receiver,  may  make, 
that  said  levy  of  a  writ  of  attachment  is  In- 
ferior in  right  to  any  claim  as  receiver.  Dated 
Oakland,  November  1.  1883.  [Signed]  Ira 
Bishop. 

"To  Robert  McKlUlcan,  Sheriff:  If  Ira 
Bishop,  receiver,  etc.,  will  sign  the  foregoing 
receipt,  you  are  at  liberty  to  appoint  him  care 
taker  of  the  property  levied  upon  by  you,  and 
the  plaintiff  will  acquit  you  of  .any  dalm  for 
damages  arising  from  any  act  of  bis.  Dated 
November  1, 1893.  Sidney  V.  Smith  and  War- 
ren Olney,  Attorneys  for  Oregon  Improvement 
Company." 

And,  after  the  execution  of  the  stipulation, 
the  property,  up  to  the  time  of  levy  of  ex- 
ecution, was  used  or  held  under,  and  In  pur- 
saance  to,  the  terms  of  the  stipulation. 

From  the  facts,  as  appears  in  the  record, 
the  plaintiff  never  bad  possession  of  the  arti- 
cles sued  for  as  receiver,  or  in  any  other 
way,  except  as  the  servant  of  the  defendant 
McKlUlcan  as  sheriff,  whereas  the  action 
seems  to  be  based  upon  the  theory  that  the 
property  was  in  the  possession  of  the  plain- 
tiff, as  receiver,  and  unlawfully  and  wrong- 
fully taken  from  his  possession  by  the  defend- 
ants. As  to  this  property,  the  possession  of 
the  receiver  was  never  disturbed  or  interfered 
with.  The  facts,  therefore,  are  not  consistent 
with  the  plaintiffs  theory  of  his  cause  of  ac- 
tion. The  only  authority  the  receiver  ha«  for 
bringing  this  action  is  the  order  appointing 
him.  That  does  not  specially  authorize  him  to 
bring  a  suit  for  the  recovery  or  value  of  prop- 
erty withheld  or  converted,  of  which  he  never 
was  in  possession.  Beach,  Rec.  H  672,  673, 
says:  "It  has  been  formally  adjudicated  that 
a  receiver,  who  has  had  possession  of  proper- 
ty by  virtue  of  his  appointment  as  suclr  re- 
ceiver by  a  competent  court,  may  maintain  an 
action  of  detinue  for  the  property.  Although 
such  an  action  could  not  be  maintained,  if 
grounded  merely  upon  the  right  of  property 
which  may  be  claimed  to  vest  In  him  by  vir- 
tue of  his  appointment,  yet,  as  a  mere  right  of 
possession  is  a  sufDclent  basis  upon  which  to 
found  the  action,  and  as  he  is  entitled  to  the 
possession,  he  may  avail  himself  of  this  rem- 
edy. A  receiver  appointed  in  supplementary 
proceedings  takes  only  an  equitable  right  of 
redemption  in  chattels  mortgaged  by  the  judg- 
ment debtor,  when  reduced  to  possession  by 
the  mortgagee  before  the  commencement  of 
the  proceedings,  and  he  cannot  maintain  re- 
plevin for  such  chattels  against  the  mortgagee. 
In  a  recent  case  In  England  It  was  held  that 
the  receiver  of  a  pawnbroker's  business  was 
not  entitled  to  the  possession  of  redeemable 
pledges,  as  against  the  sheriff,  who  held  them 
by  virtue  of  a  levy  under  execution  made  after 
the  appointment  of  the  receiver,  but  before  he 
had  perfected  his  security."  In  State  v. 
Gambs,  68  Mo.  289.  it  is  held  that  an  action 
brought  by  a  receiver  could  not  be  main- 
tained, because  he  had  received  no  special  au- 
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Uioilty  entitling  bim  to  bring  suit;  Judge 
Henry  adding:  "A  suit  by  a  receiver  to  re- 
cover property  of  which  he  had  obtained 
possession,  but  which  tias  been  taken  from 
him,  rests  upon  a  different  ground.  In  such 
ji  case  his  formal  possession  created  a  special 
property,  which  would  support  the  action." 
In  Tlbbets  v.  Cohn,  116  Cal.  365,  48  Pae.  372, 
AIs  court  says  (page  369,  116  Cal.,  and  page 
373,  48  Pac):  "As  a  rule,  however,  the  re- 
ceiver cannot  sue  to  recover  property  which 
has  not  come  to  his  possession,  or  which,  be- 
fflg  in  the  possession  of  the  defendant,  ought 
to  have  been  delivered  by  him.  He  cannot 
maintain  trover  for  property  of  the  insolvent 
converted  before  the  adjudication,  nor  to  re- 
cover property  transferred  by  the  debtor  in 
fraud  of  creditors.  His  appointment  is  In- 
tended to  have  the  effect  of  a  preliminary  in- 
junction to  preserve  the  property.  It  does 
not  appear  that  there  was  any  order  of  the 
court  directing  or  authorizing  the  suit." 
Beach,  Rec.  §  650,  says:  "The  receiver  has 
no  right  to  sue,  except  by  leave  of  the  court 
which  appointed  him.  Out  of  the  established 
doctrine  that  a  receiver  Is  the  offlcer  of  the 
court— the  hand  by  which  It  executes  its  will 
in  regard  to  the  property  In  its  keeping— Is  de- 
duced the  well-nigh  universal  rule  that  a  re- 
ceiver may  not  bring  any  suit  without  having 
drst  obtained  leave  of  court."  And,  since  the 
appeal  was  taken  in  this  case.  In  the  action 
of  California  Title  Insvirance  &  Trust  Co.  v. 
Consirfldated  Piedmont  Cable  Co.,  117  Cal. 
237,  49  Pac.  1,  it  was  held  that  moneys  due 
the  Piedmont  Cable  Company  did  not  pass  to 
the  possession  of  the  receiver  by  virtue  of  bis 
appointment  as  such,  and  that  the  same  were 
subject  to,  and  were  attached  by,  Albert  S. 
Black,  a  creditor  of  said  Piedmont  Company. 
The  court  say:  "The  mortgage  did  not  cover 
the  assets  of  the  corporation  due  therein,  be- 
yond the  pr(^)erty  as  hereinbefore  stated;  and 
the  receiver  was  appointed,  not  to  collect  the 
debts  due  the  corporation  defendant,  but  only 
to  take  possession  of  the  mortgaged  property, 
operate  the  road,  etc.  When,  therefore,  he 
took  possession  of  the  money  of  the  defendant, 
and  collected  money  due  to  it  before  his  ap- 
pointment, which  was  not  covered  by  the  lien 
of  the  mortgage,  he  transcended  his  authority 
as  receiver."  Under  the  order  appointing  the 
plaintiff  as  receiver,  be  had  no  power  to  bring 
suits  for  the  recovery  of  property,  or  to  con- 
test the  right  of  property  claimed  to  belong 
to  the  defendant  corporation  In  the  suit  where- 
in lie  was  appointed,  which  would  or  might 
Involve  risk  or  expensive  litigation,  without 
«n  order  of  the  court  to  that  effect. 

The  property  In  question  in  this  action  is 
tLersonal,  and  not  real,  estate.  The  mode  and 
manner  of  mortgaging  chattels  or  personal 
property  is  pointed  out  In  Civ.  Code,  §1  2950- 
2972.  By  section  2957  it  Is  declared:  "A 
inortgage  of  personal  property  Is  void  as 
against  creditors  of  the  mortgagor  and  subse- 
quent purchasers  and  Incumbrancers  of  the 
property  is  good  faith  and  for  value,  unless: 


It  Is  accompanied  by  the  affidavit  of  all  the 
parties  thereto  that  it  is  made  in  good  faith 
and  without  any  design  to  hinder,  delay  or 
defraud  creditors;  (2)  It  is  acknowledged  or 
proved,  certified  and  recorded  In  like  maimer 
as  grants  of  real  property."  As  already  stat- 
ed, the  mortgage  in  question  did  not  purport 
to  be  executed  in  pursuance  of  the  require- 
ments of  the  Code  concerning  chattel  mort- 
gages, but  only  as  a  mortgage  of  real  prop- 
erty. The  first  section  of  the  chattel-mort- 
gage provision  specifies  what  articles  of  per- 
sonal property  may  be  mortgaged,  and  the 
first  subdivision  includes  "locomotives,  en- 
gines and  other  rolling  stock  of  a  railroad"; 
the  ninth,  "growing  crops."  Simpson  v.  Fer- 
guson, 112  Cal.  180,  40  Pac.  104,  and  44  Pac. 
484,  was  a  case  of  a  mortgage  of  growing 
crops.  In  that  case  a  real-estate  mortgage 
had  been  executed,  covering  the  land  upon 
which  the  crops  were  grown  subsequent  to 
the  execution  of  the  mortgage.  The  court 
say:  "It  is  urged  that  sections  2055,  and  fol- 
lowing, of  the  Civil  Code,  providing  for  the 
manner  of  mortgaging  growing  crops,  do  not 
establish  an  exclusive  method;  that  as  this 
class  of  property  may  under  some  conditions 
be  regarded  as  realty,  and  under  other  con- 
ditions as  personalty,  it  must  follow  that  un- 
der corresponding  conditions  the  property  may 
be  the  subject  of  a  real-estate  mortgage  or  a 
chattel  mortgage,  according  to  the  circum- 
stances, and  that,  plaintiff  having  a  valid 
mortgage  upon  the  land,  with  Its  rents,  Is- 
sues, and  profits,  this  gives  him  a  valid  lien 
upon  the  growing  crops  as  effectually,  to  the 
same  extent,  for  all  purposes,  as  if  executed 
with  the  formalities  required  in  the  case  of  a 
crop  mortgage.  We  are  unable  to  coincide  in 
this  view.  In  the  first  place,  we  think  it 
quite  manifest  from  the  provisions  of  the 
Code  In  question  that  the  legislature  Intended 
thereby  to  provide  an  exclusive  mode  for  the 
mortgaging  of  growing  crops,  and  Intended 
to  declare  that  for  such  purpose  this  specles. 
of  property  shall  be  regarded  as  chattel^. 
There  Is  nothing  in  the  statute  to  indicate 
that  It  was  not  intended  to  cover  every  case 
of  a  mortgage  given  upon  that  class  of  prop- 
erty." Therefore  it  was  held  that  the  mort- 
gage did  not  vest  the  mortgagee  with  a  right 
to  the  crops  grown  Intermediate  the  giving  of 
the  mortgage  and  the  foreclosure  thereof.  If 
this  be  "an  exclusive  mode  for  mortgaging 
growing  crops,"  It  is  likewise  as  to  the  prop- 
erty In  question  here,  as  it  belongs  to  the 
same  category,  and  Included  in  the  same  sec- 
tion. In  Southern  California  Motor-Road  Co. 
V.  Union  Loan  &  Trust  Co.,  12  O.  C.  A.  215, 
64  Fed.  450,  the  circuit  court  of  appeals.  In 
modifying  the  opinion  of  the  circuit  court, 
held  that  a  mortgage  by  a  railroad  company, 
under  the  authority  conferred  upon  such  com- 
panies by  section  456  of  the  Civil  Code,  in- 
cluded personal  property  aa  well  as  real  es- 
tate, although  executed  and  recorded  as  'a 
real-estate  mortgage  merely.  The  court  In 
deciding  the  case,  say:     "fhere  la  a  grear 
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diversity  of  opinion  upon  tbis  question  in  the 
different  states  where  no -express  statute  ex- 
ists upon  the  subject.  •  •  *  Several 
states,  owing  to  the  conflict  in  the  decisions 
of  the  courts,  have  settled  the  matter  by  di- 
rect legislation.  •  »  •  The  Civil  Code  of 
California,  in  dealing  with  the  subject  of  rail- 
roads and  of  corporate  stock,  provides  that 
railroad  corporations,  for  the  purpose  of  con- 
structing and  completing  roads,  may,  among 
other  things,  mortgage  their  corporate  proper- 
ty and  franchises.  »  »  •  There  are  no 
conditions  attached  to  this  power.  It  Is  al)- 
solute,  and  gives  the  railroad  the  right  to 
mortgage  personal  as  well  as  real  property 
for  the  purpose  mentioned,  without  incum- 
bering it  with  any  of  the  conditions  attached 
to  the  chattel  mortgage  act."  The  same  cir- 
cuit court  of  appeals  subsequently,  in  Illinois 
Tra-^t  &  Savings  Bank  v.  Seattle  Electric 
itallway  &  Power  Co.,  27  O.  C.  A.  272,  82 
Fed.  941,  had  under  consideration  the  same 
subject-matter  of  mortgaging  -  chattels  by  a 
railroad  company  under  the  laws  of  the  state 
of  Washington.  In  that  case  the  court  held 
that  the  failure  of  the  trust  deed  to  comply 
with  the  chattel  mortgage  law  of  that  state 
rendered  the  mortgage  void  as  to  the  per- 
sonal property.  The  statutes  of  that  state 
contain  provisions  for  mortgaging  personal 
property  or  chattels  similar  to  ours.  The 
court.  In  deciding  the  case,  say:  "Tbis  court 
held  that  a  statute  of  California  relating  to 
chattel  mortgages  similar  to  that  of  Washing- 
ton did  not  apply  where  the  mortgage  of  a 
railroad  company  covers  personal  property  In 
connection  with  real  estate  and  corporate 
franchises,  but  in  both  of  these  cases  the  ex- 
ception was  based  upon  the  provisions  of  the 
statute  conferring  upon  railroad  corporations 
organized  or  Incorporated  under  the  laws  of 
the  state  for  public  purposes  the  power  to 
mortgage  their  franchises  and  real  and  per- 
sonal property  as  an  entirety."  Section  456 
of  the  Civil  Code  is  found  in  dlvlslcm  1,  pt 
4,  tit.  3,  under  the  head  of  "Railroad  Cor- 
porations." It  is  simply  intended,  as  Its  lan- 
guage hnports,  to  confer  upon  railroad  cor^ 
porations  the  power  to  mortgage  their  prop- 
erty. Being  a  corporation,  and  the  creature 
of  law,  It  would  possess  no  such  power  with- 
out direct  authority  given  to  It  by  law.  The 
section  does  not  in  terms,  however,  as  Im- 
plied in  the  decision  of  the  circuit  court  of  ap- 
peals, confer  power  to  mortgage  "their  fran- 
chises and  real  and  personal  property  as  an 
entirety,"  but  simply  confers  the  power  to 
mortgage  such  property,  without  prescribing 
the  mode.  The  same  power  is  possessed  by 
individuals.  Still,  it  would  hardly  be  claimed 
that  an  individual,  owning  a  railroad  and  all 
the  other  property  that  ordinary  railroad  cor- 
porations own,  could  mortgage  the  whole 
property,  real,  personal)  and  franchises.  In  one 
Instrument  as  a  real-estate  mortgage.  See, 
also,  Hoyle  v.  Railroad  Co.,  54  N.  Y.  314. 
The  mode  and  manner  of  executing  mort- 
gages, both  of  real  and  personal  property,  will 


be  found  in  altogether  a  different  part  of  the 
Civil  Code  from  that  concerning  corporations, 
to  wit,  under  division  3,  pt  4,  tit  15.  In  ar- 
ticle 2  the  mode  of  mortgaging  real  property 
is  pointed  out  from  section  2947  to  section 
2952,  inclusive,  and  mortgages  of  personal 
property  in  article  3,  from  sections  2955  to 
2073,  -both  inclusive;  and  it  is  declared  in  sec- 
tion 2957  that  "a  mortgage  of  personal  prop- 
erty is  void  as  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  incum- 
brancers of  the  property  In  good  faith  and  for 
value,  unless"  executed,  acknowledged,  and 
recorded  as  In  that  article  prescribed.  No  ex- 
ception is  contained  In  favor  of  any  person, 
whether  a  natural  person  or  a  corporation; 
and  the  language  is  too  plain  to  be  misunder- 
stood, and  requires  no  construction.  It  is  inti- 
mated in  the  opinion  of  the  circuit  court  of 
appeals  referred  to  that  if  a  state,  by  stat- 
ute, has  "settled  the  matter  by  direct  legisla- 
tion," the  coxat  would  feel  bound  to  follow  it 
We  think  that  our  state  has  settled  the  matter 
in  the  provisions  of  the  Code  referred  to,  and 
that  it  Is  the  duty  of  this  court  to  follow  the 
law  as  there  laid  down.  The  Judgment  and 
order  denying  a  new  trial  are  affirmed. 


We      concur: 
ROUTTB,  J. 


HARRISON,      J.;       GA- 


(124  Cal.  300) 

-BLANKENSHIP  v.  WHALEY  et  al.     (Sac. 
447.) 

(Supreme  Court  of  California.    April  14,  1899.) 

Specific  Pebformanob— Contra  ots  within  thu 

Statute  op  Frauds  —  Part  Pbrformanoe— 

Judicial  Sales— Titlb  to  PuRCHASBa. 

1.  The  parol  agreement  of  a  landowner  that? 
if  an  adjoining  landowner  will  help  him  to  en- 
large an  irrigation  ditch  on  his  lands,  he  will 
permit  the  latter  to  use  the  waters  thereof, 
IS,  after  performance  by  such  adjoining  land- 
owner, and  his  use  of  the  waters  thereunder, 
enforceable  in  equity  against  the  owner  of  the 
lands  on  which  the  ditch  is  located  and  those 
claiming  under  him  with  notice,  though  within 
the  statute  of  frauds. 

2.  The  purchaser  at  administrator's  sale 
takes  title  free  from  secret  defects  which  he 
could  not  have  ascertained  by  the  exercise  of 
due  diligence. 

3.  In  an  action  to  enforce  a  water  right  !n 
favor  of  a  third  person  against  one  claiming 
under  an  administrator's  sale,  the  court  found 
that  the  deed,  which  expressly  reserved  the  wa- 
ter right  in  question,  was  duly  executed  pur- 
suant to  an  order  of  the  superior  court,  bat 
made  no  finding  whether  the  purchaser  took 
with  notice.  Hdd  that  the  finding  was  in- 
sufiicient  to  support  a  judgment  that  the  pur- 
chaser took  free  from  any  irrigation  rights  of 
such  third  person,  since  it  did  not  appear 
whether  the  reservation  in  the  deed  was  an  un- 
authorized attempt  of  the  administrator  to 
create  a  water  right  In  favor  of  such  third  per- 
son, and  hence  did  not  constitute  notice,  or 
whether  it  was  inserted  in  the  deed  by  order 
of  court  in  recognition  of  an  existing  water 
right,  in  which  event  it  would  constitute  no- 
tice. 

In  bank.  Appeal  from  superior  court,  lu- 
lare  county. 
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Action  by  P.  N.  Blankensbip  against  Sam- 
uel -Whaley  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Rerersed. 

E.  W.  Holland  and  Bradley  &  Farnsworth, 
for  appellant.  T.  E.  Clark  and  W.  W.  Cross, 
Cor  respondents. 

HBNSHAW,  J.  By  his  action  plaintiff 
seeks  an  injunction  restraining  defendants 
from  Interfering  with  him  in  the  use  of  a 
certain  ditch  upon  the  lands  of  defendants. 
Plaintiff  avers  that  he  "constructed  a  certain 
irrigating  ditch"  upon  lands  which  were  at 
the  time  the  lands  of  one  R.  6.  Rogers,  under 
an  agreement  with  Rogers  that  he  (plaintUt) 
was  to  have  the  perpetual  right  to  the  use 
of  the  ditch  for  the  purpose  of  conducting 
water  to  his  lands,  together  with  the  right  at 
all  times  to  enter  upon  the  premises  of  Rogers 
to  repair  the  ditch,  and  keep  it  in  proper  con- 
dition. He  alleged  that  for  10  years  last  past 
be  has  openly  and  notoriously,  and  adversely 
to  ail  others,  used  the  ditch  for  the  indicated 
purpose;  that  about  a  year  before  the  com- 
mencement of  the  action  the  defendants  be- 
came the  reputed  owners  of  the  land  upon 
which  the  ditch  is  constructed,  but  that  they 
became  such  owners  with  full  notice  of  the 
existence  of  the  ditch,  and  of  plaintiff's  rights 
therein  and  thereto.  Prior  to  the  commence- 
ment of  the  action,  defendants  informed  plain- 
tiff that  they  would  not  then,  nor  at  any  time 
in  the  future,  permit  him  to  use  the  ditch,  or 
run  water  through  it  to  his  lands,  or  enter 
upon  the  lands  for  the  purpose  of  repair  of 
the  ditch,  or  for  any  purpose  whatsoever. 
Fifteen  acres  of  plaintiff's  land  consists  of 
high,  sandy  soil  sown  to  alfalfa,  of  the  value 
•  of  $50  per  acre.  It  can  be  irrigated  only  by 
water  conducted  through  the  ditch,  and  with- 
out being  irrigated  the  land  and  the  crop 
growing  thereon  would  be  rendered  entirely 
worthless.  Unless  plaintiff  Is  permitted  to 
use  the  ditch  and  run  the  water  through  tbe 
same  without  delay,  his  crop  will  be  destroy- 
ed, and  he  will  suffer  great  and  irreparable 
damage.  The  anstver  denied  all  the  material 
averments  of  the  complaint  excepting  the 
ownership  of  tbe  land,  and  it  Is  specifically 
denied  that  defendants  acquired  ownership 
with  any  knowledge  of  any  rights  of  the 
plaintiff  In  and  to  the  land  or  to  the  ditch. 
The  court  found  that  plaintiff  did  not  "con- 
struct" any  ditch  upon  the  land  of  Rogers  at 
all,  but  it  found  that  during  the  year  1887, 
while  Rogers  was  the  owner  of  the  land, 
plaintiff  and  Rogers  "entered  into  a  parol 
agreement,  by  the  terms  of  which  plaintiff, 
Rogers,  and  others  were  to  do  the  work  of 
enlarging  and  increasing  the  capacity  of  the 
ditch  mentioned  and  referred  to  in  plain- 
tiff's complaint  herein,  and.  In  consideration 
of  said  work  being  done  as  aforesaid,  the  par- 
ties performing  the  same  were  to  have  the  use 
of  said  ditch  and  the  water  flowing  therein, 
and  Jointly  use  the  same  during  the  irrigating 
season  for  irrigating  purposes;    that  pursu- 


ant to  said  agreement  tbe  work  of  enlarging 
the  said  ditch  and  Increasing  the  capacity 
thereof  was  done  by  said  plaintiff,  the  said 
Rogers,  and  others,  the  said  work  being  fin- 
ished during  the  year  1887."  "Thereafter,  at 
various  times  between  the  year  1887  and  the 
year  1893,  the  said  parties  to  said  agreement 
used  said  ditch  and  the  water  flowing  therein 
for  irrigation  purposes."  "No"  written  convey- 
ance of  any  interest  in  said  ditch,  or  the  water 
flowing  therein,  was  ever  made  by  said  Rob- 
ert Rogers,  or  any  one  else,  to  plaintiff."  "On 
tbe  28th  day  of  October,  1895,  the  said  land 
[of  Rogers],  and  all  ditches  and  water  rights 
appertaining  thereto  upon,  over,  and  across 
the  same,  together  with  the  use  and  posses- 
sion thereof,  were,  by  the  administratrix  of 
the  estate  of  Rogers,  then  deceased,  conveyed 
to  the  defendant  Samuel  Whaley  by  a  deed 
duly  executed  by  said  administratrix  in  pur- 
suance of  an  order  of  the  superior  court  of 
Tulare  county,  state  of  California."  "In  ad- 
dition to  the  conditions  and  covenants  usually 
contained  In  conveyances  of  real  estate,  the 
deed  above  referred  to  contained  the  follow- 
ing language,  to  Wit:  'Saving  and  reserving 
from  the  premises  above  described,  and  from 
the  operation  and  effect  of  those  conv^ances, 
all  the  right,  title,  and  Interest  In  and  to  the 
old  chartered  ditch  and  tbe  water  flowing  and 
to  flow  therein,  for  the  use  and  benefit  of  the 
lands  and  premises  known  and  described  as 
sections  9  and  10,  In  township  and  range,  and 
it  -is  hereby  fully  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  said 
ditch  shall  be  and  remain  and  the  same  shall 
continue  over  and  across  the  lands  and  prem- 
ises hereby  conveyed  to  said  lands  and  prem- 
ises hereinbefore  described  as  sections  9  and 
10,  which  shall  retain  and  be  entitled  to  all 
their  rights  and  privileges  in  and  to  said  ditch 
and  the  water  therein  flowing,  and  the  lands 
hereby  conveyed  shall  have  and  are  entitled 
to  tueir  pro  rata  share  of  water  from  said 
ditch,  and  all  the  right  and  title  to  the  lands 
hereby  conveyed  in  and  to  said  ditch,  and  all 
persons  having  an  interest  in  or  to  said  ditch 
may  lawfully  enter  upon  said  premises  to 
repair  or  clear  said  ditch  at  any  time  while 
using  the  water  therefrom  on  their  said  land.* 
Plaintiff's  land  is  in  section  10."  No  finding 
was  made  as  to  the  defendants'  knowledge  or 
lack  of  knowledge  of  tbe  alleged  rights  of 
plaintiff  at  the  time  they  obtained  title  to  the 
ditch  and  lands.  From  these  findings  the 
court  concluded  that  tbe  defendant  Samuel 
Whaley  was  the  owner  In  possession  and  enti- 
tled to  the  possession  of  the  lands  and  the 
control  of  all  ditches  upon  and  across  his 
lands,  in  connection  with  his  co-tenants,  of 
whom  plaintiff  was  not  one;  and  that  the 
plaintiff  had  no  right,  title,  or  Interest  In  and 
to  tbe  ditch  upon  and  across  the  land  for  any 
pnmose  whatever.  Judgment  followed  for  de- 
fendants, and  plaintiff  appeals  upon  the  judg- 
ment roll. 

Notwithstanding  the  fact  that  the  Interest 
to  which  plaintiff  pleaded  he  was  entitled  Is 
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an  estate  In  real  property,  and  that  an  agree- 
ment for  the  conveyance  thereof  la  within  the 
statute  of  frauds,— a  proposition  which  Is  well 
settled  In  this  state  (Hayes  v.  Fine,  91  Cal. 
391,  27  Pac.  772),— and,  notwlthstauding  the 
further  fact  that  the  court  finds  that  the 
agreement  In  this  case  was  in  parol,  neverthe- 
less the  court  further  finds  such  an  execution 
of  the  parol  agreement  as  under  the  authority 
of  Fllcklnger  v.  Shaw,  87  Cal.  126,  25  Pac. 
268,  would  entitle  the  plaintiff  to  a  specific  per- 
formance of  the  agreement,  and  to  a  convey- 
ance of  the  Interest  which  he  claims,  had  his 
action  been  prosecuted  against  the  original 
owner,  Rogers.  The  findings.  It  will  be  noted, 
declare  that  such  an  agreement  was  entered 
Into;  that  plaintiff  performed  his  part  of  the 
agreement;  and  that  he  thereafter  used  the 
water,  at  different  seasons,  under  the  agree- 
ment. If  the  defendants  purchased  the  land, 
the  ditches,  and  the  rights  appertaining  there- 
to with  knowledge  or  notice  of  plaintiff's  In- 
terest, which  Interest  stood,  not  as  a  legal  in- 
terest, but  as  an  Interest  subject  to  equitable 
enforcement  only,  plaintiff  would  have  the 
unquestioned  right  to  enforce  It  against  them. 
To  save  this  point,  he  pleaded  that  the  de- 
fendants took  the  property  with  knowledge  of 
his  rights.  Defendants  acquired  title  at  the 
administrator's  sale.  At  such  a  sale  the  max- 
im caveat  emptor  Is  held  to  apply;  but,  while 
the  purchaser  at  such  a  sale  Is  not  warranted 
In  his  title,  and  is  chargeable  with  knowledge 
and  notice  of  that  of  which,  by  the  exercise 
of  due  diligence,  he  could  have  acquired 
knowledge,  he  is  still  protected  by  the  re- 
cording acts;  and  secret  defects  in  a  title 
apparently  good  are,  as  to  him,  no  defects  at 
all.  Love  V.  Berry,  22  Tex.  371;  Banks  v. 
Ammon,  27  Pa.  St  172.  There  being  nothing 
of  record  to  charge  the  defendants  In  this  case 
with  constructive  knowledge  of  plaintiff's 
right,  it  became  incumbent  upon  plaintiff  to 
plead  and  prove,  as  he  did,  that  they  took 
title  with  knowledge.  Upon  this  material 
question  there  is  absolutely  no  finding  what- 
soever. 

Again,  by  the  findings  it  appears  that  the 
administrator's  deed,  through  which  defend- 
ants deralgn  title,  was  "duly  executed  in  pur- 
suance of  an  order  of  the  superior  court" 
The  deed  contained  the  exception  or  reserva- 
tion above  set  forth.  The  administratrix 
could  not  by  any  reservation  or  exception  in 
her  deed,  whether  made  In  pursuance  of  an 
order  of  court  or  not,  create  a  new  right  or 
interest  in  the  land  conveyed,  in  the  ditch, 
or  in  the  waters  Sowing  therein;  but  if,  at 
the  time  of  the  deed,  there  were  any  such  ex- 
isting rights,  it  was  perfectly  proper  for  the 
administratrix  under  order  of  court  to  have 
noted  those  rights,  and  excepted  them  from 
the  conveyance  of  the  interest  of  the  decedent 
The  finding  in  this  regard  is  ambiguous.  It 
declares  tliat  the  administratrix  duly  executed 
her  deed  pursuant  to  the  order  of  court  If, 
in  truth,  the  court  had  ordered  the  deed  to 
be  made  with  such  exception  in  recognition 
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of  plalntUTs  rights,  defendants,  in  taking  the 
deed,  would  have  been  charged  with  notice  of 
them.  But  if,  however,  this  language  in  the 
deed  was  but  an  unauthorized  attempt  of  the 
administratrix  to  declare  a  reservation,  and 
create  an  interest  where  one  did  not  exist, 
then  it  was  void,  and  of  no  avail.  Thus  It 
appears  that  the  findings  are  Insufficient  to 
support  the  Judgment  for  lack  of  an  essential 
finding  as  to  the  knowledge  of  defendants. 
If  defendants  took  with  knowledge  of  plain- 
tiff's right  the  other  findings  of  the  court 
clearly  establish  that  this  right  was  sufficient 
to  entitle  plaintiff  to  an  execution  of  the  parol 
agreement.  Tb^  judgment  appealed  from  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:  TEMPLE,  J.;  McPARLAND, 
J,;  HARRISON,  J.;  VAN  DYKE,  J.;  GA- 
ROUTTE,  J. 

(124  Cal.  130) 

McCONOUGHEY  v.  TORRANCE,  Judge  of 

Superior  Court.  (L.  A.  722.) 
(Supreme  Court  of  California.  April  21,  1899.) 
Mandamus— LACHBS—AppBii.. 
Mandamus  will  not  lie  to  compel  a  trial 
Judge  to  settle  a  statement  on  appeal  five 
months  after  the  order  refusing  to  settle  the 
statement  was  made  final. 

In  bank.  -Petition  by  A.  M.  McCononghey 
for  a  writ  of  mandamus  to  compel  Torrance, 
Judge  of  the  superior  court  to  settle  a  case. 
Refused. 

A.  M.  McConoughey,  for  petitioner. 

PER  CURIAM.    This  is  a  proceeding  In 

mandamus  to  compel  the  respondent  to  settle 
a  statement  on  appeal.  The  appeal  Was  taken 
within  60  days  after  July  28,  1898.  The  re- 
fusal to  settle  the  statement  was  made  final 
and  definite  by  an  order  of  respondent  made 
and  entered  October  11, 1898.  This  proceeding 
to  compel  settlement  was  not  commenced  un- 
til March  24,  1899,  and  the  application  must 
be  denied  upon  the  ground  of  laches.  In  re 
Depeaux's  Estate,  118  Cal.  622,  50  Pac.  682. 

(124  Col.  48) 
ANDERSON  ▼.  ANDERSON.    (L.  A.  583.) 
(Supreme  Court  of  California.    April  18,  1899.) 
Modification  of  opinion. 
For  prior  reports,  see  56  Pac.  61,  630. 

PER  CURIAM.  The  Judgment  heretofore 
rendered  herein  is  modified  by  striking  out 
the  portion  thereof  affirming  the  Judgment  of 
the  superior  court,  and  adding  the  following, 
viz.:  "The  superior  court  is,  however,  di- 
rected to  modify  its  judgment  by  providing 
therein  that  upon  application  of  either  of  the 
parties  to  the  action,  upon  notice  to  the  other, 
and  the  proper  showing  therefor,  it  may  mod- 
ify or  change  the  Judgment  In  such  mode  and 
to  such  extent  as  it  may  deem  just  <w  may 
set  the  Judgment  aside." 
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BROWN  et  ai  T.  BOARD  OF  SUP'RS  OF 
CITI  AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.F.  1,134.)  > 
(Supreme  Court  of  Californta.    April  14,  1899.) 

liuxiateAi,  CoBPOBATioHS — Stbbets — Vaoatioh— 

CiSTioBAja— When  Libs— Eminent 

Domain — Compensation. 

1.  Under  St.  1889,  p.  70,  which  authorises 
the  board  ef  supervisors  to  "close  a  street,  in 
whole  or  in  part,  whenever  the  public  interest 
or  convenience  may  require,"  the  determination 
to  open  or  close  a  street  by  the  board  is  the 
exercise  of  a  legislative,  and  not  a  judicial, 
power,  and  hence  certiorari  will  not  lie  to  re- 
view it. 

2.  St.  1889,  p.  70,  provides  that,  after  the 
board  of  supervisors  has  acquired  jurisdiction 
to  make  improvements,  it  shall  appoint  com- 
missioners to  assess  benefits  and  damages,  un- 
less the  proposed  work  is  for  closing  up  the 
street,  and  it  appears  that  no  assessment  is  nec- 
essary. SM,  that  such  determination  is  the  ex- 
ercise of  a  legislative  function;  hence  certiorari 
will  not  lie. 

3.  The  diminution  in  the  value  of  a  lot  abut- 
ting on  a  street,  resulting  from  the -narrowing 
of  the  street,  is  not  such  damage  as  entitles 
the  owner  to  compensation,  where  the  means  of 
ingress  and  egress  and  the  supply  of  light  and 
air  are  not  impaired. 

4.  Persona  who  have  not  suffered  such  dam- 
age by  the  action  of  a  municipal  board  as 
would  entitle  them  to  a  private  remedy  there- 
for, but  merely  such  damage  as  is  sustained 
by  the  public  in  common,  cannot  maintain  cer- 
tiorari.to  review  the  action  of  the  board. 

6.  Certiorari  will  not  lie  to  review  the  ac- 
tion of  a  municipal  board  merely  because  It 
results  in  damage  to  petitioner,  where  the  board 
have  acted  within  their  authority. 

6.  Whether  the  lands  affected  are  remote 
from  or  abut  on  a  street  is  immaterial,  in  a 
certiorari  proceeding  by  the  landowners,  in  de- 
termining whether  a  municipal  board  acted 
within  its  authority  in  narrowing  the  street. 

7  Certiorari  to  review  the  action  of  a  board 
of  supervisors  in  narrowing  a  street  will  not 
lie  on  the  ground  that  it  does  not  appear  what 
disposition  is  to  be  made  of  the  area  vacated. 

Department  1.  Appeal  from  superior  conn, 
city  and  county  of  San  Francisco. 

Petition  by  one  Brown  and  others  against 
the  board  of  supervisors  of  the  city  and  county 
ot  San  Francisco  for  a  writ  of  certiorari. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  petitioners  appeal.    Affirmed. 

Alex.  6.  Eells  and  T.  W.  Nowlln,  for  appel- 
lants.   Sullivan.  &  Sullivan,  for  respondent 

HARRISON,  3.  Turk  street.  In  the  city  and 
county  of  San  Francisco,  between  Masonic 
avenue  on  the  east  and  St  Josephs  avenue 
on  the  west,  was  originally  laid  out  with  a 
width  of  100  feet  The  board  of  supervisors 
of  said  city  and  county  passed  an  order  April 
19,  1807,  declaring  the  northerly  81  feet  and 
3  inches  of  said  portion  of  Turk  street  to  be 
closed  and  vacated.  The  appellants  herein  are 
owners  of  lands  abutting  upon  the  southerly 
side  of  said  portion  of  the  street  and  Insti- 
tuted the  present  proceeding  for  a  review  of 
this  action  of  the  board  of  supervisors,  and  a 
Judgment  annulling  said  order,  upon  the 
ground  that  In  adopting  It  the  board  acted  in 
excess  of  Its  Jurisdiction.  In  their  application 
to  the  superior  court,  they  allege  their  owner- 

>  Kebearlng  denied  May  12,  UW. 


Ship  of  the  abutting  lands,  and  diat  they  bad 
filed  with  the  board  written  objections  to  the 
adoption  of  the  order,  but  that  the  board  adopt- 
ed the  order  without  considering  these  objac- 
tions,  and  In  disregard  thereof.  The  appel- 
lants also  alleged  that  they  would  sustain 
Injury  and  their  lands  be  damaged  by  the 
closing  of  that  pcHrtlon  of  Turk  street,  and 
that  the  said  order  was  adopted  without  mak- 
ing or  providing  for  any  compensation  there- 
for, and  that  the  board  by  said  order  adjudged 
that  they  were  not  entitled  to  any  compensa- 
tion for  said .  damage,  and  that  such  deter- 
mination was  made  without  any  opportunity 
on  their  part  to  be  heard  in  reference  thereto. 
A  demurrer  to  the  application  was  sustained 
by  the  superior  court  and,  the  petitioners  de- 
clining to  amend.  Judgment  was  rendered  de- 
nying their  application.  From  this  Judgment 
the  present  appeal  has  been  taken. 

Counsel  for  both  the  appellants  and  the 
respondent  have  discussed  the  appeal  upon  the 
theory  that  the  proceedings  for  the  improve- 
ment of  the  street  were  taken  under  the  pro- 
visions of  the  act  of  March  8.  1889  (St  1889, 
p.  70),  upon  the  ground,  as  suggested  in  the 
briefs,  that  the  provisions  In  Act  1803,  p.  220, 
purporting  to  limit  the  provisions  of  this  act 
to  cities  having  a  population  less  than  40,000, 
Is  special  and  local  legislation,  within  the 
prohibition  of  the  constitution,  and,  without 
passing  upon  this  question,  we  shall  consider 
the  appeal  upon  this  theory. 

The  writ  of  certiorari  can  Issue  to  review 
the  action  of  a  board  or  inferior  tribunal  only 
when  the  act  to  be  reviewed  was  performed 
by  the  board  or  tribunal  in  the  exercise  of  Ju- 
dicial functions,  and  the  board  or  tribunal  hajs 
acted  in  excess  of  its  Jurisdiction.  Code  (31v. 
Proc.  {  1008;  People  v.  Bush,  40  Cal.  344; 
Qnlnchard  v.  Board,  113  CaL  U04,  45  Paa  856; 
People  V.  Board  of  Sup'rs  of  Contra  Costa  Co. 
(Cal.)  55  Pac.  131;  Frasher  r.  Rader  (Cal.)  56 
Pac.  797.  The  appellants  do  not  controvert  this 
rule,  but  they  Insist  that  In  the  passage  of  the 
order  In  question  the  board  of  supervisors  act- 
ed Judicially,  and  without  observing  the  pro- 
visions prescribed  by  the  statute. 

The  act  of  the  board  of  supervisors  In  de- 
termining whether  a  street  shall  be  opened 
or  closed,  or  widened  or  contracted,  or  oth- 
erwise improved.  Is  a  legislative  act  per- 
formed in  the  exercise  of  the  power  which 
has  been  conferred  upon  the  municipality  by 
the  legislature  to  enable  It  to  provide  for  the 
welfare  of  Its  citizens;  and,  although  the  board 
Is  called  upon  to  exercise  Its  Judgment  In  deter- 
mining whether  to  authorize  the  Improvement, 
such  Judgment  Is  not  the  exercise  of  any  "Ju- 
dicial functions,"  but  Is  the  conclusion  which 
they  fonn  In  the  exercise  of  the  discretionary 
power  that  has  been  intrusted  to  them,  and 
upon  a  consideration  of  the  public  welfare  and 
demands  tor  which  they  are  to  provide.  "The 
essential  elements  of  Judicial  action  are  want- 
ing, namely,  the  ascertainment  of  existing 
rights."  People  v.  Board  of  Sup'rs  of  Contra 
Costa  Oo.  (CaL)  55  Pac.  131.    We  are  aware 
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that  in  some  of  the  early  opinions  In  tbe  Re- 
ports of  this  state  there  is  language  that  Is 
not  entirely  consistent  with  this  rule,  but,  al- 
though there  are  expressions  that  such  a  pro- 
ceeding could  be  reviewed  upon  certiorari,  we 
are  not  aware  of  any  decision  to  that  effect. 
Whatever  dicta  of  this  nature  there  may  be 
'are  Inconsistent  with  the  rule,  and  must  be 
considered  as  overruled  by  tbe  later  decisions. 

The  authority  to  close  a  street  "in  whole  or 
in  part,"  which  is  conferred  by  the  act  of 
March  6,  1889,  authorizes  the  t>oard  to  dimin- 
ish the  width  of  the  street,  and  tbe  adoption  of 
the  order  is  a  determination  by  the  board  tbat 
tbe  public  interest  or  convenience  requires  the 
improvement.  "The  legislature  has,  by  tbe 
statute  referred  to,  conferred  upon  that  body 
tbe  power  to  open  and  close  streets  'whenever 
the  public  interest  or  convenience  may  re- 
quire,' and  the  determination  of  this  question 
by  that  body  is  not  open  for  review  by  the 
courts."  Symons  v.  City  &  County  of  San 
Francisco,  115  CaL  555,  42  Pac.  913,  and  47 
Pac.  453. 

The  act  aforesaid  provides  that,  after  tbe 
board  has  given  notice  of  its  intention  to  mnlce 
the  Improvement,  objections  thereto  may  be 
filed,  and  that  the  board  shall  hear  such  ob- 
jections and  pass  upon  the  same;  and  declares 
that  the  decision  of  the  board  thereon  shall 
be  final  and  conclusive,  and,  if  the  objections 
are  overruled,  that  the  board  shall  be  deemed 
to  have  acquired  jurisdiction  to  order  the  im- 
provement. Tbe  appellants  filed  certain  ob- 
jections to  the  improvement,  and  a  day  was 
appointed  for  hearing  the  same,  and  it  Is  recit- 
ed In  the  order  tbat  these  objections  were  then 
heard,  and  duly  considered  and  overruled.  The 
appellants  allege  in  their  petition  herein  that 
their  objections  were  "partly  beard,"  and  were 
subsequently  considered  by  the  board,  and 
overruled  without  any  notice  to  them.  They 
do  not,  however,  allege  that  they  were  refused 
a  hearing  upon  any  of  their  objections,  or  tbat 
the  board  declined  to  hear  any  argument  they 
wished  to  make,  and  In  this  proceeding  we 
cannot  consider  the  sufficiency  or  insufflciency 
of  the  hearing  which  was  given  to  the  appel- 
lants upon  their  objections.  The  hearing  thus 
authorized  was  not  a  judicial  hearing,  but 
merely  a  mode  of  procedure  for  ascertaining 
tbe  public  interest,  and  that  the  Ixtard  might 
determine  whether  that  interest  would  be  sub- 
served by  the  improvement.  Whether  the 
lands  of  tbe  appellants  would  suffer  damage 
by  tbe  improvement  was  proper  for  tbe  board 
to  consider  in  determining  whether  tbe  public 
interest  was  such  as  authorized  the  improve- 
ment notwithstanding  such  effect;  but  if,  after 
considering  this  question,  it  decided  tbat  the 
objections  were  insufficient  to  overcome  tbe 
public  interest,  its  decision,  In  the  language  of 
the  statute,  became  "final  and  conclusive," 
and  It  acquired  jurisdiction  to  order  the  im- 
provement. 

It  is  contended'  by  the  appellants  that  the 
board  bad  no  jurisdiction  to  adopt  the  order 
without  at  tbe  same  time  providing  for  an  as- 


sessment of  the  damage  tbat  would  be  sus- 
tained thereby,  and  providing  for  its  payment. 
Tbe  statute  provides  that,  after  tbe  board  has 
acquired  jurisdiction  to  make  the  improve- 
ment, "unless  the  proposed  work  is  for  closing 
up,  and  It  appears  that  no  assessment  is  nec- 
essary," it  shall  appoint  commissioners  "to 
assess  benefits  and  damages."  Tbe  proper 
construction  to  be-  given  to  this  provision  is 
tbat  commissioners  are  not  to  be  appointed  if 
the  proposed  improvement  is  for  closing  up  the 
whole  or, a  part  of  the  street,  unless  an  as- 
sessment is  necessary,  and  tbat  tbe  necessity 
of  an  assessment  is  to  be  determined  by  tbe 
board,  and  may  be  determined  irrespective  of 
any  previous  notice  therefor,  or  after  such 
hearing  and  Investigation  as  it  may  deem  ap- 
propriate. There  can  be  no  assessment  neces- 
sary unless  there  Is  some  damage  for  which 
an  assessment  is  to  be  made,  and,  in  tbe  ab- 
sence of  a  showing  tbat  damage  will  result 
from  tbe  closing  up  of  the  street,  the  board  is 
authorized  to  hold  tbat  an  assessment  Is  not 
necessary.  This  provision  necessarily  means 
tbat  the  board  must  In  tbe  first  instance  de- 
termine whether  an  assessment  is  necessary, 
and  its  jurisdiction  to  order  the  improvement 
does  not  depend  upon  a  correct  determination 
by  It  of  that  question.  The  board  is  not  au- 
thorized to  determine  tbe  amount  of  damage 
or  tbe  Individuals  or  lands  which  will  be  dam- 
aged by  tbe  improvement,  but  it  is  authorized, 
in  tbe  exercise  of  its  legislative  discretion,  to 
determine,  in  tbe  first  Instance,  whether  any 
damage  will  result  See  Parker  v.  Catholic 
Bishop,  146  lU.  107,  34  N.  E.  478.  Whether 
it  errs  in  this  respect  or  not,  its  action  can- 
not be  reviewed  under  a  writ  of  certiorari. 

It  is  claimed  by  the  appellants  tbat  by  the 
passage  of  the  order  the  city  damaged  their 
lands  without  providing  any  compensation 
therefor,  and  they  also  allege  tbat  In  their  ob- 
jections to  the  order  they  stated  tbat  their 
lands  would  be  damaged  by  its  adoption;  but 
the  only  injury  claimed  is  the  diminution  in 
value  of  their  lands  by  reason  of  the  reduction 
In  the  width  of  the  street,  and  in  their  argu- 
ment herein  they  contend  tbat  their  right  to 
have  the  street  kept  at  its  orginal  width  is 
property,  which  cannot  be  taken  or  damaged 
without  making  compensation  to  them  there- 
for. 

The  property  which  an  abutting  owner  has 
in  the  street  in  front  of  his  land  is  the  right 
of  access  and  of  light  and  air,  and  for  an  in- 
fringement of  these  rights  he  is  entitled  to 
compensation.  This  right  is  peculiar  and  in- 
dividual to  the  abutting  owner,  differing  from 
tlie  right  of  passing  to  and  fro  upon  the  street, 
which  be  enjoys  in  common  with  the  public, 
and  any  Infringement  thereof  gives  him  a 
right  of  action.  DUl.  Mun.  Corp.  {  712.  In 
Eachus  V.  Railway  Co.,  103  Cal.  614,  37  Pac. 
750,  the  right  which  tbe  abutting  owner  has 
to  the  use  of  the  street  fronting  upon  his 
lot  is  defined  to  be  an  easement  therein  for 
the  purposes  of  ingress  and  egress,  which  at- 
taches to  the  lot,  and  in  wliich  be  has  a  right 


Digitized  by 


Google 


81 


57  PACrPIO  KBPORTEB. 


(CaL 


of  property  as  fully  as  ibat  wUch  he  has  in 
the  lot  Itself,  and  any  act  of  the  municipality 
by  which  that  easemeat  is  destroyed  or  sub- 
stantially impaired  for  the  benefit  of  the  pub- 
lic is  a  damage  to  the  lot  itself,  within  the 
meaning  of  the  constitutional  provision,  for 
wliich  he  is  entitled  to  compensation.  The 
appellants  herein  do  not,  howerer,  claim  that 
the  reduction  in  the  width  of  the' street  will 
in  any  respect  interfere  with  their  enjoyment 
of  light  and  air,  or  that  access-to  their  lots  is 
in  any  degree  impaired.  Indeed,  in  view  of 
the  fact  that  by  the  proposed  reduction  of  the 
street  it  will  have  the  same  width  as  the 
majority  of  streets  in  the  city,  such  contention 
could  not  be  made.  The  provision  in  the  con- 
stitution Invoked  by  them  was  Inserted  there- 
in to  provide  for  instances  in  which  property 
was  not  taken  from  the  possession  of  the 
owner,  or  into  physical  occupancy  by  the  pub- 
lic, and  applies  only  to  such  damages  as  may 
be  rccoverable'under  established  rules  of  law. 
The  damage  which  the  appellants  may  sus- 
tain by  reason  of  a  diminution  in  value  of 
their  lands  la  consequential,  and  damage  for 
which  they  are  not  entitled  to  compensation. 
Mere  diminution  In  value  Is  not  a  damage  to 
the  land.  "Where  no  portion  of  the  land  Is 
taken,  and  the  damages  suffered  are  conse- 
quential, by  reason  of  what  the  corporation 
does  upon  its  own  land  or  that  of  another,  It 
does  not  seem  that  there  Is  any  warrant  for 
instituting  proceedings  for  the  ascertaining 
of  such  damages."  Stetson  v.  Railroad  Co., 
76  111.  74;  American  Bank-Note  Co.  v.  New 
York  El.  R.  Co.,  129  N.  Y.  252,  29  N.  E.  302. 
"The  right  of  abutting  owners  In  the  streets 
Is  not  of  that  absolute  character  that  they  can 
resist  or  prevent  any  and  all  interference  with 
the  street  to  their  detriment,  or  which  can  be 
asserted  to  stay  the  hand  of  the  municipality 
In  the  control,  regulation,  or  Improvement  of 
the  streets  In  the  public  Interest,  although  it 
may  be  made  to  appear  that  the  privileges 
which  they,  .bad  theretofore  enjoyed,  and  the 
benefits  they  had  derived  from  the  street  In 
its  existing  condition,  would  be  curtailed  or 
impaired  to  their  injury  by  the  changes  pro- 
posed." Reining  v.  Railway  Co.,  128  N.  Y. 
157,  28  N.  E.  640.  It  has  been  held  in  other 
states  that  even  the  entire  closing  of  a  street 
upon  which  property  abuts  does  not  give  to 
the  owner  a  right  of  compensation,  so  long  as 
there  are  other  public  streets  by  which  he  has 
access  to  his  land.  The  mere  Inconvenience 
thereby  experienced  Is  not  a  damage  for  which 
he  Is  entitled  to  compensation.  Coster  v. 
Mayor,  etc.,  43  N.  Y.  399;  Smith  v.  City  of 
Boston,  7  Cush.  254;  Egerer  v.  Railroad  Co., 
130  N.  Y.  113,  29  N.  E-  93;  Fobes  v.  Railroad 
Co.,  121  N.  Y.  505,  24  N.  E.  919.  If  the  appel- 
lants are  not  entitled  to  any  private  remedy 
tot  damages  sustabied  by  the  order  of  the 
board,  they  are  not  entitled  to  question  the 
validity  of  the  order  by  means  of  the  writ  of 
certiorari.  Davis  v.  Commissioners,  153  Mass. 
218,  26  N.  E.  848.  "Whether  the  order  will 
have  the  effect  to  diminish  the  value  of  the 


plaintiffs'  land,  or  to  cause  them  damage,  1b 
not  a  ground  for  annulling  the  act  of  tbe 
board  of  supervisors,  and  cannot  be  consid- 
ered in  this  proceeding.  If  the  board  of  su- 
pervisors had  the  authority  to  pass  tbe  order, 
and  the  plaintiffs  have  sustained  any  legal 
damage  by  reason  thereof,  they  must  seek 
relief  in  a  direct  proceeding  therefor."  Sy- 
mons  v.  City  &  County  of  San  Francisco,  su- 
pra. Whether  the  lands  affected  by  the  order 
are  remote  from  the  street  which  is  affected, 
or  abut  thereon,  is  immaterial  In  determining 
whether  the  board  exceeded  its  jurisdiction. 

The  suggestion  of  the  appellants  that  the 
effect  of  the  order  Is  to  give  to  "he  abutting 
owner  upon  the  northerly  side  of  the  street 
the  strip  of  land  taken  from  the  street  is  not 
available  in  this  proceeding.  No  such  pur- 
pose appears  upon  the  face  of  the  order,  and 
the  jurisdiction  of  tbe  board  to  make  tbe  or- 
der Is  not  dependent  upon  the  effect  it  may 
have  upon  tbe  title  to  the  vacated  portion  of 
the  street  If  the  closing  of  this  part  of  tbe 
street  has  the  effect  to  vest  the  abutting  own- 
er with  tbe  title  thereto,  the  board  is  not  de- 
prived of  its  authority  to  make  tbe  order  by 
reason  of  such  result;  while,  if  its  effect  is  to 
leave  the  vacated  portion  of  the  street  public 
property,'  it  can  be  disposed  of  only  In  ac- 
cordance with  law.  See  Meyer  v.  Village  of 
Teutopolis,  131  111.  552,  23  N.  E.  651.  The 
Judgment  Is  affirmed. 

We  concur:  GABOUTTE,  J.;  VANDYKE,  J. 


(124  Cal.  282) 

BRITTAN  V.  OAKLAND   BANK  OF   SAV- 
INGS.   (S.  P.  926.) 
(Supreme  Court  of  California.    April  14,  1899.) 

Unauthorized   Sals   o»    Plbdob  —  RrouTs    o» 
Plsoobi  and  PuacBASEB — Stock  Asbionment — 

SOFPIClBSCy — PLBADINO — AmBNDMENT  —  DlSCBK- 

tion — Savings  and  Loan  Cohporationb — Pao- 
HiBiTED  Loan — Validitt — Rb view  —  Vbbdiot — 

CONELIOTINO  EVIDBNOS — iNSTBUOIIpKB. 

1.  A  sale  of  pledged  property  not  in  accord- 
ance with  law  does  not  extinguish  the  lien  and 
interest  of  the  pledgee  in  the  securities,  as 
against  the  pledgor. 

2.  A  bona  fide  purchaser  of  property  for 
value  from  a  pledgee  of  the  same,  who  sold  it 
in  violation  of  tbe  pledge,  succeeds  to  all  the 
rights  of  the  pledgee. 

3.  Where  one  transferred  and  indorsed  bank 
stock  in  blank,  and  delivered  the  same  to  his 
agent,  with  power  to  negotiate  and  pledge  the 
same,  he  cannot  recover  for  a  conversion  there- 
of by  the  pledgee  of  the  agent,  who  took  it  in 
good  faith  and  for  value,  without  refunding 
or  offering  to  refund  the  amount  advanced  by 
the  pledgee. 

4.  Delivery  of  a  certificate  of  stock,  with  a 
blank  assignment  signed  and  indorsed  oh  the 
back  thereof,  is  a  good  assignment. 

5.  An  abuse  of  discretion  in  refusing  to  per- 
mit a  party  to  amend  a  pleading  cannot  be 
predicated  on  a  refusal  of  an  application  there- 
for  during  the  trial. 

6.  A  violation  of  Civ.  Oode,  {  578,  prohibiting 
directors  and  officers  of  savings  and  loan  cor- 
poratiobs  from  borrowing  therefrom,  and  de- 
claring that  their  offices  shall  immediately  be- 
come vacant  therefor,  can  only  be  availed  of 
at  the  instance  of  the  sovereign  power. 


Digitized  by 


Google 


CaaL) 


BRITTAN  T.  OAKLAND  BANK  OF  SAVlNOa 


85 


7.  A  loan  made  by  a  saviiiKS  bank  to  a  di- 
rector, who  is  prohibited  by  Civ.  Code,  S  578, 
from  borrowing  therefrom,  on  penalty  of  hav- 
inic  his  office  vacated,  ia  not  invalid,  and  may 
be  recovered,  and  a  pledge  secaring  the  same 
held  until  the  loan  is  paid. 

8.  A  verdict  is  conclusive,  on  appeal,  as  to 
facts  on  which  the  evidence  is  conflicting. 

9.  Where  instructions,  taken  together,  pre- 
sented a  case  fairly,  the  correctnesa  of  a  sin- 
gle one  cannot  be  challenged. 

Department  1.  Appeal  from  superior  court, 
Alameda  county. 

Action  by  Xathanlel  J.  Brlttan  against  the 
Oakland  Bank  of  Savings.  From  a  judgment 
for  defendant,  plaintiff  appealed.  The  Judg- 
ment Tvas  affirmed  (44  Pac.  339),  and  plain- 
tiff now  appeals  from  an  order  denying  a  new 
trial.    Affirmed. 

Jas.  L.  Crittenden,  for  appellant.  Dunne  & 
McPlke,  for  respondent 

VAN  DYKE,  J.  The  action  here  is  con- 
version. The  facta  of  the  case,  as  admitted, 
not  controverted,  or  established  by  a  prepon- 
derance of  the  testimony,  are  as  follows: 

In  December,  1881,  and  prior  and  subse- 
quent thereto,  A.  W.  Bowman  was  the  agent 
of  the  plaintiff  herein  to  collect  rents,  pay 
taxes,  and  supervise  his  variona  properties. 
The  plalDtiff  was  the  owner  of  120  shares  of 
stock  of  the  Bank  of  California,  represented 
by  certificate  Na  17,  and  in  December,  1881, 
or  the  beginning  of  January,  1882,  as  he  tes- 
tifies, be  assigned  this  certificate  in  blank  to 
said  Bowman,  for  the  purpose  of  raising  some 
money.  Bowman  was  at  this  time,  and  prior 
thereto  had  been,  a  director  in  the  defendant 
bank,  and  was  in  the  habit  of  borrowing 
large  sums  of  money  from  said  bank  on  secu- 
rities, generally  in  the  shape  of  stocks  put  up 
by  way  of  pledge.  In  the  latter  part  of  Jan- 
uary or  the  fore  part  of  February,  1882,  Bow- 
man presented  to  the  casbier  and  president  of 
the  defendant  bank  the  certificate  in  question, 
so  Indorsed  to  bim  in  blank  by  the  plaintiff. 
The  certificate  was  received,  and  placed  to  the 
account  of  Bowman,  entitled  "Overdraft  Ac- 
count" and  money  was  thereupon  or  there- 
after advanced  and  other  transactions  had, 
the  same  as  theretofore,  up  to  the  time  of 
Bowman's  failure.  In  1884.  On  October  15, 
1884,  the  defendant  bank  surrendered  the  cer- 
tificate of  stock  No.  17  to  the  Bank  of  Cali- 
fornia, and  had  a  new  certificate.  No.  809, 
issued  to  it  in  place  thereof,  for  the  shares 
represented  in  the  old  certificate  and  b^d  by 
it  in  pledge.  Neither  the  defendant  bank  nor 
its  officers,  other  than  director  Bowman,  bad 
any  notice  or  knowledge  of  the  fact  tliat  the 
certificate  in  question  was  the  property  of  the 
plaintiff,  up  to  the  demand  made  by  bim  Oc- 
tober 17,  1884.  On  October  17,  1884,  the 
plaintiff  made  a  demand  on  the  defendant 
for  the  stock  in  question,  as  the  6wner  there- 
of, which  demand  was  refused.  October  27, 
1^4,  the  petition  of  certain  creditors  of  Bow- 
man was  filed  to  liave  him  adjudged  an  in- 
solvent and  thereafter,  in  the  usual  course, 
he  was  so  adjudged  Insolvent    At  no  time 


from  the  date  of  the  transfer  of  the  certificate 
to  the  tiank  was  the  account  of  Bowman  for 
moneys  advanced  to  him  by  the  bank  reduced 
below  the  amount  of  the  securities,  including 
the  certificate  In  question,  and  his  account 
showed  that  between  July,  1884,  and  January, 
1885,  it  was  not  less  than  $42,500,  and,  deduct- 
ing the  pledged  stoclc,  it  was  in  the  neighbor- 
hood of  $24,000.  This  action  was  brought 
originally  Noveml)er  7,  1885,  by  Frank  Allyn, 
as  assignee  of  the  plaintiff,  against  the  pres- 
ent defendant  the  Bank  of  California,  said 
Bowman,  and  other  parties.  The  complaint 
was  amended  several  times,  and  finally,  on  the 
third  amended  complaint  and  the  answer 
thereto,  the  action  was  tried.  Before  the 
third  amended  complaint  was  filed  Bowman 
died,  and  Allyn,  the  former  plaintiff,  reassign- 
ed to  the  present  idaintiff,  who  was  substitut- 
ed in  his  place,  and  all  tbe  other  defendants, 
excepting  the  respondent  here,  were  omitted 
from  the  complaint  on  wMcb  the  action  was 
tried.  In  April,  1885,  the  action  was  tried 
before  a  Jury,  and  a  general  verdict  rendered 
in  favor  of  the  defendant  An  appeal  was 
had  to  this  court  from  the  Judgment  upon  the 
Judgment  roll  (112  QiL  1,  44  Pac.  339),  and 
the  Judgment  affirmed.  This  appeal  Is  taken 
from  the  order  denying  plaintiffs  motion  for 
a  new  trial.  Between  the  time  of  the  demand 
made  by  the  plaintiff  on  the  defendant  bank 
for  the  stock  in  question  and  the  bringing  of 
the  action,  to  wit  in  August,  1885,  the  defend-, 
ant  bank  sold  the  stock  at  private  sale,  with- 
out notice,  for  the  sum  of  $18,941,  which, 
with  interest  deducted  from  the  amount  then 
due  the  bank  from  Bowman,  left  a  balance 
of  $24,000.  In  May,  1887,  defendant  bank  as- 
signed its  claim  against  the  Bowman  estate 
in  the  insolvency  proceedings  to  W.  H.  Ohick- 
erlng  for  $4,616.73,  and  at  about  the  same 
date  Cbickerlng  assigned  the  same  to  the 
plaintiff  Brlttan. 

1.  One  of  the  contentions  of  the  appellant 
Is  that  the  defendant  bank,  having  sold  the 
stock  at  private  sale,  without  complying  with 
the  requirements  of  the  Code,  thereby  lost  its 
lien  and  all  interest  in  said  stock.  But  the 
case  here  is  not  that  of  a  mere  llenholder  or 
bailee,  but  it  is  a  case  of  pledge.  The  stock, 
as  already  shown,  was  indorsed  in  blank  by 
the  plaintiff  to  Bowman.  Plaintiff  dealt  with 
Bowman,  and  not  with  the  defendant  bank. 
The  account  as  furnished  by  Bowman  to  the 
plaintiff  of  his  transactions  as  his  agent  as 
given  in  evidence,  shows  this.  A  further 
fact  going  to  show  that  the  plaintiff  dealt  en- 
tirely with  Bowman,  and  not  with  the  bank, 
is  that  plaintiff  filed  Ills  claim  against  Bow- 
man on  the  balance  of  his  account  In  the  In- 
solvency proceedings  against  Bowman,  In- 
cluding this  same  stock,  as  certificate  No.  17, 
and  drew  from  the  insolvency  court  through 
the  assignee  in  Insolvency,  a  dividend  or  pay- 
ment on  said  claim.  There  was  also  in  evi- 
dence an  affidavit  by  the  plaintiff  for  the  ar- 
rest of  Bowman  at  the  time  of  his  failure,  for 
the  crime  of  embezzling  the  stock  in  ques- 
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tlon.  In  that  aflSdaTlt  he  said  that  Bowman 
"then  and  there  was  the  agent  of  deponent, 
and,  by  virtue  of  his  employment  as  such, 
there  came  Into  the  care  and  custody  of  him, 
the  said  A.  W.  Bowman,  one  hundred  and 
twenty  shares  of  the  capital  stock  of  the 
Bank  of  California,  •  *  •  which  said  cer- 
tificate of  stock  was  indorsed  in  blank  by 
deponent,  and  was  then  and  there  of  the  val- 
ue of  one  hundred  and  sbcty-flve  dollars  per 
share,— in  all,  of  the  value  of  nineteen  thou- 
sand eight  hundred  dollars,— all  in  lawful 
money  of  the  United  States;  and  the  said  A. 
W.  Bowman,  while  then  and  therg  having, 
as  aforesaid,  the  control  and  care  of  said 
shares  of  stock  and  the  aforesaid  certificate, 
did  then  and  there  fraudulently  appropriate 
the  same  to  his  own  use."  This  verified  com- 
plaint or  affidavit  was  filed  on  the  18th  day 
of  October,  1884,  being  the  next  day  after 
plaintlfC's  demand  on  the  defendant  Imnk, 
and  on  the  20th  day  of  the  same  month  (two 
days  thereafter)  be  brought  an  action  against 
the  present  defendant.  Bowman,  and  the 
Bank  of  'California,  for  an  in  junction,  in 
which  it  Is  also  aUeged  that,  for  s  long  time 
prior  to  the  15th  day  of  October,  the  defend- 
ant Bowman  was  the  agent  of  the  piaintlft  in 
and  attout  the  care  and  management  of  the 
plalntift's  business,  and  as  such  agent  had 
the  care  and  custody  of  the  said  stock,  which 
was  indorsed  to  him  in  blank,  giving  the 
value  thereof,  the  same  as  in  the  preceding 
affidavit  This  court,  in  Williams  v.  Ashe, 
111  Cal.  180,  43  Pac.  595,  distinguishes  be- 
tween a  mere  lienholder  and  a  pledgee.  In 
that  case  Ashe  turned  over  certain  horses  to 
one  Kelly  in  pledge  as  security  for  a  sum  of 
over  $4,000,  and,  after  holding  them  some 
time,  and  becoming  dissatisfied  with  the  first 
arrangement,  Kelly  claimed  them  as  owner, 
and  as  such  sold  and  delivered  them  to  the 
plaintifC  Williams.  Williams  supposed  be 
was  buying  the  horses  absolutely,  and  both 
he  and  Kelly  testified  that  the  sale  was  In- 
tended as  an  absolute  sale.  Nevertheless,  it 
was  found  that  the  transaction  between  Ashe 
and  Kelly  was  that  of  a  pledgor  and  pledgee. 
Ashe  having  got  possession  of  the  horses, 
Williams  brought  an  action  to  recover  them. 
The  Jury  in  the  case  returned  a  verdict  for 
the  plaintiff,  Williams,  for  the  return  of  the 
property,  and  found  the  value  of  his  Interest 
in  said  property  to  be  the  sum  of  $4,909.74. 
The  judgment  following  this  verdict  was  for 
the  return  of  the  horses  to  plaintiff,  and  de- 
creeing a  lien  upon  them  for  the  sura  named. 
Defendant  Ashe  appealed  from  the  Judgment. 
In  the  opinion  of  this  court  it  is  said:  "Wil- 
liams, it  is  to  be  remembered,  is  suing  pri- 
marily for  the  recovery  of  the  possession  of 
the  horses,  and  is  basing  his  claim  upon  an 
absolute  purchase  of  them  from  Kelly.  Kelly 
insists  that  he  was  the  owner,  and  sold  the 
horses  (and  not  any  pledgee's  Interest  hi 
them)  to  Williams;  that  Ashe's  deJ)t  to  him 
had  been  •  completely  extinguished,  and  that 
the  relation  of  creditor  and  debtor  did  not 


exist  between  them  at.  the  time  he  made  the 
sale.  Ashe,  upon  the  other  hand,  has  the 
horses  in  possession,  and  asserts  that  Kelly 
was  but  a  pledgee;  and,  having  sold  con- 
trary to  his  rights  as  pledgee,  having  repu- 
diated the  pledge  and  asserted  ownership, — 
in  short,  having  made  4  wrongful  conversion 
of  the  property,— the  lien  is  extinguished,  and 
he  is  entitled  to  retain  possession  against 
both  of  them.  So  far  as  concerns  the  rights 
of  one  who  has  a  mere  lien,  as  distiuguisheil 
from  one  who  claims  as  pledgee,  the  ques- 
tion has  been  answered  repeatedly.  It  is  the 
general  rule  that  a  lienholder  who  refuses, 
upon  proper  demand,  to  deliver  the  property 
without  setting  up  his  lien  thereon,  or  who 
bases  his  refusal  upon  a  claim  other  than 
that  of  lien,  waives  his  right  to  claim  a  lieu 
after  action  commenced.  It  Is  so  held  in  this 
state  by  the  cases  of  Lehmann  v.  Schmidt,  87 
Cal.  15,  25  Pac.  161,  and  Sutton  v.  Stepban, 
101  Cal.  545,  36  Pac.  106;  and,  from  the  num- 
ber and  uniformity  of  the  authorities  exam- 
ined, it  may  with  safety  be  said  that  this  rule 
is  universal.  Section  2010  of  the  Civil  Codt» 
enunciates  the  same  principle.  "It  Is  also  the 
rule  that  if  one  having  but  a  lieu  is  sued  in 
replevin,  and  answers  claiming  absolute  own- 
ership, he  will  not  be  permitted  upon  the 
trial  to  assert  any  right  as  lienor.  His  Hen 
is  absolutely  lost.  [Citing  a  number  of  cases 
from  other  states.]  •  •  •  The  latter  rule 
is,  however,  subject  to  this  manifestly  just 
limitation  that,  If  one  who  has  claimed  as 
owner  Is  afterwards  proved  to  have  but  a 
lien,  he  shall  not  thereafter  be  deprived  abso- 
lutely of  his  lien,  if  his  claim  was  honestly, 
though  mistakenly,  entertained  and  pressed; 
but,  before  he  can  be  allowed  his  lien,  he 
must  abandon  the  false  claim  of  ownership." 
Again:  "But  In  the  case  of  a  pleilgee  the  rule 
is  otherwise.  The  reason  for  the  distinction 
seems  to  be  based  upon  two  considerations: 
First,  that  the  pledgee  has  a  special  property 
In  the  chattels  which  the  other  class  does  not 
possess;  second,  that  a  conti-act  of  pledgi"^ 
carries  with  it  the  Implication  that  the  se- 
curity may  be  sold  to  discharge  the  obliga- 
tion, while  in  case  of  a  lien  (except  as  aided 
by  statute)  the  right  of  lien  is  not  understood 
to  carry  with  it  any  general  right  of  sale. 
Story,  Bailm.  §§  311-325.  But.  whatever  nuiy 
be  the  foundations  for  the  distinction,  it  is 
now  most  firmly  established  in  the  law  that 
a  pledgee  may  sell  or  assign  either  the  prop- 
erty or- his  Interest  in  it  to  a  bona  fide  pur- 
chaser, who  will  be  ailowcsi  to  hold  the  prop- 
erty imtil  the  extinguishment  of  the  original 
obligation."  The  sale  in  this  case,  not  being 
in  accordance  with  law,  simply  passed  to  the 
purchaser  the  rights  held  by  the  defendant 
bank,  and  if  suit  had  been  brought  against 
such  purchaser  by  the  plaiutlff  he  would 
have  been  required  to  pay  or  tender  only  the 
same  sum  that  he  Is  required  to  pay  or  ten- 
der, as  against  the  defendant  bank,  the 
pledgee.  This  court,  in  the  case  of  Willi;uu-i 
V.   Ashe,    111   Cal.   180,   43   Pac.    505,    says: 
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"But,  after  this  brief  consideration  of  a  few 
of  the  casea,  It  remains  to  be  added  that  in 
this  state  the  question  was  early  considered, 
and  decided  In  accordance  with  the  foregoing 
views,  in  the  case  of  Dewey  v.  Bowman,  8 
Cal.  145,  wherein  it  is  declared  that,  if  a 
pledgee  sells  the  pn^erty  absolutely,  with- 
out demand  or  notice  to  one  having  full 
knowledge  of  his  title,  while  the  absolute  title 
does  not  pass,  atiU  the  property  remains  in 
the  bands  of  the  purchaser  as  a  pledge,  with 
the  rights  to  the  purchaser  which  were  en- 
joyed by  the  original  pledgee."  See,  also, 
Belden  v.  Perkins,  78  111.  449,  and  Talty  y. 
Trust  Co..  93  U.  S.  321.  The  plaintiff,  having 
transferred  or  Indorsed  the  stock  in  blank, 
and  delivered  the  same  to  his  agent,  with 
power  to  negotiate  or  pledge  the  same,  cannot 
recover  from  a  pledgee  of  such  agent,  who 
took  it  in  good  faith  and  for  value,  without 
refunding  or  offsring  to  refund  the  amount 
advanced  by  the  second  party,  to  whom  It 
was  so  pledged.  In  McXeil  v.  Bank,  46  K. 
Y.  325,  it  was  held  that  an  innocent  sub- 
pledgee  was  entitled,  as  against  the  original 
pledgor,  to  hold  the  stock  for  the  full  amount 
advanced  by  the  subpledgee.  The  opinion 
proceeds:  "Where  the  true  owner  holds  out 
another,  or  allows  him  to  appear,  as  the  own- 
er of  or  as  having  full  power  of  disposition 
over  the  property,  and  Innocent  third  parties 
are  thus  led  into  dealing  with  such  apparent 
owner,  they  will  be  protected.  Their  rights 
in  such  cases  do  not  depend  upon  the  actual 
title  or  authority  of  the  parties  with  whom 
they  deal  directly,  but  are  derived  from  the 
acts  of  the  real  owner,  which  preclude  him 
from  disputing,  aa  against  them,  the  exlst- 
i-nce  of  the  title  or  power  which,  through  neg- 
ligence or  mistaken  confidence,  he  caused  or 
allowed  to  appear  to  be  vested  in  the  party 
making  the  conveyance."  Again:  "The 
common  practice  of  passing  the  title  to  stock 
by  delivery  of  the  certificate,  with  blank  as- 
signment and  power,  has  been  repeatedly 
shown  and  sanctioned  in  cases  which  have 
come  before  our  courts.  •  •  •  A  blank 
transfer  on  the  back  of  the  certificate  to 
which  the  holder  has  afllxed  his  name  is  a 
good  assignment,  and  a  party  to  whom  it  is 
delivered  is  authorized  to  fill  it  up  by  writing 
a  transfer  and  power  of  attorney  over  the 
signature."    Civ.  Code,  §  2991. 

2.  Another  contention  on  the  part  of  the  ap- 
pellant is  that  the  court  below  erred  in  exclud- 
ing the  defendant's  assignment  to  Chickering, 
and  Chickering's  assignment  to  plaintiff,  of 
the  claims  of  the  defendant  against  Bowman 
and  his  Insolvent  estate.  The  basis  of  this 
contention,  as  appears  in  the  briefs  and  by 
the  oral  argument  of  the  appellant's  counsel, 
is  that  by  this  sale  the  bank  had  no  further 
claim  against  Bowman  against  which  to  off- 
set or  recoup  the  stock  or  the  proceeds  there- 
of. As  appears  from  the  foregoing  statement 
of  facts,  the  original  certificate  of  stock  was 
surrendered  tfc  the  Bank  of  California,  and  a 
new  certificate  issued  to  the  defendant    This 


was  held  by  the  defendant  in  lieu  of  the  for- 
mer, as  a  pledge  to  secure  its  account  for 
money  loaned  Bowman;  and  this  account  was 
much  greater  than  the  value  of  the  stock  at 
the  time  of  plaintiff's  demand,  October  17, 
1884.  Wlien  the  plaintiff  demanded  the  stock, 
be  made  no  offer  to  pay  the  indebtedness  of 
Bowman  for  which  it  was  held  in  pledge,  or 
any  part  of  it;  and,  the  demand  being  refus- 
ed, the  defendant  held  the  new  certificate  as 
such  pledgee  up  to  the  sale  of  the  stock  in 
August,  1885.  After  the  sale,  as  already  stat- 
ed, the  proceeds  thereof  were  applied  on  the 
Bowman  Indebtedness,  leaving  still  a  large 
balance  of  indebtedness  from  Bowman  to  the 
*bank.  The  claim  filed  by  the  bank  in  the  hi- 
Bolvency  proceeding  was  long  after  this  sale, 
and  was  for  the  balance  only  of  the  overdraft 
account  or  indebtedness  of  Bowman  to  the 
bank,  after  deducting  the  proceeds  of  such 
sale.  The  amount  received  on  the  Chickering 
assignment  was  $4,616.73,  as  already  stated: 
Appellant,  however,  claims  that  the  defend- 
ant could  not  apply  the  proceeds  of  the  stock 
sold  in  August,  1885,  to  .the  overdraft  account 
of  Bowman,  but  was  obliged  to  keep  such 
proceeds  in  lieu  of  the  stock,  subject  to  the 
demand  of  the  plaintiff.  But  the  defendant 
did  apply  such  proceeds  to  the  Bowman  ac- 
count, and  this  action  is  brought  for  the  con- 
version of  said  stock  by  reason  of  such  sale, 
and  the  application  of  the  proceeds  by  the  de- 
fendant, as  aforesaid.  Besides,  the  matter 
offered  in  evidence  was  not  relevant  to  the 
issues  presented  by  the  last  amended  com- 
plaint and  the  answer  thereto,  on  which  the 
action  was  tried.  It  appears,  however,  that 
during  the  trial  the  plaintiff  asked  leave  of 
the  court  to  add  a  paragraph  to  his  last 
amended  complaint,  pleading  the  matter  of 
the  assignment  by  the  defendant  of  Its  claim 
In  the  insolvency  proceeding  of  Bowman,  but 
the  court  refused  to  grant  such  leave,  and  the 
appellant  assigns  this  as  one  of  the  errors. 
The  matter  of  granting  or  refusing  leave  to 
amend  Is  very  largely  In  the  discretion  of  the 
trial  court,  and  we  cannot  say  that  in  this 
instance,  taking  into  consideration  the  time 
when  the  application  was  made,  there  was 
any  abuse  of  discretion  to  refuse  the  applica- 
tion. 

3.  At  the  time  of  the  transaction  between 
Bowman  and  the  bank,  as  already  stated,  he 
was  a  director  In  the  bank.  Civ.  Code,  §  578, 
declares  that  no  director  or  oflieer  of  any  sav- 
ings and  loan  corporation  must,  directly  or  in- 
directly, for  himself  or  as  the  partner  or  agent 
of  others,  borrow  any  of  the  deposits  or  other 
funds  of  such  corporation,  and  declares  that 
the  office  of  any  director  or  officer  who  acts 
In  contravention  of  this  provision  shall  imme- 
diately thereupon  become  vacant.  This,  how- 
ever, is  of  no  advantage  to  the  appellant,  as 
the  violation  of  the  provision  In  question  could 
only  be  availed  of  at  the  instance  of  the  state 
or  sovereign  power.  Jones  v.  Indemnity  Co., 
101  U.  S.  C28;  Bank  v.  Matthews,  98  U.  S, 
621.    Besides,  the  transaction  was  executed. 
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In  Bank  t.  Boms,  104  Cal  473,  38  Fac.  102, 
the  court.  In  answering  a  similar  contention 
that  the  transaction  was  void  as  being  In  con- 
travention of  tbe  provision  of  the  Code,  laya: 
"We  do  not  think  this  contention  can  be  sus- 
tained. Tbe  obvious  purpose  of  the  section 
of  tbe  Code  invoked  and  relied  upon  was  to 
protect  savings  banks  and  their  depositors. 
To  bold,  therefore,  that  if  the  deposits  or 
funds  of  such  a  bank  should  be  borrowed  by 
any  of  Its  officers,  directly  or  indirectly,  no  ac- 
tion could  be  maintained  by  the  bank  to  re- 
cover the  money,  would  often  work  out  great 
Injustice  and  wrong."  The  bank,  therefore, 
could  have  sued  Bowman  to  recover  back  the 
money  loaned,  and  it  can  hold  the  pledged 
stock  or  Its  proceeds  in  a  suit  for  the  recov- 
ery of  the  same  until  such  money  lent  on  the 
faith  of  such  pledge  is  repaid. 

4.  Appellant  contends  that  the  evidence  Is 
Insufficient  to  support  the  verdict,  in  that  the 
evidence,  as  claimed,  shows  that  when  the 
plaintiff  demanded  the  stock  defendant  assert- 
ed the  unqualified  ownership  thereof,  and  re- 
fused to  deliver  it  on  that  ground.  This  Is 
contested  by  defendant,  and  there  la  a  sub- 
stantial conflict  in  the  evidence  in  reference 
to  this,  and  the  Jury  found  by  Its  verdict  for 
the  defendant  In  such  case.  It  must  be  as- 
sumed by  this  court  that  the  facts  are  in  ac- 
cordance with  the  defendant's  contention  on 
this  point 

5.  Appellant  challenges  the  correctness  of 
some  of  the  instructions  given  at  the  request 
of  the  defendant,  and  of  tbe  refusal  to  give 
other  instructions  offered  by  the  plaintiff,  and 
also  some  of  the  court's  charges  to  the  jury. 
But,  taking  the  instructions  and  charges  all 
together,  they  presented  the  case  fairly  to  the 
Jury. 

It  will  not  be  necessary  to  notice  In  detail 
the  other  points  presented  on  behalf  of  tbe 
appellant  It  Is  sufficient  to  say  that  we  see 
no  errors  In  any  of  them  prejudicial  to  the  ap- 
pellant, or  which  would  justify  a  reversal. 
The  order  denying  a  new  trial  is  affirmed. 


We  concur:    HARRISON,  J.;  HE^^SHAW, 


J. 


(22  Mont  E171 

GIBSON  T.   HUBBARD. 

(Snpreme  Court  of  Montana.     May  8,   1899.) 

Affulj^— SPBomcATioB  6v  EaitoB^ 

Where  appellant's  brief  contains  no  specifi- 
cation of  errors,  as  required  by  rule  6,  subd.  3 
(44  Pac.  vli.),  the  appeal  will  be  dismissed. 

Appeal  from  district  court,  Flathead  coun- 
ty; D.  F.  Smith,  Judge. 

Action  by  3.  B.  Gibson  against  W.  F.  Hub- 
bard. There  was  a  judgment  for  plaintiff, 
and  defendant  appMls.    Appeal  dismissed. 

Frank  L.  Gray,  for  appellant  H.  O. 
Swaney,  for  respondent. 


PER  CURIAM.  Claim  and  ddlvery.  This 
appeal  mnst  be  dismissed.  The  brief  con- 
tains no  specification  of  errors  relied  upon,  as 
required  by  subdivision  3,  rule  6,  of  this  court 
(44  Pac.  vil.).  The  appeal  is  brought  direct- 
ly within  the  announcement  made  last  year 
In  Beck  v.  O'Connor,  21  Mont  109,  63  Pac. 
94,  that  such  an  ntter  disregard  of  tbe  mlea 
of  the  court  would  be  punished  by  a  dis- 
missal of  the  appeal.  As  well  put  by  Chief 
Justice  Femberton,  "We  must  either  punish 
such  seeming  contempt  for  the  rules  or  abol- 
ish them."  Beck  v.  O'Connor,  supra;  Bab- 
cock  V.  Caldwell  22  Mont  — ^  66  Pac.  1081. 

Dismissed. 


(23  Ifont  60l> 
HINE3  V.  CARL  et  al. 
(Supreme  Court  of  Montana.     May  1,  1899.) 

ArrSAI/— BOKD— FiAUBB  TO  Fiix. 

Failure  to  file  appeal  bond  within  five  days 
Of  notice  of  appeal,  ai  required  by  Code  Civ. 
Proc.  i  1724,  renders  the  appeal  Ineffectual. 

Appeal  from  district  court,  Meagher  county; 
F.  K.  Armstrong,  Judge. 

Action  by  John  HInes,  Sr.,  against  Dennis 
Carl  and  others.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal  Appeal  dis- 
missed. 

E.  H.  Goodman,  fbr  apjpellants.  Itobt  B. 
Smith,  for  respondent 

PER  CURIAM.  Appeal  by  defendant  Cart 
from  an  order  of  the  district  court  of  Broad- 
water county,  entered  December  7,  1897,  de- 
nying his  motion  for  a  new  trial  Notice  of 
appeal  was  served  on  January  17,  1898,  but 
not  until  the  3l8t  day  of  the  same  month  was 
any  undertaking  on  appeal  filed.  Plaintiff 
moves  the  court  to  dismiss  the  appeal  upon  the 
ground  that  the  undertaking  was  not  filed 
within  the  time  prescribed  by  statute.  The 
motion  must  be  granted.  By  section  1724 
of  the  Code  of  Civil  Procedure  an  appeal  to 
the  supreme  court  is  declared  Ineffectual  for 
any  purpose  unless  within  five  days  after  serv- 
ice of  the  notice  of  appeal  an  undertaking  be 
filed  or  waived,  or  a  deposit  of  money  be 
made,  as  provided  in  section  1726  of  the  same 
Code.  There  was  neither  waiver  nor  deposit 
In  this  case,  and  the  undertaking  was  not  filed 
until  after  the  lapse  of  five  days  from  the 
time  when  the  notice  of  appeal  was  served. 
The  statutory  provisions  regulating  the  mode 
of  perfecting  appeals  mnst  be  strictly  followed. 
Creek  v.  Waterworks  Q).,  22  Mont.  — ,  W 
Pac.  362.  In  the  absence  of  a  waiver  or  of 
a  deposit  of  money,  to  perfect  an  appeal  the 
imdertaking  must  be  filed  within  the  five  day* 
limited  by  the  statute.  Omission  in  this  re- 
gard renders  the  attempted  appeal  wholly  iii- 
effectual  (Pardee  t.  Murray,  4  Mont.  35,  1 
Pac.  737;  Creek  t.  Waterworks  Co.,  supra), 
and  this  court  has  therefore  no  Jurisdiction. 
The  appeal  Is  dismissed  for  want  of  jurisdic- 
tion.   Dismissed. 
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8TATB  ex  rel.  RBINS  et  aL  t.  DISTRICT 

COURT  or  SIXTH  JUDICIAL  DIST. 

IN  CARBON  COUSTY.' 

(Sapreme  Court  of  Montana.     April  24,  1899.) 

ArrK^ii — Stat  Bond — RBLSiiSB  at  Subbtus — Cxa- 
Tioauu— Whbh  Lub. 

l.Civ.  Code,  H  3681,  3682,  proyide  that  a 
■nretr  cannot  be  ueld  bejrond  the  ezpreis  terms 
uf  hia  contract,  in  the  interpretation  of  which 
the  same  rules  shall  govern  as  in  other  con- 
tracte.  Code  Civ.  Proc  Si  1728,  1780,  provide 
that  an  appeal  does  not  stay  ezecntion  unless 
an  undertaking  be  executed  by  appellant,  with 
aureties,  conditioned  for  payment  of  the  judg- 
ment as  affirmed,  which  appeal,  thus  perfected, 
ahall  stay  all  further  proceedings  in  the  court 
below.  Id.  I  1782,  provides  that,  where  sure- 
ties fail  to  justify  when  excepted  to,  execution 
on  the  judgment  shall  be  no  longer  stayed. 
Hthl,  that  sureties  on  such  a  bond  were  not 
liable,  though  they  failed  to  justify  as  required, 
where  respondent,  before  determination  of  the 
appeal,   issued  execution  against  appellant. 

2.  Where  sureties  on  a  bond  given  to  obtain 
stay  of  execution  on  appeal  fail  to  justify  when 
excepted  to,  as  required  by  statute,  and  re- 
spondent thereafter,  and  before  the  appeal  is 
determined,  obtains  an  order  authorizing  exe- 
cution against  appellant,  and  levies  on  and  sells 
the  letter's  property,  thereby  releasing  the  sure- 
ties, tbe  entry  of  judgment  against  them  by 
the  lower  court,  after  affirmance,  on  motion  of 
respondent,  is  in  excess  of  jurisdiction,  and  re- 
viewable by  certiorari. 

Certiorari  by  the  state,  on  relation  of  John. 
P.  Reins  and  others,  against  the  district  court 
of  the  Sixth  Judicial  district  in  and  for  Car- 
bon county,  to  review  a  Judgment  Judg- 
ment set  aside  as  to  relators. 

Certlorail  to  review  a  Judgment  of  the  dis- 
trict court  of  the  Sixth  Judicial  district  en- 
tered November  21,  1898,  against  the  relators, 
for  93,456.47,  as  sureties  on  an  tmdertalctng 
to  stay  execution  on  appeal  to  this  court  from 
a  Judgment  of  said  district  court  In  tbe  case 
of  Beck  ▼.  O'Connor,  reported  In  21  Mont 
109,  63  Pac.  94.  Tbe  return  shows  that  on 
July  23,  1896,  Judgment  was  entered  in  the 
aforesaid  court  In  favor  of  Walter  Cooper  and 
William  O'Connor,  against  WUIlam  Beck,  for 
tbe  sum  of  $4,208.60  and  costs;  that  on  March 
20,  1897,  said  Beck  appealed  from  said  Judg- 
ment to  this  court  and  attempted  to  procure 
a  stay  of  execution  by  flUng  an  tmdertaking 
on  appeal,  signed  by  relators  as  sureties.  The 
undertaking'  recites  that  whereas  WllUam 
Beck  Is  about  to  appeal  to  the  supreme  court 
from  tbe  Judgment  made  and  entered  against 
bim  In  tbe  aforesaid  action  of  Beck  v.  O'Con- 
nor, etc.,  and  continues  substantially  as  fol- 
lows: Now,  therefore,  in  consideration  of 
tbe  premises,  and  of  such  appeals,  we,  tbe 
undersigned  (naming  the  sureties,  who  are 
relators  In  this  application),  "do  hereby  Joint- 
ly and  severally  undertake  and  promise,  on 
tbe  part  of  the  appellant  William  Beck,  tbat 
tbe  said  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on 
tbe  said  appeals,  not  exceeding  three  hun- 
dred dollars,  to  which  amount  we  acknowledge 
ourselves  Jointly  and  severally  bound.  And 
whereas  the  appellant  is  desirous  of  staying 


execution  of  tbe  said  Judgment  so  appealed 
from,  we  do  further,  In  consideration  thereof 
and  of  the  premises.  Jointly  undertake  and 
promise,  and  do  acknowledge  ourselves  fur- 
ther Jointly  and  severally  bound  in  the  fur- 
ther sum  of  eight  thousand  four  hundred  and 
thirty-six  (98,436.00)  dollars,  being  double  tbe 
amount  named  In  said  Judgment,  tbat  If  said 
Judgment  appealed  from,  or  any  part  thereof, 
be  afiSrmed,  or  the  appeal  be  dismissed,  the 
said  appellant  shall  pay  respondents  the 
amount  directed  to  be  paid  thereby,  or  the 
part  of  such  amount  as  to  which  tbe  same 
shall  be  afCtrmed,  if  affirmed  only  In  part, 
and  all  damages  and  costs  which  shall  be 
awarded  against  tbe  appellant  upon  the  ap- 
peal; and  that  if  the  appellant  does  not  make 
sudi  payment  within  thirty  days  after  the  fil- 
ing of  the  remittitur  from  the  said  snpreme 
court  in  the  court  from  which  tbe  appeals  are 
taken.  Judgment  may  be  entered,  on  motion  of 
the  respondents.  In  their  favor,  against  the 
sureties  for  such  amount,  together  with  In- 
terest, that  may  be  due  thereon,  and  tbe  dam- 
ages and  costs  which  may  be  awarded  against 
the  appellant,  upon  the  said  appeals  herein: 
provided,  however,  that  the  Judgment  to  be 
entered,  as  aforesaid,  against  the  said  sureties, 
shall  be  for  such  amounts  only  as  in  their  affi- 
davits of  Justification,  accompanying  this  un- 
dertaking, each  of  the  said  sureties  states  tbat 
he  Is  severally  worth."  It  further  appears 
that  upon  tbe  flltaig  of  said  undertaking,  and 
within  the  time  prescribed  by  law  therefor, 
respondents  in  said  appeal  served  and  filed 
their  exceptions  to  the  sufficiency  of  the  sure- 
ties to  the  above  undertaking.  This  was  done 
under  section  1782,  Code  Civ.  Proc.  It  then 
appears  that  the  sureties  on  said  undertaking 
did  not  Justify,  as  required  by  law,  and  that 
thereafter,  on  the  17th  day  of  May,  1897,  re- 
spondents in  said  appeal,  by  petition  to  said 
district  court,  set  forth  the  fact  of  the  service 
of  tbe  notice  to  the  sureties  to  Justify  as  re- 
quired by  law,  and  thehr  failure  to  do  so,  and 
asked  tbe  said  court  to  order  tbe  clerk  of  the 
court  in  and  for  Carbon  county  in  said  Sixth 
Judicial  district  to  Issue  an  execution  to  satisfy 
the  Judgment  theretofore  rendered  In  said 
cause;  and  that.  If  Judgment  could  not  be 
made  out  of  the  property  of  Beck  in  Carbon 
county,  the  clerk  be  directed  to  issue  alias  ex- 
ecutions to  the  sberifts  of  Gallatin  and  Silver-  ° 
bow  counties,  respectively.  This  petition  was 
heard,  and  on  May  17th  an  order  made  in  ac- 
cordance with  the  prayer  thereof.  Tbe  return 
shows  that  the  sheriff  of  Oallatln  county  levied 
upon  and  sold  certain  real  property  belonging 
to  William  Beck,  but  tbe  amoimt  realised  was 
insufficient  by  a  large  sum  to  satisfy  the  Judg- 
ment It  also  appears  that  on  the  appeal  to 
this  court  from  the  Judgment  referred  to,  in 
Beck  T.  O'OonnoT,  supra,  the  Judgment  of  the 
district  court  was  affirmed  on  May  9,  1898. 
The  remittitur  of  this  court  was  ffled  in  the 
district  court  on  July  11,  1898.  Thereafter, 
and  on  November  21,  1898,  counsel  for  defend* 
ants  and  respondents  hi  the  suit  of  Beck  T. 


*  For  opinion  «n  petiti(ni  for  rehearing,  see  67  Pac.  14& 


Digitized  by 


Google 


90 


57  PACIFIO  BBPOHTEB. 


(MODT. 


O'Connor,  anpn,  moved  the  district  court  tbat 
judgment  be  entered  against  tbe  several 
bondsmen  of  Beck  on  tbe  appeal  bond  filed 
March  20,  1897.  It  appears  this  motion  was 
not  served  upon  or  contested  by  these  relators, 
bondsmen  In  the  bond  on  appeal.  The  motion 
was  granted,  and  on  the  same  day  (November 
21,  1898)  Judgment  was  rendered  In  favor  of 
Cooper  and  O'Connor,  and  against  the  sureties, 
for  $3,456.47,  balance  due  on  the  Judgment 
against  Beck,  together  with  Interest  There- 
after Cooper  and  O'Connor  had  execution  is- 
sued against  these  relators,  and  placed  the 
some  In  the  hands  of  the  sheriff  of  Sllverbow 
county;  and,  imder  command  of  the  execu- 
tion, the  sheriff  was  about  to  levy  upon  and  ^ 
sell  the  property  of  relators  when  writ  here- 
in was  Issued  commanding  the  sold  district 
court  to  certify  to  this  court  a  transcript  of 
the  record  and  proceedings  in  the  action  of 
Beck  V.  O'Connor,  to  be  reviewed  by  this 
court;  and  in  tbe  meantime  the  district  court 
was  directed  to  desist  from  further  proceed- 
ings, and  execution  was  stayed. 

B.  N.  Harwood  and  Robt.  McBrlde,  for  re- 
lators. A.  J.  Campbell  and  Sydney  Fox,  for 
defendant 

HUNT,  J.  (after  staUng  the  facts).  The 
consideration  of  the  undertaking  of  these  re- 
lators was  a  stay  of  execution  pending  the  de- 
termination of  tbe  appeal  from  the  district  to 
the  supreme  court  in  the  case  of  Beck  v. 
O'Connor,  53  Pac.  94.  If  no  stay  could  have 
been  had  until  tbe  Judgment  of  this  court  was 
rendered,  the  sureties  might  never  have  exe- 
cuted the  bond.  Certain  present  conditions 
often  exist  under  which  a  man  will  assume  a 
liability  upon  an  appeal  and  stay  bond  which 
under  other  circumstance  he  would  not.  Tbe 
suspension  of  a  levy  under  an  execution 
against  a  Judgment  debtor  until  bis  appeal  can 
be  heard  by  the  supreme  coiurt  may  operate  so 
advantageously  to  such  an  appellant  as  to 
impose  upon  tbe  sureties  on  the  stay  bond 
comparatively  slight  risk  of  eventually  having 
to  pay  tbe  Judgment  appealed  from  should  tbe 
aame  be  affirmed,  while  a  levy  before  the  ap- 
peal Is  heard  and  determined  might  have  the 
effect  of  ruining  the  appellant  and  removing 
every  opportunity,  otherwise  close  at  hand, 
'to  prepare  himself  to  pay  the  Judgment  if  af- 
firmed, and  to  protect  bis  sureties  against  pay- 
ment on  their  part  Stay  of  execution  being 
a  consideration  of  great  value,  sureties  who 
execute  an  undertaking  therefor  have  a  right 
to  rely  upon  tbe  letter  of  their  bond,  and  to 
stand  upon  the  entirety  of  the  expressed  con- 
sideration therein,  and  their  liability  cannot 
be  extended  by  implication.  Smith  v.  Lovell, 
2  Mont  332.  This  principle  Is  formulated  In 
sections  3681  and  3€82  of  tbe  Civil  Code, 
which  provide  that  a  surety  cannot  be  held 
beyond  tbe  express  terms  of  his  contract  and 
that,  In  tbe  interpretation  of  tbe  terms  of  a 
contract  of  suretyship,  the  same  rules  are  to 
be  observed  as  In  the  case  of  other  contracts. 


In  tbe  application  of  these  general  rules  It  la 
necessary  that  relators  be  secured  the  con- 
sideratiou,  and  the  entire  consideration, 
named  In  the  etpren  terms  of  their  bond  or 
undertaking,  unless  they  have  done  tbat 
which  has  excluded  them  from  tbe  benefits 
of  the  rules.  Let  us  see  If  they  have.  Tbe 
record  shows  tbat  they  agreed  that  In  con- 
sideration of  a  stay  of  execution  of  tbe  Judg- 
ment appealed  from,  they  became  bound  In 
tbe  sum  named  in  the  undertaking  that  if  said 
Judgment  appealed  from,  or  any  part  thereof, 
was  affirmed,  or  tbe  appeal  was  dismissed, 
by  tbe  supreme  court,  appellant  Beck  would 
pay  respondents  Cooper  and  O'Connor  tbe 
amount  directed  to  be  paid,  and  all  damages 
and  costs  awarded  against  appellant  on  the 
appeal.  They  did  not  agree  to  pay  If  any 
stay  was  given,  but  did  if  a  stay  was  given 
until  tbe  appeal  was  affirmed  or  dismissed  by 
the  supreme  court.  But  what  occurred? 
Nearly  a  whole  year  before  this  court  handed 
down  Its  opinion  in  tbe  appealed  suit  of  Beck 
V.  O'Connor,  supra,  affirmiog  tbe  Judgment  of 
tbe  lower  court,  execution  on  tbe  Judgment 
appealed  from  bad  been  issued  by  an  order  of 
the  district  court,  made  at  the  instance  of  re- 
spondents Cooper  and  O'Connor,  the  property 
of  tbe  appellant  Beck  had  been  levied  upon 
and  sold,  and  the  proceeds  of  such  sale  had 
been  applied  on  the  Judgment  appealed  from. 
So  far,  this  action  of  respondents  was  In  total 
disregard  of  tbe  contract  of  tbe  sureties,  and 
put  the  respondents  in  an  attitude  of  an- 
nouncing to  the  sureties  that,  as  respondents, 
they  woidd  no  longer  i-ely  upon  the  under- 
taking for  a  stay,  but  bad  abandoned  the 
same,  and  bad  resorted  to  their  execution  by 
levying  upon  the  appellant's  property.  Now, 
we  inquire  whether  tbe  bondsmen  can  avail 
themselves  of  this  action  of  respondents  to 
claim  exoneration  from  liability  on  tbe  stay 
bond.  Counsel  say  the  sureties  cannot,  even 
though  their  contract  is  express  in  Its  terms, 
because  of  their  omission  to  Justify  on  the 
stay  bond,  as  required,  by  section  1732  of  the 
Code  of  Civil  Procedure,  after  exception  to 
their  sufficiency  was  made  In  due  form  by 
O'Connor  and  O)oper.  This  omission,  it  Is 
argued,  was  the  sureties'  own  act,  and,  be- 
cause of  it  execution  was  no  longer  stayed; 
wherefore  it  Is  concluded  tbat  O'Connor  and 
Cooper,  respondents  in  tbe  appealed  suit  had 
a  right  to  proceed  under  tbe  execution,  and, 
if  tbe  Judgment  was  not  satisfied  by  tbe  exe- 
cution against  Beck,  they  could  still  bold  tbe 
sureties  should  the  Judgment  be  affirmed  on 
appeal  to  this  court  This  argument  has  an 
unsound  basis,  for  It  necessarily  Involves  the 
proposition  tbat  a  Justification  to  an  under- 
taking, if  required  of  the  sureties  after  they 
have  been  excepted  to,  becomes  so  blended 
with  the  undertaking  Itself  that  nonobserv- 
ance  of-  the  statute  requb-lng  the  Justification 
not  only  fails  to  longer  stay  the  execution. 
but  reaches  to  the  letter  of  the  undertaking 
itself,  by  Importing  into  its  terms  an  agree- 
ment to  pay  the  Judgment  appealed  from,  If 
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affirmed  or  dlsmiased,  notwithstanding  the 
fact  that  the  express  consideration  of  a  stay 
pending  the  determination  of  the  appeal  by 
this  court  has  failed.  The  exact  fault  of  this 
reasoning  seems  to  ns  to  Ue  In  a  confusion 
of  the  consequences  of  a  failure  on  the  part 
of  sureties  to  justify  with  those  foUowlDg 
the  levy  of  an  execution  by  respondents  be- 
fore the  appeal  la  determined  by  this  court 
Mere  failure  to  Jnstlfy  does  not  relieve  the 
sureties  guilty  of  the  omission,  and  consti- 
tutes no  defense  against  their  liability.  Blair 
V.  Hamilton,  32  Cal.  50;  Murdock  v.  Brooks, 
88  Cal.  596.  Their  contract  to  pay  the  Judg- 
ment appealed  from,  upon  affirmance  or  dis- 
missal thereof,  Is  not  at  all  affected  (People 
T.  Shirley,  18  Cal.  121;  Lee  ▼.  Watson,  IS 
Mont.  228,  88  Pac.  1077),  nor  Is  their  obliga- 
tion In  the  least  lessened,  by  neglect  to  prove 
their  solvency,  provided  the  consideration  of 
a  stay  is  not  taken  away  from  them  by  the 
voluntary  act  of  the  respondents.  The  stat- 
ute requiring  a  Justification  is  directory,  and 
meant  to  be  for  respondents',  not  appellant's, 
benefit.  Respondents  here  could  have  waived 
the  statutory  provisions  entirely  by  never 
moving  to  have  the  sureties  Justify;  yet  the 
sureties'  undertaking  would  have  stood  as  of 
full  force  and  effect  so  long  as  its  considera- 
tion was  not  impaired,  until  the  determina- 
tion of  the  appeal  or  the  dismissal  thereof 
by  this  court.  We  do  not  question  the  cor- 
rectness of  the  doctrine  recognized  In  Moffat 
T.  Greenwalt,  90  Cal.  871,  27  Pac.  286,  which 
will  not  allow  sureties  on  a  stay  bond  to  claim 
release  where,  through  their  own  omissions, 
they  have  failed  to  Justify  under  a  statute 
like  section  1732,  requiring  them  to  do  so  If 
their  sufficiency  Is  excepted  to.  Unquestion- 
ably, that  Is  the  law.  But  that  rule  does  not 
conffict  at  all  with  the  right  of  sureties  to 
have  the  stay  of  execution  granted  and  named 
as  the  consideration  of  their  undertaking,  If 
they  are  to  be  called  upon  to  pay  the  Judg- 
ment when  affirmed;  and  It  Is  this  right  that 
these  sureties  have  never  waived.  It  was  not, 
therefore,  the  nonobservance  of  the  statute 
which  relieved  the  sureties  of  liability  at  all,  for 
It  did  not;  but  it  was  the  act  of  the  respondents 
In  levying  the  execution  against  the  property 
of  the  Judgment  debtor,  and  selling  the  some, 
when  they  need  not  have  done  so,  and  should 
not,  if  tbey  meant  to  rely  upon  the  sureties' 
undertaking  for  a  stay,  executed  for  their 
benefit  Respondents  had  a  right  under  sec- 
tion 1732,  supra,  to  proceed  with  the  execu- 
tion after  tbe  time  had  elapsed  in  which  the 
sureties  should  have  Justlfled,  no  matter 
whether  the  api>eal  had  been  beard  or  not; 
for  execatlon  was  no  longer  stayed,  and,  un- 
der sncb  circumstances,  tbe  sureties  could 
have  Interposed  no  obstacle  to  the  levy  upon 
tbe  appellant's  property;  but  in  pursuing  that 
course,  they  destroyed  the  consideration  named 
in  tbe  sureties'  contract,  deprived  them  of 
the  benefit  of  It,  and,  having  done  so,  they 
cannot  now  fix  the  sureties'  liability  under 
contingencies  not  embraced   In  their  undet^ 


taking,  or  the  several  statutes,  incladlng  sec- 
tions 1720  and  1730  of  the  Code  of  Civil  Pro- 
cedure, with  relation  to  which  the  undertak- 
ing was  given.  Having  made  their  election 
to  proceed  with  the  levy  and  sale  thereunder, 
we  think  they  chose  to  treat  the  stay  bond 
as  ineffectual,  and  we  hold  that  they  have 
waived  their  right  to  a  Judgment  against  the 
sureties.  As  bearing  more  or  less  upon  the 
case,  we  cite  Railroad  Co.  v.  Braillard  (Wash.) 
40  Pac.  382,  and  Powers  v.  Cbabot  (CaL)  28 
Pac  1070.  It  is  hardly  necessary  to  add  that 
In  discussing  tbe  liabUity  of  the  sureties  on 
the  stay  bond,  we  do  not  mean  to  Imply  that 
the  bond  is  not  good  to  perfect  the  appeal 
Itself.  We  believe  it  is.  Schacht  v.  Odell, 
62  Cal.  447;  HIU  t.  Flnnigan,  64  CaL  313; 
Hayne,  New  Trials  &  App.  p.  678.  Our  opin- 
ion only  goes  to  the  effectiveness  of  the  obli- 
gation to  secure  tbe  ancillary  relief  of  staying 
execution  on  tbe  Judgment  from  wbteh  the 
appeal  is  prosecuted. 

2.  As  to  remedy  by  certiorari:  Was  the  ac- 
tion of  the  district  court  in  entering  Judgment 
In  favor  of  the  respondents  Beck  and  O'Con- 
nor, against  tbe  sureties  on  the  stay  bond,  in 
excess  of  the  Jurisdiction  of  that  court?  We 
believe  It  was.  As  hereinbefore  decided,  when 
the  respondents  proceeded  with  the  levy  nnd 
sale,  they  elected  to  abandon  the  security  of 
the  stay  bond,  and  released  the  sureties  upon 
tbelr  undertaking  to  pay  the  Judgment  affirm- 
ed by  this  court  Respondents'  position  be- 
came analogous  to  that  of  a  plaintiff  who 
dismisses  one  of  two  causes  of  action  against 
a  dpfendabt  Tbis  he  may  do,  according  to  the 
provisions  of  the  Code  (Code  Civ.  Proc.  {  1004); 
and  If  he  so  acts  defendant  is  no  longer  bound 
to  pay  attention  to  that  cause  wbtob  plaintiff 
has  dismissed  (Loeb  ▼.  Willis,  100  N.  Y.  235, 
3  N.  B.  177).  Relators'  case  is  stronger,  bow- 
ever;  for,  until  the  Judgment  appealed  from 
was  affirmed  by  this  court  and  until  tbe  re- 
mittitur was  ffied  with  the  derk  of  tbe  (dis- 
trict court,  and  until  appellant  bad  failed  for 
80  days  thereafter  to  pay  tbe  Judgment  no 
Judgment  could  have  been  rendered  against 
the  sureties,  for  until  then  the  court  acquired 
no  Jurisdiction  over  their  persons,  under  the 
stipulations  of  their  contract  or  otherwise. 
Furthermore,  at  that  time  they  were  under  no 
obligation  to  go  Into  tbe  district  court  for  the 
reason  that  the  records  of  that  court  showed 
the  prior  order  authorizing  execution  and  levy, 
together  with  the  fact  of  levy  and  sale,  which 
(always  considering  the  bond  for  a  stay  only) 
operated  as  a  complete  release  to  the  sureties, 
and  put  them  beyond  the  Jurisdiction  of  the 
court  In  subsequent  ex  parte  proceedings  at- 
tempted to  be  had  against  them  under  the 
terms  of  the  stay  bond  and  the  statute  under 
which  the  bond  was  given.  Watts  v.  Over- 
street  78  Tex.  571,  14  8.  W.  704.  The  con- 
tingencies necessary  to  happen  before  tbe 
sureties'  liability  was  fixed  had  not  only  fail- 
ed to  happen,  but,  by  respondents'  prior  ac- 
tion, they  had  been  prevented  from  happening; 
and,  In  our  Judgment,  the  court  bad  lost  Juris- 
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diction  over  these  relators.  The  case  is  one, 
therefore,  where  the  action  of  the  court  In  en- 
tering judgment  against  the  sureties,  and  au- 
thorizing execution  thereunder  to  be  Issued, 
was  more  tlian  a  mere  Irregularity  or  error  of 
law  occurring  in  the  course  of  proceedings 
which  the  court  was  authorized  to  conduct, 
and  amounted  to  an  excess  of  the  power  of 
the  court,  and  became  subject  to  be  reviewed 
by  this  writ.  It  is  therefore  ordered  that  the 
Judgment  and  order  of  the  district  court  in  and 
for  Carbon  county,  made  and  entered  on  No- 
vember 21,  1898,  against  these  relators  as 
sureties  upon  the  stay  bond  in  the  case  of 
Beck  V.  O'Connor,  In  so  far  as  It  affects  said 
relators  as  sureties  on  the  stay  bond,  be,  and 
the  same  is  hereby,  set  aside  and  annulled. 

BRANTLY,  O.  J.,  and  PIQOTT,  J.,  concur. 


(22  Mont.  6U) 

GREGG  T.  KOMMERS  et  al, 

(Supreme  Court  of  Montana.     May  8,  1899.) 

Afpbajc/ — Review — Brief — Mohtqaoe — Deed    Ab- 
80LUTX  IN  Form— New  Trial. 

1.  Where  judgment  on  foreclosure  fails  to  ex- 
pressly provide  that  no  deficiency  judgment 
shall  be  entered  against  the  mortgagor,  and  he 
does  not  appeal  therefrom,  no  other  party  to 
the  appeal  can  object  thereto. 

2.  Where  money  was  loaned,  and  a  deed  to 
secure  the  same  executed  in  blank,  and  depos- 
ited in  escrow,  to  be  filled  in  with  name  of 
mortf^agor,  and  delivered  to  him  on  payment  of 
the  loan,  it  was  admissible  in  evidence,  as  bear- 
ing on  the  question  whether  the  transfer  was 
a  mortgage  or  an  absolute  sale. 

3.  Where  no  exception  is  noted,  admission  of 
evidonce  cannot  be  reviewed. 

4.  Where  the  brief  does  not  refer  to  the 
pages  where  evidence  alleged  to  have  been  er- 
roneously admitted  is  shown,  the  assignments 
will  not  be  considered. 

5.  A  new  trial  will  not  be  granted  for  newly- 
discovered  evidence  because  a  witness  who 
testified,  tbroagh  forgetfnlness,  failed  to  state 
all  he  knew. 

Appeal  from  district  court.  Cascade  county; 
0.  H.  Benton,  Jndge. 

Action  by  J.  O.  Gregg  against  Louis  Kom- 
mers  and  others.  Judgment  for  plalntilf.  De- 
fendants Henry  H.  Porter  and  John  W.  Stan- 
ton appeal.    A£anned. 

The  complaint  In  this  action  alleges  that 
on  March  19, 1892,  the  plaintiff  and  the  defend- 
ant Kommers  entered  into  a  contract  of  that 
date,  substantially  as  follows:  Gregg  agreed 
to  loan  to  Kommers,  for  a  term  of  one  year 
from  the  date  of  the  contract,  the  sum  of  $1,- 
000,  with  Interest  from  date  at  the  rate  of 
18  per  cent  per  annum  until  paid.  To  secure 
this  loan,  Kommers  agreed  to  convey  by  deed 
a  certain  tract  of  land  In  Cascade  county, 
which  had  been  entered  by  Kommers  at  the 
United  States  land  office  on  March  3,  1892. 
In  order  to  induce  Gregg  to  make  the  loan, 
Kommers  agreed  that  his  title  was  good,  under 
the  homestead  laws  of  the  United  States.  The 
agreement  further  witnessed  that  Kommers 
agreed  to  execute,  contemporaneously  with  the 
contract,  a  warranty  deed  to  one  H.  H.  Porter 


for  the  land  aforesaid,  for  a  consideration  of 
$2,000  expressed  therein,  which  said  deed  was 
to  be  placed  In  the  custody  of  John  W.  Stan- 
ton until  Porter  should  execute  a  deed  with 
the  name  of  the  grantee  to  be  left  blank,  and, 
after  Porter  had  executed  the  deed  as  afore- 
said, Stanton  was  to  have  the  deed  of  Kom- 
mers to  Porter  recorded.  The  deed  to  be  exe- 
cuted by  Porter  was  to  be  placed  in  escrow.  In 
the  custody  of  Stanton,  and  was  to  I>e  held  un- 
til Kommers  should  pay  the  loan,  with  interest 
thereon,  and,  upon  the  payment  of  the  loan  by 
Kommers  to  Gregg,  Stanton  should  have  pow- 
er, which  was  given  him  by  the  contract  Itself, 
to  Insert  the  name  of  Kommers  as  grantee  in 
the  Porter  deed,  and  to  deliver  the  same  to 
Kommers;  whereupon  Kommers  should  be 
entitled  to  receive  the  deed,  and  should  be  en- 
titled to  the  land  as  If  no  conveyance  had  ever 
been  made.  The  contract  further  recited  that 
Porter  had  no  interest  of  any  nature  in  the 
land,  and  that,  upon  payment  to  him  of  the 
loan  and  interest,  Gregg  should  have  no  fur- 
ther or  other  Interest  in  the  land,  but  that 
Kommers  should  have  full  enjoyment  thereof 
as  if  the  aforesaid  conveyances  had  not  been 
made.  The  contract  then  continued:  "It  be- 
ing understood  between  the  parties  hereto  that 
the  title  to  the  lands  and  conveyances  afore- 
said is  made  as  security  for  said  loan,  and  not 
as  an  absolute  sale,  the  same  being  Intended 
as,  and  deemed  to  be  In  the  nature  of,  a  mort- 
gage." The  complaint  averred  that,  upon  the 
execution  and  delivery  of  the  aforesaid  con- 
tract, Gregg  loaned  Kommers  $1,000  upon  the 
terms  and  conditions  set  out  in  the  contract, 
and  thereby  Kommers  became  indebted  to 
Gregg  in  the  sum  of  $1,000  and  Interest,  which 
has  not  been  paid.  It  is  then  averred  that, 
at  the  time  of  making  the  contract  aforesaid, 
Kommers  owned  the  property  therein  de- 
scribed, and  tha+  at  the  request  of  Gregg,  and 
in  order  to  secu'c  the  payment  of  the  Indebted- 
ness, Kommers  executed  and  delivered  to 
the  defendant  H.  H.  Porter  a  deed  of  convey- 
ance conveying  to  Porter  the  legal  title  to  the 
land  In  trust,  to  be  held  by  Porter  to  secure 
the  payment  of  the  loan  to  Gregg  until  the 
Indebtedness  from  Kommers  to  Gregg  should 
be  fully  paid,  and  upon  full  payment,  as  pro- 
vided In  the  contract,  the  lands  were  to  be 
recouveyed  to  Kommers.  It  is  alleged  that, 
after  Kommers  made  the  deed  to  Porter  in 
trust.  Porter,  in  accordance  with  the  con- 
tract and  on  the  request  of  Kommers,  on 
April  4,  1892.  made  and  acknowledged  a  cer- 
tain deed  of  conveyance  for  'said  lands,  but 
left  the  name  of  the  grantee  blank,  as  pro- 
vided for  in  the  contract;  and  thereupon 
Kommers  delivered  the  deed  to  Stanton,  to 
be  held  by  him  In  trust  tmtll  the  debt  from 
Kommers  to  Gregg  should  be  paid.  In  which 
event  Stanton  was  to  deliver  the  deed  to 
Kommers,  and  Kommers  should  then  have 
the  right  to  Insert  In  the  deed  his  own  name, 
and  thus  secure  the  legal  title  to  the  land.  It 
is  alleged  that  Kommers  has  not  paid  the  debt; 
that  Porter  still  holds  the  legal  title  in  trust; 


Digitized  by 


Google 


Mont) 


OBEOO  T.  KOMMEB& 


that,  by  reaaon  of  the  SKemtaes,  pUiIntUT, 
Gregg,  has  a  valid  Uen  In  the  natnre  of  a 
mortgage  upon  the  lands;  that  Porter  has  no 
right  therein,  except  the  tmst  for  plaintiff  and 
defendant  Konuners;  that  Stanton  has  no  right 
or  Interest  to  the  lands,  bnt  that  he  has  In 
his  possession  the  deed  made  by  defendant 
Porter  to  the  blank  grantee;  and  that  Stanton 
and  Porter  and  others  are  conspiring  to  de- 
fraud plaintiff,  and  to  deprive  him  of  bis  Uen, 
and  threaten  to  convey  the  land  to  other  per- 
sons. It  Is  alleged  that  Chesbro,  defendant, 
dalma  an  Interest  in  the  land,  but  that  It  Is 
subsequent  to  the  Uen  of  Oregg,  and  that  H. 
H.  Porter,  Stanton,  and  Kommers  claim  an 
interest  therein,  but  that  their  rights,  if  any, 
are  subject  to  the  rights  of  plaintiff.  Plaintiff 
prayed  for  judgment  against  Kommers  for 
$1,000,  and  Interest  at  the  contract  rate;  that 
the  contract  between  Kommers  and  Gregg,  and 
the  deed  to  Porter,  and  from  Porter,  now  In 
possession  of  Stanton,  be  declared  an  equitable 
mortgage  in  favor  of  plaintiff;  that  the  said 
mortgage  might  be  foreclosed;  and  for  further 
equitable  reUef.  The  defendants  Kommers, 
Stanton,  and  Porter  answered,  putting  In  is- 
sue aU  the  allegations  of  the  complaint,  except 
that  Kommers  had  conveyed  the  land  to  Por- 
ter. As  new  matter,  defendants  alleged  that 
on  March  19,  1892,  Kommers  owned  the  land 
In  question,  and  that  on  that  day,  for  a  valu- 
able consideration,  he  conveyed  the  land  to 
Porter  by  warranty  {deed,  and  that  since  that 
time  Porter  has  owned  and  possessed  the 
same;  that  Chesbro  Is  a  relative  of  his  counsel, 
Mr.  BurUngame,  who  is  a  son-in-law  of  plain- 
tiff; and  that  on  July  28,  1894,  plaintiff,  Bur- 
Ungame, and  Chesbro  entered  Into  a  conspir- 
acT  to  pot  a  cloud  upon  the  title  of  Porter  to 
the  land,  and  by  means  of  false  and  fraud- 
ulent statements  and  representations  made  by 
than  to  Kommers,  and  believed  by  Kommers, 
they  induced  Kommers  to  malce  a  deed  of  the 
land  to  defendant  Chesbro.  Obesbro  answered 
admitting  the  allFgations  of  the  complaint,  and 
aUeging  that  on  July  28,  1894,  Kommers  con- 
veyed the  land  to  him  (Chesbro).  He  aUeged 
that  Gregg's  interest  in  the  land  was  the  Uen 
pleaded  in  Gregg's  complaint,  and  that  the 
defendants  Kommers,  Porter,  and  Stanton  had 
no  right  to  the  land,  bnt  that  the  deed  of  Kom- 
mers to  Porter  was  a  cloud  upon  his  (Ohes- 
bro's)  title.  He  asked  to  be  declared  the  owner 
after  the  satisfaction  of  Gregg's  lien.  Gregg 
filed  a  repUcation,  in  which  he  admitted  the 
aUegatlons  in  Chesbro's  answer,  but  reasserted 
his  own  mortgage  lien  as  the  first  upon  the 
land.  The  case  was  tried  by  the  court,  and 
judgment  entered  for  plaintiff.  Defendants 
Porter  and  Stanton  appeal  from  the  ludgment 
and  an  order  denying  a  new  trlaL 

Stanton  &  Stanton  and  Geo.  H.  Stanton,  for 
appellants.    Ransom  Cooper,  tor  respondent 

PER  OUKIAM.  1.  There  is  sufficient  evi- 
dence to  sustain  the  conclusion  of  the  district 
court  that  the  contract  sued  upon  created  a 


mortgage  Uen  in  plalnttfTs  favor  on  t&e  prem- 
laes  described  in  the  complaint  This  was  the 
controlling  question  in  the  case. 

2.  Kommers  does  not  appeal.  Therefore  he 
cannot  complain  of  the  form  of  the  decree, 
which  falls  to  expressly  provide  that  no  defi- 
ciency judgment  should  be  entered  against 
him;  while  defendants  Porter  and  Stanton 
cannot  be  injured  by  such  omission,  for  no  de- 
ficiency judgment  was  asked  or  granted 
against  them  or  either  of  them.  Nor  can  Pos- 
ter and  Stanton  complain  of  the  omission  itt 
the  decree  to  provide  tor  a  distribution  of 
surplus,  for  neither  of  them  is  affected  by 
such  omission. 

3.  Under  the  contract  between  Gregg  and 
Kommers,  the  court  properly  aUowed  interest 
on  the  principal  sum  found  to  be  due  at  the 
rate  of  18  per  cent,  per  annum. 

4.  The  deed  by  Porter  to  a  blank  grantee 
was  competent  evidence  as  bearing  upon  the 
question  of  whether  the  contract  between 
Gregg  and  Kommers  was  acted  upon  by  the 
parties  thereto,  and  beUeved  and  Intended  by 
them  to  be  a  mortgage. 

6.  There  was  no  reason  wliy  the  ooort 
should  have  adjudicated  the  rights  between 
Chesbro  and  Porter,  for  the  court  decided  that 
Porter  had  no  interest  at  aU  in  the  land. 

a  Plaintiff  objected  to  a  question  relating 
to  the  purchase  of  a  tax  title,  put  by  defend- 
ants to  one  BurUngame  on  cross-examination. 
The  court  sustained  the  objection.  No  excep- 
tion was  noted.  Defendants  cannot  now  com- 
plain. 

7.  Defendants  have  assigned  several  other 
errors  based  upon  admission  or  exclusion  of 
testimony.  Most  of  these  spedflcations  are 
disposed  of  by  saying  that  in  their  brief  de- 
fendants do  not  refer  us  to  the  pages  where 
such  evidence  occurs,  nor  have  they  made  a 
concise  abstract  or  statement  of  the  case,  re- 
ferring \o  the  page  numbers  in  the  transcript 
where  the  evidence  may  be  easily  fonnd.  For 
this  inexcusable  violation  of  the  rules  we  pass 
several  alleged  errors.  This  comment  applies 
also  to  the  alleged  error  of  the  court  in  strik- 
ing out  certain  new  matter  set  up  in  defend- 
ants' answer.  The  assignments  which  refer 
to  the  record  and  which  are  argued  In  the 
brief  are  not  well  taken. 

8.  The  ground  of  newly-discovered  evi- 
dence, upon  which  a  new  trial  was  asked, 
has  no  merit.  Courts  will  not  retry  cases  be- 
cause a  witness  who  has  testified  failed  to 
state  all  he  knew,  either  through  forgetful- 
ness  on  his  own  part,  or  unfamliiarlty  of  his 
counsel  at  the  time  of  the  trial  with  the 
knowledge  of  the  facts  which  the  witness  pos- 
sessed. 

There  are  16  "spedflcations  of  error"  set 
forth  in  the  appellants'  brief,  but  there  is  no 
brief  of  the  argument  exhibiting  a  clear  state- 
ment of  the  points  of  law  or  fact  to  be  dis- 
cussed, as  required  by  rule  6  of  this  coturt  (44 
Pac.  vH.).  Babcock  v.  Caldwell,  22  Mont 
— ,  66  Pac.  1081.  We  were  warranted  in  re- 
fusing to  consider  any  of  the  asslgnmenta  of 
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error,  but  bare  patiently  gone  tlirongh  the 
record,  and,  without  ennmeratliig  all  errors 
q;ieclfied,  are  of  the  opinion  that  appellants 
are  not  entitled  to  relief.  Judgment  and  or- 
der affirmed.    Affirmed. 


(22  Mont  S16) 

STATQ  T.  KINDER  et  al. 
{Sapreme  Court  of  Montana.     May  8,   1809.) 
BaoaiTiHS  Siouk  Qoona — Etiobkcb  o»  Labcbnt 

— COKVIOTIOK. 

ETidence  of  larceny  will  not  sustain  a  con- 
yicUon  for  receiTlng  stolen  goods,  knowing 
the  same  to  hare  been  stolen. 

Appeal  from  district  court,  Sllverbow  coun- 
ty; William  Clancy,  Judge. 

J.  W.  Kinder,  charged  under  the  name  of 
WUllam  Kinder,  and  Hannah  Kinder  were 
convicted  of  receiving  stolen  goods,  and  ap- 
peal   Reversed. 

O.  M.  Parr,  for  appellants.  0.  B.  Nolan, 
Atty.  Oea,  for  the  State. 

PER  CURIAM.  Appeal  by  both  defend- 
ants from  Judgment  of  conviction  for  receiv- 
ing stolen  property,  luowing  the  same  to  have 
been  stolen.  Pen.  Code,  f  899.  The  attor- 
ney general  frankly  confesses  that  the  evi- 
dence is  insufficient  to  sustain  the  conviction 
under  the  information  filed  herein.  We  shall 
not  state  the  testimony,  but  have  read  it,  and 
agree  that  It  Is  altogethw  insufficient  to  con- 
vict J.  W.  Kinder  of  any  crime  at  all;  and, 
although  it  goes  to  show  that  Hannah  Kln>- 
der  stole  certain  property  and  was  guilty  of 
the  crime  of  larceny.  In  no  respect  did  it  Jus- 
tify her  conviction  of  having  received  sto- 
len goods,  knowing  the  same  to  have  been 
stolen.  The  distinction  between  larceny  and 
receiving  stolen  goods  Is  commented  upon  in 
State  V.  Bechnltz,  20  Mont  48a  52  Pac.  264. 
A  defendant  cannot  be  charged  '^ith  one 
crime  and  convicted  of  the  other.  Judgment 
reversed.    Reversed. 


(22  Mont.   519) 

KENCfe  V.  PARCIHEN  et  al. 

iSupreme  Court  of  Montana.     May  8,   1899.) 

exbcotors  and  aomtkistratons — (conditions  of 
Bonds — Liability  of  Sdkbties — Rbs  Jddicata. 

1.  The  sureties  on  an  administrator's  bond 
cannot  defeat  their  liability  on  the  ground  that 
it  was  signed  by  tliem  on  condition  that  the 
administrator  should  sign  before  delivery,  since 
such  bond  is  good  as  to  the  sureties,  without 
the  sigaature  of  the  principal,  who  procures  and 
delivers  it. 

2.  The  delivery  of  an  administrator's  bond 
without  the  signature  of  the  principal  is  not  a 
violation  of  an  agreement  with  the  sureties 
that  the  bond  was  not  to  be  filed  with  the  pro- 
bate court  until  he  had  signed  it,  where  his 
name  was  signed  in  the  body  of  the  instru- 
ment before  delivery. 

3.  A  judgment  against  an  administrator  In  a 
probate  proceeding  determining  the  amount  of 
his  indebtedness  to  the  estate  is  conclusive  as 
against  the  sureties,  and  cannot  be  inquired  in- 
to collaterally. 


Appeal  from  district  court,  Lewis  and 
CHarke  county;  Horace  R.  Buck,  Judge. 

Action  by  Jos^h  Kenck,  as  administrator 
of  the  estate  of  William  Craigie,  deceased, 
against  Henry  M.  Parchen  and  another,  Im- 
pleaded, etc.  From  a  Judgment  for  plaintiff 
and  an  order  denying  their  motion  for  a  new 
trial,  defendants  appeal    Affirmed. 

Toole  &  Wallace,  for  appellants.  T.  X. 
Walsh,  for  respondent 

PIGOTT,  J.  From  June  23,  1883,  to  Jan- 
uary 28,  1893,  defendant  Yaeger  was  admin- 
istrator of  the  estate^  of  William  Craigie,  de- 
ceased. On  the  day  last  mentioned,  his  let- 
ters were  revoked,  and  on  Jtine  12th  following 
plaintiff  qnaliaed.  On  December  2,  1895,  la 
a  proceeding  against  Yaeger  for  an  account- 
ing 'touching  his  adminisiratorship,  the  court 
found  that  on  September  1,  1889,  he  had  con- 
verted to  his  own  use  $2,256  of  the  money  of 
the  estate,  which  sum,  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  Oc- 
tober 1,  1889,  amounting  in  aU  to  |3,090.72, 
he  still  owed  the  estate;  and  Judgment  against 
Yaeger  was  rendered  accordingly.  To  recov- 
er the  sum  so  adjudged  due  from  Yaeger,  this 
action  was  brought  against  him  and  liis  sure- 
ties on  his  official  bond,  of  which  the  follow- 
ing is  a  copy:  "Know  all  men  by  these  pres- 
ents, that  we,  Henry  C.  Yaeger,  as  principal, 
and  T.  H.  Kleinschmldt  and  Henry  M.  Par- 
chen, as  sureties,  are  held  and  firmly  bound  to 
the  territory  of  Montana  in  the  sum  of  five 
thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  terri- 
tory of  Montana,  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors,  and  administra- 
tors. Jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated 
this  20tb  day  of  June,  1888.  The  condition 
of  the  above  obligation  is  such  that  whereas, 
by  an  order  of  the  probate  court  of  the  county 
of  Lewis  and  Clarke,  territory  -of  Montana, 
duly  made  and  entered  on  the  13th  day  of 
June,  1888,  the  above-bounden  Henry  O.  Yae- 
ger was  appointed  administrator  of  the  estate 
of  William  Craigie,  deceased,  and  letters  of 
administration  were  directed  to  be  Issued  to 
him  upon  bis  executing  a  bond,  according  to 
hiw,  in  said  sum  of  five  thousand  dollars: 
Now,  therefore.  If  the  said  Henry  0.  Yaeger, 
as  such  administrator,  shall  faithfully  execute 
the  duties  of  the  trust  according  to  law,  then 
this  obligation  to  be  void,  otherwise  to  re- 
main In  full  force  and  effect.  T.  H.  Klein- 
schmldt [Seal.]  H.  M.  Parchen.  [Seal.]" 
Yaeger  presented  the  bond  to  the  probate 
judge,  who  approved  It  on  June  2.Sd,  and  the 
clerk,  after  filing  It,  issued  letters  to  Yaeger, 
who  had  already  taken  the  oath  prescribed. 
The  sureties  answered,  denying  that  Yaeger 
converted  any  funds  of  the  estate.  They  In- 
terposed also  the  following  plea:  "Deny  that 
these  answering  defendants  ever  executed, 
made,  or  delivered  the  said  alleged  bond  set 
forth  In  paragraph  3  of  said  complaint;  and. 
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while  admitting  that  they  signed  the  same, 
they  aver  that  they  signed  the  same  without 
Intending  to  enter  into  any  Independent  un- 
dertaking for  themselyes,  and  upon  the  ex- 
press condition  and  direction  to  the  defendant 
Yaeger  that  the  same  should  not  be  filed  with 
the  probate  court  until  said  Yaeger  himself 
bad  signed  the  same  as  principal,  and  that  the 
said  Yaeger  was  so  named  as  a  party  to  said 
bond  ui)on  the  face  thereof,  but  that  he  never 
signed  or  executed  the  said  bond."  Trial 
was  by  the  ■  nirt  without  a  Jury.  The  testi- 
mony of  the  sureties  tended  to  show  this  state 
of  facts:  When  Yaeger  presented  the  bond 
to  them  for  their  signatures  he  had  already 
filled  in  the  blanks  in  the  bond,  with  the  ex- 
ception of  the  names  of  the  sureties.  Hla 
own  name,  which  appears  three  times  In  the 
bond,  was  written  therein  by  himself.  En- 
tertaining the  opinion  that  the  bond  would 
not  be  an  obligation  binding  Y'aeger,  and  that 
they  would  be  principals  and  have  no  recourse 
to  him  thereon,  unless  bis  name  were  sub- 
scribed thereto,  the  sureties  signed  the  bond 
and  delivered  it  to  Yaeger,  with  secret  Instruc- 
tions not  to  file  it  until  signed  by  him.  Yae- 
ger never  subscribed  the  bond.  The  court 
found  that  the  sureties  signed  the  bond  upon 
the  express  condition  between  themselves  and 
Yaeger  that  the  same  should  not  be  filed  with 
the  probate  court  until  Yaeger  had  subscrib- 
ed the  bond,  and  that  the  approval  and  filing 
of  the  same  by  the  probate  judge  and  clerk 
was  without  the  knbwledge  of  the  sureties, 
but  held  that  the  sureties  were  nevertheless 
liable.  Judgment  was  entered  accordingly 
for  $3,341.10,  Including  Interest;  from  which, 
and  from  an  order  denying  their  motion  for 
a  new  trial,  the  answering  defendants  appeal. 
1.  The  first  assignment  Is  that  the  court  err- 
ed In  rendering  judgment  for  any  amount 
against  the  sureties  on  the  bond.  It  being  in- 
sisted that  the  Instrument  sued  on  Is,  under 
the  facts  stated,  not  enforceable  against  them, 
because  they  did  not  consent  to  Its  delivery. 
This  contention  Is  disposed  of  adversely  to 
defendants  In  Woodman  v.  Calkins,  13  Mont 
363,  34  Pac.  187,  and  CockrlU  v.  Davie,  14 
Mont  131,  35  Pac.  958.  The  cases  of  Hart 
V.  Investment  C!o.,  53  Neb.  153,  73  N.  W. 
458,  Byers  v.  Gllmore  (Colo.  App.)  50  Pac. 
370,  and  Doorley  v.  Lumber  Co.  (Kan.  App.) 
46  Pac.  195,  are  likewise  In  point  and  to  the 
same  effect  See,  also,  Kurtz  v.  Forquer,  94 
Cal.  91,  29  Pac.  413.  Were  the  bond  joint 
only,  and  not  joint  and  several,  different  prin- 
ciples might  perhaps  be  applicable,  as  was 
held  in  Weir  v.  Mead,  101  Cal.  125,  35  Pac. 
567.  For  another  reason  the  assignment  is 
without  merit  The  answer,  as  will  be  ob- 
served,N  avers  that  the  sureties  signed  the 
bond  upon  the  condition  that  Yaeger  should 
also  sign  It  and  that  they  did  not  consent  to 
the  delivery  without  bis  signature.  Yaeger 
did  effectually  sign  the  bond  by  writing  his 
own  name  three  times  In  the  body  of  the 
bond,  and  delivering  It  to  the  probate  judge, 
thereby  adopting  the  signatures  written  by 


him.  McLeod  y.  State,  69  Miss.  221, 13  South. 
268.  It  is,  as  a  matter  of  law,  Immaterial 
where  the  signature  be;  it  Is  as  binding  when 
found  anywhere  else  in  the  paper  as  it  is  when 
appearing  at  the  end,  "the  question  being  al- 
ways open  to  the  jury  whether  the  party,  not 
having  signed  It  regularly  at  the  foot  meant 
to  be  bound  by  it  as  it  then  stood,  or  whether 
he  left  It  so  unsigned  because  he  refused  to 
complete  It"  Johnson  v.  Dodgson,  2  Mees. 
&  W.  653;  State  v.  Hill,  47  Neb.  456,  66  N. 
W.  541.  The  answer  states  that  the  condi- 
tion Imposed  on,  and  the  direction  to,  Yaeger 
were  that  the  bond  should  not  be  filed  with 
the  probate  court  until  he  bad  signed  It— not 
that  his  subscription  must  precede  the  filing. 
The  delivery  of  the  bond  was  not  therefore, 
a  violation  of  the  condition  pleaded.  State  v. 
Hill,  supra. 

2.  The  remaining  assignment  Is  that  the 
court  erred  in  rendering  judgment  for  any 
amount  above  f 2,256,  and  interest  from  De- 
cember 14,  1895,  when  the  demand  was  first 
made  on  appellants.  This  question  was  pre- 
sented In  Botkin  v.  Klelnschmidt  21  Mont.  1, 
52  Pac.  663,  where  it  was,  in  effect  decided 
that  a  judgment  against  an  administrator  in  a 
probate  proceeding  of  the  character  of  the  one 
Involved  here  is  conclusive  as  against  the 
sureties,  and  cannot  be  inquired  into  collat- 
erally; and  we  affirm  the  doctrine  there  de- 
clared. The  judgment  and  the  order  denying 
a  new  trial  are  affirmed.    Affirmed. 

BKANTLY,  C.  J.,  and  HUNT,  J.,  concur. 


(22  Mont.  602) 
YERRICK  V.  HIGGINS  et  al. 
(Supreme  Court  of  Montana.     May  8,   1899.) 

EoHisTGAD — Declaration — Inolttoing  Excesbivb 
Amoukt — Vauditt  of  Claim. 
Civ.  Code,  M  1070,  1693,  allow  one  to  se- 
lect as  a  homestead  a  quantity  of  land  not  ex- 
ceeding one-fourth  of  an  acre,  being  within  a 
town  plat,  city,  or  village,  and  the  dwelling 
house  thereon  and  appurtenances.  Sectfon  1701 
requires  claimant's  declaration  to  describe  the 
premises,  but  there  are  no  provisions  by  which, 
after  the  homestead  is  selected,  there  can  be 
a  readjustment  of  the  area  in  case  of  an  ex- 
cess, and  the  surplus  taken  by  a  creditor.  Beld 
that,  where  a  declaration  inadvertently  in- 
cluded one-sixth  more  land  than  allowed,  the 
whole  claim  was  invalid. 

Appeal  from  district  court  Missoula  coun- 
ty; Frank  H.  Woody,  Judge. 

Action  by  C.  A.  Yerrick  against  George  C. 
Hlgglns  and  H.  W.  McLaughlin,  sheriff  of 
Missoula  county.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Reversed. 

Action  for  an  Injunction  to  restrain  the 
sale  of  lots  5  and  6,  block  24,  in  Knowles'  ad- 
dition to  the  city  of  Missoula,  Missoula  coun- 
ty, Mont,  and  to  quiet  plaintiff's  title  thereto. 
On  April  22,  1896,  one  James  H.  Fussy,  the 
head  of  a  family,  was  the  owner  of  this  prop- 
erty in  fee.  He  bad  It  inclosed,  and  for  some 
time  t)efore  this  dc^e  had  been  residing  upon 
it  with  bis  family.    The  dwelling  occupied  by 
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him  and  his  family  and  the  appurtenant  out- 
buildings are  upon  lot  6,  except  that  the  bam 
extends  somewhat  onto  lot  5.  The  remain- 
der of  lot  5  Is  a  yard,  planted  with  fruit  and 
ornamental  trees,  and  Is  appurtenant  to  the 
dwelling.  On  April  22,  1896,  the  said  Fussy 
made,  aclinowledged,  and  filed  for  record  in 
the  office  of  the  county  recorder  of  Missoula 
county  a  declaralion  of  homestead,  claiming 
the  said  premises  as  his  homestead  under  the 
laws  of  Montana,  containing  all  the  state- 
ments required  by  law  to  be  contained  there- 
in. The  value  of  them  does  not  exceed  $2,500. 
The  said  Fussy  and  his  wife,  on  July  25,  1896, 
by  regular  conveyance,  and  for  the  considera- 
tion of  $1,800,  conveyed  the  said  premises  to 
the  plaintiff  herein,  and  she  is  now  the  owner 
thereof  In  fee.  The .  area  of  these  lots  to- 
gether is  13,000  square  feet,  or  2,100  square 
feet  In  excess  of  one-fourth  of  an  acre.  This 
excess  in  area  can  be  taken  off  the  east  side 
of  lot  5,  without  disturbing  the  dwelling  or 
any  of  the  appurtenant  outbuildings,  by  cut- 
ting off  a  strip  lengthwise  of  the  lot  16.2  feet 
in  width.  At  the  time  the  declaration  was 
filed,  Fussy  knew  the  dimensions  of  the  lots, 
but  overlooked,  through  Inadvertence,  that  the 
two  were  in  excess  in  area  of  one-fourth  of 
an  acre.  On  May  22d  George  C.  Hlggins,  one 
of  the  defendants  herein,  recovered  a  Judg- 
ment against  the  said  Fussy  in  the  district 
court  of  the  Fourth  judicial  district  in  and 
for  Missoula  county  for  the  sum  of  $764.60. 
On  the  same  day  this  Judgment  was  duly 
docketed  upon  the  judgment  docket  in  the  of- 
fice of  the  derk  of  the  court.    On  the 

day  of  January,  1897,  defendant  Hlggins 
caused  an  execution  to  be  Issued  upon  liis 
said  judgment,  and  by  the  defendant  Mc- 
Laughlin, as  sheriff  of  Missoula  county,  to  be 
levied  upon  the  above-mentioned  property. 
Thereupon  the  sheriff  was  proceeding  to  ad- 
vertise and  sell  the  same  to  satisfy  the  Judg- 
ment. No  execution  under  this  Judgment  had 
theretofore  been  levied  upon  the  property. 
The  sale  was  stopped  by  a  preliminary  order 
of  injunction  herein.  After  a  trial,  at  which 
the  facts  here  stated  were  agreed  upon,  the 
court  below  found  as  a  conclusion  of  law 
thereon  that  the  defendant  Hlggins  never  ac- 
quired a  Hen  upon  the  said  lots,  or  any  part 
thereof,  under  his  Judgment  against  James  H. 
Fussy,  and  that  when  be  and  his  wife  con- 
veyed them  to  the  plaintiff  herein  on  July  25, 
1806,  the  plaintiff  took  them  free  and  clear 
of  any  lien  or  incumbrance  by  reason  of  said 
Judgment.  A  decree  was  thereupon  entered 
in  favor  of  plaintiff  quieting  her  title,  and  di- 
recting that  the  temporary  order  of  injunction 
be  made  perpetual,  with  costs.  From  this 
Judgment  and  .decree  defendants  appeal. 

Marshall,  Ogden  &  Ranft  and  Henry  C. 
Stiff,  for  appellants.  F.  0.  Webster,  for  re- 
spondent 

BRANTLY,  C.  J.  (after  stating  the  facta). 
The  defendants  ask  for  a  reversal  of  the  Judg- 


ment on  the  ground  that  the  admitted  facts 
do  not  support  It  The  declaration  made  by 
Fussy  on  April  22,  1896,  they  contend,  was 
not  effective  to  withdraw  the  property  from 
the  reach  of  any  of  his  Judgment  creditors 
while  it  remained  in  his  hands,  and  therefore 
the  plaintiff  in  this  case,  the  grantee  of  Fussy 
and  his  wife,  took  it  subject  to  the  Judgment 
lien  of  defendant  Higgins.  The  Code  of  CivU 
Procedure  provides:  "•  •  •  From  the 
time  the  judgment  is  docketed  it  becomes  a 
lien  upon  all  real  property  of  the  judgment 
debtor  not  exempt  from  execution  in  the  coun- 
ty, owned  by  him  at  the  time,  or  which  he 
may  afterward  acquire,  until  the  lien  ceases. 
The  lien  continues  for  six  years,  unless  the 
judgment  be  previously  satisfied."  Section 
1197.  "The  homestead  of  a  judgment  debtor 
exempt  from  execution  is  provided  for  in  the 
ClvU  Code  In  f  1670  to  (  1701,  inclusive." 
Section  1223.  These  are  all  the  provisions 
contained  in  this  Code  upon  this  subject,  ex- 
cept those  regulating  the  aasigniment  of  the 
probate  homestead,  none  of  which  have  any 
application  here.  Under  these  provisions  the 
lien  of  the  Higgins  Judgment  attached,  unless 
the  declaration  of  Fussy 'so  far  filled  the  re- 
quirements of  the  Civil  Code  touching  the  se- 
lection and  setting  apart  of  the  homestead  as 
to  bring  the  property  within  the  exemption. 
It  is  conceded  by  the  defendants  that,  if  the 
declaration  In  question  was  a  compliance 
with  the  legal  requirements.  Fussy  and  bis 
wife  could  convey  the  homestead  thus  select- 
ed free  from  any  incumbrance  by  virtue  of 
the  Judgment  lien.  We  shall  therefore  as- 
sume, for  the  purposes  of  this  discussion, 
that  after  the  homestead  has  once  been  se- 
lected, and  the  declaration  has  been  recorded 
in  conformity  with  the  statutes,  no  Judgment 
lien  thereafter  attaches  for  any  purpose.  The 
validity  of  the  Fussy  declaration  is  therefore 
the  only  question  for  determination.  "The 
homestead  consists  (1)  of  the  dwelling  house 
in  which  the  claimant  resides,  and  (2)  the 
land  on  which  the  same  is  situated,  (3)  select- 
ed as  In  this  title  provided."  Olv.  Code,  i 
1670.  "Homesteads  may  be  selected  and 
claimed:  1.  Consisting  of  any  quantity  of 
land  not  exceeding  one  hundred  and  sixty 
acres  used  for  agricultural  purposes,  and  tbe 
dwelling  house  thereon  and  its  appurte- 
nances, and  not  included  in  any  town  plot, 
dty  or  village;  or,  2,  a  quantity  ot  land  not 
exceeding  In  amount  one-fourth  of  an  acre, 
being  within  a  town  plot  city  or  village,  and 
the  dwelling  house  thereon  and  Its  appurte- 
nances. Such  homesteaid.  In  either  case, 
shall  not  exceed  In  value  the  sum  of  two 
thousand  five  hundred  dollars."  Id.  |  1603. 
The  former  of  these  provisions  defines  the 
homestead  in  general  terms;  the  latter  limits 
this  general  definition,  and  specifies  particu- 
larly the  subject-matter  to  which  the  selec- 
tion and  dalm  may  apply.  Standing  alone, 
the  general  definition  would  leave  no  limit  to 
the  amount  or  value  of  the  property  selected 
and  claimed,  provided  the  claimant  resided  in 
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his  dwelling  upon  It.  Under  tbls  latter  pro- 
vision, then,  if  the  property  out  of  which  the 
homestead  is  to  be  selected  is  outside  of  a 
town  plot,  city,  or  village,  the  homestead 
may  not  exceed  160  acres  in  area,  nor  $2,500 
in  value.  If  It  is  Included  in  a  town  plot, 
city,  or  village,  the  homestead  may  not  ex- 
ceed one-fonrth  of  an  acre,  with  the  same 
limitation  as  to  value.  This  language  is  clear 
and  explicit.  The  declaration  must,  there- 
fore, be  In  conformity  with  both  these  limita- 
tions, unless  by  some  other  provision,  or  by 
Just  implication  from  all  the  provisions  on 
the  subject,  there  be  some  way  by  which  a 
failure  to  conform  can  be  excused.  The  dec- 
laration must  contain  a  statement  showing 
(1)  that  tiie  person  making  It  is  the  head  of 
a  family;  (2)  that  he  is  residing  on  the  prem- 
ises, and  claiming  them  as  his  homestead; 
(3)  a  description  of  the  premises;  and  (4)  an 
estimate  of  their  actual  cash  value.  Civ. 
Code,  i  1701.  From  the  necessity  of  the  case, 
if  the  property  selected  exceeds  the  statutory 
limit  of  value,  the  declaration  will  not  be  ren- 
dered Invalid  for  that  reason.  In  Mitchell  v. 
McCormick,  22  Mont  — ,  56  Pac.  216,  we 
said:  "It  does  not  follow  that,  If  the  proper- 
ty selected  for  a  homestead  Is  of  greater  value 
than  $2,500,  the  law  will  not  protect  the 
claimant  to  the  extent  of  his  rights  as  the 
head  of  a  family.  If  this  were  true,  then 
the  head  of  a  family  owning  a  'dwelling 
bouse.  In  which  he  resides,  and  the  land  on 
which  the  same  Is  situated,'  of  greater  value 
than  the  statutory  amount,  could  not  select  a 
homestead  from  It  at  all."  And  we  think  this' 
view  correct  If  It  be  understood  that  the  se- 
lected property  does  not.  In  area,  exceed  the 
statutory  limit  The  other  provisions  of  the 
Code  clearly  recognize  this  necessary  condi- 
tion. Sections  1678  to  1692,  Inclusive,  make 
special  provisions  applicable  to  cases  of  this 
kind,  so  that  a  creditor  dissatisfied  with  the 
estimated  value  placed  upon  the  homestead 
by  the  declarant  may  have  the  value  Judi- 
cially ascertained  and  declared,  and  the  sur- 
plus applied  to  his  debt  But  these  provi- 
sions apply  only  to  those  cases  where  the 
value  is  In  question,  and  not  the  area.  In 
none  of  them  is  the  limitation  of  area  men- 
tioned. They  all  refer  to  value,  and  have  to 
do  with  the  method  of  ascertaining  It  and 
the  disposition  of  the  surplus,  if  any  is  found 
to  exist  nearly^  they  also  apply  to  home- 
steads, only,  which,  as  to  area,  are  within  the 
statutory  limit.  The  sections  of  our  Code 
providing  for  the  selection  of  a  homestead  by 
the  bead  of  a  family  were  all  adopted  Into 
the  Code  of  1895  from  the  California  Code, 
except  section  1698,  supra,  which  fixes  the 
limitations.  This  section  was  brought  for- 
ward from  the  Complied  Statutes  of  1887, 
and  is  substantially  the  same  as  section  322 
of  that  Code.  The  limitations  are  the  same 
in  both  Codes.  The  latter  required  no  dec- 
Isration.  Occupancy  was  sufficient.  There 
were  also  provisions  (sections  824,  325,  Comp. 
St)  hy  whldi,  when  levy  was  made  under 
57P.-7 


execution,  the  homestead  could  be  claimed 
out  of  the  property  by  metes  and  bounds  by 
the  owner,  or  by  which,  when  the  plaintiff 
creditor  was  dissatisfied,  the  sheriff  could 
have  it  set  apart  by  survey,  so  that  it  would 
be  within  both  llmlbitions,  so  long  as  both 
could  be  adjusted  by  subdivision.  There  was 
no  provision,  however,  by  which,  after  sub- 
division had  been  made  as  far  as  possible 
and  the  value  of  the  property  sUU  exceeded 
the  limit,  the  whole  could  be  sold,  and  the 
claimant  have  the  value  of  the  homestead 
paid  to  him  in  money.  It  was  therefore  Im- 
possible, under  the  provisions  of  the  Complied 
Statutes,  for  the  head  of  a  family  to  have  a 
homestead  allotted  to  him  In  compliance  with 
the  value  limitation  unless  it  could  by  subdi- 
vision be  carved  out  of  the  property  upon 
which  he  resided.  To  remedy  this  defect  in 
our  statute,  doubtless,  the  provisions  of  the 
California  Code  were  adopted,  thns  enabling 
the  claimant  to  have  his  homestead  reserved 
to  him  regardless  of  the  value  of  the  corpus 
of  the  property  within  which  It  happened  to 
be  embraced.  The  supreme  court  of  that 
stntc  has  held  this  to  be  the  purpose  of  these 
provisions,  and  we  accept  and  adopt  this 
view.  Ham  v.  Bank,  62  Cal.  125;  Tleman 
V.  Creditors,  Id.  287.  Under  these  declsldns 
the  declaration  Is  valid  and  effective,  though 
the  estimated  cash  value  Is  far  In  excess  of 
the  limit  fixed  In  the  statute,  provided  It  con- 
tains the  other  statements  required.  This  Is 
but  Just,  for  value  Is  a.  matter  of  opinion,  and 
finctuates  from  time  to  time.  The  claimant 
cannot  be  held  to  strict  accuracy  in  this  re- 
gard, while  at  the  same  time  his  creditor  is 
not  debarred  from  contesting  In  the  courts  the 
estimate  he  tints  upon  the  property  he  seeks 
to  exempt. 

The  policy  of  the  area  limit,  however.  Is 
based  upon,  a  different  principle.  The  Code 
contains  no  provision  by  which,  after  the 
homestead  has  once  been  selected,  there  can 
be  a  readjustment  of  the  area,  and  the  surplus 
taken  by  the  creditor.  If  the  selection  Is.  In 
compliance  with  the  law,  within  the  value 
limit,  and  remains  there,  the  claimant  is  be- 
yond the  pursuit  of  his  creditors;  and,  so  far 
as  they  are  concerned,  he  may  forever  after 
retain  the  specific  property  selected,  except  (1) 
when  the  Judgment  has  been  obtained  before 
the  declaration  Is  filed,  and  (2)  when  the  Judg- 
ment Is  expressly  made  a  Hen  upon  the  home- 
stead. Olv.  Code,  !  1674.  "From  and  after  the 
time  the  declaration  Is  filed  for  record,  the 
premises  therein  described  constitute  a  home- 
stead. •  •  •  And  In  no  case  shall  the 
homestead  be  held  liable  for  the  debts  of  the 
owner,  except  as  provided  In  tMs  tifle."  Id. 
i  1703.  The  question,  then,  as  to  what  Is  a 
compliance  with  the  law  In  respect  of  the 
area  to  be  claimed,  mast  necessarily  be  an- 
swered In  the  statement  that  the  premises  de- 
scribed In  the  declaration  must  fall  within  the 
statutory  limit,  otherwise  the  declaration  Is 
ineffective  to  exempt  the  property  claimed. 
We  are  confirmed  In  this  conclusion  when  wa 
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remember  that  area  Is  a  matter  of  accurate 
measurement,  and  easily  ascertainable.  It  is 
not  a  matter  about  -which  men  may  differ. 
The  claimant  has  it  within  his  power  to  state 
it  as  a  fact,  and  the  policy  of  the  statute  is 
that  be  shall  do  bo.  If  he  can  describe,  in  bis 
declaration,  premises  containing  a  greater  area 
than  the  statute  allows,  and  still  be  held  to 
have  compiled  -with  the  law,  then  he  can, 
by  his  own  disregard  of  the  actual  facts,  and 
because  there  is  an  absence  of  specific  provi- 
sions of  law  by  which  his  creditor  can  con- 
test his  claim,  secure  a  greater  exemption 
than  the  law  provides  for  him.  The  statute 
requires  the  claimant  to  describe  the  prem- 
ises he  claims,  not  the  premises  within  which 
his  homestead  is  included,  or  out  of  which 
it  may  be  carved.  And  this  requirement  Is 
neither  harsh  nor  unjust.  It  simply  demands 
of  the  claimant  that  he  be  honest,  and  state 
the  truth.  The  statute  paints  out  the  way  by 
•which  he  can  secure  his  exemption.  He  has 
but  to  follow  It,  and  he  is  secure.  If,  from 
his  own  carelessness,  or  from  fraudulent  mo- 
tives, he  fails  to  observe  the  law,  he  must 
suffer  the  penalty. 

These  conclusions  are  supported  by  the  ad- 
ditional consideration  that  In  this  state  the 
homestead  is  a  purely  statutory  right.  Const, 
art.  9,  S  4,  enjoins  upon  the  legislative  the 
duty  to  "enact  liberal  homestead  and  exemp- 
tion laws,"  yet  the  mode  for  obtaining  the 
exemption,  and  the  amount  and  character  of 
It,  are  left  for  this  body  to  provide.  It  has 
done  this.  The  provisions  made  are  liberal, 
just  as  are  the  provisions  for  liens  for  labor 
and  materials  furnished  and  expended  by  cer- 
tain classes  of  persons.  The  rights  provid- 
ed under  these  statutes  can  be  claimed  or  not, 
as  the  party  entitled  wishes;  but  if,  in  en- 
deavoring to  fix  bis  right,  he  falls  to  comply 
with  the  law,  no  matter  for  what  "reason,  he 
also  fails  to  secure  his  right.  The  court  can- 
not relieve  him,  in  the  absence  of  special  pro- 
■  visions  of  statute  enabling  it  to  do  so.  His 
only  safety  is  to  comply  with  the  law.  The 
Fussy  declaration,  upon  which  the  plaintiff  re- 
lies In  this  case,  undertakes  to  exempt  about 
one-sixth  more  land  than  the  statutory  amount 
It  is  admitted  by  defendants  that  this  was 
done  inadvertently.  Yet  there  is  no  provi- 
sion by  which  relief  can  be  bad.  The  court 
cannot  provide  a  way.  That  would  be  to 
legislate.  The  court  below  held,  in  default  of 
such  provision,  that  the  property  as  claimed 
should  all  be  exempt.  This  judgment  cannot 
be  sustained,  for  to  sustain  it  would  be  to 
grant  to  the  plaintiff  a  greater  exemption  by 
one-sixth  than  the  law  allows.  We  are  not  to 
be  understood  as  saying  that  a  claim  of  home- 
stead would  be  void  for  a  small  and  tmsub- 
stantlal  excess  in  the  area.  It  is  the  policy  of 
the  law  to  disregard  very  small  errors  in 
everything.  But  this  principle  cannot  be  in- 
voked in  aid  of  plaintiff  in  this  case.  It  is 
the  general  rule  that  all  statutes  providing 
for  such  rights  as  the  one  under  consideration 
in  this  case  must  be  liberally  construed.    But 


It  Is  also  the  rule  that  the  mandatory  require- 
ments ot  the  statute  by  which  the  right  be- 
comes fixed  must  be  complied  with.  Thomp. 
Homest.  &  Exemp.  §§  731,  732;  Lindley  v. 
Davis,  7  Mont.  206,  14  Pac.  717;  Ferguson  v. 
Spelth,  13  Mont.  487,  34  Pac.  1020;  Ashley  v. 
Oimstead,  54  Cal.  616;  Ames  v.  Eldred,  55 
Cal.  130;  Tromans  v.  Mahlman,  92  Oal.  1,  27 
Pac.  1094,  and  28  Pac.  579;  Wap.  Homest. 
pp.  864,  865;  Quackenbush  v.  Reed,  102  Cal. 
493,  37  Pac.  755.  In  his  declaration  Fussy 
failed  to  comply  with  the  mandatory  require- 
ments of  the  statute  that  he  should  describe 
the  premises  claimed  as  his  homestead  in  that 
he  claimed  premises  that  could  not.  In  any 
event,  be  exempt  under  the  statute.  When 
the  opinion  in  the  case  of  Mitchell  v.  McCor- 
mick,  supra,  was  written,  we  were  of  the  opin- 
ion, as  some  expressions  therein  show,  that  a 
disregard  of  the  statutory  limitation  as  to  area 
would  not  invalidate  the  claim  of  homestead. 
A  more  careful  consideration  of  the  provi- 
sions of  our  statute  has  led  to  a  modification 
of  our  views  upon  this  particular  point  The 
decision  In  that  case  was  correct,  however, 
and  we  adhere  to  the  conclusion  therein  reach- 
ed upon  the  question  Involved.  The  judg- 
ment herein  is  therefore  reversed,  with  direc- 
tions to  the  court  below  to  enter  Judgment  in 
favor  of  defendants.    Reversed. 

HUNT  and  PIGOTT,  JJ.,  concur. 


(60  Kan.  512) 

LAIRD  v.  FARWEIX  et  al. 

(Supreme  Court  of  Kansas.    May  6,  1899.) 

Appeal — Rbvibw — Amendmint  of  Pleadings — 

Torts  op  Aobst — Liability  op  Pbincipal. 

1.  Discretion  exercised  by  a  trial  court  in 
permitting  amended  pleadings  to  be  filed  will 
not  be  reviewed  unless  such  discretion  is  dear- 
ly shown  to  have  been  abused. 

2.  A  chattel  mortgagee  in  possession  of  a 
stock  of  merchandise  employed  an  agent  to 
take  charge  of  the  same,  who  had  the  usual 
power  of  selling  the  goods  and  accounting  for 
the  proceeds.  Hdd,  that  the  principal  was  not 
liable  for  the  acts  of  the  agent  in  causing  the 
arrest  of  a  person  on  the  charge  ot  perjury  in 
maliiug  an  attachment  affidavit  in  an  action 
wherein  some  of  the  goods  were  seized,  and 
taken  from  the  possession  of  the  agent. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Sedgwick  county;  D. 
M.  Dale,  Judge. 

Action  by  Richard  B.  Laird  against  John 
V.  Farweli  and  others.  Judgment  for  de- 
ft ndants.    Plaintiff  brings  error.    Affirmed. 

Campbell  &  Dyer,  for  plaintiff  In  error. 
Edwin  White  Moore  and  Charles  H,  Brooks, 
for  defendants  in  error. 

SMITH,  J.  This  was  an  action  by  Richard 
R.  Laird  to  recover  damages  from  the  defend- 
ants below,  John  V.  Farweli  &  (3o.,  for  mali- 
cious prosecution.  The  firm  of  W.  J.  Wilson 
&  Ck>.  became  indebted  to  the  defendants  In 
error  in  the  sum  of  over  f30,0(X),  and  to  the 
State  National  Bank  in  about  the  sum  of 
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$7,000,  as  J  to  secure  the  same  executed  to 
tbcm  chattel  mortgages  on  a  stock  of  dry 
goods,  notions,  fixtures,  etc.,  In  the  city  of 
Wichita.  Farwell  &  Co.  were  wholesale  mer- 
chants In  Chicago,  and  they,  together  with 
the  bank,  placed  the  possession  of  said  stock 
of  goods  In  the  hands  of  one  W.  D.  Curtis, 
as  their  agent,  for  the  purpose  of  selling  the 
same  on  their  account  as  mortgagees.  While 
in  charge  of  said  goods,  and  engaged  In  dis- 
posing of  the  same^  Blumenthal  Bros.  &  Co., 
creditors  of  W.  J.  Wilson  &  Co.,  brought  an 
action  in  attachment  against  the  latter, 
nichard  B.  Laird,  the  plaintiff  in  error,  was 
an  agent  for  Blumenthal  Bros.  &  Co.,  kud 
signed  and  verified  the  attachment  afBdarit 
In  said  suit  brought  by  them.  A  writ  of  at- 
tachment was  thereon  Issued,  and  levied  on 
goods  in  the  possession  of  said  Curtis,  as  the 
agent  of  Farwell  &  Co.  and  the  bank.  There- 
upon Curtis  filed  a  complaint  before  a  justice 
of  the  peace,  charging  the  plaintiff  below, 
Laird,  with  perjury  in  making  the  attachment 
affidavit,  and  caused  his  arrest  upon  said 
charge.  A  preliminary  examination  was  had, 
and  the  plaintiff  in  error  discharged,  for  the 
reason  that  there  was  no  probable  cause  to 
believe  him  guilty  of  the  offense  charged 
against  him.  He  then  brought  this  action. 
At  the  dose  of  the  evidence  introduced  by 
mm  a  demurrer  to  the  evidence  was  Inter- 
posed by  the  defendants  below,  which  was 
sustained  by  the  court,  and  Judgment  ren- 
dered against  the  plaintiff  in  error  for  costs. 
The  first  error  assigned  relates  to  the  ac- 
tion of  the  court  in  granting  leave  to  the  de- 
fendants below  to  amend  their  answer  and 
verify  the  same.  The  case  had  been  -once 
tried,  and  Judgment  rendered  for  the  plaintiff 
below.  The  answer  to  the  petition  in  the 
first  case  was  a  general  denial,  not  verified. 
This,  of  course,  did  not  put  in  issue  the  au- 
thority of  the  agent  Curtis,  and  such  author- 
ity was,  by  the  pleadings,  admitted.  The 
first  Judgment  was  reversed  by  this  court. 
FarweU  v.  I>alrd,  68  Kan.  402,  49  Pac.  518. 
Evidence  was  Introduced  on  the  application 
for  leave  to  amend  and  verify  the  answer, 
at  the  conclusion  of  which  the  court  permitted 
the  amendment  to  be  made.  The  allowing  of 
amended  pleadings  to  be  filed  In  a  cause  is 
a  matter  committed  largely  to  the  discretion 
of  the  court,  and,  unless  abused,  the  exercise 
of  such  discretion  will  not  be  reviewed.  It 
has  been  held  to  be  error  In  some  cases  to  re- 
fuse to  permit  amendments  to  pleadings  even 
during  the  progress  of  the  trial.  Wright  v. 
Bacheller,  16  Kan.  259;  Railway  v.  Dudgeon, 
28  Kan.  285;  Chlnberg  r.  Manufacturing  Co., 
38  Kan.  228,  16  Pac.  462.  It  appears  from 
the  evidence  that  Curtis  had  the  usual  pow- 
ers conferred  upon  an  agent  of  mortgagees 
in  possession  of  a  stock  of  salable  merchan- 
dise, bis  principal  duty  being  to  do  what- 
ever waa,  necessary  to  convert  the  same  Into 
money,  rendering  an  account  of  his  agency 
to  his  employers.  Did  his  action  In  commen- 
cing a  prosecution  against  Laird  for  perjury. 


and  causing  bis  arrest,  bind  his  principals  for 
the  consequences?  In  other  words,  was  the 
arrest  of  Laird  an  act  done  within  the  scope 
of  Curtis'  employment?  We  are  quite  clear 
that  he  exceeded  his  authority.  In  Hudson 
V.  Railway  Co.,  16  ICan.  470,  the  plaintiff 
went  to  the  depot  of  the  defendant  railway 
company  to  receive  some  freight.  While 
there,  the  agent  of  the  defendant,  in  charge 
of  the  depot,  assaulted  plaintiff  with  a  poker. 
The  court  held  that  the  assaulting  of  the 
plaintiff  by  defendant's  agent  was  not  In  the 
line  of  the  agent's  employment  The  court 
says:  "The  employment  may  have  given  the 
opportunity  and  occasion,  but  it  was  not  an 
act  which,  in  any  fair  sense,  the  company 
could  have  been  considered  to  have  employed 
him  to  do,  or  to  have  anticipated  that  he 
would  do;  nor  an  act  which  was  the  act  of 
the  company.  •  •  •  A  party  goes  into  a 
store  to  purchase  goods,  and  is  therefore  right- 
fully there.  He  makes  an  inquiry  as  to  the 
price  of  an  article  of  the  clerk  behind  the 
counter,  who.  In  reply,  takes  a  weight,  and 
knocks  him  down  with  it  Can  this  be  said 
to  be  an  act  which  the  proprietor  contem- 
plated when  he  employed  the  clerk,  that  it 
was  in  the  line  of  the  clerk's  employment, 
and  that,  therefore,  the  employer  was  respon- 
sible? But  the  cases  are  parallel.  The  em- 
ployment In  each  furnishes  the  opportunity 
and  the  occasion,  but  in  each  the  act  Is  not 
one  the  agent  was  employed  to  perform,  nor 
within  the  scope  of  bis  employment^"  In 
Mall  V.  Lord,  au  N.  Y.  381,  it  was  held  that 
a  clerk  employed  to  sell  goods,  in  the  absence 
of  his  employer  had  no  authority  to  search, 
arrest,  and  detain  a  person  suspected  of  hav- 
ing stolen  and  secreted  about  his  person  any 
of  the  goods  in  his  charge;  tliat  In  so  dohig 
the  servant  was  not  engaged  in  the  business 
of  the  master,  any  more  than  committing  an 
assault  upon  or  slandering  a  customer.  The 
court  said:  "In  examining  this  question,  it 
must  be  assumed  that  by  the  employment  the 
master  confers  upon  the  servant  the  right  to 
do  all  necessary  and  proper  acts  for  the  pro- 
tection and  preservation  of  his  property,  to 
protect  it  against  thieves  and  marauders,  and 
that  the  servant  owes  the  duty  to  so  protect 
it  to  his  employer.  But  this  does  not  include 
the  power  in  question."  In  Pressley  v.  Rail- 
road Co.,  15  Fed.  190,  a  land  agent  of  the 
company,  exercising  siipervision  over  its  prop- 
erty to  the  extent  of  making  leases,  collect- 
ing rents,  selling  stumpage,  and  negotiating 
sales,  was  held  not  to  have  Implied  auUiorlty 
to  the  extent  of  making  the  railroad  liable 
for  the  arrest  of  a  person  for  larceny  com- 
mitted with  respect  to  the  property  of  the 
company  in  charge  of  said  agent  The  court 
says:  "To  say  that  to  put  the  criminal  law 
in  operation  against  a  party  on  a  cliarge  of 
larceny  of  the  property  of  the  corporation  is 
within  the  scope  of  his  agency,  and  In  the 
course  of  his  employment,  is  a  proposition 
which,  in  the  light  of  decided  cas<>s,  cannot 
be  maintained."    See,  also,  Allen  y.  Railway 
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Co.,  6  Q.  B.  66;  Travis  T.  Insnrance  Co.,  86 
Mich.  288.  49  N.  W.  140.  It  Is  not  proBtable 
here  to  mark  out  the  dividing  line  between 
the  powers  of  a  general  agent  and  the  author- 
ity of  a  special  agent.  The  duties  of  Curtis, 
as  disclosed  In  the  record,  were  no  greater 
than  stated  above.  Railroad  Co.  v.  Brown, 
57  Kan.  785,  48  Pac.  31,  was  an  action  for 
malicious  prosecution,  based  on  an  arrest 
made  by  an  agent  of  the  claim  department  of 
the  railroad.  The  plaintiff  was  charged  with 
burglary  In  breaiclng  and  entering  a  station 
house  of  the  company.  It  was  held  that  the 
railroad  was  not  liable  for  the  agent's  tort 
The  court,  speaking  through  Chief  Justice 
Do&ter,  said:  "Of  course,  the  rules  for  de- 
termining what  Is  and  what  is  not  in  the 
line  of  the  agent's  employment,  or  within  the 
scope  of  his  authority,  are  the  same  in  the 
case  of  corporate  agents  as  in  the  case  of 
agents  for  individuals.  One  of  these  Is  that, 
where  the  right  of  recovery  Is  not  based 
upon  an  allowance  by  the  principal  to  the 
agent  of  an  appearance  of  authority  which 
he  did  not  in  fact  possess,— In  other  words, 
where  the  principal  is  not  estopped  by  his 
own  conduct  to  deny  the  agency,— he  can  be 
hold  liable  only  for  such  acts  of  his  agent 
as  fall  within  the  limits  of  the  authority  con- 
ferred." There  is  nothing  to  show,  in  the  evi- 
dence, bnt  that  Curtis  might  have  been 
prompted  in  causing  the  arrest  by  a  motive 
beyond  that  of  serving  bis  employers.  The 
court-  below  was  called  upon  to  Infer  that  In 
causing  the  arrest  Curtis  was  doing  an  act 
iu  furtherance  of  his  master's  business,  for 
which  his  employer  was  liable.  This,  how- 
ever, might  be  Inferred  of  any  agent  in  charge 
of  his  principal's  property  who  might  commit 
a  tort  which  the  custody  of  the  property  af- 
forded him  an  opportunity  to  commit.  The 
rule  of  implied  authority  cannot  be  extended 
as  far  as  contended  for  by  counsel  for  plain- 
tiff in  error.  Travis  v.  Insurance  Co.,  86 
Mich.  288,  49  N.  W.  140;  GovaskI  v.  Downey, 
100  Mich.  429,  59  N.  W.  167;  Carter  v.  Ma- 
chine Co.,  34  Am.  Rep.  311.  The  case  of 
Manufacturing  Co.  v.  Boyce,  36  Kan.  350,  13 
Pac.  609,  cited  by  plaintiff  in  error,  does  not 
asslsrt  him.  There  the  sewing-machme  agent 
was  managing  agent  for  the  company,  and 
his  authority  was  general.  He  had  authority 
to  sell  machines  and  collect  the  money,  and  it 
was  conceded  that  he  had  authority  to  insti- 
tute legal  proceedings  to  recover  possession 
of  machines  conditionally  sold.  It  was  held 
that  the  arrest  of  Boyce  was  incidental  to  the 
replevin  action,  and  made  the  company  liable. 
The  court  says:  "His  [the  agent's]  act,  al- 
though wrongful,  wa?  in  the  line  of  his  em- 
ployment, was  done  in  the  execution  of  au- 
thority conferred  upon  him,  and  must  be  re- 
gardfid  as  the  act  of  the  company."  The  act 
of  Curtis  in  making  the  arrest  Involved  malice 
and  want  of  probable  cause.  Without  more 
evidence  of  authority  to  make  the  complaint 
against  Laird  than  we  have  been  able  to  find 
in  the  record,  we  do  not  hesitate  to  say  that 


defendants  in  error  were  not  responsible  for 
Curtis'  acts  In  causing  the  arrest  We  are 
equally  clear  ttiat  the  evidence  did  not  sus- 
tain the  allegations  of  the  petition  as  to  the 
existence  of  a  conspiracy.  The  demurrer  to 
the  evidence  was  rightfully  sustained,  and  the 
Judgment  of  the  district  court  must  be  af- 
firmed.   All  the  Justices  concurring. 


(60  Kan.  6M) 
JEWETT  V.  MAIiOTT  et  al. 
(Supreme  Court  of  Kansas.    May  6,  1899.) 

FLBADINO  AMBNOMSNT  —  CBA.NOINa  CiViB  ov 

Action. 

1.  While  the  courts  are  liberal  in  permitting 
parties  to  nmcnd  their  pleadings,  they  are  not 
warranted  in  allowing  amendments  which  But>- 
stantially  clinuge  tiie  claim  or  defense  previous- 
ly relied  upon. 

2.  The  court  did  not  commit  error  in  refusing 
the  amendment  of  an  action  upon  a  promissory 
note  into  an  action  upon  an  implied  trust. 

(Syllabus  by  the  Court.) 

Certificate  of  dlTision  from  conrt  of  appeals. 

Action  by  Amerlcns  Y.  Jewett  against 
Thomas  H.  Malott  and  others.  >From  an  or- 
der striking  an  amended  petition  from  the 
flies,  plaintiff  brings  error.    Affirmed. 

C.  S.  Crawford,  for  plaintiff  in  error.  Stam- 
baugb  &  Hurd,  for  defendants  In  error. 

JOHNSTON,  J.  This  case  comes  here  from 
the  court  of  appeals  because  one  of  the 
Judges  of  that  court  was  disqualified  to  sit, 
and  the  remaining  judges  were  divided  in 
opinion  as  to  the  disposition  of  the  case. 
From  the  record  it  appears  that  Americus  V. 
Jewett  brought  an  action  upon  a  promissory 
note  against  John  F.  Baxter  as  principal  and 
Malott  &  Co.  as  indorsers,  and  recovered  a 
Judgment  against  Malott  &  Co.  for  $1,044.(>5. 
The  defense  of  Malott  &  Co.  was  that  the 
petition  contained  no  allegation  of  demand 
for  payment  or  notice  of  nonpayment  and 
protest,  and  no  reason  or  excuse  why  payment 
was  not  demanded  and  protest  made.  They 
took  the  case  to  the  court  of  appeals,  and  that 
court  held  their  defense  to  be  good,  and  that 
the  petition  of  Jewett  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Malott 
V.  Jewett,  1  Kan.  App.  14,  41  Pac.  674.  When 
the  case  was  renmndcd  to  the  district  court, 
the  plaintiff  filed  an  amended  petition,  in 
which  he  asked  Judgment  for  $1,000,  and 
which  set  forth  certain  preliminary  facts  and 
circumstances  upon  which  he  claimed  that  a 
cause  of  action  upon  a  trust  arose  In  favor 
of  the  plaintiff  and  against  the  defendants. 
The  defendants,  who  constituted  the  partner- 
ship of  Malott  &  Co.,  moved  the  court  for  aa 
order  to  strike  the  amended  petition  from  the 
files  because  it  was  not  in  furtherance  of  Jus- 
tice, and  that  it  substantially  changed  the 
plaintifTs  claim.  The  motion  was  sustained, 
and  the  amended  petition  stricken  from  the 
files.    Of  this  ruling  th?  plaintiff  complains. 

We  cannot  say  that  the  ruling  was  errone- 
ous.   While  the  courts  are  and  should  be  lib- 
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eral  In  permitting  parties  to  amend  their 
pleadings,  they  are  not  warranted  in  allowing 
amendments  which  substantially  change  the 
claim  or  defense  preriously  relied  upon.  Code 
ClT.  Proc.  S  138.  The  court  of  appeals  cor- 
rectly viewed  the  original  petition  as  an  at- 
tempt to  recover  on  a  promissory  note,  and, 
the  averments  being  Insufficient  to  show  a 
liability  against  the  indorsers,  it  would  have 
been  proper  to  have  allowed  an  amendment 
alleging  a  demand  of  payment,  notice  of  non- 
payment and  protest,  or  a  reason  why  pay- 
ment was  not  demanded  and  protest  made,  or 
to  have  made  any  other  amendment  germane 
to  the  original  petition.  Instead  of  that,  the 
plaintiff  undertook  to  introduce  a  new  and  dis- 
tinct cause  of  action.  While  some  of  the 
facts  stated  are  common  to  both  petitions,  the 
amended  petition  was  a  wide  departure  from 
the  first.  It  not  only  changed  the  form  of  the 
action,  but  the  nature  of  it  as  wdl.  The  orig- 
inal petition  was  based  on  an  unconditional 
written  promise  to  pay  money,  while  the 
amended  petition  was  based  on  an  implied 
trust,  alleged  to  have  grown  out  of  a  series 
of  transactions  running  through  a  period  of 
years.  The  court  is  vested  with  considerable 
'  discretion  in  the  matter  of  allowing  amend- 
ments, and  its  rollng  In  granting  or  refusing 
leave  to  amend  will  not  be  disturbed  unless 
there  appears  to  have  been  a  palpable  abuse 
of  discretion,  under  all  the  circumstances. 
In  view  of  the  change  In  the  form  and  charac^ 
ter  of  the  action  by  the  proposed  amendment, 
and  of  the  time  and  circumstances  under 
which  it  was  made,  we  thinii  the  court  was 
Jwtlfled  In  its  ruling.    Judgment  afilrmed. 


(60  Kui.  4M) 

DOWNEY  V.  ATCHISON,  T.  *  S.  F.  R.  00. 

(Supreme  Court  of  Kansas.    May  6,  1899.) 
ABBiTBiiTioN  —  Setting  Asidb  Awabd — Fraud— 

LtMITATIOira — WArVBB, 

1.  The  fact  that  one  of  two  persons  chosen  to 
appraise  the  valae  of  land,  and  determine  the 
sntn  at  which  the  owner  shall  convey  and  a 
railroad  company  shall  pay  for  it  for  right  of 
way  pnrposes,  acts  from  motives  of  partiality 
and  bias  in  favor  of  the  landowner,  or  miscon- 
oeives  bis  duty  by  rapposing  himself  the  agent  or 
representative  of  such  owner  for  the  purpose 

'  of  securing  for  him  the  highest  possible  price, 
and  throiish  whose  partiality  and  misconcep- 
tion of  duty  the  property  is  appraised  at  a 
sum  largely  in  excess  of  its  real  value,  consti- 
tutes sufficient  ground  for  vacating  the  award 
or  appraisement,  or  for  defending  an  action 
brouKot  for  its  enforcement. 

2.  Such  misconduct  or  misconception  of  duty 
does  not,  however,  constitute  fraud, -in  the  le- 
gal sense  of  the  term,  and  a  right  of  action  or 
a  defense  based  upon  it  is  not  barred  by  the 
two-years  statute  Of  limitations. 

3.  A  party  who  pleads  a  shorter  period  of 
limitation  than  the  one  applicable  to  the  case 
will  be  held  to  have  waived  the  benefit  of  the 
longer  and  correct  one,  which  might  have  been 
pleaded. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Jndge. 


Action  by  Charles  Dunn  against  the  Atchi- 
son, Topeka  &  Santa  Fg  Railroad  Company. 
Francis  C.  Downey  was  substituted  as  plain- 
tiff. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

John  W.  Day  and  Francis  C.  Downey,  for 
plaintiff  In  error.  A.  A.  Hurd,  O.  J.  Wood, 
and  W.  LIttlefleld,  for  defendant  in  error. 

DOSTER,  C.  J.    This  was  an  action  orig- 
inally brought  by  Charles  Dunn  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Compa- 
ny to  recover  a  sum  of  money  claimed  to  be 
due  upon  an  award.  The  raibroad  company  de- 
sired to  purchase  some  town  lots  for  right  of 
way  and  other  purposes,  and  to  adjust  a  claim 
against  It  for  damages  for  trespass  comm'ltted 
by  It  upon  the  lots.    The  parties  entered  Into 
a  contract  in  writing,  by  the  terms  of  which 
Dunn  agreed  to  sell  and  convey,  and  the  com- 
pany to  buy,  the  lots  at  a  price  to  be  fixed  by 
arbitrators  or  appraisers  of  value.    The  ap- 
praisement was  made,  but  the  company  re- 
fused to  pay  the  amount  awarded,  whereupon 
suit  was  brought  to  enforce  the  terms  of  the 
agreement    This  is  the  second  tlnie  the  case 
has  been  before  us.    Guild  v.  Railroad  Co., 
57  Kan.   70,   46  Pat  82.    Upon   the   former 
hearing  the  judgment  was  reversed.    When 
first  presented.  It  was  entitled  in  the  name 
of  Guild,  as  admhiistrator  of  the  estate  of 
Charles  Dunn,  as  plaintiff  in  error.    After  the 
reversal  of  the  case,  the  right  of  action  was 
assigned  to  the  present  plaintiff  in  error,  Fran- 
cis C.  Downey.    The  facts  out  of  which  the 
controversy  arose  are  fully  stated  in  the  report 
of  the  former  decision.    The  second  trial  of 
the  case  developed   no  additional   matter   of 
sufficient    importance    to  be  specially   noted. 
As  will  be  observed  by  a  reading  of  the  for- 
mer decision,  the  defendant  in  error,  the  rail- 
road company,  claimed  the  benefit  of  certain 
disclosures  of  malconduct  upon   the  part  of 
Whlttaker,  one  of  the  arbitrators  or  apprais- 
ers, made  In  the  evidence  adduced  upon  the 
trial  of  the  case,  without  having  pleaded  such 
conduct  as  a  defense  to  the  action.    It  was 
ruled,  however,  by  a  majority  of  the  court, 
that  "where  fraud;  misconduct,  or  mistake  is 
relied  upon  as  a  ground  for  setting  aside  an 
appraisal  of  land  duly  made   by   appraisers 
selected  in  accordance  with  the  agreement  of 
the  parties,  it  must  be  pleaded."    After  tbe 
case  was  remanded  to  the  district  court  for  a 
new  trial,  the  defendant,    the   railroad  cona- 
pany,  amended  Its  answer    by   alleging  that 
the  award  or  appraisal  was  fraudulently  made 
by  the  arbitrators  or  appraisers,  through  col- 
lusion with  Dunn,   the   former   plaintiff,  and 
owner  of  the  lots,  for  the  purpose  of  eztortlnc; 
from  the  railroad  company  a  sum  of  money 
greatly  In  excess  of  the  real  value  of  the  prop- 
erty.   Without  quoting  this  portion  of  the  an- 
swer, it  is  sufficient  to   say  that  the  plaintiff 
hi  error  claims  in  his  argument— and  we  thiak 
correctly— that  the  allegations  were  too   gen- 
eral In  their  terms  to  constitute  a  charge  of 
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fraud.  The  answer  in  respect  to  this  matter 
was  principally  made  up  of  animadversions 
upon  the  conduct  of  the  arbitrators  or  apprais- 
ers in  over-estimating  the  value  of  the  town 
lots,  and  of  conclusions  of  fact,  rather  than 
the  facts  themselves.  The  answer,  so  far  as 
it  consisted  of  allegations  of  fact,  amounted 
to  a  charge  of  misconduct  and  partiality  or 
partisanship  upon  the  part  of  the  arbitrators. 
Such  parts  of  this  portion  of  the  answer  as 
conformed  to  the  rules  of  pleading  can,  per- 
haps, be  fairly  stated  in  the  language  of  one 
of  the  findings  of  fact  made  by  the  court  be- 
low: "In  the  making  of  said  appraisement, 
.said  J.  B.  Whittaker  considered  that  he  was 
acting  for  and  on  behalf  of  said  Charles  Dunn, 
and -was  endeavoring  to  obtain  for  him  the 
highest  price  possible  for  said  land;  that  dur- 
ing the  meetings  of  said  Whittaker  and  said 
Jewell  as  appraisers  or  arbitrators,  Charles 
Dunn  was  frequently  present,  and  counseled 
and  advised  with  said  J.  B.  Whittaker  in  re- 
gard to  said  matter."  The  award  or  appraise- 
ment was  made  In  January,  ISOt;  the  action 
to  enforce  the  award  or  compel  the  payment 
of  the  appraisement  was  commenced  April  7, 
1801;  and  the  amended  answer,  which  at- 
tempted to  plead  the  fraud  of  the  arbitrators, 
was  filed  September  19,  1896.  To  the  alle- 
'gatlons  of  fraud  In  the  amended  answer  the 
plaintiff  replied  by  setting  up  the  two-years 
statute  of  limitations.  Upon  the  pleadings 
as  they  formerly  stood  and  as  amended  in  the 
particular  noted,  a  second  hearing  was  bad. 
The  trial  was  to  the  court  without  a  Jury. 
Findings  of  fact  were  made,  and  Judgment 
rendered  in  favor  of  the  railroad  company. 
The  plaintiff  prosecutes  error  to  this  court. 
In  addition  to  the  finding  above  quoted,  one 
other  only  need  be  noted^  It  was  as  follows: 
"At  the  time  of  the  commencement  of  the  suit 
referred  to,  defendant  company  knew  of  the 
appraisement  or  award  hereinbefore  referred 
to,  and  knew  of  the  circumstances  under 
which  the  same  was  made." 

Some  of  the  questions  presented  to  the 
court,  and  disposed  of  upon  the  former  hear- 
ing, are  again  discussed;  but,  In  the  view  we 
have  of  the  case,  we  are  not  required  to  re- 
examine them,  or  to  determine  the  binding 
effect  of  the  former  decision.  The  single  nec- 
essary question  now  before  ua  arises  upon 
the  amended  answer  setting  up  the  miscon- 
duct of  the  arbitrators  or  appraisers  and  the 
plaintiff's  reply  of  the  statute  of  limitations. 
More  than  five  years  had  elapsed  from  the  oc- 
currence of  the  claimed  misconduct  and  the 
filing  of  the  amended  answer  of  the  railroad 
company,  In  which  the  misconduct  was  for  the 
first  time  pleaded.  Indeed,  more  than  five 
years  had  elapsed  from  the  commencement  of 
the  action  before  the  amended  answer  was 
filed;  and  the  court  below,  In  the  finding  last 
above  quoted,  states  that  at  the  commence- 
ment of  the  action  the  railroad  company 
knew  of  the  circumstances  under  which  the 
appraisement  or  award  was  made.  Whether 
by  this  Is  meant  knowledge  upon  the  part  of 


the  railroad  company  of  the  misconduct  of 
the  arbitrators  or  appraisers,  may  be  ques- 
tionable. It  was  probably  Intended  as  a  flnd- 
-Ing  of  such  knowledge,  but  its  language  is 
not  clear  in  meaning.  However,  no  question 
as  to  Its  meaning  has  been  raised  by  the  rail- 
road company,  and  we  will  assume  that  It  is 
to  be  understood  as  a  finding  of  knowledge 
upon  the  part  of  the  company  In  the  par- 
ticular mentioned.  The  inquiries  presenting 
themselves  are  these:  Under  the  pleadings, 
was  the  defense  of  misconduct  by  the  arbi- 
trators barred  by  the  statute  of  limitations, 
and,  If  by  any  statute,  by  which  one,— that 
of  two  years  or  that  of  five  years?  We  sup- 
pose the  right  of  the  railroad  company  to  have 
instituted  an  action  to  'set  aside  the  award  or 
appraisement  for  the  misconduct  of  the  arbi- 
trators or  appraisers  will  not  be  questioned. 
It  might  have  taken  the  Initiative,  and 
brought  an  action  to  vacate  the  award.  Russ. 
Arb.  663.  This  it  would  have  been  compelled 
to  do  within  some  statutory  period  of  limita- 
tion. The  same  obligation  rested  upon  It 
when  It  chose  to  assert  Its  right  defensively 
that  rested  upon  it  to  assert  it  afflrmatively. 
"■When  a  right  of  action  la  barred  by  the  pro- 
visions of  any  statute,  it  shall  be  unavailing 
either  as  a  cause  of  action  or  ground  of  de- 
fense." Civ,  Code,  S  19,  Gen.  St.  1897.  In 
Its  controversy  with  the  plaintiff  and  his  as- 
signee, the  railroad  company  did  not  choose 
to  found  a  right  of  action  against  the  plaintiff 
upon  the  misconduct  of  the  arbitrators  or  ap- 
praisers, but  chose  to  use  It  as  a  ground  of 
defense  to  plaintiff's  action;  but  It  did  not 
do  so  until  the  longest  period  of  statutory  lim- 
itation applicable  to  the  case  had  fully  run. 
If,  therefore,  the  plaintiff,  in  his  reply,  has 
set  up  the  period  of  limitation  applicable  to 
the  case,  the  railroad  company's  defense  of 
misconduct  is  unavailing.  Did  the  plaintiff 
plead,  in  his  reply,  the  period  of  limitation 
applicable  to  the  case,  and.  If  he  did  not, 
what  Is  the  consequence?  These  questions 
are  but  slightly  touched  upon  by  the  counsel 
for  either  side,  but,  in  our  view,  they  are  the 
controlling  questions  of  the  case,  and  to  them 
we  have  given  much  thought  In  the  light  of 
the  authorities.  Our  conclusion  Is  that  the 
plaintiff  did  not  set  up  the  period  of  limita- 
tion applicable  to  the  case,  but,  instead  there- 
of, set  up  a  shorter  one,  and  by  so  doing  must 
be  regarded  as  having  altogether  waived  the 
statute  of  limitations  as  a  reply  to  the  de- 
fendant's answer.  The  failure  of  the  plain- 
tiff to  plead  the  proper  statute  arose  from  a 
misconception  of  the  character  of  the  mis- 
conduct attributed  to  the  arbitrators  or  ap- 
praisers by  the  defendant  in  its  answer,  and 
found  by  the  court  to  have  occurred.  The 
arbitrators  or  appraisers  were  not  charged  or 
found  to  have  been  guilty  of  fraud.  They 
were  charged  with  partiality  and  favoritism 
for  Dunn,  the  original  plaintiff,  and  charged 
with  having  awarded  to  him,  through  their 
partiality  and  favoritism,  a  sum  of  money 
largely  in  excess  of  a  Just  allowance.    Under 
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this  charge  tbe  court  found  as  a  fact  that 
Whlttaker,  one  of  the  arbitrators,  mlscon- 
cdred  his  duty  by  supposing  that  he  was  act- 
ing for  and  in  the  Interest  of  Dunn,  and  In 
endeavoring  to  secure  for  him  the  largest  pos- 
sible price  for  the  lots;  and  the  court  also 
found  that  during  the  work  of  appraising  the 
lots  Dunn  frequently  counseled  and  advised 
with  Whittaker  concerning  the  matter.  The 
court  also  determined.  In  a  finding  not  neces- 
sary to  quote  in  full,  that  the  amount  of  the 
award  or  appraisement  was  largely  in  excess 
of  the  fair  value  of  the  property.  It  was  a 
grievous  misconception  upon  the  part  of 
Whlttaker  tp  suppose  hhnself  to  be  the  rep- 
resentative or  agent  of  Dunn,  and  It  was 
highly  Improper  for  him  to  hold  converse  with 
Dunn  about  the  subject-matter  of  the  arbi- 
tration; but  neither  of  these  things  constitut- 
ed what  the  law  terms  fraud.  Fraud  is  de- 
ception or  artifice  by  which  disadvantage  re- 
sults to  one  who  has  a  right  to  rely  upon 
openness,  candor,  and  fair  dealing.  Bouv. 
Law  Diet  tit  "Fraud."  It  is  not  deception 
or  artifice  by  one  whose  duty  Is  to  make  a 
just  appraisement  to  disregard  that  duty,  and 
make  an  unjust  appraisement,  even  though  it 
be  done  through  corrupt  and  dishonest  mo- 
tives. It  Is  a  violation  of  trust,  or  miscon- 
duct In  office,  but  it  does  not  constitute  fraud 
Id  the  sense  of  Its  legal  definition.  Whitta- 
k«  practiced  no  arts  of  deception  upon  the 
railroad  company.  He  made  no  false  repre- 
sentations to  It.  He  did  not  deceive'  It  as  to 
what  be  bad  done  or  would  do.  He  falsified 
as  to  no  fact  by  which  the  company  was  led 
to  do  differently  from  what  It  would  other- 
wise have  done.  He  simply  misconceived  his 
duty  in  tbe  premises^  or  to  state  It  as  strong- 
ly as  can  be  in  any  aspect  of  the  case  he  be- 
trayed his  trust.  There  are  many  ways  by 
which  a  judge  or  an  arbitrator,  bound  to  Im- 
partiality of  duty,  may  be  guilty  of  fraud  in 
Its  proper  legal  sense;  but  to  simply  render  a 
judgment  or  make  an  award  for  a  larger  sum 
of  money  than  the  evidence  justifies,  even 
though  from  motives  of  partiality,  Is  not  one 
of  them,  because  there  has  been  no  deception 
or  artifice;  there  has  been  only  Injustice  of 
decision.  Oases  have  occurred  in  which 
awards  have  been  set  aside 'on  account  of  ac- 
tions similar  to  those  attributed  to  the  arbi- 
trator Whittaker  In  this  case.  In  such  In- 
stances, however,  the  conduct  of  the  arbitra- 
tor has  been  characterized  as  "misbehavior," 
"misconduct,"  "partiality,"  "bias,"  or  "par- 
tisanship." Bash  v.  Christian,  77  Ind.  290; 
Wheeling  Gas  Co.  v.  City  of  Wheeling,  5 
W.  Va.  448;  Brown  ▼,  Harper,  54  Iowa,  546, 
iS  N.  W.  747.  Such  behavior,  misconduct 
partiality,  or  bias  constitutes  sufficient  ground 
to  set  aside  an  award  or  appraisement  of 
land  values  such  as  was  had  In  this  case,  and 
it  constitutes  a  good  defense  to  an  action  to 
enforce  the  award  or  appraisement  brought 
by  tbe  one  In  whose  favor  It  was  made.  The 
autborltles  are  numerous  and  uniform  to  this 
affect 


To  return,  however,  to  the  question  of  the 
period  of  limitation  applicable  to  the  case. 
It  follows  from  the  fact  that  tbe  misconduct 
of  the  arbitrator  Whlttaker  was  not,  in  its 
legal  sense,  fraud,  the  plea  in  the  plaintiff's 
reply  of  the  two-years  statute  of  limitations 
was  unavailing.  Had  the  defendant  brought 
an  action  to  set  aside  the  award,  it  would  have 
been,  in  the  language  of  the  slxtb  subdivision 
of  section  12  of  the  Civil  Code  (Gen.  St.  1887), 
"an  action  for  relief  not  herein  provided  for." 
Relying  upon  the  statute  defensively,  as  the 
railroad  company  did,  its  cbaracter,  of  course. 
Is  the  same.  Whether  pleaded  affirmatively 
or  defensively,  It  must  be  done,  in  the  lan- 
guage of  the  subdivision  above  mentioned, 
"within  five  years  from  the  time  the  cause  of 
action  shall  have  accrued."  The  statutory 
period,  therefore,  which  bars  actions  to  vacate 
awards,  or  which  bats  defenses  to  such  ac-. 
tions  upon  the  grounds  stated  in  the  defend- 
ant's answer  in  this  case,  is  five  years;  and, 
had  the  plaintiff  pleaded  such  period  of  limita- 
tion, his  reply  would  have  been  good.  How- 
ever, he  did  not  do  so,  and  bis  reply  In  this: 
particular  was  bad.  Under  all  the  authorities 
we  have  been  able  to  find,  a  plea  of  a  shorter- 
period  of  limitation  than  the  one  applicable 
to  the  case  Is  no  plea  at  all.  It  Is,  In  effect, 
a  waiver  of  the  longer  and  proper  period  of 
limitation  which  might  have  been  alleged.  In 
Bridgforth  v.  Payne,  62  Miss.  777,  a  slx-yei^rs 
statute  of  limitation  was  pleaded  as  a  defense 
to  an  action  to  which  a  statute  of  seven  years 
was  applicable.  The  court  held  the  plea  of 
the  shorter  period  unavailing,  and  remarked, 
in  the  opinion,  among  other  things,  that:  "The 
appellant,  having  relied  upon  a  statute  not. 
applicable,  cannot  invoke  the  protection  of  an-: 
other  not  pleaded.  The  party  who  pleads  or  re- 
plies to  a  statute  of  limitations  not  appropriate 
to  the  action,  must  abide  the  result.  Boyd  v., 
Barrenger,  23  Miss.  269;  Trustees  v.  Gllman,. 
55  Miss.  148."  In  Hunter  v.  Hunter,  50  Mo. 
445,  the  court  ruled  that  "a  plea  of  the  statute 
of  limitations  which  only  sets  up  a  bar  by 
lapse  of  five  years  Is  not  a  good  plea  of  a  bar 
by  ten  years,"  and  in  the  opinion  it  was  re- 
marked, "Even  If  ten  years  had  expired,  the 
plea  only  set  up  the  five  years,  and  not  the 
t^i  years,  so  there  was  no  proper  plea  of  the 
ten-years  bar  set  up  in  this  suit."  In  Murphy 
V.  De  France,  105  Mo.  53,  15  S.  W.  949,  and 
16  S.  W.  861,  the  case  of  Hunter  v.  Himter, 
supra,  and  other  cases  to  the  same  effect  were 
reaffirmed.  In  Bruce  v.  Baxter,  7  Lea,  477,  a 
statute  of  three  years  was  pleaded  to  an  action 
controlled  by  one  of  six  years.  The  court, 
among  other  things,  remarked:  "We  need 
scarcely  cite  authorities  to  refute  the  argu- 
ment of  the  respondent  so  earnestly  pressed 
upon  us  that  he  can  have  the  benefit  of  the 
statute  of  limitations  of  six  years  without  hav- 
ing claimed  It  in  his  defense  by  plea  or  an- 
swer. The  law  has  been  too  long  settled  the 
other  way  In  our  state  to  be  shaken,  and  we 
think  correctly."  In  Retzer  v.  Wood,  109  U.- 
S.  185,  3  Sup.  Ct  164,  It  was  held  that,  lU) 
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the  absence  of  a  statutory  rule  to  the  contrary, 
the  defense  of  a  statute  of  llmltaiions  which 
Is  not  raised  either  in  pleading,  or  on  the 
trial,  or  before  judgment.  Is  of  no  arall. 
Statutory  iimltations  upon  rights  of  action  or 
grounds  of  defense,  while  now  loolccd  upon 
with  more  favor  than  formerly,  are  not  re- 
garded with  sufficient  favor  to  Justify  the 
courts  in  correcting  the  mistakes  of  a  party  en- 
deavoring to  interpose  them  aa  shields  against 
his  adversary.  Certainly  the  courts  cannot 
give  to  a  party  the  benefit  of  a  statute  of 
limitations  which  he  has  not  chosen  to  plead. 
Oertalnly  they  cannot  give  him  the  benefit  of 
the  longer  statutory  period  applicable  to  his 
case,  which  he  has  not  pleaded,  in  lien  of  the 
shorter  period,  not  applicable,  but  which  be 
has,  nevertheless,  pleaded.  In  such  case  he 
will  be  deemed  to  have  waived  the  statute 
of  limitations  as  a  defense  or  as  a  reply,  the 
same  as  though  no  statute  at  all  had  been 
pleaded.  It  follows,  from  the  fact  that  the 
award  or  appraisement  was  tainted  with  the 
misconduct  and  partisanship  of  one  of  the  ar- 
bitrators In  the  respect  mentioned,  that  It 
cannot  be  made  the  basis  of  a  suit  for  its  en- 
forcement. Its  infirmity  in  that  respect  lies 
at  the  very  foundation  of  the  plaintiff's  action. 
Any  errors  which  the  court  may  have  com- 
mitted in  the  trial  of  the  case  unconnected 
with  the  question  of  tue  validity  of  the  award 
wlU  not,  therefore,  constitute  grounds  for  the 
reversal  of  the  judgment.  Quite  a  number 
of  such  claims  of  error  have  been  forcibly 
pressed  upon  our  attention,  and,  although  we 
have  given  them  attention  in  the  study  of  the 
case,  we  deem  It  unnecessary  to  express  an 
opinion  concerning  them.  We  do  not  wish  to 
be  understood,  however,  as  holding  the  plain- 
tiff In  error  remediless  for  the  failure  of  the 
defendant  In  error  to  pay  for  the  town  lots 
taken  by  It,  or  for  damages  for  the  trespass 
committed  by  it.  If  there  has  been  a  trespass 
upon  the  town  lots,  or  If  the  defendant  in  er- 
ror has  appropriated  them,  the  facts  may  be 
ascertained,  and  the  law  may  yet  afford  relief; 
or,  for  anght  we  know,  the  written  agree- 
ment to  submit  to  arbitration  may  still  be  in 
force,  and  under  It  the  parties  may  still  be 
entitled  to  select  new  arbitrators  or  apprais- 
ers, and  secure  thereby  a  valid  award  or  ap- 
praisal. However,  for  the  reasons  above  giv- 
en, the  judgment  of  the  court  below  will  be 
affirmed.    All  the  justices  concurring. 


MORSE  T.  RTLAND. 

(Supreme  Court  of  Kansas.    May  6,  1809.) 

JUOOMBNT— Inoonsistbnt  FiiTDnraB. 

Where  findings  are  wholly  inconsistent,  a 
Judgment  on  the  verdict  cannot  stand. 

Error  from  district  court,  Sumner  county; 
W.  T.  McBrlde,  Judge. 

Action  by  M.  L.  Kyland  against  J.  0.  O. 
Morse.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 


J.  T.  nerrick  and  Amldon  &  Conly,  for 
plaintiff  in  error.  Ivan  D. '  Rogers,  W.  W. 
Scbwinn,  and  J.  K  Halsell,  for  defendant  in 
error. 

PER  CURIAM.  The  defendant  In  error,  M. 
L.  Ryland,  brought  an  action  In  the  district 
court,  alleging  that  he  was  the  owner  of  a 
certain  stock  of  stoves,  hardware,  farming 
Implements,  buggies,  etc.,  and  that  the  defend- 
ant below,  J.  (j.  O.  Morse,  wrongfully  seized 
all  of  said  property,  and  dispossessed  the  plain- 
tiff of  the  same,  and  converted  it  to  bis  own 
use,  and  that  said  property  was  of  the  value  of 
$2,300,  for  which  amount  he  prayed  judg- 
ment, with  costs.  The  defendant  Morse,  in 
his  answer,  justified  as  sheriff  of  Sumner 
county;  alleging  that  he  held  said  property 
by  virtue  of  a  certain  writ  of  attachment  is- 
sued in  favor  of  Aultman,  Miller  &  Oo.  against 
W.  K.  Ryland,  and  that  the  alleged  tiae  of 
the  plaintiff  below,  M  L,  Ryland,  was  derived 
from  said  W.  K.  Ryland,  who  transferred  said 
property  for  the  purpose  of  defrauding  his 
creditors,  and  that  there  was  no  consideration 
for  the  sale,  if  any  sale  was  made,  to  the 
plaintiff  in  the  action,  M.  L.  Ryland.  On  the 
trial  of  the  cause  the  plaintiff  below,  while 
testifying  as  a  witness  In  his  own  behalf,  pro- 
duced an  account  showing  that  there  was  due 
him  from  his  brother  the  sum  of  $2,300.39. 
and  that  he  purchased  the  stock  of  goods  from 
his  brother  for  this  amount  Said  above- 
mentioned  accotmt  was  as  follows: 

1889. 

1-15.  Am't  due  from  W.  K.  Ryland 

on  settlement  bnilding |1,168  26 

4-6.     Fd  W.  A.  Clark 90  00 

8-21.  %  of  awning 27  87 

Aug.  21.  Interest  to  date 68  35 

11,354  48 

1890. 

Aug.    7.  ^  tax  on  boilding 13  00 

Aug.  21.  Interest  to  date 135  44 

Dec.  23.  %  tax  on  bnilding 11  71 

1801. 

Jan.  22.  ^  tax  on  boUding 11  71 

Aug.  21.  Int.  to  date 148  09 

No.    25.  %  tax   13  9:1 

1892. 

Jan.  22.  i^  tax   13  93 

Aug.  21.  Int  to  date 166  23 

$1,869  42 

Am't  For'd  R.  Page.     Amount  Dae  from  W. 
K.  Ryland. 
1892. 

Aug.  21.  Am't  bro't  for'd $1,869  42 

Dec.  10.  To  %  tax 14  24 

Jan.  19.  To  v5  tax 14  24 

July    3.  Interest  to  date 155  53 

Foster  note 100  00 

Store  account 110  46 

Cash 20  00 

$2,283  89 
Tom  Hill 16  60 

$2,300  39 

The  evidence  showed  that  the  two  were 
jointly  interested  in  the  construction  of  a 
building  erected  In  1889,  towards  the  construc- 
tion of  which  each  was  to  contribute  equally. 
The  jury  found  that  the  total  coet  of  the  build- 
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Ing,  IncIacUng  ezcaTations,  shelrlng,  and  cel- 
lar, waa  $6,200,  and  further  found  that  W. 
K.  Byland  pnt  Into  the  building,  including 
what  he  paid  for  shelving,  $2,850.  The  dif- 
ference between  what  W.  K.  Byland  pat  Into 
the  building  and  what  M.  L;  Byland  contribut- 
ed towards  its  construction  would  show  the 
amount  of  money  that  M.  L.  Ryland  Invested 
in  the  building  In  excess  of  the  amount  that 
W.  K.  Byland  Invested,  to  wit  $1,500.  One- 
half  of  this  amount  would  represent  what  W. 
K.  Ryland  owed  M.  L.  Hyland  on  the  building 
on  the  15th  day  of  January,  1889,  at  the  time 
of  its  completion,  so  that  the  amount  would 
be  $750,  Instead  of  $1,168.26,  which  latter 
amount  was  found  by  the  jury  to  be  due  from 
W.  K.  to  M.  L.  Byland  on  settlement  for  the 
cost  of  the  building.  The  difference  between 
$750,  the  amount  W.  K.  Byland  achially  owed 
M.  L.  Byland  on  the  building,  and  the  amount 
claimed  by  M.  L.  Byland  in  the  first  item  of 
the  account,  and  as  found  by  the  jury,  to  wit, 
$l,16a26,  amounts  to  $418.26;  that  Is,  the 
jury  found  that  W.  K.  Byland  owed  M.  L. 
ByUmd  on  the  16th  day  of  January,  1889, 
$418,26  more  than  he  actually  did  owe.  In  the 
items  of  said  account,  M.  L.  Ryland  flgopes 
10  per  cent,  compound  interest  up  to  the  8d 
of  July,  1893.  The  Interest  on  $418.26  for 
that  time  would  amount  to  $222.66.  Adding 
to  this  the  sum  of  $41&26  makes  a  total  df 
$610.91.  which  would  r^resent  the  amount 
which  M.  li.  Byland  had  overcharged  in  the 
first  item  of  his  account,  and  the  Interest  on 
said  overcharge  at  10  per  cent  from  January 
15,  1888,  to  July  3,  1893.  So  that  W.  K. 
Byland,  Instead  of  owing  M,  L.  Byland  $2,300.- 
39  on  July  3,  1893,  only  owed  him  $1,669.09, 
as  Shown  by  the  answers  to  the  particular 
questions  of  fact  In  settlement  of  this 
amount  of  $1,669.09  M.  L.  Byland  received 
the  goods  In  question  from  his  brother,  which 
the  Jury  found  to  be  worth  $2,500,  after  $eoa- 
07  had  been  taken  out  of  the  stock  by  certain 
creditors,  and  after  M.  h.  Byland  had  sold 
goods  to  the  amount  of  $200  therefrom.  The 
jury  returned  a  verdict  for  the  plalntlfF  below 
for  $2,000,  upon  which  Judgment  was  entered. 
The  findings  are  wholly  Inconsistent  with 
each  other,  and  for  this  reason  the  Judgment 
cannot  stand.  Bailway  Co.  v.  Sternbergh,  54 
Kan.  410,  38  Pac.  486;  Ballroad  Co.  v.  Maher, 
23  Kan.  163;  Bank  v.  MiUer,  59  Kan.  743,  54 
Pac.  1070.  The  Judgment  of  the  court  below 
will  be  reversed,  and  a  new  trial  is  ordered. 


(60  Kan.  646) 

SULLIVAN  V.  LARKIN  et  al. 

(Supreme  Court  of  Kansas.    May  6,  1890.) 

Wnxs—CONSTBOOTION— Estate  Dbvisbo. 

In  his  will  a  testator  spectflcally  devised  to 
one  of  his  children  the  entire  estate  in  a  certain 
tract  of  land,  and  to  each  of  the  remaining  chil- 
dren a  life  estate  only  in  a  particular  tract,  and 
then,  in  a  general  residuary  clause,  provided 
that  the  proceeds  derived  from  the  sale  of  all 
"thcr  property  should  be  divided  equally  among 
Ills  children.    Beld,  that  the  residuary  clause  car- 


ried the  fee  simple  of  the  lands  in  whidi  only  a 
life  estate  was  specifically  devised. 
(Syllabus  by  the  Court.) 

Krror  from  district  court  Johnson  county; 
John  T.  Burrls,  Judge. 

Action  by  Timothy  Sullivan  against  Joseph 
Larkln  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

A  Smith  Devenney,  for  plaintiff  in  error. 
Ogg  &  Scott  for  defendants  in  error. 

JOHNSTON,  J.  This  was  an  action  by 
Timothy  Sullivan  to  recover  real  estate  from 
the  children  of  John  Larkin,  deceased,  and 
which  plaintiff  claims  descended  to  him 
through  his  deceased  wife,  a  daughter  and 
heir  of  John  Larkln.  He  also  asks  a  partition 
of  certain  real  estate  In  which  he  claims  an 
undivided  interest. 

John  Larkln,  who  owned  considerable  real 
estate  In  Kansas  and  Missouri,  died,  leaving, 
aa  his  only  heirs,  seven  children,  one  of  whom 
was  Catherine  Larkln,  who  married  Timothy 
Sullivan  about  a  year  after  the  death  of  her 
father.  Several  years  before  his  death,  John 
Larkin  made  a  will,  which  provided  for  the 
sale  of  his  personal  property  and  the  payment 
of  his  debts;  and,  in  disposing  of  bis  real  es- 
tate, he  gave  one  son  a  quarter  section  of  land 
outright  and  to  each  of  the  remaining  six 
children  he  gave  a  life  estate  In  a  particular 
tract  of  land,  aqd  in  addition  gave  one  of 
them  a  legacy  of  $2,000.  The  will  then  pro- 
vided: "I  will  and  devise  that  all  other  prop- 
erty which  I  may  own  at  the  time  of  my 
death,  both  in  Kansas  and  Missouri,  shall  be 
sold  upon  the  most  favorable  tenns  by  my 
said  executors,  and  the  proceeds  be  divided 
among  my  children  equally."  There  were 
several  tracts"  of  land  not  specifically  devised, 
but  It  appears  that  these,  and  possibly  a  por- 
tion of  the  other  lands,  will  be  required  to  pay 
the  debts  of  the  estate.  Each  of  the  children 
took  possession  of  the  lands  so  specifically  de- 
vised, and  It  appears  that  In  about  two 
months  after  her  marriage,  the  daughter  Cath- 
erine died,  leaving  her  husband,  Timothy  Sul- 
livan, as  her  sole  heir.  He  contends  that  the 
will  is  incomplete  and  invalid,  because  a  life 
estate  only,  and  not  a  fee,  of  some  of  the. 
lands,  was  devised;  that  the  heirs  take  under 
the  law,  and  not  under  the  Will;  and  further 
that  each  heir  having  taken  possession  of  a 
specific  tract  of  land,  it  should  be  treated  as 
an  allotment  or  a  voluntary  parol  partition 
of  the  estate,  and  that  the  share  to  which  he 
is  entitled  as  the  heir  of  Catherine  Is  control- 
led by  law,  and  not  by  the  terms  of  the  will. 
The  court  held  the  will  to  be  valid,  and  that 
those  to  whom  lands  were  devised  during  their 
natural  lives  took  a  life  estate  in  such  lands, 
and  that  the  property  remaining,  and  not  spe- 
cifically disposed  of,  went  to  the  heirs  geneftti 
of  John  Larkln,  deceased.  It  was  held  that 
the  life  estate  of  Catherine  in  the  land  occti- 
pied  by  her  terminated  at  her  death,  and  that 
the  plaintiff,  as  her  sole  surviving  heir,  was 
entitled  to  a  one-seventh  interest  therein.    Ac- 
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eordlngl;  K  wai  decreed  that  partition  of  that 
tract  of  land  ahould  be  made  among  the  sur- 
viving helra,  if  it  was  practicable,  and,  If  not, 
that  a  sale  and  distribution  of  the  proceeds 
should  be  made. 

The  Judgment  must  be  sustained.  It  ap- 
pears that  the  statutory  formalities  were  ob- 
served in  making  the  will,  and  there  is  no 
suggestion  of  fraud,  undue  Influence,  or  lack 
of  testamentary  capacity.  While  a  fee  was 
given  to  one  of  the  children,  and  only  a  life 
estate  to  the  others,  there  may  have  been 
8u£aclent  reasons  for  such  discrimination;  but, 

.whatever  the  reason  may  have  been,  Larkin 
bad  absolute  dominion  over  his  property,  and 
It  was  competent  for  him  to  dispose  of  It  as 
he  saw  fit.  Caprice  and  seeming  injustice  in 
the  disposition  of  property  will  not  defeat  the 
will  of  the  testator,  but  where,  as  in  this  case, 
the  residue  of  the  property  was  devised  to 
eacti  of  the  heirs,  there  Is  little  room  for  a 
claim  of  partiality  or  injustice.  The  will  In 
question  was  duly  probated,  and  no  direct  at- 

.tack  has  ever  been  made  upon  its  validity. 
Unless  void  upon  its  face,  it  must  therefore 
control  the  disposition  of  the  testator's  prop- 
erty. The  objection  that  it  is  Invalid  because 
it  does  not  make  a  complete  disposition  of  all 
the  Interests  and  estate  of  the  testator  cannot 
be  sustained.  Even  If  it  were  a  fact  that 
some  of  the  testator's  property  was  not  dis- 
posed of,  It  would  not  defeat  the  will,  and  the 
property  overlooked  would  ordinarily  pass  to 
the  heirs.  The  fee  of  the  land  In  which  a  life 
estate  was  given  by  the  will  cannot  be  re- 
garded as  having  been  overlooked,  and  of 
which  no  disposition  had  been  made.  Al- 
though the  fee  of  such  land  was  not  specifical- 
ly devised,  it  was  fairly  Included  In,  and  legal- 
ly passed  under,  the  general  residuary  clause 
of  the  will.  As  will  be  observed,  this  clause 
of  the  will  is  general  and  Inclusive,  and  the 
tendency  of  the  courts  Is  to  give  the  widest 
and  most  liberal  construction  to  a  residuary 
devise.  1  Jarm.  Wills  (Blgelow's  6tb  Ed.) 
635.  The  same  authority  shows  that  such  a 
residuary  dause  operates  in  cases  where  only 
a  partial  or  contingent  interest  in  lands  is 
speciflcally  devised,  leaving  an  alternate  or 
ulterior  interest  or  estate  undisposed  of.  In 
the  absence  of  anything  showing  a  contrary 
Intention  on  the  part  of  the  testator,  a  resid- 

,  uary  clause  like  the  one  in  the  I^rkin  will  car- 
ries the  fee  of  lands  in  which  a  life  estate 
was  specifically  devised.  1  Jann,  Wills  (Big- 
elow's  6th  Ed.)  637.  Evidently  it  was  the 
purpose  of  the  testator  to  dispose  of  his  entire 
estate,  and  that  all  of  the  property  not  spe- 
cifically devised  should,  when  the  life  estates 
were  terminated,  be  equally  divided  among 
bis  children.  Until  the  life  estate  is  termi- 
nated by  the  death  of  one  to  whom  the  land 
is  speciflcally  devised,  the  other  children  are 
not  entitled  to  the  possession  or  enjoyment  of 
such  lands.  After  that  time  they  may  be  dis- 
posed of  in  accordance  with  the  provisions  of 
the  residuary  rl.iuse.  Ferguson  v.  Thorm«son 
(Ky.)  9  &  W.  714.    We  think  the  wIU  U  valid. 


and  Its  provisions  effeetnal  In  disposing  of  tb«> 
entire  estate  of  the  testator,  and  that  the  plain- 
tlB  has  no  cause  to  complain  of  the  Judgment 
of  the  district  court  It  will  therefore  be  ut- 
flrmed.    All  the  Justices  concurring. 


STATE  ex   rel.   ATTORNEY   OENERAIi   t. 
ATCHISON.  T.  &,  8.  F.  RY,  CO. 
(Supreme  Court  of  Kansas.    May  6,  1899.) 
KUsDAMns — DiguissAL. 
Application  for  mandamus  against  a  rail- 
road company  to  obtain  information  for  the  state 
board  of   railway  assessors  will   be  dismissed, 
where,  before  it  is  heard,  the  board  has  perform- 
ed its  functions  and  passed  out  of  existence. 

Application  by  the  state,  on  the  relation  of 
the  attorney,  general,  for  a  writ  of  mandamus 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.    Dismissed. 

A.  A.  Godard.  Atty.  Gen.,  for  the  State. 
Robert  Dnnlap  and  A.  A.  Huttt  for  defendant. 

PER  CURIAM.  This  proceeding  was  an  at- 
tempt by  the  attorney  general  to  obtain  a  full, 
er  return  and  more  information  as  to  the  prop- 
erty of  the  railroad  company  subject  to  taxa- 
tion for  the  year  1808  than  had  been  made 
and  furnished  by  the  company  to  the  state 
board  of  railway  assessors.  Although  insti- 
tuted In  June,  1898,  and  with  a  view  of  ob- 
taining information  upon  which  to  assess  the 
property  for  the  last  year,  the  case  has  not 
been  presented  for  decision  nntU  this  time. 
On  the  information  furnished,  the  railroad 
company  was  assessed  and  taxes  have  been 
collected,  and  another  assessment  for  the  year 
1899  is  In  progress.  The  board  of  railway 
assessors,  for  whose  consideration  the  infor- 
mation was  sought  has  performed  its  func- 
tions and  passed  out  of  existence,  and  has 
been  succeeded  by  another  board.  As  the  only 
purpose  of  the  proceeding  was  to  obtain  In- 
formation which  is  now  of  no  practical  valne, 
and  which  in  fact  cannot  l)e  nsed,  any  action 
the  court  might  take  would  be  futile  and  nn- 
availing.  As  nothing  can  be  accomplished  by 
the  further  prosecution  of  the  action,  it  wQI 
be  dismissed. 


(60  Kan.  E66> 
STATE  V.  SUPPB. 
(Supreme  Court  of  Kansaa    May  9,  1899.) 
RsoBiviKO   Stolsk   Goods  — lHroBiu.Tioii—En- 

DENCI. 

1.  An  information  alleged  that  the  defendant 
knowingly  and  feloniously  received  into  his  pos- 
session  personal  property  which  had  been  stolen 
from  the  Carterville  Mercantile  Company,  with- 
out averring  whether  said  company  was  a  cor- 
poration, joint-stock  company,  or  partnership. 
add,  that  the  court  erred  m  overmllng  a  motion 
to  qunsh  the  information. 

2.  A  conviction  may  be  had  in  this  state  of 
the  offense  of  receiving  stolen  property,  know- 
ing the  same  to  have  been  stolen,  although  the 
originai  theft  may  have  been  conmUtted  in  an- 
other state, 

(Syllabus  by  the  Court) 
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Api)eal  from  dlrtrlct  court,  Cherokee  coun- 
ty;  A.  H.  Skldmore,  Judge. 

Wnilam  Henry  Suppe  was  Indicted  for  re- 
ceiving stolen  property,  and  from  a  refusal  to 
quash  the  Information  he  appeals.    Reversed. 

W.  F.  Sapp,  C.  A.  McNeill,  and  C.  W.  Can- 
trell,  for  appellant  A.  A.  Godard,  Atty.  Gen., 
Cbaa  Stevens,  and  Chas.  W.  Smith,  for  the 
State 

SiHTH,  J.  The  appellant,  William  Henry 
Soppe,  was  charged  in  the  information  with 
having  unlawfully,  knowingly,  and  felonious- 
ly received  into  bis  possession  certain  personal 
property,  which  had  been  unlawfully  and 
feloni  sly  stolen,  taken,  and  carried  away 
from  the  Carterville  Mercantile  Company,  of 
CarterriUe,  Mo.,  which  he,  the  said  Suppe, 
then  and  there  well  knew  was  stolen  property 
at  the  time  be  received  it,  consisting  of  cer- 
tain clothing  of  the  aggregate  value  of  $37, 
'  the  property  of  the  Carterville  Mercantile 
Company  aforesaid.  A  motion  to  quash  this 
information,  upon  the  ground  that  the  same 
did  not  state  a  public  offense,  was  overruled, 
and  this  action  of  the  court  Is  assigned  as  er- 
ror.- This  contention  of  the  appellant  must  be 
sustained.  The  information  does  not  disclose 
whether  the  Carterville  Mercantile  Company 
was  a  partnership,  joint-stock  company,  or  a 
corporation.  While  it  bears  a  name  appro- 
priate to  corporate  Existence,  yet  It  may  be 
that  of  a  voluntary  association  of  two  or 
more  individuals.  Indeed,  the  proof  offered 
at  the  trial  of  this  case  showed  that  said  com- 
pany was  a  partnership  composed  of  two  In- 
dividuals; but  later,  on  the  hearing  of  the 
motion  for  a  new  trial,  a  charter  was  pro- 
duced, showing  that  the  same  was  a  corpora- 
tion, organized  and  existing  under  the  laws 
of  the  state  of  Missouri. 

In  the  case  of  State  v.  Mead,  27  Vt.  722,  the 
defendant  was  charged  with  obstructing,  Im- 
peding, and  stopping  the  cars  and  engines  of 
the  Vermont  Central  Railroad  Company.  The 
court  said:  "The  expression  'railroad  compa- 
ny' does  not  ex  vl  termini  import  that,  of 
necessity,  they  must  be  a  corporation  under 
the  laws  of  this  state  or  any  other  state; 
and  we  cannot,  unless  it  Is  so  alleged,  take 
judicial  notice  that  such  is  the  fact.  This 
averment  in  the  indictment  would  be  sustain- 
ed by  proof  that  the  railroad  company  was  a 
voluntary  association."  In  the  case  of  People 
V.  Bogart,  36  Cal.  245,  which  was  a  prosecu- 
tion for  larceny,  the  ownership  of  the  prop- 
erty was  laid  in  Wells-Fargo  E.xpress  Compa- 
ny, without  any  specification  of  the  co-parfr 
nerahlp  (if  it  was  a  partnerBhip),  or  any  alle- 
gation that  Wells-Fargo  Express  Company 
was  a  corporation,  and  It  was  held  that  the 
indictment  was  defective.  A  defendant  should 
be  apprised  with  certainty,  sufficient  to  ena- 
ble hhn  to  prepare  his  defense,  of  the  exact 
charge  against  blm.    And  the  ownership  of 


property  which  be  Is  charged   with  having' 
stolen  is  an  essential  allegation. 

In  this  state,  if  an  offense  shall  be  commit- 
ted upon  or  in  relation  to  any  personal  prop- . 
erty  belonging  to  several  partners  or  owners, 
the  Indictment  or  information  for  such  of- 
fense Is  sufficient  if  it  allege  such  property  to 
belong  to  any  one  or  more  of  such  persons  or' 
owners,  without  naming  all  of  them.  €ren. 
St  1889,  par.  5189.  Thus,  as  regards  part- 
nerships, the  common  law  has  been  abrogated, 
for  at  common  law  the  names  of  all  the  part- 
ners or  joint  owners  must  be  stated.  Com.  v. 
Trimmer,  1  Mass.  476.  Hence,  if  the  Carter- 
ville Mercantile  Company  was  a  partnership,' 
it  would  seem,  by  virtue  of  this  statute,  to  be 
necessary  to  allege  at  least  that  the  property 
belonged  to  one  of  the  partners,  and  that  the 
mere  use  of  the  name  in  the  information  un- 
der which  the  partners  conducted  the  business 
would  be  Insufficient.  Sometimes  a  single  In- 
dividual deals  as  a  sole  trader,  using  a  name 
indicating  a  firm,  and  it  is  lawful  for  him  to 
do  80.  In  Wallace  t.  People,  63  111.  451,  the 
accused  was  charged  with  having  stolen  prop- 
erty of  the  American  Merchants'  Union  Ex- 
press Company.  It  was  held  that,  in  the  ab- 
sence of  an  averment  that  such  company  was 
a  corporation,  ownership  of  the  property  was 
defectively  stated,  and  that  a  motion  to  quash 
the  indictment  should  have  been  sustained. 
In  Nasets  v.  State  (Tex.  Cr.  App.)  32  S.  W. 
G98,  the  defendant  was  charged  with  swin- 
dling and  defrauding  the  First  National  Bank 
of  Goliad.  The  judgment  of  conviction  was 
reversed  because  the  indictment  nowhere  al- 
leged that  said  bank  was  an  Individual,  part- 
nership, joint-stock  company,  or  corporation. 
See,  also.  People  v.  Schwartz,  32  CaL  160; 
Graves  v.  State,  63  Ala.  134. 

We  cannot  appreciate  the  force  of  the  argu- 
ment made  by  the  appellant  to  the  effect  that 
there  is  no  statute  making  it  punishable  to 
receive  stolen  property  here,  knowing  the  same 
to  have  been  stolen  in  a  foreign  state.  The 
statute  covering  the  offense  charged  Is  broad 
enough  to  embrace  larcenies  committed  any- 
where. Further,  in  a  prosecution  for  bring- 
ing stolen  property  into  this  state,  the  law 
makes  the  retaining  possession  of  the  stolen 
property  here  equivalent  to  an  original  act  of 
theft,  and  declares  that  It  may  be  punished 
In  the  same  manner  as  the  original  larceny. 
E!very  asportation  of  the  property  animo  fu- 
randi  is  a  new  taking.  McFarland  v.  State, 
4  Kan.  57;  State  v.  Price,  55  Kan.  606,  40 
Pac.  1000;  State  v.  Wade,  55  Kan.  693,  41 
Pac.  951;  Gen.  St  1897,  c.  100,  i  88.  We 
think  the  appellant  can  be  convicted  for 
knowingly  receiving  stolen  property,  although 
the  same  may  have  been  stolen  In  another 
state.  The  court  erred  In  refusing  to  sustain 
the  motion  to  quash  the  information,  and  for 
that  reason  the  judgment  of  the  court  below 
will  be  reversed.-    All  the  justices  concurring. 
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67  PACIFIC  BEPORTBat 


(Kan. 


($0  Kan.  560) 


STATE  T.  HETH, 


(Supreme  Court  of  Kansas.    May  6,  1899.) 
Cbiminal  Law  —  Appkal  —  Filing  Transcbipt — 
Assault  with  Istbnt  to  Kill — Veediot — ^In- 

STBU0TI0N8 — RbVI£W  —  BlLL    OP    EXCEPTIONS  — 

Rbfdsal  to  Siok — RboitaIi  of  Evidenob. 

1.  When  a  transcript  in  a  criminal  case  is  de- 
livered to  the  clerk  of  the  supreme  court  to  be 
filed  in  that  court,  and  is  received  by  him  for 
that  purpose,  and  retained  in  his  custody  among 
the  records  of  the  court,  it  will  be  deemed  to  be 
filed,  although  no  indorsement  of  the  filing  is 
made  thereon.' 

2.  The  defendant -was  charged  with  a  yiola- 
tion  of  section  38  of  the  crimes  act,  and  the  ver- 
dict of  the  jury  failed  to  show  the  degree  of  the 
offense  of  which  the  defendant  was  convicted. 
■Held  (following  State  v.  O'Shea,  53  Pac.  876,  59 
Kan.  593),  that  the  verdict  is  fatally  defective. 

3.  Bulings  upon  the  instructions  of  the  court 
cannot  be  reviewed  where  the  record  does  not 
contain  the  testimony  or  any  statement  of  what 
the  testimony  tended  to  prove. 

4.  The  trial  judge  is  not  justified  in  refusing 
to  consider  and  aflow  a  bill  of  exceptions  con- 
taining a  portion  of  the  ^testimony,  or  a  state- 
ment of  what  it  tended  to  prove,  because  it  was 
not  a  complete  transcript  of  all  the  testimony 
in  the  case,  nor  because  other  ofiicial  business 
was  pressing  for  consideration. 

5.  In  most  cases,  a  full  transcript  of  the  testi- 
mony is  unnecessary  to  the  consideration  of  the 
questions  raised.  A  brief  and  explicit  statement 
of  what  is  proved,  or  offered  to  be  proved,  is 
ordinarily  sufficient  and  better  practice,  in  most 
of  the  cases,  than  a  recital  of  the  evidence  in 
extenso. 

(Syllabtts  by  the  Court.) 

Appeal  from  district  court,  Sedgwick  coun- 
ty;   D.  M.  Dale,  Judge. 

Robert  Hetb  was  convicted  of  aasanlt  wltb 
intent  to  kill,  and  appeals.    Reversed. 

W.  P.  Campbell,  for  appellant  A.  A.  God- 
ard,  Atty.  Gen.,  and  S.  B.  Amidon,  for  the 
State. 

JOHNSTON,  J.  The  appellant  was  char- 
ged with  assaulting  and  wounding  John  E^- 
dy  Swartz  with  a  deadly  weapon,  wltb  the 
malicious  Intent  to  kill  bim.  Tbe  informa- 
tion as  drawn  was  intended  to  charge  an 
offense  under  section  38  of  tbe  crimes  act, 
wbicb  Included  offenses  under  other  sections 
of  tbe  statute  and  of  lower  degrees.  Con- 
viction followed  a  trial,  and  the  verdict  of 
tbe  jury  simply  found  "the  defendant  guilty 
of  an  assault  with  Intent  to  kill,  as  set  forth 
In  the  information."  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled,  and 
tbe  judgment  pronounced  by  tbe  court  was 
confinement  in  the  penitentiary  at  bard  labor 
for  a  term  of  10  years.  He  appeals  from  this 
conviction,  and  the  state  raises  a  question 
as  to  the  sufilciency  of  tbe  appeal,  claiming 
that  it  was  not  taken  in  due  time.  Tbe  judg- 
ment was  rendered  on  December  24,  1896, 
and  tbe  transcript  of  the  record  was  deliv- 
ered to,  and  received  by,  the  clerk  of  tbe 
supreme  court  on  August  4,  1808.  A  question 
having  arisen  between  tbe  clerk  and  tbe  ap- 
pellant as  to  tbe  payment  of  tbe  required 
docket  fee,  tbe  case  was  not  docketed,  nor 
was  an  indorsement  of  tbe  filing  made  upon 


tbe  transcript.  It  was  received  and  retained, 
however,  by  tbe  clerk,  and  subsequently, 
when  the  docket  fee  was  paid,  an  entry  of 
that  fact  was  made,  and  tbe  transcript  was 
Indorsed,  "Filed  as  of  date  August  4,  1898." 
Tbe  entry  and  indorsement  were  made  on 
January  12,  1899,  more  than  two  years  after 
the  judgment  was  rendered. 

An  appeal  must  be  taken  within  two  years 
after  judgment  Is  rendered,  and  it  is  not  per- 
fected until  the  transcript  of  tbe  case  Is  filed 
in  tbe  court  It  Is  also  essential  that  the 
transcript  shall  be  filed  within  30  days  after 
the  appeal  is  taken.  C^.  Code,  i  284.  If  tbe 
appeal  was  completed  when  the  transcript 
was  delivered  to,  and  accepted  by,  the  clerk, 
it  is  in  good  time.  On  the  other  hand,  if  the 
indorsement  of  filing  on  tbe  transcript  is  to 
be  regarded  as  tbe  completion  of  tbe  appeal, 
it  was  too  late  and  without  avfUl.  It  is  im- 
portant therefore,  to  determine  what  con- 
stitutes the  filing  of  the  transcript,  within  the 
meaning  of  the  statute.  We  think  It  is 
something  more  than  placing  file  marks  or 
an  indorsement  upon  tbe  transcript  In 
Wilkinson  v.  Elliott  43  Kan.  590,  23  Pac. 
014,  it  was  held  that  tbe  placing  of  a  p^pcr 
in  tbe  custody  of  the  clerk,  to  be  kept  on  file, 
subject  to  Inspection  by  all  interested  parties, 
was  a  sufficient  filing.  In  Ratbburn  v.  Ham- 
ilton, 53  Kan.  470,  37  Pac.  20,  it  was  remark- 
ed: "A  paper  is  said  to  be  filed  when  it  is 
delivered  to  tbe  proper  officer,  and  by  bIm 
received  to  be  kept  on  file.  The  mere  in- 
dorsement upon  tbe  paper  of  tbe  time  of  fil- 
ing it  by  tbe  county  clerk  is  not  an  essential 
act  of  filing.  It  is  a  mere  memorandum  of 
the  time  of  filing,  and  not  tbe  filing  itself." 
See,  also,  1  Bouv.  Law  Diet  782.  Ordinarily. 
we  look  to  tbe  indorsement  to  ascertain  when 
a  paper  or  document  is  filed,  but  it  is  not  the 
only  evidence  of  tbe  fllbig.  Tbe  docket  fee 
required  by  the  rules  of  tbe  court  should  have 
been  paid,  and  the  clerk  might  have  refused 
to  have  received  tbe  transcript  until  the  fee 
was  paid.  Instead  of  that  he  took  the  tran- 
script into  bis  custody,  and  retained  it  among 
tbe  records  of  tbe  court.  It  was  delivered  to 
tbe  clerk  with  a  view  of  completing  tbe  ap- 
peal, and  was  received  and  kept  by  him  as  a 
permanent  record  of  tbe  court  Under  the 
authorities,  this  must  be  deemed  to  be  a  sufS- 
clent  filing  and  a  valid  completion  of  the  ap- 
peal. 

Tbe  first  contention  on  tbe  merits  la  that 
the  verdict  is  insufilcient  to  sustain  the  judg- 
ment There  are  several  degrees  of  tbe  of- 
fense charged  against  the  appellant  and  the 
verdict  falls  to  show  the  degree  of  which  be 
is  convicted.  Under  the  ruling  in  State  v. 
O'Shea,  59  Kan.  593,  53  Pac.  876,  and  tbe 
cases  cited,  this  is  a  fatal  error,  which  com- 
pels a  reversal  of  the  judgment 

On  behalf  of  the  appellant  It  is  suggested 
that  the  case  should  be  sent  back  for  a  correc- 
tion of  tbe  sentence,  and  not  for  a  new  trial. 
He  claims  that  the  verdict  Is  sufficiently  spe- 
cific to  warrant  a  sentence  for  a  misdemeanor. 
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under  section  43  of  tbe  ciimea  act,  and  asks 
that  tbe  case  be  remanded  for  that  purpose. 
The  fault  of  the  verdict  is  that  It  does  not 
specify  the  degree  of  the  ofCense  of  which  they 
found  the  appellant  guilty.  The  charge,  as. 
we  have  seen,  embraced  several  degrees  or 
offenses,  and  the  verdict  merely  found  him 
guilty  as  charged.  Under  section  239  of  the 
Criminal  Code,  the  Jury  jire  expressly  requir- 
ed, in  such  cases,  to  specify  in  their  verdict 
of  what  degree  of  the  offense  they  find  the 
defendant  guilty.  From  the  terms  of  the  ver- 
dict in  the  present  case,  we  cannot  say  that 
the  iarj  intended  to  specify,  any  particular  de- 
gree or  to  find  the  defendant  guilty  of  a  mis- 
demeanor. Falling  In  this  respect,  the  ver- 
dict is  fatally  defective,  and  the  court  should 
have  declined  to  receive  it. 

We  are  asked  to  consider  the  rulings  of 
the  court  in  giving  and  refusing  instructions. 
The  record  includes  the  charge  of  the  court, 
as  well  as  the  Instructions  which  were  asked 
by  the  defendant  tind  refused  by  the  court; 
but,  as  the  record  contains  none  of  the  evi- 
dence or  any  statement  of  what  the  testimony 
tended  to  prove,  the  errors  assigned  are  n6t 
available.  These  rulings  might  have  been  re- 
viewed if  the  testimony,  or  portions  of  it,  or 
a  statement  of  what  the  testimony  tended  to 
prove,  had  been  saved  in  the  bill  of  excep- 
tions. Three  futUe  attempts  were  made  by 
the  appellant  to  have  bills  of  exceptions,  con- 
taining more  or  less  of  the  testimony,  allowed 
and  signed  by  the  trial  Judge.  The  Judge  re- 
fused to  allow  and  sign  them,  because  they 
did  not  contain  all  the  evidence  given  at  the 
trial,  nor  all  of  the  evidence  upon  the  material 
issues  in  the  case,  and,  further,  that  they  did 
not  contain  the  statement  of  defendant's  coun- 
sel outlining  his  defense  to  the  Jury.  The 
Judge  insisted,  If  the  evidence  was  to  be  taken 
up,  that  a  full  transcript  of  the  stenographer's 
notes  shoDld  be  prepared  and  presented  to 
him,  and  that  the  stenographer  was  ready  to 
furnish  a  transcript  of  bis  notes  upon  the  pay- 
ment by  the  defendant  of  the  legal  fees  of  the 
stenographer.  The  appellant,  who  was  una- 
ble to  pay  the  fees  for  a  complete  transcript, 
prepared  a  summary  of  the  testimony  In  one 
bill,  with  a  view -of  raising  a  question  upon 
the  instructions.  Another  bill  contained  a 
fuller  recital  of  the  testimony,  and  another 
appears  to  be  quite  a  full  report  of  the  testi- 
mony of  all  the  witnesses.  The  court,  how- 
ever, declined  to  sign  any  of  them,  stating 
that  the  press  of  official  business  made  it  im- 
possible for  him  to'  compare  the  statements 
of  evidence  in  the  bills  of  exceptions  with  the 
stenographic  notes,  or  otherwise  determine 
whether  they  contained  a  true  statement  of 
the  evidence  purported  to  be  set  out  None 
of  the  reasons  given  appear  to  us  to  be  suffi- 
cient grounds  for  the  refusal  of  the  Judge  to 
allow  and  sign  the  exceptions.  No  duty  is 
more  imperative  and  important  than  the  con- 
sideration and  allowance  of  exceptions  pre- 
pared and  presented  by  a  litigant,  and  no  good 
reason   is  seen  why   other  official   business 


should  have  precedence  over  the  duty  men- 
tioned. The  other  duties,  however  pressing, 
should  not  be  allowed  to  prevent  the  consid- 
eration of  exceptions  prepared  and  presented 
In  behalf  of  one  who  has  been  convicted  of  a 
felony  and  condemned  to  imprisonment  at 
hard  labor. 

The  objection  that  a  complete  transcript  of 
tlie  testimony  was  not  presented  is  not  good. 
The  law  does  not  require  any  more  of  the 
testimony  than  is  necessary  to  explain  and 
fairly  present  the  exception.  Code  Civ.  Proc. 
i  301.  In  most  cases,  a  full  transcript  of  the 
testimony  is  a  needless  waste  of  time  and 
money.  A  brief  and  explicit  statement  of 
what  is  proved,  or  offered  to  be  proved,  is  bet- 
ter practice  in  most  cases  than  a  recital  of  the 
evidence  in  extenso.  In  the  absence  of  all  the 
testimony,  the  appellant  would  not  be  entitled 
to  have  a  determination  of  the  question  wheth- 
er the  testimony  sustained  the  verdict;  but 
rulings  on  the  admission  of  testimony,  and  up- 
on the  Instructions  given  and  refused,  may  be 
made  without  a  recital  of  all  the  testimony.  The 
records  of  the  court  are  frequently  extended 
and  unnecessarily  Incumbered  by  a  verbatim 
report  of  all  the  questions  and  answers,  includ* 
ing  objections  and  rulings  upon  which  no 
point  is  made.  The  substance  of  the  testimo- 
ny is  generally  sufficient,  and  this  carries  out 
the  theory  of  the  Code  that  so  much  of  the 
evidence  as  is  necessary  to  explain  the  point 
shall  be  given,  and  no  more,  "and  the  whole 
as  briefly  as  possible."  Code  Civ.  Jfroc.  $ 
301.  The  trial  Judge  was  not  required  to  de- 
termine whether  the  exceptions  presented  con- 
tained all  of  the  testimony,  but  only  whether 
that  presented  was  true.  What  questions  are 
raised  and  can  be  considered  on  the  excep- 
tions preserved  is  for  the  reviewing  court  to 
decide.  The  Judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded  for 
another  triaL 


(60  Kan.  667) 
STATE  V.  EASTMAN. 
(Supreme  Court  of  Kansas.    May  6,  1899.) 
Embezzleuekt  bt  Agent —Cbimisai.  Intent. 
In  a  prosecutioUj  under  the  last  clause  of 
section  95  of  the  crimes  and  punishments  act 
((}en.  St.  1897),  for  the  failure  of  an  agent  to 
deliver    to    his    employer,  on    demand,  money 
which  came  into  the  agent's  possession  b:r  virtue 
of  his  agency,  it  is  error  to  refuse  to  instruct 
the  jury  that  a  criminal  intent  is  a  necessary 
element  of  the  crime  charged. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lyon  county; 
W.  A.  Randolph,  Judge. 

J.  W.  Eastman  was  convicted  of  failure  to 
deliver  over  money  to  his  employer,  and  ap- 
peals.   Reversed. 

C.  B.  Graves  and  E.  W.  Cunningham,  for 
appellant.  A.  A.  Godard,  Atty.  Oen.,  and  S. 
S.  Spencer,  for  the  State. 

DOSTER,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  for  the  failure  of  the 
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api)ellant,  as  an  agent,  to  dellrer  to  his  em- 
ployer, on  demand,  money  which  came  to  the 
possession  of  the  agent  by  virtue  of  his  agen- 
cy. The  statute  imder  which  the  conviction 
was  bad  Is  the  last  clause  of  section  95  of  the 
crimes  and  punishments  act  (Gen.  St.  1897), 
which  reads  as  follows:  "If  any  agent  shall 
neglect  or  refuse  to  deliver  to  his  employer 
or  employers,  on  demand,  any  money,  bank 
bills,  treasury  notes,  promissory  notes,  evi- 
dences of  debt,  or  other  property  which  may 
or  shall  have  come  into  his  possession  by  vir- 
tue of  such  employment,  office,  or  trust,  after 
deducting  bis  reasonable  or  lawful  fees,  char- 
ges or  commissions  for  his  services,  unless  the 
same  shall  have  been  lost  by  means  beyond 
his  control  before  be  bad  opportunity  to  make 
delivery  thereof  to  his  employer  or  employers, 
or  the  employer  or  employers  have  permitted 
him  to  use  the  same,  he  shall  upon  conviction 
thereof  be  punished  in  the  manner  provided 
in  this  section  for  unlawfully  converting  such 
money  or  other  property  to  his  own  use." 

The  principal  claims  of  error  arise  upon  the 
instructions  of  the  court  and  upon  the  court's 
refusal  of  defendant's  requests  for  Instruc- 
tions. It  will  be  observed  that  the  above  stat- 
ute does  not.  In  Its  phraseology,  make  a  crim- 
inal Intent  an  Ingredient  of  the  offense  defin- 
ed. The  court  In  Its  Instructions  omitted  to 
charge  the  Jury  that  the  possession  of  a  crim- 
inal Intent  by  the  defendant  was  necessary 
to  his  conviction,  and,  on  the  other  band,  re- 
fused the  defendant's  request  for  the  follow- 
ing Instruction:  "An  essential  element  In  the 
crime  charged  in  this  case  Is  a  felonious  In- 
tent, and,  before  you  can  convict  the  defend- 
ant, you  must  find  from  the  evidence  that  be 
intended  to  convert  to  h)s  own  use  the  money 
of  the  prosecuting  witness,  and  to  cheat, 
wrong,  and  defraud  him."  Other  requests  for 
Instructions  preferred  by  the  defendant  ap- 
plied the  theory  of  criminal  intent  as  an  in- 
gredient of  the  crime  charged  to  the  special 
facts  of  the  case  as  developed  by  the  evidence. 
These  were  all  refused.  The  court  erred  In 
refusing  to  Instruct  the  Jury  as  requested. 
In  State  v.  Brown,  38  Kan.  390,  16  Pac.  259, 
the  defendant  was  prosecuted  for  the  offense 
of  being  drunk  In  a  public  highway.  The  de- 
fense made  was  Ignorance  upon  the  part  of 
the  defendant  of  the  intoxicating  character  of 
the  liquor  drunk  by  him.  The  court  refused 
the  defendant's  offer  of  evidence  to  show  his 
Ignorance  of  the  Intoxicating  character  of  the 
liquor,  and  Instructed  the  Jury  that  "the  de- 
fendant's Ignorance  of  the  intoxicating  char- 
acter of  the  liquor  drunk  by  him,  if  be  did 
drink  any  such,  is  no  excuse  for  any  drunken- 
ness resulting  therefrom,  if  any  did  so  result." 
These  rulings  were  held  to  be  erroneous.  The 
question  principally  discussed  by  the  court  In 
Its  decision  of  the  case  was  whether  Ignor- 
ance or  mistake  of  fact  will  excuse  the  com- 
mission of  an  act  otherwise  criminal.  It  was 
held  th.nt  It  would  do  so.  Some  of  the  re- 
quests for  Instnictlons  preferred  by  the  de- 
fendant In  this  case  raise  again  this  Identical 


question.  This  question,  however,  presents 
only  a  phase  of  the  broader  and  more  general 
one  whether  intent  to  do  wrong  is  a  necessary 
element  of  crime.  The  general  rule,  of  course, 
is  that  a  guilty  Intent  is  a  necessary  Ingredient 
of  crime.  Blsb.  St.  Crimes,  §|  132,  231,  351, 
3(52.  We  do  not  understand  It  to  be  disputed 
in  this  case  as  a  general  proposition.  How- 
ever, Its  application  to  the  case  Is  denied  be- 
cause of  the  failure  of  the  statute  to  declare 
Intent  to  be  an  Ingredient  of  the  offense. 
There  are  some  cases  wbidi  hold  that,  unless 
made  so  by  statute,  a  guilty  Intent  Is  not  nec- 
essary to  the  commission  of  offenses  mala 
prohibita;  that  is,  not  Inherently  bad,  only 
bad  because  prohibited.  The  offense  charged 
against  the  defendant  In  this  case  is'  not  iMtd 
merely  because  prohibited,  but  It  Is  malum  In 
se,— bad  In  Itself.  It  Is  a  species  of  embezzle- 
ment, and  is  classified  by  the  statute  in  Imme- 
diate connection  with  the  common-law  forms 
of  embezzlement,  and  the  punishment  ordain- 
ed for  its  commission  Is  the  same  as  the  pun- 
ishment for  embezzlement  proper.  We  feel 
quite  clear  that  the  principle  upon  which  State 
v.  Brown,  supra,  was  decided  applies  in  this 
case,  and  that  the  court  should  have  instruct- 
ed as  the  defendant  requested.  The  Judg- 
ment of  conviction  is  therefore  reversed,  with 
instructions  to  grant  the  defendant  a  new 
trial.    All  the  Justices  concurring. 


(60  Kan.  6«) 

THOMPSON  V.  BURGB. 

(Supreme  Court  of  Kansas.    May  6,  1899.) 

Limitations  —  B^jectmbnt  —  Action  by  Mincb  — 

Salb  of  Decedent's  Land — Collatebal 

Attack — Confibmation. 

1.  A  right  of  action  in  ejectment  for  the  re- 
covery of  land  sold  lu'  an  administrator,  brought 
by  one  of  the  heirs  of  a  deceased  person,  is  saved 
to  a  minor,  under  section  11,  c.  95,  Gen.  St. 
1807,  who  may  bring  the  action  within  two 
yeiirs  after  the  disability  of  infancy  has  been 
rwiioved. 

2.  A  petition  for  the  sale  of  real  estate  was, 
by  order  of  the  probate  court,  set  for  hearing, 
and  notice  of  the  same  required  "for  two  weeks 
prior  to  the  ninth  day  of  August."  .  llie  notice- 
was  published  on  July  2ttth  and  August  5th, 
only  11  days  intervening  between  the  first  pub- 
lication and  the  day  of  hearing.  The  sale  was 
eonfirmpd  by  the  probate  court,  flefrf,  that  the 
proceedings  were  v"lid  as  against  collateral  at- 
tack, the  probate  court  having  ratified  such  a 
notice  as  it  had  power  to  require  in  the  first  in- 
stance. 

3.  For  the  reason  above  stated,  the  adjourn- 
ment of  tlic  sale  by  the  administrator  from  the 
court-house  door,  where  it  was  advertised  to 
take  place,  to  another  place  in  the  county,  near 
the  land  in  question,  did  not  render  the  sale 
void,  being  an  irregularity  cured  by  confirma- 
tion. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
7a.  T.  Hazen,  Judge. 

Action  by  Alice  Belle  Thompson  against  Ab- 
bie  C.  Burge.  Judgment  for  defendant  Plain- 
tiff brings  error.    Affirmed. 

'nils  was  an  action  of  ejectment  commenced 
by  Alice  Belle  Thompson  in  the  court  below 
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tor  the  recovery  of  tbe  possessioa  of  100  acres 
of  land,  and  for  the  value  of  its  use  and  oc- 
cupation. The  case  was  tried  upon  an  agreed 
statement  of  facts,  supplemented  by  certain 
record  evidence  and  oral  testimony.  Tbe 
agreed  facts  are  as  follows:  (1)  Tbe  S.  W. 
Vi  of  section  28,  township  10,  range  14,  in 
Shawnee  county,  Kan.,  was,  on  and  prior  to 
July  7,  1880,  owned  by  Samuel  K.  Thompson, 
who  died  on  July  7,  1880,  an  inhabitant  of 
Shawnee  county,  Blan.  (2)  Alice  L.  Thomp- 
son had  been  the  wife  of  Samuel  K.  Thomp- 
son, and  had  been  divorced  from  him  prior 
to  his  death,  and  In  the  decree  of  divorce  said 
land  was  by  a  court  of  competent  jurisdiction 
decreed  to  be  the  property  of  Samuel  K. 
Thompson,  and  that  Alice  L.  Thompson  bad 
no  interest  therein.  (3)  At  the  time  of  his 
death  Samuel  K.  Thompson  left,  surviving 
him,  as  his  sole  and  only  heirs,  two  daughters, 
Mary  Louise  Thompson,  born  in  November, 
1873,  and  plaintiff,  Alice  Belle  Thompson.  (4) 
Mary  Louise  Thompson  died  3Iay  14, 1884.  un- 
married and  without  issue,  leaving,  surviving 
her,  Alice  L.  Thompson,  her  mother.  (5)  That 
certain  proceedings  were  had  In  the  probate 
court  of  Shawnee  county,  Kan.,  in  said  estate 
of  Samuel  K.  Thompson.  Preliminary  proof 
of  tbe  papers  and  record  In  the  matter  of  said 
estate  ill  probate  court,  and  the  record  of  the 
register  of  deed's  office  of  Shawnee  county, 
Kan.,  relating  to  said  land,  and  offered  in  evi- 
dence, shall  be  waived,  but  subject  to  all  oth- 
er legal  objections,  the  validity  and  effect  of 
which  evidence,  records,  and  papers  shall  be 
determined  by  the  court.  (6)  The  land  above 
described  was  conveyed  to  the  defendant,  Ab- 
ble  C.  Surge,  November  — ,  1891,  since  which 
time  she  has  been  absent  from  the  state  of 
Kansas.  In  addition  to  the  above,  it  was 
shown  that  there  was  an  affidavit  of  the  death 
of  Samuel  K.  Thompson  filed  In  the  probate 
court  of  Shawnee  county,  Kan.,  and  that  Wal- 
ter Oakley  was  appointed  administrator  of 
his  estate.  Oakley  was  the  principal  creditor. 
Tbe  petition  did  not  allege  that  deceased  was 
a  nonresident  of  the  state  or  a  resident  of 
Shawnee  county.  Pursuant  to  a  petition  filed 
by  the  administrator,  asking  for  a  sale  of  the 
land  in  controversy,  tbe  court  set  the  hearing 
for  August  9th,  and  ordered  notice  of  tbe 
same  to  be  given  for  two  weeks  prior  to  the 
said  9th  day  of  August.  The  first  publication 
was  on  July  29th,  and  the  second  on  August 
5th.  The  hearing  was  had  August  9th.  The 
land  was  ordered  sold  at  tbe  door  of  tbe  court 
house  in  the  city  of  Topeka  on  September  11, 
1880,  and  so  advertised.  No  sale  was  made 
on  that  date,  but  the  same  was  adjourned  un- 
til September  22d  at  the  farm  of  Lucy  Ayers, 
in  Silver  Lake  township,  Shawnee  county, 
and,  according  to  tbe  report  of  the  admlnis- 
'.  trstor,  was  made  to  J.  Q.  A.  Peyton  and  J.  O. 
Hollenshade  for  $497.25,  subject  to  a  mort- 
gage of  $300.  The  land  was  appraised  at 
$1,200.  A  deed  was  made  by  the  administra- 
tor to  tbe  above  persons.  The  sale  was  made 
by  J.  Q.  A.  Peyton  as  auctioneer,  acting  for 


Mr.  Oakley,  tbe  administrator.  The  adminis- 
trator made  his  report  of  the  sale  to  the  court, 
which  was  approved  and  confirmed.  There 
wer6  more  claims  proved  against  the  estate 
tlian  tbe  amount  of  cash  received  for  the  sale 
of  real  estate.  By  mesne  conveyances  the 
title  of  tbe  land  In  question  came  Into  the  pos- 
session of  the  defendant,  Abbie  C.  Burge,  No- 
vember 25,  1881,  and  her  deed  was  recorded 
December  2d  of  the  same  year.  The  plaintiff, 
Alice  Belle  Thompson,  obtained  a  half  interest 
in  said  land,  which  her  sister  Mary  Louise  in- 
herited by  deed  from  her  mother.  Tbe  plain- 
tiff below  was  bom  June  19,  1876.  She 
brought  this  action  to  recover  this  property 
within  two  years  after  she  reached  her  ma- 
jority. A  jury  was  waived,  the  case  tried  by. 
the  court,  and  judgment  rendered  for  the  de- 
fendant. 

Parker  &  Hamilton  and  J.  G.  Sionecker,  for 
plaintiff  in  error.  Wm.  R.  Hazen,  for  defend- 
ant in  error. 

SMITH,  J.  (after  stating  tbe  facts).  At  tbe 
time  the  land  was  sold  the  plaintiff  below  was 
a  minor  about  four  years  of  age.  This  action 
was  commenced  within  two  years  after  she 
reached  her  majority.  We  think  a  right  of 
action  was  saved  to  her  under  section  11,  c. 
95,  Gen.  St  1897.  Said  section  11  refers  to 
the  five  paragraphs  composing  section  10. 
The  remedy  sought  In  this  action  is  mention- 
ed in  the  second  paragraph  of  said  section  10. 

The  first  assignment  of  error  relates  to  tbe 
jurisdiction  of  the  probate  court.    It  is  claim- 
ed that  tbe  failure  of  tbe  petition  for  the  ap- 
pointment of  an  administrator  to  allege. that 
the  deceased,  Samuel  K.  Thompson,  was  an 
inhabitant  of  Shawnee  county  or  a  nonresi- 
dent of  the  state  at  the  time  of  his  death,  did 
not  confer  jurisdiction  upon  the  probate  court 
to  do  any  act  in  reIati(Mi  to  the  administration 
of  tbe  estate.     Authorities  are  cited  from 
other  states  which   fortify  the   position   of 
plaintiff  in  error  on  this  question.    Moore's 
Estate  V.  Moore  (Neb.)  60  N.  W.  443.    It  is 
admitted,  however,  that  Samuel  K.  Thompson 
was,  in  fact,  an  inhabitant  of  Shawnee  coun- 
ty at  the  time  of  his  death.    In  Brubaker  v. 
Jones,    23   Kan.    411,    tUs    court,    speaking 
through   Mr.  Justice  Valentine,   said:    "Tbe 
statute  does  not  anywhere  prescribe  how  the 
jurisdictional  facts  shall  be  ascertained;  hence 
the  probate  court  may  ascertain  tbem  as  best 
it  can,  and,  if  it  ascertain  them  correctly,  that 
is  all  that  Is  required.    All  that  is  really  nec- 
essary Is  that  the  jurisdictional  facts  shall 
exist  as  facts,  and  bow  the  court  ascertains 
tbem  is  wholly  Immaterial.     Aild  when  the 
court  ascertains  these  facts  and  makes  the 
appointment,  the  letters  of  administration  are 
themselves   prima   fade    evidence    of    such 
facts."    The   probate   court    ascertained   the 
fact  that  the  deceased  was  an  iniiabitant  of 
Shawnee  county  at  the  time  of  his  death,  and 
the  Issuance  of  letters  of  administration  -wiu 
be  taken  as  prima  facie  evidence  that  the 
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court  had  Jurisdiction  over  the  matter.  The 
question  raised  by  plaintiff  In  error  does  not 
longer  admit  of  debate  In  this  state.  When 
the  petition  to  sell  the  real  estate  was'  pre- 
sented, the  court  set  the  hearing  for  the  9th 
day  of  August,  and  ordered  that  notice  of 
the  same  be  given  "by  publication  for  two 
weeks  prior  to  said  9th  day  of  August"  The 
first  publication  of  the  notice  was  on  July 
29th,  and  the  last  on  August  5tb.  It  is  con- 
tended that,  because  only  11  d^ys  elapsed  be- 
tween the  first  publication  and  the  day  of 
hearing  the  petition,  the  order  of  sale  was 
void.  Section  118,  c.  107,  Gen.  St  1897,  relat- 
ing to  proceedings  In  the  probate  court  for  the 
sale  of  lands  of  decedents,  reads:  "The  court 
■shall  require  notice  of  the  petition,  and  of  the 
time  and  place  of  hearing  the  same,  to  be 
given  for  such  lengtli  of  time  and  in  such 
manner  as  the  court  may  see  proper."  The 
court  had,  under  this  section,  full  authority 
and  discretion  to  flz  the  time  of  the  notice  as 
he  saw  fit,  and,  in  doing  so,  he  was  In  no 
wise  restricted  by  law.  The  defect  in  the 
notice  must  have  rendered  the  proceedings 
void  in  order  to  avail  the  plaintiff.  If  merely 
voidable,  the  defects  cannot  be  reached  by 
this  collateral  attack.  The  sale  of  the  real 
estate  was  confirmed  by  the  court  and  a  deed 
Issued  to  the  purchaser.  In  Freem.  Jud. 
Sales,  I  44,  it  is  said:  "As  to  the  matters  up- 
on which  a  court  is  required  to  adjudicate  in 
its  order  of  confirmation,  we  see  no  reason 
why  Its  decision  should  not  be  binding,  and 
should  not  preclude  the  reassertlon  of  any 
matter  which  was  either  passed  upon  by  the 
court,  or  which  the  parties  may  have  had  pass- 
ed upon  If  they  had  chosen  to  bring  It  to  the 
attention  of  the  court  After  a  sale  has  been 
confirmed,  -it  cannot  be  defeated  by  showing 
collaterally  that  there  was  a  failure  to  ap- 
praise the  property,  or  a  defect  In  the  notices 
of  sale,  or  that  the  administrator  did  not 
exact  security  for  the  payment  of  the  pur^ 
chase  money,  or  that  the  commissioner  who 
made  the  sale  was  not  authorized  to  make  it" 
There  is  a  wide  distinction  between  cases 
where  the  notice  Is  defective  and  where  there 
has  been  no  notice  at  all.  In  the  latter  the 
court  Is  without  Jurisdiction  to  act  Bryan 
V.  Bauder,  23  Kan.  95.  In  Fleming  v.  Bale, 
23  Kan.  88,  a  petition  was  filed  January  18th, 
In  the  probate  court  for  the  sale  of  real  es- 
tate to  pay  debts  of  the  deceased.  It  was 
ordered  that  the  administrator  cause  notice  of 
the  pendency  of  the  proceeding  and  the  time 
and  hearing  of  the  same  to  be  published  In 
a  newspaper  for  two  consecutive  weeks,  and 
the  hearing  was  set  for  January  29th.  The 
notices  were  published  on  the  20th  and  27th 
of  January.  The  court  held  that  this  order 
meant  that  the  publication  should  be  made 
two  consecutive  times.  The  court  says: 
"We  do  not  think  any  of  the  foregoing  ir- 
regularities or  defects  can  vitiate  the  pro- 
ceeding of  the  probate  court  when  attacked 
collaterally,  as  In  this  case."  See,  also,  Wy- 
ant  T.  Tuthlll,  17  Neb.  495,  23  N.  W.  342. 


In  Nebraska  the  rule  as  to  Sheriffs'  and  admin- 
istrators' sales  Is  the  same. 

It  Is  next  contended  that  the  sale  of  the 
real  estate,  having  been  advertised  to  be  held 
at  the  door  of  the  court  hoitse  on  September 
11th,  was  void  when  held  elsewhere  at  a  sub- 
sequent time.  The  statute  provides  that  the 
sale  shall  be  made  by  aucticm  at  the  door  of 
the  court  house,  or  at  such  other  place  as  the 
court  may  direct  Gen.  St  1897,  c.  107,  i  130. 
The  court  had  power  to  fix  the  time  and  place 
of  sale  In  the  first  instance  at  the  place  where 
and  time  when  it  was  finally  held.  It  rati- 
fied and  confirmed  the  sale  so  made.  It  ap- 
proved a  sale  made  at  a  time  and  place  which 
It  had  full  power  to  fix  in  the  original  order. 
Mr.  Freeman,  in  his  work  on  Void  Judicial 
Sales  (section  44),  says:  "With  respect  to 
chancery  and  probate  sales,  we  apprehend 
that  their  confirmation  has  an  effect  beyond 
that  conceded  in  Kansas  to  the  confirmation 
of  execution  sales.  The  object  of  the  pro- 
ceeding for  confirmation  Is  to  furnish  an  op- 
portunity for  Inquiry  respecting  the  acts 
which  have  been  done  under  the  license  to 
sell.  The  court  may,  if  It  deems  best  ratify 
various  Irregularities  in  the  proceedings.  If 
the  officer  changed  the  terms  of  the  sale,  the 
court  may  ratify  his  action,  provided  the 
term?,  as  changed,  are  such  as  the  court  had 
power  to  Impose  In  the  first  Instance."  The 
strict  rules  applicable  to  tax  sales  cannot  be 
applied  to  sales  made  under  the  supervision 
of  the  probate  court.  Tax  sales  are  wholly 
regulated  by  statute,  and  no  tribunal  Is  cheat- 
ed by  law  to  direct  or  confirm  them.  They 
differ  widely  from  sales  ordered  by  a  court  of 
record.  In  Howbert  v.  Heyle,  47  Kan.  58, 
27  Pac.  116,  it  is  said:  "It  must  also  be  re- 
membered that  the  probate  court  In  this  state 
is  a  court  of  record  (Const  art.  3,  i  8;  Act 
BelaUng  to  Probate  Courts,  S  1);  and,  while 
it  has  Jurisdiction  only  of  particular  classes 
of  things,  such  as  the  care  of  the  estates  of 
deceased  persons,  minors,  and  persons  of  un- 
sound mind,  yet  It  has  general  jurisdiction  of 
these  things.  Hence  all  presumptions  should 
be  in  favor  of  the  regularity  of  all  the  pro- 
ceedings of  probate  courts  within  their  juris- 
diction of  the  aforesaid  particular  classes  of 
things,  and  such  proceedings  should  seldom 
be  held  to  be  void  when  attacked  collaterally, 
as  In  this  case;  never,  Indeed,  except  where 
it  Is  shown  aflSrmativtiy  that  the  court  had 
no  Jurisdiction."  In  Emery  v.  Vroman,  19 
Wis.  689,  a  guardian's  sale  of  real  estate  was 
ordered  by  the  probate  court,  in  which  order 
it  was  directed  that  certain  other  property 
should  be  first  sold  before  resorting  to  the 
real  estate  In  controversy.  The  sale  was  con- 
firmed. The  court  said:  "The  lands  were 
not  sold  In  the  order  of  the  license.  This 
defect  If  such  it  was,  was  cured  by  the  order 
of  confirmation.  The  same  court  from  which 
the  order  emanated  had,  in  Its  discretion,  the 
power  to  modify  it,  or  to  dispense  with  its 
strict  performance  In  the  particular  named. 
This  was  done  by  the  order  of  confirmation." 
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See,   also,   Jacobs'   Appeal,  28  Pa.   St.  477; 
Thorn  y.  Ingram,  25  Ark.  52. 

The  Bale  of  the  property  seems  to  have  been 
falrljr  made,  at  a  place  near  to  the  land  In 
controyersy,  at  a  time  'when  a  pnbllc  sale  had 
drawn  together  a  large  number  of  persons. 
In  tact,  It  appears  that  the  place  where  the 
sale  was  held  was  much  more  fayorable  to 
the  obtaining  of  a  higher  price  than  If  the 
land  had  been  sold  at  the  door  of  the  court 
bouse  in  Topeka.  The  complaint  that  the 
property  was  purchased  by  the  auctioneer, 
J.  Q.  A.  Peyton,  who  was  an  agent  of  the 
administrator.  Is  without  merit.  The  proof 
showed  that  HoUenshade  was  the  successful 
bidder  at  the  sale,  and  that  between  the  time 
of  the  sale  and  the  execution  of  the  deed 
Peyton  arranged  with  HoUenshade  for  the 
purchase  of  one-half  the  property,  and  for 
convenience  a  deed  was  made  by  the  admin- 
istrator to  HoUenshade  and  Peyton.  While 
there  were  Irregularities  in  the  proceedings 
of  the  probate  court,  and  In  the  action  of  the 
administrator,  which  might  have  been  suffi- 
cient in  a  direct  attack  thereon  to  have  Jus- 
tified a  setting  aside  of  the  sale,  yet  we  find 
no  such  vital  defects  therein  as  to  deprive  the 
probate  court  of  jurisdiction.  And,  the  sale 
having  been  confirmed  by  that  court  and  the 
deed  issued,  the  proceedings  must  stand,  as 
against  a  collateral  attack  of  this  nature. 
The  judgment  of  the  district  court  will  be  af- 
firmed.   All  the  justices  concurring. 


(60  Kan.  63» 

KING  et  al.  v.  MBAD. 
(Supreme  Court  of  KansaB.    May  6,  1899.) 

DkED— RbCTTAU    Of    CONSIDSBATION— ESTOPPBL — 
BVIDBNOS. 

1.  The  recital  in  a  deed  of  the  amount  of  the 
coDgideration  or  purchase  price  of  the  land  is 
not  eTidence  against  one  who  does  not  claim  un- 
der the  deed,  but  who  claims  in  opposition  to  it. 

2.  A  party  who  does  not  sue  upon  a  deed  or 
other  instrument  executed  by  him,  aud  contain- 
ing admissions  made  by  him,  is  not  estopped  in 
an  action  against  another  party  to  it,  in  which 
its   admissions   are   only    collaterally   drawn   in 

aucstion,  to  give  in  evidence  the  actual   (act, 
lOugh  contrary  to  the  .admissions. 

3.  Evidence  examined,  and  lusld  insu£9cient  to 
prove  an  equitable  estoppel  or  estoppel  in  pais. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Johnson  county; 
J.  T.  Burris,  Judge. 

Action  by  Louisa  E.  Mead  against  James  L. 
King  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

A.  Smith  Devenney,  for  plaintiffs  in  error. 
Parker  &  Hamilton,  for  defendant  in  error. 

DOSTEK,  C.  J.  This  was  an  action  brought 
by  the  defendant  In  error,  Louisa  K  Mead, 
as  plaintiff,  against  James  L.  King  and  others, 
the  plaintiffs  in  error,  as  defendants,  to  quiet 
title  to  a  tract  of  80  acres  of  land.  The  court 
made  findings  of  fact,  and  upon  them  render- 
ed judgment  in  favor  of  the  plaintiff.  The 
'icfendants  prosecute  error  to  this  court 
67  P.— 8 


A  summary  of  the  facts  as  found  by  the 
court  Is  as  follows:  The  plaintiff,  Louisa  E- 
Mead,  was  the  wife  of  George  F.  Mead,  who 
died  Intestate  in  June,  1896.  The  heirs  of 
George  F.  Mead  were  his  widow,  the  plain- 
tiff, and  one  daughter,  Stella  Gertrude,  who 
was  the  wife  of  the  defendant  James  h.  King. 
Stella  Gertrude  has  since  died.  Her  heirs 
^were  her  husl)and  and  a  minor  son,  Glen.  M. 
King,  also  a  defendant.  At  the  time  of  the 
death  of  George  F.  Mead  the  title  to  the  tract 
of  land  stood  in  his  name,  and  he  was  also  the 
owner  of  an  undivided  half  interest  In  a  cer- 
tain other  tract  of  160  acres  of  land.  In  June, 
1880,  Mrs.  Louisa  B.  Mead  received  from  the 
estate  of  her  father  in  Indiana  the  sum  of 
$1,972,  which  she  placed  in  the  hands  of  her 
husband  for  Investment.  He  placed  $1,900  of 
this  sum  in  the  hands  of  a  loan  agent  to  be 
loaned  in  his  wife's  name.  It  was  left  in 
the  hands  of  the  agent  until  January,  1884, 
and  upon  it  dtrring  this  time  the  husband 
drew  interest  to  the  amount  of  $900.  The 
plaintiff  and  her  husband  agreed  to  invest  the 
money  In  the  tract  of  land  now  In  dilute, 
and  accordingly,  on  the  ^.al  day  of  January, 
1884,  the  husband  bought  the  land  and  paid 
for  It  with  his  wife's  money,  withdrawing 
all  of  the  money  from  the  hands  of  the  agent 
for  that  purpose.  The  husband  took  the  title 
to  the  land  in  his  own  Dame,  without  his 
wife's  consent  Eliza  Mead,  the  mother  of 
George  F.  Mead,  owned  the  other  undivided 
half  of  the  quarter  section  before  tqentloned, 
and  after  the  death  of  her  son,  the  plalntifTs 
husband,  the  plaintiff  and  her  daughter,  SteUa 
Gertrude,  on  the  one  side,  and  Eliza  Mead,  on 
the  other,  made  an  amicable  and  equal  divi- 
sion in  acres  of  the  quarter  section.  The- 
80-acre  tract  taken  by  the  plaintiff  and  her 
daughter  was  more  valuable  than  the  80  taken 
by  Miza  Mead.  The  difference  in  value  was 
$746.  In  order  to  pay  this  difference,  and  to 
pay-  some  outstanding  debts  of  the  deceased, 
George  F.  Mead,— there  being  no  administra- 
tor of  his  estate,— the  plaintiff  and  her  daugh- 
ter and  the  daughter's  huslmnd,  James  L. 
King,  gave  their  notes  for  $1,000  and  a  mort- 
gage to  secure  that  amount  on  the  tract  of 
land  in  dispute.  The  mortgage  ccmtalned  a 
covenant  that  the  parties  signing  It  were  the 
owners  of  the  mortgaged  land.  In  addition 
to  the  findings  made  by  the  court  the  evidence 
quite  satlsfactorUy  establishes  the  fact  that 
the  deceased,  George  F.  Mead,  recognized  his 
wife's  ownership  of  the  equitable  title  to  the 
land.  At  various  times  during  the  12  years 
preceding  bis  death,  in  which  the  legal  title 
stood  in  his  name,  he  admitted  to  different  per- 
sons that  the  land  belonged  to  his  wife.  The 
evidence  as  to  the  reason  why  James  L.  King 
and  his  wife,  Stella  Gertrude,  signed  the  notes 
-and  mortgage  Is  very  meager  and  unsatis- 
factory. The  following  is  aU  relating  to  the 
subject:  King  testified  that:  "She  [Louisa  E. 
Mead]  told  us,  after  she  found  out  where 
she  could  get  the  money  and  who  she  could 
get  it  from,  that  we  would  iiave  to  go  to 
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town  with  ber  that  afternoon  and  sign  the 
papers  for  that  mortgage  on  that  farm,— that 
Morse  eighty,— as  we  had  as  much  interest 
In  It  as  she  had,  and  she  couldn't  get  the 
money  unless  we  did.  Q.  Unless  yon  did 
what?  A.  Signed  the  papers.  Q.  You  may 
state  to  the  court  If  you  relied  and  acted  on 
that  request  A.  We  did."  Another  witness 
testified  as  follows:  "One  day— It  was  in, the 
fall  of  the  year  —  she  [Louisa  E.  Mead]  came 
in  there  when  we  were  eating  dinner,  and 
wanted  them  to  get  ready  to  go  to  town,  she 
said,  to  sign  the  mortgage  and  get  some 
money.  She  said  she  wanted  to  pay  grand- 
ma some  money,  and  said  it  was  as  much  to 
their  interest  to  go  and  get  the  money—  They 
bad  as  mucb  interest  in  the  land  as  she  had." 
The  plaintiff  tesUfled  as  follows:  "Q.  Now, 
In  the  signing  of  the  mortgage  on  the  Morse 
property,  and  James  and  his  wife  signing  it, 
you  may  state  how  that  happened.  A.  Be- 
cause the  deed  was  talsen  In  my  husband's 
name,  and  it  was  necessary  to  have  their  sig- 
natures. I  couldn't  borrow  money  without." 
Passing,  now,  to  the  legal  questions  arising 
upon  the  record  presented  by  the  plaintiffs  in 
error:  The  conveyance  of  the  land  in  dis- 
pute recites  that  it  was  made  in  consideration 
of  the  sum  of  $3,150.  This  was  more  by  sev- 
eral hundred  dollars  than  the  total  amount 
which  Louisa  E.  Mead  had  received  from  her 
father's  estate,  together  with  the  Interest  on 
It  prior  to  the  purchase  of  the  land;  and,  as- 
suming that  all  her  money,  principal  and  in- 
terest, was  Invested  in  the  land,  it  would  ap- 
pear, 80  counsel  for  plaintiffs  In  error  claim, 
that  the  husband,  George  F.  Mead,  likewise 
invested  some  of  his  own  money  In  it,  and 
was  therefore  the  equitable,  as  well  as  the 
legal,  owner  of  part  of  It  This  claim  rests 
upon  the  assumption  that  the  recital  in  the 
conveyance  of  the  amount  of  the  considera- 
tion or  purchase  price  of  the  land  was  bind- 
ing upon  the  defendant  In  error,  the  plaintiff 
below.  This  is  not  the  case.  The  defendant 
In  error  was  a  stranger  to  the  deed,  and  there- 
fore was  not  bound  by  Its  recitals;  nor  were 
they  admissible  In  evidence  against  her.  2 
Devi.  Deeds,  |§  820,  821;  2  Whart  Ev.  §§ 
1041, 1042.  It  was  also  argued  that  the  plain- 
tiff was  estopped  from  claiming  the  land  on 
account  of  her  having  procured  the  defendant 
James  L.  King  and  his  wife  to  join  with  ber 
in  signing  the  notes  for  $1,000  and  the  mort- 
gage upon  the  land.  An  estoppel  by  deed  and 
also  an  estoppel  in  pals  or  In  equity  are  both 
claimed.  It  Is  clear  that  there  was  no  es- 
toppel by  deed.  Louisa  E.  Mead  testified  that 
her  reason  for  procuring  King  and  his  wife  to 
join  in  the  mortgage  was  that  the  land  stood 
in  her  deceased  husband's  name;  and  the  land 
appearing  therefore  to  have  descended  to  his 
heirs,  of  which  King's  wife  was  one,  she  could 
not  do  otherwise  than  procure  them  to  execute 
the  mortgage  Jointly  with  herself.  This  was 
a  reasonable  explanation,  and  appears  to  have 
sattsQed  the  court  below,  as  against  the  con- 
flicting testimony.    The  action  not  being  up- 


on the  Instrument  upon  which  the  claimed  es- 
toppel arises,  evidence  explanatory  of  Its  ex- 
ecution was  admissible.  Bigelow,  Estop.  (3d 
Ed.)  289. 

A  leading  case  on  this  subject  is  Carpenter 
V.  Buller,  8  Mees.  &  W.  209.  It  was  there 
ruled  that:  "A  party  to  an  Instnunent  is  not 
estopped  in  an  action  by  the  other  party,  not 
founded  on  the  deed,  but  only  collateral  to  It, 
to  dispute  the  facts  he  had  admitted;  but  evi- 
dence of  the  circumstances  under  which  such 
admission  was  made  is  receivable  to  show  that 
the  admission  was  inconsiderately  made,  and 
not  entitled  to  weight  as  proof  of  the  fact 
that  It  is  used  to  establish."  Nor  do  the  cir- 
cumstances under  which  King  and  his.  wife 
signed  the  notes  and  mortgage  justify  the 
claim  of  an  estoppel  In  equity.  Money  was 
needed  to  discharge  a  lien  In  owelty  of  parti- 
tion which  rested  upon  the  80  acres  of  land 
which  bad  been  set  apart  to  Stella  Gertrude 
King  and  her  mother,  the  defendant  in  error. 
It  was  also  needed  to  pay  the  debts  of  the  de- 
ceased, George  F.  Mead,  which  constituted 
charges  against  his  estate,  in  which  Stella 
Gertrude  was  interested  as  an  heir.  There 
was  reason,  therefore,  for  the  borrowing  of 
money  by  King  and  hie  wife,  as  well  as  by 
the  defendant  In  error,  and  reason  for  the  ex- 
ecution of  a  mortgage  upon  land  to  secure  the 
amount  borrowed,  if  It  could  not  be  other- 
wise obtained,  and  there  seemed  to  be  a  con- 
currence of  view  by  the  -  interested  parties 
that  It  should  be  obtained  by  mortgage. 
Whether  King  and  his  wife  signed  the  notes 
as  sureties  for  the  defendant  in  error,  or  wheth- 
er as  principal  makers,  does  not  appear.  If 
they  signed  as  sureties.  It  Is  difficult  to  under- 
stand how  an  estoppel  In  equity  can  arise  In 
their  favor.  If  they  signed  as  principal 
makers,  it  was  to  better  their  own  estate,  or 
at  least  the  estate  of  Stella  Gertrude,  by  dis- 
charging liens  which  rested  upon  It  An  es- 
toppel in  equity  occurs  where  one  party  has 
Induced  another  by  representations  or  state- 
ments of  fact  to  alter  his  situation  to  his  dis- 
advantage,—to  do  something  he  would  not 
otherwise  have  done.  The  evidence  in  this 
case  upon  which  the-  claim  of  equitable  es- 
toppel is  predicated,  all  of  which  has  been 
hereinbefore  quoted,  is  too  meager  and  point- 
less to  justify  the  claim  that  King  and  his 
wife  signed  the  mortgage  notes  upon  the 
strength  of  any  belief  that  they  were  part 
owners  of  the  land,  created  in  their  minds 
by  the  statements  of  the  defendant  In  error. 
King  testified  that:  "She  [Louisa  E.  Mead] 
told  us  one  day  we  would  have  to  go  to  town 
with  ber  that  afternoon,  and  sign  the  papers 
for  that  mortgage  on  that  farm,— the  Morse 
eighty,— as  we  had  as  much  Interest  In  It  as 
she  had,  and  she  couldn't  get  the  money  un- 
less we  did.  Q.  State  to  the  court  if  you  re- 
lied and  acted  upon  that  request  A.  We  did." 
The  statement  of  the  defendant  In  error  thus 
made  to  the  plaintiff  in  error  was  character- 
ized by  him  as  a  "request"  What  was 
meant  by  request  we  do  not  know.    What- 
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erer  meaning  the  plaintiff  in  error  attached  to 
It,  he  relied  and  acted  upon  It,  so  he  says; 
but  by  It  did  he  mean  Loxiisa  E.  Mead's  ad- 
mission of  title  to  the  land,  or  By  It  did  he 
mean  her  expression  of  desire  to  have  himself 
and  wife  Join  in  the  execution  of  the  notes 
and  mortgage,  or  did  he  mean  both?  Unless 
he  relied  and  acted  upon  something  to  his 
prejudice,  there  was  no  estoppel  created;  and, 
considering  all  the  circumstances  of  the  case 
and  the  fact  that  the  court  below  heard  the 
testimony  of  the  witnesses,  and  was  therefore 
better  able  than  we  to  interpret  their  mean- 
ing and  weigh  their  testimony,  we  cannot  say 
that  facts  sufficient  to  create  an  estoppel  were 
proved. 

The  statute  of  limitations  was  pleaded  as  a 
defense  to  the  plaintiff's  action.  The  only 
statute  of  limitations  that  can  apply  to  such 
kind  of  case  Is  that  of  xo  years.  The  convey- 
ance of  George  F.  Morse  had  .not  been  of  rec- 
ord that  length  of  time  when  the  action  was 
commenced.  Many  claims  of  error  are  made 
upon  the  court's  findings,  and  upon  its  refusal 
to  find  as  requested  by  plaintiff  In  error. 
Many  of  these  claims  are  subsidiary  or  in- 
cidental to  the  questions  we  have  thus  far 
considered,  and  others  raise  nothing  but  dis- 
puted questions  of  fact.  None  of  them,  how- 
ever, ore  well  founded,  and  the  judgment  of 
the  court  below  will  be  affirmed.  All  the  jus- 
tices concurring. 


(112  Kan.  66) 

SUPREME  LODGE  OF  PATRIABCHS  OP 

AMERICA  v.  WELSCH. 

(Snpreme  Coort  of  Kansas.    May  6,  1899.) 

IKBUBASOE — FOBFEITDRl! — EviDENCB. 

It  is  no  defense  to  an  action  on  a  benefit 
certificate  that  assured  had  failed  to  pay,  with- 
in the  time  required,  the  last  mortuary  assess- 
ment, where  he  had  paid  two  others  for  a  lilse 
amount,  for  which  he  was  not  liable,  and  at 
the  time  of  his  death  the  society  was  his  debtor 
to  the  amount  of  one  assessment. 

Error  from  district  court,  Neosho  county; 
L.  Stillwen,  Judge. 

Action  by  Sarah  A.  Welsch  against  the  Su- 
preme Lodge  of  Patriarchs  of  America.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

W.  F.  Shoch  and  H.  P.  Farrelly,  for  plain- 
tiff in  error.    0.  A  Cox,  for  defendant  in  error. 

PER  CURIAM.  This  was  a  suit  upon  a  ben- 
efit certificate  or  policy  of  life  Insurance  issued 
by  a  fraternal  society.  One  of  the  defenses 
to  the  suit  was  that  the  assured  had  failed  to 
pay,  within  the  time  required,  the  last  mortu- 
ary assessment  made  by  the  society.  It  ap- 
peared, however,  that,  although  he  had  failed 
to  pay  the  last-mentioned  assessment,  he  had 
paid  two  others  of  like  amounts,  for  which  he 
was  not  liable,  and  that  at  the  time  of  his 
death  the  society  was.  In  reality,  his  debtor  to 
the  amount  of  one  assessment.  Under  these 
circumstances,  his  benefit  certificate  or  policy 
^as  not  forfeited,  and  the  defense  of  forfei- 


ture, therefore,  falls.  The  case  is  within  the 
terms  of  Association  v.  Swenson,  49  Kan.  449, 
30  Pac.  405,  and  Elliot  v.  Grand  Lodge,  2  Kan. 
App.  430,  42  Pac.  1009,  and  many  like  cases  of 
other  states. 

Another  defense  to  the  suit  was  that  certain 
statements  made  by  the  deceased  in  his  appli- 
cation for  membership  in  the  society  and  for 
the  Issuance  of  the  benefit  certificate,  and  cer- 
tain answers  to  question^  asked  him  by  the 
medical  examiner  of  the  society,  touching  his 
habits  In  the  use  of  intoxicating  liquors,  were 
antrue.  The  case  was  tried  to  the  court  with- 
out a  Jury.  The  principal  Issue  presented  to, 
and  determined  by,  the  court  was  the  truthful- 
ness of  these  statements  and  answers.  This 
Issue  was  found  In  favor  of  the  plaintiff.  We 
do  not,  as  has  be«i  repeatedly  decided,  re- 
examine questions  of  fact  upon  which  the  evi- 
dence is  conflicting.  No  question  of  law  arises 
out  of  the  contention  over  this  question  of 
fact  with  sufficient  prominence  to  require  us 
to  give  It  attention.  The  plaintiff  In  error 
also  claims  that  the  court  erred  In  refusing  to 
allow  It  to  prove  that  the  father  of  the  de- 
ceased knew  of  the  reception  by  his  son  of 
Intoxicating  liquors  through  the  express  office, 
and  had  warned  the  express  agent  not  to  deliv- 
er consignments  of  liquor  to  his  son.  The 
offer  of  this  evidence  was  not  In  Impeach- 
ment of  anything  the  father  had  testified  to  as 
a  witness.  It  was  tnerefore  inadmissible. 
The  court  rightly  rejected  it.  Tliere  Is  no  er- 
ror shown,  and  the  Judgment  of  the  court  be- 
low will  be  affirmed. 


(60  Kan.  528) 
CITIZENS'  STATE  BANK  et  al.  v.  MORSE, 
Sheriff. 

(Supreme  Court  of  Blansas.    May  d.  1899.) 
Replevin  Bond — Bbbace 

1.  One  of  the  conditions  of  a  repiLvm  bond 
provided  tiiat  the  plaintiff  would  duly  prosecute 
the  action.  A  trial  was  had  in  the  district  court 
about  seven  months  after  the  action  was  com- 
menced, and  a  general  verdict  returned  for  the 
defendant,  upon  which  the  court  rendered  judg- 
ment against  the  plaintiff  for  costs,  which  was 
paid.  Belli,  that  the  condition  to  duly  prosecute 
was  satisfied,  and  that  there  was  no  breach  of 
Haid  condition  by  reason  of  the  verdict  and  judg- 
ment. 

2.  In  addition  to  the  condition  above  mention- 
ed, the  bond  contained  two  others,  to  the  effect 
that  plaintiff  would  pay  all  costs  and  damages 
which  might  be  awarded  against  it;  also,  if  a 
return  of  the  projjerty  be  adjudged,  it  would 
deiiver  the  same  to  the  defendant.  The  plain- 
tiff obtained  possession  of  the  property,  no  re- 
delivery bond  being  given.  Hrfd,  that  upon  a 
judgment  against  the  plaintiff  for  costs  only, 
which  it  paid,  there  could  be  no  recovery  by  the 
defendant  in  an  independent  action  on  the  bond 
for  the  value  Of  the  property. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
W.  T.  McBrlde,  Judge. 

Action  by  J.  C.  O.  Morse,  sheriff  of  Sum- 
ner county,  against  tlie  Citizens'  State  Bank 
and  others.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Reversed. 
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George  &  Schwlnn,  for  plaintiffs  In  error. 
James  A.  Ray,  C.  B.  Elliott,  Levi  Ferguson, 
and  ^ames  Lawrence,  for  defendant  in  error. 

SMITH,  J.  Tlie  Citizens'  State  Banlc  com- 
menced an  action  of  replevin  against  J.  C.  O. 
Morse,  slieriff  of  Sumner  county,  for  the  recov- 
ery of  tlie  possession  of  certain  personal  prop- 
erty, levied  on  by  bim  as  sucli  sheriff,  and 
prayed  in  its  petition  for  a  return  of  the  prop- 
erty or  Judgment  for  its  value,  to  wit,  $3,423.- 
41,  In  case  a  return  tliereof  could  not  be  liad. 
The  replevin  undertaking  given  by  the  bank 
contained  these  conditions:  "Now  we,  the 
undersigned,  residents  of  said  county  and 
state,  bind  ourselves  to  said  defendant  in  the 
sum  of  six  thousand  eight  hundred  and  fifty 
dollars  that  the  plaintiff  shall  duly  prosecute 
the  above  action,  and  pay  all  costs  and  dam- 
ages tiiat  may  be  awarded  against  him,  and, 
If  a  return  of  the  property  therein  delivered 
to  him  be  adjudged,  that  he  will  deliver  the 
same  to  said  defendant."  The  bond  was  sign- 
ed by  the  bank  as  principal,  and  by  F.  K. 
Itobbins  as  surety.  The  property  In  contro- 
'''ersy  was  delivered  to  the  bank,  and  it  has 
since  had  possession  of  the  same.  The  de- 
fendant in  that  suit,  Morse,  answered  by 
general  denial.  The  action  waa  tried,  and  the 
Jury  rendered  a  verdict  as  follows:  "We,  the 
Jury  impaneled  and  sworn  In  the  above-en- 
titled action,  do,  upon  our  oaths,  find  for  the 
defendant."  The  Jury  returned  with  the  ver- 
dict answers  ;o  certain  particular  questions  of 
fact  The  plaintiff  In  the  cause,  the  Citizens' 
State  Bank,  filed  motion  for  Judgment  on  the 
findings  and  for  a  new  trial,  both  of  which 
were  overruled.  Thereon  the  attorneys  for 
Morse,  sheriff,  defendant  in  the  suit,  applied 
to  the  court  for  judgment  upon  the  verdict 
in  said  cause  for  costs,  which  application  was 
granted,  and  a  Judgment  rendered  against 
the  bank  for  the  costs  of  the  action,  taxed  at 
$303.95.  The  bank  then  commenced  proceed- 
ings In  error  in  this  court  to  reverse  the  Judg- 
ment. Later  it  dismissed  its  petition  in  error 
here,  and  paid  the  Judgment  for  costs  against 
it  in  the  district  court  for  the  amount  above 
mentioned.  Soon  thereafter  this  action  was 
brought  by  the  sheriff,  Morse,  for  the  use  and 
benefit  of  various  creditors  Interested  in  the 
property,  for  whom.  he> was  holding  the  same 
under  several  executions  at  the  lime  it  was 
replevined.  The  action  Is  upon  the  replevin 
bond,  and  it  Is  alleged  that  there  was  a 
breach  thereof,  because  the  bank  and  Its  sure- 
ty on  said  I)ond  had  not  returned  the  property 
or  the  value  thereof  to  said  Morse  upon  de- 
mand, and  that  the  Citizens'  State  Bank,  the 
defendant  In  that  suit,  had  failed  to  duly 
prosecute  Its  said  action  of  replevin  to  a  suc- 
cessful issue,  having  failed  on  the  merits  in 
the  court  l>elow,  and  also  dismissed  its  peti- 
tion In  error  out  of  this  court.  The  petition 
prayed  Judgment  to  the  amount  of  $3,374.83, 
the  value  of  said  property.  The  petition  set 
out  all  the  proceedings,  pleadings,  findings, 
verdict,  and  Judgment  for  oosts  in  the  former 


suit.  To  this  petition  a  general  demurrer,  fil- 
ed by  the  bank  and  Robbins,  was  overruled, 
and  said  Citizens'  Bank  and  its  surety  on  the 
replevin  bond  assign  error. 

The  obligation  of  the  replevin  Iiond  was 
divided  into  three  parts:  First,  that  the 
plaintiff  should  duly  prosecute  the  action; 
second,  that  it  should  pay  all  costs  and  dam- 
ages that  might  be  awarded  against  it;  third, 
that.  If  a  return  of  {he  property  therein  de- 
livered to  It  be  adjudged,  it  would  deliver  the 
same  to  the  defendant  We  will  consider  the 
conditions  of  the  bond  in  theb:  order. 

Did  the  plaintiff  bank  duly  prosecute  the 
replevin  suit?  It  Is  contended  by  counsel 
for  defendant  in  error  that  the  words  "duly 
prosecuted"  are  synonymous  with  "prosecute 
to  effect"  We  do  not  concur  in  this  view. 
The  word  "duly"  is  defined:  "In  due  time 
or  proper  manner;  in  accordance  with  what 
is  right  required,  or  suitable;  fittingly,  be- 
comingly, regular"  (Stand.  Diet);  "in  due 
manner;  when  or  as  due;  agreeable  to  ob- 
ligation or  propriety,  exactly,  fittingly,  prop- 
erly" (Cent.  Diet).  In  Morrison  v.  Wells, 
48  Kan.  494,  29  Fac.  601,  there  was  a  recital 
that  plaintiffs  had  duly  filed  their  motion. 
The  court  said:  "The  word  'duly*  means 
properly,  regularly,  and,  in  this  connection. 
Indicates  that  the  motion  was  regularly  and 
properly  filed."  "Duly,"  In  legal  parlance, 
means,  according  to  law.  Brownell  v.  Town 
of  Greenwich,  114  N.  Y.  518,  22  N,  E.  24;  10 
Am.  &  Eng.  Bnc.  Law,  315.  The  defendant 
In  error  insists  that  the  failure  of  the  bank 
to  obtain  a  Judgment  in  its  favor  was  a 
breach  of  this  condition  of  the  bond,  for  the 
reasons  that  the  words  "duly  prosecute" 
mean  that  the  action  shall  be  prosecuted  suc- 
cessfully, and  that  the  plaintiff  being  defeat- 
ed In  the  suit  the  action  was  not  duly  pros- 
ecuted by  It  The  cases  cited  to  sustain  this 
position,  except  one,  are  based  upon  stat- 
utes different  from  ours,  and  upon  conditions 
in  replevin  bonds  which  bind  the  plaintiff  to 
prosecute  the  action  with  effect  In  the  case 
of  Blddlnger  v.  Pratt  60  Ohio  St  719,  35  N. 
El  795  (cited  by  defendant  in  error),  there . 
is,  however,  a  dictum  that  the  words  "duly 
prosecute"  mean  to  prosecute  to  effect.  In 
that  case  the  action  was  dismissed  out  of 
court  for  want  of  Jurisdiction,  and  the  sure- 
ties on  the  bond  held  liable.  In  Cobbey, 
Repl.  §  12()0,  It  la  said:  "A  verdict  for  a  de- 
fendant is.  In  effect  a  finding  that  the  plain- 
tiff wrongfully  took  the  property,  and  that 
the  defendant  Is  entitled  to-  the  possession  of 
it  and  that  there  has  been  a  breach  of  the 
replevin  bond.  In  that  the  action  has  not  been 
prosecuted  with  effect."  See,  also,  Cox  v. 
Sargent  (Colo.  App.)  50  Pac.  201;  Cobbey, 
Repl.  §8  1253,  1254;  Boom  v.  Manufacturing 
Co.  (Minn.)  22  N.  W.  538.  Conforming  the 
petition,  aflidavlt,  and  bond  to  the  statutory 
requirements,  the  plaintiff  bank  brought  the 
replevin  action  In  due  form,  and  prosecuted 
the  same,  with  proper  diligence,  to  verdict 
and  to  a  Judgment    The  suit  was  commei^ 
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oed  In  February,  and  tried  In  NoTember,  In 
ttae  same  year.  Tlie  condltiona  of  tbe  bond 
would  bare  been  broken  by  unneoeaaary  de- 
lay to  prosecate  without  good  cause,  altbongb 
no  Judgment  was  entered.  Cobbey,  RepL  I 
1252.  A  dismissal  of  the  action  by  the  bank 
would  have  been  a  breach  of  ttaia  condition 
In  the  bond,  showing  an  intention  not  to  pro- 
ceed with  ttae  case,  being  a  failure  to  duly 
prosecute  the  action;  but  the  returning  of  a 
rerdict  and  the  rendition  of  a  Judgment  for 
costs,  after  a  contest  In  court,  is  at  rartanoe 
with  the  assertion  that  the  plaintiff  did  not 
duly  prosecute  the  case,  and  we  are  clearly 
of  opinion  that  the  condition  to  duly  prosecate 
the  action  was  satlsfled. 

The  second  condition  of  the  bond  was 
compiled  with  by  ttae  paymeat  of  ttae  Judg- 
ment for  costs  awarded  In  favor  of  Morse 
against  the  bank. 

The  third  condition,  that,  l(  a  return  of  the 
property  therein  delivered  to  plaintiff  in  ttae 
action  be  adjudged.  It  would  redeliver  ttae 
same  to  the  defendant,  presents  tbe  question 
whether.  In  ttae  absence  of  a  Judgment  for 
redelivery,  an  action  can  be  maintained  upon 
tbe  bond.  It  will  be  noticed  ttaat  ttae  attor- 
neys for  the  defendant,  Morse,  in  ttae  re- 
plevin suit,  after  a  general  verdict  had  been 
returned  in  his  favor  by  tbe  Jury,  applied  to 
the  court  for  Judgment  against  ttae  bank  for 
costs,  whlcta  application  was  sustained,  and 
such  a  Judgment  rendered  In  ttae  cause  as 
they  desired.  Tbe  court  bad  i>ower  to  ren- 
'  der  a  Judgment  on  the  verdict  in  ttae  alterna- 
tive for  the  return  of  the  property,  or  the 
valae  ttaereof  (ttae  amount  of  which  was  ad- 
mitted) in  case  a  return  of  tbe  same  could 
oot  be  bad.  Maris  v.  Franke,  9  Kan.  132; 
McVey  V.  Burns,  14  Kan.  202;  Hall  v.  Jen- 
ness,  6  Kan.  356.  Ttae  party  executing  ttae 
bond  and  ttae  surety  are  entitled  to  have  their 
contract  strictly  construed.  Burton  v.  Deck- 
er, 64  Kan.  608,  38  Pac.  783.  The  condition 
in  tbe  bond  was  that  the  plaintiff  In  the  re- 
plevin action  would  return  the  property,  if 
the  return  thereof  should  be  adjudged.  No 
adjudication  was  had  as  to  the  return  of  the 
property.  A  verdict  for  the  defendant  for 
costs  was  not  an  adjudication.  "A  verdict, 
without  a  Judgment  entered  upon  it.  Is  of  no 
validity,  either  as  an  estoppel  nor  as  evi- 
dence." 2  Black,  Judgm.  S  682;  Saylor  v. 
Hicks,  39  Pa.  St.  392;  Smith  v.  McCooI,  16 
Wall.  660.  In  our  practice,  the  verdict  may 
be  In  favor  of  one  party,  and  the  Judgment 
be  entered  for  another.  Gen.  St  1897,  c.  OS, 
M  407.  408.  Tbe  reasoning  In  Thomas  v.  Ir- 
win, 90  Ind.  557,  meets  with  our  approval. 
Tbe  facts  In  that  case  were  snbstantially  like 
the  case  at  bar.  Tbe  plaintiff  in  replevin 
gave  a  bond,  as  required  by  statute,  and  se- 
cured possession  of  tbe-  property  Involved. 
A  verdict  and  Judgment  for  defendants  was 
rendered,  bnt  no  provision  made  adjudging 
the  return  of  ttae  property.  It  was  held  that 
the  sureties  on  ttae  bond  were  not  liable. 
The  court  said:  "The  difficulty  arises  out 
of  tbe  fact  that  tbe  Judgment  in  the  replevin 


action  did  not  provide  for  a  return  of  the 
property.  Judgments,  and  not  verdicts,  rule 
causes.  The  verdict  in  tbe  replevin  action 
exerts  no  controlling  influence  In  this  col- 
lateral proceeding,  for  in  It  tbe  rights  of  the 
parties  are  to  be  measured  by  ttae  Judgment, 
and  we  cannot  overleap  It  and  act  upon  tbe 
verdict.  Nor  can  we  taere  Inquire  whether 
tbe  Judgment  was  right  or  wrong.  •  •  • 
It  Is  a  general  rule  that  sureties  are  not  to 
be  held  beyond  the  terms  of  their  contract, 
and  a  statutory  undertaking  must  be  con- 
strued so  as  to  give  effect  to  tbe  terms  em- 
ployed. Tbe  liability  of  the  surety  on  the 
bond  in  suit  Is,  by  the  terms  employed,  lim- 
ited to  three  things:  Ttae  due  prosecution  of 
ttae  action;  ttae  return  of  the  property.  If  a  re- 
turn be  adjudged;  and  ttae  payment  of  such 
sums  of  money  as  may  be  'recovered  against 
ttae  plaintiff.  These  are  independent  things. 
If  a  complaint  staould  ctaaige  ttae  failure  to 
prosecute,  and '  a  recovery  of  damages,  it 
would  certainly  not  be  a  sufficient  answer  to 
aver  that  the  property  had  been  returned; 
and,  on  the  other  hand.  If  a  return  taad  been 
adjudged  In  such  a  case.  It  would  not  be 
sufficient  to  answer  payment  of  costs  and 
damages.  Tbe  question  is,  taowever,  so  well 
settled  by  authority  that  we  deem  It  unneces- 
sary to  enter  upon  a  discussion  of  this  point, 
and  content  ourselves  with  quoting  from  a  re- 
cent treatise  the  following  statement  of  the 
rule:  'Ttaese  conditions  taave  always  been 
treated  as  Independent,  and.  If  eittaer  was 
not  compiled  wltta,  the  bond  was  forfeited. 
2  Sntta.  Dam.  42.'  •  •  •  A  surety  cannot 
be  held  for  a  thing  he  did  not  undertake  to 
perform,  and  In  this  case  ttae  surety  did  not 
undertake  to  be  responsible  for  the  return 
of  the  property  unless  a  return  should  be 
adjudged  by  the  court  This  Is.  as  we  have 
shown,  an  Independent  condition,  and  no  lia- 
bility can  be  fastened  on  ttae  surety  unless. 
It  Is  made  to  appear  that  the  act  alleged  to 
constitute  ttae  breach  Is  within  the  terms  of 
the  condition.  We  are  unable  to  perceive . 
bow  a  failure  to  return  the  property  can  con- 
stitute a  breach  In  a  case  where  there  has 
been  no  Judgment  for  a  return.  The  under- 
taking is  not  a  general  one  for  the  return  of 
ttae  property,  but  is  an  undertaking  for  tbe 
return  in  case  it  shall  be  so  adjudged,  and 
tbe  contract  of  the  surety  is  therefore  re- 
stricted and  limited  by  tbe  terms  of  the  in- 
strument The  liability  of  the  surety  de- 
pends upon  the  Judgment;  for,  unless  a 
Judgment  Is  entered  awarding  a  return,  the 
case  is  not  within  the  contract  To  bring  the 
case  within  the  terms  of  the  contract  it  must 
be  made  to  appear  that  the  court  had  award- 
ed a  return.  To  hold  tbe  surety  liable  for 
a  failure  to  return  where  no  return  had  been 
adjudged,  would  be  to  hold  htm  In  a  case 
not  within  the  spirit  or  letter  of  his  under- 
taking." See,  also,  Gallaratl  v.  Orser,  27  N. 
Y.  324;  Chambers  v.  Waters,  7  C3aL  890. 
The  case  of  Mariz  v.  Franke,  supra,  is  dted 
as  an  authority  permitting  this  action  on  the 
bond  to  be  maintained.    In  that  case  there 
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was  a  jndgment  rendered  by  the  conrt  upon 
the  verdict  that  the  plaintiff  recover  from 
the  defendant  the  i»ersonaI  property  In  the 
petition  described.  And,  upon  a  failure  of 
the  defendant  to  retnrn  the  property,  an  ac- 
tion was  brought  upon  the  undertaking  to 
recover  Its  value.  The  court  says:  "The 
condition  Indicated  that  Schott  should  deliver 
the  property,  If  delivery  be  adjudged.  Deliv- 
ery was  adjudged.  Schott  has  not  delivered. 
By  the  plain  language  of  the  undertaking, 
the  liability  thereon  has  arisen."  In  that 
case  It  will  be  seen  the  liability  on  the  bond 
was  based  upon  the  Judgment  of  the  court. 
The  case  of  Manning  y.  Manning,  2S  Kan. 
98,  cited  by  defendant  In  error,  decides  noth- 
ing more  than  that  where  the  plaintiff  In 
replevin,  having  obtained  possession  of  the 
property,  dismissed  his  action,  defendant 
may  recover  upon  the  bond  In  an  Independ- 
ent suit,  upon  the  ground  that  that  condition 
of  the  undertaking  had  been  broken  to  the 
effect  that  the  plaintiff  should  duly  prosecute 
the  action.  The  defendant  in  error  cites  sec- 
tion 1159  of  Cobbey  on  Replevin,  which  lays 
down  the  doctrine  that  a  Judgment  In  re- 
plevin In  favor  of  defendant  is  a  solemn  legal 
adjudication  that  the  defendant,  and  not  the 
plaintiff,  was  entitled  to  the  property,  and  It 
gives  him  all  legal  remedies  not  prohibited 
by  statute.  To  obtain  possession  of  the  prop- 
erty or  its  value,  he  may  pursue  the  bond  or 
bring  trover.  The  only  authority  cited  by 
the  author  In  support  of  this  principle  Is  the 
case  of  Smith  v.  Demarrals,  39  Mich.  14.  In 
that  case  a  trial  of  the  action  was  had  upon 
the  merits,  and  Judgment  rendered  in  favOr 
of  the  defendants  for  the  return  of  the  prop- 
erty, and,  after  execution  had  been  issued 
and  returned  unsatisfied,  it  was  held  that 
the  defendant  might  bring  and  maintain  an 
action  of  trover  to  ret»ver  the  value  of  the 
property.  The  court  In  that  case  was  dis- 
cussing a  question  where  the  defendant  In 
the  action  had  recovered  a  Judgment  for 
something  more  than  the  costs  against  the 
plaintiff.  We  quote  with  approval  the  lan- 
guage of  Mr.  Justice  Valentine  In  Kayser  v. 
Bauer,  6  Kan.  202:  "The  defendant  has  a 
right,  when  the  verdict  Is  In  his  favor,  to 
take  a  Judgment  for  the  return  of  the  prop- 
erty to  him,  or  for  the  value  thereof  In  case 
a  return  cannot  be  had,  and  he  Is  bound,  at 
his  peril,  to  see  that  the  Judgment  is  ren- 
dered as  be  desires  It".  If  the  defendant, 
however,  takes  a  Judgment  for  the  return  of 
the  property,  he  can,  under  the  authority  of 
Marlx  V.  Franke,  supra,  maintain  an  action 
on  the  bond  for  the  value  thereof.  If  the 
replevin  action  had  been  dismissed  without 
a  trial  on  the  merits,  or  if  there  had  been  a 
Judgment  In  the  replevin  action  against  the 
plaintiff  for  the  return  of  the  property,  or  for 
its  value  in  the  alternative,  or  If  there  had 
been  a  Judgment  In  the  replevin  action  for 
the  return  of  the  property  alone,  or  for  the 
value  of  the  property  alone,  an  action  could 


have  been  maintained  upon  the  bond.  If 
the  broad  construction  contended  for  by  de> 
fendant  in  error  is  placed  upon  the  condition 
of  the  replevin  bond  requiring  the  plaintiff  to 
duly  prosecute  the  action,  then  said  condi- 
tion is  made  to  comprehend  all  that  the  sure- 
ty binds  himself  to  do  In  the  conditions  which 
follow.  If  bis  theory  be  adopted,  the  adju- 
dication of  costs  and  damages  awarded 
against  the  plaintiff  In  a  replevin  suit  or  a 
Judgment  for  the  return  of  the  property  or 
for  its  value,  would  show  that  plaintiff  had 
not  prosecuted  the  action  successfully,  and 
that  condition  of  the  bond  would  be  violated 
which  bound  the  plaintiff  to  duly  prosecute 
the  action.  We  would  prefer  to  affirm  the 
Judgment  of  the  court  below.  If  we  could  do 
so  without  violating  established  precedents. 
But  reason  and  authority  are  with  the  plain- 
tiffs in  error,  and  their  application  to  this 
case  demands  a  reversal  of  the  Judgment. 
The  Judgment  of  the  district  court  will  be 
reversed,  with  directions  to  sostain  the  de- 
murrer to  the  petition. 

(60  Kan.  618> 

STATE  ex  rel.  MILI.ER,  County  Attorney,  », 

CITY  OF  KANSAS  CITY  et  aL 

(Supreme  Court  of  Kansas.    May  6,  1899.) 

Otim  or  First  Class— Pubuc  Impbovxubhtb— 

PariTiOM — Necessity — missus  of  Bonds — Ik- 

JDNOTioN — Action  bt  Cocjity  Attoknbt. 

1.  Cities  of  the  first  class  have  no  power  to- 
contract  for  the  pavement  of  streets,  and  to 
charge  the  cost  of  tbe  improTemcnt  aeiiinst  the 
abuttiuK  property,  in  the  form  of  special  assess- 
ments, and  to  issue  bonds  in  payment  of  tne  con- 
tract price,  unless  a  petition  therefor  has  been- 
presented  to  the  mayor  and  city  council,  signed 
by  the  resident  owners  of  a  majority  of  the 
front  feet  abutting  on  the  street  to  be  improved;, 
nor  do  such  cities  have  the  power  to  contract 
(or  the  pavement  of  streets,  and  to  issue  bonds 
therefor,  payable  generally  out  of  the  taxes  lev- 
ied npon  all  the  property  within  tbe  city,  onless- 
authorized  by  vote  of  ttie  electors. 

2.  Whether,  under  existing  statutes,  they  may 
even  do  the  latter  by  vote  of  the  electors,  quiere. 

3.  The  county  attorney  of  a  county  in  which' 
a  city  of  tbe  first  class  is  situated  may  maintain- 
an  action  in  the  name  of  the  state  to  enjoin  the 
unauthorized  issuance  of  bonds  by  tbe  officers- 
of  the  city. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   W.  G.  Holt,  .Tudge. 

Action  by  the  state,  on  the  relation  of  S.  C. 
Miller,  county  attorney  of  Wyandotte  county, 
against  the  city  of  Kansas  City  aiid  others. 
Temporary  Injunction  denied,  and  relator 
brings  error.    Reversed. 

E.  A.  Enright  and  Nathan  Cree,  for  plain- 
tiff In  error.  T.  A.  Pollock  and  F.  D.  Hutch- 
ings.  for  defendants  in  error. 

DOSTER,  C.  J.  This  was  nn  action  by  tbe 
state  of  Kan8.is.  on  the  relation  of  the  county 
attorney  of  Wyandotte  county,  against  the 
dty  of  Kansas  City,  to  enjoin  It  from  enter- 
ing into  a  contract  for  the  paving  of  certain- 
streets,  and  from  issuing  bonds  in  payment: 
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for  tbe  paying.  The  application  for  a  tempo- 
rary Injunction  was  denied,  and  tbe  state,  by 
the  county  attorney,  prosecutes  error  to  tbis 
court. 

The  questions  presented  by  the  plaintiff  In 
error  are:  First.  Whether  a  city  of  tbe  first 
class  may  lawfully  Issue  bonds  for  street  pav- 
ing, payable  by  special  assessments  upon  the 
abutting  property,  without  a  petition  for  the 
making  of  such  ImproTements,  signed  by  the 
resident  owners  of  a  majority  of  the  front  feet 
abutting  upon  the  street  to  be  improved,  has 
been  presented  to  the  mayor  and  city  council. 
Second.  Whether,  for  the  pavbig  of  streets  In 
a.  city  of  the  first  class,  bonds  payable  other- 
wise than  by  special  assessments  upon  tbe 
abutting  property  may  be  issued,  without  a 
vote  of  the  electors  of  tbe  city  authorizing 
them;  that  Is,  whether,  without  sncb  vote, 
they  may  be  Issued  for  such  purpose,  charge- 
able generally  upon  tbe  property  in  the  city. 
The  last  question  is  the  one  principally  dis- 
cussed by  counsel  for  plaintiff  in  error,  but  tbe 
first  question  is  the  one  principally  discussed 
by  counsel  for  defendant  In  error;  and  It  is 
not  clear  from  the  record  whether  the  city 
was  about  to  issue  tbe  one  class  of  bonds,  or 
the  other  class.  However,  the  allegations  of 
the  petition  for  Injunction  are  sutUclent  to 
challenge  the  right  of  the  city  to  Issue  bonds 
of  either  kind  without  the  occurrence  of  the 
conditions  precedent  mentioned.  Our  conclu- 
sion Is  that  a  city  of  the  first  class  has  no 
right  to  issue  either  kind  of  bonds  without 
the  occurrence  of  such  precedent  conditions. 
There  has  been  much  legislation  upon  the  sub- 
ject of  the  making  of  street  improvements  in 
cities  of  the  first  class,  and  the  method  of 
payment  therefor.  Many  statutory  provisions 
have  been  enacted,  and  subsequently  supple- 
mented or  amended  or  repealed.  The  provi- 
sions pertaining  to  the  subject  under  consid- 
eration necessary  to  be  noticed  for  purposes  of 
explanation  are  as  follows;  reference  being 
made,  for  greater  convenience,  to  the  Gen- 
eral Statutes  of  1889,  and  subsequent  session 
laws:  1  Gen.  St  1889,  par.  555,  provides, 
among  other  things,  that  the  mayor  and  coun- 
cil shall  have  power  to  levy  and  collect  taxes 
upon  all  the  property  within  the  limits  of  the 
city:  "For  general  revenue  purposes,  not  to 
exceed  six  mills  on  the  dollar  in  any  one  year; 
for  general  improvements,  excepting  sewerage 
and  improvements  for  which  special  assess- 
ments are  levied,  not  to  exceed  six  mills  on 
the  dollar  in  any  one  year."  It  will  tlius  be 
seen  that  provision  has  been  made  for  rais- 
ing a  fund  for  the  making  of  "general  im- 
provements" In  the  city.  Id.  par.  557,  pro- 
vides that:  "For  opening,  widening,  extend- 
ing and  grading  any  street,  lane,  alley  or  ave- 
nue, and  for  doing  all  excavating  and  grading 
necessary  for  the  same,  and  for  all  improve- 
ments of  the  squares  and  areas  formed  by 
the  crossing  of  streets,  and  for  building  cul- 
verts, bridges,  viaducts,  and  all  crossings  of 
streets,  alleys,  and  avenues,  the  cost  or  eon- 
tract  price  thereof  shall  be  paid  out  of  the 


general  Improvement  fund,  except  as  other- 
wise provided  by  law;  and  for  all  paving, 
macadamizing,  curbing  and  guttering  of  the 
streets  and  alleys,  the  assessments  shall  be 
made  for  the  full  cost  thereof  on  each  block 
separately."  Other  provisions  of  this  para- 
graph, and  also  paragraph  558,  following,  ex- 
plain In  detail  the  method  by  which  the  cost 
of  paving,  macadamizing,  curbing,  and  gut- 
tering the  streets  is  charged  against,  and  col- 
lected from,  the  abutting  property;  and  para- 
graph 559,  next  following,  designates  tbe 
charge  made  against  abutting  property  for 
paving  and  macadamizing  streets  as  "special 
assessments  for  improvements."  It  will  thus 
be  seen  that  the  three  paragraphs  of  the  stat- 
ute last  quoted  divide  street  improvements,  in 
respect  to  the  method  of  paying  therefor,  into 
two  classes,— one  class  consisting  of  opening, 
widening,  extending,  grading,  and  excavating, 
improving  the  squares  and  areas  formed  by 
streets  crossing,  and  in  building  bridges,  cul- 
verts, viaducts,  etc.;  the  other  consisting  of 
paving,  macadamizing,  curbing,  guttering,  etc. 
As  to  the  first-mentioned  class  of  improve- 
ments, it  is  specially  provided  that  tbe  cost 
thereof  "shall  be  paid  out  of  the  general  im- 
provement fund,  except  as  otherwise  provided 
by  law";  that  Is,  out  of  the  six  mills  annual 
levy  authorized  by  imragrapb  555  for  "gen- 
eral improvements."  As  to  tbe  other  class, 
it  is  specifically  provided  that  the  cost  thereof 
shall  be  paid  by  assessments  upon  the  abut- 
ting property.  1  Gen.  St  1889,  par.  586,  de- 
clares that:  "For  the  purpose  of  paying  for 
any  improvement  of  a  general  nature  in  the 
city  not  herein  otherwise  provided  for,  and 
for  tbe  construction  of  water  works  and  water 
power,  tbe  mayor  and  council  may  from  time 
to  time  borrow  money  and  Issue  bonds  there- 
for, but  no  money  shall  be  borrowed  or  bonds 
Issued  until  the  city  council  shall  be  Instructed 
to  do  so  by  two-tblrds  of  all  the  votes  cast  at 
an  election  held  in  such  city  for  that  purpose." 
The  first  three  paragraphs  of  the  General 
Statutes  of  1889,  above  cited,  are  provisions 
of  chapter  37  of  the  Laws  of  1881,  as  amend- 
ed by  chapter  99  of  the  Laws  of  1887.  The 
two  paragraphs  last  cited  from  the  General 
Statutes  of  1889  are  provisions  of  chapter  37 
of  the  Laws  of  1881,  which  Laws  of  1881 
were  a  general  codification  of  tbe  laws  per- 
taining to  cities  of  the  first  class,  and  are 
the  basis  for  most  of  the  subsequent  legisla- 
tion relating  to  such  cities.  1  Gen.  St  1889, 
par.  590,  is  an  enactment  of  the  legislative 
session  of  1887,  separate  from  chapter  99  of 
that  year,  which,  as  stated,  was  amendatory 
of  chapter  37  of  the  Laws  of  1881.  It  per- 
tains, however,  to  the  making  of  street  Im- 
provements in  cities  of  the  first  class,  and 
provides  that  for  grading,  curbing,  guttering, 
paving,  repaving,  etc.,  the  cost  of  which  is 
chargeable  to  abutting  property,  the  mayor 
and  city  council  may  provide  payment  by  in- 
stallments of  special  assessments,  and  for 
such  Installments  may  issue  Improvement 
bonds  of  tbe  city.    It  further  provides  as  fol- 
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tows:  "For  the  cost  of  such  ImprovementB  as 
are  made  payable  out  of  the  general  improve- 
ment fund  of  the  city,  the  mayor  and  council 
may  also  Issue  bonds  of  the  same  tenor  and 
effect  and  under  the  same  restrictions  as 
those  hereinbefore  mentioned,  and  such  bonds 
and  the  Interest  thereon  shall  be  paid  by  the 
levy  of  a  general  tax  on  all  the  property  of  the 
city."  It  win  be  observed,  however,  that  un- 
der the  provisions  just  quoted  the  mayor  and 
council  may  not  Issue  bonds,  except  to  pay  for 
"such  improvements  as  are  made  payable  out 
of  the  general  improvement  fund";  and  such 
Improvements  so  made  payable  out  of  the  gen- 
eral improvement  fund  are,  as  stated  in  para- 
graph 557,  1  Gen.  St.  1889,  before  quoted,  the 
opening,  widening,  extending,  and  grading 
streets,  etc.,  not  the  paving,  macadamizing, 
curbing,  and  guttering  of  streets.  Provision 
for  the  payment  for  such  last-mentioned  im- 
provements is,  by  the  paragraph  last  cited,  to 
be  made  by  special  assessments  upon  the  abut- 
ting property.  To  return,  however,  to  para- 
graph 590,  supra.'  This  paragraph  provides 
for  the  issuance  of  bonds  to  pay  for  street 
Improvements.  It  designates  them  "improve- 
ment bonds  of  the  city,"  and  declares  that 
"the  credit  of  the  city  Issuing  such  bonds  shall 
be  pledged  for  the  payment  thereof."  This 
statute  does  not  provide  for  a  generaL  vote  of 
the  electors  of  the  city,  or  a  petition  of  the 
abutting  property  owners,  as  a  condition  pre- 
cedent to  the  issuance  of  the  bonds;  and  It 
might,  except  for  subsequent  legislation,  be 
supposed  to  authorize  the  issuance  of  bonds 
without  a  vote  or  petition  therefor.  It  Is  to 
be  observed,  however,  that  the  expense  of  the 
Improvement  for  which  bonds  may  be  Issued 
iS'  chargeable  against  the  abutting  property, 
through  the  method  of  special  assessments. 
Up  to  the  time  of  the  enactment  of  this  stat- 
ute, and  until  1881,  so  far  as  we  have  been 
able  to  observe,  no  provision  had  ever  been 
made  for  taking  the  sense  of  abutting  prop- 
erty owners  upon  the  question  of  the  desira- 
bility of  street  Improvements,  or  their  willing- 
ness to  pay  for  the  same.  However,  In  1891, 
by  section  6  of  chapter  73  of  the  Laws  of  that 
year.  It  was  provided,  as  conditions  precedent 
to  the  levy  of  special  taxes  for  curbing,  gut- 
tering, paving,  macadamizing  streets,  etc., 
that  the  mayor  and  council  should  by  resolu- 
tion declare  the  necessity  for  such  Improve- 
ments, and  should  make  newspaper  publica- 
tion of  the  resolution.  It  also  speciflcally 
provides  that  such  resolution  "shall  not  be 
rnlld  unless  a  petition  asking  for  such  im- 
provement has  been  ordered  spread  upon  the 
journal,  which  petition  must  be  signed  by  the 
o.v-iiors  of  a  majority  of  the  front  feet  abut- 
ting upon  the  street  to  be  improved."  This 
law  of  1891  was  amended  in  some  particulars 
by  diapter  274  of  the  Laws  of  1895,  but  not 
In  rcsjx'.ct  to  the  necessity  for  a  petition  by  the 
abniting  property  owners. 

From  the  various  statutory  provisions  to 
n-hieh  we  have  called  attention.  It  Is  quite 
plain  that,  if  the  bonds  which  the  city  was 


about  to  issue  wer"  to  have  been  bonds  pay- 
able by  q>ecial  a!>..v48ments  or  special  taxes 
upon  the  abutting  property,  their  issuance 
without  a  precedent  petition  by  the  abutting 
property  owners  for  the  making  of  the  im- 
provement In  question  would  have  been  un- 
lawfuL  The  answer  of  the  city  to  the  petition 
for  injunction  admits  that  no  such  petition 
had  been  presented  to  the  mayor  and  city 
council;  hence,  the  bonds  may  not  be  issued 
as  bonds  payable  by  special  assessments.  If 
the  bonds  in  question  were  not  to  be  paid  out 
of  special  assessments,  but  were  to  be  payable 
by  general  taxes  levied  on  all  the  property  in 
the  city,  it  Is  likewise  evident  that  their  issu- 
ance would  be  unlawful,  without  the  authority 
of  a  vote  of  the  electors  of  the  city,  as  required 
by  paragraph  588,  1  Gen.  St  1889.  Whether 
street  paving,  within  the  meaning  of  that  sec- 
tion, is  an  "Improvement  of  a  general  nature," 
so  as  to  justify  the  Issuance  of  bonds  even  by 
a  vote  of  the  dectors,  we  need  not  inquire. 
Some  of  the  language  of  the  opinion  in  City  of 
Wyandotte  v.  Zeitz,  21  Kan.  649,  indicates 
that  street  paving  is  a  "general  Improvement," 
within  the  meaning  of  that  phrase.  Without 
so  deciding,  but  assuming,  for  the  purpose  of 
meeting  the  contention  of  defendant  in  error 
in  this  case,  that  street  paving  is  a  general 
improvement  it  nevertheless  results  from  the 
express  provisions  of  paragraph  586,  supra, 
that  bonds  in  payment  therefor  may  not  be 
issued,  except  upon  the  authority  of  a  vote 
of  the  electors  of  the  city.  Nor  can  they  be 
Issued,  under  the  last  sentence  of  paragraph 
590,  1  Gen.  St  1889,  in  payment  for  such  im- 
provements, without  a  precedent  vote  of  the 
electors  of  the  city.  The  bonds  authorized 
by  that  portion  of  that  section  can  only  be 
Issued  In  payment  for  "such  Improvements  as 
are  made  payable  out  of  the  general  Improve- 
ment fund  of  the  city";  and,  as  hereinbefore 
pointed  out  improvements,  the  cost  of  which 
is  made  payable  out  of  the  general  improve- 
ment fund,  are  the  opening,  widening,  ex- 
tending, and  grading  of  streets,  etc.,  not  the 
paving  of  them,  which  is  the  improvement 
contemplated  by  the  defendant  in  error  in  this 
case.  See  paragraph  557,  1  Gen.  St  1889,  be- 
fore quoted.  The  power  to  issue  municipal 
bonds  exists  only  when  expressly  conferred, 
or  when  necessarily  Implied;  that  is,  when 
it  is  a  necessary  means  to  the  execution  of 
some  other  power  which  is  expressly  confer- 
red. The  authorities  are  uniform  to  this  ef- 
fect City  of  Waxahachle  v.  Brown,  67  Tex. 
519,  4  S.  W.  207;  Hopper  v.  Town  of  Coving- 
ton, 8  Fed.  777;  Brenham  v.  Bank,  144  U.  S. 
173,  12  Sup.  Ct  975. 

The  defendant  in  error  raises  a  question  as 
to  the  right  of  the  county  attorney  to  under- 
take the  maintenance  of  the  petition  for  In- 
junction in  the  name  of  the  state.  Municipal 
corporations  are  as  much  creatures  of  the 
state  as  the  public  corporations  called  "coun- 
ties," "townships,"  etc.,  and  as  to  thpm  the 
state  can  exercise  its  restraining  power  to- 
prevent  violations  of  the  public  trusts  c-ummit- 
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ted  to  their  ofBcers.  State  t.  Marion  Oo. 
Com'rs,  21  Kan.  420.  The  prevention  of  Ilbe 
breaches  of  trust  by  the  ofiBcera  of  municipal 
corporations  is  also  the  duty  of  the  attorney 
general  of  the  state,  or  other  public  counselor. 
2  Dill.  Mnn.  Corp.  (8d  Ed.)  H  909,  910. 

The  defendant  in  error  objects  to  the  con- 
sideration of  the  record  brought  here  by  the 
plaintifF  in  error,  because,  as  claimed,  it  shows 
no  proper  exceptions  to  the  orders  of  the  court 
below.  We  have  given  thought  to  this  objec- 
tion. It  is,  however,  not  well  founded.  The 
judgment  of  the  court  below  is  reversed,  with 
directions  to  issue  against  the  defendant  dty 
a  temporary  injunction  as  prayed  for  in  the 
plaintifTs  petition,  and  for  further  proceedings 
in  the  case  In  conformity  with  this  opinion. 
AU  the  Justices  concurring. 


(GO  Kan.  490) 

SALINA  NAT.  BANK  v.  PRHSCOTT  et  aL 
(Supreme  Court  of  Kansas.    May  6,  1809.) 

VOLOSTAKT   APPEXKAJiail  —  COBPOBATIOKS  —  COlf- 
■  MOH   DlBSCTOBS — C0NTBAOT8. 

1.  Section  67  of  the  Code  of  Civil  Procedmre 
provides  that  "an  aduiowledgnient  on  the  liack 
of  the  summons,  or  the  voluntary  appearance 
of  a  defendant,  la  equivalent  to  Bervice."  Held, 
that  a  voluntary  appearance  is  made  by  the  de- 
fendant signing  a  paper,  entitled  in  the  cause, 
waiving  service  of  gammons  and  entering  an 
appearance  in  the  action,  whether  the  same  is 
filed  with  the  petition  or  afterwards,  in  term 
time  or  vacation. 

2.  The  case  of  Bradley,  Wheeler  &  Co.  v. 
Uarwi,  42  Pac.  411,  2  Kan.  App.  272,  disap- 
proved. 

3.  The  fact  that  two  corporations  may  have 
eonmion  directors  or  ofBcers  does  not  render  a 
contract  between  them  invalid,  where  no  fraud 
ii  found;  and  in  suclt  case  an  action  may  be 
commenced  by  one  against  the  other  and  prose- 
cuted to  judgment,  and  all  remedies  employed 
to  collect  the  same  as  in  other  cases. 

4.  The  cases  of  Sleeper  v.  Noiris,  53  Pac  757, 
59  Kan.  555,  and  Thompson  v.  PfeiSer  (Kan. 
Sup.)  56  Pac.  763,  followed. 

(Syllabus  by  the  Court) 

Ebrror  from  court  of  appeals.  Northern  de- 
partment. Central  division. 

Action  by  the  Salina  National  Bank  against 
the  Lone  Stu  Plaster  Company.  Judgment 
for  plaintiS.  Motion  for  execution  against 
Mary  E.  L,  Prescott  and  others.  Judgment 
for  plaintiff  was  reversed  (53  Pac.  769),  and 
plaintiff  brings  error.    Reversed. 

Bond  &  Osbom  and  Garver  &  Larimer,  for 
plaintiff  in  error.  John  D.  Milllken  and  Da- 
vid Ritchie,  for  defendants  in  error. 

SMITH,  J.  A  judgment  was  rendered  in 
the  court  bdow  In  favor  of  the  Salina  Nation- 
al Bank  against  the  Ixme  Star  Plaster  Com- 
pany, a  cori>oration,  for  ^,127.0S.  Two  exe- 
cutions were  issued,  and  returned,  "No  prop- 
erty found."  A  motion  was  filed  for  execu- 
tion against  Mary  E.  L.  Prescott,  B.  W.  Dow, 
and  J.  E.  Miller,  stockholders,  alleging  that 
they  held  113,  52,  and  5  shares,  respectively, 
of  the  capital  stock,  of  the  par  taiue  of  $100 
each.    The  stockholders  moved  against  first 


appeared  specially,  and  attacked  the  Judgment 
rendered  against  the  corporation,  for  the  rea- 
son that  the  court  rendering  the  same  had  ac- 
quired no  Jurisdiction  for  want  of  proper  serv- 
ice. It  appeared  that  the  president  of  the 
Lone  Star  Plaster  Company  made  a  voluntary 
appearance  by  filing  with  the  clerk  of  the 
court  a  writing  which,  omitting  title  of  the 
cause,  was  as  follows:  "The  issuance  and 
service  of  a  summons  in  the  above-entitled  ac- 
tion is  hereby  waived,  and  the  said  defendant, 
the  Lone  Star  Plaster  Company,  hereby  enters 
its  voluntary  appearance  In  said  action.  The 
Lone  Star  Plaster  Company,  by  J.  F.  Merrill, 
President"  This  was  so  filed  in  vacation,  ac- 
companied by  the  petition  In  the  cause  against 
the  company.  Defendants  in  error  contend 
that  the  Judgment  based  on  this  service  is 
void:  First  that  the  entry  of  appearance  con- 
ferred no  jurisdiction;  and,  second,  tliat  the 
president  of  the  plaster  company  had  no  pow- 
er to  waive  the  issuing  of  summons. 

The  case  of  Bradley,  Wheeler  &  Co.  v.  Har- 
wi,  2  Kau.  App.  272,  42  Pac.  411,  Is  cited  ai: 
conclusive  on  the  first  proposition.  We  do  not 
concur  in  the  rule  of  that  case.  When  the  en- 
try of  appearance  in  the  case  at  bar  was  filed 
In  court  It  became  at  once  operative.  It  can 
make  no  difference  whether  the  court  was  in 
session  or  not.  A  suit  was  anticipated,  and 
the  title  of  the  action  about  to  be  commenced 
was  mentioned  in  the  paper  signed  by  the  de- 
fendant We  think  It  is  competent  for  parties 
out  of  court.  Id  anticipation  of  a  suit  to  be 
brought,  to  waive  the  Issuance  and  service  of 
summons,  and  enter  appearance  in  the  cause. 
The  Code  provides:  "An  acknowledgment  cm 
the  back  of  the  summons,  or  the  voluntary  ap- 
pearance of  a  defendant  Is  equivalent  to  serv- 
ice." Gen.  St  1897,  c.  95,  f  64.  We  do  not 
interpret  the  words  "voluntary  appearance  of 
a  defendant"  to  mean  an  appearance  in  court, 
in  term  time,  personally' or  by  attorney.  It 
has  been  the  uniform  custom,  both  in  the  dis- 
trict courts  and  this  court,  for  defendants  to 
waive  Id  writing  the  issuing  and  service  of 
summons,  and  enter  their  appearance  in  cases 
about  to  be  commenced.  It  would  be  over- 
turning a  long-continued  course  of  practice 
to  hold  that  the  courts  obtain  no  Jurisdiction 
where  appearance  is  entered  In  this  way. 

In  the  case  of  Freeiove  v.  Gould,  3  Kan. 
App.  750,  45  Pac.  454,  in  discussing  whether 
the  filing  of  a  written  motion  for  a  new  trial 
within  three  days  after  a  decision  was  the 
maldng  of  an  application  for  a  new  trial, 
within  section  308.  of  the  Code  of  Civil  Pro- 
cedure, that  court  used  the  following  perti- 
nent language:  "This  construction  of  the  stat- 
ute has,  also,  been  universally  acquiesced  in 
and  acted  upon  by  the  courts  and  by  the  bar 
of  the  state,  and  has  become  a  rule  of  practice 
as  thoroughly  established  as  If  directed  by  the 
very  letter  of  the  law.  The  change  of  con- 
struction contended  for  would  not  only  revo- 
lutionize the  practice,  but  would  Inevitably 
result  in  the  doing  of  a  grievous  wrong  to  liti- 
gants who  have  acted  In  reliance  upon  the 
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established  rule.  The  doctrine  of  stare  decisis 
is  peculiarly  applicable  under  such  circum- 
stances, and  forbids  any  innovation  at  this 
time."  There  could  be  no  question  that,  If 
the  defendant  should  file  a  motion  in  the 
cause,  either  simultaneously  with  the  filing  of 
the  petition  or  afterwards,  on  any  other  than 
Jurisdictional  grounds,  his  appearance  would 
be  effectually  entered  In  the  case.  Burdette 
V.  Corgan,  26  Kan.  102;  Anglo-American  P. 
&  P.  Co.  V.  Turner  Casing  Co.,  34  Kan.  34,0- 
344,  8  Pac.  403;  Association  v.  Lemke,  40 
Kan.  142,  10  Pac.  337.  In  the  case  of  Hum- 
phreys V.  Humphreys,  Morris,  459,  the  defend- 
ant indorsed  on  the  complaint  these  words: 
"I  hereby  waive  service  vt  process  on  the 
within,  and  agree  to  enter  an  appearance  the 
first  term  of  the  disttrlct  court  for  the  county 
of  Muscatine."  The  court  held:  "By  this  in- 
dorsement the  defendant  Humphreys  not  only 
waived  service,  but  agreed  to  make  his  ap- 
pearance to  answer  at  the  next  term  of  the 
court  at  Muscatine;  thus,  by  his  own  act,  ob- 
viating the  necessity  of  issuing  a  summons 
in  accordance  with  the  praecipe  filed,  thereby 
amicably  placing  himself  in  the  position  of  a 
defendant  in  the  action  who  had  been  fully 
and  legally  notified  by  summons."  See,  also, 
Russell  V.  Craig  (Colo.  App.)  51  Pac.  1017. 

Oases  to  the  contrary  of  this  doctrine  have 
been  cited  by  the  defendant  In  error;  but  we 
think  the  better  rule  is  that  stated  above,  and 
one  which  has  been  uniformly  practiced  and 
acquiesced  In  by  the  bench  and  bar  of  the 
state  for  many  years.  In  Bouv.  Law  Diet, 
under  the  title  ''Appearance,"  it  is  said:  "The 
appearance  of  the  parties  Is  no  longer  (as 
formerly)  by  actual  appearance  In  court,  ei- 
ther by  themselves  or  their  attorneys;  but  It 
must  be  remembered  an  appearance  of  this 
kind  Is  still  supposed  and  exists  In  contempla- 
tion of  law.  The  appearance  Is  effected  on 
the  part  of  the  defendant  (where  he  is  not 
arrested)  by  making  certain  formal  entries  in 
the  proper  olHce  of  the  court,  expressing  his 
appearance."  The  paper  signed  by  the  plaster 
company  was.  within  the  meaning  of  the  stat- 
ute, "the  voluntary  appearance  of  a  defend- 
ant," as  elective  in  all  respects  as  if  a  formal 
plevding  had  been  filed  in  the  cause.  The  In- 
tention of  the  defendant  company  was  appar- 
ent from  the  terms  used  In  the  entry  of  ap- 
pearance, and  we  can  see  no  good  reason  for 
defeating  the  object  sought  to  be  accom- 
plished. 

On  the  second  proposition,  the  president  of 
the  plaster  company  was  the  proper  person  to 
be  served  with  summons  In  the  cause.  Gen. 
St.  1807,  c.  95,  $  65.  A  waiver  of  service  of 
summons  and  the  entry  of  appearance  was  a 
substitute  for  actiial  service,  and  was  binding 
on  the  corporation.  City  of  North  I^awrence  v. 
Hoysradt,  6  Kan.  170.  Defendants  In  error 
contend  that  the  case  last  cited  Is  not  in  point, 
because  It  construed  a  provision  of  the  Jus- 
tices' Code,  which  Is  broader  than  section  67, 
above  quoted.  In  our  view,  both  provisions 
are  equally  comprehensive.    It  appeared  from 


the  evidence  that  some  of  the  stockholders 
were  released  by  the  bank  from  their  statutory 
liability  as  such  by  the  payment  of  nominal 
sums,  and  It  is  claimed  that  the  aggregate  lia- 
bility of  such  stockholders  was  more  than  the 
amount  of  the  Judgment  rendered  in  favor  of 
the  bank  against  the  plaster  company,  and 
that  for  these  reasons  we  must  consider  the 
judgment  paid.  In  one  instance,— that  of  J. 
J.  Crlppln  and  wife,— a  liability  of  about  $3,- 
000  was  released  in  consideration  of  the  pay- 
ment of  $76.  The  argument  Is  that  this  af- 
fected the  rights  of  the  defendants  hi  error  to 
compel  contribution  from  other  stockholders. 
This  court  has  held  in  Abbey  v.  Long,  44  Kan. 
688,  24  Pac.  1111,  that  a  stockholder  cannot 
purchase  claims  against  the  corporation  at  a 
discount,  and  then  set  them  off  against  his 
liability  at  their  face  value.  He  can  only  get 
the  benefit  of  the  amount  actually  paid  by 
him  for  such  claims.  The  total  debt  and  lia- 
bility of  the  r'-pkholder  Is  not  paid  by  the 
acceptance  of  a  less  amount  than  that  for 
which  the  stockholder  is  actually  liable.  This, 
however.  Is  not  an  action  by  one  stockholder 
against  another  for  contribution,  and  we 
would  be  without  power  to  adjudicate  upon 
the  rights  of  stockholders  not  brought  into 
this  court.  It  would  be  mere  dictum  to  state 
a  rule  determining  the  proportion  that  other 
stockholders  should  pay  to  defendants  in  error 
by  way  of  contribution,  for  the  reason  that  no 
such  controversy  Is  involved  here.  The  Judg- 
ment creditor  has  the  right  to  pursue  one 
stockholder  alone,  and  compel  payment  from 
him  of  his  statutory  liability,  and  he  cannot 
complain  that  his  associates  are  not  brought 
In  and  likewise  charged;  and  one  stockholder 
Is  not  concerned  with  fhe  question  whether 
other  subscribers  are  charged  or  not,  unless 
his  liability  la  thereby  increased.  Bennett 
V.  Glenn,  5  C.  C.  A.  353,  55  Fed.  956.  The 
contention  that  the  proceeding  adopted  by 
the  plaintiff  In  error  In  the  court  below  was 
not  available,  for  the  reason  that  the  corpora- 
tion had  ceased  to  do  business  for  more  than 
a  year  before  same  was  begun.  Is  not  well 
founded.  Sleeper  v.  Morris,  59  Kan.  555,  53 
Pac.  757;  Thompson  v.  Pfeiffer  (Kan.  Sup.) 
56  Pac.  763.  Connected  with  this  contention  Is 
the  claim  that  the  note  of  the  Lone  Star 
Plaster  Company  to  the  bank  was  dated  Oc- 
tober 1,  1894,  after  the  plaster  company  had 
ceased  to  do  business  for  more  than  a  year, 
and  hence  no  debt  could  be  created  which 
the  stockholders  ought  to  pay  after  the  corpo- 
ration had  ceased  to  exist  as  to  them.  It 
appears  that  this  note  was  a  renewal  of  a 
former  one.  In  Sleeper  v.  Norrls,  supra,  Mr. 
Justice  Johnston,  speaking  for  the  court,  said: 
"The  provision  of  section  45,  c.  66,  Oen.  St. 
1897,  however,  was  not  intended  to  extinguish 
the  franchises  or  destroy  the  life  of  the  cor- 
poration tor  all  purposes.  The  cessation  of 
business  does  not  operate  as  a  legal  or  com- 
plete dissolution  of  the  corporation,  but  it  is 
deemed  to  be  dissolved  but  for  a  single  pur- 
pose,— that  of  enabling  creditors  to  enforce  the 
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indlTldnal  liability  of  stockholders.  For  all 
other  purposes  the  bank  continued  to  lie  a  cor- 
poration, in  the  eye  of  the  law,  and  creditors 
had  a  right  to  sue  the  bank  in  its  corporate 
capacityJ'  Its  suspension  of  business  for 
more  than  a  year  did  not  render  the  directors 
or  officers  of  the  corporation  powerless  to  act 
in  matters  concerning  the  payment  of  its  debts 
and  making  evidence  of  the  same  by  the  ex- 
ecution of  notes.  The  daim  that  an  extension 
of  the  time  of  pasnnent  of  the  note  by  the 
bank  when  it  took  the  renewal  obligation  re- 
leased the  stockholder  from  ills  statutory  lia- 
bility on  a  Judgment  for  that  debt  is  not  ten- 
able. We  are  not  satisfied  that  the  stockhold- 
ers stand  in  such  relation  to  the  corporation 
as  to  entitle  them  to  that  favor  and  strict  con- 
struction of  their  contracts  which  is  accorded 
to  sureties.  In  any  event,  the  mere  extension 
of  time  of  payment  will  not  discharge  a  surety. 
There  must  be  a  valuable  consideration  paid. 
Jenness  t.  Cutler,  12  Kan.  500,  and  cases  cited 
therein. 

Defendants  In  error  'contend  that  the  corpo- 
ration lias  assets  subject  to  execution.  This 
we  cannot  consider,  in  contradiction  of  the 
return  of  the  execution  nulla  bona.  In  Thomp- 
son ▼.  Pfeiffer,  supra,  it  is  said:  "In  the  ab- 
sence of  fraud  on  the  part  of  the  sheriff,  we 
think  that  the  truth  of  tlie  return,  'No  i»opep- 
ty  found,'  on  an  execution,  cannot  be  con- 
tested in  an  action  brought  to  charge  a  stock- 
holder of  a  corporation  with  the  statutory  lia- 
iriHty."  The  fact-  that  the  plaster  company 
and  the  bank  may  have  had  common  officers 
or  directors  cannot  affect  the  right  of  one  cor- 
poration to  sue  the  other  to  recover  a  bona 
fide  Indebtedness.  They  had  authority  to  con- 
tract with  each  other,  and,  in  the  absence  of 
fraud,  such  contracts  were  binding.  Barr  v. 
Railroad  Co.,  125  N.  Y.  263,  26  N.  B.  145;  Manu- 
facturers' Sav.  Bank  v.  Big  Muddy  Iron  Co.,  97 
Mo.  38, 10  8.  W.  866;  San  Diego,  O.  T.  &  P.  B.  K. 
Go.  V.  Padflc  Beach  Co.,  112  Cal.  63,  44  Pac. 
333.  In  the  case  last  cited  it  is  held:  "The  mere 
fact  that  two  contracting  corporations  have 
common  directors  does  not  render  the  contract 
l)etween  the  corporations  Invalid,  or  incapable 
of  ratlflcntion,  where  there  is  no  actual  fraud 
alleged  or  found,  and  where  the  contract  is 
within  the  chartered  powers  of  both  corpora- 
tions." In  Leavenworth  County  Oom'rs  v. 
Chicago,  R.  L  &  P.  Ry.  Co.,  134  U.  S.  688- 
707,  10  Sup.  Ct  716,  it  is  said:  "Notwith- 
standing this  commingling  of  officers,  the  cor- 
porations were  distinct  corporations.  They 
had  a  right  to  make  contracts  with  each  other 
in  their  own  corporate  capacities,  and  they 
could  sue  and  be  sued  by  each  other  in  regard 
to  these  contracts;  and  the  question  is  not, 
could  they  do  these  things?  but,  have  the  re- 
lations of  the  parties— the  trust  relations,  if 
indeed  such  exist— been  abused  to  the  serious 
injury  of  the  Southwestern  Company?"  In 
Ooe  T.  Raflroad  Co.,  52  Fed.  531-543,  it  is  said: 
'That  the  East  &  West  Railroad  Company 
could  lawfully  contract  with  the  Cherokee  Iron 
Works,  although  all  of  the  stockholders  of  the 


one  were  also  stodiLholdcrs  of  the  other.  In 
the  absence  of  frauij  and  misrepresentation, 
Is  indisputable;  nor  would  the  fact  that  the 
two  corporations  had  substantially  the  same 
directors,  who  were  the  active  agents  negoti- 
ating the  contract,  render  it  void,— at  worst, 
only  voidable,  but  subject  to  ratification." 

The  court  below  permitted  the  widest  in- 
quiry touching  the  good  faith  and  considera- 
tion of  the  indebtedness  of  the  plaster  com- 
pany to  the  bank,  and  we  can  discover  nothing 
of  a  fraudulent  nature  concerning  it  either 
in  its  inception  or  in  the  efforts  made  by  the 
bank  towards  its  collection.  We  have  exam- 
ined into  other  questions  discussed  in  the  brief 
of  the  defendants  in  error,  but  fail  to  find 
where  they  have  been  prejudiced  by  the  rul- 
ings of  the  trial  court.  The  Judgment  of  the 
couvt  of  appeals  will  be  reversed,  and  the  Judg- 
ment of  the  district  court  affirmed.  All  the 
Justices  concurring. 


(CO  Kan.  481) 
CITT  OF  KANSAS  CITY  v.  McDONALD. 

(Sutireme  Court  of  Knnsas.    May  6,  1899.) 

MUHICIPAI,  COBPOBATIOSS  —  ObDINAKCE — ReaSOS- 
ABI,ENE38 — NeOLIGEKCE — DbATH  OF  FiBBMAS— 
ObSTBDCTIONS    in    StbBBT — LlABIUTX    OTt    ClTT 

— Remarks  ojt  Counsel. 

1.  An  ordinance  ninkiug  it  a  misdemeanor  for 
any  person  intentionally  to  ride  or  drive  any 
horse,  mule,  or  otiier  beast  faster  than  an  ordi- 
nary traveling  gait  in  any  of  the  streets  of  the 
city  is  unreasonable,  when  sought  to  be  applied 
to  the  fire  department  in  driving  to  a  fire,  and 
for  that  reason  will  not  be  enforced. 

2.  The  fact  that  a  city,  having  a  paid  fire  de- 
partment, procured  an  accident  policy  for  one 
of  its  firemen,  under  the  provisions  of  clinijter 
303,  Laws  1895,  and  that  the  amount  of  the 
policy  was  paid  to  the  widow  of  said  fireman 
after  his  death,  is  no  defense  to  an  action 
brought  by  her,  under  section  422  of  the  Code 
(Gen.  St.  1897,  c.  95),  against  said  city  for  its 
negligence  in  causing  said  death. 

3.  In  an  action  against  a  city  for  negligently 
allowing  an  obstruction,  such  as  a  pile  of  rocks, 
to  remain  in  a  street  unguarded  and  without 
lights  or  other  warnings  to  travelers  thereon,  by 
reason  of  which  an  accident  occurred,  it  is  com- 
petent to  show  that  other  obstructions  not  al- 
leged in  the  petition  narrowed  the  roadway,  and 
also  the  condition  of  the  street,  together  with 
all  the  surroundings  at  the  time  and  place  of  the 
accident. 

4.  A  mere  exception  to  the  language  of  counsel 
in  argument  to  the  jury,  not  preceded  by  any 
ruling  of  the  court,  is  insufficient  to  raise  a  ques- 
tion as  to  the  propriety  of  the  language  used. 

5.  Rules  of  a  fire  deportment  requiring  its 
meml>ers  to  drive  in  the  middle  of  the  street 
wlieu  goin^  to  a  fire  are  made  for  the  safety  of 
the  men,  teams,  and  vehicles;  and  a  driver  of 
a  hook  and  ladder  truck  is  charged  with  the 
use  of  no  greater  care  and  precaution  for  his 
safety  by  such  rule  than  he  would  be  if  such 
rule  did  not  exist. 

6.  Cities  are  required  to  keep  and  maintain 
their  streets  in  reasonably  safe  condition  for 
pnl>lic  travel,  and  are  held  to  as  great  a  degree 
of  care  towards  a  fireman  driving  over  the  same 
in  discharge  of  his  duties  as  they  are  to  any 
other  traveler. 

7.  Persons  constructing  bnildings  abutting  on 
a  street  have,  in  the  absence  of  express  permis- 
sion from  the  city,  the  right  to  use  temporarily 
a  portion  of  the  same  for  the  deposit  of  neces- 
sary building  material.    Such  use,  however,  he- 
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ing  exceptional  and  foreign  to  the  purposes  for 
which  the  thoroughfare  was  laid  out  and  mnin- 
taincd,  the  city  must  exercise  vigilance,  to  the 
end  that  no  traveler  is  harmed  by  such  encroach- 
ment. 
(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  W.  G.  Holt,  Judge. 

Action  by  Nellie  McDonald  against  the  city 
of  Kansas  Ctty.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

T.  A.  PoUock  and  F.  D.  Hatchings,  f<w 
plaintiff  in  error.  Angerine  &  Cnbbiaon,  for 
defendant  in  error. 

SMITH,  3.  Nellie  McDonald  recovered  a 
Judgment  in  the  court  of  common  pleas 
against  the  defendant  below,  for  |7,!S00,  by 
reason  of  the  wrongful  acts,  neglect,  and  de- 
fault of  the  city  in  causing  the  death  of  her 
husband.  Andrew  J.  McDonald  was  a  mem- 
ber of  the  &re  department  of  Kansas  City, 
Kan,,  and  the  driver  of  a  hook  and  ladder 
wagon.  On  the  night  of  August  10,  1896,  In 
responding  to  an  alarm  of  fire  in  the  south  part 
of  the  city,  while  driving  at  a  high  rate  of 
speed,  the  truck  npon  which  he  was  riding 
ran  against  and  npon  an  obstruction  in  the 
roadway,  consisting  of  a  pile  of  rocks  from 
18  inches  to  2  feet  high  and  40  feet  long,  ex- 
tending into  the  street  about  12  feet  from 
the  west  curb.  The  violence  of  the  collision 
threw  McDonald  forward  npon  the  rocks,  and 
he  was  Instantly  killed.  William  Clarke, 
captain  of  the  truck,  was  riding  with  McDon- 
ald at  the  time  of  the  accident  The  obstruc- 
tion mentioned  was  in  front  of  some  houses 
tlien  building,  and  the  rock  was  for  use  in 
their  erection,  OPhere  was  at  the  time  an  or- 
dinance of  the  city  in  force  providing  that 
persons  engaged  in  the  construction  of  any 
building  might  occupy  so  much  of  the  street 
In  front  thereof  necessary  for  the  purpose  of 
depositing  material  for  use  in  its  construc- 
tion, not  over  one-third  of  the  width  of  the 
street  to  be  so  occupied.  It  was  alleged  in 
the  petition  that,  by  the  passage  of  said  ordi- 
nance, the  city  wrongfully  and  negligently 
authorized  persons  to  obstruct  the  street.  In- 
cluding South  Seventh  street  at  the  place 
where  the  accident  occurred,  with  earth,  sand, 
gravel,  stones,  etc.,  without  requiring  them 
to  place  thereon  guards,  lights,  or  other  dan- 
ger signals  to  warn  persons  passing  of  the 
existence  of  such  obstructions.  The  defend- 
ant city,  among  other  things,  pleaded  in  de- 
fense an  ordinance  as  follows:  "Any  person 
who  shall  intentionally  ride  or  drive  any 
horse,  mule,  or  other  beast  faster  than  an  or- 
dinary traveling  gait  in  any  of  the  streets, 
avenues  or  alleys  within  the  city,  or  so  drive 
as  to  endanger  the  safety  of  others,  or  who 
shall  so  ride  or  drive  as  to  be  likely  to  cause 
other  teams  to  be  frightened  or  run  away, 
shall  npon  conviction  thereof  be  fined  in  any 
sum  not  exceeding  |100." 

The  court  below  sustained  a  demurrer  to 
that  paragraph  of  tbe  answer  which  pleaded 


the  ordinance  as  a  defense,  and  this  Is  the 
first  assignment  of  error.  It  is  contended  that 
the  ordinance  was  proper  evidence  to  show 
that  McDonald,  by  its  violation,  was  guilty  of 
contributory  negligence.  We  do  not  think 
that  tbe  ordinance  was  intended  to  govern 
the  actions  of  firemen  or  regulate  tbe  speed 
of  flre  engines  or  trucks.  Such  an  intention 
is  nowhere  expressed,  and,  if  it  had  been, 
the  ordinance  would  have  been  unreasonable. 
Cities  do  not  provide  horses  of  high  mettle, 
trained  to  propel  speedily  apparatus  for  tbe 
extlnguislmient  of  fires,  and  then  Impede 
them  in  their  progress  by  a  requirement  that 
they  shall  not  be  driven  faster  than  an  ordi- 
nary traveling  gait.  Various  appliances  have 
been  devised  by  which  such  horses  are  har- 
nessed with  Incredible  speed,  that  no  time 
may  be  lost  In  reaching  the  flre  with  hose 
and  other  aids  to  prevent  the  destruction  of 
property.  It  is  of  first  Importance  that  a 
flre  be  reached  in  its  Incipiency.  To  accom- 
plish this  purpose,  the  utmost  haste  is  neces- 
sary. A  compliance  with  this  ordinance  by 
the  flremen  and  the  enforced  delay  required 
by  its  terms  would  convert  the  flre  depart- 
ment into  a  purely  ornamental  adjunct  to  the 
dty  government— proficient  only  on  parade. 
In  Farley  v.  Mayor,  etc,  (N.  Y.  App.)  46  N.  E, 
BOe,  it  is  said:  "The  safety  of  property  and' 
the  protection  of  life  may,  and  often  do,  de- 
pend upon  the  celerity  of  movement,  and  re- 
quire that  the  greatest  practicable  speed 
should  be  permitted  to  the  vehicles  of  the 
flre  department  in  going  to  flies.  Section 
1032,  c.  410,  Laws  1882,  was  intended  to  reg- 
ulate the  speed  of  horses  traveling  on  the 
streets,  and  using  them  for  tbe  ordinary  par- 
poses  of  travel,  and  from  the  nature  of  the 
exigency  cannot  apply  to  the  speed  of  vehicles 
of  the  flre  department  on  their  way  to  fires." 
Tbe  restriction  as  to  speed,  when  applied  to 
the  flre  department,  renders  the  ordinance 
imreasonable.  Unreasonable  ordinances  will 
not  be  upheld  by  the  courts.  1  Dill.  Mun. 
Corp.  {  310;  Crawford  v.  City  of  Topeka,  51 
Kan.  756,  33  Paa  476;  Anderson  v.  City  of 
Wellington,  40  Kan.  173,  19  Pac.  719;  State 
V.  Sheppard  (Minn.)  67  N.  W.  62. 

A  general  demurrer  was  also  sustained  to  the 
fourth  paragraph  of  the  answer  of  the  city, 
which  reads:  "The  defendant  further  says  that 
under  and  by  virtue  of  the  provisions  of  chap- 
ter 363  of  the  Laws  of  1895,  and  out  of  the 
funds  created  and  provided  for  by  said  law,  it 
purchased,  on  the  7th  day  of  August,  1896,  an  - 
accident  insurance  policy  for  said  Andrew 
McDonald,  in  plaintiff's  petition  named,  from 
the  Travelers'  Insurance  Company,  by  which 
contract  and  policy  said  cmnpany  agreed  to 
pay,  and  did  pay,  to  the  plaintiff,  on  account 
of  the  death  of  said  Andrew  McDonald,  by 
reason  of  the  causes  in  plaintiff's  petition  set 
forth,  the  sum  of  $2,000,  which  sum  the  plain- 
tiff did  receive  and  stlU  retains."  There  is 
nothing  in  the  act  of  189S  Implying  that  In- 
demnity is  furnished  to  the  city  against  dam- 
ages to  the  widow  or  next  of  kin  of  a  fireman 
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killed  by  Its  negligence.  The  accident  policy 
cost  the  city  nothing.  The  premiums  wwe 
paid  by  foreign  insurance  corporations  doing 
business  In  the  state;  a  tax  being  laid  by  the 
state  of  two  dollars  a  hundred  upon  the 
amount  of  all  premiums  on  policies  written 
for  fire  and  lightning  Insurance  within  the 
limits  of  such  city  for  each  year.  The  law 
authorized  the  amount  of  the  tax  to  be  Invest- 
ed In  the  purchase  of  accident  Insurance  upon 
the  members  of  the  fire  department.  The 
tax  Is  collected  by  the  state  for  the  purposes 
mentioned,  and  the  mayor  and  council  In  ci- 
ties having  a  paid  fire  department  are  consti- 
tuted Its  agents,  charged  with  the  duty  of 
applying  the  amount  of  the  tax  to  further  the 
objects  named.  The  demurrer  to  said  para- 
graph of  the  answer  was  properly  sustained. 
Coots  V.  City  of  Detroit  (Mich.)  43  N.  W.  17. 
Evidence  was  introduced  by  the  plaintiff  be- 
low showing  that  at  the  time  of  the  accident 
there  was  a  pUe  of  sand,  cinders,  and  earth 
on  the  east  side  of  the  street,  south  of,  but 
near,  the  place  where  the  first  obstruction 
mentioned  was  situated.  Counsel  for  the  city 
complain  that  the  admission  of  this  testbnony 
tended  to  convey  to  the  jury  an  impression 
that  the  city  was  unmindful  of  the  streets, 
and  x>ermltted  any  and  all  persons  to  block 
them  up.  It  was  competent  to  ^ow  the 
width  of  the  roadway  in  condition  for  travel 
at  and  near  the  place  of  the  accident,  as  it 
might  properly  be  shown  that  one  side  of  the 
street  was  higher  or  lower  than  the  other,  and 
the  condition  In  general  of  the  surroundings. 
There  was  proof  tending  to  show  that  the 
rocks  upon  which  the  wagon  struck  were  of 
light  color,  similar  to  that  of  the  block  pave- 
ment In  the  street,  and  hence  not  distinguish- 
able from  the  pavement  at  night.  Clarke, 
who  was  riding  with  McDonald,  saw  this  pile 
of  cinders  and  sand,  and  it  was  not  improper 
for  the  Jury  to  know  of  the  existence  of  this 
obstruction,  and  to  consider  whether  McDon- 
ald also  saw  It,  and.  In  order  to  avoid  it,  was 
driving  fm^her  west  than  he  otherwise  would 
have  done  The  jury  found.  In  answer  to  a 
particular  question  submitted,  that  the  sand 
and  cinder  pile  was  not  one  of  the  causes  of 
the  accident,  so  that  the  defendant  below  can- 
not be  said  to  have  suffered  from  the  evidence 
complained  of.  Again,  we  cannot  say  that  the 
evidence  admitted  in  cross-examination  of  the 
witness  Edmunds,  showing  that  there  was  a 
movement  on  hand  to  reorganize  the  fire  de- 
partment, was  prejudicial  to  the  city.  It 
would  seem  to  be  harmless  In  Itself.  We 
think,  however,  the  counsel  for  plaintiff  below 
went  to  greater  lengths  In  his  comments  on 
this  evidence  before  the  jury  than  he  should 
have  done,  making  an  application  of  the  testi- 
mony not  justified  by  the  language  of  the  wit- 
ness. The  defendant  below,  however,  merely 
excepted  to  the  language  of  the  opposing  eoim- 
seL  No  objection  preceded  this  exception, 
and  the  court  had  made  no  ruling.  This  was 
Insufficient  "An  exception  is  an  objection 
taken  to  a.  decision  of  a  court  or  judge  upon  a 


mattffl:  of  law."  Gen.  St.  1897,  c.  95.  {  309; 
Marder  v.  Leary  (Dl.  Sup.)  26  N.  E.  1094; 
Rke  T.  City  of  Chicago  (HI.  Sup.)  40  N.  B. 
667.  In  Marder  v.  Leary,  supra,  the  court 
says:  "The  remark  1  except  to  the  statement' 
meant  nothing,  in  a  legal  sense,  in  the  con- 
nection in  which  It  occurred.  The  court  had 
made  no  ruling  to  which  it  was  applicable, 
and,  if  it  was  intended  to  be  an  objection,  it 
was  Ineffectual,  because  It  was  not  pressed  up- 
on the  attention  of  the  judge,  and  his  ruling 
obtained  thereon.  Railroad  Co.  v.  Fletcher, 
128  m.  619,  21  N.  B.  677." 

The  plaintiff  in  error  urges  that  the  court 
erred  in  refusing  to  permit  it  to  show  the  rules 
of  the  fire  department  requiring  that  firemen 
drive  in  the  middle  of  the  street.  If  there  was 
such  a  rule,  its  object  was  to  insure  safety  to 
the  men,  teams,  and  vehicles  when  going  at  a 
rapid  rate  of  speed  in  answer  to  an  alarm  of 
fire.  A  violation  of  any  precaution  affecting 
safety  would  have  been  equally  negligent  on 
the  part  of  the  driver,  whether  the  exercise  of 
such  precaution  was  demanded  by  the  rules  or 
not  The  condition  of  the  street  would  large- 
ly determine  the  counse  to  be  taken,  and  what 
part  of  the  street  to  be  avoided,  whatever  the 
rule  might  be.  To  drive  a  hook  and  ladder 
wagon  in  the  middle  of  those  streets  upon 
which  cable-car  tracks  are  in  use,  with  rough 
stone  blocks  between  the  rails,  would  be  ex- 
ceedingly dangerous  to  the  driver  and  vehicle, 
and  render  collisions  with  street  cars  probable. 
The  fact  of  the  existence  of  a  rule  as  claimed, 
which  McDonald  violated,  would  not  demand 
of  him  greater  care.  The  condition  of  the 
street,  as  it  appeared  to  him,  should  determine 
his  course  in.drlvhig,  whether  there  was  a  rale 
on  the  subject  or  not  There  are  cases  where 
a  violation  of  a  rule  would  be  a  material  con- 
sideration. If  a  man  were  engaged  in  a  dan- 
gerous employment,  without  an  experience  fit- 
ting him  to  determine  the  safer  of  one  or  two 
courses  which  he  was  called  upon  to  take,  then 
rules  for  his  guidance,  fixed  by  persons  skilled 
in  the  particular  work  or  bustness,  should  be 
followed.  We  have  examined  the  instructions 
tendered  by  the  city  and  refused  by  the  court, 
and  see  no  error  in  their  refusal.  The  court 
instructed  that  McDonald  was  not  in  any 
manner  responsible  for  any  negligence  of 
Clarke,  the  captain  of  the  truck.  They  were 
not  fellow  servants.  1  Beach,  Pub.  Corp.  5§ 
741-744;  2  Dill.  Mun.  Corp.  977-980;  Lawson 
V.  City  of  Seattle  (Wash.)  33  Pac.  347;  Peters 
V.  City  of  Llndsborg,  40  Kan.  654,  20  Pac.  490. 
The  last  case  is  authority  for  the  statement 
that  McDonald  and  Clarke  were  not  servants 
of  the  city.  That  Uiey  were  fellow  servants 
of  some  one  else  is  Immaterial.  But  if  they 
were  fellow  servants  of  the  city,  and  if  Clarke 
failed  to  notify  McDonald  of  the  existence  of 
rocks  In  the  street,  and  if  he  was  guilty  of 
negligence  in  not  doing  so,  and  If  his  failure 
to  give  such  uptice  contributed  to  the  death  of 
McDonald,  yet  the  negligence  of  the  city  was 
the  primary  and  proximate  cause,  without 
which  the  accident  would  not  have  occurred, 
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and  the  negligence  of  Clarke  the  remote  cause. 
The  claim  that  the  death  of  McDonald  was 
caused  by  the  negligence  of  a  fellow  servant, 
and  that  the  city  is  not  therefore  liable,  Is 
untenable.  We  do  not  see  how  the  failure  of 
Clarice  to  notify  McDonald  of  the  danger  can 
affect  the  city's  liability.  The  negligence  or 
omission  of  a  stranger  to  notify  McDonald 
could  not  excuse  the  municipality  from  the 
consequences  of  Its  own  negligence.  The 
court  below  held,  and  so  instructed  the  jury, 
that  McDonald  was  a  lawful  traveler  upon  the 
streets,  and,  as  such,  the  city  owed  the  duty 
towards  blm  to  keep  and  maintain  its  streets 
in  a  reasonably  safe  condition  for  public  trav- 
el,—in  fact,  that  he  was  entitled  to  the  same 
protection  as  an  ordinary  traveler  upon  the 
highway.  This  ruling  was  correct.  Coots  v. 
City  of  Detroit,  75  Mich.  628,  43  N.  W.  17; 
Palmer  v.  City  of  Portsmouth,  43  N.  H.  265; 
Farley  v.  Mayor,  etc.  (N.  Y.  App.)  46  N.  E. 
506.  In  Coots  V.  City  of  Detroit,  supra.  It  Is 
held  that  a  fireman  is  not  held  to  that  degree 
of  care  and  caution  In  driving  along  a  public 
street  required  of  a  common  traveler  pro- 
ceeding at  an  ordinary  gait. 

The  defendant  below  requested  the  court  to 
submit  to  the  Jury  78  particular  questions  of 
fact,  35  of  which  were  refused.  Many  of  the 
questions  were  immaterial,  and  some  were 
repetitions  of  others.  While  it  is  the  duty  of 
the  court  to  submit  to  the  Jury  questions  per- 
tinent to  the  issues,  we  think  the  court  per- 
formed that  duty  in  this  case. 

As  to  the  verdict  being  excessive,  while  the 
Jury  are  restricted  to  the  pecuniary  loss  suf- 
fered by  the  widow  or  next  of  kin,  yet  they 
are  not  confined.  In  estimating  ihe  damages, 
to  any  exact  mathematical  calculation,  but  are 
Invested  with  considerable  discretion,  with 
which  the  courts  will  not  Interfere  unless  It 
has  been  abused.  Considering  the  age  and 
capacity  for  earning  wages  possessed  by  the 
deceased,  his  relations  to  his  family,  and  his 
habits  of  life,  we  cannot  say  that  the  amount 
of  the  verdict  was  unreasonable.  The  case 
was  carefully  tried  by  the  learned  Judge  of  the 
court  below,  and  all  legal  rights  of  the  de- 
fendant protected. 

The  ordinance  permitting  a  use  of  a  portion 
of  the  street  for  the  deposit  of  building  ma- 
terial thereon  was  not  invalid.  Dill.  Mun. 
Corp.  (4th  Ed.)  §  730.  In  the  absence  of  such 
ordinance,  a  license  thus  to  encroach  upon  the 
street  might  be  implied,  and  a  temporary  oc- 
cupation be  lawful,  from  the  necessities  of  the 
case,  when  buildings  fronting  on  the  street 
were  being  ereetal.  Yet  such'  use  being  ex- 
ceptional, and  foreign  to  the  purposes  for 
which  the  thoroughfare  was  laid  out  and 
maintained,  the  duty  devolved  upon  the  city  to 
exercise  vigilance  with  respect  to  the  rights 
of  a  traveler  who  might  be  harmed  by  such 
obstructions  in  his  way. 

Several  questions  raised  in  tjae  brief  of  the 
plaintiff  in  error  are  not  discussed  In  this  opin- 
ion, but  we  have  examined  the  same  and  find 
nothing  substantial  In  the  claim  of  error.    The 


negligence  of  the  city  was  clearly  shown.  It 
suffered  one  of  Its  principal  thoroughfares  to 
be  obstructed  in  a  place  likely  to  occasion  in- 
Jury  to  persons  having  a  right  to  travel  there- 
on, and  permitted  this  obstruction  to  remain 
unguarded  and  without  lights  or  warnings  to 
prevent  accidents  In  the  nighttime,  in  disre- 
gard of  a  lawful  duty  imposed  upon  it.  The 
Judgmoit  of  the  court  below  will  be  affirmed. 
All  the  Justices  concurring. 

(60  Kan.  474) 
PARKINSON   SUGAR  CO.  et  al.  v.  BANK 
OF  FT.  SCOTT  et  al. 
(Supreme  Court  of  Kansas.    May  6,  1899.) 

COBFOBATIONS — ObOANIZATION  —  POWBRS  —  MOBT- 
O  AGES — V  ALIDITT. 

1.  Under  our  statute  a  corporation  may  be 
organized  for  the  transaction  of  any  manufac- 
turing, mechanical,  or  mercantile  business,  ei- 
ther separately  or  all  combined., 

2.  A  corporation  whose  powers  and  purposes, 
as  declared  in  its  charter,  were  the  manufacture 
of  sugar,  sirup,  starch,  and  glucose;  the  erec- 
tion and  maintenance  of  a  factory,  and  the  pur- 
chase and  sale  of  real  estate  and  plantations 
therefor;  the  purchase,  location,  and  laying  out 
of  town  sites,  and  the  sale  and  conveyance  of 
the  same,  and  town  lots;  and  "for  the  transac- 
tion of  manufacturing,  mechanical,  and  mercan- 
tile business," — is  authorized  to  establish  and 
carry  on  the  business  of  manufacturing  matches 
and  woodenware,  in  addition  to  the  manufacture 
of  sugar,  sirup,  starch,  and  glucose. 

3.  The  testimony  examined,  and  held  sufficient 
to  sustain  the  finding  of  the  court  that  the  ac- 
tion of  the  ofHccrs  in  establishing  and  carrying 
on  the  additional  industry  was  free  from  fraud, 
and  that  the  mortgages  upon  which  money  was 
obtained  for  the  purposes  named  were  executed 
in  good  faith,  and  are  binding  obligations  of  the 
company. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Allen  county;  L. 
Stlllwell,  Judge. 

Action  by  the  Parkinson  Sugar  Company 
and  John  R.  Kearns  against  the  Bank  of  Ft. 
Scott  and  others.  Judgment  for  defendants, 
and  the  sugar  company  brings  error.  Af- 
firmed. 

Keene  &  Gates  and  Perry  &  Oaln.  for  plain- 
tiff in  error.  Hulett  &  Hulett,  C.  E.  Benton, 
and  J.  D.  McCIeverty,  for  defendants  In  error. 

JOHNSTON,  J.  On  July  17. 1805,  the  Park- 
inson Sugar  Company  borrowed  $10,000  from 
the  Bank  of  Ft  Scott.  The  debt  was  repre- 
sented by  two  notes,  of  $5,000  each,  due  In 
six  and  twelve  months,  and  the  payment  of 
the  same  was  secured  by  a  mortgage  on  the 
property  of  the  sugar  company.  On  Octo- 
ber 8,  1895,  the  sugar  company  borrowed  an 
additional  $5,000,  and  gave  the  banlx  its  note, 
payable  In  six  months  thereafter,  secured  by 
a  mortgage  on  the  company's  property.  De- 
fault having  been  made  In  the  payment  of  the 
notes  and  mortgages,  a  foreclosure  proceeding 
was  begun  on  August  5,  1896;  and.  In  the 
September  following,  it  resulted  in  a  Judgment 
against  the  sugar  company  for  $15,870.18. 
Shortly  afterwards  an  order  of  sale  was  issued 
on  the  Judgment,  for  the  sale  of  the  property; 
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but,  before  the  sale  was  made,  John  B. 
Kearns,  a  stockholder  of  the  sugar  company, 
Instituted  this  action  to  enjoin  the  sale,  alleg- 
ing that  the  notes  and  mortgages  were  exe- 
cuted without  authority,  and  In  fraud  of  his 
rights,  and  that  the  bank  bad  full  knowledge 
of  the  facts  and  of  such  Invalidity.  Subse- 
quently the  sugar  company  Intervened  In  the 
action,  and  reit^ated  the  charges  of  fraud, 
want  of  authority,  and  Invalidity.  A  tempo- 
rary Injunction  was  obtained  at  the  beginning 
of  the  proceedings,  but  upon  the  trial  the  in- 
junction was  dissolved,  and  judgment  given 
In  favor  of  the  defendants. 

Complaint  Is  made  that  the  facts  do  not 
warrant  the  judgment  of  the  court,  and,  al- 
though a  great  mass  of  testimony  was  re- 
ceived, much  of  which  was  conflicting,  only 
a  general  finding  of  the  court  was  made;  and 
therefore,  on  the  disputed  questions,  the  con- 
troversy must  be  deemed  to  be  closed. 

It  appears  that  the  sugar  company  was  or- 
ganized in  18S6,  and  the  purpose  and  powers 
of  the  company,  as  declared  in  the  charter, 
were:  "The  manufacture  of  sugar,  shnip, 
starch,  grrape  sugar,  glucose,  and  other  prod- 
ucts from  sorghum  cane,  cane  seed,  com,  and 
other  saccharine  and  amylaceous  substances; 
for  the  erection  and  maintenance  of  factories, 
and  the  purchase  and  sale  of  real  estate  and 
plantations  therefor;  for  the  purchase,  loca- 
tion, and  laying  out  of  town  sites,  and  the  sale 
and  conveyance  of  the  same  in  town  lots  and 
subdivisions,  or  otherwise;  and  for  the  trans- 
action of  manufacturing,  mechanical,  and 
mercantile  business."  For  a  number  of  years 
the  operations  of  the  company  were  mainly 
confined  to  the  manufacture  of  sugar  and 
sirup;  but,  as  this  business  was  necessarily 
limited  to  the  cane  season,— only  a  small  part 
of  the  year,— the  extension  of  their  manufac- 
turing operations  became  a  subject  of  discus- 
sion among  the  stockholders  and  officers  of 
the  company.  At  the  January,  1805,  meeting 
of  the  stockholders,  the  directors  were  in- 
structed to  examine  into  the  matter  of  adding 
a  match  factory  and  a  veneer  woodworking 
establishment  to  the  company's  plant;  and,  if 
it  was  deemed  desirable  that  such  Industry 
should  be  added  to  the  company's  business, 
the  directors  were  authorized  to  borrow 
$10,000,  and,  to  secure  the  loan,  they  were  au- 
thorized to  mortgage  the  real  estate  of  the 
company.  On  March  13,  1805,  a  committee 
was  appointed  by  the  board  of  directors  to 
visit  Chicago  and  investigate  the  business  of 
making  matches;  but  before  the  committee 
had  gone,  and  on  March  15th,  the  action  of 
the  board  In  appointing  the  committee  was 
revoked,  and  the  directors  determined  to  pro- 
ceed at  once  to  construct  the  match  factory 
and'  the  veneer  woodworking  establishment, 
which  was  done.  At  the  July  meeting  of  the 
board  a  resolution  was  adopted  to  borrow 
$10,000  to  pay  certain  mortgage  Indebtedness 
existing  against  the  company,  and  to  complete 
the  match  and  veneer  woodworking  plant, 
which  was  in  process  of  construction.    In  pur- 


suance of  this  resolution  the  two  notes  already 
mentioned,  of  $5,000  each,  dated  July  17, 1805, 
were  executed,  as  well  as  a  mortgage  to  se- 
cure their  payment  The  testimony  tends  to 
show  that  a  mortgage  debt  of  the  company 
to  the  extent  of  $7,000,  contracted  before  the 
new  enterprise  was  entered  upon,  was  paid 
out  of  the  $10,000  loan  obtained  from  the 
Bank  of.  Ft  Scott  Later  in  the  year,  and 
when  the  company  had  overdrawn  its  account 
with  the  Bank  of  Ft.  Scott  another  mortgage 
loan  of  $5,000  was  obtained,  as  we  have  seen, 
from  the  same  bank.  The  notes  and  mort- 
gage are  the  basis  of  the  foreclosure  judg- 
ment, and  that  the  amount  of  the  loans  was 
actually  paid  to,  and  expended  in  the  interes't 
of,  the  company,  is  well  established.  The 
construction  of  the  new  industry;  and  the  ad- 
dition of  the  same  to  the  company's  plant, 
were  well  known  to  the  officers,  and  to  most 
of  the  stockholders,  of  the  company,  long  be- 
fore the  notes  and  mortgages  in  question  ma- 
tnred,  or  the  judgment  of  foreclosure  was 
rendered.  Indeed,  the  parties  complaining 
were  generally  Informed  of  the  operations  of 
the  company  from  the  beginning,  but  no  steps 
were  taken  to  prevent  the  carrying  out  of  the 
project  until  the  present  proceeding  was  be- 
gun. 

The  first  attack  made  upon  the  judgment 
of  foreclosure  is  that  the  charter  of  the  com- 
pany did  not  warrant  the  manufacture  of 
matches  and  woodenware,  and  that  the  obli- 
gations created  for  this  purpose  were  unau- 
thorized, and  therefore  Invalid.  The  purposes 
for  which  a  corporation  is  formed  are  required 
to  be  set  forth  in  its  charter,  and  we  look  to 
thtis  declaration,  as  well  as  to  the  general  law 
under  whkrh  it  was  organized,  to  determine 
the  nature  and  extent  of  its  corporate  powers 
and  privileges.  These  constitute  the  measure 
'of  its  authority,  and  it  can  exercise  no  other 
powers  than  those  expressly  or  impliedly  con- 
ferred by  the  charter.  From  the  declared 
purposes  already  quoted  from  the  charter,  it 
will  be  seen  that  the  scope  of  the  purposes 
and  powers  of  the  company  was  not  restricted 
to  one  line  of  business,  or  the  manufacture  of 
a  single  product  It  was  authorized  not  only 
to  manufacture  sugar  and  sirup,  but  to  erect 
and  maintain  factories,  purchase  and  sell  real 
estate  and  plantations  therefor,  and  purcliase, 
locate,  and  lay  out  town  sites,  and  to  dispose 
of  town  lota.  While  the  latter  provisions  may 
be  regarded  as  incidental  to  the  manufacture 
of  sugar  and  sirup,  the  Incorporators  express- 
ly added  a  provision  authorizing  "the  trans- 
action of  manufacturing,  mechanical,  and 
mercantile  business."  Manifestly,  It  was  in-, 
tended  to  enlarge  the  scope  and  extent  of 
the  powers  of  the  company  by  this  declara- 
tion, and  no  reason  is  seen  why  it  cannot  be 
given  effect  Nothing  in  the  statute  under 
which  the  corporation  was  formed  limits  it  to 
the  manufacture  of  a  single  article  or  product 
On  the  other  hand,  our  law  is  exceedingly  lib- 
eral in  allowing  a  combination  of. the  lines  of 
business  which  may  be  carried  on  by  a  sin- 
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gle  corporation.  It  anthorisea  "the  transac- 
tion of  any  manufacturing,  mining,  mechan- 
ical, cbemical,  or  mercantile  and  agrlcnltural 
implements  and  produce  business,  either  sep- 
arately or  all  combined."  Gen.  St.  1889,  par. 
1157.  Under  the  broad  and  liberal  provisions 
of  the  statute  and  charter,  it  cannot  be  held 
that  the  new  industry  Is  outside  of  the  char- 
ter powers  of  the  company. 

It  is  next  contendeu  that  the  officers  of  tbe 
company  acted  fraudulently,  and  in  excess  of 
the  authority  given  by  the  stockholders.  In 
the  state  of  the  record,  questions  of  bad  faith 
and  frand  are  hardly  open  to  review  In  this 
court  Much  of  the  testimony  tended  to  show 
good  faith  and  honesty  in  the  transaction  of 
the  business,  and  we  find  little  that  supports 
the  charge  of  conspiracy  to  "freeze  out"  the 
Interest  of  Keams  or  wreck  the  corporation. 
No '  special  findings  of  fact  were  asked  or 
made,  and  It  must  be  held  that  the  general 
finding  settles  the  controverted  questions  of 
fact  in  favor  of  the  defendants.  Authority  to 
add  the  new  Industry,  and  to  provide  money 
with  which  to  pay  for  the  same,  was  given, 
as  we  have  seen,  at  the  stockholders'  meeting 
of  January,  1895.  Those  who  are  now  com- 
plaining joined  in  conferring  that  authority 
on  the  directors.  It  is  true,  a  question  has 
been  raised  as  to  whether  snch  authority  In- 
cluded the  mannfacture  of  woodenware;  but 
from  the  testimony,  and  the  finding  of  the 
trial  court,  we  are  bound  to  hold  that  it  was 
included.  It  may  be  that  the  project  was 
Impracticable  and  visionary,  and  that  it  was 
unsuccessful  in  oiwratlon  seems  to  be  con- 
ceded; but  that  is  no  reason  why  the  com- 
pany should  repudiate  Its  contracts  and  obli- 
gations made  and  assumed  in  carrying  It  out 
nor  any  reason  wb.v  the  plaintiff  Keams 
should  defeat  the  enforcement  of  a  judgment 
based  on  such  contracts  and  obligations.  The 
project  was  not  only  imdertaken  with  tbe  au- 
thority of  the  stockholders,  but  it  was  openly 
carried  on  before  the  eyes  of  all  interested 
parties;  and,  besides,  It  appears  that  the  ac- 
tion of  the  directors  was  approved  at  the 
stockholders'  meeting  held  in  1896.  At  that 
time  the  new  industry  had  been  started,  ma- 
chinery for  making  matches  and  woodenware 
had  been  purchased,  and  the  money  to  pay 
for  the  same  had  been  expended.  The  com- 
plaining parties  had  knowledge  of  the  build- 
ing and  carrying  on  of  the  new  Industry  as 
It  progressed,  and  also  that  It  was  done  with 
borrowed  money.  Prom  this  expenditure  the 
company  has  acquired  considerable  property, 
which  it  retains,  and  some  of  it  has  been  dis- 
posed of  for  the  benefit  of  tbe  company.  In 
the  absence  of  fraud,  it  cannot  receive  and  re- 
tain the  fruits  of  a  contract  and  then  repn- 
diate  its  obligation  arising  on  the  same.  It 
cannot  borrow  money  for  a  manufacturing  ex- 
periment, and  shake  off  the  obligation  because 
it  was  unsuccessful.  There  is  a  claim  that 
more  money  was  expended  for  the  purpose 
named  than  was  authorized  by  the  stockhold- 
ers.   It  Is  true  that  the  mortgage  debt  is 


greater  than  flie  amount  authorized  to  be 
used  in  establishing  the  new  industry,  but  tbe 
testimony  shows  that  a  large  part  of  the 
money  derived  from  the  mortgage  was  used 
to  pay  the  ordinary  expenses  of  the  company 
growing  out  of  the  manufacture  of  sugar  and 
sirup,  and  tliat  much  less  than  $10,000  of  tbe 
money  borrowed  from  the  bank  was  expend- 
ed in  establishing  a  factory  for  makins 
matches  and  woodenware.  In  any  event  the 
parties  complaining  are  not  in  a  position  to 
Invoke  the  application  of  the  doctrine  of  ultra 
vh%s.  Town  Co.  v.  Morris,  43  Kan.  282,  23 
Pac.  569;  Town  Co.  v.  Russell,  46  Kan.  381, 
26  Pac.  716;  Railroad  Co.  v.  Johnson,  58  Kan. 
175,  48  Pac  847.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  justices 
concurring. 


(CO  Kan.  467) 

FELIX  ▼.  WALKER  et  al. 

(Supreme  Court  of  Kansas.    May  6,  1890.) 
PLBADiNe— ComnssiOH  ato  Avoidakcb. 

i.  A  reply  which  does  not  in  terms  deny  the 
execution  of  a  release  set  up  In  the  answer,  bat 
which  characterizes  it  as  a  "pretended  release," 
and  avers  that  "it  was  never  execnted  for  the 
purposes  stated  on  its  face,"  and  that  "plaintiff 
did  not  know  that  it  had  been  signed  as  claim- 
ed," and  that  "if  plaintiff  ever  signed  it  he  sign- 
ed it  in  ignorance  of  its  conteuts,"  and  that  "it 
was  never  read  or  explained  to  plaintiff,"  cou- 
pled with  allegations  of  frand  apon  the  part  of 
defendant  in  procuring  plaintiff  to  execute  the 
"alleged  release,"  although  verified  by  the  plain- 
tiff, does  not  put  in  issue  the  execution  of  the 
release,  but  wul  be  construed  to  be  an  admission 
of  its  execution  and  a  plea  of  matter  in  avoid- 
ance of  it;  and  such  reply  will  not  relieve  i^ain- 
tiff  from  the  necessity  of  proving  his  matter  of 
avoidance  in  tbe  making  of  bis  case  in  chief. 

2.  De  T.issa  v.  Mining  Co.,  62  Pac.  880,  69 
Kan.  319,  distinguished. 

(Syliabns  by  the  Court) 

Error  from  district  court  Sedgwick  county; 
D.  M.  Dale,  Judge. 

Action  by  Oscar  Felix  against  Aldace  F. 
Walker  and  John  J.  McCook,  receivers  of  the 
St.  Louis  &  San  Francisco  Railway  Company. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Thornton  W.  Sargent  and  Adams  &  Adams, 
for  plaintiff  In  error.  J.  W.  Gleed  and  John 
L.  Hunt  for  defendants  in  errcH:. 

DOSTER,  C  J.  This  was  an  action  by  Oscar 
Felix,  the  plaintiff  in  error,  against  the  re- 
ceivers of  the  St  Louis  &  San  Francisco  Rail- 
way Company,  for  damages  on  account  of 
the  loss  of  services  of  his  minor  son,  Effer 
Felix,  caused  by  Injuries  negligently  Inflicted 
upon  the  minor  by  running  upon  and  over  him 
with  a  train  of  cars.  Previous  to  the  com- 
mencement of  the  action,  Oscar  Felix,'  as 
guardian  and  next  friend  of  his  son,  Effer, 
made  with  the  receivers  an  agrpement  of  set 
tiement  and  compromise  In  behalf  of  the 
minor  for  the  injuries  received  by  bim,  and 
also  for  himself  In  respect  of  his  right  of  ac^ 
tion  for  loss  of  bis  son's  services,  and  for  the 


Digitized  by 


Google 


Ku.) 


FELIX  V.  WALKEE. 


129 


medical  care  and  attention  he  had  been  com- 
pelled to  bestow  upon  blm.  By  the  terms  of 
this  agreement,  suit  was  to  be  Instituted  In 
behalf  of  the  minor  by  the  father  and  next 
friend,  and,  when  Instituted,  was  to  be  com- 
promised  with  the  approval  of  the  court  The 
salt  was  brought,  a  sum  of  damages  agreed 
upon,  approved  by  the  court,  paid,  and  re- 
ceipted for.  The  material  portion  of  the 
agreement  of  compromise  is  as  follows:  "And 
in  consideration  of  the  foregoing  agreement, 
and  the  settlement  of  said  suit  when  brought, 
said  Oscar  Felix  agrees  to  waive  and  release 
all  claims  he  may  have  against  said  receivers 
for  loss  of  the  services  of  said  Cffer  Felix, 
and  for  extra  medical  care,  assistance,  and 
attention  rendered  or  to  be  rendered  to  said 
BfCer  Fdlz  on  account  of  said  injury."  Among 
other  defenses  to  this  action,  the  receivers 
pleaded  the  making  and  carrying  out  of  the 
agreement  of  settlement  and  the  execution  of 
the  release.  To  this  the  plaintiff  filed  the 
following  verified  reply:  "Second.  Plaintiff 
never  executed  the  pretended  release  or  dis- 
charge set  forth  in  the  answer  of  the  defend- 
ants, for  the  purposes  therein  stated  on  its 
face.  Plaintiff  never  knew  that  the  alleged 
release  or  discharge  had  been  executed  until 
after  this  action  had  been  commenced  and 
until  after  the  defendants  had  filed  their  an- 
swer in  this  action.  Plaintiff  did  not  even 
know  that  such  release  had  been  executed  as 
claimed  nntil  he  was  informed  by  bis  at- 
torney. If  this  plaintiff  ever  signed  said  re- 
lease, he  signed  it  in  ignoranoe  of  its  con- 
tents or  legal  effect,  "and  believing  that  it 
was  simply  a  statement  that  he  was  the  fath- 
er of  Effer  Felix,  and  was  willing  to  com- 
mence an  action  as  the  next  friend  of  Effer 
Felix;  but  this  plaintiff  did  not  know  that  said 
instrument  was  a  release  of  the  defendants 
from  damages  for  theloss  of  the  services  of  his 
son,  Effer  Felix.  Said  release  or  discharge  was 
never  read  or  explained  to  this  plaintiff.  Plain- 
tiff Is  illiterate  and  uneducated,  and  la  unac- 
quahnted  with  legal  terms  and  methods  of  do- 
ing legal  or  general  business.  The  defendants 
well  knewthls.and,  at  the  time  when  the  alleged 
release  purports  to  be  signed,  the  defendants 
fraudulently  persuaded  and  Induced  this  plain- 
tiff not  to  employ  a  lawyer,  In  order  that  the 
plaintiff  might  not  be  advised  of  his  rights. 
The  defendants  represented  that,  if  he  employ- 
ed a  lawyer,  they  would  not  pay  his  son  any- 
thing, and  that  the  lawyer  would  cheat  his  son 
out  of  all  that  he  might  recover  by  the  law- 
suit. At  the  time  when  said  release  purports 
to  be  executed,  and  at  the  time  of  the  rendi- 
tion of  the  Judgment  In  the  action  of  Effer 
Felix,  a  minor,  by  Oscar  Felix,  his  next  friend, 
against  A.  Walker,  John  J.  McCook,  and  J. 
C.  Wilson,  as  receivers  of  the  St.  Louis  &  San 
Francisco  Railway  Company,  plaintiff  did  not 
know  that  a  father  was  entitled  to  damages 
for  the  loss  of  the  services  of  his  minor  son, 
when  such  loss  was  caused  by  an  Injury  care- 
lessly and  negligently  Inflicted  by  another, 
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without  fault  on  the  part  of  the  father  or 
son;  nor  did  he  know,  until  after  the  rendi- 
tion of  said  Judgment,  that  he  had  a  cause 
of  action  against  these  defendants  for  the 
loss  of  services  of  his  son,  Effer. 'Felix,  by 
reason  of  the  negligent  acts  of  the  defend- 
ants, as  complained  of  In  the  petition.  At  the 
time  when  said  alleged  release  purports  to  be 
executed,  plaintiff  was  suffering  from  brain 
fever,  and  great  pain  and  grief  from  the 
injury  to  his  son,  and  was  not  in  a  mental 
condition  to  know  what  he  was  doing.  The 
plaintiff's  mental  condition,  as  described,  was 
aggravated  by  the  serious  Injury  which  bis 
head  had  received  a  few  years  before  from 
being  hit  with  rocks  and  clubs.  Plaintiff 
never  executed  the  pretended  release  set  forth 
In  the  answer."  At  the  conclusion  of  the  tes- 
timony In  behalf  of  plaintiff,  a  demurrer  to  It 
was  filed  and  sustained.  From  the  order 
sustaining  the  demurrer  error  is  prosecuted 
to  this  court. 

It  cannot  be  maintained.  Upon  the  trial 
no  evidence  wliatever  was  Introduced  by  the 
plaintiff  to  support  the  allegations  of  the  re- 
ply above  quoted,  or  to  avoid  the  effect  of  the 
release  which  the  defendants  had  pleaded  in 
their  answer.  Rightly  interpreted,  the  allega- 
tions of  the  reply  constituted,  In  several  In- 
stances, an  admission  of  the  execution  of  the 
release,  and  an  attempt  to  avoid  its  effect  by 
averments  of  fraud  or  mistake.  The  reply 
was  In  reality  a  plea  of  confession  and  avoid- 
ance. The  defendants'  case. was  sutBciently 
made  out  for  them  by  the  admitted  allegations 
of  their  answer;  hence  it  was  incumbent  upon 
the  plaintiff  to  supplement  his  case  in  chief 
with  evidence  In  avoidance  of  the  answer. 
Coal  Co.  V.  Whlttaker,  40  Kan.  123,  19  Pac. 
330.  By  observing  the  Italicized  portions  of 
the  above-quoted  reply.  It  will  be.  seen  that  the 
plaintiff,  at  the  most,  pleaded  only  hypothet- 
ically  and  In  the  subjunctive  mode.  Nowhere 
except  In  the  last  sentence  is  there  anything 
approaching  to  a  direct  denial  of  the  execu- 
tion of  the  release,  but  the  reply,  taken  as  a 
whole,  admits  its  execution  and  seeks  to  avoid 
its  effect.  Where  there  are  inconsistent  alle- 
gations in  a  pleading,  the  party  making  them 
is  bound  by  those  most  unfavorable  to  him- 
self. Blerer  v.  Fretz,  32  Kan.  330,  4  Pac. 
284.  The  reply  Is  identical  In  effect  with  the 
answer  in  Dinsmore  v.  Stlmbert,  12  Neb.  433, 
11  N.  W.  872.  There  the  court  said:  "The  an- 
swer of  the  defendant  In  the  court  below  Is 
altogether  Indefinite  and  uncertain.  He  first 
alleges  that  he  never  signed  the  note,  and 
that  the  signature  thereto  Is  not  genuine.  He 
then  alleges  that,  if  he  did  sign  the  note,  or 
the  signature  thereto  is  genuine,  then  that  It 
was  procured  through  the  'fraud  and  circum- 
vention of  either  Laird  or  Desendorf,  or  both 
of  them.  In  some  way  or  manner  unknown  to 
the  defendant,  in  the  transaction  and  negotia- 
tion by  the  defendant,  had  with  the  said  Laird 
and  Desendorf,  hi  and  about  the  appointment 
of  the  defendant  as  agent  to  sell  a  certain  pat- 
ent fence  post,  without  any  fault  or  negli- 
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gence  on  the  part  of  the  defendant.  •  •  •• 
The  answer  In  Douglass  v.  Matting,  29  Iowa, 
498,  cited  by  plaintiff  in  error,  Is  substantially 
the  same  as  this,  and  that  was  held  by  the  su- 
preme court  of  that  state  to  substantially  ad- 
mit the  execution  of  the  note;  and  such  must 
be  true  of  the  pleading  under  consideration. 
The  defendant  In  the  court  below  must  be 
held  to  know  his  own  signature.  If  the  sig- 
nature of  the  note  was  not  his,  then  It  was 
simply  a  case  of  forgery,  and  all  of  his  plead- 
ings and  testimony  In  regard  to  the  represen- 
tations of  Laird  and  Desendorf,_  his  own  in- 
ability to  readily  read  English,  etc.,  became 
Immaterial.  We  think  the  court  below  erred 
In  submitting  the  question,  'Did  the  defend- 
ant sign  the  note  sued  on?*  for  a  special  find- 
ing, and  thereby  placing  prominently  before 
the  Jury  a  question  which,  as  we  have  seen, 
must  be  regarded  as  admitted  by  the  answer." 

The  reply  borrowed  no  strength  from  the 
verification  attached  to  It.  There  was,  as  we 
have  seen,  no  denial  of  the  execution  of  the 
release,  but,  on  the  contrary,  an  admission  of 
its  execution;  hence  there  was  nothing  In  the 
reply  to  which  the  verification  could  be  re- 
lated. 

There  is  nothing  In  the  views  herein  ex- 
pressed in  conflict  with  De  Lissa  v.  Mining 
Co.,  59  Kan.  319,  52  Pac.  886.  The  decision 
of  that  case  was  controlled  by  the  general 
rules  of  pleading,  and  In  no  wise  by  any  par- 
ticular statute,  and  accordingly  It  was  held 
that  a  general  denial  of  the  execution  of  a 
written  Instniment  as  and  for  the  writing  of 
the  defendant,  it  not  purporting  on  Its  face  to 
be  the  defendant's  obligation,  and  the  plain- 
tiff only  charging  the  defendant  with  liability 
upon  It  because  of  certain  special  circumstan- 
ces, coupled  with  an  averment  of  fraud  In  pro- 
curing the  execution  of  the  Instrument  by  the 
person  who  signed  It,  were  not  Inconsistent  as 
defenses,  and  did  not  amount  to  a  plea  of  con- 
fession and  avoidance.  In  that  case  the  writ- 
ing In  question  did  not  purport  to  be  that  of 
the  defendant;  therefore  the  denial  of  its  exe- 
cution by  the  defendant  did  not  require  veri- 
fication upon  oath.  In  this  case  the  execu- 
tion of  a  written  release  of  the  cause  of  action 
by  the  plaintiff  is  alleged  in  the  answer.  The 
execution  of  that  release,  though  In  form  de- 
nied in  the  reply  under  oath,  is  in  fact  admit- 
ted In  the  reply.  The  case,  therefore,  Is  gov- 
erned by  section  108  of  the  Code  of  Civil  Pro- 
cedure, which  ordains' that,  unless  the  execu- 
tion of  written  Instruments  be  denied  under 
oath,  they  shall  be  taken  as  true.  The  execu- 
tion of  the  release  being  therefore  taken  as 
true,  or  rather  being  in  fact  admitted  as  true, 
with  all  the  Inferences  and  Intendments  re- 
sulting therefrom,  its  effect  could  not  be  neu- 
tralized except  by  proof  in  the  first  instance 
of  the  special  matter  set  up  In  avoidance  of 
It.  In  the  case  of  De  Llssa  v.  Coal  Co.,  supra, 
the  allegations  of  the  answer  were  epitomized 
as  follows:  "The  note  was  not  executed  In 
my  behalf,  and  I  therefore  deny  liability;  but, 
If  the  person  executing  It  undertook  to  bind 


me  by  its  terms,  I  assert  be  was  fraudulently 
induced  to  do  so."  The  reply  In  this  case 
may  be  summarized  as  follows:  "I  admit  I 
executed  the  release  set  forth  In  the  answer; 
but  I  assert  I  was  fraudulently  Induced  to 
sign  It"  Having  thus  admitted  the  execution 
of  the  Instrument,  the  plaintiff  was  compelled, 
by  force  of  section  108  of  the  Code,  to  show 
reasons  why  he  should  not  be  bound  by  It; 
while  In  the  former  ease  the  defendant  was 
not  bound  in  the  first  Instance  to  give  evi- 
dence In  avoidance  of  the  note,  because  he 
was  not  charged  with  having  executed  It. 
In  the  one  case  the  plaintiff  was  bonnd  to 
show  that  what  did  not  purport  to  be  the  obli- 
gation of  the  defendant  was  such  In  reality, 
while  in  the  other  case  the  plaintiff  was  bound 
to  show  that  what  did  purport  to  be  his  obli- 
gation was  not  In  reality  binding  upon  hhn. 
The  Judgment  of  the  court  below  Is  affirmed. 
All  the  Justices  concurring. 


(60  Kan.  S3S) 
COOK,  Sheriff,  v.  WYATT. 
(Supreme  Court  of  Kansas.    May  6,  1899.) 
Habeas  Corpcs — Appeal  sr  Respondent. 
A  witness  who  refused  to  give  bis  deposi- 
tion before  a  justice  of  the  peace  was  adjudged 
guilty  of  contempt,   and  committed  to  the  cus- 
tody of  the  sheriff.    In  a  habeas  corpus  proceed- 
ing, the  district  court  held  that  the  imprisonment 
was  illegal,   and  ordered  the  discharge  of  the 
witness.    The  sheriff  undertook  to  bring  the  case 
to  the  supreme  court  for  review.    B<M,  that  the 
sheriff  had  no  authority  or  right  to  maintain  an 
appeal,  or  to  institute  a  proceeding  to  review  the 
action  of  the  district  conrt. 
(Syllabus  by  the  Ourt.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Application  of  Daniel  P.  Wyatt  for  a  writ 
of  habeas  corpus.  Writ  granted,  relator  dis- 
charged, and  Porter  S.  Cook,  sheriff,  respond- 
ent, brings  error.    Dismissed. 

Garver  &  Larimer,  for  plaintiff  In  error. 
W.  E.  Fagan,  for  defendant  In  error. 

JOHNSTON,  J.  This  litigation  results 
from  an  attempt  to  take  the  deposition  of  Dan- 
iel F.  Wyatt  for  use  In  an  injunction  proceed- 
ing pending  In  the  district  court  of  Shawnee 
county,  wherein  the  state  of  Kansas  la  plain- 
tiff and  L.  R.  Hoffman  is  defendant  Wyatt 
refused  to  testify,  on  the  ground  that  he  was 
a  resident  of  Shawnee  county,  and  Intended  to 
remain  there;  that  be  was  in  good  health, 
and  knew  of  no  reason  or  cause  to  prevent 
him  from  attending  the  trial  of  the  cause; 
and,  further,  that  his  fees,  which  he  had  de- 
manded, had  not  been  paid.  On  hia  refusal, 
the  Justice  of  the  peace,  before  whom  the  dep- 
ositions were  being  taken,  found  him  guilty 
of  contempt  and  the  judgment  was  that 
Wyatt  should  be  Imprisoned  until  he  would 
submit  to  testify  and  give  his  deposition.  At 
once  he  prosecuted  a  proceeding  in  habeas 
corpus  In  the  district  court  alleging  that  the 
huprisonment  was  illegal;  that  the  deposition 
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was  not  taken  In  good  faith,  witb  the  inten- 
tion of  using  the  same;  that  he  was  a  resi- 
dent of  the  county,  and  had  no  Intention  of 
leaving  it  or  of  evading  the  process  of  the 
court;  that  he  expected  to  be  present  at  the 
next  term  of  the  court;  and,  further,  that  the 
witness  fees  wliich  be  bad  demanded  were  not 
paid.  Considerable  testimony  was  produced 
on  the  hearing,  upon  which  the  district'  court 
decided  that  tbe  petitioner  was  entitled  to  his 
diteharge,  for  the  reason  that,  being  a  resi- 
dent of  the  county,  and  intending  not  to  de- 
part therefrom,  and  not  being  sick  or  infirm 
at  the  time  the  deposition  was  to  be  taken, 
the  plaintiff  in  the  injunction  suit  had  no  right 
to  take  his  deposition.  After  tbe  discharge, 
the  sheriff,  who  bad  been  holding  the  peti- 
tioner, undertook  to  appeal  from  the  decision. 
The  petitioner,  among  other  objections,  chal- 
lenges the  right  of  the  sheriff  to  prosecute  the 
appeal,  or  to  institute  a  proceeding  in  error. 

It  is  a  serious  question  whether  the  deci- 
sion of  tbe  district  court,  discharging  tbe  pe- 
titioner, is  reviewable  at  the  Instance  of  any 
one.  Many  authorities  hold  that.  In  tbe  ab- 
sence of  statutory  provisions,  the  decision  In 
a  bal>eas  corpus  case  is  not  so  far  final  and 
conclusive  in  Its  character  as  to  support  a  re- 
view or  give  an  appeaL  Xbey  bold  that  tbe 
doctrine  of  res  Judicata  has  no  application  In 
such  cases,  and  that  a  party  who  has  been  re- 
fused a  discharge  on  one  writ  may  pursue  the 
remedy  by  applying  for  other  writs  before 
other  courts,  until  he  has  exhausted  the  entire 
Judiciary  power  of  the  state.  9  Enc.  Pi.  & 
Prac.  1070-1072.  But,  assuming,  without  de- 
.  elding,  that  a  review  may  be  had  in  some 
cases,  and  by  a  party  having  an  appealable 
interest,  it  seems  clear  that  the  sheriff  has 
no  such  Interest,  nor  any  right  to  institute  a 
proceeding  in  error  In  this  case.  The  public 
Is  interested  in  the  vindication  of  tbe  law 
and  the  punishment  of  offenders;  but  the 
sheriff  is  not  charged  with  the  duty  of  taking 
appeals  or  instituting  proceedings  in  error  by 
or  on  belialf  of  the  state.  While  It  is  within 
the  power  of  tbe  leg^islature  to  make  tbe  sher- 
iff a  representative  of  tbe  state  in  initiating 
legal  proceedings  in  behalf  of  the  state,  that 
duty  and  responsibility  has  been  confided  to 
other  officers.  So,  where  a  public  duty  la 
neglected,  the  party  wronged— the  public- 
should  be  the  complainant,  and  her  officers 
should  conduct  the  suit  The  great  business 
of  tbe  public  is  carried  on  by  agents,— offi- 
cers whom  the  people  select,— and,  if  the  pub- 
lic suffers  wrong.  It  Is  the  duty  of  these  agents 
to  see  that  such  wrong  is  righted.  The  coun- 
ty attorney  and  attorney  general  are  the  offi- 
cers specially  charged  with  the  duty  of  rep- 
resenting tbe  public  In  all  litigation.  As  rep- 
resentatives of  the  state,  they  are  authoriz- 
ed by  law  to  use  the  name  of  the  state  In 
bringing  actions,  and  may  institute  proceed- 
ings to  correct  public  grievances,  enforce  pub- 
lic rights,  and  protect  public  interests;  but  no 
such  power  has  been  conferred  on  the  sheriff. 

Neither  the  attorney  general  nor  the  county 


attorney  asked  for  a  review.  In  this  case;  but 
the  proceeding  was  begun  by  tbe  sheriff, 
whose  only  function  and  interest  were  the  ex- 
ecution of  the  process  which  had  been  placed 
In  his  hands,  and  the  observance  of  the  orders 
made  by  the  court.  He  acts  under  the  direc- 
tion of  the  court,  and,  when  the  court  ordered 
the  discharge  of  Wyatt,  his  duties  in  tbe  mat- 
ter were  ended.  Why  should  he  assume  that 
the  court,  whose  officer  he  Is,  liad  committed 
an  error  against  the  state,  and  that  he,  as  the 
champion  of  the  state,  should  begin  a  legal 
proceeding  to  demonstrate  that  the  court  was 
In  error,  and  that  there  had  been  an  infraction 
of  the  rights  of  the  public?  It  is  not  diffi- 
cult to  see  that  the  state  may  have  an  interest 
which  would  warrant  tbe  institution  of  legal 
proceedings,  but  that  must  be  done.  If  at  all, 
through  her  proper  law  officers.  State  v. 
Anderson,  5  Kan.  80;  Craft  v.  .lackson  Co. 
-Com'rs,  Id.  518.  A  refusal  of  a  witness  to 
testify,  when  legally  required  to  do  so,  is  a 
contempt  of  a  criminal  nature.  In  a  some- 
what similar  case  it  was  said:  "When  the  pe- 
titioner refused  to  answer  the  question,  and 
a  controversy  arose,  he  was  in  effect  accused 
of  an  offense.  The  state  was .  the  plaintiff, 
and  the  petitioner  the  defendant"  In  re 
Shns,  54  Kan.  12,  37  Pac.  138.'  The  sheriff 
to  whom  process  was  issued  for  the  enforce- 
ment of  the  Judgment  of  the  court  stands  in 
no  different  relation  to  the  court  and  the  par- 
ties than  he  does  In  an  ordinary  criminal  pro- 
ceeding. In  tbe  present  case  it  was  the  dtate 
that  was  seeking  to  take  tbe  testimony,  and 
tbe  state  which  had  a  right  to  appeal  from 
the  discharge  of  the  witness  by  the  district 
court,  if  any  right  of  ai)peal  exists.  As  the 
duty  and  power  of  commencing  and  carrying 
on  litigation  in  behalf  of  the  public  are  vested 
In  the  prosecuting  officers  of  the  state,  the 
sheriff  was  without  authority  to  institute  this 
review,  and  therefore  the  motion  to  dismiss 
will  be  sustained.  All  tbe  Justices  concur- 
ring. 


(8  Kan.  App.  671) 
CITY  OF  WINFIELD  v.  PEEDBN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.    May  12,  1809.) 

DANGEKOCrS     PBEMI8B8— LlABILITr    OF     ClTT — AP- 

PBAi/— Taxation  of  Costs. 

1.  Where  a  city  of  the  second  class  owned  and 
operated  a  gravel  bank,  which  was  a  dangerous 
place,  and  where  the  pliiiuti£E  received  an  injury 
thereat  through  the  ueglisence  of  said  city's  ofll- 
cers  and  ngeiits,  hdil.  that  the  city  is  liable  to 
respond  therefor  in  damages. 

2.  Where  a  motion  to  retnx  costs  appears  in 
the  case-made  after  the  certificate  stating  the 
contents  of  the  case-mnde,  /teW,  that  the  motion 
to  rctax  is  not  reviewable. 

(Syllabus  by  the  (3ourt.) 

Error  from  district  court,  Cowley  county; 
J.  A.  Burnette,  Judge. 

Action  by  Tucker  Peeden  against  the  city 
of  Winfleld.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 
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Joseph  O'Harc,-  for  plaintiff  to  error.    Stan- 
ley &  Graham,  for  defendant  in  error. 

MILTON,  J.  In  June,  1894,  defendant  in 
error  was  performing  labor  for  the  city  of 
Wlnfield,  in  lieu  of  his  poll  tax.  The  first 
day,  he  worlced  on  the  streets;  and  on  the 
morning  of  the  second  day,  at  the  request  of 
the  street  commissioner,  he  went  to  a  graTel 
bank  belonging  to  the  city,  and  which  tiad 
been  in  use  for  two  seasons,  to  assist  in  load- 
ing wagons  with  material  to  be  used  upon 
the  streets.  The  petition  alleged  that  the 
gravel  bank  was  an  extremely  dangerous 
place,  and  known  to  be  such  by  the  city  offi- 
cials and  the  street  commissioner,  and  that 
the  plaintiff  was  not  aware  of  its  dangerous 
character;  tliat,  while  the  plaintiff  was  labor- 
ing, the  bank  suddenly  caved  in,  a  large  quan- 
tity of  sand  and  gravel  falling  upon  him,  and 
breaking  his  left  leg  in  two  places  and  crush' 
Ing  his  left  ankle,  whereby  he  was  made  sick, 
and  unable  to  walk  or  to  labor  for  a  long 
period,  and  was  permanently  crippled.  It  was 
further  alleged  that  said  injuries  caused  the 
plaintiff  to  expend  $26  for  surgical  attend- 
ance, $60  foi;.  nursing,  and  $76  for  board,  and 
to  lose  the  position  wherein  he  had  been  labor- 
ing prior  to  the  injury,  to  his  damage  in  the 
sum  of  $65.  Judgment  in  the  sum  of  $1,000 
was  prayed  for.  The  defendant's  demurrer 
ta  the  petition  being  overruled,  it  filed  an  an- 
swer containing  a  general  denial,  and  an  aver- 
ment that  the  plaintifTs  injuries.  If  any,  re- 
sulted- from  his  own  negligence.  The  jury  re- 
turned a  general  verdict  in  favor  of  the  plain- 
tiff in  the  sum  of  $320,  and  also  a  number  of 
special  findings.  The  substance  of  the  special 
findings  is  as  follows:  That  the  plaintiff  was 
27  years  old  at  the  time  of  the  injury,  and 
was  a  person  of  ordinary  intelligence;  that 
the  gravel  bank  was  composed  of  clay,  grav- 
el, and  sand,  and  was  about  13  feet  high  at 
the  place  where  the  accident  occurred;  that 
there  was  nothing  to  obstruct  the  plaintiff's 
view  of  the  bank  from  the  point  where  he 
was  working,  which  was  about  13  feet  from 
the  bank,  and  that  he  was  not  keeping  any 
lookout  or  using  any  precaution  to  avoid  In- 
Jury;  that  the  danger  to  be  expected  from 
the  failing  of  the  gravel  bank  was  not  "as 
observable  to  the  plaintiff  as  it  was  to  the 
officers  of  the  defendant,"  and  that  the  plain- 
tiff could  not,  by  using  ordinary  observation 
md  diligence,  have  ascertained  that  the  bank 
was  liable  to  fall  while  he  was  at  work 
(here;  that,  while  the  street  commissioner  had 
warned  other  workmen,  he  had  not  warned 
the  plaintiff,  of  the  danger;  that,  when  the 
bank  began  to  fall,  one  A.  J.  Thomas,  who 
was  working  for  the  city,  and  whom  the  street 
commissioner  had  placed  in  charge  of  the 
loading  of  the  wagons,  warned  the  plaintiff 
and  other  workmen  of  the  Imminent  danger; 
and  that  the  plaintiff  made  an  effort  to  escape. 
The  Jury  also  stated  that  they  allowed  $70 
for  loss  of  time,  $2.'>  for  medical  attendance 
and  medicines,  $100  for  permanent  Injuries, 


$50  for  nursing,  and  $75  for  board.  The  de- 
fendant's motions  for  Judgment  on  the  special 
findings  and  for  a  new  trial  were  overruled, 
and  Judgment  was  rendered  in  accordance 
with  the  verdict 

The  special  findings  are  supported  by  com- 
petent evidence.  While  there  was  testimony  ■ 
Indicating  that  In  the  opinion  of  the  street 
commissioner,  the  bank  was  not  necessarily  a 
dangerous  place.  It  was  not  disputed  that  it 
was  his  practice  to  notify  the  workmen  that 
the  place  was  dangerous.  The  wagon  stop- 
ped 13  feet  or  more  from  the  base  of  the 
gravel  bank,  which  was  practically  perpendic- 
ular at  that  point;  and  Peeden  and  the  other 
ghovelers  were  at  work  between  the  wagon 
and  the  bank,  shoveling  loose  material,  and 
not  in  any  wise  disturbing  the  bank  itself. 
The  wagon  was  only  partly  loaded  at  the  time 
the  bank  fell.  The  warning  was  given  too 
late  to  allow  the  plaintiff  to  escape,  and  he 
was  buried  to  his  waist  in  loose  material; 
resulting  in  a  double  fracture  of  one  bone, 
and  a  single  fracture  of  the  other  bone,  of  the 
lower  part  of  the  left  1^.  He  was  quite  ill 
for  some  time,  requiring  the  services  of  a 
physician  and  a  nurse.  The  leg  was  per- 
manently injured,  and  up  to  the  time  of  the 
trial  he  was  unable  to  earn  as  much  as  he 
had  formerly  done.  He  was  a  colored  man 
and  an  unskilled  laborer.  The  plaintiff  testl- 
fled  that  he  had  never  been  at  the  gravel 
bank  before,  and  that  he  did  not  specially 
observe  it  when  he  began  to  work,  except 
that  he  saw  it  was  almost  perpendicular,  and 
that  there  was  a  slight  projection  of  a  small 
mass  at  the  top.  He  stated  that  he  had  no 
previous  knowledge  of  the  danger  to  be  ap- 
prehended from  the  bank  falling,  and  that  he 
had  no  thought  of  danger  while  at  work. 
The  sand  bank  had  been  purchased  by  the 
city,  that  the  material  might  be  used  in  im- 
proving streets. 

The  supreme  court  has  held,  in  the  case  of 
In  re  Ashby,  55  Pac.  336,  that  a  man  working 
on  the  streets  of  a  city  under  an  ordinance 
requiring  the  performance  of  two  days*  labor, 
or  the  payment  of  three  dollars,  as  poll  tax, 
is  a  laborer  for  the  city.  Under  that  deci- 
sion, we  must  hold  that  the  relation  of  em- 
ployer and  employe  existed  between  the  par- 
ties in  this  case.  While  the  duty  of  repairing 
and  improvhig  its  streets  was  imposed  upon 
the  city  of  Wlnfield  by  law,  it  is  evident 
that  the  action  of  the  city  in  purchasing  and 
Id  using  the  gravel  bank  was  not  within  the 
scope  of  the  duty  thus  imposed.  In  the  use 
of  the  gravel  bank,  the  street  commissioner 
derived  none  of  his  powers  from  the  express 
provisions  of  the  statute,  but  drew  them  all 
from  the  orders  and  directions  of  the  city 
officers.  He  was  acting  In  the  capacity  of 
agent  of  the  city.  The  municipality  main- 
tained a  dangerous  place,  and  thus  assumed 
the. duty  of  warning  all  persons  who  labored 
for  it  at  that  place  of  the  dan<;r>rous  char- 
acter of  such  work.  The  commissioner  negli- 
gently performed  a  duty  Imposed  by  order  of 
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the  munlcIimlUy.  We  think  It  cannot  be  said 
that  under  the  clrcnmatancea  of  this  case  the 
danger  was  so  obvious  that  the  plaintiff  be- 
low mnst  be  held  to  have  assumed  the  rlsli. 
To  have  freed  Itself  from  responsibility  and 
liability,  the  city  shonld  have  given  Peeden 
seasonable  wamlog  of  his  danger.  He  was 
not  compelled  to  work  at  that  place,  but  he 
did  80  willingly,  because  unaware  of  the  dan- 
gerous character  of  the  work  be  was  under- 
taking. Having  become  the  owner  of  the 
gravel  bank,  the  dty,  in  managing  it,  Is  to  be 
held  to  the  samu  degree  of  care  in  preventing 
damage  to  others  as  would  be  required  of  a 
natural  person.  The  doctrine  which  we  think 
is  controlling  in  this  case  is  thus  stated  by 
the  supreme  court  of  Ohio  In  the  case  of  City 
of  Toledo  V.  Cone,  41  Ohio  St.  149,  161: 
"Thus,  if  a  municipal  corporation  acquires  real 
or  personal  property,  and,  in  the  discharge  of 
what  may  be  deemed  ministerial  duties  In 
respect  to  the  same,  an  individual  receives 
injury  through  the  negligence  of  Its  officers 
or  servants,  It  should  be  held  responsible  to 
that  individual.  Though  not  liable  for  a  de- 
fect of  Judgment  or  discretion  while  acting 
as  a  state  instrumentality  in  the  exercise  of 
legislative  functions,  yet,  having,  like  a  pri- 
vate corporation  or  natural  person,  become 
the  owner  or  obtained  the  control  of  prop- 
erty, it  should  not  be  relieved  from  the  opera- 
tion of  the  general  maxim  that  one  should  so 
use  his  own  as  not  to  injure  that  which  be- 
longs to  another."  We  have  examined  the 
leading  cases  cited  by  counsel  for  plaintiff  in 
his  clear  and  able  brief,  with  the  result  that 
we  th'Ink  none  of  them.  In  principle,  conflicts 
with  the  views  we  have  expressed. 

It  is  contended  that  the  court  erred  In  re- 
fusing to  consider  the  motion  of  the  defend- 
ants below  to  retax  the  costs.  In  the  case- 
made  the  motion  to  retax  appears  after  the 
certificate  as  to  the  contents  of  the  case-made, 
and  precedes  the  certiflcate  of  the  trial  judge. 
In  the  case  of  Insurance  Co.  v.  Sackett,  5 
Kan.  App.  660,  48  Pac.  994,  it  was  held  that 
all  statements  in  the  certificate  of  the  trial 
Judge  not  necessary  for  the  puriwse  of  merely 
showing  that  the  case  was  properly  settled 
shall  be  treated  as  surplusage.  Under  that 
decision  the  action  of  the  trial  court  in  re- 
spect to  the  motion  to  retax  la  not  review- 
able. 

As  to  the  alleged  error  In  the  admission 
of  the  deposition  of  the  witness  Lawrence,  we 
find  that  his  testimony  was  merely  cumula- 
tive, and  not  essential  to  the  plaintlfTs  case. 
The  error  Is  not,  therefore,  reversible.  The 
jDdgment  of  the  district  court  is  affihned. 

(it  Kan.  App.  877) 

CITY  OP  HARTFORD  ▼.  GRAVES. 
(CoDFt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    May  12,  1899.) 
McmoTPAL  CoRPORXTioiia — DsrEcrrvB  Sn>swAi.K8 

— ^LlABn,ITIBg. 

1.  Following  the  decision  in  the  case  of  City 
of  Osage  City  v.  Brown,  27  Kan.  74,  tliis  court 


cannot  boid,  as  a  matter  of  law,  that  a  city  of 
the  third  class  is  not  negligent  in  permitting 
inequalities  to  the  extent  of  six  inches  or  more 
in  the  height  of  various  portions  of  a  sidewalk 
on  a  principal  business  street  to  continue  to  ex- 
ist for  the  period  of  12  months. 

2.  Under  the  anthorit;  of  the  foregoing  case, 
it  is  further  held,  that  the  instructions  given  in 
the  present  case  fairly  submitted  the  question 
of  the  city's  negligence  and  the  contributory  neg- 
ligence of  the  plaintiff  to  the  jury,  and  that  the 
court  did  not  err  in  refusing  the  instructions 
asked  for  by  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  Maggie  Daugherty  against  the 
city  of  Hartford.  On  the  death  of  plaintiff, 
Charles  B.  Graves,  her  administrator,  was  sub- 
stituted. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

L.  B.  &  J.  M.  Kellogg,  for  plaintiff  in  error. 
G.  B.  Graves  and  H.  D.  Dickson,  for  defend- 
ant in  error. 


MILTON,  J.  This  action  was  brought  by 
Mrs.  Maggie  Daugherty  in  the  district  court 
of  Lyon  county  against  the  city  of  Hartford, 
a  city  of  the  third  class,  to  recover  damages 
for  personal  injuries  resulting  from  a  fall  oc- 
casioned by  a  defective  sidewalk  on  the  prin- 
cipal street  of  said  city.  It  was  alleged  and 
proven  that  after  dark,  In  the  evening  of  No- 
vember 27,  1894,  the  plaintiff  and  her  daugh- 
ter-in-law.  were  passing  along  the  sidewalk. 
In  front  of  a  business  block,  on  their  way  to 
church.  It  was  a  dark  night,  and  there  were 
no  street  lamps.  At  two  points  new  walks 
had  been  laid  in  front  of  twq  business  houses, 
from  six  to  eight  inches  lower  than  the  orig- 
inal and  remaining  portions  of  the  sidewalk, 
thus  producing  four  Inequalities  in  the  grade. 
The  plaintiff  had  passed  over  the  walk  but 
twice  during  the  year  that  such  inequalities 
had  been  permitted  to  exist  She  had  the  fact 
in  mind,  and  from  the  evidence  it  appears 
that  she  was  exercising  reasonable  care  and 
caution  In  respect  thereto  at  the  moment  she 
suddenly  stepped  down  from  a  higher  to  a 
lower  part  of  the  walk.  In  thus  stepping 
down,  the  plaintiff  sprained  her  ankle,  and 
fell.  The  injury  proved  to  be  quite  severe, 
causing  pain  and  sickness,  and  requiring 
the  use  of  crutches  for  some  time.  The  de- 
fendant pleaded  contributory  negligence  on 
the  part  of  the  plaintiff.  The  case  was  tried 
by  a  Jury,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff  in  the  sum  of  $300.  Two  of 
the  special  findings  made  by  the  jury  are  aa 
follows:  "(4)  Could  not  the  plaintiff,  by  the 
exercise  of  ordinary  care,  have  known  and 
avoided  the  detect  (if  you  find  a  defect)  at 
the  time  of  the  acclden1>?  Answer.  No."  "(7) 
If  you  answer  No.  4  In  the  negative,  please 
state  what  the  plaintiff  must  have  done  In 
order  to  have  avoided  the  injury  she  received. 
Answer.  She  could  have  exercised  eictraoidl- 
nary  precautions." 

It  is  contended  by  counsel  for  plaintiff  In 
error  that  the  sidewalk  was  In  a  reasonably 
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safe  condition,  and  that  the  city  was  not  liable 
to  respond  In  damages  on  account  of  an  In- 
jury resulting  from  the  existence  of  the  ine- 
qualities In  the  height  of  the  walk.  Several 
cases  are  cited  In  support  of  this  claim.  An 
examination  of  these  cases  showed  that  they 
nearly  all  relate  to  the  alleged  liability  of  cit- 
ies for  defeeJre  crosswalks,  and  the  liability 
of  the  municipalities  was  denied  for  the  rea- 
son that  It  Is  not  generally  practicable  to  make 
the  grade  of  street  crossings  the  same  as  that 
of  the  regular  sidewalks.  The  cases  are  not, 
therefore,  applicable  here.  On  the  other  hand, 
the  supreme  court  of  this  state,  in  the  case  of 
City  of  Osage  City  v.  Brown,  27  Kan.  74,  de- 
clined to  hold,  as  a  matter  of  law,  that  a 
sidewalk  which  contained  an  uncovered  rise 
or  offset  of  about  four  Inches  In  height  was 
not  defective  and  unsafe.  In  the  same  case 
It  was  held  that  It  was  for  the  Jury  to  de- 
.  termlne  from  all  the  circumstances  of  the  ease 
whether  the  plaintiff  was  guilty  of  such  ordi- 
nary negligence  contributing  to  the  Injury  as 
would  defeat  a  recovery.  That  decision  rules 
this  case. 

Complaint  Is  made  of  the  refusal  of  the 
court  to  give  certain  Instructions  asked  for 
by  defendant  below.  The  Instructions  given 
presented  the  law  applicable  to  the  facts  prov- 
en, and  fairly  submitted  the  question  of  the 
city's  negligence  and  the  contributory  negli- 
gence of  the  plaintiff  to  the  jury.  The  In- 
structions refused  could  not  properly  have 
been  given,  as  the  giving  thereof  would  have 
Invaded  the  province  of  the  jury  In  respect  to 
the  question  of  negligence.  The  special  find- 
ings quoted  above  show  that  the  jury  be- 
lieved the  plaintiff  exercised  ordinary  care, 
and  that  she  could  not  have  avoided  the  In- 
Jury  without  the  exercise  of  extraordinary 
care.  Such  findings  are  fairly  supported  by 
the  evidence.  The  judgment  of  the  district 
court  1b  affirmed. 


JOHNSON  T.  WOODBURY  TRUST  CO. 
(Court  of  Appeals  of  Kauaas,  Southern  Depart- 
ment, 0.  D.    May  12,  1809.) 

AnSWBB — VjSBIFICATION — SOFFICIKNOT. 

The  case  of  Gibson  v.  Shorb  (Kan.  App.) 
52  Pac.  579,  followed  as  to  the  construction  of 
section  114  of  the  Code  of  Civil  Procedure. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county;  F.  L. 
Martin,  Judge. 

Action  by  the  Woodbury  Trust  (Company 
against  George  A.  Johnson.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

John  W.  Roberts,  for  plaintiff  In  error.  F. 
W.  Casner  and  0.  M.  Williams,  for  defendant 
in  error. 

PER  CURIAM.  This  is  an  attachment  ac- 
tion under  the  landlord  and  tenant  act,  where- 
in the  Woodbury  Trust  Company,  the  defend- 
ant In  error,  recovered  judgment  against  the 
plaintiff  In  error  In  the  sum  of  $204.    The  pe- 


tition alleged  the  corporate  existence  of  the 
Sioux  Investment  C!ompany,  the  original  lessor, 
and  of  the  Woodbury  Trust  Company,  the  as- 
signee of  the  lease,  upon  which  the  action  Is 
based.    The  answer  of  the  defendant  contain- 
ed a  general  denial,  and  was  verified  as  fol- 
lows (omitting  signature  of  affiant  and  cer- 
tificate of  officer):    "State  of  Kansas,  Reno 
County— ss.:    John  W.  Roberts,  of  lawful  age, 
being  first  duly  sworn,  deposes  and  says  that 
he  Is  one  of  the  attorneys  and  agent  for  the 
defendant  herein;  that  he  is  familiar  with  all 
the  facts  set  out  In  the  above  and  foregoing 
answer,  and  knows  the  contents  thereof;   and 
that  said  answer,  and  all  the  facts  and  alle- 
gations and  matters  In  said  answer  contained 
and  alleged,  are  true  and  correct,  as  I  verily 
believe."    Section  108  of  the  Code  of  Civil 
Procedure  provides  that  In  all  actions  allega- 
tions of  the  execution  of  written  Instruments 
and  Indorsements  thereon,  and  of  the  exist- 
ence of  a  corporation,  shall  be  taken  as  true, 
unless  the  denial  of  the  same  be  verified  by 
the  affidavit  of  the  party,  his  agent  or  attorney. 
Section  114.  under  which  the  above  verifica- 
tion was  made,  reads:  "When  the  affidavit  is 
made  by  the  agent  or  attorney,  It  must  set 
forth  the  reason  why  It  Is  not  made  by  the 
party  himself.    It  can  be  made  by  the  agent  or 
attorney  only— First,  when  the  facts  arc  with- 
in the  personal  knowledge  of  the  agent  or  at- 
torney; second,  when  the  plaintiff  Is  an  infant, 
or  of   unsound   mind,   or   imprisoned;    third, 
when  the  pleading  to  be  verified  Is  founded 
upon  a  written  Instrument  for  the  payment  of 
money  only,  and  such  Instrument  Is  In  the 
possession  of  the  agent  or  attorney;    fourth, 
when  the  party  Is  not  a  resident  of  or  Is  ab- 
sent from  the  county."    The  question  present- 
ed for  decision  Is  whether  the  answer  of  the 
defendant,  verified  as  above  stated,  was  suffi- 
cient to  put  the  plaintiff  upon  its  proof  as  to 
the  allegations  of  corporate  existence  and  of 
the  assignment  of  the  lease,  no  evidence  hav- 
ing been  offered  in  support  of  such  allegations 
and  the  reply  having  been  unverified.    We 
think  the  words  of  the  affidavit,  "that  he  Is 
familiar  with  all  the  facts  set  out  In  the  above 
and  foregoing  answer,"  certainly  show  that 
the  affiant  possessed  a  personal  knowledge  of 
those  facts.    The  language  used  Is  even  strong- 
er than  that  found  in  the  statute.    In  the  case 
of  Gibson  V.  Shorb,  52  Pac.  579,  we  have  an- 
swered the  foregoing  question  In  the  affirma- 
tive.   There  the  affidavit  of  the  attorney  veri- 
fying the  answer  stated  "that  the  allegations 
therein  contained  are  true,  as  affiant  is  inform- 
ed and  verily  bellevea"    The  syllabus  of  said 
case  reads:    "(1)  Each  of  the  reasons  given 
In  section  114  of  the  Code  Is  sufficient,  within 
itself,  to  authorize  an  agent  or  attorney   to 
verify  the  denial  provided  for  by  section  10.S. 
and  Is  entirely  Independent  of  any  other  rea- 
sons given  In  section  114.    (2)  An  affidavit 
which  states  that  affismt  Is  attorney  for  a  de- 
fendant who  Is  a  nonresident  or  absent  from 
the  county,  and  that  affiant  Is  Informed  and 
believes  that  the  allegations  of  the  answer  are 
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true,  is  snfBcIently  verified  to  meet  the  re- 
ciulrements  of  sections  108.  Ill,  114,  CJode  CIt. 
Proe."  It  follows  from  the  foregoing  that  the 
court  erred  in  entering  Judgment  in  favor  of 
the  plaintiff  below,  in  the  absence  of  evidence 
supporting  the  allegations  of  the  existence  of 
the  corporations  and  of  the  assignment  of  the 
lease.  The  Judgment  will "  therefore  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


(8  Kan.  App.  686) 

STATE  V.  SXYDER. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    May  12,  1899.) 

INTOXIOATIKG    LlQUOBS— IlLBOAL    SaLB— INFOBMA- 

TioN — Accused  as  a  Witness — ^Evidsnce 
OF  Detectives. 

1.  The  information  set  forth  heUl  sufficient 

2.  "Where  a  defendant  in  a  criminal  case 
talceo  the  witness  stand  to  testify  in  his  own 
behalf,  he  assumes  the  character  of  a  witness 
and  is  entitled  to  the  same  privileges,  and  sub- 
ject to  the  same  tests,  and  to  be  contradicted, 
discredited,  or  impeached,  the  same  as  any  oth- 
er witness."  State  v.  PfeSerle,  12  Pac.  406,  36 
Kan.  90. 

3.  Where  the  state  relies  solely  for  a  convic- 
tion upon  the  testimony  of  professional  detect- 
ives employed  by  the  prosecuting  attorney,  and 
the  trial  court,  in  its  charge  to  the  jury,  calls 
siKcial  attention  to  the  testimony  of  defendant, 
and  the  rule  for  determining  the  weight  to  be 
given  it,  and  refuses  to  give  the  rule  for  deter- 
mining the  weight  to  be  given  the  testimony  of 
professional  detectives,  held  to  be  error. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harvey  county; 
M.  P.  Simpson,  Judge. 

J.  A.  Snyder  was  convicted  of  selling  In- 
toxicating liquors,  and  appeals.    Reversed. 

Bowman  &  Buchcr,  for  appellant.  L.  O. 
Boyle,  Atty.  Gen.,  and  W.  a  AUea,  Co.  Atty., 
for  the  State. 

SCHOONOVER,  J.  The  appellant  was  char- 
ged in  one  count  with,  tried  and  convicted  In 
the  dlstrlcteourt  of  Harvey  county  of,  a  viola- 
tion of  the  prohibitory  law.  The  Information 
was  sworn  to  positively  by  the  county  attor- 
ney, and,  omitting  the  caption.  Is  as  follows: 
"I,  W.  S.  Allen,  the  undersigned,  county  at- 
torney of  said  county.  In  the  name,  by  the 
authority,  and  on  behalf  of  the  state  of  Kan- 
sas, come  DOW  here,  and  give  the  court  to 
understand  and  be  Informed  that  on  the  2utb 
day  of  August,  A.  D.  1807,  In  said  county  of 
Harvey  and  state  of  Kansas,  one  3.  A.  Snyder 
did  then  and  there,  imlawfully,  without  hav- 
ing taken  out  a  permit  from  the  probate  Judge 
of  said  county,  bargain,  sell,  and  give  away 
intoxicating  liquor,  contrary  to  the  form  of  the 
statute  In  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Kansas." 

The  first  and  second  assignments  of  error 
are:  First,  the  court  erred  In  overruling  the 
motion  to  quash  the  Information;  second,  the 
court  erred  in  overruling  defendant's  motion 
to  require  the  prosecution  to  file  with  the  In- 


formation a  bill  of  particulars.  In  support  of 
these  assignments,  our  attention  Is  called  to 
the  case  of  State  v.  Burkett,  51  Kan.  177,  32 
Pac.  925.  In  this  case  there  were  no  words 
used  in  the  information  negativing  the  excep- 
tion clause  in  the  statute,  and  the  rule  stated 
by  Justice  Allen  cannot  be  applied  to  the  in- 
formation In  the  case  now  under  consideration. 
The  Information  set  forth  In  this  opinion  Is 
sufficient  The  objections  of  appellant  are  cov- 
ered by  the  following  decisions  of  our  supreme 
court:  State  v.  Whisner,  35  Kan.  2T1,  10 
Pac.  852;  State  v.  Schwelter,  27  Kan.  500; 
State  V.  Llndgrove,  1  Kan.  App.  51,  41  Pac. 
688. 

It  is  further  contended  that  the  trial  court 
erred  in  permitting  the  county  attorney  to 
cross-examine  the  defendant  as  to  his  conduct 
with  reference  to  handling  liquor  at  any  other 
time  than  the  sale  alleged  as  shown  by  the 
witnesses  for  the  state.  We  have  examined 
the  evidence,  and  cannot  say  that  there  was 
error  of  law  or  abuse  of  discretion  In  the 
cross-examination  permitted  by  the  trial  court. 
It  Is  well  settled  In  this  state  "that,  where  a 
defendant  in  a  criminal  prosecution  has  of- 
fered himself  as  a  witness  in  his  own  behalf, 
he  may  be  cross-examined  to  the  same  extent 
as  any  other  witness."  State  t.  Lewis,  56 
Kan.  374,  43  Pac.  265. 

The  only  witnesses  Introduced  by  the  state 
were  two  detectives,  Plneo  and  Dobson,  from 
St  Joe.  Plneo  testified  that  he  had  been  In 
the  secret  service  between  30  and  35  years; 
came  to  Newton,  at  the  request  of  the  county 
attorney,  for  the  purpose  of  finding  out  who 
was  selling  liquor;  that  he  was  in  the  employ 
of  the  county  attorney;  that  he  was  to  re- 
ceive fS  a  day  and  all  expenses  from  the  time 
he  left  home  until  he  returned  there.  Dobson 
testified  that  he  was  doing  detective  work  un- 
der the  direction  of  Plneo.  The  trial  court 
itave  the  following  Instructions:  "(11)  The  de- 
fendant Is  a  competent  witness  in  his  own 
behalf,  but.  In  determining  the  weight  to  be 
given  to  his  testimony,  you  have  a  right  to 
consider  his  Interest  in  the  result  of  the  suit, 
as  the  defendant  charged  with  the  commission 
of  the  offense.  (12)  The  Jury  are  the  sole  and 
exclusive  Judges  of  all  the 'facts  In  the  case, 
and  of  the  credibility  of  the  witnesses.  You 
have  the  right,  In  determining  the  weight 
and  value  of  the  evidence,  to  take  into  consid- 
eration the  feelings,  motives,  passions,  and 
prejudices  of  the  witnesses;  their  interest  In 
the  result  of  the  suit,  where  any  Is  shown; 
their  memory  and  knowledge  of  the  things 
about  which  they  testify;  theh:  manner  on 
the  witness  stand  while  giving  their  testimony; 
and  every  fact  and  circumstance  In  evidence, 
and  occurring  at  the  trial,  which  tends  to 
contradict  or  corroborate  any  witness,— and 
then  give  to  the  several  parts  of  the  evi- 
dence such  weight  as  they  seem  to  merit." 
Counsel  for  appellant  requested  the  court  to 
give  the  following,  which  was  refused:  "De- 
tectives are  as  competent  to  testify  as  other 
witnesses,  and  should  be  treated  accordingly; 
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but  you  are  Instructed  to  closely  scrutinize 
the  testimony  of  any  one  who  may  have  acted 
In  the  transaction  In  question  as  a  detective, 
and  who  may  appear  to  have  a  motive  for 
testifying  to  illegal  sales  when  none  in  fact 
may  have  been  made."  The  court  having 
especially  called  the  Jury's  attention  to  the  tes- 
timony of  the  defendant,  and  the  rule  for 
■  determining  the  weight  to  he  given  it,  a  fair 
trial  demanded  that  the  rule  for  determining 
the  weight  to  be  given  the  testhnony  of  pro- 
feeslonal  detectives  in  the  employ  of  the  prose- 
cuting attorney,  and  upon  whose  testimony 
he  relied  for  a  conviction,  should  also  be  given. 
It  was  not  necessary  for  the  trial  court  to  give 
the  special  instruction  in  the  language  sub- 
mitted, but  the  principle  contained  in  the  in- 
struction refused  should  have  been  given  or 
more  fully  stated  In  the  general  charge.  It 
was  a  matter  of  law  necessary  for  the  in- 
formation of  the  jury  in  giving  their  verdict 
In  the  case  of  State  v.  Keys,  4  Kan.  App.  15, 
46  Pac.  728,  Judge  Garver  said:  "We  think 
all  that  was  either  proper  or  necessary  to  be 
said  to  the  Jury  upon  that  matter  was  covered 
by  the  general  charge.  In  It  the  Jury  was 
instructed  closely  to  scrutinize  the  testimony 
of  any  one  who  acted  In  the  transaction  aa  a 
detective  or  spotter,  and  who  may  have  a  mo- 
tive for  testifying  to  illegal  sales  when  none 
was  in  fact  made.  The  Jury  was  also  given 
the  usual  general  rules  for  their  guidance  In 
weighing  the  testimony  of  the  witnesses  and 
In  determining  their  credibility.  There  is  lit- 
tle, if  anything.  In  this  case  upon  which  to 
base  the  instruction  asked."  If  the  general 
charge  in  the  case  under  consideration  con- 
tained language  of  equal  force  or  import.  It 
would  have  been  sufficient.  The  principle  of 
law  relating  to  the  testimony  of  detectives 
having  been  called  to  the  attention  of  the 
court,  it  should,  under  the  circumstances,  have 
been  given  In  a  special  instruction,  or  more 
fully  stated  In  the  general  charge.  The  Judg- 
ment of  the  district  court  Is  reversed,  and  a 
new  trial  awarded. 

(8  Kan.  App.  690) 
STODDARD   MFG.   CO.   v.   COLUMBIA 
MFG.  CO.  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    May  12,  1899.) 
OoToomo  JnDOB — Settlsment  of  Casb. 

1.  The  construction  of  the  statutes  relative  to 
the  powers  of  a  judge  to  settle  a  case  after  his 
term  of  offlce  expires,  contained  in  Waterfield 
V.  Bank,  50  Pac.  971,  6  Kan.  App.  743,  and 
Insurance  Co.  v.  Nichols,  50  Pac.  940,  6  Kan. 
App.  923,  modified. 

2.  When  the  term  of  the  trial  judge  expires 
before  the  time  fixed  for  making  and  serving 
a  case,  he  should  settle  the  case  the  same  as  if 
his  term  had  not  expired;  and,  if  his  term  ex- 
pires after  the  time  fixed  for  maldng  and  serv- 
ing a  case,  yet  if  the  time  for  settling  a  case 
had  been  fixed  before  the  expiration  of  nis  term, 
whicit  time  did  not  expire  until  after  the  expira- 
tion of  his  term,  be  sliould  also  settle  the  ease. 
National  Mortgage  &  Dehonture  Co.  v.  St.  John 
Marsh  Co.  (Kan.  App.)  54  Pac.  708. 

(Syllabus  by  the  Court.) 


Error  from  district  court,  McPherson  coun- 
ty; Ansel  R.  Chirk,  Judge  pro  tem. 

Action  by  the  Stoddard  Manufacturing  Com- 
pany against  the  Columbia  Manufacturing 
Company  and  Ell  P.  Williams.  Judgment  f  ^ir 
plaintiff.  Defendants  bring  error.  Motion  m 
dismiss  overruled. 

Geo.  W.  AUIson,  for  plaintiffs  in  error. 
Grattan  &  (Srattan  and  Frank  O.  Johnson, 
for  defendant  in  error. 

SCHOONOVER,  J.  This  case  was  tried  In 
the  district  court  of  McPherson  county,  before 
a  Judge  pro  tem.,  on  the  16tb  day  of  June, 
1897,  and  a  verdict  rendered  for  the  defendant 
In  error.  The  motion  for  a  new  trial  was 
overruled  on  the  24th  day  of  June,  1897,  and 
the  following  order  was  made  by  the  trial 
Judge:  "And  thereupon  the  plaintiff  asked 
and  was  granted  150  days  to  make  and  serve 
a  case-made,  and  the  defendants  given  20 
days  to  suggest  amendments  thereto,  and  to 
be  settled  on  10  days'  notice  given  by  either 
party;  and  a  stay  of  execution  for  150  days 
is  granted  the  plaintiff."  This  order  gives 
180  days,  within  which  time  the  case-made 
must  be  allowed,'  settled,  and  signed.  No 
order  extending  the  time  was  made,  and  the 
case  was  not  allowed,  settled,  and  signed 
until  the  2d  day  of  May,  1898,— more  than 
120  days  after  the  time  given  by  the  court  liad 
expired. 

The  plaintiffs  in  error  contend  that  the 
Judge  pro  tem.  did  not  have  the  power  to  al- 
low, settle,  and  sign  the  case  at  this  time.  In 
the  opinion  of  the  writer,  the  objection  is  well 
taken,  and  supported  by  the  decisions  of  the 
supreme  court  and  the  former  decisions  of 
this  court.  Missouri,  K.  &  T.  Ry.  Co.  v. 
City  of  Ft.  Scott,  15  Kan.  478;  Weeks  v. 
Medler.  18  Kan.  425;  Railway  Co.  v.  Corser, 
31  Kan.  706,  3  Pac.  569;  Railway  Co.  v. 
Wright,  53  Kan.  272,  36  Pac.  331;  Railroad 
Co.  V.  Leeman,  5  Kan.  App.  804,  48  Pac.  932; 
Waterfield  v.  Bank,  6  Kan.  App.  743,  60  Pac. 
971;  Rhoades  v.  Rhoades,  6  Kan.  App.  739, 
60  Pac.  972;  Insurance  Co.  v.  Nichols,  6  Kan. 
App.  923.  50  Pac.  940.  This  last  case  was  cer- 
tified to  the  supreme  court,  and  the  order  of 
this  court  dismissing  the  case  affirmed.  55 
Pac.  1101. 

In  the  case  of  National  Mortgage  &  De- 
benture Co.  V.  St.  John  Marsh  Co.  (Kan.  App.) 
54  Pac.  798,  the  former  decisions  of  this  court 
are  reviewed,  and  the  conclusions  of  the  ma- 
jority stated  by  the  presiding  Judge  aa  fol- 
lows: "In  Waterfield  v.  Bank,  6  Kan.  App. 
743,  60  Pac.  971,  and  Insurance  Co.  v.  Nich- 
ols, 6  Kan.  App.  923,  50  Pac.  940.  both  of 
which  are  cases  similar  to  this,  we  have  held 
that  the  Judge  had  no  authority  to  settle  the 
case-made.  A  careful  re-examination  of  the 
statute  and  the  decisions  of  the  supreme  court 
upon  that  subject  satisfies  us  that  the  deci- 
sions in  those  cases  are  erroneous.  The  stat- 
ute reads:  'When  the  term  of  office  of  the 
trial  judge  shall  have  expired  or  may  here- 
after expire  before  the  time  fixed  for  making 
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or  BettUngr  and  signing  a  case,  It  shall  be  his 
duty  to  certify,  sign  or  settle  the  case  in  all 
respects  as  If  his  term  bad  not  expired.'  Code 
ClT.  Proc.  i  549.  We  are  now  of  the  opinion 
that  the  proper  construction  of  this  statute 
Is  that,  when  the  term  of  the  trial  Judge  ex- 
pires before  the  time  fixed  for  making  and 
serving  a  case,  he  should  settle  the  case  the 
same  as  If  his  term  had  not  expired;  and,  If 
his  term  expires  after  the  time  fixed  for  mak- 
ing and  serving  a  case,  yet  If  the  time  for 
settling  a  case  had  been  fixed  before  the  ex- 
piration of  his  term,  which  time  did  not  expire 
until  after  the  expiration  of  his  term,  he 
should  also  settle  the  case.  In  this  case  the 
time  fixed  for  making  and  serving  a  case  ex- 
pired on  August  25th,  but  the  term  of  the 
Judge  pro  tem.  expired  before  that  time.  If 
the  term  of  the  Judge  pro  tem.  had  expired 
after  August  25th,  and  no  time  bad  been  fixed 
for  settling  the  case  while  the  Judge  was  in 
office,  he  would  have  been  witiiout  authority 
to  settle  the  case.  In  the  case  of  Railway 
Co.  V.  Wright,  58  Kan.  272,  36  Pae.  331,  upon 
which  this  court  relied  in  the  case  of  Insur- 
ance Co.  V.  Nichols,  supra,  the  term  of  office 
of  the  trial  Judge  expired  after  the  time  fixed 
for  making  and  serving  the  case,  and  after 
the  time  fixed  to  suggest  amendments  had 
expired,  and  no  notice  of  the  time  when  the 
case  would  be  settled  had  been  served;  nor 
had  any  time  been  fixed  by  the  court  or 
Judge  for  settling  the  case.  When  no  time  Is 
fixed,  either  by  the  court  or  by  notice,  for  the 
signing  and  settling  of  a  case,  it  cannot  be 
said  that  the  term  of  office  of  the  trial  court 
expired  before  the  time  fixed  for  signing  and 
settling  the  case;  and  we  must  be  confined  to 
the  single  Inquiry,  did  the  term  of  office  of 
the  judge  who  tried  the  case  expire  before  the 
expiration  of  the  time  fixed  for  making  and 
serving  the  case?  If  so,  he  can  settle  the 
case  the  same  as  though  his  term  of  office 
had  not  expired.  If  his  term  of  office  expired 
after  the  expiration  of  the  time  fixed  for  mak- 
ing and  serving  the  case,  he  Is  without  au- 
thority to  settle  the  case.  We  shall  hereafter 
be  governed  by  the  conclusions  reached  in 
this  case,  instead  of  the  decisions  in  Insurance 
Co.  V.  Nichols,  supra,  and  Waterfleld  v.  Bank, 
supra.  The  ease,  therefore,  was  properly  set- 
tled by  the  Judge  pro  tem.,  and  the  motion 
to  dismiss  Is  overruled." 

Upon  this  authority,  the  motion  to  dismiss 
Is  overruled. 

DENNISON,  P.  J.,  and  MILTOX,  J.,  con- 
cur. 


9  Kan.  App.  668) 

VAIIi  V.  CITY  OP  ATTICA. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.  May  12,  1899.) 
MuKioiPAL  Corporations — Stocx  Subscriptions. 
"Chapter  114  of  the  Laws  of  1887,  entitled 
*An  act  nutborizing  counties  and  incorporated 
cities  of  the  seeond  and  third. class  to  eucuurnKe 
the  development  of  the  coal,   natural  gus  uud 


other  resonrces  of  their  localities  by  subscribing 
to  the  stock  of  companies  organized  for  such 
purposes,'  is  unconstitutional  and  void."  City  of 
Geneseo  v.  Geneseo  Natural  Gas,  Coal,  Oil,  Salt 
&  Mineral  Co.,  40  Pac.  655,  55  Kan.  358. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Harper  county; 
O.  W.  McKay,  Judge. 

Action  by  J.  W.  Vail  against  the  city  of 
Attica.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Chester  I.  Long,  for  plaintiff  in  error.  San- 
key  &  Campbell,  for  defendant  In  error. 

SCHOONOVER,  J.  This  action  was  com- 
menced by  J.  W.  Vail  In  the  district  court  of 
Harper  county  to  recover  upon  a  "prospect- 
ing bond"  Issued  by  the  city  of  Attica  in  ac? 
cordance  with  an  act  of  the  legislature  of  this 
state.  The  bond  recites  that  "this  bond  Is 
one  of  a  series  of  six  bonds,  numbered  from 
one  to  six.  Inclusive,  of  like  amount,  tenor, 
and  effect,  executed  and  Issued  by  the  said 
city,  and  In  accordance  with  an  act  of  the 
legislature  of  the  state  of  Kansas  entitled  'An 
act  authorizing  counties  and  Incorporated  cit- 
ies of  the  second  and  third  class  to  encour- 
age the  development  of  the  coal,  natural  gas 
and  other  resources  of  their  localities  by  sub- 
scribing to  the  stock  of  companies  organist 
for  such  purposes,'  approved  March  2d,  1887." 

The  serlotis  question  presented  Is  the  con- 
stitutionality of  the  act  authorizing  the  issu- 
ance of  the  bonds.  In  the  case  of  City  of 
Geneseo  v.  Geneseo  Natural  Gas,  Coal,  OU, 
Salt  &  Mineral  Co.,  .55  Kan.  358,  40  Pac.  056, 
our  supreme  court  has  said:  "Chapter  114 
of  the  Laws  of  1887,  entitled  'An  act  author- 
izing counties  and  incorporated  cities  of  the 
second  and  third  class  to  encourage  the  devel- 
opment of  the  coal,  natural  gas  and  other  re- 
sources of  their  localitleB  by  subscribing  to 
the  stock  of  companies  organized  for  such 
purposes,'  Is  unconstitutional  and  void."  Re- 
lying upon  this  authority,  the  Judgment  of  the 
district  court  sustaining  the  demurrer  to  the 
petition  of  plaintiff  below  will  be  affirmed. 


(8  Kan.  App.  679) 
STATE  V.  SHEW. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    May  12,  1899.) 
Witness — Cboss-Examination — Criminal  Law- 

EVIDBMCB  OF  DbTBOTIVES — InSTBCCTIONS. 

1.  Where  material  testimony  of  a  witness  for 
the  state  was  declared  by  the  witness  to  rest 
upon  a  memorandum  made  by  him  in  a  book 
not  produced  in  court,  held  error  to  narrowly 
limit  the  cross-examination  in  respect  to  the  al- 
leged memorandum  book. 

2.  Where  the  testimony  for  the  state  in  a  mis- 
demeanor case  was  entirely  that  of  two  paid 
detectives,  heUI  error  to  sustain  an  objection 
made  by  the  state  to  a  question  asked  one  of 
the  detectives,  on  cross-examination,  concerning 
the  amount  paid  him  by  the  county  attorney 
for  his  services. 

3.  It  is  the  duty  of  the  trial  court  to  instruct 
the  jury  to  scrutinize  closely  the  testimony  ot 
any  one  who  acted  as  a  detective  for  the  state 
in   the   transaction,   whereby  the  defendant   » 
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iiUeged  to  have  committed  a  misdemenuor,  and 
who  may  have  had  a  motive  for  testifying  that 
an  illegal  sale  of  intoxicating  liiiuor  was  made 
even  though  uo  such  sale  was  actually  made. 

4,  Instructions  which  assumed  the  existence 
of  a  state  of  facts  not  shown  by  the  evidence 
held  erroneous. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Harvey  county; 
M.  P.  Simpson,  Judge. 

G.  M.  Shevr  was  convicted  of  selling  Intoxi- 
cating liquors,  and  appeals.    Reversed. 

Bowman  &  Bucher,  for  appellant.  L.  C. 
Boyle,  Atty.  Gen.,  and  W.  S.  AUen,  Co.  Atty.,. 
for  the  State. 

MILTON,  J.  Appellant  was  convicted  be- 
fore a  jury,  In  the  district  court  of  Harvey 
county,  of  a  violation  of  the  prohibitory  law, 
and  was  sentenced  by  the  court  to  pay  a  fine 
of  $10U,  and  to  be  imprisoned  30  days  In  the 
county  jail.  The  information  charged  tbat  on 
the  26th  day  of  August,  1S97,  the  defendant 
"did  then  and  there  unlawfully,  without  tak- 
ing out  a  permit  from  the  probate  judge  of 
said  county,  bargain,  sell,  and  give  away  in- 
toxicating liquor."  The  defendant's  motion  to 
quash  the  information  was  overruled,  as  was 
also  ills  motion  to  require  tbe  state  to  file  a 
bill  of  particulars.  The  testimony  on  behalf 
of  the  state  was  that  of  two  detectives,  Pin- 
neo  and  Dobson,  who  bad  been  employed  by 
the  county  attorney  of  Harvey  county  to  pro- 
cure and  furnish  evidence  against  persons  en- 
gaged In  tbe  unlawful  sale  of  Intoxicating 
liquors  in  that  county.  They  came  to  Newton 
from  St.  Joseph,  Ho.,  early  in  the  month  of 
August,  1897,  and  Pluneo  at  once  began  to 
cultivate  the  acquaintance  of  appellant,  who 
appears  to  have  been  a  man  of  good  reputa- 
tion, and  who  had  resided  in  Newton  for  20 
years,  during  the  last  13  of  which  he  had  act- 
ed as  local  agent  of  tbe  Pacific  Express  Com- 
pany. He  received  a  stated  salary,  and  no 
commissions  on  business  done,  for  his  services 
as  agent.  G.  W.  Hurst,  a  jeweler,  occupied 
a  portion  of  appellant's  otHce,  and  frequently 
delivered  express  matter  for  appellant,  in  the 
latter's  absence.  On  the  17th  of  August,  Pln- 
neo  went  Into  Shew's  office,  and  made  bitter 
complaint  of  the  quality  of  whisky  be  was 
obliged  to  put  up  with  in  Newton,  and  asked 
Shew  If  he  knew  where  any  good  whisky 
could  be  bought.  Sliew  told  him  that  some 
parties  had  recommended  a  certain  brand  of 
whisky  sold  by  Dreyfus  &  Co.,  of  Kansas 
City,  Mo.  After  inquiring  the  price,  Pinneo 
requested  Shew  to  send  there  for  a  gallon  of 
Oie  whisky,  and  Shew  thereupon  wrote  an 
order  on  an  order  blank,  addressed  to  Dreyfus 
&  Co.,  for  one  gallon  of  the  liquor,  and  aisu 
wrote  an  express  money  order  for  $2.25,  and 
inclosed  both  orders  in  an  envelope,  addressed 
to  the  office  of  the  Pacific  Express  Company, 
In  Kansas  City,  Mo.  He  did  not  deliver  the 
receipt  for  the  money  order  to  Pinneo,  nor 
did  the  latter  pay  for  tbe  same.  Shew  claim- 
ed that  Pinneo  left  the  room  before  be  had 
Hnlshed  writing  the  money  order,  and  that. 


feeling  confident  payment  would  be  made 
therefor,  the  transaction  was  completed  with- 
out requiring  such  payment  The  liquor  was 
shipped  promptly  in  a  gallon  jug,  and  the  jug 
in  a  box.  Pinneo  gave  his  name  to  the  agent 
as  being  M.  Pennington,  and  the  receipt  for 
the  money  order  and  the  stub,  as  well  as  the 
address  marked  on  the  box  containing  tbe  liq- 
uor, were  in  that  name.  Shortly  after  the 
liquor  arrived  In  Newton,  Pinneo  and  Dobson 
went  to  the  express  office,  and  Pinneo  there 
introduced  Dobson  to  Shew,  stating  that  he 
himself  might  not  call  for  the  liquor,  and  that, . 
in  that  event,  it  should  be  delivered  to  Dob- 
son. The  latter  subsequently  called  for  the 
package,  and  the  same  was  delivered  to  him 
by  Hurst,  in  the  absence  of  Shew.  Dobsan 
claimed  tbat  he  paid  $3.40  to  Hurst  for  the 
package,  such  payment  Including  tbe  price 
of  the  liquor  and  the  express  charge;  while 
Hurst  testified  the  express  charge  was  65 
cents,  and  that  Dobson  paid,  in  addition  there- 
to, $2.25,  the  amount  of  the  money  order 
which  had  been  isued  and  forwarded  by  Shew. 
The  whisky,  with  the  exception  of  a  small 
portion  which  the  detectives  had  removed 
from  the  jug,  was  delivered  to  the  county  at- 
torney, and  was  afterwards  exhibited  on  the 
trial.  After  Dobson  had  stated  that  he  paid 
$3.40  when  the  package  was  delivered  to  him, 
he  qualified  bis  statement  somewhat,  and 
mentioned  that  he  bad  made  a  memorandum 
of  the  amount  In  a  book  which  he  then  held  in 
his  hand.  Upon  examination,  he  stated  that 
he  was  mistaken,  and  that  the  memorandum 
was  in  another  book.  Counsel  for  defendant 
asked  the  witness  to  describe  the  book  in 
which  the  memorandum  was  made,  but,  upon 
objection  being  made  by  the  state's  attorney 
to  the  question,  such  objection  was  sustained. 
The  court  sustained  the  plaintiff's  objection  to 
the  following  question  asked  by  counsel  for 
defendant  of  the  witness  Pinneo  on  cross-ex- 
amination: "How  much  did  he  [meaning  the 
county  attorney]  pay  you?"  The  court  also 
refused  to  give  an  instruction,  which  was 
asked  for  by  the  defendant,  concerning  the 
credibility  of  witnesses  whose  connection  with 
the  prosecution  was  "that  of  spotters  or  de- 
tectives, and  failed  to  cover  that  phase  of  the 
case  in  any  of  the  instructions  given.  The 
court  gave  the  following,  among  other,  in- 
structions, the  defendant  excepting:  "(8)  If 
you  believe  from  the  evidence  beyond  reason- 
able doubt  that  the  express  company,  of 
which  the  defendant  is  admitted  to  be  an 
agent,  furnished  or  procured  tbe  said  liquor 
itself,  and  afterwards  sold  and  delivered  the 
same  to  the  witness  Pinneo,  or  to  another  per- 
son authorized  by  Pinneo  to  receive  it,  and 
that  the  defendant  knowingly  aided  and  as- 
sisted the  said  express  company  in  the  trans- 
action, you  should  find  the  defendant  guilty 
as  charged,  notwithstanding  the  said  express 
company  may  have  purchased  the  said  whis- 
ky solely  for  the  purpose  of  reselling  and  de- 
livering the  same  to  the  witness  Pinneo.  (9) 
If  you  find  from  the  evidence  beyond  reason- 
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able  doubt  tbat  the  defendant,  in  the  trans- 
action relied  upon  by  the  state  for  conviction, 
acted  as  the  agent  of  the  firm  of  H.  Drey- 
fus &  Co.,  or  the  express  company  of  which 
the  defendant  is  agent,  acted  as  the  agent  of 
said  firm  of  H.  Dreyfus  &  Co.  in  said  trans- 
action, and  the  defendant  linotvingly  aided 
and  assisted  said  express  company  in  the 
transaction,  and  that  the  said  whisky  was 
sold  by  the  said  firm  of  H.  Dreyfus  &  C3o. 
through  and  by  said  express  company  or  the 
defendant,  as  agent  of  said  H.  Dreyfus  &  Co., 
yon  should  find  the  defendant  guilty  as  char- 
ged in  the  information." 

Counsel  for  appellant  have  made  39  specifi- 
cations of  error,  and  have  discussed  the  major 
portion  of  them.  We  shall  consider  only  4 
of  the  alleged  errors. 

One  of  the  most  Important  questions  in  the 
trial  was  that  relating  to  the  amount  paid  -by 
Dobson  for  the  express  package  which  con- 
tained the  liquor.  Ue  testified  that  he  paid 
$3.40  to  obtain  the  package,  while  Hurst 
stated  that  the  amount  paid  was  $2.90.  As 
the  money  order  was  for  $2.25,  and  the  ex- 
press charge  65  cents,  Shew  profited  by  the 
transaction  to  the  extent  of  50  cents.  If  the 
testimony  of  Dobson  were  accepted  as  true. 
On  the  other  hand.  Shew  claimed  to  have 
made  no  profit  whatever,  and  to  have  acted 
in  the  premises  merely  to  accommodate  Pin- 
neo.  It  thus  became  very  important  that 
the  state  should  clearly  prove  the  amount  paid 
by  Dobson,  and,  as  he  based  his  recollection 
in  a  large  measure  upon  a  memorandum,  a 
very  wide  latitude  should  have  been  al- 
lowed to  the  defendant  upon  cross-examina- 
tion in  respect  to  the  alleged  memorandum. 
We  think  the  court  erreu  in  sustaining  the 
objection  to  the  question  asked  of  the  witness 
concerning  the  memorandum  book. 

The  deception  practiced  by  Plnneo  to- 
wards Shew,  as  a  result  of  which  this  prose- 
cution was  brought,  was  of  such  a  character 
that  it  cannot  meet  with  commendation  on 
the  part  of  this  or  any  other  court.  In  view 
of  his  peculiar  relation  to  the  case,  Plnneo 
should  have  been  required  to  disclose  fully 
the  pecuniary  interest  he  had  therein.  He 
was  employed  to  discover  violations  of  the 
prohibitory  law,  and  to  procure  evidence  of 
such  violations.  It  is  not  to  be  presumed 
that  he  was  engaged  by  the  county  attorney 
to  create  a  state  of  facts  which  might  indicate 
that  the  law  had  been  violated.  It  was  en- 
tirely proper  to  ask  the  witness  how  much 
the  county  attorney  paid  him  for  his  services. 
The  jury  should  have  been  fully  advised  as 
to  the  motives  and  inducements  which  in- 
fluenced his  actions.  In  a  similar  case,  the 
supreme  court  of  Iowa  has  said  (State  v.  Car- 
roU,  51  N.  W.  1159):  "The  system  of  detec- 
tion by  nleans  of  false  pretenses,  lying,  and 
deceit  on  the  part  of  the  detective  can  only  be 
Justified,  if  Justified  at  all,  by  the  fullest  and 
most  searching  examination  of  the  motives 
and  inducements  under  which  he  acts.  No 
party  acting  Ln  that  capacity  should  be  al- 


lowed to  keep  back  or  coneeal  any  fact  which 
bears  upon  the  motive  by  whiCh  he  is  con- 
trolled in  the  pursuit  of  his  employment."  In 
view  of  the  fact  that  the  state's  case  rested 
entirely  upon  the  testimony  of  Plnneo,  who 
suggested  the  transaction  which  he  after- 
wards denounced  as  a  crime,  and  of  Dobson, 
who  figured  in  the  transaction,  and  of  the 
further  fact  that  they  were  both  paid  for 
their  work  as  detectives  in  this  case,  we  think 
the  Jury  should  have  been  properly  warned 
and  cautioned  in  respect  to  their  credibility  as 
witnesses.  The  decision  in  State  v.  Keys, 
4  Kan.  App.  14,  45  Pac.  727,  is  not  only  not 
opposed  to  this  view,  but  sustains  it  From 
the  opinion  we  learn  that  the  trial  court  nad 
instructed  the  Jury  to  scrutinize  closely  the 
testimony  of  any  one  who  acted  in  the  trans- 
action as  a  detective  or  spotter,  and  who  may 
have  had  a  motive  for  testifying  to  illegal 
sales  when  none  was  in  fact  made.  The  prop- 
osition now  before  us  is  very  fully  discussed 
by  the  supreme  court  of  Colorado  in  the  case 
of  Connor  v.  People,  33  Pac.  159.  The  views 
there  expressed  appear  to  be  eminently  proper. 
Evidently,  the  trial  court  overlooked  the  im- 
portance of  this  phase  of  the  case.  Its  re- 
fusal to  give  the  instruction  No.  2,  asked 
for  by  the  defendant,  was  error. 

Instructions  8  and  9  given  by  the  trial  court 
cannot  be  upheld.  As  we  view  the  record, 
there  were  no  facts  indicating  tbat  the  ex- 
press company,  of  which  defendant  was  an 
agent,  procured  the  liquor,  and  afterwards 
sold  and  delivered  the  same  to  Plnneo,  or  to 
another  person  authorized  by  him-  to  receive 
it  The  defendant  was  not  charged  with  a 
violation  of  the  provision  of  the  prohibitory 
law  relating  to  officers,  agents,  or  employes 
of  a  railroad  company,  express  company,  or 
other  common  carrier,  but  was  charged  gen- 
erally with  unlawfully  bartering,  selling,  and 
giving  away  intoxicating  liquor.  We  are  un- 
able to  say  that  the  jury  might  not  have  been 
influenced  by  the  said  instructions. 

In  all  respects,  except  the  foregoing,  the 
case  appears  to  have  been  very  carefully  tried. 
For  the  reasons  we  have  stated  the  judg- 
ment of  the  district  court  will  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 


(8  Kan.  App.  6C9) 

BETX  V.  SLASOR  et  nx. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
»'  ment,  C.  D.    May  12,  1899.) 

CONVBTANCB  OP  HOMESTEAD. 

The  failure  of  the  hnshand  and  wife  to 
sifrn  and  ncl<nowledge  the  execution  of  a  deed 
conveying  their  homestead  at  the  same  time  and 
place  Is  not  suflicient,  of  itself,  to  show  that  it 
was  made  and  executed  without  the  joint  con- 
sent of  both  husband  and  wife. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  coun- 
ty;  C.  W.  Shinn,  Judge. 

Action  by  A.  J.  Bell  against  L.  V.  Slaaor 
and  Kmma  Slasor,  his  wife.    Judgment  for 
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defendants,  and  plaintiff  brings  error.    At- 
firmed. 

James  Sbultz,  for  plaintiff  In  error.  7.  & 
lackBon,  for  defendants  In  error. 

SCHOONOVEH,  J,  This  action  was  com- 
menced In  the  district  court  of  Greenwood 
county,  by  plaintiff  in  error  against  the  de- 
fendants In  error,  for  the  wrongful  and  un- 
lawful detention  of  certain  real  estate  claim- 
ed by  plaintiff  In  error  as  his  homestead. 
The  case  was  tried  by  the  court,  special  find- 
ings of  facts  were  made,  the  court  found  in 
favor  of  the  defendants,  and  the  plaintiff 
brings  the  case  here  for  review.  The  con- 
tention of  plaintiff  in  error  is  that  the  home- 
stead was  conveyed  without  the  Joint  consent 
of  both  husband  and  wife.  The  trial  court 
found  that  plaintiff  In  error,  A.  J.  Bell,  and 
Naomi  S.  Bell  were  husband  and  wife;  that 
Naomi  S.  Bell  was  the  legal  owner  of  the 
premises;  that  the  premises  were  occupied 
by  plaintiff  In  error  and  his  wife  as  a  home- 
stead; that  Naomi  S.  Bell  entered  Into  an 
agreement  with  L.  V.  Slasor  for  the  purchase 
of  the  homestead;  that,  in  pursuance  of  the 
agreement,  a  deed  was  prepared,  and  sent 
to  plaintiff  in  error,  A.  J.  Bell,  who  was  tem- 
porarily residing  In  Miami  county,  Kan.; 
that  Bell  signed  and  acknowledged  the  exe- 
cution of  the  deed,  and  returned  It  to  his 
wife,  Naomi  8.  Bell;  that  two  days  there- 
after Naomi  S.  Bell,  wife  of  plaintiff  In  error, 
signed  and  acknowledged  the  deed,  and  de- 
livered It  to  the  defendant  L.  Y.  Slasor,  who 
Immediately  took  possession  of  the  land, 
and  has  been  In  such  possession  ever  since. 
The  court  also  found:  "While  in  Osawato- 
rale,  Miami  county,  plaintiff  authorized  his 
wife,  Naomi  S.  Bell,  to  sell  the  homestead, 
upon  terms  satisfactory  to  the  plaintiff;  but 
Just  what  those  terms  were  is  not  disclosed 
by  the  evidence." 

Upon  these  facts,  did  the  trial  court  err 
in  holding  the  conveyance  good?  We  think 
not.  No  frand,  deception,  misapprehension, 
or  illiteracy  appears;  In  fact,  the  transac- 
tion, so  far  as  it  relates  to  the  execution  of 
the  deed  In  question,  was  conducted  by  the 
husband  and  wife,  without  suggestion  from 
any  one.  Only  one  deed  was  executed.  This 
was  sent  by  the  wife  to  per  husband  at  Osa- 
watomle,  where  he  signed  and  acknowledged 
it,  and  returned  It  to  her.  She  signed,  ac- 
knowledged, and  delivered  the  same  to  the 
defendants  in  error  two  days  later,  tbe  fail- 
ure of  the  husband  and  wife  to  sign  and  ac- 
knowledge the  execution  of  a  deed  conveying 
their  homestead  at  the  same  time  and  place 
is  not  sufficient,  of  Itself,  to  show  that  It 
was  made  and  executed  without  the  joint 
consent  of  both  husband  and  wife.  Our  at- 
tention Is  called  to  the  following  authorities: 
Tarrant  v.  Swain,  15  Kan.  146;  Ciiambers 
y.  Cox,  23  Kan.  398;  Ck>ughlin  v.  Coughlin, 
20  Kan.  116;  Bird  v.  Logan,  35  Kan.  228.  10 
Pac.  564;  Howell  v.  McCrle,  36  Kan.  636,  14 
foe.  25 T.    There  can  be  no  dispute  as  to  the 


law  in  this  state.  The  homestead  cannot  be 
alienated  without  the  Joint  consent  of  hna- 
band  and  wife,  when  that  relation  exists. 
The  application  of  this  plain  provision  of  onr 
organic  hiw  must  depend  upon  the  tacts  In 
each  particular  case.  The  judgment  Of  the 
district  court  will  be  affirmed. 


COLONIAL  &  U.  S.  MORTO.  CO..  Lfanited.  T. 

CATLIN  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depaf^ 

ment,  C.  D.     May  12.  1899.) 

FOBIlaK  Ck>BrOBA.TIOI{»— RiOBT  TO  Sci. 

There  Is  no  statute  forbidding  •  foreign 
corporatioa  from  bviag  a  party  to  an  action  la 
the  state. 

Appeal  from  district  court,  Kingman  coun- 
ty.. 

Action  by  the  Colonial  &  United  Statet 
Mortgage  Company,  Limited,  against  Victor 
Catlin  and  Minerva  Catlin.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

S.  S.  Asbbaugh.  for  plaintiff  in  error.  3,  D. 
Bradley,  for  defendant  in  error. 

PER  CURIAM.  This  action  was  commoi- 
ced  In  the  district  court  of  Kingman  county 
by  the  plaintiff  In  error  to  recover  from  the 
defendants  In  error  the  sum  of  $1,495,  and  to 
foreclose  a  real-estate  mortgage  executed  by 
said '  defendants  to  secure  the  same,  and  by 
tbi-m  dellvei'ed  to  said  plaintiff.  The  petition 
alleged  that  the  plaintiff  Is  and  was  a  corpora- 
tion duly  and  legally  Incorporated  under  the 
laws  of  England.  The  defendants  demurred 
to  the  petition,  and  raised  the  sole  question  of 
the  power  of  a  foreign  corporation  to  main- 
tain an  action  in  this  state,  llie  demurrer 
was  sustained,  and  the  plaintiff  brings  the 
case  here  for  review.  We  know  of  no  stat- 
ute, and  none  has  been  cited  to  us,  which  for- 
bids a  foreign  corporation  from  being  a  party 
to  an  action  in  Kansas.  The  judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  de- 
murrer. 

(23  Mont.  BS) 

HUNTER  et  al.  t.  MONTANA  CENT. 

RY.  CO. 

(Supreme  0)nrt  of  Montana.    May  15,  1899.) 

RULROADS  —  EVIDSNCS —  Amendmkjjt — Haumlbsi 

£aKOB — Neoliqence — Contributort  Nbo- 

UOBNCE — Burden  or  Paoor. 

1.  There  is  no  error  in  excluding  a  question 
where  witness  has  already  answered  a  similar 
one. 

2.  Error  in  permitting  amendment  to  conform 
to  proof  was  harmless,  where  the  original  plead- 
inR  was  broad  enough  to  cover  the  proof. 

3.  The  evidence  conflicting  aa  to  whether  a 
whistle  was  blown  and  bell  rang  on  a  train's 
apprusiching  a  crossing,  the  court  properly  as- 
sumed that  signals  were  not  given  ia  directing 
verdict  for  tlie  company  because  of  plaintiff's 
contributory  neglieenee. 

4.  Under  Civ.  Code,  {  908,  making  it  a  mis- 
demeanor for  a  raikoad  to  permit  its  trains  to 
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approach  a  cnwsing  without  sounding  the  whis- 
tle and  ringing  the  bell,  such  action  is  negli- 
gence. 

5.  Deceased,  killed  at  a  railroad  crossing,  and 
two  of  his  companions,  lived  near  the  crossing, 
and,  witii  the  driver,  were  familiar  with  it. 
The  driver  passed  it  frequently;  once  before, 
that  day.  He  was  an  experienced  driver,  and 
his  team  was  gentle.  They  Itnew  that  vision  of 
tlie  track  and  approaching  trains  was  obstructed 
to  within  45  feet  of  the  ■  track,  and  that  they 
could  not  turn  out  at  that  point.  They  trotted 
their  team  to  within  30  feet  of  the  track,  on  a 
dark  night,  before  they  noticed  a  train  which 
was  then  upon  them.  They  bad  neither  stopped, 
looked,  nor  listened.  Bela,  that  action  would 
not  lie  against  the  company,  notwithstanding  it 
failed  to  ring  a  bell  and  blow  a  whistle. 

6.  Where  plaintiff's  evidence  raises  a  presump- 
tion of  oohtribatory  negligence,  the.  burden  ia  on 
him  to  remove  it;  and  hence  a  finding  of  con- 
tributory negligence  may  be  justified,  though  de- 
fendants offer  no  proof. 

Appeal  from  district  court,  I^wis  and 
Clarke  county;  Henry  W.  Blake,  Judge. 

Action  by  Herbert  Hunter  and  others 
against  the  Montana  Central  Railway  Compa- 
ny. There  wae  a  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Action  by  the  heirs  of  Henry  N.  Hunter  for 
damages  for  injuries  resulting  in  his  death. 
The  accident  In  which  the  injuries  were  re- 
ceived occnrred  In  Jefferson  county,  at  a  cross- 
ing of  the  pnblic  highway  leading  from  Lump 
City  to  Hartford  over  the  defendant's  road  at 
or  near  the  lattw  place.  On  January  13,  1896, 
at  about  8  o'clock  In  the  eTenlng,  the  de- 
ceased. Hunter,  with  three  companions,  John 
Wallace,  Kay  Reed,  and  T.  J.  Chestnut,  were 
driving  eastward  from  Lump  City  to  Hartford 
in  a  surrey.  The  conveyance  belonged  to 
Wallace,  who  sat  on  the  right,'  in  front,  and 
was  driving.  Chestnut  sat  beside  him.  Reed 
and  Hunter  sat  in  the  rear  seat.  Reed  occupy- 
ing the  right.  The  three  last  mentioned  had 
engaged  Wallace  at  Liunp  City  to  drive  them 
to  Hartford.  WaUace  and  Reed  resided  at 
Lump  City.  Hunter's  home  was  at  Clancy. 
Hartford  and  Clancy  are  stations  on  the  rail- 
road. Lump  City  lies  off  to  the  west.  All 
are  in  the  same  vicinity.  The  evening  was 
cold  and  dark,  but  qulel  There  was  no 
moon.  The  road  was  "pretty  rough."  All 
the  party  bad  lap  robes,  but  none  wore  muf- 
flersL  All  of  them  were  familiar  with  the 
crossing,  except  Chestnut,  who  was  a  stran- 
ger. The  railroad  in  the  vlchilty  of  the  cross- 
ing runs  north  and  south.  On  the  south  of 
the  highway  were  wiUo.w  bushes  extending 
along  the  line  of  the  railroad,  and  about  45 
feet  therefrom.  These  somewhat  obscured 
the  view  of  the  persons  approaching  on  the 
highway  from  the  west  tmtll  within  about 
this  latter  distance,  but  from  this  point  an 
approaching  train  can  be  plainly  seen  t<x 
about  200  feet  towards  the  south.  At  60  feet 
from  the  crossing  is  a  bridge.  From  this 
bridge  the  road  descends  gently  for  a  distance, 
and  then  ascends  in  the  same  way  to  reach 
the  grade  of  the  railroad.  This  part  of  the 
highway  is. a  narrow  turnpike,  with  a  ditch 
on  either  aide,  so  narrow  that  the  team  could 


not  be  turned.  Wallace,  the  driver,  was  a 
livery  man;  was  In  the  habit  of  driving  over 
this  road  often;  had  driven  over  at  least 
once  before,  on  that  day.  His  team  was  not 
"much  afraid  of  trains,"  and  on  this  occasion 
manifested  no  fear.  The  party  had  been  driv- 
ing "pretty  fast"  all  the  way.  Wallace  says 
they  had  been  trotting  "right  along,"  but  he 
thought  he  had  "slowed  them  up  to  a  walk 
at  the  bridge."  The  vehicle  made  a  good 
deal  of  noise.  A  party  of  young  people  had  a 
fire  about  250  feet  west  of  the  track  and  about 
60  feet  north  of  the  highway,  and  were  en- 
gaged in  skating.  Reed  hailed  this  party  as 
he  and  his  companions  came  up.  Further 
than  this,  none  of  the  party  spoke  until  they 
saw  the  train  approaching  from  the  south, 
when  Reed  hallooed  to  Wallace  "to  get 
there,"  and  Wallace  put  the  horses  over.  The 
train  was  observed  by  Chestnut  and  Reed 
while  the  team  was  still  some  45  feet  from 
the  track.  Wallace  saw  it  while  they  were 
20  to  30  feet  away.  He  says  he  first  check- 
ed the  team,  and  then  whipped  up  and  put 
the  horses  over.  The  train  consisted  of  an 
engine  and  caboose.  The  grade  of  the  rail- 
road was  downward  towards  the  north,  and 
the  train  was  drifting  at  from  20  to  25.  miles 
an  hour.  The  carriage  cleared  the  engine  by 
from  4  to  6  feet,  and  got  safely  over.  Hunt- 
er left  the  carriage  as  It  went  over,  was 
'  struck  by  the  engine,  and  so  badly  injured 
that  he  died  within  an  hour.  The  record  is 
somewhat  obscure  as  to  how  he  got  out  of  the 
carriage.  Chestnut  says  that  as  they  crossed 
the  track  Hunter  was  sitting  behind  him;  that 
he  looked  back  to  see  how  they  were  tnaldng 
it,  and  saw  him.  Wallace  says  that  after 
they  went  over  he  heard  Reed  say  that  Hunt- 
er had  Jumped  out  Reed  says  that  as  they 
cleared  the  tract  his  attention  was  fixed  upon 
the  train,  that  he  heard  Hunter  "fussing"  be- 
hind him,  and  that  upon  turning  he  found  him 
gone.  All  the  party  were  sober.  The  car- 
riage was  open  at  the  sides.  We  are  there- 
fore left  to  the  Inference  that  in  the  excite- 
ment of  the  moment  Hunter  Jumped  in  an 
an  effort  to  save  himself  from  an  expected 
collision.  Members  of  the  skating  party  saw 
the  light  of  the  approaching  train  at  a  distance 
of  half  a  mile,  and  also  heard  its  rumble. 
They  were  expecting  a  party  up  by  the  train 
from  Clancy,  a  few  miles  away.  Chestnut, 
Wallace,  and  Reed  all  testified  that  aftev 
they  saw  the  train,  their  only  chance  to, es- 
cape collision  was  to  whip  up  and  cross  over. 
There  is  a  conflict  in  the  evidence  as  to  wheth- 
er, the  headlight  was  burning,  and  also  as  to 
whether  the  whistle  was  sounded  or  the  bell 
rung  as  the  train  approached  the  crossing. 
There  is  no  conflict  as  to  the  other  facts 
stated.  They  all  appear  from  plaintiffs' 
proof.  When  the  evidence  was  all  in,  the 
defendant  asked  the  court  for  leave  to  amend 
its  answer  by  alleging  affirmatively  that 
Hunter  and  the  driver  of  the  team  both  omit- 
ted to  look  or  listen  for  the  approaching  train, 
and  to  take  any  care  or  precaution  to  avoid 
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collision  with  It  until  too  late.  The  defend- 
ant at  the  same  time  moved  the  court  to  di- 
rect the  jury  to  render  a  -verdict  In  Its  favor. 
The  court  granted  both  requests,  and  there- 
upon, after  the  answer  was  foi-mally  amended, 
under  the  direction  of  the  court  the  jury  ren- 
dered a  verdict  for  defendant  Judgment 
was  thereupon  entered  for  defendant.  From 
this  judgment,  and  an  order  denying  their  mo- 
tion for  a  new  trial,  plaintiffs  appeal. 

Walsh  &  Newman,  for  appellants.  A.  J. 
Shores,  for  respondent 

BEANTIiT,  O.  J.  (after  stating  the  facts). 
1.  Plaintiffs  except  to  the  ruling  of  the  court 
in  refusing  to  permit  the  witness  Reed  to  an- 
swer the  question,  "What  have  you  to  say  as 
to  whether  or  not,  under  the  circumstances,  it 
was  the  best  thing  to  do?"  The  purpose  of 
the  question  was  to  draw  out  the  opinion  of 
the  witness  as  to  the  propriety  of  putting  the 
team  over  In  front  of  the  train.  There  was 
ho  error  in  this  ruling.  This  witness  iiad  al- 
ready stated  that.  In  his  opinion,  this  was  the 
only  thing  to  do  to  avoid  a  collision.  Wal- 
lace and  Chestnut  also  testified  to  the  same 
effect.  Nothing  was  to  be  gained  by  a  repeti- 
tion. 

2.  The  answer  of  the  defendant,  as  It  was 
originally  made,  contained  allegations  of  con- 
tributory negligence  on  the  part  of  Hunter 
(the  deceased)  and  his  companions  broad 
enough  to  cover  the  matter  alleged  in  the 
amendment.  The  amendment  was,  therefore, 
immaterial;  but  the  error  In  permitting  it  to 
be  filed  resulted  In  no  prejudice  to  the  plain- 
tiffs. The  judgment  cannot  be  reversed  on 
this  account 

3.  The  gravest  question  presented  by  this 
appeal  Is  predicated  upon  the  action  of  the 
trial  court  In  directing  a  verdict  for  the  de- 
fendant Civ.  Code,  §  908,  provides  that  any 
railroad  corporation  In  this  state  which  "shall 
permit  any  locomotive  to  approach  any  high- 
way, road  or  railroad  crossing,  without  caus- 
ing the  whistle  to  be  sounded,  at  a  point  be- 
tween fifty  and  eighty  rods  from  the  crossing, 
and  the  bell  to  be  rung  from  said  point  until 
the  crossing  Is  reached,  •  •  •  ghall  be 
deemed  guilty  of  a  misdemeanor,"  etc.  As  to 
whether  the  required  warning  of  the  approach 
of  the  train  was  given  on  the  evening  in  ques- 
tion there  was  sharp  conflict  in  the  evidence. 
The  court.  In  directing  the  verdict  for  the  de- 
fendant, assumed  that  none  was  given.  The 
jury  were  told  that  the  defendant  had  been 
guilty  of  negligence  In  its  failure  to  do  this 
(holding,  on  this  Issue,  for  the  plalntiff.s).  but 
that  Hunter,  the  deceased,  and  Wallace,  the 
driver,  had  been  guilty  of  contributory  negli- 
gence in  falling  to  "stop,  look,  or  listen  for  an 
approaching  train";  and  that,  therefore,  de- 
fendant was  entitled  to  a  verdict.  This  as- 
iiumptlon  was  correctly  made;  for  the  court 
v'ould  not  pass  upon  the  credibility  of  the  wlt- 
npHses,  and,  as  the  proof  tended  to  establish 
this  fact.  It  was  assumed  as  proven.   The  legal 


conclusion  drawn  from  the  fact  thus  assumed 
to  be  proven  was  also  the  correct  one.  The 
failure  on  the  part  of  a  railroad  company  to  ob- 
serve these  precautions  enjoined  by  statute  is 
negligence.  Elliott  R.  R.  i  711;  Beach,  Con- 
trlb.  Neg.  f§  183,  186;  Railway  Co.  v.  Lee,  70 
Tex.  496,  7  S.  W.  857;  Harty  v.  RaUroad  Co., 
42  N.  Y.  4G8;  Ransom  v.  RaUway  Co.,  62  Wis. 
178,  22  N.  W.  147;  "Railway  Co.  v.  Burton 
(Ind.  Sup.)  37  N.  E.  150;  1  Thomp.  Neg.  p. 
419.  This  is  the  general  rule.  And,  even 
where  there  is  no  statutory  requiremetit  ui>on 
the  subject  it  Is  held  that  It  Is  still  the  duty 
of  the  company  to  use  such  care  and  precau- 
tion upon  approaching  a  crossing,  and  to  give 
such  signals,  as.  at  least,  ordinary  prudence 
and  diligence  would  require.  Harty  v.  Rail- 
road Co.,  supra;  1  Thomp.  Neg.  p.  419;  I,oui8- 
viUe  &  N.  R.  Co.  V.  Com.,  13  Bush,  388;  Beach, 
Contrlb.  Neg.  i  186.  These  requirements  are 
for  the  benefit  of  the  public,  and  persons 
traveling  upon  the  public  highways  have  a 
right  to  expect  a  compliance  on  the  part  of  the 
railroad  company.  But  failure  of  obedience 
on  the  part  of  the  railroad  company  to  the  re- 
quirements of  the  statute  does  not  excuse  the 
citizen  from  the  use  of  at  least  ordinary  dili- 
gence and  prudence;  so-  that  If  one.  upon  ap- 
proaching a  railroad  crossing  Intending  to 
pass  over  U,  falls  to  make  a  vigilant  use  of  his 
senses, — that  Is,  to  look  or  listen,  and  to  stop 
for  this  purpose,  if  necessary,  to  learn  If  there 
is  danger,— and  by  reason  of  this  failure  to  ex- 
ercise this  precaution  he  Is  injured,  then  he 
contributes  directly  to  such  injury,  and  can- 
not be  heard  to  say  that  the  railroad  company 
did  him  the  Injury,  and  should  compensate 
him  for  Its  wrong.  The  Injury  In  such  •ase 
Is  attributable  to  the  recklessness  and  want 
of  care  In  the  person  himself;  for  If  he  had 
performed  the  duty  he  owed  himself,  and  tak- 
en the  necessary  precaution,  he  would  not 
have  been  injured.  The  amount  of  care  to  be 
exerdsed  depends  somewhat  upon  the  special 
circumstances  of  each  case.  In  general,  the 
more  obstructed  the  view,  and  the  narrower 
and  more  difficult  the  crossing,  the  greater  Is 
the  duty  to  use  watchfulness  and  care.  Jus- 
tice Field,  In  discussing  a  case  similar  to  the 
present  one,  says:  "The  failure  of  the  engi- 
neer to  sound  the  whistle  or  to  ring  the  bell. 
If  such  were  the  fact,  did  not  relieve  the  de- 
ceased from  the  necessity  of  taking  ordinary 
precautions  for  her  safety.  Negligence  of  the 
company's  employiSs.ln  these  particulars  was 
no  excuse  for  negligence  on  her  part.  She 
was  bound  to  listen  and  to  look  before  at- 
tempting to  cross  the  railroad  track.  In  order 
to  avoid  an  approaching  train,  and  not  to 
walk  careles^sly  into  the  place  of  possible  dan- 
gei*.  Had  she  used  her  senses  she  would  not 
have  failed  both  to  hear  and  to  see  the  train 
whjch  was  coming.  If  she  omitted  to  use 
them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  of  culpable  negligence, 
and  so  far  contributed  to  her  Injuries  as  to 
deprive  her  of  any  right  to  complain  of  others. 
If,  using  them,  she  saw  the  train  coming,  and 
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yet  tmdertook  to  cross  the  track.  Instead  b( 
waiting  for  the  traln^  to  pass,  and  was  In- 
jured, the  consequences  of  her  mistake  and 
temerity  cannot  be  cast  upon  the  defendant." 
RaUroad  Co.  v.  Houston,  95  U.  S.  6»7.    This 
language  is  quoted  with  approval  by  Jastlce 
Blatchford  in  Schofleld  v.  Railway  Co.,  114 
U.  S.  615,  5  Sup.  Ct  1125.    See,  also,  Das- 
comb  V.  Railroad  Co.,  27  Barb.  221;   Haas  v. 
KaUroad   Co.,  47  Mich.  401,   11  N.   W.  216; 
Schaefert  V;  Railroad  Co.  (Iowa)  17  N.  W. 
893;  Taylor  v.  RaUway  Co.,  86  Mo.  457;  Pep- 
per V.  Railway  Co.  (Cal.)  88  Pac.  974;   Rail- 
way Co.  v.  Adams  (Kan.  Sup.)  6  Pac.  529; 
Beach,  Contrib.  Neg.  §  185;    1  Thomp.  Neg. 
p.  430;    Hearne  v.  Railroad  Co.,  50  CaL  482. 
In  this  case,  the  deceased  and  two  of  his 
.■ompanlons  lived  in  the  vicinity  Of  this  cross- 
ing.   Their  hired  driver  passed  it  frequently. 
He  had  passed  It  once  before  on  that  day. 
He  was  an  experienced  driver.    His  team  was 
gentle.    He  and  they  were  familiar  with  the 
crossing,  from  living  in  Its  vicinity,  and,  pre- 
sumably, with  the  passage  of  trains.    They 
knew  that  the  vision  was  more  or  less  ob- 
structed at  that  point,  and  that  they  would 
be  within  45  feet  of  the  track  before  they 
conld  see  a  passing  train.    They  knew  there 
was  no  opportunity  to  turn  out  at  this  point. 
And  yet.  In  the  face  of  all  this,  they  trotted 
the  team  up  to  within  30  feet,  at  most  (to  take 
the  driver's  account),  before  their  attention 
was  given  to  the  prol»ble  danger.    They  then 
found  it  upon  them  (If  the  story  of  the  sur- 
vivors is  to  be  taken  as  true),  and  were  com- 
pelled to  make  the  dash  over  to  save  them- 
selves.   They  neither  stopped,  nor  looked,  nor 
listened.    In  fact,  they  made  no  use  of  their 
senses.    It  seems  that  they  might  have  check- 
ed their  team  with  safety.    All  of  these  pre- 
cautions were  omitted.    The  attention  they 
should  have  given  to  their  own  safety  doubt- 
less they  gave  to  the  skating  party;  and  now 
it  is  sought  to  have  the  railroad  company  com- 
pensate the  brothers  and  sisters  for  the  death 
of  tb^  brother,  when  he  and  his  companions, 
by  the  most  ordinary  care,  could  have  avoid- 
ed it.    We  do  not  think  the  blame  for  the  loss 
thus  occasioned  should  be  cast  upon  the  de- 
fendant.   Under  the  assumption  of  the  trial 
court  that  it  had  failed  in  its  duty,  It  was 
sniHty  of  negligence,  and  subject  to  punish- 
ment   But  that  is  no  sufficient  reason  why 
the  deceased  and  his  companions  should  b^ 
held  blameless.    It  does  not  alter   the  case 
that  the  deceased  endeavored  to  save  himself 
by  leaving  the  carriage,  and  thus  fell  before 
£he  train.    The  determining  fact  In  the  case 
8  that  the  party  went  recklessly  and  heed- 
lessly Into  th,e  danger  from  which  he  thtis 
sought  to  escape.    The  district  court  commit- 
ted no  error  in  directing  a  verdict  for  the  de- 
fendant 

But  the  plalntlfTs  insist  that  It  Is  the  rule 
adopted  by  this  court  that  be  who  relies  upon 
contributory  negligence  as  a  defense  must  al- 
lege and  prove  it,  and  that  therefore  the  ac- 
tion of  the  lower  court  was  wrong,  in  view  of 


the  fact  that  the  defendant  offered  no  proof 
of  negligence  on  the  part  of  deceased.  This 
rule  is  well  settled  by  several  decisions  of  this 
court  as  plaintiffs  contend.  Higley  v.  Gilmer, 
3  Mont.  90;  Wall  v.  Railway  Co.,  12  Mont 
44,  29  Pac.  721;  Nelson  v.  City  of  Helena, 
16  Mont.  21,  39  Pac.  905;  MulviUe  v.  Insur- 
ance Co.,  19  Mont  95,  47  Pac.  650.  But  It  la 
a  corollary  to  that  rule,  also  recognized  by 
this  court  as  is  well  said  by  Justice  De  Witt 
in  Nelson  v.  City  of  Helena,  supra,  "that 
whenever  the  plaintiff's  own  case  raises  a  pre- 
sumption of  contributory  negligence  the  bur- 
den of  proof  Is  immediately  upon  him.  In 
such  a  case  it  devolves  upon  the  plaintiff,  as 
of  course,  to  clear  himself  of  the  suspicion  of 
negligence  that  he  has  himself  created.  He 
must  make  obt  his  case  in  full;  and,  where 
the  circumstances  attending  the  Injury  were 
such  as  to  raise  a  presumption  against  him 
in  respect  to  the  exercise  of  doe  care,  the  law 
requires  bin  to  establish  affirmatively  his 
freedom  frou  contributory  fault"  The  case 
at  bar,  in  our  opinion,  comes  squarely  within 
the  principles  here  annoimced.  The  judgment 
and  order  appealed  from  will  therefore  be  af- 
firmed.   Affirmed. 

HUNT  and  PIGOTT,  JJ.,  concur. 


(22  Mont.  634) 
BRYANT  V.  DAVIS  et  al. 
(Supreme  Court  of  Montana.     May  15,  1899.) 

TbUSTS — ENTOROGHENT — JODOMBNT  ON   PLEiLDlNOa 

— AuBNOMBNT—AFPaAii— Final  Oboes. 

1.  Where,  in  a  suit  to  enforce  a  resulting 
trust,  the  complaint  alleges  an  agreement  by 
defendants  to  purchase  property  for  the  benefit 
of  plaintiff,  and  the  answer  denies  generally 
the  allegations  of  the  complaint  and  sets  up  a 
different  agreement,  which,  if  proved,  will  de- 
feat plaintiff's  suit,  a  judgment  on  the  plead- 
ings cannot  be  entered  for  plaintiff. 

2.  Plaintiff  is  not  entitled  to  judgment  on  the 
pleadings  merely  because  the  verification  of 
the  answer  is  defective,  as  the  verification  is  no 
part  of  the  pleading. 

3.  Where  an  appeal  is  taken  from  a  "judg- 
ment and  order  *  •  ♦  denying  defendants' 
motion  to  vacate."  the  recital  of  several  nonap- 
pealable orders  docs  not  affect  defendants'  right 
to  appeal. 

4.  A  judgment  declaring  a  trust  and  remov- 
ing the  trustee  is  a  final  order,  from  which  an 
appeal  will  lie,  notwithstanding  that  it  directs 
the  trustee  to  file  an  inventory  and  an  account 
of  all  property  received  by  him  as  trustee. 

5.  An  amended  answer  may  be  filed  pending 
a  motion  by  plaintiff  for  judgment  on  the 
pleadings. 

Appeal  from  district  court  Silverbow  coun- 
ty; William  Clancy,  Judge. 

Suit  by  William  C.  Bryant  against  Andrew 
J.  Davis  and  the  First  National  Bank  of 
Butte.  There  was  a  judgment  for  plaintiff, 
from  which  defendants  appeal.    Reversed. 

Geo.  A.  Clark,  for  appellants.  Wm.  C.  Bry- 
ant Wells  Hendershott,  and  H.  N.  Blake,  for 
respondent 

HUNT,  J.  Action  to  establish  and  enforce 
a  trust  arising  out  of  an  alleged  parol  agree- 
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ment  between  plaintlfF  and  defendant  bank. 
Plaintiff  asked  tbe  court  to  require  the  trus- 
tee to  account,  to  remove  the  trustee,  to  ap- 
point another,  and  for  general  relief.  De- 
fendants filed  separate  answers.  Plaintiff's 
motion  for  Judgment  on  the  pleadings  was 
granted,  and  Judgment  entered  for  plaintiff. 
Defendants  appeaL 

1.  Defendants  are  correct  In  ttaelr  conten- 
tion that  tbe  court  erred  In  rendering  Judg- 
ment on  tbe  pleadings.  Plaintiff  set  up, 
among  other  things,  a  specific  agreement  un- 
der which  defendant  Davis  was  to  act  for 
plaintiff  and  defendant  bank  In  tbe  matter 
of  buying  In  certain  property  to  be  sold  un- 
der execution,  and  to  bold  title  to  the  same 
for  plaintiff  and  tbe  defendant  bank,  dispose 
of  tbe  same,  and  pay  over  tbe  proceeds  to 
plaintiff  and  tbe  bank,  according  to  their  re- 
spective claims  against  certain  Judgment 
debtors.  By  answer,  Davis  denied  "the  agree- 
ment alleged,  or  any  sudi  agreement  what- 
ever," that  tbe  property  levied  on  under  ex- 
ecution should  be  sold  thereunder  for  plain- 
tiff's and  tbe  bank's  benefit,  or  that  tbe  pro- 
ceeds of  any  sale  should  be  distributed  be- 
tween plaintiff  and  defendant;  denied  that 
upon  tbe  sale  he  was  selected  to  bid  In  the 
property,  at  In  any  manner  to  bold  title  to 
the  same,  for  plaintiff  and  the  bank;  denied 
"that  upon  the  sale  auder  the  execution  men- 
tioned, or  upon  any  sale  in  furtherance  of 
the  agreement  alleged,  or  any  such  agreement 
to  carry  out  said  alleged  agreement,  or  any 
such  agreement,  said  Davis  purchased  any  or 
all  of  tbe  property  levied  upon  as  alleged,  or 
in  any  manner";  and  denied  that  at  any  time, 
"pursuant  to  tbe  agreement  alleged,  or  any 
such  agreement  or  to  carry  out  said  alleged 
agreement,  or  any  such  agreement,  said  Davis 
took  or  held  posuesslon  of  any  or  all  of  the 
property  mentioned,  or  held  title  to  the  same, 
or  any  part  thereof,  as  trustee  for  the  plain- 
tiff and  said  bank,  or  commenced  the  execu- 
tion of  the  trust,  or  any  trust  In  favor  of 
said  plaintiff,  under  any  contract  with  him 
or  anybody  else."  In  addition  to  these  and 
other  specific  denials,  he  denied  generally  all 
the  allegations  of  th€  complaint  not  specifical- 
ly admitted,  or  denied.  We  look  upon  the 
foregoing  specific  denials  as  sufficient  to  raise 
an  issue  as  to  the  existence  of  tbe  agreement 
set  forth  in  the  complaint,  while  the  general 
denial  put  In  issue  whatsoever  was  not  spe- 
clflcall.v  admitted  or  denied.  There  may  have 
been  an  agreement  between  tbe  defendant 
Davis  and  tbe  bank;  but  if  in  Its  essential 
features  it  was  not  the  agreement  pleaded  by 
plaintiff,  plaintiff  could  not  recover  under  the 
allegations  of  this  complaint  Where  there 
are  distinct  denials  of  facts  material  to  plaln- 
tilTs  recovery,  plaintiff  is  not  entitled  to  have 
such  denials  treated  as  nullities,  so  as  to  ob- 
tain Judgment  on  tbe  pleadings.  Bach,  Cory 
&  Co.  V.  Montana  Lumber  &  Produce  Co.,  15 
Mont  345,  39  Pac.  291.  Tbe  answer  of  tbe 
bank  also  denied  the  agreement  pleaded  by 
plaintiff,  and  that  tbe  agreement  pleaded,  or 


any  such  agreement  was  acted  upon  by  Itself 
or  Davis.  It  also  denied  generally  all  the  al- 
legations of  tbe  complaint  not  specifically  ad- 
mitted or  denied,  and  affirmatively,  though 
needlessly,  set  up  a  materially  different  agree- 
ment from  that  pleaded  by  plaintiff,— one 
which.  If  proven  to  have  been  made,  would 
have  defeated  plalntUTs  recovery.  This  an- 
swer likewise  raised  material  issues  upon 
which  evidence  should  have  been  beard. 

2.  Tbe  fact  that  the  answers  were  verified 
on  tbe  best  knowledge.  Information,  and  be- 
lief of  tbe  persons  making  them  cannot  affect 
tbe  materiality  of  the  Issues  raised  by  the 
averments  of  tbe  pleadings  themselves, 
which  were  positively  stated.  Davis  was 
absent  from  the  county  when  bis  answer  was 
filed,  and  defendant  bank  Is  a  corporation. 
Tbe  verifications  were  correct  Code  Civ. 
Proc.  {  731.  Again,  verifications  are  no  part 
of  the  pleadings  (Johnson  v.  Mining  Co.,  id 
Mont  30,  47  Paa  337);  and  under  no  cir- 
cumstances win  a  motion  for  Judgment  on 
the  pleadings  lie,  unless  upon  the  pleadings 
themselves  a  party  Is  entitled  thereto. 

3.  Respondent  says  that  the  order  api>ealed 
from  is  not  a  final  Judgment,  but  an  order 
for  a  Judgment  and  cites  us  to  Nelson  y. 
Donovan,  14  Mont  78,  85  Pac.  227.  This 
appeal,  however,  is  "from  tbe  Judgment  and 
order  made  and  entered  in  the  above-entitled 
action  •  •  •  in  favor  of  the  above-named 
plaintiff  and  against  said  defendants,  deny- 
ing defendant  Davis'  motion  to  vacate,"  etc. 
Tbe  recital  of  tbe  several  orders  of  the  court 
made  before  Judgment  not  embraced  in  tbe 
Judgment  proper,  even  If  said  orders  are  not 
appealable,  should  not  be  construed  as  les- 
sening tbe  effect  of  tbe  appeal  front  tbe  Judg-  . 
ment  and  those  orders  made  therein,  which 
are  reviewable  on  appeal  from  tbe  Judgment. 

4.  Respondent  finally  says  that  the  Judg- 
ment is  not  a  final  Judgment  from  which  an 
appeal  lies  under  section  1722  of  the  Code  of 
Civil  Procedure.  This  argument  rests  upon 
the  fact  that  the  court  in  its  Judgment  after 
declaring  Davis  a  trustee,  and  ordering  him 
removed,  and  that  be  be  devested  of  title  to 
tbe  property  held  by  him  as  trustee,  ordered 
him  to  file  an  inventory  of  property  and 
statement  of  all  money  received  by  him  as 
trustee  under  tbe  sale  made  by  him.  But  in 
adjudging  Davis  to  be  a  trustee  under  tbe 
agreement  alleged  in  the  complaint  and  in 
summarily  removing  blm  from  the  position 
of  trust  and  devesting  him  of  title  to  the 
trust  property,  the  court  did  finally  deter- 
mine the  rights  of  the  parties,  leaving  noth- 
ing at  all  for  Davis  to  do,  except  within  10 
days  to  "make  a  full,  true,  and  perfect  in- 
ventory, under  oath,  of  all  property  of  every 
name  and  nature  acquired  by  blm  at  the 
execution  sale  aforesaid,  together  with  a 
statement  of  any  and  all  moneys  that  came 
into  his  bands  under,  by,  or  through  the  sale 
aforesaid,  •  •  •  and  file  the  same  •  •  * 
with  the  clerk  of  this  court"  and  to  turn 
over  all  pi°opei't>'  and  money  held  by  him  as 


Digitized  by 


Google 


Mont) 


STATE  v.  DISTRICT  COURT  OF  SIXTH  JUDICIAL  DIST. 


145 


trustee  to  Emmett  Callahan,  who  was  ap- 
pointed Davia*  successor  In  the  same  decree 
of  the  court.  This  branch  of  the  case  Is  dis- 
posed of  by  the  decision  In  Arnold  v.  Sinclair, 
11  Mont.  556,  29  Pac.  340,  where  It  was  de- 
termined that.  If  after  a  decree  In  equity  has 
been  entered  no  further  questions  could  come 
before  the  court  except  such  as  are  necessary 
for  carrying  the  decree  into  effect,  it  Is  final, 
within  the  meaning  of  the  Code.  Code  CIt. 
Proc.  iS  1000,  1722.  Without  fully  approving 
of  that  doctrine,  which  has  been  distinctly 
repudiated  by  the  United  States  supreme 
court  In  Latta  t.  Kllboum,  150  U.  S.  524,  14 
Sup.  Ct.  201,  decided  since  Arnold  v.  Sin- 
clair, we  yet  recognize  that  It  has  the  support 
of  many  cases,  and  hold  that  In  this  Instance 
It  ought  not  to  be  departed  from. 

5.  Defendants  were  denied  leave  to  file 
amended  answers,  the  court  saying:  "The 
motion  to  file  amended  answers  having  been 
filed  while  the  motion  for  Judgment  on  the 
pleadings  was  i>endlng,  the  court  applies  the 
same  rule  in  this  case  as  In  cases  where  de- 
murrers are  confessed  and  the  party  demur- 
ring pleads  over,  which  Is  a  substantial  con- 
fession, and  in  every  case  Is  so  treated.  In 
view  of  all  of.  which,  the  motion  for  leave  to 
file  amended  answers  Is  hereby  overruled." 
The  court's  position  on  this  point  cannot  be 
sustained,  and  we  advise  that  defendants  be 
given  permission  to  amend  their  answers,  if 
they  wish  to  do  so.  Judgment  reversed.  Re- 
versed. 

BRANTLX,  C.  3^  and  PIGOTT,  J^  concur. 


(22  Hont.  t4») 

STATE  ex  reL  BEINS  et  al.   v.  DISTRICT 

COURT  OP  SIXTH  JUDiaAIi  DIST. 

IN  CARBON  COUNTY. 

(Supreme  Court  of  Montana.    May  15,  1889.) 

ArrxAi, — Stat  Bo2?i>— Bslbasx  or  Subbties. 

By  Civ.  Code,  f§  3681,  3682.  a  surety  can- 
not be  held  beyond  the  express  terms  of  his  con- 
tract, interpreted  as  other  contracts  are.  By 
Code  Civ.  Proc.  U  1728,  1730,  an  appeal  does 
not  stay  execution  unless  appellant  execDtea  an 
nndertaking  with  sureties,  conditioned  to  pay 
the  judgment  as  affirmed,  which  appeal,  thus 
perfected,  stays  further  proceedings  below.  Id. 
I  17.32,  provides  that,  on  failure  of  sureties  to 
Justify,  when  excepted  to,  execution  on  the  jodg- 
oient  shall  no  longer  be  stayed.  Eeld,  that  issu- 
ance of  an  execution  where  sureties  failed  to 
justify  mtist  be  regarded  as  an  election  to  re- 
lease them,  and  a  waiver  of  appellees'  rights 
to  thereafter  insist  on  their  liability,  notwith- 
standing the  execution  was  rendered  nugatory 
by  injunction  in  a  proceeding  to  which  the  sure- 
ties were  not  parties,  and  with  which  they  had 
nothing  to  do. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  57  Pac.  89. 

PER  CURIAM.    Defendant's  counsel  pray 

for  a  rehearing,  calling  our  attention  to  the 

fact  that  U  appears  by  the  record  in  the  case 

of  Bedt  v.  O'Connor  (Mont.)  53  Pac.  94,  cited 

57  P.— 10 


In  the  opinion,  that  on  May  1^  1897,  execution 
was  Issued  directed  to  the  sheriff  of  Gallatin 
county,  who  levied  upon  and  advertised  for 
sale  certain  real  estate  of  Beck,  but  that  about 
JuTy  1,  1897,  Beck  caused  a  writ  of  injunction 
to  be  issued  out  of  the  district  court  of  Gal- 
latin county,  restraining  the  sheriff  from  mak- 
ing a  sale,  whereupon  the  sheriff  returned  said 
execution  Without  making  such  sale,  or  the 
sale  of  any  property,  under  the  execution. 
The  district  court  dissolved  the  injunction,  but 
continued  It  In  force  pending  an  appeal  to  this 
court.  On  appeal  the  order  of  the  lower  comrt 
dissolving  the  temporary  Injunction  order  was 
aflii-med  on  May  9,  1898.  Beck  v.  Fransham, 
21  Mont  117,  53  Pac.  96.  It  therefore  ap- 
pears that  no  property  was  ever  sold  under 
the  execution  issued  to  the  sheriff  of  Gallatb) 
county,  nor  was  any  other  execution  Issued 
until  after  the  Judgment  in  the  case  of  Beck 
V.  O'Connor  was  affirmed  by  this  court  on 
May  9,  1898.  These  dates  and  facts  disdose 
that  the  petition  of  relators  for  the  writ  of 
certiorari  erred  In  Its  allegation  that  the 
"property  of  said  plaintiff  and  appellant  Wil- 
liam Beck  was  seized  and  sold  thereunder  dur- 
ing the  pendency  of  said  appeal."  In  their 
brief,  also,  relators  made  the  same  mistake, 
and,  as  no  correction  of  the  statements  was 
made  by  defendant  before  the  submission  of 
the  case,  we  took  the  averment  of  the  petition 
to  be  in  exact  accord  with  the  record,  and 
relied  thereon  as  in  admitted  fact.  It  is  con- 
ceded that  the  mistake  was  inadvertently 
made  and  overlooked  by  the  respective  conn-, 
sel,  but  now  that  it  is  brought  to  our  attention 
we  are  pleased  to  rectify  It.  However,  after 
consideration  of  the  facts  as  modified,  we  arc 
unable  to  change  our  opinion  as  to  the  legral 
principles  applicable  to  the  case.  It  matters 
not  that  the  Judgment  debtor.  Beck,  insisted 
In  Beck  v.  Fransham,  supra,  that  the  execu- 
tion of  the  bond  operated  as  a  stay,  notwith- 
standing the  fact  that  the  sureties  failed  to 
Justify,  for  his  contention  could  not  modify 
the  contract  of,  or  impose  any  liability  upon, 
the  sureties  on  the  stay  bond  not  Included  In 
the  bond  Itself;  and  it  Is  the  sureties^  rights 
which  are  here  Involved.  O'Connor  and  Coop 
er,  having  caused  the  execution  to  Issue,  and 
the  property  of  Beck  to  be  levied  upon  pend- 
ing the  appeal,  must  be  regarded  as  having 
elected  to  release  the  sureties,. and  as  having 
waived  their  rights  to  thereafter  insist  upon 
the  sureties'  Uabllity;  and  it  matters  not  that 
an  actual  sale  was  prevented,  the  intervention 
through  which  the  sale  was  stopped  having 
been  a  proceeding  to  which  the  sureties  were 
not  parties,  and  with  which  they  had  nothing 
to  do.  O'Connor  and  Cooper  cannot  play  fast 
and  loose  by  suing  out  and  levying  execution, 
thus  violating  the  contract,  yet  afterwards 
have  It  enforced  for  the  reason  that  execution 
was  stayed,  the  stay  not  having  been  procured 
at  their  instance.  If  the  property  of  Beck 
turned  out  to  be  insufficient  to  pay  the  Judg- 
ment, the  sureties  ought  not  to  be  responsible 
for  the  deficiency,  for  they  had. long  before 
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been  released  by  the  acta  of  O'Conoor  and 
Cooper.  Tbe  motion  muat  be  denied.  Motion 
denied. 


(&  Mont  539) 

HAMILTON  T.  NELSON. 

(Supreme  Court  of  MoDtana.    May  15;  1899.) 

RsTiaw — ^Vbrdict — Wbiohi  or  EviBSNca — Oboib 

roB  Nbw  TBiiti/— Scofb. 

1.  The  discretion  of  the  trial  judge  in  grant- 
ing a  new  trial  on  tbe  ground  that  the  verdict 
is  against  the  weight  of  evidence  will  not  be  dis- 
turbed on  appeal. 

2.  An  order  for  a  new  trial  generally  is  too 
broad  where  the  only  objection  to  the  verdict 
wai  that  the  evidence  was  insutUcient  to  sustain 
It  ap  to  only  a  part  of  the  alleged  causes  of  ac- 
tion, and  it  could  be  readily  granted  as  to  those 
Issaes  improperly  tried  without  confusion  result- 
ing on  the  retrial. 

Appeal  from  district  court.  Deer  Lodge 
county;   Theo.  Brantly,  Judge. 

Action  by  Jamea  L.  Hamilton,  executor  of 
the  estate  of  Michael  Sullivan,  deceased, 
against  Sarah  A.  Nelsou,  administratrix  of  the 
estate  of  John  W.  Nelson,  deceased.  From 
an  order  granting  a  new  trial  on  a  verdict 
tot  defendant,  defendant  appeals.    Modified. 

0.  B.  O'Bannon  and  W.  B.  Rodgers,  for  ap- 
pellant O.  B.  Winston  and  W.  H.  Trlppett, 
for  respondent 

PIGOTT,  J.  Two  causea  of  action,  separ- 
ately stated  and  numbered  as  l8  required  by 
the  last  paragraph  of  section  672  of  the  Code 
of  Civil  Procedure,  are  united  In  tbe  com- 
plaint Tbe  subject  of  the  first  cause  is  a 
promissory  note  for  $860,  alleged  to  bare  been 
executed  by  defendant's  Intestate  to  plain- 
tllTs  testator;  the  second  cause  of  action  Is 
based  upon  a  judgment  for  $299,  alleged  to 
have  been  rendered  against  the  Intestate  and 
In  favor  of  the  testator.  The  Issues  raised 
by  the  answer  were  submitted  to  a  Jury,  who 
rendered  a  general  verdict  for  defendant 
Plaintiff  moved  for  a  new  trial  of  the  whole 
case  upon  tbe  sole  ground  that  the  evidence 
was  Insulllclent  to  Justify  a  verdict  for  de- 
fendant 00  the  first  cause  of  action.  The 
court  granted  the  motion  as  made,  thereby 
vacating  the  verdict,  and  ordering  a  new 
trial  of  both  causes.    Defendant  appeals. 

1.  Tbe  defendant  assigns  as  error  tbe  ac- 
tion of  the  court  In  granting  a  new  trial  of  the 
first  cause  of  action  stated  In  the  complaint 
His  counsel  assert  that  the  defense  Interpo.«ed 
was  proved  by  a  clear  preponderance  of  tbe 
evidence.  After  a  careful  examination  of  the 
record  we  are  of  the  opirinn  that  the  court 
below  did  not  abuse  Its  discretion  In  grant- 
ing a  new  trial  of  tbe  first  cause,  for  the 
weight  of  the  evidence  Is  not  manifestly  with 
tbe  defendant.  Whether  or  not  a  new  trial 
should  be  granted  for  the  reason  that  the 
verdict  Is  against  the  weight  of  the  evidence. 
Is  a  question  peculiarly  within  the  sound  legal 
discretion  of  the  trial  Judge,  who  has  the 
advantage  of  seeing  tbe  witnesses,  of  hearing 
their  testimony  orally  delivered,  and  of  ob- 


serving their  demeanor  and  conduct  upon  tbe 
stand; '  hence  the  exercise  of  such  discretion 
will  not  be  disturbed  by  this  court 

2.  The  court  erred,  however.  In  granting  a 
new  trial  generally.  Tbe  only  attack  made 
upon  the  verdict  was  that  the  evidence  was 
Insufficient  to  sustain  It  as  to  the  first  cause 
of  action.  Plaintiff  conceded  that  the  second 
cause  of  action  was  properly  tried,  and  tbe 
correct  result  reached.  The  order  granting  a 
new  trial  Is  too  broad.  In  the  case  at  bar, 
as  In  Wilson  v.  Barbour,  21  Mont  176,  53  Pac 
315,  tbe  statement  of  each  cause  of  action 
Is  practically  a  complaint  in  Itself.  No  in- 
terdependence exists,  but  each  cause  Is  in  all 
respects  as  independent  of  tbe  other  as  if  It 
were  tbe  sole  matter  In  the  complaint  In 
RamsdcU  v.  Clark,  20  Mont  103,  49  Pac  591, 
tbe  following  pertinent  language  Is  used: 
"Where  the  Issue  or  issues  In  one  cause  of  ac- 
tion have  been  properly  tried,  and  those  in 
another  cause  of  action  in  tbe  same  suit  have 
been  improperly  tried,  it  Is  the  duty  of  tbe 
trial  court,  in  passing  upon  a  motion  for  a 
new  trial,  to  grant  It  only  as  to  those  Issues 
which  have  been  improperly  tried,  where  this 
can  be  done  readily,  and  without  confusion  re- 
sulting upon  the  retrial."  So  much  of  the  or- 
der appealed  from  as  sustains  the  motion 
for  a  new  trial  of  the  first  cause  of  action  to 
affirmed,  but  that  part  of  tbe  order  grant- 
ing a  new  trial  of  the  second  cause  Is  revers- 
ed.  The  case  is  remanded,  with  direction  to 
modify  the  order  so  that  It  shall  conform  to 
the  views  herein  expressed.  The  defendant 
will  recover  tbe  costs  of  this  appeal.  Let 
remittitur  Issue  forthwith.  Modified  and  re- 
manded. 

HUNT,  J.,  concurs.  BRANTLT.  a  J.,  dis- 
qualified. 


024  Cat.  362) 
HOLLADAT  v.  CITY  AND  COUNTY  OP 

SAN  FRANCISCO.     (S.  F.  1,298.)  ' 

(Supreme  Court  of  California.     May  8,  1889.) 
Ras  Fbahciboo  Pubbu)  Lands — DoHATioir— 

OsorXAKCBS. 

On  June  20, 1855,  the  city  of  San  Francisco 
adopted  Ordinance  No.  822,  Icnown  as  the  "Van 
Ness  Ordinance,"  relinquishing  and  granting 
all  of  the  right  and  claim  of  the  city  to  lands 
within  its  corporate  limits  to  pi^rsong  who  were 
In  actual  pos.spssion  thereof  prior  to  January  1, 
1855.  On  Segtember  25,  1855,  it  adopted  Ordi- 
nance No.  84o.  providing  for  a  map  exhibiting 
the  streets  and  grounds  reserved  for  use  of  the 
city;  and  thereafter  the  so-called  Van  Ness 
map  was  prepared,  and  on  October  16,  1856, 
adopted  by  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco,  by  order  declaring 
it  to  be  the  plan  of  the  city  in  respect  to  the 
location  and  establishment  of  streets  and  ave- 
nues, and  the  reservation  of  squares  and  lots 
for  public  purposes.  On  March  11,  1858,  the 
legislature  ratified  the  ordinances  and  order 
(St.  1858,  pp.  52-56);  and  on  July  1,  1804,  con- 
gress passed  an  act  (13  Stat  333)  providing 
that  all  the  right  and  title  of  the  United  States 
to  lands  within  the  city  limits,  as  defined  April 
15,  18.')1,  was  relinquished  to  the  city  for  the 
uses  and  purposes  specified  in  the  ordinances. 

*  Behearing  denied  June  2, 1880k 
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ffWrf,  that  Onlinance  Xo.  822  did  not  itself  op- 
erate to  convey  title  to  one  who  was  in  pos- 
session of  land  at  the  time  when  it  was  passed, 
but  thnt  it  derived  its  force  from  the  art  of  the 
legislatore,  and  the  act  of  congress  confirming 
it,  and  that  a  square  designated  on  the  Van 
Ness  map  as  a  public  park  was  dedicated  to  a 
public  use  by  reason  of  these  acts,  and  one 
claiming  and  in  possession  of  land  in  such  park 
prior  to  January  1,  1855,  did  not  acquire  title 
thereto  by  such  possession. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  covinty 
of  San  Francisco. 

Action  by  S.  W.  HoIIaday  against  the  city 
and  county  of  San  Francisco.  From  a  Judg- 
ment for  defendant,  and  certain  orders,  plain- 
tiff appeals.    Affirmed. 

S.  W.  &  E.  B.  Holladay,  L.  D.  McKIslck, 
and  Jefferson  Chandler,  for  appellant.  H.  T. 
Cresswell  and  GalUard  Stoney,  for  respondent 

BRITT,  0.  Plaintiff  claims  to  be  tlie  own- 
er of  a  half  block  of  land  lying  along  the 
south  side  of  Washington  street,  between 
Gough  and  Oetavla  streets.  In  the  city  and 
county  of  San  Franqlsco.  and  prosecutes  this 
action  to  quiet  bis  title  thereto.  Said  half 
block  Is  parcel  of  the  lands  to  which  the  city, 
early  in  Its  history,  laid  claim  as  successor 
of  the  former  Mexican  pueblo.  On  June  20, 
1855,  the  common  council  of  the  city  passed 
Ordinance  No.  822,— the  so-called  "Van  Xess 
Ordinance,"— the  second  section  whereof  pro- 
ceeded as  follows:  "The  city  of  San  Francis- 
co hereby  relinquishes  and  grants  all  the  right 
and  claim  of  the  city  to  the  lands  within  the 
corporate  limits  to  the  parties  in  the  actual 
possession  thereof,  by  themselves  or  tenants, 
on  or  before  the  first  day  of  January,  A.  D. 
1865,  and  to  their  heirs  and  assigns  forever; 
•  *  *  provided,  such  possession  has  been 
continued  up  to  the  time  of  the  Introduction 
of  this  ordinance  In  the  common  council,"  etc. 
There  were  various  exceptions,  of  no  present 
concern;  and  by  sectlpn  4  of  the  ordinance 
the  dty  reserved  to  Itself  "such  lots  and  lands 
as  may  be  selected  and  reserved  for  streets 
and  other  public  purposes  under  the  provi- 
sions of  the  next  succeeding  sections."  Sec- 
tion 10  of  the  same  provided  that  application 
should  be  made  to  the  legislature  to  confirm 
and  ratify  the  ordinance,  and  to  congress  to 
relinquish  the  right  and  title  of  the  United 
States  to  the  said  lands  for  the  uses  and  pur- 
poses in  the  ordinance  specified.  On  Septem- 
ber 27,  1855,  said  common  council  passed  Or- 
dinance No.  845,  providing,  among  other 
things,  for  the  preparation  of  a  plan  exhlblt- 
ng  the  streets  and  other  grounds  reserved  for 
'he  use  of  the  city,  and  to  be  selected  and  lo- 
cated pursuant  to  the  former  ordinance  (Xo. 
'22),  Thereafter,  ostensibly  under  authority 
■  f  said  ordinances,  a  map  or  plan,  commonly 
inown  as  the  "Van  Ness  Map,"  was  prepared 
by  a  commission  chosen  by  the  common  coun- 
cil, upon  which  was  delineated,  as  set  apart 
for  public  use.  a  square  called  "Lafayette 
Park,"  Including  the  premises  here  In  contro- 
versy; and  on  October  16,  1856,  a  body  acting 


as  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  (the  act  of  April  10, 
185G,  consolidating  the  government  of  the  city 
and  county,  having  meanwhile  gone  Into  ef- 
fect) passed  an  order  In  terms  adopting  the 
said  map,  and  declaring  it  to  be  the  plan  of 
the  city  "in  respect  to  the  location  and  estab- 
lishment of  streets  and  avenues,  and  the  reser- 
vation of  squares  and  lots  for  public  pur- 
poses," in  the  portion  of  the  city  to  which  the 
same  related.  The  selection  so  made  of  land 
for  said  park  was  after  the  time  limited  for 
that  purpose  by  the  ordinances  had  expired, 
and  in  some  other  Important  respects  trans- 
cended their  provisions.  The  legislature  of 
this  state,  by  an  act  approved  March  11,  1858, 
declared  that  the  said  ordlnancen  and  order 
"be  and  the  same  are  hereby  ratified  and  con- 
firmed." St.  1868,  pp.  52-56.  By  the  act  of 
congress  approved  July  1,  1864,  entitled  "An 
act  to  expedite  the  settlement  of  titles  to 
lands  In  the  state  of  California,"  all  the  right 
and  title  of  the  United  States  to  the  lands 
within  the  corporate  limits  of  the  city  of 
San  Francisco,  as  defined  on  April  15,  1851 
(which  Included  the  site  of  said  Lafayette 
Park),  was  relinquished  to  the  city  and  its 
successors  "for  the  us-.'S  and  purposes  speci- 
fied in  the  ordinances  of  said  city  ratified  by" 
the  aforesaid  act  of  the  legislature  of  March 
11,  1838.  Some  reservations  are  specified  In 
the  act  of  congress  not  affecting  the  present 
case.  13  Stit.  .3o3.  The  court  below  found 
as  a  fact  that  under  and  by  virtue  of  the 
ordinances  aforesaid,  and  the  said  acts  of  the 
legislature  and  congress,  respectively,  the 
land  described  In  the  complaint  was  reserved 
and  set  apart  and  dedicated  to  public  use  as 
and  for  the  park  aforesaid;  also,  that  the  de- 
fendant is  seised  in  fee  and  entitled  to  the  pos- 
session thereof  In  trust  for  the  benefit  of  the 
people  of  the  state  and  of  the  city,  for  the 
purposes  of  a  public  park.  The  court  further 
found,  however,  that  such  land  has  never 
been  used  as  a  park,  and  that  defendant  has 
never  had  actual  possession  thereof,  but  that 
plaintiff  Is,  and  bis  predecessors  in  Interest 
ever  since  and  long  prior  to  January  1,  1855. 
have  been,  in  the  open  and  exclusive  posses- 
sion of  the  land,  claiming  to  own  the  same  as 
against  the  whole  world.  The  judgment  was 
that  plaintiff  take  nothing,  and  that  defendant 
Is  the  owner  and  entitled  to  possession  in 
trust,  as  declared  in  the  finding. 

A  fuller  history  of  the  legislation  above 
mentioned,  and  of  the  title  of  the  city  to  the 
pueblo  lands,  and  of  the  proceedings  for  the 
selection  of  public  grounds  under  the  Van 
Ness  ordinance,  appears  in  the  reports  of 
some  of  the  cases  presently  to  be  cited;  no- 
tably, in  Hoadley  v.  City  and  County  of  San 
Francisco,  50  Cal.  2C5;  Id.,  70  Cal.  320.  12 
Pac.  125;  Id.,  124  U.  S.  C30,  8  Sup.  Ct  650,— 
which  involved  the  right  of  the  city  to  por- 
tions of  certain  other  squares,  upon  circum- 
stances substantially  the  same  as  those  of  the 
present  ea.se.  The  plaintiff  here  contends 
that  many  decisions  which  have  been  render- 
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ed  coucemlng  the  Van  Ness  ordinance  pro- 
ceed on  a  false  assumption,  viz.  that  the  ordi- 
nance became  effective  in  consequence  of  tlie 
statutory  ratification  thereof,  and  not  of  its 
own  vigor.  Treating  as  void  the  attempt  of 
the  city  oflScials  to  dedicate  the  land  to  the 
uses  of  a  park,  his  chief  contention  is  that  the 
ordinance  itself  operated  to  convey  the  title 
to  his  predecessors  In  possession  at  the  time 
It  was  passed;  that  the  legislature  had  no 
right  to  ratify  the  ordinance,  and  no  right  to 
ratify  the  order  adopting  the  map;  and  th<s, 
he  urges,  is  a  new  question  in  this  court 

It  is  unnecessary  to  investigate  anew  the 
nature  and  foundations  of  the  title  of  the  city 
to  the  pueblo  lands.  No  claim  is  made  that 
any  private  right  had  attached  to  the  land 
in  controversy  at  the  time  of  the  conquest  of 
the  country,  in  1S46;  and  the  title,  with  that 
to  other  unappropriated  lands  of  the  pueblo, 
undoubtedly  passed  to  the  United  States. 
People  V.  HoUaday,  68  Cal.  439,  443,  9  Pac. 
656;  Association  v.  Knight,  85  Cal.  470,  24 
Pac.  818;  Galvln  v.  Palmer,  113  CaL  52,  45 
Pac.  172;  Palmer  v.  Low,  ©8  U.  S.  16;  U. 
S.  V.  City  of  Santa  F6,  165  TJ.  S.  701  et  seq., 
17  Sup.  Ct.  472;  U.  S.  v.  Sandoval,  167  U.  S. 
206-298,  17  Sup.  Ct  868.  True,  the  city,  as 
successor  of  the  pueblo,  had  an  inchoate  and 
imperfect  right  in  the  land,  which  was  at 
length,  with  divers  restrictions,  confirmed  by 
the  United  States;  but  fts  has  been  often 
held,  this  was  a  qualified  right,— a  trust  for 
the  benefit  of  the  Inhabitants  of  the  city,  and 
subject  to  governmental  control.  Hart  v. 
Burnett  15  Cal.  530,  580,  581;  Payne  v, 
Treadwell,  16  Cal.  220,  233;  Grogan  v.  City 
of  San  Francisco.  18  Cal.  502;  Baker  v. 
Brickell,  87  Cal.  334,  25  Pac.  489,  1067,  and 
cases  cited;  Board  v.  Martin,  92  Cal.  209, 
217,  28  Pac.  790;  Ames  v.  City  of  San  Diego, 
101  Cal.  392,  393,  35  Pac.  1005;  Grisar  ▼. 
McDowell,  6  Wall.  363;  City  and  County  of 
San  Francisco  v.  Le  Roy,  138  U.  S.  656,  667, 
11  Sup.  Ct.  364.  To  what  extent  this  power 
of  control  resided  in  the  state  of  California, 
and  to  what  extent  In  the  United  States, 
Is  a  naatter  of  no  great  importance  here, 
since  both  governments  assumed  to  ratify  the 
ordinance  substantially  upon  the  terms  im- 
posed by  the  state.  City  and  County  of  San 
Francisco  v.  Le  Roy,  supra. 

The  elaborate  argument  of  the  plaintiff  is 
largely  an  effort  to  show  that  no  reason  ex- 
isted for  confirmation  of  the  ordinance  by 
any  superior  authority  whatever.  We  at- 
tempt no  exhaustive  response  to  the  question, 
but  may  observe:  (1)  The  city  could  alienate 
its  pueblo  lands  only  in  accordance  with  the 
trust  upon  which  they  were  held.  City  of 
San  Francisco  v.  Canavan,  42  Cal.  542.  (2) 
As  the  city  held  the  land  in  trust  for  all  Its 
inhabitants,  the  wholesale  donation  contem- 
plated by  the  ordinance,  to  persons  who  had 
no  higher  right  than  mere  occupancy,  with- 
out regard  to  the  extent  of  their  occupation, 
—whether  or  not  in  excess  of  the  building 
lots  and  patches  for  cultivation  which  the 


pueblo  authorities  might  have  alienated,- 
certainly  tended  to  subvert  the  trust  with 
which  the  city  was  clothed.  The  power  to 
make  such  a  grant  if  it  existed  in  the  city 
unchecked,  might  readily  have  created  "a 
monopoly  In  the  hands  of  a  few  of  what  was 
before  the  right  of  all."  Hart  v.  Burnett  15 
Cal.  568,  581;  Redding  v.  White,  27  Cal.  285. 
(3)  The  predecessors  In  interest  of  the  plain- 
tiff, who  were  In  possession  at  and  prior 
to  the  time  of  the  passage  of  the  Van  Ness 
ordinance,  made  no  claim  to  the  land  under 
grant  from  any  alcalde  or  other  municipal 
authority.  On  the  contrary,  they  occupied 
the  land  adversely  to  the  city.  It  Is  not  ap- 
parent how  the  city  owed  a  duty  to,  or  was 
charged  with  a  trust  in  favor  of,  persons  who 
denied  its  title,  and  with  hostile  Intent  In- 
vaded its  possession.  (4)  The  ordinance 
shows  on  Its  face  (section  10)  that  the  com- 
mon council  regarded  the  grant  as  provision- 
al, and  subject  to  further  legislative  action. 
Hoadley's  Adm'rs  v.  City  and  County  of  San 
Francisco,  124  U.  S.  646,  8  Sup.  Ct  659.  (5) 
The  paramount  title  being  in  the  United 
States,  and  the  inchoate'  title  of  the  city  be- 
ing liable  to  modification  by  the  government 
of  the  United  States  (Grisar  v.  McDowell,  6 
Wall.  365),  the  common  coimcll  was  Incom- 
petent by  ordinance  to  devest  that  govern- 
ment of  the  power  of  such  modification.  See 
People  V.  HoUaday,  68  Cal.  439,  9  Pac.  655; 
Board  v.  Martin,  92  Cal.  210,  28  Pac.  799; 
City  and  County  of  San  Francisco  v.  Le  Roy, 
138  U.  S.  656,  11  Sup.  Ct  364.  Upon  what- 
ever grounds  the  view  Is  founded.  It  is  cer- 
tain that  the  courts  have  uniformly,  so  far 
as  we  discover,  assumed  that  as  an  instru- 
ment for  the  transmission  of  title  Into  pri- 
vate hands,  the  Van  Ness  ordinance  derives 
its  force  from  the  legislation  confirmatory 
thereof;  and  in  some  instances  it  has  been 
distinctly  so  ruled.  Valentine  v.  Mahoney. 
37  Cal.  389;  Hoadley  v.  City  and  County  of 
San  Francisco,  50  Cal.  265,  273;  Id.,  70  Cal. 
320,  12  Pac.  125;  Id.,  124  U.  S.  639,  646,  8 
Sup.  Ct.  650.  It  appearing  that  the  ordi- 
nance was  of  its  own  force  inoperative  to 
convey  the  land  in  contest  to  plaintiff's  pred- 
ecessors, the  result  is,  as  remarked  In  the 
case  last  cited  (124  U.  S.  646,  8  Sup.  Ct  663), 
that:  "The  ordinance  granted  only  such 
title  as  the  city  was  permitted  by  congress 
and  the  state  to  convey.  In  its  legal  effect 
the  act  of  congress  conveyed  the  lands  to 
the  city  for  the  uses  and  purposes  specified 
in  the  ordinances  and  the  order  of  the  city 
ratified  by  the  act  of  the  legislature.  In  this 
way  the  •  •  •  squares,  as  designated  In 
the  report  of  the  commissioners,  •  •  • 
were  dedicated  to  public  use."  Sawyer  v. 
City  and  County  of  San  Francisco,  50  Cal. 
370;  People  v.  HoUaday,  93  Cal.  241,  29  Pac. 
54;  San  Francisco  v.  Mooney,  106  Cal.  586. 
39  Pac.  852. 

Plaintiff  further  argues  that  "one  of  the 
most  vital  and  controlling  questions  in  the 
case  is,  what  effect  Is  to  be  given  to  the  decree 
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of  the  United  States  circuit  court  of  the  18th 
of  May,  1865,  conflrmlng  the  claim  of  the 
city  to  the  pueblo  lands?"  Inasmuch  as  that 
di-cree  contained  a  declaration  of  Its  own  pur- 
pose, as  follows:  "This  confirmation  Is  in 
trust  for  the  benefit  of  the  lot  holders  under 
grants  from  the  pueblo,  town,  or  city  of  San 
Francisco,  or  other  competent  authority,  and 
as  to  any  residue  in  trust  for  the  use  and 
benefit  of  the  inhabitants  of  the  city;"  and 
since,  as  has  appeared,  the  land  In  dispute 
was  not  granted  to  plalntitTs  pr^ecessors  by 
the  city,  but,  on  the  contrary,  was  dedicated 
by  competent  authority  to  public  use,— we 
«annot  think  he  is  aided  by  said  decree. 
Mills  y.  City  of  Los  Angeles,  90  Cal.  523,  27 
Pac.  354.  See  U.  S.  v.  CI^  of  Santa  F6, 
165  U.  S.  699  et  seq.,  17  Sup.  Ct  472.  Other 
yiewB  advanced  by  plaintiff  are  either  suffi- 
ciently covered  by  the  foregoing  remarks,  or 
have  been  ruled  adversely  to  him  In  previous 
cases.  It  la  so  of  his  contentions  that  the 
Van  Xess  ordinance  was  a  contract  between 
the  city  and  the  possessors  of  the  land,  and 
not  subject  to  legislative  Impairment;  that 
dedication  could  not  be  made  of  the  city's 
land  held  in  adverse  possession,  and  that  com- 
pensation to  the  persons  In  such  possession 
was  necessary  (Hoadley  v.  City  and  County 
of  San  Francisco,  70  Cal.  820,  325,  12  Pac.  125; 
Id.,  124  U.  S.  639,  646,  8  Sup.  a.  659;  Saw- 
yer T.  City  and  County  of  San  Francisco,  50 
CaL  370;  Mills  v.  City  of  Los  Angeles,  90 
CaL  522.  27  Pac.  354),  and  that  irregularity 
or  invalidity  of  the  proceedings  of  the  com- 
missioners who  selected  and  mapped  the  land 
as  a  pat*  was  beyond  the  curative  power  of 
the  legislature  (City  and  County  of  San  Fran- 
cisco V.  Mooney,  106  CaL  586*  39  Pac.  852, 
and  cases  cited) ;  and  that  he  has  acquired  ti- 
tle by  adverse  possession  (Hoadley  v.  City  and 
County  of  San  Francisco,  50  Oil.  265;  Board 
V.  Martin,  92  Cal.  210,  28  Pac  799;  City  and 
County  of  San  Francisco  v.  Bradbury,  92  Cal. 
414,  28  Pac.  8U3). 

We  are  aware  that  this  opinion  Is  but  a 
threshing  over  of  the  straw  of  long-past  liti- 
gation. We  have,  however,  upon  the  urgent 
Insistence  of  plaintiff,  given  attentive  consid- 
eration to  the  grounds  upon  which  rest  some 
of  the  more  Important  decisions  cited,  and 
perceive  no  sufilcient  reason  for  recommend- 
ing the  disturbance  of  any  of  them.  The 
Judgment  and  orders  appealed  from  should  be 
affirmed. 

We  concur:  CHIPMAN,  a;  HAYNBS,  0. 

PER  CUBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
ders appealed  from  are  affirmed. 

VAN  DYKE),  J.  I  concur  hi  the  judgment, 
for  the  reason  that  the  questions  Involved  in 
this  case,  by  repeated  decisions  both  of  this 
Kiourt  and  the  supreme  court  of  the  United 
States,  have  become  settled,  and  should  not 
aow  be  disturbed. 


(124  Cal.  369) 
PISK  et  al.  v.  MITCHELL  et  al.  (Sac.  677.) 
(Supreme  Court  of  California.  May  3,  1899.) 
JnsTiCB  ConRTS— DooKBT  Entries — JxraisnorioN. 
In  an  action  on  a  default  justice's  judg- 
ment, the  jurisdiction  of  the  justice  over  de- 
fendant is  not  shown  by  proof  of  an  entry  in 
the  justice's  docket  of  the  fact  of  service  of 
the  summons  on  him,  under  Code  Civ.  Proc.  §§ 
9ll,  912,  requiring  the  justice  to  enter  in  his 
docket  the  date  of  the  summons  and  the  time 
of  its  return,  without  ;)roviding  for  the  enter- 
ing of  the  fact  of  service,  and  providing  that 
the  entry  of  the  date  of  the  summons  and  time 
of  its  return  shall  be  prima  fade  proof  of  the 
facts  therein  stated. 

Commissioners'  decision,  department  1.  Ap- 
peal from  superior  court,  Sacramento  comity. 

Actlou  by  A.  O.  Flak  and  others,  as  execu- 
tors of  Asa  Flsk,  deceased,  against  F.  D. 
Mitchell  and  L.  H.  Brown.  There  was  a 
Judgment  for  plaintiffs,  and  defendant  Brown 
appeals.    Reversed. 

J.  B.  Devlne,  for  appellant  Newman  ft 
Clayton,  for  respondents. 

BRITT,  C.  Action  on  a  judgment  alleged 
to  have  been  duly  given  and  made  In  favor  of 
plaintiffs'  testator  hi  a  Suit  by  bim  against 
Mitchell  and  Brown  In  the  Justice's  court  of 
the  city  and  county  of  San  Francisco.  Such 
Judgment  was  taken  by  default  upon  failure 
of  said  defendants  to  appear  in  the  justice's 
court.  By  his  answer  in  the  present  case 
Brown  raised  the  ISsue  whether  said  judgment 
was  duly  given  and  made.  Upon  this  issue 
plaintiffs  Introduced  In  evidence  an  abstract  of 
the  Judgment  Itself,  and  also  a  transcript  of 
the  justice's  docket  entries  pertaining  thereto. 
Such  entries  showed  the  filing  of  a  complaint 
by  Asa  Flsk,  the  testator,  against  the  defend- 
ants, and  that  summons  was  Issued;  also  the 
following:  "May  26,  1892.  Summons  retd. 
served  on  defts.  Mitchell  and  Brown,  May  10 
and  20,  '92,  and  filed."  There  was  no  other 
proof  that  service  of  summons  In  that  action 
was  made.  The  court  bdow,  in  this  case, 
however,  seems  to  have,  considered  It  suffi- 
cient, and  rendered  Judgment  for  plaintiffs. 
By  section  911,  Code  Civ.  Proc,  every  Justice 
Is  required  to  enter  certain  specified  proceed- 
ings In  his  docket,  and  the  next  section  (912) 
declares  such  entries  to  be  prima  facie  evi- 
dence of  the  facts  stated.  The  fault  of  plain- 
tiffs' proof  is  that  these  sections  do  not  re- 
quire the  fact  of  service  of  summons  to  be  en- 
tered In  the  docket,  and  hence  do  not  impart 
to  such  entry,  If  made,  the  character  of  prima 
facie  evidence.  The  provision  of  section  911 
relating  to  the  summons  is  merely  that  Its 
date  and  the  time  of  Its  return  shall  be  stated 
In  the  docket.  It  follows  that  plaintiff  failed 
to  sustain  the  burden  of  showing  affirmatively 
that  the  justice's  court  acquired  Jurisdiction 
to  render  the  judgment  sued  on.  Kane  v. 
Desmond,  63  Cal.  464.  The  judgment  appeal- 
ed from  should  be  reversed,  with  directions  to 
the  court  below  to  grant  a  new  trial. 

We  concur:    CHIPMAN,  C;  HAYNBS,  C. 
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PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  apiwaled 
from  is  reversed,  with  directions  to  the  court 
below  to  grant  a  new  trial. 

(124  Cal.  33S) 

GILL  T.  CITY  OF  OAKLAND.    (S.  F.  1,288.) 
(Supreme  Court  of  California.     May  2,  1899.) 

MOKICIPAMTIKS — OpKKINO    StHEKTS — A88ES8MKNT8 

—Objections — Councii, — Adjochnmbnt — Notiob 
—Payment  under  Pbotbst— Cloud  on  Titm— 

LlABILITT  0»  ClTT. 

1.  Under  St.  1889,  p.  76,  |  20,  providing  that, 
if  there  he  a  deficiency  in  assessment  for  open- 
ing a  street,  or  for  any  cause  it  appeared  de- 
sirable, the  council  might  order  supplemental 
assessment,  a  second  s'upplemental  assessment 
was  authorized  where  a  deficiency  occurred. 

2.  Where,  under  St.  1888,  p.  73,  §  14,  requir- 
ing the  city  clerk  to  notify  objectors  to  the 
report  of  commissioners  of  assessment  of  the 
time  for  hearing  objections  and  passing  on  the 
report  by  the  council,  the  clerk  notified  an  ob- 
jector of  the  exact  hour  the  report  would  be 
considered,  but  the  council  met  an  hour  before 
that  time,  and  adjourned  to  the  uext  night  for 
want  of  a  quorum,  and  the  objector  was  pres- 
ent at  the  hour  fixed  in  his  notice,  and  found 
the  council  chamber  closed,  and  had  no  actual 
notice  of  the  adjourned  meeting,  and  made  no 
inquiry  of  the  clerk  regarding  it,  the  action 
of  the  council  at  such  meeting  in  passing  on 
the  report  and  overruling  his  objections  was 
void. 

3.  Under  St.  1889,  p.  73,  §  16,  making  the 
deed  of  the  superintendent  of  streets  priua 
facie  evidence  of  the  regularity  of  proceedings 
to  open  a  street,  and  conclusive  evidence  of  the 
necessity  of  taking  the  land,  and  of  the  cor- 
rectness of  the  compensation  awarded  there- 
for, the  payment  of  a  void  assessment  under 
protest  to  prevent  sale  and  clouding  of  title  was 
not  voluntary,  so  as  to  preclude  recovery. 

4.  Under  St.  1889,  p.  70,  whereby  the  coun- 
cil authorizes  an  assessment  for  opening  streets, 
conducts  all  the  proceedings,  requires  the  fund 
raised  to  be  paid  to  the  city  treasurer,  who 
places  it  in  a  separate  fund  designated  by  the 
uame  of  the  street  to  be  opened,  the  city  re- 
taining control  of  the  fund  from  first  to  last 
through  its  proper  officers,  a  distinct  organi- 
zation, separate  from  the  city,  to  wit,  a  street- 
opening  district,  was  not  created,  of  which  the 
city  became  merely  a  creditor  because  of  ad- 
vancing money  to  it;  and  the  liability  of  the 
city  for  an  assessment  illegally  collected  was 
not  affected  by  the  fact  that  it  was  to  reim- 
burse a  fund  transferred  to  the  street-opening 
fund,  and  that  plaintiffs  money  was  not  in  fact 
used  for  street-opening  expenses. 

5.  It  is  no  defense  to  an  action  against  a 
city  that  the  claim  was  not  presented  to,  nor 
acted  on  by,  the  council,  the  charter  nowhere 
requiring  it. 

6.  Where  the  statute  clothes  a  street  super- 
intendent with  authority  to  convey  good  title 
to  land  on  which  a  street  assessment  is  delin- 
quent, one  suing  for  an  assessment  illegally 
collected  need  not  show  the  former's  authority 
to  corry  out  a  threat  to  sell;  the  complaint 
showing  that  the  tax  was  delinquent  when  paid, 
and  that  a  deed  would  have  carried  good  title. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county. 

Action  by  Edward  Gill  against  the  city  of 
Oakland.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

W.  A.  Dow,  for  appellant  J.  H.  Smith,  for 
respondent. 


CHIPMAN,  0.  Action  to  recover  $2,405.20 
alleged  to  have  been  paid  by  plaintifT  to  the 
street  superintendent  of  defendant,  under  pro- 
test, as  an  assessment  In  a  street  opening. 
The  city  of  Oakland  by  its  council,  lu  1889, 
adopted  a  resolution  of  intention  to  open  and 
extend  Filbert  street  in  said  city  between  cer- 
tain points.  The  pfoceediugs  were  taken  un- 
der the  street-opening  act  of  1889  <St  1889, 
p.  70).  No  question  arises  as  to  the  regular- 
ity of  the  proceedings  and  the  collection  of 
the  assessment  as  originally  levied.  A  de- 
ficiency occurred  of  $6,641.31  in  the  collections 
under  the  assessment,  to  meet  which  the  coun- 
cil advanced  this  amount  by  transfer  from  the 
general  fund  of  the  city,  pursuant  to  section 
18  of  the  act,  and  upon  condition  that  the 
general  fund  should  be  reimbursed  out  of  a 
supplemental  assessment  thereafter  to  be 
made.  Such  supplemental  assessment  was 
duly  made,  and  no  question  arises  out  of  this 
supplemental  assessment.  But,  after  the  col- 
lection of  the  whole  of  this  assessment,  there 
still  remained  a  deficiency  In  the  street-open- 
ing fund  of  $3,315.45  to  meet  the  fund  trans- 
ferred from  the  general  fund.  A  second  sup- 
plemental assessment  was  ordered  for  the  pur- 
pose of  reimbursing  the  city  In  full,  and  to 
pay  the  expenses  incident  to  the  levy  and  col- 
lection of  such  supplemental  assessment.  The 
commissioners  filed  their  report  and  second 
supplemental  assessment  with  said  council, 
showing  an  assessment  against  plaintifT  of 
$2,405.20.  Plaintiff  and  others  filed  written 
objections  to  the  confirmation  of  said  report 
and  assessment,  which  objections  were  set 
down  to  be  beard  September  19,  1892,  at  9:15 
o'clock  p.  m.,  of  which  hearing  philntlff  had 
due  notice.  A  question  arises  as  to  whether 
plaintiff  was  bound  by  the  action  of  the  coim- 
cll  at  this  and  the  meeting  which  followed  the 
next  night  The  findings  as  to  these  two 
meetings  are  as  follows:  "That  at  the  time 
Bet  for  the  hearing  of  his  objections  filed,  to 
the  report  of  the  commissioners,  as  alleged  in 
section  14  of  said  amended  complaint,  there 
was  no  session  of  the  said  council;  that  some 
time  prior  on  that  night  to  the  time  set  for 
6ald  hearing  one  member  of  said  city  council 
was  present  in  the  council  chamber  of  said 
council,  together  with  the  clerk  of  said  coun- 
cil, and  then  and  there  declared  the  meeting 
of  said  council  set  for  that  night  adjourned 
to  a  succeeding  night  and  that  said  adjourn- 
ment was  then  and  tlicre  entered  by  the  said 
clerk  upon  the  minutes  of  said  council;  that 
said  plaintiff  was  not  present  at  said  adjourn- 
ment; that  he  had  no  notice  thereof,  and  was 
not  present  at  said  succeeding-  meeting,  and 
had  no  notice  thereof,  and  that  at  said  suc- 
ceeding meeting  said  councll  took  up  said  ob- 
jections and  passed  upon  them,  without  sus- 
taining them  or  any  of  them,  and  then  and 
there  confirmed  and  adopted  said  report  of 
said  commissioners."  On  tiie  22d  day  of' Sep- 
tember. lt*92,  the  street  superintendent  pub- 
lished the  fact  that  he  had  received  the  as- 
sestimeut    roil    containing    the    assi-ssmout 
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agalnjt  plaintiff's  property,  and  notifying  the 
public  that  the  assessment  would  become  de- 
linquent If  the  assessments  were  not  paid  be- 
fore the  expiration  of  30  days  thereafter. 
Within  five  days-  after  the  expiration  of  the 
time,  as  above  stated,  the  said  superintendent 
caused  to  be  published  a  notice  that  he  would 
sell  at  public  sale,  on  November  19,  1802,  all 
lands  within  said  assessment  district  upon 
which  said  second  supplemental  assessments 
were  not  paid,  and  for  the  purpose  of  pay- 
ing the  same.  Plaintiff's  lots  were  included 
among  the  delinquents.  Whereupon,  to  avoid 
the  sale,  he  paid  the  assessment  under  protest. 
The  finding  on  this  point  is:  "That  said  plain- 
tiff did  on  the  18th  day  of  November.  1892, 
pay  to  the  .said  superintendent  of  streets  the 
s:ild  sum  of  $2.40.j.20,  and  under  protest  as 
alleged  in  section  17  of  said  amended  com- 
plaint, and  that  he  did  pay  the  same  to  pre- 
vent his  said  lots  of  land  from  being  sold  for 
tie  nonpayment  of  said  new  supplemental  as- 
sessment, and  to  prevent  his  title  to  said  lota 
from  being  clouded."  Plaintiff  had  Judgment, 
from  which  and  from  an  order  denying  its 
motion  for  a  new  trial  defendant  appeals. 

1.  Appellant's  first  contention  Is  that  the 
recond  supplemental  assessment  was  author- 
ized. Respondent  denies  this,  and  claims  that 
the  council  exhausted  its  authority  In  making 
the  first  supplemental  assessment.  Section  20 
of  the  act  provides:  "If  •  •  •  there 
should  be  a  deficiency  •  •  •  or  for  any 
cause  It  appears  desirable,  the  •  •  •  city 
council  may  order  a  supplemental  assessment, 
and  report  the  same  in  manner  and  form  as 
the  original,  and  subject  to  the  same  proce- 
dure." Section  25  reads:  "The  provisions  of 
this  act  shall  be  liberally  construed  to  promote 
the  objects  thereof."  Without  resort  to  this 
latter  section,  we  think  a  reasonable  construc- 
tion of  the  statute  warranted  the  second  sup- 
plemental assessment.  If  the  proceedings  were 
regularly  pursued.  This  seems  to  us  too  plain 
to  call  for  argument. 

2.  It  Is  objected  by  respondent,  however, 
that  the  assessment  was  void,  for  the  reason 
"that  the  plaintiff  was  deprived  of  his  right  to 
appear  before  the  city  council  at  the  hearing 
before  it  of  his  objections  filed  to  the  con- 
firmation of  the  commissioners'  report  of  their 
proceeding  in  the  second  supplemental  assess- 
ment." The  facts  from  which  the  fiiuling 
above  given  was  drawn  are  the  following: 
The  hearing  of  plaintiff's  objections  to  the  as- 
sessment, which  he  had  duly  filed  with  the 
city  council,  were  set  down  for  9:15  p.  m., 
September  19, 1802.  The  objections  were  that 
the  council  had  no  authority  to  make  the  as- 
sessment; that  it  was  illegal  and  unequal; 
that  plaintiffs  property  was  assessed  higher 
In  proportion  to  other  property  in  said  district, 
and  not  in  proportion  to  the  benefits  derived 
or  damages  suffered  thereby.  Plaintiff  went 
to  the  city  hall,  the  place  of  meeting  of  the 
cc'.mcli,  about  9  p.  m.  of  the  day  fixed  for  the 
hearing,  and  was  there  at  the  time  fixed,  and 


remained  from  eight  to  ten  minutes  after  the 
time  so  fixed.  Plahitiff  testified:  "The  front 
door  to  the  nialn  entrance  of  the  building  was 
locked,  and  I  could  not  get  in  the  building. 
There  were  others  there,  and  could  not  get  in 
at  the  same  time.  I  remained  until  after  the 
time  set  for  the  hearing,  and  then  left.  I  bad 
no  notice  served  upon  me  of  an  adjournment 
of  the  hearing  of  that  evening  to  any  other 
time.  I  was  not  present  the  next  evening 
when  my  objections  were  taken  up  and  passed 
upon  by  the  council,  and  had  no  actual  notice 
of  the  time  the  hearing  was  to  be  bad,  or  of 
the  adjournment  from  the  19th  to  the  20th." 
He  furtlier  testified:  "During  the  office  hours 
of  Septemlier  20,  1802,  I  did  not  call  at  the 
city  clerk's  office;  nor  did  I  make  any  en- 
deavor to  ascertain  anything  In  connection 
with  the  hearing  of  said  objections,  nor  did 
any  one  in  my  behalf."  The  mlnates  of  the 
council  show  that  a  regular  meeting  was  called 
to  order  by  the  clerk  on  September  10th  (hour 
not  given).  Upon  roll  call,  only  one  council- 
man (MacDonald)  was  present,  and  ten  were 
entered  absent.'  The  minutes  read:  "There 
being  no  quorum  present,  Mr.  MacDonald 
moved  the  council  ndjonm  to  meet  Tuesday, 
September  20,  1892,  at  8  p.  m.  So  ordered. 
The  council  then  adjourned.  By  J.  M.  Brady, 
City  Clerk."  TTie  minutes  of  the  meeting  Sep- 
tember 20th  read:  "An  adjourned  meeting  of 
the  Oakland  city  council  was  held  on  the 
above  date."  Upon  roll  call,  seven  members 
were  found  to  be  present,  and  four  absent. 
"The  hour  of  9:15  p.  m.  having  arrived.  It 
having  been  set  as  the  time  for  hearing  the 
protest  of  James  Borland  and  others  against 
confirming  the  new  supplementary  assessment 
for  the  opening  of  Filbert  street,  the  president 
declared  the  said  hearing  In  order."  The  min- 
utes show  the  proceedings  as  to  the  protest- 
ants  present  and  those  "not  appearing,"  among 
whom  It  is  conceded  was  plaintiff,  and  that  all 
objections  were  overruled.  It  will  be  observ- 
ed that  the  adjournment  of  the  19th  did  not 
fix  the  hour  for  hearing  plaintiff's  objections 
on  the  20th,  so  that  an  examination  of  the 
minutes  would  not  have  informed  him  at  what 
hour  to  attend  on  the  20th.  The  act  requires 
the  commissioners  to  file  their  report  of  the 
assessment  with  the  clerk,  and  the  derk  to 
give  notice,  by  publication,  of  such  filing,  re- 
quiring all  interested  persons  to  show  cause 
why  the  report  should  not  be  confirmed,  and 
the  clerk  must  fix  the  day  for  the  bearing, 
which  must  be  stated  in  said  notice.  Section 
13.  Objections  must  be  In  writing  and  be  filed 
with  the  clerk,  "who  shall,  at  the  next  meet- 
ing after  the  day  fixed  in  the  notice  to  show 
cause,  lay  the  said  objections,  if  any,  before 
the  city  council,  which  shall  fix  a  time  for 
hearing  the  same,  of  which  the  clerk  shall  ' 
notify  the  objectors;  •  •  •  and  at  such 
time  •  •  •  shall  proceed  to  pass  upon 
such  report,"  etc.  Section  14.  It  appears  from 
the  complaint  and  answer  that  Councilman 
MacDonald  and  Clerk  Brady  attended  at  the 
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council  chamber  on  September  19th,  at  the 
hour  of  8  o'clock  p.  m.,  and  adjourned  the 
meeting,  record  of  "which  has  been  stated 
above. 

Had  plaintiff  notice  of  the  adjourned  meet- 
ing of  September  20th?  We  do  not  think  he 
had,  and  we  are  of  the  opinion  that  the  pro- 
ceedings were  therefore,  as  to  him,  unauthor- 
ized and  void.  The  statute  conferred  the  right 
to  notice,  without  giving  which  the  council 
could  not  pass  upon  his  objections.  Williams 
V.  Bergin,  108  Cal.  160.  41  Pac  287;  Schwlesau 
V.  Mahon,  110  Cal.  C>s3,  42  Pac.  1065.  Upon 
the  power  to  adjourn  a  meeting,  Mr.  Dillon 
states  the  rule  to  be  that  "a  regular  meeting 
[which  this  appears  to  have  been],  imless  spe- 
cial provision  is  made  to  the  contrary,  may  ad- 
journ to  a  future  fixed  day;  and  at  such  meet- 
ing it  will  be  lawful  to  transact  any  business 
which  might  have  been  transacted  at  the  stat- 
ed meeting,  of  which  It  is,  indeed,  but  the  con- 
tinuation." Dill.  Mun.  Corp.  287.  The  stat- 
ute gave  to  plaintiff  the  right  to  be  heard  at 
the  time  and  place  noticed.  He  was  not 
bound  to  attend  at  an  earlle^  time.  It  is  al- 
leged and  not  denied,  and  is  found  by  the  court 
as  the  fact,  that  the  time  for  hearing  plaintifTs 
objections  was  fixed  at  a  stated  hour,  and  the 
court  on  sufficient  evidence  found  that  there 
was  no  session  or  meeting  of  the  council  at 
that  hour.  The  only  meeting  held  by  the 
council  on  that  day  was  more  than  one  hour 
previous  to  the  noticed  hearing,  and  for  what 
purx)o8e  It  then  met  is  not  shown.  It  was, 
we  suppose,  a  regular  meeting,  and  may  be 
conceded  to  have  been  called  for  regular  busi- 
ness; but  the  meeting  to  consider  objections 
was  called  foe  the  hour  of  9:15,  and  we  do  not 
think  that  that  business  could  have  been  trans- 
acted at  8  p.  m.,  In  the  absence  and  without 
the  consent  of  the  parties  interested;  nor  could 
the  council  at  8  p.  m.,  without  notice  to  and 
without  the  consent  and  in  the  absence  of  such 
Interested  parties,  adjourn  a  hearing  fixed  for 
the  hour  of  9:16  p.  m.  It  was  the  duty  of 
Mr.  MacDonald,  the  sole  attending  council- 
man, to  remain  at  the  council  chamber  until 
the  hour  fixed  by  the  council  for  this  hearing, 
namely,  9:15  p.  m.  Had  he  done  thia^  his  ac- 
tion in  adjourning  the  hearing  at  that  time 
would  have  given  actual  notice  to  plaintiff, 
who  was  there  and  then  in  attendance;  and, 
if  plaintiff  had  not  been  present,,  he  could  not 
be  heard  to  complain  of  an  adjournment  of  the 
hearing,  of  which  he  had  due  notice.  Plain- 
tiff was  not  bound  to  make  inquiry  from  the 
clerk  as  to  what  had  taken  place  at  some 
previous  hour  of  the  day  by  the  council,  and 
had  he  done  so,  as  we  have  seen,  It  would  not 
have  enlightened  him.  As  we  view  the  mat- 
ter, the  session  held  at  8  o'clock  (if  it  can  be 
called  a  session)  had  no  power  to  act  upon 
plaintiff's  objections  at  that  hour,  and  the 
council  got  no  greater  power  by  the  adjourn- 
ment than  It  had  at  the  hour  it  adjourned. 
Dill.  Mun.  Corp.  §  267,  and  note.  By  failure 
to  meet  at  9:15,  and  either  act  upon  plaintiff's 
objections  or  adjourn  the  hearing  to  a  day 


and  hour  certain,  the  council  lost  jurisdiction 
to  consider  the  objections  without  a  new  notice 
to  plaintiff. 

3.  Appellant  contends  that,  even  If  the 
proceedings  were  void,  plaintiff's  payment  was 
voluntary,  and  the  money  cannot  now  be  re- 
covered. The  act  of  1889  (section  16)  makes 
the  deed  of  the  superintendent  of  streefs  prima 
facie  evidence  of  the  regularity  of  the  proceed- 
ings thereunder,  and  is  made  "conclusive  evi- 
dence of  the  necessity  of  taking  or  damaging 
the  lands  taken  or  damaged,  and  of  the  cor- 
rectness of  the  compensation  awarded  there- 
for." Under  the  rule  stated  hi  Pixley  v. 
Hugglns,  15  Gal.  128,  many  times  approved 
by  this  court,  the  deed  would  cast  a  cloud 
upon  plaintiff's  title.  It  has  been  recently 
held  here  that,  where  an  officer 'is  about  to 
sell  property  under  a  void  assessment,  he 
may  be  enjoined.  Chase  v.  City  Treasurer 
(opinion  filed  Dec  2,  1898)  55  Pac.  414.  This 
remedy  was  open  to  plaintiff  in  the  present 
case.  But  It  was  not  the  only  remedy  avail- 
able to  him.  He  also  had  the  right  to  pay  the 
assessment  under  protest,  setting  forth  the 
grounds  of  Its  Illegality,  in  order  to  prevent 
the  sale  and  clouding  the  title  of  his  property; 
and  he  could  look  for  relief  in  an  action  at 
law,  which  this  Is.  The  facts  which  gave  the 
remedy  of  injunction  gave  the  remedy  at  law, 
and  payment  after  protest,  under  the  circum- 
stances here  disclosed,  was  payment  under 
duress.  Where  the  deed  shows  on  its  face  that 
the  tax  or  assessment  was  void,  or  the  law 
under  which  It  was  levied  was  invalid,  a  pay- 
ment has  been  held  to  be  voluntary,  and  not 
recoverable.  Such  W6re  the  facts  In  the  cases 
cited  by  appellant  In  the  present  case,  how- 
ever, plaintiff's  rightB  would  have  been  cut 
off  if  he  had  not  paid  the  assessment  or  en- 
joined the  sale.  It  Is  claimed  by  appellant 
that  section  3819,  Pol.  Code,  does  not  apply  to 
local  assessments,— citing  Elberg  v.  San  Luis 
Obispo  Co.,  112  Cal.  316,  41  Pac.  475,  and  44 
Pac.  572;  Pacific  Mut  Life  Ins.  Co.  v.  San 
Diego  Co.,  112  OaL  314,  41  Pac.  423,  and  44 
Pac.  571;  Davis  v.  aty  &  County  of  San 
Francisco,  115  Cal.  67,  46  Pac.  863.  Those 
cases  are  clearly  distinguishable  from  this 
case.  But  we  do  not  understand  that  this 
action 'rests  upon  the  Code  section  dted,  and 
it  Is  not  necessary  to  decide  whether  it  does 
or  does  not  apply.  The  money  exacted  from 
plaintiff  under  duress  was  not  legally  due,  and 
might  be  recovered  back  irrespective  of  the 
Code  provision.  Meek  v.  McClure,  49  Cal.  623, 
citing  the  cases  in  which  it  Is  so  held. 

4.  It  is  further  claimed  by  appellant  that 
the  city  of  Oakland  is  not  liable  because  the 
fund  was  for  the  use  of,  and  to  be  disbursed 
by,  another  organization,  to  wit,  a  street-open- 
ing district  within  the  city,  of  which  the  city 
was  merely  a  creditor  by  reason  of  advancing 
money  to  it  We  do  not  think  that  the  act 
of  1880  creates  a  distinct  organization,  sepa- 
rate from  the  municipality,  in  the  sense  urged 
by  appellant  The  council  authori7.es  the 
assessment   It  conducts,  through  its  agencies. 
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an  the  proceedings;  and  the  fond  raised  must 
be  paid  over  to  the  city  treasurer,  who  "shall, 
upon  receipt  thereof,  place  the  same  in  a 
separate  fund,  deBlgnatl&g  such  fund  by  the 
name  of  the  street  *  *  *  or  place  for  the 
*  *  *  opening  or  other  ImproTement  of 
which  the  assessment  was  made."  The  city 
retains  control  of  the  fund  from  first  to  last 
through  Its  proper  officers.  The  court  found, 
upon  sufficient  evidence,  that  the  money  paid 
by  plaintiff  was  turned  over  to  the  city  treaa- 
urer,  "and  was  thereupon  used  by  said  dty 
and  appropriated  by  her  to  municipal  pur- 
poses." We  do  not  think  the  liability  of  the 
city  it  less  because  the  assessment  was  for 
the  purpose  of  reimbursing  the  fund  trans- 
ferred to  the  street-opening  fund,  and  because 
plalntllTs  money  was  not  in  fact  used  in 
street-opening  expenses. 

5.  It  is  contended  that  plaintiff  has  no  cause 
of  action  against  defendant  because  the  evi- 
dence falls  to  show  that  he  presented  his  claim 
to  the  council,  or  that  It  was  acted  upon  by 
the  council.  Bespondent  replies  that  there  is 
no  provision  of  the  charter  of  the  city  of 
Oakland  which  reqoires  a  claim  to  be  flist 
presented  to  the  council  or  city  before  a  suit 
can  be  maintained  npon  it  Appellant  has 
called  onr  attention  to  no  such  provision,  and 
we  have  found  none.  Section  40  does  require 
that  "every  demand  must,  before  it  can  be 
paid,  be  presented  to  the  auditor  to  be  ap- 
proved."  He  must  examine  and  approve  or 
reject  the  claim.  If  he  reject  It,  be  must  le- 
tnm  it  to  the  council,  with  his  reasons  for 
rejecting  it,  and  a  majority  of  the  council  may 
allow  it  npon  the  approval  of  the  mayor,  and 
it  may  then  be  audited.  These  and  some  other 
provisions  are  made  for  the  allowance  and 
payment  of  claims  in  the  ordinary  course;  but 
no  provision  is  made  for  actions  against  the 
city  brought  upon  such  or  any  claims.  The 
evidence  shows  tliat  plaintiff  did  present  his 
claim  to  the  auditor  long  before  this  suit  was 
brought,  who  rejected  It,  and  it  was  shortly 
afterwards  sent  to  the  council,  and  referred  to 
the  auditing  committee;  but  no  action  is 
shown  to  have  been  taken  on  the  claim  by  the 
coundL  We  do  not  think  the  council  could 
avoid  the  suit  by  retnslng  or  neglecting  to  act 
npon  the  claim. 

6.  Appellant's  remaining  point  is  that  the 
complaint  falls  to  state  a  cause  of  action  be- 
cause it  does  not  appear  therein  that  the  super- 
intendent who  threatened  to  sell  plaintiff's 
property  was  clothed  with  authority,  real  or 
apparent,  to  carry  out  his  threat  or  that  he 
wonld  have  made  a  deed  to  the  purchaser 
if  the  assessment  was  not  paid,— citing  Bank 
T.  Chalfant,  62  CaL  170;  Bank  v.  Webber,  Id. 
78;  Bucknall  v.  Story.  46  Oal.  S89.  The  Bank 
ftt  Santa  Kosa  Oase  was  an  action  to  recover 
a  tax  illegally  assessed.  It  did  not  appear 
from  the  complaint  that  the  tax  was  delin- 
quent; nor  that  the  defendant  was,  when  he 
demanded  payment  of  the  tax,  armed  with 
authority,  real  or  apparent  to  carry  out  his 
threat  to  sell  the  property.     Held  no  legal 


duress  shown,  and  that  payment  was  volun- 
tary. In  the  other  case  cited  in  52  Oal.,  the 
proof  was  that  the  tax  was  paid  before  it 
became  delinquent,  and  before  any  threats 
were  made  to  sell  the  property  for  its  collec- 
tion. Held  not  duress.  The  case  in  46  CaL 
was  one  where  the  assessment  was  void  on 
its  face.  Payment  of  the  tax  was  made  un- 
der protest  to  prevent  sale.  Held  voluntary. 
In  the  present  case  the  proceedings  of  the  coun- 
cil and  of  the  superintendent  up  to  the  point 
of  advertising  the  property  for  sale  to  pay  the 
tax  in  question  are  fully  set  out  The  statute 
clothed  the  street  superintendent  with  ample 
authority  to  carry  out  his  avowed  purpose  to 
seU.  The  tax  was  ddlnquent  and  on  the 
face  of  the  proceedings  a  deed  after  sale  would 
have  conveyed  a 'good  title.  We  think  the 
complaint  was  sufficient.  It  Is  advised  that 
the  Judgment  anu  order  be  affirmed. 

We  concur:    HATNES,  C.;  BBITT,  a 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


(124  Cal.  344) 
LOS  ANGELES  COUNTY  v.  HOLLYWOOD 

CEMETERY  ASS'N.    (L.  A.  525.)  ■ 
(Supreme  Court  of  California.     May  2,  1890.) 
Cbmbtbbibs— CosaTiTDTioiiiLi.  Li.w— Cuas  Lseu- 

LATION. 

1.  The  ordinance  of  Los  Angeles  county, 
prohibiting  the  establishment  of  cemeteries 
without  permiggion  of  the  county  anpervisors, 
is  not  a  valid  exercise  of  police  power,  within 
Const,  art.  11,  1  11,  granting  to  manicipal  cor- 
porations the  right  to  pasg  police  regulations, 
since  the  ordinance  does  not  regulate,  but  pro- 
hibits, the  pnrgnit  of  a  lawful  business  by  mak- 
ing the  ri^ht  to  exercise  such  calling  dependent 
on  the  will  of  the  supervisors. 

2.  A  county  ordinance  prohibiting  the  e«tab- 
lisbment  of  cemeteries  without  the  permission 
of  the  County  supervisors  is  unconstitutional, 
since  it  permits  the  owners  of  established  ceme- 
teries to  malce  burials  without  the  restrictions 
which  ace  placed  on  the  owners  of  cemeteries 
established  after  Its  passage. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Los  Angeles 
county. 

Suit  by  the  county  of  Los  Angeles  against 
the  Hollywood  Cemetery  Association.  From 
an  order  overruling  defendant's  demurrer  to 
the  complaint,  and  from  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Edwin  Baxter,  for  appellant  J.  A.  Don- 
nell.  Cole  &  Cole,  and  Silent  &  Campbell,  tac 
respondent 

CHIPMAN,  C.  Injunction  to  restrain  de- 
fendant from  establishing  a  cemetery  upon 
certain  lands  and  interring  human  bodies 
therein.  The  complaint  sbow^  that  the  su- 
pervisors of  Los  Angeles  county  duly  passed 
an  ordinance,  the  first  section  of  which  reads: 
"It  shall  be  unlawful  to  locate  or  establish, 
extend  or  enlarge,  any  cemetery,  graveyard, 

1  Betaearins  denied  Mar  20.  ISOA. 
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burying  ground,  or  crematory,  within  the 
limits  of  the  county  of  Los  Angeles,  without 
the  permission  of  the  board  of  supervisors 
first  had  and  obtained."  The  second  section 
directs  .how  to  apply  for  such  permission,  and 
what  facts  shall  be  set  forth  in  the  petition 
therefor,  and  that  30  days'  notice  of  the  hear- 
ing of  the  petition  shall  be  given  by  publica- 
tion in  some  newspaper  published  In  the  coun- 
ty. •The  third  and  last  section  provides  for 
publication  of  the  ordinance.  It  is  alleged 
that  since  said  ordinance  took  effect  defend- 
ant has  located,  and  is  now  locating  and  es- 
tablishing, a  cemetery  (upon  certain  lands  de- 
scribed) situated  in  said  county,  "without  the 
permission  of  the  said  board  of  supervisors 
first  had  and  obtained,  and  contrary  to  and 
in  violation  of  all  the  provisions  of  said  or- 
dinance." The  complaint  then  sets  out  cer- 
tain acts  now  being  done  by  defendant  lu  fur- 
therance of  its  said  purpose,  and  that  it  "will 
continue  in  the  worlc  of  locating  and  estab- 
lishing such  cemetery,  in  violation  of  said 
ordinance,  •  •  *  and  greatly  to  the  in- 
Jury  of  the  entire  neighborhood  of  the  said 
location,  unless  restrained,"  etc.  Defendant 
answered  the  order  to  show  cause  by  gen- 
eral demurrer  to  the  complaint  and  by  certain 
affidavits,  which  latter  were  controverted  by 
counter  affidavits.  The  demurrer  was  over- 
ruled, and  the  court  granted  an  injunction  as 
prayed  for,  directing  defendant  to  refrain 
from  proceeding  further  to  establish  said 
cemetery  and  from  burying  any  human  bodies 
in  the  land  described.  Defendant  appeals 
from  the  order  overruling  the  demurrer,  and 
from  the  judgment  and  order  granting  the 
writ,  and  from  the  writ. 

The  demurrer  admits  the  allegations  of  the 
complaint,  and  raises  the  questions  discussed 
by  counsel.  The  trial  court  disposed  of  the 
case  on  the  demurrer  and  on  tlie  sufficiency 
of  the  complaint  We  shall  therefore  take  no 
notice  of  the  affidavits. 

The  contention  of  defendant  is  that  the  or- 
dinance is  violative  of  the  fourteenth  amend- 
ment of  the  federal  constitution,  and  of  sec- 
tion 11,  art.  1,  and  section  11,  art.  11,  Of  our 
state  constitution,  and  Is  an  unreasonable 
exercise  of  the  power  to  regulate,  and  there- 
fore Invalid.  The  ordinance  before  us  simply 
malies  it  unlawful  to  establish  a  cemetery 
without  using  it  for  the  burial  of  the  dead; 
and  the  complaint  does  not  charge  in  terms 
that  defendant  has  used  its  land,  or  Is  about 
to  use  it,  for  the  burial  of  the  dead.  Counsel 
on  both  sides,  however,  and  the  court  as  well, 
treat  the  ordinance  and  the  complaint  as  aim- 
ed, not  only  at  the  dedication  or  establishment 
of  the  cemetery,  but  also  at  the  burial  of  the 
dead  therein.  We  shall,  therefore,  assume 
that  the  broader  meaning  of  the  word  "ceme- 
tery" is  intended  In  the  ordinance  and  the 
complaint. 

From  the  opinion  of  the  learned  judge  who 
sat  In  the  case  (printed  in  the  record),  it  Is 
manifest  that  he  regarded  the  establishment 
of  a  cemetery  for  the  interment  of  human 


bodies  "as  an  avocation  which  may  be  well 
presumed  to  have  an  injurious  tendency."  It 
is  not  so  stated,  but  the  opinion  proceeds,  I 
think,  upon  the  assumption  that  a  cemetery 
is  a  nuisance  per  se,  or,  at  least,  may  be  so 
regarded  in  measuring  the  extent  of  the  police 
power  to  regulate  It  We  cannot  concur  in 
this  view,  nor  can  we  concur  In  the  position 
that  the  business  of  conducting  a  cemetery  is 
an  avocation  presumably  having  an  Injurious 
tendency.  We  think,  however,  and  in  this 
we  quite  agree  with  the  learned  counsel  fur 
respondent  that  there  are  many  considera- 
tions, too  obvious  to  require  enumeratiuu. 
which  bring  cemeteries  within  the  power  of 
reasonable  regulation  by  both  city  and  county 
municipalities. 

Before  proceeding  further.  It  may  be  well  to 
observe,  as  to  this  power  of  regulation  given 
by  our  constitution  to  municipalities,  while 
alike  conferred  upon  cities,  towns,  and  coun- 
ties, that  an  ordinance  passed  pursuant  thereto 
may  be  reasonable  when  confined  to  the  limits 
of  a  city  or  town  which  would  be  entirely 
unreasonable  when  put  in  operation  in  all 
parts  of  a  large  county  thinly  populated  in 
many  of  Its  parts.  "Regulations  proper  for  a 
large  and  prosperous  city  might  be  absurd 
or  oppressive  In  a  small  and  sparsely-populat- 
ed town  or  in  a  county."  Dill.  Mun.  Corp.  i 
327. 

Article  11,  §  11,  of  the  constitution  of  this 
state,  provides  as  follows:  "Any  county,  city, 
town  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sani- 
tary and  other  regulations  as  are  not  in  con- 
flict with  general  laws."  This  section  is  re- 
enacted  in  the  county  government  act  (section 
25,  Act  April  1,  1897;  St  1897,  p.  452).  Of 
this  provision  it  was  said  in  Ex  parte  Sing 
liCe,  96  Cal.  354,  31  Pac.  245,  as  to  cities  and 
towns,  that  it  Is  sufficiently  broad  and  com- 
prehensive to  "sustain  the  enactment  of  any 
ordinance  having  a  reasonable  tendency  to 
promote  the  health,  comfort,  safety,  and  wel- 
fare of  all  the  Inhabitants  of  the  municipal- 
ity, and  which  would  not  be  In  conflict  with 
some  general  law." 

Is  the. ordinance  before  us  a  reasonable  ex- 
ercise of  the  power  conferred  by  the  consti- 
tution and  the  statute  upon  boards  of  super- 
visors, and  as  applicable  to  counties?  It  can- 
not be  assumed  that  the  supervisors  In  the 
present  case  legislated  with  a  view  to  reach 
the  defendant's  enterprise  especially,  or  that 
they  knew  it  was  in  contemplation  when  the 
ordinance  was  enacted.  On  the  contrary,  It 
must  be  presumed  that  their  purpose  was  to 
promote  the  welfare  of  the  inhabitants.  The 
validity  of  the  ordinance  must  be  determined 
from  Its  face  alone.  The  ordinance  makes  It 
unlawful  to  establish,  extend,  or  enlarge  any 
cemetery  within  the  limits  of  the  county  with- 
out the  permission  of  the  supervisors.  It 
docs  not  attempt  to  deal  with  or  prohibit  pri- 
vate interments,  nor  with  Interments  In  ceme- 
teries already  established.  It  declares  that  in 
no  part  of  Los  Angeles  county,  however  re- 
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mote  from  any  city  or  town,  even  thougb  the 
location  be  Buitable  for  the  purpose  and  en- 
tirely satisfactory  to  the  neighboring  inhabit- 
ants, no  cemetery  shall  be  established  except 
by  permission  of  the  supervisors  first  obtain- 
ed.   As  the  ordinance  i»  silent  as  to  inter- 
ments m   cemeteries   already   established,    it 
necessarily  permits  burials  in  such  cemeteries 
without  restriction,  and  thus  allows  the  own- 
ers of  cemeteries  already  established  the  right 
to  exercise  privileges  denied  to  defendant.    It 
Is  not  unlawful  to  establish  a  cemetery  for  the 
burial  of  the  dead,  deriving  profit  therefrom 
as  a  business  enterprise.    To  provide  for  the 
repose  of  the  dead  is  as  lawful  as  to  provide 
for  the  comfort  of  the  living.    There  are  rea- 
sons why  the  burial  of  the  dead  should  be  sub- 
ject to  reasonable  regulation  which  may  not 
justify  similar  restrictions  or  regulations  as 
to  the  homes  of  the  living,  but  we  can  see 
no  more  reason  why  the  right  to  establish 
cemeteries  in  a  county  should  be  subject  to 
the  will  of  the  supervisors  than  that  the  right 
to  engage   in   any    other    lavrful'  enterprise 
should  be  so  circumscribed.    There  is  a  wide 
difference  between  regulation  and  prohibition, 
—between  regulatory  provisions  as  a  condi- 
tion imposed  for  the  exercise  of  a  lawful  occu- 
pation, and  making  the  right  Itself  to  depend 
upon  the  unrestrained  will  of  the  municipal- 
ity.   It  would  hardly  be  contended  that  an 
ordinance  declaring  It  to  be  unlawful  to  en- 
gage In  the  business  of  farming  or  merchan- 
dising in  the  county  without  the  permission 
of  the  supervlsoiB  would  be. a  reasonable  ex- 
ercise of  legislative  power,  or  could  reasona- 
bly he  said  to  be  exercising  the  power  to  reg- 
ulate.   The  supervisors  may  impose  a  license, 
the  payment  of  which  shall  be  a  condition  to 
the  enjoyment  of  the  privilege  of  engaging 
in  lawful  occupations;  they  may  regulate  the 
manner  of  conducting  the  business,  if  it  be 
of  a  character  tending  to  be  injurious;    but 
if  the  business  be  lawful,  and  having  no  in- 
jurious tendency,  they  cannot  say  who  shall 
and  who  shall  not  exercise  the  right  Itself. 
Under  the  guise  of  regulating  a  business,  the 
municipality  cannot  make  prohibition  possi- 
ble by  committing  to  the  ofBcers  of  the  mu- 
nicipality the  arbitrary  power  to  deny  permis- 
sion to  engage  in  that  business.    We  do  not 
think  It  was  ever  Intended  by  the  people,  in 
ordaining  the  section  of  the  constitution  re- 
ferred to,  or  of  the  legislature  in  the  statu- 
tory enactment,  to  include,  In  the  power  to 
make  and  enforce  regulations,  a  power  purely 
personal  and  arbitrary;    "for,"  as  was  said 
by  Matthews,  J.,  In  Ylck  Wo  v.  Hopkins,  118 
D.  S.  356,  6  Sup.  Ct.  1064,    "the  very  idea 
that  one  man  may  be  compelled  to  hold  his 
life,  or  the  means  of  living,  or  any  material 
right  essential  to  the  enjoyment  of  life,  at 
the  mere  will  of  another,  seems  to  be  intoler- 
able in  any  country  where  freedom  prevails, 
as  being  the  essence  of  slavery."    In  Austin 
V.  Murray,  16  Pick.  121,  the  ordinance  pro- 
hibited any  person  from    bringing    Into    the 
town  of  Charleston  any  dead  body,  or  cause 


the  same  to  be  conveyed  through  the  streets, 
or  to  be  buried  on  the  premises  of  such  per- 
son, without  a  permit  from  the  selectmen  of 
the  town.  The  court  said  that  if  the  by-law 
had  been  limited  to  the  populous  part  of  town, 
and  had  been  made  In  good  faith,  "for  the 
purpose  of  preserving  the  health  of  the  In- 
habitants, which  may  be  in  some  degree  ex- 
posed to  danger  by  the  allowance  of  Interment 
In  the  midst  of  dense  population,  it  would 
have  been  a  very  reasonable  regulation.  But 
it  cannot  be  pretended  that  this  by-law  was 
made  for  the  preservation  of  the  health  of  the 
inhabitants.  Its  restraints  extend  many  miles 
into  the  country,  to  the  utmost  limits  of  the 
town.  Such  an  unnecessary  restraint  upon 
the  right  of  interring  the  dead  we  think  es- 
sentially unreasonable."  In  State  v.  Mott,  61 
Md.  297,  the  city  council  of  Baltimore  was 
granted  power  to  pass  ordinances  to  preserve 
the  health  of  the  city,  to  prevent  and  remove 
nuisances,  prevent  the  introduction  of  con- 
tagious diseases  within  the  city,  and  within 
three  miles  thereof  regulate  the  places  for 
manufacturing  soap  and  candles,  the  erection 
of  slaughter  houses  and  distilleries,  "and 
wherever  every  other  offensive  trade  is  car- 
ried on."  The  city  passed  an  ordinance  mak- 
ing it  unlawful  for  "any  person  •  *  •  to 
Work,  operate,  or  continue  in  use,  for  the  pur- 
pose of  burning  oyster  shells  or  limestone, 
any  kiln  situated  or  erected  within  the  limits 
of  the  city  of  Baltimore."  The  ordinance  was 
held  to  be  void,  because  an  absolute  prohibi- 
tion of  a  lawful  occupation,  which  might,  on 
the  remote  outskirts  of  the  city,  be  carried 
on  without  Injury  to  anyone. 

2.  Aside  from  the  objections  Just  consider- 
ed, the  ordinance  is  unequal  In  Its  operation. 
In  Ex  parte  Bohen,  115  Cal.  372,  47  Pac.  65, 
an  ordinance  of  the  city  and  county  of  San 
Francisco  made  It  unlawful  for  any  person 
to  purchase  or  sell  any  land  within  the  county 
for  the  purpose  of  Interring  any  human  body 
therein,  but  permitted  interments  in  plots  or 
lots  belonging  to  persons,  associations,  or  cor- 
porations, for  their  families  or  members.  The 
ordinance  was  held  to  be  unreasonable  and 
Invalid,  as  assuming  to  limit  the  privilege  of 
burial  to  one  class  of  citizens,  and  denying  It 
to  another  class  within  the  same  district.  It 
was  further  held  that  any  restriction  of  the 
rights  of  the  individual  by  virtue  of  the  po- 
lice power  must  extend  to  all  individuals  who 
might  exercise  the  right.  I  am  unable  to  dis- 
tinguish this  case  from  the  one  In  hand.  It 
Is  true  the  ordinance  In  Bohen's  Case  express- 
ly gave  to  the  then  owners  of  lots  the  right  to 
use  them  for  burial  purposes,  while  denying 
the  right  to  any  person  who  might  thereafter 
purchase  a  burial  lot.  It  differs  from  the  Los 
Angeles  county  ordinance  only  by  expressing 
In  words  what  the  latter  clearly  implies.  Both 
ordinances  discriminate  In  favor  of  a  class 
of  persons.  The  fact  that  the  supervisors  re- 
served the  power  to  place  all  persons  on  an 
equality  by  granting  permission  does  not  re- 
lieve the  ordinance  from  this  objection.  There 
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la  still  a  class  with  unrestricted  rights  wbich 
the  other  class  may  not  exercise  without  per- 
mission, and  whether  this  permission  may  or 
may  not  be  granted  rests  In  the  arbitrary 
power  of  the  supervlsois.  I  can  add  nothing 
to  the  force  of  the  reasoning  In  the  Bohen 
Case,  and  the  authorities  there  cited.  In  sup- 
port of  the  principles  laid  down,  need  no  re- 
enforcement. 

It  Is  advised  that  the  Injunction  be  dis- 
solved, and  the  order  overruling  the  demurrer 
be  reversed,  with  directions  to  sustain  the  de- 
murrer. 

We  concur:    GRAY,  O.;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  injunction  is  dis- 
solved, and  the  order  overruling  the  demurrer 
Is  reversed,  with  directions  to  sustain-  the  de- 
murrer. 


(U4  Cai.  3CU 

PEOPLE  T.  PICETTI.  (Cr.  622.) 
(Supreme  Court  of  California.  May  4,  1899.) 
Limitations — Ikdictment— IfiaDBMEANOBS. 
Pen.  Code,  {  801,  requiring  indictment  or 
information  for  a  misdemeanor  to  be  brought 
or  filed  within  one  year,  applies  where  the  in- 
formation or  indictment  charges  a  felony,  and 
defendant  is  convicted  of  a  misdemeanor. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

John  Plcetti  was  convicted  of  petit  larceny, 
and  he  appeals.    Reversed. 

Devoto  &  Demartini,  for  appellant  Atty. 
Gen.  Ford,  for  the  People. 

OAROUTTB,  J.  The  defendant  was  in- 
formed against  on  the  12th  day  of  September, 
1808,  by  the  district  attorney  of  the  city  and 
county  of  San  Francisco,  for  the  crime  of 
grand  larceny,  alleged  to  have  been  commit- 
ted on  the  15th  day  of  March,  1897.  He  was 
tried  and  convicted  of  petit  larceny.  This 
appeal  is  talcen  from  the  Judgment  and  order 
denying  his  motion  for  a  new  trial. 

As  the  sole  ground  for  this  appeal  It  Is 
chiimed  that,  the  defendant  having  been  con- 
victed of  petit  larceny,  the  Judgment  Is  void, 
Inasmuch  as  the  statute  of  IlmltaUons  bars 
the  prosecution  of  the  defendant  nnder  such 
circumstances.  This  contention  is  based  up- 
on section  801  of  the  Penal  Code,  which  pro- 
vides: "An  indictment  for  any  misdemeanor 
must  be  found,  or  an  information  filled,  within 
one  year  after  Its  commission."  Giving  a 
liberal  construction  to  this  provision  of  the 
Code,  we  have  arrived  at  the  conclusion  that 
the  defendant  should  not  have  been  convicted 
of  the  crime  of  i)etlt  larceny.  To  our  surprise, 
we  have  been  unable  to  find  any  provision 
of  the  law  prescribing  a  limitation  for  the 
prosecution  of  ordinary  or  simple  misdemean- 
or. But  the  provision  quoted  above  does  de- 
clare. In  effect,  that  all  misdemeanors  prose- 
cuted by  Indictment  or  information  are  barred 
by  the  statute  of  limitations  In  one  year. 


This  defendant  has  been  prosecuted  by  in-, 
formation,  and  has  been  convicted  of  a  mis- 
demeanor. He  has,  therefore,  been  prosecut- 
ed for  a  misdemeanor  by  information,  and 
the  one-year  statute  would  seem  to  apply. 
By  a  strict  construction  of  this  provision  of 
the  Code  it  might  be  held  that  it  only  ap- 
plied to  those  specific  cases  where  the  infor- 
mation or  Indictment  upon  its  face  charged 
a  misdemeanor.  But  a  more  liberal  construc- 
tion would  malte  the  statute  apply  to  all  those 
cases  where,  under  the  indictment  or  informa- 
tion, the  defendant  may  be  and  is  convicted 
of  a  misdemeanor.  Such  construction  should 
maintain,  especially  in  view  of  the  fact  that 
othei-wise,  in  every  case  where  a  defendant 
is  prosecuted  for  felony  and  convicted  of  mis- 
demeanor, there  would  be  no  statute  of  lim- 
itations which  could  be  Invoked.  These  con- 
ditions as  to  such  convictions  arise  every  day, 
and  we  conclude  that  the  one-year  statute  of 
limitations  should  be  held  to  apply  to  those 
cases.  For  the  foregoing  reasons,  the  Judg- 
ment and  'order  are  reversed,  and  the  cause 
remanded. 


J. 


We  concur:  HARRISON,  J.;  VAN  DYKE, 


(8  Wyo.  307) 
ANDERSON  v.  MATTHEWS  et  al. 
(Supreme  Court  of  Wyoming.     May  8,  1809.) 

FOBBCLOSUBB  OF  MoBTOAOBS — ^RbCBIVEBS — AFPBAb 

— -PaKTIES — FlHAL  ObDEB— JuaiSDICTIOH. 

At  VJ'?'*'*  ^^  9;  ?1'  S*  1'  2.  provide  that  the 
district  court  shall  be  open  at  all  times  for'  the 
entry  of  judgments,  and  that  judgments  so  en- 
tered shall  be  of  the  same  force  as  judgments 
entered  at  the  term.  'Held  that,  since  the  stat- 
ute in  effect  malies  a  judgment  entered  in  va- 
cation a  judgment  of  the  court,  it  is  a  judgment 
from  which  an  appeal  may  be  taken,  under 
Const,  art.  6,  H  2,  18,  giving  the  supreme  court 
jurisdiction  over  the  judgments  of  inferior 
"courts." 

2.  An  order  appointing  a  receiver  in  a  fore- 
closure smt  18  a  final  order  affecting  the  sub- 
stantial rights,  from  which  an  appeal  will  lie 

3.  On  error  from  an  order  appointing  a  re^ 
ceiver  in  a  foreclosure  suit  the  receiver  is  not  a 
necessary  party. 

Error  to  district  court,  Sweetwater  county; 
David  H.  Craig,  Judge. 

Suit  by  Hannah  Matthews  against  Charles 
H.  Bussey,  Ann  Ellen  Bussey,  James  P.  Mc- 
Dermott  &  Co.,  J.  P.  McDermott,  and  E.  V. 
Shurtleff,  and  John  H.  Anderson,  cross  peti- 
tioner. From  orders  appointing  a  receiver  on 
plaintiff's  application,  and  refusing  to  appoint 
a  receiver  on  the  application  of  the  cross 
petitioner,  John  H.  Anderson,  cross  petitioner 
Anderson  brings  error.  Heard  on  motion  to 
dismiss  proceedings  In  error.    Motion  denied. 

B.  E.  EnterUne  and  D.  A.  ReavlU.  for 
plaintiff  In  error.  John  H.  ChUes,  for  de- 
fendants in  error. 

CORN,  J.  This  Is  an  action  to  foreclose  a 
mortgage,  and  upon  the  application  of  the 
plaintiff,  Hannah  Matthews,  a  receiver  was 
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appointed.  Anderson,  the  plaintiff  In  error, 
one  of  the  defendants  below,  being  the  hold- 
er of  a  senior  mortgage,  filed  an  answer  and 
cross  petition  asking  for  the  foreclosure  of 
his  mortgage  and  for  the  appointment  of  a 
receiver  in  his  behalf,  and  sabsequently  filed 
bis  motion,  supported  by  affidavits,  praying 
for  the  appointment  of  such  receiver,  and  that 
the  former  appointment  be  set  aside.  The 
motion  was  denied,  and  he  comes  to  thia 
court,  and  assigns  for  error  the  appointment 
of  the  receiver  on  the  application  of  Mrs. 
Matthews,  and  the  denial  of  his  motion. 
Both  orders  complained  of  were  made  by 
the  Judge  In  vacation,  in  other  counties  of 
the  district  than  that  in  which  the  suit  was 
pending.  Mrs.  Matthews  moves  to  dismiss 
the  proceedings  in  error,  on  the  grounds  that 
this  court  is  without  Jurisdiction,  that  the 
decision  complained  of  is  an  interlocutory  or- 
der and  not  a  final  Judgment  or  order,  and 
that  there  Is  a  defect  of  parties  in  that  the 
receiver  is  not  made  a  party.  This  bearing 
is  had  only  upon  the  motion  to  dismiss. 

The  defendant  In  error  insists  that  the  or- 
ders complained  of  are  not  appealable,  and 
that  this  court  Is  without  Jurisdiction  under 
our  constitution  and  statutes.  The  prelimi- 
nary inquiry  Is  whether  this  court  has  juris- 
diction on.  appeal  of  orders  made  at  chambers, 
as  distinguished  from  orders  of  court,  and 
we  think  It  has  not  In  Wisconsin,  there 
was  a  statute  providing  for  an  appeal  directly 
to  the  snpreme  court  from  orders  made  by 
the  circuit  Judge  at  chambers.  The  consti- 
tution of  that  state  provided  that,  except  in 
cases  otherwise  provided  by  the  constitution, 
the  supreme  court  should  have  appellate  juris- 
diction only,  coextensive  with  the  state,  and 
should  have  a  general  superintending  control 
over  all  Inferior  courts.  The  supreme  court 
licid  that,  under  this  provision,  the  appellate 
powers  of  that  court  were  limited  to  the  Judg- 
ments and  orders  of  courts,  and  could  not  be 
extended  by  the  legislature  to  the  acts  or  de- 
cisions of  officers  or  persons  not  acting  as  a 
court;  that  the  jurisdiction  to  review  the 
acts  of  such  officers  was  in  the  circuit  court 
Itself,  and  that  It  should  be  deemcjS  exclusive. 
The  case  is  much  stronger  under  our  consti- 
tution and  statutes;  for,  while  section  2  of 
article  5  of  the  constitution  gives  to  the  su- 
preme court  general  appellate  Jurisdiction, 
the  same  section,  in  providing  for  its  general 
superintending  control  over  inferior  courts, 
speaks  of  courts  only;  and  section  18  of  the 
same  article  provides  that  "writs  of  error  and 
appeals  may  be  allowed  from  the  decisions  of 
the  district  courts  to  the  snpreme  court,"  there 
being  DO  provision  allowing  writs  of  error  or 
appeals  from  the  decisions  of  Judges  or  other 
officers.  The  very  clear  indication  is  that  the 
appellate  powers  of  the  supreme  court  are 
limited  to  a  review  of  the  decisions  of  the  dis- 
trict courts,  the  distinction  between  a  court 
and  the  Judge  or  other  officer  being  clearly 
marked  In  our  constitution  and  statutes.  This 
view  Is  also  in  accord  with  the  Judicial  sys- 


tem of  the  state,  the  district  court  having 
original  Jurisdiction  under  the  constitution  of 
all  causes,  lK>th  civil  and  criminal.  The  ap- 
parent purpose  was  that  all  matters,  unless 
otherwise  specially  provided  by  the  constitu- 
tion, should  be  adjudicated  in  those  courts  be- 
fore the  powers  of  the  supreme  court  could 
be  invoked.  The  statute,  proceeding  upon  the 
same  idea,  provides  that  "a  Judgment  ren- 
dered or  final  order  made  by  the  district  court 
may  be  reversed,  vacated  or  modified  by  the 
snpreme  court  for  errors  appearing  on  the 
record."  It  seems  to  be  reasonably  clear  that 
an  order  of  the  Judge  at  chambers,  as  such, 
is  not  apiiealable  to  this  court.  But  we  have 
certain  statutes  which  It  is  claimed  change 
the  aspect  of  .the  question.  By  chapter  21, 
Laws  1896,  It  Is  provided: 

"Section  1.  In  addition  to  the  terms  of  the 
several  district  courts  of  this  state,  as  fixed 
and  provided  by  law,  each  district  court  shall 
be  open  at  all  times  for  the  transaction  of 
business  In  the  entry  of  Judgments,  decrees, 
orders  of  course,  and  such  other  orders  as 
have  been  made  or  granted  by  the  district 
court,  or  any  Judge  thereof,  and  for  the  hear- 
ing and  determination  of  all  matters  brought 
before  the  court  or  judge,  except  the  trial  ot 
issues  of  fact  When  any  cause,  action  or 
matter  has  been  heard  by  the  court  or  judge, 
the  decision  may  be  made  out  of  term,  and 
such  decision  may  be  made  by  order  or  by 
direction  that  an  order.  Judgment  or  decree 
be  entered;  and  upon  the  filing  in  the  office 
of  the  clerk  of  the  district  court,  of  the 
county  wherein  the  action  or  proceeding  Is 
pending,  the  decision  In  writing  signed  by  the 
judge,  whether  it  be  an  order,  a  judgment  or 
decree,  as  tbe  case  may  require,  shall  be  en- 
tered by  such  clerk  In  conformity  with  such 
decision. 

"Sec.  2.  The  Judges  of  the  several  district 
courts  of  this  state  may,  at  their  discretion, 
with  the  consent  of  the  parties,  try  issues  of 
law  and  of  fact  in  the  vacation  or  recess  of 
the  district  court  and  may  decide  such  is- 
sues either  in  or  out  of  term;  and  thereupon 
Judgment  may  be  rendered  with  the  same 
effect  as  upon  issues  tried  and  determined  In 
term  time." 

The  purpose  of  this  act  is  unmistakable. 
At  the  time  of  Its  adoption  there  was  in  force 
an  act  (chapter  70,  Laws  1890)  providing  that 
all  motions,  demurrers,  applications,  and  oth- 
er matters  not  involving  a  trial  upon  the  issue 
of  fact  in  any  civil  or  criminal  action  or  spe- 
cial proceeding  pending  in  any  of  the  district 
courts  might  be  heard  and  determined  by  the 
Judge  of  such  court  in  vacation,  as  well  as  by 
the  court  in  term  time,  at  any  place  in  his 
district  One  purpose  of  the  act  of  1895  evi- 
dently was  to  empower  the  judge,  by  consent 
of  the  parties,  to  try  any  case  not  requiring 
a  Jury  at  other  times  than  during  the  regular 
terms,  and  to  provide  that  his  Judgment  upon 
such  trial  should  be  the  Judgment  of  the  court 
and  should  be  so  entered.  It  was  not  any 
part  of  the  purpose  of  the  act  to  confer  upon 
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the  Judges  any  additional  power  to  bear  and 
determine  matters  not  involving  a  trial  upon 
issues  of  fact,  for  that  was  already  fully  con- 
ferred by  the  act  of  1S90;  but  the  express  put- 
pose  is  to  declare  the  district  courts  to  be  open 
at  all  times  for  certain  purposes,— among  them 
the  entry  of  such  orders  as  have  been  made 
or  granted  by  the  district  court  or  any  judge 
thereof.  An  order  so  entered  would  seem, 
without  any  question,  to  be  an  order  entered 
in  open  court,  and  there  appears  to  be  no  es- 
cape from  the  conclusion  that  It  Is  as  much 
an  order  of  court  as  any  decision  announced 
and  entered  in  term  time.  We  see  no  reason 
to  doubt  the  power  of  the  legislature  to  de- 
clare the  courts  to  be  open  at  all  times,  and, 
having  done  so,  the  result  mentioned  seems 
to  follow.  Of  course.  It  does  not  follow  that 
all  of  such  orders  are  appealable  directly  to 
this  court,  as  it  is  only  final  orders  which  we 
are  etupowered  to  review.  Neither  does  It  fol- 
low, we  think,  that  the  district  court  loses  Its 
power  to  reverse,  vacate,  or  modify  such  or- 
ders in  term  time  at  a  succeeding  term,  if  the 
case  Is  then  still  pending  before  It  The  leg- 
islature might  have  provided,  no  doubt,  there 
being  no  constitutional  prohibition,  that  the 
regular  terms  of  the  courts  should  be  contin- 
uous, and  the  courts  open  at  all  times  for  all 
purposes.  It  has  not  seen  fit  to  take  such 
action,  nor  even  to  make  the  regular  terms 
continuous  for  the  purposes  specified.  But, 
by  the  act,  those  courts  are  declared  to  be 
open  at  all  times  for  the  specified  purposes, 
"in  addition"  to  the  terms  as  fixed  and  pro- 
vided by  law.  In  Florida,  under  a  statute  au- 
thorizing the  Judges  "to  exercise  in  vacation 
any  jurisdiction  or  power  they  are  now  au- 
thorized or  empowered  to  exercise  in  term 
time,"  the  supreme  court  of  that  state  say, 
when  the  judge  exercises  such  Jurisdiction, 
that,  for  the  purpose  of  the  application  or  mo- 
tion, it  is  virtually  a  term  of  court.  Myrick  t. 
Merrltt,  21  Fla.  800.  In  the  same  state,  a  stat- 
ute provided  that  demurrers  might  be  heard  in 
vacation,  and  the  judge  in  vacation  make  any 
order  in  regard  thereto,  and  consequent  upon 
his  determination  of  the  issues  of  law  present- 
ed, that  he  could  in. term  time.  Where  a  de- 
murrer to  the  plaintiff's  petition  was  over- 
ruled, and  the  defendant  refused  to  plead  fur- 
ther, the  court  held  that  final  Judgment  should 
be  entered  in  vacation  in  favor  of  the  plaintift, 
and  they  say  such  Judgment  is  the  Judgment 
of  the  court,  to  be  entered  by  the  clerk  upon 
the  order  of  the  judge,  in  the  same  manner 
as  such  judgment  would  be  entered  in  term 
time,  the  clerk  assessing  the  damages.  Mc- 
Gee  V.  Aucrum,  33  Fla.  506,  15  South.  231. 
Under  a  similar  statute.  In  North  Dakota,  it 
is  said  the  reason  why  the  Judge,  out  of  term, 
sitting  In  his  Chambers,  could  not  formerly  ex- 
ercise the  iK>wer  and  authority  of  the  court, 
was  simply  because  the  court  at  such  times 
was  not  open  for  the  transaction  of  business. 
And  they  couclude  that,  by  force  of  the  stat- 
ute, where  the  decision  is  made  after  notice 
and  a  hearing,  it  is  the  court  which  acts,  and 


not  the  Judge;  and  this  without  regard  to 
whether  the  order  in  form  purports  to  be  by 
the  judge  at  chambers  or  by  the  court.  In- 
surance Co.  V.  W^eber,  2  N.  D.  240,  50  N.  W 
703.  In  South  Dakota,  under  a  similar  stat 
ute,  the  court  reach  a  somewhat  different  coi 
elusion.  The  statute  contained  a  proviso  that 
it  should  not  be  construed  to  prevent  the 
Judge  from  making  any  order  at  chambers,  at 
any  place  within  the  territory.  In  any  mat- 
ter properly  before  him.  And  the  court  con- 
clude that,  the  power  to  make  chambers  or- 
ders being  thus  specifically  reserved  to  the 
Judge,  it  is  left  to  his  discretion  to  make 
either  a  court  order  or  an  order  at  chambers; 
that  there  is  sufficient  reason  why  the  Judge 
should  have  such  discretion,  as  he  may  de- 
sire to  reserve  the  right  to  review  his  order 
when  he  can  examine  the  matter  more  at  his 
leisure.  As  the  South  Dakota  act,  however, 
differs  from  ours  in  this  regard,  it  seems  to 
be  unnecessary  to  discuss  this  view.  But  we 
suggest  that,  in  the  case  of  a  final  judgment 
entered  in  vacation,  under  our  act,  there 
would  be  manifest  impropriety,  and  possible 
hardship  and  Injustice,  in  holding  it  in  abey- 
ance for  examination  and  reconsideration  at 
the  next  regular  term  of  the  court;  and  this 
construction  would  defeat  the  evident  purpose 
of  the  act  to  facilitate  a  determination  of  the 
controversy;  while.  In  the  case  of  an  order 
merely,  whether  final  or  interlocutory,  as  long 
as  the  action  was  pending  there,  the  court 
would  retain  control  to  .reverse,  vacate,  or 
modify  it,— and  this,  we  apprehend,  whether  it 
was  deemed  an  order  at  chambers  or  an  order 
of  court.  We  think  the  only  ireasoqable  con- 
clusion is  that  the  act  of  the  Judge,  within  the 
limitations  of  the  statute,  is  the  act  of  the 
court  quite  as  much  as  the  same  would  be  it 
performed  during  the  session  of  a  regular 
term. 

But  the  defendant  in  error  Insists  that  the 
orders  complained  of  are  not  final  orders,  un- 
der our  Code  of  Procedure.  The  Code  pro- 
vides (Rev.  St.  i  3126)  that  "an  order  affect- 
ing a  substantial  right  made  in  a  special  pro- 
ceeding Is  a  final  order."  The  supreme  court 
of  Ohio,  from  which  state  our  Code  is  taken, 
have  held  that  the  appointment  of  a  receiver 
is  a  special  proceeding,  and  that  such  appoint- 
ment, or  the  vacation  of  a  receivership,  may 
affect  substantial  rights,  and  that  such  orders 
are  the  subject  of  review  on  error.  Railroad 
Co.  V.  Sloan,  31  Ohio  St.  6.  The  same  view 
of  the  question  is  taken  In  Adair  v.  Wright 
10  Iowa,  385;  Knight  v.  Nash,  22  .Minn.  452; 
Schultz  V.  Insurance  Co.,  14  Fla.  73;  and  other 
cases  in  those  states.  And  this  court,  in  First 
Nat.  Bank  of  Sundance  v.  Moorcroft  Ranch 
Co.,  5  Wyo.  55,  36  Pac.  821,  followed  the  Ohio 
rule  in  holding  that  an  order  discharging  or 
sustaining  an  attachment  is  a  final  order,  and 
subject  to  review  before  judgment.  As  Is  said 
In  Railroad  Co.  v.  Sloan,  supra,  the  principle 
of  the  decision  applies  as  well  to  the  vacation 
of  a  receivership  as  to  the  discharge  of  an  at- 
tachment   The  authorities  are  not  uniform, 
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but,  under  the  conditions  of  legislation  in  this 
state,  we  thinii  this  court  should  follow  the 
Ohio  decisions  upon  the  question. 

The  other  groond  of  the  motion  remaining 
to  be  considered  is  that  the  receiver  should  be 
made  a  party.  It  is  plain  that  there  are  many 
cases  where  the  receiver  Is  a  necessary  party, 
—as,  where  he  sues  or  Is  sued;  where  his  ac- 
counts are  to  be  adjusted;  where  It  Is  sought 
to  bold  hhn  to  a  pecuniary  liability  for  his 
official  acts;  and,  in  general,  In  any  case 
where  he  is  a  party  in  interest.  We  think 
he  is  in  no  sense  a  party  in  Interest  in  this 
case.  He  Is  a  mere  officer  of  the  court.  The 
office  is  not  conferred  upon  him  for  his  own 
benefit,  and  he  has  no  title  to  the  property  in 
his  liands.  He  Is  merely  the  hand  of  the  court 
for  holding  the  property  pending  the  litiga- 
tion. He  does  not  represent  any  of  the  par- 
ties or  theh:  interests,  and  be  would  not  be 
authorized  to  use  the  proceeds  of  the  receiver- 
ship property  for  the  payment  of  costs,  attor- 
ney's fees,  or  other  expenses  which  might  be 
incurred  in  asserting  any  supposed  title  of  his 
to  the  o&ce.  We  think  he  is  not  In  any  sense 
a  party  in  interest,  or  a  proper  party  to  the 
proceedings  In  this  case.  In  re  Colvin,  3  Md. 
Ch.  301.    The  motion  to  dismiss  is  denied. 

POTTER,  C.  J.,  concurs.  KXIGHT,  J.,  did 
not  sit  in  this  case. 


(8  Obl.  286) 

HESS  V.  TRIGG  et  al. 
(Supreme  Court  of  Oklahoma.    April  10,  1899.) 

AOKNOWI,ED0MBNT8 — CONSTBCCTION  OF  STATnTBS — 

TiMB  OF  Taking  Effect— Mortoage — 

ElECCTlOS. 

1.  The  Statutea  of  1800,  upon  the  subject  of 
"Conveyance"  and  that  upon  "Transfers," 
which  provides  different  modes  of  acknowledg- 
ment, which  were  afterwards  Incorporated  in 
the  Statutes  of  1803,  are  each,  when  conform- 
ed to,  effective,  and,  inasmuch  as  they  relate 
to  the  same  subject-matter,  they  should  be  con- 
strued together,  and  effect  given  to  each. 

2.  The  rule  above  stated  ought  especially  to 
be  held  where  statutes  relating  to  the  same 
fiubject-matter  have  been  enacted  at  the  same 
legislative  session,  rather  than  to  infer  that 
one  of  the  statutes  was  meant  to  destroy  the 
other. 

3.  The  first  legislative  assembly  of  this  terri- 
tory having  "ended  on  the  24th  day  of  I>ecem- 
bet,  1890,"  the  provisions  enacted  by  that  leg- 
islative assembly  relative  to  transfers  and  con- 
veyances of  real  estate  each  went  into  effect 
upon  the  25th  day  of  December,  1800. 

4.  The  execution  of  a  mortgage  is  just  as  good 
between  the  parties  without  an  acknowledg- 
ment, since  the  acknowledgment  simply  has 
reference  to  the  proof  of  execution,  and  not  to 
the  effective  force  of  the  instrument. 

(Syllabus  by  the  Court.) 

I^rror  from  district  court,  Canadian  county; 
before  Justice  John  C.  Tarsney. 

Action  by  W.  W.  Trigg  and  William  H.  Trigg 
agraJnst  Caroline  Hess  and  Louis  Hess  on  a 
promissory  note  and  for  the  foreclosure  of  a 
mortgage  upon  real  estate  given  to  secure  the 
payment  of  the  debt  evidenced  by  the  note. 
Tlie  mortgage  purports  to  have  been  given  by 


the  plaintiff  In  error  and  her  hustwnd  and  co- 
defendant,  Louis  Hess.  She  denied,  under 
oath,  the  execution  of  either  the  note  or  the 
mortgage  sued  upon,  and  this  presented  the  Is- 
sue. The  acknowledgment  is  in  the  following 
terms:  "Territory  of  Oklahoma,  County  of  Ca- 
nadian, 88.:  On  this  14tb  day  of  July,  1893,  be- 
fore me,  the  undersigned,  a  notary  public  in 
and  for  said  county,  personally  appeared  Louis 
Hess  and  Caroline  Hess,  his  wife,  to  me  per- 
sonally known  to  be  the  Identical  persons  who 
executed  the  foregoing  mortgage,  and  ac- 
knowledged that  they  executed  the  same  as 
their  free  and  voluntary  act  and  deed,  for  the 
uses  and  purposes  therein  set  forth.  My  term 
as  register  will  expire  on  the  1st  day  of  Jan- 
uary, 1805.  Witness  my  hand  and  official 
seal  the  day  and  year  first  above  written. 
Chas.  Rider,  Register  of  Deeds  for  Canadian 
county,  Oklahoma."  The  mortgage  and  note 
purported  to  have  been  executed  by  the  plain- 
tiff by  signing  her  mark.  A  Jury  was  impan- 
eled In  the  cause  for  the  determination  of  the 
questions  as  to  (1)  whether  the  plaintiff  sign- 
ed the  mortgage  sued  upon;  (^  whether  she 
signed  the  note  sued  upon  in  the  action;  and 
(3)  whether  she  acknowledged  the  execution 
of  the  mortgage  sued  upon.  Upon  the  offer 
of  the  mortgage  in  evidence.  It  was  objected 
to  by  the  plaintiff  In  error,  for  the  reason  that 
"it  is  not  acknowledged  or  purported  to  be  ac- 
knowledged in  the  manner  provided  by  the 
statutes";  which  objection  was  overruled,  and 
exception  reserved.    Affirmed. 

(Sould  &  Marsh,  for  plaintiff  In  error. 
Hobbs  &  Kane  and  Blake  &  Blake,  for  de- 
fendants in  error. 

McATEE,  J.  (after  stating  the  facts).  It  is 
contended  by  the  plaintiff  in  error  that  the 
acknowledgment  was  not  in  compliance  with 
the  statute.  The  acknowledgment  was  made, 
if  at  all,  under  the  Statutes  of  Oklahoma  of 
1890,  which  were  re-enacted  In  the  Statutes  of 
1893.  It  is  provided,  in  section  10,  c.  21,  p. 
378,  St.  1893,  title  "(Jonveyances,"  that,  "if 
any  one  signs  the  Instrument  acknowledged  by 
mark,  the  officer  taking  the  acknowledgment 
shall  in  addition  to  the  above  form,  also  cer- 
tify that  he  read  the  Instrument  over  to  the 
party,  so  signing  by  mark,  and  explained  the 
contents  thereof  fully  to  him,  or  her,  and  that 
after  such  explanation .  he,  or  she,  acknowl- 
edged it."  It  Is  contended,  since  the  ac- 
knowledgment is  not  in  the  form  here  pre- 
scribed, that  the  execution  of  the  Instrument 
was  not  valid  or  binding.  And  it  is  further 
contended  that  a  register  of  deeds  was  not 
such  an  officer  as  could  take  an  acknowledg- 
ment of  an  instrument  affecting  title  to  real 
estate.  Inasmuch  as  the  following  section  11 
of  chapter  21  provides  the  officers  before 
whom  such  an  acknowledgment  could  be  tak- 
en, and  does  not  Include  the  "register  of 
deeds."  The  Statutes  of  1890  contained  also 
a  chapter  upon  "Transfers."  which  was  re- 
enacted  and  included  in  the  Statutes  of  1893, 
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and  which  proyldeB,  In  section  21,  c.  SZ,  p. 
1158,  thereof,  that  the  "officer  taking  the  ac- 
knowledgment of  an  Instrument  must  indorse 
thereon  or  attach  thereto  a  certificate  sub- 
stantially in  the  forms  hereinafter  prescribed: 

Territory  of or  State  of ,  County 

of ,  88.:    On  this day  of in 


the  year  - 


before  me  personally  appeared 


known  to  me  or  proved  to  me  on  the 

oath  of to  be  the  person  who  is  describ- 
ed in,  and  who  executed  the  within  Instrument, 
and  acknowledged  to  me  that  he  (or  they) 
executed  the  same."  And  It  is  also  iHroTided, 
In  section  11,  c.  82,  p.  1156,  that  "the  proof  or 
acknowledgment  of  an  Instrument  may  be 
made  in  this  territory  within  the  Judicial  dis- 
trict, county,  subdivision,  or  city,  for  which 
the  officer  was  elected  or  appointed,  before 
either,  *  •  •  third,  a  register  of  deeds. 
•  *  •"  It  Is  contended  that  the  latter  act 
took  effect  upon  the  24th  day  of  December, 
1800,  while  the  former  act,  chapter  upon  con- 
veyances, took  effect  upon  the  25th  day  of 
December,  1890,  and  that  the  chapter  on 
transfers  was  i^epealed  by  the  taking  effect  of 
the  chapter  upon  conveyances;  since  where 
there  are  two  statutes  on  the  same  subject 
passed  at  different  dates,  and  it  Is  plain,  from 
the  substance  of  the  last,  that  it  was  intended 
to  govern  the  whole  subject,  and  be  a  com- 
plete and  perfect  system  or  provision  in  it- 
self, the  last  must  be  held  to  be  a  legislative 
declaration  that  whatever  is  embraced  in  it 
shall  prevail,  and  whatever  Is  excluded  Is  dis- 
carded and  repealed.  We  cannot  hold  that 
this  proposition  Is  applicable  to  the  facts  as 
they  are  presented.  While  the  statutes  upon 
conveyances  and  that  upon  transfers  provide 
for  different  modes  of  acknowledgment,  we 
think  that  either  of  the  forms  of  acknowledg- 
ment provided  should  be  accepted  as  effective; 
and  that,  inasmuch  as  they  relate  to  the  same 
subject-matter,  they  should  be  construed  to- 
gether, and  effect  be  given  to  each.  This  rule 
especially  ought  to  be  held,  if  possible,  where 
statutes  relating  to  the  same  subject-matter 
have  been  enacted  at  the  same  legislative  ses- 
sion, as  in  this  case,  rather  than  to  Infer  that 
one  of  the  statutes  was  meant  to  destroy  the 
other.  23  Am.  &  Bng.  Bnc.  Law,  p.  311,  and 
cases  there  cited. 

We  do  not  think  that  a  rex>eal  of  a  statute 
should  be  Implied  by  the  mere  enactment  of 
another  statute  providing  a  different  method 
of  doing  the  same  thing,  unless  the  method 
provided  in  the  \a.ttet  statute  is  irreconcila- 
ble with,  and  destructive  of,  the  method  pro- 
vided in  the  former  statute  for  doing  the  same 
thing.  A  wiser  method,  and  one  more  In  con- 
formity with  the  law,  is  to  construe  the  stat- 
utes so  as  to  give  harmony  In  the  legislation 
upon  the  subject,  upon  the  supposition  that 
the  legislature  meant  each  to  be  effective,  and 
merely  that  different  methods  were  intention- 
ally adopted  by  the  legislature  of  doing  the 
same  thing.  End.  Interp.  St.  §  210.  But  we 
think  it  more  probable  in  this  case  that  both 
statutes  were  adopted  by  the  legislature,  that 


body  not  having  observed  or  Intended  any  in- 
consistency between  the  statutes  tbub  adopted. 
It  Is  also  contended  that  since  the  chapter 
on  conveyances  in  the  Statutes  of  1890  shows, 
by  its  preliminary  bracketed  clause,  that  it 
"took  effect  December  25,  1890,"  and  that  the 
aut&entlcation  of  the  Statutes  of  1890  by  the 
secretary  of  the  territory  shows  that  the  act 
upon  transfers  took  effect  on  the  24th  day  of 
December,  1890,  the  ehactment  of  the  latter 
statute  is  a  "legislative  declaration  that  the 
chapter  on  transfers  was  and  la  repealed." 
We  do  not  find  the  authentication  by  the  sec- 
retary of  the  territory  to  be  in  those  terms, 
since  it  states  only  that  the  legislative  assem- 
bly  "ended  on  the  24.th  day  of  December, 
1^."  If  there  were  express  evidence  In  the 
statute  that  the  chapter  on  transfers  took  ef- 
fect on  the  24th  day  of  December,  1890,  we 
could  not  yet  sustain  the  position  contended 
for.  It  was  provided  in  the  act  of  congress 
organizing  this  territory,  and  embodied  In  the 
organic  act,  that  certain  chapters  of  the  Com- 
piled Laws  of  the  State  of  Nebraska  should  be 
"extended  to  and  put  into  force  In  the  terri- 
tory of  Oklahoma,  until  after  the  adjournment 
of  the  first  session  of  the  legislative  assem- 
bly." One  of  the  chapters  of  the  Laws  of 
Nebraska  so  extended  to  and  put  in  force  in 
the  territory  by  congress  was  a  chapter  upon 
"Real  Estate,"  which  regulated  the  convey- 
ance and  transfer  of  real  estate,  and  provided 
for  their  acknowledgment  Organic  Act,  §  11. 
The  first  legislative  assembly  adjourned  on  the 
24th  day  of  December,  1890,  during  all  of 
which  day  the  Laws  of  Nebraska,  aa  provided 
by  the  organic  act,  were  in  force  upon  the 
subject  here  In  hand,  and  the  laws  passed  by 
the  legislative  assembly,  which  were  to  super- 
sede the  provisions  of  the  orgranic  act,  did  not 
go  into  effect  until  the  25th  day  of  December, 
1890,  so  that  the  chapter  on  conveyances  and 
the  chapter  on  transfers,  including  the  provi- 
sions recited  above,  went  into  effect  at  the 
same  time,  namely,  upon  December  25,  1890, 
so  that  no  inference  can  be  drawn  from  the 
fact  that  one  of  these  chapters  was  enacted 
subsequent  to  the  other,  even  if  any  evidence 
existed  In  the  records,  or  In  the  law,  that  such 
was  the  case.  But  even  If  the  chapter  upon 
conveyances  was  later  than  the  chapter  ui>on 
transfers,  and  the  latter  was  thereby  abolish- 
ed, and  if  it  should  be  admitted  that  the  cer- 
tificate of  acknowledgment  was  not  In  the 
form  provided  by  the  statute,  yet  that  fact 
does  not  invalidate  the  execution  of  the  mort- 
gage; for  an  imperfect  acknowledgment,  or 
even  a  total  want  of  It,  will  not  effect  the 
validity  of  a  conveyance  of  real  estate,  aa  be- 
tween the  parties.  The  mortgage,  if  in  fact 
it  was  executed,  was  Just  as  good  between 
the  parties  without  the  acknowledgment, 
since  the  acknowledgment  has  reference  sim- 
ply to  the  proof  of  execution,  and  not  to  the 
effective  force  of  the  instrument  Gray  v.  Ul- 
rich,  8  Kan.  122;  Am  v.  Mathews  (Kan.  Sup.) 
18  Pac.  65;  Munger  v.  Baldridge  (Kan.  Sup.) 
21  Pac.  159.    The  question  as  to  the  execution 
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of  the  mortgage  was  sabmltted  to  a- Jury  in 
tlilB  case,  whose  special  fluding,  in  reply  to 
an  Interrogatory  proposed  to  them,  declared 
that  tbb  plaintiff  in  error  did  sign  the  note 
and  mortgage  sued  upon  in  the  action,  and 
did  acknowledge  the  execution  of.  the  mort- 
gage. Tbe  Judgment  of  the  court  below  will 
therefore  be  affirmed.  All  the  Justices  con- 
cur, except  TARSNEY,  J.,  who  presided  In 
the  cause  below. 


(8  ou.  206) 

BOABD  OF  COM'BS  OF  CUSTER  COUNIT. 

V.  MOON. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1899.) 

Appbai/— Brisv—  SmrvioniicT  — DisMissiOi— Casi- 
Maos — JuDaMSMT — Vamditt; 

1.  A  brief  discussing  simply  al>stract  questiona 
of  law,  without  calling  the  attention  of  the  court 
to  any  specific  ruling  ot  error  committed  by  the 
trial  cooTt,  is  insufficient. 

2.  It  is  the  duty  of  counsel  bringing  cases  to 
this  court  to  comply  with  the  rules  of  the  court, 
and,  upon  failure  so  to  do,  this  court  will  dis- 
miss such  cases. 

3.  In  order  that  a  case  may  be  reviewed  in 
this  court  the  case-made  must  show  that  a  judg- 
ment or  final  order  was  rendered  by  the  trial 
court,  and  this  must  afflrmativeiy  appear  In  the 
case-made,  and  a  mere  statement  to  that  effect 
in  the  certificate  of  the  judge  is  not  sufficient. 

4.  A  judgment  is  a  fixed  and  ultimate  deter- 
mination of  the  rights  of  the  parties  in  an  ac- 
tion. A  judgment  for  the  recovery  of  money 
must  state  the  amount  for  which  it  was  render- 
ed;   and  hence  a  judgment  rendered  for  

dollars,  and  costs,  taxed  at dollars,  is  al>- 

sointely  void,  and  cannot  be  reviewed  in  this 
court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  coimty; 
before  Justice  John  C.  Tarsney. 

Action  between  the  board  of  commission- 
ers of  Ctwter  comity  and  Robert  O.  Moon. 
From  the  Judgment,  the  county  commission- 
ers bring  error.    Dismissed. 

John  F.  Stone,  for  plaintiff  in  error.  John 
I.  DOle,  H.  A.  Smith,  C.  O.  Blake,  and  E.  E. 
Blake,  for  defendant  In  error. 

HAIA'ER,  J.  This  case  comes  here  on  an 
appeal  from  the  district  court  of  Canadian 
county,  on  what  purports  to  be  a  case-made. 
The  defendant  In  error  objects  to  the  consid- 
eration of  this  cause  in  this  court,  for  the 
following  reasons:  (1)  That  the  brief  filed 
by  the  plaintiff  In  error  is  Indefinite,  and 
points  to  no  portion  of  the  record,  and  no 
specific  error  is  alleged  to  be  shown  thereby. 
(2)  That  the  pages  of  the  record  are  not  num- 
bered. (3)  That  the  case^made  attached  to 
the  plaintiff's  petition  In  error  contains  no 
statement  or  recital  from  which  It  could  be 
Inferred  that  all  the  pleadings  and  proceed- 
ings in  the  cause  are  shown  therein. 

Rule  4  of  this  court  (43  Pac.  viii.)  provides: 
"Connsel  shall  file  ten  printed  briefs  in  each 
case;  six  copies  for  the  court,  and  four  for 
the  reporter  and  librarian.  The  briefs  must 
refer  specifically  to  the  page  of  the  record 
which  counsel  desire  to  have  examined." 
57  P.— U 


Counsel  for  plaintiff  in  error  has  filed  a  brief 
as  attorney  for  the  counties  of  Custer,  D, 
Day,  Roger  Hills,  and  Washita.  In  his 
brief,  counsel  for  the  appellant  discusses,  la 
a  yery  able  and  elaborate  manner,  the  pow- 
ers of  the  boards  of  county  commissioners 
to  Incur  indebtedness  In  these  counties,  the 
purposes  for  which  such  indebtedness  may  be 
created,  and  the  federal  limitation  imposed 
upon  the  municipalities  as  to  the  amount  of 
the  Indebtedness  which  they  may  Incur.  A 
brief  discussing  simply  abstract  questions  of 
law,  without  calling  the  attention  of  the 
court  to  any  specific  ruling  or  error  commit- 
ted by  the  trial  court,  is  insufficient 

The  second  objection  is  that  the  pages  of 
the  record  are  not  numbered.  Rule  3  of  this 
court  (43  Pac.  viii.)  provides:  "Counsel  for 
appellant  or  plaintiff  in  error  shall  number 
the  pages  of  the  petition  In  error,  and  the 
record,  before  filing  the  same."  The  record 
In  this  case  appears  to  be  a  very  voluminous 
document,  but  It  fails  to  show  that  the  peti- 
tion in  error  Is  numbered,  or  even  filed  in 
this  court;  nor  are  the  pages  of  the  record 
numbered.  It  is  the  duty  of  counsel  bring- 
ing cases  to  this  court  to  comply  with  the 
rules  of  the  court,  and,  upon  failure  so  to 
do,  this  court  will  dismiss  such  cases. 

The  third  objection  Is  that  the  case-made 
attached  to  the  plaiutifTs  petition  in  error 
contains  no  statement  or  recital  from  which 
It  could  be  inferred  that  all  the  pleadings 
and  proceedings  In  the  cause  are  shown 
therein.  Upon  a  careful  examination  of  the 
entire  record,  we  are  unable  to  find  that  the 
court  rendered  a  Judgment  In  the  said  cause, 
and  there  is  no  statement  or  recital  in  the 
case-made  that  a  Judgment  was  rendered. 
In  order  that  a  case  may  be  reviewed  in  this 
court,  the  case-made  must  show  that  a  Judg- 
ment or  final  order  was  rendered  by  the  trial 
court,  and  this  must  affirmatively  appear  In 
the  case-made,  and  a  mere  statement  to  that 
effect  in  the  certificate  of  the  Judge  is  Insuffi- 
cient. In  the  case  of  Gardenhire  v.  Burdjck 
(Okl.)  54  Pac.  483,  the  court  decided  that  a 
case-made  which  fails  to  contain  a  copy  of 
the  Judgment  or  final  order  of  the  trial  court 
presents  no  question  to  this  court  for  review. 
In  Sproat  v.  Durland  (OkL)  54  Pac  468,  Chief 
Justice  Burford,  speaking  for  the  court,  said: 
"It  has  frequently  been  held  by  appellate 
courts  that  the  form  of  a  Judgment  is  not  to 
be  treated  as  fatal,  if  it  appears  that  it  was 
Intended  to  be  a  Judgment,  and  it  can  be  de- 
termined whom  the  Judgment  was  in  favor 
of,  and  whom  against,  and  what  the  court 
ordered  or  decreed  should  be  done,  together 
with  the  amount  of  recovery,  if  there  was  a 
money  Judgment."  It  appears  from  the  rec- 
ord that  there  Is  a  copy  .of  what  purports  to 
be  a  Journal  entry  in  the  case-made,  which 
recites  as  follows:  "It  is  therefore  ordered, 
considered,  and  adjudged  that  plaintiff  have 
and  recover  of  and  from  the  defendants  the 

sum  of  dollars,  and  his  costs  In  this 

bebalt  laid  ont  and  expended,  taxed  at 
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«lolIan,  to  whicb  Judgment  the  defencUmta 
excepted."  The  petition  In  error  alleges  that 
the  defendant  In  error  recovered  a  Judgment 
against  the  plaintiff  In  error  In  a  certain  ac- 
tion then  pending  In  the  district  court  of 
C&nadlan  county,  but  fails  to  state  what  that 
Judgment  was,  or  the  amount  thereof.  This 
was  an  action  upon  county  warrants,  and 
hence  for  the  recovery  of  a  money  Judgment. 
A.  Judgment  is  a  fixed  and  ultimate  deter- 
mination of  the  rights  of  the  parties  in  an 
•  action.  A  Judgment  for  the  recovery  of 
money  must  state  the  amount  for  which  It 
was  rendered,  and  hence  a  Judgment  ren- 
dered for dollars,  and  costs,  taxed  at 

dollars,  is  absolutely  void,  and  cannot 

be  reviewed  in  this  court.  School  Directors 
T.  Newman,  47  111.  App.  364;  Glddlngs  v. 
Glddlngs,  70  Iowa,  486,  30  N.  W.  869;  Rig- 
glesworth  v.  Reed,  1  Iowa,  19;  Nichols  v. 
Stewart,  21  111.  106. 

For  the  reasons  herein  stated,  the  petition 
In  error  must  be,  and  the  same  Is  hereby, 
dismissed. 

McATEE,  and  BURWELL,  JJ.,  concurring. 
TAR8NEY,  J.,  having  presided  In  the  court 
below,  not  sitting.  BURFORD,  C.  J.,  hav- 
ing been  of  counsel  in  the  court  below,  took 
no  part  in  this  proceeding. 


(8  Okl.  212) 

BOARD  OF  COM'RS  OF  WASHITA  COUN- 
TY V.  BURROW. 
(Supreme  Conrt  of  Oklahoma.    Feb.  11,  1889.) 
ApPBAIi — C^b-Madb. 

1.  The  record  examined  in  this  case,  and  held 
to  be  insufilcient  to  constitute  a  legal  case-made. 

2.  This  case  comes  clearly  within  the  rule 
laid  down  in  the  case  of  Board  t.  Moon  (Okl.) 
67  Pac.  101,  and  Board  v.  Wright,  Id.  203,  and 
anthorities  there  cited. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  C.  Tarsney. 

Action  by  Joel  R.  Burrow  against  the  board 
of  commissioners  ot  Washita  county.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Dismissed. 

John  F.  Stone,  for  plaintiff  in  error.  It.  C. 
Ubl  and  George  P.  Uhl,  for  defendant  In  er^ 
ror. 

HAINER,  J.  This  case  comes  here  on  ap- 
peal from  the  district  court  of  Canadian  coun- 
ty on  a  case-made.  The  record  is  wholly  in- 
sufficient to  present  such  a  case-made  as  will 
enable  this  court  to  review  the  errors  assign- 
ed by  the  plaintiff  in  error.  The  case  cannot 
be  considered  by  this  court,  for  the  following 
reasons:  (1)  It  does  not  appear  that  the  pe- 
tition in  error  was  ever  filed  In  this  court. 
(2)  The  pages  of  the  i)etitlon  in  error  and  the 
record  are  not  numbered,  as  required  by  the 
rules  of  this  court.  (8)  It  does  not  affirma- 
ilvely  appear  from  the  case-made  that  a  Judg- 
ment was  rendered  in  the  court  below.  There 
appears  to  be  what  purports  to  be  a  copy  of 


the  Journal  entry  In  this  record,  bnt  there  is 
no  statement  or  recital  that  it  is  the  Judgment 
and  Journal  entry  in  said  case;  neither  does 
it  show  that  it  was  ever  filed.  There  also  ap- 
pears to  be  in  the  record,  preceding  this  Jour- 
nal entry,  a  motion  for  a  new  trial;  but  the 
case-made  falls  to  show  that  this  motion  was 
considered  and  passed  upon  by  tbe  court,  and 
no  exceptions  appear  to  have  been  preserved 
therein.  (4)  The  case-made  also  fails  to  show 
that  it  contains  all  the  evidence  introduced 
upon  the  trial  of  said  cause.  Hence,  this  case 
comes  clearly  within  the  rule  laid  down  in  the 
case  of  Board  v.  Moon  (Okl.)  67  Pac.  161,  and 
Board  V.  Wright  (decided  this  term  of  this 
court)  Id.  208.  For  the  reasons  herein  stated, 
the  petition  in  error  must  be,  and  the  same  is 
hereby,  dismissed.  AU  the  Justices  concur- 
ring, except  TARSNEY,  J.,  who  tried  the  case 
in  the  court  below,  not  sitting. 

(8  OU.  213) 
BOARD  OF  COM'RS  OF  CUSTER  COUNTY 

V.  DE  LANA. 
(Supreme  Conrt  of  Oklahoma.    Feb.  11,  1899.) 
MuNioiPixiTiBS — Oblioations  —  Pbesuhftionb— 

IMDBBTBDNESS — BURDBN  OV  PbOOV— 

Appbai.— Rbvibw. 

1.  The  law  uresumes  that,  when  the  officers 
of  a  municipality  issue  their  obligations,  such 
obliKations  are  issued  for  lawful  corporate  pur- 
poses, and  that  they  acted  within  the  scope  of 
their  powers. 

2.  Where  a  municipality  seeks  to  avoid  the 
payment  of  Its  obligations  on  the  ground  that, 
at  the  time  the  debts  were  incurred  and  the 
obligations  issued,  the  municipality  was  indebt- 
ed beyond  the  federal  limit,  the  burden  of  proof 
is  upon  the  municipality  to  establish  such  facts. 

3.  Where  it  appears  from  the  issues  joined  in 
the  case  that  the  general  findings  of  the  court 
and  the  conclusions  of  law  thereon  depended 
upon  the  evidence  introduced  upon  the  trial  of 
the  cause,  and  the  cnse-made  fails  to  show  that 
it  contains  all  the  evidence  introduced  and  offer- 
ed, we  cannot  say  that  the  court  committed  prej- 
udicial error  in  its  findings  of  fact  and  conclu- 
sions of  law  thereon. 

4.  The  record  in  this  case  examined,  and  held, 
that  this  case  comes  clearly  within  the  rule  laid 
down  in  the  case  of  Board  v.  Hubble  (Okl.)  66 
Pac.  1058,  and  Board  v.  Wright  (decided  at  this 
term  of  court)  87  Pac.  203,  and  authorities  there 
cited. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Canadian  cotmty; 
before  Justice  John  C.  Tarsney. 

Action  by  Gustavus  De  Lana  against  the 
board  of  county  commissioners  of  Custer  conn- 
ty.  Judgment  for  plaintiff.  Defendant  bring* 
error.    Affirmed. 

John  F.  Stone,  for  plaintiff  in  error.  John 
I.  Dllle,  C.  O.  Blake,  and  E.  E.  Blake,  for  de- 
fendant in  error. 

HAINER,  J.  This  was  an  action  brought 
In  the  district  court  of  Custer  county  by  the 
defendant  In  error,  plaintiff  In  the  court  below, 
against  the  board  of  county  commissioners  of 
Custer  county,  to  recover  a  Judgment  against 
said  county  for  the  sum  of  $1,200,  and  Interest 
thereon  on  certain  coun^  warrants.  The 
county  pleaded  as  a  defedse  to  the  action  that 
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it  was  Indebted  beyond  the  federal  limit  at 
the  time  the  indebtedness  was  incurred  and 
warrants  were  issued.  To  the  answer  of  the 
defendant,  the  plaintifC  filed  a  reply  containing 
a  general  denial.  Upon  the  Issues  thus  join- 
ed, the  case  was  tried  by  the  court  on  change 
of  venue  In  Canadian  county  by  agreement  of 
the  parties.  It  appears  from  the  record  that 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum  of 
$835.22  and  costs  of  the  action.  To  which 
rullog  of  the  court  the  defendant  duly  except- 
ed. A  motion  for  a  new  trial  was  considered, 
filed,  and  overruled  by  the  court,  to  which 
ruling  the  defendant  excepted  at  the  time, 
and  brings  the  cause  here  on  a  case-made  to 
be  reviewed  by  this  court.  It  Is  a  well-settled 
principle  of  law  In  this  class  of  cases  that  it 
is  presumed  that,  where  the  officers  of  a 
municipality  issue  their  obligations,  such  ob- 
ligations are  Issued  for  lawful  corporate  pur- 
poses, and  that  they  acted  clearly  within  the 
scoi)e  of  their  powers.  It  Is  also  a  well-set- 
tled principle  of  law  governing  this  class  of 
cases  that  where  a  municipality  seeks  to  avoid 
the  payment  of  its  obligations  on  the  ground 
that,  at  the  time  the  debts  were  Incurred  and 
the  oUlgatlons  Issued,  the  mnniclpality  was 
Indebted  beyond  the  constitutional  or  federal 
limit,  the  burden  of  proof  is  upon  the  munlr**- 
pallty  to  establish  such  tacts.  Hence,  upon 
the  Issues  thus  joined  In  this  case,  the  general 
findings  of  the  court  and  conclusions  of  law 
thereon  depended  upon  the  evidence  Intro- 
duced up;>n  the  trial  of  the  cause;  and,  a^  the 
case-made  fails  to  show  that  It  contains  all 
the  evidence  Introcluced  and  offered  upon  the 
trial  of  the  cause,  we  cannot  say,  in  the  al>- 
sence  of  a  complete  record,  that  the  court  com- 
mitted prejudicial  error  In  its  findings  of  fact 
and  conclusions  of  law  thereon.  In  other 
words,  we  are  unable  to  review  the  errors  as- 
signed by  the  plaintiff  In  error  in  this  court. 
This  case  comes  clearly  within  the  rule  laid 
down  in  the  case  of  Board  v.  Hubble  <Okl.)  56 
Pat  1058,  and  Board  v.  Wright  (decided  at 
this  term  of  court)  67  Pac.  203,  and  authorities 
there  cited.  The  judgment  of  the  district 
court  is  therefore  affirmed. 

McATEB  and  BURWBLL,  JS.,  concurring. 
TARSNEY,  J.,  who  tried  the  cause  In  the 
court  below,  and  BURFORD,  C.  J.,  having 
been  of  counsel  in  the  court  below,  not  sitting. 


(S  Okl.  209) 

BOARD  OP  COM'RS  OF  DAY  COUNTY  T. 

HUBBLE. 
(Supreme  Ooait  of  Oklahoma.    Feb.  11,  1899.) 

APFSAI/ — OaSB-MaDB — EXTENSIOS  OF  TiMH — 

Ckbtificate. 

1.  An  order  eztendiDg  the  time  to  serve  a 
ase-made  must  be  made  before  the  expiration 
of  the  statutory  time  for  service  in  the  first  in- 
itance,  or  before  the  extension  of  time  allowed 
by  the  court  or  Judge  has  elapsed. 

2.  The  district  court  or  judge  has  no  power  or 
•othorlty  to  make  an  'order  extending  the  time 
for  settling  and  serving  a  case-made  after  the 


extension  of  time  originally  allowed  has  elapsed, 
and  any  order  of  extension  after  the  expiration 
of  such  original  order  is  absolutely  void. 

3.  Where  it  affirmatively  appears  in  the  rec- 
ord that  the  case-made  was  not  served  in  due 
time,  the  certificate  of  the  trial  judge  to  the 
case-made  that  it  was  "duly  served  in  due  time" 
is  not  sufficient 

(Syllabus  by  the  Ckinrt) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  C.  Tarsney. 

Action  by  F.  M.  Hubble  against  the  board 
of  county  commissioners  of  Day  county.  Judg- 
ment for  plaintiff.  Defendant  brings  error 
Dismissed. 

John  F.  Stone,  for  plaintiff  in  error.  C.  O. 
Blake  and  E.  E.  Blake,  for  defendant  In  error. 

HAINER,  J.  This  case  comes  here  on  ap- 
peal from  the  district  court  of  Canadian  coun- 
ty, on  what  purports  to  be  a  case-made.  The 
defendant  in  error  challenges  the  jurisdiction 
of  this  court  to  consider  this  case,  for  the  rea- 
son that  the  case-made  was  not  served  In 
time.  It  appears  from  the  record  In  this  case 
that  on  the  2Sd  day  of  April,  1898,  the  de- 
fendant in  error  recovered  a  judgment  upon 
a  number  of  county  warrants,  against  the 
board  of  county  commissioners  of  Day  county, 
plaintiff  In  error,  for  the  sum  of  $5,146.86 
and  costs  of  the  action.  The  record  further 
shows  that,  at  the  time  the  judgment  was 
rendered,  namely,  on  the  23d  day  of  April, 
1S98,  the  defen(kint'B  motion  for  a  new  Ulal 
was  considered,  and  overruled,  by  the  court. 
To  which  judgment  and  ruling  of  the  court 
the  defendant  at  the  time  excepted,  and  waa 
given  60  days  In  which  to  make  and  serve  a 
case-made.  It  further  appears  from  the  rec- 
ord that,  on  the  20th  day  of  July,  1898,  upon 
application  of  the  plaintiff  In  error,  an  exten- 
sion of  time  for  30  days  was  granted  for  mak' 
Ing  and  serving  a  case-made.  The  record  fur^ 
ther  shows  that  the  case-made  was  served  up' 
on  the  counsel  for  defendant  In  error  on  the 
4tb  day  of  August,  1888,  and  the  case-made 
was  not  settled  and  signed  by  the  district 
judge  until  the  6th  day  of  August,  1896. 
Hence,  the  record  in  this  case  shows  that  the 
order  of  July  20,  1898,  allowing  extension  of 
time  to  make  and  serve  the  case-made,  was 
not  made  by  the  judge  of  the  district  court 
until  88  days  after  the  original  order  of  the 
court  was  made  fixing  and  extending  the  time 
In  which  the  case-mnde  should  be  served.  It 
Is  therefore  a  nullity.  An  order  extending  the 
time  to  serve  a  case-made  must  be  made  be- 
fore the  expiration  of  the  statutory  time  for 
service  In  the  first  Instance,  or  before  the 
extension  of  time  allowed  by  the  court  or 
judge  has  elapsed.  The  district  court  or 
judge  has  no  power  or  authority  to  make  an 
order  extending  the  time  for  settling  and  serv- 
ing a  case-made  after  the  extension  of  the 
time  originally  allowed  has  elapsed,  and  any 
order  of  extension  after  the  expiration  of  such 
original  order  is  absolutely  void.  Abel  v. 
Blair,  3  OkL  399,  41  Pac.  342;  Poison  v.  Pur- 
cell,  4  Okl.  03,  46  Pac.  678;  SIgman  r.  Poole 
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(Okl.)  41  Pac.  W4.  Where  It  afflnnatlvely  ap- 
pears In  the  record  that  the  case  was  not 
served  upon  the  defendant  In  error  or  bis 
counsel  within  the  time  fixed  by  the  court  In 
Its  original  order,  and  after  the  time  for  serv- 
ing the  case  had  elapsed,  the  certificate  of  the 
trial  Judge  to  the  case-made  that  it  was  "duly 
served  in  due  time"  Is  not  sufficient.  A  cer- 
tificate of  the  Judge  to  the  case-made  imports 
verity  of  the  preceding  statements,  but  noth-- 
Ing  more.  Brown  v.  Johnson,  14  Kan.  377. 
In  Ginibel  v.  Turner,  36  Kan.  679, 14  Pac.  255, 
It  was  held  that  the  certificate  of  the  judge 
that  the  case  was  "duly  served"  will  not  over- 
come a  specific  recital  in  the  record  showing 
that  the  case  was  not  served  In  due  time. 
For  the  reasons  herein  stated,  this  court  has 
no  Jurisdiction  to  review  the  case,  and  the  pe- 
tition in  error  Is  therefore  dismissed. 

TARSNEY,  J.,  who  tried  the  case  in  the 
court  below,  not  sitting;  all  the  other  Justices 
concurring. 


(8  Okl.  Zt6) 

LOWENSTEIN  v.  YOtJNG. 
(Supreme  Court  of  Oklahoma.    April  10,  1809.) 

JtrDOXBNT    OV    PB0B1.TB    COUBT  —  RBCORDINQ    IN 

DiSTBIOT  CotJBT— EFFBOT^-LiBN— ElB- 

CCTION— SlATOTBS. 

1.  On  February  14,  1893,  the  plaintiff  recov- 
ered judgment  against  the  defendant  in  error 
in  the  probate  court  of  Logan  county  for  $121. 
On  February  18,  1893,  he  filed  in  the  office  of 
the  district  clerk  of  Oklahoma  county  a  tran- 
script of  said  judgment,  and  it  was  duly  enter- 
ed on  the  judgment  and  execution  dockets  of  the 
said  court  On  March  14,  1893,  execution  was 
issued  by  the  clerk  of  the  district  court  of  Okla- 
homa coonty  upon  said  judgment,  and  levied 
upon  the  land  of  defendant  in  error,  who  was 
a  married  woman.  The  lota  were  advertised  to 
be  sold,  when,  on  April  14,  1893,  this  suit  was 
brouglit,  and  furtlier  proceedings  on  the  execu- 
tion enjoined.  Edd,  that  the  probate  court  had 
at  the  time  concurrent  jurisdiction  with  the  dis- 
trict court,  and  was  a  court  of  record,  and  the 
plainti£E  had  a  right  to  have  his  judgment  re- 
corded and  entered  in  the  judgment  docket  of 
the  clerk's  office  of  any  county  in  the  territory; 
that  said  judgment,  so  entered,  became  a  lien 
upon  all  real  estate  situated  in  the  county  where 
the  judgment  was  so  filed;  and  that,  the  judg- 
ment having  been  so  filed,  the  plaintiff  was  en- 
titled to  all  the  benefits  of  the  Code  of  Civil 
Procedure  which  he  would  have  had  upon  a 
judgment  rendered  in  the  district  court  of  the 
county  in  which  the  transcript  of  judgment  was 
so  filed,  including  "procedure  both  before  and 
after  judgment,"  n  part  of  which  was  the  right 
of  execution,  together  with  the  procedure  under 
Code  Civ.  Proc.  art.  25,  tit.  "Executions"  (St 
1890,  p.  801). 

2.  The  article  "regulating  liens  of  judgments 
rendered  in  probate  court,  which  was  passed 
by  the  legislature  of  Oklahoma  and  approved 
March  7,  1893,  found  upon  pages  1190  and  1191 
of  the  Statutes  of  1893,  is  confirmatory  of  the 
jurisdiction  as  described  in  the  first  head  of  the 
syllabus,  and  was  intended  to  complete,  and  not 
to  limit,  the  jurisdiction"  of  the  probate  court, 
and  the  right  of  the  plaintiff  to  have  execution 
upon  a  transcript  of  judgment  filed  in  the  clerk's 
office  of  the  district  court  of  any  county  in  the 
territory  from  a  judgment  of  any  probate  court 
in  the  territory. 

3.  The  word  "hereafter,"  in  the  first  line  of 
section  2,  p.  1190,  of  Addenda  to  the  Statutes 


of  1893,  relating  to  Judgments,  is  a  misprint, 
and  the  statute  should  read  "heretofore";  the 
latter  having  been  the  word  used  in  the  engross- 
ed bill  as  it  passed  the  legislature  and  was  ap- 
proved and  hocame  a  law. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Oklahoma  county; 
before  Justice  J.  B.  Keaton. 

Action  by  M.  E.  Young  against  Isaac  Low- 
ensteln.  Judgment  for  plaintiff.  Defendant 
brings  error.    Beversed. 

This  action  was  begun  by  M.  E.  Young,  the 
defendant  in  error,  upon  April  14, 1893,  by  the 
filing  of  a  petition  in  the  district  court  of 
Oklahoma  county,  making  the  aberiff  of  that 
county  defendant,  and  charging  that  he  bad 
levied  an  execution  in  favor  of  Lowensteln 
upon  lots  of  land  in  Oklahoma  City  belonging 
to  her,  and  that  he  was  about  to  sell  them, 
and  alleging  (1)  that  the  lots  were  her  home- 
stead, and  as  such  exempt  from  execution; 
and  (2)  that  the  Judgment  was  rendered  In  the 
probate  court  of  Logan  county,  and  that  no 
execution  had  been  issued  from  the  probate 
court,  and  that  the  execution  Issued  by  the 
clerk  of  the  district  court  of  Oklahoma  county 
was  Improvidently  issued.  A  temporary  in- 
junction was  granted.  The  sheriff  returned 
the  execution  as  he  was  enjoined  to  do,  and, 
dying  soon  thereafter,  Lowensteln  was  substi- 
tuted as  defendant  The  defendant  answered, 
denying  the  allegations  of  the  petition,  and 
praying  for  a  new  execution;  and  the  cause 
was  thereafter,  upon  the  Issues  made,  refer- 
red, and  findings  of  fact  and  conclusions  of 
law  made  by  the  referee.  Motions  were  there- 
upon made  by  the  plaintiff  for  Judgment  as 
recoflimended  by  the  referee,  and  by  the  de- 
fendant to  set  aside  the  recommendations  of 
the  referee,  and  for  Judgment  in  his  favor 
upon  the  findings  of  fact  The  facts  found  by 
the  referee  were  agreed  to  as  correct,  and  the 
matter  submitted  to  the  court  below  upon  the 
pleadings  and  facts  so  found.  The  material 
facts,  as  found  by  the  referee,  were,  as  fol- 
lows: (1)  On  February  14,  1893,  Lowensteln 
recovered  Judgment  against  M.  E.  Young  in 
the  probate  court  of  Logan  county,  Okla- 
homa, for  $121,  which  Is  still  unsatisfied.  (2) 
On  February  18,  1803.  Ix)wensteln  filed  In  the 
office  of  the  district  clerk  of  Oklahoma  county 
a  transcript  of  said  Judgment,  and  it  was  duly 
entered  on  the  Judgment  and  execution  dock- 
ets of  the  said  district  court  (3)  On  March 
14,  1893,  execution  was  Issued  by  the  clerk  of 
the  district  court  of  Oklahoma  county  on  said 
Judgment,  and  waa  levied  on  the  lots  of  M.  K 
Young,  and  they  were  advertised  to  be  sold 
thereunder,  when,  on  April  14,  1893,  this  suit 
was  brought,  and  further  proceedings  on  the 
execution  enjoined,  (4)  That  plaintiff  was.  at 
the  time  said  Judgment  was  rendered  and  the 
execution  levied,  a  married  woman.  Her  hus- 
band had  and  owned  in  Oklahoma  City  a 
home,  where  they  reside.  The  title  to  the  lots 
levied  on  was  in  plaintifTs  name,  and  she  had 
never  lived  on  said  lots.  As  conclusions  of 
law,  the  referee  found:    (1)  That,  under  the 
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facts  found,  the  lota  levied  upon  were  not  ex- 
empt to  the  plaintiff,  as  a  homestead,  from 
levy  and  sale.  (2)  That  the  clerk  of  the  dis- 
trict court  had  no  power  to  Issue  execution 
on  a  transcript  of  a  Judgment  from  the  pro- 
bate court  of  another  county;  that  the  act  of 
the  second  lejrislative  assembly  (St.  1893,  Ad- 
denda, p.  1190)  did  not  reach  to  a  case  -where 
such  transcript  had  been  so  filed  before  that 
act  was  approved  (March  7,  1893),  although 
the  execution  was  Issued  after  its  approval. 
On  that  ground  be  recommended  that  the  in- 
junction be  made  perpetual,  which  the  court 
ordered.  Motions  for  new  trial  were  made 
before  the  referee,  and  before  the  court  below, 
overruled,  and  exceptions  reserved;  and  the 
defendant,  Ixiwensteln,  brings  the  case  here. 

J.  I/.  Brown,  for  plaintiff  In  error.  Thos.  F. 
McMechan,  for  defendant  in  error. 

McATEE,  J.  (after  stating  the  facts).  Up- 
on the  first  proposition  it  appeared,  as  ad- 
mitted in  the  pleadings  and  in  the  facts  found 
by  the  referee,  that  the  defendant  in  error 
was  a  married  woman;  that  her  husband 
owned  a  home  in  Uklahoma  City,  in  whlcn 
they  resided;  that  she  had  never  lived  upon 
the  lots  in  question,  and  no  conditions  were 
set  up  upon  which  the  lots  could  be  claimed 
by  ber  as  exempt,  as  being  her  homestead. 
Her  claim  of  homestead  was  properly  exclud- 
ed. McGinnis  v.  Wood,  4  Okl.  499,  47  Pac. 
492. 

The  principal  contention  In  the  cause  is  up- 
on the  conclusion  of  the  court  that  the  plain- 
tiff In  error  was  not  entitled  to  execution  upon 
a  transcript  of  Judgment  filed  in  the  district 
court  of  Oklahoma  county  "on  February  18, 
1893,  on  a  Judgment  rendered  In  the  probate 
court  of  Logan  county  on  February  14,  1893, 
at  the  time  the  said  execution  was  issued,  to 
wit,  March  14,  1893,  and  upon  which  conclu- 
sion of  law  the  court  permanently  enjoined 
the  proceedings  upon  execution  In  behalf  of 
Lowenstein.  The  probate  court  had  at  the 
time  Jurisdiction  to  "have  and  exercise  the 
powers  and  Jurisdiction  of  Justices  of  the 
peace."  St.  1890,  S  1638.  But  inasmuch  as 
the  JnrisdlctlMi  of  Justices  of  the  peace  waa 
limited  to  $100,  and  the  amount  found  to  be 
due  to  the  plaintiff  exceeded  that  sum,  the  Ju- 
risdiction was  that  which  was  set  forth  in  the 
Statutes  of  1890,  which  provided  that  probate 
courts  should  "in  civil  cases  have  concurrent 
jurisdiction  with  the  district  court  to  all  civil 
cases  In  any  sum  not  exceeding  one  thousand 
dollars.  •  •  •"  Id.  And  it  was  a  court 
of  record;  St  1890,  i  1248,  having  provided, 
with  reference  to  the  Jurisdiction  of  probate 
courts,  that  "the  proceedings  of  this  court  are 
construed  In  the  same  manner,  and  with  like 
intendments,  as  the  proceedings  of  courts  of 
general  Jurisdiction,  and  to  its  records,  orders, 
Judgments  and  decrees,  there  are  accorded  like 
force,  effect  and  legal  presumptions  as  to  the 
recorfls,  orders.  Judgments  and  decrees  of  dis- 
trict courts."    And  it  was  held  by  the  su- 


preme court  of  this  territory  In  Chandler  v. 
Colcord,  1  Okl.  260,  32  Pac.  330,  that  since 
the  probate  court  had  concurrent  Jurisdiction 
with  the  district  court.  In  certain  cases,  by  an 
act  of  the  territorial  legislature  which  was 
ratified  by  congress,  the  exercise  of  such  ju- 
risdiction must  be  determined  by  the  Code  of 
Civil  Procedure,  which  provides  for  the  pro- 
cedure both  before  and  after  Judgment.  At 
the  time  the  transcript  was  given  by  the  pro- 
bate court  of  Logan  county,  and  filed  in  the 
clerk's  oflSce  of  the  district  court  of  Oklahoma 
county  (February  18,  1883),  the  Statutes  of 
1890,  which  were  in  force,  provided  that: 

"Sec.  4634.  It  shall  be  the  duty  of  the  clerk 
of  any  court  of  record  of  this  territory,  ren- 
dering any  Judgment,  to  make  out  a  certified 
copy  thereof,  under  the  seal  of  such  court  at 
the  request  of  any  person  Interested;  which 
copy  may  be  fi)ed  in  the  office  of  the  clerk  of 
any  district  court  of  this  territory,  and  when 
so  filed  shall  be  recorded  and  entered  in  the 
Judgment  docket  in  the  same  manner  as  Judg- 
ments rendered  in  any  such  court. 

"Sec.  4635.  Such  Judgment,  from  the  time 
of  filing  the  copy  aforesaid,  shall  be  a  lien 
upon  all  real  estate.  Including  chattels  real,  of 
the  Judgment  debtor,  situated  in  the  county 
where  filed,  as  fully  as  if  such  Judgment  had 
been  rendered  thereon." 

At  the  time  of  the  proceedings  In  question 
these  provisions'  of  the  statute  were  of  full 
and  complete  force  and  effect,  and  the  Judg- 
ment of  the  probate  court  was  therefore  right- 
fully filed  in  the  office  of  the  clerk  of  the 
district  coifft  of  Oklahoma  county,  and  right- 
fully recorded  and  entered  in  the  judgment  ' 
docket  thereof  "in  the  same  manner  and  to  the 
same  extent"  as  if  it  bad  been  a  Judgment  of 
that  court,— that  is,  of  the  district  court  of 
Oklahoma  county,— and  from  the  moment  of 
its  filing  it  became  a  Hen  upon  the  real  estate 
in  litigation  in  this  case  Just  as  fully  as  if  the 
Judgment  bad  been  originally  rendered  in  Okla- 
homa county.  And,  under  the  conclusion  of 
the  court  in  Chandler  v.  Colcord,  the  plaintiff 
was  entitled  to  the  benefit  of  the  "procedure 
both  before  and  after  Judgment,"  not  only  as 
to  "the  right  of  appeal  to  the  supreme  court," 
as  Is  declared  in  the  syllabus  of  the  opinion 
in  Chandler  v.  Colcord,  but  also  to  the  right 
of  execution.  Article  25,  §  1,  Code  Civ.  Proc., 
provides  that  "any  party  In  whose  favor 
judgment  has  been  heretofore  or  shall  here- 
after be  rendered  may,  at  any  time  within 
five  years  after  the  entry  of  Judgment,  pro- 
ceed to  enforce  the  same  as  provided  in  this 
act."  St.  Okl.  1890,  §  4697.  The  plaintiff 
was  entitled  to  all  of  the  provisions  of  said 
article  25,  tit.  "Executions"  (St.  1890,  p.  861), 
under  which  the  proceedings  were  taken  in 
his  behalf  herein;  and,  since  the  Statutes  of 
1800  provided  that  the  proceedings  of  the  pro- 
bate court  should  be  accorded  like  force,  ef- 
fect, and  legal  presumption  as  the  records,  or- 
ders. Judgments,  and  decrees  of  the  district 
courts,  and  should  be  regarded  and  construed 
with  all  like  intendments  as  the  proceedings 
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of  courts  of  general  jurisdiction,  and  In  re- 
spect to  the  matter  in  question  here  the  pro- 
bate court  was  therefore  a  court  of  record, 
the  plaintiff  was  authorized  and  empowered  to 
take  a  certified  copy  of  the  judgment  which 
was  rendered  In  his  behalf  in  the  probate 
court  of  Logan  county,  and  it  was  the  duty 
of  the  clerk  of  that  court  to  make  out  a  certi- 
fied copy  for  him;  and  he  had  a  right  to  file 
it  with  the  clerk  of  the  district  court  of  Olila- 
homa  county,  and  to  have  it  recorded  and  en- 
tered in  the  judgment  docket  of  that  court, 
and  it  became  thereupon  a  lien  upon  the  real 
estate  of  the  defendant  standing  In  her  name 

'  In  Oklahoma  county,  as  completely  as  If  It  had 
been  a  judgment  rendered  In  the  district  court 
of  Oklal^pma  county,  and  he  was  therefore 
entitled  to  the  benefit  of  the  execution  .which 
was  Issued  in  his  faror  after  judgment. 

No  brief  was  filed  for  the  defendant  In  er- 
ror, but  It  appears  to  have  been  argued  that 
the  power  to  proceed  as  we  have  Indicated 
was  not  complete,  and  that,  for  the  purpose 
of  removing  all  doubt  as  to  the  remedy  of  the 
plahitiff  against  the  real  estate  of  bis  judg- 
ment debtor,  In  a  case  In  which  the  copy  of  a 
judgment  of  the  probate  court  from  one  coun- 
ty was  filed  in  the  clerk's  office  of  the  dis- 
trict court  of  another  county,  the  act  "regu- 
lating liens  and  judgments  rendered  In  probate 
courts,"  which  was  passed  by  the  legislature 
of  Oklahoma  and  approved  March  7,  189.3,  and 
Is  found  upon  pages  1100  and  1101  of  the 
Statutes  of  1893,  was  enacted,  and  that  the 
provisions  of   that  act  relate   to  judgments 

>  thereafter  rendered,  and  thereafter  filed,  from 
probate  courts  in  the  clerk's  office  of  the  dis- 
trict courts  of  this  territory.  Section  2  of  that 
act  reads  as  follows:  "That  all  judgments 
hereafter  rendered  by  any  probate  court  with- 
in the  territory  of  Oklahoma  shall  cease  to  be 
a  Hen  upon  real  estate  at  the  end  of  sixty 
days  after  the  approval  of  this  act,  and  until 
there  shall  be  an  abstract  thereof  certified  and 
filed  In  the  office  of  the  clerk  of  the  district 
court,  as  hereinafter  provided."  The  provi- 
sions of  this  act  have  been  examined  hereto- 
fore, at  this  term,  In  the  case  of  Siiencer  v. 
RIppe,  56  Pac.  1070,  In  which  It  was  found 
that,  upon  examination  of  the  enrolled  bill  in 
the  office  of  the  secretary  of  the  territory,  the 
correct  reading  of  the  statute  Is  that  "all  judg- 
ments heretofore  rendered,"  etc.,  and  tli.it  the 
word  "hereafter,"  as  printed  In  the  statute  In 
lieu  of  the  word  "heretofore,"  is  a  misprint. 
The  enrolled  bill,  containing  the  statute  as  it 
was  passed,  Is  therefore  the  law  as  it  is  now 
in  force.  And  section  3  of  the  act  provides 
fully  and  expressly  the  methods  of  recovery 
which  we  have  been  here  considering,  and  af- 
firming to  have  exi.-sted  before  in  the  Statutes 
of  1890,  by  the  filing  of  judgments  from  pro- 
bate courts  In  the  office  of  the  clerks  of  the 
district  court  of  any  county  In  the  territory, 
and  does  little  or  nothing  more  to  affect  the 
force  of  what  we  have  found  to  be  plainly 
manifest  In  the  Statutes  of  1390.  We  think 
the  effect  of  this  whole  statute  of  addenda. 


approved  March  7,  1893,  that  "no  execution 
shall  be  issued  from  the  probate  court  on  such 
judgment,"  was  expressly  stated  In  the  Stat- 
utes of  1800,  which  ar^  collated  above,  and  In 
the  judgment  of  this  court  In  the  case  of 
Ch.indler  v.  Colcord.  It  was  manifestly  the 
intention  of  the  legislature  to  provide  that  the 
judgments  of  the  probate  coiuts  should  be  ren- 
dered completely  effective;  and  It  would  be 
an  absurdity  to  construe  the  statutes  which 
have  been  enumerated  above  (either  the  sec- 
tions of  the  Statutes  of  1890,  standing  by 
themselves,  or  the  addenda  act  of  March  7, 
1893),  as  having  any  other  meaning  or  force 
than  that  the  plaintiff,  having  procured  a  judg- 
ment and  pursued  the  provisions  of  the  stat- 
ute, should  be  entitled  to  execution,  and  that, 
having  gone  so  far  as  to  comply  fully  with 
the  statute  In  filing  his  judgment  in  the  dis- 
trict court,  he  should  not  thereafter  be  de- 
prived of  the  benefit  of  the  execution.  The 
finding  of  the  district  court  will  be  reversed, 
and  the  cause  Is  remanded,  with  directions  to 
the  court  below  to  dissolve  the  injunction  and 
award  to  the  plaintiff  In  error  a  new  execution 
against  the  lands  levied  upon.  All  the  Jus- 
tices concur. 


(8  Okl.  284) 
LUCAS  et  al.  v.  BRAKEPIELD. 
(Supreme  Court  of  Oklahoma.    April  10,  1899.) 
Appeai/ — Review — Evidence. 

1.  This  was  an  action  to  recover  damaees  for 
the  carr.ving  awny  and  conversion  by  the  sheriff, 
on  behalf  of  the  defendant,  of  wheat  belonging 
to  the  plaintiff.  Evidence  was  introduced  tend- 
ing to  show  that  the  wheat  was  seized  by  the 
sheriff  under  an  execution  issued  upon  a  void 
judgment,  which  had  been  rendered  by  a  justice 
of  the  peace,  and  that  the  wheat  bielonged  to 
the  plamtiff.  and  evidence  was  given  of  its 
value. 

2.  While  evidence  was  offered  tending  to  con- 
tradict the  evidence  thus  introduced,  yet,  upon 
submission  to  the  jury,  a  verdict  was  rendered 
for  the  plaintiff,  and.  having  been  based  upon 
evidence  which  reasonably  tended  to  siii>port  it, 
it  will  not  be  disturljed  here. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Canadian  county;  ' 
before  Justice  John  H.  Burford. 

Action  by  C.  E.  Brakefield  against  Jnmcs 
Lucas  and  W.  D.  Porch.  This  was  an  action 
l)rought  before  a  justice  of  the  peace  In  Cana- 
dian county  to  recover  damages  for  the  con- 
version of  grain.  In  which  the  defendant  In 
error  here  was  plaintiff.  The  bill  of  particu- 
lars charged  that  on  the  22d  d.iy  of  January, 
1891,  the  defendants,  Lucas  and  Porch,  car- 
ried away  and  converted  to  their  own  use 
312  bushels  of  wheat,  the  property  of  the 
plaintiff,  of  the  value  of  |09.84,  which  was 
line  to  tlie  plaintiff,  and  remained  unpaid,  and 
for  which  he  demanded  judgment.  No  an- 
swer was  filed  below.  -Upon  trial,  judgment 
was  r.'ndcrod  for  the  plaintiff  In  the  case,  ami 
appeal  taken  by  the  clefeudnnts  to  the  dis- 
trict court,  where  it  was  again  tried  to  a  Jury. 
«nd  a  verdict  rendered  In  behalf  of  the  plain- 
tiff,  defendant  In  error   here.    The  case   la 
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brought  here  for  a  reversal  of  thla  Judgment. 
Ai&rmed. 

C.  H.  Carawell  and  3.  J.  Carney,  for  plain- 
tifla  in  error.  W.  EL  Criley,  for  defendant  In 
error. 

McATEE,  J.  (after  statJng  the  facts). 
Some  immaterial  matters,  entitled,  "Sugges- 
flon  of  Amendments,"  and  "Supplemental 
Bill  of  Particulars  and  Plea  of  Estoppel,"  are 
admitted  to  have  been  Included  In  the  record 
after  the  rendition  of  judgment,  and  without 
leave  of  court  They  are  no  part  of  the  case, 
and  are  not  considered  here. 

The  grounds  upon  which  the  motion  for  a 
new  trial  was  made  were  (1)  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  It;  (2)  was  contrary  to 
law;  and  (3)  for  errors  of  law  occurring  at 
the  trial.  The  only  proposition  argued  In 
the  brief  of  plaintiffs  in  error  was  that  the 
verdict  was  not  sustained  by  the  evidence. 

The  evidence  tended  to  show  that  the  wheat 
was  seized  by  the  sberlfC  of  Canadian  county 
under  an  execution  issued  upon  a  void  judg- 
ment which  bad  been  rendered  by  a  justice  of 
the  peace  of  that  county,  In  which  action 
Brakefleld  was  defendant,  and  that  the  prop- 
erty was  sold  thereunder  as  the  property  of 
Brakefleld.  Evidence  was  given  to  the  Jury 
to  show  that  the  wheat  was  raised  upon  the 
farm  of  Brakefleld,  where  he  lived  in  January, 
1S94;  that  the  work  was  done  by  his  son 
and  a  hired  man;  that  It  was  his  own  prop- 
erty, and  was  sold  against  his  protest  at  the 
time.  Evidence  was  also  given  to  the  jury 
showing  the  quantity  of  the  wheat  and  the 
price  per  bushel,  sustaining  the  amount  of  the 
judgment  demanded,  and  of  the  verdict  by 
the  Jury,  and  that  the  amount  remained  un- 
p.aid.  While  a  good  deal  of  testimony  was 
offered  to  controvert  the  testimony  thus  ad- 
duced by  the  plalntlfT,  Brakefleld,  yet,  upon 
aubmlsston  to  the  Jury,  a  verdict  was  render- 
ed in  his  behalf  for  the  amount  claimed,  and 
thla  verdict,  having  been  based  upon  evidence 
which  reasonably  tended  to  support  It,  it  will 
not  be  disturbed  here.  Bank  v.  Earle,  2  Okl. 
617.  89  Pac.  391.  The  judgment  of  the  court 
below  will  therefore  be  afBrmed.  All  the  juB- 
tices  concur,  except  BURFOKD,  O.  J.,  who 
presided  below. 


(8  ou.  my 

HOFFMAN   et  al.   t.   BOARD   OP  COM'RS 
OF  PAWNEE  COUNTY. 

(Snpreme  Court  of  Oklahoma.    Feb.  11, 1899.) 
Axtull — TncB  oT  Takiho — Dismissal. 

1.  Under  lection  574  of  our  Civil  Code,  pro- 
eeedinps  for  reversing,  vacating,  or  modifying 
Jndgraent  or  final  orders  must  be  commenced  in 
Ote  supreme  coort  within  one  year  after  the 
rendition  of  the  judgment  or  making  of  the  final 
order  which  is  sought  to  be  reviewed  by  this 
roQtt,  unless  the  person  entitled  to  such  proceed- 
ing be  under  disability,  as  provided  in  said  sec- 
tion. 

2.  Where  more  than  one  year  has  intervened 
teweea  the  rendition  of  the  Judgment  or  final 


order  sought  to  be  reviewed  and  the  filing  of 
the  petition  in  error  in  the  supreme  cturt,  this 
court  is  without  jurisdiction  to  review  the  judg- 
ment o(  the  court,  and  the  petition  in  error  must 
therefore  be  dismissed. 
(Syllabus  by  the  Court) 

Error  from  probate  court,  Pawnee  county; 
Japaes  P.  Neal,  Ju^ge. 

Action  by  Roy  V.  Hoffman  and  William 
Blincoe  against  the  board  of  county  commis- 
sioners of  Pawnee  county.  Judgment  for  de- 
fendant, and  piaintlffg  bring  error.  Dis- 
missed. 

John  F.  Stone  and  A.  J.  BIddison,  for  plain- 
tiffs in  error.  Eagleton  &  Morphls,  for  de- 
fendant in  error. 

HAINER,  J.  This  cause  comes  here  on  ap- 
peal from  the  probate  court  of  Pawnee  coun- 
ty. It  appears  from  the  record  In  this  case 
that  the  cause  was  tried  by  the  court  without 
a  Jury,  and  that  the  court  rendered  a.  Judg- 
ment In  said  cause  on  the  31st  day  of  August, 
1897.  It  further  appears  frobi  the  record 
that  on  the  31st  day  of  August  a  motion  for  a 
new  trial  was  filed  by  the  plaintiff,  which  mo- 
tion, on  the  same  day,  was  considered  and 
overruled  by  the  court  to  which  ruling  of  the 
court  the  plaintiff  duly  excepted  at  the  time, 
and  brings  the  case  here  on  a  case-made  for 
review.  It  further  appears  that  the  case  was 
settled  and  signed  by  the  probate  Judge  on  the 
5th  day  of  July,  1898.  It  further  appears 
that  the  case  was  not  filed  In  this  court  until 
the  30th  day  of  September,  1898.  Section  574 
of  the  Civil  Code  provides:  "No  proceeding 
for  reversing,  vacating  or  modifying  judg- 
ments or  final  orders  shall  be  commenced  un- 
less within  one  year  after  the  rendition  of  the 
judgment  or  maluug  of  the  final  order  com- 
plained of,  or  In  case  the  person  entitled  to 
such  proceeding  be  an  infant,  a  person  of  un- 
sound mind,  or  imprisoned  within  one  year 
as  aforesaid,  exclusive  of  the  time  of  such  dis- 
ability." Thus  the  record  in  this  case  clearly 
shows  that  more  than  one  year  has  interven- 
ed between  the  rendition  of  the  judgment  and 
the  overruling  of  the  motion  for  a  new  trial 
in  the  probate  court  and  the  filing  of  the  peti- 
tion in  error  and  the  case-made  In  this  court; 
hence  this  court  is  without  Jurisdiction  to  re- 
view such  judgment  The  petition  In  error 
must  therefore  be  dismissed.  All  the  Justices 
concurring. 

(8  Okl.  227) 
VANDERVOORT  v.  BOARD  OF  COM'RS 
OF  PAWNEE  COUNTY. 
(Supreme  Oonrt  of  Oklahoma.     Feb.  11, 
1899.) 
FannoN  nr  Ebbob — Tm  ov  Filino. 
Where  more  than  one  year  has'  Intervened 
between  the  rendition  of  the  judgment  and  the 
final  order  sought  to  be  reviewed  and  the  filing 
of  the  petition   in  error  in   the   supreme  court 
this   court   has   no   jurisdiction    to   review   such 
judgment  or  final  order  unless  the  person  enti- 
tled to  such  proceeding  be  under  dmnlrility,  as 
provided  in  section  574  of  our  Civil  Code. 
(Syllabus  by  the  Court) 
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Error  from  probate  court,  Pawnee  county; 
James  P.  Neal,  Judge. 

Action  by  Cbarles  E,  Vandervoort  against 
the  board  of  county  commlssionera  of  Pawnee 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Dismissed. 

John  F.  Stone,  George  S.  Green,  and  A.  J. 
Biddlson,  for  plaintiff  In  error.  0.  A  Houston, 
W.  Ik  Eagleton,  and  B.  W.  Morphia,  for  de- 
fendant In  error. 

HAINER,  J.  This  case  la  brought  here  on 
appeal  by  the  plaintiff  in  error  from  the  pro- 
bate court  of  Pawnee  county  on  a  case-made. 
The  record  shows  that  the  judgment  was  ren- 
dered In  the  probate  court  on  the  Slat  day  of 
August,  1897;  that  on  the  same  day  a  motion 
for  a  new  trial  was  filed  by  the  plaintiff  in 
error  (plaintiff  In  the  court  below)  which  mo- 
tion was  considered  and  overruled  by  the 
court,  to  which  judgment  and  rulings  of  the 
court  the  plaintiff  duly  excepted,  and  brings 
the  case  here  to  be  reviewed  by  this  court  It 
further  appears  from  the  record  that  the  case- 
made  was  settled  and  signed  on  July  5,  1898, 
and  that  the  petition  In  error  was  not  filed 
In  this  court  until  September  21,  1898.  Sec- 
tion 574  of  our  Civil  Code  reads  as  follows: 
"No  proceeding  for  reversing,  vacating  or  mod- 
ifying judgments  or  final  orders  shall  be  com- 
menced unless  within  one  year  after  the  ren- 
dition of  the  judgment  or  malting  of  the  final 
order  complained  of,  or  in  case  the  person 
entitled  to  such  proceeding  be  an  Infant,  a 
person  of  unsound  mind,  or  Imprisoned  with- 
in one  year  as  aforesaid,  exclusive  of  the 
time  of  such  disability."  Where  more  than  one 
year  has  Intervened  between  the  rendition  of 
the  judgment  and  the  final  order  sought  to  be 
reviewed  and  the  filing  of  the  petition  in  the 
supreme  court,  this  court  has  no  jurisdiction 
to  review  such  Judgment  or  final  order,  unless 
the  person  entitled  to  such  proceeding  be  un- 
der disability,  as  provided  In  section  574  of 
our  Civil  Code.  As  the  record  In  this  case 
^hows  that  the  judgement  in  the  probate  court 
was  rendered  on  the  31st  day  of  August,  1897, 
and  that  the  motion  for  a  new  trial  was  over- 
ruled on  the  same  day,  and  the  petition  in 
error  was  not  filed  in  this  court  until  the  21st 
day  of  September,  1808,  this  court  has  no 
jurisdiction  to  review  the  case.  The  rule  laid 
down  In  the  case  of  Hoffman  v.  Board  (decid- 
ed this  term  of  court)  57  Pac  167,  followed. 
For  the  reasons  herein  stated,  the  petition  In 
error  must  therefore  be  dismissed.  AU  the 
Justices  concurring. 


(8  Okl.  276) 

HALL  ▼,  POWELL  et  nx. 
(Supreme  Court  of  Oltlahoma.    April  10,  1899.) 

APPBAI/— RevIBW— FlKDlNOS  BT  COUBT — MoBTOAOB 

OK  HoMBSTBAD— Validity — Abaxikvnment 

— CONTBTANCE  TO  WiPB. 

1.  This  cause  was  submitted  to  the  court 
upon  evidence  taken  in  open  court,  and  special 
findines  of  fact  were  made  at  the  request  of 
both  parties.    If  the  evidence  reasonably  tends 


to  support  the  Cndings  of  fact  made  by  the  trial 
court,  such  findings  will  not  be  reviewed  here. 

2.  The  action  was  for  foreclosure  of  mortgage 
upon  land  claimed  to  be  the  homestead  of  the 
family,  and  it  was  found  by  the  court  that  the 
wife  bad  not  signed  the  mortgage,  and  It  was 
therefore  void  for  all  purposes,  from  its  incep- 
tion. 

3.  Shortly  after  the  execution  of  the  mort- 
gage, the  family  left  the  land,  having  rented  it 
for  a  year.  It  is  not  shown  affirmatively  that 
the  husband  meant  to  return.  It  was  shown 
afflrmativeiy  that  the  wife  meant  to  return  to 
the  land  at  the  time  of  leaving  it.  Shortly  after 
quitting  the  land,  the  husband  abandoned  the 
wife.  Even  if  these  facts  constituted  an  aban- 
donment of  the  land,  it  would  have  no  effect  to 
validate  the  mortgage,  which  was  void  from 
the  beginning. 

4.  Before  abandoning  the  wife,  the  husband 
executed  a  deed  to  the  wife  of  all  his  interest 
in  the  land,  which  she  continued  to  regard  and 
treat  as  her  homestead,  and  which  the  court 
found  In  its  special  findings  of  fact  to  be  her 
homestead.  The  rule  which  requires  the  hus- 
band and  wife  to  join  in  the  execution  of  a  deed 
to  their  homestead  is  not  applicnble  in  this 
case,  nor  within  the  spirit  of  the  statute  which 
requires  it,  since  it  la  not  intended  that  the 
wife  should  do  the  vain  and  absurd  thing  of 
executing,  as  grantor,  a  deed  to  herself  as 
grantee. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Payne  county; 
before  Justice  Frank  Dale. 

Action  by  J.  S.  Hall  against  Oren  A.  Pow- 
ell and  Eldorean  Powell.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

This  was  an  action  to  foreclose  a  mortgage 
upon  real  estate,  which  purported  to  have 
been  executed  by  Oren  A.  Powell  and  Eldo- 
rean Powell,  his  wife.  The  mortgage  was  de- 
livered by  Powell  to  the  agent  of  Hall,  who 
paid  Powell  the  consideration  therefor.  The 
petition  was  an  ordinary  petition  in  foreclo- 
sure, averring  nonpayment  of  principal  and 
interest,  and  seeking  for  judgment  upon  the 
note,  which  piu-ported  to  have  been  executed 
contemporaneously  therewith  by  both  the  de- 
fendants, and  for  Judgment  for  the  amount 
due,  and  foreclosure.  No  answer  was  filed 
by  Oren  A.  Powell,  and  Judgment  was  render- 
ed against  him  by  default  for  the  amount  of 
the  note,  and  Eldorean  Powell  filed  her  sepa- 
rate verified  answer,  denying  generally  all 
the  allegations  of  the  petition  not  specifically 
admitted;  denying  the  execution  and  deliv- 
ery of  the  note  and  mortgage,  so  far  as  she 
bad  any  knowledge,  and  declaring  that  she 
had  never  signed  or  executed,  or  authorized 
any  other  person  for  her  to  sign  or  execute, 
the  notes  and  mortgage  described  In  the  peti- 
tion, and  that  they  were  not  her  notes  and 
not  her  mortgage;  that  she  had  no  knowledge 
of  them;  that  she  was  In  no  way  Indebted 
to  the  plaintiff  uiwn  any  account  wliatever; 
that  at  the  period  of  the  alleged  execution 
and  delivery  of  the  notes  and  mortgage  the 
land  described  In  said  mortgage  was  the 
homestead  of  the  defendants;  that  Oren  A. 
Powell  and  herself  were  husband  and  wife; 
that  they  were  married  In  1802,  and  Immedi- 
ately established  their  residence  on  the  tract 
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of  land,  and  had  continuously  resided  thereon 
until  about  the  Ist  of  February,  1897,  and 
bad  continuously  resided  upon  the  land  and 
clahned  It  as  their  homestead  throughout  th« 
intervening  period  between  their  marrlaare 
and  the  last-named  date.  She  prayed  Judg- 
ment for  her  costs,  and  that  the  court  should 
find  as  to  the  alleged  mortgage  that  the  prem- 
ises were  the  homestead  of  the  defendants, 
and  that  the  mortgage  was  null  and  void. 
A  jury  was  Impaneled  to  try  the  cause,  and 
a  number  of  witnesses  were  produced,  and 
examined  in  open  court,  and,  the  testimony 
having  been  closed,  both  parties  agreed  that 
the  case  should  be  taken  from  the  jury  and 
decided  by  the  court.  And  thereupon,  upon 
the  request  of  both  parties,  the  cause  was 
taken  from  the  Jury,  and  the  court  made 
special  findings  of  fact  at  the  request  of  both 
parties  to  the  effect  that:  "At  the  time  the 
mortgage  sued  upon  in  this  cause  was  execut- 
ed Oren  A.  Powell  and  EHdorean  Powell  were 
husband  and  wife;  that  the  mortgage  which 
purported  to  have  been  executed  upon  the 
tract  of  land  occupied  by  them  was  the  home- 
stead of  themselves  and  two  children;  that 
the  mortgage  was  not  signed  by  Eldorean 
Powell,  but  was  executed  by  her  husband 
without  her  knowledge  or  consent;  that  in 
February,  1807,  they  left  their  place  of  resi- 
dence upon  the  tract  of  land  covered  by  the 
mortgage,  and  removed  therefrom  to  an  ad- 
joining county,  with  the  expectation  of  re- 
maining there  for  the  period  of  about  one 
year;  that  during  the  time  of  such  absence 
the  land  was  leased  to  a  tenant;  that  the 
wife  did  not  intend  to  permanently  reside 
away  from  nor  off  the  land;  that  after  they 
had  been  absent  for  [the  court  did  not  speci- 
fy the  time],  and  on  the  20th  day  of  March, 
1897,  Oren  A.  Powell  executed  a  warranty 
deed  to  the  tract  of  land  to  his  wife,  Bldorean 
Powell,  and  that  at  the  time  of  the  execution 
of  such  deed  they  were  living  together  as 
husband  and  wife,  and  so  continued  to  live 
together  for  the  period  of  about  two  weeks 
thereafter;  that  at  the  end  of  that  time  the 
husband  abandoned  his  wife,  and  has  re- 
mained away  from  her  since  such  abandon- 
ment, and  Is  not  now  sustaining  the  relation 
of  the  head  of  the  family  towards  BUdorean 
Powell  and  the  two  minor  children,  the  care 
and  custody  of  such  children  being  with  her; 
that  Eldorean  Powell  did  not  discover  that  her 
name  had  been  affixed  to  the  mortgage  and 
note  sued  upon  in  this  case  until  about  one 
week  after  the  same  were  executed,  and  did 
discover  that  the  mortgage  and  note  had  been 
signed  and  executed  prior  to  the  time  the 
plaintiff  In  this  case  purchased  the  note  and 
mortgage;  that  she  made  no  effort  to  notify 
any  party  of  the  fact  that  her  name  had  been 
affixed  to  the  note  and  mortgage  without  her 
knowledge  and  consent,  and  that  she  did  not 
know  to  whom  the  note  and  mortgage  had 
been  assigned,  prior  to  the  commencement  of 
this  action,  and  did  not  know  of  the  execution 
of  the  note  and  mortgage  until  after  Powell 


had  received  the  proceeds  from  the  sale  of  the 
note  and  mortgage  to  W.  P.  Hall;  that  she 
made  no  effort  to  ascertain  to  whom  the  note 
and  mortgage  were  given  during  all  the  time 
preceding  the  bringing  of  this  action."  The 
further  nndlng  of  the  court  was  that  "the 
two  children  born  of  the  marriage  of  the  de- 
fendants are  now  In  the  care  and  custody  of 
Eldorean  Powell,  and  dependent  upon  her  for 
support,  and  that  It  Is  her  Intention  to  return 
to  the  tract  of  land,  and  reside  thereon  with 
her  children,  at  the  expiration  of  the  lease, 
to  wit,  one  year  subsequent  to  the  1st  day  of 
March,  1897."  The  court  further  found  that 
the  acknowledgment  and  execution  upon  the 
mortgage  as  the  acknowledgment  of  Eldorean 
Powell  was  "placed  there  without  her  consent 
or  knowledge,  and  that  Oren  A.  Powell  pre- 
sented this  note  and  mortgage,  signed  as  they 
appear  upon  the  Instrument,  and  with  the 
acknowledgment  appearing  thereon,  to  the 
mortgagee,  and  received  the  consideration 
therefor  stated  In  the  note  and  mortgage; 
and  neither  the  mortgagee  nor  his  assignees 
knew  of  the  fact  that  Eldorean  Powell  had 
not  signed  or  executed  the  said  note  and 
mortgage  at  the  time  the  same  were  received 
by  the  mortgagee,  and  at  the  time  that  they 
were  duly  assigned  thereafter  to  the  plaintiff 
In  this  action."  The  plaintiff  excepted  (1)  to 
that  part  of  the  finding  which  stated  that 
Eldorean  Powell  had  not  consented  to  have 
"her  name  signed  to  said  note  and  mortgage," 
and  further  excepted  (2)  to  the  finding  that 
she  Intended  to  return  to  said  land  as  her 
place  of  residence.  The  court  thereupon  ren- 
dered judgment  in  favor  of  Eldorean  Po;«vell 
and  against  the  defendant  Oren  A.  Powell. 

King  &  Hutto,  for  plaintiff  in  error.  Low- 
ry  &  Hunt,  for  defendant  In  error  Eldorean 
PowelL 

McATEfi,  J.  (after  siatmg  the  facts).  It  is 
contended  by  the  plaintiff  in  error  that  Bl- 
dorean Powell  has,  by  reason  of  the  execution 
of  the  mortgage,  no  homestead  interest  in  the 
land.  It  is  provided  In  section  21,  c.  21,  tit. 
"Conveyances,"  St.  Okl.  1893,  that:  "All  In- 
struments other  than  leases  for  the  period  of 
one  year,  affecting  the  tifle  to  realty  occupied 
as  the  homestead  of  a  family,  shall  be  void, 
unless  the  husband  and  wife  join  In  the  ex- 
ecution and  acknowledge  the  instrument  con- 
veying the  same."  The  court  In  Its  special 
findings  of  fact,  found  that  the  land  in  ques- 
tion was  the  homestead  of  the  defendants, 
Oren  A.  Powell  and  Eldorean  Powell,  and 
that  she  had  not  signed  and  had  not  joined 
in  the  execution,  and  that  she  had  not  ac- 
knowledged the  mortgage.  These  facts  are 
not  open  to  contention,  the  rule  being  that, 
when  evidence  has  been  produced  In  the  trial 
court  upon  all  points  Included  In  the  findings 
of  fact  made  by  the  trial  court,  if  such  evi- 
dence reasonably  tends  to  support  the  find- 
ings, such  findings  of  fact  will  not  be  dis- 
turbed In  this  court;  and  the  rule  upon  the 
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subject  is  tbe  same  when  a  case  Is  submitted 
to  the  court  below,  without  a  Jury,  as  when  a 
Jury  Is  Impaneled  to  try  the  cause.  Bank  v. 
Earl,  2  Okl.  617,  39  Pac.  301.  Sucb  testimony 
was  produced  upon  the  examination  of  El- 
dorean  Powell  herself,  who  testified  that  she 
"had  not  signed  the  mortgage"  in  question; 
that  she  "had  not  authorized  any  one  to  sign 
it";  that  she  "did  not  know  that  a  mortgage 
was  given  on  that  home  for  a  couple  of  weeks 
afterwards";  that  she  was  sick  in  bed,  un- 
conscious a  part  of  the  time,  and  had  been 
sick  for  throe  weeks;  that  she  remembered  the 
parties  coming  in,  but  did  not  know  what  they 
came  for;  had  no  conversation  with  them, 
did  not  sign  the  mortgage,  and  that  nothing 
was  said  to  her  about  signing  her  name  to  It; 
that  she  made  no  acknowledgment  upon  It, 
nor  had  ever  consented  to  the  signing  of  It; 
that  it  was  her  home  and  homestead,  and 
the  home  and  homestead  of  the  family,  and 
the  only  one  they  had;  and  that  neither  she 
nor  they  had  ever  abandoned  it,  but  that  they 
had  left  It  temporarily,  having  agreed  to  rent 
it  for  one  year  from  about  the  1st  of  March, 
1897.  and  had  gone  to  her  father  and  mother, 
where  her  husband,  Oren  A.  Powell,  was,  to 
find  work.  This  evidence  was  supported  by 
other  facts  and  circumstances.  The  testi- 
mony abundantly  "tended  to  support  the  find- 
ings" of  the  trial  court,  and  the  finding  will 
not  be  disturbed  here.  It  cannot  be  disputed 
here  that  Eldorean  Powell  did  not  Join  In  the 
execution,  and  did  not  acknowledge  the  mort 
gage  which  purported  to  convey  the  land  for 
the  purposes  of  securing  the  payment  of  the 
debt  then  Incurred  by  Oren  Powell,  and  the 
mortgage  was  therefore  void  for  all  purposes 
from  its  Inception,— was  so  from  the  begin- 
ning,—because  there  is  no  question  that  the 
land  was  the  homestead  of  the  defendants  at 
the  time  the  mortgage  purported  to  have  been 
executed,  and  because  the  wife,  as  the  trial 
court  found,  had  never  Joined  in  its  execu 
tlon.  It  Is  argued,  however,  that  when  the 
family,  after  the  execution  of  the  mortgage 
by  Oren  A.  Powell,  left  the  land,  no  Intention 
having  been  proven  that  Oren  Powell  intend- 
ed to  return  to  It,  since  he  was  the  head  of 
the  family,  such  leaving  of  the  homestead  fo» 
the  period  of  a  year,  without  the  proven  in- 
tention of  returning,  was  an  abandonment. 
If  it  should  be  sustained  that  such  a  leaving 
of  the  homestead  was  abandonment,  it  could 
not  avail  the  plaintiff  in  error  here,  since 
there  Is  no  question  that  at  the  time  of  the 
execution  of  the  mortgage  by  Oren  A.  Powell 
the  land  was  the  homestead  of  the  family; 
and  since  the  special  findings  of  the  court  be- 
low, supported  by  evidence,  show  that  the 
wife  did  not  Join  In  the  mortgage,  it  was 
void  from  the  beginning;  and  the  subsequent 
abandonment,  if.  Indeed,  it  was  Oren  Powell's 
intention  never  to  return  to  the  place,  could 
have  no  effect  to  validate  the  mortgage  or 
entitle  the  mortgagee  to  any  remedy  under  It 
against  the  land  included  therein.  Ott  v. 
Sprague,  27  Kan.  620;  Bruner  v.  Bateman,  66 


Iowa,  488,  24  N.  W.  9;  Shoemaker  v.  Col- 
lins, 49  Mich.  597,  14  X.  W.  559;  And,  the 
mortgage  having  been  void  from  tbe  begin- 
ning, and  no  fraud  having  been  shown  on 
the  part  of  the  wife,  Powell  had  a  pel  feet 
right  to  convey  the  land  to  his  wife,  although 
signed  by  himself  alone.  Furrow  v.  Athey, 
21  Neb.  671,  33  N.  W.  208;  Harsh  v.  Griffin 
(Iowa)  34  N.  W.  441.  The  latter  case  de- 
clares that:  "A  deed  by  a  husband  to  his 
wife  of  their  homestead  Is  void,  unless  the 
wife  Joins  therein,  thus  executing  a  deed  to 
herself  of  her  own  interest  In  the  property. 
Code,  S  1990,  Is  relied  upon  to  support  this 
position.  It  provides  tliat  a  deed  of  a  home- 
stead Is  not  valid  unless  the  husband  and 
wife  Join  therein.  The  case  of  a  deed  to  the 
wife  is  not  within  the  spirit  of  this  section, 
which  surely  cannot  intend  that  the  wife 
should  do  the  vain  and  absurd  thing  of  ex- 
ecuting, as  grantor,  a  deed  to  herself  as  gran- 
tee." The  Judgment  of  the  court  below  will 
be  afilrmed.    All  the  Justices  concur. 


as  Utah.  401) 
BRUBAKER  v.  BENNETT  et  al. 
(Supreme  Court  of  Utah.    April  29,  1899.) 

Mechanic's  Libn  —  CLiaM  by  Subcontractor — 
NoTiCB  —  Attorsbt's  Fbb  —  Recovered  bt 
llbnbolcbr  —  special  aot  —  cosstitctiosai 
Law. 

1.  Under  section  1386,  Rev.  St.,  a  subcon- 
tractor is  not  required  to  state  in  his  notice 
of  intention  to  claim  a  mechanic's  lien  any  of 
the  terms  or  conditions  of  the  contract  between 
the  owner  and  the  originHl  contractor. 

2.  Section  1400,  Rev.  St.,  providing  for  the 
recovery  by  the  lienholder,  if  successsful,  of  an 
attorney's  fee.  is  a  special  law.  In  violation  of 
8Ul)division  18,  8  26,  art.  6,  Const.,  and  there- 
fore void. 

Miner,  J.,  dissenting. 
(S.vllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  I>ake  county; 
Ogden  Hlles,  Judge. 

Action  by  G.  T.  Brubaker  against  J.  H.  Ben- 
nett and  Clnnie  Bennett.  Judgment  for  plain- 
tiff, and  defendants  apiK'al.  Piaintlft  files 
cross  appeal.    Affirmed  on  both  appeals. 

W.  R.  Hutchinson,  for  plaintiff.  Pierce, 
Crltchlow  &  Barrette,  for  defendants. 

BASKIN,  J.  This  Is  a  suit  to  foreclose  a 
suljcon tractor's  mechanic's  lien.  A  demurrer 
was  interposed  to  the  complaint  on  the  ground 
that  no  cause  of  action  was  stated.  The  de- 
murrer was  overruled,  and  on  the  trial  the  ad- 
mission of  the  notice  of  lien  was  objected  to 
by  the  defendants  on  the  ground  that  it  was 
not  In  conformity  with  the  provisions  of  sec- 
tion 1386,  Rev.  St.  The  objection  being  over- 
ruled, the  defendants  excepted.  The  ground  of 
the  demurrer  urged  by  appellants'  counsel  is 
the  same  as  the  ground  of  said  objection.  The 
only  defect  of  the  notice  claimed  by  the  ap- 
pellants la  that  it  fails  to  state  the  price. 
terms,  or  conditions  of  the  contract  between 
the  owner  and  the  original  contractor.  The 
section  of  the  statute  referred  to  is  as  follows: 


Digitized  by 


Google 


Utah) 


OKOFOOT  v.  THATCHEB. 


171 


"Every  original  contractor,  within  sixty  days 
after  the  coiupletloD  of  bis  contract,  and  every 
person  save  the  original  contractor  claiming 
the  benefit  of  this  chapter,  must,  within  forty 
days  after  furnishing  the  last  material  or  per- 
forming the  last  labor  for  any  building,  im- 
provement, or  structure,  or  for  any  alteration, 
addition  to,  or  repair  thereof,  or  performance 
of  any  labor  in  or  f umishhig  any  materials  for 
any  mining  claim,  file  for  record  with  the 
county  recorder  of  the  county  In  which  the 
proi)erty  or  some  part  thereof  is  situated,  a 
claim  In  writing  containing  a  notice  of  Inten- 
tion to  hold  and  claim  a  lien,  and  a  statement 
of  his  demand,  after  deducting  all  Just  credits 
and  ofTsets,  with  the  name  of  the  owner,  if 
known,  and  also  the  name  of  the  person  by 
whom  he  was  employed,  or  to  whom  he  fur- 
nished the  material,  with  a  statement  of  the 
terms,  time  given,  and  conditions  of  his  con- 
tract, specifying  the  time  when  the  first  and 
last  labor  was  i>erformed,  or  the  first  and 
last  materials  furnished,  and  also  a  description 
of  the  property  to  be  charged  with  the  lien, 
sufficient  for  identification,  which  claim  must 
be  verified  by  the  oath  of  himself  or  of  some 
other  person."  Rev.  SL  $  1386.  Any  notice 
which  conforms  to  the  provisions  of  this  sec- 
tion is  sufficient,  and  nothing  more  than  a 
compliance  with  these  provisions  can  be  re- 
quired of  a  lienholder  in  order  to  secure  his 
rights  to  a  lien.  There  is  nothing  in  said  sec- 
tion to  Justify  the  claim  of  the  appellants  that 
any  lienholder,  save  the  original  contractor,  is 
required  to  state  In  the  notice  the  price,  terms, 
or  conditions  of  the  contract  between  the  own- 
er and  the  original  contractor.  The  only  thing 
In  this  record  which  is  required  of  the  subcon- 
tractor is  a  "statement  [In  the  notice]  of  his 
demand,  after  deducting  all  Just  credits  and 
offsets,  with  the  name  of  the  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he 
was  employed  or  to  whom  he  furnished  the 
materials,  with  a  statement  of  the  terms,  time 
given,  and  the  conditions  of  his  contract" 
The  subcontractor  does  not  contract  with  the 
owner,  but  with  the  original  contractor,  and 
It  Is  the  latter  contract  which  Is  required  to  be 
stated  in  the  notice,  with  terms,  time  given, 
conditions,  etc.,  when  the  subcontractor  claims 
a  lien.  The  notice  In  question  does  this,  and  In 
all  other  respects  conforms  to  the  statute. 

We  are  therefore  of  the  opinion  that  the 
demurrer  and  objection  to  the  admission  of 
said  notice  in  evidence  were  properly  over- 
ruled. At  the  trial  of  the  case  the  plaintiff 
asked  the  court  to  allow  an  attorney's  fee  to 
be  taxed  as  costs,  In  pursuance  of  section  1400, 
Kev  St.,  which  is  as  follows:  "In  any  action 
brought  to  enforce  any  lien  under  this  chapter, 
where  judgment  is  rendered  for  a  lienholder, 
such  lienholder  shall  be  entitled  to  recover  a 
reasonable  attorney's  fee,  not  to  exceed  twen- 
ty-five dollars,  to  be  fixed  by  the  court,  which 
shall  be  taxed  as  costs  in  the  action."  It  was 
admitted  that  $20  was  a  reasonable  attorney's 
fee,  but  the  defendants  objected  to  its  allow- 
ance on  the  ground  that  said  section  violates 


the  provisions  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  which 
prohibits  a  state  from  denying  any  person 
wlthhi  its  Jurisdiction  the  equal  protection  of 
the  laws.  The  court  refused  the  request  of 
plaintiff,  and  from  such  refusal  the  plaintiff 
appeals. 

It  is  a  fundamental  principle  of  our  govern- 
ment that  all  persons  are  entitled  to  equal 
rights  and  equal  protection  under  the  law, 
and  that  no  law  shall  be  enacted  which  dis- 
criminates against  one  party  for  the  benefit 
of  another.  All  laws,  so  far  as  the  nature 
of  the  case  will  permit,  should  be  uniform  In 
their  operation.  This  principle  Is  expressed  in 
the  state  constitution  In  this  language:  "In 
all  cases  where  a  general  law  can  be  applica- 
ble, no  special  law  shall  be  enacted."  Const, 
art.  6,  {  2C,  subd.  18.  In  the  matter  of  attor- 
ney's fees,  or  costs  In  suits,  a  general  law 
can  be  made  applicable  to  all  parties  to  the 
litigation;  but  section  1400  of  the  Revised 
Statutes  is  not  general,  but  confers  the  privi- 
lege upon  a  certain  class  o.f  litigants  of  recov- 
ering as  costs  from  the  opposing  party  attor- 
ney's fees,— a  privilege  which  none  but  the  fa- 
vored class  of  litigants  can  enjoy  under  the 
present  laws  of  the  state.  Such  a  discrim- 
ination in  favor  of  this  class  of  litigants  Is 
violative  of  fundamental  principles  and  the 
provisions  of  the  state  constitution.  The  de- 
cree of  the  court  below  in  sustaining  and  fore- 
closing plaintlCTs  lien  is  affirmed,  with  costs, 
and  the  action  of  the  court  from  which  plain- 
tiff took  his  cross  appeal  is  also  affirmed;  and 
It  Is  ordered  that  plaintiff  pay  the  costs  of  the 
cross  appeal. 

BARTOH,  C.  J.,  concurs  In  the  conclusion. 

MINER,  J.  I  am  of  the  opinion  that  the 
demurrer  should  have  been  sustained,  within 
the  holding  of  Morrison,  Merrill  &  Oo.  v. 
Willard  (Utah)  53  Pac.  832.  I  dissent  from 
that  part  of  the  opinion,  but  concur  in  other 
respects. 


(19  Utah,  212) 

CROFOOT  V.  THATCHER  et  al. 

(Supreme  Court  of  Utah.     April  3,   1809.)   ' 

CoNTHACTS — Conflict  op  Laws — Corporations — 

LiABlLiTT  OP  Stookbolders— Demand 

Notes — Limitations. 

1.  Lex  fori  controls  in  resj^ect  to  the  time 
within  whicii  a  cause  of  action  must  be  en- 
forced, but  .'ex  loci  contractus  controls  tlie 
validity,  interpretation,  and  effect  of  the  con- 
tract sued  upon. 

2.  When  a  demand  note  was  given  under  the 
authority  of  section  3,  c.  43,  Comp.  St.  Nob., 
for  tile  unpiiid  portion  of  the  subscription  price 
of  stock  in  an  insurance  company  orgniiizod  un- 
der the  laws  of  Nebraska,  under  section  4  of 
article  11,  entitled.  "Miscellaneous  Corporn- 
tious,"'  of  the  constitution  of  that  state,  no 
cause  of  action  arose  on  the  note  until  the  in- 
solvency of  the  corporation  and  until  actual 
demand  made  for  the  amount  of  the  note. 

3.  Under  the  statute  and  constitution  of  Ne- 
braska, the  parties  must  have  intended  the 
words  "on  demand,"  expressed  in  the  note,  to 
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mean  an  actual  call  or  demand  for  payment, 
and  not  merely  to  be  governed  by  the  law  con- 
trollings ordinary  negotiable  instruments. 

4.  The  property  of  a  corporation,  including 
unpaid  stock  subscriptions,  such  as  evidenced 
by  the  note  in  question,  constitutes  n  trust  fund 
for  the  payment  of  debts  due  creditors,  and 
creates  a  right  against  which  the  statute  of 
limitations  does  not  begin  to  run  until  the  cestui 
que  trust  has  notice  of  the  repudiation  of  the 
trust. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  First  district; 
C.  H.  Hart,  Judge. 

Action  by  L«dowlck  P.  Crofoot,  as  receiver 
of  the  Omaha  Fire  Insurance  Company, 
against  Q.  W.  Thatcher  and  another.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

The  plaintiff,  as  the  duly-appointed  receiver 
of  the  Omaha  Fire  Insurance  Company,  a 
corporation  organized  in  Nebraska  under  the 
laws  thereof,  seeks  to  recover  for  the  benefit 
of  the  creditors  of  said  corporation,  which  Is 
alleged  to  be  insolvent,  upon  a  promissory 
note  payable  on  demand,  which  is  alleged  to 
have  been  made  by  the  defendants  under  and 
by  virtue  of  section  8  of  chapter  43,  Oomp. 
St.  Neb.,  set  forth  In  the  complaint  In 
addition  to  the  various  allegations  of  the 
complaint  showing  the  authority  of  the  re- 
ceiver to  sue  in  this  case,  such  as  the  ap- 
pointment of  the  receiver  on  March  31,  1897, 
the  Insolvency  of  the  corporation,  the  Judg- 
ment of  the  creditors  against  the  corporation', 
the  Insufficiency  of  the  corporate  assets  to 
pay  such  Judgment,  and  the  order  of  the  court 
authorizing  and  directing  the  commencement 
of  this  action.  It  is  alleged  that  tbe  company 
was  capitalized  for  the  sum  of  |100,000,  divid- 
ed Into  1,000  shares  of  ?100  each;  that  the  de- 
fendant Thatcher  became  a  subscriber  for  25 
shares  of  said  stock,  amounting  to  $2,500,  of 
which  amount  he  paid  in  cash  $1,250  on  April 
24,  1889,  and  then  gave  his  stock  note,  due  on 
demand,  for  the  balance  of  said  subscription, 
amounting  to  $1,250,  to  said  company;  that 
tbe  said  note  was  delivered  and  the  said  pay- 
ment made  under  and  In  pursuance  of  section 
3,  c.  43,  above  quoted;  that,  in  pursuance  of 
said  payment  and  the  making  of  said  note, 
8.ald  corporation  Issued  and  delivered  to  said 
Thatcher  a  certificate  evidencing  his  payment 
and  constituting  him  a  stockholder  for  25 
shares  in  said  corporation;  that  the  amount 
remaining  unpaid  on  the  stock  notes  to  the 
corporation  amounts  to  $15,000,  of  which  de- 
fendants' note  constitutes  a  part;  that  the 
corporation  property  has  been  exhausted; 
that  no  call  or  demand  had  ever  been  made 
by  said  corporation  oi>  said  receiver  for  the 
payment  of  said  note  until  made  by  said  re- 
ceiver under  the  order  of  the  court  after  such 
insolvency  of  the  corporation.  On  tbe  trial, 
it  was  stipulated  that  the  court  may  consider 
any  supreme  court  decisions  or  statutes  of 
Nebraska  deemed  pertinent,  the  same  as  if 
set  forth  in  the  complaint.  To  this  com- 
plaint the  defendant  Thatcher  interposed  a 


demurrer  on  the  ground  "that  tbe  pm-ported 
cause  of  action  set  forth  In  tbe  complaint  is 
barred  by  the  provisions  of  section  2875,  Rev. 
St.  Utali  1898,  and  especially  subdivision  2 
of  said  section,  and  also  by  section  314  of  the 
Compiled  Laws  of  Utah  1888,  and  also  by  the 
provisions  of  section  3143  of  tbe  Compiled 
Laws  of  Utah  1888."  The  demurrer  was  sus- 
tained. The  plaintiff  waived  his  right  to 
amend,  and  elected  to  stand  upon  his  com- 
plaint. Thereupon  the  court  rendered  Judg- 
ment dismissing  thi>.  action,  with  costs.  From 
this -Judgment,  plaintiff  appeals. 

Frick  &  Edwards,  for  appellant     A.   T. 
Schroeder  and  Geo.  Q.  Rich,  for  respondents. 

After  stating  the  facts,  MINER,  J.,  delivered 
the  opinion  of  the  court 

Under  the  Issue  raised  in  this  case,  it  is 
necessary  to  determine  "whether  the  laws  of 
Utah  or  the  laws  of  Nebraska  govern  and  con- 
trol in  this  case.    It  is  conceded  that  the  statute 
of  limitations  falls  within  the  remedy,  and  the 
law  of  Utah  controls' In  so  far  as  the  remedy 
is  concerned  as  applied  to  an  existing  and  en- 
forceable cause-  of  action.     When  the  cause 
of  action  in  fact  arose,  or  whether  or  not  any 
cause  of  action  evef  existed,  or  now  exists, 
aguinst  the  respondent,  is  not  of  the  remedy, 
but  of  the  right  ant  therefore  is  to  be  con- 
trolled by  the  law  of  cue  state  where  the  con- 
tract sued  upon  was  made,  and  the  same  la 
governed  by  the  laws  of  that  state.    The  law 
of  the  forum  controls  in  respect  to  the  cause 
of  action  so  far  as  the  time  witbin  which  it 
must  be  enforced  Is  concerned,  but  the  law  of 
Nebraska  controls  as  respects  the  time  when 
the  cause  of  action  matured  or  arose,  under  a 
contract  made  In  pursuance  of  its  laws.    If, 
under  the  laws  of  Nebraska,  no  cause  of  ac- 
tion existed  against  respondent  upon  the  note 
sued  upon  until  the  happening  of  a  certain 
event,  then  the  statute  of  limitations  of  Utah 
began  to  run  only  from  tbe  time  such  cause  of 
action  arose  in  Nebraska,  and  irrespective  of 
what  the  laws  of  Utah  might  be.    I^e  statute 
of  limitations  applies  only  to  existing  causes 
of  action.    Thompson,  In  his  work  on  Corpora- 
tions (volume  3,  f  3047),  says:    "If  the  liability 
of  a  resident  stockholder  of  a  foreign  corpora- 
tion rests  in  contract  merely,  as  in  case  of  the 
obligation  to  pay  for  shares  of  stock,  which 
he  enters  into,  who  has  subscribed  for  them, 
or  who  has  purchased  them  from  a  subscriber 
or  holder  before  payment  and  if  the  obliga- 
tion thus  assumed  is  valid  and  subsisting  ac- 
cording to  the  laws  of  the  domicile  of  the  cor- 
poration, It  will  be  good  everywhere,  and,  up- 
on obvious  principles,  will  be  enforced  in  the 
court  of  every  other  state  or  country."     Mr, 
Beach,  in  his  work  on  Private  Corporations, 
In  section  148  says:    "Where  a  person  becomes 
a  stockholder  In  a  corporation  organised  un- 
der the  laws  of  a  foreign  state,  he  must  be 
held  to  contract  with  reference  to  all  tbe  laws 
of  the  state  under  which  the  corporation  Is 
organized  and  which  enter  into  its  constitu- 
tion; and  the  extent  of  his  individual  liability 
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as  a  stockholder  to  the  creditors  of  the  com- 
pany must  be  determined  by  the  laws  of  that 
state,  not  because  such  lairs  are  In  force  in 
the  other  state,  but  because  he  has  voluntarily 
agreed  to  the  terms  of  the  company's  constitu- 
tion. It  Is  equally  clear,  both  upon  principle 
and  authority,  that  this  llabUity  may  be  en- 
forced by  creditors  wherever  they  can  obtain 
jurisdiction  of  the  necessary  parties.  This 
does  not  depend  upon  any  principle  of  comity, 
but  upon  the  right  to  enforce  in  another  juris- 
diction a  contract  validly  entered  into.  The 
validity.  Interpretation,  and  eftect  of  the  act 
Imposing  the  liability  are  determined  by  the 
law  of  the  state  creating  the  corporation." 
The  liability  claimed  here  Is  upon  contract, 
and  must  be  considered  and  enforced  by 
conrts  in  accordance  with  the  laws  In  force 
when  and  where  the  contract  was  made. 
This  is  the  rule  In  Utah.  Association  v.  Fow- 
ble,  M  Pac.  67,  17  Utah,  — ;  Ferguson  v. 
Sherman  (CaL)  47  Pac.  1024;  1  Beach,  Prlv. 
Corp.  i  148;  Bank  ▼.  Ellis  (Mass.)  44  N.  R 
349;  Lowry  v.  Inman,  46  N.  Y.  119;  Mandcl 
V.  Cattle  Co.,  164  111.  177,  40  N.  E.  462;  1 
Thomp.  Corp.  I  llSd 

Having  determined  that  the  law  of  Nebraska 
oontrolB,  it  nert  becomes  Important  to  detei> 
mine  at  what  time  the  cause  of  action  sued  up- 
on accrued  for  the  purpose  of  enforcing  the 
■une  for  the  benefit  of  the  creditors  of  the  cor- 
poration of  which  the  respondent  was  a  mem- 
ber, and  tor  whose  benefit  be  made  the  stock 
or  snbacription  note  upon  which  this  action  was 
brought.  As  appears  from  the  complaint,  the 
stock  note  sued  upon  was  made  under  the  au- 
thority given  by  section  3,  c.  43,  of  the  Com- 
piled Statutes  of  Nebraska,  entitled  "Insurance 
Companies,"  and,  so  far  as  material,  reads  as 
follows:  "No  joint  stock  company  shall  be 
Incorporated  under  the  provisions  of  this  act 
with  a  smaller  capital  than  one  hundred  thou- 
sand dollars,  nor  more  thap  one  million  dol- 
lars, as  may  be  specified.  In  the  certificate  of 
Incorporation,  which  stock  shall  be  divided  In- 
to shares  of  one  hundred  dollars  each,  of 
which  capital  at  least  fifty  per  cent,  shall  be 
fully  paid  up  In  cash,  and  that  for  the  remain- 
der of  its  capital  there  are  In  its  possession 
notes  of  its  stockholders,  secured  by  at  least 
one  surety  or  by  mortgages  on  unincumbered 
real  estate,  within  this  state,  worth  at  least 
twice  the  amount  of  such  notes,  which  notes 
or  other  security  shall  be  approved  by  the 
state  auditor."  Section  4  of  article  11,  entitled 
"Miscellaneous  Corporations,"  of  the  constitu- 
tion of  Nebraska,  should  be  considered  In  con- 
nection with  the  above  statute.  It  reads  as 
follows:  "In  all  cases  of  claims  against  cor- 
porations and  joint  stock  associations,  the  ex- 
act amount  justly  due  shall  be  first  ascer- 
tained, and  after  the  corporate  property  shall 
have  been  exhausted  the  original  subscribers 
thereof  shall  be  individually  liable  to  the  ex- 
tent of  their  unpaid  subscription,  and  the  lia- 
bility for  the  unpaid  subscription  shall  follow 
the  stock."  The  stock  note  sued  upon  reads 
as  follows:    "$1,250.    Omaha,  Nebraska,  April 


24th,  1880.  On  demand,  after  date,  we,  or 
either  of  us,  promise  to  pay  to  the  Omaha  Fire 
Insurance  Company,  or  order,  $1,250,  for  value 
received,  payable  at  the  Nebraska  National 
Bank,  of  Omaha,  Nebraska.  G.  W.  Thatcher. 
S.  T.  Josseiyn." 

The  object  of  the  Incorporation  formed  was 
to  write  contracts  of  insurance,  insuring  prop- 
erty of  its  owner  against  loss  by  fire.  The  stat- 
ute required  a  capital  stock  of  not  less  than 
$100,000,  $50,000  of  which  must  be  paid  In  cash 
and  the  remaining  $50,000  was  required  to  be 
secured  to  be  paid  to  the  company,  by  notes 
secured  by  one  surety  or  by  mortgages,  and  in 
such  a  manner  as  would  be  best  calculated  to 
secure  payment  of  the  same  when  needed  and 
called  for  by  those  in  whose  hands  the  trust 
was  Imposed.  No  form  of  note  was  prescrib- 
ed. The  time  of  payment  was  left  to  the 
judgment  of  the  members  of  the  corporation. 
These  officers  made  these  stock  notes  payable 
"on  .demand,"  which  was  in  accordance  with 
the  law  and  the  probable  business  .require- 
ments of  the  corporation.  Under  these  cir- 
cumstances, was  the  note  barred  by  the  stat-' 
nte  of  limitations,  as  claimed  by  the  respond- 
ent under  his  demurrer?  The  note  was  dated 
April  24,  1880,  and  payable  on  demand,  after 
date.  This  action  was  commenced  May  27. 
1897.  The  date  of  the  Insolvency  of  the  cor- 
poration was  the  24tb  day  of  February,  1896. 
The  court  determined  the  amount  of  the  claims 
due,  and  that  the  property  of  the  corporation 
was  exhausted  December  27,  1897.  No  de- 
mand was  ever  made  by  the  corporation  or 
Its  receivers  until  December,  1897.  The  re- 
spondent claims  that  the  note  was  negotiable 
in  form,  payable  on  demand,  and  therefore  it 
was  payable  forthwith,  or  within  six  months 
from  date  under  the  Utah  statute,  and  with- 
in one  year  under  the  Nebraslia  statute;  that 
its  demand  of  payment  could  have  been  made 
at  once,  and,  if  not  paid,  the  statute  of  limita- 
tions would  at  once  commence  to  run  in  favor 
of  the  respondent.  This  claim  is  based  upon 
the  theory  that  the  stock  note  was  given  in 
full  payment  and  uquldatlon  of  the  subscrip- 
tion for  stock,  and  It  should  be  treated  the 
same  as  any  ordinary  note  in  any  commer- 
cial transaction,  and  that  It  would  be  governed 
by  the  law  applicable  to  negotiable  instru- 
ments given  In  payment  of  ordinary  debts. 
We  are  of  opinion  that  this  contention  is  In- 
correct. The  corporation  required  capital  to 
pay  losses  and  expenses.  Losses  are  usually 
met  .by  collecting  premiums,  but  a  condition 
may  arise  whereby  losses  overbalance  the  pre- 
miums, so  that  a  fixed  capital  is  required  to 
meet  all  emergencies.  The  $50,000  cash  cap- 
ital had  to  be  paid  at  once  as  a  fund  for  aU 
requirements.  As  the  lemalnlng  $50,000  might 
not  be  required  at  once,  and  possibly  not  at 
all,  the  law  gave  the  stockholder  the  privilege* 
of  retaining  it,  but  required  notes  to  be  given 
to  evidence  the  obligation,  with  securities,  so 
that  the  same  could  be  collected  when  called 
upon  by  those  In  whose  hands  the  trust  was 
Imposed.    The  statute  and  law  under  which 
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the  stock  note  was  given,  and  the  object  and 
purposes  of  the  law,  the  object  and  coutum- 
platlon  of  the  parties  availing  themselves  of 
the  privileges  of  the  law  of  Nebraska  In  form- 
ing the  corporation,  should  control,  rather 
than  the  mere  form  and  wording  of  the  con- 
tract. The  parties  would  hardly  enter  into  a 
contract  payable  on  demand  If  tbey  intended 
the  contract  to  be  payable  forthwith  without 
any  demand.  Fifty  per  cent,  of  the  subscrip- 
tion was  payable  In  cash  at  the  time  of  the 
making  of  the  subscription,  and  the  balance 
was  to  be  represented  by  secured  notes.  To 
hold  that  the  50  per  cent,  secured  by  the  notes 
was  due  forthwith  will  be  to  hold  that,  under 
the  statute  and  the  contract  as  made,  that 
50  per  cent,  of  the  subscription  was  payable  in 
cash,  and  the  balance  payable  forthwith,  or, 
in  other  words,  that  the  whole  capital  stock 
should  be  paid  In  cash,  or  that  which  would 
amount  to  that.  This  construction  would  not 
be  reasonable,  but  would  be  contrary  to -the 
plain  reading  of  the  statute  and  the  intention 
of  the  parties  in  forming  the  corporation  un- 
der it.  When  the  stock  notes  were  made  pay- 
able on  demand,  the  parties  must  have  intend- 
ed that  they  should  be  paid  upon  call  by  the 
corporation  when  it  required  part  or  all  the 
proceeds  thereof,  and  not  before.  This  sum 
might  be  required  very  soon,  and  might  not 
be  required  for  years,  and  possibly  not  at  all, 
but  it  remained  a  part  of  the  capital  stock  of 
the  corporation  to  be  used  for  the  purposes 
and  objects  for  which  the  capital  stock  was 
intended  under  the  statute  creating  It,  and  the 
subscribers  were  liable  on  their  promised  sub- 
scription to  the  capital  stock  for  the  payment 
of  its  obligations.  This  subscription,  whetlier 
paid  in  cash  or  represented  by  notes,  was  a 
part  of  the  capital  stock,  and  could  not  be  di- 
verted or  lost  to  the  corporation  by  any  fault 
of  tlie  corporate  officers  or  other  devices. 

In  Sawyer  v.  Hoag,  17  Wall.  610,  the  court 
said:  "Capital  stock  or  shares  of  a  corpora- 
tion, especially  the  unpaid  subscriptions  to 
such  stock  or  shares,  constitute  a  trust  fund 
for  the  benefit  of  the  general  creditors  of  the 
corporation.  This  fund  cannot  be  defeated 
by  simulated  payment  of  the  stock  subscrip- 
tion, nor  by  any  device  short  of  an  actual  pay- 
ment In  good  faith."  Had  the  amount  sub- 
scribed for  been  all  paid  In  cash.  It  could  not 
be  claimed  that  any  part  of  it  would  be  di- 
i^erted  to  any  other  purpose  than  to  carry  out 
ihe  objects  of  the  corporation.  The  rule  as 
to  unpaid  subscriptions  when  the  corporation 
becomes  Insolvent  is  enforced  by  courts  In  re- 
quiring that  the  same  be  applied  for  the  bene- 
fit of  the  creditors.  The  creditor  of  the  cor- 
iporatlon  would  have  no  conceded  right  to  call 
tor  these  unpaid  subscflptions  while  the  cor- 
poration was  solvent,  regardless  of  the  statute 
of  limitations;  and,  if  the  stockholders  hav- 
ing the  management  of  the  corporation  should 
refuse  or  neglect  to  call  for  such  payment, 
possibly  with  Intent  of  permitting  a  bar  of 
the  statute,  the  result  might  be  to  reduce  the 
capital  stock  of  the  corporation  one-half  to  the 


wrong  of  the  creditors  and  of  the  stockholders 
alike.  So  the  courts  have  almost  universally 
held  that  this  capital  stock  is  a  trust  fund  for 
the  benefit  of  the  creditors  of  the  corporation, 
and  that  the  statute  of  limitations  has  no  ap- 
plication and  creates  no  bar  until  the  creditors 
have  had  an  opportunity  to  enforce  payment 
of  the  unpaid  portion  of  their  claims,  irre- 
spective of  the  time  that  has  elapsed  between 
the  making  of  the  subscription  and  the  insol- 
vency of  the  corporation;  the  insolvency  of 
the  corporation  being  the  cause  that  made  it 
necessary  to  collect  such  unpaid  subscriptions. 
The  statute  of  limitations  does  not  commence 
to  run  until  there  is  a  cause  of  action.  In 
this  case  no  cause  of  action  existed  until  after 
demand.  The  object  and  purpose  of  the  par- 
ties, under  the  statute  and  constitution,  forbid 
the  construction  that  "on  demand"  means 
"forthwith."  The  parties  must  have  intend- 
ed the  term  "on  demand"  to  have  a  special 
signlficanee,  and  to  mean  on  an  actual  call  or 
demand  for  payment,  and  not  merely  to  be 
governed  by  the  law  controlling  ordinary  ne- 
gotiable instruments.  To  hold  otherwise 
would  be  to  obliterate  from  the  case  the  ob- 
ject for  which  the  stock  notes  were  given. 
The  supreme  court  of  New  York,  In  Williams 
V.  Taylor,  24  N.  E.  288,  hi  discussing  this  sub- 
ject, says:  "Where  the  thing  promised  is  the 
payment  of  a  sum  of  money,  no  actual  de- 
mand will,  in  general,  be  necessary,  notwith- 
standing the  terms  of  the  contract;  but  it  is 
nevertheless  in  the  power  of  the  parties -so  to 
frame  their  engagements  as  to  make  a  pre- 
liminary demand  essential.  And  so  likewise, 
though  there  be  nothing  In  the  terms  of  the 
instrument  to  take  the  case  out  of  the  general 
rule,  the  attending  circumstances  and  the  na- 
ture of  the  duty  may  be  snch  that  the  words 
which  mention  a  demand  or  request  will  have 
a  special  significance,  and  will  require  a  pre- 
liminary demand  to  be  made."  In  the  case  of 
Kilbreath  v.  Gaylord.  34  Ohio  St  303,  where 
the  action  was  on  a  demand  note  like  the  case 
at  l)or,  the  court  held  that  the  statute  of  lim- 
itations did  not  apply  to  such  demand  notes. 
The  court  says:  "The  plaintiffs  in  error  and 
their  associates  became  incorporated  for  the 
purpose  of  carrying  on  the  business  of  life 
Insurance.  The  only  means  of  the  company 
for  doing  business  consisted  of  Its  stock  sub- 
scriptions. In  payment,  or  to  secure  the  pay- 
ment, of  these  subscriptions,  the  subscribers 
executed  their  nonnegotlabie  notes  to  the 
company,  payable  on  demand.  These  notes 
must  be  construed  In  connection  with  the  na- 
ture of  the  business  of  the  corporation,  and  In 
view  of  the  object  intended  by  the  parties  In 
giving  the  notes.  The  notes  represented  the 
fund  Intended  ultimately  for  the  payment  of 
debts.  If  they  should  be  required  for  such 
purpose.  To  hold  that  the  statute  of  limita- 
tions began  to  run  from  the  time  of  the  exe- 
cution of  the  notes  would  defeat  the  purpose 
Intended,  and  work  a  fraud,  not  only  on  the 
policyholders,  but  on  such  of  the  stockholders 
as  might  see  fit  to  pay  the  cash  in  discbarge 
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of  their  Hablllty."  In  a  similar  case  arising 
In  Nebraska  (State  v.  Bank,  70  N.  W.  221) 
the  court  construed  and  applied  section  4  of 
article  11  of  the  Nebraska  constitution.  The 
court  held  (we  quote  from  the  syllabi) :  "First, 
that  this  statute  refers  to  liabilities  of  stock- 
holders upon  their  stock;  second,  that  the 
constitution  makes  the  liability  of  subscribers 
for  unpaid  subscriptions  for  the  purpose  of 
paying  debts  of  the  corporation  a  secondary 
liability,  to  be  enforced  only  after  the  amount 
of  the  debts  has  been  Judicially  ascertained 
and  other  corporate  property  has  been  ex- 
hausted; third,  that  a  proceeding  by  the  re- 
ceiver of  an  insolvent  bank  to  collect  unpaid 
subscriptions  to  its  capital  stock  is  on  behalf 
of  creditors  of  the  corporation,  and  is  a  'case 
of  claims'  against  the  corporation,  within  the 
meaning  of  the  constitution;  fourth,  that  the 
statute  quoted,  in  so  far  as  it  attempts  to  au- 
thorize actions  to  recover  unpaid  stock  sub- 
scriptions before  the  corporate  debts  have 
been  Judicially  ascertained  and  the  corporate 
property  exhausted.  Is  in  conflict  with  the 
constitution,  and  void."  So,  if  there  was  no 
enforceable  right  of  action,  there  could  be  no 
application  of  the  statute  of  limitations. 

In  the  case  of  Van  Pelt  v.  Gardner,  75  N. 
W.  874,  by  the  supreme  court  of  Nebraska, 
the  court  held  that  the  statute  of  limitations 
does  not  apply  until  the  property  of  the  cor- 
poration is  exliausted,  and  then  the  liabiUty 
of  the  subscriber  attaches.  See,  also,  Mining 
Co.  v.  Levy,  54  Pa.  St.  227.  In  Fear  v.  Bart- 
lett  Old.)  32  Atl.  322,  the  court  said:  "In 
dealing  with  the  defendant's  subscription,  we 
have  treated  It  as  a  Virginia  contract.  The 
company  was  chartered  by  that  state,  with  Its 
office  and  place  of  business  in  that  state,  and, 
although  the  subscription  was  made  in  this 
state,  the  contract  was  to  be  performed  in 
Virginia;  and,  this  being  so,  the  rights  and 
liabilities  of  the  parties  under  it  are  to  be  de- 
termined by  the  law  of  that  state." 

The  leading  case  relied  upon  by  the  re- 
spondent in  opposition  to  the  principle  here 
laid  down  Is  the  case  of  Howland  v.  Ed- 
monds, 24  N.  T.  307,  Id.,  23  How.  Prac.  159, 
and  some  other  cases  from  New  York. 
These  cases  are  examined  and  distinguished 
from  the  case  at  bar  in  a  recent  case  from 
New  York,  reported  as  Williams  v.  Taylor,  24 
N.  E.  288.  As  there  held,  these  cases  were 
all  based  upon  the  provisions  of  special  stat- 
utes, and  determined  accordingly.  In  'Wil- 
liams V.  Taylor  it  was  held  that  the  statute 
of  limitations  would  not  commence  to  run 
against  the  subscriber  until  a  demand  or  call 
was  made.  The,  folio  wing  cases  bear  upon 
the  question,  or  hold  that  unpaid  subscrip- 
tions to  the  capital  stock  of  a  corporation  are 
a  trust  fund,  and  that  the  statute  of  limita- 
tions has  no  application,  or  does  not  begin  to 
run  until  call  or  demand  of  payment  is  made 
or  until  the  corporation  be  adjudged  insol- 
vent: Glenn  v.  Semple,  80  Ala.  159;  2  Beach, 
Priv.  Corp.  {§  568,  569;  Cook,  Stock.  &  S.  J 
105;    2   Tbomp.   Corp.   U    2002-2007,    3779; 


Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  CX 
730;  Hatch  v.  Dana,  101  U.  S.  210;  HIU  v. 
Insurance  Co.,  134  U.  S.  515,  10  Sup.  (?t.  589; 
Scovlll  V.  Thayer,  105  U.  S.  143;  Railway  Co. 
V.  Filler,  100  Am.  Dec.  540;  Ogden  Clay  Co. 
V.  Harvey,  9  Utah,  497,  35  Pac.  510;  Noble 
Mercantile  Co.  v.  Mt  Pleasant  Equitable  (Co- 
operative Inst,  12  Utah,  213,  42  Pac.  869; 
Thomas  v.  Glendlnning,  13  Utah,  55,  44  Pac. 
G52;  Ingwersen  v.  Edgecombe,  42  Neb.  740, 
60  N.  W.  1032;  Van  Pelt  v.  Gardner  (Neb.) 
75  N.  W.  874;  Harmon  v.  Page,  02  Cal.  448; 
Payne  v.  Bullard,  55  Am.  Dec.  74;  Thompson 
V.  Bank,  19  Xev.  103,  7  Pac.  68.  This  court 
has  already  held  that  .the  property  of  a  cor- 
poration is  a' trust  fund  to  the  extent  that  it 
must.be  fairly  and  honestly  applied  to  the 
purpose  for  which  it  was  obtained  and  held 
by  virtue  of  the  law  creating  the  corporation, 
and  that  in  case  of  an  express  trust  created 
by  mutual  confidence  and  contract  of  the  par- 
ties the  statute  of  limitations  does  not  begin 
to  run  until  the  cestui  que  trust  has  actual 
or  constructive  notice  of  the  repudiation  of 
the  trust  Thomas  v.  Glendlnning,  13  Utah, 
47,  44  Pac.  652;  Weyeth  Hardware  &  Manu- 
facturing Oo.  V.  James-Spencer-Bateman  C!o., 
15  Utah,  110,  47  Pac.  (504;  Association  v. 
Powble  (Utah)  53  Pac.  999;  Wood,  Llm.  (2d 
Ed.)  p.  386;  Morse,  Banks  (2d  Ed.)  39;  Hol- 
lins  V.  Iron  Co..  150  U.  S.  371,  14  Sup.  Ct. 
127.  The  property  of  the  corporation  was 
exhausted  and  It  became  Insolvent  December 
27,  1897.  This  action  was  brought  In  May, 
1897.  It  appears  to  us  that  no  cause  of  ac- 
tion existed  before  December  27,  1897,  against 
the  respondent  The  unpaid  stock  subscrip- 
tions, including  the  note  in  question,  consti- 
tuted a  trust  fund  out  of  which  the  debts  due 
the  creditors  of  the  corporation,  when  the  ex- 
act amount  justly  due  thereon  had  been  ascer- 
tained and  the  corporate  property  had  been 
exhausted,  should  be  paid. 

We  are  of  the  opinion  that  in  view  of  the 
statute  and  constitution  of  Nebraska,  and  In 
view  of  the  decisions  of  the  supreme  court  of 
that  state  and  other  authorities  bearing  upon 
this  question,  the  court  erred  In  sustaining 
the  demurrer  and  in  dismissing  the  action, 
and  in  holding  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.  The 
case  is  reversed  and  remanded,  with  direc- 
tions to  the  district  court  to  vacate  and  set 
aside  the  Judgment,  and  to  grant  a  new  trial. 
Appellant  is  entitled  to  costs. 

BAETCH,  0.  J.,  and  BASKIN,  J.,  concur. 

(19  Utah,  18) 

THORESON  V.  STATE  BOARD  OF  EXAM- 

INERS.1 

(Supreme  Court  of  Utah.    March  13,  1899.) 

States — C1.AIM8 — Allowance — ^^MANDAuna — Statb 
BoASD  of  Examinehs — School  Landb 

— CONSTITCTIONAL  LaW. 

1.  Money  paid  to  a  county  Ijy  a  lessee  of 
lands,  under  chapter  76,  Sess.  Laws  1892,  is  a 

1  Rehearing  granted. 
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just  claim,  within  the  meantne  of  section  963, 
Rev.  St. 

2.  The  provision  of  section  963.  Rev.  St.,  di- 
recting the  state  board  of  ezaminers  to  re- 
ceive, audit,  and  allow  just  claims  for  money 
paid,  under  chapter  76,  Sess.  Laws  1S92,  is 
mandatory,  and  not  discretionary. 

3.  Under  the  provisions  of  section  963,  Rev. 
St.,  the  state  board  of  examiners  has  no  au- 
thorit^r  to  reject  a  portion  of  a  claim  for  mon- 
ey paid  in  pursuance  of  chapter  76,  Sess.  Laws 
1892. 

4.  The  appellant  having  admitted  relator's 
claim  to  be  just,  and  to  belong  to  the  class 
mentioned  in  section  963,  Rev.  St.,  it  became 
the  imperative  duty  of  the  board  to  audit  and 
allow  the  claim,  and,  upon  their  failure,  man- 
damus will  lie  to  compel  performance  of  their 
duty. 

5.  Where  the  statute  requires  an  officer  to 
perform  a  ministerial  act,  ne  will  not  be  per- 
mitted, in  a  mandamus  proceeding,  to  plead,  in 
justification  of  nonperformance,  that  the  act 
would  violate  the  constitution. 

(Syllobus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  comi- 
ty;  A.  N.  Cherry,  Judge. 

Mandamus  by  I.  C.  Thoi:e8on  against  the 
state  board  of  examiners.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

A.  C.  Bishop,  Atty.  Gen.,  and  W.  A.  Lee, 
Dep.  Atty.  Gen.,  for  appellant  N.  V.  Jones, 
for  respondent. 

BASKIN,  J.  The  appeal  in  this  case  Is  from 
a  judgment  granting  a  peremptory  writ  of 
mandate  directing  the  state  board  of  examin- 
ers to  audit  and  allow,  in  accordance  witb  the 
requirements  of  section  963  of  the  Revised 
Statutes,  an  unpaid  balance  ($3,886)  of  an 
amount  paid  by  the  relator's  Assignor,  on  ac- 
count of  a  lease  of  school  lands,  made  In'  pur- 
suance of  chapter  76,  Sess.  Laws  Utah  1892. 
Section  963  of  the  Revised  Statutes  is  as  fol- 
lows: "Tlie  state  board  of  examtaers  are 
hereby  directed  to  receive,  audit,  and  allow  all 
just  claims  of  persons  who  have  paid  moneys 
in  pursuance  of  chapter  seventy-six  of  the 
Session  Laws  of  the  Territory  of  Utah  of 
Eighteen  Hundred  and  Ninety-Two,  in  rela- 
tion to  the  leasing  of  school  lands,  and  the 
state  auditor  is  hereby  directed  to  draw  his 
warrant  therefor,  on  the  state  district  school 
tax  fund."  The  facts  found  by  the  court  were 
agreed  to  by  the  parties,  and  are  as  follows: 
"First.  Plaintiff's  assignor  paid  to  the 'county 
clerk  of  Cache  county,  Utah,  the  total  sum  of 
1103.90,  In  pursuance  of  a  lease  entered  Into 
by  virtue  of  chapter  76  of  the  Session  Laws 
of  1892  of  the  territory  of  Utah,  in  relation  to 
leasing  school  lands.  Second.  That  the  said 
defendant,  the  state  board  of  examiners,  on  or 
about  the  15th  day  of  December,  1897,  audited 
and  allowed  plaintiff's  claim  to  the  amount  of 
$64.94;  this  being  the  total  sum  paid  into  the 
treasury  of  the  territory  of  Utah,  or  the  state 
of  Utah,  by  the  county  clerk  of  Cache  county, 
upon  the  said  lease,  for  the  use  and  benefit 
of  the  territorial  school  fund,  or  for  any  other 
purpose.  Third.  That  said  defendant  board 
have  refused,  and  still  refuse,  to  allow  any 
other  or  further  sum  than  the  sum-  of  $64.91 
80  received  by  the  said  territory  or  state,  for 


and  on  account  of  said  lease.  Fourth.  It  is 
further  found  that  the  sum  of  $103.94  was 
paid  to  the  county  clerk  of  said  Cache  county 
by  plaintiff's  assignor  on  account  of  said  lease; 
that  said  county  clerk  turned  over  to  the  terrl- , 
torial  treasurer  the  sum  of  $64.94,  and  no 
more,  which  was  the  total  sum  that  was  ever 
paid  Into  the  territorial  treasury  by  said  coun- 
ty clerk  on  account  of  said  lease." 

The  first  objection  made  by  appellant  is 
that  section  963  of  the  Revised  Statutes  vests 
the  state  board  of  examiners  with  a  judicial 
and  discretionary  power,  and  that  its  action, 
under  the  authwity  conferred  by  said  section, 
cannot  be  controlled  or  directed  by  mandamus. 
There  is  no  contention  regarding  the  facts. 
Counsel  for  the  relator  concedes  the  well-es- 
tablished rule  tiiat,  where  discretionary  pow- 
ers are  conferred  by  law  upon  an  official  body 
or  officer,  mandamus  will  lie  to  compel  the 
exercise  of  the  discretion,  but  not  to  direct  the 
manner  in  which  it  shall  be  exercised;  but, 
if  the  act  to  be  performed  is  not  discretionary, 
then  mandamus  will  lie  to  compel  its  perform- 
ance. If  the  provisions  of  said  section  make 
it  the  mandatory  duty  of  the  board  of  exam- 
iners to  audit  and  allow  tiie  relator's  clahn, 
then  the  writ  of  mandamus  was  properly  Is- 
sued; but.  If  the  auditing  and  allowing  of 
said  claim  is  discretionary  with  the  board, 
then  the  writ  was  improvldently  Issued.  The 
board  is  directed  to  receive,  audit,  and  allow 
all  just  claims  of  persons  who  have  paid  mon- 
ey In  pursuance  of  chapter  76  of  the  Session 
Laws  of  1892,  in  relation  to  the  leasing  of 
school  lands.  What  constitutes  a  "just  claim," 
within  the  meaning  of  that  term  as  used  in 
the  statute,  is  clear.  The  act  of  1892  provided 
for  the  leasing  of  the  school  lands  in  the  re- 
spective counties  of  the  territory  by  the  county 
court  of  each  county.  The  purpose  of  the  act 
was  clearly  Indicated  by  section  17,  which  is 
as  follows:  "All  money  received  under  this 
act  shall  become  a  part  of  the  territorial  school 
fund,  and  shall  be  paid  into  the  territorial 
'treasury  for  that  purpose."  Section  18  pro- 
vided that  the  lessee  should  give  bonds  to 
the  county  court  which  should  lease  any  of 
said  lands,  in  double  the  amount  of  the  an- 
nual rent  to  be  paid.  The  obligation  of  such 
bond,  provided  for,  was  that  the  lessee  and  his 
sureties  should  well  and  truly  pay  the  rent  to 
the  county  court  according  to  the  terms  of 
the  lease.  A  number  of  leases  were  made  un- 
der the  provisions  of  said  act,  and  a  consid- 
erable amount  of  money  was  paid  by  the  les- 
sees. This  court,  in  the  case  of  Burrows  v. 
Kimball,  11  Utah,  149,  41  Pac.  719,  held  said 
act  null  and  void.  An  of  the  leases  which 
had  been  made  In  pursuance  of  said  act,  on 
account  of  the  Invalidity  of  the  act,  were  also 
void,  and  of  no  utility  to  the  lessees.  For  the 
pm'poee  of  refunding  to  tbem  the  money  paid 
in  pursuance  of  their  void  leases,  under  this 
illegal  act  of  the  legislature,  section  963  of  the 
Revised  Statutes  was  iiassed.  In  the  light  of 
these  facts,  there  can  be  no  doubt  but  that 
any  amount  paid  by  a  lessee  to  the  county,  on 
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a  lease  made  In  pursuance  of  that  void  act  of 
tbe  legislature,  Is  a  "Just  claim,"  within  the 
meaning  of  that  term  as  used  In  section  963 
of  tbe  Revised  Statutes,  and  that  tbe  provision 
of  said  section  directing  the  board  to  receive, 
audit,  and  allow  all  claims  for  such  payments 
is  mandatory,  and  not  discretionary,  with  tbe 
board. 

It  Is  contended  by  appellant's  counsel  "that 
tbe  board  cannot  audit  and  allow  just  claims 
presented  to  it  wltbout  first  sitting  in  Judg- 
ment upon  Bucb  claims,  and  hearing  the  nec- 
essary evidence,  and  making  a  proper  inves- 
tigation to  determine  whether  claims  come 
within  this  class."  This  states  the  matter 
too  broadly.  Tbe  only  Investigation  which 
tbe  board  is  authorized  to  make  is  whether 
the  mon^  claimed  was  paid  In  pursuance  of 
tbe  act  of  1802.  Tbe  board  bad  no  authority 
to  reject  a  portion  of  tbe  respondent's  claim 
on  tbe  ground  that  none  of  the  money  paid, 
except  the  amount  of  tbe  claim  audited  and 
allowed,  ever  reached  the  territorial  treasury; 
for  no  such  condition  as  that  Is  contained  in 
section  963  of  the  Revised  Statutes.  Its  terms 
are  plain,  explicit,  and  unambiguous.  They 
are  susceptible  of  but  one  interpretation,  and 
that  Is:  The  board  shall  receive,  audit,  and 
allow  all  moneys  iKild  in  pursuance  of  the 
act  of  1892,  Tbe  payments  under  that  act 
were  to  be  made  to  the. county  courts,  and  not 
to  tbe  territorial  treasurer.  Tbe  facts  ad- 
mitted by  tbe  appellant  and  found  by  tbe 
.court  show  that  the  money  claimed  was  paid 
by  tbe  relator's  assignor  In  pursuance  of  the 
act  of  1892.  Tbe  money  so  paid  was,  as  has 
already  been  shown,  the  money  which  tbe 
legislature  Intended  should  be  refunded,  and 
therefore  any  claim  for  money  so  paid  Is  a 
Just  claim.  The  claim  of  tbe  relator  was  not 
rejected  because  It  was  not  paid  In  pursu- 
ance of  the  act  of  1892,  but  because  it  had 
not  reached  the  territorial  treasury.  The  ap- 
pellant having  admitted  the  facts  which  show 
that  the  relator's  claim  is  a  Just  one,  and  be- 
longs to  the  class,  the  payment  of  which  the 
legislature,  in  section  963  of  the  Revised  Stat- 
utes, Intended  to  provide  for.  it  became  and 
was  the  imperative  duty  of  the  board  to  audit 
and  allow  said  claim,  and,  having  failed  to 
perform  this  duty,  the  writ  of  mandamus 
waa  properly  Issued. 

Tbe  .views  which  we  have  expressed  are 
fully  sustained  by  tbe  following  authorities: 
People  V.  Otsego  Co.  Sup'rs,  51  N.  Y.  401,  407; 
Harwood  v.  Quinby,  44  Iowa,  303;  People  v. 
Essex  Co.  Sup'rs.  70  N.  Y.  235;  People  v. 
Madison  Co.  Sup'rs,  51  N.  Y.  445;  High,  Extr. 
Rem.  146;  U.  S.  v.  Blaine,  139  U.  S.  319,  11 
Sup.  Ct.  607;  Black's  Const.  Law,  82,  and 
eases  dted;  School  Dlst.  v.  Clark,  33  Me.  482; 
Delano  v.  Goddin,  12  Grat.  266-276;  Ran- 
dolph V.  Stalnaker,  13  Orat.  523,  525;  Cooley, 
Tax'n,  p.  743,  note  7,  and  pages  729,  730, 
note  1. 

The  syllabus  In  tbe  case  in  51  N.  Y.  401, 
contilns  a  terse  statement  of  the  principle  de- 
cided by  these  cases,  and  which  we  think  Is 
67P.-12 


conclusive  on  tbe  point  of  contention  now  un- 
der consideration  In  tbe  case  at  bar,  and  Is  as 
follows:  "The  provision  of  tbe  act  providing 
for  relief  against  Illegal  taxation  (Laws  1867, 
c.  938,  i  1),  authorizing  and  empowering  tbe 
boards  of  supervisors  of  certain  counties 
therein  named  to  hear  and  determine  claims 
for  illegal  assessments  upon  United  States  se- 
curities and  to  repay  the  amount  collected  up- 
on such  assessments.  Is  mandatory.  Upon 
tbe  presentation  of  a  claim  thereunder,  the 
only  questions  to  be  determined  by  the  board, 
and  in  reference  to  which  It  has  any  discre- 
tion, are  whether  tbe  claimant  has  such  a 
claim,  and.  If  so,  the  amount  thereof.  When 
the  fact  of  the  existence  of  the  claim  Is  undis- 
puted, the  board  has  no  authority  to  reject  It 
as  Illegal,  and  It  can  be  compelled  by  man- 
damus to  exercise  Its  discretion  upon  the 
facts  and  the  amounts  of  the  allowance." 
The  principle  decided  in  this  case  Is  an- 
nounced in  the  text  of  Cooley  on  Taxation 
(see  pages  and  notes  of  that  work  before  re- 
ferred to),  and  this  case  is  referred  to  as  sup- 
porting the  text 

The  case  of  Delaney  t.  (Soddln,  supra,  arose 
under  a  statute  of  Virginia  (Code,  c.  37)  reg- 
ulating tax  sales.  The  14tb  section  provided 
that  "the  purchaser  of  a  part  of  any  tract  so 
sold  and  not  redeemed  within  two  years,  shall 
have  the  quantity  purchased  surveyed  and 
laid  off,  the  survey  to  commence  on  either  of 
the  lines  of  the  tract  at  the  option  of  the  pur- 
chaser, so  as  not  to  Include  the  improvements 
on  the  same  (If  it  can  be  avoided),  and  to  l>e 
In  one  body,  the  length  whereof  shall  not  be 
more  than  double  tbe  breadth,  when  that  is 
practicable."  It  further  provides  that  a  plat 
and  certificate  of  the  survey  shall  be  returned 
to  the  court  of  the  county;  and  If  the  court, 
upon  examination  thereof,  find  It  to  be  cor- 
rectly made,  in  conformity  with  said  four- 
teenth section.  It  shall  order  the  same  to  be 
recorded.  And  the  fifteenth  section  provides 
that  "when  an  entire  tract  of  land  is  so  sold, 
and  not  redeemed  within  the  two  years,  the 
purchaser  shall  have  a  report  made  by  the 
surveyor  of  the  county  to  the  court  thereof, 
specifying  the  metes  and  bounds  of  tbe  land 
sold,  and  the  names  of  the  owners  of  the  ad- 
Joining  tracts,  and  giving  such  further  de- 
scription of  the  land  sold  as  will  identify  the 
same;  and  the  county  court,  unless  it  see 
some  objection  to  such  report,  shall  order  the 
same  to  be  recorded."  A  survey  was  made, 
by  a  purchaser  at  a  tax  sale,  and  a  return' 
made  thereof  to  the  county  court.  The  pro- 
visions of  the  statute  bad  In  all  respects  been 
complied  with.  The  court  refused  to  allow 
said  survey  to  be  recorded,  not,  however,  on 
tbe  ground  that  the  provisions  of  the  statute. 
In  making  It,  had  not  been  followed,  but  on 
other  grounds.  Tbe  court  was,  by  manda- 
mus, compelled  to  record  tbe  said  survey; 
the  appellate  court  holding  that  the  duty  of 
the  county  court  to  record  the  survey,  under 
the  circumstances  disclosed,  was  not  Judicial, 
but  purely  ministerial. 
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In  the  case  of  RAndolph  y.  Staluaker,  su- 
pra, the  same  question  was  decided,  under 
the  same  state  of  facts  as  existed  In  the  case 
just  mentioned,  and  the  court  say:  "The 
principal  questions  presented  by  the  record 
have  been  settled  by  the  decision  of  this  court 
In  the  case  of  Delaney  v.  Goddln,  12  Grat. 
266.  That  case  was  elaborately  argued  and 
maturely  considered,  and  all  the  judges  were 
of  opinion  that  the  authority  of  the  county 
court  was  limited  to  the  inquiry  whether  the 
report  of  the  surveyor  Is  in  conformity  with 
the  provisions  of  the  section  under  which  It 
is  made,  and.  If  free  from  objection  in  this  re- 
spect. It  becomes  the  imperative  duty  of  the 
court  to  order  the  report  to  be  recorded.  And 
a  majority  of  the  court  held  that.  In  passing 
on  such  question,  the  county  court  is  vested 
with  no  judicial  power,  but  acts  in  a  capacity 
purely  ministerial,  and  that  an  error  In  re- 
fusing to  order  the  report  of  the  surveyor  to 
be  recorded  can  only  be  corrected  by  man- 
damns."  In  the  case  at  bar  the  board  did  not 
dispute  the  fact  that  the  sum  rejected  had 
been  paid  in  pursuance  of  the  act  of  1892,  but 
rejected  the  claim  on  constitutional  grounds. 
The  ground  upon  which  the  claim  of  relator 
was  rejected  Is  that  Its  allowance  would  vio- 
late section  7,  art  10,  of  the  constitution,  and 
constitutes  the  ground  of  the  second  objection 
urged  by  appellant's  counsel. 

The  decision  of  such  a  question  by  the  board 
was  the  exercise  of  a  judicial  function.  No 
such  judicial  power  was  conferred  upon  It. 
Its  discretion  and  duty  In  the  premises  were 
confined  to  the  ascertainment  of  what,  if  any, 
amount  the  relator's  assignor  had  paid  In  pur- 
suance of  the  act  of  1892.  The  amount  so 
paid  the  board  has  admitted  In  the  agreed 
statement  of  facts.  It  bad  no  greater  person- 
al Interest  In  the  matter  than  any  other  citi- 
zen of  the  state.  The  parties  alone  affected 
ilre  the  state  and  the  beneficiaries  mentioned 
In  section  963  of  the  Revised  Statutes.  To 
allow  mere  ministerial  officers,  who  have  no 
direct  personal  Interest  in  the  matter,  to  re- 
fuse to  perform  an  act  clearly  pointed  out,  and 
made  their  offlclal  duty,  by  a  statute,  on  the 
ground  that  the  performance  of  the  act  would 
violate  the  constitution,  would  be  establishing 
a  very  dangerous  precedent,  and  one  not  war- 
ranted by  the  authorities.  It  would  be  de- 
ciding a  constitutional  question,  affecting  the 
right  of  third  parties,  at  the  Instance  of  offi- 
cers whose  duties  are  merely  ministerial,  and 
who  have  no  direct  Interest  in  the  question, 
and  cannot,  In  any  event,  be  made  responsi- 
ble. We  are  of  the  opinion  that  this  ground 
of  objection  furnishes  no  excuse  for  the  fail- 
ure of  thte  board  to  perform  a  plain  ministerial 
duty  prescribed  by  the  governor  and  leglsla 
tlve  assembly  of  the  state,  and  that  we  are 
not  authorized  to  pass  upon  the  constitutional 
question  so  raised  In  a  proceeding  by  man- 
damus. This  view  of  the  case  Is  supported 
by  the  following  authorities:  People  v.  Salo- 
mon, 54  111.  39-45;  Smyth  v.  Tltcomb,  31  Me. 
273,  285;   School  Dist  r.  Uark,  33  Me.  482; 


Maxwell  v.  Burton,  2  Utah,  595-599;  State  v. 
Douglas  Co.  (Neb.)  26  N.  W.  316;  Wright  v. 
KeUy  (Idaho)  43  Pac.  565-^7;  Waldron  v. 
I^e.  5  Pick.  323^28;  State  v.  Buchanan,  24 
W.  Va.  363-384;  People  v.  Stephens,  2  Abb. 
Prac.  (N.  S.)  348-354;  Davis  v.  Superior  Court, 
63  Cal.  582. 

In  the  case  of  People  y.  Salomon,  supra, 
the  court  say:  "The  law  under  which  this 
additional  tax  was  imposed  had  passed  the 
legislature  under  all  the  forms  of  the  consti- 
tution, and  had  received  executive  sanction, 
and  became,  by  Its  own  Intrinsic  force,  the 
law  to  you,  to  every  other  public  officer  in  the 
state,  and  to  all  the  people.  You  assumed  the 
responsibility  of  declaring  the  law  unconstitu- 
tional, and  at  once  determined  to  disregard  it. 
to  set  up  your  own  judgment  as  superior  to 
the  expressed  will  of  the  legislature,— assert- 
ing. In  fact,  an  entire  independence  thereof. 
This  is  the  first  case  In  our  judicial  history 
In  which  a  ministerial  officer  has  taken  upon 
himself  the  responsibility  of  nullifying  an  act 
of  the  legislature  for  the  better  collection  of 
the  public  revenue,  of  arresthig  Its  operation, 
of  disobeying  Its  behests,  and  placing  his  own 
judgment  above  legislative  authority  express- 
ed In  the  form  of  law.  To  the  law  every  man 
owes  homage,— 'the.  very  least,  as  needing  Its 
care;  the  greatest,  as  not  exempted  from  Its 
power.'  To  allow  a  ministerial  officer  to  de- 
cide upon  the  validity  of  a  law  would  be  sub- 
versive of  the  great  objects  and  purposes  of 
government;  for,  if  one  such  officer  may  as- 
sume infallibility,  all  other  like  officers  may 
do  the  same,  and  thus  an  end  be  put  to  civil 
government  one  of  whose  cardinal  principles 
Is  subjection  to  the  laws.  Being  a  ministerial 
officer,  the  path  of  duty  was  plain  before  you. 
Tou  strayed  from  it  and  became  a  volunteer 
in  the  effort  to  arrest  the  law,  and  It  was  suc- 
cessfuL  Had  the  property  owners,  who  were 
subjected  to  this  additional  tat,  considered  the 
law  unconstitutional,  they  could,  in  the  prop- 
er courts,  have  tested  the  question,  and  It  was 
their  undoubted  right  so  to  do.  Your  only 
duty  was  obedience.  The  collected  will  of  the 
whole  people  was  embodied  in  that  law.  A 
decent  respect  to  them  required  that  all  their 
servants  should  obey  it." 

In  the  case  of  Smyth  v.  Tltcomb.  supra,  the 
court  say:  "A  public  officer  intrusted  with 
the  collection  and  disbursement  of  revenue.  In 
any  of  the  departments  of  the  government, 
has  no  right  to  refuse  to  i)erfonu  his  minis- 
terial duties,  prescribed  by  law,  because  he 
may  apprehend  that  others  may  be  injuriously 
affected  by  It,  or  that  the  law  may,  possibly, 
be  unconstitutional.  He  is  not  responsible  for 
the  law,  or  for  the  possible  wrongs  which  may 
result  from  its  execution.  •  •  •  Public 
policy,  as  well  as  public  necessity  and  justice, 
require  prompt  and  efficient  action  from  such 
officers.  •  ♦  ♦  The  consequences  would 
be  ruinous  If  they  could  withhold  their  serv- 
ices, and  the  necessary  means,  either  from 
timidity  or  captiousness,  until  all  questions  of 
law,  which  might  arise  In  the  performance 
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of  their  ofllclal  duties,  should  first  be  judicially 
settled." 

In  the  case  of  School  Dlst.  t.  Clark,  supra, 
the  court  say:  "An  officer  appointed  to  collect 
the  public  revenue  must,  ex  necessitate  rel, 
obey  his  warrant,  and  he  will  be  protected  in 
so  doing.  He  holds  in  his  hands  the  sinews 
of  government,  and  neither  his  fears  that  in- 
dividuals may  be  injured,  nor  his  doubts 
about  the  validity  of  anterior  proceedings,  will 
excuse  him.  If  individuals  are  Injured,  they 
have  their  remedy  at  law,  or  they  may  see 
fit  to  waive  any  Injury  they  have  received. 
The  collector  has  no  judicial  power.  He  is 
only  to  know  whether  his  warrant  procseds 
from  competent  authority.  If  so,  he  must  ful- 
fill it  as  he  is  commanded." 

In  Waldron  v.  Lee,  supra,  the  court  say: 
"No  more  proper  case  can  arise  for  an  appli- 
cation like  the  present  than  where  those  In- 
trusted with  the  collection  of  the  revenue  of 
the  county  refuse  to  perform  their  duty;  for, 
without  a  vigorous  compulsory  power  upon 
them,  great  public  mischief  might  ensue.  The 
state  treasury  would  be  embarrassed  if  those 
who  are  to  collect  its  revenue  may  not,  by 
summary  process,  be  compelled  to  do  their 
duty.  So  with  counties,  towns,  and  divisions 
of  towns  authorized  by  law  to  tax  the  mem- 
bers of  these  several  communities.  *  •  • 
The  treasurer  Is  a  mere  ministerial  officer.  He 
has  no  authority  to  pause  In  the  execution  of 
his  duty,  on  the  suggestion  of  errors  or  mis- 
takes in  the  proceedings.  If  the  facts  upon 
which  he  is  to  act  are  properly  certified  to 
him,  he  has  no  discretion,  but  is  obliged  to  is- 
sue his  warrant.  Whether  the  tax  be  legal  or 
Illegal,  whether  duly  assessed  or  not,  are  not 
subjects  for  him  to  Inquire  about.  If  there 
be  a  tax,  an  assessment,  a  warrant  to  the  col- 
lector, all  certified  to  him  by  assessors  duly 
qualified  to  act,  his  duty  is  dear,  and  he  is 
peremptorily  commanded  by  the-  law  to  dis- 
charge it." 

In  the  case  of  Maxwell  v.  Burton,  supra, 
the  court  say:  "We  find  that  there  Is  a  law 
on  the  statute  books  In  reference  to  legisla- 
tion, compelling  the  respondent  to  do  what 
we  are  now  asked  to  compel  him  to  undo. 
We  cannot,  for  the  purpose  of  this  proceeding, 
inquire  into  its  validity." 

In  Wright  V.  Kelly,  supra,  the  court  say: 
"Mandamns  is  an  appropriate  remedy,  to  be 
employed  against  delinquent  tax  collectors  to 
enforce  the  performance  of  their  duties;  nor, 
in  such  cases,  can  the  respondent,  as  a  min- 
isterial officer,  object  that  the  act  of  the  leg- 
islature anthorlzlng  the  tax  is  unconstitution- 
al, since  It  Is  not  within  the  province  of  such 
officers  to  determine  the  constitutionality  of 
laws.  •  •  *  From  the  cases  here  cited, 
and  a  large  number  cited  therein,  and  which 
it  is  not  necessary  here  to  quote,  it  is  appar- 
ent tliat  mandamus  Is  not  the  proper  proceed- 
ing in  which  to  test  the  constitutionality  of 
an  act  of  the  legislature." 

The  rule  which  we  have  announced  in  this 
case  is  sustained  both  by  reason  and  the  au- 


thorities. The  judgment  of  the  lower  court 
is  affli-med,  with  costs. 

BABTCH,  C.  J.,  and  McCARTY,  District 
Judge,  concur. 

(25  Nev.  96) 
KNOX  T.  ROSSI.    (No.  1,538.) 
(Supreme  Court  of  Nevada.    May  23,  1809.) 

iMTSaNAL  ReVKNUB  STAMPS  —  NeCESSITT  —  EVI- 
DENCE— State  Coubts. 
The  war  revenue  law  (Act  Cong.  Jane  13, 
1898),  providing  that  no  instruments  not  duly 
stamped  as  required  shall  be  admitted  or  used 
as  evidence  in  any  court,  does  not  apply  to  state 
courts. 

Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

,  Action  by  Charles  I*  Knox  against  Gievannl 
Rossi.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Frank  H.  Norcross,  for  appellant.    Goodwin 
&  Dodge,  for  respondent 

BELKNAP,  J.  At  the  trial  the  plaintiff 
offered  in  evidcpce  two  depositions  taken  un- 
der a  commission  Issued  to  a  notary  public 
of  the  city  of  San  Francisco,  state  of  Cali- 
fornia, with  his  certificate  thereunto  attached. 
One  of  these  was  objected  to  upon  the  ground 
that  the  stamps  required  by  the  act  of  con- 
gress approved  June  13,  1808,  entitled  "An  act 
to  provide  ways  and  means  to  meet  war  ex- 
penditures and  for  other  purposes,"  were  not 
canceled  upon  the  day  the  certificate  bears 
date.  The  other  was  objected  to  upon  the 
ground  that  the  certificate  was  not  st.-imp?d 
as  required  by  the  provisions  of  the  before- 
mentioned  law.  Each  objection  was  sustain- 
ed, and  the  evidence  excluded.  We  have  not 
been  referred  to  any  adjudication  of  the  pro- 
visions concerning  stamped  instruments  offer- 
ed in  evidence  under  the  act  of  congress  cited, 
but  substantially  the  same  provisions,  contain- 
ed in  the  internal  revenue  law  of  1802,  have 
frequently  been  the  subject  of  judicial  con- 
struction. One  of  the  early  cases  under  this 
law  was  Carpenter  v.  Snulling,  97  Mass.  4.'>2. 
After  stating  that  the  law  did  not,  in  terms, 
extend  to  state  courts,— and  the  law  of  1898  in 
this  respect  is  the  same,— the  decision  pro- 
ceeds: "The  language  of  the  enactment  is' 
only  that  no  Instruments  or  documents  not 
duly  stamped  shall  'be  admitted  or  used  as 
evidence  In  any  court'  until  the  requisite 
stamps  shall  be  affixed.  This  provision  can 
have  full  operation  and  effect  if  construed  as 
intended  to  apply  to  those  courts  only  which 
have  been  established  under  the  constitution 
of  the  United  States  and  by  acts  of  congress, 
over  which  the  federal  legislature  can  legiti- 
mately exercise  control,  and  to  which  they 
can  properly  prescribe  rules  regulating  the 
course  of  Justice  and  the  mode  of  admiuister- 
Ing  justice.  We  are  not  disposed  to  give  a 
broader  Interpretation  to  the  statute.  We  en- 
tertain grave  doubts  ^vliether  It  is  within  the 
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constitutional  authority  of  congress  to  enact 
rules  regulating  the  competency  of  evidence 
on  the  trial  of  cases  in  the  courts  of  the  sev- 
eral states,  which  shall  be  obligatory  upon 
them.  We  are  not  aware  that  the  existence 
of  such  a  power  has  ever  been  Judicially 
sanctioned.  There  are  numerous  and  weighty 
arguments  against  Its  existence.  We  cannot 
hold  that  there  was  an  intention  to  exercise  It, 
where,  as  In  the  provision  now  under  con- 
sideration, the  language  is  fairly  susceptible 
of  a  meaning  which  will  give  It  full  operation 
and  effect  within  the  recognized  scope  of  the 
constitutional  authority  of  congress."  In 
Green  v.  Holway,  101  Mass.  243,  the  same 
court  said:  "The  decision  in  Carpenter  v. 
Snelllng,  97  Mass.  452,  that  this  enactment 
must  be  limited  to  the  courts  of  the  United 
States,  and  not  be  construed  to  extend  to,  If, 
indeed.  It  could  constitutionally  bind,  the  state 
courts,  was  made  after  full  consideration,  is 
in  accordance  with  the  judgments  rendered, 
without  a  doubt  being  raised  upon  this  point, 
by  the  supreme  courts  of  Vermont,  Maine,  and 
Pennsylvania  in  the  cases  above  cited,  and 
with  the  later  adjudications  of  the  very  ques- 
tion In  Griffin  v.  Ranney,  35  Conn.  230;  Craig 
V.  Dimoek,  47  lU.  308;  Bunker  v.  Green,  48 
III.  243,  and  Express  Co.  t.  Haines,  Id.  218, 
and  Is  in  harmony  with.  If  It  does  not  fall 
within,  the  principle  of  construction  upon 
which  the  amendments  of  the  constitution  of 
the  Dnited  States  securing  fundamental  rights 
In  the  modes  of  Judicial  proceedings  have  been 
held  to  apply  to  such  proceedings  in  the  courts 
of  the  United  States  only,  and  not  to  those  in 
the  courts  of  the  several  states.  Twltcbell  v. 
Com.,  7  Wall.  321,  and  cases  cited;  Living- 
ston V.  Moore,  7  Pet  482,  551;  Com.  v.  Hitch- 
ings,  6  Gray,  482."  Decisions  contrary  to  the 
views  here  stated  were  made  in'  the  cases  of 
Maynard  v.  Johnson,  2  Nev.  25,  and  Wayman 
V.  Torreyson,  4  Xev.  124,  but  when  these  cases 
were  decided  the  effect  of  congressional  legis- 
lation upon  the  jurlBdiction  and  practice  of 
the  state  courts  had  not  received  the  careful 
Judicial  consideration  afterwards  given  it,  and 
no  suggestion  was  then  made  that  the  act  of 
congress  prescribed  a  rule  of  evidence  for 
federal  courts  only.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial. 

BONNIFIELD,  C.  J.,  and  MASSEY,  J.,  con- 
cur. 

(25  Nov.  $4) 

ROBERTS  V.  WEBSTER.    (No.  1,554.) 
(Supreme  Court  of  Nevada.    May  22,  1899.) 

APPSAL  —  CBBDIBILITT   of    WlTNBSSBS — COSFLICT 

OF  Evidence— Specification  of  Ebboks. 

1.  The  court  will  not  disturb  a  verdict  on  a 
ground  involving  the  credibility  of  witnesses. 

2.  The  court  will  not  disturb  the  verdict 
where  a  material  conflict  of  evidence  is  shown. 

3.  Under  St.  1893,  p.  89,  errors  desi^ated  as 
the  grounds  for  a  motion  for  a  new  trial,  to  be 
reviewable  on  appeal,  mast  be  specified  in  the 
(Statement. 


Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

Action  by  H.  W.  Roberts  against  WUUam 
Webster.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Torreyson  &  Summerfleld  and  E.  E.  Cbpe- 
land,  for  appellant  Goodwin  &  Dodge,  for 
respondent 

MASSEY,  J.  This  action  was  brought  to 
recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  wrongful  and  fraudu- 
lent acts  of  the  appellant  while  acting  as  at- 
torney and  trustee  for  the  respondent  in  mat- 
ters relating  to  certain  real  estate  In  Washoe 
county,  Xev.  In  a  trial  of  the  Issues  before 
a  Jury  a  verdict  was  returned  in  favor  of  the 
respondent,  and  Judgment  rendered  thereon. 
From  this  Judgment  and  on  order  denying 
the  appellant's  motion  for  a  new  trial,  the 
appeal  has  been  taken. 

We  do  not  deem  It  necessary,  under  the  as- 
signment of  errors,  to  recite  In  detail  the 
averments  of  the  various  pleadings,  or  the 
facts  presented  in  the  statement  It  appears 
that  nearly  the  whole  of  the  testimony  ad- 
duced at  the  trial  was  given  by  the  appellant 
and  respondent  and,  in  the  main,  these  wit- , 
nesses  agreed  as  to  nearly  all  the  material 
facts.  The  appellant  assigns  as  error  that  the 
verdict  of  the  Jury  and  the  Judgment  are  con- 
trary to,  and  not  supported  by,  the  evidence. 
The  points  suggested  by  the  appellant  under 
this  assignment  relate  exclusively  to  such  evi- 
dence as  was  given  upon  the  trial  by  the  par- 
ties, and  upon  these  points  an  examination 
of  the  record  sufficiently  establishes  the  fact 
that  there  was  material  conflict  between  the 
testimony  given  by  the  respondent  and  that 
given  by  the  appellant  It  has  been  repeat- 
edly decided  that  this  court  will  not  weigh 
the  testimony  or  determine  the  credibility  of 
the  witnesses,  and  where,  as  In  this  case,  a 
material  conflict  is  shown,  the  court  will  sus- 
tain the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  trial  court  Neither  do  we  be- 
lieve that  the  verdict  of  the  Jury  was  so  ex- 
cessive as  to  show  that  it  was  laboring  under 
the  influence  of  passion  and  prejudice  against 
the  defendant. 

Much  stress  was  placed  In  the  argument 
upon  certain  objections  to  instructions  given 
by  the  trial  court  to  the  Jury.  This  matter 
la  not  properly  before  us.  It  Is  expressly  pro- 
vided by  our  statute  that  when  notice  of  mo- 
tion for  new  trial  designates  as  the  ground 
of  the  motion  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party, 
the  statement  shall  specify  the  particular  er- 
rors upon  which  the  party  will  rely,  and.  If 
no  such  speclflcations  be  made,  the  statement 
shall  be  disregarded.  St  Nev.  1883,  p.  89; 
Corbett  v.  Job,  5  Nev.  201.  The  record  in 
this  case  shows  that  no  specification  of  any 
error  relating  to  the  instructions  was  ever 
made,  and  under  the  provisions  of  the  statute, 
and  the  authorities  above  cited,  the  matter 
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i8  not  before  this  court  Tbe  Judgment  and 
order  appealed  from  wlU  therefore  be  af- 
firmed. 

BOXXIFIELD,  C.  J.,  and  BELKNAP,  J., 
concur. 

(22  Mont.  S6S) 

COIiLIEB  T.  PITZPATRICK. 

(Supreme  Court  of  Montana.     May  22,  1890.) 

Tbiai.  —  Sbttino  Cash  —  Noticb  to  Attorsbts  — 
Vaoatino  JmomNT. 

1.  Dist.  Ct.  Rule  31,  which  requires  the  clerk 
to  notify  attorneys  interested  in  a  case,  and  not 
present  at  the  getting  thereof,  of  such  setting, 
applies  to  attorneys  residing  at  the  county  seat 
as  well  as  those  residing  elsewhere. 

2.  Code  CiT.  Proc.  §  774,  provides  that  the 
court  may,  in  its  discretion,  m  furtherance  of 
justice,  and  upon  terms,  relieve  a  party  from  a 
judgment  taken  against  him  through  his  ex- 
cusable neglect  Dist.  Ct.  Rule  31  provides  that 
the  clerk  snail,  immediately  after  the  setting  of 
a  case  for  trial,  notify  the  attorneys  interest- 
ed, unless  they  are  present  at  the  time  of  the 
call,  of  the  setting  of  such  cause  for  trial.  A 
case  which  was  at  issue  was  placed  upon  the 
trial  calendar  used  by  tbe  court,  but  did  not 
appear  in  the  printed  calendar  furnished  as  a 
matter  of  courtesy  by  the  clerk  to  attorneys. 
Tike  attorney  of  record  for  defendant  was  not 
present  at  the  call  of  the  calendar,  but  his  part- 
ner, though  not  an  attorney  in  the  case,  was 
present  to  set  other  cases  of  the  defendant's 
attorney.  The  partner  did  not  know  about  the 
case,  and  it  was  set  for  trial  without  the  knowl- 
^ge  of  either  of  them,  and  on  the  day  set  wag 
tried  without  defendant  being  represented.  The 
attorney  for  defendant,  because  of  the  nonap- 
pearance of  said  case  in  the  printed  calendar 
famished  by  the  clerk,  believed  that  such  case 
waa  not  for  trial  at  that  term.  The  clerk  did 
not  notify  defendant's  attorney  of  the  setting 
of  the  case,  and  on  the  day  of  trial  he  was  ab- 
sent, although  his  partner  was  present  and  did 
not  object.  The  defendant  next  day  presented 
an  affidavit  of  merits,  and  moved  to  set  aside 
the  jndgment  'Beld,  that  the  defendant  Is  enti- 
tled to  have  the  judgment  vacated  upon  pay- 
ment of  costs. 

Appeal  from  district  court,  Deer  Lodge  conn- 
ty;  Theo.  Brantly,  Judge. 

Action  brought  by  Anna  OoUler  against  John 
Kltzpatrlck.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  refusing  to  va- 
cate a  judgment,  defendant  appealed.  Re- 
rersed. 

T.  O'Leary,  for  appellant'  Sawyer  & 
Walsh,  for  respondent 

PIGOTT,  J.  Defendant  appeals  from  a 
judgment  of  the  district  court  of  Deer  Lodge 
county  entered  on  the  17tb  day  of  May,  1S08, 
and  also  from  an  order  of  that  court  entered 
May  24,  1898,  denying  bis  motion  to  vacate 
said  judgment.  Tbe  action  was  brought  to 
recover  possession  of  certain  personal  proper- 
ty, together  with  damages  for  its  detention, 
'^e  first  trial  resulted  In  a  Judgment  for  de- 
fendant, but  upon  appeal  by  plaintiff  to  this 
court  a  new  trial  was  directed  of  the  issue 
touching  the  ownership  of  certain  of  the  prop- 
erty. Collier  V.  Fltzpatrick,  19  Mont.  562,  48 
Pac  1103.  The  remittitur  was  filed  by  the 
clerk  of  the  court  below  on  November  22, 


1897.  On  May  16, 1898,  In  the  absence  of  de- 
fendant and  bis  counsel,  the  court  tried  the 
case  without  a  Jury,  and  found  for  the  plain- 
tiff; and  on  tbe  day  following  judgment  was 
entered  accordingly.  On  May  18,  1898,  one 
day  after  the  entry  of  Judgment,  defendant 
served  notice  of  motion  to  set  aside  the  judg- 
ment on  the  ground  that  he  bad  no  notice  of 
tbe  setting  of  the  action  for  trial,  and  upon 
the  further  gronnd  that  the  judgment  was 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  and  excusable  neglect.  On 
May  23,  1898,  the  court  heard  the  motion,  and 
on  May  24th  denied  It  The  material  facts 
shown  are  the  following:  On  April  8,  1896, 
tbe  attorneys  for  the  plaintiff  procured  an  or- 
der from  th^  district  court  by  which  the  case 
was  placed  upon  the  trial  calendar,  and  there- 
after, about  the  SOtb  day  of  tbe  same  month, 
gave  notice  to  the  clerk,  In  accordance  with  a 
rule  of  court,  that  plaintiff  desired  the  case 
noted  for  a  jury  trial  at  tbe  ensuing  term,  be- 
ginning May  2,  1808.  The  case  was  placed 
upon  the  trial  calendar  prepared  for  the  use  of 
tbe  court  In  which  appeared  the  titles  of  all 
causes  at  Issue  prior  to  the  first  day  of  the 
May  term.  Although  this  was  the  only  of- 
ficial calendar,  the  clerk,  at  the  request  of  the 
members  of  the  bar,  and  for  their  use  and 
convenience,  prepared  and  Issued  a  printed 
calendar,  upon  which-  Collier  v.  Fltzpatrick 
did  not  appear.  This  printed  calendar  was 
not  prepared  or  distributed  under  any  order  or 
rule  of  court  T.  O'Leary,  Esq.,  was  tbe  at- 
torney of  record  for  tbe  defendant,  and  was 
also  city  attorney  and  clerk  of  Anaconda,  tbe 
county  seat.  In  which  city  he  resided.  He  was 
not  present  at  the  calling  of  the  calendar,  had 
not  received  any  notice  from  the  clerk  or  frdm 
any  other  source  that  the  case  bad  been  set 
for  trial,  and  such  setting  was  wholly  un- 
known to  him.  At  tbe  time  the  calendar  was 
called  and  tbe  cases  set  down  for  trial,  he  was 
engaged,  as  city  clerk.  In  attendance  upon  tbe 
city  council;  May  2d  being  the  day  on  which 
the  council  elect  assumed  office,  and  the  out- 
going council  accounted  to  and  settled  with 
its  successor.  B.  F.  Maiden,  Esq.,  was  Mr. 
O'Leary's  partner,  and  bad  been  since  Janu- 
ary 1,  1898;  but  Mr.  .Maiden  was  not  an  at- 
torney in  Collier  t.  Fltzpatrick.  At  Mr. 
O'Leary's  request,  and  for  the  purpose  of  hav- 
ing the  cases  In  which  he  or  the  firm  was  in- 
terested set  for  trial  or  otherwise  disposed  of, 
Mr.  Maiden  attended  the  court  and  was  pres- 
ent when  tbe  calendar  was  called,  and  appear- 
ed and  represented  Mr.  O'Leary  in  four  cases 
which  were  then  set  for  trial.  The  titles  of 
these  four  cases  were  printed  in  tbe  unofficial 
calendar  Issued  by  the  clerk,  and  this  calendar 
was  the  one  upon  which  both  Mr.  O'Leary  and 
Mr.  Maiden  relied  for  Information  touching 
tbe  cases  which  were  for  trial  at  the  May 
term.  Immediately  prior  to  tbe  calling  of  the 
calendar  on  May  2d  the  Judge  announced  In 
open  court  that  all  causes  at  Issue  would  be 
set  for  trial  unlesa  continued.  When  tbe  case 
at  bar  was  reached  in  regular  order,  it  was 
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called  by  Its  title,  and  the  court  at  the  In- 
stance of  counsel  for  tbe  plaintiff,  set  It  for 
trial  on  May  16th.  at  9:30  in  the  forenoon, 
and  tbe  order  to  that  effect  was  entered  In 
the  Journal,  and  was  read  and  approved  the 
next  day  la  open  court  Mr.  Maiden  made 
notations  on  the  unofficial  printed  calendar 
opposite  the  titles  of  the  four  cases  of  tbe 
dates  when  they  were  to  be  tried.  Re  had  no 
knowledge  whatever  of  Collier  r.  Fltzpatrick, 
and  had  no  Information  that  Mr.  O'Leary  was 
attorney  therein,  and  the  case  bad  never  been 
mentioned  in  the  office  of  O'Leary  &  Maiden 
since  tbe  formation  of  their  partnership;  In- 
deed, be  swears  that  he  did  not  know  that 
there  was  such  a  case.  Upon  Mr.  Maiden's 
return  to  the  office  of  his  firm,  he  advised  Mr. 
O'Leary  of  tbe  setting  of  tbe  cases  in  which 
be  was  interested  as  shown  by  the  printed 
calendar,  and  Mr.  O'Leary  himself  looked  at 
tbe  calendar  in  which  the  annotations  bad 
been  made  by  Mr.  Maiden,  and  believed  that 
no  cases  in  which  be  was  interested  and  not 
appearing  on  the  printed  calendar  were  to  be 
tried.  Mr.  O'Leary  remained  in  Anaconda 
from  the  2d  to  the  12th  of  May,  when  he  went 
to  Helena  on  urgent  private  affairs,  attention 
to  which  could  not  be  postponed.  He  remain- 
ed in  Helena  until  tbe  evening  of  May  16th. 
He  then  returned  to  Anaconda,  and  discover- 
ed that  tbe  case  bad  been  tried  in  bis  absence, 
and  without  any  appearance  by  defendant,  or 
by  any  one  for  bim,  at  the  hearing.  As  has 
been  stated,  Mr.  O'Leary  had  received  no  no- 
tice of  any  kind  that  the  case  had  been  set 
for  trial;  nor  did  the  clerk  comply  with  the 
command  of  rule  31  of  tbe  district  court, 
which  rule  Is  as  follows:  "When  the  calen- 
dar Is  called  and  causes  are  set  for  trial  the 
derk  shall  immediately  thereafter  notify  the 
attorneys  interested  therein,  unless  they  are 
present  at  the  time  of  the  call,  of  tbe  setting 
of  such  causes  for  trial.  Such  notice  may  be 
given  by  postal  card  mailed  to  such  attorneys 
at  their  usual  address."  The  defendant  was 
also  without  knowledge  or  Information  with 
respect  to  tbe  setting  of  tbe  case  for  trial. 
The  answer  presents  facts  sufficient  to  con- 
stitute a  defense,  and  Mr.  O'Leary  states  in 
his  affidavit  that  he  is  fully  advised  as  to  the 
facta  in  Issue,  and  of  the  law  appertaining 
thereto,  and  believes  and  avers  that  defendant 
has  a  good  and  proper  legal  defense  to  the 
action,  and  that,  if  he  bad  known  tliat  tbe 
case  was  set  for  trial  on  May  2d,  he  would 
have  been  present  thereat  The  defendant 
likewise  deposes  that  he  is  fully  informed  as 
to  tbe  facts  in  tbe  case,  and  believes  and  avers 
that  defendant  has  a  good  and  sufficient  legal 
defense  to  the  action,  and  that  be  has  fully 
and  fairly  stated  the  facts  to  his  counsel,  and 
has  been  Informed  by  counsel  that  defendant 
has  a  substantial  defense  on  the  merits.  It 
furtber  appears  that  tbe  case  was  not  called 
for  tri.il  until  10:45  o'clock  In  tbe  forenoon  of 
Hay  16th,  and  that  when  the  trial  began  Mr. 
Maiden  was  present  in  court,  and  made  no 
objeutlon  tbereto. 


Tbe  court  may,  In  Its  discretion.  In  further- 
ance of  justice,  and  upon  terms,  relieve  a 
party  from  a  Judgment  taken  against  him 
through  bis  excusable  neglect  Code  Civ. 
Proc.  }  774.  That  Mr.  O'Leary  was  guilty  of 
neglect  in  relying  upon  the  unofficial  printed 
calendar,  and  in  failing  to  advise  Mr.  Maiden 
that  be  was  an  attorney  in  the  case  of  Col- 
lier ▼.  F^tzpatridc  and  that  the  case  was  at 
issue,  and  might  be  called  for  trial,  is  appar- 
ent from  the  foregoing^  statement  of  facta 
disclosed  by  tbe  bill  of  exceptions.  We  are 
of  the  opinion,  however,  that  in  view  of  the 
provisions  of  rule  SI,  quoted,  the  neglect  was 
not  so  gross  as  to  be  Inexcusable.  He  should 
not  have  trusted  to  the  unofficial  printed  cal- 
endar, but  it  seems  evident  that  he  did  l>e- 
Ueve— and  not  wholly  without  reason— that 
such  printed  calendar  issued  by  tbe  clerk  on 
tbe  eve  of  tbe  meeting  of  court  contained  a 
list  of  all  tbe  civil  cases  to  be  tried  at  that 
term.  TTie  order  setting  the  case  for  trial 
was  made  In  the  absence  of  Mr.  O'Leary,  and, 
although  Mr.  Maiden  was  authorized  to  rep- 
resent Mr.  O'Leary  at  the  call  on  May  2d, 
yet  he  did  not  know  that  Mr.  O'Leary  had 
any  professional  connection  whatever  with 
it  We  think  that  under  the  circumstances 
Mr.  O'Leary  might  without  being  inexcusably 
neglectful,  indulge  the  presumption  that  the 
clerk  would.  In  obedience  to  rule  81,  notify 
him  If,  In  his  absence,  the  case  were  set  for 
trlaL  Affidavits  were  submitted  containing 
the  statement  that  tbe  rule  mentioned  ap- 
plied, and  was  understood  to  apply,  only  to 
attorneys  residing  elsewhere  than  at  tbe 
county  seat  and  the  learned  judge  of  the 
district  court  upon  the  assumption,  doubtless, 
that  such  construction  was  correct  refused  to 
set  aside  the  Judgment  The  rule  is  general, 
and  in  plain  terms  requires  notice  to  be  given 
to  ail  attorneys  interested,  without  distin- 
guishing those  living  at  the  county  seat  from 
others.  Each  case  in  which  the  court  Is  asked 
to  set  aside  a  judgment  upon  tbe  ground  of 
excusable  neglect  in  the  moving  party  must 
be  decided  upon  its  own  facts.  Tbe  design 
and  purpose  of  the  statute  Is  to  further  the 
administration  of  justice  so  that  the  very 
right  upon  the  merits  may  be  determined, 
and  to  that  end  to  grant  relief  from  excusable 
neglect  In  cases  where  diligence  is  shown  in 
applying  promptly  for  the  relief  sought,  pro- 
vided the  opposite  party  be  nbt  deprived  of 
any  advantage  to  which  he  may  properly  be 
entitled.  The  defendant  should  have  been 
afforded,  upon  terms,  tbe  right  of  trial.  The 
plaintiff  is  without  fault  and  the  defendant 
must  as  a  condition  precedent  to  relief,  reim- 
burse the  plaintiff  for  bis  outlay.  The  order 
of  May  24,  1898,  denying  the  motion  to  vacate 
the  Judgment  Is  reversed,  with  costs  to  plain- 
tiff, and  the  cause  Is  remanded,  with  the  fol- 
lowing directions:  Upon  payment  by  defend- 
ant within  20  (lays  into  the  court  below  of 
all  costs  of  the  plaintiff  incurred  in  that  court 
since  Xovemhor  22,  18!)7,  and  of  ail  cosi.«  of 
plaintiff  upon  this  appeal,  the  district  court 
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will  enter  an  order  granting  defendant's  mo- 
tion to  vacate  the  Judgment;  and  in  default 
of  such  i>ayment  within  20  days  from  and 
after  the  filmg  of  the  remittitur  the  district 
court  will  enter  an  order  denying  said  motion. 
Reversed  and  remanded. 


HUN'T,  J.,  concurs, 
qualified. 


BRANTLY,  C.  J.,  dls- 


(22  Mont.  547) 

PROCTOR  V.   IRVIN  et  al. 

(Supreme  Court  of  Montana.     May  22,  1899.) 

Tbovbb  and  Cosversion — Pleading — Evidbsce — 
Review — Hakmless  Error. 

1.  In  an  action  for  the  unlawful  taking  and 
detention  of  property,  a  denial  of  a  wrongful 
or  unlawful  taking  or  withholding  is  an  admis- 
t>idn  that  defendant  did  take  or  withhold  the 
property. 

2.  In  an  action  for  damages  for  the  wrongful 
taking  and  detention  of  plaintiff's  cattle,  where 
it  was  proved  that  the  cattle  were  driven  25 
miles,  and  plaintiff  testified  that  they  were  in 
much  worse  condition  after  the  drive,  and  that 
on  that  account  there  were  not  as  many  calves 
that  year  as  UBaal,  evidence  as  to  the  increase 
of  the  cattle  that  year,  as  compared  with  for- 
mer years,  is  admissible. 

3.  A  witness  who  has  been  in  the  cattle  busi- 
ness for  many  years  is  competent  to  testify  that 
the  hard  driving  of  cattle  during  the  calving 
season  caused  a  decrease  in  the  number  of 
calves. 

4.  Where  defendant  admitted  the -taking  of 
plaintifTs  cattle,  and  the  detention  of  them 
until  they  were  retaken  by  the  sheriff,  evidence 
for  defendant  as  to  who  had  possession  when 
the  sheriff  took  them  is  immaterial. 

5.  Where  defendant  admitted  the  taking  and 
detention  of  plaintiff's  cattle,  and  there  is  evi- 
dence that  they  were  in  good  condition  when 
taken,  evidence  as  to  their  condition  when  plain- 
tiff recovered  them  is  admissible. 

6.  Testimony  of  an  expert  as  to  the  effects  of 
driving  and  close  herding  cattle,  founded  on 
plaintiffs  testimony  as  to  the  condition  of  the 
cattle  before  the  taking  and  after  their  recov- 
ery, is  admissible. 

7.  In  an  action  for  damages  for  the  taking 
and  detention  of  plaintiff's  cattle,  which  plain- 
tiff claimed  were  injured  by  bemg  driven  25 
miles  and  close  herded  for  several  days,  evi- 
dence for  defendant  that  they  were  in  good  con- 
dition at  the  end  of  the  first  5  miles  of  the 
drive  is  immaterial. 

8.  A  finding  of  the  jury  as  to  the  amount  of 
damages  resulting  from  the  taking  and  deten- 
tion of  plaintiff's  cattle  will  not  be  disturbed. 

Appeal  from  district  court,  Flathead  coun- 
ty;  D.  F.  Smith,  Judge. 

Action  by  Clarence  B.  Proctor  against  Wil- 
liam Irvln  and  others.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

B.  J.  Mclntlre,  E.  D.  Weed,  and  Eustace 
Wheeler,  for  appellants. 

HUXT,  J.  Plaintiff,  respondent  here,  sued 
defendants,  who  are  appellants,  to  recover 
possession  of  186  head  of  cattle  belonging  to 
plaintiff,  alleged  to  have  been  wrongfully  and 
unlawfully  taken  by  defendants  from  plain- 
tiff's possession,  and  for  damages  for  the  de- 
tention of  said  cattle.  Defendants,  by  an 
amended  answer,  on  information  and  belief 


denied  plaintiffs  ownership;  positively  de- 
nied a  wrongful  or  unlawful  taking,  or  a 
wrongful  or  unlawful  withholding,  and  any 
damages  by  reason  of  such  taking  or  deten- 
tion. Trial  by  jury.  Verdict  and  judgment 
for  plaintiff,  awarding  him  a  return  of  the 
property,  and  $200  damages.  Defendants' 
motion  for  a  new  trial  denied.  Appeal  from 
Judgment  and  order  denying  a  new  trial. 

The  denial  of  a  wrongful  or  unlawful  tak- 
ing or  a  wrongful  or  unlawful  withholding  Is 
pregnant  with  admissions  that  defendants  did 
take  and  did  withhold  the  cattle.  Harris  v. 
Shontz,  1  Mont.  212;  Toombs  v.  Hombuckle, 
Id.  28C.  These  admissions  narrowed  the  Is- 
sues for  trial,  and  justified  the  rulings  of  tlie 
court  holding  that,  as  the  case  developed,  the 
real  and  only  Issue  was  what  damages  plain- 
tiff suffered  by  the  acts  of  the  defendants  in 
the  taking  and  withholding. 

Plaintiff's  evidence  was  that  he  owned  the 
cattle;  that  up  to  April  23d  the  cattle  were  In 
very  fair  condition;  that  on  April  23d  de- 
fendants, without  his  consent,  drove  them 
to  a  point  5  miles  away,  called  the  "Arm 
of  the  Lake";  that  on  April  25th  he  demand- 
ed the  cattle,  but  defendants  refused  to  de- 
liver them  up;  that  on  April  27th  he  found 
the  cattle  about  25  miles  further  away,  being 
held  by  defendants  at  Sullivan's  Flats;  that 
the  sheriff  took  possession  of  them  at  his  In- 
stance on  May  5th,  and  while  they  were  in 
defendants'  possession  at  Sullivan's  Flats; 
that  he  was  damaged  by  the  driving  and  close 
herding  of  the  cattle,  and  by  loss  of  calves 
and  the  increase  of  the  cattle;  that  the  ef- 
fect of  the  forced  drives  and  close  herding 
was  to  subject  the  cows  to  loss  of  calves  and 
general  Impoverishment;  that  the  cattle  were 
driven  over  20  miles  in  one  afternoon  after 
they  were  taken  from  his  possession,  though 
10  miles  was  plenty  far  enough  to  drive  a 
mixed  band  in  April;  that  the  cattle  suf- 
fered from  rough  handling;  that  T^en  he 
took  them  they  were  very  weak,  lying  around 
in  alkali  spots,  too  weak  to  stand  up;  that, 
when  the  cattle  were  turned  back,  11  calves 
were  Included;  that  an  ordinary  Increase  for 
1807  would  have  been  20  per  cent,  and  that 
he  ascribed  the  falling  off  principally  to  the 
rough  handling  the  cattle  had  had  in  the 
spring;  and  that  he  had  never  recovered  one 
cow  and  one  calf.  Defendant  Irvln  admitted 
that  he  and  others  drove  the  cattle  to  the 
Arm  of  the  Lake,  but  said  it  took  them  half 
a  day  to  make  that  drive,  and  that  he  did  not 
move  them  from  there.  A  witness  tor  de- 
fendant, named  McGregor,  said  he  saw  the 
cattle  at  Sullivan's  Flats,  which  was  a  dis- 
tance of  about  18  miles  beyond  the  Arm  of 
the  Lake,  but  that  he  could  not  say  the  cat- 
tle were  "badly  injured  at  all."  This  same 
witness,  on  cross-examination,  said  some  of 
the  cattle  were  In  poor  condition,  some  in  fair 
condition,  but  that  he  "could  not  tell  whether 
Mr.  Proctor's  cattle  were  In  fair  condition  or 
not,"  as  he  did  not  observe  his  cattle.  In 
the  light  of  all  this  evidence,  the  court  corn- 
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niltted  no  error  In  overruling  defendants'  ob- 
jection to  a  question  asked  of  plaintiff  as  to 
(That  was  the  Increase  of  plaintiff's  cattle  for 
1897,  as  compared  with  the  Increase  of  for- 
mer years.  Plaintiff  had  sworn  to  the  driye 
the  cattle  had  had,  to  the  observed  effects 
of  that  drive,  to  the  condition  of  his  cattle 
before  and  afterwards,  and  to  what  an  aver- 
age increase  of  cattle  was  in  1897,  where 
there  were  no  such  conditions  as  those  which 
surrounded  his  herd  that  year.  We  think 
the  foundation  was  sufficiently  laid  to  war- 
rant the  question.  It  was  equally  proper  to 
permit  plaintiff  to  testify  as  to  his  belief  as 
to  the  cause  of  the  decrease  In  the  number 
of  calves.  Having  sworn  that  he  had  been 
in  the  cattle  business  many  years,  he  was 
fully  qualified  to  testify  in  this  respect  The 
point  that  the  question  assumed  a  state  of 
facts  not  Justified  by  plaintiff's  testimony  Is 
entirely  untenable. 

We  must  also  sustain  the  court  in  exclud- 
ing questions  asked  by  defendants  for  the 
purpose  of  ascertaining  who  bad  possession 
of  the  cattle  when  the  sheriff  took  them,,  on 
May  5th.  Inasmuch  as  their  pleadings  ad- 
mitted the  taking  on  April  23d,  and  the  de- 
tention nntil  the  sheriff  took  them  under  the 
direction  of  the  plaintiff,  the  maltter  became 
immaterial. 

The  interrogatories  pat  to  several  witnesses 
touching  the  condition  of  the  cattle  when 
taken  by  the  officer  were  properly  admitted. 
It  having  been  testified  to  that  they  were  in 
good  condition  before  defendants  drove  them 
away,  and  it  having  been  admitted  that  de- 
fendants took  them  and  detained  them  until 
they  were  taken  by  the  sheriff,  it  was  clearly 
proper  to  show  what  their  condition  was 
when  they  were  so  taken  from  defendants' 
possession. 

Defendants  objected  to  certain  questions  re- 
lating to  effects  of  driving  and  close  herding 
cattle,  put  to  an  experienced  cattle  grower, 
who  was  called  as  an  expert  witness.  As  the 
several  questions  were  based  upon  the  plain- 
tiff's evidence,  no  error  was  committed  in  al- 
lowing them. 

Questions  were  propounded  to  defendant  Ir- 
vin  for  the  purpose  of  getting  at  the  fact  and 
nature  of  his  possession  and  control  of  the 
cattle  between'  the  23d  of  April  and  5th  of 
May.  These  matters  became  immaterial,  un- 
der the  pleadings,  for  reasons  heretofore  stat- 
ed. 

Defendants'  counsel  asked  Irvin  If  he  knew 
"what  the  effect  was  upon  these  cattle,  as 
driven  from  below  Mr.  Proctor's  to  the  Arm 
of  the  Lake."  Plaintiff  objected  on  the 
ground  that  the  question  called  for  the  con- 
dusion  of  the  witness,  and  the  court  sustained 
the  objection.  Defendants  excepted.  This 
ruling  is  assigned  as  error;  defendants  con- 
tending that  the  question  was  competent  to 
show  that  the  cattle  were  not  injured  by  the 
defendants  on  account  of  the  drive  from  Proc- 
tor's to  the  Arm  of  the  Lake,  and  that  the 
testimony  was  admissible  to  show  mitigation 


of  damages.  Let  us  assume  the  question  call- 
ed for  an  answer  based  upon  a  fact  that  is  a 
matter  of  common  observation,  rather  than 
for  a  conclusion  from  facts,  and  let  us  also  as- 
sume that  the  witness  would  have  answered 
that  he  knew  what  the  effect  of  the  drive 
was,  and  that  it  was  not  harmful  to  the  cat- 
tle; nevertheless  we  Inquire  how  the  defend- 
ants were  prejudiced  by  the  ruling  of  the  court. 
The  answer  is,  "They  were  not"  Defendants, 
having  admitted  the  taking  and  detention  of 
the  cattle  until  May  5th,  could  not  relieve 
themselves  of  liability,  or  mitigate  the  dam- 
ages done  by  the  taking  and  detention,  by 
proving  that  at  the  end  of  the  first  5  miles  of 
the  25  that  the  cattle  were  driven  they  were 
not  injured.  It  was  of  little  importance  to  fix 
the  exact  time  or  place  where  the  cattle  were 
Injured,  so  long  as  It  was  established,  upon 
the  whole  case  of  plaintiff,  that  the  damage 
to  the  band  was  done  by  the  unlawful  taking 
and  detention  of  the  defendants  between 
April  23d  and  May  5th.  For  this  reason  we 
discover  no  error  which  prejudiced  defendants. 
But  furthermore,  the  question  was  of  no  sig- 
nificance, Inasmuch  as  plaintiff  did  not  say 
that  his  cattle  were  In  appreciably  bad  condi- 
tion when  he  saw  them  at  the  Arm  of  the 
Lake,  5  miles  from  the  point  they  were  taken, 
but  relied  upon  his  proof  of  their  condition  as 
discovered  after  the  drive  from  the  Arm  of 
the  Lake  to  Sullivan's  Flats,  which  was  evi- 
dently the  20-mlle  drive  given  the  cattle  In 
one  afternoon,  and  which  enervated  them  to 
the  extent  testified  to.  This  being  so,  the  ma- 
terial issue  was  not  whether  the  cattle  suffer- 
ed by  the  first  part  of  the  drive,  which  ap- 
pears to  have  been  harmless,  but  by  that 
part  of  it  extending  over  the  distance  between 
the  Arm  of  the  lake  and  the  point  where 
plaintiff  found  them  exhausted  and  weakened. 
It  follows,  therefore,  that  upon  no  theory  was 
the  exclu$Ion  of  the  evidence  sought  to  be 
adduced  injurious  to  defendants. 

Defendants  argue  that  there  was  no  evi- 
dence showing  that  plaintiff  was  damaged  in 
the  sum  of  $200,  or  any  greater  sum  than  $30, 
the  aggregate  value  of  the  one  cow  and  calf 
never  delivered.  But,  if  the  Jury  believed 
plaintiff's  testimony,  his  cows  were  seriously 
injured,  and  his  loss  of  calves  was  undoubted- 
ly attributable  to  the  acts  of  the  defendants 
in  taking,  herding,  driving,  and  detaining  his 
cattle.  It  Is  not  for  this  court  to  disturb  the 
verdict 

Minor  errors  assigned  are  not  well  founded. 
Let  the  Judgment  and  order  be  affirmed. 

BRAKTLX,  0.  J.,  and  PIGOTT,  J.,  concur. 


(8  Wyo.  SIC) 
BANK  OF  COMMERCE  v.  LATHAM. 
(Supreme  Court  of  Wyoming.    May  8.  1899.) 
Attaobmbnt  —  Motion  to  Dissolvb  —  Effect  — 

requi9itb8. 
1.  A  motion  to  dissolve  an  attachment  is  suf- 
ficient to  call  attention  to  defects  in  the  aifiUa 
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rit  ppparent  by  a  failure  to  comply  with  the 
statute  relating  thereto. 

2.  Under  Rev.  St.  f  2911,  providing  that  only 
when  the  motion  is  made  on  affidavits  in  de- 
fendant's behalf,  or  papers  or  evidence  in  the 
case,  can  plaintiff  oppose  it  by  affldavita  or  oth- 
er evidence  in  addition  to  that  on  which  the  at- 
tachment was  ordered,  a  motion  to  dissolve  an 
attachment,  where  the  truth  of  the  allegations 
of  the  affidavit  on  which  the  attachment  issued 
is  to  be  questioned,  should  be  supported  by  an 
affidavit  clearly  negativing  the  same. 

Error  to  district  court,  Sheridan  county; 
Joseph  L.  Stotts,  Judge. 

Action  by  the  Baiik  of  Commerce,  a  corpo- 
ration, against  I.  P.  Latham.  Aa  attachment 
against  defendant  was  dissolved,  and  plain- 
tilt  brings  error.    Reversed. 

E.  E.  Lonabaugh  and  W.  S.  Mete,  for  jdaln- 
tiff  in  error. 


KXIGHT,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  dissolving  an  at- 
tachment upon  motion  of  the  defendant's  at- 
torney, in  which  said  motion  the  grounds  for 
the  attachment  contained  in  plaintlfTs  affi- 
davit are  set  out  and  denied.  This  action 
was  originally  brought  under  the  provisions 
of  the  Revised  Statutes  of  1887  which  read 
as  follows: 

"See.  2912.  A  creditor  may  bring  an  ac- 
tion on  his  claim  before  it  is  due,  and  have 
an  attachment  against  the  property  of  the 
debtor:  First,  when  a  debtor  has  sold,  con- 
veyed or  otherwise  disposed  of  his  property 
with  the  fraudulent  Intent  to  cheat  or  de- 
fraud his  creditors,  or  to  lUnder  or  delay  them 
In  the  collection  of  their  debts;  or,  second,  is 
about  to  make  such  sale,  conveyance  or  dispo- 
sition of  his  property,  with  such  fraudulent 
intent;  or,  third,  is  about  to  remove  his 
property,  or  a  material  part  thereof,  with  the 
intent,  or  to  the  effect  of  cheating  or  defraud- 
ing his  creditors  or  of  hindering  or  delaying 
them  in  the  collection  of  their  debts;  or 
where  the  defendant  is  about  to  become  a 
nonresident  of  the  state."  Sess.  Laws  Wyo. 
1886,  c.  60,  i  564  (Rev.  St.  Ohio,  i  5564). 

"Sec.  2913.  The  attachment  authorized  by 
the  last  section  may  be  granted  by  the  court 
in  which  the  action  is  brought,  or  by  a  judge 
thereof;  but  before  such  action  shall  be 
brought,  or  such  attachment  granted,  the 
plaintiff  or  bis  agent  or  attorney,  shall  make 
an  oath  In  writing,  showing  the  nature  and 
the  amount  of  the  plaintiff's  claim,  that  it  is 
Just  when  it  will  become  due,  and  the  exist- 
ence of  any  one  of  the  grounds  for  attach- 
ment enumerated  in  the  last  preceding  sec- 
tion." Sess.  Laws  Wyo.  1886,  c.  60,  §  565 
(Rev.  St  Ohio,  I  5585). 

In  pursuance  of  the  above  statute  the 
plaintiff  presented  to  the  court  bis  affidavit, 
in  writing,  which  reads  as  follows:  "In  the 
District  Court  of  Sheridan  County,  Wyoming. 
The  Bank  of  Commerce,  a  Corporation,  Plain- 
tiff, vs.  I.  P.  Latham,  Defendant.  Affidavit 
for  Attachment  B.  F.  Perkins,  of  lawful 
age,  being  first  duly  sworn  according  to  law. 


deposes  and  says  that  he  is  the  president  and 
agent  of  the  plaintiff  above  named;  that  said 
defendant  Is  Justly  indebted  to  said  plaintiff 
in  the  full  and  just  sum  of  $300,  and  that 
said  Indebtedness  arises  out  of  two  promis- 
sory notes,  each  of  the  sum  of  $150,  ms\Ae, 
executed,  and  delivered  by  said  defendant  to 
H.  R.  Camp,  and  by  said  H.  R.  Camp  duly 
indorsed,  transferred,  and  assigned  to  the 
plaintiff  herein,  for  a  valuable  consideration, 
before  maturity,  in  the  ordinary  course  of 
business;  that  said  claim  is  Just;  that  said 
claim  will  become  due  and  payable  May  1, 
1898;  that  the  amount  which  this  affiant  be- 
lieves the  plaintiff  ought  to  recover  from  said 
defendant  .Is  the  sum  of  $300,  together  with 
reasonable  attorney  fee,  and  that  said  defend- 
ant Is  about  to  sell,  convey,  and  dispose  of 
his  property  with  the  fraudulent  Intent  to 
cheat  and  defraud  his  creditors,  and  to  hinder 
and  delay  them  in  the  collection  of  their 
debts,  and  that  said  defendant  is  about  to 
remove  his  property  out  of  the  jurisdiction  of 
this  court,  with  the  intent  and  to  the  effect 
of  cheating  and  defrauding  his  creditors,  and 
of  hindering  and  delaying  them  In  the  col- 
lection of  their  debts;  and  that  said  defend- 
ant is  about  to  remove  from,  and  become  a 
n<mresident  of,  the  state  of  Wyoming."  The 
court  thereupon  made  the  following  ordei 
(omitting  the  title):  "This  cause  coming  on 
to  be  heard  this  Ist  day  of  February,  1898, 
on  the  affidavit  of  B.  F.  Perkins,  president 
and  agent  of  said  plaintiff,  and  upon  the  ver- 
ified petition  of  plaintiff  praying  for  an  order 
for  a  writ  of  attachment  against  the  proper- 
ty of  said  defendant  and  the  court,  having 
heard  the  said  petition  and  affidavit  read, 
and  being  fully  advised  in  the  premises,  finds 
that  the  application  of  plaintiff  for  a  writ  of 
attachment  should  be  granted.  It  is  there- 
fore ordered  by  the  court  that  a  writ  of  at- 
tachment be  Issued  by  the  clerk  of  said  court, 
under  the  seal  thereof,  directed  to  the  sheriff 
of  said  county,  and  against  the  property  of 
said  defendajit  a!nd  that  the  same  be  Issued 
in  the  sum  of  $450."  Thereafter,  within  the 
time  and  as  provided  by  law,  the  writ  of  at- 
tachment having  been  Issued  and  served,  said 
defendant,  by  his  attorney,  ffied  in  said  case 
the  following  motion  to  discharge  attachment 
(omitting  the  title):  "And  now  comes  the  de- 
fendant I.  P.  Latham,  and  moves  the  court 
to  discharge  the  attachment,  as  to  the  prop- 
erty attached  in  this  case  at  the  suit  of  the^ 
plaintiff,  for  the  following  reasons:  The  de- 
fendant denies  that  the  statements  in  the  af- 
fidavit for  attachment  filed  In  said  cause,  to 
wit,  'and  said  defendant  Is  about  to  sell,  con- 
vey, and  dispose  of  his  property,  with  fraud- 
ulent intent  to  cheat  and  defraud  bis  credit- 
ors, and  to  hinder  and  delay  them  in  the  col- 
lection of  their  debts,  and  that  said  defend 
ant  is  about  to  remove  his  property  out  of 
the  Jurisdiction  of  this  court  with  the  intent 
and  to  the  effect  of  cheating  and  defrauding 
his  creditors  and  of  hindering  and  delaying 
them  in  the  collection  of  their  debts,  and  tltat 
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said  defendant  Is  about  to  remove  from  and 
become  a  nonresident  of,  the  state  of  Wyo- 
ming,' are  true^  but  they  are  each  and  all 
wholly  false  and  untrue,  and  will  so  appear 
and  be  shown  on  the  hearing  hereof."  A 
hearing  was  had  upon  said  motion,  the  record 
of  which  is  as  follows  (omitting  the  title): 
"Hearing  upon  motion  to  discharge  attach- 
ment had  this  1st  day  of  March,  A.  D.  1898. 
This  cause  came  on  to  be  heard  upon  the 
motion  to  dissolve  the  attachment,  and  mo- 
tion deaying  the  grounds  of  the  attachment 
The  court  holds  that,  the  grounds  of  the  at- 
tachment being  denied  by  the  defendant,  that 
the  burden  of  proof  to  sustain  the  allegations 
of  the  attachment  is  upon  the  plaintiff.  The 
plaintiff  refuses  to  produce  any  evidence  sus- 
taining the  grounds  alleged  forhis  attachment, 
excepting  the  original  affidavit  Aled  in  the  case 
for  attachment.  The  defendant  also  furnish- 
es no  evidence  nor  affidavit,  but  simply  filed 
his  motion  denying  the  truth  of  the  grounds 
alleged  in  the  affidavit  for  attachment.  The 
grounds  being  denied  by  the  defendant  In  his 
motion,  and  the  plaintiff  refusing  to  produce 
evidence  sustaining  his  original  affidavit  and 
the  grounds  set  out  therein,  in  addition  to 
such  affidavit  which  Is  submitted  herein,  the 
court  orders  the  attachment  dissolved,  to 
which  ruling  of  the  court  the  plaintiff,  by  Its 
counsel,  duly  excepts."  Plaintiff  thereupon 
comes  regularly  to  this  conrt  on  error,  and 
defendant  having  filed  no  brief,  nor  otherwise 
appeared  herein,  the  case  is  heard  upon  the 
record  and  the  brief  of  plaintiff  in  error,  un- 
der the  rule. 

The  motion  presented  by  defendant  to  dis- 
charge the  attachment  is  authorized  by  sec- 
tion 2010  of  the  Revised  Statutes,  which 
reads:  "The  defendant  may,  at  any  time  be- 
fore judgment,  upon  reasonable  notice  to  the 
plaintiff,  move  to  discharge  the  attachment  as 
to  the  whole  or  any  part  of  the  property  at- 
tached; and  the  motion  may  be  heard  and  de- 
cided by  the  court  at  any  term  or  regular  ses- 
sion thereof;  or  it  may  be  made,  heard  and 
decided  by  any  Judge  thereof  in  vacation." 
Sess.  Laws  Wyo.  1886,  c.  60,  f  562  (Rev.  St. 
Ohio,  g  5562).  And  the  following  section 
(2911)  explains  the  procedure,  to  some  extent 
It  reads  as  follows:  "When  the  motion  la 
made  upon  affidavits  on  the  part  of  the  de- 
fendant, or  papers  and  evidence  In  the  case, 
but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  evidence,  in  addi- 
tion to  the  evidence  on  which  the  order  of  at- 
tachment was  made."  Sess.  Laws  Wyo.  1886, 
c.  60,  »  563  (Rev.  St.  Ohio,  §  5503).  These  sec- 
tions of  our  laws  to  which  we  have  referred, 
giving  citations  at  length,  show  conclusively 
that  they  were  adopted  by  our  legislature 
from  the  Code  of  Ohio.  W^e  find  that  the 
courts  of  Ohio  have  held  that  "an  affidavit  in 
the  language  of  the  statute  Is  sufficient"  Em- 
mltt  V.  Vclgh,  12  Ohio  St  335.  And  this 
court.  In  Smith  Drug  Oo.  v.  Casper  Drug  Co., 
5  Wyo.  510,  40  Pac.  979,  and  42  Pac.  213, 
held    the    same.     In    Harrison    v.    King,    9 


Ohio  St  388,  the  court  says:  "But  there  Is 
a  class  of  grounds  for  an  attachment  provided 
by  the  Code  to  which  different  considerations 
would  seem  to  apply.  In  certain  cases  an  or- 
der of  attachment  may  be  obtained  in  an  ac- 
tion brought  before  the  debt  is  due.  The  at- 
tachment is  to  be  granted  by  the  court,  or  a 
Judge  thereof.  No  specific  form  of  showing 
the  existence  of  the  grounds  is  pointed  out. 
In  like  language  as  in  an  ordinary  case,  the 
plaintiff  is  required  to  malie  an  onth  in  writ- 
ing, showing  the  nature  of  his  claim,  that  it  is 
Just  when  the  same  will  become  due,  and 
'the  existence  of  some  one  of  the  grounds  for 
attachment  enumerated.'  We  think,  howev- 
er, that  in  this  class  of  cases  proper  prac- 
tice would  require  that  something  more  than 
a  mere  repetition  of  the  Code  should  be  pre- 
sented to  the  Judge.  He  ought  to  be  placed 
in  a  position  to  act  Intelligently  In  the  exer- 
cise of  the  power  and  discretion  conferred  by 
the  Code.  A  court  or  Judge,  before  allowing 
an  attachment  In  an  action  for  a  debt  not  due. 
might  very  properiy  require  a  statement  of 
facts  and  circumstances  such  as  ordinarily 
evince  and  disclose  an  intent  purpose,  or  ef- 
fect in  the  disposition  of  the  property  Injuri- 
ous to  the  rights  of  creditors,  and  not  act 
upon  what  might  very  probably  be  mere  be- 
lief, or  an  inference  hastily  drawn.  In  the 
present  case  the  affidavit  certainly  disclosed 
no  such  facts  or  circumstances,  and  the  order 
might  and  we  might  saj'  ought  to,  have  been 
refused.  But,  the  order  having  been  allowed, 
the  question  whether  the  action  of  the  Judge 
in  granting  It  or  in  refusing  to  discharge  it 
upon  the  ground  of  the  Insufficiency  of  the  af- 
fidavit can  be  reviewed  or  corrected,  Is  quite 
different,  and  Is  controlled  by  other  considera- 
tions." In  Jenks  v.  Richardson,— an  Ohio 
case,— reirorted  in  71  Fed.  305,  the  court  says: 
"A  motion  to  discharge  an  attachment  should 
be  supported  by  an  affidavit  traversing  the 
facts  set  out  in  the  affidavit  of  plaintiff  upon 
which  the  attachment  was  Issued."  In  the 
case  of  Barnhart  v.  Foley,  11  Utah,  191,  39 
Pac.  823,  counsel  for  defendant  presented  a 
motion  to  dissolve  the  attachment,  which  was 
verified,  and  the  clahn  was  made  that  It 
thereby  served  as  an  affidavit  as  well;  and 
It  seems  to  be  conceded  in  this  case  that  a 
traverse  of  the  affidavit  for  attachment  can 
only  be  made  upon  affidavit  denying  the  ma- 
terial allegations  therein  contained.  In  this 
case  the  court  uses  the  following  language: 
"We  think  the  verified  motion  was  insufficient 
to  discharge  the  attachment,  and  the  court  did 
not  err  in  excluding  parol  testimony  for  that 
purpose,  because,  the  defendant  falling  to  sup- 
port his  motion  by  aflldavit  the  plaintiff  was 
precluded  from  opposing  the  same  by  affidavit 
or  other  evidence.  Ck>mp.  J^ws  Utah  1888,  { 
3327.  •  »  •  Under  the  proceedings,  there 
was  presented  by  the  issues  simply  a  question 
of  law,— whether  the  verified  motion  of  the 
defendant  was  sufficient  to  dissolve  the  at- 
tachment—which we  think  the  court  decided 
correctly."    Section  3327,  Comp.  Laws  Utah 
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188S,  referred  to  In  the  foregoing,  is  practi- 
cally the  same  as  our  section  2911,  Rev,  St. 

We  are  of  the  opinion  that  a  motion  to  dis- 
solve an  attachment  is  sufficient  to  call  to  the 
attention  of  the  court  or  judge  defects  in  the 
affidavit  apparent  by  reason  of  a  failure  to 
comply  with  statutory  provisions  regarding 
the  same,  but,  where  the  truth  of  the  allega- 
tions contained  in  the  affidavit  is  to  be  called 
in  question  by  the  traverse,  the  motion  should 
be  supported  by  an  affidavit  which  negatives 
such  allegations  In  no  uncertain  terms,  and 
that  in  this  case  the  learned  trial  judge  com- 
mitted error  in  sustaining  the  motion  to  dis- 
solve the  attachment  without  any  legal  as- 
sault having  been  made  upon  the  affidavit  up- 
on which  it  was  Issued,  for  which  ruling  the 
judgment  of  the  district  court  dissolving  the 
attachment  Is  reversed,  and  the  case  is  re- 
manded, with  Instructions  to  the  district  court 
to  vacate  .Us  order  dissolving  the  attachment 

POTTER,  C.  J.,  and  CORN,  J.,  concur. 


<2e  Colo.  165) 

DUBOIS  V.  PEOPLB.i 
(Supreme  Court  of  Colorado.  March  6,  1809.) 
Cbiwiiai.  Law— ^Afpbai. —  Abstbaot  or  Rboobd. 
Writ  of  error  will  be  diEfniHsed  where  ab- 
stract of  record  fails  to  set  ont  information,  mo- 
tion, or  pleadings,  as  provided  by  court  rule  14 
(38  Pac.  vi.),  so  that  it  is  of  no  material  as- 
sistance. 

Error  to  Arapahoe  county  court 
Louis  B.  Dubois  was  convicted  under  an  in- 
formation, and  brings  error.    Writ  dismissed. 

W.  C.  Kingsley  and  Sam.  E.  Browne,  for 
plaintiff  In  error.  D.  M.  Campbell,  Atty.  Gen., 
and  Calvin  E.  Reed,  Asst  Atty.  (Jen.,  for  the 
People. 

PER  CURIAM.  The  writ  of  error  should 
be  quashed.  In  scarcely  any  reqpect  is  there 
an  attempt  to  comply  with  rule  14  (38  Pac. 
vi.),  governing  the  printing  of  abstracts  of  the 
record.  Neither  the  information,  nor  the  mo- 
tions or  pleadings,  are  set  out,  and  there  is 
not  such  a  statement  of  their  contents  as  will 
give  any  intelligent  notion  of  what  they  con- 
tain. None  of  the  points  relied  npon  for  a 
reversal  of  the  judgment  are  inserted,  nor  is 
there  a  reference  to  any  assignment  of  errors. 
Indeed,  so  far  as  the  so-called  "abstract" 
shows,  the  plaintiff  in  error  made  no  objec- 
tion, and  saved  no  exception,  to  any  ruling  be- 
low that  entitles  blm  to  be  heard  here.  It  is 
of  no  material  assistance  whatever  to  the 
court  and,  should  we  undertake  to  examine 
the  record,  recourse  must  be  had  to  the  tran- 
script, without  any. aid  from  the  alleged  ab- 
stract further  than  an  incomplete  reference  to 
the  folios.  If,  however,  the  transcript  be  ex- 
amined, we  find  that  there  are  two  alleged 
bills  of  exception  in  It  neither  of  which  is 
certified  by  the  clerli,  one  of  which  is  not 
sealed  by  the  judge,  and-  neither  shows  when 

1  Rehenriug  denied. 


It  was  tendered  for  approval,  or  when  approv- 
ed by  the  court.  Long  after  the  printed 
briefs  were  in,  and  more  than  two  weelis  aft- 
er the  final  submission  on  oral  argument,  and 
only  a  few  days  before  the  opinion  was  hand- 
ed down,  plaintiff  in  error  asked  leave  to  as- 
sign, as  an  additional  error  for  the  reversal  of 
the  judgment,  a  point  not  raised  below.  We 
think  this  application  should  be  denied;  but. 
If  it  were  allowed,  still  the  unexplained,  and 
in  fact  Inexcusable,  failure  (as  already  stated) 
of  plalntin;  in  error  to  comply  with  our  rules 
necessitates  a  dismissal  of  the  writ  The 
rules  of  this  court  were  not  adopted  merely 
for  the  protection  or  convenience  of  litigants, 
but  in  a  large  measure  as  aids  to  the  court  in 
disposing  of  causes  submitted;  and  the  prac- 
tice cannot  be  tolerated  of  allowing  counsel 
to  determine  for  themselves  in  what  manner 
they  shall  prepare  a  case  for  hearing,  in  disre- 
gard of  the  requirements  prescribed  by  the 
statute  and  rules  of  court.  Attention  of  coun- 
sel was  seasonably  called  to  the  defects  men- 
tioned, and  no  steps  have  been  taken  to  sup- 
ply the  omission.  It  Is  difficult  to  conceive  of 
a  more  complete  departure  from  the  estab- 
lished practice,  in  the  respects  indicated,  than 
Is  exhibited  in  the  present  record.  This  court 
and  the  courts  of  appeals  have  repeatedly 
visited  the  disregard  of  the  rules  concerning 
abstracts  and  briefs  with  the  penalty  of  a  dis- 
missal, and  we  feel  constrained,  in  the  pres- 
ent instance,  considering  all  these  matters,  to 
adhere  to  the  settled  rule.  Some  of  the  cases 
in  support  of  this  conclusion  are:  Railway 
Co.  V.  Woy,  7  Oolo.  556,  5  Pac.  815;  Wilson 
V.  People,  25  Colo.  — ,  55  Pac.  721;  Meyer  v., 
Helland,  2  Colo.  App.  209,  29  Pac.  11.^5;  Mc- 
Donald V.  McLeod,  3  Colo.  App.  344.  33  Pac. 
285;  Hammond  v.  Herdman,  S  Colo.  App.  379, 
33  Pac.  933;  Buckey  v.  Phenlde,  4  Colo.  App. 
204,  35  Pac.  277.    Writ  dismissed. 


(13  Colo.  App.  261) 

BOARD  OP  COM'BS  OF  PROWERS 

COUNTY  V.  BEDELL. 

(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

CousTrES  —  Health  Opficbbs  —  Coutbaots— Evi- 

DBNCB. 

1.  A  contract  between  a  county  and  a  physi- 
cian provided  that  the  latter  should  perform  the 
duties  of  health  officer,  and  take  care  of  and 
give  medical  attention  to  all  persons  who  might 
be  proper  charges  on  the  county.  'Held,  that  the 
fact  that  the  services  were  in  part  performed  by 
another  reputable  physician  did  not  preclude  re- 
covery under  the  contract. 

2.  In  an  action  by  a  physician'  on  a  contract 
to  act  as  health  officer  of  a  county,  proof  that 
tlie  county  had  appointed  another  as  health  of- 
ficer for  the  same  period  was  properly  excluded. 

3.  In  an  action  by  a  physician  on  a  contract 
to  care  for  the  county  poor,  the  record  of  the 
poor,  kept  in  the  clerk's  office,  and  made  up  aft- 
er the  time  for  which  recovery  was  sought,  was 
properly  excluded. 

4.  Defendant  cannot  claim  that  a  recovery  on 
a  liquidated  claim  is  for  less  than  the  claim. 

Appeal  from  district  court,  Prowers  county. 

Action  by  C.  V.  Bedell  against  the  board  of 

county    commissioners    of    Prowers    cotmty. 
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There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfiSrmed. 

Kilgore  &  Hess,  for  appellant  C.  O.  Good- 
ale,  for  appellee. 

WILSON,  J.  On  March  28,  1896,  plaintiff. 
Bedell,  a  practicing  physician,  was  appointed 
and  employed  by  the  defendant  as  county 
physician  of  Prowers  county.  The  contract 
of  employment  was  in  writing,  signed  by  both 
parties,  and  proylded  that  the  plaintiff  from 
date  until  January  1,  1S97,  should  perform 
all  the  duties  of  health  officer  within  and  for 
Prowers  county,  and  also  should  "take  care 
of  and  give  all  poor  person  or  persons  wtio 
may  be  a  proper  charge  upon,  the  county,  giv- 
ing the  same  proper  medical  attention  and 
care,  furnishing  all  medicines,  surgical  dress- 
ings, and  appliances,"  etc.  The  compensation 
of  plaintiff  was  to  be  $55.56  a  month,  paid 
quarterly.  Payment  seems  to  have  been 
regularly  made  until  the  plaintiff's  bill  for  the 
quarter  ending  September  30th  was  presented. 
This  was  disallowed,  and  the  plaintiff  brought 
this  suit  to  recover  on  the  agreement.  The 
defendant's  answer  denied  that  he  had  com- 
plied with  the  terms  of  the  contract,  and  al- 
leged that  he  had  failed,  neglected,  and  refus- 
ed to  attend  divers  sick  poor  persons,  who 
were  a  proper  charge  upon  the  county.  Trial 
was  to  a  Jury,  and  verdict  and  Judgment  were 
in  favor  of  plaintiff. 

The  assignments  of  error  are  quite  numer- 
ous, but  they  are  not  printed,  either  in  the  ab- 
stract or  brief  of  counsel.  We  shall  therefore 
consider  those  only  which  seem  to  be  relied 
upon  and  ,are  discussed  by  counsel  in  their 
brief.  It  seems  that  during  the  quarter  in 
question  the  wife  of  the  plaintiff  was  serious- 
ly 111  for  a  long  time,  and  it  was  considered 
necessary  to  remove  her  to  Denver,  and  keep 
her  in  a  hospital  for  treatment;  that  also  dur- 
ing this  time  the  plaintiff  himself  was  quite 
ill  In  Denver  for  a  number  of  weeks,  and  un- 
able to  attend  to  any  business.  From  these 
causes  he  was  absent  from  Prowers  county 
during  a  considerable  portion  of  this  quarter. 
During  his  absence  it  appears  that  Dr.  Hasty, 
a  reputable  physician  of  the  county,  under  ar- 
rangement with  the  plaintiff,  had  attended  to 
all  of  plaintiff's  practice,  both  for  private  in- 
dividuals and  under  the  contract  with  the 
county.  Defendant  relies  upon  this  to  defeat 
the  recovery,  claiming  that  the  contract  called 
for  the  personal  services  of  the  plaintiff,  and 
that  he  could  not  substitute  another  physician 
for  himself,  And  maintain  his  claim  for  com- 
pensation against  the  county.  We  think  this 
contention  without  any  force.  Dnder  every 
reasonable  construction  of  the  contract,  it  did 
not  call  for  the  personal  services,  in  all  cases, 
of  the  plaintiff.  All  that  it  required  was  prop- 
er medical  attention,  medicines,  etc.,  and  there 
was  no  effort  to  show  tliat  Dr.  Hasty  was 
Incompetent  or  inefficient  Even  if  the  con- 
tract had  specifically  called  for  the  personal 
services  of  the  plaintiff,  It  would  X)e  unrea- 
sonable to  claim  that  in  case  of  his  sickness 


or  temporary  absence  he  could  not  furnish  the 
services  of  another  physician  without  forfeit- 
ing his  contract,  provided  that  such  other  ren- 
dered proper  services.  Moreover,  it  seems 
that  the  defendant  itself  recognized  the  em- 
ployment by  phiintlff  of  Dr.  Hasty  to  attend 
to  his  practice  during  bis  absence,  because  it 
appears  from  the  testimony  of  one  of  the 
commissioners  that  be  upon  several  occasions 
called  upon  Dr.  Hasty  to  attend  to  some  of 
the  county  poor,  and  that  his  request  was  com- 
plied with.  Defendant  contends  tluit  tliis 
should  be  in  no  manner  binding  upon  the 
Ixtard  of  commissioners,  because  it  was  the 
act  of  only  one  commissioner.  Section  2532, 
Gen.  St,  provides  that  in  case  of  any  one 
falling  sick,  and  being  unable  to  supply  their 
own  nursing  and  medical  attendance,  any  one 
of  the  commissioners  may  give  an  order  to 
supply  them  with  such  assistance  as  they 
might  need. 

The  defendant  offered  to  show  that  on  July 
25th  it  had  appointed  one  Dr.  Frleund  as  coun- 
ty physician  and  health  officer  under  a  con- 
tract similar  to  that  with  plaintiff,  but  the 
court  refused  to  admit  the  evidence.  We 
think  the  court  was  correct  This  was  en- 
tirely irrelevant  to  the  Issues  in  this  case,  and 
had  no  bearing  whatever  upon  It  The  only 
question  was  whether  plaintiff  bad  complied 
or  failed  to  comply  with  tils  contract  and  up- 
on this  issue  we  cannot  conceive  how  the  em- 
ployment of  some  other  person  could  have 
any  bearing.  Defendant  claims  that  this  evi- 
dence was  admissible,  because  the  contract 
was  in  part  for  the  services  of  plaintiff  as 
health  officer,  under  the  terms  of  section  2033, 
Id.,  and  that  by  the  provisions  of  this  stat- 
'  ute  the  commissioners  had  the  power  to  re- 
move the  officer  at  their  pleasure.  A  suffi- 
cient answer  to  this  Is  that  this  matter  was 
not  pleaded  in  defendant's  answer.  The  only 
defense  which  it  set  up  was  that  the  plaintiff 
had  failed  to  comply  with  the  terms  of  his  con- 
tract Even  if  this  were  true,  under  the  terms 
of  the  contract  It  would  not  prevent  the  re- 
covery by  plaintiff  of  the  compensation  agreed 
upon,  if  he  had  fulfilled  the  obligations  of  bis 
contract,  for  his  services  as  county  physician. 

Defendant  also  complains  that  the  court  re- 
fused to  receive  in  evidence  the  record  of  the 
county  poor,  kept  in  the  clerk's  office.  In  this 
refusal,  also,  we  think  the  court  was  correct 
The  record,  even  if  it  had  been  available  for 
any  purpose,  could  certainly  have  no  bearing 
upon  the  Issues  in  this  case,  because  It  ap- 
peared from  the  evidence  of  the  clerk  that  it 
was  not  made  up  until  after  the  expiration  of 
the  quarter  for  services  during  which  the 
plaintiff  was  claiming  the  stipulated  salary. 
As  to  whether  or  not  the  plaintiff  had  failed 
in  any  respect  in  the  discharge  of  his  duties 
under  the  contract  was  a  question  pf  fact 
and.  It  having  been  determined  by  the  Jury 
in  favor  of  plaintiff,  and  there  being  evidence 
to  support  the  finding,  it  is  conclusive  upon 
this  court 
.    The  instructions  of  the  court,  taken  as  a 
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whole,  fairly  submitted  the  Ibsucs,  and  In  fact, 
from  the  record  as  presented,  we  are  of  opin- 
ion that  one'  Instruction  only— and  that  direct- 
ing the  Jury  tq  find  for  plalnti ft— would  not 
haye  been  error.  There  was  an  entire  failure 
of  defense,  It  being  held— and  properly  held— 
by  the  court  that  the  employment  of  Dr. 
Hasty  to  attend  to  the  practice  of  plaintiff 
during  his  absence  was  not  a  violation  nor 
forfeiture  of  the  contract. 

The  Jury,  for  some  reason,  awarded  plain- 
tiff a  less  amount  than  he  claimed,  and  less 
than  the  salary  for  three  months  would  have 
amounted  to,  but  this  is  a  matter  of  which 
the  defendant  is  not  entitled  to  complain.  The 
Judgment  will  be  affirmed.    Affirmed. 


(13  Colo.  App.  2W} 

BTANNERY  ▼.  TBAINOB. 
(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

AFPBAL  TBOX  JOTTIOB  —  JUBISMCTION  —  Watvbb- 

Where,  on. appeal  to  the  county  court,  de- 
fendant objects  to  the  jurisdiction  because  he 
was  not  a  resident  of  the  precinct  of  the  jus- 
tice, bot  proceeds  with  the  trial  on  the  merits, 
and  at  the  conclusion  of  the  evidence  couples 
with  his  motion  to  dismiss  for  want  of  jurisaic- 
tion  a  motion  for  nonsuit,  he  waives  the  objec- 
tion to  the  jurisdiction  of  his  person. 

Appeal  from  Pueblo  county  court. 

Action  by  Harriet  B.  Flannery  against 
James  Traioor  In  justice's  court  From  a 
judgment  of  dismissal  on  appeal'to  the  coun- 
ty court,  plaintiff  appeals.    Keversed.. 

J.  E.  Rizer,  for  appellant  John  Murphy, 
for  appellee. 

WILSON,  J.  This  was  an  action  of  debt 
commenced  in  a  justice  court,  in  which  judg- 
ment was  rendered  by  default.  Thereafter, 
and  In  proper  time,  defendant  appealed  to  the 
county  court,  In  which  court  the  record  of  the 
appeal  was  lodged  on  May  3d.  May  20th  was 
set  for  the  trlaL  On  this  day  both  parties  ap- 
peared In  court  by  their  counsel,  and  both 
waived  a  jury,  and  consented  to  a  trial  by 
the  court  After  this,  but  before  the  calling 
of  witnesses,  defendant's  counsel  gave  notice 
ore  tenuB  that  he  would  object  to  the  juris- 
diction of  the  court,  for  the 'reason  that  the 
defendant  did  not  reside,  before  or  at  the 
time  of  the  bringing  of  the  suit,  in  the  town- 
ship or  precinct  of  the  Justice,  and  that  the 
cause  of  action  did  not  accrue  in  such  pn- 
clnct  or  township.  No  evidence  was  tender- 
ed or  heard  in  behalf  of  this  objection,  nor 
did  the  defendant  in  any  manner  limit  his 
appearance  to  a  special  appearance.  After 
some  discussion  between  counsel,— the  plaln- 
tifTs  counsel  contending  that,  if  any  objec- 
tion to  the  Jurisdiction  existed.  It  had  been 
waived  by  defendant,— the  court,  of  Its  own 
motion,  suggested  that  it  would  postpone  the 
consideration  of  the  question  until  after  some 
evidence  had  been  heard.  Trial  then  com- 
menced on  the  merits,  plaintlfC  offering  his 
witnesses,  and  the  defendant  cross-examining 


them  upon  all  subjects  upon  which  they  tes- 
tified. At  the  conclusion  of  the  testimony  in 
behalf  of  plaintiff  the  defendant  moved  the 
court  for  a  nonsuit  and  dismissal  of  the  ac- 
tion on  two  grounds:  First  that  plaintiff 
had  failed  to  malie  out  a  case  against  the 
defendant,  and  that  suit  had  been  brought 
In  the  name  of  the  wrong  party  plaintiff; 
second,  that  the  court  had  no  jurisdiction  of 
the  defendant,  for  the  reasons  above  suggest- 
ed. It  is  conceded  the  evidence  shows  that 
the  defendant  did  not  reside  in  the  precinct 
or  township  of  the  Justice,  and  that  the  cause 
of  action  did  not  accrue  within  such  town- 
ship or  precinct  Clearly,  then,  the  Justice 
was  originally  without  jurisdiction,  and  the 
defendant  was  entitled  to  dismissal  of  the 
action  on  this  ground  in  the  county  court,  un- 
less he  had  waived  his  right  to  object  It  is 
well  settled  In  this  state  that  where  a  justice 
has  jurisdiction  of  the  subject-matter  of  the 
suit,  as  was  the  case  in  this  Instance,  the 
right  to  a  dismissal  on  the  ground  that  the 
justice  has  no  jurisdiction  over  the  person  of 
the  defendant  because  of  his  residence  in  an- 
other precinct  or  township  Is  a  i)ersonal  priv- 
ilege, which  may  be  waived  by  the  defend- 
ant Railroad  Co.  v.  Roberts,  6  Colo.  333; 
Hardenbroolc  v.  Harrison,  11  Colo.  9,  17  Pac. 
72.  If  the  defendant  made  a 'general  appear- 
ance In  the  county  court  he  waived  his  right 
of  objection  to  the  jurisdiction;  and  ordinari- 
ly, where  the  defendant  appears,  as  In  this 
case,  and  falls  to  state  that  he  appears  spe- 
cially only  for  the  purpose  of  relying  upon 
and  assailing  the  want  of  jurisdiction,  this 
is  a  general  appearance.  Further  than  this, 
however,  before  even  suggesting  any  wadt 
of  jurisdiction,  the  defendant  waived  a  jury, 
and  consented  to  a  trial  by  the  court  In 
addition  to  this,  he  cross-examined  the  wit- 
nesses of  the  plaintiff.  This  he  might  have 
done,  possibly,  without  any  waiver  of  his 
right  to  attack:  the  jurisdiction,  if  be  had  lim- 
ited the  cross-examination  to  those  facts 
which  were  essential  to  establish  the  juris- 
diction, or  want  of  It;  but  it  appears  from 
the  record  that  he  cross-examined  the  wit- 
nesses both  as  to  the  merits  and  as  to  the 
jurisdictional  facts.  Whatever  doubts  there 
might  have  been,  however,  as  to  his  waiver 
of  his  right  to  object  to  Jurisdiction  by  these 
acts,  they  were  entirely  removed  when  he  un- 
dertook, as  he  did,  to  couple  in  the  same  mo- 
tion in  which  he  asked  for  a  dismissal  for 
want  of  Jurisdiction  a  motion  for  a  nonsuit, 
because  the  plaintiff  had  failed  to  make  out 
a  case  on  the  merits.  This  was  unquestion- 
ably a  general  appearance,  and  a  waiver  of 
all  of  his  rights  to  ask  for  a  dismissal  by 
reason  of  want  of  Jurisdiction.  Where  a  de- 
fendant alleges  and  submits  to  the  court  mat- 
ters that  are  nonjurisdictional,  he  recognizes 
the  general  jurisdiction  of  the  court,  and 
waives  all  Irregularities  which  may  have  In- 
tervened in  bringing  him  into  court  ITraaler 
V.  Douglass,  57  Kan.  811,'  48  Pac.  36.  This 
decision  Is  in  full  accord  with  the  doctrine  as 


Digitized  by 


Google 


190 


57  PACIFIC  BEPOBXER. 


(Colo. 


announced  in  Colorado  In  numerous  cases. 
If  the  defendant  desired  to  avail  himself  of 
his  personal  privilege.  It  v?as  his  duty  to  rest 
upon  it,  and  upon  that  alone.  A  party  can- 
not be  permitted  to  blow  hot  and  blow  cold 
at  the  same  time.  By  this  motion  the  defend- 
ant virtually  said  to  the  court:  "The  plain- 
tiff has  failed  to  make  out  his  case  upon  the 
merits,  and  I  therefore  ask  for  a  dismissal 
and  a  Judgment  in  my  favor.  If  you  refuse, 
I  then  Insist  upon  my  right  to  a  dismissal  be- 
cause you  have  no  jiirlsdiction.  You  have 
Jurisdictioh  if  your  Judgment  be  against  the 
plaintiff,  but  you  have  none  if  it  be  against 
me."  Such  a  course  of  practice  cannot  be 
sustained.  By  his  motion  for  a  nonsuit  he 
made  a  general  appearance,  and  waived  all 
right  to  object  to  the  want  of  Jurisdiction  of 
his  person.  Itailroad  Co.  v.  Caldwell,  11  Colo. 
546,  19  Pac.  542.  Even  where  an  appearance 
is,  in  terms,  a  special  appearance,  it  will  op- 
erate as  a  general  appearance,  and  confer  Ju- 
risdiction over  the  person,  If  the  court  is  ask- 
ed to  determine  questions  touching  the  mer- 
its. Gans  V.  Beasiey,  4  N.  D.  140,  59  N.  W. 
714.  The  court  denied  the  motion  for  a  non- 
suit, and  took  under  advisement  the  Jurisdic- 
tional question.  Thereafter  the  motion  was 
sustained,  andtbe  cause  dismissed  for  want 
of  Jurisdiction.  In  this,  for  the  reasons  above 
stated,  the  court  was  in  error,  and  the  Judg- 
ment will  be  reversed.    Beversed. 


(13  Colo.  App.  293) 

MODOC  GOLD-MIN.  CO.  v.  SKILE8. 
(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

FbIKOIPAI,  AMD  AOENT — EviSBNCB — DEOLARATIOMS 

OF  Agent. 
Where  an  alleged  agent  was  proved  to  be 
connected  with  the  principal  in  some  capacity, 
and  to  have  represented  it  in  suits  and  other 
matters,  the  agency  was  shown  sufflciently  to 
admit  his  declarations  that  he  was  manager  for 
the  principal. 

Appeal  from  Lake  county  court 

Action  by  Maggie  Skiles  against  the  Modoc 

Gold-Mining  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Phelps  &  Pendery,  for  appellant 

WILSON,  J.  This  suit  was  to  recover  up- 
on a  time  check  alleged  to  have  been  issued  by 
the  defendant  mining  company.  It  was  be- 
gun in  a  Justice  court,  and  hence  there  are  no 
written  pleadings.  The  time  check  was  in 
words  and  figures  as  follows: 

No.  63.  Leadville,  Colo.,  June  17,  1896. 

This   is   to   certify,   that   DUNCAN   Mc- 

,;;  LKAN    has    worlted   days    for    the 

W  Modoc    Gold-Mining'  Co.    as    Topuian,    at 
§  1^:^ —  per  day $227.50 


Deductions: 
Deduct  for 
Deduct  for 


$- 


S 
ti 


Balance  due $227.50 

G.  P.  Goodier. 
Endorsed:    Duncan  McLean. 


The  only  qnestlon  relied  upon  and  discussed 
by  counsel  for  appellant  is  that  the  court  erred 
in  admitting  the  time  check  In  evidence  over 
the  objection  of  defendant  It  will  be  obsen'- 
ed  that  the  instrument  does  not  show  upon 
Its  face  In  what  capacity  the  drawer  claimed 
to  act  it  at  all,  for  the  defendant.  It  in  any 
event,  devolved  upon  the  plaintiff  to  show 
that  Goodier  was  the  agent  of  defendant,  au- 
thorized to  execute  such  Instruments.  The 
only  evidence  as  to  the  authority  of  Goodier 
to  act  for  or  bind  the  company  in  any  man- 
ner was  that  of  one  witness,  who  testified 
substantially  that  be  knew  Goodier  was  con- 
nected with  the  defendant  company  in  some  ca- 
pacity; that  he  had,  to  the  personal  knowl- 
edge of  the  witness,  represented  the  company 
in  various  suits  and  in  other  matters;  and 
that  at  various  times  during  nearly  two  years 
previous  he  had  stated  to  witness  that  he  was 
its  manager.  It  Is  elementary  that  the  au- 
thority of  a  supposed  agent  cannot  be  estab- 
lished by  his  own  declarations  or  admissions. 
If  the  agency  Is  shown  by  other  proof,  the 
declarations  of  the  agent  may  then  be  admit- 
ted, but  not  otherwise.  In  this  case  it  must 
be  confessed  that  the  proof  of  agency  was  not 
very  strong  nor  conclusive,  but  applying  the 
liberal  rule  laid  down  by  our  supreme  court 
in  similar  cases,  we  think  that  It  was  suffi- 
cient to  make  a  prima  facie  case,  and  to  ren- 
der as  competent  evidence  the  declarations  of 
Goodier.  la.  Extension  Co.  v.  Coby,  7  Colo. 
300,  3  Pac.  483,  which,  like  this,  was  a  suit 
upon  a  laborer's  time  check,  the  court  said: 
"As  already  Intimated,  very  slight  proof  in 
cases  like  this  would  be  sufficient  to  raise  a 
presumption  of  agency,  and  cast  upon  defend- 
ant the  burden  of  showing  that  no  such  rela- 
tion existed  between  it  and  the  party  profess- 
ing to  act  in  its  behalf.  This  rule  Is  based 
upon  the  fact  that  knowledge  on  the  snbject 
Is  fully  possessed  by  defendant  and  perhaps 
difficult  of  attainment  by  plaintiff."  Here  It 
was  shown  positively  that  Goodier  was  con- 
nected with  the  company  In  some  capacity, 
and  that  he  had  represented  It  In  suits  and 
other  matters.  This,  In  connection  witji  the 
declarations  of  Goodier  that  he  was  the  man- 
ager of  the  company,  was,  we  think,  sufficient 
to  raise  such  a  presumption  of  agency  as,  un- 
der the  rule  announced  by  the  supreme  court, 
would  impose  upon  defendant  the  burden  of 
disproving  it.  Whether  or  not  the  agency  ex- 
isted was  peculiarly  within  the  knowledge .  of 
the  defendant.  It  could  easily  have  shown  it, 
if  Goodier  was  not  its  agent:  but  it  did  not 
offer  nor  Introduce  any  evidence.  This  being 
the  only  question  raised,  the  judgment  will 
be  affirmed.    Affirmed. 


(13  Colo.   App.    2t>3) 

BBUCE  V.  ENDICOTT. 

(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

ApPEAi. — Record. 

Whore  the  abstract  of  record  does  not  show 

date  of  fiilDg  papers  in  lower  court  contaiua  no 
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Btatement  of  the  contents  of  the  pleadings,  or 
the  points  relied  on  for  reversal,  and  does  not 
»how  that  judgment  wa?  ever  rendered,  the  ap- 
peal will  be  dismissed. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Edwin  S.  Bruce  against  J.  D.  En- 
dicott.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Appeal  dismissed. 

A.  W.  Lennard  and  James  H.  Mechem,  for 
appellant 

PER  CURIAM.  We  have  here  a  printed 
document  which  la  labeled  "Abstract  of  Rec- 
ord." The  very  most  that  can  be  said  for  It 
is  that  It  is  an  index,  probably  incomplete,  of 
the  record.  It  does  not  show  the  date  of  the 
filing  of  any  of  the  papers  in  the  court  below. 
It  contains  no  statement  whatever  of  the  con- 
tents of  any  pleading.  It  sets  forth  none  of 
the  points  relied  on  for  a  reversal.  It  con- 
tains nothing  to  make  the  assignment  of  er- 
rors intelligible.  It  does  not  indicate  that 
any  judgment  In  favor  of  either  party  was 
ever  rendered  in  the  cause.  It  Is  not  even 
an  attempt  at  compliance  with  our  rules.  It 
exhibits  nothing  for  the  court  to  act  upon. 
Wieland  v.  Potter,  6  Colo.  App.  451,  46  Pac. 
370;  Gottlieb  v.  Frost,  6  Colo.  jVpp.  452,  41 
Pac.  508;  Brewing  Co.  v.  Howlett,  6  Colo. 
App.  559,  42  Pac.  186;  Grant  v.  Leach,  8  Colo. 
App.  261,  45  Pac.  510;  Otto  v.  Hill  (Colo. 
App.)  53  Pac.  614;  Kelly  v.  Doyle  (Colo.  App.) 
54  Pac.  394;  Johnson  v.  Spohr  (Colo.  App.) 
.56  Pac.  63.  The  appeal  will  be  dismissed. 
Dismissed. 


(13  Colo.   Adp.   26S) 

LEE-KINSEY  IMPI^MENT  CO.  v.  JENKS. 

(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

KBW  TbIAL — ^NEWLTrDlSCOVERBD    EviSENClI — DCS 
DiUOBNCB — APPUOATION. 

1.  In  an  application,  by  a  corporation,  for  a 
new  trial  because  of  newly-discovered  evidence, 
an  affidavit  of  one  of  its  officers,  that  the  corpo- 
ration discovered  the  alleged  new  evidence  on  a 
certain  day,  and  did  not  know  of  it  in  time  to 
produce  jt  on  the  former  trial,  by  the  exercise 
of  the  utmost  diligence,  is  insufficient,  in  that 
it  does  not  appear  that  the  facts  are  within  bis 
knowledge,  and  that  no  other  officer  or  agent 
of  the  corporation  did  not  know  of  the  evidence 
in  time  fpr  trial. 

2.  A  new  trial  will  not  be  granted,  because  of 
newly-discovered  evidence,  where  the  witness 
to  testify  to  the  alleged  new  evidence  was  dis- 
covered by  the  moving  party  after  the  trial  had 
commenced,  but  four  days  before  its  close, 
where  it  does  not  appear  that  any  effort  was 
made  to  procure  his  attendance  after  his  ,dis- 
covery,  or  what  his  testimony  would  have  Been 
if  he  bad  testified. 

3.  An  application  for  a  new  trial  because  of 
newly-discovered  evidence  mast  show  what  the 
evidence  is,  and  why  it  was  not  discovered 
sooner. 

Appeal  from  Arapahoe  comity  court. 

Action  by  Lee-IClnsey  Implement  Company 
against  George  W.  Jenks.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

W.  J.  Weeber,  fot  appellant  Mclntyre  & 
Bray,  for  appellee. 


THOMSON,  J.  On  the  15th  day  of  April, 
1896,  Frank  C.  Jackson  gave  the  appellant  a 
chattel  mortgage  upon  a  bay  press.  The  hay 
press  was  located  In  Arapahoe  county,  but, 
through  some  oversight  the  mortgage  was  re- 
corded In  Weld  county,  and  not  In  Arapahoe 
county.  Afterwards,  on  the  26tb  day  of  Jane, 
1896,  Jackson  gave  a  mortgage  upon  the  samo 
hay  press  to  the  appellee.  The  Indebtedness 
due  the  latter  being  unpaid,  he  took  possession 
of  the  property,  and  the  appellant  brought  re- 
plevin against  him  to  recover  It  alleging  title 
under  its  chattel  mortgage.  At  the  trial,  the 
plaintiff  offered  its  chattel  mortgage  In  evi- 
dence, but  the  court  excluded  the  Instrument 
on  the  ground  that  It  had  not  been  recorded 
In  the  county  where  the  property  was  situat- 
ed. To  render  the  mortgage  admissible,  the 
plaintiff  undertook  to  prove  that  the  defendant 
had  actual  notice  of  its  existence  at  the  time 
its  own  was  executed,  but  the  effort  was  a 
failure,  and  judgment  was  rendered  for  the 
defendant  The  plaintiff  then  moved  for  a 
new  trial  on  the  ground  of  newly-discovered 
evidence.  Accompanying  the  motion  was  the 
following  affidavit  of  C.  F.  Reed,  the  plain- 
tiff's secretary:  "C.  F.  Reed,  being  first  duly 
sworn,  on  oath  says  that  he  is  secretary  of 
the  Leo-KInsey  Implement  Company;  that  the 
trial  of  the  above-entitled  case  was  had  on 
the  J.7th  dajr  of  March,  1897;  that  prior  to  that 
time  plaintiff  used  due  diligence  to  find  Frank 
C.  Jackson,  a  material  witness  In  the  case  in 
behalf  of  plaintiff,  made  inquiry  of  his  mother, 
In  the  city  of  Denver,  and  of  others  who  knew 
him,  as  to  where  said  Frank  C.  Jackson  was 
located  or  could  be  foimd,  but  could  not  ascer- 
tain where  he  could  be  found;  that  on  the 
18th  of  March,  1897,  plaintiff  was  informed 
that  said  Jackson  was  working  on  Clear  creek, 
near  the  Platte  river;  that  said  plaintiff 
searched  for  him  all  the  afternoon  of  the  18th. 
and  all  of  the  forenoon  of  the  19th.  day  of 
March,  In  the  vicinity  of  said  Clear  creek  and 
Platte  river,  and  found  that  he  had  been  there, 
but  was  not  there  then;  that  on  the  afternoon 
at  the  19th  day  of  March,  1897,  plaintiff  was 
Informed  that  said  Jackson  was  in  LeadvIUe, 
Colo.;  that  on  Monday  afternoon,  the  22d  day 
of  March,  1897,  said  plaintiff  discovered  evi- 
dence which  will  establish  the  fact  that  George 
W.  Jenks,  the  defendant,  had  knowledge,  on 
and  before  the  26th  day  of  June,  1896,  that 
the  Jackson  hay  press  No.  730,  In  question  In 
this  action,  was  mortgaged  to  the  above-named 
plaintiff,  and  was  not  then  free  and  clear  from 
all  Incmubrance;  that  said  evidence  Is  new, 
material  to  the  issue,  and  not  cumulative,  and 
will  change  the  result  of  this  cause;  that 
plaintiff  did  not  know  of  the  existence  of  said 
evidence  at  the  time  of  the  trial,  and  could 
not,  by  the  exercise  of  the  utmost  diligence, 
have  discovered  and  produced  the  same  upon 
the  former  trial." 

Our  statement  of  the  facts  leading  up  to  the 
trial  and  judgment  Is  composed  largely  of 
Inferences  drawn  from  the  abstract  and  argu- 
ments.   The  printed  abstre^ct  prepared  for  the 
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appellant  throws  little  light  npon  the  caiae,  and 
falls  considerably  short  of  being  a  compliance 
with  our  rules.  Without  a  knowledge  which 
the  abstract  does  not  Impart,  the  affidavit 
would  be  unintelligible.  Instead,  however,  of 
dismissing  the  appeal  on  account  of  the  in- 
sufficient abstract,  we  shall  look  Into  the  rea- 
sons which  are  presented  for  a  reversal  of  the 
Judgment. 

Two  errors  are  alleged.  The  first  is  the  de- 
nial of  the  motion  for  a  new  trial;  and  the 
second,  the  form  of  the  judgment  The  de- 
fects In  the  Judgment  were  cured  after  its  en- 
try by  a  proper  proceeding,  and  a  supple- 
mental transcript  filed  in  this  court  showing 
the  correction.  There  is  therefore  but  one 
question  left,  and  that  Is  whether  the  court 
erred  In  refusing  a  new  trial. 

One  of  the  grounds  for  a  new  trial,  enu- 
merated in  the  Code,  Is  newly-discovered  evi- 
dence material  for  the  party  making  the 
application,  and  which  he  could  not,  with  rea^ 
sonable  diligence,  have  discovered  and  pro- 
duced at  the  trial.  But  the  party  desiring  a 
second  trial  must  show  by  his  application 
what  diligence  he  used  in  preparing  for  the 
first;  how  the  new  evidence  was  discovered; 
what  it  consists  of,  and  what  facts  it  will  ea- 
tablisb;  why  it  was  not  discovered  before  the 
trial;  and  must  make  It  clear  that  the  fail- 
ure to  produce  the  evidence  was  not  through 
'  his  own  want  of  diligence.  Barton  v.  Laws, 
4  C!olo.  App.  212,  35  Pac.  284.  Many  of  the 
essential  requisites  of  such  an  application  are 
wanting  in  this  one.  Mr.  Reed  did  not  say 
that  the  preiiaratlon  of  this  case  for  trial  was 
specially  intrusted  to  him,  or  that  the  man- 
agement of  the  plaintiff's  litigation  was  part 
of  his  duties  as  secretary;  nor  as  the  plain- 
tiff, being  a  corporation,  presumably  had  oth- 
er officers  and  agents  by  whose  acts  and 
knowledge  it  would  be  bound,  did  he  state 
how  what  the  plalntUf  did  or  did  not  do,  or 
what  it  did  or  did  not  know,  happened  to  be 
within  his  knowledge,  or  how  It  was  that  he 
knew  that  the  evidence  mentioned  in  the  af- 
fidavit was  discovered  on  the  22d  day  of 
March,  1897.  Mr.  Reed  may  have  been  entire- 
ly conscientious  In  making  the  affidavit,  and 
yet  some  other  officer  or  agent  of  the  plaln- 
tiCr  may  have  had  charge  of  this  suit,  and 
may  have  known,  long  before  the  trial,  that 
the  very  evidence  of  which  the  affidavit 
speaks  could  be  procured,  and  may  not  have 
imparted  his  information  to  Mr.  Reed.  The 
affidavit  stated  that  the  plaintiff  Instituted  a 
search  for  Mr.  Jackson,  and  failed  to  find  him 
until  the  19th  day  of  March,  1807.  But,  al- 
though the  trial  was  commenced  on  the  17tb, 
yet,  by  reason  of  postponements  and  delays. 
It  was  not  concluded  until  the  23d,  so  that 
the  witness  was  found  four  days  before  the 
conclusion  of  the  trial;  and  the  affidavit  did 
not  state  that  any  effort  was  made,  after  he 
was  found,  to  procure  his  attendance  at  the 
trial,  or  that  his  attendance  after  the  19th,  or 
on  any  day  before  the  23d,  of  March,  would 
not  buro  t>cea  In  ample  timet.    The  afildavU 


did  not  atate  what  Jackson  would  have  tes- 
tified to  if  be  had  been  present,  or  show  that 
his  testimony  would  have  been  of  the  least 
consequence  to  the  plaintiff.  The  affidavit 
alleged  the  discovery  of  new  evidence  on  the 
22d  day  of  March,  but  it  did  not  show  how 
the  evidence  was  discovered;  it  did  not  state 
in  what  the  evidence  consisted,  whether  writ- 
ten documents  or  the  testimony  of  witnesaea; 
and  it  gave  no  reason  whatever  why  the  erV 
dence  was  not  discovered  sooner.  The  lan- 
guage employed  could  not  have  been  more 
general.  It  gave  conclusions,  but  no  facts. 
Every  word  of  the  affidavit  may  have  been 
true,  and  the  plaintiff,  In  the  matter  of  se- 
curing evidence,  been  chargeable  with  the 
grossest  negligence.  The  application  was  ut- 
terly insufficient  and  a  new  trial  was  very 
properly  denied.  Let  the  Judgmmt  be  af- 
firmed.   Affirmed. 


06  Or.  lai 
CARNEY  ▼.  DUNIWAT  et  aL 

(Supreme  Conrt  of  Oregon.    May  22,  1S09.) 
NoHsuiT — Waivbb — Cokpokahonb — Ultba.    Tibss 

— ^AOOOUUOOATIOII  INDORSBUBNT — BUBDBM 

or  Fboot — Ebbob  Cubhd. 

1.  Defendant  does  not  waive  b  motion  for 
nonsuit  by  introducing  evidence  after  it  waa 
overruled,  under  Hill's  Ann.  LSws,  |  24Q,  au- 
thorizing a  nonsuit  where  plaintiff  fails  to  malca 
■  case  for  the  jury. 

2.  Error  afflrmatively  disclosed  by  the  record 
will  not  be  presumed  to  have  been  subsequent- 
ly cured,  where  the  record  is  silent  in  that  re- 
spect 

3.  On  an  issue  whether  an  accommodation  in- 
dorsement of  a  note  by  a  corporation  was  ultra 
vires,  the  production  of  the  note,  with  the  in- 
dorsement by  the  payee,  does  not  shift  on  the 
corporation  the  burden  of  showinc  its  want  of 
authority,  where  the  evidence  of  the  payee  also 
discloses  the  character  of  the  indorsement. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; Henry  E.  McOlnn,  Judge. 

Action  by  W.  W.  Carney  against  H.  B. 
Duniway  and  another.  From  a  Judgment  for 
plaintiff,  defendant  the  Brower  &  Thompson 
Lumber  Company  appeals.    Reversed. 

This  la  an  action  againat  H.  R.  Duniway  and 
the  Brower  &  Thompson  Lumber  Company,  a 
private  corporation,  to  recover  on  four  cer- 
tain promissory  notes,  aggregating  in  amount 
about  the  sum  of  $17,000,  made  by  the  defend- 
ant Duniway  and  indorsed  before  delivery, 
"Brower  &  Thompson  Lumber  Co.,  by  E.  H. 
Thompson,  Manager."  The  complaint  nttex 
alleging  the  making  of  the  notes  by  Duniway, 
and  the  incorporation  of  the  Brower  &  Thomp- 
son Lumber  Company,  avers  that  the  corpora- 
tion, "for  a  valtuble  consideration  to  It  paid, 
duly  indorsed"  such  promissory  notes,  "and 
then  and  there  promised  and  agreed  to  pay 
the  same  at  maturity."  Duniway  made  no 
defense  to  the  action,  and  a  Judgment  by  de- 
fault was  rendered  against  him.  The  Brower 
&  Thompson  Lumber  Company  answered,  de- 
nying,' among  other  things,  that  it  indorsed 
the  notes  in  question  for  a  valuable  considera- 
tion or  at  all,  and  afilrmatively  alleged  that 
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BDCh  pretended  Indorsement  was  made  with- 
out it8  authority  by  E.  H.  Thompson,  Its  man- 
ager, for  the  mere  accommodation  of  the  de- 
fendant Dunlway,  and  without  consideration. 
The  reply  put  In  Issue  the  affirmative  allega- 
tions of  the  answer,  and,  among  other  things, 
alleged  that  all  the  stock  of  the  Brower  & 
Thompson  Lumber  Company,  except  a  small 
number  of  shares,  was  owned  and  controlled 
by  Dunlway  and  Thompson,  and  that  the 
notes  In  suit  were  given  for  money  advanced 
by  the  plaintiff  to  Dunlway  for  the  use  and 
benefit  of  the  defendant  corporation  and  the 
Dunlway  Lumber  Company.  The  trial  re- 
sulted In  a  verdict  and  Judgment  for  plaintiff 
against  the  Brower  &  Thompson  Lumber  Com- 
pany, from  which  It  appeals,  assigning  as  er- 
ror the  overruling  of  its  motion  for  a  nonsuit 
made  at  the  close  of  the  plaintiff's  testimony. 

J.  V.  Beach  and  G.  H.  Durham,  for  appel- 
lant.   Joseph  Simon,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  Before 
proceeding  to  a  consideration  of  the  merits,  it 
is  necessary  to  dispose  of  a  preliminary  ques- 
tion of  practice,  which  It  is  insisted  by  the 
plaintiff's  counsel  will,  when  correctly  deter- 
mined, require  an  affirmance  of  the  Judgment 
without  further  examination.  The  bill  of  ex- 
ceptions contains  all  the  evidence  given  prior 
to  the  motion  for  a  nonsuit,  but  does  not  af- 
firmatively show  that  no  evidence  was  Intro- 
duced after  the  motion  was  overruled.  The 
plaintiff  contends  that  a  defendant  waives  his 
motion  for  a  nonsuit  by  proceeding  with  his 
defense  and  putting  In  testimony  In  his  own 
behalf  after  the  motion  has  been  overruled, 
and  it  will  be  presumed  that  such  proceeding 
was  bad  In  this  case,  in  the  absence  of  an  af- 
firmative showing  to  the  contrary,  but,  if  this 
is  ncFt  so,  then.  Inasmuch  as  the  court  will  not 
review  the  ruling  on  a  motion  for  a  nonsuit 
where  the  defect  In  the  plaintiff's  case  has 
been  cured  by  subsequent  testimony  (Bennett 
V.  Express  Co.,  12  Or.  49,  6  Pac.  160),  it  will 
be  presumed,  where  the  record  Is  silent,  that 
such  testimony  was  introduced  after  the  mo- 
tion was  overruled.  The  rule  In  the  federal 
and  some  of  the  state  courts  is  that  a  mo>tion 
by  a  defendant  for  an  Involuntary  nonsuit  or 
for  a  verdict  in  his  favor  is  waived  by  the 
subsequent  Introduction  by  him  of  testimony 
in  the  further  progress  of  the  case.  Railway 
Co.  V.  Cummings,  106  U.  S.  700,  1  Sup.  Ct 
4fl3;  Railroad  Co.  v.  Hawthorne,  144  TJ.  S. 
202,  12  Sup.  Ct  591;  Insurance  Co.  v.  Smith, 
124  U.  S.  405,  8  Sup.  Ct.  534;  Bogk  v.  Gas- 
sert,  149  U.  8.  17,  IS  Sup.  Ct  738;  Elliott, 
Gen.  Prac.  S  881.  But  such  has  never  been 
regarded  as  the  rule  in  this  state,  nor  do  we 
think  it  ought  to  prevail  where  the  statute 
provides,  as  it  does  here,  that  a  Judgment  of 
nonsuit  may  be  given  on  motion  of  the  de- 
fendant "when  upon  the  trial  the  plaintiff  fails 
to  prove  a  cause  sufficient  to  be  submitted  to 
the  Jnry."  Hill's  Ann.  Laws,  f  246.  The  su- 
pretpe  court  of  the  United  States  holds  that 
67  P.— 13 


the  federal  courts  have  no  power  to  order  a 
nonsuit  without  the  plaintiffs  acquiescence. 
Elmore  v.  Grymes,  1  Pet.  469;  Crane  v.  Mor- 
ris, 6  Pet  598;  Sllsby  v.  Foote,  14  How.  218; 
Castle  V.  Bullard,  23  How.  172.  And  in  many 
states  the  rule  Is  the  same.  16  Am.  &  Eng. 
Enc.  Law,  733.  Where  this  doctrine  prevails, 
the  practice,  when  the  plaintiff  fails  to  make 
out  his  case,  is  for  the  defendant  to  move  the 
court  to  direct  a  verdict  in  his  favor;  and  al- 
though, as  said  by  Mr.  Justice  Field  in  Oscan- 
yan  v.  Arms  Co.,  103  TJ.  S.  261,  the  difference 
between  such  a  motion  and  one  for  a  nonsuit 
is  in  many  respects  "rather  a  matter  of  form 
than  of  substance,"  yet  it  is  sufficient  to  dis- 
tinguish the  practice  where  it  prevails  from 
what  it  should  be  under  statutes  similar  to 
oucs.  Under  our  statute  the  defendant  is  en- 
titled to  an  Involuntary  nonsuit,  as  a  matter 
of  right  if  the  plaintiff  fails  to  prove  a  cause 
sufficient  to  be  submitted  to  the  Jury;  and,  in 
our  opinion,  he  does  not  waive  his  motion  by 
subsequently  offering  evidence  in  his  own  be- 
half, any  more  than  he  waives  other  points 
ruled  adversely  to  him  by  proceeding  with 
the  trial.  Nor  do  we  think  the  court  can  In- 
dulge in  any  presumption  that  the  error  In 
overruling  such  motion  was  thereafter  cured, 
unless  it  is  made  affirmatively  so  to  appear. 
It  Is  true,  a  general  presumption  obtains,  in 
all  legal  proceedings,  that  a  Judicial  tribunal 
acts  according  to  law,  and  an  appellant  is  re- 
quired to  rebut  this  presumption  by  showing 
clearly  and  affirmatively  from  the  record  that 
there  is  error  in  the  proceedings  sought  to  be 
reviewed.  He  must  overcome  every  reason- 
able Intendment  In  favor  of  the  regularity  of 
such  proceedlng,~  and  when  a  material  fact, 
necessary  to  establish  error.  Is  omitted  from 
the  record,'  the  presumption  on  appeal  Is  that 
it  would  have  sustained  the  decision  If  in- 
cluded. It  has  accordingly  been  held  that  al- 
lowing a  husband  to  testify  to  a  conversation 
with  his  wife  was  not  reversible  error.  In  the 
absence  of  an  affirmative  showing  that  she 
did  not  consent  to  such  testimony,  either  di- 
rectly, or  by  offering  herself  as  a  witness 
(Long  V.  Lander,  10  Or.  179);  and,  again,  that 
the  court  would  presume  that  evidence  was 
given  on  the  trial  to  warrant  an  instruction,  if 
the  record  is  silent  (State  v.  Lee  Yan  Yan,  Id. 
365).  It  is  because  of  this  presumption  in  fa- 
vor of  the  regularity  of  the  proceedings  of  the 
court  below  that  it  has  been  the  uniform  hold- 
ing of  this  court,  on  an  appeal  from  a  Judg- 
ment where  the  overruling  of  a  motion  for  a 
nonsuit  Is  assigned  as  error,  that  the  court 
will  presume,  in  favor  of  such  judgment  that 
there  was  evidence  sufficient  at  the  time  the 
motion  was  made  to  carry  the  case  to  the  • 
Jury,  although  not  shown  in  the  bill  of  excep- 
tions, unless  the  record  affirmatively  shows 
the  contrary.  Woods  v.  Courtney,  16  Or.  121, 
17  Pac.  745;  Roberts  ▼.  Parrlsh,  17  Or.  583, 
22  Pac.  136;  Atterberry  v.  Railway  (3o.,  18 
Or.  85,  22  Pac.  527;  Coffin  v.  Hutchinson,  22 
Or.  554,  30  Pac.  424;  Schaefer  v.  Stein,  29  Or. 
147,  45  Pac.  301.    But,  while  the  rule  that 
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error  will  not  be  presumed  on  appeal  Is  well 
settled,  It  Is  equally  true  that  where  error  is 
affirmatively  shown  It  will  not  be  presumed, 
because  the  record  Is  silent,  that  it  was  sub- 
sequently corrected  or  rendered  harmless,  but 
it  must  affirmatiyely  so  appear,  or  the  Judg- 
ment will  be  reversed.  "While  it  is  true  tliat 
error  will  never  be  presumed,"  says  Mr.  Chief 
Justice  Strahan,  "the  converse  of  the  proposi- 
tion is  equally  true.  When  error  does  af- 
firmatively appear,  it  will  not  be  presumed 
that  It  was  renilered  harmless  or  removed.  If 
it  were  so,  the  respondent  must  see  to  it  that 
the  matter  which  renders  it  harmless  or  re- 
moves it  is  made  to  affirmatively  appear  in 
the  bill  of  exceptions."  Du  Bois  v.  Perliins, 
21  Or.  190,  27  Pac.  1044;  Niclium  v.  Gaston, 
24  Or.  380,  33  Pac.  671,  and  35  Pac.  31;  2 
Enc.  PI.  &  Prac.  426.  If,  therefore,  the  bill 
of  exceptions  in  this  case,  which  purports  to 
contain  all  the  evidence  Introduced  on  the 
trial  up  to  the  time  of  defendant's  motion  for 
a  nonsuit,  affirmatively  shows  that  the  plain- 
tiff had  not  at  that  time  proven  a  cause  suf- 
ficient to  be  submitted  to  the  Jury,  in  conse- 
quence of  which  the  defendant  was,  under  the 
statute,  entitled  to  a  compulsory  nonsuit,  it 
will  not  be  presumed  that  the  error  in  over- 
ruling the  motion  was  cured  or  rendered 
harmless  by  some  subsequent  proceedings  on 
the  trial,  in  the  absence  of  a  showing  to  that 
effect. 

We  come,  therefore,  to  the  consideration  of 
the  question  as  to  whether  the  motion  was 
well  taken.  The  bill  of  exceptions  discloses 
that  the  testimony  given  on  behalf  of  plain- 
tiff was  to  the  effect  that  some  time  in  1891 
the  plaintiff  entered  into  an  arrangement 
with  the  defendant  Duniway,  who  was  presi- 
dent of  a  corporation  Icnown  as  the  U.  R. 
Duniway  Lumber  Company,  and  also  of  the 
defendant  corporation,  by  the  terms  of  which 
be  was  to,  and  did,  advance  and  loan  to  Duni- 
way the  sum  of  alx>ut  $20,000,  in  considera- 
tion of  which  he  should  be  employed  by  the' 
Duniway  Lumber  Company  for  the  term  of 
one  year  at  a  salarj'  of  $1,800,  and  at  the 
end  of  which  time  he  was  to  have  the  option 
of  either  a  return  of  his  money,  with  8  per 
cent  interest  thereon,  or  such  an  amount  of 
stock  in  the  Duniway  Lumber  Company  or 
the  defendant  corporation  as  it  would  pur- 
chase at  a  valuation  to  be  determined  In  a 
specified  manner.  At  the  expiration  of  the 
contract  he  elected  to  demand  the  return  of 
his  money,  but  Duniway  was  unable  to  repay 
the  same;  and,  after  some  considerable  nego- 
tiation. It  was  agreed  that  he  should  make 
.and  execute  to  the  plaintiff  four  promissory 
notes,  described  In  the  complaint,  and  that 
they  should  be  Indorsed  by  the  defendant  cor- 
poration, which  was  done  accordingly.  The 
testimony  in  relation  to  such  indorsements  is 
confined  to  the  evidence  of  the  plaintiff  him- 
self, from  which  It  appears  that  Duniway 
first  offered  to  give  him  unsecured  notes,  but 
this  was  not  acceptable,  and  after  several 
days'  negotiation  it  was  suggested  by  the 


plaintiff  that  the  Indorsement  of  the  Brower 
&  Thompson  Lumber  Company  be  obtained. 
This  Duniway  promised  to  secure,  if  possible, 
and,  after  some  delay,  finally  succeeded  in 
persuading  Mr.  Thompson,  the  manager  ot 
the  company,  to  indorse  its  name  on  the 
notes;  and  thereupon  they  were  delivered  to. 
and  accepted  by,  the  plaintiff.  This  is  the 
substance  of  all  the  testimony  In  reference  to 
such  Indorsements,  Thompson's  authority  to 
make  them,  and  the  consideration  therefor, 
and  shows  nothing  more  than  that  they  were 
made  by  Thompson  for  the  accommodation 
of  the  defendant  Duniway.  Now,  Judicial 
authority  is  practically  unanimous  tliat,  with 
certain  exceptions,  not  material  to  be' noted 
at  this  time,  no  corporation  has  the  power, 
by  any  form  of  contract  or  indorsement,  to 
become  a  surety  or  guarantor  for  another, 
and  especially  to  make  or  indorse  commercial 
paper  for  the  mere  accommodation  of  anoth- 
er. 1  Rand.  Com.  Paper,  §  332;  4  Thomp. 
Corp.  S§  5721,  5739;  iEtna  Nat  Bank  v.  Char- 
ter Oak  Life  Ins.  Co.,  50  CMin.  1«7;  West  St 
Louis  Sav.  Bank  v.  Shawnee  Co.  Bank,  95  U. 
S.  557;  Bank  of  Genesee  v.  Patcbin  Bank,  13 
N.  Y.  300;  National  Park  Bank  v.  German- 
American  M.  W.  &  S.  Co.,  lie  N.  Y.  281,  22 
N.  R  567.  Nor  is  this  doctrine  questioned  by 
the  plaintiff's  counsel,  but  he  contends  that, 
the  notes  in  suit  having  been  produced,  and 
the  indorsements  of  the  defendant  corpora- 
tion proved,  it  will  be  presumed  that  such 
Indorsements  were  made  In  the  usual  course 
of  business,  and  the  burden  of  proving  their 
validity  is  upon  the  defendant;  citing  Ken- 
ney  v.  Walker,  29  Or.  41,  44  Pac.  501;  Owens 
V.  Snell,  Heitsbu  &  Woodward  Co.,  29  Or. 
482,  44  Pac.  827;  Lafayette  Sav.  Bank  v.  St 
Louis  Stoneware  Co.,  2  Mo.  App.  299.  But 
the  plaintiff  himself  testified  in  detail  to  the 
facts  and  circumstances  surrounding  the  ex- 
ecution and  indorsement  of  the  notes,  and 
thus  rebutted  any  presumption  which  might 
otherwise  attach  to  the  mere  production  of 
the  notes,  and  proof  of  defendant's  indorse- 
ment thereon.  Many  authorities  are  cited  in 
reference  to  the  rights  of  a  bona  fide  purchas- 
er of  commercial  paper,  Indorsed  as  the  notes 
In  question;  some  of  them  being  to  the  effect 
that  "where  a  corporation  has,  under  any  cir- 
cumstances, power  to  Issue  negotiable  paper, 
the  bona  fide  holder  has  the  right  to  presume 
that  it  was  issued  under  circumstances  which 
gave  the  requisite  authority,  and  the  negotia- 
ble paper  of  a  corporation,  which  appears  on 
Its  face  to  have  been  duly  issued  by  such  cor- 
poration, and  in  conformity  with  the  provi- 
sions of  Its  charter,  is  valid  in  the  hands  of  a 
bona  fide  holder."  Genesee  Co.  Sav.  Bank 
V.  Michigan  Barge  Co.,  52  Mich.  446,  17  N.  W. 
790,  and  18  N.  W.  206.  See,  also,  Daniel. 
Neg.  Inst.  §  160.  But  these  authorities  and 
this  rule  can  have  no  application  to  the  case 
in  hand,  because  this  action  is  brought  by  the 
original  payee,  and  not  by  some  person  claim- 
ing to  be  a  bona  fide  holder  for  value. 
It  follows  from  these  views  that  the  de- 
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fendant's  motion  for  a  nonsuit  tvas,  upon  the 
record  as  It  stood  at  the  time  it  was  made, 
well  talcen,  and  the  court  erred  in  denying  it 
The  Judgment  must  therefore  be  reversed, 
but  the  cause  will  be  remanded  for  such  fur- 
ther proceedings  as  may  be  proper,  not  in- 
consistent with  this  opinion. 


(38  Or.  495) 

NOTTINGHAM  et  aL  v.  McKENDBICK  et  al. 
(Supreme  Court  of  Oregon.    May  22,  18S)9.) 

APPAAI.  and  EbBOB — DiSlIISSAIr— Apfbxl    Dhsbr- 
TAXINQ — FlUNO  ABSTKACTS. 

1.  An  appeal  will  not  be  dismissed  on  the 
ground  that  the  transcript  was  filed  before  the 
appeal  was  perfected. 

2.  Appellants,  who  beTe  acted  in  good  faith 
and  with  fair  diligence  in  their  efforts  to  com- 
plete and  file  a  proper  appeal  undertaking,  will 
be  permitted  to  file  the  perfected  undertaking 
out  of  time. 

3.  Where  a  cause  was  regularly  on  the  dock- 
et, and  ap^IIant  was  but  2  days  in  default  In 
filing  a  printed  abstract  of  the  record,  under 
rule  4  (37  Pac.  vi.),  requiring  an  abstract  to  be 
filed  within  20  days  after  filing  transcript, 
when  motion  to  dismiss  was  served,  and  the  de- 
lay has  not  resulted  in  material  injury  to  re- 
spondent, and  was  caused  b^  a  misunderstand- 
ing of  the  rule,  appellant  will  be  permitted  to 
file  the  abstract  within  a  time  fixed  by  the 
court. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty. 

Action  by  Nottingham  &  Co.  against  J.  Mc- 
Kendrick  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  On  motion  to  dl8- 
mlss  appeal.    Overruled. 

Spencer  &  Hotter  and  X.  N.  Steeves,  for 
appellants.    P.  L.  Keenan,  for  respondents. 

PER  CURIAM.  The  appeUants  filed  their 
notice  of  appeal  and  undertaking  on  Septem- 
ber 27,  1898,  and  the  transcript  on  October  4, 
1898,— the  second  day  of  the  term.  On  the  1st 
day  of  Octoljer  exceptions  were  taken  to  the 
sufficiency  of  the  surety  on  the  undertaking, 
and  on  the  17th  he  appeared  before  the  clerk 
of  the  court  below  for  the  purpose  of  Justify- 
ing; but  that  officer  found  he  was  unable  to 
Justify,  and  at  once  notified  the  appellants, 
who  thereupon,  on  the  4th  day  of  November, 
filed  a  new  undertaking,  but  without  notice 
to  respondents.  On  March  29,  1899,  respond- 
ents served  a  motion  to  dismiss  the  appeal  on 
appellants,  and  filed  it  the  next  day  with  the 
clerk  of  this  court.  The  motion  assigns  as 
reasons  for  the  dismissal,  among  others,  that 
the  transcript  of  the  cause  was  filed  before 
the  appeal  was  perfected,  that  no  appeal  has 
ever  been  perfected,  and  that  the  appellants 
did  not  ffie  an  abstract  of  the  record  within 
20  days  after  the  filing  of  the  transcript,  as 
required  by  rule  4  (.'}"  Pac.  vi.),  or  obtain  an 
extension  of  time  therefor.  On  April  17tb, 
when  the  motion  was  brought  on  for  hearing, 
the  appellants  served  notice  upon  the  respond- 
ents that  they  would  move  the  court  for  an 
order  permitting  them  to  file  a  new  undertak- 
ing.   The  transcript  having  been  filed  before 


the  appeal  was  perfected,  the  cause  might 
have  been  stricken  from  the  October  docket, 
but  not  dismissed.  Chemln  v.  City  of  East 
Portland,  19  Or.  512,  24  Pac.  1038.  It  has 
been  permitted  to  remain  upon  the  calendar, 
however,  although  the  transcript  has  not  been 
rcflled,  and  it  should  now  be  considered  as 
properly  upon  the  March  docket.  It  seems, 
by  the  efforts  made  to  file  and  complete  a 
proper  undertaking,  that  the  appellants  have, 
in  good  faith,  been  fairly  diligent  In  their 
purpose  to  perfect  the  appeal  according  to  law; 
and  under  the  rule  established  by  Matlock  v. 
Wheeler,  29  Or.  64,  40  Pac.  5,  and  43  Pac! 
867,  and  by  Mendenhall  v.  Elwert  (Or.)  52 
Pac.  22,  they  should  be  permitted  to  file  the 
perfected  undertaking  now. 

The  next  question  Is  touching  the  abstract 
Counsel  for  appellants,  claiming  to  have  mis- 
understood the  rule  relating  thereto,  announced 
at  the  argument  of  the  motion  his  willingness 
and  purpose  to  file  an  abstract  in  compliance 
with  any  order  the  court  might  make  respect- 
ing it  While  there  seems  to  have  been  some 
dereliction  In  the  matter,  we  are  Inclhied  to 
relieve  the  appellants  from  the  default.  The 
rules  of  the  court  as  was  said  In  Neppach  v. 
Jones,  28  Or.  286,  289,  42  Pac.  519,  "were  de- 
signed and  intended  to  facilitate  the  business 
and  simplify  the  practice,  and  are  not  so  ar- 
bitrary or  inflexible  as  to  wovk  an  Injustice, 
or  prevent  a  hearing  in  this  court  when  the 
failure  to  comply  therew^lth  is  owing  to  the 
excusable  neglect  of  the  party."  It  should, 
however,  be  understood  that  they  will  be 
substantially  enforced,  and  that  parties  ap- 
pealing will  be  required  to  conform  thereto  in 
all  material  respects.  Considering  that  the 
cause  came  regularly  on  the  March  docket  ap- 
pellants were  only  two  days  in  default  when 
the  motion  to  dismiss  was  served  upon  them; 
and,  the  delay  not  resulting  in  any  material 
injury  to  the  respondents,  the  motion  will  be 
overruled.  Flelschner  v.  Bank  (Or.)  54  Pac. 
884.  The  appellants  may  file  the  new  under- 
taking now,  and  they  will  be  required  to 
serve  and  file  a  printed  abstract  of  the  record 
within  five  days  from  this  date. 


(34  Or.  408) 
RAMSEY  et  al.  v.  StEPHENSON  et  al. 
(Supreme  Court  of  Oregon.    May  22,  1899.) 

On  motion  for  rehearing. 

For  prior  report,  see  56  Pac.  520.    Denied. 

WOLVERTOX,  C.  J.  In  the  able  and  ex- 
haustive petition  for  a  rehearing  of  this  cause, 
counsel  for  respondents  strongly  Insist  that 
the  opinion  therein  impinges  upon,  and  prac- 
tically overrules,  Gerrlsh  v.  Hinman,  8  Or. 
348,  but  we  are  Itnpressed  that  such  is  not  its 
effect.  That  case  was  not  alluded  to,  as  it 
was  thought  not  to  be  in  point,  although  It  re- 
ceived due  consideration  among  the  many 
other  cases  cited.  It  is  needless  to  say  the 
authorities  are  in  bopeless  conflict  touching 
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the  proper  distribution  to  be  made  under  a  be- 
quest or  devise  of  similar  Import  to  the  one 
here  exhibited,  so  that  it  would  t>e  a  bootless 
task  to  attempt  to  reconcile  them.  The  tes- 
tator has  directed  the  trustee  to  "divide  the 
proceeds  equally  among  the  heirs  at  law,"  and 
the  question  Is,  simply,  if  we  may  be  pardoned 
a  restatement  of  It,  whether  the  heirs  at  law 
talce  per  capita  or  per  stirpes.  The  general 
rule,  unquestionably,  Is  that  a  gift  to  a  class, 
without  direction  as  to  the  quantum  each  shall 
take,  entitles  all  persons  who  are  able  to  bring 
themselves  within  the  class  to  a  distribution 
per  capita.  But,  If  a  gift  be  to  a  class  unas- 
certalnable,  except  by  resort  to  the  statute  of 
distribution,  then,  in  the  absence  of  specific 
directions,  the  provisions  of  the  statute  will 
control  as  to  the  proportion  in  which  the  do- 
.nees  shall  take,  and  the  distribution  will  be 
per  stirpes.  Freeman  v.  Knight,  37  N.  0.  72; 
Allen  V.  Allen,  13  S.  0.  612.  The  authorities 
are  thus  far  in  accord,  and  language  showing 
a  different  intention  must  be  employed  by  the 
donor  to  warrant  a  departure  from  these  rules 
In  the  distribution  of  his  bounty.  It  is  a  car- 
dinal principle  in  the  construction  of  wills  that 
the  Intention  of  the  donor  must  always  pre- 
vail, whenever  It  can  be  ascertained.  By  the 
simple  designation  "heirs  at  law,"  as  a  de- 
scription of  the  objects  of  his  bounty,  the  tes- 
tator has  left  no  alternative  except  a  resort  ta 
the  statute  of  distribution  by  which  to  deter- 
mine who  shall  take.  We  find,  by  reference 
to  the  statute,  that  his  brother,  sister,  neph- 
ews, and  nieces  all  come  within  the  category 
of  "heirs  at  law,"  as,  without  the  will,  they 
are  all  capacitated  to  share  in  his  estate.  The 
statutory  distribution  Is  per  stirpes,  and,  with- 
out apt  words  showing  an  intention  to  the 
contrary,  it  must  be  conceded  that,  under  the 
rule,  the  kindred  designated  would  take  ac- 
cordingly. But  the  word  "equally"  has  been 
employed,  and  the  pivotal  question  is  respect- 
ing Its  appropriate  significance.  We  arc 
bound  to  assume  that  it  was  employed  for 
some  purpose. 

The  primary  object  of  making  a  will  Is  to 
direct  a  different  and  distinct  mode  of  distri- 
bution of  the  testator's  estate  from  that  mark- 
ed out  by  the  law  of  descent,  and  if,  after 
specific  bequests,  It  is  desired  to  have  a  resid- 
uum distributed  according  as  the  law  directs, 
there  are  two  ways  of  doing  It,  which  would 
certainly  be  commensurate  with  the  purpose, 
—one  is  to  make  no  attempt  at  a  testamentary 
distribution  of  it;  and  the  other,  to  dh*ect 
simply  that  it  be  distributed  among  the  heirs 
at  law.  In  Its  ordinary  acceptation,  the  word 
"equally"  signifies  a  division  of  the  estate  per 
capita  (Kelly  v.  Vigas,  112  111.  242.  245),  and 
we  are  not  aware  that  it  has  any  technical 
meaning  of  different  Import  Its  use  by  the 
testator,  therefore,  is  indicative  of  an  inten- 
tion that  the  funds  should  be  distributed  per 
capita;  and,  since  the  word  has  been  employ- 
ed, the  per  capita  distribution  must  be  adopt- 
ed, unless,  notwithstanding  such  use,  an  in- 
tention is  discoverable  from  the  will  that  the 


donees  should  take  per  stirpes.  To  this  end 
the  adjudications  of  Illinois  and  New  fork 
are  In  harmony.  Kelly  v.  Vigas,  supra,  and 
Bisson  V.  Railroad  Co.,  143  N.  X.  125,  38  N.  E. 
101.  The  respondents,  uierefore,  have  the 
burden  upon  them  to  show,  from  the  language 
of  the  will,  that  the  testator  Intended  a  dis- 
tribution per  stirpes;  and  this  it  is  impossible 
to  do,  as  the  clause  referred  to  is  the  only  one 
in  the  whole  instrument  shedding  any  light 
on  the  question.  This  conclusion  seems  to  us 
to  be  deduclble  from  correct  principles,  and 
is  supported  by  a  strong  array  of  respectable 
authority. 

The  other  contention  Is  that  the  word 
"equally"  has  reference  to  the  statutory  distri- 
bution, and  that,  in  view  of  the  statute,  it 
would  be  an  equal  distribution  if  primarily 
the  fund  Is  divided  Into  equal  shares,  notwith- 
standing the  necessity  of  suttdividlng  one  or 
more  of  such  shares  before  the  donees  can  be 
requited.  Hoch's  Estate,  164  Pa.  8t  417,  26 
.\tl.  610.  This  is  certainly  attaching  to  the 
word  "equally"  a  strained  and  unwarranted 
signification,  and  it  seems  to  ns  that  it  should 
not  be  given  such  meaning  or  import  unless 
the  intention  of  the  donor  to  have  it  so  con- 
strued is  discoverable  from  the  will  itself,  and 
that  its  mere  use,  without  else,  is  indicative  of 
a  per  capita,  and  not  a  per  stirpes,  distribu- 
tion. Gerrish  v.  Hinman,  supra,  was  decided 
In  harmony  with  these  views.  The  purpose 
of  the  testator  in  that  case  was  discoverable 
from  the  will.  Mr.  Justice  Prim  says:  "The 
objects  of  his  bounty  are  designated  as  his  liv- 
ing children,  and  the  'children  of  deceased 
daughters.'  The  number  and  names  of  the 
latter  are  not  mentioned  in  the  will,  but  are 
merely  referred  to  as  a  class  in  their  repre- 
sentative capacity;  thus  evincing  the  puriwse 
of  the  testator  to  give  them  the  shares  their 
moUiers  would  have  taken  if  they  had  sur- 
vived him."  In  support  of  his  position,  the 
learned  Justice  cites  Locfchart  v.  Lockhart,  56 
N.  C.  205.  In  Lowe  v.  Carter,  55  N,  C.  377, 
where  the  property  was  directed  to  be  sold, 
and  the  proceeds  of  said  sale  to  be  equally  di- 
vided between  the  bodily  heirs  of  bis  three 
daughters,  Elizabeth,  Sarah,  and  Catharine,  it 
was  held,  upon  like  principle,  that  the  distri- 
bution should  be  per  stirpes;  and  to  same  ef- 
fect see  Bivens  v.  Phlfer,  47  N.  C.  430.  Not- 
withstanding, It  was  determined  by  a  late  au- 
thority from  the  same  state  that  the  words, 
"to  be  equally  divided,"  used  in  a  will,  re- 
quire a  distribution  of  the  property  per  capita. 
Johnston  v.  Knight  117  N.  0.  122,  23  S.  E.  92. 
In  that  case  the  provision  In  the  will  was  aa 
follows:  "And  the  balance  of  my  estate,  both 
real  and  personal,  be  equally  divided  between 
William  T.  Knight,  Pattle  McDowell,  and  the 
children  of  J.  P.  and  Margaret  L.  Sugg,  and 
the  children  of  Ellaha  McDowell;"  and  the 
distribution  was  directed  to  be  made  i)er  capi- 
ta. The  court  said,  among  other  things,  that 
"the  words  'equally  divided'  do  not  absolute- 
ly control  In  all  instances,  but  yield  only 
when  other  language  of  the  will  or  the  manl- 
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test  intent  requires  It  The  argument,  based 
on  Justice  and  natural  affection,  does  not 
change  the  mie.  Tliat  would  disturb  otber 
parts  of  tlie  will.  Testators  usually  divert 
the  line  of  distribution  from  that  marked  out 
by  the  law  of  descent  and  distribution,  and  no 
doubt  do  80  'in  the  light  of  surrounding  circum- 
stances.' "  There  is  no  intimation  In  the  opin- 
ion that  the  earlier  cases  were  in  conflict  with 
the  views  therein  entertained.  So,  It  was 
early  held  in  South  Carolina,  under  a  provi- 
sion in  a  will  directing  the  rest  and  residue  of 
the  testator's  estate  not  theretofore  disposed 
of  to  be  equally  divided  among  the  "above- 
named  heirs,"  that  the  distribution  should  be 
made  per  stirpes  because  it  was  ascertainable 
from  the  instrument  that  such  was  the  pur- 
pose of  the  testator.  Collier  v.  Collier,  3 
Rich.  Eq.  S55.  But  in  a  much  later  ease, 
where  a  testator  directed  the  rest  of  his  estate 
to  be  converted  into  money  and  "equally  dis- 
tributed among  his  heirs  at  law,  share  and 
share  alike,"  it  was  decided  that  the  distribu- 
tion should  be  per  capita,  and  the  court  ob- 
served that  Collier  v.  Collier,  supra,  "was  not 
In  point,"  although  It  was  thought  by  counsel 
to  be  controlling.  Allen  v,  Allen,  supra. 
These  cases  Illustrate  very  clearly  the  dis- 
tinction that  exists  between  the  case  of  Ger- 
rish  V.  Hinman,  supra,  and  the  one  at  bar,  and 
give  ample  support  to  the  conclusion  we  have 
reached.  Having  carefully  reviewed  all  the 
authorities  to  which  our  attention  has  been 
Bpeoinlly  attracted,  with  many  others,  we  feel 
convinced  that  a  rehearing  would  not  bring 
about  any  different  result  The  petition  for 
rehearing  must  therefore  be  denied. 


(3S  Or.  620) 


STATE  V.  MAOEBS. 


(Supreme  Court  of  Oregon.    May  22,  1899.) 
HoMioros— iNSTBtrcTioua — Time  op  Sdnbbt — Mm- 

SLACOHTEB — WlTNESSBS.  " 

1.  A  witness  testified  that  on  the  day  of  the 
homicide,  "at  twilight  or  dusk,  being  about  fif- 
teen minutes  after  sundown,"  he  saw  defend- 
ant and  the  deceased  together  in  a  buggy.  Oth- 
er evidence  showed  that  the  team  and  bujtgy 
were  not  taken  from  the  stable  by  defendant 
and  the  deceased  until  7:30  p.  m.,  which  was 
more  than  an  hour  after  sundown.  Hill's  Ann. 
Laws,  $g  707,  708,  provide  that  the  court  will 
take  judicial  knowledge  of  the  measure  of 
time,  and  may  resort  to  books  or  documents 
to  obtain  such  Information,  and  (section  242) 
that,  whenever  the  knowledge  of  the  court  is 
thereby  made  evidence  of  a  fact,  the  court  is  to 
declare  such  knowledge  to  the  jury,  who  are 
bound  by  it.  'Belil,  that  it  was  the  duty  of  the 
court,  when  so  requested,  to  instruct  at  what 
time  the  sun  set  on  the  day  of  the  homicide. 

2.  Kule  13  of  the  circuit  court,  requiring  the 
instructions  requested  to  be  submitted  before 
argument,  does  not  apply  to  instructions  on 
questions  of  fact. 

3.  Where  there  Is  any  evidence,  direct  or  in- 
direct, however  slifiht,  to  show  that  the  killing 
was  done  in  the  heat  of  passion,  or  under  such 
drcumstances  as  to  eliminate  the  element  of 
malice.  It  is  prejudicial  error  to  refuse  to  charge 
the  law  of  manslaushter. 

4.  Where  circumstantial  evidence  is  solely  re- 
Tud  on  to  prove  defendant's  guilt,  and  there 


is  no  evidence  as  to  the  manner  of  the  killing, 
a  charge  of  manslaughter  should  be  given. 

5.  Evidence  is  not  incompetent  becan.se  the 
witness,  before  going  on  the  stand,  refreshed 
his  memory  by  reading  a  narrative  of  the  facts 
taken  by  another  person  as  to  statements  made 
before  both  of  them. 

Appeal  from  circuit  court,  Polk  county; 
George  H.  Burnett,  Judge. 

William  G.  Magers  was  convicted  of  mur- 
der, and  he  appeals.    Revised. 

W.  H.  Holmes  and  .T.  J.  Daly,  for  appel- 
lant S.  L.  Hayden,  Dist  Atty.,  and  John  H. 
HaU,  for  the  State. 

MOORE,  J.  This  is  an  appeal  from  a  Judg- 
ment of  death  pronounced  by  the  circuit  court 
for  Polk  county  against  the  defendant  W.  G. 
Magers,  upon  his  conviction  of  the  crime  of 
murder  In  the  first  degree,  alleged  to  have 
been  committed  by  klllbig  one  Andrew  Ray- 
mond Sink.  The  assignment  of  error  chiefly 
relied  upon  for  reversal  relates  to  the  action 
of  the  trial  court  in  refusing  to  declare  to  the 
Jury  when  the  sun  set  on  September  13,  1808. 
It  Is  deemed  necessary  to  a  proper  under- 
standing of  the  point  insisted  upon  to  state  a 
portion  of  the  evidence  which  might  be  con- 
sidered as  tending  to  connect  the  defendant 
with  the  commission  of  the  crime.  It  ap- 
pears that  on  the  day  in  question  the  defend- 
ant and  the  deceased  rode  In  a  top  buggy, 
drawn  by  a  gray  and  a  bay  horse,  from  Ger- 
vals  to  Salem,  where  they  left  the  team  at  a 
feed  stable  until  about  7:30  o'clock  that  even- 
ing, when  they  took  it  away,  saying  they  in- 
tended to  drive  a  short  distance,  but  wotdd 
soon  return;  that  about  11  o'clock  that  night 
the  defendant  took  the  team  to  another  sta- 
ble in  Salem,  where  it  remained  about  30 
minutes,  when  be  took  it  away  and  drove  to 
Gervals;  that  one  week  thereafter  the  tiody 
of  the  deceased  was  found  in  the  Willamette 
river,  a  short  distance  below  the  steel  bridge 
at  Salem,  having  iron  weights  tied  to  the 
hands  and  feet,  and  contused  wounds,  appar- 
ently made  with  some  blunt  Instrument,  on 
the  forehead  and  the  mouth,  either  of  which 
might  have  produced  death,  and  a  deep,  in- 
cised wound,  apparently  made  with  some 
sharp  instrument,  on  the  right  side  of  the 
neck,' severing  the  carotid  artery  and  the  Jug- 
ular vein,  and  having  the  pockets  in  the 
clothing  on  the  body  turned  inside  out 
These  weights  having  been  identified  as  the 
property  of  one  E.  E.  Harrltt,  a  farmer  liv- 
ing In  Polk  county,  about  1^^  miles  north  of 
the  steel  bridge,  who  used  them  In  operating 
an  automatic  gate,  one  William  Sparp  was 
called  as  a  witness  by  the  state,  and  testified 
that  on  September  13,  1898,  "at  twUlght  or 
dusk,  being  about  fifteen  minutes  after  sun- 
down," as  he  was  loading  wood  upon  a  wagon 
which  stood  beside  the  county  road  leading 
from  Salem  to  Lincoln,  in  said  county,  at  a 
point  about  200  or  300  yards  from  Harrltt's 
gate,  and  about  10  rods  from  a  lane  lending 
from  said  highway  to  the  Willamette  river, 
two  men,  whom  he  described,  drove  rapidly 
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past,  having  a  gray  and  a  dark-colored  or 
bay  horse  hitched  to  a  top  buggy,  with  the 
curtains  buttoned  down,  and  turned  from  the 
highway  into  said  lane;  and  the  witness, 
looking  at  the  defendant,  and  having  seen  the 
body  of  the  deceased  at  the  morgue,  stated 
that  he  thought  they  were  the  persons  whom 
he  saw  on  the  occasion  to  which  he  referred. 
Before  the  defendant's  evidence  was  conclud- 
ed, his  counsel  gave  notice  that  they  consid- 
ered it  Incumbent  upon  the  court  to  tell  the 
Jury  when  the  sun  set  on  the  day  of  the  al- 
leged homicide,  promising  to  prepare  a  writ- 
ten declaration  of  the  fact  for  the  court; 
and,  while  counsel  for  the  state  was  making 
the  first  argument  to  the  jury,  defendant's 
counsel  handed  to  the  court  the  form  of  the 
declaration  they  wished  made  to  the  Jury,  as 
follows:  "It  is  a  matter  of  general  infor- 
mation, which  it  becomes  my  duty  to  declare 
to  yon,  that  the  sun  set  at  6  o'clock  and  fif- 
teen minutes  on  the  evening  of  September 
13th  last."  But,  considering  the  request  as 
not  being  made  within  the  time  prescribed 
by  its  rule  No.  13,  which  reads  as  follows: 
"If  either  party  desires  the  court  to  give  spe- 
cial instructions  to  the  jnry  on  any  question 
of  law,  he  must,  unless  the  court  shall  other- 
wise dhrect  at  the  commencement  of  the  trial, 
submit  such  instructions  In  writing  to  the 
court  before  the  first  argument  Is  begun,  and 
each  instruction  must  be  separately  number- 
ed,"—the  court  refused  to  make  the  declara- 
tion, whereupon  an  exception  was  saved.  It 
is  contended  that,  Sparr  having  testified  that 
the  two  men  drove  along  the  highway  at 
about  15  minutes  after  sundown,  and  inas- 
much as  the  evidence  tended  to  show  that 
the  team  was  not  taken  from  the  stable  by 
the  defendant  and  the  deceased  until  more 
than  one  hour  thereafter,  the  setting  of  the 
sun  became  material,  and  the  court  should 
have  declared  to  the  Jnry  the  time  when  It 
occurred,  to  enable  them  to  determine  Sparr's 
credibility  as  to  the  identity  of  the  persons 
whom  he  saw,  notwithstanding  he  stated 
that  it  was  at  twilight  or  dusk,  and  that  the 
court's  refusal  In  this  respect  was  error. 
The  statute  makes  the  knowledge  of  the 
court  a  species  of  evidence  (Hill's  Ann.  Laws 
Or.  §  G68),  and  provides  that,  without  the  pro- 
duction of  any  evidence  thereof,  the  court 
will  take  judicial  notice,  inter  alia,  of  the 
measure  of  time,  and,  for  the  purpose  of  ob- 
taining the  desired  Information,  may  resort 
to  appropriate  books  or  documents  of  refer- 
ence (Id.  H  707,  708),  and  that,  whenever  the 
knowledge  of  the  court  is  thereby  made  evi- 
dence of  a  fact,  the  court  Is  to  declare  such 
knowledge  to  the  Jury,  who  are  bound  to  ac- 
cept it  as  conclusive  (Id.  {  242).  In  People  y. 
Kee,  61  Cal.  404,  the  .prosecuting  attorney 
was  permitted  to  read  from  Ayer's  Almanac 
to  prove  when  the  sun  rose  on  the  day  of  the 
commission  of  an  alleged  offense,  and  it  was 
held  that,  inasmuch  as  the  court  was  obliged 
to  take  Judicial  notice  of  the  rising  of  the  sun, 
no  error  was  committed.    Mr.  Justice  McKee, 


speaking  for  the  court,  says:  "The  fact,  for 
the  proof  of  which  the  almanac  was  offered, 
was  one  of  those  facts  of  which  a  court  may 
take  Judicial  notice.  Formal  proof  of  It  was 
therefore  unnecessary.  It  would  have  been 
sufilcient  to  have  called  it  to  the  knowledge 
of  the  judge  at  the  trial;  and  if  his  memory 
was  at  fault,  or  his  information  not  sufficient- 
ly full  and  precise  to  Induce  bim  to  act  upon 
it,  he  had  the  right  to  refer  to  an  almanac,  or 
any  other  book  of  reference,  for  the  purpose 
of  satisfying  himself  about  it,  and  sudi 
knowledge  would  have  been  evidence."  In 
State  V.  Morris,  47  Conn.  179,  the  defendant 
being  upon  trial  for  burglary,  the  state  was 
permitted  to  offer  in  evidence  an  almanac  for 
the  purpose  of  showing  at  what  hour  the  aun 
set  on  the  day  when  the  crime  was  alleged 
to  have  been  committed;  and  it  was  held 
that  its  admission  was  not  prejudicial,  the 
court  saying:  "The  time  of  the  rising  or  set- 
ting of  the  sun  on  any  given  day  belongs  to 
a  class  of  facts,  like  the  succession  of  the 
seasons,  changes  of  the  moon,  days  of  the 
month  and  week,  etc^,  of  which  courts  will 
take  Judicial  notice.  The  almanac  in  such 
cases  is  used,  like  the  statute,  not  strictly  as 
evidence,  but  for  the  purpose  of  refreshing 
the  memory  of  the  court  and  Jury."  In  Case 
V.  Perew,  46  Hun,  57,  Jayne's  Almanac  was 
offered  In  evidence  for  the  purpose  of  show- 
ing when  the  moon  rose  on  the  night  of  Oc- 
tober 2, 1881;  and  it  was  held  that,  inasmuch 
as  the  court  was  bound  to  take  Judicial  no- 
tice of  the  time  when  the  moon  rises  and  sets 
on  the  several  days  of  the  year,  no  error  wa« 
committed.  In  Munshower  v.  State,  39  Am. 
Bep.  414,  it  was  held  that  an  almanac  was 
admissible  in  evidence  to  prove  at  what  hour 
the  moon  rose  on  a  given  night.  In  Allman 
V.  Owen,  31  Ala.  167,  It  was  held  that  courts 
wlU  take  Judicial  notice  of  the  coincidence 
of  the  days  of  the  month  with  the  days  of 
the  week,  as  shown  in  the  almanac.  To  the 
same  effect,  see  12  Am.  &  Eng.  Enc.  Law,  193; 
1  Whart  Ev.  §  282;  Best,  Ev.  §  254.  "Twi- 
light" is  defined  in  Webster's  International 
Dictionary  to  be:  "The  light  perceived  be- 
fore the  rising,  and  after  the  setting,  of  the 
sun,  or  when  the  sun  is  less  than  18°  below 
the  horizon,  occasioned  by  the  illumination 
of  the  earth's  atmosphere  by  the  direct  rays 
of  the  sun,  and  their  reflection  on  the  earth." 
The  length  of  twilight  necessarily  depends 
upon  the  time  of  the  year,  and  the  distance 
from  the  equator.  At  the  summer  solstice, 
twilight  lengthens  in  nortliem  latitudes  as 
the  distance  from  the  equator  increases,  un- 
til a  point  is  reached  at  which  it  lingers  from 
the  setting  to  the  rising  of  the  sun.  Consid- 
ering the  words  "twilight"  and  "dusk"  as 
synonymous,  the  terms  so  used  are  qualified 
by  the  sentence,  "being  about  fifteen  min- 
utes after  sundown";  and  while  It  might  have 
been  possible  for  Sparr  to  recognize  the  per- 
sons whom  he  saw  at  the  time  the  team 
could  reasonably  have  been  driven  from  Sa- 
lem  to  the  point  where  he  was   working. 
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Tirhicb  must  necessarily  have  required  sev- 
eral minutes,  tbe  witness  having  definitely 
fixed  tbe  time  at  more  than  one  hour  prior  to 
the  time  when  the  evidence  tends  to  show 
that  the  team  was  taken  from  the  stable, 
we  think  It  was  the  duty  of  the  court,  when 
so  requested,  to  dedare  to  the  jury  at  what 
hour  the  sun  set  on  that  particular  day,  that 
they  might  be  able  intelligently  to  Judge  of 
the  credibility  of  the  witness,  and  of  the  pos- 
sibility of  his  being  able  to  identify  the  men 
at  the  time  he  saw  them;  and  defendant's 
failure  to  prepare  the  written  announcement 
until  after  the  evidence  was  closed  furnished 
uo  justification  for  denying  the  request,  for 
defendant's  counsel,  having  given  notice  of 
their  desire  to  have  the  com-t  make  the  re- 
quired declaration  before  concluding  the  evi- 
dence in  bis  l}ehalf ,  did  all  that  was  required 
lit  them,  In  our  Judgment,  to  call  the  matter 
to  its  attention.  It  will  be  remembered  that 
rule  13  of  the  circuit  court  applies  to  special 
Instructions  upon  matters  of  law,  and,  as  the 
declaration  so  requested  related  to  a  question 
of  fact  only,  it  Is  apparent  that  the  rule  does 
not  conflict  with  the  announcement  which  the 
■  court  should  have  made.  No  evidence  of  the 
time  when  the  sun  set  was  offered,  but,  since 
the  court  Is  permitted  to  seek  information  of 
this  character  from  books  of  reference,  evi- 
dence of  the  facts  of  which  the  court  will 
take  Judicial  notice  need  not  be  produced. 
Hill's  Ann.  Laws  Or.  §  707;  12  Am.  &  Eng. 
Enc.  Law,  151;   State  v.  Morris,  supra. 

Inasmuch  as  a  new  trial  must  be  had,  it  is 
deemed  essential  to  consider  other  alleged  er- 
rors: 

The  court  having  instructed  the  Jury  that 
they  might  find  the  defendant  guilty  of  mur- 
der In  tbe  first  or  second  degree,  or  that  they 
might  return  a  verdict  of  not  guilty,  an  ex- 
cpption  was  saved  to  that  portion  of  the 
charge,  and  it  is  contended  that  the  court 
erred  in  failing  to  tell  the  Jury  that  they 
might  find  the  defendant  guilty  of  man- 
slaughter. The  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence,  in  the 
absence  of  which  it  would  ordinarily  be  pre- 
sumed that  no  testimony  was  introduced  tend- 
ing to  show  that  the  killing  occurred  In  the 
heat  of  i)asslon,  or  under  such  circumstances 
as  would  reduce  the  grade  of  the  ofTense  to 
manslaughter,  and,  this  being  so,  that  no  error 
was  committed  In  failing  to  instruct  upon  the 
law  applicable  to  the'  lesser  crime.  State  v. 
Yan  Yan,  10  Or.  865.  It  was  admitted  at  the 
trial,  however,  tha^  all  the  evidence  from 
which  the  degree  of  criminal  intent  might  be 
Inferred  was  included  in  the  record;  and  upon 
this  concession,  and  upon  the  assumption  that 
the  evidence  which  will  probably  be  produced 
at  tbe  new  trial  will  be  the  same  as  that  con- 
tained in  tbe  bill  of  exceptions,  we  shall  ex- 
amine the  law  applicable  to  the  grade  of  the 
otTensc,  as  far  as  it  can  be  ascertained  from 
an  inspection  of  the  evidence  in  regard  to  the 
condition  of  the  body  of  the  deceased,  and  the 
circumstances  of  tbe  killing. 


The  evidence,  as  far  as  it  tends  In  any  man- 
ner to  connect  the  defendant  with  the  com-, 
mission  of  the  crime,  except  that  the  deceased 
was  last  seen  alive  in  his  company,  is  wholly 
circumstantial;  and,  this  being  so,  in  discuss- 
ing the  grade  of  the  offense  we  shall  assume, 
as  tbe  defendant  contended,  that  some  other 
person  is  responsible  for  the  killing.  While 
it  Is  barely  possible  that  the  wounds  found 
upon  Sink's  body  might  have  resulted  from 
his  precipitation  from  the  bridge,  the  fact  that 
his  hands  were  tied  gives  rise  to  the  infer- 
ence that  his  life  was  taken  by  human  agen- 
cy, and  that  his  body  was  thrown  into  the 
river  to  hide  the  evidence  of  a  grave  crime. 
If  a  person,  without  previous  preparation, 
take  the  life  of  another,  whose  body  he  con- 
ceals, proof  of  the  hiding  wQl  be  presumed  to 
be  adverse  to  such  person  (Hill's  Ann.  Laws 
Or.  {  776,  subd.  5);  yet  the  suppression  of  the 
evidence  of  tbe  offense  does  not  necessarily 
prove  that  the  killing  was  done  with  malice. 
"For  instance,"  says  Mr.  Justice  Breaux  in 
State  V.  Thomas  (La.)  23  South.  250,  "in  case 
of  manslaughter,  the  slayer  may  seek  to  con- 
ceal tbe  body  of  his  victim,  without  its  being 
evidence  of  the  previous  intent  to  murder." 
The  Jury,  In  all  cases  of  homicide,  are  called 
upon  to  determine  the  animus  with  which  the 
kUling  was  accomplished,  at  the  Instant  the 
means  were  used  by  which  death  resulted. 
The  fact  that  the  pockets  of  the  deceased 
were  apparently  turned  Inside  out,  from  which 
It  might  be  Inferred  that  the  clothing  had 
been  searched  for  valuables,  does  not  neces- 
sarily prove  that  the  deceased  was  killed  for 
gain,  for  the  slayer  might  never  have  thought 
of  bis  victim's  property  until  he  discovered 
that  be  was  dead. 

In  the  celebrated  case  of  Com.  v.  Webster, 
5  Cush.  295,  circumstantial  evidence  was  re- 
lied upon  to  establish  the  defendant's  guilt, 
notwithstanding  which,  Mr.  Chief  Justice 
Shaw  Instructed  the  Jury  upon  tbe  law  ap- 
plicable to  manslaughter  as  well  as  to  mur- 
der, but  in  doing  so  said:  "We  have  stated 
these  distinctions,  not  because  there  is  much 
evidence  In  the  present  case  which  calls  for 
their  application,  but  that  the  Jury  may  have 
a  clear  and  distinct  view  of  tbe  leading  prin- 
ciples to  the  law  of  homicide.  There  seems 
to  have  been  little  evidence  In  the  present 
case  that  tbe  parties  had  a  contest.  There  Is 
some  evidence  tending  to  show  tbe  previous 
existence  of  angry  feelings;  but  unless  these 
feelings  resulted  In  angry  words,  and  words 
were  followed  by  blows,  there  would  be  no 
proof  of  heat  of  blood  In  mutual  combat,  or 
under  provocation  of  an  assault,  on  the  one 
side  or  tbe  other,  and  the  proof  of  the  defend- 
ant's declarations  as  to  the  circumstances  un- 
der which  the  parties  met  and  parted,  as  far 
as  they  go,  repel  tbe  supposition  of  such  a 
contest"  In  Rutherford  v.  Com.,  13  Bush, 
608,  the  plaintiff  in  error  was  convicted  of 
murder  upon  circumstantial  evidence;  but, 
the  trial  court  having  failed  to  instruct  the 
jury  upon  tbe  law  applicable  to  mauslaugbter. 
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the  Judgment  was  reversed.  Mr.  Justice 
Cofer,  speaking  for  the  court  in  deciding  the 
case,  says:  "The  homicide  may,  then,  have 
been  excusable  self-defense,  manslaughter,  or 
murder.  The  facts  attending  the  killing  must 
be  ascertained,  in  order  to  ascertain  to  which 
category  the  killing  belongs.  It  is  the  prov- 
ince of  the  Jury  to  ascertain  these  facts,  and 
the  court  erred  in  refusing  to  Instruct  in  the 
law  of  manslaughter.  In  doing  so  the  court 
took  upon  itself  to  decide  that  no  facts  exist- 
ed which  could  reduce  the  killing  to  man- 
slaughter. That  action,  as  stated  by  the 
learned  judge,  was  based  on  the  ground  that 
there  was  no  evidence  whatever  'going  to 
show  that  the  killing  was  done  in  sudden 
heat  and  passion,'  and  therefore  an  instruc- 
tion as  to  the  law  of  manslaughter  would  be 
abstract  and  misleading.  The  same  reason- 
ing would  equally  apply  to  an  instruction  In 
regard  to  the  law  of  self-defense,  and  the  in- 
struction given  on  that  subject  might  have 
been  refused  with  equal  propriety.  If  the 
Jury  had  a  right,  from  the  circumstances  in 
evidence  before  them,  to  inquire  whether  the 
killing  was  done  in  self-defense,  they  had  an 
equal  right  to  inquire  whether  it  was  not 
done  under  circumstances  which  made  it  man- 
slaughter. When  no  witness  introduced  on 
the  trial  saw  the  homicide  committed,  or  saw 
the  parties  after  they  met  on  the  occasion 
when  the  killing  occurred,  the  law  applicable 
to  murder,  manslaughter,  and  self-defense 
should  be  given,  in  order  to  meet  any  state 
of  fact  the  Jury  may  find,  from  the  circum- 
Btances  in  evidence,  to  have  existed."  In 
Racbford  v.  Com.  (Ky.)  28  S.  W.  490,  it  is 
held  that,  where  the  proof  showbig  the  facts 
attending  the  killing  is  wholly  circumstantial, 
the  court  should  Instruct  on  the  law  applica- 
ble to  murder,  manslaughter,  and  Justifiable 
homicide.  "While  it  was  the  duty  of  the 
court,"  says  White,  J.,  in  Justice  v.  Com. 
(Ky.)  46  S.  W.  499,  "to  give  the  whole  law 
of  the  case,  this  does  not  extend  to  giving 
the  law  of  apparent  necessity,  unless  there 
was  some  proof  of  that  fact,  or  an  entire  ab- 
sence of  proof  as  to  how  death  was  produced, 
and  only  circumstantial  evidence  relied  upon- 
to  show  the  cause."  In  Jones  v.  State  (Tex. 
App.)  15  S.  W.  403,  a  woman's  dead  body 
having  been  found  In  a  thicket,  with  her 
throat  cut,  her  nnderlip  torn,  and  teeth  dis- 
located, the  plaintiff  in  error  was  indicted  for 
killing  her,  and,  upon  trial,  was  convicted  of 
murder  in  the  first  degree.  The  evidence  re- 
lied upon  to  establish  his  guilt  was  wholly 
circumstantial,  and  tended  to  show  that  the 
place  where  the  body  lay  bore  indications  of 
a  struggle  between  the  deceased  and  her 
slayer;  that,  the  day  after  the  body  was  dis- 
covered, it  was  noticed  that  one  of  defend- 
ant's fingers  appeared  to  have  been  caught 
between  some  one's  teeth,  and  extricated 
with  great  force.  It  also  appeared  that  a 
coat  belonging  to  the  defendant,  very  much 
torn,  was  found  In  his  house  shortly  after  the 
homicide.    The  coiurt  having  instructed  the' 


Jury  that  they  could  flTnd  a  verdict  of  mur- 
der In  the  first  degree  only,  Mr.  Justice  Wil- 
son, speaking  for  the  court  in  reversing  the 
Judgment,  says:  "While  we  do  not  question 
the  suflSciency  of  the  evidence  to  warrant  a 
conviction  of  murder  in  the  first  degree,  we 
do  say  that,  in  our  Judgment,  it  presents  the 
issues,  also,  of  murder  in  the  second  degree 
and  of  manslaughter,  and  that  these  issues 
should  have  been  submitted  to  the  Jury,  with 
appropriate  instructions."  In  Agullar  v.  Ter- 
ritory, 46  Pac.  342,  drcnmstantlal  evidence 
was  relied  upon  to  connect  the  plaintiff  in 
error  with  the  killing  of  the  person  whose 
body  was  found,  having  cuts  and  bruises  on 
the  head  and  face;  and  the  jury,  in  pur- 
suance of  the  comrt's  instruction  that  they 
could  find  a  verdict  of  guilty  of  murder  In  the 
first  degree  only,  returned  a  verdict  of  that 
cliaracter,  and.  Judgment  having  been  ren- 
dered thereon,  the  court,  in  reversing  it,  say: 
"The  record  falls  utterly  to  show  how  or  un- 
der what  circumstances  the  killing  occurred. 
The  record  falls  to  show  any  threats,  diffi- 
culty, or  feeling  of  111  will  betweai  the  de- 
ceased and  the  defendant,  or  any  of  the  facts 
surrounding  the  commission  of  the  homicide. 
Under  this  state  of  facts,  was  the  court  below 
correct  in  giving  an  instruction  only  of  murder 
In  the  first  degree?  We  think  not.  While, 
from  the  fact  of  the  killing,  and  the  nature 
of  the  Instrument  used  to  produce  It,  it  might 
be  found  that  the  killing  was  unlawfully  done, 
and  that  it  was  done  with  malice  afore- 
thought, yet  have  we  the  right,  from  these 
facts  alone,  unaccompanied  by  any  other  cir- 
cumstances, to  presume  that  it  was  done  with 
that  deliberation  and  premeditation  which 
will  make  It  murder  in  the  first  degree?  If 
we  can  Indulge  in  any  presumption,  we  have 
more  right  to  presume  that  the  killing  was 
done  under  such  circumstances  as  would  make 
I  it  Justifiable  homicide,  because  notlilng  is  pre- 
I  sumed  against  the  Innocence  of  the  accused. 
Might  we  not  as  well  presume  that  the  de- 
ceased brought  on  a  difficulty  resulting  in  his 
I  death?  Or  may  we  not  also  presume  that  the 
deceased  attacked  the  slayer  under  such  clr- 
I  cumstances  as  would  make  the  killing  Justi- 
!  flable  homicide?  How  are  we  to  know,  in 
I  the  absence  of  any  proof  as  to  the  clrcum- 
I  stances  of  the  killing,  how  it  was  perpetrated? 
i  In  the  absence  of  any  proof  upon  the  subject, 
]  must  we  assume  that  It  was  the  highest  de- 
;  gree  of  murder?  We  do  not  so  understand 
!  the  law.  To  presume  the  guilt  of  the  def  end- 
^  ant  of  murder  in  the  firsj  degree.  In  the  ab- 
sence of  proof  to  establish  it,  is  in  conflict 
with  that  presumption  of  Innocence  which 
remains  with  the  defendant  until  overcome 
by  proof  which  establishes  his  guilt  beyond 
a  reasonable  doubt.  From  the  simple  fact  of 
the  killing,  without  any  proof  as  to  any  of  the 
circumstances  under  which  it  was  done,  we 
have  no  more  right  to  assume  that  it  was 
murder  in  the  first  degree  than  to  assume 
that  it  was  murder  in  the  second  degree  or 
Justifiable  homicide;"    "The  caidiual  distinc- 
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tioD,"  says  BIr.  Justice  Collier,  In  Territory 
▼.  Padllla  (N.  M.)  46  Pac.  348,  "between  all 
tiomicides  not  shown  by  eyewitnesses  and 
bomlcldes  where  the  UlUng  is  shown  by  eye- 
witnesses. Is  that  as  to  the  former  class  the 
Jury  must  welgb  the  tlrcumstances,  and  de- 
termine what  degree  of  murder  is  proven, 
while  as  to  the  latter  the  court  may  instruct 
the  Jury  as  to  a  single  degree,  or  two  degrees, 
or  all  the  degrees,  as,  or  not,  the  eTldence 
may  be  applicable  to  one  or  more  degrees.  If 
the  secret  killing  were  shown  to  be  by  poison 
or  tortnre,  or  necessarily  in  the  commission 
of,  or  attempt  to  commit,  a  felony,  or  by  lying 
In  wait,  then,  also,  even  In  cases  of  circum- 
stantial evidence,  the  court  may  restrict'  in- 
structions to  first  degree.  If  the  rule  were 
that  every  secret  homicide  presumes  murder 
in  the  first  degree,  then  the  slayer  of  a  man 
whose  body  is  foimd  pierced  by  bullets,  hav- 
ing in  Its  hand  a  weapon  recently  discharged. 
Is  placed  in  the  same  category  as  he  who  lias 
slain  unseen  a  defenseless  woman,  whose 
polluted  corpse  bears  evidence  of  the  utmost 
atrocity.  Such  a  rule  Is  not  reconcilable  with 
reason,  of  which  law  should  be  the  perfection; 
and  the  only  escape  from  it  is  for  the  Jury, 
and  not  the  Judge,  to  weigh  all  the  drcum- 
stances  which  may  satisfy  their  minds  as  to 
how  the  secret  killing  may  have  been  effect- 
ed, and  determine  the  degree  of  the  slayer's 
guilt"  In  State  v.  Mahly,  68  Mo.  315,  the 
defendant  was  indicted  for  killing  his  step- 
daughter, a  child  of  three  years,  and  at  the 
trial  the  evidence  of  the  state  tended  to  show 
threats  made  by  the  defendant  against,  and 
a  course  of  most  brutal  treatment  by  him  of, 
the  child,  whose  body  was  found  Ijring  on  the 
hearth,  under  circtmistances  which  showed 
that  death  was  caused  by  burning.  The  court 
having  Instructed  the  Jury  that,  upon  this  and 
other  evidence  tenfllng  to  prove  that  the  de- 
fendant killed  the  child,  they  might  find  him 
guilty  of  murder  in  the  second  degree,  a  ver- 
dict of  that  character  was  returned.  A  Judg- 
ment having  been  rendered  thereon,  the  court. 
In  reversing  it,  after  commenting  upon  the 
acts  of  torture  inflicted  upon  the  child  by  the 
defendant,  said:  .  "Courts  should  not  humor 
or  encourage  the  sentlmentaiism  of  jurors 
who  shrink  from  finding  an  accused  guilty  of 
the  highest  crime  of  which  the  evidence 
proves  him  guilty,  by  giving  instructions  au- 
thorizing them  to  find  him  guilty  of  a  lower 
grade  of  which  there  is  no  proof  of  his  guilt. 
If  they  have  a  reasonable  doubt  of  his  guilt 
of  the  only  crime  which  the  evidence  tends  to 
prove,  they  should  acquit,  and  not  compro- 
mise with  that  doubt  by  finding  him  guilty 
of  a  lower  grade  of  offense.  Instructions  In 
regard  to  the  lower  grades,  not  warranted  by 
the  evidence,  operate  as  pursuaslves  to  Juries 
to  convict  of  one  of  those  grades  when  they 
should  convict  the  accused  of  the  highest,  or 
acquit  him  altogether.  The  court  erred  In 
giving  the  instruction  defining  murder  in  the 
second  degree.  l)eeause  there  was  no  evidence 
to  support  it"    In  that  case  the  tender  age 


of  tbe  child  leaves  no  room  for  Inference  that 
her  life  was  taken  in  self-defense.  Besides, 
the  manner  of  the  killing,  though  established 
by  tbe  circumstances  of  tbe  condition  of  the 
body,  seems  to  be  conceded;  and,  since  death 
necessarily  resulted  from  holding  tbe  child 
in  the  fire,  the  inference  of  malice  to  be  de- 
duced therefrom  was  irresistible.  True,  there 
may  be  Instances  in  which  the  only  evidence 
of  malice  depends  upon  the  proof  of  certain 
drciunstanccs  tending  to  show  beyond  a  rea- 
sonable doubt  that  a  human  life  was  sacrific- 
ed in  pursuance  of  tbe  slayer's  prearranged 
plan,  and  in  such  cases  no  error  would  prob- 
ably be  committed  in  the  court's  failure  or 
refusal  to  instruct  upon  the  law  applicable  to 
manslaughter.  Territory  v.  PadiUa,  supra. 
In  Ringo  V.  State  (Tex.  Cr.  App.)  26  S.  W.  73, 
it  was  held  that  where  the  circumstances 
tended  to  show  that  no  struggle  had  taken 
place  between  the  slayer  and  his  victim,  and 
tbe  physical  facts  surrounding  tbe  killing 
showed  premeditation,  deliberation,  and  cruel- 
ty, no  error  was  committed  In  refusing  to 
charge  murder  in  the  second  degree. 

The  statute  (HlU's  Ann.  Laws  Or.  {  200), 
in  prescribing  the  method  of  giving  instruc- 
tions, reads  as  follows:  "In  charging  the 
Jury,  the  court  shall  state  to  them  all  matters 
of  law  which  It  thinks  necessary  for  their  in- 
formation in  giving  their  verdict,  but  it. shall 
not  present  the  facts  of  the  case,  but  shall 
inform  the  Jury  that  they  are  the  exclusive 
Judges  ot  all  questions  of  fact"  Notwith- 
standing which,  the  rule  is  well  settled,  that 
on  a  trial  of  a  person  for  the  crime  of  murder, 
If  there  Is  no  evidence  tending  to  reduce  the 
homicide  to  manslaughter,  it  is  not  incumbent 
upon  the  court  to  charge  with  reference  to  the 
lesser  crime;  but  If  there  Is  any  evidence, 
direct  or  Indirect  however  slight  It  may  be, 
that  tends  in  any  manner  to  show  that  tbe 
killing  was  done  In  the  beat  of  passion,  or 
under  such  circumstances  as  to  eliminate  the 
element  of  malice,  prejudicial  error  is  com- 
mitted if  the  court  fall  or  refuse  to  instruct 
tbe  Jury  upon  the  law  applicable  to  man- 
slaughter. Kerr,  Horn,  g  fi26;  2  Thomp.  Tri- 
als, i  2322;  State  v.  Garrand,  5  Or.  216;  State 
V.  Whitney,  7  Or.  386;  Hart  v.  State  (Tex. 
Cr.  App.)  44  S.  W.  1105;  Stoball  v.  State  (Ala.) 
23  South.  162;  State  v.  Dickson,  78  Mo.  438. 
In  Legg's  Case,  J.  Kel.  27,  decided  in  1662,  it 
was  held  that  "if  one  man  kill  another,  and 
no  sudden  quarrel  appeareth,  this  Is  murder, 
and  it  lyeth  upon  the  party  Indicted  to  prove 
,  a  sudden  quarrel."  The  rule  announced  in 
that  case  was  approved  in  1727,  In  tbe  case 
of  Rex  V.  Oneby,  2  Ld.  Raym.  1485.  In 
Pennsylvania  v.  McFall,  Add.  255,  decided  in 
1794,  It  was  held  that  every  unlawful  killing 
Is  presumed  to  be  murder,  unless  the  person 
accused  thereof  can  show  such  circumstances 
as  will  reduce  It  to  a  lower  degree  of  homi- 
cide. In  Pennsylvania  v.  Lewis,  Add.  279,  de- 
cided In  1790.  It  was  beld  that  although  mal- 
ice was  presumed  until  the  want  of  It  was 
shown,   an   unlawful  killing   would   not  be 
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preaumed  murder  In  the  first  degree.  Every 
homicide,  it  has  been  said,  is  prima  facie 
murder,  yet,  to  elevate  the  offeDse  to  the  first 
degree,  the  burden  is  cast  upon  the  plaintiff, 
while  the  burden  is  on  the  prisoner  to  reduce 
It  to  manslaughter.  Hill  v.  Com.,  2  Grat 
595;  McCauley  v.  U.  S.,  1  Morris,  486;  Com. 
V.  Drum,  58  Pa.  St  9;  Witt  v.  State,  6  Cold. 
5.  The  rule  thus  announced  was  constantly 
adhered  to  until  criticised  by  Mr.  Justice 
Wilde  in  Com.  v.  York,  9  Mete.  (Mass.)  93,  In 
which  he  maintained  that  in  all  criminal  cases 
the  burden  of  proof  was  on  the  prosecution, 
throughout,  to  make  out  the  whole  case. 
The  reason  assigned  by  Mr.  Justice  Wilde 
waa  approved  by  this  court  In  State  v.  Whit- 
ney, supra,  and  State  v.  Ellsworth,  30  Or.  145, 
47  Pac.  100,  where  it  was,  in  effect,  held  that 
the  burden  Is  on  the  state,  not  only  to  prove 
the  homicide,  but  also  to  establish  the  ani- 
mus with  which  the  killing  was  accomplish- 
ed. To  the  same  effect  see  Coffee  v.  State,  3 
Terg.  283;  V.  8.  v.  Mingo.  2  Curt  1,  Fed. 
Cas.  No.  15,781;  U.  S.  v.  Armstrong,  2  Curt 
446.  Fed.  Cas.  No.  14,467;  U.  S.  v.  McClare, 
17  Law  Kep.  430,  Fed.  Cas.  No.  15,659;  U.  S. 
T.  Lunt,  26  Fed.  Cas.  1021  (No.  15,643);  Stokes 
T.  People,  13  Am.  Rep.  402.  In  those  juris- 
dictions in  which  the  rule  prevails  of  impose 
ing  upon  the  accused  the  burden  of  proving 
facts  which  tend  to  reduce  the  grade  ot  the 
offense  below  murder  in  the  second  degree, 
the  presumption  of  malice  is  not  Invoked,  ex- 
cept upon  dear  proof  of  the  killing  by  the 
party  charged  therewith.  Mr.  Chief  Justice 
Shaw^  in  Com.  v.  York,  supra,  quoting  from 
Foster's  Crown  Law,  as  illustrating  this  doc- 
trine, says:  "In  every  charge  of  murder,  the 
fact  of  killing  being  first  proved,  all  the  cir- 
cumstances of  accident,  necessity,  or  Infirm- 
ity are  to  be  satisfactorily  proved  by  the  pris- 
oner, nnless  they  arise  out  of  the  evidence 
produced  against  him;  for  the  law  presumeth 
the  fact  to  have  been  founded  in  malice,  until 
the  contrary  appeareth."  In  Com.  v.  Hawk- 
ins, 8  Gray,  463,  Mr.  Chief  Justice  Shaw, 
interrupting  defendant's  counsel,  who  was 
proceeding  to  argue  to  the  court  in  support 
of  the  dissenting  opinion  of  Wilde,  J.,  in 
Com.  V.  York,  supra,  said,  "The  doctrine  of 
York's  Case  was  that  where  the  killing  is 
proved  to  have  been  "committed  by  the  de- 
fendant, and  nothing  further  is  shown,  the 
presumption  of  law  Is  that  it  was  malicious, 
and  an  act  of  murder."  Where,  however,  the 
killing  Is  not  proved  by  any  eyewitness  to 
have  been  done  by  the  party  charged  there- 
with, and  circumstantial  evidence  is  relied 
upon  to  establish  his  guilt  an  instruction  to 
the  Jury,  in  the  absence  of  any  evidence  tend- 
ing to  show  the  manner  of  the  killing,  that 
they  may  return  a  verdict  of  guilty  of  murder 
In  the  first  or  second  degree  only.  Is  to  Infer 
from  the  circumstances  that  the  defendant 
committed  the  act,  and  from  such  deduction 
to  presume  that  the  killing  was  malicious; 
thns.  In  violation  of  our  statute  (Hill's  Ann. 
Laws  Or.  i  772),  founding  a  presumption  on 


an  Inference  instead  of  a  particular  fact 
The  rule  to  be  extracted  from  these  decisions 
seems  to  be  that  if  the  manner  of  the  killing 
la  unknown,  and  circumstantial  evidence  only 
is  relied  upon  to  connect  the  defendant  with 
the  commission  of  the  crime.  It  is  the  duty 
of  the  court,  when  so  requested,  to  instmet 
the  Jury  upon  the  law  applicable  to  murd«r 
In  the  first  degree,  murder  in  the  second  de- 
gree, and  manslaughter,  and  where  it  appears 
that  the  defendant  has  committed  a  crime, 
and  there  is  reasonable  ground  of  doubt  in 
which  of  two  or  more  degrees  he  Is  guilty,  he 
can  be  convicted  of  the  lowest  of  these  de- 
grees only.    Id.  {  1359. 

Assuming  that  the  exception  taken  to  the 
Instruction  was  equivalent  to  a  specific  re- 
quest to  charge  the  Jury  on  the  law  applica- 
ble to  manslaughter,  there  was  no  proof  of 
any  circumstances  from  which  the  court  could 
say,  as  a  matter  of  law,  that  the  deceased 
was  maliciously  killed.  It  might  reasonably 
be  inferred,  from  the  wounds  found  on  Sink's 
body,  and  the  fact  that  he  died  from  the 
effects  thereof  within  a  year,  that  he  was  klUr 
ed  by  means-  of  deadly  weapons;  and,  if  It 
could  be  inferred  that  such  weapons  were  de- 
liberately used,  the  law  would  conclusively 
presume  an  intent  to  murder  (Id.  |  775,  subd. 
1);  but.  In  the  absence  of  any  circumstances 
tending  to  show  malice,  it  was  the  special 
province  of  the  Jury  to  say  by  their  verdict 
whether  the  weapons  which  caused  the  death 
were  used  deliberately. 

The  defendant,  having  been  arrested  In 
Portland,  was  taken  before  D.  McLaughlin, 
chief  of  police  of  that  city,  who  Interrogated 
him  respecting  certain  circumstances  which 
might  tend  to  connect  him  with  the  commis- 
sion of  the  crime;  and  these  questions,  and 
the  defendant's  answers  thereto,  having  been 
taken  In  shorthand,  were  transcribed,  and  Mc- 
Laughlin, having  examined  the  transcript 
thereof  before  being  called  as  a  witness,  waa 
permitted,  over  the  defendant's  objection  and 
exception,  to  detail  the  conversation  which 
occurred  in  his  presence;  and  in  answer  to 
the  question,  "Aside  from  the  notes  of  your 
stenographer,  yon  would  not  trust  to  your 
memory  so  extensively?"  the  witness  said,  "If 
I  did  not  have  the  notes,  I  would  trust  to  my 
memory."  It  Is  Insisted  that,  the  memoran- 
dum not  having  been  made  by  the  witness, 
the  court  erred  In  permitting  him  to  testify 
after  he  had  examined  It  The  statute  allows 
a  witness  to  refresh  his  memory  respecting 
any  fact  which  has  been  noted  by  himself, 
or  another  under  his  direction,  at  the  time 
when  the  fact  occurred,  or  immediately  there- 
after, or  at  any  time  when  the  fact  was  fresh 
in  his  memory,  and  he  knew  that  the  same 
was  correctly  stated  in  the  writing.  Hill's 
Ann.  Laws  Or.  f  836;  State  v.  Bartmess  (Or.) 
54  Pac.  167.  In  State  v.  Moran,  16  Or.  26% 
14  Pac.  419,  it  is  held  that  the  evidence  given 
by  a  witness  Is  not  incompetent  for  the  rea- 
son that,  before  going  on  the  witness  stand, 
he  refreshed  his  memory  by  reading  a  naxrar 
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dve  of  the  facta  written  by  another;  and, 
ander  the  rule  thus  announced,  no  error  waa 
committed. 

The  state  having  called  one  Dr.  John  Stott, 
a  practicing  physician,  who  testified  that  he 
made  a  microscopical  examination  of  some 
coloring  matter  found  upon  a  splinter  of  wood 
taken  from  the  bottom  of  the  buggy  used  by 
defendant  and  deceased  on  September  13, 
1888.  and  compared  it  with  specimens  of 
fresh  human  blood,  with  the  result  that  they 
were  practically  the  same,  the  following  ques- 
tion waa  propounded  to  him  on  cross-exam- 
ination: "Where  blood  is  exposed  to  the  at- 
mosphere or  to  moisture,  bow  long  would  it 
take  for  it  to  become  thoroughly  dry?"  But, 
the  court  having  sustained  an  objection  <m 
the  ground  tliat  it  waa  not  proper  cross-ex- 
amination, an  exception  was  saved.  It  is 
contended  that  the  court  erred  in  not  per- 
mitting the  witness  to  answer  the  question. 
It  is  impossible  for  ns  to  say,  from  the  pau- 
city of  the  record,  whether  the  question  pro- 
pounded was  a  proper  cross-examiDation  of 
the  witness;  bnt  it  would  appear  that  the 
subject  upon  which  he  testified  was  one  be- 
yond the  ordinary  Intelligence  of  an  average 
juror,  and  this  made  the  witness  an  expert, 
and,  such  being  the  case.  It  would  seem  that 
he  should  have  been  permitted  to  answer  the 
question  propounded  to  him.  But,  however 
this  may  be,  it  Is  probable  that  this  and  cer- 
tain other  alleged  errors  will  be  avoided  upon 
a  second  trial.  Finding  prejudicial  error  In 
the  record,  it  follows  that  the  Judgment  la 
reversed,  and  a  new  trial  ordered. 

(8  Okl.  190) 

BOARD  OP  COM'RS  OF  D  COUNTY  ▼. 
WRIGHT. 

(Supreme  Oonrt  of  Oklahoma.     Fet).  11, 
189d.) 

APFK4Ir-CASI-Ml.DB— CBBTinoATa— Paa- 

SDMPrlONB. 

1.  Where  the  questions  presented  to  this  conrt 
for  review  by  the  plaintiff  in  error  depend 
upon  the  conaideration  of  the  evidence  intro- 
duced upon  the  trial  io  the  court  below,  the 
case-mnde  mast  contain  all  the  evidence,  and 
this  must  affirmatively  appear  in  the  case-made 
itself.  A  mere  statement  in  the  certificate  of 
the  district  judge  that  it  contains  all  the  evi- 
dence la  not  sutBdent. 

2.  The  certificate  of  the  district  judge  to  a 
case-made  imports  the  tmthfnlness  of  the  pre- 
ceding statements  in  the  case,  but  nothing 
more,  and  we  must  ascertain  from  the  state- 
ments in  the  case-made  itself  whether  or  not 
ail  the  evidence  is  preserved  in  the  record. 

3.  All  presumptions,  in  the  absence  bt  a  com- 
plete record,  are  In  favor  of  the  correctness  of 
the  findings  and  the  judgment  of  the  trial  court. 

4.  The  record  examined  in  this  case,  and  held 
to  he  insulBcient  to  review  the  questions'  pre- 
sented by  the  plaintiff  in  error. 

(Syllabus  by  the  Court) 

Error  from  district  court  Canadian  county; 
before  Justice  John  C.  Tarsney. 

AeOon  by  F.  H.  Wright  against  the  board 
of  county  commissioners  of  D  county.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Afflrm^id. 


John  F.  Stone  and  George  S.  Green,  for 
plaintiff  in  error.  John  I.  Dille,  O.  O.  Blake, 
and  E.  E.  Blake,  for  defendant  in  error. 

HAIXER,  J.  This  case  comes  here  on  ap- 
peal from  the  district  conrt  of  Canadian  coun- 
ty, on  what  purports  to  be  a  case-made.  It 
appears  from  the  record  that  F.  H.  Wright, 
the  defendant  in  error,  recovered  a  Judgment 
against  the  board  of  county  commissioners  of 
D  county  for  $932.72,  in  a  suit  upon  county 
warrants.  The  board  of  county  commission- 
ers of  D  county,  defendant  in  the  court  be- 
low, in  its  answer  to  the  plalntifTs  petition 
set  up  as  a  defense  that  the  warrants  aned 
upon  were  void,  because  at  the  time  the  debts 
were  incurred  and  the  warrants  issued  they 
created  an  indebtedness  beyond  4  per  cent. 
of  the  value  of  the  taxable  property  in  D 
county,  as  shown  by  the  last  assessment  for 
territorial  and  county  taxes  previous  to  the 
Incurring  of  such  indebtedness.  To  this  an- 
swer the  plaintiff  filed  a  reply  containing  a 
general  denial.  Upon  the  Issues  thus  frnmed 
the  case  was  tried  by  the  court  In  Canadian 
county  on  a  change  of  venue  from  D  county, 
by  agreement  of  the  parties.  The  questions 
presented  to  this  court  for  review  involve  a 
consideration  of  all  the  evidence  introduced 
upon  the  trial  of  this  case.  The  record  in 
this  case  does  not  show  that  all  the  evidence 
was  preserved  and  brought  to  this  court  In 
fact  after  an  inspection  of  the  record,  it  Is 
impossible  to  state  what  evidence  was  intro- 
duced and  considered  by  the  conrt  It  is  true 
that  the  certificate  of  the  district  judge  con- 
talus  a  recitation  that  the  case-made  contains 
all  the  pleadings,  motions,  orders,  evidence, 
etc.,  In  the  case,  but  that  is  not  sufi9cient 
The  case-made  Itself  must  afflrmatlveiy  show 
that  it  includes  all  the  evidence,  before  it 
can  be  reviewed  by  this  court  Where  the 
questions  presented  to  this  court  for  review 
by  the  plaintiff  in  error  depend  upon  the  con- 
sideration of  the  evidence  introduced  upon 
the  trial  in  the  court  below,  the  case-made 
must  contain  all  the  evidence,  and  this  must 
affirmatively  appear  in  the  case-made  itself. 
A  mere  statement  in  the  certificate  of  the 
district  Judge  that  it  contains  all  the  evidence 
is  wholly  insufficient  Tootle  v.  Turner  (Kan. 
App.)  54  Pac.  1036;  Sanford  ▼,  Weeks,  50 
Kan.  830,  31  Pac.  1087;  Town  Co.  v.  Rit- 
tenhonse  (Kan.  Sup.)  30  Pac.  181;  Eddy  v. 
Weaver,  37  Kan.  640,  16  Pac.  492.  The  cer- 
tificate of  the  district  Judge  to  a  case-made 
Imports  the  truthfulness  of  the  preceding 
statements  in  the  case,  but  nothing  more,  and 
we  must  ascertain  from  the  statements  in 
the  case-made  itself  whether  or  not  ail  the 
evidence  la  preserved  in  the  record.  Brown 
V.  Johnson,  14  Kan.  877;  Wilson  v,  Willey 
(Kan.  App.)  42  Paa  1092;  HIU  v.  Bank  (Kan. 
Sup.)  22  Pac.  324.  In  the  absence  of  a  com- 
plete record,  all  the  presumptions  are  in  favor 
of  the  correctness  of  the  findings  and  Judg- 
ment of  the  trial  court  As  the  record 
brought  here  to  this  court  for  review  fails  to 
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show  that  It  Includes  all  the  evidence  npon 
which  the  findings  and  judgment  of  the  dis- 
trict court  were  based,  we  Are  therefore  un- 
able to  state  that  they  are  contrary  to  the 
evidence  upon  the  issues  Involved  In  the  trial 
of  said  cause.  The  Judgment  of  the  district 
court  is  therefore  affirmed. 

McATEE  and  BURWELL,  JJ.,  concurring. 
TARSNEY,  J.,  having  presided  In  the  court 
below,  and  BURFORD,  G  J.,  having  been  of 
counsel  In  the  court  below,  not  sitting. 

(8  Okl.  19S) 

TEKRITOBY  ex  rel.  TAYLOR,  County  Attor- 
ney, V.  CAPFRBY,  County  Cleric. 
(Supreme  Court  of  Olilahoma.    Feb.  11,  1889.) 
Mandamus  —  Insupftcisnt  Return  —  Taxation — 
INCBBASB  o»  Valuation — AppeaI/ — 

EXCEFTIONS. 

1.  A  return  to  an  alternative  writ  of  manda 
mus,  requiriug  a  county  clerk  to  spread  upon 
the  tax  rolls  the  increase' of  valuations  for  as- 
sessment ordered  by  the  territorial  board  of 
equalization,  which  return  alleges  a  refusal  to 
comply  with  such  order  for  the  reason  that 
the  territorial  board  of  equalization  wiis  not 
by  law  authorized  to  make  such  increase,  pre- 
sents no  defense;  nor  do  the  allegations  in  such 
return  that  such  increase  was  made  by  said 
board  for  the  illegal  and  corrupt  purpose  of 
Increasing  assessments,  in  order  thereby  to  ille- 
gally create  and  produce  a  greater  revenue,  and 
for  the  purpose  of  permitting  an  increase  of 
indebtedness  in  excess  of  the  4  per  centum  lim- 
ited by  the  act  of  congress  of  July  30,  18SG, 
present  any  defense  (even  if  the  county  clerk 
was  authorized  to  make  such  defense)  where  uo 
facts  are  stated  in  the  return  from  which  such 
purposes,  might  be  deduced  by  the  court.  AVhere, 
in  an  answer  or  return,  only  conclusions  of  fact 
or  law  are  pleaded,  no  defense  is  presented. 

2.  Where  a  board  of  equalization,  in  equaliz- 
ing valuations  for  taxation,  directs  an  increase 
by  a  certain  percentage  upon  the  valuation  of 
all  the  property  in  a  county,  and  such  increase 
raises  the  valuations  of  the  property  of  individ- 
uals beyond  its  actual  cash  value,  such  individ- 
uals have  a  right  of  action  to  enjoin  the  col- 
lection of  the  tax  levied  upon  such  excess  of 
valuation;  but  a  county  clerk  cannot  set  up 
such  right  of  action  existing  in  such  individuals 
as  a  defense  to  a  proceeding  in  mandamus  re- 
quiring him  to  spread  upon  the  tax  rolls  of  the 
county  the  increase  of  valuations  as  ordered  by 
the  board  of  equalization.  Causes  of  action  and 
of  defense  must  be  prosecuted  by  the  real  par- 
ties in  interest,  and  a  county  clerk  cannot  set 
up  a  cause  of  action, or  defense  belonging  to 
others  as  a  defense  to'  a  proceeding  in  manda- 
mus, requiring  him  to  perform  a  ministerial  of- 
ficial duty. 

3.  Rulings  and  orders  of  the  trial  court  as  ap- 
plied to  the  evidence,  those  constituting  errors 
of  law  occurring  on  the  trial,  and  generally  rul- 
ings upon  the  trial  of  the  cause  complained  of, 
must  be  excepted  to  at  the  time,  and  preserved 
in  the  case-made,  or  he  brought  into  -the  record 
by  bill  of  exceptions,  to  authorize  this  court 
to  consider  them.  Rut  exceptions  are  not  nec- 
essary to  enable  this  court  to  review  and  cor- 
rect errors  that  are  apparent  upon  the  judg- 
ment roil  or  record  proper.  Where  an  error  in 
a  judgment  appears  on  the  face  of  the  record 
pro|)er,  this  court  will  consider  and  correct  the 
same,  although  no  exception  was  taken  thereto 
in  the  trial  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  coun- 
ty; before  Justice  J.  R.  Keaton. 


Proceedings  in  mandamus  by  the  territory 
of  Oklahoma,  on  relation  of  W.  R.  Taylur. 

county  attorney  of  Oklahoma  county,  against 
Richard  F.  Caffrey,  county  clerk  of  said  coun- 
ty, to  require  said  county  clerk  to  spread  up- 
on the  tax  rolls  of  said  county  the  Increased 
valuation  for  assessment  of  the  property  re- 
turned for  taxation  in  said  county,  as  ordered 
by  the  territorial  board  of  equalization  for 
the  year  189T.  From  a  Judgment  denying  a 
peremptory  mandamus  and  dismissing  the 
cause,  plaintiff  brings  the  case  here  by  peti- 
tion .in  error  for  review.    Reversed. 

Harper  S.  Cunningham,  Atty.  Gen.,  for 
plaintiff  in  error.  Douglas  &  Douglas,  for 
defendant  in  error. 

TARSNEY,  J,  To  the  alternative  writ  is- 
sued upon  the  petition  in  this  cause  the  de- 
fendant answered,  admitting  all  the  facts 
stated  in  the  petition  and  writ,  but  denying 
the  authority  of  the  territorial  board  of  equal- 
ization, in  equalizing  valuations  of  property 
In  the  several  counties  for  taxation,  to  in- 
crease the  aggregate  of  valuations  of  all  the 
property  In  the  several  counties  over  the 
aggregate  of  the  valaatious  returned  by  the 
several  county  clerks,  and  alleging  that  the 
23  per  cent;  Increase  ordered  by  said  board 
of  equalization  in  the  value  of  property  re- 
turned by  said  Oklahoma  county,  and  ordered 
to  be  spread  upon  the  tax  rolls  of  said  county, 
was  thereby  illegal;  that  the  valuation  of 
property  In  said  county,  as  fixed  by  the  as- 
sessors and  local  boards  of  equalization,  was 
up  to  the  full  value  of  all  of  said  property  of 
all  kinds  in  said  county;  that  the  valuation 
thereof  so  fixed  was  not  less  than  the  fair 
average  amount  and  .valuation  which  the 
property  so  assessed  In  said  county  bore  to  all 
the  property  In  the  other  counties  of  said  ter- 
ritory; that  the  Increase  provided  for  the 
county  of  Oklahoma,  under  the  order  and  ac- 
tion of  the  territorial  board  of  equalization, 
was  23  per  cent,  upon  the  valuations  returned 
by  the  couuty  board  of  equalization  of  said 
county;  tliat  the  increase  made  and  ordered 
by  the  territorial  board  upon  said  property 
and  upon  the  property  In  the  other  counties 
In  said  territory  was  arbitrarily  and  Illegally 
made  and  ordered,  without  any  authority  of 
law,  and  was  not  made  for  the  purpose  of 
equalizing  assessments  of  the  various  coun- 
ties of  said  territory,  or  for  the  purpose  of 
correcting  any  alleged  errors  therein,  but 
was  made  and  ordered  for  Illegal  and  corrupt 
purposes,  viz.  for  the  purpose  of  Increasing 
the  assessments  of  the  various  counties,  in 
order  thereby  to  Illegally  create  and  produce 
a  greater  revenue,  and  to  render  nugatory 
the  law  limiting  the  Indebtedness  of  the  ter- 
ritory and  of  said  Oklahoma  county  to  4  per 
centum  of  the  assessed  valuation  of  property 
therein,  and  that  said  increase  was  made 
with  the  Illegal  object  and  purpose  of  en- 
abling Interested  parties  and  officials  to  create 
further  territorial  and  county  Indebtedness  in 
substantial  viohitlon  of  said  laws;   that  said 
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Increase  is  In  excess  of  the  actual  value  of 
tlm  property  assessed;  that  said  defendant, 
a»  county  clerk  of  said  county,  on  or  about 
the  Ist  day  of  July,  1897,  did  receive  a  cer- 
tificate from  said  territorial  hoard  that  such 
increase  liad  been  made  and  ordered  by  said 
board;  that  said  defendant,  as  county  clerk, 
has  refused,  and  stlU  refuses,  to  extend  such 
increase  upon  the  tax  rolls  of  said  county,  to 
become  a  Hen  and  incumbrance  upon  said 
property,  and  the  taxes  levied  thereon  to  be 
levied  against  said  property,  as  would  be 
done  if  said  increase  were  extended  on  the 
tax  rolls;  that  great  and  irreparable  Injury 
and  damage  to  the  Inhabitants  of  the  said 
county  would  be  inflicted  by  said  extension, 
incumbrance,  and  levy;  and  said  defendant 
80.  refused  because  he  was  and  is  under  no 
legal  obligation  to  extend  such  increase  ou 
said  tax  rolls.  To  this  answer  or  return  the 
I>lalnticr  demurred  on  the  ground  that  the  re- 
turn did  not  state  facts  sufiQcient  to  consti- 
tute any  defense  to  plaintlfTs  cause  of  action. 
The  demurrer  was,  by  the  court,  overruled, 
and  thereupon  the  court,  upon  the  pleadings, 
rendered  judgment  denying  a  peremptory 
writ,  dismissing  the  cause,  and  for  costs 
against  the  plalntlfT.  -  The  case  is  brought 
here  upon  petition  In  error,  with  a  transcript 
of  the  record  attached,  and  plaintiff  In  error 
asks  for  a  reversal  upon  the  following  assign- 
ments of  errors:  (1)  That  said  judgment  is 
contrary  to  law;  (2)  the  court  erred  in  ren- 
dering judgment  for  defendant  in  error  and 
against  plaintlfl*  In  error;  and  (3)  said  court 
erred  in  overruling  plaintiff  in  error's  demur- 
rer to  the  return  of  said  defendant  in  error 
to  the  alternative  writ 

The  questions  presented  are:  Did  the  court 
err  in  overruling  the  demurrer  to  the  return? 
and  is  the  judgment  contrary,  to  law?  No  ex- 
ception was  taken  by  plaintiff  In  error  to  the 
action  of  the  court  in  overruling  the  demur- 
t-er,  nor  was  any  exception  taken  at  the  time 
to  the  rendering  of  the  judgment,  and  it  is 
now  contended  by  counsel  for  defendant  In 
error  tliat,  as  the  action  of  the  court  below 
was  not  excepted  to  at  the  time,  we  have  no 
authority  to  review  the  questions  presented 
by  the  assignment  of  errors.  It  may  be  con- 
ceded that  the  taking  of  exceptions  and  pre- 
serving the  same  is  necessary  to  a  review  of 
the  evidence,  or  upon  the  law  as  applied  to 
the  evidence,  and  to  preserve  for  review  er- 
rors of  law  occurring  on  the  trial,  and  that, 
generally,  the  rulings  of  a  trial  court  must  be 
excepted  to  at  the  time,  and  such  exceptions 
be  preserved,  In  order  that  such  rulings  may 
be  considered  on  appeal;  but  there  are  ex- 
ceptions to  this  rule,  under  which  exceptions. 
In  our  view,  this  case  may  be  considered. 
These  exceptions  are  that  exceptions  are  not 
necessary  to  enable  the  court  to  .examine  and 
correct  errors  apparent  upon  the  record  prop- 
er, and  an  exception  Is  not  necessary  to  en- 
able the  court  to  correct  an  error  In  the  judg- 
ment, If  such  judgment  Is,  upon  Its  face,  con- 
trary to  law.    When  the  error  In  the  judg- 


ment does  apx>ear  In  the  record  proper,  the 
court  will  consider  and  correct  It,  although  no 
exception  has  been  talcen.  .  Koehler  v.  Ball,  2 
Kan.  100;  Lender  v.  Caldwell,  4  Kan.  339; 
Wood  V.  Nicholson,  43  Kan.  461,  23  Pac.  587; 
Johnston  v.  Johnston,  54  Kan.  726,  39  Pac. 
725;  Sawyer  v.  Bryson,  10  Kan.  201;  Hume 
V.  Robinson  (Colo.  Sup.)  47  Pac.  271;'  Bur- 
ton V.  Snyder,  21  Oolo.  292,  40  Pac.  451;  Barr 
•V.  Foster  (Colo.  Sup.)  52  Pac.  1101;  Thomas 
V.  Glendlnning  (Utah)  44  Pac.  C52;  Welton 
V.  Beltezore,  17  Neb.  401,  23  X.  W.  1;  Cheney 
V.  Wagner  (Neb.)  46  N.  W.  427;  Galloway  v. 
McLean  (Dak.)  9  N.  W.  98;  Thornton  v.  Bra- 
dy, 100  X.  C.  38,  5  S.  R  910. 

The  cases  cited  for  defendant  In  error- 
Railway  Co.  V.  Estes,  37  Kan.  229,  15  Pac. 
157;    Lott  V.  Railroad  Co.,  42  Kan.  294,  21 
Pac.  1070;   Turner  v.  State,  45  Kan.  554,  26 
Pac.  35— do  not  sustain  defendant  in  error's 
contention  against  the  rule  we  have  above 
stated.     In  Railroad  Co.  v.  Estes  the  point 
decided  was  that  If,  after  an  adverse  ruling  on 
the  demurrer  to  the  petition,  the  defendant 
flies  an  answer,  he  cannot  be  permitted  to  file 
a  petition  In  error  in  the  appellate  court  to  re- 
view the  adverse  ruling.    He  must  await  the 
result  of  the  trial;  and,  further,  that  when  a 
demurrer  to  a  petition  has  been  overruled,  and 
the  defendant  answers,  and  the  plaintiff  Is 
then  permitted  to  amend  his  petition,  and  to 
this  amended  petition  the  defendant  answers, 
and,  after  trial  had  on  the  amended  pleadings, 
the  defendant  brings  the  case  to  an  appellate 
court  for  review,  such  court  will  not  consider 
the  sufficiency  of  the  original  petition.     In 
Lott  V.  Railroad  Co.   the  principal  question 
passed  upon  was  whether  the  appellate  court 
could  review  the  decision  of  the  trial  court 
upon  a  demurrer  to  the  evidence,  in  the  ab- 
sence of  a  motion  for  a  new  trial.     Another  as- 
signment of  error,  however,  was  that  the  trial 
court  erred  in  sustaining  the  demurrer  to  the 
plaintiff's  third  cause  of  action  alleged  In  her 
petition.    On  this  point  all  that  is  said  by  the 
commissioners  is:    "Plaintiff  saves  no  excep- 
tion to  the  overruling  of  the  demurrer;  there- 
fore the  ruling  on  the  demurrer  to  the  plain- 
tiff's third  cause  of  action  cannot  he  reviewed. 
Before  a  ruling  on  a  demurrer  can  be  review- 
ed in  this  court,  exceptions  must  be  saved  lo 
the  court  below."    As  the  state  of  the  plead- 
ings and  proceedings  In  the  trial  are  not  giv- 
en In  the  "case,"  we  assume  that  the  ques- 
tion Involved  in  this  case  was  not  there  pre- 
sented, as  numerous  cases  from  the  supremo 
court  of  that  state,  rendered  both  prior  ana 
subsequent  to  the  decision  in  Lott  v.  Rallro&d 
Co.,  which  cases  are  herein  cited,  are  to  tl»e 
contrary  of  the  rule  appearing  from  the  tac^o 
of  that  decision.     Turner  v.  State  is  to   -tU.-» 
same  effect.     In  none  of  these  cases  -was   tw 
question  considered  whether  the  errors  cor^' 
plained  of  were  apparent  upon  the  face  of  ^^ 
record  proper.    Jennings  v.  Bank,  13  Cote  a^" 
22   Pac.   777;    State  v.  Baldwin,    36  tl»",    ^^ 
12  Pac.   318;    Beaublen  v.  Hlndinati    37    ,-    "*• 
228,  15  Pac.  184;  Graham  v.  Btewatt   W  *^ 
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374,  9  Pac.  555;  Kelly  v.  Murphy,  70  Cal. 
560,  12  Pac.  407;  Hanson  v.  Flicker,  79  Cal. 
283,  21  Pae.  761,— 6ach  presented  for  review 
questions  arising  from  the  evidence  In  the 
ease,  or  questions  of  law  occurring  at  the  tri- 
al, which  could  only  be  preserved  by  bill  of 
exceptions,  and  not  errors  appearing  upon  the 
face  of  the  Judgment  roll  or  record  proper. 
In  our  view,  the  transcript  presents  the  ques- 
tions raised  by  the  assignments  of  error  for 
our  consideration.  The  pleadings,  demurrer, 
order  overruling  demurrer,  and  judgment  are 
the  judgment  roll  or  record  proper  in  this 
case. 

2.  The  answer  or  return  of  the  respondent 
to  the  alternative  writ  alleging  a  want  of  au- 
thority In  the  territorial  board  of  equaliza- 
tion to  maliLe  the  Increase  in  the  valuation 
complained  of  In  said  return  did  not  state  any 
defense.  The  question  thereby  presented  has 
Ijeen  several  times  considered  and  determined 
by  this  court.  Va.liace  v.  BuUen,  6  Old.  17, 
52  Pac.  »54;  on  rehearing,  6.  Olil.  757,  54  Pac. 
974;  Renfrew  v.  Webb  (Okl.;' July. 30,  1898) 
54  Pac.  448;  Weber  v.  Dillon,  Id.  895;  Guy 
V.  Thomas,  Id.  444;  Gray  v..  Logan  Co.,  Id. 
485;  Lee  v.  Mehew  (decided  at  thlB  term) 
56  Pac.  1046;  Martin  v.  Clay,  Id.  715.  The 
return  did  not  state  any  defense  in  alleging 
that  the  increase  of  valuation  complained  of 
was  not  made  for  the  purpose  of  equalizing 
assessments  between  the  various  counties,  or 
for  the  purpose  of  correcting  any  alleged  er- 
ror therein,  but  for  the  illegal  and  corrupt  pur- 
pose of  increasing  the  assessments  of  the  va- 
rious counties  in  order  thereby  to  illegally  cre- 
ate and  produce  a  greater  revenue.  If  such 
defense  could  be  made  by  the  respondent,  the 
allegations  of  bis  return  were  clearly  insuffi- 
cient for  such  purpose.  It  merely  alleged  con- 
clusions, and  not  facts  from  which  a  court 
could  determine  whether  such  conclusions 
were  properly  deducible  or  not.  Nor  did  the 
allegations  of  such  return  that  such  Increase 
was  illegal,  because  made  for  the  purpose  of 
permitting  Interested  parties  and  officials  to 
create  indebtedness  in  excess  of  4  per  cent, 
of  the  assessed  valuation  of  the  property  of 
the  territory  or  the  county,  as  such  Indebted- 
ness is  limited  by  the  act  of  congress  of  July 
30,  188C,  as  there  are  no  facts  stated  in  said 
return  which  would  Inform  the  court  whether 
the  conditions  were  such  that  the  Increase  of 
valuations  ordered  would  have  the  effect  to 
increase  the  Indebtedness  of  the  territory  or 
of  the  county,. or  whether  such  Increase  of  in- 
debtedness, If  made,  would  be  in  violation  of 
said  act  of  congress.  The  allegations  of  the 
return  in  this  particular,  as  in  the  one  just 
considered,  are  mere  allegations  of  a  conclu- 
sion, and  upon  neither  proposition  stated  a 
defense.  Bardrick  v.  Dillon  (Okl.;  July  30, 
1898)  54  Pac.  785;  Weber  v.  Dillon,  Id.  895. 
The  allegation  of  the  return  that  the  re- 
spondent refused  to  spread  said  increased  val- 
uation upon  the  tax  rolls  because,  if  so  spread 
thereon,  and  taxes  were  levied  thereon,'  the 
property  of  the  various  taxpayers  would  be 


taxed  beyond  Its  actual  cash  value,  and  woold 
be  unjustly  a  lien  and  Incumbrance  upon  the 
property  of  said  taxpayers,  merits  no  consid- 
eration. The  county  clerk  Is  a  mere  servant 
of  the  people  of  the  county  for  the  transac- 
tion of  certain  matters  of  public  business  pre- 
scribed by  law.  He  is  not  a  guardian  of  the 
general  welfare  or  Interests  of  the  taxpayers, 
nor  authorized  to  sue  or  defend  for  them.  Un- 
der our  Code  of  Civil  Procedure,  every  cause 
of  action  or  defense  must  be  prosecuted  or  de- 
fended by  the  real  party  in  interest.  We 
have  repeatedly  held  that  a  taxpayer  whose 
property  is  assessed  and  taxed  upon  a  valu- 
ation in  excess  of  its  actual  cash  value  has 
for  bis  relief  from  such  excessive  taxation  a 
right  of  action,  but  such  right  of  action  Is  per- 
sonal to  the  aggrieved  party,  and  cannot  be 
asserted  for  him  by  a  proxy.  The  return  of 
the  respondent  did  not  present  any  defense. 
It  was  therefore  error  for  the  court  to  over- 
rule the  demurrer  thereto.  As  the  final  judg- 
ment was  In  accordance  with  the  ruling  of 
the  court  upon  the  demurrer,  and  such  judg- 
ment is  contrary  to  the  many  decisions  of  this 
court  above  cited.  It  follows  that  it  was  con- 
trary to  law,  and  must  be  reversed.  The 
Judgment  of  the  lower  court  Is  reversed,  and 
It  is  hereby  ordered  that  a  peremptory  writ 
issue  from  this  court  to  the  respondent,  di- 
recting and  commanding  him  to  do  and  per- 
form the  acts  and  things  prayed  by  the  re- 
lator in  the  petition  in  this  cause.  All  the 
justices  concurring,  except  McATEE!,  J.,  not 
sitting. 


"v.   (8  Okl.  202) 

CAFFREY,  County  Clerk,  v.  OVEdBOLSBB. 

(Snpreme  Court  of  Oklahoma.    Feb.  iV,  1899-) 

Appeal  —  Kxobptions — Injunction — Usti'wpci' 

Taxation. 

1.  Exceptions  need  not  be  taken  in  the'fr'*' 
court  to  enable  this  court  to  review  and  *J''' 
rect  errors  that  are  apparent  upon  the  jW' 
ment  roll  or  record  proper.  Where  an  erroi,'" 
a  judgment  appears  upon  the  record  proi*'' 
this  court  will  consider  and  correct  the  san*' 
although  no  exception  was  taken  thereto  in  t^ 
trial  court. 

2.  Although  a  property  owner  may  maintn* 
injunction  against  a  tax  imposed  upon  his  pro*" 
erty  by  reason  of  the  action  of  a  board  of  equu* 
ization  in  increasing  the  valuation  of  such  proi- 
erty  beyond  its  actual  value,  he  cannot  main 
tain  injunction  to  restrain  a  county  clerk  froti' 
spreading  upon  the  tax  roils  of  a  county  the  in- 
crease of  valuation  ordered  by  such   board   of 
equalization  ui)on  property  not  owned  by  him, 
or  in  which  he  has  no  interest.  ' 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  coun- 
ty; before  Justice  J.  R.  Kea ton. 

Action  by  H.  Overholser  against  Richard 
P.  Caffrey,  county  clerk  of  Oklahoma  county, 
by  injunction  to  restrain  said  clerk  from 
spreading  upon  the  tax  rolls  of  said  county 
the  increase  of  valuations  of  property  In  said 
coriity,  ordered  by  the  territorial  board  of 
equalization  for  the  year  1807.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Re- 
versed. 
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Harper  S.  Onnnlngham,  Atty.  Gen^  for 
(daJntlff  In  error. 

TARSNEY,  J.  The  assignments  of  error 
In  the  record  presented  for  consideration  are 
(1>  that  the  court  erred  In  overrullug  plain- 
tiff In  error's  demurrer  to  defendant  In  er- 
ror's petition  in  the  cause;  (2)  that  the  judg- 
ment and  decree  are  contrary  to  law. 

No  exception  was  taken  in  the  court  below 
to  the  action  of  the  court  in  oTemiliug  the 
demurrer  to  the  petition  in  the  cause.  The 
defendant  not  having  answered  thereto,  de- 
cree was  entered  for  the  plaintiff  as  prayed. 
No  exception  was  talcen  to  the  judgment,  or 
preserved  in  the  record.  The  case  is  here 
upon  a  transcript  of  the  record  containing 
the  petition,  demurrer  thereto,  order  overrul- 
ing the  demurrec,  and  final  judgment  These 
constitute  the  judgment  roll  or  record  prop- 
er In  the  cause.  Following  the  ruling  and 
decision  in  Territory  v.  Caffrey  (OkL;  decided 
at  this  term)  57  Pac.  204,  we  Hold  that  excep- 
tions are  not  necessary  to  enable  this  court 
to  review  and  correct  errors  that  are  appar- 
ent upon  the  judgment  roll  or  record  proper; 
that  where  an  error  in  a  judgment  appears 
on  the  face  of  the  record  proper,  this  court 
win  consider  and  correct  the  same,  although 
no  exception  was  taken  thereto  In  the  trial 
court 

Upon  the  authority  of  Wallace  v.  Bullen, 
6  Okl.  17,  52  Pac.  954,  and  the  numerous 
eases  determined  by  this  court  in  accordance 
therewith,  we  must  hold  that  the  petition  In 
this  case  did  not  state  facts  sufficient  to  con- 
ttitnte  a  cause  of  action  against  the  defend- 
ant and  that  the  court  erred  in  overruling 
the  demurrer  thereto.  While  the  plaintiff  al- 
leged In  bis  petition  that  his  property  for  the 
year  1897  was  returned  for  taxation  to  the 
assessor  at  Its  full  value,  and  while  we  have 
repeatedly  held  that  a  property  owner  who 
has  returned  his  property  for  taxation  at  Its 
full  value  may  maintain  injunction  against 
any  tax  imposed  thereon  by  reason  of  the  ac- 
tion of  any  board  of  equalization  Increasing 
the  valuation  of  such  property  beyond  Its  ac- 
tual cash  value,  yet  this  gives  no  warrant  or 
authority  to  such  taxpayer  to  maintain  pro- 
ceedings by  Injunction  against  the  county 
clerk  to  restrain  him  from  spreading  upon 
the  tax  rolls  of  the  county  the  Increase  of  val- 
uation ordered  by  such  board  of  equalization, 
as  it  might  l>e  that  all  the  other  property  In 
the  county,  save  that  of  inch  taxpayer,  might 
not,  even  with  such  Increase,  be  assessed  at 
Its  true  value.  The  decree  in  this  case  re- 
strained the  defendant  from  spreading  upon 
the  tax  rolls  against  any  of  the  property 
therein  listed  the  Increase  ordered  by  the 
board,  and  therefore  such  decree  was,  upon 
Ita  face,  contrary  to  law.  The  judgment  of 
the  conrt  below  is  reversed,  and  cause  re- 
manded, ^th  Instructions  to  overrule  the 
demurrer,  and  proceed  in  conformity  here- 
with. AU  the  judges  concurring,  except  Mc- 
ATEB,  J,  not  altting. 


024  Cal.  409) 

ACKLBT  T.  FISHBECK.    (S.  F.  972.)' 

(Supreme  Court  of  California.    May  15,  1899.) 

ArrmAi.  —  Abuokmxkt  of  Srbobs  —  Rsooao  — 
Rsviaw. 

1.  An  order  denying  a  motion  for  a  new  trial 
win  not  be  reviewed  upon  appeal,  where  the  as- 
signment of  errors,  though  attached  to  the 
statement  upon  which  the  case  is  submitted,  is 
not  authenticated  as  a  part  of  the  record,  and 
is  excepted  from  the  stipulation  certifying  to 
the  contents  of  the  transcript. 

2.  Where  the  judgment  is  supported  by  the 
findings  of  the  inferior  court,  and  there  are  no 
assignments  of  error,  the  appellate  court  will 
not  examine  the  evidence  to  determine  whether 
it  supports  the  findings. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco. 

Action  by'  Edward  Ackley  against  J.  R. 
Fishbeck  to  recover  upon  an  account  for  serv- 
ices 'rendered  by  plaintiff's  assignor.  There 
was  judgment  for  a  portion  of  plaintiff's 
claim,  and  plaintiff  appeals.    Affirmed. 

Moses  O.  Cobb,  for  appellant  Wm.  W. 
Outh,  for  respondent 

CHIPMAN,  C.  Action  for  services  as  physi- 
cian rendered  by  plaintiff's  assignor,  Dr.  Day- 
wait,  to  the  wife  of  defendant,  at  the  city  and 
county  of  San  Francisco,  from  February  1, 
1802,  to  April  1,  1894,  when  the  patient  died. 
Plaintiff's  counsel,  in  his  brief,  states  the  case 
as  follows:  "The  wife's  sickness  was  of  a 
malignant  character;  and  the  physician's  at- 
tendance and  treatment  was  part  of  the  time 
dally,  and  part  of  the  time  weeldy  or  monthly, 
according  as  the  disease  advanced,  or  accord- 
ing to  the  wife's  presence  in  or  absence  from 
San  Francisco.  The  cause  was  tried  by  the 
court  without  a  jury,  the  contention  being,  on 
the  part  of  plaintiff,  that  the  sickness  treated 
was  continuous  and  the  same  sickness 
throughout  the  whole  time,  and  that  the  stat- 
ute of  outlawry  only  began  to  run  from  the 
termlnstlon  of  the  service;  that  the  last  Item 
in  the  account  drew  after  It,  or  took  in,  all 
the  preceding  items,  because  a  part  of  the 
same  transaction."  Defendant  denied  the  in- 
debtedness and  pleaded  the  statute  of  limita- 
tion, and  his  contention  was  that  each  day's 
service  was  a  separate  cause  of  action,  and 
the  statute  ran  from  each  day,  as  the  service 
was  rendered..  The  court  gave  judgment  for 
five  days'  attendance,  or  only  those  attend- 
ances that  were  within  the  two  years  before 
the  complaint  was  filed.  The  appeal  Is  from 
the  judgment,  and  from  an  order  denying  the 
motion  for  new  trial,  and  comes  here  on  a 
statement  of  the  case. 

1.  The  statement  contains  no  assignment  or 
specifications  of  errors.  There  is  appended  to 
the  statement,  but  forming  no  part  of  It,  what 
is  designated  as  "Assignment  of  Errors,"  but 
It  is  not  authenticated  as  part  of  the  record, 
and  Is  excepted  from  the  stipulation  certifying 
to  the  contents  of  the  transcript.  There  is 
nothing  to  show  that  It  was  considered  on  the 
motion  for  ■  new  trial.    The  appeal  from  the 


»  Rehearing  denied  Jane  14.  1898. 
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order  Is  here,  therefore,  without  any  specifica- 
tions of  errors,  and  cannot  be  considered. 
Code  Civ.  Proc.  §  659,  subd.  3;  Sprigg  v.  Bar- 
ber, 122  Cal.  573,  55  Pac.  419,  and  cases  there 
cited. 

2.  The  appeal  from  the  judgment  alone  can 
be  considered,  and  we  are  to  determine  only 
whether  the  findings  support  the  judgment 
The  court  fouud  that  plaintiff's  assignor  at- 
tended defendant's  wife  at  different  times, 
"without  any  express  agreement  with  her 
or  with  defendant  to  attend  her  for  any  stip- 
ulated length  of  time  or  any  stipulated  sum 
of  money";  that  Dr.  Daywalt  was  "free  to 
render  his  account  for  services  up  to  any 
time,  and  collect  for  the  same";  that  he  char- 
ged $3  for  each  visit  to  the  house  of  defend- 
ant, and  $2  for  each  visit  at  bis  office,  which 
were  reasonable  charges,  and  that  defend- 
ant's wife  paid  said  doctor  from  time  to  time 
on  account  of  his  attendance,  and  that  de- 
fendant and  bis  said  wife  were  free  at  any 
time  to  dispense  with  said  doctor's  services 
and  employ  another  physician;  that  said  doc- 
tor rendered  a  bill  for  ?o05  against  defendant, 
no  part  of  which  has  been  paid;  that  said 
doctor  attended  plaintiff's  wife  on  I^farcb  28, 
29,  30,  and  31,  and  April  1,  1894;;  that  plain- 
tiff brought  suit  March  28, 1896.  And  as  con- 
clusions of  law  the  court  found  that  all  the 
Items  of  service  rendered  more  than  two  years 
prior  to  the  commencement  of  the  action  were 
barred  by  the  statute  of  limitations,  and 
plaintiff  could  only  recover  for  services  ren-- 
dered  on  and  after  March  28,  1896,  to  wit, 
the  sum  of  $15  for  visits  on  March  28,  29,  30, 
and  31,  and  April  1, 1891.  Judgment  was  ac- 
cordingly entered.  The  findings  support  the 
Judgment,  and,  as  we  cannot  examine  the  evi- 
dence to  determine  whether  It  supports  the 
findings,  the  judgment  and  order  should  be 
affirmed. 

We  concur:    HAYNES,  0.;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 


(124  Cal.  415) 

CAMPAN  V.  MOLLE  et  al.    (I..  A.  508.) 

(Supreme  Court  of  California.    May  16,  1809.) 

SiXB  o»  Land— Loan  o»  Pubohasb  Price— Sob- 
BOOATioN  to  Vendob'b  Riohts— Homb- 

STBAD — ^PkIOBITT  0»  CI/AIU. 

1.  Where  a  vendor  of  land  retains  the  lepal 
title  until  full  payment  of  the  price,  so  that  .he 
has  no  lien,  one  loaning  the  price  to  the  ven- 
dee, who  agrees  to  give  a  mortgage  as  security 
after  receiving  the  legal  title,  which  he  re- 
fuses to  do,  has  no  claim  to  subrogation. 

2.  Civ.  Code,  {  1241  (4),  makes  a  homestead 
claim  superior  to  a  mortgage  lien  created  be- 
fore filing  of  the  declaration,  unless  sucli  mort- 
Knpe  was  executed  and  recorded  prior  thereto. 
Code  Civ.  Proc.  §  726,  prohibits  more  than  one 
action  to  recover  any  debt  or  enforce  any  right 
secured  by  real-estate  mortgage.  One  lonnecl 
the  purchase  price  of  land  to  a  vendee,  who 
agreed  to  execute  a  mortgage  to  secure  the  loan 
uu  obtaining  the  title,  but  he  refused,  and  filed 


a  declaration  of  homestead.  Thereafter  the 
lender  recovered  a  personal  judgment  for  the 
loan,  but  did  not.  in  that  action,  seeit  to  enforce 
any  clniui  against  the  land.  'Held,  that  any  lien 
which  the,  lender  had,  in  the  nature  of  an  eq- 
uitable mortgage,  was  not  superior  to  the  home- 
stead claim. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county. 

Action  by  one  Campaa  against  J.  M.  MoUe 
and  others.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  phUntifl  appeals. 
Affirmed. 

Appel  &  Whitney,  for  appellant.  Walter 
F.  Haas,  for  respondents. 

HARRISON,  J.  On  July  11,  1896,  the  de- 
fendant J.  M.  Molle  held  an  agreement  for  the 
purchase  of  a  parcel  of  land  from  the  owner 
thereof  for  the  sum  of  $350,  and  at  bis  request 
plaintiff,  on  that  date,  loaned  to  the  defend- 
ants the  said  sum  of  money,,  for  which  they 
executed  to  him  their  promissory  note,  and 
aftei-wards  applied  the  money  in  payment  of 
the  balance  due  on  the  agreement,  and  obtain- 
ed the  legal  title  to  the  land.  The  plaintiff 
alleges,  "upon  information  and  belief,"  that 
the  defendants  promised  him  that,  If  he  would 
advance  the  said  nioney,  they  would  secure 
him  In  Us  payment  by  giving  him  a  mortgage 
upon  the  land  when  they  shoidd  obtain  the  le- 
gal tiUe  thereto;  and  alleges  that,  after  they 
had  obtained  the  legal  title,  they  refused  to 
execute  said  mortgage.  Subsequently  the 
plaintiff  brought  an  action  upon  the  note,  and 
on  the  29Ui  of  March,  1897,  obtained  Judg- 
ment against  the  defendants,  and  each  of 
them,  for  its  amount.  Prior  thereto,  viz. 
January  18,  1897,  Molle  had  filed  a  declara- 
tion of  homestead  upon  the  premises.  The 
plaintiff  seeks  by  this  action  a  judgment  set- 
ting aside  and  canceling  this  declaration  of 
homestead  as  void,  and  that  the  land  be  ap- 
plied towards  the  payment  of  bis  Judgment. 
A  demurrer  to  the  complaint  was  sustained  by 
the  superior  court,  and  from  the  judgmeDt 
thereon  the  plaintiff  has  appealed. 

It  Is  claimed  In  support  of  the  appeal  that, 
by  virtue  of  the  transaction  between  the 
plaintiff  and  the  defendants,  the  plaintiff  was 
subrogated  to  the  rights  of  the  vendor  of  the 
land,  and  Is  entitied  to  enforce  the  claim 
against  the  land  as  fully  as  could  the  vendor. 
The  complaint  does  not,  however,  contain  the 
contract  between  the  vendor  and  the  defend- 
ants, or  show  the  relation  between  them.  Nor 
does  it  appear  therefrom  that  the  vendor  had 
aby  rights  which  he  could  enforce  against 
them.  It  merely  shows  that  the  defendants 
bad  the  right  to  purchase  the  land  for  a  given 
sum  of  money.  It  does  not  appear  at  what 
time  the  defendants  paid  the  money  to  the 
vendor,  or  when  the  land  was  conveyed  to 
them,  and,  as  the  vendor  was  to  retain  titie 
to  the  land  until  full  payment  therefor  should 
be  made,  there  was  no  vendor's  lien  to  which 
the  plaintiff  could  be  subrogated.  The  trans- 
action between  the  plaintiff  and  the  defend- 
ants was  merely  a  loan  of  money  upon  their 
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agreement  to  give  him  aecurity,  which  they 
afterwards  refused  to  do. 

Neither  can  the  claim  of  the  appellant  that 
he  has  a  Hen  upon  the  land  In  the  nature  of 
an  equitable  mortgage,  prior  to  that  of  the 
homestead,  be  maintained.  If  It  be  assumed 
that  the  agreement  between  him  and  the  de- 
fendants constituted  an  equitable  mortgage, 
the  statute  declares  that  the  homestead  claim 
is  superior  to  the  lien  of  a  mortgage  created 
before  the  filing  of  the  declaration  of  home- 
stead, unless  such  mortgage  was  "executed 
and  recorded"  prior  thereto.  Civ.  Code,  S 
1241  (4).  By  putting  his  claim  upon  the  ptom- 
issory  note  Into  a  personal  Judgment  after 
the  declaration  of  homestead  had  been  .filed, 
be  elected  to  loolc  to  the  personal  obligation 
of  the  defendants  Instead  of  the  security 
promised  by  them.  If  he  would  have  claimed 
a  priority  d  the  Hen  of  the  homestead,  he 
should  have  asserted  It  In  that  action.  Sec- 
tion 726,  Code  Civ.  Proc.,  declares  that  "there 
can  be  bat  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  estate";  and.  If  the 
plaintiff  held  an  equitable  mortgage  upon  the 
premises,  bis  failure  to  enforce  It  in  that  ac- 
tion had  the  effect  to  deprive  bim  of  such  se- 
curity. Mascarel  v.  Raffour,  51  Cal.  242;  Ould 
V.  Stoddard,  64  Cal.  613.  If  the  claim  of 
homestead  Is  Ineffective,  his  remedy  at  law, 
by  means  of  an  execution  upon  his  judgment, 
is  ample.    The  judgment  is  affirmed. 


We  concur:  GAROUTrB,J.;  VANDYKE, 


J. 


(124  Cal.  406) 

DB  GROOT  V.  PETERS.     (L.  A.  636.) 

(Supreme  Court  of  California.     May  15,  1809.) 

Ikjcsotion— WHBTf  6Bi.NTn>— Trsbpabs. 

1.  Injunction  will  lie  to  restrain  one  from  in- 
truding into  another's  store,  and  holding  him- 
self out  as  a  partner  of  such  other,  collecting 
money  due  the  latter,  and  conTertin^  it  to  his 
own  use,  where  he  is  insolvent,  and  threatens 
to  continue  such  conduct,  and  such  claim  of 
partnership  has  no  foundation  in  fact. 

2.  A  person  is  not  entitled  to  free  access  to 
the  store  of  another,  by  whom  he  had  recent- 
ly been  employed  at  a  compensation  based  on  a 
percentage  of  the  net  profits  of  the  business, 
for  the  purpose  of  protecting  his  Interest,  where 
the  employer  avers  that  the  business  never 
yielded  a  net  profit,  and  the  employs  shows  no 
reason  why  his  presence  is  necessary  to  protect 
his  share  of  the  profits,  if  there  were  any. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  .\ngeles  coun- 
ty. 

Action  by  Walter  1.  De  Groot  against  Louis 
H.  Peters.  From  an  order  refusing  to  dis- 
solve an  injunction  agaiust  plaintiff,  he  ap- 
pealed.   Affirmed. 

FuHer  &  Burnett,  for  appellant  J.  Noonan 
Phillips  and  Goodrich  &  McCutcben,  for  re- 
spondent 

BRITT,  0.    Plaintiff  alleged  in  his  com- 
plain in  this  action  that  himself  and  def  end- 
67  P.-14 


ant  are  partners  under  the  name  of  the  Buf- 
falo Woolen  Company,  constituted  such  by 
an  agreement  In  writing,  engaged,  it  seems, 
In  the  business  of  merchant  tailors;  and,  up- 
on information  and  belief,  he  charged  that 
defendant  committed  divers  specified  acts  of 
misconduct  In  the  course  of  said  business, 
wherefore  he  prayed  a  dissolution  and  an  ac- 
counting. Defendant  answered  denying  any 
partnership  with  plaintiff,  and  exhibiting  a 
contract  In  writing  between  them,  by  the 
terms  whereof  (as  the  court  below  seems  to 
have  interpreted  It  and  we  think  correctly) 
the  plaintiff  was  employed  by  defendant  as 
a  salesman  upon  a  salary  in  said  business, 
with  a  contingent  right  to  one-fourth  of  the 
net  profits  of  the  same,  but  was  not  made 
a  partner  with  defendant  At  the  time  of  fil- 
ing such  answer,  defendant  filed  also  a  sworn 
cross  complaint,  in  which  he  averred,  among 
other  things,  that  the  written  contract  ex- 
hibited In  his  answer  is  the  same  agreement 
mentioned  in  plaintiff's  complaint;  that  plain- 
tiff was  in  his  employ  as  a  salesman,  and 
that,  after  the  commencement  of  this  action, 
plaintiff  neglected  his  duties  In  that  capacity, 
and  harassed  defendant  in  the  conduct  of  his 
business,  and  that  defendant  discharged  him; 
that  nevertheless  plaintiff  holds  himself  out 
to  the  public  as  a  partner  In  said  business, 
and  Intrudes  Into  defendant's  office  and  place 
of  business,  and  there  remains,  interfering 
with  defendant's  affairs;  that  he  has  collect- 
ed money  from  the  patrons  of  defendant,  due 
to  the  latter,  and  converted  it  to  his  own  use; 
that  be  claims  the  right  to  do  these  things  as 
a  partner  in  the  business,  and  threatens  and 
Intends  to  continue  such  acts  contrary  to  the 
will  of  defendant;  and  that  plaintiff  is  insol- 
vent. Defendant  prayed  an  injunction  to  re- 
strain the  continuance  of  said  conduct  of 
plaintiff,  and  the  court  granted  the  writ  Aft- 
erwards plaintiff  answered  the  cross  com- 
plaint denying  some  of  Its  averments,  and 
reasserting  bis  status  as  a  partner;  but  he 
did  not  deny  that  his  alleged  contract  of  part- 
nership is  contained  in  the  Instrument  de- 
scribed In  the  pleadings  of  defendant,  or  that 
he  attempts  to  participate  In  the  management 
of  the  business,  or  that  he  is  insolvent  He . 
moved  for  a  dissolution  of  the  injunction. 
The  motion  was  heard  on  the  pleadings,  and 
was  denied;   hence  this  appeal. 

Several  questions  of  procedure  are  raised 
by  counsel  on  each  side,  but  none  of  them 
are  of  sufficient  moment  to  preclude  or  avoid 
a  decision  of  the  substantial  subject  of  dis- 
pute disclosed  by  the  record.  As  to  this  the 
main  Insistence  of  plaintiff  is  that,  conceding 
himself  to  have  no  interest  as  a  partner,  yet 
the  case-made  shows  that,  at  most,  he  is  a 
mere  trespasser  In  defendant's  store,  and  that 
Injunction  does  not  lie  to  restrain  him;  citing 
Mechanics'  Foundry  v.  Ryall,  75  Cal.  601,  17 
Pac.  703.  This  case  is  dearly  distinguishable 
from  that.  Upon  the  defendant's  showing 
(which,  for  the  purposes  of  this  appeal,  must 
be  said  to  be  quite  Imperfectly  repelled  by 
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plalntllTB  answer  to  the  cross  complaint).  It 
appears  that  plaintiff  is  not  only  a  trespasser 
upon  the  premises  of  defendant,  but  assumes 
a  control  over  his  business,  intercepts  moneys 
due  to  him,  and  holds  himself  out  to  the  pub- 
lic as  a  partner  having  the  right  to  do  these 
things.  Bodily  ejection  of  plaintiff  from  the 
premises  would  not  necessarily  prevent  the 
continuance  of  such  injuries,  nor  would  an 
action  for  damages  afford  adequate  relief;  for 
the  reasons,  among  others,  that  It  would  be 
extremely  difficult  to  ascert.iln  In  pecuniary 
terms  the  amount  of  damage,  and  Uiat  plain- 
tiff is  admittedly  insolvent.  No  authority  in 
point  is  brought  to  our  notice,  but  the  follow- 
ing Illustrate  in  some  measure  the  principles 
which  should  govern  here:  Kellogg  v.  King, 
114  Cal.  378,  46  Pac.  166;  Routh  v.  Webster, 
10  Beav.  661;  Iron  Works  Co.  v.  Payne,  60 
Ohio  St  116,  33  N.  E.  88;  Bates,  Parts,  ii 
772,  990;  T.  Pars.  Partn.  (4th  Ed.)  i  2ia 

Plaintiff  also  contends  that,  in  any  event 
he  should  have  been  allowed  free  access  to 
the  store,  in  order  to  protect  bis  Interest  in 
the  net  profits  of  the  business.  On  that  point 
It  is  sufSclent  to  say  that  the  defendant  avo^ 
red  positively  in  his  pleadings  that  the  busi- 
ness never  yielded  any  net  profit,  and  offered 
to  submit  his  books  and  all  his  transactions 
to  scrutiny  in  support  of  his  assertion;  and 
the  plaintiff  showed  no  reason  why,  if  there 
were  such  profits,  his  presence  In  the  store 
is  necessary  for  the  protection  of  his  share 
thereof.  The  order  appealed  from  should  be 
affirmed. 

I  concur:    ORAT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed  from 
Is  affirmed. 


(U4  Cal.  38S> 

CITY  OF  LOS  ANOELES  v.  LOS  ANOET.ES 
Cirr  WATER  CO.  et  al.  (two  cases).  (U 
A-  655  and  656.)  LOS  ANGEI.ES  CITY 
WATER  CO.  V.  CITY  OP  LOS  ANGELES 
et  al.  (L.  A.  657.)  CRYSTAL  SPRINGS 
LAND  &  WATER  CO.  v.  SAME.  (L.  A. 
688.)' 

(Supreme  Court  of  Callforata.     May  6,  1899.) 

UumOIPAL  COSPOBJiTIONS  —  CONTEACT  WTFH  Wx- 
TBBWORKS    COMPXNT — CONSTBCOTIOH  —  COSSSNT 

TO  MoDiFiOATioK  —  WiTBDBAWAi,  — Waters  o» 

BlVBB— RlQHTS  or  CiTT— iNroHCTIOH. 

1.  Under  a  contract  with  a  dty,  a  water- 
works company  was  not  to  take  from  the  river 
from  which  it  was  allowed  to  get  its  supply 
"more  than  ten  inches  of  water  without  the  pre- 
vious consent"  of  the  city,  and  the  contract  did 
not  provide  under  what  particalar  pressure  the 
10  inches  were  to  be  taken.  But  it  would  have 
taken  many  times  10  inches  under  a  4-inch 
pressure  to  have  supplied  the  demand  for  water 
when  the  contract  was  made,  and  much  more  to 
supply  the  subsequent  growth  of  the  city,  which 
the  contract  also  contemplated  the  company 
should  supply  from  the  same  source.  The  com- 
pany, without  objection,  drew  from  the  river 
muny  times  10  inches  under  a  4-inch  pressure 
tor  many  years.    'Beld,  that  the  contract  would 


not  be  construed  to  mean  only  10  Inches  under 
a  4-Inch  pressure. 

2.  A  city's  consent  for  many  years  to  a  water- 
works company's  taking  more  water  from  a 
river,  from  which  It  was  to  get  Its  supply,  than 
it  may  have  been  entitled  to  under  the  con- 
tract cannot  be  withdrawn  during  the  life  of 
the  contract  after  the  company  has  expended 
large  sums  in  reliance  thereon. 

3.  Under  a  contract  with  a  waterworks  com- 
pany a  city  gave  to  It  full  control  of  its  water- 
works plant  for  30  years,  with  power  to  en- 
large it,  and  extend  its  pipes,  mains,  etc.,  to 
answer  all  the  needs  of  the  Inhabitants.  It 
was  to  be  allowed  to  collect  water  rents  not  to 
exceed  specified  rates,  and  was  to  supply  the 
city  with  water  free  for  municipal  purposes, 
and  pay  $1,500  per  year  to  the  city  besides.  At 
the  end  of  this  time  the  city  was  given  the 
right  to  take  possession  on  payment  of  the 
value  of  the  improvements  made.  Throughout 
the  ordinance  by  means  of  which  the  agreement 
was  made,  it  was  referred  to  as  a  contract 
The  works  taken  by  the  company  were  of  a 
very  meager  description,  and  were  entirely  su- 
perseded, and  constituted  no  part  of  the  plant 
established  by  the  company  at  the  end  of  the  30 
years.  'Held,  that  the  contract  was  not  a  lease, 
and  that  the  dty  could  not  take  possession  of 
the  plant  at  the  end  of  the  30  yeara  without 
at  the  same  time  paying  or  tendering  the  value 
thereof. 

4.  A  city  has  only  the  right  to  the  use  of  such 
an  amount  of  the  water  of  a  river  within  its 
limits  as  Is  necessary  to  supply  the  wants  of  its 
citizens  and  of  the  municipality.  It  does  not 
have  a  riparian  owner's  right  to  have  the  water 
of  the  stream  fiow  as  it  is  accustomed  to  flow, 
without  any  regard  to  its  use,  and  hence  is  not 
entitled  to  damages  for  its  diversion,  except 
where  it  Is  In  a  position  to  use  it. 

5.  A  city  entitled  to  possess  and  own  a  water- 
works plant  supplying  its  inhabitants  with  wa- 
ter on  paying  or  tendering  to  the  waterworks 
company  the  value  thereof  at  the  end  of  a  cer- 
tain period  cannot  interfere  with  contracts  be- 
tween rate  payers  and  the  company,  and  appro- 
priate to  Itself  the  benefit  thereof,  when  its 
right  to  buy  the  plant  accrues. 

6.  A  city  without  the  power  to  take  posses- 
sion of  a  waterworks  plant  rightfully  may  be 
enjoined  from  doing  ao  forcibly. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county. 

Action  by  the  Los  Angeles  City  Water  Com- 
pany against  the  city  of  Los  Angeles  and  oth- 
ers, by  the  Crystal  Springs  Land  8c  Water 
Company  against  the  same  defendants,  and  by 
the  city  of  Los  Angeles  against  the  plaintiffs 
In  the  former  two  actions.  In  the  first  two 
named  actions  there  were  orders  enjoining 
and  restraining  defendants  from  taking  pos- 
session of  certain  waterworks  property,  and 
they  appeal.  In  the  last-named  action  the 
court  made  an  order  appointing  a  receiver  to 
receive  the  water  rates  and  income-  from  the 
waterworks  property  before  referred  to,  but 
refusing  to  appoint  him  to  take  possession  of 
the  property,  and  both  parties  appeal.  By 
agreement  of  parties  the  appeals  are  argued 
and  submitted  at  the  same  time.  Orders  in 
the  first  two  named  actions  are  affirmed,  and 
in  the  last-named  action  the  order  appointing 
the  receiver  is  reversed,  and  the  refusal  to 
appoint  is  affirmed. 

W.  E.  Dunn  and  Lee  &  Scott,  for  city  of 
Los  Angeles.  J.  S.  Chapman  and  White  & 
Monroe,  for  water  companies  and  S.  Q.  Mtir- 
phy. 


•  J^or  opimon  on  petition  for  rehearing,  set  67  Pac.  671. 
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'McFAULAXD,  J.  These  four  appeals  are 
taken  by  the  various  parties  from  certain  or- 
ders made  In  three  certain  actions  pending 
In  the  superior  court  of  the  county  of  Los  An- 
{peles.  One  of  the  three  actions  was  entitled 
"Los  Angeles  City  Water  Company,  Plaintiff, 
VB.  The  City  of  Los  Angeles  and  the  Persons 
who  Constituted  the  Mayor  and  Common 
Council  of  said  City,"  and  In  that  case  the  ap- 
peal is  by  the  defendants  In  said  action  from 
an  order  of  the  court  below  enjoining  and  re- 
straining the  defendants  from  taking  posses- 
sion of  certain  waterworks  property  hereinaft- 
er mentioned;  and  this  Is  the  appeal 
numbered  L.  A.  667.  Another  of  said  actions 
Is  entitled  "Crystal  Springs  Land  and  Water 
Company,  Plaintiff,  vs.  City  of  Los  Angeles 
et  al..  Defendants,"  and  the  appeal  in  that 
case  is  by  the  defendants  from  a  similar  order 
enjoining  and  restraining  the  defendants  from 
taking  possession  of  certain  waterworks  de- 
scribed in  the  complaint  therein.  This  Is  the 
appeal  numbered  L.  A.  658.  The  other  of  the 
three  actions  Is  entitled  "The  City  of  Los 
Angeles,  Plaintiff,  vs.  The  Los  Angeles  City 
Water  Company  and  The  Crystal  Springs 
Land  &  Water  Company,"  above  mentioned. 
In  this  action  the  plaintiff  sought  to  have  a 
receiver  appointed  to  take  possession  of  the 
waterworks  property  above  mentioned,  and  to 
restrain  the  defendants  therein  from  collect- 
ing water  rates,  or  receiving  any  Income  from 
said  property.  The  conrt  made  an  order  ap- 
pointing a  receiver  to  receive  the  water  rates 
and  Income  from  said  property,  but  refused 
to  appoint  a  receiver  to  take  possession  of 
the  property.  The  defendants  therein  ap- 
pealed from  the  order  appointing  the  receiver, 
and  this  is  the  appeal  numbered  L.  A.  65.5. 
The  city  of  Los  Angeles  appealed  from  that 
IMirt  of  the  order  which  denied  a  receiver  for 
the  purpose  of  taking  possession  of  the  prop- 
erty, and  this  is  the  appeal  numbered  L.  A. 
C56.  The  three  ca^es  were  not  consolidated 
In  the  court  below,  bnt  they  were  heard,  and 
the  orders  appealed  from  were  made,  at  the 
same  time.  By  agreement  batween  the  parties 
the  appeals  were  all  brought  here  in  the  same 
transcript,  and  were  argued  all  together,  and 
submitted  at  the  same  time. 

The  litigation  In  all  the  cases  arose  out  of  a 
certain  written  contract  made  on  the  22d  day 
of  July,  1868,  and  the  determination  of  the 
rights  of  the  various  parties  depends  upon 
that  contract,  and  upon  facts  occurring  sub- 
sequently to  its  execution.  The  municipal 
name  of  the  city  of  Los  Angeles  was  at  that 
time  "The  Mayor  and  Common  Council  of  the 
City  of  Los  Angeles,"  and  by  that  name  the 
city  was  the  party  of  the  first  part  to  the  con- 
tract, and  John  S.  Griffin,  Prudent  Bradbury, 
and  Solomon  Lazard  were  the  nominal  parties 
of  the.  second  part;  but  as  the  municipality 
afterwards  took  the  name  of  the  city  of  Los 
Angeles,  and  as  Griliin  and  others,  shortly 
after  the  execution  of  the  contract,  assigned 
all  their  rights  therein  to  the  Los  Angeles  City 
Water  Company,  which  assignment  was  an- 


ticipated by  both  parties  at  the  date  of  the 
contract,  we  will,  for  convenience,  speak  of 
one  of  the  parties  as  the  city  of  Los  Angeles 
and  of  the  other  as  the  Los  Angeles  City  Wa- 
ter Company.  Facts  occurring  after  the  exe- 
cution of  the  contract  are  shown  in  the  record 
by  various  affidavits  and  other  evidence. 

At  the  time  of  the  execution  of  the  con- 
tract the  city  owned  a  water  plant  of  a  very 
meager  character.  It  consisted  mainly  of  a 
water  wheel  and  a  few  miles  of  wooden  pipe. 
By  the  contract  the  city  covenanted  and 
agreed  "to  deliver  and  concede"  to  the  par- 
ties of  the  second  part,  their  heirs,  assigns, 
etc.,  the  exclusive  use,  control,  possession, 
and  management  of  the  waterworks,  to- 
gether "with  the  right  to  sell  and  distribute 
water  for  domestic  purposes,  and  to  receive 
the  rents  and  profits  thereof  for  their  own 
use  and  benefit,  except  as  hereinafter  provid- 
ed, hereby  giving  and  granting  the  parties  of 
the  second  part  •  *  *  the  right  to  lay 
pipes  in  any  and  all  tlio  streets  of  said  city, 
and  to  dig  and  make  all  necessary  excava- 
tions for  that  purpose,  and  the  right  of  way 
through,  upon,  and  over  land  or  streets  be- 
longing to  the  said  city  of  Los  Angeles,  with 
the  additional  right  to  take  water  from  the 
Ix)s  Angeles  river  at  a  point  above  or  near 
the  present  dam:  provided  always,  tiiat  the 
said  parties  of  the  second  part  *  *  • 
shall  at  no  time  take  from  the  said  river  for 
the  use  of  said  waterworks  more  than  ten 
Inches  of  water  without  the  previous  consent 
of  the  mayor  and  common  council  of  said 
city."  This  grant  was  made  upon  the  con- 
sideration that  the  parties  of  the  second  part 
should  pay  to  the  city  $1,S00  per  annum  "un- 
til the  conclusion  of  the  tei-m  of  this  con- 
tract"; that  they  should  sun-ender  to  the 
city  certain  claims  which  they  held  against 
the  city  for  damages;  and  upon  the  further 
consideration  that  they  siiould  make  certain 
improvements  "about,  in,  and  upon  said 
waterworks,  at  their  own  proper  costs  and 
expenses,"  to  wit,  that  they  should  lay  down 
12  miles  of  iron  pipes  of  sufficient  capacity 
to  supply  the  Inhabitants  of  the  city  with 
water  for  domestic  purposes,  that  they  should 
erect  one  hydrant,  as  a  protection  against 
fire,  at  each  comer  of  each  cross  street  where 
"the  water  pipes  are  now,  or  may  hereafter 
be  laid  by  virtue  of  this  contract";  that  they 
should  erect  an  ornamental  fountain  upon  the 
public  plaxa  at  a  certain  cost;  and  that  they 
should  "within  two  years  fi-om  the  approval 
of  this  contract  and  ordinance  construct  at 
their  own  expense  such  ditches,-  flumes,  or 
erect  such  machinery  in  connection  with  said 
waterworks  as  will  secure  to  the  inhabitants 
of  said  city  a  constant  supply  of  water  for 
.domestic  purposes,  and  shall  construct  reser- 
voirs of  sufficient  capacity  for  that  purpose." 
The  parties  of  the  second  part  agree  "that 
they  will  make  the  improvements  herelni)e- 
fore  mentioned  and  set  forth  in  the  follow- 
ing manner,  to  wit:  That  they  will  replace 
all  the  wooden  pipes  now  belonging  to  the 
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said  waterworks  within  one  year  from  the 
signing  and  approving  of  tills  contract  and 
ordioance,  and  tliat  ttiey  will  extend  said 
Iron  pipes  as  fast  as  the  citizens  desiring  to 
be  supplied  witli  water  for  domestic  purposes 
will  agree  to  talie  sufficient  water  to  pay  ten 
per  cent,  pei  annum  interest  upon  the  cost 
of  extending  sach  pipes  through  the  streets 
now  supplied  with  water.  That  they  will, 
within  one  year  from  the  date  hereof,  place 
a  hydrant,  to  be  used  as  a  protection  against 
fire,  at  one  comer  of  one  street  at  each  of  the 
cross  streets  where  the  pipes  are  now  laid 
down,  and  will  erect  hydrants  at  other  street 
corners,  according  to  the  terms  of  this  con- 
tract, as  fast  as  the  pipes  are  extended 
through  the  streets  of  said  city.  That  they 
will  erect  or  cause  to  be  erected  an  orna- 
mental fountain  upon  the  public  plaza,  of 
such  design  as  the  mayor  and  common  coun- 
cil shall  direct,  within  one  year  from  the  date 
hereof.  That  they  will  furnish  water  for  the 
public  schools  and  city  hospitals,  Jails,  free 
of  charge,  when  the  same  are  near  the  pipes, 
the  city  furnishing  the  necessary  conduits  for 
that  purpose.  That  they  will  malce  all  the 
improvements  herein  mentioned  and  set 
forth,  and  ke«lp  the  same  in  repair,  at  their 
own  cost  and  expense,  for  the  said  period  of 
thirty  years,  and  return  the  said  waterworks 
to  the  said  party  of  the  first  part  at  the  ex- 
piration of  the  said  period  of  thirty  years  in 
good  order  and  condition,  reasonable  wear 
and  the  damage  of  the  elements  excepted, 
upon  the  payment  to  them  of  the  value  of 
the  improvements  made  after  the  approval  of 
this  contract,  to  be  ascertained  as  hereinbe- 
fore provided,  *  •  *  and  will  pay  all 
state  and  county  taxes  assessed  upon  said 
waterworlts  during  the  said  period  of  thirty 
years."  Another  provision  is  to  the  effect 
that  the  parties  of  the  first  part  "shall  have 
and  do  reserve  the  right  to  regulate  the 
water  rates  charged  by  the  said  parties  of 
the  second  part,  or  their  assigns:  provided,, 
that  they  shall  not  so  reduce  such  water  rates 
or  so  fix  the  price  thereof  to  be  less  than 
those  now  charged  by  the  said  parties  of  the 
second  part  for  water."  There  is  also  an 
agreement  by  the  parties  of  the  second  part 
that  a  cei'tain  lease  theretofore  executed  by 
the  city  to  one  Sansevalne  shall  be  surren- 
dered up  and  canceled.  There  is  also  a  pro- 
vision that  the  rights  conceded  to  the  parties 
of  the  second  part  shall  not  embrace  certain 
waterworks  of  the  city  used  for  the  distribu- 
tion of  water  for  the  purpose  of  irrigation, 
except  as  to  the  10  inches  of  water  before 
mentioned;  and  the  parties  of  the  second 
part  covenant  that  they  will  not  dispose  of 
any  water  for  the  purposes  of  irrigation, 
"but  shall  only  take  from  said  river  the 
water  necessary  for  domestic  purposes  as 
above  specified."  The  parties  of  the  first 
part  covenant  "that  at  the  expiration  of  the 
period  of  thirty  years  from  the  execution  of 
this  Instniment  they  will  pay  to  the  said  par- 
ties of  the  second  part    *    *    *    the  value 


of  the  improvements  made  in,  about,  and 
upon  the  said  waterworks  in  pursuance  u>. 
tills  contract;  the  same  to  be  ascertained  by 
arbitration,  in  case  the  parties  cannot  agree 
upon  the  value  thereof,  the  said  party  of  the 
first  part  and  the  parties  of  the  second  part 
*  *  *  to  choose  one  man  each,  and  the 
two  men  thus  chosen  to  select  a  third  man, 
and  the  judgment  of  the  three  men  thus  se- 
lected shall  be  final  in  the  premises.  And 
the  said  party  of  the  first  part  hereby  cove- 
nants and  agrees  to  make  no  other  lease,  sale, 
contract,  grant,  or  franchise  to  any  person 
or  persons,  corporation  or  company,  for  the 
sale  or  delivery  of  water  to  the  Inhabitants 
of  said  city  for  domestic  purposes  during  the 
continuance  of  this  contract,  always  without 
prejudice  to  any  rights  already  granted." 
The  foregoing  are,  we  think,  all  the  parts  of 
said  contract  necessary  to  be  now  stated. 
Other  parts  of  the  contract  may  be  hereafter 
noticed;  and  other  facts  disclosed  by  the 
record  which  are  material  in  the  case  will  lie 
presently  stated. 

At  the  date  of  the  execution  of  the  con- 
tract the  city  of  Los  Angeies  contained  only 
from  5,000  to  6,000  inhabitants,  and  its  bound- 
aries were  confined  to  four  square  leagues  of 
land.  At  the  termination  of  the  30  years,  in 
189S,  its  population  was  over  100,000,  and  its 
boundaries  had  been  extended  in  several  di- 
rections so  as  to  include  from  10  to  15 
additional  square  miles.  As  fast  as  this  in- 
crease in  area  and  population  took  place,  the 
water  company,  at  vast  expense,  extended 
its  pipe  lines,  reservoir  system,  and  other 
necessary  parts  of  a  water  plant  so  as  to  sup- 
ply the  growing  wants  of  the  city  and  its 
people.  It  extended  its  lines  outside  of  the 
territory  over  which  the  city  had  municipal 
Jurisdiction  at  the  date  of  the  contract,  and 
acquired  from  others  reservoirs  and  water 
property  which  were  on  the  new  territory, 
and  constructed  upon  land  which .  the  city 
did  not  own,  and  through  streets  which  had 
no  existence  in  1868.  Throughout  all  the 
territory,  old  and  new.  It  furnished  free  water 
for  hydrants,  fire  apparatus,  school  purposes, 
etc.,  as  the  increasing  population  and  settle- 
ment demanded.  It  is  quite  clear  from  the 
record  that  the  company  substantially  com- 
plied with  all  its  covenants  In  the  contitict 

The  30  years  mentioned  in  the  contract 
ended  on  the  22d  day  of  July,  1898.  When 
that  date  was  dear  at  hand,  the  city  had 
made  no  arrangements  to  pay  for  the  im- 
provements, and  had  made  no  tender  of  the 
value  thereof.  On  the  other  band,  it  claimed 
the  right  to  take  possession  of  all  the  water- 
works property  without  any  previous  pay- 
ment of  the  value  thereof,  and  threatened  to 
take  such  possession  immediately  at  the  ter- 
mination of  the  30  years.  It  claimed  to  be 
in  the  position  of  a  lessor,  with  the  right  of 
possession  at  the  end  of  the  term.  There 
uad  been  no  fixing  of  the  amount  of  the  val- 
ue of  the  property  by  arbitration.  The  dty 
had  no  money  in  its  treasury  with  which  to 
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pay  for  the  value  of  the  property.  There 
waa  a  great  dlfTerence  of  opinion  between 
the  two  i)artle3  aa  to  such  valne.  The  city, 
however,  admitted  that  the  value  was  aa 
much  as  $1,000,000,  and  It  is  quite  apparent 
that  under  the  law  It  bad  no  means  to  raise 
that  amount  of  money  except  by  the  Issuance 
of  bonds,  which  would  have  to  be  sanctioned 
by  a  vote  of  the  electors  of  the  city,  and 
thus  the  prospect  of  Its  abill^  to  pay  was 
distant  and  contingent  upon  the  consent  of 
the  electors.  Under  these  circumstances  the 
Los  Angeles  City  Water  Company,  a  few 
days  before  the  expiration  of  the  30  years, 
brought  the  action  hereinbefore  alluded  to,  to 
restrain  the  city  from  taking  possession  of 
the  property  out  of  which  the  appeal  No. 
657  arose.  The  Crystal  Springs  Land  A: 
l^ater  Company,  It  Is  proper  to  say  here,  is  a 
corporation  which  owns,  or  claims  to  own, 
a  certain  water  plant  which  it  had  leased  to 
the  Los  Angeles  City  Water  Company,  the 
pipes,  plants,  etc.,  of  the  former  company  con- 
necting with  the  works  of  the  latter;  and 
there  is  a  contention  between  the  parties  as 
to  whether  or  not  the  property,  or  at  least  a 
part  of  it,  claimed  by  the  Crystal  Springs 
Company,  belongs  to  the  Lo«  Angeles  Water 
Company,  and  Is  part  of  the  property  which 
the  city  should  have  under  the  said  contract. 
As  the  dty  also  threatened  to  take  possession 
of  part  of  the  property  claimed  by  the  Crys- 
tal Springs  Company,  the  latter  also  brought 
an  action  against  the  dty  to  prevent  that 
threatened  action  of  the  dty,  at  the  same 
time  the  action  Just  above  referred  to  was 
brought  by  the  Los  Angeles  City  Water  Com- 
pany, and,  sp  tar  as  these  present  appeals  are 
concerned,  no  adjudication  aa  to  the  relation- 
ship between  these  two  water  companies  is 
necessary.  The  court  granted  the  injunction 
In  the  said  suit  of  the  Crystal  Springs  Com- 
pany against  the  city.  Shortly  after  the 
commencement  of  the  two  last-mentioned 
cases,  the  city  commenced  the  action  herein- 
before mentioned  for  the  appointment  of  a  re- 
ceiver to  take  possession  of  the  property  of 
.the  said  two  water  companies,  and  to  man- 
age and  control  the  same.  An  order  was 
made  in  said  action  appointing  a  receiver  to 
collect  and  receive  the  rents,  issues,  and 
profits  of  said  property,  "Indudlng  water 
rates"  derived  from  the  sale  of  water  by  the 
Los  Angeles  Water  Company  to  the  people 
of  the  city;  as  well  those  which  had  accrued 
since,  the  filing  of  the  complaint  as  those 
which  should  accrue  thereafter.  By  said  or- 
der the  defendants  were  ordered  to  pay  to 
the  receiver  all  moneys  in  their  possession 
derived  from  the  water  rates  since  the  filing 
of  the  complaint,  including  those  which  had 
been  deposited  in  the  Farmers'  &  Merchants' 
Bank  of  Los  Angeles  under  a  stipulation  be- 
tween the  parties  to  the  effect  that  the  money 
should  be  deposited  in  said  bank  temporarily 
during  the  hearing  of  the  motion  for'  a  re- 
ceiver.   The  appeal  by  the  water  companies 


from  this  order  is  the  most  important  one 
now  before  the  oonrt 

Before  considering  the  main  questions  in 
the  case,  it  is  proper  here  to  notice  a  prelim- 
inary point  made  by  the  dty,  and  somewhat 
Insisted  on,  to  wit,  that  the  only  quantity  of 
the  water  of  the  Los  Angeles  river  to  which 
the  water  company  is  entitled  under  the  con- 
tract is  10  inches  under  a  4-lnch  pressure. 
This  cou«jentiou  cannot  be' maintained.  The 
words  of  the  contract  on  this  subject  are 
simply  that  the  company  shall  not  take  from 
the  river  "more  than  ten  Inches  of  water 
without  the  previous  consent"  of  the  dty. 
There  is  nothing  in  the  contract  about  "tota- 
inch  pressure,"  nor  Is  thero  any  intimation  as 
to  what  the  parties  meant  by  "ten  Inches"  of 
water.  But,  looking  at  the  context  and  the 
subject-matter  of  the  contract.  It  is  quite 
evident  that  the  parties  did  not  mean  only 
10  Inches  under  a  4-inch  pressure.  If  that 
had  been  the  meaning,  there  would  have 
been  no  sense  in  the  other  important  cove- 
nants. At  the  time  of  the  contract  It  would 
have  taken  many  times  10  Inches  under  a 
4-lnch  pressure  to  furnish  water  for  domestic 
purposes  to  even  the  few  thousand  people 
who  were  then  Inhabitants  of  the  city,  and 
much  more  than  that  amount  was  necessary 
to  supply  free  water  under  the  contract;  and 
a  solemn  covenant  to  supply  a  growing  city 
with  sufiScIent  water  for  domestic  and  munic- 
ipal purposes  for  30  years  from  a  flow  of  10 
Inches  under  a  4-indi  pressure  would  have 
been  absurd.  The  company.  Immediately  aft- 
er the  date  of  the  contnuit  commenced  to 
use  an  amount  of  water  greatly  In  excess 
of  10  Inches  under  a  4-lnch  pressure.  Soon 
after  the  execution  of  the  contract  the  com- 
pany was  using  300  Inches  under  a  4-incb 
pressure,  and  from  that  to  the  present  time 
they  have  been  using,  with  the  knowledge 
and  consent  of  the  city,  from  300  to  700 
inches  so  measured.  Therefore,  whatever  (If 
anything)  was  meant  by  the  simple  words 
"ten  Inches,"  the  contract  was  Immediately, 
and  has  been  continuously,  construed  by  the 
action  of  the  parties  as  meaning  more  than 
10  Inches  measured  under  a  4-lnch  pi-essure. 
There  Is  no  pretense  that  the  dty  ever  ob- 
jected to  the  use  of  this  water  by  the  water 
company  until  1896,  when  an  ordinance  was 
passed  by  the  dty  government  undertaking  to 
withdraw  the  city's  consent  to  the  taking  of 
more  than  10  Inches  from  the  river.  It  Is 
difficult  to  Imagine  how  this  ordinance  was 
passed  Rerlously,  for  If  the  water  company 
had  been  prevented  from  taking  from  the 
river  at  that  time  more  than  10  inches  of 
water  under  a  4-lnch  pressure,  there  certainly 
would  have  been  a  water  famine  in  the  dty, 
for  the  city  had  no  works  of  its  own,  and  no 
means  whatever  for  supplying  water  for  ei- 
ther domestic  or  municipal  purposes.  But  the 
dty,  having  allowed  the  water  company  for 
nearly  30  years  to  divert  the  quantity  of 
water  above  mentioned,  and  to  expend  vast 
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sums  of  money  upon  the  faith  of  a  contin- 
uance of  the  right  to  talse  said  water,  could 
not  withdraw  Its  consent  within  tlie  period 
of  tlie  contract.  This  same  coutentlon  was 
made  by  the  city  In  the  case  of  Los  Angeles 
City  Water  Co.  v.  City  of  Los  Angeles  (U.  S. 
Clr.  Ot.  S.  D.  Cal.)  88  Fed.  745;  but  the  court 
held  otherwise.  In  that  case  Wellborn,  the 
learned  Judge  holding  the  court,  said:  "If 
it  be  conceded,  as  claimed  by  defendants 
(which,  however,  I  do  not  decide),  that  the 
prorlslon  of  the  contract  limiting  the  quantity 
of  water  to  be  taken  from  the  river  without 
previous  consent  of  the  city  Is  sufficiently  cer- 
tain for  enforcement,  or,  more  specially, 
that  said  quantity  Is  ten  Inches  measured 
under  a  four-Inch  pressure,  stlU  the  consent 
of  the  city  to  the  taking  of  a  greater  quan- 
tity, once  given,  cannot  be  withdrawn  during 
the  life  of  the  contract,  for  the  reason  that 
large  expenditures  have  been  made  by  com- 
plainants In,  reliance  upon  such  consent." 
The  court  cites,  as  authorities  to  the  point, 
Rhodes  V.  Otis,  33  Ala.  600;  Woodbury  v. 
Parshley,  7  X.  H.  237;  Lacy  v.  Amett,  33 
Pa.  St.  169;  Russell  v.  Hubbard,  59  111.  339; 
Beall  V.  Mill  Co.,  45  Ga.  33;  Veghte  v.  Power 
Co.,  19  X.  J.  Eq.  153;  Railroad  Co.  v.  BatUe, 
66  N.  a  546;  FUcklnger  v.  Shaw,  87  Cal. 
126,  25  Pac.  268;  Grlmshaw  v.  Belcher,  88 
OaL  217,  26  Pac.  84;  Smith  v.  Green,  109 
Cal.  228,  41  Pac.  1022,— all  of  which  sustain 
the  point 

The  main  question  In  these  cases  Is  this: 
Had  the  city  the  right  to  take  possession  of 
the  waterworks  at  the  end  of  the  30  years 
without  paying  for  the  same  or  tendering 
payment?  If  this  question  should  be  answer- 
ed In  the  negative,— and  we  think  It  should, 
—then  It  seems  to  clearly  follow  that  all  the 
orders  of  the  court  below  appealed  from  on 
these  appeals  must  be  affirmed,  except  the 
one  appointing  the  receiver,  and  this  latter 
order  must  be  reversed.  The  city  undertakes 
to  contend  that  the  contract  Is  a  lease,— a 
lease  pure  and  simple;  and  as  the  contract, 
according  to  the  city's  contention,  must  be 
thrown  Into  the  category  of  a  "lease,"  it  con- 
tends for  one  of  the  well-known  features  of 
a  lease  of  land,  to  wit,  that  at  the  expiration 
of  the  term  the  lessor  has  an  Immediate  right 
of  re-entry  and  possession.  This  position  Is 
not  tenable.  The  written  Instrument  In  ques- 
tion cannot  be  categorled  into  any  smaller 
class  than  that  of  a  "contract."  It  Is  a  con- 
tract with  many  and  various  covenants.  It 
was  not  called  a  lease  (however  suggestive 
that  might  have  been)  by  the  parties  who 
made  it.  The  city  entered  into  the  contract 
by  means  of  an  ordinance  which  was  entitled 
"An  ordinance  contracting  for  the  care,  main- 
tenance, and  Improvements  of  the  city  water- 
works." The  first  section  says  that  "the  con- 
tract" hereinafter  set  forth,  etc.  The  second 
section  describes  It  as  "this  agreement."  It 
was  af  tervvards  said  "that  at  the  expiration  of 
the  period  of  thirty  years  from  the  execution 


of  this  Instrument  they  will  pay,"  etc.  In 
another  part  of  the  Instrument  It  Is  called 
"this  contract  and  ordinance."  In  another 
place  It  speaks  of  "the  terms  of  this  contract" 
In  another  place  it  speaks  of  "the  approval  of 
this  contract"  The  only  place  where  there  is 
any  reference  whatever  to  the  contract  as  a 
lease  is  the  agreement  that  the  party  of  the 
first  part  will  "make  no  other  lease,  sale,  con- 
tract, grant,  or  franchise  to  any  person  or  per- 
sons"; and  this  language  can  as  well  be  con- 
strued as  designating  the  Instrument  a  "sale, 
contract  grant  or  franchise"  as  designating 
It  a  "lease."  In  the  opinion  of  the  court  be- 
low It  is  well  said  as  follows:  "1  do  not  per- 
ceive any  theory  which  Justifies  the  contention 
that  the  agreement  Is  a  lease  as  to  the  pipe 
lines,  fiames,  and  other  'improvements'  con- 
structed by  the  water  company.  Manifestly, 
the  city  could  not  lease  what  it  never  had, 
and  the  present  distributing  system  did  not 
exist  at  the  time  the  agreement  of  1868  was 
executed.  In  fact,  the  system  then  existing 
has  been  entirely  superseded,  and  constitutes 
no  part  of  the  present  plant  Neither  can  it 
be  said  with  any  show  of  reason  that  the  dis- 
tributing pipes  and  reservoirs  constructed  by 
the  water  company  constitute  Improvements 
on  the  leased  property,  and  revert  therewith, 
and  as  part  thereof,  upon  the  termination  of 
the  lease."  The  Instrument  In  question  could 
as  wdl  be  called  a  "contract  to  purchase," 
with  all  the  Incidents  of  such  a  contract  fol- 
lowing, as  a  "lease."  It  is.  In  fact  a  contract 
by  which  the  city  agreed  to  give  immediate 
possession  to  the  water  company  of  a  small 
line  of  wooden  pipes  which  the  city  then  own- 
ed, and  to  allow  It  to  build  new  waterworks 
throughout  the  city  as  necessity  demanded, 
with  covenants  on  the  part  of  the  water  com- 
pany that  it  would  change  what  little  the  city 
had  then  in  the  way  of  waterworks  into  bet- 
ter ones,  and  would  create  new  works  as 
fast  as  the  demands  of  the  city  required;  that 
the  water  company  should  have  the  right  to 
do  this,  and  to  collect  water  rates  for  a  period 
of  30  years  In  consideration  of  the  covenants 
entered  into  by  the  water  company,  and  that 
upon  the  expiration  of  30  years  the  city  would 
pay  the  company  for  all  the  works  which  it 
should  have  created,  and  that  the  water  com- 
pany, upon  payment  therefor,  should  then  de- 
liver possession  of  all  the  waterworks,  as  they 
should  exist  at  the  end  of  the  period,  to  the 
city.  The  rights  of  the  parties  do  not  rest 
upon  legal  Implications.  Tbpy  are  determin- 
ed by  covenants  expressly  stated  In  the  con- 
tract. These  are  that  the  city  should  pay  for 
the  works  to  be  created  by  the  water  compa- 
ny, and  that  the  company  should  deliver  pos- 
session thereof  to  the  city  "upon  the  pay- 
ment" to  it  of  the  value  ot  such  property. 
There  Is  no  agreenictit,  express  or  Implied, 
that  the  company  should  yield  up  posscs.sion 
before  payment.  Even  in  the  case  of  a  strict 
lease  of  laud,  whore  the  Ipssee  is  to  erect  Im- 
provements to  be  paid  for  by  the  lessor  at  thi- 
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expiration  of  the  term,  tbe  lessor  la  entitled 
to  poasession  at  tbe  end  of  tbe  term  without 
payment— leaving  the  tenant  to  his  action  to 
recover  the  value — only  where  there  is  no  ex- 
press agreement  In  the  instrument  which 
changes  tbe  result  that  flows  by  implication 
from  the  mere  nature  of  a  lease.  In  such  a 
case,  if  the  clear  meaning  of  the  contract  is 
that  the  lessor  Is  to  have  possession  only  upon 
payment,  then  be  has  no  right  to  possession 
prior  to  payment.  Such  a  case  is  presented  In 
Swift  V.  Sheeby,  88  Fed.  024.  There  the  court 
say:  "There  is  in  this  contract,  distinguishing 
it  from  the  cases  principally  relied  upon  by 
the  defendant's  counsel,  an  express  provision 
tVat  the  lessor  can  only  become  the  owner 
of  and  entitled  to  the  possession  of  the  build- 
ings and  improvements  upon  the  payment  to 
the  lessees  of  the  value  thereof.  *  •  •  At 
common  law,  under  a  contract  of  lease  by 
\(bicb  the  lessee  was  permitted  to  malce  im- 
P-wements  upon  the  land  during  the  exist- 
ence of  his  lease,  without  further  express  res- 
ei'vatlon  as  to  tbe  termination  of  tbe  term,  tbe 
Improvements  went  with  the  land  bacli  to  tbe 
lessor.  Tbe  contract  In  question  does  not  only 
require  the  lessor,  at  the  termination  of  the 
lease,  to  pay  the  lessees  the  value  of  the  im- 
provements, but  it,  In  effect,  entitles  the  les- 
sees to  retain  the  ownership  and  possession 
until  tbe  lessor  shall  pay  them  therefor." 

But  the  case  of  National  Waterworks  Co. 
V.  Kansas  City  (decided  by  Judge  Brewer)  10 
C.  C.  A.  653,  62  Fed.  853,  more  nearly  ap- 
proaches the  case  at  bar  than  any  to  which 
our  attention  has  been  called.  In  that  case 
tbe  contract  between  Kansas  City  and  the  wa- 
terworlis  was  very'  similar  to  the  one  in  the 
case  at  bar.  There  tbe  contract  ran  for  20 
years.  Tbe  water  company  was  to  create  wa- 
terworks, which  tbe  city  was  to  have  at  the 
expiration  of  20  years  upon  payment  of  the 
value;  and  a  trial  court  had  held  that  at  the 
end  of  the  20  years  tbe  city  was  entitled  to 
take  possession  of  the  waterworks  without 
payment.  But  the  circuit  court  of  appeals  re- 
versed the  case,  and  Judge  Brewer,  in  deliver- 
ing tbe  opinion  of  the  conrtt  among  other 
things,  said:  "We  dissent  in  toto  from  the 
claim  of  the  city  that  at  the  lapse  of  the 
twenty  years  tbe  title  fo  this  property,  with 
the  right  of  possession,  passed  absolutely  to 
it  without  any  payment  or  tender  of  payment, 
leaving  only  to  the  company  the  right  to  se- 
cure compensation  by  agreement  or  litigation, 
as  best  It  could.  ♦  •  *  \ow,  the  familiar 
and  ordinary  law  of  business  transactions  Is 
that  he  who  parts  with  title  receives  at  tbe 
time  payment.  In  other  words,  payment  of 
price  and  transfer  of  property  are  contempo- 
raneous and  concurrent  acts.  When  it  is  af- 
flrmed  that  a  contract  made  by  a  municip.ility 
contemplates  that  he  whose  money  builds 
and  constructs,  and  therefore  establishes  title 
to,  property,  shall  surrender  his  title  and  pos- 
!«8sion  without  payment,  or  even  the  amount 
thereof  determined,  tbe  language  compi-UIng 
such  a  construction  must  be  clear  and  im- 


perative. There  Is  no  such  language  In  ei- 
ther the  act  or  the  ordinance.  While  it  la 
true  that  the  act  provides  that  no  grant  so 
made  shall  confer  the  right  to  operate  the 
waterworks  for  any  period  beyond  twenty 
years,  yet  such  provision  is  no  more  impera- 
tive than  tbe  one  that  at  the  expiration  of  the 
twenty  years  the  city  shall  purchase  and  pay 
therefor.  *  •  •  In  so  far,  therefore,  as 
the  decree  of  tbe  circuit  court  attempts  to 
transfer  the  title  and  the  possession  to  the 
city  before  payment,  we  are  constrained  to 
hold  that  it  was  erroneous."  Our  conclusion 
therefore  Is,  both  upon  principle  and  author- 
ity, that  the  city  at  the  expiration  of  the  30 
years  had  no  right  to  the  possession  of  the 
waterworks  without  payment,  or  tender  of 
payment,  of  their  value. 

The  court  below,  when  appointing  a  receiv- 
er to  collect  the  water  rates  and  enjoining  the 
water  company  from  collecting  such  rates, 
seems  to  have  laid  stress  upon  the  considera- 
tion that  tbe  city  was  the  owner  of  tbe  water 
in  the  Los  Angeles  river  which  is  used 
through  the  waterworks  of  the  water  com- 
pany. It  seems  to  have  been  determined, 
however,  that  the  city  has  only  the  right  to 
the  use  of  such  an  amount  of  the  water  of 
the  river  as  Is  necessary  to  supply  the  wants 
of  its  citizens  and  of  tbe  municipality.  It 
has  not  the  right  of  a  riparian  owner  to  have 
the  water  of  the  stream  flow  as  it  Is  accus- 
tomed to  flow,  without  any  regard  to  its  use. 
It  Is  entitled  to  the  use  of  the  water  only 
when  It  Is  In  a  position  to  use  It,  and  could 
not  recover  damages  for  its  diversion  except 
when  It  was  In  a  position  to  use  It;  and  it  is 
apparent  that  It  Is  not  in  such  position,  for 
It  is  not  in  possession  of  any  system  of  water- 
works through  which  such  use  could  be  exer- 
cised. It  is  doubtful  if  the  city,  having  en- 
couraged the  water  company  In  making  such 
large  expenditures  of  money  to  perfect  Its 
system,  could  enjoin  the  company  from  con- 
tinuing to  use  tbe  water  until  the  city  had 
entirely  ended  the  contract  by  paying  for  the 
company's  works.  But,  whether  or  not  it 
could  enjoin  the  company  from  using  the  wa- 
ter, there  is  no  principle  upon  which  it  could 
interfere  with  the  contract  between  tbe  water 
company  and  the  rate  payers,  and  appropriate 
to  itself  the  benefit  of  tliat  contract;  and  hav- 
ing no  right  to  tbe  possession  of  tbe  water- 
works, or  In  tbe  contract  between  the  water 
company  and  the  rate  payers,  we  see  no  prin- 
ciple upon  which,  through  the  appointment 
of  a  receiver,  it  can  prevent  the  water  com- 
pany from  enjoying  the  fruits  of  its  contract 
with  the  rate  payers. 

With  respect  to  the  equitable  remedy  of  the 
wattir  company  to  enjoin  the  city  from  taking 
possossiou  of  tbe  waterworks,  we  do  net  see 
how  the  city  can  complain.  Not  having  the 
power  to  take  possession  of  the  property  right- 
fully, it  Is  just  and  equitable  for  the  water 
company  to  enjoin  it  from  using  its  municipal 
power  to  take"  such  possession  forcibly.  In 
that  event,  considering  the  present  Inability 
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of  the  clt7  to  pay,  and  the  fact  that  there  la 
no  method  by  which  the  water  company  could 
compel  payment  within  any  reasonable  time, 
If  at  all,  the  water  company  would  bare  no 
remedy  that  would  be  in  any  sense  adequate; 
and  we  think,  therefore,  that  the  remedy  by 
injunction  was  an  entirely  proper  one.  And, 
in  accordance  with  the  views  above  expressed, 
there  Is  no  just  ground  for  the  appointment 
of  a  receiver  to  talie  away  from  the  water  com- 
pany Ita  current  revenues,  which  are  necessa- 
ry to  meet  its  current  obligations,  when  the 
city  would  In  no  event  be  entitled  to  that  rev- 
enue before  final  settlement  and  payment  by 
the'  city  of  the  value  of  the  worlts.  This  fact 
makes  it  unnecessary  to  consider  the  point 
made  by  the  water  company  that  a  receiver- 
ship In  fact  destroys  the  business  and  rights 
of  a  corporation,  contrary  to  the  statute.  It 
Is  to  be  observed  that  the  rights  of  the  city, 
nnder  any  view  of  the  proper  basis  for  a  final 
settlement,  will  be  adequatdy  preserved.  It 
Is  not  necessary  to  here  determine  what  the 
basis  of  that  final  settlement  should  be;  but 
If  It  should  be  finally  held  that  the  city  should 
pay  the  value  of  the  property  at  the  end  of  the 
SO  years,  with  legal  Interest  thereon  until  the 
time  of  payment,  and  that  the  water  company 
should  account  for  the  intermediate  profits, 
stUl,  upon  the  estimate  of  the  value  of  the 
property  made  by  the  city  Itself,  it  would  be 
amply  protected,  even  though  the  settlement 
be  not  made,  as  It  should  be  made,  within  a 
reasonably  short  period. 

In  accordance  with  the  foregoing  views,  the 
orders  appealed  from  in  Li.  A.  667  and  L.  A. 
668  are,  and  each  of  them  is,  hereby  affirmed. 
In  li.  A.  656  the  order  appointing  a  receiver 
and  enjoining  the  water  companies  from  col- 
lecting the  water  rates,  and  from  appropriat- 
ing the  wafer  rates  already  collected,  is  re- 
versed; and  In  L.  A.  666  the  order  refusing 
to  appoint  a  receiver  to  take  actual  possession 
and  to  manage  and  control  the  property,  a{>- 
pealed  from  by  the  cl^,  la  affirmed. 

We  concur:  OAROUTTB,  J.;  HBNSHAW, 
7.;   HARRISON,  J.;   TEMPLE,  J. 


(124  Cal.  383) 

LOS  ANGELES  CITY  WATER  CO.  et  aL  t. 
SUPERIOR   COURT   OP    LOS   AN- 
GELES COUNTY.     (L.  A.  662.) ' 

CITY  OF  LOS  ANGELES  v.  LOS  ANGELES 

CITY  WATER  CO.  et  »L     (L.  A 

655,  660,  657,  and  658.) 

(Supreme  Court  of  California.    May  6,  1899.) 

CxxnoKiRi— Raviaw  ot  Obdibs  xnaa  ArrmAi. 
xND  Stat  or  Fbocibdings. 

Where,  after  appeal  from  an  order  appoint- 
ing a  receiver,  and  tlie  filing  of  a  stay  bond,  a 
further  order  is  made  in  the  proceeding  by  the 
Inferior  conrt,  the  appellant  Is  entitled  to  have 
such  order  vacated  on  certiorari  in  the  appel- 
late conrt. 

In  bank.    Action  by  the  tity  of  Los  An- 
geles against  the  Los  Angeles  City  Water 

>  Rehearing  denied. 


Company.  Judgment  for  defendant  -After 
appeal  by  plaintiff,  the  Los  Angeles  City 
Water  Company  and  others  brought  certiorari 
to  review  an  order  made  by  the  superior  court, 
and  in  an  action  between  the  same  parties, 
from  which  an  appeal  was  taken,  the  Los 
Angeles  City  Water  Company  and  others  pe- 
titioned for  an  injunction.  Order  for  the  ap- 
plication In  certiorari  annulled,  and  restrain- 
ing order  granted  in  accordance  with  the 
prayer  of  petitioners. 

White  &  Monroe,  for^titionera. 

PER  CURIAM.  The  above  case,  L.  A.  602, 
is  a  petition  in  certiorari  to  review  a  certain 
order  made  by  the  superior  court  in  a  cer- 
tain action  by  the  city  of  Los  Angelea  against 
the  petitioner,  the  Los  Angelea  City  War 
ter  Company,  after  the  petitioner  had  ap- 
pealed to  this  court  from  an  order  of  said 
superior  court  appointing  a  receiver,  etc.,  and 
had  given  an  undertaking  to  stay  proceed- 
ings in  the  amount  fixed  by  the  judge  of  said 
court  The  other  matter  above  entitled,  aris- 
ing out  of  the  appeals  No.  655  et  seq.,  is  a  pe- 
tition for  a  certain  restraining  order.  There 
has  this  day  been  filed  an  opinion  in  the  said 
appeals  L.  A.  655,  656,  667,  and  658  (67  Pac. 
210),  determining  the  merits  of  these  several 
cases  in  favor  of  the  petitioner,  and  this 
determination  lessens  the  Importance  of  the 
two  petitions  here  under  review,  and  makes 
It  unnecessary  to  state  the  facta  here  In  detail, 
as  they  are  substantially  given  in  the  opinion 
above  referred,  to.  It  Is  sufficient  to  say  that 
petitioner  Is  entitled  to  have  the  order  In- 
volved in  the  certiorari  proceeding  vacated, 
and  to  have  the  restraining  order  asked  for 
In  the  other  proceeding.  In  the  said  proceed- 
ing in  certiorari,  L.  A.  662,  the  order  sought 
to  be  reviewed  is  annulled,  and  in  the  other 
mattei^-Clty  of  Los  Angeles  v.  Los  Angeles 
City  Water  C!o.  (L.  A.  655,  656,  C57,  and  658) 
—it  is  ordered  that  a  restraining  order  be 
issued  in  accordance  with  the  prayer  of  the 
petitioners. 


(124  Cal.  4U) 
ABRAHAMS  v.  LOS  ANGELES  TRACTION 
CO.    (L.  A.  474.)  > 

(Supreme  Court  ot  C^alifomla.    May  16,  1899.) 

Stksst  Railkoadb  —  Neoliqbkob  —  Spbinkuho 
Carts— TbixLt—Qcbstioks  fob  Jjjbt  —  (Jomfbo- 
III8B  AHn    Sbttleubiit  —  Evidbnob  —  BATm- 

OATIOM. 

1.  Plaintitt  was  rightfnily   driving  a  street 

sprinkler,  on  a  itreet-car  track.  According  to 
hia  custom,  on  turning  into  the  street  on  which 
the  tracks  were,  he  followed  rapidly  behind  a 
passing  car,  sprinkling  the  street  as  he  went,  and 
turned  around  several  times  to  see  that  no  ac- 
cident might  happen.  A  car  coming  behind 
plaintiff  sounded  the  only  warning  bell  700  feet 
away,  and  then  came  on  with  accelerated  speed; 
not  attempting  to  slack  the  car  until  within  two 
or  three  car  lengths  of  ttie  cart,  and  even  then 
not  using  the  most  effective  appliance  for  stop- 

glng  tht>  car.     The  cart  nrirl   its  load  weighed 
ve   tons,   and   made   cons'     rable   noise    when 
sprinkling.     'Held,  that  the  Hireet-car  ooiupau; 


1  Rehearing  denied  Jane  13,  188a 
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was  npgligent,  so  as  to  be  liable  for  the  injuries 
to  plaintiff. 

2.  A  person  severely  injured  by  an  accident 
compromised  the  claim  next  day,  and  made  his 
mark  as  signature  to  the  receipt.  He  testi- 
fied that  his  mind  was  a  blank  as  to  the  occur- 
rences from  the  time  of  the  injury  until  several 
days  after  the  alleged  settlement,  when  he  was 
taken  to  a  sanitarium.  Two  witnesses  testi- 
fied that  he  spoke  of  the  settlement  after  com- 
ing to  the  sanitarium,  and  there  was  nothing  to 
show  that  at  that  time  any  one  had  informed 
him  of  the  settlement.  'Bold,  that  the  question 
whether  he  had  knowingly  settled  the  claim  was 
for  the  jury. 

3.  Evidence  of  a  person  who  had  been  in- 
jured, that  he  knew  nothing  of  what  occurred 
the  next  day,  when  he  made  an  alleged  settle- 
ment of  his  claim,  is  equivalent  to  a  statement 
that  he  was  "entirely  without  understanding" 
at  such  time. 

4.  The  retention  of  money  paid  in  settlement 
of  a  claim  for  personal  injuries  is  not  a  ratifi- 
cation of  the  settlement,  where  retained  with- 
out knowledge  of  how  it  was  obtained. 

5.  Where  the  jury  were  instructed  that  they 
might  deduct  from  the  amount  of  damages  for 
personal  injuries  any  money  given  to  plaintiff 
by  defendant  by  way  of  an  alleged  settlement, 
defendant  cannot  complain  that  it  was  injured 
by  such  payment. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Lob  Angeles  coun- 
ty. 

Action  by  Frank  Abrahams,  an  Incompetent 
person,  by  Henry  Stleler,  .guardian  of  his  per- 
son and  estate,  against  the  Los  Angeles  Trac- 
tion Company.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  defend- 
ant appeals.    AfBlrmed. 

E.  H.  Lamme  and  K  E.  Mllllken,  for  appel- 
lant Brooks  &  Trask  and  S.  S.  Lawson,  for 
respondent. 

GHIPHAN,  G.  Action  for  personal  Injnry. 
Trial  by  jury,  and  verdict  for  plaintiff  In  the 
snm  of  $3,000.  Defendant  appeals  from  the 
Judgment  entered  upon  the  verdict,  and  from 
an  order  denying  defendant's  motion  for  a 
new  trial.  Defendant  presents  but  two  con- 
tentions for  consideration:  (1)  That  plaintiff 
was  guilty  of  contributory  negligence;  and 
(2)  that  plaintiff  accepted  the  sum  of  $100 
in  full  satisfaction  of  the  claim,  at  a  time 
when  be  was  not  entirely  without  understand- 
ing. 

1.  Plaintiff  was  employed  by  one  Cross  to 
drive  a  sprinkling  wagon,  In  whose  employ 
he  had  been  for  three  years.  In  the  city  of 
Los  Angeles.  Pico  and  Georgia  Bell  streets 
run  at  right  angles  to  each  other;  the  latter, 
north  and  south.  Double  street-car  tracks 
pass  over  Georgia  Bell  street  at  the  points  In 
question.  On  the  morning  of  November  20, 
1885,  plaintiff  filled  bis  tank,  and  drove  to 
Pico  street,  as  was  his  custom,  and  thence 
along  Pico  street  to  Its  junction  with  Georgia 
BtH  street,  which  latter  he  was  to  sprinkle. 
As  be  entered  Georgia  Bell  street,  a  car  pass- 
ed going  south,  and  he  turned  and  followed 
this  car  along  the  track  towards  Sixteenth 
street.  He  testified:  "On  entering  the  street 
I  .turned  around,  in  order  to  see  whether  I 
could  see  a  car  or  bear  a  bell.    I  saw  no  car, 


nor  did  I  bear  a  bell.  And  then  I  followed 
the  car  at  a  rapid  pace  in  order  to  sprinkle, 
and  during  the  sprinkling  I  turned  around  sev- 
eral times.  In  order  to  see  that  no  accident 
might  happen,  for  I  had  always  sprinkled  in 
that  manner  without  any  accident."  Again 
be  testified:  "I  entered  Georgia  Bell  street  I 
kept  the  right  wheels  of  my  sprinkling  cart 
iipon  the  west  side  of  the  right-hand  track 
or  rail  of  the  street-car  track.  We  always  so 
entered;  drove  and  sprinkled  continually  in 
that  way."  At  a  distance  of  about  600  or  700 
feet  from  Pico  street  be  met  a  car  coming 
north  on  the  other  track,  to  his  left.  He  tes- 
tified: "I  drew  my  mules  a  little  distance 
from  the  track,  so  I  might  not  sprinkle  the 
car  as  it  passed  me."  About  this  same  time  a 
car  coming  behind  him  struck  bis  cart  with 
great  force,  and  threw  him  forward  under  the 
mules'  feet.  Appellant  relies  upon  the  case  of 
Everett  v.  KaUway  Co.,  U5  Gal.  105,  43  Pac. 
207,  and  46  Pac.  880.  In  that  case  the  court 
said:  "In  walking  or  riding  along  a  line  of 
railway,  where  cars  or  trains  are  passing  or 
likely  to  pass  at  short  intervals,  one,  while  In 
a  position  to  be  endangered  by  such  vehicles, 
must  pay  attention  to  his  surroundings,  and 
employ  his  natural  faculties,  and  exert  due 
diligence,  to  avoid  such  danger,  and  he  must 
listen  and  look  to  ascertain  whether  danger  is 
threatened  by  his  situation;  and  a  failure  so 
to  do  constitutes  negligence  per  se."  Again: 
"With  grreater  reason  does  this  rule  apply  to 
one  who  is  traveling  laterally  along  the  line 
of  a  railroad,  and  knows  that  engines  will 
soon  follow.  *  *  *  It  is  negligence  for  a 
person  to  walk  ux>on  the  track  of  a  railroad, 
whether  laid  upon  a  street  or  upon  an  open 
field,  and  be  who  deliberately  does  so  will  be 
presumed  to  have  assumed  the  risk  of  the 
peril  he  may  encounter."  Quoting  these  par- 
agraphs, appellant  contends  that  they  apply 
here,  and  are  conclusive  against  plaintiff's 
right  to  recover.  The  two  cases  are  widely 
divergent  in  their  facta.  Everett  was  riding  a 
bicycle,  which,  with  little  strength  exerted  by 
the  rider,  could  almost  Instantly  be  turned 
aside  sufiSclently  to  escape  an  approaching 
car.  The  motorman  sounded  the  gong,  and 
used  every  means  to  warn  the  rider  of  the 
car's  approach,  and  persons  on  a  passing  car 
called  out  a  warning  to  him.  The  speed  of 
the  car  was  reduced,  the  reverse  lever  was 
used,  and  every  available  means,  by  warning 
and  by  the  appliances  of  the  car,  was  used 
to  avoid  the  accident,  to  all  of  which  Everett 
gave  no  heed.  Abrahams  was  on  the  track 
rightfully  to  water  the  street,  and  where  be 
bad  been  accustomed  to  go,  and  with  the 
knowledge  of  the  man  operating  the  street 
cars.  As  be  turned  into  Georgia  Bell  street, 
be  looked  north,  and  saw  no  car  approaching. 
He  followed  rapidly  behind  a  passing  car, 
sprinkling  the  street  as  be  went,  and  "turned 
around  several  times  in  order  to  see  that  no 
accident  might  happen."  His  vehicle  and  its 
load,  the  evidence  showed,  weighed  about  five 
tons.    The  noise  made  by  bis  wagon  and  the 
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falling  water  readily  accounts  for  his  ■  not 
hearing  the.  only  warning  bell,  sounded  700 
feft  away  from  him.  The  approaching  mo- 
torman  came  on  with  accelerated  speed,  and 
did  not  attempt  to  slacken  it  until  within  two 
or  three  car  lengths— one  witness  said  ten 
feet— of  the  wagon.  He  gave  no  alarm  at 
that  time,  nor  immediately  before,  and  failed 
to  use  the  most  effective  appliance  at  hand, 
but  used  one  which  he  testified  was  defective, 
and  incapable  of  stopping  the  car  quiclxly.  It 
must  be  apparent  that  the  two  cases  do  not 
admit  of  the  same  rules  of  law.  In  approach- 
ing at  high  speed  so  unwieldy  a  vehicle  as  a 
modern  sprlnldlng  cart,  a  motorman  of  an 
electric  car  cannot  reasonably  assume  that 
the  traclt  will  be  cleared  as  quickly  as  by  a 
bicycle.  In  our  cities,  where  heavily  .freight- 
ed wagons  and  vehicles  of  every  description 
frequently  take  the  track  of  the  street  cars, 
common  observation  teaches,  what  must  be 
presumed  to  be  well  known  to  motormen,  that 
a  warning  700  feet  away  to  the  driver  of  a 
sprinkling  cart,  by  sounding  the  car  gong, 
may  not  be  heard  by  the  driver  of  the  wagon; 
and  the  motorman  would  not  be  justified  in 
quickening  his  speed  to  the  highest  point,  and 
advancing  without  further  warning,  on  the  as- 
sumption that  the  signal  would  be  heard  and 
obeyed  In  time  to  clear  the  car.  It  was  said 
in  the  Elverett  Case:  "Persons  cannot  be  reck- 
lessly and  wantonly  run  down  on  a  railroad 
track,  however  negligent  themselves,  where 
the  circumstances  are  such  as  to  convey  to 
the  mind  of  a  reasonable  man  a  question 
whether  they  will  be  able  to  get  out  of  the 
way."  The  court  thought  the  evidence  did 
not  tend  In  that  case  to  make  such  a  case. 
We  think  the  evidence  In  the  case  before  us 
did  tend  to  make  Just  such  a  case. 

2.  But  it  is  contended  that  plaintiff  made  a 
settlement  of  his  claim,  and  at  the  time  of 
making  it  he  was  not  entirely  without  under- 
standing. After  the  accident,  plaintiff  was 
put  In  the  car  and  taken  to  the  power  house. 
It  was  about  7:30  o'clock  in  the  morning. 
Dr.  BuUard  was  called,  and,  soon  after,  Dr. 
Dickson,  the  company's  physician,  came,  and 
had  plaintiff  removed  to  his  house  about  an 
hour  later.  Dr.  Dickson  testified  that  plain- 
tiff "was  suffering  considerably  from  the 
shock  of  the  accident.  •  •  •  Then,  with 
the  assistance  of  Dr.  Bullard,  who  gave  the 
anesthesia,  I  made  a  thorough  examination 
of  the  arm,  and  saw  that  It  was  In  such  a 
condition  that  it  would  be  necessary  to  give 
It  rest  for  twenty-four  or  forty-eight  hours, 
and  bandaged  it,  and  put  on  temporary 
splints.  Dr.  Bullard  gave  the  ether  at  that 
time."  Plaintiff  was  given  anesthetics  at  the 
IK>wer  house  to  alleviate  his  sufferings.  Dr. 
Dickson's  testimony  is  to  the  effect  that  he 
attended  him  during  the  day  and  saw  him  at 
midnight  of  the  20th,  and  that  part  of  the 
time  the  patient  was  dozing,  and  part  of  the 
time  awake;  that  he  "talked  Intelligently 
towards  evening,"  spoke  of  depending  upon 
his  arms  for  a  livelihood,  and  thought  the 


company  ought  to  pay  him  something;  and 
that  he  seemed  rational.  Dr.  Dickson  also 
testified  that  he  reported  the  case  to  Mr. 
Hook,  the  manager  of  the  company,  that 
same  evening,  and  informed  him  that  plain- 
tiff claimed  damages.  Mr.  Hook  went  early 
the  next  morning  to  Dr.  Dickson's  bouse,  pre- 
pared with  the  printed  form  of  settlement  of 
claims  of  this  character,  and  at  once  ap- 
proached plaintiff  on  the  subject  of  compro- 
mising or  settling  for  the  damage.  Mr.  Hook 
testified  that  plaintiff  appeared  to  understand 
what  he  was  about,  and  for  some  time  hung 
out  for  $200,  but  finally  agreed  to  take  $100 
in  full  satisfaction  of  all  claims  against  the 
company.  This  voucher  or  receipt  is  in  evi- 
dence, and  purports  to  be  signed  by  plaintiff 
by  mark  or  cross,  and  is  witnessed  by  Mary 
E.  Spear.  She  testified  that  she  saw  plaintiff 
make  his  mark  at  the  request  of  Mr.  Hook, 
but  both  Dickson  and  Hook  say  she  was  not 
present  when  he  touched  the  pen,  but  was 
called  In  to  sign  as  a  witness.  She  heard  no 
conversation  between  Hook  and  plaintiff  as 
to  the  settlement  After  the  paper  was  sign- 
ed. Hook  drew  the  check  of  the  company, 
dated  November  21st,  on  the  bank  in  that 
city,  and  gave  It  to  plaintiff,  and  took  away 
with  him  the  voucher  or  receipt  signed  by 
plaintiff.  There  is  evidence  that  plaintiff 
could  not  write  the  English  language,  except 
to  write  his  name,  or  understand  or  speak  it 
but  Indifferently.  He  gave  his  testimony 
through  an  Interpreter.  Of  his  mental  condi- 
tion while  at  Dr.  Dickson's,  the  only  evidence 
is  given  by  Hook  and  Dickson.  Xeither  the 
nurse,  Mary  Spear,  nor  Dr.  Bullard  was  ask- 
ed as  to  his  mental  condition.  The  evidence 
upon  this  point,  up  to  the  time  of  signing  the 
receipt,  rests  upon  the  testimony  of  Hook  and 
Dickson,  which  stands  against  plaintiff's  that 
his  mind  Is  and  was  a  blank  as  to  what  oc- 
curred from  the  time  be  was  picked  up  and 
taken  to  the  power  house  until  he  was  taken 
to  the  sanitarium;  and,  as  to  the  check  for 
$100,  he  testified  that  he  did  not  know  why 
It  was  given  to  him;  nor  could  he  have 
known  If  he  had  no  memory  of  what  took 
place  at  Dr.  Dickson's.  There  is  no  evidence 
that  any  one  informed  him  that  he  bad  made 
a  settlement,  but  both  Dr.  Dickson  and  Mrs. 
Simpson  testify  that  he  spoke  of  It  himself 
soon  after  coming  to  the  sanitarium,  and  said 
that  the  company  had  not  given  him  enough; 
that  he  ought  to  have  had  $200  Instead  of 
$100.  The  most  that  can  be  said  of  this  evi- 
dence is  that  it  created  a  conflict.  We  can- 
not say  that  plaintifrg  testimony  was  so  in- 
herently Improbable,  in  view  of  his  known 
condition  at  the  time  of  which  he  speaks,  and 
of  the  surrounding  circumstances,  as  to  jus- 
tify the  court  in  taking  this  question  of  fact 
away  from  the  jury.  But  it  is  strenuously 
urged  that  the  evidence  conclusively  shows 
tliat  plaintiff  was  not  when  he  made  the  set- 
tlement, "entirely  without  understanding, 
within  the  meaning  of  the  statutes  of  this 
state";  citing  section  39,  Civ.  Code,  relating 
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to  the  right  of  rescission  where  a  person  of 
onsoimd  mind,  bat  not  entirely  without  tin- 
derBtanding,  has  entered  Into  a  contract 
PlalntifTs  guardian  made  aSSdaTlt,  after  the 
answer  was  filed,  denying  that  Abrahams  ever 
made,  signed,  or  executed  the  receipt  plead- 
ed. He  also  stated  that.  It  the  mark  of  Abra- 
hams was  made  to  the  receipt.  It  was  pro- 
cured and  placed  there  without  his  knowl- 
edge or  consent,  and  when  he  did  not  know 
or  understand  the  nature  or  charaxiter  or  le- 
gal effect  of  the  instrument  to  which  his 
mark  was  so  affixed;  that,  if  made.  It  waa 
done  when  he  was  under  the  Influence  of 
narcotics,  and  was  not  mentally  competent 
to  know  the  nature  or  legal  effect  of  the  said 
receipt  or  release.  The  trial  was  conducted 
on  both  sides  as  though  this  Issue  was  raised 
by  the  pleadings,  and  without  objection  to 
any  of  the  evidence.  The  court  gave  Instroc- 
tions  to  the  Jury  especially  directed  to  the 
issue  whether  plaintiff  at  the  time  was  en- 
tirely without  understanding.  It  Is  now  too 
late  to  object  that  the  Issne  was  not  pre- 
sented. It  is  conceded  that  plaintiff  was  not 
adjudged  Incompetent  until  July  16,  1896,  and 
the  court  Instructed  the  Jury  that  this  was 
evidence  of  incompetency  only  on  that  date, 
and  not  before.  It  seems,  therefore,  that  the 
question  of  plaintiff's  mental  condition,  and 
whether  he  was  or  was  not  entirely  without 
understanding,  properly  went  to  the  Jury. 
Defendant  relies  upon  the  evidence  of  Hook, 
Dickson,  and  Mrs.  Simpson,  as  conclusively 
showing  that  plaintiff  knew  what  he  was  do- 
ing when  he  signed  the  receipt,  and  that 
plaintiff's  testimony  that  be  knew  nothing 
that  occurred  at  that  time  Is  not  evidence 
that  be  was  not  entirely  without  understand- 
ing; 1.  e.,  that  his  mind  was  .unsound,  but 
not  wholly  lacking  discernment  or  power  to 
reason  or  understand  what  was  transpiring 
about  him.  If,  however,  we  are  to  accept 
the  idaintlff's  testimony,  as  the  Jury  certainly 
did.  It  seems  plain  enough  that  be  was  "en- 
tirely without  understanding"  concerning  the 
matter  as  to  which  he  is  sought  to  be  held 
responsible;  tor  he  says  be  was  wholly  un- 
conscious, and  knew  nothing  of  It  "Undei^ 
standing"  Is  defined  to  mean  "the  act  of  one 
who  understands  or  comprehends;  .compre- 
hension; apprehension  and  appreciation;  dis- 
cernment" Cent  Diet  If  he  did  not  know 
what  be  was  doing,  he  did  not  understand 
what  he  was  doing;  and,  If  he  was  In  such 
condition  as  not  to  know  anything  that  was 
transpiring,  he  was  entirely  without  under- 
standing. Defendant  contends  that  even  If 
be  was  Incompetent  to  make  the  contract  of 
release,  he  afterwards  ratified,  and  is  there- 
tore  bound  by,  It  We  do  not  think  the  evi- 
dence shows,  without  conflict  that  he  rati- 
fied the  agreement  of  release.  He  testified 
that  he  did  not  know  why  he  was  given  the 
$100.  He  found  himself  with  it  and  that 
was  all  he  knew.  It  is  true  that  defendant's 
witnesses  testified  to  facts  which  tended  to 
•how  that  he  must  have  known  how  he  came 


by  the  money.  Bat  he  denied  the  admis- 
sions testified  to  by  Dickson  and  Mrs.  Simp 
son;  and  It  nowhere  appears  that  the  facts 
about  the  settlement  as  claimed  by  defend- 
ant were  communicated  to  him  after  he  came 
to  himself.  Keeping  the  money  in  ignorance 
of  how  be  came  by  it  was  not  a  ratification 
of  an  agreement  he  never  entered  into,  and 
of  which  he  had  no  knowledge.  The  Jury 
were  Instructed  that  If  they  found  that  the 
plaintiff  was  entitled  to  recover  damages, 
they  might  "deduct  from  the  amount  of  such 
damages  any  money  given  to  Abrahams  by 
the  defendant"  The  defendant  could  not 
therefore,  complain  that  it  was  Injured  by 
this  payment  Sheanon  v.  Insurance  Ck>.,  83 
Wis.  607,  53  N.  W.,  at  pages  884,  885.  We 
think  the  case  was  fairly  submitted  to  the 
Jury  by  the  Instructions  given,  and  that  the 
Judgment  and  order  should  be  atflrmed,  ard 
it  is  BO  advised. 

We  concur:    HAYNES,  0.;  GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(124  Cal.   418) 
WITTFIELD   et  al.   v.   FORSTER  et  aL 
(L.  A.  54C.) 

(Supreme  Court  of  California.    May  16,  1889.) 
TatJST  CoNvsTANCa— Validitt. 

1.  By  the  terms  of  a  deed  of  trust  the  grantor 
conveyed  all  his  property,  both  real  snd  person- 
al, to  the  grantee  in  trust  for  a  certain  lodge, 
to  have  and  to  hold  nnto  said  trustee,  bis  suc- 
cessors and  assigns,  forever.  'Bdd,  that  the 
trust  was  void,  since  it  did  not  come  within  any 
of  the  four  purposes  enumerated  by  Civ.  Code, 
I  8S7,  for  wbicn,  under  the  provisions  of  said 
section,  express  trusts  may  be  created,  and  did 
not  Indicate  with  reasonable  certainty  the  sub- 
ject and  purpose  of  the  trust  as  required  by 
section  2221. 

2.  Under  Civ.  Code,  {  866,  providing  where  an 
express  trust  is  created  as  to  realty  every  estate 
not  embraced  therein  is  left  to  the  author  of 
the  trust,  and  section  871,  providing  that,  when 
the  purpose  of  an  express  trust  ceases,  the  es- 
tate of  the  trustee  also  ceases,  where  the  trusts 
declared  in  an  instrument  are  void,  either  the 
trustee  takes  no  estate,  or  there  is  a  resulting 
trust  to  the  grantor  or  bis  heirs. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county. 

Action  by  Heiurlch  WIttfleld  and  others 
against  George  Forster  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Wlthington  &  Carter,  for  appellants.  Mc- 
Donald &  McDonald,  D.  G.  Collier,  Jr.,  and 
N.  H.  Conklin,  for  respondents. 

McFARLAND,  J.  This  action  la  brought 
by  the  executor  and  heirs  at  law  of  GnstaT 
Wlttfield  against  the  defendants,  George 
Forster  and  San  Diego  Lodge  No.  35,  Free 
and  Accepted  Masons,  an  unincorporated  as- 
sociation. There  are  two  counts  in  the  com- 
plaint   The  first  count  la  In  the  ordinary 
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form  of  an  action  to  quiet  title  to  certain 
lands,  and  the  second  count  avers  the  execu- 
tion by  the  deceased,  Quatav  WUtfleld,  of  an 
instrument  in  writing,  executed  by  him  a  few 
days  before  his  death,  purporting  to  convey 
all  bis  property,  both  real  and  personal,  to  the 
said  George  Foister  In  trust  for  the  said  San 
Diego  Lodge,  and  the  prayer  Is  that  said  deed 
be  decreed  to  be  void,  and  to  have  created  no 
trust,  and  that  the  plaintiffs  are  entitled  to 
the  possession  of  the  land  embraced  by  said 
Instrument,  and  that  defendants  be  decreed  to 
account  for  the  personal  property  referred  to 
In  said  instrument.  The  court  rendered  Judg- 
ment for  the  defendants,  and  the  plaintiffs  ap- 
peal from  tbe  judgment 

The  case  turns  upon  tbe  question  whether 
or  not  the  instrument  above  referred  to  cre- 
ates a  valid  trust  The  following  Is  a  copy 
of  said  Instrument:  "Gustavus  Wlttfleld  to 
George  Forster,  trustee:  I,  Gustams  Wltt- 
fleld, of  San  Diego,  California,  for  and  In  con- 
sideration of  one  dollar,  to  me  in  band  paid, 
do  hereby  grant,  sell,  and  convey  to  George 
Forster,  of  San  Diego,  Calif.,  as  trustee  In 
trust  for  San  Diego  Lodge  No.  35,  Free  and 
Accepted  Masons,  of  the  state  of  California, 
aU  tbe  property  I  now  own,  both  real  and  per- 
sonal, and  of  whatever  kind  and  nature  or  de- 
scription, and  wherever  situated.  To  have 
and  to  hold  unto  said  trustee,  his  successors 
and  assigns,  forever.  Witness  my  hand,  this 
8th  day  of  September,  1894.  Gustavus  Witt- 
field."  This  instrument  is  manifestly  not  a 
conveyance  to  Forster  for  his  own  beneficial 
use.  Its  terms  clearly  show  an  intention  to 
create  a  trust,  and.  If  the  trust  is  not  suf- 
ficiently definite  to  be  carried  into  effect  or  is 
for  any  reason  Illegal  or  Invalid,  the -instru- 
ment either  conveys  no  title  or  leaves  a  re- 
sulting trust  In  favor  of  the  grantor  or  his 
heirs,  where,  as  in  this  case,  he  dies  Intestate. 
The  law  on  this  subject  Is  very  fully  stated  in 
the  case  of  Nichols  v.  Allen,  130  Mass.  212, 
and  cases  there  cited.  No  matter  what  the 
terms  of  an  instrument  creating  a  trust  may 
lie,  tbe  "trustee  takes  an  estate  adequate  to 
the  execution  of  tbe  trust  no  more  and  no 
less."  Morffew  v.  RaUroad  Co.,  107  Cal.  587, 
40  Pac.  810.  Section  1032  of  Pom.  Eq.  Jur. 
is  as  follows:  "First  form:  Trust  result- 
ing to  the  donor.  This  type  includes  the 
three  following  subdivisions:  (1)  Wbere  prop- 
erty is  conveyed  by  will  or  deed  uiwn  some 
particular  trusts  or  particular  objects,  and 
these  purposes  fall  in  whole  or  in  part,  or  the 
particular  trusts  are  so  uncertain  and  Indefi- 
nite that  tbey  cannot  be  carried  into  effect,  or 
they  lapse,  or  they  are  Illegal.  In  all  these 
cases  a  trust,  either  with  reference  to  tbe 
whole  property  or  to  the  residuum,  results  in 
favor  of  the  grantor  or  his  heirs,  residuary 
devisees,  or  legatees,  or  personal  representa- 
tives of  the  testator.  The  following  are  illus- 
trations: Where  property  is  given  by  wlU  or 
deed,  stated  to  be  on  trust,  but  no  trust  is  de- 
clared; or  upon  trusts  to  be  thereafter  de- 
clared, but  no  such  declaration  is  made;  or  Is 


given  upon  some  trust  which  has  wholly  faH- 
ed  and  become  Inoperative;  or  real  property 
is  given  upon  a  trust  which  is  too  uncertain, 
indefinite,  and  vague  in  Its  declarations  to  be 
carried  Into  effect;  or  If  the  property  is  given 
upon  a  trust  which  Is  Illegal,  and  therefore 
void;  or  upon  a  trust  which  fails  by  lapse, 
and  the  property  Is  not  otherwise  disposed 
of."  These  propositions  declared  in  the  text 
are  supported  by  tbe  authorities  referred  to. 
Section  866  of  our  Civil  Code  provides  that 
"where  an  express  trust  Is  created  In  relation 
to  real  property,  every  estate  not  embraced  In 
a  trust  and  not  otherwise  disposed  of,  is  left 
to  the  author  of  the  trust  or  his  successors." 
Section  871  provides:  "When  the  purpose  for 
which  an  express  trust  was  created  ceases, 
the  estate  of  the  trustee  also  ceases."  And 
section  2279  provides:  "A  trust  is  extinguish- 
ed by  the  entire  fulfillment  of  its  object,  or  by 
such  object  becoming  impossible  or  unlawful." 
Under  these  authorities,  where  the  trusts  de- 
clared in  an  Instrument  are  Illegal,  or  for  any 
reason  void,  either  the  trustee  takes  no  es- 
tate, or  there  is  a  resulting  trust  to  the  grantor 
or  his  heirs;  and  in  the  case  at  bar  it  Is  im- 
material which  of  these  results  follows. 

It  is  contended  by  appellants  that  the  trust 
sought  to  be  created  in  this  case  Is  void  (1) 
because  the  attempted  trust  Is  not  one  of 
those  named  In  section  857  of  the  Civil  Code; 
(2)  because  the  Instrument  does  not  indicate 
with  any  reasonable  certainty  the  purpose  of 
the  trust;  and  (3)  because  the  beneficiaries 
are  not  indicated  with  any  reasonable  cer- 
tainty, and  that  therefore  the  trust,  not  be- 
ing for  charitable  purposes.  Is  void.  We 
think  that  the  first  and  second  contentions  of 
the  appellants  must  be  sustained;  and  there- 
fore It  Is  not  necessary  to  consider  their  third 
contention. 

1.  Section  847  of  the  Civil  Code  provides 
that  "uses  and  trusts  in  relation  to  real  prop- 
erty are  those  only  which  are  specified  in 
this  title";  and  section  857  In  the  same  title 
provides  that  express  trusts  may  be  created 
for  four  different  purposes  mentioned  In  the 
four  subdivisions  of  the  section.  It  Is  not 
necessary  to  state  those  four  subdivisions 
here.  It  is  sufficient  to  say  that  the  attempt- 
ed trust  involved  in  the  case  at  bar  does  not 
come  within  either  of  them,  and  Is  therefore 
void. 

2.  Moreover,  section  852  of  the  Civil  Code 
provides  that  a  trust  in  relation  to  real  prop- 
erty must  be  created  by  a  written  instru- 
ment; and  section  2221  provides  that  the  In- 
strument must  Indicate  "with  reasonable  cer- 
tainty the  subject  purpose  and  beneficiary 
of  the  trust"  In  Pom.  Eq.  Jur.  par.  1009, 
the  author  says:  "The  declaration  of  trust, 
whether  written  or  oral,  must  be  reasonably 
certain  in  its  material  terms;  and  this  requi- 
site of  certainty  Includes  the  subject-matter 
of  property  embraced  within  the  trust,  the 
beneficiaries  or  persons  in  whose  behalf  It  Is 
created,  the  nature  and  quantity  of  interest 
which  they  are  to  have,  and  tbe  manner  In 
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which  the  trust  Is  to  be  performed.  If  the 
language  la  so  vague,  general,  or  equivocal 
that  any  of  these  necessary  elements  of  the 
trust  Is  left  In  real'  uncertainty,  then  the  trust 
must  fall."  If  we  apply  the  statutory  decla- 
ration above  quoted,  and  the  principle  found 
In  the  above  language  of  Pomeroy,  we  see 
that  the  language  employed  In  the  Instru- 
ment Is  entirely  too  vague  and  uncertain  to 
constitute  a  valid  trust  The  duration  of  the 
estate  attempted  to  be  granted  to  the  trustee, 
the  nature  and  quantity  of  Interest  which  the 
beneficiaries  are  to  have,  and  the  manner  In 
which  the  trust  is  to  be  performed,  are  all 
left  undeclared  and  without  any  reasonable 
certainty;  and,  of  course,  there  Is  no  state- 
ment of  any  of  the  purposes  for  which,  under 
section  857,  an  express  trust  may  be  declared. 
And  this  uncertainty  also  makes  the  attempt- 
ed trust  as  to  the  personal  property  void. 

More  than  three  years  after  the  death  of 
Gustavus  Wlttfleld,  and  more  than  that  time 
after  the  execution  of  said  Instrument,  and 
long  after  the  commencement  of  this  action, 
the  respondent  George  Forster  executed  and 
filed  for  record  a  written  Instrument,  by 
which  he  undertook  to  declare  and  define 
the  trusts  which  he  claims  were  Intended  to 
be  declared  by  said  Wlttfleld.  But  the  rights 
of  appellants  attached  at  the  death  of  Gus- 
tavus Wlttfleld,  and  their  status  with  respect 
to  the  property  could  not  l)e  changed  or  af- 
fected by  any  subsequent  act  of  FM-ster. 
The  latter  could  not,  by  declaring  a  trust  In 
property  which  he  did  not  own,  defeat  the  ti- 
tle of  the  true  owners.  For  the  reasons 
above  given,  the  judgment  In  favor  of  re- 
spondents was  erroneous.  The  judgment  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(124  Cal.  SO) 

COWDERT  T.  McCHESNET.    (Sac.  680.) 

(Supreme  Court  of  California.     May  5,  1899.) 

Pl^BADiHO — Ambndmbhts — WiTirassjis  —  Ofimioms 
— yjj.ua  —  Book  Accoukts  —  Best  Evidknck  — 
Tbaksactiohs  with  Decedents  —  Habmlbss 
Ebbor. 

1.  A  complaint  to  recover  for  labor  furnished 
under  an  agreement  to  pay  what  it  was  reason- 
ably worth,  but  which  failed  to  state  the  rea- 
sonable value  of  the  services,  may  be  amended 
at  the  trial  so  as  to  state  such  value. 

2.  A  witness  stated  that  he  had  been  employ- 
ed as  a  ranch  superintendent  in  the  same  char- 
acter of  work  as  that  done  by  plaintiff  at  the 
K.  ranch,  particularizing  the  character,  places, 
and  times  of  such  work;  that  he  had  seen 
I^ntiff  working  on  the  K.  ranch,  and  that  he 
(witness)  was  familiar  with  that  ranch;  that 
he  knew  plaintiff  was  superintendent  of  the  K. 
randi,  and  looked  after  the  stock  and  farming 
of  the  place;  that  he  knew  the  fair  and  reaRon- 
able  value  of  such  services  as  were  rendered  by 
plaintiff  on  the  K.  ranch  during  the  years  in 
dispute;  that  he  knew  about  what  was  being 
paid  in  the  vicinity  for  such  services  during 
■aid  years.  'BM,  that  the  witness  was  qualified 
to  testify  as  to  the  value  of  plaintiff's  services. 

3.  The  fact  that  one  of  the  parties  has  kept  a 


book  account  of  their  transactions,  does  not 
affect  the  rule  that  the  oral  evidence  of  persons 
having  personal  knowledge  of  the  transactions 
is  the  best  evidence  of  the  items  unless  they 
were  made  in  pursuance  or  the  result  of  a  writ- 
ten contract  between  the  parties. 

4.  A  party  may  testify  whether  anything  has 
been  paid  to  him  "since"  the  death  of  the  other 
party  to  the  contract. 

5.  In  an  action  on  account,  errors  at  the  trial 
will  not  be  deemed  harmless  because  of  a  want 
of  a  showing  of  nonpayment  of  the  account  by 
defendant's  testator,  where  there  is  no  explana- 
tion imder  oath,  on  defendant's  part,  as  to  why 
certain  books  kept  by  plaintiff  for  the  deceased, 
and  last  seen  In  defendant's  possession,  which 
might  show  nonpayment,  were  not  produced  in 
compliance  with  the  order  Of  court  made  on 
plaintiff's  request. 

6.  In  an  action  on  an  account,  where  the 
court  had  erroneously  ezclnded  all  of  plaintiff's 

groof  to  establish  the  account,  and  a  nonsuit 
ad  been  granted,  it  cannot  be  claimed,  on  ap- 
peal, that,  irrespective  of  such  errors,  the  non- 
suit was  proper,  because  no  evidence  of  non- 
payment of  the  claim  was  introduced. 

OommlSBloners' decision.  Departmentl.  Ap- 
peal from  superior  court,  San  Joaquin  county. 

Action  by  W.  A.  Cowdery  against  Clark 
McCSiesney,  as  executor  of  the  will  of  George 
M.  Ka.sson.  From  a  Judgment  of  nonsuit,  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Reversed. 

Jas.  A.  Louttlt  and  Louttlt  &  Mlddlecoff, 
for  appellant.  John  A.  Percy,  Budd  St, 
Thompson,  and  Xicol  &  Orr,  for  respondent 

GRAY,  C.  This  Is  an  appeal  from  a  Judg- 
ment for  defendant,  and  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial.  The 
action  was  brought  to  recover  a  balance  due 
on  a  mutual,  open,  and  current  account.  A 
claim  embodying  an  itemized  statement  of 
this  account  had  been  presented  to  defendant 
as  executor  of  the  last  will  of  deceased,  and 
by  him  rejected.  At  the  conclnsion  of  plaln- 
tUT's  efforts  to  lay  before  a  jury  evidence  in 
support  of  his  claim,  a  motion  for  a  nonsuit 
was  granted  by  the  court  A  portion  of  the 
account  involved  in  the  suit  consisted  In  a 
claim  for  several  years'  labor  by  plaintiff 
for  the  deceased  in  bis  lifetime.  In  the  com- 
plaint it  was  alleged  that  the  deceased,  at 
the  time  the  plaintiff  commenced  working 
for  him,  agreed  to  pay  him  what  his  services 
were  reasonably  worth,  but  the  complaint 
contained  no  allegation  as  to  the  value  of  tlie 
services.  On  the  trial  plaintiff  endeavored 
to  prove  the  value  of  these  services,  but  his 
questions  to  that  end  were  objected  to  on  the 
ground,  among  others,  that  they  were  ger- 
mane to  no  Issue  in  the  case.  This  objec- 
tion was  sustained,  whereupon  the  plaintiff 
moved  the  court  for  leave  to  amend  the  com- 
plaint so  as  to  state  therein  the  value  of  the 
said  services.  The  motion  to  amend  was  de- 
nied, and  counsel  for  plaintiff  again  pro- 
pounded questions  to  establish  the  value  of 
these  services,  but  was  balked  by  the  further 
objections  of  the  defendant  and  the  ruling 
of  the  court  sustaining  the  same,  and  the 
plaintiff  never  did  succeed  In  getting;  any 
evidence  of  the  value  of  such  services  be- 
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fore  the  Jury.  We  think  the  action  of  the 
court  was  erroneous.  It  was  an  error  not 
to  permit  the  complaint  to  be  amended  so  as 
to  state  the  value  of  the  services,  and  this 
error  was  prejudicial  to  plaintiff,  because  the 
court  subsequently  sustained  objections  to 
evidence  sought  to  be  Introduced  as  to  the 
value  of  those  services,  on  the  ground,  as  It 
was  stated,  "there  is  not  the  slightest  issue, 
either  by  the  complaint  or  answer,  on  that 
matter."  Bespondent  contends,  however,  that 
the  witness  B.  A.  Meyers,  called  to  establish 
the  value  of  the  services,-  was  not  qualified 
to  speak  on  the,  subject,  and  the  objections 
to  his  testifying  were,  therefore,  properly  suS' 
tained.  The  witness  stated,  In  substance, 
that  he  had  been  employed  in  the  same 
character  of  work  as  that  done  by  plaintiff 
at  the  Kasson  ranch,  and  stated  In  detail 
the  character,  places,  and  times  of  the  work 
that  he  had  done  of  a  similar  nature  to  that 
which  Cowdery  had  performed  for  Kasson; 
that  he  had  seen  Cowdery  working  on  the 
Kasson  ranch,  and  was  familiar  with  that 
ranch.  He  also  stated  as  a  fact  within  his 
own  knowledge  that  Cowdery  was  superin- 
tendent of  the  Kasson  ranch,  and  looking 
after  the  stock  and  after  the  farming  of 
the  place,  and  that  be  knew  what  would  be 
a  fair  and  reasonable  value  of  such  services 
as  were  rendered  by  Cowdery  to  Kasson 
upon  the  Kasson  ranch  during  the  years  1894 
and  1895;  that  he  had  been  engaged  in  work 
of  the  same  character  la  this  (San  Joaquin) 
county  and  Butte,  and  knew  of  others  en- 
gaged In  work  of  that  character,  and  knew 
about  what  was  being  paid  in  1894  and  1895 
in  San  Joaquin  county  and  counties  adjoining. 
Upon  this  evidence  the  witness  Meyers  was 
clearly  qualified  to  testify  as  to  the  value  of 
the  services  of  a  ranch  superintendent,  and 
answer  the  questions  asked  him  as  to  the 
value  of  Oowdery's  services,  and  it  was  error 
for  the  court  to  sustain  the  objections  to  these 
questions  on  the  ground  of  a  supposed  want 
of  foundation  for  the  same;  and  the  same 
thing  may  be  said  of  the  court's  ruling  as 
to  questions  propounded  to  the  witness  At- 
wood. 

Mrs.  Cowdery  was  called  as  a  witness  by 
plaintiff,  and,  after  testifying  to  the  charac- 
ter of  the  work  performed  on  the  Kasson 
ranch  by  the  plaintiff,  Cowdery,  the  follow- 
ing proceedings  were  had:  "Q.  Mrs.  Cow- 
dery, during  the  year  1889  was  there  any 
transaction  between  Mr.  Kasson  and  Mr. 
Cowdery  of  a  business  nature,  by  which  Mr. 
Kasson  transferred  any  property  to  Mr.  Cow- 
dery, or  sold  him  anything?  Mr.  Budd:  We 
object  upon  the  ground  that  It  is  incompe- 
tent, irrelevant,  and  Immaterial  and  not  ger- 
mane to  any  Issue  raised  by  the  pleadings. 
Mr.  Mlddlecoff:  I  am  going  now  Into  the 
proposition  of  a  mutual,  open,  and  current 
account.  Mr.  Budd:  We  make  the  further 
objection  that  It  Is  not  the  best  evidence. 
The  account  Itself  Is  the  best  evidence.  The 
Court:  If  that  Is  your  objection,  I  will  sustain 


your  objection.    Mr.  Mlddlecoff:    We  except. 
Q.    I  will  ask  you,  Mrs.  Cowdery,  whether 
or  not  in  the  year  1889  Mr.  Cowdery  bought 
any  eggs  or  butter  from  Mr.  Kasson.     Mr. 
Budd:    We  make  the  same  objection,  if  the 
court  please.    The  Court:    Gentlemen,  now  I 
will  make  a  ruling.    I  will  allow  you  to  prove 
Items  of  an  account,  but  you  must  first  prove 
the  existence  of  an  account.     I  order  that 
as  the  order  of  the  trial.    I  will  order  that 
first  the  existence  of  the  account  must  be 
proved.    Then  I  will  let  you  into  the  items  of 
It.     Mr.  Mlddlecoff:    Was  there  any  account 
between  Mr.  Kasson  and  Mr.  Cowdery  for 
anything  sold  by  Mr.  Kasson  to  Mr.  Cowdery 
during  the  year  1889?    Mr.  Nlcol:   We  object 
on  the  ground  that  it  calls  for  an  opinion  and 
conclusion  of  this  witness.     (The  court  sus- 
tained the  objection,  to  which  ruling  of  the 
court  plaintiff  excepted.)    Q.    What,  If  any- 
thing, did  Mr.  Kasson  sell  Mr.  Cowdery  in 
the  year  1889?    Mr.  Nlcol:    We  object  upon 
the  ground  that  it  has  been  asked,  objected  to, 
and  been  ruled  upon.    The  court:  I  have  ruled 
on  that  once,  and  I  now  sustain  the  objection 
on  the  ground  that  it  is  in  violation  of  the 
order  of  trial  that  the  coutt  has  prescribed. 
Mr.  Mlddlecoff:    We  take  an  exception.     Q. 
Did  you  see  any  books  of  account  at  the  ranch 
during  the  year  1889?    Mr.  Nlcol:  We  object 
on  the  ground  that  it  calls  for  the  opinion  of 
the  witness  as  to  a  matter  of  fact.     (The 
court  sustained  the  objection,  to  which  ruling 
of  the  court  plaintiff  excepted.)    Q.  I  will  ask 
you  whether.  In  the  year  1889,  Mr.  Kasson 
directed  you  to  deliver  any  butter  oi  eggs  to 
Mr.  Cowdery.     Mr.  Nicol:    We  object  upon 
the  ground  that  It  is  immaterial.    The  court: 
The  objection  Is  sustained  upon  the  ground 
that  It  Is  violating  the  order  that  the  court 
has  prescribed  for  the  trial.    Mr,  Mlddlecoff: 
We  except.    I  don't  know  as  I  understand  the 
order  of  the  court.    The  court:    I  have  said 
that  the  order  of  the  trial  would  be  that  before 
you  go  into  proving  the  items  of  an  account 
you  must  first  prove  that  there  was  an  ac- 
count.    Q.    I  will  ask  you  If  any  account 
book  was  kept  at  the  Kasson  ranch  during 
the  year  1880,  in  which  there  was  any  record 
or  anything   written  down   concerning    any 
transaction,   or  purporting    to    concern   any 
transaction,  or  regarded  transaction,  between 
Mr.  Kasson  and  Mr.  Cowdery.     Mr.   Budd: 
We  object,— First,  on  the  ground  that  It  Is 
incompetent;    second,  on  the  ground  that  it 
calls  for  a  conclusion  of  the  witness  as   to 
what  certain  matter  concerned  or  involved. 
(The  court  sustained  the  objection,  to  which 
ruling  of  the  court  plaintiff  excepted.)"     In 
excluding  evidence  of  the  items  of  the   ac- 
count, a  copy  of  which  was  In  plaintiff's  claim 
against  the  estate  of  Kasson,  and  also  set 
out  In  the  complaint  in  this  action,  and   in 
ordering  that  the  account  must  be  proved 
before  the  plaintiff  would  be  permitted  to  go 
into  the  items  of  It,  the  court  erred.    The  only 
way  an  account  can  be  proved  ordinarily  Is 
by  establishing  by  evidence  the  several  items 
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of  the  same,  and  tlie  oral  evidence  of  persons 
baring  personal  knowledge  of  the  transactions 
is  the  best  evidence  of  the  Items  unless  there 
is  something  to  Indicate  that  such  items  ac- 
crued In  pursuance  of,  or  are  the  result  of,  a 
written'  contract  between  the  parties.  The 
fact  that  one  or  both  of  the  parties'  have  kept 
a  book  account  of  their  transactions  does 
not  affect  the  rule  of  evidence,  and  the  oral 
testimony  of  eye  and  ear  witnesses  to  the 
transactions  In  which  the  various  items  of 
an  account  accrued  is  still  primary,  and  not 
secondary,  evidence  of  such  items.  The  books 
themselves  are  secondary  or  supplementary 
evidence.  The  "order  of  trial,"  as  It  was 
called  by  the  court,  seems  Impracticable,  if  not 
impossible,  to  comply  with. 

Of  William  Cowdery,  called  as  a  witness 
In  his  own  behalf,  the  following  question 
was  asked,  and  the  following  proceedings  had: 
"Q.  Has  anything  been  paid  to  you  since 
his  death  on  account  of  any  services  rendered 
by  yon  to  him  daring  bis  lifetime.  If  you 
rendered  any  such  ser\-ice8?  Mr.  NIcol:  We 
object  on  the  ground  that  this  witness  is  not 
competent  to  testify  In  answer  thereto  under 
section  1800  of  the  Code  of  Civil  Procedure, 
nnd  the  question  is  leading.  The  Court:  The 
objection  Is  sustained  upon  the  ground  that 
the  question  necessarily  carries  with  It  the 
fact  of  an  account  existing  prior  to  his  death. 
Mr.  MIddlecoff:  I  note  an  exception.  Q.  If 
any  balance  upon  any  account  was  due  to  you 
upon  the  death  of  George  M.  Kasson,  does  that 
balance  still  remain  unpaid?  Mr.  Nicol:  We 
make  the  same  objection.  (The  court  sus- 
tained the  objection,  to  which  ruling  of  the 
court  plaintiff  excepted.)"  The  Inquiry  con- 
tained in  these  questions  did  not  relate  to 
anything  that  occurred  before  the  death  of 
deceased,  and  does  not  fall  under  the  inhibi- 
tion of  section  1800,  Code  Civ.  Proc.  The 
ruling  of  the  court  was  therefore  erroneous. 

Respondent  contends  that  if  plaintiff  failed 
to  make  out  a  case  by  not  proving  nonpay- 
ment of  his  claim,  the  Judgment  of  nonsuit 
must  stand,  no  matter  whether  errors  were 
committed  by  the  court  below  In  other  par- 
ticulars, so  long  as  these  errors  did  not  affect 
the  admission  of  evidence  going  to  the  proof 
of  nonimyment.  We  have  already  seen  that 
one  error  of  the  court  consisted  in  excluding 
evidence  of  nonpayment  subsequent  to  the  de- 
cease of  Kasson.  There  seems,  however,  to 
be  no  evidence  of  nonpayment  during  the  life- 
time of  Kasson.  As  to  that  period  the  book 
accounts  or  memoranda  kept  by  the  deceased, 
or  under  his  directions.  In-  his  lifetime,  might 
well  be  looked  to  for  evidence  of  this  nega- 
tive fact.  It  appears  that  there  were  some 
books  kept  by  plaintiff  for  Kasson,  one  term- 
ed a  "petit  book"  and  the  other  a  "ranch 
book."  The  last  seen  of  these  books,  accord- 
ing to  the  sworn  testimony,  they  were  In  the 
possession  of  McChesney,  the  defendant;  and, 
though  vigorous  efforts  were  made  to  secure 
their  production  on  the  trial,  It  seems  that  It 
was  Impossible  to  find  them.    It  may  l>e  that 


these  books  would  disclose  evidence  of  the 
nonpayment  of  plaintiff's  claim;  possibly  they 
would  not.  At  all  events,  this  court  should 
not  say  to  the  plaintiff  on  this  appeal,  "We 
will  presume  that  the  errors  of  the  court  were 
without  prejudice  to  you  because  you  pro- 
duced no  evidence  of  nonpayment,"  so  long 
as  there  is  no  explanation  under  oath  on  the 
part  of  the  defendant  as  to  why  the  books 
were  not  produced  In  compliance  with  the 
order  of  the  court.  If  we  were  to  do  that, 
It  would  seem  that  we  might  be  permitting 
the  defendant  to  take  advantage  of  his  own 
wrong.  Notwithstanding  the  provisions  of 
section  1880,  Code  Civ.  Proc,  a  foundation 
for  the  Introduction  of  the  accoimt  books 
might  have  been  laid  through  the  testimony 
of  the  plaintiff  himself.  Roche  v.  Ware,  71 
Cal.  375,  12  Pac.  2S4.  Another  sufficient  an- 
swer to  the  position  of  respondent  Is  that  It 
would  have  been  a  vain  thing  for  plaintiff 
to  prove  the  nonpayment  of  his  claim  until 
he  bad  first  established  the  existence  of  such 
claim  by  competent  proof.  He  had  offered 
what  he  deemed'  to  be  competent  proof  to 
that  end,— presumably  all  the  proof  he  had,— 
and  It  had  been  excluded  by  the  court.  It 
was  time,  then,  for  him  to  bring  his  case  to  a 
cheerful  conclusion.  Any  effort  to  prove  the 
nonpayment  of  a  claim  that  he  had  failed  to 
establish  would  have  been  an  unwarranted 
trespass  upon  the  time  and  good  nature  of  the 
trial  Judge.  The  law  does  not  require  a  vain 
thing.  For  the  errors  herein  specified,  we 
advise  that  the  judgment  and  order  denying  a 
new  trial  be  reversed. 

We  concur:    BRITT,  C;    HATNES.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
denying  a  new  trial  are  reversed. 


(124  Cal.  S87) 
Ex  parte  TRTTMAN,  City  and  County  Treas- 
urer.   (Cr.  639.) 
(Supreme  Court  of  California.    May  11,  1899.) 

Contempt — ^Pabtibs   to   Obigihal  Pbocebdino — 
Obdeb  upon  County  Tbbasubeb  to  Pat 

Monet.  • 
Contempt  proceedings  will  not  lie  against  a 
county  treasurer  for  his  refusal  to  obey  an  or- 
der of  court  for  the  payment  of  a  money  de- 
mand, where  he  was  not  a  party  to  the  proceed- 
ing in  which  the  order  was  made;  the  treasurer 
being  entitled  in  such  case  to  make  such  de- 
fense as  he  may  deem  meritorious. 

In  bank. 

Application  for  a  writ  of  hat>eas  corpus  by 
I.  J.  Truman,  city  and  county  treasurer,  for 
his  release  from  the  custody  of  the  sheriff  of 
the  county  of  San  Francisco.    Writ  granted. 

John  H.  Dickinson  and  J.  J.  Truman,  Jr., 
for  petitioner.  Oeo.  D.  Collins,  for  respond- 
ent   J.  C.  Campbell,  amicus  curiae. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  of  habeas  corpus  by  I.  J.  Truman, 
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tteasorer  of  the  dty  and  county  of  San  Fran- 
cisco.   Tbe  superior  court  of  tbe  city  and 
county  of  San  Francisco,  and  Hon.  Carroll 
Cook,  Judge  thereof,  had  made  Its  order  di- 
recting the  treasurer  to  pay  certain  moneys  to 
the  stenographic  reporter  of  the  Judge's  court 
The  order  was  based  upon  the  provisions  of 
section  274  of  the  Code  of  Civil  Procedure,  as 
it  stood  before  the  unconstitutional  amend- 
ment of  1885,  which  declares:    "In  criminal 
cases  when  tbe  testimony  has  been  taken 
down  or  transcribed  upon  the  order  of  tbe 
court,  the  fees  of  the  reporter  shall  be  certi- 
fied by  the  court  and  paid  out  by  the  treasury 
of  the  county  or  city  and  county  In  which  the 
case  Is  tried  upon  the  ttrder  of  the  court", 
Upon  the  treasurer's  refusal  to  comply  with 
the  order  and  pay  the  moneys  as  directed 
therein,   he  was   cited  before   the   presiding 
Judge  of  the  court  in  contempt  proceedings, 
and,  after  hearing,  was  for  his  refusal  adjudg- 
ed to  be  in  contempt  and  ordered  to  be  Im- 
prisoned by  the  sheriff  until  he  complied  with 
the  order  of  court.    Ui>on  being  taken  Into 
custody  by  the  sheriff,  he  sued  out  this  writ  of 
habeas  corpus.    By  this  proceeding  there  Is 
sought  to  be  determined  the  yalldity  of  that 
portion  of  section  274  of  the  Code  of  Civil 
Procedure  above  quoted.    But  that  question 
Is  not  Justly  presented  for  determination  upon 
this  hearing.    It  is  the  duty  of  the  treasurer 
not  only  to  refuse  to  pay  any  and  all  demands 
which  he  believes  to  be  Illegal,  but  also  to  re- 
fuse to  pay  a  legal  demand  unless  It  shall 
have  been  presented  to  him  for  payment  after 
compliance  with  all  the  forms  and  require- 
ments of  the  law  touching  the  presentment  of 
such  a  demand  upon  the  treasury.    If  the  de- 
mand in  question  was  a  legal  and  collectible. 
demand,   the  stenographic  reporter  bad  bis 
remedy  by  proceedings  in  mandate;  and,  nit- 
on the  other  hand,  the  treasurer,  called  regu- 
larly  before   the  court   In   that   proceeding, 
could  make  such  defenses  to  the  enforcement 
of  the  claim  as  he  deemed  meritorious.     But 
be  was  not  a  party  to  the  proceedings  which 
resulted  In  the  order  of  the  court  directing  tbe 
payment,   and  contempt  proceedings,   there- 
fore, could  not  lie  against  him  for  his  refusal 
to  comply  with  the  order.    Ex  parte  Wldber, 
91  Cal.  307,  27  Pac.  733.    Let  tbe  prisoner  be 
discharged. 

(124  Cal.  435) 

PEOPLE  T.  McMAHON.     (Cr.  483.) 
(Supreme  Coart  of  California.    May  18,  1899.) 
CBnciHAL  Law  —  Apfbai.  —  Trial  —  Rbmabxs  o» 

DiSTEIOT  AtTOBNBT. 

1.  Affidavit  of  defendant  as  to  irregularities 
occurring  during  trial,  printed  In  the  transcript 
but  not  appearing  In  the  bill  of  exceptions,  in 
no  way  authenticated,  and  marked  as  having 
been  read  on  motion  for  new  trial,  cannot  be 
considered  on  appeal. 

2.  In  a  prosecution  for  robbery  alleged  to 
have  been  committed  by  defendant  after  leav- 
ing the  saloon  of  H.,  it  Is  not  error  for  the  dis- 
trict attorney  in  his  closing  remarks  to  refer  to 
H.  as  "Old  Harris,  the  whisky  seller,"  and  to 


state  that  "^hls  man  rreferring  to  defendant] 
ought  to  be  In  the  penitentiary." 

Commissioners' decision.  DepartmentZ.  Ap- 
peal from  superior  court  Los  Angeles  county. 

Dan  McMahon  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

W.  J.  Murphy  and  Brooks  &  Trask,  for  ap- 
pellant   Atty.  Gen.  Fitzgerald,  for  tbe  People. 

COOPER,  C.  The  defendant  was  convicted 
of  the  crime  of  robbery,  alleged  to  have  been 
committed  on  the  24th  day  of  February,  1808, 
by  the  felonious  stealing,  taking,  and  carry- 
ing away  from  the  person  of  one  Beisler  cer- 
tain silver  coins  of  the  value  of  $18..  He  ap- 
peals from  tbe  Judgment  from  the  order  of 
the  lower  court  denying  motion  for  a  new 
trial,  and  from  the  order  denying  a  motion  in 
arrest  of  Judgment 

The  principal  point  made  by  defendant's 
counsel  Is  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict  Helsler  testified: 
That  on  the  evening  of  February  21th  he  met 
the  defendant  in  the  saloon  of  one  Harris,  aft- 
er dark,  and  that  witness,  defendant  and  one 
Patterson  went  into  the  back  room  of  the 
saloon,  and  were  drinking,  remaining  there 
about  half  an  hour.  That  the  three  then  left 
Harris'  saloon,  and  defendant  said  they  would 
go  to  another  place.  They  walked  Just  one 
block,  and  turned  to  the  right  when  defend- 
ant or  Patterson  grabbed  witness  by  the 
throat  and  one  or  both  of  them  struck  him 
a  violent  blow  over  the  eye,  wbidi  knocked 
him  down,  and  rendered  him  for  a  time  in- 
sensible. That  when  be  recovered  he  found 
that  all  his  money  had  been  taken  from  bis 
pocket  the  amount  being  about  $18.  He  then 
returned  to  the  saloon  of  Harris.  The  wit- 
ness Swope  testified  that  he  saw  defendant 
and  Patterson,  on  the  night  of  February  24th, 
at  the  saloon  of  Harris;  that  he  also  saw 
Helsler  there,  and  the  three  afterwards  left 
together;  that  afterwards  Helsler  came  back, 
and  showed  witness  an  Injury  on  his  face. 
Tbe  witness  Steele  testified  that  lie  saw  Hels- 
ler on  February  25th,  and  his  eyes  were  swol- 
len and  bruised.  It  is  not  necessary  to  fur- 
ther discuss  tbe  testimony.  If  the  testimony 
of  these  witnesses  was  believed  by  tbe  Jury,  it 
was  amply  sufficient  to  sustain  the  verdict 
The  verdict  is  conclusive  evidence  that  the 
Jury  believed  It  Under  the  well-known  rule, 
we  cannot  disturb  tbe  verdict  of  the  Jury 
when  there  is  sufficient  evidence  to  support 
it 

It  is  claimed  that  "the  conduct  of  tbe  dis- 
trict attorney  was  certainly  outrageous  during 
the  trlaL"  There  is  nothing  in  the  record 
tending  to  show  any  misconduct  on  tbe  part 
of  the  district  attorney.  There  is  printed  In 
the  transcript  an  affidavit  of  defendant,  in 
which  certain  language  claimed  to  have  been 
used  by  the  district  attorney  is  quoted.  Thia 
affidavit  is  not  in  the  bill  of  exceptions,  and 
Is  in  no  way  authenticated.  It  is  not  even 
marked  as  having  been  read  on  motion  for 
new  trial.-   It  therefore  forms  no  part  of  the 
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record,  and  cannot  be  considered.  Sup.  Ct 
Rule  29;  People  v.  Price,  17  Cal.  311;  People 
V.  Maboney,  77  Cal.  529,  20  Pac.  7a  But, 
even  if  authenticated,  the  remarks  are  not 
such  as  to  have  In  any  way  prejudiced  ■the  de- 
fendant. The  affidavit  states  that,  after 
speaking  of  Harris,  who  kept  the  saloon,  as 
"Old  Harris,  the  whisky  seller,"  the  district 
attorney  said,  "This  man  [referring  to  de- 
fendant] ought  to  be  in  the  penitentiary." 
This  is  merely  an  opinion  expressed  by  the 
district  attorney  during  the  argument,  and 
was  not  a  statement  of  any  fact,  or  a  sug- 
gestion of  something  as  being  true  which  had 
not  been  proven.  The  district  attorney  must 
be  allowed  some  latitude  in  commenting  on 
the  case,  and  bis  conduct  in  a  case  or  state- 
ments must  be  such  as  in  a  material  matter 
to  have  prejudiced  the  defendant  before  such 
conduct  or  statements  would  be  ground  for 
setting  aside  a  verdict  This  disposes  of  all 
the  alleged  errors  complained  of  in  defend- 
ant's brief,  and  we  do  not  discover  any  oth- 
ers. The  judgment  and  orders  should  be  af- 
firmed. 

We  concur:    BRITT,  0.;   CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
ders are  affirmed. 


(124  Cal.  432) 

O'BRIEN  V.  O'BRIEN.     (S.  P.  1,070.) 

(Supreme  Court  of  California.    May  17,  1899.) 

DrvoBcx — Decbei; — ALZMomr — Ambnsmient— Find- 
isos  o»  Fact— Bill  o»  Ezoiptionb — Settlb- 

VBNT — NOTICB — WirvBB  OS  OBJECTIONS. 

1.  Where,  at  the  time  noticed  for  the  set- 
tlement of  a  bill  of  exceptions,  counsel  for  both 
parties  were  present,  and  appellant  presented 
the  bill  and  the  proposed  amendments,  and  by 
consent  the  hearing  was  postponed  several 
times  before  objection  was  made  that  appellant, 
in  his  notice,  omitted  to  state  that  he  would 
present  the  proposed  amendments  as  well  as  the 
bill,  gnch  objection  is  waived. 

2.  Where  the  question  of  alimony  is  raised 
by  the  pleadin^rs  in  a  divorce  case,  the  failure 
to  find  on  that  issue  is  a  judicial  error,  and  not 
a  clerical  misprision;  and  hence  the  judgment 
cannot  be  amended  by  adding  an  order  reserv- 
ing the  question  of  alimony  for  further  consid- 
eration. 

3.  The  amendment  of  a  judgment  for  divorce 
by  adding  an  order  reserving  the  question  of  ali- 
mony for  further  consideration  Is  not  harmless 
error. 

4.  Where  a  court  has  lost  Jurisdiction  by  en- 
tering a  final  decree  in'  divorce,  the  subsequent 
appearance  of  defendant  to  contest  a  motion 
for  alimony  does  not  give  the  court  jurisdiction 
to  amend  the  decree  by  adding  an  order  re- 
serving the  question  of  alimony  for  further 
consideration. 

5.  In  a  divorce  case  the  court  filed  a  "Mem- 
orandum of  Decision,"  which,  as  a  finding  of 
fact,  was  insufficient  to  sustain  a  judgment, 
but  which  ordered  that  the  question  of  ali- 
mony be  reserved  for  further  consideration. 
Afterwards  the  court  signed  and  filed  findinjre 
and  a  decree,  which  made  no  mention  of  ali- 
mony. 'Beld,  that  the  memorandum  of  decision 
conld  not  be  considered  as  a  finding,  so  as  to 
make  the  failure  of  the  decree  to  reserve  the 
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question  of  alimony,  in  accbrdance  therewith, 
a  mere  clerical  misprision,  authorizing  an 
amendment. 

6.  A  memorandum  of  decision  in  a  divorce 
case  which  fails  to  show  the  jurisdictional  fact 
of  residence,  or  the  facts  constituting  the 
grounds  for  divorce,  and  whicli  does  not  con- 
tain a  separate  statement  of  facts  and  conclu- 
sions of  law,  and  does  not  direct  judgment,  is 
insufficient,  as  a  finding  of  fact,  to  sustain  a 
judgment. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  for  divorce  by  Julia  Scott  O'Brien 
against  Michael  O'Brien.  From  an  order 
amending  a  decree  for  plaintiff  by  adding  an 
order  reserving  the'  question  of  alimony  for 
further  consideration,  respondent  appeals. 
Reversed. 

Beatty  &  Beatty,  for  appellant  Henley  & 
Costello  and  R.  R.  Bigelow,  for  respondent. 

CHIPMAN,  C.  Proceedings  to  amend  a  de- 
cree of  divorce  by  motion.  The  trial  of  the 
action  was  concluded  on  July  8,  1895,  and  on 
that  day  the  then  trial  Judge,  Hon.  D.  J. 
Murphy,  signed,  and  there  was  filed  by  the 
clerk,  a  paper  entitled  "Memorandum  of  De- 
cision." It  is  a  brief  statement  of  three  par- 
agraphs, prefaced  as  follows:  "In  this  case, 
after  fully  considering  the  evidence,  I  am  led 
to  the  f^lowing  conclusions,  and  find  the 
facts  to  be."  Paragraph  1  is  a  statement 
that  the  evidence  is  not  sufficient  to  support 
the  claim  that  the  parties  intermarried  in 
1890,  or  were  husband  and  wife  prior  to  July 
21,  1893;  paragraph  2  is  a  finding  that  the 
marriage  was  solemnized  on  July  21,  1893; 
paragraph  3,  "that  said  defendant  has  been 
guilty  of  such  acts  of  cruelty  towards  plain- 
tiff as  entitled  her  to  a  divorce  on  the  ground 
of  extreme  cruelty,  and  the  court  so  orders. 
The  question  of  alimony  and  counsel  fees  Is 
reserved  for  further  consideration."  Findings 
were  not  waived.  On  the  same  day  a  minute 
order  was  entered  as  follows:  "This  case 
having  been  heretofore  submitted  to  the  court 
for  consideration  and  decision,  and  taken  un- 
der advisement,  and  now  the  court  being 
fully  Informed,  and  having  fully  considered 
the  same,  it  is  hereby  ordered  tliat  the  mar- 
riage heretofore  and  now  existing  between 
the  defendant  and  plaintiff  be,  and  the  same 
Is  hereby,  dissolved,  and  a  decree  of  divorce 
granted  to  the  plaintiff,  on  the  ground  of  the 
extreme  cruelty  of  the  defendant  towards  the 
plaintiff.  It  Is  further  ordered  that  the  ques- 
tion of  counsel  fees  and  alimony  be  reserved 
for  further  consideration  and  decision.  See 
memorandum  of  decision  on  file  herein." 
Nothing  further  appears  until  July  ^,  1895, 
when  the  record  shows  full  findings  and  de- 
cision. In  the  opening  paragraph  of  which  it 
is  stated  as  follows:  "And  the  court  hav- 
ing heard  and  duly  considered  the  evidence, 
and  having  examined  the  pleadings,  and  hav- 
ing given  full  and  mature  consideration  of 
the  law  and  facts,  now  renders  and  makea 
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tbls  its  decision  In  the  case,  and  finds  the 
following  facts."  Then  follows  a  statement 
of  the  facts  of  the  marriage,  residence  of  the 
parties,  an  outline  of  the  married  life  of  the 
parties,  and  thfe  specific  acts  of  crnelty  proven, 
from  which  facts  the  court  finds  Its  conclu- 
sions of  law,  that  the  plaintiff  is  entitled 
to  a  decree  dissolving  the  bonds  of  matri- 
mony, "and  It  Is  hereby  ordered  that  judg- 
ment be  entered  accordingly.  Dated  July  25, 
A.  D.  1895.  D.  J.  Murphy,  Judge.  [Indors- 
ed] Filed  in  open  court  July  25,  1895.  C.  F. 
Curry,  Clerk,  by  C.  C.  Morris,  Deputy  Clerk." 
The  decree  follows,  of  the  same  date,  and  Is 
signed  by  the  Judge,  and  was  entered  in  the 
judgment  book  on  that  day.  On  July  29. 
1895,  the  attorneys  for  plaintiff  served  notice 
on  defendant's  counsel  of  the  rendition  and 
entering  of  the  decision  of  July  !Sth  in  favor 
of  plaintiff.  This  notice  was  filed  on  July 
30th.  No  mention  was  made  of  counsel  fees 
or  alimony  in  the  findings  or  decree  of  July 
25th.  On  October  1,  1895,  counsel  for  plain- 
tiff served  notice  on  defendant's  counsel  that 
a  motion  would  be  made  on  October  4,  1895, 
for  an  order  awarding  plaintiff  counsel  fees 
and  alimony,  to  be  heard  on  all  the  papers 
and  records  la  the  case,  and  upon  testimony 
to  be  offered.  The  motion  was  heard  by 
Judge  A.  A.  Sanderson,  and  on  October  29, 
1895,  he  signed  an  order  granting  alimony 
and  counsel  fees.  Subsequently  defendant, 
by  his  counsel,  moved  the  court  to  modify  its 
order  and  reduce  the  amotmt  of  alimony, 
which  was  refused  by  an  order  entered  De- 
cember 14,  1895.  Nothing  further  appears 
until  on  February  18,  1897,  when  the  court 
made  an  order  amending  the  decree  of  July 
25,  1895,  nunc  pro  tunc,  by  inserting  at  the 
end  thereof  the  following,  "It  Is  ordered  that 
the  question  of  alimony  and  counsel  fees  be 
reserved  for  further  consideration,"  on  the 
ground  that  the  omission  of  this  reservation 
"was  the  result  of  clerical  misprision  and  er- 
ror, and  that  the  amendment  thereof  would 
be  In  furtherance  of  Justice."  The  appeal  is 
from  this  order. 

1.  Plaintiff  objected  to  the  settlement  of 
the  bill  of  exceptions,  and  renews  the  objec- 
tion here,  on  the  ground  that  defendant,  in 
his  notice,  omitted  to  state  that  he  would 
present  to  the  court  the  amendments  offered 
by  plaintiff  thereto,  as  well  as  the  proposed 
bill  of  exceptions  prepared  by  defendant; 
citing  section  650,  Code  Civ.  Proc.  At  the 
time  noticed,  counsel  for  both  parties  were 
present;  and  defendant  presented  the  bill  and 
the  proposed  amendments  to  the  court,  and 
asked  that  the  bill  be  settled  and  allowed. 
By  consent  the  hearing  was  postponed  sev- 
eral times,  and  was  finally  proceeded  with 
April  30,  1897,  and  then  for  the  first  time  the 
objection  now  urged  was  made.  The  court 
had  Jurisdiction  of  the  bill  and  the  amend- 
ments, and  the  order  of  continuance  neces- 
sarily Included  both.  By  appearing  and  con- 
senting without  objection  to  these  several 
continuances,  plaintiff  waived  any  right  she 


may  have  had  to  challenge  the  sufficiency  of 
the  notice  through  which  she  appeared. 
Hicks  V.  Masten,  101  Cal.  651,  36  Pac.  130. 

2.  The  principal  question  is  whether  the 
court  bad  the  power  to  amend  the  judgment 
It  was  said  in  Egan  v.  Egan,  90  Cal.  21,  27 
Pac.  24:    "Courts  have  the  power  at  all  times 
to  allow  amendments  to  judgments  for  the 
purpose  of  having  the  Judgment,  as  entered, 
express  that  which  was  rendered,  so  that  the 
record  will  contain  the  actual  decision  of  the 
court    Where  the  clerk  falls  to  enter  judg- 
ment as  it  Is  pronounced,  the  court  has  al- 
ways the  power  to  correct  the  matter  and  or- 
der the  proper  entry  to  be  made.    Clerical 
misprisions  can  be  corrected  at  any  time  by 
an  order  of  the  court,  but-judicial  errors  can 
be  remedied  only  through  a  motion  for  a  new 
trial  or  an  appeal."    See,  also.  Bank  v.  Dusy, 
110  Cal.  60,  42  Pac.  476,  and  Byrne  v.  Hoag, 
116  Cal.  1,  47  Pac.  775.    We  think,  from  the 
evidence  upon  which  the  order  here  in  ques- 
tion was  made,   it  clearly  appears  that  the 
decree  entered  July  25th,  as  signed  by  the 
judge,  was  his  last  direction  to  the  clerk,  and 
was  the  decision  in  the  case,  and  there  was 
no  mistake  or  misprision  of  the  clerk.    If  er- 
ror was  committed  in  rendering  the  judg- 
ment, it  was  a  judicial  error,  which  could  bo 
remedied  only  by  appeal  or  motion  for  a  new 
trial.    Bank  v.  Dusy,  supra.    Looking  to  the 
findings  of  facts  and  conclusions  of  law,  we 
find  them  full  and.  complete  as  a  foundation 
for  the  decree.    They  are  signed  by  the  judge, 
as  is  also  the  decree.    The  complaint  set  forth 
th6  financial  situation  of  defendant,  and  ask- 
ed "that  defendant  be  compelled  by  an  order 
of  this  court  to  make  permanent  provision  for 
the  support  of  this  plaintiff,  and  to  pay  to 
this  plaintiff  alimony  and  counsel  fees  as  may 
be  meet  and  just   in   the  premises."    The 
question  of  alimony  was  therefore  an  issue 
in  the  case.    The  court  made  no  finding  of 
fact  upon  this  issue,  and  the  decree  is  silent 
upon  the  subject    This  was  error,  as  every 
material  issue  must  be  met  by  the  findings. 
Plaintiff  could  have  had  the  omission  correct- 
ed before  the  judgment  was  entered,  by  addi- 
tional findings  (Condee  v.  Barton,  62  Cal.  1: 
Hayes  v.  Wetherbee,  60  Cal.  396),  or  there 
remained  the  remedy  of  appeal  or  motion  for 
new  trial  after  the  entry  of  judgment  (Egan 
v.  Egan,  supra).    The  contention  of  respondent 
is  that  the  "memorandum  of  decision"  is  "le- 
gally and  technically  sufllcient  to  constitute 
findings,  and  does  constitute  findings";   that 
the  findings  of  July  25th  do  not  purport  to  su- 
persede the  first  set,  and  there  is  no  conflict 
between  them,  and  they  should  be  construed 
together  to  support  the  judgment  (citing  Smith 
v.  Taylor.  82  Cal.  533,  544,  23  Pac.  217);   that, 
construing  the  two  together,  it  clearly  appears 
that  the  intention  of  the  judge  was  to  reserve 
the  question  of  alimony  and  counsel  fees  for 
further  consideration,  and  hence  the  omission 
to  insert  in  the  decree  any  provision   as   to 
alimony  and  counsel  fees  was  the  mistake 
of  the  clerk,— a  clerical  misprision,  which  the 
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court  oonld  correct  at  any  t!me  on  motion. 
Respondent  makes  tbe  point  tbat,  if  tbe  court 
lost  Jurisdiction,  it  was  restored  by  the  con- 
sent of  defendant  In  appearing  aind  contesting 
plalntlfTs  motion  for  permanent  alimony;  cit- 
ing Thomp.  Corp.  7558;  Works,  Jur.  225; 
Rued  V.  Cooper,  109  Cal.  682,  689,  34  Pac.  98; 
Brown  T.  Crow,  3  Hardin,  443.  And  Anally 
respondent  contends  that,  haying  regained  Ju- 
risdiction by  consent,  the  order  of  the  court 
amending  the  Judgment  nunc  pro  tunc,  if 
erroneous,  was  not  prejudicial  to  defendant, 
and  therefore  wUI  not  be  reversed.  It  cannot 
be  said  that  this  order  was  without  possible 
injury  to  defendant;  for.  If  the  Judgment 
should  stand  as  amended,  it  would  carry  with 
It  tbe  power  to  make  still  further  orders  as 
to  alimony.  But  we  do  not  think  the  court 
regained  Jurisdiction.  When  the  court  enter- 
ed its  final  decree  of  July  25th,  it  had  no  f  ur^ 
ther  Jurisdiction  over  tbe  parties  or  the  sul>- 
Ject-matter.  Howell  v.  Howell,  IW  Cal.  45, 
37  Pac.  770.  The  appearance  of  defendant 
in  the  subsequent  matter  of  the  motion  for 
permanent  alimony  did  not  have  the  effect 
to  reopen  the  Judgment,  or  authorize  its 
amendment  by  motion.  In  Kamp  r.  BCamp, 
59  N.  Y.  212,  where  an  application  was  made 
for  alimony  after  a  final  Judgment  which 
made  no  provision  as  to  alimony,  and  the  de- 
fendant appeared  and  contested  the  applica- 
tion, it  was  said:  "The  Jurisdiction  of  the 
court  over  the  subject-matter  of  the  action 
and  over  the  parties  terminated  with  tbe  en- 
try of  final  Judgment,  except  to  enforce  the 
Judgment  and  carry  out  its  provisiona  The 
court  then  lost  Jurisdiction  over  the  person 
of  the  defendant  for  every  purpose."  The 
authorities  cited  by  respondent  do  not  sustain 
her  contention.  The  case  of  Rued  v.  Cooper, 
supra,  for  example,  decides  nothing  more  on 
the  point  than  that  consent  may  give  Juris- 
diction over  the  person.  The  court  said:  "If 
the  court  can  be  said  to  have  lost  Jurisdiction 
at  all,  It  could  only  be  as  to  the  assignee;  but 
as  to  him  it  may  be  restored  by  consent,  the 
court  not  having  lost  Jurisdiction  of  the  sub- 
ject-matter." The  findings  of  fact  of  July 
25th  were  signed  by  the  Judge,  and,  that 
there  could  be  no  mistake  as  to  his  intention 
as  to  what  the  decree  should  contain,  be 
signed  that  also.  Why  he  omitted  all  men- 
tion of  alimony,  and  said  nothing  in  the 
course  of  tbe  findings  or  decree  indicating 
his  Intention  as  first  expressed  in  the  "mem- 
orandum of  decision"  and  "minute  order."  Is 
left  wholly  to  conjecture.  In  such  a  situa- 
tion, it  seems  to  us  the  soundest  and  safest 
rule  Is  that  the  last  expression  of  the  Inten- 
tion of  the  Judge— It  being  an  exprosslon  fully 
supported  by  the  findings— must  be .  conclu- 
sive. It  would  be  subversive  of  tbat  sanctity 
and  stability  everywhere  given  to  final  Judg- 
ments to  hold  otherwise.  We  cannot  pre- 
sume, as  counsel  for  plaintiff  claims  we 
should,  that  the  Judgment  was  entered  pur- 
suant to  the  findings  of  July  8th,  and  that, 
therefore^  It  was  tbe  omission  of  the  clerk 


not  to  Include  In  the  decree  the  reservation 
as  to  alimony.  To  do  this  would  be  to  sub- 
ordinate the  final  and  ddiberate  act  of  thr 
court  to  a  presumption.  Nor  was  the  action 
pending  by  virtue  of  section  1049,  Code  Civ. 
Proc.,  until  tbe  time  for  appeal  had  passed, 
in  the  sense  claluii>(],  to  wit.  tbat  until  after 
the  time  for  appeal  bad  elapsed  the  court 
could  set  aside,  amend,  or  annul  the  decree. 
If  it  were  true,  as  plaintiff  contends,  that  the 
findings  of  July  25th  do  not  sustain  the  Judg- 
ment, and  tbat  the  memorandum  of  July  8th 
Is  sufficient  for  tbat  purpose,  we  could  see 
force  in  the  contention  tbat  the  decree  should 
be  inade  to  rest  upon  the  so-called  first  find- 
ings. But  we  do  not  think  the  memoran- 
dum, treated  as  findings,  sufficient  to  support 
tbe  Judgment  It  falls  to  show  the  Jurisdic- 
tional facts  of  residence.  It  sets  forth  no 
ultimate  facts  from  which  the  legal  conclu- 
sion of  cruelty  may  be  drawn.  There  Is  no 
separate  statement  of  facts  and  conclusions 
of  law,  and  neither  the  "memorandum"  nor 
the  "minute  order"  directs  Judgment  to  be 
entered.  t<ookhig  at  these  entries  of  July 
8th,  It  seems  to  be  the  more  rational  view 
that  the  Judge  regarded  them  as  wholly  in- 
sufficient, and  hence  the  final  and  formal  find- 
ings of  facts,  conclusions  of  law,  and  decree. 
We  are  unable  by  any  reasonable  interpreta- 
tion of  this  final  action  of  the  court  to  conclude 
otherwise  tban  that  It  decided  to  Ignore  the 
question  of  alimony  altogether,  which,  while  it 
was  error,  was  Judicial  in  its  character.  Nor 
can  we  wholly  disregard  the  fact  that  the  J  udge 
signed  all  these  papers.  It  is  true,  his  signa- 
ture did  not  make  the  act  any  more  or  less 
binding,  but  upon  the  question  of  his  inten- 
tion the  fact  has  some  significance.  It  is 
said  in  Byrne  v.  Hoag,  116  CaL  1,  47  Pac. 
T75:  "The  decree,  as  entered  In  1893,  was 
signed  by  tbe  Judge,  and,  under  any  view.  It 
was  his  last  direction  to  the  clerk,  and  was 
the  decision  in  the  case.  It  has  been  held 
tbat  It  Is  not  necessary  for  the  Judge  to  signs 
a  Judgment,  •  •  •  but,  where  the  Judge 
does  sign  the  decree,  his  signature,  as  was 
said  in  Re  Cook's  Xlstate,  77  Cal.  227,  19  Pac. 
434,  is  Intended  'to  give  the  clerk  a  surer 
means  of  correctly  entering  what  has  been 
adjudged.'"  It  results  from  the  foregoing 
that  the  order  should  be  reversed,  and  It  l» 
so  advised. 

We  concur:    BRITT,  a;  HATNES,  O. 

PER  CURIAM.    For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  reversed. 


021  Cal.  S8» 

BITE  T.  HITE.    (S.  F.  1.489.)' 

(Supreme  Court  of  California.    May  18,  1899.) 

DrvoBCB— Alimont. 

In  an  action  for  divorce,  brought  by  a  wife, 
where  the  marriage  is  deoied,  to  entitle  her  te 
alimony  and  suit  money  she  must  prove  it  by 

i  Rehearing  denied  June  13,  1899), 
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a  preponderance  of  the  evidence;  a  mere  prima 
facie  showing  is  not  sufQcient. 
McFarland  and  Garoutte,  JJ.,  dissenting. 

In  bank.  For  opinion  in  department,  see 
55  Pac  900. 

TElIPIiE,  J.  Tills  Is  an  appeal  rrom  an 
order  allowing  alimony  and  suit  money  in  an 
action  for  a  dirorce.  Plaintiff  contents  her- 
self in  ber  complaint,  so  far  as  her  cause  of 
action  is  concerned,  with  the  averment  of  her 
marriage  to  defendant,  and  a  charge  of  adul- 
tery against  him.  Defendant  denies  the  mar- 
riage, and  avers  that  the  person  with  whom 
he  is  charged  to  have  committed  adultery  is 
his  lawful  wife.  He  also  charges  that  plain- 
tiff, since  her  alleged  marriage  to  him,  has 
had  illicit  relations  with  other  men.  The  or- 
der or  Judgment  appealed  from  was  made  aft- 
er notice  and  a  hearing  upon  which  many 
affidavits  were  read,  as  were  also  depositions 
of  the  parties.  In  addition  to  the  showing 
as  to  her  lack  of  means  and  the  faculties  of 
the  defendant,  the  plaintiff  states  that  she 
will  require  30  or  40  witnesses,  many  of  them 
to  prove  that  the  parties  have  cohabited  to- 
gether as  husband  and  wife,  and  are  gen- 
erally reputed  to  be  such,  and  that  the  de- 
fendant has  frequently  so  represented.  In 
her  deposition  she  states  that  the  contract 
consisted  simply  in  this:  that  the  defendant 
said  to  her,  "You  are  my  wife;"  that  no  wit- 
nesses were  present;  and  that  she  had  re- 
fused longer  to  live  with  defendant  unless  he 
married  her.  These  facts  are  specifically  de- 
nied by  the  defendant.  He  admits  the  cohab- 
itation, and  that  he  has  supported  the  plain- 
tiff, but  he  avers  that  she  is  an  Indian  wo- 
man, who  had,  prior  to  his  relations  with  her, 
been  kept  by  many  other  men,  by  one  of 
whom  (Gibbs)  she  had  a  son,  Thomas  H. 
Gibbs,  who  makes  an  affidavit  on  her  bohaif 
in  this  case.  Defendant  also  states  that  since 
she  commenced  living  with  him  she  has  sev- 
eral times  left  him,  living  with  other  men; 
and  that  she  sometimes  went  with  the  In- 
dians to  their  fandangoes,  and  returned  when 
she  chose.  He  denies  that  either  ever  sup- 
posed the  relations  to  be  matrimonial,  or  that 
he  ever  called  her  wife,  or  represented  her  to 
be  such.  He  says  that  he  never  even  spoke 
to  her  upon  the  subject,  but  he  admits  that 
he  supported  ber  and  her  son.  Thomas  H. 
Gibbs,  the  illegitimate  son  of  the  plaintiff, 
corroborates  the  statements  of  his  mother, 
and  says  he  "was  always  told  and  led  to  be- 
lieve by  said  John  R.  Hlte  that  plaintiff  was 
the  wife  of  said  John  R.  Rite."  Plaintiff  also 
read  the  affidavit  of  one  James  D.  Westfall, 
who  deposed  that  on  one  occasion  defoniant 
Introduced  plaintiff  as  his  wife,  and  also  tliat 
the  parties  were  generally  reputed  to  be  bus- 
band  and  wife.  This  constitutes  the  evidence 
of  plaintiff  upon  the  Issue  of  marriage.  The 
defendant,  in  addition  to  his  specific  denial, 
read  the  depositions  of  10  other  persons,  all 
of  whom  depose  that  tliey  were  intimate  ac- 
quaintances of  both  parties,  and   well   ac- 


quainted in  the  neighborhood  where  they 
lived.  They  unite  in  saying  that  neither 
party  ever  claimed  to  be  married  to  the  other, 
and  they  were  not,  at  any  time,  reputed  to 
be  husband  and  wife.  Some  of  them  cor- 
roborate other  statements  made  by  defendant 
as  to  illicit  relations  of  plaintiff  with  others. 
In  addition,  the  reputation  of  Gibbs,  plain- 
tifTs  son  and  main  witness,  was  attacked. 

Appellant  contends  that  the  showing  was 
insufficient  to  justify  the  action  of  the  court  in 
granting  alimony.  The  testimony  of  plaintiff 
in  regard  to  the  contract  of  marriage  was  in 
Itself  quite  unsatisfactory,  especially  when 
taken  in  connection  with  the  charge  in  defend- 
ant's affidavits,  Which  she  does  not  deny,  that 
she  had,  before  her  cohabitation  with  defend- 
ant, and  even  since,  bad  Improper  relations 
with  other  men.  Under  such  circumstances  it 
is  difficult  to  believe  that  an  Indian  woman 
would  object  to  further  relations  except  upon 
condition  of  marriage.  The  positive  denial  of 
the  defendant  is  certainly  sufficient  to  over- 
come this  testimony  under  such  circumstan- 
ces. The  matter  must  then  depend  upon  the 
evidence  of  common  repute,  and  no  one  would 
contend  that  the  plaintiff  did  show  a  common, 
nniform,  and  undivided  repute  of  marriage. 
But  I  think  it  evident  that  the  court  did  not 
determine  the  question  of  marriage  at  the 
hearing.  The  judge  doubtless  adopted  the 
views  of  plaintiff's  counsel  upon  the  subject, 
and  concluded  that  it  was  only  necessary  to 
hold  that  plaintiff  had,  by  her  affidavits, 
made  out  such  a  case  as  would  throw  the  bur- 
den of  proof  upon  the  husband.  To  justify 
alimony,  marriage  must  be  admitted  or  prov- 
en. Upon  this  subject  there  Is  no  difference 
in  the  authorities.  Pkiintiff's  counsel  con- 
tends that  it  Is  proven,  within  the  meaning  of 
this  rule,  when  the  wife,  upon  her  showing, 
makes  a  prima  facie  case,  regardless  of  the 
denials  or  proof  produced  by  the  husband. 
He  says  it  is  a  novel  proposition  that  on  the 
hearing  for  temporary  alimony  plaintiff  must 
produce  a  preponderance  of  evidence.  He 
claims  this  would  be  equivalent  to  saying: 
"Prove  your  case  by  a  preponderance  of  evi- 
dence, and  then  you  shall  have  an  allowance 
to  enable  you  to  make  such  proof."  He  also 
says:  "In  this  case  the  plaintiff  made  a  prima 
facie  case,  and,  if  the  defendant  had  produced 
a  hundred  witnesses  in  an  attempt  to  over- 
come her  affidavits,  the  result  would  be  the 
same.  Indeed,  it  would  be  only  stronger  rea- 
son for  allowing  her  means  sufficient  to  pro- 
cure the  evidence  which  she  and  her  counsel, 
who  had  talked  with  the  witnesses,  sny  she 
can  produce.  If  given  the  means  to  do  so." 
And  this,  I  think.  Is  really  the  question  In  the 
case:  Was  It  sufficient,  to  entitle  the  plain- 
tiff to  alimony  and  suit  money,  for  her  to 
make  by  her  own  showing  a  prima  facie  case? 
I  believe  there  is  no  authority  for  that  posi- 
tion. If  the  marriage  were  admitted,  then, 
upon  a  showing  of  tlic  wife's  necessities  and 
the  faonltlcs'of  the  husband,  the  allowance 
is  almost  a  matter  of  course.    It  is  otherwise 
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when  the  marriage  is  denied.  Then,  before 
alimony  can  be  allowed,  tbe  marriage  must 
be  proved;  and  «  prima  facie  Bhowing  made 
by  the  wile  when  tbere  is  a  counter  showing 
Is  not  sufficient.  Tbe  Judge  should  be  satis- 
fled  from  the  entire  proof  made  of  the  fact 
of  marriage.  Unless  upon  that  question  the 
husband  has  liad  his  day  in  court,  and  a  bear- 
ing, if  alimony  is  allowed,  his  property  Is  tak- 
en without  due  process  of  law.  This  precise 
question  has  not  been  considered,  or  even  sug- 
gested, in  any  case  to  which  my  attention  has 
l)een  called,  except  in  McKenna  v.  McKenna, 
70  111.  App.  340.  It  was  there  said  that  In 
such  case— when  the  marriage  is  denied— the 
order  cannot  properly  be  made  "until  a  bear- 
ing bas  been  had,  and  the  court  upon  It  finds 
that  the  relation  of  wife  and  husband  exists." 
Tbe  hardships  which  might  result  from  either 
doctrine  is  there  very  tersely  stated.  The 
learned  Judge  quotes  from  Schonwald  v. 
'Sebonwald,  62.  N.  0.  219,  to  the  effect  that  it 
is  better  when  a  woman  makes  oath  of  the 
fact  of  marriage  to  make  an  allowance,  al- 
though tbe  oath  may  turn  out  to  be  false, 
titan  that  a  wife  may  be  in  danger  of  starva- 
tion "if  a  brutal  husband  makes  oath  denying 
the  marriage,  which  may  turn  out  to  be 
false";  to  wbicb  tbe  Illinois  Judge  replies  that 
"tbe  more  accurate  statement  would  be  that 
it  is  better  to  compel  any  man  to  pay  tem- 
porary alimony  and  expenses  of  suit  to  any 
woman  who  may  see  fit  to  make  oath  that  he 
is  her  husband,  however  strongly  he  may  deny 
the  allegation,  rather  than  to  allow  her  to  be 
In  want  of  money  which  he  has."  Whatever 
hardsiyps  may  result,  the  court  cannot  lawful- 
ly take  by  final  decree  money  from  A.  and 
give' it  to  B.,  whatever  may  be  the  necessities 
of  B.,  when  A.  disputes  the  facts  upon  which 
bis  liability  is  made  to  depend,  without  a 
trial  and  a  determination  of  the  issues  made. 
The  hardship  to  B.  cannot  modify  the  Im- 
perative rule  of  law  and  the  absolute  constitu- 
tional guaranty.  It  is  not  such  a  trial,  and 
there  can  be  no  such  finding,  when  a  man  is 
merely  called  Into  court  to  see  whether  one 
claiming  to  be  his  wife  bas  in  her  pleadings 
and  affidavits  made  a  prima  facie  case.  He 
must  be  heard,  and  be  allowed  to  submit  evi- 
dence, which  must  be  considered  in  determin- 
ing as  to  the  fact  of  marriage.  But  that  op- 
portunity need  not  be  on  the  trial  of  the  case 
Itself.  The  application  for  alimony,  though 
it  cannot  be  considered  a  separate  suit,  is  a 
proceeding  for  a  separate  Judgment,  which, 
when  granted,  has  nothing  to  do  with  tbe 
final  Judgment  in  tbe  case,  and  will  not  be 
affected  by  it.  It  is  a  final  Judgment,  from 
which  an  appeal  may  be  taken.  Sharon  v. 
Sharon,  75  Cal.  1,  16  Pac.  345. 

To  satisfy  the  requirement  of  due  process 
of  law  it  is  not  always. necessary  that  such 
a  trial  should  be  afforded  as  is  bad  in  ordi- 
nary suits  In  courts  of  Justice.  The  hearing 
allowed  mnst  be  such  as  Is  practicable  and 
reasonable  in  tbe  particular  case.  Cooley, 
*:^nBt.  Lim.  434.     See,  also.   Ex  parte  Ah 


Fook,  49  Cal.  406;  Lent  v.  Tlllson,  72  Cal. 
404,  14  Pac.  71.  Cooley  says  the  opportunity 
to  be  beard  must  be  such  as  "the  settled 
maxims  of  law  permit  and  sanction,  and  un- 
der such  safeguards  for  tbe  protection  of  in- 
dividual rights  as  these  maxims  prescribe  for 
the  class  of  cases  to  which  tbe  one  in  ques- 
tion belongs."  It  has  been  the  practice  to  de- 
termine, as  to  the  allowance  of  temporary 
alimony,  upon  motion  with  notice  and  upon 
affidavits.  •  The  defendant  is  thereby  afford- 
ed an  opportunity  to  be  heard.  Many  cases 
are  cited  by  respondent's  counsel  which  he 
contends  hold  that  all  that  is  required  on  the 
part  of  the  wife  to  Justify  an  allowance  of 
alimony  is  that  she,  by  her  showing,  shall 
make  such  a  case  as  upon  a  trial  of  the  issue 
would  cast  the  burden  upon  the  husband. 
It  is  not  necessary  to  review  all  the  cases, 
but  the  case  of  Brinkley  v.  Brinkley,  50  N. 
TC.  1S4,  is  much  relied  upon,  and  concerning 
It  a  few  remarks  may  be  made.  That  case 
has  some  likeness  to  this.  A  contract  mar- 
riage was  alleged,  with  subsequent  cohabita- 
tion. The  wife  alleged  that  defendant  on 
many  specified  occasions  Introduced  her  as 
his  wife,  that  they  were  received  as  husband 
and  wife  by  reputable  acquaintances,  and 
such  waA-  their  common  reputation.  The 
husband  denied  the  marriage,  and  that  he 
had  by  word  or  act  at  any  time  or  place  giv- 
en the  least  foundation  for  the  supposition 
or  charge  that  plaintiff  was  his  wife.  He  de- 
nied that  their  cohabitation  was  matrimonial, 
but  averred  that  plaintiff  was  of  unchaste 
character  and  person,  and  her  relation  with 
defendant  was  libidinous,  and  unsanctioned  by 
law.  In  other  words,  he  admitted  tbe  cohab- 
itation, but  claimed  that  it  was  meretricious 
from  tbe  beginning.  Judge  Folger  did  not 
say  that  this  was  not  a  denial  of  a  fact  essen- 
tial to  constitute  marriage,  but  the  contrary. 
Cohabitation,  and  holding  out  to  the  world 
that  the  persons  so  cohabiting  are  married, 
and  general  reputation,  though  all  admitted, 
do  not  of  themselves  constitute  marriage. 
But  they  authorize  the  presumption  of  the 
other  fact,  to  wit,  that  the  cohabitation  was 
with  matrimonial  intent.  This  last  fact  was 
denied  by  Brinkley.  The  court  did  consider 
the  affidavits  of  defendant,  but  concluded 
that  they  did  not  overcome  the  case  made  by 
the  plaintiff.  The  Judge  did  say  that  the 
question  was  not  whether  the  evidence  would 
be  sufficient  to  Justify  a  final  decree,  but 
whether  "the  proofs  of  the  parties  give  rea- 
son to  apprehend  that  upon  a  trial  of  the  is- 
sues between  them  there  is  the  fair  proba- 
bility that  the  plaintiff  will  maintain  her  al- 
legations"; that  is,  does  the  evidence  submit- 
ted by  both  show  that  probably  plaintiff  will 
prevail?  I  do  not  understand  how  this  could 
be  unless  tbere  was  upon  that  hearing  a  pre- 
ponderance of  evidence  in  favor  of  marriage, 
although,  Inasmuch  as  the  trial  was  not  as 
complete  nor  the  evidence  of  as'  high  a  grade 
as  upon  the  trial  of  the  issues  in  the  case,  it 
would  not  Justify  a  final  decree,  or  a  finding 
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which  would  be  an  estoppel.  Judge  Folger 
evidently  thought  that  when  Brlnkley  admit- 
ted that  they  had  cohabited  as  husband  and 
wife  in  the  face  of  the  world,  and  had  asso- 
ciated with  intimate  acquaintances  who  were 
reputable  people,  as  though  the  relation  was 
honorable,  It  raised  a  presumption  of  mar- 
riage, not  overcome  by  tne  general  denials  of 
the  defendant  and  his  claim  that  the  relation 
was  meretricious.  Innocence  and  morality 
are  to  be  presumed,  rather  than  thfe  opposite. 
This  is  put  very  strongly  by  Judge  Folger. 
He  says  the  defendant  admits  facts  and  cir- 
cumstances presumptive  of  marriage,  but 
says  of  them  "that,  though  apparently  prop- 
er and  rightful,  they  were  but  the  cover  for 
a  meretricious  and  libidinous  connection,  be- 
gun and  continued  in  impurity,"  and  that 
the  issue  was  whether  the  cohabitation  was 
honorable  and  matrimonial,  or  "the  unsanc- 
tioned foregathering  of  a  lecher  and  a  want- 
on." This  view  was  taken  of  that  case  in 
CoUlns  V.  Collins,  71  N.  Y.  289.  There  the 
wife  made,  beyond  doubt,  a  prima  facie  case, 
but  the  husband  averred  that  the  de  facto 
marriage,  which  he  admitted,  was  void,  and 
the  court  held  that  it  was  eiTor  to  allow  tem- 
porary alimony  until  that  question  was  set- 
tled. The  principal  difference  between  this 
case  now  in  band  and  the  Brlnkley  Case  is 
that  this  defendant  denies  that  he  ever  repre- 
sented the  plaintiff  to  be  his  wife,  or  that 
they  were  reputed  to  be  such.  In  the  Brink- 
ley  Case  these  facts  were  admitted.  We  are 
not  called  upon  here  to  say  that  it  Is  neces- 
sary, in  order  to  Justify  the  allowance  of 
temporary  alimony,  that  a  marriage  de  Jure 
must  be  shown.  The  rule  upon  this  subject 
Is  discussed  by  Mr.  Bishop  in  bis  work  on 
Marriage,  Divorce,  and  Separation  (section 
922  et  seq.).  All  the  evidence  here  tending  to 
show  marriage  at  all  tends  to  prove  a  mar- 
riage de  Jure,  and  such  was  also  the  fact  In 
the  Brlnkley  Case,  although  counsel  seem  to 
have  understood  that  case  differently.  I 
think  the  superior  court  did  not  Intend  to 
hold,  upon  all  the  evidence  before  it,— that  of 
defendant  as  well  as  that  submitted  by  plain- 
tiff,—that  there  was  a  preponderance  In  fa- 
vor of  the  fact  of  marriage;  and,  if  It  must 
be  held  that  it  did  so  adjudge,  there  was  a 
plain  abuse  of  discretion.  Judgment  and  or- 
der reversed. 

We  concur:  VAN  DYKE,  J.;  HENSHAW, 
J. 

-  BEATTY,  C.  J.  I  concur  in  the  Judgment 
of  reversal.  It  is  only  a  wife  who  can  claim 
alimony  (Civ.  Code,  §  137),  and,  when  the  fact 
of  marriage  is  in  issue  and  unproved,  there  is 
no  one  in  that  position.  To  allow  a  woman 
alimony  for  the  purpose  of  enabling  her  to 
prove  that  she  is  a  wife  seems  to  me  to  in- 
volve a  glaring  absurdity,  and  to  allow  it  ev- 
ery time  she  makes  a  prinsa  facie  case  of  mar- 
riage by  her  pleading  or  affidavit  would  result 
In  something  more  serious  than  an  absurdity. 
If  a  husband  sues  for  a  divorce,  alleging  a 


marriage,  of  course  there  can- be  no  question 
of  the  right  to  alimony,  if  he  is  able  to  pay 
and  the  wife  is  In  need.  If  .he  sues  to  annul 
a  marriage  upon  the  ground  that  it  was  void 
ab  initio  by  reason  of  fraud,  precontract,  in- 
sanity, etc.,  the  granting  of  alimony  pendente 
lite  would  be  proper,  because  a  formal  mar- 
riage is  alleged,  and  will  remain  a  lawful 
and  established  marriage  in  the  absence  of 
affirmative  proof  by  him  of  the  existence  of 
some  fact  or  facts  which  will  Invalidate  It. 
In  such  a  case  I  concede  the  propriety  and 
Justice  of  allowing  the  wife  (for  until  the 
fraud  or  other  invalidating  circumstances  are 
established  she  is  the  wife)  money  to  make 
her  defense.'  But  when  a  woman  sues  for  a 
divorce,  and  is  met  at  the  very  threshold  of 
the  proceeding  by  a  denial  that  she  ever  was 
a  wife,  the  case  is  entirely  different."  She 
must  establish  the  marriage  before  she  can 
claim  alimony  or  suit  money,  and  she  must  es- 
tablish it  at  a  trial,  and  by  satisfactory  evi- 
dence. Even  if  this  conclusion  Involved  the 
inconveniences  and  hardships  which  counsel 
have  depicted  In  their  arguments,  it  would  be 
none  the  less  inevitable;  but.  In  my  opinion, 
i  such  instances  of  hardship  will  rarely,  If  ever, 
arise.  In  a  case  of  this  aspect  the  plaintiff 
is  not  limited  to  a  bare  allegation  of  marriage 
in  general  terms.  She  may  allege  the  specific 
facts  from  which  the  inference  of  marriage 
arises,  with  all  the  circumstances  of  time  and 
place,  and  the  defendant,  in  order  to  put  the 
fact  of  marriage  In  issue,  will  be  compelled 
not  only  to  deny  marriage  in  general  terms, 
but  also  to  make  specilic  denials  of  the  facts 
which  prima  facie  constitute  marriag*.  To 
make  such  denials,  he  must  expose  himself 
to  the  danger  of  being  convicted  of  perjury  if 
the  facts  alleged  are  true.  If  it  be  said  that 
this  is  not  sufficient  security  to  plaintiff,  I  an- 
swer that  it  is  at  least  equal  to  any  security 
the  defendant  or  the  court  can  have  that  the 
plaintiff's  claim  Is  not  wholly  fictitious.  In  this 
case  the  defendant  makes  a  complete  denial 
of  the  facts  alleged  by  plaintiff  as  constituting 
a  marriage;  and  until  that  issue  is  tried  and 
determined  by  final  judgment  the  plaintiff 
has  no  claim  upon  htm  as  his  wife.  Undoubt- 
edly there  are  numerous  cases  in  this  country 
which  can  be  cited  in  opposition  to  this  view, 
but  the  sounder  reason  and  the  more  trust- 
worthy authorities  sustain  it.  In  my  opinion, 
it  is  sustained  by  the  reasoning  of  Judge 
Folger  in  the  case  of  Brlnkley  v.  Brinldey, 
cited  by  Justice  Temple,  and  still  more  fully 
sustained  by  the  decisions  to  which  Judge 
Folger  refers.  Of  course,  it  has  been  assumed 
in  what  has  been  here  said  that  there  Is  no 
serious  contention  on  the  part  of  the  respond- 
ent that  the  superior  court  has  tried  and 
finally  determined  the  issue  of  marriage  in  her 
favor.  There  is,  in  fact,  no  such  claim.  The 
whole  argument  In  support  of  the  order  ap- 
Iiealed  from  Is  that  It  required  only  a  prima 
facie  showing  by  ex  parte  affidavits  to  sus- 
tain it,  and  that  the  issue  of  marriage  Is  stlU 
to  be  tried. 
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HARHISON,  J.  (concurring).  Further  con- 
sideration upon  the  rehearing  of  the  question 
involved  herein  has  led  me  to  the  conclusion 
that  the  court  erred  In  making  the  order  ap- 
pealed from.  The  question  Involved  In  the 
appeal  Is  to  be  determined  by  the  statutes  of 
this  state,  irrespective  of  the  decisions  there- 
on by  the  ecclesiastical  and  chancery  courts  of 
other  jurisdictions,  however  serviceable  the 
oplQlons  of  those  courts  may  be  In  arriving  at 
a  proper  construction  of  the  statutes.  "The 
Code  establishes  the  law  of  this  state  respect- 
ing fae  subjects  to  which  It  relates"  (Civ. 
Code,  i  4),  and  section  137  of  the  same  Code 
provides:  "While  an  action  for  divorce  Is 
pending  the  court  may  in  its  discretion  re- 
quire the  husband  to  pay  as  alimony  any  mon- 
ey necessary  to  enable  the  wife  to  support 
herself  or  her  children,  or  to  prosecute  or  de- 
fend the  action."  As  sach  order  can  be  made 
only  in  l)ehalf  of  the  wife,  it  is  essential  tiiat 
the  applicant  for  the  order  make  it  appear 
to  the  court  that  she  is  the  wife  of  the  re- 
spondent. In  an  action  for  divorce  by  the  hus- 
band it  would  appear  from  his  complaint  that 
the  defendant  Is  his  wife,  and  no  fiuther 
showing  of  this  fact  would  be  required;  but 
in  an  action  by  the  wife,  if  the  defendant  de- 
nies that  the  plaintiff  is  bis  wife,  she  must 
establisb  the  relation  between  them  to  the 
satisfaction  o^  the  court  before  she  can  t>e 
entitled  to  the  order.  The  existence  of  this  re- 
lation would  be  the  main  issue  In  the  action, 
and  would  need  to  be  affirmatively  establish- 
od  before  any  decree  of  divorce  could  be  ren- 
dered; but  I  do  not  think  that  the  mere  de- 
nial by  the  defendant  tliat  the  plaintiff  is  bis 
wife  ousts  the  court  of  power  to  make  an 
order  requiring  him  to  provide  her  with  means 
to  prosecute  the  action,  or  for  her  support 
during  its  pendency.  An  application  for  ali- 
mony can  be  made  only  "while  an  action  for 
divorce  Is  pending,"  and  to  this  extent  it  Is 
dependent  upon  the  Issues  involved  In  such 
action;  but  the  granting  or  refusal  thereof  is 
not  dependent  upon  the  final  determination  of 
the  Issues  in  the  action,  or  available  in  the  de- 
termination of  those  Issues.  It  is  a  collateral 
proceeding  or  episode  within  the  action,  au- 
thorized for  a  particular  purpose,  but  depend- 
ent for  Its  maintenance  upon  the  existence  of 
the  action.  It  is  to  be  heard  and  determined 
upon  a  record  of  its  own,  and  the  decision 
thereon  may  be  made,  and  may  be  the  subject 
of  an  appeal,  before  the  determination  of  the 
Issues  in  the  action.  The  evidence  offered 
in  its  support  may  or  may  not  be  the  same  as 
that  which  will  be  offered  upon  the  trial  of 
the  Issues  presented  by  the  pleadings.  Being 
authorized  for  a  special  purpose,  the  decision 
thereon  is  limited  to  that  purpose,  and  can  be 
no  more  available  for  the  determination  of  the 
issues  in  the  action  than  Is  the  preliminary 
determination  upon  an  order  for  the  publi- 
cation of  a  summons  that  a  cause  of  action  is 
stated  in  the  complaint,  or  than  an  order  for 
family  allowance  to  one  claiming  to  be  the 
widow  of  the  decedent  is  available  at  the 


distribution  of  the  estate.  If,  upon  the  appli- 
cation, the  fact  of  marriage  is  denied  by  the 
defendant,  it  is  to  be  determined,  like  any 
other  question  of  fact,  upon  the  evidence  of- 
fered in  Its  support,  and  should  be  denied  un- 
less the  evidence  thus  offered  would  be  suffi- 
cient to  Justify  the  court  in  granting  a  divorce, 
If  the  action  were  submitted  upon  that  evi- 
dence at  the  final  hearing. 

Upon  the  bearing  herein  the  defendant  de- 
nied that  there  had  ever  been  any  intermar- 
riage between  him  and  the  plaintiff,  and  there 
was  no  direct  evidence  of  such  marriage.  I 
do  not  think  that  the  deposition  of  the  plain- 
tiff was  entitled  to  any  consideration  by  the 
court  for  the  establishment  of  this  fact.  The 
evidence  contained  therein  consisted  merely 
of  her  assent  to  statements  of  fact  made  by 
her  counsel,  and  it  sufflelently  appeared,  both 
by  her  own  statement  and  by  the  character  of 
her  responses  to  the  questions  put  to  her, 
that  she  could  neither  speak  nor  understand 
the  English  language.  The  plaintiff  sought  to 
establish  the  marriage  bettveen  them  by  evi- 
dence of  repute,  and  for  that  purpose  offered 
the  affidavits  of  two  persons  to  the  effect 
that  she  was  reputed  to  lie  his  wife.  In 
response  thereto  the  defendant  read  the  affi- 
davits of  several  persons  to  the  effect  that 
the  parties  were  never  reputed  to  be  married 
In  the  community  in  which  they  lived.  Re- 
pute of  marriage  is  but  hearsay,  and  the  fact 
of  marriage  is  not  established  by  reputation 
unless  it  appears  that  the  reputation  is  uni- 
form. Hearsay  ceases  to  be  entitled  to  any 
weight  as  evidence  unless  it  Is  uniform,  and 
it  Is  only  by  reason  ,of  its  uniformity  tliat  it 
will,  in  any  instance,  authorize  the  presump- 
tion of  a  fact.  The  court  is  not  at  liberty  to 
determine  the  fact  upon  a  preponderance  of 
the  hearsay,  but,  If  it  is  divided,  it  must  be 
rejected  entirely.  "Where  reputation  is  relied 
on,  that  reputation,  to  raise  the  presumption 
of  marriage,  must  be  founded  on  general,  not 
divided  or  slngnilar,  opinion;  and,  where  repu- 
tation in  such  case  is  divided.  It  amounts  to 
no  evidence  at  all."  Bamum  v.  Barnum,  42 
Md.  297.  Cohabitation  of  a  man  and  woman 
gives  rise  to  reputation  of  their  marriage,  be- 
cause the  presumption  from  one's  conduct  is 
in  favor  of  Innocence,  and  their  cohabitation 
Is  presumed  to  be  consistent  with  good  mor- 
als, and  therefore  matrimonial;  but,  if  their 
cohabitation  Is  shown  to  have  been  illicit  fn 
Us  origin,  the  presumption  of  innocence  is 
overcome,  and  the  continuous  cohabitation 
will  be  presumed  to  be  illicit  If,  during  Its 
continuance,  their  cohabitation  is  changed 
from  an  illicit  to  a  matrimonial  character,  the 
burden  of  showing  this  fact  is  upon  the  one 
who  would  avail  himself  of  the  effect  of  the 
change.  It  clearly  appears  herein  that  the 
Intercourse  of  the  plaintiff  with  the  defend- 
{(nt  was  illicit  at  its  commencement,  and  so 
continued  for  many  years,  and  there  was  no 
evidence  except  that  of  the  plaintiff  of  any 
change  In  its  character;  but,  as  above  stated, 
her  evidence  was  not, entitled  to  any  consid- 
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eMtion.  Moreover,  presumptions  are  resort- 
ed to  for  the  establishment  of  facts  only  In 
the  absence  of  direct  evidence  upon  the  facts 
sought  to  be  established;  and  It  Is  a  rule 
ill  the  consideration  of  evidence  that  when  It 
Is  within  the  power  of  a  party  to  produce  di- 
rect evidence  of  the  fact,  and  instead  of  doing 
80  he  produces  evidence  of  an  inferior  char- 
acter, it  will  be  presumed  that  the  direct  evi- 
dence would  be  adverse  to  his  claim. 

The  contention  on  the  part  of  the  respond- 
ent that  when  the  fact  of  marriage  is  put 
in  Issue  it  Is  only  necessary  for  the  wife  to 
make  a  prima  fade  showing  In  order  to  enti- 
tle her  to  alimony  for  the  prosecution  of  the 
suit,  as  well  as  the  contention  by  the  appel- 
lant that  If  he  is  compelled  to  pay  alimony  to 
the  plalntUf  prior  to  the  determination  of  the 
action,  and  while  it  may  be  finally  determined 
that  she  is  not  his  wife,  he  will  be  deprived 
of  his  property  without  due  process  of  law, 
is  fully  considered  in  the  opinion  of  Mr.  Jus- 
tice TEMPLE,  and  I  concur  in  his  views 
thereon.  If  the  fact  of  marriage  is  denied  by 
him,  he  is  as  much  entitled  to  a  hearing,  and 
an  opportunity  to  controvert  the  showing 
made  by  the  plaintiff  upon  her  application 
for  alimony,  as  at  the  final  hearing  of  the 
action;  and  in  either  case  the  Issue  thus  pre- 
sented is  to  be  determined  by  the  court  upon 
a  preponderance  of  the  evidence  thereon.  If, 
upon  her  application,  he  Is  given  such  a  hear- 
ing as  is  appropriate  to  the  character  of  the 
controversy,,  or,  as  Is  usual  in  such  cases, 
with  the  opportunity  to  controvert  her  claim 
as  fully  as  he  may  desire,  he  receives  all  the 
protection  to  which  he  is  entitled  by  law. 

In  view  of  the  principles  which  should  hare 
governed  the  court  in  considering  the  evi- 
dence offered  at  the  hearing  of  the  plalntifTs 
application,  I  am  of  the  opinion  that  there 
was  no  evidence  before  it  tending  to  show  a 
marriage  between  the  parties,  and  that  h» 
application  should  have  been  denied. 

McFARLAND,  J.  I  dissent,  and  thinli  that, 
for  the  reasons  given  In  the  opinion  in  de- 
partment, the  order  appealed  from  was  there 
properly  affirmed,  and  should  be  adhered  to. 
It  seems  to  be  admitted  that  In  a  divorce 
suit,  although  the  marriage  be  denied,  still 
an  allowance  for  alimony  to  the  wife  may  be 
rightfully  made  before  the  determination  of 
the  issue  of  marriage  at  the  final  hearing  of 
the  case.  But  that  would  be  of  little  advan- 
tage to  the  plaintiff  If  at  the  preliminary 
bearing  "the  marriage  must  be  proved"  in 
the  sense  in  which  that  proposition  is  meant 
In  the  opinion  of  the  majority  of  the  court 
In  the  case  at  bar  the  issue  of  marriage  or  no 
marriage  is  the  main  issue  In  the  case,  and 
according  to  the  majority  opinion  she  cannot 
be  allowed  any  aid  for  the  purpose  of  procur- 
ing evidence  on  that  Issue  unless,  without 
such  aid,  she  had  already  proved  It.  Al- 
though she  may  have  no  means  at  all,  she 
must  still  rely  entirely  upon  herself  in  ob- 
taining evidence  and   procuring  counsel   in 


support  of  her  side  of  that  issue.  'Whether 
or  not  she  has  made  sufficient  proof  at  the 
preliminary  hearing  to  warrant  the  court  In 
allowing  her  aid  in  prepiiring  herself  for  the 
final  adjudication  of  that  Issue  Is  a  question 
In  the  first  Instance  for  the  exercise  of  the 
discretion  of  the  trial  court,  and  in  passing 
upon  the  conclusion  of  the  trial  .court  upon 
that  point  this  court  is  estopped.  In  my  opin- 
ion, from  disturbing  that  conclusion  If  there 
be  a  fair  and  material  confilct  of  evidence 
upon  the  Issue.  In  the  case  at  bar  there  is 
no  doubt  that  the  respondent  produced  evi- 
dence tending  strongly  to  establish  the  fact 
that  there  was  a  marriage.  It  is  true  that 
appellant  also  produced  evidence  on  the  other 
side  of  that  issue,  but  I  do  not  thinli  that, 
under  the  well-established  rule  touching  con- 
flicting evidence,  we  are  warranted  in  dis- 
turbing the  conclusion  of  the  court  below. 
Respondent  was  clearly  entitled,  in  my  opin- 
ion, upon  the  showing  made  by  her,  to  have 
aid  from  the  appellant  In  procuring  evidence 
to  be  used  upon  the  final  determination  of 
that  issue. 

Appellant  seems  greatly  Impressed  with  the 
danger  of  some  well-to-do  husband  betog  com- 
pelled to  contribute  to  the  prosecution  of  a 
suit  brought  by  some  woman  who  falsely 
swears  that  she  is  his  wife;  but  no  fear  seems 
to  be  entertained  that  a  husband  may  prevent 
an  Injured  wife  from  obtaining  means  to  pros- 
ecute a  Just  suit  by  simply  averring  that  he 
is  not  her  legal  husband. 

Appellant  seeks  to  emphasize  the  fact  that 
the  plaintiff  is  an  Indian,  but  it  is  entirely  im- 
material what  race  she  belongs  to.  Appellant 
selected  and  enjoyed  her  as  his  chosen  com- 
panion through  the  youth  and  prime  of  her 
womanhood.  When  he  discarded  her  It  was 
evidently  not  because  she  was  an  Indian,  but 
because  she  was  then  an  old  Indian. 

GAROUTTB,  J.  (dissenting).  It  Is  held  In 
the  majority  opinion  In  this  case  that  when 
alimony  and  suit  money  pendente  lite  Is 
prayed  for  in  an  action  for  divorce,  the  mar- 
riage being  denied,  then  upon  the  preliminary 
hearing  the  fact  of  marriage  must  be  estab- 
lished by  a  preponderance  of  evidence,  or  the 
application  should  be  denied.  Upon  the  final 
hearing  it  is  only  necessary  to  establish  the 
marriage  by  a  preponderance  of  evidence. 
Hence,  if  the  conclusion  of  the  court  be  sound, 
the  result  is  that  In  every  case  where  the  mar- 
riage becomes  an  issue  of  fact  there  can  be  no 
such  thing  as  alimony  and  suit  money;  for. 
If  the  woman  is  able  to  establish  the  marriage 
by  a  preponderance  of  evidence  without  the 
money  to  assist  her,  she  has  no  need  of  the 
money,  and  her  application  should  be  denied 
for  that  reason.  If  she  can  establish  the  fact 
of  marriage  upon  the  preliminary  hearing  by 
a  preponderance  of  evidence,  without  money, 
she  can  as  readily  establish  that  fact  upon 
the  final  hearing  without  money.  If  she  be 
able  to  est/1  bilsh  the  fact  of  marriage  by  a 
preponderance    of    evidence    without    money. 
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then  she  need  not  go  to  the  trouble  of  estab- 
Ushlog  that  fact  until  the  final  hearing.  It  la 
thus  made  plain  that  the  entire  reason  of  the 
rule— the  principle  upon  which  the  rule  resta— 
is  all  gone  when  It  is  held  that  the  fact  of 
marriage  upon  the  preliminary  hearing  must 
be  established  by  a  preponderance  of  evidence. 
It  may  be  admitted  that  the  conclusion  de- 
clared by  Justice  TEMPLE  is  supported  by 
persuasive  reasons,  yet  we  find  no  court  In 
this  country  sustaining  the  proposition,  unless 
the  decision  In  McKenna  v.  McKenna,  70  111. 
App.  340,  Is  that  case.  In  the  leading  case  of 
Brinldey  v.  Brinkley,  50  N.  Y.  184,  CJhief  Jus- 
tice Folger  labored  bard,  but  with  somewhat 
indifferent  success,  to  lay  down  the  rule  which 
should  guide  nisi  prlus  courts  In  their  determi- 
nation as  to  when  temporary  alimony  and  suit 
money  should  be  allowed  the  wife  In  cases 
where  the  marriage  is  denied.  The  New  Yoric 
coort  in  that  case,  speaking  by  the  mouth  of 
the  chief  Justice,  says:  "It  may  be  said,  too, 
that  tor  the  purposes  of  an  application  for 
temporary  alimony  there  will  not  need  that 
the  fact  of  marriage  be  so  conclusively  estat>- 
Ushed  as  for  the  purpose  of  permanent  ali- 
mony, or  any  other  ultimate  purpose  of  the 
action."  In  the  same  opinion  it  is  also  said: 
'Tet  if  the  matters  contained  In  other  papers 
or  shown  by  legitimate  proofs  before  the  court 
make  out,  in  the  Judgment  of  the  court,  a  fair 
presumption  of  a  fact  of  marriage,  it  has  the 
power  to  grant  alimony  pending  the  action, 
and  expenses  of  the  action."  It  is  again  said 
in  the  same  case:  "The  question  now  before 
us,  however,  is  not  whether,  upon  the  proofs 
as  shown  by  the  parties,  a  final  Judgment 
should  be  rendered  that  there  has  been  an 
actual  valid  marriage  between  the  parties, 
and  whether  a  limited  divorce  should  be  ad- 
Judged  w^ith  a  permanent  separate  mainte- 
{lance  for  the  plalutiflF,  to  be  provided  by  the 
defendant.  The  question  now  is,  do  the  proofs 
of  the  parties  give  reason  to  apprehend  that 
upon  a  trial  of  the  Issues  between  them  there 
is  a  fair  probability  that  the  plaintiff  will 
maintain  her  allegations?'  In  Collins  v.  Ck>l- 
lins,  71  N.  Y.  274,  the  same  court  that  decided 
the  Brinldey  Case  declares  the  Brinkley  deci- 
sion to  be  "that  it  was  not  necessary  that  the 
marriage  be  established  as  conclusively  as 
would  be  required  for  the  ultimate  purposes  of 
the  action,  but  that  the  plaintiff  must  make 
out  a  reasonably  plain  case  of  the  existence 
of  the  marriage  relation,  and  she  would  then 
be  furnished  with  the  means  of  temporary 
sut^K>rt,  and  of  conducting  the  suit  until  the 
truth  or  falsity  of  ber  allegations  could  be  as- 
certained." .  In  the  Collins  Case  the  rule  is 
thiis  declared:  "The  plaintiff  is  bound  to  pre- 
sent a  case  to  the  court  show^ing  that  she  has 
a  fair  prospect  of  success  in  the  action,  and 
that  she  controverts  and  intends  to  litigate 
the  matter  set  up  by  the  defendant,  and  has 
reasonable  grounds  for  so  doing."  In  Vincent 
r.  Vincent,  16  Daly,  634,  17  N.  Y.  Supp.  497, 
tlie  court  said:  "But,  as  in  other  preliminary 
I'ontestatlons,  the  fact  is  not  to  be  established 


with  the  clearness  and  conclusiveness  exact- 
ed of  proof  as  the  basis  of  a  final  adjudication 
upon  the  rights  of  the  litigant  parties;  but  it 
suffices  if  on  an  application  for  alimony  the 
putative  wife  makes  out  a  reasonably  plain 
case  of  the  existence  of  the  marriage  rela- 
tion,"—citing  Brinkley  v.  Brinkley.  In  Shar- 
on V.  Sharon,  75  Cal.  45, 16  Pac.  364,  It  is  said: 
"In  a  suit  for  divorce,  when  the  marriage  is 
denied  by  the  defendant's  answer,  three  things 
must  be  made  to  appear  on  application  (or 
temporary  alimony,— the  marriage,  by  satis- 
factory evidence  showing,  at  least  prima  facie, 
a  marriage  in  fact."  I  cite  the  foregoing  au- 
thorities to  show  that  the  rule  of  law  declared 
by  the  majority  opinion  as  to  the  quantum  of 
evidence  necessary  to  be  produced  by  the  wife 
at  the  preliminary  hearing  to  support  the  fact 
of  marriage  is  opposed  to  the  great  weight  of 
authority.  Yet  I  am  free  to  say  the  true  solu- 
tion of  the  question  presents  difficulties  of  no 
small  proportions,— difficulties  that  I  am  not 
willing  to  meet  unless  necessity  demands  it, 
and  here  I  find  no  such  necessity;  for,  even 
conceding  the  rule  of  law  to  be  as  stated  by 
the  learned  writer  of  the  majority  opinion, 
namely,  the  marriage  must  be  established 
by  a  preponderance  of  evidence,  then,  imder 
such  rule,  this  order  should  be  affirmed. 

The  reasons  for  the  affirmance  of  this  order 
are  these:  Upon  the  trial  of  any  issue  of 
fact  in  a  civil  action  it  is  not  for  this  court 
to  say,  upon  appeal,  that  the  evidence  pre- 
ponderates in  favor  of  the  plaintiff,  or  that  the 
evidence  preponderates  In  favor  of  the  defend- 
ant. This  court  has  nothing  to  do  with  the 
preponderance  of  evidence.  It  has  so  decid- 
ed times  Innumerable.  It  Is  even  a  rule  uni- 
versally invoked  by  this  court  against  the  de- 
fendant In  criminal  cases.  Under  all  authori- 
ty in  this  state  It  is  for  the  trial  court  to  say 
which  way  the  evidence  preponderates;  and, 
when  that  court  has  so  declared,  the  matter 
of  preponderance  of  evidence  Is  forever  fore- 
closed from  Investigation  by  this  court. 
Treating  this  proceeding  for  alimony  and  suit 
money  with  all  the  dignity  of  a  civil  action, 
conceding  that  it  Is  to  be  tried  and  decided 
exactly  by  the  same  rules  of  law  as  any  civil 
action,  then  the  only  question  here  is,  does 
this  record  present  a  substantial  conflict  In  the 
evidence  as  to  the  fa:ct  of  marriage?  And 
this  question  is  not  to  be  determined  by  the 
great  number  of  witnesses  upon  the  one  side 
and  the  limited  number  upon  the  other,  for  It 
is  often  the  case  that  the  weaker  side  in  num- 
ber and  in  money  Js  the  stronger  In  right. 
Hence  the  fact  that  the  plaintiff  is  an  Indian 
woman,  and  her  son  an  Illegitimate  son,  fur- 
nishes no  reason  why  this  court  may  cast 
aside  their  evidence.  Either  as  matter  of  law 
or  matter  of  fact  it  cannot  be  said  that  an  In- 
dian woman  or  an  illegitimate  son  is  not  to  be 
believed  under  oath. 

Let  us  pause  a  moment  to  look  at  the  evi- 
dence. A  great  porUon  of  It  is  without  sub- 
stantial conflict,  as  follows:  Hite  lived  with 
this  woman  for  25  years.    During  that  time 
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he  furnished  her  with  all  the  necessaries  of 
life.  He  gave  her  a  house  in  which  to  live. 
He  was  the  father  of  her  child.  His  sister 
visited  her  at  this  house,  and  slept  with  her. 
His  nephews  visited  her  at  this  house,  and  ad- 
dressed her  as  "Aunt  Lucy."  He  sent  her  Il- 
legitimate son  to  school,  and  paid  the  expenses 
of  his  schooling.  He  treated  this  son  as  his 
own  son,  and  he  was  always  considered  and 
reputed  in  the  neighborhood  to  be  the  stepson 
of  defendant,  Hite.  In  addition  to  this  un- 
contradicted evidence,  we  have  the  testimony 
of  Thomas  Glbbs,  the  illegitimate  son,  to  tlie 
effect  that  the  plaintiff  is  Ivnown  far  and  near 
throughout  the  southern  part  of  California  as 
the  wife  of  John  R.  Hite;  that  defendant  has 
Introduced  plaintiff  as  his  wife,  and  held  her 
out  to  the  world  as  his  wife  continuously;  that 
defendant's  relatives  and  friends  have  asso- 
ciated freely  with  plaintiff,  and  visited  plain- 
tiff as  the  wife  of  defendant.  We  also  have 
the  testimony  of  one  Westfall,  to  the  effect 
that  plaintiff  and  defendant  were  known  In 
that  neighborhood  and  adjoining  counties  as 
husband  and  wife;  that  the  plaintiff  was 
everywhere  called  "Mrs.  Hite"  and  "Lucy 
Hite,  wife  of  John  R.  Hite";  and  that  plain- 
tiff and  defendant  held  themselves  out  to  the 
world,  and  were  always  treated,  as  husband 
and  wife.  From  this  condensed  statement  of 
the  showing  made  by  the  plaintiff  I  feel  en- 
tirely satisfied  in  saying  that  she  is  entitled  to 
alimony  and  suit  money,  In  order  that  she 
may  be  able  to  meet  the  defendant  squarely 
at  the  trial  of  the  case  upon  the  issue  of  mar- 
riage or  no  marriage. 

I  fail  to  comprehend  how  it  may  be  said 
from  the  record  that  the  trial  Judge  decided 
this  case  upon  a  wrong  theory.  There  is  not 
a  word  In  the  record  to  indicate  It.  Upon  the 
contrary,  the  fact  that  the  hearing  was  had 
after  notice  to  the  other  side,  and  that  upon 
such  hearing  defendant  introduced  a  great 
mass  of  evidence  to  support  bis  claim  of  no 
marriage.  Indicates  convincingly  to  my  mind 
that  the  trial  judge  heard  and  decided  the  case 
upon  the  right  theory,  and  that  his  conclusion 
was  based  upon  all  the  evidence  placed  bsfore 
him  by  both  parties  to  the  litigation.  I  think 
the  order  should  be  affirmed. 


DEMPLE  V.  HOFMAN  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  18!)S).) 

LiUIXATIONS  —  COMMENCEMEJiT  OP  ACTION — SSBV- 

iCB  OS  Pakty  in  Intehest. 

In  an  action  by  a  wife  alone  to  set  aside 
a  conveyance  of  the  family  buuiestead,  an  an- 
swer of  the  grantee,  allowing  that,  after  the 
conveyance,  he  paid  a  mortgage  on  the  lands, 
and  asking  that,  in  the  event  of  the  annul- 
ment of  the  conveyance,  he  be  subrogated  to 
the  rights  of  the  mortgagee,  does  not  interrupt 
the  running  of  limitations  against  the  right 
to  be  so  subrogated,  as  against  the  interest  of 
the  husband  in  the  homestead,  since  ('ode  Civ. 
Proc.  i  20,  providing  that  an  action  shall  be 
deemed  commenced  as  to  each  defendant  from 


the  time  of  service  on  him  or  on  a  co-defendant 
nuited  in  interest  with  the  defendant,  on  whom 
no  service  was  had,  interrupts  the  running  of 
limitations  as  to  a  person  not  served,  but  unit- 
ed in  interest  with  one  who  Vas  served,  only 
where  he  was  made  a  party  with  the  intention 
of  serving  him. 

On  reheating.    Affirmed. 

For  prior  report,  see  55  Pac.  658. 

PER  CURIAM.  Upon  the  original  hearing 
of  this  case,  we  held  that  Its  facts  brought  it 
within  the  provision  of  section  20  of  the  Code 
of  Civil  Procedure;  that  Inasmuch  as,  in  the 
suit  by  Mrs.  Hofman  against  Demple  for  the 
purpose  of  setting  aside  the  conveyance  of 
herself  and  husband  to  him,  he  had  in  his  an- 
swer alleged  sufficient  facts  to  warrant  the 
judgment  of  the  court  in  granting  him  affirm- 
ative relief  by  subrogation  to  the  rights  of  a 
prior  mortgagee,  and  Mrs.  Hofman  and  her 
husband  were  united  In  Interest  in  resisting 
this  claim,  being  Inseparably  necessary  par- 
ties to  such  defense,  this  amounted  In  law  to 
the  commencement  of  a  suit  against  the  hus- 
band, Michael  Hofman,  to  enforce  such  right 
of  subrogation.  As  heretofore  stated,  the  suit 
was  by  Mrs.  Hofman  alone  against  Demple. 
The  husband  was  not  made  a  party,  nor  was 
he  intended  to  be  made  a  party,  plaintiff  or 
defendant.  In  the  case.  Demple  did  not  se<* 
to  have  him  made  a  party.  It  is  conceded 
that,  unless  Demple  Is  entitled  to  the  benefit 
of  the  provision  of  section  20  of  the  Code  of 
Civil  Procedure  (section  14,  c.  95,  Gen.  St. 
1897),  his  action  against  Michael  Hofman,  who 
held  the  title  to  the  land,  Is  barred.  After  the 
reversal  of  the  former  judgment,  upon  the  ap- 
plication of  Demple,  Michael  Hofman  was 
made  party  defendant,  and  an  amended  an- 
swer filed,  setting  up  against  him  the  right  to 
recover  the  money  paid  by  Demple  to  dis- 
charge the  mortgage  and  taxes  upon  the  land, 
and  the  right  of  subrogation  under  the  mort- 
gage to  the  mortgagee's  Hen  thereon.  In  this 
answer  was  a  prayer  for  personal  judgment 
against  Michael  Hofman  and  for  a  decree  of 
foreclosure  and  sale  of  the  property.  To  this 
answer  Hofman  pleaded  the  statute  of  limita- 
tions. Section  20  (14)  reads  as  follows:  "An 
action  shall  be  deemed  commenced  within  the 
meaning  of  this  article,  as  to  each  defendant, 
at  the  date  of  the  summons  which  is  served 
on  him,  or  on  a  co-defendant  who  is  a  joint 
contractor,  or  otherwise  united  In  Interes 
with  him.  Where  service  by  publication  is 
proper  the  action  shall  be  deemed  commenced 
at  the  date  of  the  first  publication.  An  at- 
tempt to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof  with- 
in the  meaning  of  this  article  when  the  party 
faithfully,  proi)erly  and  diligently  endeavors 
to  procure  a  service,  but  such  attempt  must  be 
followed  by  the  first  publication  or  service  of 
summons  within  sixty  days." 

It  was  claimed  upon  the  argument,  by  both 
parties,  that  Demple  was  really  plaintiff  In 
this  proceeding  to  recover  the  money  which 
he  had  paid  for  the  benefit  of  the  Hofmans. 
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It  is  true  that  the  nominal  plaintiff,  Mrs.  Hot- 
man,  had,  by  former  decree  of  the  court,  pro- 
cured all  the  relief  she  was  entitled  to  under 
her  petition.  When  the  case  was  returned 
from  the  supreme  court,  there  was  nothing 
left  to  do  but  determine  the  rights  of  Demple 
against  Hofman  and  his  wife.  Demple  had 
no  claim  against  the  wife  personally  for  the 
money  advanced.  He  asked  no  personal 
Judgment  against  her.  Michael  Hofman  was 
the  owner  of  the  fee  of  the  land.  Mrs.  Hof- 
man only  sought  to  protect  her  homestead 
right.  The  only  interest  she  bad  respecting 
the  dalm  of  Demple  in  his  proceeding  for  af- 
firmatlre  relief  was  to  protect  her  homestead 
against  bis  claim.  No  cause  of  action  was 
asserted  against  Michael  Hofman,  or  attempt- 
ed to  be  asserted  against  him,  prior  to  the 
time  he  was  made  a  party.  Demple  nerer 
sued  him,  nor  sought  to  sue  him,  alone  or 
jointly  with  his  wife,  until  he  filed  his  amend- 
ed answer,  after  time  had  elapsed  sufflcient  to 
bar  his  claim. 

It  is  true  the  supreme  court  said  that  the 
former  Judgment  of  the  district  court  giving 
to  Demple  a  lien  upon  the  property  for  this 
money  advanced,  and  directing  the  sale  of  the 
property  therefor,  was  Just  and  equitable,  un- 
der the  facts  .as  disclosed  by  the  record  in  that 
case,  and  reversed  it  solely  ui>on  the  ground 
that  Michael  Hofman,  the  husband,  was  a  nec- 
essary party  to  such  judgment  charging  the 
homestead  with  that  incumbrance.  Had 
Demple  attempted  to  bring  a  suit  against  both 
the  Hofmans  to  enforce  this  right,  and  obtain- 
«»d  service  ui>on  one  only,  within  the  statute 
of  limitations,  and  had  diligently  pursued  bis 
purpose  of  obtaining  service  against  the  other 
until  such  service  was  obtained,  within  the 
provision  of  section  20,  and  service  upon  the 
latter  was  not  obtained  until  after  the  period 
limited  by  the  statute  had  expired,  the  action 
would  have  been. saved  from  the  statute  by 
the  provision  of  section  20;  and  this  is  doubt- 
less what  that  section  means,  and  not  that  a 
party  can  assert  a  cause  of  action  against  one 
joint  contractor  without  any  thought  of  or  at- 
tempt to  assert  it  against  another  until  after 
the  bar  has  occurred,  and  then  say  that  his 
rights  are  preserved  by  such  section.  The 
case  of  Richards  v.  Tarr,  42  Kan.  547,  22  Pac. 
557,  is  somewhat  similar  tn  Its  facts.  In  that 
case  the  plaintiff  brought  ejectment  against 
the  husband,  basing  his  title  upon  a  tax  deed. 
Failing  to  recover  thereon,  he  sought  to  en- 
force his  Hen  for  taxes  paid  upon  the  property 
under  the  provisions  of  the  statute.  At  the 
time  he  commenced  suit  against  the  husband, 
bis  right  to  relief  under  the  statute  and  facts 
stated  in  his  petition  was  not  barred.  Upon 
bis  application  for  a  lien,  the  wife,  of  her  own 
motion,  was  made  party  defendant,  and  Inter- 
posed the  statute  of  limitations  to  his  claim. 
The  legal  title  was  in  her.  The  property  was 
their  homestead.  The  court  held  the  cause  of 
action  was  barred  as  to  both,  notwithstanding 
It  was  brought  within  the  time  against  her 
husband.    None  of  the  cases  cited  by  counsel 


In  support  of  the  contention  that  section  20 
saves  the  right  of  the  plaintiff  in  e.rror  go  fur- 
ther than  to  say  that,  If  one  co-defendant  is 
served  within  the  statute,  another  co-defend- 
ant, a  Joint  contractor  united  in  interest  with 
the  one  served,  may  be  brought  in  after  the 
limitation  has  expired.  The  provision  of  the 
statute  applies  to  Joint  contractors,  and  would 
bring  the  makers  of  joint  promissory  notes 
within  its  provisions.  Can  It  be  said  that,  if 
a  suit  should  be  brought  against  one  maker 
without  any  effort  or  intention  to  sue  the  oth- 
er maker,  the  pendency  of  the  suit  against  the 
one  would  prevent  the  bar  as  against  the  oth- 
er? or,  if  a  defendant,  by  way  of  counterclaim 
or  set-off,  should  set  up  such  a  note  against 
the  plaintiff,  being  a  joint  maker  with  an- 
other, the  assertion  of  this  claim  upon  the 
note  would  toll  the  statute  as  to  the  maker 
who  was  not  a  party  to  the  suit?  If  the  con- 
tention of  the  plaintiff  in  error  Is  sustained. 
It  would  establish  such  a  rule.  Our  conclu- 
sion is  that  the  former  Judgment  of  this  court 
did  not  correctly  apply  the  law  to  the  facts  of 
the  case,  and  that  the  Judgment  of  the  district 
court,  holding  the  cause  of  action  against  Mi- 
chael Hofman,  and  likewise  his  wife  and  her 
Interest  in  the  homestead,  barred  by  the  stat- 
ute of  limitations,  is  a  correct  application  of 
the  law,  and  is  affirmed. 

(9  Kan.  App.  1) 
SWOFFORD   BROS.    DRY-GOODS    CO.    v. 

JOHN  S.  BRITTAIN  DRY-GOODS  CO. 
(Court  of  Appeals  of  Knn.sas,  Northern  Depart- 
ment, E.  D.    May  10,  1899.) 

LlABILITT    OF    OaBNISHEE  —  MOBTOAOEB    a    POS- 
SBSaiON. 

Garnishment,  under  chapter  151,  Laws 
1889  (Gen.  St.  1887,  c.  95,  fS  227,  228),  is  a  sep- 
arate, independent,  provisional  remedy,  govern- 
ed entirely  by  the  provisions  of  the  act;  and 
a  garnishee  is  liable  to  the  amount  of  the 
property,  moneys,  credits,  and  effects  in  his  pos- 
session or  under  his  control,  belonging  to  the 
debtor,  or  in  which  he  is  interested,  to  the  ex- 
tent of  the  debtor's  right  or  interest  therein 
at  the  time  of  the  service,  of  the  summons. 
The  garnishment  cannot  be  defeated  merely  be- 
cause the  garnishee  is  a  mortgagee  in  posses- 
sion, and  the  amount  of  the  mortgagor's  inter- 
est undetermined. 
.    (Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  the  John  S.  Brlttaln  Dry-Goods 
Company  against  Hale  &  Evans.  Garnish- 
ment issued  against  the  Swofford  Bros.  Dry- 
Goods  Company.  Judgment  against  gar- 
nishee, and  it  brings  error.    Affirmed. 

Ellis,  Reed,  Cook  &  ElUs,  for  plaintiff  In 
error.  Rossington,  Smith  &  Dallas  and  Clif- 
ford Hlsted,  for  defendant  in  error. 

McELROT,  J.  The  John  S.  Brtttaln  Dry- 
Goods  Company  on  the  23d  day  of  January, 
1895,  brought  suit  in  the  district  court  of 
Shawnee  county  against  Hale  &  Evans  to  re- 
cover the  amount  due  on  account,  in  the  sum 
of  fUl.Sii.    They  also  sued  out  garnishment 
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agalnat  the  Swofford  Bros.  Dry-Goods  Oom- 
pany,  mortgagees  In  posseagJon  of  a  stock  of 
goods  under  a  mortgage  executed  by  Hale  & 
E^-aus.  Swofford  Bros,  made  answer,  set- 
ting forth  its  mortgage,  possession  thereun- 
der, and  denying  any  indebtedness  or  liability 
to  Hale  &  Kvans,  or  that  It  had  In  its  pos- 
session any  property  belonging  to  the  defend- 
ant firm.  The  John  8.  Brittaln  Dry-Goods 
Company  In  due  time  notified  SwofCord  Bros, 
of  its  election  to  take  issue  upon  the  answer. 
An  issue  was  thereby  formed.'  A  trial  was 
hajd  before  the  court  without  a  Jury,  upon  the 
Issues  Joined  lietween  the  plaintiff,  the  John 
S.  Brittaln  Dry-Goods  Obmpany,  and  Swof- 
ford Bros.  The  court  found  for  the  plaintiff 
that  the  surplus  in  the  hands  of  the  garnishee 
from  the  sale  of  the  mortgaged  property  was 
$468.55,  that  by  reason  thereof  Swofford  Bros, 
were  indebted  to  the  plaintiff  in  the  sum  of 
1146.85,  and  rendered  judgment  that  the  Brit- 
tains  recover  from  the  Swofford  Bros.  Dry- 
Goods  Oompany  the  amount  thereof,  with  in- 
terest and  c<>sts.  Swofford  Bros,  filed  a  mo- 
tion for  new  trial,  which  was  overruled,  and 
present  the  case  to  this  court  for  review,  and 
allege  error  in  the  proceedings  of  the  trial 
court. 

The  first  qnestion  {>resented  is  upon  the  mo- 
tion of  the  defendant  in  erro:-  to  dismiss  this 
proceeding  for  the  reason  tha:  Hale  &  Evans, 
the  principal  debtors,  are  not  parties  to  the 
action.  There  is  no  Issue  between  the  John 
8.  Brittaln  Dry-Goods  Company  or  Swofford 
Bros,  and  Hale  &  Evans.  The  only  issue 
was  upon  the  affidavit  in  garnishment  and  the 
answer.  Hale  &  Evans  were  not  parties  to 
the  trlalde  issues  in  the  court  below,  nor  are 
they  necessary  parties  to  this  proceeding. 
The  motion-  to  dismiss  is  overruled. 

xne  Swofford  Bros.  Dry-Goods  Company 
are  engaged  in  the  wholesale  business.  H. 
M.  Hale  and  Effle  H.  Evans  were  engaged  In 
the  retail  dry-goods  business,  under  the  firm 
name  of  Hale  &  Evans.  They  were  indebted 
to  Swofford  Bros,  in  the  sum  of  $2,016.04,  for 
which  they  executed,  to  secure  the  payment 
thereof,  on  the  19th  day  of  January,  1895, 
a  chattel  mortgage  on  their  stock  of  merchan- 
dise. The  mortgage  was  filed  for  record  on 
the  same  day,  and  the  mortgagee  took  imme- 
diate possession  of  the  proiierty,  as  it  was 
authorized  to  do  by  the  terms  of  the  mort- 
gage. Afterwards,  on  the  21st  day  of  Janu- 
ary, Hale  &  Evans  executed  a  Second  mort- 
gage upon  the  property  to  Cora,  Paul,  and 
Edna  Evans,  minor  children  of  EfSe  H.  Evans, 
which  was  filed  for  record.  Hale  &  Evans 
were  at  that  time  indebted  to  the  John  S. 
Brittaln  Dry-Goods  Oompany  In  the  sum  of 
$141.83.  Swofford  Bros.,  through  its  repre- 
sentative, one  Penny,  proceeded  to  sell  the 
mortgaged  property  at  retail.  Mrs.  Evans 
made  application  in  the  probate  court  for  the 
appointment  of  a  guardian  for  the  minors, 
Cora,  Paul,  and  Edna  Evans,  mortgagees  un- 
der the  second  mortgage.  Penny  was  ap- 
pointed guardian,  and  qualified  as  such.    The 


estate  of  the  minors  consisted  of  their  mort- 
gage, subject  to  that  of  Swofford  Bros.  Pen- 
ny on  the  14th  day  of  March,  1895,  acting  as 
agent  for  Swofford  Bros,  and  as  guardian, 
sold  the  residue  of  the  stock,  and  assigned. 
both  mortgages  to  one  Spear.  After  paying 
the  expenses  of  the  sale  and  the  amount  due 
Swofford  Bros.,  he  had  the  sum  of  $468.55, 
for  which  he  accounted  as  follows:  As  guard- 
ian, he  turned  into  the  probate  court  $250, 
and  delivered  to  Mrs.  Evans  $218.55. 

The  plaintiff  in  error  contends  (1)  that 
Swofford  Bros.,  as  mortgagees  in  possession, 
are  not  chargeable  in  garnishment;  (2)  that 
Swofford  Bros,  discharged  its  entire  liability 
by  applying  the  proceeds  of  the  sale  to  the 
payment  of  the  expenses,  to  the  amount  due 
it  as  first  mortgagee,  and  by  the  payment  of 
the  surplus  to  the  second  mortgagees  and 
Mrs.  Evans. 

The  assignments  of  error  and  each  of  these 
contentions  present  but  one  question:  Can 
a  mortgagee  in  possession,  after  the  con- 
ditions are  broken,  before  he  has  sold  the 
property  and  satisfied  his  debt,  be  gamlsheed 
as  one  having  property  of  the  mortgagors? 
Section  1,  c.  151,  I.aws  1889  (sections  227, 
228,  c.  95,  Gen.  St.  1897),  relating  to  proceed- 
ings In  garnishment,  provides:  "Any  cred- 
itor shall  be  entitled  to  proceed  by  garnish- 
ment in  the  district  court  of  the  proper  coun- 
ty against  any  person  (excepting  a  municipal 
corporation),  who  shall  be  Indebted  to,  or 
have  any  property,  real  or  personal,  in  bis 
possession  or  under  bis  control,  belonghig  to 
such  creditor's  debtor.  In  the  cases,  upon  the 
conditions  and  in  the  manner  hereinafter 
described."  The  proceedings  in  garnishment, 
prior  to  the  passage  of  this  act  were  merely 
an  incident  to  that  In  attachment.  Garnish- 
ment since  is  a  separate,  independent,  pro- 
visional remedy,  governed  entirely  by  the 
act  in  question.  This  court,  in  the  case  of 
Kellogg  V.  Hazlett,  2  Kajt.  App.  529,  43  Pac. 
989,  said:  "As  garnishment  is  a  special  and 
extraordinary  remedy,  it  can  be  used  only  at 
the  times  and  upon  the  grounds  expressly 
authorized  by  statute.  The  statutory  con- 
ditions for  its  exercise  are  conclusive,  and 
exclusive  of  all  others."  In  proceedings  by 
garnishment,  section  2  provides  that  "•  •  • 
the  plaintiff  or  some  person  in  his  behalf 
may  file  with  the  clerk  an  affidavit  stating 
the  amount  of  the  plaintiff's  clabn  against 
the  defendant  or  defendants,  over  and  above 
all  offsets,  and  stating  that  he  verily  believes 
that  some  person,  naming  him,  is  indebted 
to  or  has  properly,  real  or  personal,  in  his 
possession  or  under  his  control  belonging  to 
the  defendant  (or  either  or  any  of  the  de- 
fendants) In  the  action  or  execution,  naming 
him,  and  that  such  defendant  has  not  prop- 
erty liable  to  execution  sufficient  to  satisfy 
the  plaintiff's  demand.  •  *  •"  The  act 
under  consideration  dearly  contemplates  the 
fixing  of  a  lien  by  garnishment  upon  equi- 
table assets  which  are  not  attachable.  The 
affidavit  authorizing  garnishment  must  show 
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"that  tlie  defendant  has  not  property  liable 
to  execution  sufficient  to  satisfy  the  plaintiff's 
demand."  Sections  5,  6,  c.  151,  Laws  1889 
(sections  232,  233,  c.  95,  Gen.  St  1897),  pro- 
vide the  form  and  substance  of  the  answers 
necessary  for  the  garnishee  In  order  to  dis- 
charge himself.  He  must  state  under  oath  that 
upon  no  account  is  he  Indebted  or  under  lia- 
bility to  the  defendant;  that  he  has  in  his 
possession  or  In  his  control  no  real  estate, 
and  no  personal  property,  eCtects,  or  credits, 
of  any  description,  belonging  to  the  defend- 
ant, or  in  which  he  has  any  interest.  If  he 
cannot  so  testify,  then  be  must  answer  wheth- 
er he  held  or  now  holds  the  title  or  posses- 
sion to  any  real  estate  or  any  effects,  any 
land  of  any  description,  or  of  personal  prop- 
erty, effects,  or  credits,  or  any  Instruments 
or  paper  relating  to  any  such,  belonging  to 
the  defendants,  or  in  which  he  Is  in  any  wise 
interested,  or,  if  he  be  in  doubt  respecting 
the  same,  he  shall  set  forth  a  description  of 
such  property,  and  all  the  acts  and  circum- 
stances concerning  the  same,  and  the  titles 
Interest,  or  claim  of  the  defendant  in  or  to 
the  same.  Can  It  be  said  that  a  defendant 
who  has  property  in  the  liands  of  a  mort- 
gagee more  than  sufficient  to  pay  the  debt  Is 
not  in  any  wise  interested  therein?  Section 
6  (section  235)  provides  that  the  answer  of 
the  garnishee  shall  be  conclusive,  unless  the 
plaintiff  shall  serve  upon  the  garnishee  a 
notice  in  writing  that  he  elects  to  take  issue 
on  his  answer,  tn  which  case  the  issue  shall 
stand  for  trial  as  a  civil  action.  In  which  the 
affidavit  on  the  part  of  the  plaintiff  shall  be 
deemed  the  petition,  and  the  garnishee's  af- 
fidavit the  answer.  If  the  plaintiff  elects  to 
take  issue  on  the  answer,  an  issue  is  thereby 
formed  upon  the  matters  that  are  stated  or 
ought  to  be  stated  In  the  answer,  and  a  trial 
Is  had.  What  is  the  triable  Issue?  Is  It  that 
the  garnishee  had  leviable  or  legal  assets? 
The  very  fact  that  the  gamlahee  summons 
Issued  excludes  the  idea  of  legal  assets.  The 
plaintiff  In  the  garnishment  proceedings  must 
first  make  affidavit  that  the  defendant  has  no 
legal  assets  sufficient  to  pay  his  demand. 
The  triable  Issue  is  as  to  whether  the  gar- 
nishee had  any  property  in  which  the  defend- 
ant was  In  any  wise  Interested,  and  this  in- 
cludes property  equitable  as  well  as  leviable. 
Section  14  (section  241)  provides  that  from 
the  time  of  the  service  of  summons  the  gar- 
nishee shall  stand  liable  to  the  plaintiff  to 
the  amount  of  the  property,  moneys,  cred- 
its, and  effects  In  his  possession  or  under,  his 
control  belonging  to  the  defendant,  or  in 
which  he  shall  be  Interested,  to  the  extent 
of  his'  right  or  Interest  therein,  and  of  all 
assets  due  or  to  become  due  to  the  defend- 
ant, except  such  as  may  be  by  law  exempt 
from  execution.  The  statute  makes  the  gar- 
nishee liable  to  the  plaintiff  to  the  amount 
of  the  property,  moneys,  credits,  and  effects 
In  his  possession  or  under  his  control  belong- 
ing to  the  debtor,  or  In  which  he  was  inter- 
ested, to  tbe  extent  of  Ills  right  or  Interest 


therein.  The  liability  or  nonliability  of  the 
garnishee  becomes  fixed  at  the  time  of  the 
service  of  the  summons,  and  depends  upon 
whether  at  that  time  the  debtor  had  any 
right  to  or  interest  In  the  property,  moneys, 
credits,  or  effects^  as  against  the  garnishee. 
The  Swoffords,  when  served  with  summons, 
had  the  mortgaged  property  In  their  posses- 
sion, sold  the  same,  out  of  the  avaUs  paid  the 
expenses  of  the  sale,  the  amount  due  them- 
selves, and  had  remaining  In  their  bands 
$4G8.5o.  The  mortgagors'  Interest  in  the 
stock  of  goods  pledged  to  tbe  payment  of  the 
debt,  then  In  the  hands  of  tbe  Swoffords  as 
mortgagees,  was  sufficient  to  cover  the  claim 
of  the  plaintiff,  with  Interest  and',  costs.  The 
garnishment  cannot  be  defeated  merely  be- 
cause the  garnishee  was  a  mortgagee  in  pos- 
session of  the  property,  and  the  amount  of 
the  mortgagor's  Interest  undetermined  at  the 
time  the  summons  was  served. .  Swofford 
Bros.,  as  mortgagees  in  possession  of  tbe 
goods,  are  liable  as  garnishees  to  the  extent 
of  the  mortgagors'  Interest,  over  and  above 
their  proper  expenses  and  mortgage  Interest 
In  the  property.  The  supreme  court,  in  Mc- 
Cown  V.  KusseU,  Si  Wis.  122,  54  N.  W.  31, 
and  Bank  v.  Wilson,  74  Wis.  391,  43  N.  W. 
153,  hold  that,  by  proceedings  In  garnish- 
ment, nonlevlable  assets  could  be  appropri- 
ated, and  that  a  mortgagee  in  possession  is 
liable  as  garnishee  to  the  extent  of  the  mort- 
gagor's Interest  in  the  property.  The  pro- 
visions of  our  garnishment  act  ore  identical 
with  that  of  Wisconsin.  The  Judgment  will 
be  affirmed. 


(»  Kan.  App.  8) 

AMERICAN  SURETY, CO.  OF  NEW  YORK 
V.  THORN-HALLIWELL  CEMENT  CO. 

SAME  V.  BRADSHAW. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1899.) 

Bonn  —  CX>i(3TBuonoir — Dbsobiptiok  of  Bbnbfi- 

0IXBIB8. 

1.  The  recitals  of  the  bond  sued  on  are. 
"Whereas,  tbe  above-bounden  J.  T.  Broughal 
has  entered  into  a  certain  contract,  bearing 
date  April  11,  1895,  and  hereunto  attached,  for 
the  furnishing  of  all  labor  and  material  for  the 
construction  and  completion  of  a  system  of  wa- 
terworks for  said  city  of  Seneca,  Kansas,  aad 
agreeing  to  hold  said  city  harmless  for  any 
damages  that  may  occar  to  individuals  or 
property  upon  or  about  said  work,"  and  the 
condition  thereof  contained  this  stipulation, 
".4Lud  shall  well  and  truly  pay  for  all  labor  em- 
ployed and  materials  furnished  and  used  in  said 
system,  as  set  forth  in  said  contract."  The 
obligee  named  in  the  bond  is  the  city  of  Sene- 
ca. 'BM,  that  this  condition  will  not  be  treat- 
ed, as  to  the  surety  on  the  bond,  as  repugnant 
to,  and  rendered  nugatory  by,  the  recitals  afore- 
said. 

2.  The  class  of  persons  for  whose  benefit  the 
condition  was  inserted  is  sufficiently  designated 
to  entitle  the  plaintiffs  to  maintain  a  suit  for 
material  and  labor  furnished  the  prindpai,  and 
used  in  the  performance  of  the  contract,  with- 
in the  rule  announced  in  Burton  t.  Larkln,  13 
Pac.  398,  36  Kan.  216. 

(Syllabus  by  the  Court) 
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BiTor  from  district  court,  Nemaha  county; 
it.  M.  Emery,  Judge. 

Actions  by  the  Thorn-Halliwell  Cement 
Company  and  Charles  Bradshaw  against  the 
A.merleaa  Surety  Company  of  New  Yorl£. 
Judgment  for  plaintiffs,  and  defendant  brings 
irror.     Affirmed. 

H.  L.  Heald  and  Warner,  Dean  &  McLeod, 
;or  plaintiff  in  error.  J.  E.  Taylor  and  J.  E. 
Stlllwell,  for  defendants  In  error. 

MAHAN,  P.  J.  These  cases  are  here  upon 
the  same  facts.  Defendants  in  error  sued 
the  plaintiff  and  one  James  T.  Broughal  upon 
a  bond  given  by  Broughal,  as  principal,  and 
the  surety  company,  as  surety,  In  which  the 
city  of  Seneca  is  named  as  obligee,  condition- 
ed for  the  faithful  performance  6t  a  contract 
to  do  work  and  furnish  the  material  and  erect 
and  complete  a  waterworks  system  for  said 
city,  and  to  pay  for  all  materials  furnished 
and  labor  employed  by  the  contractor  therein. 
Plaintiffs  sought  to  recover  for  material  and 
labor  furnished  the  contractor  in  the  perform- 
ance of  the  contract.  Plaintiff  in  error  de- 
murred to  the  petitions  of  the  respective  de- 
fendants in  error.  These  demurrers  were 
-overruled  by  the  court  The  plaintiff  In  error 
elected  to  stand  thereon,  and  judgment  went 
for  the  amount  as  prayed  in  the  petition. 

The  errors  assigned  raise  but  a  single  ques- 
tion,—the  sufficiency  of  the  petition.  It  Is 
contended  first  that  the  recitals  in  the  bond 
which  are  as  follows,  "That  whereas,  the 
above-bounden  James  T.  Broughal  has  enter- 
ed into  a  certain  contract,  bearing  date  April 
11,  1895,  and  hereunto  attached,  for  the  fur- 
nishing of  all  labor  and  material  for  the  con- 
struction and  completion  of  a  system  of  water- 
works for  said  city  of  Seneca,  Kansas,  and 
agreeing  to  hold  said  city  harmless  from  any 
damage  that  may  occur  to  Individuals  or 
property  upon  or  about  said  work,"  limit  and 
control  the  obligation  or  condition  of  the 
bond,  and  render  nugatory  and  void  that  part 
of  the  obligation  or  condition  as  follows,  "and 
shall  well  and  truly  pay  for  all  labor  employ- 
ed and  materials  furnished  and  used  in  said 
system  as  set  forth  in  said  contract";  there 
being  no  express  promise  in  the  contract  it- 
self to  pay  for  the  work  and  material  engaged 
by  the  contractor,  but  an  Implied  promise 
only,  from  the  covenant  to  furnish  such  labor 
.»nd  material  as  was  necessary  to  construct 
And  complete  the  work.  In  support  of  this 
contention  we  are  referred  to  1  Wait,  Act  & 
Def.  680;  Bell  v.  Bruen,  1  How.  169;  Build- 
ing Co.  V.  Wilson  (Mich.)  67  N.  W.  123:  Ben- 
nehan  v.  Webb,  28  N.  C.  57;  Sanjrer  v.  Baum- 
berger,  51  Wis.  692,  8  N.  W.  421.  The  au- 
thorities cited  hold  that  where  the  condition 
Is  general,  the  recitals  govern  it,  and  tills  is 
the  full  extent  to  which  those  authorities  go. 
Had  the  condition  been  simply  for  the  faith- 
ivi  performance  of  the  contract  according  to 
its  terms,  the  contention  would  avail.  How- 
ever, It  will  hardly  do  to  say  that  the  ex- 


press condition  named  In  the  bond,  to  pay  for 
the  work  and  material,  enlarges  the  obliga- 
tion of  the  contractor  to  furnish  them.  In 
section  2,  art  5,  Walt  Act.  &  Def..  immedi- 
ately following  the  parts  cited  by  counsel,  it 
is  said,  "In  giving  construction  to  the  condi- 
tion of  a  bond,  where  the  Intention  of  the 
parties  is  manifest  the  court  will  suppress 
Insensible  words,  and  supply  accidental  omis- 
sions, in  order  to  give  effect  to  that  intention." 
In  this  action  there  Is  no  occasion  to  suppress 
words  or  supply  omissions.  The  Intention  of 
the  parties  Is  manifest  from  the  words  used 
in  the  condition,  and  effect  ought  to  be  given 
thereto  according  to  the  usual  meaning  of  the 
language  used. 

It  is  next  contended  that  the  petition  dis- 
closes that  the  plaintiffs  had  not  capacity  to 
sue,  because  the  Code  provides  that  every  ac- 
tion must  be  prosecuted  In  the  name  of  the 
real  party  In  Interest  and  the  plaintiffs  do  not 
appear  to  be  the  real  parties  In  Interest.  If 
the  plaintiffs  had  any  rights  at  all  under  the 
bond,  to  recover  for  material  and  labor  fur- 
nished by  them,  or  by  others,  and  the  claims 
therefor  assigned  to  them,  they  were  the  real 
parties  in  interest  as  suit  could  not  be  main- 
tained by  the  city  of  Seneca,  the  obligee 
named  in  the  bond,  for  their  use,  as  at  com- 
mon law.  Under  this  contention  It  Is  further 
said  that  the  plaintiffs  are  privy  to  neither 
the  contract  nor  the  consideration  upon  which 
their  actions  are  based.  In  support  of  this 
contention,  counsel  cite  us  fo  Anthony  v.  Her- 
man, 14  Kan.  404;  Society  v.  Welch,  20  Kan. 
641;  Brenner  v.  Luth,  28  Kan.  583;  Burton 
V.  Larkin,  36  Kan.  246,  13  Pac;  398;  and  two 
other  than  Kansas  authorities.  These  cases, 
decided  by  our  supreme  court,  reported  in  the 
volumes  enumerated,  decide  exactly  contrary 
to  the  contention  of  the  plaintiff  In  error.  In 
Society  V.  Welch,  26  Kan.  641,  it  is  said: 
"Now,  whatever  may  be  the  rule  In  other 
states.  It  is  well  settied  In  this  state  that  third 
parties,  not  privy  to  a  contract,  nor  privy  to 
the  consideration  thereof,  may  sue  upon  the 
contract  to  enforce  any  stipulations  made  for 
their  especial  benefit  and  Interest"  In  Bur- 
ton V.  Larkin.  36  Kan.  246,  13  Pac.  398,  It  is 
said  in  the  syllabus:  "(1)  A  person  for  whose 
benefit  a  promise  to  another,  upon  a  sufliclent 
consideration,  is  made,  may  maintain  an  ac- 
tion on  the  contract  in  his  own  name,  against 
the  promisor."  "(4)  The  name  of  the  person, 
however,  to  be  benefited  by  the  contract  need 
not  be  given,  if  he  Is  otherwise  sufficiently 
described  or  designated.  He  may  be  one  of 
a  class  of  persons,  If  the  class  Is  sufficiently 
described  or  designated.  In  any  case  where 
the  person  to  be  benefited  Is  In  any  manner 
suffloiently  described  or  designated,  he  may 
sue  upon  the  contract."  Can  it  be  said  that 
this  bond  does  not  designate  the  class  of  per- 
sons for  whose  benefit  the  condition  to  pay  for 
work  and  material  is  inserted  In  the  bond? 
It  cannot  be  said  that  the  obligor  was  to  pay 
the  city  of  Seneca.  It  was  to  furnish  no  labor 
or  material.    The  obligor  was  to  furnish  the 
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work  and  material.  He  was  to  pay  for  it,  and 
the  purpose  of  the  condition  is  apparent.  Un- 
less tbe  obligor  paid  therefor,  the  plant  of  the 
city  was  liable  to  be  taken  under  the  provision 
of  tbe  statute  in  relation  to  mechanics'  liens 
for  that  purpose.  The  statute  makes  special 
proTlsion  that  all  public  o£9cers  entering  Into 
a  contract  on  behalf  of  any  municipality  of 
the  state  shall  require  the  contractor  to  give 
Just  such  a  bond  as  this  is,  and  further  pro- 
vides that  any  such  person  or  persons  as  the 
plaintiffs  are  may  sue  upon  such  bond.  Can 
it  be  said  that  the  class  of  persons  to  which 
the  plaintiffs  belong  was  not  In  tbe  minds  of 
the  contracting  parties,  under  these  clrcnm- 
stances?  It  is  true  that  the  city  of  Seneca  Is 
named  as  obligee  in  the  bond,  instead  of  the 
state  of  Kansas,  so  that  It  is  said  the  bond  is 
not,  strictly  speaking,  a  statutory  bond,  and 
does  not  come  within  the  provisions  of  the 
statute  providing  that  such  parties  as  the  plain- 
tiffs are  may  sue  thereon.  However  this  may 
be.  It  is  evident  that  the  parties  had  this 
law  in  view,  and  the  protection  of  persons 
who  furnished  labor  and  material  was  tbe  pur- 
pose of  inserting  the  condition  in  tbe  bond. 
The  contractor  engaged,  for  the  time  being,  to 
take  the  place  of  the  municipality,  and  to  do 
those  things  which  the  municipality  would  be 
authorized  and  required  to  do  under  the  same 
circumstances;  and  be  and  his  surety  occupy 
different  relations  to  the  contract,  and  to  tbe 
parties  for  whose  benefit  the  condition  Is  in- 
serted, than  do  obligors  and  sureties  in  con- 
tracts pertaining  to  strictly  private  affairs. 

It  is  again  contended  that  the  contract  must 
be  strictly  construed  in  favor  of  tbe  surety. 
If  there  was  in  the  contract  any  doubt,  any 
ambiguity,  as  to  the  obligations  assumed  by 
tbe  snrety,  the  rule  contended  for  would  be 
applied.  But  no  such  uncertainty  or  am- 
biguity exists.  In  support  of  the  conclusions 
we  reach,  see  Jordan  v.  Kavanaugh,  63  Iowa, 
152,  18  N.  W.  851;  Baker  v.  Bryan,  64  Iowa, 
561,  21  N.  W.  83;  Wells  v.  Kavanagh,  70 
Iowa,  519,  30  N.  W.  871.  The  statutory  pro- 
visions of  Iowa  are  not  verbatim  as  ours,  but 
are  in  effect  the  same.  The  judgments  of  the 
court  sustaining  the  demurrers  to  tbe  petitions 
are  In  accord  with  the  law  of  the  state  as 
announced  by  our  supreme  court,  and  are  af- 
firmed. 

Mcelroy,  J.,  concurs.  WELLS,  J.,  not 
sitting. 


CITY  OF  OLATHE  v.  FOLMER. 

(Coart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1839.) 

ArpsAii— Dismiss  A.i/—BRiBr. 

Where  the  error  alleeed  is  to  the  charge  of 
tbe  court,  and  the  brief  docs  not  set  out  the  in- 
stmi'tioDg  given  or  refused  as  required  by  rule 
C  (40  Pac.  v.),  proceedings  will  be  dismissed. 

Error  from  district  court,  Johnson  county; 
JobD  T.  Burris,  Judge. 


Action  by  Mary  A.  Folmer  against  the  city 
of  Olatbe.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

J.  P.  Hindman  and  Parker  &  Hamilton,  for 
plaintiff  in  error.  L  O.  Pickering,,  for  de- 
fendant in  error. 

PER  CURIAM.  The  assignments  of  error 
are  as  follows:  "First  That  tbe  court  refused 
to  give  certain  Instructions  asked  by  tbe  de- 
fendant; second,  that  the  court  erred  in  giv- 
ing certain  instructions;  third,  that  the  court 
erred  in  denying  defendant's  motion  for  a 
new  trial."  Rule  6,  adopted  by  this  court  (40 
Pac.  V.)  at  Its  organization,  makes  the  fol- 
lowing provision:  "When  the  error  alleged 
Is  to  the  charge  of  the  court,  the  specifications 
shall  set  out  the  part  referred  to  totldem 
verbis,  whether  It  t)e  in  Instructions  given  or 
in  instructions  refused."  In  the  brief  of  the 
plaintiff  in  error  neither  class  of  instructions 
complained  of  are  set  out.  Nor  is  there  any 
reference  in  the  brief  to  the  pages  of  the  rec- 
ord where  these  Instructions  appear.  In  oth- 
er words,  the  rule  of  the  court  Is  wholly  Ig- 
nored. An  observance  of  this  rule  Is  very  im- 
portant, not  only  to  adversary  counsel  in  pre- 
paring their  brief,  but  to  the  court  consider- 
ing the  case.  We  have  concluded  in  this  case 
not  to  give  attention,  to  these  assignments  of 
error,  for  the  reason  that  the  rule  referred  to 
has  been  wholly  Ignored.  For  this  failure  to 
conform  to  the  rule  of  the  court,  the  judgment 
will  be  affirmed. 


LEWIS  V.  LARKIN  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    May  10,  1809.) 
Appbai/— Defect  in  Parties— Dismissal. 
Where  all  parties  to  a  joint  judgment  are 
not  made  parties  to  proceedings  in  error,  the 
latter  will  be  dismissed. 

Error  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

Action  by  William  R.  Porter  against  M.  H. 
Larkln  and  others.  Judgment  for  plaintiff 
against  certain  of  the  defendants,  and  Hugh 
A.  Lewis  brings  error.    Dismissed. 

C.  W.  Noble,  for  plaintiff  in  error.  Hayden 
&  Hayden,  for  defendants  in  error. 

PER  CURIAM.  •  William  R.  Porter  com- 
menced bis  action  In  the  district  court  of  Jack- 
son county  for  tbe  recovery  of  the  amount 
due  on  a  promissory  note  executed  by  M.  H. 
Larkin  and  Mary  S.  Larkln,  for  the  foreclo- 
sure of  a  mortgage  upon  certain  real  estate 
described,  and  for  a  personal  judgment  against 
the  makers  of  the  note,  and  subsequent  pm> 
chasers  of  the  mortgaged  premises,  who.  It 
was  alleged,  assumed  tbe  payment  of  the 
mortgage  Indebtedness,— S.  R.  Linscott,  Mi- 
chael H.  Larkin,  Mary  S.  Larkln,  A.  F.  Ach- 
enbach,  Hattle  R.  Achenbacb,  Charles  L. 
Wilson,  John  Scheld,  Stephen  Perkins,  and 
Hugh  A.  Lewis.    The  defendants  Charles  L. 
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Wilson,  Bert  McAnerny,  Annie  McAnerny, 
John  Scheid,  and  Stephen  Perkins  were  serv- 
ed with  summons,  but  made  no  appearance 
in  the  trial  court.  The  parties  waived  a  Jury, 
and  submitted  the  case  upon  the  pleadings 
and  evidence,  and  the  court  rendered  a  joint 
judgment  for  the  plaintiff,  Porter,  against  the 
defendants  Hugh  A.  Lewis,  Stephen  Perkins, 
John  Scheid,  Charles  L.  Wilson,  'A.  F.  Achen- 
bach,  Hattie  R.  Achenbach,  Michael  H.  Lar- 
kln,  Mary  S.  Larkin,  and  S.  K.  Linscott,  In 
the  sum  of  $1,050.43,  and  for  the  foredosiu-e 
of  the  mortgage.  Hugh  A.  Lewis  excepted 
to  the  findings  and  judgment.  He  also  pre- 
sented his  motion  for  a  new  trial,  which  was 
overruled.  Hugh  A.  Lewis  presents  the  rec- 
ord to  this  court,  praying  a  reversal  of  the 
Judgment  so  far  as  the  ^me  affects  himself. 
The  defendants  Larkin,  Larkin,  Linscott, 
and  Porter,  who  have  been  brought  Into  court 
here,  present  their  motion  to  dismiss  the  peti- 
tion in  error  for  the  reasons  that  Achenbach 
and  others,  who  are  parties  to  the  judgment, 
and  are  necessary  parties  to  this  proceeding, 
have  not  been  served  with  summons  In  error, 
waived  the  service  thereof,  nor  entered  an 
appearance  herein.  The  defendants  A.  F. 
Achenbach,  Hattie  R.  Achenbach,  Charles  L. 
Wilson,  Bert  McAnerny,  Annie  R.  McAnemy, 
and  John  Scheid  have  not  been  served  with 
summons  In  error,  and  have  not  waived  the 
service  of  such  summons,  nor  entered  their 
appearance  in  this  court.  The  rule  is  too 
well  settled  in  this  state  to  require  argument 
or  comment,  that  all  parties  to  a  joint  judg- 
ment, whose  rights  may  be  affected,  must  be 
made  parties  to  a  proceeding  In  error,  before 
the  judgment  can  Xx  reversed.  The  petition 
in  error  is  dismissed. 


(9  Kan.  App.  13) 

RAY  V.  NATIONAL  BANK  OP  KA.NSAS 
CITY,  MO.,  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10, 1830.) 

FORBCLOSCRB— FaTMBNT  OJf  TiJCKS. 

In  a  foreclosure  suit  on  note  and  real-es- 
tate mortgage,  after  judgment,  the  district  court 
has  jurisdiction  upon  supplementary  petition 
to  decree  the  payment  of  taxes  out  of  the  pro- 
ceeds of  sale  of  the  mortgaged  property  to  the 
plaintilTs  in  cases  where  it  is  necessary  for  him 
to  redeem  from  tax  sale  to  prevent  ttic  iKsuing 
of  a  tax  deed,  and  to  protect  his  principal  de- 
cree. 
(Syllabns  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty;   Henry  L.  Alden,  Judge.   - 

Action  by  the  National  Bank  of  Kansas 
City,  Mo.,'  and  John  Perry,  its  receiver, 
against  John  S.  Ray.  Judgment  for  plaintiff. 
Defendant  brings  error.    AtUrmed. 

The  defendant  in  error  had  a  personal  judg- 
ment against  Ray  and  for  the  foreclosure  of 
a  mortgage,  with  a  stay  of  six  months  under 
tlie  statute.  The  plaititifT  In  error,  before 
snle  under  the  decree,  filed  a  supplemental 
petition.  In  wbich  be  prayed  the  court  to 


determine  the  rights  of  the  parties  respecting 
certain  insurance  moneys  pledged  for  the 
payment  of  the  judgment  after  its  rendition, 
there  having  arisen  a  controversy  In  respect 
to  the  amoimt  th&eeot  to  which  Ray  was  en- 
titled as  credit  upon  the  judgment  Defend- 
ant in  error  filed  an  answer  thereto,  and.  In 
connection  therewith,  a  supplemental  peti- 
tion setting  up  the  redemption  of  the  property 
foreclosed  from  a  tax  sale.  He  alleged  facts 
tending  to  show  the  necessity  therefor;  that  a 
deed  was  to  be  made  to  the  tar  purchaser  by 
the  county  authorities,  conveying  the  title  in 
fee  to  the  purchaser  at  the  tax  sale,  whereby  it 
would  be  deprived  of  all  benefit  of  Its  decree 
unless  such  redemption  was  made;  and  asking 
that  it  be  allowed  therefor  by  a  supplemental 
decree  or  order  for  the  payment  of  the  same 
out  of  the  money  arising  from  the  sale  there- 
after to  be  made  of  the  mortgaged  property. 
Upon  this  supplemental  pleading  issues  were 
Joined  by  the  respective  parties,  and  came  on 
to  be  heard  together.  The  court  determined 
the  amount  to  which  the  defendant  was  enti- 
tled to  credit  on  account  of  the  proceeds  of 
the  insurance  policies,  which  was  ansaUs- 
factory  to  the  defendant,  Ray,  and  likewise 
upon  the  supplemental  petition  of  the  plain- 
tiff determined  that  it  was  entitled  to  Its 
supplemental  order  or  decree  .for  the  payment 
of  the  taxes  out  of  the  proceeds  of  the  sale. 
which  was  likewise  unsatisfactory  to  the  de- 
fendant plaintiff  in  error,  and  therefrom  he 
files  his  petition  in  error,  and  makes  the  fol- 
lowing assignments:  (1)  In  rejecting  testi- 
mony in  his  behalf;  (2)  in  allowing  the  de- 
fendant in  error  attorney's  fees  on  account  ot 
a  suit  brought  to  collect  the  insurance  mon- 
ey; (3)  In  refusing  to  allow  the  plaintiff  in 
error  to  impeach  an  award  of  arbitrators  re- 
specting the  amount  due  on  insurance  policies 
by  reason  of  the  damage  occasioned  by  the 
fire,  which  occurred  after  the  decree  of  fore- 
closure; (4)  in  allowing  the  defendants  in 
error  the  redemption  money  to  be  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged 
premises. 

J.  A.  Smith,  for  plaintiff  in  error.  P.  D. 
Mills  and  Porterfield  &  Pence,  for  defendants 
in  error. 

MAHAN,  P.  J.  (after  stating  the  facts). 
The  record  does  not  sustain  either  the  first 
or  third  assignments  of  error.  The  plaintitT 
in  error  was  ultimately  permitted  to  intro- 
duce ail  the  evidence  which  is  the  basis  of  the 
first  assignment  but  offered  none  under  the 
third  assignment  Under  the  second  assign- 
ment of  error  it  is  contended  by  the  plaintiff 
in  error  that  the  transfer  of  the  Insurance 
policy,  taken  out  and  held  by  Ray,  to  the 
defendant  In  error,  was  to  be  taken  as  an 
absolute  payment  of  the  amount  thereof, 
namely,  $800.  It  was  contended  on  behalf 
of  tlie  defendant  in  error  that  the  transfer  of 
tlip  policy  was  as  collateral  security  to  the 
juilemi'iit  and  was  not  as  payment  at  the 
face  value  of  the  policy.    Upon  the  evidence 
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the  court  fonnd  tor  the  defendants  in  error, 
and,  80  finding,  it  was  proper  to  allow  the 
necessary  expenses  of  collecting  the  policy, 
including  a  reasonable  attorney  fee,  and  in 
this  the  evidence  sustains  the  action  of  the 
court  complained  of.  Under  the  fourth  as- 
signment it  is  contended  that,  there  having 
been  a  Judgment  and  decree  of  foreclosure 
upon  the  note  and  mortgage,  the  mortgage 
was  merged  in  the  Judgment,  and,  being  so 
merged,  no  longer  afforded  the  defendant  in 
error  any  ground  for  relief;  that  he  could  not 
predicate  upon  any  of  the  conditions  of  the 
mortgage  any  act  that  might  have  been.  Jus- 
tified thereunder  prior  to  the  decree.  In  sup- 
port of  this  contention  we  are  cited  to  the 
case  of  McCrossen  v.  Harris,  35  Kan.  178,  10 
Pac.  583.  The  role  announced  in  that  case 
Is  embodied  In  the  syllabus,  as  follows: 
"Where  a  mortgage  of  real  estate  is  merged 
<nto  a  judgment,  which  includes  all  the  taxes 
dne  upon  the  land  at  the  date  of  Its  rendition, 
the  payment  by  the  judgment  creditor  of 
taxes  accruing  upon  the  premises  after  the 
Judgment  will  not  constitute  a  separate  and 
Independent  lien  on  the  land,  whidi  can  be 
enforced  by  action,  after  the  Judgment  debtor 
has  satisfied  the  Judgment,  interest,  and 
costs."  In  the  course  of  the  opinion  the 
court  says:  "Under  some  drcumstances,  per- 
haps, a  party  might  pay  the  taxes  for  the 
protection  of  his  lien,  and  for  such  payment 
equity  might  give  him  a  lien  In  connection 
with  the  Judgment;  but  saCh  a  case  is  not 
presented.  All  of  the  taxes  prior  to  1883 
were  included  In  the  Judgment.  For  the  pro- 
tection of  his  Judgment  lien  It  was  hot  nec- 
essary to  pay  the  taxes  of  1883."  The  court 
further  said  in  the  opinion  that  at  the  time 
the  plaintiff  paid  the  taxes  the  mortgage  had 
been  extinguished  by  being  merged  into  the 
Judgment;  therefore  the  taxes  were  not  a 
lien  in  connection  with  the  mortgage.  At  the 
conclusion  of  the  opinion  the  court  says:  "It 
seems  very  unjust  that  the  plaintiff  should 
pay  these  taxes,  and  not  be  able  to  recover 
the  amount  thereof.  But,  as  the  payment 
must  be  regarded  as  voluntary,  the  law  does 
not  give  a  remedy."  It  will  be  observed  that 
this  was  not  a  supplementary  proceeding  In 
the  cas6  in  which  the  decree  was  rendered 
in  the  nature  of  a  bill  of  review  under  the 
old  chancery  practice,  but  an  independent  ac- 
tion to  recover  the  money  paid  after  the  de- 
cree, and  begun  after  the  satisfaction  of  the 
Judgment  That  the  defendant  in  error  had 
a  right,  before  the  decree  of  foreclosure,  to 
redeem  the  land,  and  charge  the  same,  either 
under  the  statute  or  under  the  terms  of  the 
mortgage,  to  the  plaintiff  in  error,  there  Is  no 
doubt.  Nor  is  there  any  doubt  that  a  court 
of  equity  has  a  right,  before  the  final  deter- 
mination of  the  suit,  to  make  additional  or- 
ders or  decrees  based  upon  the  rights  of  the 
parties  respecting  the  matter  in  litigation. 
It  may  even  bring  in  additional  parties, 
whose  presence  may  be  necessary  for  such 
purpose,  so  that  the  relief  asked  by  the  aup- 
57  P.-16 


plementary  bill  or  petition  Is  connected  with 
and  based  upon  the  original  cause  of  action 
or  subject-matter  of  the  suit  Under  the  evi- 
dence it  was  necessary,  and  the  court  so 
found,  in  effect,  that  this  redemption  should 
be  made  to  preserve  to  the  defendant  In  er- 
ror any  benefits  under  the  decree.  Supple- 
mental bills  In  the  nature  of  bills  of  review, 
based  upon  matters  arising  under  the  prin- 
cipal decree,  and  before  the  final  determina- 
tion of  the  case  and  the  enrollment  of  the 
decree,  were  of  frequent  occurrence  under  the 
old  chancery  system,  and  that  the  right  still 
exists  there  can  be  no  doubt  Although,  by 
the  terms  of  the  Code,  all  distinctions  be- 
tween law  and  equity  have  been  abolished, 
this  did  not  abolish  the  right— the  Jurisdic- 
tion—of the  court  to  grant  such  relief  upon 
proper  occasion;  and  it  seems  to  us  clear  that 
this  was  sudi  an  occasion.  The  Judgment  is 
afltaned. 


(»  Kan.  App.  18) 
FOX  V.  FIRST  NAT.  BANK  OF  ATCHISON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1899.) 

COBFOa^TIOHS   —    8T00KHUI.DBBS'        hltSSUTT    — 

Limitations. 

1.  The  proceeding  under  the  statute  against 
a  stockholder  to  enforce  his  individual  liability 
by  motion  for  an  execution  is,  to  all  intents 
and  purposes,  an  independent  proceeding,  and 
the  debtor  corporation  is  not  a  necessary  party 
to  the  action. 

2.  A  cause  of  action  In  favor  of  a  creditor 
of  an  insolvent  corporation  against  the  stock- 
holder upon  his  individual  statutory  liability 
accrues  when  the  creditor  first  has  the  right  of 
action  therefor,  and  be  must  institute  the  nec- 
essary action  by  suit  or  motion  for  execution 
within  the  period  of  the  statute  of  limitations 
from  the  time  he  first  could  have  enforced  his 
demand. 

(Syllabus  by  the  Court.) 

BJrror  from  district  court  Atchison  county; 
W.  D.  Webb,  Judge. 

Action  by  the  First  National  Bank  of 
Atchison  against  J.  C.  Fox.  Judgment  for 
plaintiff.  Defendant  brings  error.  Bevers- 
ed. 

Henry  Elliston  and  Waggener,  Horton  & 
Orr,  for  plaintiff  In  error.  B.  F.  Hudson,  C. 
D.  Walker,  and  J.  L.  Berry,  for  defendant  In 
error. 

Mcelroy,  J.  The  First  National  Bank  of 
Atchison  on  the  23d  day  of  June,  1890,  re- 
covered a  Judgment  in  proceedings  of  fore- 
closure, against  the  Hyde  Park  Investment 
Company,  for  the  sum  of  $9,450  and  costs  of 
BuU,  with  an  order  for  special  execution  after 
90  days,  and  a  general  execution  for  any  def- 
icit which  might  exist  after  the  application  of 
the  proceeds  of  sale.  On  the  9th  day  of  Feb- 
ruary, 1891,  the  first  special  e.Tecutlon  was  Is- 
sued. Other  special  executions  were  Issued, 
but  the  property  was  not  sold  until  Novem- 
ber 4,  1891.  The  proceeds  of  sale  were  ap- 
plied, after  {laymeut  of  costs,  to  the  satisfac- 
tion of  the  Judgment  but  were  InsuflScIent  to 
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pay  the  whole  amount  due  thereon.  No  other 
proceedings  were  had  to  collect  the  Judgment 
nnttl  the  19th  day  of  Noyember,  1895,  when  a 
general  execution  was  issued,  which  waa  re- 
turned unsatisfied.  March  16,  1896,  a  motion 
was  made  for  an  execution  against  J.  0.  Fox, 
aa  a  stockholder  of  the  Inyestment  company, 
and  upon  the  hearing  the  court  ordered  exe- 
cution. This  proceeding  is  brought  for  the 
purpose  of  reversing  that  order. 

The  answer  denied  that  the  Investment 
company  was  Indebted  to  the  plaintiff  bank, 
and  alleged  that  the  plaintiff's  cause  of  action. 
If  It  ever  existed,  was  barred  by  the  statute 
of  limitations.  The  order  for  an  execution 
was  made  on  the  7th  day  of  July,  1896w  This 
proceeding  In  error  was  commenced  in  this 
court  on  the  lltb  day  of  January,  1887.  The 
charter  of  the  Hyde  Park  Investment  Com- 
pany was  dated  May  7,  1887,  and  provides: 
"(4)  The  term  for  which  this  corporation  shall 
exist  shall  be  ten  years."  The  corporation 
therefore  expired,  by  the  limitation  of  its 
charter,  on  the  7th  of  May,  1897.  The  plaln- 
tifl  In  error  has  filed  affidavits  showing  that 
the  Judgment  has  not  been  revived  against 
the  legal  representatives  of  the  corporation, 
and  asking  an  order  reversing  the  Judgment 
of  the  court  below,  with  direction  to  the  trial 
court  to  dismiss  the  proceedings.  The  In- 
vestment company  is  not  a  party  to  this  pro- 
ceeding, nor  Is  it  a  necessary  party.  There 
is  no  provision  requiring  a  second  general 
execution  against  a  debtor,  nor  Is  such  execu- 
tion necessary  to  fix  the  liability  of  the  stock- 
holder. If  the  Investment  company  was  In- 
debted to  the  First  National  Bank  on  the 
Judgment  the  liability  of  the  stockholder  be- 
came a  fixed  liability  long  prior  to  the  expira- 
tion of  the  corporation  under  its  charter. 
Ball  V.  Reese,  68  Kan.  614,  50  Pac.  875.  The 
proceeding  under  the  statute  against  a  stock- 
bolder  to  enforce  his  Individual  liability, 
whether  by  direct  action  or  by  a  motion  for 
execution,  is,  to  all  intents  and  purposes,  an 
Independent  proceeding.  The  motion  to  re- 
mand will  be  overruled. 

The  only  remaining  question  is  that  of  the 
tttatute  of  limitations.  Section  12,  c.  95,  Gen. 
Bt  1887:  "Civil  actions  other  than  for  the 
.recovery  of  real  property  can  only  be  brought 
irlthin  the  following  periods  after  the  cause  of 
action  shall  have  accrued,  and  not  afterwards: 
•  •  •  second,  within  three  years:  An  ac- 
tion upon  a  contract  not  in  writing,  expressed 
lOr  Implied;  and  action  npon  a  liability  created 
by  statute  other  than  a  forfeiture  or  penalty." 
The  Hyde  Park  Investment  Company  ceased 
to  transact  business  In  the  latter  part  of  the 
year  1888,  and  never  thereafter  resumed  busi- 
aess.  The  plaintiff  In  error  at  all  times  was 
A  resident  of  the  city  of  Atchison.  On  the  4th 
day  of  November,  1891,  the  mortgaged  proper- 
ty was  sold  under  special  execution,  and  the 
aet  proceeds  of  the  sale  credited  on  the  Judg- 
ment Immediately  thereafter  the  plaintiff 
bad  a  right  to  a  general  execution.  No  gen- 
liral  execution  waa  issued  on  the  Judgment 


nntU  November  19.  1895,  which  was  returned 
unsatisfied,  for  want  of  goods,  chattelii,  lands, 
and  tenements  belonging  to  the  defendant 
The  evidence  conclusively  shows  that  at  the 
time  the  special  execution  was  returned,  on 
November  4,  1891,  the  Hyde  Park  Investment 
Company  was  wholly  Insolvent  and  had  ceas- 
ed to  transact  any  business  since  the  latter 
part  of  1888.  The  liability  of  the  stockhold- 
er for  the  debts  of  an  insolvent  corporation  is 
a  statutory  liability,  and  Is  barred  In  three 
years  from  the  time  the  right  of  action  ac- 
crues. The  general  execution  could  have  been 
issued  at  any  time  after  November  4,  1S91. 
Must  a  creditor  vigilantly  pursue  his  remedy 
in  <ffder  to  charge  the  stockholder  with  the 
payment  of  the  corporation  debts,  or  may  be 
abide  his  time?  The  defendant  In  error  con- 
tends that  a  Judgment  creditor  of  an  Insolvent 
corporation  may  take  out  his  special  execu- 
tion, sell  the  property,  then  wait  not  to  exceed 
five  years  thereafter,  take  out  his  general  exe- 
cution, and,  If  returned  unsatisfied,  proceed  by 
motion  to  charge  the  stockholder.  On  the  oth- 
er hand,  the  plaintiff  in  error  contends  that 
the  Issuance  of  the  general  execution  Is  a  con- 
dition precedent  to  Instituting  proceedings  by 
motion  for  an  execution  against  the  stockhold- 
er, and  must  be  taken  within  the  period  of  the 
statute  of  limitations.  In  the  case  at  bar  the 
defendant  in  error  had  It  In  its  power  at  any 
time  after  November  4,  1891,  to  enforce  its 
cause  of  action  by  motion  or  by  suit  regard- 
less of  anything  the  investment  company 
might  do;  yet  more  than  three  years  elapsed 
after  the  property  of  the  corporation  waa.  ex- 
hausted by  a  sale  under  the  decree  before  the 
bank  moved  for  an  execution,  or  tocdt  any 
steps  to  enfoFt«  the  obligation  of  the  stock- 
holders, which  would  become  absolute  by  the 
dissolution,  by  force  of  the  statute.  Section  50, 
c  66,  Gen.  St  1897:  "If  any  execution  shall 
have  been  issued  against  the  property  or  ef- 
fects of  a  corporation,  except  a  railway  or  a 
religious  or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to  levy 
such  execution,  then  execution  may  be  Issued 
against  any  of  the  stockholders  to  an  extent 
equal  in  amoimt  to  the  amount  of  stock  by 
him  or  her  owned,  together  with  any  amount 
impald  thereon;  but  no  execution  shall  issue 
against  any  Rtockholder  except  upon  an  or- 
der of  the  court  in  which  the  action,  suit  or 
other  procecduig  shall  have  been  brought  or 
Instituted,  made  upon  motion  In  open  court 
after  reasonable  notice  In  writing  to  the  per- 
son or  persons  sought  to  be  charged;  and  up- 
on such  motion  such  court  may  proceed  by  mo- 
tion to  charge  the  stockholders  with  the 
amount  of  Its  Judgment"  In  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Burllngame  Tp.,  38  Kan.  628,  14 
Pac.  271,  the  supreme  court  said:  "Statutes 
of  limitation  are  statutes  of  repose,  which  are 
founded  on  sound  policy,  and  should  be  so  con- 
strued as  to  advance  the  policy  they  are  de- 
signed to  promote.  •  •  •  where  prelim- 
inary action  Is  essential  to  the  bringing  of  an 
action  upon  a  claim,    •    •  .•    and  such  preced- 
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ent  action  rests  with  tbe  claimant,  be  cannot 
prevent  the  operation  of  tbe  statute  of  limita- 
tions by  long  and  unnecessary  delay  in  taking 
such  action,  bnt  the  statute  will  begin  to  run 
In  a  reasonable  time  after  he  could  by  his 
own  act  hare  perfected  bis  right  of  action; 
and  such  reasonable  time  will  not,  in  any 
event,  extend  the  statutory  period  fixed  for 
the  bringing  of  such  actions."  Many  cases 
are  cited  in  the  opinion  therein  In  support  of 
this  statement.  In  the  case  of  Rork  t.  Com- 
missioners, 46  Kan.  176,  26  Pac.  393,  the  court 
says:  "A  person  cannot  prevent  the  operation 
of  tbe  statute  of  limitations  by  delay  In  taking 
preliminary  action  Incumbent  upon  him."  In 
Bauscrman  v.  Blunt,  147  U.  S.  047,  13  Sup. 
Ct  466,  the  court  says:  "In  the  absence  of 
express  statute  or  adjudications  to  the  con- 
trary, two  general  rules  are  well  settled: 
First,  when  the  statute  of  limitations  has 
once  begun  to  run,  its  operation  Is  not  sus- 
pended by  a  subsequent  disability  to  sue;  sec- 
ond, the  bar  of  the  statute  cannot  be  post- 
poned by  the  failure  of  the  creditor  to  avail 
himself  of  any  means  within  his  power  to 
prosecute  or  preserve  his  claim.  The  creditor 
must  avail  himself  of  any  means  within  his 
power  to  prosecute  or  preserve  his  claim.  When 
the  creditor  has  the  right  to  enforce  his  action 
hi  the  court  below,  the  statute  of  limitations 
win  begin  to  run.  If  it  was  within  the  power 
of  the  plaintlfC  to  have  Instituted  an  action 
against  the  stockholder."  In  the  case  of  Gulp 
V.  Gulp,  51  Kan.  341,  32  Pac.  1118,  the  court 
says:  "A  creditor,  who  must  take  aflBrmatlve 
action  to  obtain  a  right  or  remedy,  cannot 
safely  sit  still  when  he  might  act,  nor  long  de- 
lay the  taking  of  such  Initiatory  steps  as  will 
enable  him  to  maintain  the  action;  and,  where 
he  fails  to  take  the  essential  steps  within  a 
reasonable  time,  the  statutory  limitations  will 
run."  In  the  case  of  Cottrell  v.  Manlove,  58 
Kan.  405,  49  Pac.  519,  the  court  says:  "A 
right  of  action  having  accrued  to  the  creditors 
against  the  stockholders  upon  the  dissolution 
of  the  corporation,  *  •  *  the  statute  of  lim- 
itations cessarlly  started  to  run  upon  the 
happening  of  these  events.  The  liability  of 
the  stockholders  being  one  created  by  statute, 
the  period  of  limitation  upon  the  right  to  en- 
force It  was  three  years.  If  It  were  true  that 
the  remedy  of  Judgment  against  the  corpora- 
tion, and  execution  thereafter  against  the 
stockholders.  Is  cumulative,  and  likewise  open 
to  the  creditor,  the  possession  of  such  addi- 
tional remedy  could  not  extend  the  period  of 
limitation.  The  right  to  pursue  the  stockhold- 
ers under  one  of  these  statutes  is  In  no  wise 
different  from  the  right  to  do  so  under  the 
other.  The  remedy  is  no  more  efficacious  un- 
der one  than  the  other.  An  election  between 
mere  statutory  forms  of  procedure  does  not 
give  a  right  to  extend  the  statutory  period  of 
limitation  for  the  commencement  of  such  pro- 
cedure. There  are  not  two  periods  of  limita- 
tion,—one  for  each  form  of  action.  There  Is 
but  one  period  of  limitation  for  both  actions." 
The  defendant  In  error  in  this  case  could  have 


Instituted  suit  directly  against  the  stockhold- 
er, at  least,  upon  the  confirmation  of  the  sale 
of  the  mortgaged  premises,  on  the  4tb  day  of 
November,  1891.  It  cannot  be  gainsaid  that  its 
right  of  action  had  fully  accrued  at  that  time, 
if  It  did  not  In  fact  accrue  at  tbe  date  of  the 
dissolution  of  the  investment  company.  On  No- 
vember 6,  1891,  the  investment  company  had 
suspended  business  for  more  than  one  year, 
and  the  last  vestige  of  Its  property  had  been 
sold  on  execution.  There  was  no  reason  why 
the  bank  could  not  at  that  time  have  proceed- 
ed in  a  direct  action  to  charge  the  stockhold- 
er, under  section  45,  c.  66,  Gen.  St.  1897, 
which  reads:  "A  corporation  Is  dissolved, 
first,  by  the  expiration  of  the  time  limited  In 
its  charter;  second,  by  a  Judgment  of  disso- 
lution rendered  by  a  court  of  competent  Juris- 
diction; but  any  such  corporation  shall  be 
deemed  to  be  dissolved  for  the  purpose  of  en- 
abling any  creditors  of  such  corporation  to 
prosecute  suits  against  the  stockholders  there- 
of to  enforce  their  individual  liability,  If  it  be 
shown  that  such  corporation  has  suspended 
business  for  more  than  one  year."  This  mo- 
tion for  execution  against  tbe  stockholder  was 
filed  about  eight  years  after  the  corporation 
had  ceased  to  transact  business,  about  six 
years  after  the  rendition  of  the  Judgment, 
about  four  years  after  it  could  have  been  In- 
stituted by  the  exercise  of  ordinary  diligence, 
and  more  than  three  years  after  a  direct  ac- 
tion could  have  been  Instituted  to  charge  the 
stockholder  upon  his  individual  liability  for 
the  debts  of  the  corporation.  This  delay  of 
more  than  three 'years  In  taking  the  prelim- 
inary steps  to  charge  the  stockholder  upon  his 
liability  for  the  ijayment  of  the  corporation 
debt  Is  Inexcusable.  The  creditor  must  insti- 
tute his  action  or  take  tbe  necessary  prelim- 
inary steps  by  motion,  to  charge  the  stock- 
holder within  the  period  of  the  statute  of  lim- 
itations. The  cause  of  action  against  the 
stockholder  upon  his  individual  liability  ac- 
crues when  the  creditor  has  the  right  of  ac- 
tion. The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  enter  Judgment  upon  the  findings  for 
Fox  and  against  the  First  National  Bank. 


EATON  V.  ELLIOTT  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  May  10,  1890.) 
Limitations — Action  for  Fbaud — Notiob. 
An  attorney  employed  to  collect  n  claim, 
without  authority  from  his  client  employed  an- 
other attorney  to  assist  him;  and  they  jointly 
collected  part  of  it,  and  failed  to  account.  The 
attorney  originally  employed  notified  the  client 
that  he  had  made  the  collection,  and  promised 
to  pay  over  the  money,  and  afterwards  informed 
her  of  his  employment  of  the  other  attorney  to 
assist  him.  'Betd,  that  an  action  to  recover  the 
money  collected,  brought  aicrainst  the  attorney 
not  employed  by  plaintiff,  four  years  after  her 
attorney  told  her  of  his  employment,  was  bar- 
red by  limitations,  under  Code  Civ.  Proc.  $  18, 
sulul.  3,  req Hiring  an  action  for  frnnd  to  be 
brought  witliiu  two  years  after  discovery. 
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Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Juuge. 

Action  b7  Julia  D.  Eaton  against  G.  N.  El- 
liott and  another.  There  was  a  Judgment  for 
d^endant  Elliott,  and  plaintiff  brings  error. 
Affirmed. 

Stebbins  &  Evans,  for  plaintiff  In  error. 
Ferry  &  Doran,  for  defendants  In  error. 

PER  CURIAM.  This  action  was  brought 
by  Julia  D.  Eaton  on  the  11th  day  of  Septem- 
ber, 1894,  against  G.  N.  Elliott  and  Joseph  E. 
Baldwin,  for  money  collected  by  them  as  at- 
torneys for  the  plaintiff.  A  trial  was  had  be- 
fore the  court  and  Jury.  The  defendant  Elli- 
ott demurred  to  the  evidence,  the  demurrer 
was  sustained,  and  the  court  rendered  Judg- 
ment for  the  defendant  Elliott  for  costs.  The' 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled. She  excepted,  and  presents  the  case 
to  this  court  for  review,  and  alleges  that  the 
court  erred  In  sustaining  the  demurrer  and  in 
overruling  her  motion  for  a  new  trial. 

The  record  shows  that  the  defendant  Bald- 
win was  employed  by  the  plaintiff  to  collect 
a  Judgment  against  one  Washburn,  that  cer- 
tain litigation  grew  out  of  the  attempt  to  col- 
lect the  Judgment,  and  that  Baldwin  employed 
Elliott  to  assist  In  the  litigation.  The  first 
stages  of  the  litigation  were  terminated  in 
favor  of  Eaton,  and  resulted  in  the  sale  of  a 
lot  in  North  Topeka,  which  was  bid  off  by 
Baldwin,  in  the  name  of  G.  N.  Elliott  and 
Joseph  E.  Baldwin,  for  the  sum  of  $5M.  A 
sheriff's  deed  was  executed  to  the  purchasers, 
which  was  recorded.  The  dtfendant  Baldwin 
executed  and  filed  with  the  clerk  of  the  dis- 
trict court  a  receipt,  as  follows:  "December 
21,  1891.  Received  of  B.  M.  Curtis  $534,  to 
apply  on  this  Judgment  Julia  D.  Eaton,  by 
J.  E.  Baldwin,  Attorney."  Proceedings  were 
afterwards  instituted  in  the  courts  for  the  re- 
covery of  the  possession  of  the  property  by 
Elliott  and  Baldwin,  which  resulted  in  a  Judg- 
ment for  them  for  the  possession  of  the  prop- 
erty. Baldwin  was  the  chosen,  authorized  at- 
torney in  and  about  the  collection  of  the  Judg- 
ment for  Eaton.  The  defendant  Elliott  was 
never  employed  by  her,  nor  did  she  authorize 
her  attorney,  Baldwin,  to  employ  him.  Bald- 
win had  undertaken  to  collect  the  Judgment 
on  a  contingent  fee,  and  employed  Elliott  on 
his  own  account  In  1888,  Baldwin,  by  let- 
ter, notified  the  plaintiff  that  he  had  collected 
upon  the  Judgment  some  money  for  her, 
which  he  promised  to  pay  at  some  time  dur- 
ing that  year.  In  1890  the  plaintiff  called  on 
Baldwin,  and  interviewed  him  concerning  his 
proceedings  as  her  attorney.  He  gave  her 
some  information,  and  referred  her  to  Elliott 
for  further  information.  Thereupon  she  dis- 
charged Baldwin  from  her  service.  Thereaft- 
er she  employed  other  attorneys  to  investigate 
the  matter  in  her  interest  and  on  the  11th  day 
of  September,  1894,  this  action  was  Instituted 
for  money  collected.  As  early  as  1888  the 
plaintiff  knew  that  money  had  been  collected 
by    her   attorney,    Baldwin.    The    defendant 


E3Uott  never  wrote  or  disclosed  to  B<aton  any 
of  the  proceedings  in  the  case.  He  was  not 
her  attorney;  hence,  under  no  obligation  to 
write  her  or  make  such  disclosure.  At  as 
early  a  date  as  1890  she  was  Informed  as  to 
Elliott's  connection  with  ber  litigation,  and 
could  liave  obtained,  by  reasonable  diligence, 
full  information  concerning  the  same.  The 
plaintiff  is  therefore  chargeable  with  the  no- 
tice she  possessed,  together  with  that  which 
she  might  liave  received  by  the  use  of  wdl- 
nary  diligence.  Her  action  is  therefore  barred 
by  the  statute  of  limitations,  as  against  Elli- 
ott. The  court  properly  sustained  the  demur- 
rer.   The  Judgment  is  affirmed. 


EDDY  et  al.  v.  OBRIBN  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    May  10,  1899.) 

WiTNBBS — COMPBTBNOT. 

A  party  to  the  record  is  not  necessarily  In- 
competent to  testify  to  transactions  as  be- 
tween deceased  and  his  co-defendant  where  he 
took  no  part  therein. 

Error  from  district  court  Jefferson  county; 
Louis  A.  Myers,. Judge. 

Action  by  Sarah  H.  Eddy  and  Alfred  B. 
Brown,  executors  of  Benjamin  Hershey 
against  Edward  W.  Obrlen  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

This  is  an  action  by  the  plaintiffs  in  error 
against  the  defendants  In  error  upon  a  prom- 
issory note  made  by  James  Obrlen  and  his 
father,  John  Obrlen,  deceased.  There  was 
Judgment  for  the  defendants.  Plaintiffs  In 
error  assign  as  reasons  for  reversal  of  the 
Judgment  that  the  court  erred— First  in  per- 
mitting James  Obrien  to  testify  in  bis  own 
behalf  as  to  transactions  bad  between  him 
and  Benjamin  Hershey,  deceased,  to  whom 
the  note  was  given;  second.  In  permitting  Ekl- 
ward  Obrien  to  testify  as  to  transactions  X>e- 
tween  James  Obrien  and  Benjamin  Hershey, 
deceased;  third,  in  permitting  Joseph  Obrlen 
to  testify  respecting  similar  transactions; 
fourth,  in  permitting  John  Obrien,  William 
Obrien,  and  Charles  Obrlen  to  testify  in  the 
case;  fifth,  in  admitting  improper  and  illegal 
evidence;  sixth,  in  rendering  Judgment  for  the 
defendants  and  against  the  plaintiffs;  seventh, 
in  denying  their  motion  for  a  new  trial. 

Morse  &  Casehier,  for  pljaintlffs  in  error. 
Gtephart  &  Schaeffer,  for  defendants  in  error. 

PER  CURIAM.  The  first  contention  can- 
not be  sustained.  James  Obrien  did  not  tes- 
tify to  any  transaction  had  between  himself 
and  the  plaintiffs'  testator,  Benjamin  Her- 
shey. The  court  did  not  err,  in  the  second 
place,  in  permitting  Edward  and  Joseph 
Obrlen  to  testify  to  transactions  bad  between 
James  Obrien  and  the  deceased,  because  they 
were  not  parties  to  the  transaction  In  an; 
manner;  and,  while  the  witness  Edward  is  a 
party  named  In  the  record,  this  does  not  neces- 
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•arlly  prerent  him  from  testifying  to  trana- 
actloos  had  bet'n'een  the  deceased  and  his  co- 
defendant  in  which  he  took  no  part  The 
court  did  not  err  in  permitting  John,  Charles, 
and  William  Ohflen  to  testify.  It  does  not 
appear  that  they  belong  to  the  class  of  per- 
sons made  incompetent  to  testify  by  the  stat- 
ute. The  fifth  assignment  of  error  ignores 
rule  6  of  this  court,  and  will  not  receive' any 
attention.  Several  witnesses  testified  to  the 
tiayment  of  the  note  sued  upon,  in  t>ehalf  of 
the  defendants.  In  behalf  of  the  plalntifTs, 
one  witness  testified  in  relation  to  the  con- 
ditions surrounding  the  deceased,  Benjamin 
Hershey,  and  in  relation  to  the  custody  and 
control  of  the  note,  tending  to  show  that  the 
note  could '  not  have  been  paid  without  the 
knowledge  of  the  witness,  and  that  be  had  no 
knowledge  of  such  payment.  The  finding  and 
Judgment  of  the  court  are  abundantly  sustain- 
ed. There  Is  no  error  disclosed  to  sustain  the 
seventh  assignment  of  error,  which  is  that  the 
court  denied  the  plaintiff  a  new  trial.  The 
Judgment  la  affirmed. 


(9  Kan.  A.  26) 

BEKN'HAKD  rt  at  T.  HOVBT. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  v.    May  10,  1888.) 

MOBTei.0B  FOBSOLOSUBB — BjLLB. 

The  object  to  be  accomplished  in  offering 
for  sale  distinct  legal  subdivisionB  of  real  es- 
tate, whether  adjacent  or  separate,  is  that  the 
same  should  be  sold  so  as  to  invite  the  fullest 
and  freest  competition.  A  sale  by  a  sheriff  of 
two  business  lots  on  a  bnsiness  street  in  a  pop- 
nloua  city,  on  one  of  which  is  a  business  house 
ready  for  occupancy,  the  other  being  vacant 
and  nnimproved,  in  gross,  is  irregular,  and  may 
be  set  aside  on  motion  of  the  judgment  debtor, 
where  it  is  made  to  appear  reasonable  that  it 
would  have  brought  more  money  if  sold  in  sepa- 
rate lots. 

Weils,  J.,  dissenting. 

(Syllabns  by  the  Court)     - 

Brror  from  district  court,  Wyandotte  coun- 
ty:  Henry  L.  Alden,  Judge. 

Action  by  A.  B.  Hovey,  receiver  of  the 
Mortbrup  Banking  Company,  against  J.  J. 
Bembard  and  B.  A.  Bemhard  and  others. 
Motion  to  set  aside  sale  on  foreclosure  was 
overruled,  and  defendants  bring  error.  Re- 
versed. 

W.  8.  Carroll,  for  plaintiffs  In  error. 
ScroggB  &  McFadden,  for  defendant  In  error. 

McELBOT,  J.  A.  B.  Hovey,  receiver  of 
Northmp  Banking  Company,  commenced  an 
action  in  the  district  court  of  Wyandotte  coun- 
ty against  J.  J.  Bernhard,  A.  B.  Bernhard,  and 
William  Bruce,  wherein  he  obtained  a  judg- 
ment for  the  amount  due,  and  foreclosure  of 
the  mortgage.  The  mortgaged  premises  are 
described  as  lots  28  and  28  in  block  118  of  the 
old  city  of  Wyandotte,  now  a  part  of  the  city 
of  Kangm,  In  Wyandotte  county.  An  order 
was  Issued  to  the  sheriff  for  the  sale  of  the 
property,   whidi  ht  advertiaed  and  aold  in 


gross.  After  the  return  of  the  order,  two  mo- 
tions were  Hied,— one  by  the  plaintiff  for  con- 
firmation; the  other  by  defendants  to  set  aside 
the  sale  on  the  ground  that  the  lots  were  sold 
in  gross,  when  they  should  have  been  sold 
separately.  These  motions  were  heard  to- 
gether. The  one  to  confirm  was  sustained, 
and  the  one  to  set  aside  the  sale  was  over- 
ruled, defendants  excepting. 

But  one  question  arises,  and  that  Is  upon 
the  action  of  the  court  In  refusing  to  set  aside 
and  In  confirming  the  sale.  Upon  the  hear- 
ing of  these  motions,  defendants  presented  cer- 
tain affidavits,  three  In  number.  These  affi- 
davits state.  In  substance,  that  the  affiants 
are  acquainted  with  the  property  sold;  they 
know  its  value;  that  It  waa  sold  for  less  than 
Its  value  at  the  time;  that  in  their  opinion, 
the  property  would  have  sold  for  more  if  sold 
In  separate  lots;  and  that  the  sale  in  gross 
was  a  sacrifice  of  the  property.  This  was  the 
only  showing  made,  except  the  exhibit  of  tbe 
order  and  return  of  the  officer.  From  such 
showing  It  appears  that  plaintiffs  in  error 
were  Injured  by  a  sale  of  the  property  in 
gross.  This  question  was  before  the  supreme 
court  In  the  case  of  Johnson  v.  Hovey,  8  Kan. 
6t,  in  which  the  court  says:  "•  •  ♦  The 
lots  were  In  the  same  block,  but  they  were  noi 
numbered  consecutively.  They  were  number^ 
ed  7  and  9,  and  It  would  seem  to  indicate  they 
were  not  adjacent  to  each  other,  but  there 
was,  at  least  one  other  lot  intervening  be- 
tween them.  •  •  •  According  to  the  au- 
thorities, a  sale  thus  made,  though  not  void, 
is  nevertheless  Irregular  and  voidable,  and 
may  be  set  aside  on  motion  of  tbe  Judgment 
debtor,  or  other  person  aggrieved  thereby. 
*  *  *  In  this  case  tbe  motion  to  set  aside 
the  sale  was  made  by  the  Judgment  debtor, 
and  the  question  may  be  asked,  how  could 
the  court  below  know  that  he  was  aggrieved 
or  injured  without  any  special  proof  of  the 
same?  We  think  it  must  be  presumed  from 
the  sale  itself,  without  special  proof,  that  in- 
Jury  resulted  to  the  judgment  debtor.  It  can 
hardly  be  supposed  that  lots  separated  from 
each  other  could  be  sold  so  advantageously  to 
the  Judgment  creditor  If  sold  in  gross  as  if 
sold  separately.  Many  persona  might  want 
to  bid  on  one  lot  that  would  not  want  to  bid 
on  the  other  or  on  both.  The  lota  should  be 
80  offered  for  sale  as  would  invite  the  fullest 
and  freest  competition.  Offering  lots  adjoin- 
ing each  other  for  sale  in  gross  might  in  some 
casts,  accomplish  this;  but  offering  lots  sepa- 
rate from  each  other  for  sale  in  gross  could 
hardly  do  so  under  any  circumstances."  In 
Bell  V.  Taylor,  14  Kan.  277,  the  court  says. 
"The  question  in  this  case  arises  on  the  con- 
firmation of  the  sale.  Tbe  property  sold  was 
an  undivided  third  Interest  In  certain  lots  In 
the  town  of  Belolt,  which,  from  the  proof, 
were  apparenUy  separate,  but  which  were  sold 
In  gross.  A  motion  to  set  aside  the  sale  on 
this  account  was  overruled,  and  the  sale  con- 
Armed.    •    •    •    We  do  sot  mean  tb  hold 
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that  the  rule  Is  arbitrary,  and  to  be  enforced 
In  every  case.  Circumstances  may  often  exist 
to  make  It  for  the  Interest  of  the  debtor,  and 
to  Justify  and  uphold  a  sale  In  bulk  of  sepa- 
rate lots;  but  nothing  appears  here  outside 
of  the  record,  and  prima  fade  every  such  sale 
Is  Irregular,  and  may  be  set  aside  by  the  debt- 
or on  motion,  if  such  motion  be  made  before 
the  confirmation."  Dexter  v.  Cochran,  17 
Kan.  447.  "The  defendants  In  the  court  be- 
low made  no  appearance,  but  they  now  allege 
error  apparent  In  the  record,  and  bring  .the 
case  here  for  review.  •  •  •  The  land  sold 
consists  of  400  acres,  being  320  acres  in  one 
section  and  80  in  another.  But,  as  these  two 
pieces  of  land  were  contiguous  to  each  other, 
and  the  Judgment  debtors  owned  the  entire 
Interest  In  the  premises,  the  sale  of  the  same 
In  gross  Is  not  void,  and  the  court  below  com- 
mitted no  error  In  Its  ruling."  In  the  case 
at  bar  the  two  lots  are  business  lots  on  a 
business  street  of  a  populous  city.  On  one 
lot  Is  situated  a  business  house;  the  other  is 
vacant,  and  unimproved.  They  were  sold  in 
gross  for  the  sum  of  $oOO.  The  evidence  Is 
that  the  lot  with  the  business  building  is 
worth  about  $1,000.  In  the  opinion  of  the 
witnesses  such  lots  would  liave  brought  more 
money  had  they  been  sold  separately.  The 
evidence  Is  nncontradicted,  and  we  think 
shows  that  the  property  would  have  brought 
a  better  price  in  separate  parcels.  It  Is  not 
fair  to  presume  that  two  separate  business 
lots  on  a  business  street,  upon  one  of  which 
Is  situated  a  business  house,  the  other  vacant 
and  unimproved,  could  be  sold  so  advantage- 
ously if  sold  In  gross  as  if  sold  separately. 
Many  persons  might  desire  to  bid  on  the  busi- 
ness house  and  lot  that  would  not  want  to  bid 
on  the  vacant  and  unimproved  property,  while 
others  might  desire  to  purchase  the  vacant  and 
unimproved  lot,  but  would  not  desire  to  pur- 
chase a  lot  on  which  was  situated  a  business 
house.  The  object  to  be  accomplished  In  offer- 
ing for  sale  distinct  legal  subdivisions  of  real 
estate,  whether  adjacent  or  separate,  is  that 
the  same  should  be  so  sold  as  to  Invite  the 
fullest  and  freest  competition.  If  the  lots 
were  similarly  situated,  both  containing  busi- 
ness houses,  or  both  vacant,  it  might  be  to  the 
advantage  of  the  parties  to  sell  them  in  gross; 
but  here  we  have  two  properties,  legal  sub- 
divisions, business  lots  on  a  business  street  In 
a  populous  city,  either  of  which  is  presumed 
to  be  sufficient  in  size  for  any  ordinary  busi- 
ness house,  to  accommodate  any  business  Inan 
or  firm;  the  one  ready  to  occupy,  the  other 
vacant  and  unimproved,— sold  in  gross.  It  is 
apparent  that  they  ought  to  be  sold  In  several- 
ty. More  especially  Is  this  true  where  the 
property  Is  sold  without  appraisement,  and 
without  the  right  of  redemption.  The  order  of 
confirmation  Is  reversed,  with  instructions  to 
the  trial  court  to  set  aside  the  sale,  and  for 
further  proceedings. 

.MAIIAN,   P.  J.,   concurring.    WELLS,  J., 
dissenting. 


(9  Kan.  App.  29) 
MILLER  V.  KEMGSBERG  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1899.) 
Pabol  Evidencs — Sionattjbe  to  Notb. 
Where  a  stranj^er  indorsing  for  the  purpose 
of  guarantying  the  payment  of  a  promissory 
note  through  mistake  or  inadvertence  places  bis 
name  upon  the  face  of  the  paper  below  that  of 
the  maker  and  surety,  the  holder  of  the  note 
may,  for  the  purpose  of  holding  the  surety  up- 
on his  original  undertaking,  show  the  facts  iu 
relation  thereto  by  oral  evidence. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Brown  county; 
R.  M.  Emery,  Judge. 

Action  by  Jacob  Kenigsberg  against  L.  B. 
Winkler  and  others.  Judgment  for  plaintiff 
in  a  Justice  court,  which  was  affirmed  In  tht 
district  court,  and  defendant  Miller  brings  er 
ror.    Affirmed. 

F.  M.  Pearl,  Means  &  Smith,  and  Glen 
Sherman,  for  plaintiff  in  error.  Sample  F. 
Newlon,  foe  defendants  In  error. 

McELROT,  J.  Jacob  Kenigsberg  brought 
his  action  in  Justice  court  against  L.  B.  Wink- 
ler, Israel  Miller,  and  William  Winkler  upon 
the  following  promissory  note,  which  he  !lled 
as  a  bill  of  particulars:  "$120.00.  Hiawatha. 
Kansas,  March  2nd,  1891.  Eleven  months 
after  date  we  promise  to  pay  to  the  order  of 
A.  H.  Winkler,  at  the  Morrill  &  Janes  Bank, 
Hiawatha,  Kansas,  one  hundred  and  twenty 
dollars,  for  value  received.  Negotiable  and 
payable  without  defalcation  or  discount,  and 
with  interest  at  the  rate  of  ten  per  cent,  per 
annum  from  date  until  paid.  Interest  paya- 
ble annually.  L.  B.  Winkler.  Israel  Miller. 
Wm.  Winkler."  The  defendants  Winkler 
made  no  defense.  The  defendant  Miller  filed 
an  answer  setting  up  that  the  note  had  been 
materially  altered,  without  his  knowledge  or 
consent,  since  the  execution  and  deliverj- 
thereof,  in  this:  that  the  name  of  William 
Winkler  had  been  added  as  a  Joint  maker.  A 
trial  wa&  had  in  justice  court,  which  resultetl 
in  a  Judgment  for  plaintiff.  The  defendant 
Miller  appealed.  A  trial  was  had  in  the  dis- 
trict court  upon  the  pleadings  filed  in  the  Jus- 
tice court  The  court  found  the  issues  In  fa- 
vor of  the  plaintiff,  and  rendered  Judgment 
against  Miller  for  the  amount  due  on  the  note, 
with  Interest  and  costs.  Miller  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  presents  the  ease  to  this  court  for  review, 
and  alleges  error  in  the  proceedings  of  the 
trial  court. 

The  plaintiff  contends  that  the  court  erred 
in  admitting  Incompetent  testimony.  The 
plaintiff  in  error  fails  to  point  out  any  incom- 
I)etent  testimony  which  was  admitted  over 
his  objdction.  The  defendant  made  but  three 
objections  to  the  plaintiff's  testimony  at  the 
trial.  Two  of  these  were  sustained.  Tlie 
third  objection  was  based  uiwn  the  groun;! 
"that  the  question  was  leading,"  and  was 
properly  overruled.  The  record  does  not  sup- 
port  his    contention    upon    this    proposition. 
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The  contention  Is  made  tbat  tbe  court  erred 
in  permitting  plalntifF  below  to  vary  by  oral 
testimony  tbe  legal  elTect  of  the  note,  In  this: 
the  note  on  its  face  showed  that  William 
Winkler  signed  in  the  capacity  of  Joint  maim- 
er, yet  the  plaintiff  was  permitted  to  show 
by  oral  testimony  a  contract  of  guaranty. 
The  principal  facts  In  this  case  are  tbat  on 
March  2,  1891,  Ll  B.  Winkler  executed  and 
delivered  to  A.  H.  Winkler  his  promissory 
note,  with  Israel  Miller  as  surety.  A.  H. 
Winkler,  the  payee,  applied- for  the  purpose 
of  selling  the  note  to  Kenlgsberg,  who,  after 
an  inspection  of  the  note,  stated  that  he  was 
not  acquainted  with  Israel  Miller;  tbat  he 
would  buy  the  note  if  it  was  indorsed  by  some 
one  with  whom  be  was  acquainted.  Tbe-par- 
tles  then  talked  with  William  Winkler  about 
the  note  and  about  Miller.  William  Winkler 
stated  tbat  he  was  acquainted  with  Miller; 
that  he  was  good;  that  he  (William  Winkler) 
would  indorse  the  note.  Thereupon,  for  the 
purpose'  of  becoming  an  Indorser,  he  placed 
his  name  npon  the  face  of  the  note,  below 
that  of  tbe  makers.  The  payee  then  sold  and 
transferred  tbe  note  to  the  plaintiff.  Every 
material  alteration  of  a  written  contract  by 
a  party  to  It  will  discharge  a  party  to  such 
contract  who  -does  not  authorize  or  consent 
to  tbe  alteration.  The  addition  of  the  name 
of  another  maker  to  a  note  appears  to  be 
regarded  as  a  material  alteration,  such  as  to 
discharge  the  original  parties  who  do  not  con- 
sent thereto,  although  the  contract  of  an  in- 
dorser Is  an  independent  undertaking,  which 
In  no  wise  affects  the  liability  of  that  of  the 
makers  of  the  paper.  The  position  which  tbe 
name  occupies  upon  the  note  Is  the  only  Indi- 
cation that  he  signed  as  a  maker  or  surety. 
Tbe  evidence  all  tends  to  show  that  he  signed 
the  note  as  an  Indorser  or  guarantor.  Nei- 
ther of  these  contracts  affects  the  original 
undertaking  of  the  makers  or  sureties.  The 
contract  of  guarantor  and  that  of  indorser 
are  each  independent  undertakings.  Of 
course,  If  this  note  had  passed  into  the  hands 
of  an  innocent  purchaser  for  value,  William 
Winkler  might  not  be  allowed  to  show  that 
bis  contract  was  other  than  that  of  a  maker, 
but,  as  between  the  parties  to  this  action,  no 
reason  Is  apparent  why  his  actual  undertak- 
ing should  not  be  disclosed.  Miller  seeks  to 
avoid  his  contract  by  reason  of  a  material 
alteration.  We  see  no  good  reason  why  the 
plaintiff  should  not  be  permitted  to  show 
that  Winkler's  name  was  placed  on  tbe  face 
of  the  note,  through  a  mistake  or  Inadver- 
tence, as  that  of  an  Indorser  or  guarantor. 
Oral  evidence  for  the  purpose  of  showing  the 
real  facts  as  against  the  apparent  is  not  chan- 
ging or  varying  the  terms  of  a  written  con- 
tract, but  is  merely  showing  tbat  which  is 
real  as  against  a  shadow,  an  appearance.  AH 
text  writers  npon  the  subject  state  as  a  con- 
elusion  that  an  indorsement  may  be  made  on 
the  face  of  the  Instrument,  even  under  that 
of  the  maker.  Now,  it  la  apparent  that  If 
the  indorser  sign  on  the  face  of  the  paper  bis 


undertaking  must  be  made  to  appear  by  oral 
evidence,  for  the  position  of  the  name  would 
indicate  some  other  character  of  contract 
An  examination  of  the  authorities  leads  to 
the  conclusion  that  as  between  tbe  parties  to 
a  promissory  note,  where  no  innocent  pur- 
chaser intervenes,  the  form  of  the  instrument 
Is  not  conclusive,  but  parol  evidence  Is  admis- 
sible to  show  the  actual  relations  of  the  par- 
ties to  the  paper  and  to  each  other.  The 
Judgment  is  supported  by  the  law  and  the 
evidence.  The  court  properly  overruled  the 
motion  for  a  new  trial.  The  Judgment  Is  af- 
firmed. 


STARR  V.  COX.  • 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  18!)9.) 
Rbpuiviii — Chattel  Mortoaqks — ViunrrT — Elxs- 

COTION — NOTIOK — AFPaU. 

1.  In  tn  action  to  recover  personalty,  which 

SlaintiS  claimed  under  a  mortgage,  taken  un- 
er  execution  by  defendant  as  constable,  it  is 
not  error  to  refuse  to  strike  an  allegation  that 
the  execution  creditor  had  knowledge  of  the 
mortgage,  since  notice  to  him  is  binding  on  the 
officer,  who  is  only  an  agent. 

2.  An  assignment  of  error  to  the  rejection  of 
evideaee  cannot  be  considered  where  the  evi- 
dence 1b  neither  set  forth  in  the  assignment  nor 
in  the  brief. 

3.  Where,  after  the  execution  of  a  mortgage 
on  a  dairy  stock  kept  for  permanent  use,  the 
mortgagee  consents  to  a  sale  of  two  of  the 
animals,  which  is  necessary  on  account  of  their 
condition,  but  it  is  not  shown  what  became  of 
the  proceeds,  the  court  cannot  hold,  as  matter 
of  law,  that  the  mortgage  is  void  because  it 
was  the  intention  of  the  parties  to  give  to  the 
mortgagor  the  power  to  convey  withont  the  ap- 
plication of  the  proceeds  to  mnrCgugee's  claim; 
there  being  nothmg  in  the  mortgage  as  to  such 
intention. 

Error  from  district  court,  Atchison  county; 
W.  D.  Webb,  Judge. 

Action  by  J.  D.  Cox  against  J.  W.  Starr. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  M.  Challiss,  for  plaintiff  in  erroc  Tufts 
&  Crowell,  for  defendant  in  error. 

PER  CURIAM.  Defendant  in  error  sued 
plaintiff  in  error  to  recover  personal  property, 
claiming  special  ownership  therein  under  a 
chattel  mortgage  made  by  Heisey  and  wife  to 
him.  Defendant  Justified  his  possession  un- 
der executions  issued  out  of  Justice's  court  on 
a  judgment  in  favor  of  M.  A.  Challiss  againsi 
said  Heisey.  In  addition  to  the  allegations  of 
special  ownership,  and  In  support  of  plaintiff's 
claim  under  his  chattel  mortgage,  which  war 
Indefinite  and  uncertain  In  Its  description, 
plaintiff  alleged  particular  matters  tending  to 
show  that  the  Judgment  creditor  and  Starr, 
the  constable,  had  actual  knowledge  of  the 
existence  of  plaintiff's  mortgage  lien  npon  the 
Btocic  Defendant,  in  bis  reply,  denied  the 
identity  of  the  property;  alleged  the  insuf- 
ficiency of  the  description  in  the  mortgage, 
and  that  the  mortgage  was  fraudulent  wi4 


^Rehearing  denied  June  16,  1889. 
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void,  in  that  It  was  given  and  received  for  the 
purpose  of  aiding  Helsey  In  hindering,  delay- 
.'ng,  and  defrauding  his  creditors.  The  plain- 
tiff. In  reply  to  the  second  ground  of  defense, 
alleged  that  the  execution  plaintiff,  M.  A. 
Ohalliss,  was  a  married  woman,  and  transact- 
ed all  her  business  through  her  husband,  W. 
L.  GhalUss,  and  her  son,  J.  M.  Ohalliss,  and 
that  before  bringing  the  suit,  and  before  levy 
of  the  ezecntiona,  they  had  knowledge  that 
the  property  was  that  Intended  to  be  mortga- 
ged to  the  plaintiff. 

The  first  two  assignments  of  error  are  that 
the  court  refused,  upon  the  defendant's  appli- 
cation, to  strike  out  the  allegations  in  the 
petition  and  reply  to  the  effect  that  the  ex- 
ecution creditor  and  defendant  bad  actual 
knowledge  of  the  mortgage.  It  is  contended 
that  their  knowledge  would  not  affect  the  con- 
stable, who  was  the  only  party  to  the  case, 
and  was  the  real  party  in  interest;  citing  in 
support  thereof  Hoisington  v.  Brakey,  31  Kan. 
560,  8  Pac.  353.  The  defendant,  under  his 
writs  of  execution,  could  stand  in  no  better 
attitude  towards  the  property,  and  the  mort- 
gage lien  of  the  plaintiff  thereon,  than  the  ex- 
ecution creditor,  whose  agent  he  was.  He  as- 
serted the  rights  of  M.  A.  Clialllss,  and  not 
his  own.  Actual  notice  of  the  rights  of  others 
upon  the  property  which  he  seized  under  the 
direction  of  the  execution  creditor  bound  him 
in  the  case.  In  other  words,  he  could  acquire 
no  greater  rights  under  the  execution  than  the 
law  gave  to  the  execution  creditor.  The  al- 
legations were  proper  in  aid  of  the  mortgage 
lien,  and  the  court  did  not  err  In  refusing  to 
strike  them  out  See  Tootle  t.  Lyster,  26 
Kan.  589. 

The  third,  fourth,  fifth,  and  sixth  assign- 
meots  of  error  are  based  upon  the  reception 
and  rejection  of  evidence.  Paragraph  B,  rule 
G,  of  this  court,  in  relation  thereto,  is  utterly  . 
ignored.  The  evidence  complained  of  is  not 
set  forth  in  the  assignments,  nor  Is  it  in  any 
part  of  the  brief.  We  decline  to  consider 
them. 

The  seventh,  eighth,  tenth,  eleventh,  and 
twelfth  asBlgnments  of  error  present  but  one 
question,  and  that  is  the  sufSciency  of  the  evi- 
dence to  sustain  the  Judgment  of  the  court 
It  Is  enough  to  say  that  it  is  well  sustained  by 
a  preironderance  thereof.  It  is  contended 
hereunder  that  the  mortgage,  under  the  evi- 
dence, comes  within  the  rule  laid  down  in 
Implement  Oo.  t.  Schultz,  46  Kan.  62,  26  Pac. 
625;  Bathbun  v.  Berry,  49  Kan.  735,  31  Pac. 
679;  Smith  v.  Epley,  65  Kan.  71,  39  Pac.  1016; 
and  Bichardson  v.  Jones,  60  Kan.  501,  43  Pac. 
1127.  This  contention  is  based  upon  the  fact 
that  Helsey,  with  the  consent  of  the  plaintiff, 
sold  two  of  the  animals  included  therein, 
without  being  required  to  account  for  the  pro- 
ceeds thereof.  There  is  nothing  in  the  mort- 
gage Itself  upon  which  to  base  the  contention. 
It  was  not  upon  a  stock  of  merchandise,  as  in 
the  cases  referred  to,  but  was  a  dairy  stock, 
which  was  kept  for  permanent  use,  and  not 
for  sale  or  exchange.    It  appeared  from  the 


evidence  that  a  necessity  arose,  by  reason  of 
the  condition  of  the  two  animals,  for  their 
sale,  in  the  Interest  of  the  parties,  and  it  was 
consented  to  by  the  mortgagee.  It  does  not 
appear  clearly  what  became  of  the  proceeds  of 
the  sales,  but  the  evidence  is  not  sufficient  to 
bring  the  case  within  the  rule  laid  down  by 
the  supreme  court,  as  contended  by  the  plain- 
tiff in  error;  that  Is,  the  evidence  is  not  suf- 
ficient to  warrant  the  court  in  saying,  as  a 
matter  of  law,  that  the  mortgage  was  void 
because  it  was  the  intention  of  the  parties,  as 
in  the  cases  referred  to,  to  give  to  the  mort- 
gagor the  absolute  power  to  convey,  without 
the  application  of  the  proceeds  to  the  plain- 
tiff's claim,  or  without  restraint  from  the 
mortgagee. 

No  error  having  been  pointed  out  in  support 
of  the  ninth  assignment,  we  cannot  say  that 
the  court  erred  in  denying  defendant's  motion 
for  a  new  triaL    The  judgment  is  affirmed. 


($  Kan.  App.  33> 
CTTY   OF  ATCHISON   v.   ACHESON. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    May  10, 1899.) 

Ej,si(i.s8S    Ebbob  —  Defectivb     Stbeets  —  Ih- 

BTKUOTIONS — DeHUKREK  TO  EVIDENCE. 

1.  The  admission  of  incompetent  testimony 
will  not  necessitate  a  reversal  of  a  judgment, 
where  it  is  apparent  that  the  party  was  not 
prejudiced   thereby. 

2.  Beversible  error  cannot  be  predicated  up- 
on the  rejection  of  competent  testimony,  where 
the  party  afterwards  examined  the  witness 
fully  upon  the  matters  rejected,  or  had  an  op- 
portunity before  the  case  was  finally  submit- 
ted to  examine  such  witness  fully  concerninc 
the  same. 

3.  Instructions  requested  by  the  defendant, 
and  refused  by  the  court,  examined,  and  held. 
that  such  instructions  were  given,  so  far  as 
applicable,  in  the  court's  general  charge  to  the 
jury,  and  the  other  portions  of  such  instructions 
were  properly  refused. 

4.  Beversible  error  cannot  be  predicated  up- 
on an  instruction  given,  wtiioh,  standing  alone, 
is  incomplete,  but,  wlien  read  in  connection 
with  the  other  instructions  given,  covers  all 
the  nioundB  of  complaint  urged  against  it. 

6.  This  court  cannot  say  that  the  trial  court 
erred  in  overruling  the  defendant's  demurrer  to- 
the  evidence,  where  the  evidence  tends  to  sup- 
port every  material  allegation  of  the  petition, 
and  he  fails  to  point  out  any  particular  in  which 
it  fails  to  establish  a  prima  facie  cause  of  ac- 
tion. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Atchison  county; 
W.  D.  Webb,  Judge. 

Action  by  Alex.  Acheson  against  the  city 
of  Atchison.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

Clifton  B.  Holbert  City  Atty..  for  plaintiff 
In  error.  Jackson  &  Jackson,  for  defendant 
in  error. 

MeELBOT,    J.      The    defendant    in    error 
brought  this  action  against  the  city -of  Atchi- 
son to  recover  damages  alleged  to  have  been 
sustained  by  plaintiff  from  falling  into  a  pit« 
or  opening  in  one  -of  the  alleys  of  the  city. 
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On  December  3,  1804,  be  was  passing  along 
upon  the  east  aide  of  South  Fourth  street.  In 
the  city,  at  a  point  about  150  feet  from  Com- 
mercial street,  the  principal  business  street 
of  said  city,  abont  9  o'clock  In  the  erenlng. 
He  had  occaslcm  to  urinate,  and  he  passed 
Into  an  alley  for  that  purpose.  The  alley  was 
paved,  and  was  of  frequent  use.  At  a  point 
in  the  alley  about  10  or  IS  feet  from  the 
street,  the  plaintiff  stepped  into  an  opening 
about  4  feet  In  length,  20  Inches  In  width, 
and  7  feet  deep,  which  was  walled  with  rough 
stone,  with  stone  In  the  bottom.  The  plain- 
tiff was  by  the  fall  for  a  time  rendered  nn- 
conscious,  bmlsed,  injured,  and  his  hip  bone 
broken.  He  presented  a  verifled  daim  for 
damages  to  the  city  comicil,  and  afterwards 
filed  his  i)etltion  to  recover  damages.  A  mo- 
tion to  make  the  petition  more  definite  and 
certain  was  sustained,  and  the  petition  was 
amended.  Thereafter  a  motion  to  make  the 
amended  petition  more  definite  and  certain 
was  overruled.  The  defendant  filed  an  an- 
swer to  the  amended  petition,  in  substance: 
(1)  A  general  denial.  (2)  Admitting  that  the 
defendant  was  a  municipal  corporation.  (3) 
Alleging  contributory  negligence  on  the  part 
of  the  plaintiff.  (4)  Alleging  that  at  the  time 
the  injury  occurred  the  plaintiff  was  intoxi- 
cated; that  he  was  violating  an  ordinance  of 
the  city  prohibiting  an  intoxicated  person 
from  api)earing  on  the  street;  also,  be  was 
violating  a  certain  other  ordinance,  prohibit- 
ing a  person  from  an  Indecent  exposure  ot  his 
person.  To  which  a  general  denial  was  filed 
by  way  of  reply.  A  trial  was  had.  The  Jury 
returned  answers  to  special  questions  sub- 
mitted, and  a  general  verdict  for  the  plain- 
tiff. The  defendant  moved  the  court  (1)  to 
set  aside  certain  of  the  special  findings;  (2) 
for  Judgment  upon  the  special  findings;  and 
<3)  for  a  new  trial,— which  motions  were  over- 
ruled. The  defendant  as  plaintiff  in  error, 
presents  the  case  to  this  court  for  review, 
and  alleges  error  in  the  proceedings  of  the 
trial  court. 

The  plaintiff  in  error  contends  that  the 
court  erred  in  admitting  Incompetent  testi- 
mony. Herein  complaint  Is  made:  <1)  That 
Dr.  Wilson  was  permitted  to  testify:  "Q. 
What,  in  your  Judgment,  will  be  the  effect  of 
that  injury,  as  to  making  that  leg  weaker 
than  it  was,  and  whether  he  will  ever  recov- 
er the  natural  strength  of  that  leg?  A.  I 
don't  think  he  will  ever  have  as  good  use  of 
that  limb  as  formerly,— natural  strength." 
The  objection  was  upon  the  sole  ground  that 
the  question  was  leading.  The  objection  did 
not  challenge  the  competency  of  the  testimo- 
ny. The  question  was  not  leading.  The  ob- 
jection was  properly  overruled.  (2)  That  the 
plaintiff,  Acheson,  was  permitted  to  testify: 
"Q.  Mr.  Acheson,  I  will  ask  yon  if  you  ever 
have  been  able  to  carry  on  your  farming- 
transact  business  necessary  to  carry  <m  your 
farm— since  this  Injury?  A.  I  have  not  car- 
ried on  any  farming  since.  Q.  You  may  state 
to  the  court  and  Jury  what  the  value  of  your 


time  and  services,  as  lost  since  this  injnry, 
has  been  to  you.  A.  My  time  to  me  is  wmrth 
$500  a  year  on  a  farm."  The  plaintiff's  occu- 
pation at  the  time  he  received  the  injury  was 
that  of  a  farmer,  buying,  feeding,  selling 
stock,  and  operating  a  blacksmith  and  repair 
shop.  He  superintended  and  carried  on  farm- 
ing, employing  such  help  as  occasion  requir- 
ed, and  worked  in  -the  sb<^.  The  witness  had 
testified  fully  concerning  the  character  of 
work  performed  by  him  previous  to  bis  in- 
jury. It  was  Improper  for  the  witness,  under 
the  circumstances,  to  testify  what  his  time 
was  worth  to  him  on  a  farm.  The  testimony 
should  have  been  directed  to  what  his  time 
was  reasonably  worth.  However,  the  whole 
scope  of  the  witness'  testimony  upon  this 
subject  tends  to  support  the  true  measure  of 
damages.  The  special  findings  of  the  Jury 
show  that  it  did  not  accept  the  plaintiffs 
statement  of  the  value  of  his  time.  The  Jury 
found  that  the  plaintiff  carried  on,  managed, 
and  superintended  his  farm,  and  repaired 
plows  and  machinery  in  his  shop,  that  the 
valne  of  his  time  and  services  was  $340  a  year, 
and  that  by  reason  of  his  injuries  he  was  per- 
manently disabled  from  carrying  on  his  usual 
occupation.  It  does  not  appear  that  defend- 
ant was  Injured  by  the  error  of  the  court  in 
this  respect  (3)  That  Ed.  PhlUlps  was  per- 
mitted to  testify:  "Q.  State  what  his  condi- 
tion was  during  the  time  you  visited  him, 
while  he  was  confined  to  his  bed, — especially 
as  to  his  appearing  to  be  suffering  much  pain, 
and  as  to  complaint  made  by  him  in  that  re- 
spect. A.  He  complained  of  suffering  a  good 
deal  in  that  hip  that  was  hurt"  The  witness 
was  present  much  of  the  time  during  the  ill- 
ness of  the  plaintiff  at  his  home,  assisted 
some  In  nursing  and  in  taking  care  of  him, 
and  observed  his  appearance  and  apparent 
condition.  It  wa«  therefore  competent  for 
the  witness  to  describe  bis  appearance  as  he 
did,  and  in  that  connection  to  state  of  what 
if  anything,  he  complained.  Railroad  Co.  v. 
Johns,  36  Kan.  769,  14  Pac.  237. 

Complaint  is  made  that  the  court  erred  in 
excluding  competent  testimony.  And  herein: 
(1)  That  the  court  Improperly  refused  to  re- 
quire the  plaintiff,  Acheson,  to  answer  the 
following  questions:  "Q.  Did  you  stop  on  the 
road  to  the  court  house,  anywhere?  Q.  Up  to 
the  time  that  you  got  off  the  train,  until  you 
went  to  Mr.  Shaw's  place  of  business,  state 
whether  or  not  yon  visited  any  saloons.  Q. 
Up  to  the  time  that  you  went  to  that  drug 
store,  state  whether  you  had  taken  any  drinks 
of  intoxicating  liquor.  Q.  Did  you  buy  any- 
thing there,— at  the  drug  store?  Q.  State 
whether  or  not  yon  bought  any  Intoxicating 
liquors  there.  Q.  State  whether  or  not  at 
that  place  you  bought  a  bottle  of  whisky.  Q. 
State  whether  or  not  you  drank  any  liquor  at 
John  Bowen's  drug  store  that  evening.  Q. 
State  whether  or  not  you  drank  any  Intoxicat- 
ing liquor  at  Turner  Hall  at  that  time.  Q. 
What  kind  of  a  place  was  it— Turner  Hall? 
Q.  Was  It  a  saloon?    Q.  Can  you  state  what 
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bnsloess  be  was  carrying  on?  Q.  Was  tbe 
man's  name  Devoto,— saloon  keeper?  Q.  Is 
it  not  a  fact  that  Deroto  at  tbat  time  kept  a 
saloon?  Q.  What  did  you  stop  at  Devoto's 
for?  Q.  Did  you  stop  at  George  Best's  on 
your  way  to  the  depot,— a  saloon?  Q.  Did 
you  stop  at  Devoto's,  on  the  corner  (another 
place  of  Devoto's;  another  place  Devoto 
runs,  on  the  corner  of  Main  and  Third  streets), 
on  your  way  to  the  depot?  Q.  Did  you  stop 
at  any  other  place  after  you  left  Ayers,  and 
before  you  got  to  the  depot?  Q.  State  wheth- 
er or  not,  at  the  time  you  entered  the  alley, 
you  had  just  previously  to. that  drank  intoxi- 
cating liquors.  Q.  Just  prior,  or  during  the 
evening,  from  the  time  you  ate  your  supper— 
From  the  time  you  started  up  town  from  the 
depot  the  first  time,  up  to  the  time  you  went 
Into  that  alley,  how  many  drinks  of  intoxicat- 
ing liquor  had  you  taken?"  (2)  And  that  the 
court  refused  to  permit  Sullivan,  a  deputy 
street  commissioner,  who  assisted  In  taking 
the  plaintiff  out  of  the  hole,  to  answer  the  fol- 
lowing questions:  "Q.  What  was  his  appear- 
ance, as  to  being  imder  the  Influence  of  liq- 
uor? Q.  State  whether  or  not,  after  you  got 
him  out,— he  was  In  the  light,— he  appeared  to 
be  under  the  Influence  of  liquor  or  not."  (3) 
That  the  court  struck  out,  on  motion  of  plain- 
tiff, the  following  testimony  of  Peter  Ennis: 
"Q.  Was  there  any  hesitancy  or  thickness  in 
his  speech?  A.  His  tongue  was  thick,  and 
his  talk  was  like  tbe  experience  I  have  had 
with  people  drinking,- brought  to  tbe  station, 
that  had  been  drinking  some."  (4)  And  that 
the  court  refused  to  allow  Dr.  W.  H.  Bogle, 
a  physician,  who  examined  the  plaintiff  the 
next  morning  after  the  Injury,  to  answer  the 
following  questions:  "Q.  What  did  he  say,  if 
anything.  In  regard  to  how  he  was  hurt,  or 
whether  he  was  hurt?  Q.  Doctor,  what,  If 
anything,  did  Mr.  Acbeson  say  to  you  that 
morning  In  reference  to  bow  he  became  In- 
jured? Q.  What  did  you  find  in  making  this 
examination?  Q.  What  did  he  say.  If  any- 
thing, as  to  bis  condition  at  the  time  he  was 
hijured?"  (5)  And  that  the  court  erred  in 
refusing  to  permit  Dr.  Campbell  to  answer  the 
following  questions:  "Q.  Suppose,  during  the 
first  three  months  of  the  confinement  of  the 
patient,  the  attending  surgeon  would  remove 
the  splint  for  tbe  purpose  of  permitting  the 
bones  to  rub  against  each  other,  and  would 
put  the  splint  back  again,  you  found  the  con- 
dition you  now  find;  would  you  say  the  pres- 
ent condition  is  the  result  of  proper  or  Im- 
proper treatment?"  (6)  That  the  court  erred 
in  refusing  to  permit  Thomas  Collier,  a  wit- 
ness who  saw  the  plaintiff  shortly  after  the 
accident,  to  answer  the  following  questions: 
"Q.  From  the  talk  you  heard,  if  any  you 
heard,  from  his  general  appearance  and  ac- 
tion, what  was  bis  condition,  as  to  whether 
be  was  under  the  Influence  of  liquor  at  tbat 
time?"  The  questions  propounded  to  the 
plaintiff,  Sullivan,  Ennis,  and  Collier  appear 
to  have  been  improper  upon  cross-examina- 
tion.   However,  tbe  defendant  afterwards  was 


permitted  to  examine  each  of  tbe  witnesses 
fully  upon  these  matters;  so  that  the  error, 
if  any,  was  harmless.  The  offered  testimony 
of  Dr.  Bogle  was  competent,  and  should  have 
been  admitted.  It  appears  tbat  by  permission 
of  the  court,  before  the  case  was  fiually  sub- 
mitted, the  witness  was  recalled  by  the  plain- 
tiff, the  objection  withdrawn,  and  the  offer 
made  that  the  defendant  might  examine  him 
fully  upon  the  matters  excluded  without  ob- 
jection. The  defendant  declined  to  further  ex- 
amine the  witness.  The  defendant  was  thew- 
fore  not  deprived  of  any  right  by  the  ruling  of 
tbe  court,  and  tbe  error  was  Immaterial.  Tbe 
testimony  of  Dr.  Campbell  was  properly  ex- 
cluded. The  hypothetical  question  was  not 
suffliciently  comprehensive  to  be  of  any  benefit 
to  the  jury.  Tbe  contention  of  the  plaintiff  lu 
error  upon  the  exclusion  of  competent  testi- 
mony is  very  technical,  and  without  substan- 
tial merit. 

It  is  contended  tbat  the  court  erred  In  re- 
fusing to  submit  to  the  Jury  instructions  re- 
quested. At  tbe  proper  time  tbe  defendant 
submitted,  and  requested  the  court  to  give  to 
tbe  jury,  56  special  instructions,  all  of  which 
were  refused;  some  of  which,  in  substance, 
were  given,  so  far  as  applicable.  In  the  gen- 
eral charge  of  the  court  to  the  jury,  tlie  great- 
er portion  were  not  applicable  to  tbe  issues  or 
the  evidence  in  the  case,  and  were  properly 
refused.  A  person  Is  not  barred  from  a  re- 
covery for  injuries  sustained  by  reason  of  an 
unnatural,  dangerous  obstruction  in  a  street  or 
alley,  for  the  reason  that  the  Injury  occurre«l 
while  he  was  violating  an  ordinance,  unless 
the  Injury  was  the  proxfanatc  result  of  the 
violation.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Philadelphia  &  H.  de  6.  Steam  Towboat  Co., 
'£i  How.  209;  Mohney  v.  Cook,  20  Pa.  St  342. 
The  question  as  to  whether  or  not  tbe  plain- 
tiff was  violating  any  ordinance  was  left  to 
the  jury  by  the  Instructions.  The  Instructions 
requested  by  the  defendant  ignore  the  fact 
that  tbe  use  of  part  of  an  alley  for  private 
purposes  is  not  authorized  by  law;  that  tbe 
defendant  Is  liable  for  permitting  such  unau- 
thorized use,  when  damage  results  therefrom: 
that  notice  to  the  city  of  the  unlawful  use  of 
Its  streets  and  alleys  Is  presumed,  when  con- 
tinued for  a  long  period  of  time.  This  alley 
was  paved  by  the  city  years  prior  to  the  time 
of  tbe  injury.  The  hole  was  20  Inches  wide, 
4  feet  long,  and  7  or  8  feet  deep,  situated  iu 
the  alley  about  10  to  15  feet  east  of  Fourth 
street,  and  placed  there  for  the  convenience  of 
property  owners.  The  excavation  was  with- 
out guard,  railing,  barrier,  or  door,  from  some 
time  In  1893,  to  December  4,  1894,  and  left 
uncovered  and  open  much  of  the  time  for  six 
to  eight  weeks  prior  to  the  date  of  plaintiff's 
injuries.  One  of  the  policemen  of  tbe  city 
had  fallen  into  tbe  bole  previous  to  the  time 
plaintiff  was  injured.  The  court  properly  in- 
structed the  Jury  upon  the  questions  of  no- 
tice to  the  city,  tbe  burden  of  proof,  and  con- 
tributory negligence.  Tbe  existence  and  the 
dangerous  condition  of  the  hole  were  known 


Digitized  by 


Google 


Knn.) 


CITY  OF  ATCHISON  v.  ACHEbON. 


251 


to  the  police  officers,  night  Jailer,  city  mar- 
shal, and  the  city  employes  having  charge  of 
the  streets  and  alleys.  It  Is  the  duty  of  the 
city  to  keep  its  streets  and  alleys  in  a  reason- 
ably safe  coudltlon,— free  from  unnatural,  dan- 
gerous obstructions.  Smith  v.  City  of  I^av- 
onworth,  15  Kan.  81;  Jansen  v.  City  of  Atchi- 
son, 16  Kan.  358;  Gould  v.  City  of  Topeka, 
32  Kan.  483,  4  Pac.  822;  Shawnee  Co.  t.  City 
of  Topeka,  39  Kan.  197,  18  Pac.  161;  City  of 
Topeka  v.  Sherwood,  39  Kan.  690.  18  Pac. 
033;  City  of  Kinsley  v.  Morse,  40  Kan.  578, 
20  Pac.  217;  City  of  Kansas  City  ▼.  Manning, 
50  Kan.  373,  31  Pac.  1104. 

The  contention  is  made  that  the  court  erred 
in  instructing  the  Jury  "that  the  burden  of 
proving  the  right  to  recover  in  this  case  rests 
upon  the  plaintiff,  and  be  must  establish  such 
right  by  a  preponderance  of  the  evidence; 
that  is,  he  must  show  negligence  on  the  part 
of  the  city  in  regard  to  the  hole  in  the  alley 
where  it  is  Claimed  that  the  plaintiff  was  in- 
jured, and  that  hi  consequence  of  such  negli- 
gence be  has  sustained  Injury  and  damages." 
The  contention  is  that  the  plaintiff,  in  order 
to  recover,  must  not  only  show  negligence  on 
the  part  of  the  city,  but  he  must  show  that 
the  city  had  knowledge  of  the  particular  de- 
fect, or  that  it  had  existed  a  sufficient  length 
of  time  to  Justify  the  Jury  In  inferring  that 
the  city  had  notice;  that  he  must  show  a 
Imowledge  on  the  part  of  the  city  of  the  ex- 
istence of  the  defect  which  caused  the  injury; 
and  that  the  instruction  is  not  full  and  com- 
prehensive. If  the  instruction  complained  of 
was  the  only  one  given,  the  contention  would 
be  meritorious;  but  the  court,  in  its  charge  to 
the  Jury,  fully  covered  all  questions  of  which 
eomplahit  is  made.  Of  course,  the  instruc- 
tion as  given,  standing  alone,  is  Incomplete; 
but,  when  read  In  connection  with  the  other 
instructions  upon  the  same  question,  It  covers 
all  the  defects  urged  against  It. 

The  court  properly  overruled  the  demurrer 
to  the  evidence.  The  evidence  tends  to  prove 
every  fact  alleged  in  plaintiff's  petition  neces- 
sary to  a  recovery.  The  plaintiff  in  error  falls 
to  point  out  any  particular  In  which  the  evi- 
dence falls  to  establish  prima  facie  a  cause  of 
action,  and  we  are  unable  to  discover  any 
such  failure.  We  conclude,  therefore,  that  ihs 
court  properly  overruled  the  demurrer  to  the 
evidence. 

The  defendant  at  the  trial  requested  the 
court  to  require  the  Jury  to  make  Its  answers 
to  certain  special  questions  more  specific, 
definite,  and  certain.  The  questions  and  an- 
swers of  which  complaint  is  made,  are:  "Q. 
25.  On  December  3,  1894,  previous  to  5  p.  m. 
of  said  day,  was  said  opening  or  area  covered 
with  some  three  boards  or  planks?  A.  No: 
we  do  not  so  consider  it."  "Q.  27.  Late  in  the 
afternoon  or  evening  of  December  3,  1894,  did 
one  Busenbak  deliver  a  wagon  load  of  cobs 
to  said  building  next  north  of  the  alley?  A. 
No;  we  do  not  consider  there  were  any  cobs 
delivered  there."  There  was  evidence  offered 
to  show  that  a  load  of  cobs  was  delivered  and 


placed  in  the  excavation  on  the  evening  pre- 
ceding the  Injury  to  plaintiff.  The  party  who 
claimed  to  have  hauled  the  load  of  cobs  testi- 
fied that  be  placed  It  In  the  excavation; 
thought  that  it  practically  filled  It.  If  thl.s 
testimony  was  true,  it  would  have  been  ap- 
parently impossible  for  plaintiff  to  have  boi>n 
Injured  as  he  was.  The  fact  that  the  plaintiff 
was  injured,  and  that  there  was  nothing  to 
break  his  fall,  and  nothing  to  prevent  his  In- 
Jury,  strongly  tended  to  show  that  the  cob 
hauler  was  mistaken  in  his  dates;  and  tlio 
Jury  probably  so  regarded  his  testimony.  The 
physical  facts  were  in  direct  conflict  with  the 
verbal  statements  of  the  witness  with  refer- 
ence to  this  transaction.  The  questions  were 
sufficiently  answered  for  all  practical  pur- 
poses. Error  is  also  claimed  in  that  the  court 
did  not  require  the  jury  to  answer  other  spe- 
cial questions  submitted.  If  the  answers 
above  set  out  are  sufficient  and  true,  such 
other  questions  did  not  require  answers. 

After  the  Jury  had  retired  to  consider  its 
verdict,  the  foreman  sent  a  communication  to 
the  court,  in  writing,  as  follows:  "Hon. 
Judge  Webb:  Can  the  Jury  answer  any  of  the 
special  questions  prepared  by  the  attorneys  in 
any  other  way  than  by  "yes"  or  'no'?"  To 
which  the  court  replied,  in  writing,  as  fol- 
lows: ."The  Jury  can  and  should  answer  all 
the  questions  according  to  the  facts  as  they 
may  believe  them  to  be  from  the  evidence. 
These  answers  may  be  by  'yes'  or  'no,'  or 
more  fully,  or  In  any  way  so  as  to  state  the 
facts  as  shown  by  the  evidence.  Please  pre- 
serve tills  slip,  and  return  it  with  your  ver- 
dict" There  is  nothing  in  the  conduct  of  the 
court  in  this  regard  which  would  necessarily 
prejudice  the  rights  of  the  defendant,  nor  is 
there  any  showing  that  defendant  was  preju- 
diced thereby. 

The  contention  is  also  made  that  the  court 
erred  in  overruling  the  motion  for  Judgment, 
upon  the  findings  of  the  jury,  for  the  defend- 
ant Both  parties  submitted  many  special 
questions  to  the  Jury,  more  than  100  of  which 
were  answered,  and  not  one  of  them  Is  incon- 
sistent with  the  general  verdict  The  plain- 
tiff was  entitled,  upon  the  special  findings,  to 
recover.  The  amount  of  his  recovery  was  for 
the  Jury  to  determine.  The  excavation  was 
in  a  paved  alley,  apparently  with  the  consent 
of  the  city,  known  to  many  of  the  city  of- 
ficers, permitted  to  exist  for  a  long  period  of 
time,  and  frequently  in  a  dangerous  condition. 
The  plaintiff  was,  under  the  findings  of  the 
Jury,  performing  no  act  which  was  unlawful, 
or  against  public  decency  or  morals,  but  was 
acting  as  a  prudent  cautious  man,  when  he 
fell  into  the  excavation  and  received  perma- 
nent injury,— made  a  cripple  for  life.  The 
findings  of  the  jury  upon  all  disputed  ques- 
tions—all questions  submitted  to  it— are  con- 
sistent with  the  general  verdict.  The  court 
properly  overruled  the  motion  of  the  defend- 
ant for  Judgment  upon  the  special  findings. 
The  motion  for  a  new  trial  was  properly  over- 
ruled.   The  Judgment  is  affirmed. 


Digitized  by 


Google 


252 


57  PACIl'IC  REPOHTEH. 


(Kan. 


CHiPMAN  T.  Mcdonald. 

(Court  of  Appeals  of  Kansas,  Nort!<>m  Depart- 
ment E.  D.    May  10,  18y9.) 
Replbvin— Costs. 

In  an  action  for  possession  of  property,  de- 
fendant is  entitled  to  costs  where  he  was  right- 
fally  in  possession,  and  there  was  no  evidence 
of  demand. 

Error  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

Action  by  F.  A.  Chipman,  as  receiver  of  the 
Bank  of  Plalnville,  against  0.  E.  McDonald. 
Tbere  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

S.  N.  Hawkes,  for  plaintiff  In  error.  Hay- 
den  &  Hayden,  for  defendant  in  error. 

PER  CURLiM.  On  August  1,  1804,  F.  A. 
Chipman,  as  receiver  of  the  Bank  of  Plaln- 
ville, filed  his  petition,  affidavit,  and  under- 
taking In  replevin  for  the  recovery  of  the 
possession  of  one  bay  mare,  known  as  "Lady 
Reid,"  of  the  valne  of  $250,  alleged  to  be 
wrongfully  detained  from  the  plaintiff  by  C. 
E.  McDonald.  The  {dalntlff  claimed  a  spe- 
cial ownership  In  the  property  by  reason  of  a 
written  contract.  In  substance  a  chattel  mort- 
gage. He  also  alleged  a  demand  and  refusal 
to  deliver  possession  of  the  property.  The 
petition  was  In  the  usual  form. 

The  defendant  filed  an  nnvertfled  answer, 
consisting  of  (1)  a  general  denial;  (2)  ad- 
mitting the  execution  and  delivery  of  the 
written  contract,  and  alleging  that,  by  mutual 
agreement,  the  written  contract  was  rescind- 
ed; that  at  the  request  of  Burke,  one  of  the 
parties  to  the  contract,  the  defendant  re- 
tained possession  of  the  property  for  the  pur- 
pose of  training  the  mare  for  racing  purposes; 
that  defendant  provided  feed,  stabling,  and 
care  for  the  mare  to  the  value  of  $179.60; 
that  plaintiff  at  all  times  had  notice  of  the 
contract  under  which  the  mare  was  kept,— 
and  asked  a  lien  on  the  property  for  the 
amount  due  for  her  keeping,  in  the  sum  of 
$17t).50,  with  Interest,  and  for  a  return  of 
the  property.  At  the  trial,  by  permission  of 
the  court  the  defendant  dismissed  his  cause 
of  action  set  out  in  the  second  connt  of  bis 
answer.  A  trial  was  had  before  the  court, 
without  a  Jury,  and  Judgment  rendered  that 
the  defendant  have  the  return  of  the  proper- 
ty, or,  in  case  a  return  could  not  be  had,  that 
he  recover  of  the  plaintiff  the  value  thereof 
In  the  sum  of  $500,  with  costs  of  suit  The 
plaintiff  excepted;  filed  a  motion  for  new 
trial,  which  was  overruled;  and  presents  the 
case  to  this  court  for  review. 

The  case  Is  presented  to  this  court  upon 
petition  In  error,  case-made,  and  brief  of 
plaintiff  In  error.  There  are  several  formal 
assignments  of  error,  all  of  which  we  deem 
it  unnecessary  to  comment  upon  especially, 
other  than  to  say  that  the  Judgment  Is  not 
supported  by  the  evidence.    Upon  the  plead- 


ings as  amended  at  the  trial,  the  admissions 
of  the  parties,  and  the  evidence,  the  plain- 
tiff was  entitled  to  Judgment  for  the  irasses- 
slon  of  the  property.  The  defendant  was  en- 
titled to  Judgment  for  his  costs.  No  demand 
for  the  possession  of  the  property  was  prov- 
en. The  defendant's  possession  of  the  prop- 
erty was  by  the  pleadings  conceded  to  be 
rightful  until  default  There  was  no  evi- 
dence of  a  demand  or  refusal  to  deliver  the 
possession  of  the  property.  The  court  erred 
in  rendering  Judgment  for  the  defendant  for 
the  possession  of  the  property  or  Its  value. 
He  was  not  entitled  to  the  possession  of  the 
property,  upon  the  pleadings  and  the  evi- 
dence. The  Judgmmt  is  reversed,  and  cause 
remanded  for  further  proceedings. 


CHICAGO,  B.  L  &  P.  BY.  CO.  v.  SPRING 
HILL  CEMETERY  ASS'N. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    May  10,  1889.) 

lUlLBOADS — FiBBS — ACTION  ITOB  DaRVOSS  —  8ra- 
OIAL    iNlBKBOOATOBIEa  —  QUAUFICATION    OF 

AsB  WEB— Statutes — Constitciiokality. 

1.  In  an  action  against  a  railway  company  to 
recover  for  damages  caused  by  fire,  defendant 
cannot  complain  of  the  submission  to  the  jury 
of  the  question  of  negligence  in  permitting  com- 
bustible matter  to  accumulate  on  its  right  of 
way  under  a  petition  not  alleging  that  it  negli- 
gently permitted  such  accumnlations,  where  it, 
without  any  request  for  a  continuance,  joins  in 
the  trial  of  the  issue. 

2.  Laws  1885,  c.  155,  $  2,  providing  for  at- 
torney fees  in  actions  against  railway  compa- 
nies to  recover  for  damages  caused  by  fire,  is 
constitutional. 

3.  In  an  action  against  a  railway  company  to 
recover  damages  caused  by  fire,  the  Jury  s  qual- 
ifieatiou  of  their  answer  to  an  interrogatory 
requiring  them  to  state  whether  the  engineer 
and  fireman  were  performing  their  respective 
duties  properly  by  replying,  "Yes,  according  to 
their  testimony,"  is  not  prejudicial  to  defend- 
ant, since  it  only  indicates  on  what  the  answer 
is  based. 

4.  An  instrnction  authorizing  the  jury  to  take 
into  consideration  their  own  experience  and  ob- 
servation regarding  the  matters  under  trial  in 
addition  to  the  evidence  is  erroneous. 

Error  from  district  court  Jackson  county; 
Louis  A.  Myers,  Judge. 

Action  by  the  Spring  Hill  Cemetery  Associa- 
tion against  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

The  defendant  in  error  sued  the  plaintiff 
In  error  to  recover  damages  occasioned  to  it 
by  the  burning  of  Its  improvements  on  and 
about  its  cemetery  grounds  through  a  fire  set 
ont  on  the  right  of  way  of  the  company's  road, 
In  the  operation  of  its  road,  and  communicat- 
ed to  the  premises  of  the  plaintiff.  The  case 
was  tried  to  a  Jnry,  and  resiilted  in  a  general 
verdict  for  the  plaintiff  for  $160.88  and  $50 
attorney's  fees.  There  were  also  findings  of 
fact  made  by  the  Jury  upon  the  request  of  the 
plaintiff  In  error  (defendant  below).    There 
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was  a  judgment  upon  the  verd.ict  and  findings. 
Plaintiff  in  error  makes  the  following  assign- 
ments: BMrst,  in  instructions  to  the  jury  given 
by  the  court;  second,  in  refusing  Instructions 
asked  by  the  defendant,  and  in  modifying  and 
giving  the  same  in  their  modified  form;  third, 
In  allowing  an  attorney's  fee;  fourth,  in  re- 
fusing instructions;  flftb,  in  refusing  to  re- 
quire the  Jury  to  return  proper  answers  to 
special  Interrogatories  submitted  to  them  on 
request  of  defendant. 

M.  A.  Low  and  W.  F.  Evans,  for  plaintiff  in 
error.  James  H.  Lowell,  for  defendant  in  er- 
ror. 

FEB  OUSIAM.  The  first,  second,  and 
fourth  assignments  In  the  brief  present  the 
same  question,  and  that  Is  based  upon  the 
constructions  the  coturt  gave  to  the  plaintiff's 
petition.  Plaintiff  In  error  contends  that  the 
allegations  of  the  petition  did  not  warrant  the 
court  In  submitting  to  the  Jury  the  question  of 
negligence  In  permitting  grass  and  other  com- 
bustible matter  to  accumulate  upon  its  right 
«f  way.  The  facts  are  the  same  as  in  the 
case  of  Bailway  Co.  v.  McBride,  64  Kan.  172, 
37  Pac.  97a  The  court  held  that  the  allega- 
tions of  the  petition  were  sufficient  to  admit 
testimony  upon  this  issue.  The  defendant 
accepted  that  construction  of  the  petition.  It 
introduced  evidence  thereon.  It  submitted 
special  questions  of  fact  thereon,  which  were 
answered  by  the  Jury.  The  only  deficiency 
in  the  petition  Is  that  it  Is  not  charged  that 
the  defendant  company  was  negligent  in  per- 
mitting the  grass  and  other  combustible  mat- 
ter to  accumulate  near  to  its  track.  In  other 
words,  the  word  "negligently"  is  omitted. 
The  defendant  having,  without  any  request 
for  a  continuance,  Joined  In  the  trial  of  that 
issue,  that  Issue  having  been  fairly  tried  and 
submitted  to  the  Jury,  and  found  against  the 
defendant,  the  court  having  construed  the  pe- 
tition as  containing  sufficient  averments  to 
raise  the  issue,  it  presents  no  error  requiring 
the  reversal  of  the  Judgment;  and  upon  the 
authority  of  Railroad  Co.  v.  McBrlde,  supra, 
we  hold  that  this  contention  cannot  be  sus- 
tained. 

The  third  assignment  of  error  presents  the 
question  of  the  constitutionality  of  section  2 
of  chapter  155  of  the  Laws  of  1885,  providing 
for  attorney's  fees  in  such  cases;  and  in  sup- 
port of  that  contention  counsel  cite  us  to  the 
case  of  Bailroad  Co.  v.  Ellis,  165  U.  S.  150, 
17  Sup.  Ct  265.  Our  supreme  court  has  sus- 
tained the  constitutionality  of  this  act,  not- 
withstanding the  decision  of  the  supreme 
court  of  the  United  States  referred  to. 

Complaint  Is  made  under  the  fifth  assign- 
ment of  error  that  In  answering  the  special 
questions  submitted  to  the  Jury  they  qualified 
their  answer  in  the  following  manner:  To 
the  fifth  Interrogatory,  requiring  the  Jury  to 
answer  whether  the  engineer  and  fireman 
were  not  performing  their  respective  duties 
properly  at  the  time,  the  Jury  say,  "Yes,  ac- 


cording to  their  testimony."  To  the  eleventh 
Interrogatory,  which  required  the  Jury  to  say 
whether  the  engine  was  Inspected  at  Hering- 
ton  on  a  certain  day,'  the  Jury  say,  "Yes,  ac- 
cording to  the  inspector's  record;"  and  to 
the  twelfth,  by  which  the  Jury  were  required 
to  say  whether  the  inspector  was  competent 
to  perform  his  duty,  and  if  he  did  not  In- 
spect the  engine  at  the  time  stated,  and  in  a 
proper  manner,  they  answer,  "Yes,  according 
to  their  evidence;"  and  by  fee  thirteenth, 
which  required  the  Jury  to  say  whether  the 
engine,  when  inspected,  was  found  to  be  in 
good  condition,  answered,  "Yes,  according  to 
the  inspector's  record;"  and  to  the  fourteenth, 
which  asked  them  to  say  If  Morgan  was  not 
a  competent  Inspector,  and  If  he  had  not  in- 
spected the  engine  at  the  time  slated,  in  a 
proper  manner,  they  say,  "Yes,  according  to 
their  evidence;"  and  to  the  sixteenth,  which 
asked  them  to  say  whether  all  the  applian- 
ces of  the  engine  at  the  time  were  In  proper 
order  and,  position,  they  say,  "Yes,  according 
to  thehr  records."  The  court,  upon  the  re- 
quest of  the  defendant,  declined  to  require 
them  to  make  more  definite  answers  to  these 
questions.  The  qualifying  words  neither  add 
to  nor  detract  from  the  answers,  which  were 
"Yes"  In  every  instance.  They  evade  noth- 
ing. They  indicate  truly  upon  what  evidence 
they  find  the  fact;  that  is  all.  The  plaintiff 
In  error  was  in  no  manner  prejudiced  by  the 
refusal  of  the  court  to  require  the  Jury  to 
modify  their  answers,  nor  could  it  be  in  any 
manner  prejudiced  that  the  Jury  Indicated  up- 
on what  evidence  it  based  Its  answers.  They 
have  the  full  force  and  effect  of  answers  In 
the  affirmative,  which  gave  to  the  defendant 
every  benefit  it  could  have  asked  or  had  were 
the  answers  unqtiallfiedly  "Yes." 

The  first  assignment  of  error  presents  an 
additional  question,  based  upon  the  instruc- 
tion given  to  the  jury  by  the  court  numbered 
4.  In  this  instruction  the  court  says  to  the 
Jury:  "The  care  and  maintenance  of  the 
right  of  way  and  track  is  fairly  included  as  a 
part  of  the  eperation  of  the  railroad,  and  It 
is  your  duty  to  give  to  these  and  other  matters 
bearing  upon  the  transaction  which  resulted  in 
the  fire  your  best  judgment  from  all  the  evi- 
dence in  the  case,  and  in  elucidating  the  evi- 
dence to  call  to  your  aid  such  knowledge  as 
you  may  have  that  Is  common  to  men  gen- 
erally, and  whatever  of  experience  and  obser- 
vation you  may  have  had  in  the  matters  under 
consideration."  In  this  last  sentence  of  the 
instruction  there  is  error.  The  court,  in  ef- 
fect, says  to  -the  Jury  thereby  that  they  may 
take  into  consideration  their  own  experience 
and  observation  regarding  the  matters  under 
trial.  In  addition  to  the  evidence.  This  Is 
wholly  without  warrant  of  law.  Under  this 
instruction  the  Jury  might  decide  the  case 
upon  matters  of  fact  not  brought  to  the  at- 
tention of  the  court,  parties,  or  counsel.  For 
this  error  the  Judgment  must  be  reversed,  and 
a  new  trial  awarded. 
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67  PACIFIC  KEPORTKB. 


(EJm. 


(»  Kan.  A.  4B) 

DOUGLASS  T.  LIEBERMAN  «t  •!.> 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1899.) 
Pbocbss — Sbrvicb  bt  Pdblioation. 
In  1888  an  aOidnrit  for  service  by  pablica- 
tion  was  filed,  whitb  was  In  the  proper  form, 
except  that  there  was  no  showing  as  to  the  na- 
ture  of  the  case  but  the  following:    "This  case 
Is  one  of  those  mentioned  In  section  72,  Code  of 
Civil   Procedure,   in  the  Laws  of  the  state  of 
Kansas."     'Hdd  that,  while  said  afildavit  -was 
defective,  the  service  made  thereunder  was  not 
void. 
McElroy,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Leavenworth 
county;    Louis  A.  Myers,  Judge. 

Action  by  Daisy  Wood  against  Isaac  An- 
derson and  others.  John  C.  Douglass,  a  de- 
fendant, filed  a  counterclaim.  Judgment  for 
Douglass  was  set  aside  as  to  Anderson,  and 
DouglaM  brings  error.    Reversed. 

John  C.  Douglass,  per  le. 

WELLS,  J.  Daisy  Wood,  on  March  21, 
1888,  commenced  an  action  in  the  district 
court  of  Leavenworth  county  by  filing  her 
petition  against  Isaac  Anderson,  Harrison 
Sanders,  and  Louis  Bell,  to  recover  lots  12 
and  13,  in  block  4,  In  B.  R.  &  Co.  subdi- 
▼iBlon  of  the  city  of  Leavenworth.  Summons 
was  issued  and  served  upon  Sanders,  but  not 
served  upon  Isaac  Anderson  and  Louis  Bell; 
nor  did  they,  or  either  of  them,  make  any 
appearance  In  the  trial  court  Jobn  C.  Doug- 
lass was  made  a  co-defendant,  and  filed  a 
counterclaim  in  ejectment  against  all  the  other 
parties  to  the  action.  The  plaintiff  Sled  an 
afDdavit  for  constructive  service  as  follows: 
"N.  H.  Wood,  being  duly  sworn,  says  that 
■errlce  of  summons  cannot  be  made  within 
the  state  of  Kansas  on  the  said  defendant 
Isaac  Anderson,  and  that  this  case  Is  one  of 
those  mentioned  in  section  72  of  the  Code  of 
Civil  Procedure  in  the  Laws  of  the  state  of 
Kansas."  Thereafter  summons  was  served 
by  publication.  A  trial  was  had,  and  Judg- 
ment rendered  for  the  plaintiff  against  all  of 
the  defendants.  On  motion  of  Douglass  the 
Judgment  was  set  aside,  and  a  new  trial, 
awarded.  Thereafter  Daisy  Wood  conveyed 
the  lands  in  litigation  to  defendant  Douglass, 
who  filed  a  supplemental  answer.  On  January 
3,  1805,  a  second  trial  was  -  had,  which  re- 
sulted in  a  Judgment  for  Douglass  against  all 
other  parties  to  the  action.  Isaac  Lleberman, 
as  successor  in  interest  to  Isaac  Anderson, 
on  the  2l8t  day  of  February,  1806,  made  spe- 
cial appearance,  and  filed  a  motion  asking 
the  court  to  vacate  and  set  aside  the  affidavit 
for  constructive  service.  This  motion  was  sus- 
tained. The  affidavit,  service,  and  Judgment 
as  to  Anderson  were  set  aside.  The  plaintiff 
In  error  excepted,  and  presents  the  case  to 
this  court  for  review,  and  alleges  error  in  the 
proceedings  of  the  trial  court 

The  affidavit  for  constructive  service  was 
made  In  1888.    Section  73,  c.  80,  Code  1868, 

>  For  opinion  on  motion  for  rehearing,  see  S7  Fae.  40^ 


then  In  force,  reads:  *^efore  service  can 
be  made  by  publication,  an  affidavit  must  be 
filed,  that  service  of  summons  cannot  be  made 
within  this  state,  on  the  defendant  or  de- 
fendants, to  be  served  by  publication,  and 
showing  that  the  case  is  one  of  those  men- 
tioned in  the  preceding  section.  When  such 
affidavit  Is  filed,  the  party  may  proceed  to 
make  service  by  publication."  This  section 
was  amended  by  chapter  79,  Laws  1801,  but 
the  portion  of  the  section  applicable  to  the 
question  under  consideration  remains  un- 
changed. This  section  requires  the  affidavit 
to  show  that  the  case  In  which  constructive 
service  is  desired  Is  one  of  the  cases  In  which 
such  service  Is  authorized.  The  mere  stating 
that  fact  as  a  conclusion,  "that  this  is  one  of 
the  cases  mentioned  in  section  72  of  the  Code 
of  Civil  Procedure  in  the  Laws  of  the  state  of 
Kansas,"  Is  Insufficient  and  the  service  there- 
under should  have  been  set  aside  upon  proper 
motion  made  In  time,  but  such  service  was 
not  absolutely  void,  but  gave  the  court  Juris- 
diction of  the  parties,  and  the  Judgment  ren- 
dered thereon  was  not  subject  to  collateral 
attack.  See  Claypoole  r.  Houston,  12  Kan. 
259;  Ogden  v.  Walters.  Id.  283;  Rowe  v. 
Palmer,  29  Kan.  337;  Pierce  v.  Butters,  21 
I^n.  124;  Entreken  v.  Howard,  16  Kan.  651; 
Carey  v.  Reeves,  32  Kan.  718,  6  Pac.  22; 
Bogle  V.  Gordon,  39  Kan.  31,  17  Pac.  857. 
The  Judgment  of  the  district  court  setting 
aside  the  affidavit  service,  and  Judpfment  as 
to  Aoclerson  Is  reversed,  and  the  court  direct- 
ed to  overrule  the  motion  therefor. 

MAHAN,  P.  J.,  concurring. 

McELROY,  J.  (dissenting).  I  cannot  concur 
In  the  conclusion  of  the  court  The  affidavit 
for  constructive  service  was  fatally  defective, 
in  this:  It  failed  to  "show"  that  the  case  was 
one  of  those  in  which  constructive  service  was 
authorized.  The  mere  stating  "that  this  case 
is  one  of  those  mentioned  In  section  72  of 
the  Code  of  Olvll  Procedure  In  the  Laws  of 
the  state  of  Kansas"  was  entirely  insuffi- 
cient to  bring  the  affidavit  within  the  spirit 
and  intent  of  the  law.  The  service  made 
thereunder  is  absolutely  void.  Shields  v.  Mil- 
ler, 0  Kan.  390;  Harris  v.  Clafiln.  36  Kan. 
643,  13  Pac.  830;  Patterson  T.  Patterson,  67 
Kan.  275,  46  Pac.  304. 


(9  Kan.  A.  43) 
SWEET  V.  OWENS. 
(Court  of  Appeals  of  K.insas,  Northern  Depart- 
ment, E.  D.    May  10,  1809.) 
Appeal — ^Harmless  Erbok. 
In  an  action  founded  u^n  the  alleged  false 
and  fraudulent  reprosentations  of  the  defend- 
ant it  is  not  reversible  error  for  the  court  to 
fail  to  instruct  the  jury  that  plaintiff  cannot  re- 
cover  for   incidental   remote   damage  claimed, 
where  the  court  properly  Instructed  the  Jury  as 
to  the  recoverable  damages,   and   the  verdict 
shows  the  award  to  be  within  the  pleadlogSi 
evidence,  and  instructions. 
(Syllabus  by  the  Court) 
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Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Marcus  Owens  against  Timothy  B. 
Sweet  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Fuller  &  Whitcomb,  for  plaintiff  in  error. 
Vance  &  Campbell,  for  defendant  in  error. 

McELROT,  J.  This  action  was  brought  by 
Marcus  Owens,  in  the  district  court  of  Shaw- 
nee county,  against  Timothy  B.  Sweet,  to  re- 
cover the  sum  of  $1,700,  alleged  damages  for 
false  representations.  A  trial  was  had,  which 
resulted  In  a  yerdlct  and  judgment  for-  Owens 
in  the  sum  of  $590.  The  defendant's  motion 
for  a  new  trial  was  OTerruled,  and  he  presents 
the  case  to  this  court  for  review. 

The  plaintiff  in  error  contends  that  the  court 
erred  In  overruling  his  demurrer  to  the  peti- 
tion. The  plaintiff  alleged,  in  substance,  that 
on  the  Ist  day  of  August,  1888,  he  purchased 
of  one  Hillyer  the  "following  described  real 
estate,  •  •  •  containing  10  acres,"  for  the 
sum  of  $1,000,— $500  cash,  with  $500  payable 
in  five  year!>;  that  the  deferred  payment  was 
evidenced  by  a  note  executed  to  Sheldon,  se- 
cured  by  a  trust  deed  made  to  Sweet,  as  trus- 
tee; that  while  the  note  was  made  payable  to 
Sheldon,  and  the  trust  deed  to  Sweet,  as  trus- 
tee this  plaintiff,  being  Ignorant,  unable  to 
read  or  write,  was  informed  by  Hillyer,  and 
believed,  that  be  was  executing  a  note  and 
mortgage  to  Hillyer  for  the  deferred  payment; 
that  he  never  knew  anything  to  the  contrary 
until  the  note  was  paid  and  returned  to  him 
by  Sweet;  that  the  note  was  the  property  of 
Hillyer;  that  Hillyer  represented  the  property 
to  be  free  of  all  Incumbrances,  and  made,  ex- 
ecuted, and  delivered  to  the  plaintiff  a  deed 
containing  full  covenants  of  warranty;  that 
he  took  possession  of  the  real  estate,  remain- 
ed in  possession  from  that  time  until  the 

day  of  August,  1883,  when  he  was  ousted  be- 
cause of  the  failure  of  the  title,  as  hereinafter 
set  forth;  that  at  the  suit  of  the  Keene  Five- 
Cent  Savings  Bank  against  Hillyer,  Owens, 
and  others,  to  foreclose  a  mortgage  which  cov- 
ered this  tract  of  land  as  well  as  other  lands, 
Judgment  was  rendered  in  foreclosure,  the 
lands  were  sold  to  one  Moble,  and  this  plaintiff 

was,  on  the day  of  August,  1893,  ousted 

of  the  possession  of  said  land  by  virtue  of  the 
judgment  and  sale;  that  the  plaintiff  had  no 
knowledge  that  the  premises  conveyed  to  him 
by  Hillyer  were  incumbered  until  tliat  action 
was  instituted;  that,  at  the  time  he  executed 
the  note  and  trust  deed,  Hillyer  directed  the 
plaintiff  to  pay  interest,  as  it  became  due,  at 
the  office  of  the  Kansas  Loan  &  Trust  Com- 
pany; that  the  defendant.  Sweet,  was  the  pres- 
ident and  managing  officer  of  said  company; 
that  Hillyer  had  his  office  at  the  same  place; 
that  plaintiff  did  pay  the  interest  on  said  note 
as  directed,  supposing  that  the  note  and  trust 
deed  were  the  property  of  Hillyer;  that,  there- 
fore, as  soon  as  plaintiff  was  informed  by  the 
Keene  Five-Cent  Savings  Bank  that  there  was 


an  Incumbrance  on  bis  land,  placed  by  Hill- 
yer, he  went  to  the  office  of  the  Kansas  Loan 
&  Trust  Company  to  inquire  if  Hillyer  was 
the  owner  and  holder  of  the  $500  note;  that  he 
then  and  there  met  the  defendant,  Sweet,  and 
inquired  of  him  whether  Hillyer  was  the  own- 
er and  holder  of  the  $500  note;  that  Sweet, 
knowing  that  suit  had  been  brought  to  fore- 
close a  mortgage  which  was  a  prior  lien,  and 
knowing  that,  if  plaintiff  Icnew  Hillyer  was 
the  owner  of  the  note,  the  plaintiff  could  pro- 
tect himself  from  the  payment  of  the  same, 
and  knowing  that  said  note,  in  the  hands  of 
an  innocent  purchaser,  could  be  collected,  not- 
withstanding the  failure  of  the  title  to  his 
land,  with  the  Intent  to  assist  Hillyer  to  cheat 
and  defraud  the  plaintiff,  and  to  induce  this 
plaintiff  to  pay  the  note  to  him,  so  that  he, 
the  said  Sweet  could  pay  the  same  to  Hillyer, 
without  the  knowledge  or  consent  of  this  plain- 
tiff, wrongfully,  falsely,  knowingly,  and  will- 
fully represented  to  the  plaintiff  that  Hillyer 
did  not  hold  or  own  the  note,  and  did  not  have 
any  interest  therein,  and  that  he,  the  defend- 
ant, had  purchased  the  note,  and  that  he  must 
pay  the  same  to  him,  well  knowing  that  Hill- 
yer was  the  owner,  holder,  and  the  only  person 
interested  therein;  that  the  plaintiff,  being  ig- 
norant of  the  falsity  of  the  representations, 
believing  them  to  be  true,  and  confiding  in  the 
representations  so  made  by  the  defendant 
Sweet,  paid  the  note  to  him,  who  secretly,  de- 
ceitfully, with  the  intent  to  cheat  and  defraud 
this  plaintiff,  received  the  money,  and  paid  the 
same  to  Hillyer  without  the  knowledge  or  con- 
sent of  the  plaintiff;  that  the  amount  so  paid 
by  this  plaintiff  to  Sweet  was  $500,  with  Inter- 
I  est  amounting  to  the  sum  of  $700,  which 
amount  he  was  damaged  by  the  false  represen- 
tations of  the  defendant  Sweet.  The  plaintiff 
further  says  that  by  reason  of  the  false  and 
fraudulent  representations,  he  lost  the  land,  to 
his  damage  in  the  further  sum  of  $1,000.  The 
plaintiff  further  says  that  his  first  discovery 
of  the  fraud  so  practiced  on  him  by  said  de- 
fendant was  within  two  years;  that  the  first 
knowledge  he  had'  that  the  representations 
were  false,  fraudulent  that  he  had  been  de- 
ceived by  the  defendant  and  that  Hillyer  was 
at  that  time  the  actual  owner  of  the  note,  was 
in  September,  1892. 

The  demurrer  to  the  petition  wag  properly 
overruled.  The  petition  states  a  cause  of  ac- 
tion. If  Sweet  made  the  false  representa- 
tions set  out  in  the  petition,  and  Owens  l>e- 
lieved  them  to  be  true,  acted  upon  them,  and 
parted  with  his  money,  he  is  entitled  to  re- 
cover the  amount  thereof,  with  Interest. 

It  is  contended  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  requested. 
The  court  very  properly  refused  the  instruc- 
tions requested.  The  Instructions  given  by 
the  court  were  very  full,  complete,  and  fully 
informed  the  jury  as  to  the  measure  of  the 
recoverable  damages.  The  court  instructed 
the  jury:  "In  order  that  plaintiff  may  avail 
himself  of  the  fraud  set  up  in  his  petition 
in  this  case,  you  must  believe  from  the  evl- 
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dence,  not  only  that  tbe  etatements  or  repre- 
sentations set  forth  in  tbe  petition  were  made 
by  the  defendant,  but  that  such  statements 
and  representations  were  false,  that  they 
were  made  with  intent  to  deceive  and  defraud 
the  plaintiff,  and  tbat  plaintiff  was  induced 
thereby  to  part  with  his  money,  and  that  he 
has  sustained  dama^  by  reason  thereof." 

It  is  also  contended  that  the  court  erred 
In  rendering  Judgment  in  favor  of  tbe  plain- 
tiff. The  principal  facts  In  the  case,  as  dis- 
closed by  the  record,  are  as  follows:  HiUyer, 
in  March,  1895,  was  the  owner  of  82  acres  of 
land  in  Shawnee  county,  on  which  he  made 
a  trust  deed  to  Sweet,  trustee  for  E.  M.  Shel- 
doQ,  to  secure  the  payment  of  $3,000.  The 
Sheldon  paper  was  afterwards  sold  and  trans- 
ferred to  the  Keene  Five-Cent  Savings  Bank. 
In  August,  1885,  Hillyer  sold  and  conveyed, 
by  general  warranty  deed,  a  10-acre  tract  of 
this  land  to  Owens  for  $l,toO.  The  deed 
made  no  reference  to  the  prior  Incumbrance. 
Owens  paid  the  purchase  price  by  the  convey- 
ance to  Hillyer  of  a  tract  of  land,  and  by 
executing  a  note,  payable  to  E.-  M.  Sheldon, 
dve  years  after  date,  in  the  sum  of  $500,  se- 
cured by  a  trust  deed  upon  the  premises  to 
Sweet,  as  trustee.  Sheldon  and  Sweet  were 
at  the  time  treasurer  and  president  of  the 
Kansas  I«an  &  Trust  Company.  Owens  pur- 
chased tbe  land  for  use  as  a  truck  garden. 
The  Keene  Five-Cent  Savings  Bank,  on  tbe 
ZSHi  day  of  December,  1887,  brought  an  ac- 
tion In  foreclosure  upon  the  $8,000  mortgage. 
In  which  Owens,  Sweet  as  trustee,  and  others 
were  made  defendants.  March  29,  1882, 
Owens  filed  an  amended  answer,  alleging  the 
purchase  of  the  10-acre  tract  of  land  In  Feb- 
ruary, 1885;  tbat  he  was  in  possession  at  the 
time  of  the  execution  of  the  $3,000  mortgage; 
that  before  the  payment  of  the  $500  mortgage 
he  learned  of  the  prior  mortgage,  and  that 
he  paid  the  money  to  Sweet,  who  was  author^ 
Ized  to  and  did  receive  the  same  as  trustee 
for  the  holder  of  the  prior  mortgage,  in  full 
payment  of  the  $500  mortgage;  that,  on  pay- 
ment of  the  money  to  Sweet,  he  agreed  to 
release  tbe  prior  mortgage  as  to  the  land 
owned  by  Owens.  The  action  of  the  Keene 
Five-Cent  Savings  Bank  was  tried  in  Sep- 
tember, 1892,  and  Judgment  rendered  holding 
Owens'  Interest  subordinate  to  the  mortgage. 
Owens'  land  was  sold  for  the  satisfaction  of 
the  $3,000  mortgage,  and  his  title  extinguish- 
ed. Thereafter  he  repurchased  the  land  for 
the  sum  of  $600.  When  Owens  purchased  the 
land  from  HUlyer,  his  place  of  business  was 
in  the  office  of  tbe  Kansas  Loan  &  Trust 
Company,  and  when  the  deferred  payment 
became  due  he  paid  the  $500  note  at  that 
place.  Owens  was  able  to  read  but  little, 
and  entirely  ignorant  as  to  all  matters  of 
conveyance,  commercial  paper,  and  land  ti- 
tles. As  to  the  facts  above  set  out,  there 
was  but  little  dispute.  The  plaintiff,  at  tbe 
trial,  contended  that  as  he  was  unable  to 
read,  he  believed  at  all  times  tbat  his  note 


and  mortgage  were  made  to  Hillyer  direct; 
that  at  the  time  he  purchased  and  received 
bis  deed  to  tbe  10-acre  tract  he  did  not  know 
there  was  any  Incumbrance  on  the  land;  tbat 
the  first  knowledge  be  had  of  the  existence 
of  any  incumbrance  was  after  the  foreclosure 
proceedings  were  instituted;  that  when  he 
was  Informed  of  tbe  mortgage  upon  bis  land, 
other  than  the  one  executed  by  himself,  he 
went  immediately  to  the  office  of  tbe  Kansas 
Loan  &  Trust  Company,  and  Inquired  of 
Sweet  concerning  the  same;  that  Sweet  in- 
formed him  there  was  such  a  mortgage,  but 
tbat  the  same  would  not  Intertere  with  him, 
—to  go  ahead,  pay  up,  he  would  not  be  trou- 
bled; that  Sweet  informed  him  that  he  liad 
bought  the  note,  and  that  Hillyer  nor  any 
other  person  had  anything  to  do  with  It;  that 
he,  relying  upon  the  statements,  paid  the 
amount  of  the  note  to  Sweet  who  Immediate- 
ly turned  the  money  over  to  Hillyer,  witbont 
his  knowledge  or  consent  Upon  the  other 
hand,  HiUyer  testified  that  he  fully  explained 
the  note  and  the  trust  deed  at  the  time  of 
their  execution;  tbat  he  explained  all  about 
the  prior  mortgage,  together  with  the  ar- 
rangements which  existed  for  the  payment 
thereof.  Sweet  also  testified  that  no  money 
was  paid  to  him  by  Owens;  that  all  pay- 
ments that  were  made  were  either  made  to 
Hillyer  or  to  tbe  Kansas  Loan  &  Trust  Com- 
pany; "that  he  knew  nothing  about  the  10- 
acre  tract  of  land  nor  about  Its  purchase"; 
that  he  had  a  conversation  with  Owens  after 
the  Ist  of  January,  1888;  that  "he  came  In, 
and  commenced  talking  with  me  about  the 
Keene  Five-Cent  mortgage  on  the  Hillyer  tract 
of  land;  asked  my  Judgment  about  It  and 
its  effect  upon  him  and  his  mortgage.  I  told 
him  I  did  not  know  until  a  short  time  before 
what  land  was  in  this  mortgage.  I  explained 
to  him  that  I  thought  the  other  land  would 
bring  enough  to  pay  the  debt;  that  Gregory 
had  made  arrangements  for  tbe  part  be  own- 
ed; that  other  parties  who  bad  bought  from 
Gregory  and  assumed  the  mortgage,  and  bad 
arranged  to  settle  their  part  of  It  and,  if  the 
sale  went  on  as  then  likely,  that  they  would 
pay  all  of  the  debt  I  referred  to  tbe  Keene 
Five-Gent  foreclosure  sale.  I  made  no  state- 
ment as  to  who  owned  the  $500  note."  In 
short  be  denied  practically  all  the  conversa- 
tions and  statements '  alleged  by  Owens  to 
have  been  made  by  him.  Upon  this  conflict- 
ing testimony,  the  Jury  returned  a  general 
verdict  finding  for  the  plaln^ff  against  tbe 
defendant  This  was  a  very  proper  case  to 
submit  to  a  Jury,  and  one  peculiarly  within 
the  province  of  the  jury  to  determine.  Inas- 
much as  tbe  Jury  found  tbe  Issues  in  favor  of 
tbe  plaintiff  and  against  the  defendant  the 
court  properly  rendered  Judgment  upon  tbe 
verdict  The  Judgment  is  supported  by  the 
evidence  and  by  the  law.  From  what  we 
have  said  it  follows  that  tbe  court  properly 
overruled  the  motion  for  a  new  trial.  Tbe 
Judgment  is  affirmed. 
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Mcpherson  t.  wolflbt. 

(Coart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Mar  10,  1889.) 

DBOKDXNT'B  £8T^TB  —  CLASSmOATION  ov  Claikb. 

Probate  courts  hare  jnrladictioS  to  cor- 
rect the  classification  of  claims  allowed  against 
the  estates  of  deceased  persons  at  a  term  of 
court  subsequent  to  the  allowance  and  errone- 
out  classliication  thereof. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Nemaha  county; 
E.  M.  Emery,  Judge. 

Action  by  Ella  McPherson  against  Theo- 
dore Wolfley,  administrator  of  N.  Morris. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

J.  E.  StlllweU  and  J.  E.  Taylor,  for  plain- 
tiff in  error.  S.  K.  Woodworth,  for  defendant 
In  error.' 

MAHAN,  P.  J.  There  are  two  questiiHia 
presented  by  the  record  and  by  the  assign- 
ments of  error  In  the  brief.  PlaintifTs  claim 
was  allowed  by  the  probate  court  against  the 
estate  of  the  defendant's  intestate.  It  was 
erroneously  classed  as  a  fifth-class  claim. 
Subsequently,  on  her  motion,  the  probate 
court  corrected  the  classification,  and  as- 
signed It  to  the  second  class.  The  adminis- 
trator appealed  from  this  classification  of  the 
probate  court  to  the  district  court,  where  this 
order  correcting  the  classification  was  re- 
versed, upon  the  ground  that  the  probate 
court  had  no  jurisdiction  to  make  the  order 
correcting  the  classification.  Under  the  stat- 
ute in  relation  to  the  administration  of  the 
estate  of  decedents,  both  the  administrator 
and  the  probate  court  are  required  to  class- 
ify claims  presented  and  allowed.  The  class- 
ification is  no  part  of  the  judgment  of  al- 
lowance, and  no  notice  is  required  to  be  giv- 
en thereof.  The  law  defines  to  what  class  a 
claim  shall  be  assigned.  The  record  In  this 
case  disclosed  to  which  class  the  plaintiff's 
claim  belonged,  under  the  statute.  The  class- 
ification was  erroneous.  The  question  pre- 
sented is,  bad  the  probate  court  Jurisdiction 
to  correct  it?  We  think  this  should  be  an- 
swered In  the  affirmative.  Upon  the  argu- 
ment and  In  the  brief  it  is  contended  that 
the  application  was  mada  too  late,— beyond 
the  time  limited  by  the  statute  for  making 
such  amendments  or  corrections.  This  ques- 
tion was  not  presented  to  the  probate  court, 
nor  was  It  presented  to  the  district  court 
The  judgment  of  the  district  court  reversing 
the  order  of  the  probate  cotut,  classifying  the 
claim,  proceeds  entirely  upon  the  proposition 
that  the  probate  court  bad  not  jurisdiction  to 
make  the  order  correcting  the  classification; 
hence  the  question  of  time  is  not  in  the  case. 
The  abstract  required  to  be  kept  by  the  pro- 
bate court  disclosing  the  claims  allowed,  and 
their  classification,  Is  not  designed  to  fix  the 
right  of  claimants  against  the  estate,  but  to 
facilitate  the  performance  of  the  duties  of  the 
administrator  In  the  administration  of  the 
6TP.-17 


estate.  The  Judgment  of  allowance  disclos- 
ing clearly  the  class  to  which  the  claim  bje- 
longed,  the  probate  judge  being  his  own 
clerk,  we  assume  that  it  was  a  derical  error, 
which  might  be  conected,  at  any  time  while 
the  court  retained  JurlBdictlon  of  the  proceed- 
ing, upon  notice,  which  was  duly  given.  The 
classification  is  not  such  a  final  judgment  as 
to  be  conclusive.  It  may  be  appealed  from; 
as  can  an  error  approving  an  annual  account, 
yet  it  is  within  the  province  of  the  court  to 
correct  it,  as  was  said  by  the  supreme  court, 
in  relation  to  annual  settlements,  in  Musick 
y.  Beebc,  17  Kan.  52.  This  view  la  likewise 
supported  by  the  judgment  of  the  supreme 
court  in  Toble  v.  Commissioners,  20  Kan.  14; 
Clevengtf  v.  Hansen,  4A  Kan.  182,  24  Pac. 
61.  We  are  of  the  opinton  that  the  probate 
court  had  ample  power  to  correct  this  classi- 
fication at  a  term  after  the  prior  classification 
was  made.  It  follows  that  the  conclusion 
reached  by  the  district  court,  that  the  pro- 
bate court  was  without  authority  thereto,  is 
erroneous,  and  must  be  reversed. 

WELLS,  J.,  not  sitting. 


OOOLBY  V.  NOYBS  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1809.) 

HOXBSTIAD  —  EVIDENCS  —  APFBAI.   AND    EbBOB. 

1.  On  a  trial  of  right  of  homestead,  refusal 
to  admit  in  evidence  the  deed  to  claimant  is 
not  error,  where  the  defendant's  answer  admits 
claimant  s  ownership. 

2.  In  an  action  to  restrain  the  sale  of  proper- 
ty on  the  ground  that  it  constituted  a  home- 
stead, the  findings  of  the  court  in  favor  of  de- 
fendant will  not  be  disturbed,  where  there  is 
some  evidence  to  sustain  the  general  finding, 
however  unjust  the  judgment  may  seem. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Mrs.  C.  Cooley  against  0.  W. 
Noyes  and  others  to  enjoin  the  sale  of  real 
property  claimed  by  plaintiff  as  a  homestead. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

S.  B.  Isenhart,  for  plaintiff  in  error.  Jet- 
more  &  Jetmore,  for  defendants  in  error. 

PER  CURIAM.  Plaintiff  in  error  sought 
to  enjoin  the  defendants  from  selling  a  piece 
of  real  property  on  the  ground  that  the  same 
was  her  homestead.  It  appears  from  the  rec- 
ord that  she  bad  been  the  wife  of  one  Mar- 
tinean.  The  judgment  under  which  the  sale 
was  being  tnade  was  rendered  in  the  circuit 
court  of  Shawnee  county  on  the  9th  of  Feb- 
ruary, 1883,  and  was  certified  to  the  district 
court,  under  the  statute  creating  the  circuit 
court  of  Shawnee  county,  on  the  20th  day  of 
February,  1893;  and  on  the  same  day  execu- 
tion was  issued,  and  returned  "No  property." 
On  the  5th  day  of  May,  1895,  the  execution 
was  Issued  upon  which  sale  was  being  made. 
The  property  was  set  off  to  the  plaintiff  as 
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alimony  in  a  suit  by  the  plaintiff's  liusband 
against  her  for  divorce.  This  decree  is  dated 
March  9,  1895.  It  appears,  however,  that  at 
that  time  the  legal  title  stood  in  the  name  of 
one  Hoyie,  in  trust  for  the  husband,  Mar- 
tineau:  that  the  husband  had  agreed  before 
the  decree  that,  if  she  would  not  resist  the 
suit  for  divorce,  he  would  cause  this  property 
to  be  set  off  to  her,  free  of  all  incumbrances. 
Hoyle  and  wife  conveyed  the  property  to  her 
on  the  30th  of  March,  1S95,  pursuant  to  this 
arrangement  and  the  decree  of  the  court.  Exe- 
cution was  levied  upon  the  property  May  5, 
1895.  The  defendants  admitted  that  the  prop- 
erty was  the  plaintiff's,  and  admitted  the  levy 
and  the  proceedings  thereunder;  denied  that 
the  plaintiff  wag  entitled  to  a  homestead;  de- 
nied that  she  was  the  head  of  a  family;  de- 
nied that  she  ever  occupied  the  property  as  a 
homestead,  or  intended  in  good  faith  so  to  do. 
The  case  was  tried  before  the  court,  and  the 
findings  upon  the  evidence  are  as  follows: 
"Whereupon  the  court,  having  duly  consider- 
ed said  cause,  do  find  generally  in  favor  of 
the  defendant  and  against  the  plaintiff,  and 
that  the  restraining  order  and  temporary  in- 
junction heretofore  obtained  was  wrongfully 
obtained,  and  ought  not  to  have  been  grant- 
ed." It  was  thereupon  adjudged  that  the 
plaintiff  take  nothing  by  her  action,  and  the 
defendants  recover  their  costs  against  her. 

The  assignments  of  error  are:  First,  the 
court  erred  In  denying  the  motion  for  a  new 
trial;  second,  that  it  erred  in  refusing  to  ad- 
mit in  evidence  the  deed  from  plaintiff's  son 
to  her;  third,  that  the  court  erred  in  render- 
ing judgment  against  the  plaintiff  and  for  the 
defendants;  fourth,  the  court  erred  in  render- 
ing a  judgment  which  was  not  sustained  by 
any  evidence;  fifth,  that  the  court  erred  In 
rendering  a  judgment  against  the  plaintiff 
which  was  not  sustained  by  sufficient  evi- 
dence; sixth,  that  the  court  erred  in  dissolving 
the  injunction,  and  In  holding  that  the  prem- 
ises were  not  the  plaintiff's  homestead;  sev- 
enth, that  the  court  erred  In  holding  and  de- 
ciding that  the  plaintiff  was  not  the  real  par- 
ty In  Interest,  and  could  not,  therefore,  main- 
tain her  action  against  the  defendants,  after 
the  defendants  had  admitted  in  their  answer 
that  the  plaintiff,  at  the  commencement  of  the 
action,  and  for  a  long  time  prior  thereto,  was 
the  owner  of  the  premises.  Considering  the 
assignments  In  their  order,  we  answer  the 
first  by  saying  that  nothing  Is  pointed  out  in 
the  record  which  would  require  the  court  to 
sustain  the  motion  for  a  new  trial.  The  sec- 
ond assignment  of  error  Is  founded  upon  the 
facts  that  after  the  levy  was  made,  and  while 
the  plaintiff  and  her  son  were  occupying  a 
house  in  St.  Louis,  Mo.,  she  made  a  deed  to 
the  proi)crty  to  her  son,  D.  G.  Cooley,  as  they 
both  say  in  their  testimony,  simply  to  enable 
her  to  better  hold  the  property  as  her  home- 
stead as  against  the  defendants.  Subsequent- 
ly the  son  made  a  deed  reconveying  the  prop- 
erty to  his  mother.  The  evidence  is  that  there 
was  no  consideration  for  either  of  the  deeds. 


The  fact  of  the  first  conveyance  was  disclosed 
by  the  evidence  of  the  plaintiff  herself,  and 
was  immaterial.  It  was  addressed  to  no  Is- 
sue In  the  case.  As  was  said  in  the  fourtli 
assignment,  it  was  solemnly  admitted  in  the 
pleadings  that  the  property  belonged  to  the 
plaintiff.  The  deed  by  the  son  to  the  mother 
was  Immaterial  evidence,  as  was  the  fact  that 
the  property  had  been  conveyed  by  her  to  him 
in  the  first  place,  and  hence  it  was  not  error 
to  reject  it  To  the  third,  fourth,  fifth,  and 
sixth  assignments  of  error,  it  Is  sufficient  to 
say  that  there  Is  some  evidence  in  the  record 
sustaining  the  general  finding  of  the  court,  al- 
though the  only  witnesses  examined  in  re- 
spect to  the  questions  involved  in  the  home- 
stead claim  were  the  plaintiff  and  her  son, 
who  both  testified  that  It  was  their  Intention 
CO  return  to  Topeka  and  occupy  the  premises 
in  the  fall  of  1895;  that  some  personal  prop- 
erty of  the  plaintiff  was  in  the  building  on 
the  premises  at  the  time  of  the  decree  and  at 
the  time  of  the  conveyance.  Yet  it  is  admit- 
ted in  the  evidence  of  Iwth  of  them  that  they 
never  had  occupied  the  property  as  a  home- 
stead, more  than  to  have  these  articles  of  per- 
sonal property  stored  on  the  premises;  that 
the  property  was  occupied  at  the  time  it  was 
conveyed  to  her,  and  at  the  date  of  the  de- 
cree, by  a  tenant  under  a  contract  for  a  year; 
that  she  might  have  obtained  possession  at 
the  time,  but  did  not,  left  the  tenant  in  pos- 
session, and  went  to  St.  Louis  and  joined  her 
son,  and  occupied  a  house  with  him  there, 
and  to  visit  her  brother  and  friends,  liecause 
she  preferred  to  do  that  under  the  embar- 
rassing circumstances  in  which  she  was  at  the 
time  placed  by  rea.son  of  the  divorce  proceed- 
ings, and  other  matters  disclosed  by  the  rec- 
ord, which  it  Is  unnecessary  to  mention.  Ttere 
Is  some  evidence  to  sustain  the  judgment  of 
the  court.  That  being  the  case,  we  have  not 
Jurisdiction  to  make  further  inquiry.  See 
Railway  Co.  v.  Moore  (Kan.  Sup.)  55  Pac. 
344;  Id.  (Kan.  App.)  53  Pac.  775.  Upon  the 
facts  of  that  case,  there  was  much  better 
ground  for  the  Interference  of  the  court  than 
there  Is  In  this  ease.  It  would  seem  there- 
from that  if  there  Is  any  evidence  whatever 
to  sustain  the  judgment  of  the  district  court, 
however  unjust  the  Judgment  may  seem,  we 
have  no  right  to  enter  upon  such  an  inquiry. 
The  judgment  of  the  district  court  must  be 
affirmed. 


BLAUW  T. 


(9  Kan.  App.  S6> 
LOVR 


(0>nrt  of  Appeals  of  Kansas.  Northern  Depart- 
ment E.  D.    May  10,  1899.) 

Indians — Cohvetakos  op  Rbaltt — Jtjbisdiotiox 
— Pabtition. 
1.  Where  a  patent  conrejing  lands  to  an  In- 
dian under  the  provisions  of  law  contained  a 
Eroviso  that  "said  lands  shall  never  be  sold 
y  the  patentee  or  his  heirs,  without  the  con- 
sent of  the  secretary  of  the  interior  for  the  timo 
l>eing."  said  patentee  died,  and  the  lands  were 
partitioned  among  his  heirs,  and  the  one  to 
whom  the  laud  in  controversy  was  allottnd  soUl 
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and  conveyed  the  same  to  another  one  of  the 
heirs  of  the  patentee,  with  the  consent  of  the 
secretary  of  the  interior,  held,  that  the  Indian 
title  thereto  then  became  extinguished,  and  it 
could  henceforth  be  transferred  as  other  lands. 

2.  Where  a  i>etition  was  filed  in  the  district 
court,  setting  up  the  respective  interests  of 
the  parties  thereto  in  certain  real  estate  within 
its  territory,  and  asking  partition  thereof,  and 
the  parties  were  regularly  before  the  court,  held, 
that  said  court  had  jurisdiction  to  hear  and  de- 
termine the  matters  in  issue,  and  its  judgment 
thereon  is  not  void. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Johnson  comity; 
John  T.  Burrls,  Judge. 

Actloa  by  Anna  M.  Love  against  Ferdinand 
C.  Blauw.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Junius  W.  Jenkins,  for  plaintiff  In  error. 
J.  P.  Hind  man,  for  defendant  In  error. 

WELLS,  J.  This  action  was  originally  In- 
stituted by  the  defendant  In  error  against  the 
plaintiff  in  error  in  the  district  court  of  John- 
son county  to  recover  10  acres  of  land.  Said 
land  was  a  part  of  a  larger  tract  allotted  to 
Capt.  Joseph  Parks,  a  Shawnee  Indian,  under 
the  treaty  of  May  10,  1854.  A  patent  was 
issued  to  him  under  the  provisions  of  the  act 
of  congress  approved  March  3,  1859.  Said 
patent  contained  a  stipulation  prescribed  by 
the  secretary  of  the  interior  under  the  au- 
thority of  an  act  of  congress  "that  said  lands 
should  never  be  sold  or  conveyed  by  the  gran- 
tee or  bis  heirs  without  the  consent  of  the 
secretary  of  the  interior  for  the  time  being." 
After  the  death  of  the  patentee  the  lands 
descended  one-half  to  his  daughter,  Sally  Rog- 
ers, and  one-fourth  each  to  his  granddaugh- 
ters, Catherine  Donaldson  and  Rebecca  Don- 
aldson. In  an  action  of  i)artltion,  which  was 
affirmed  by  the  supreme  court,  the  land  In 
controversy  was  set  off  to  Sally  Rogers,  who 
afterwards  conveyed  It  to  Catherine  and  Re- 
becca Donaldson  by  a  deed  which  was  ap- 
proved by  the  secretary  of  the  Interior,  and 
later  It  was  fully  conv^ed  to  Catherine,  who 
was  then  the  wife  of  a  white  man  named 
Swartzell,  who  died,  and  she  afterwards  mar- 
ried the  plaintiff  in  error,  Ferdinand  C. 
Blauw.  Soon  after  her  remarriage  she  and 
her  husband  deeded  a  large  lot  of  land,  in- 
cluding that  in  controversy,  to  her  three  sons, 
Charles  T.,  John  A.,  and  Elmer  O.  Swarbiell, 
reserving  to  herself  a  life  estate  therein. 
Afterwards  she  brought  an  action  of  partition 
against  her  three  sons  In  the  district  court  of 
Johnson  county,  and  caused  her  life  estate  to 
be  valued  and  set  off  to  her  in  a  specific  por- 
tion of  said  lands.  The  land  In  controversy 
was  among  the  lands  so  assigned  to  her  as 
her  sole  property  in  said  partition  proceed- 
ings. Thereafter  Catherine  Blauw  died,  leav- 
ing, as  her  sole  heirs  at  law  under  the  statutes 
of  Kansas,  her  husband  and  three  sons  here- 
inbefore named.  Her  husband  remarried, 
and  afterwards,  by  proceedings  In  the  probate 
court,  one-half  of  his  wife's  land  was  allotted 
to   blm,   including   the  land  in  controversy. 


Catherine  Blauw  and  her  husband  continuous- 
ly resided  upon  the  land  allotted  her,  includ- 
ing that  in  controversy,  until  her  death;  and 
the  husband  continued,  and  still  continues,  to 
occupy  the  land  allotted  him  by  the  probate 
court.  The  Swartzells,  sons  of  Mrs.  Blauw, 
made  a  deed  for  the  lands  allotted  by  the 
probate  court  to  the  plaintiff  In  error  to  Anna 
M.  Love,  the  defendant  in  error,  who  brought 
this  action.  A  Jury  was  waived,  the  cause 
tried  to  the  court,  who  made  findings  of  fact 
and  conclusions  of  law,  and  rendered  Judg- 
ment for  the  plaintiff. 

The  first  contention  Is  over  the  correctness 
of  the  conclusion  of  the  trial  court:  "At  the 
time  of  the  execution  and  delivery  of  the  deed 
from  Catherine  Blauw  and  F.  C.  Blauw  to 
John  A,  Charles  T.,  and  Elmer  O.  Swartzell 
to  the  lands  In  controversy,  referred  to  In  the 
ninth  special  finding  of  fact,  and  at  the  time 
of  the  proceedings  in  partition  by  said  Cather- 
ine Blauw  against  said  Swartzells,  minor  chil- 
dren of  said  Catherine,  referred  to  In  the 
ninth  special  finding  of  fact,  and  at  the  time 
of  the  proceedings  In  the  probate  court  of 
Johnson  county,  Kansas,  by  said  F.  C.  Blauw, 
for  allotment,  referred  to  In  the  tenth  sfiecial 
finding  of  £apt,  the  Indian  title  to  said  lands 
had  never  been  extinguished,  and  said  lands 
were  still  Shawnee  Indian  lands,  and  not  le- 
gally subject  to  conveyance  except  by  deed 
approved  by  the  secretary  of  the  Interior." 
It  seems  to  us  that  the  partition  proceedings 
affirmed  by  the  supreme  court  In  3  Kan.  374, 
vested  the  whole  of  the  title  to  the  land  in 
controversy  In  Sally  Rogers;  and  when  she, 
by  the  approval  of  the  secretary  of  the  In- 
terior, deeded  It  to  Catherine  and  Rebecca, 
the  restriction  in  the  patent  was  no  longer 
operative.  Capt  Parks'  heirs  had  conveyed 
it  with  the  consent  of  the  secretary  of  the 
Interior,  and  the  title  thereto  was  henceforth 
in  the  same  condition  as  If  no  restriction  had 
ever  been  placed  upon  Its  sale  and  convey- 
ance. See  Ingrabam  v.  Ward,  56  Kan.  550, 
44  Pac.  14. 

The  next  question  is  as  to  whether  the 
decree  In  the  Johnson  county  district  court 
making  partition  of  the  lands  between  Cath- 
erine Blauw  and  her  sons  was  void;  not 
were  said  proceedings  erroneous,  but  were 
they  absolutely  void?  If  the  court  had  (1) 
Jurisdiction  of  the  parties,  (2)  Jurisdiction  of 
the  general  subject-matter,  and  (3)  Jurisdiction 
of  the  particular  matter  which  the  judgment 
professes  to  decide,  then  Its  Judgment,  how- 
ever erroneous,  is  valid.  That  the  court  had 
Jurisdiction  of  the  parties  and  of  the  general 
subject-matter,  the  partition  of  real  estate  in 
Its  territory,  there  Is  no  doubt.  Did  It  have 
Jurisdiction  of  the  particular  matter  which  the 
Judgment  professes  to  decide?  It  had  Juris- 
diction to  make  partition  of  real  estate  among 
the  parties  interested  therein.  The  parties 
were  before  It  The  petition  stated  facts 
from  which  the  court  was  required  to  deter- 
mine If  the  plaintiff  was  entitled  to  the  re- 
lief sought.    This  Invoked  the  Judgment  of 
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the  court,  and  whether  that  Judgment  was 
right  or  wrong  cannot  be  now  Inquired  Into. 
We  conclude  the  partition  was  not  void. 

The  allotment  of  one-half  of  his  wife's 
homestead  to  the  plaintiff  in  error  bj  the 
probate  court  does  not  require  further  con- 
sideration, as  we  have  already  found  that  the 
Indian  title  thereto  had  been  previously  ex- 
tinguished. The  conclusion  that  the  Indian 
title  still  remained  was  evidently  the  ground 
upon  which  the  proceedings  were  held  void. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  said  court  directed  to  render 
Judgment  for  the  defendant,  the  plaintiff  in 
error  here,  upon  the  findings  of  fact  therein 
made. 


(»  Kan.  App.  S9) 

STATE  V.  MARSHALL. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1869.) 
Assault  with  Intent  to  Kju/— Vkemot. 
In  the  trial  of  M.,  charged  with  felonious 
assault   with    a    deadly    weapon,    with    malice 
aforethought,  with  intent  then  and  there  to  un- 
lawfully and  feloniously  kill  and  murder,  a  ver- 
dict returned,    "We,   the  jury  Impaneled   and 
sworn  in  the  above-entitled  cause,  do,  upon  our 
oaths,  find  the  defendant  guilty  of  assault  and 
battery,"  is  not  open  to  objection  for  the  reason 
that  it  fails  to  specify  the  degree  of  offense 
upon  which  the  verdict  Is  had. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

Clarence  Marshall  was  convicted  of  assault 
with  Intent  to  kill,  and  brings  error.  Affirm- 
ed. 

Crane  &  Woodbum,  for  plaintiff  In  error. 
H.  F.  Graham,  Co.  Atty.,  and  0.  W.  Noble, 
for  the  State. 

McELSOY,  3.  The  appellant  was  tried 
and  convicted  In  the-  district  court  upon  an 
information  charging,  in  substance,  "that 
Clarence  Marshall  did,  unlawfully,  felonious- 
ly, on  purpose,  and  of  malice  aforethought, 
make  an  assault  upon  one  A.  A.  Clark  with  a 
certain  pitchfork,  a  dangerous  and  deadly 
weapon,  with  malice  aforethought,  with  the 
intent  then  and  there,  unlawfully,  feloniously, 
on  purpose,  and  with  malice  aforethought,  to 
kill  and  murder."  The  Jury  returned  the 
following  verdict:  "We,  the  Jury  impaneled 
and  sworn  In  the  above-entitled  cause,  do, 
upon  our  oaths,  find  the  defendant  guilty  of 
assault  and  battery."  The  defendant  object- 
ed to  the  reception  of  the  verdict,  for  uncer- 
tainty, because  It  was  not  responsive  to  the 
information;  that  it  was  contrary  to  the  law 
and  the  evidence.  The  objection  was  over- 
ruled, the  verdict  approved,  and  the  defend- 
ant sentenced  to  pay  a  fine  of  $200  and  the 
costs  of  the  action,  and  that  he  be  committed 
to  the  Jail  until  the  fine  and  costs  were  paid. 

The  appellant  contends  that  the  verdict  is 
fatally  defective,  for  the  reason  that  it  does 
not  state  that  the  Jury  find  the  defendant 


guilty  of  the  assault  and  battery  included  in 
the  charge  of  assault  with  Intent  to  kill,  nor 
of  assault  and  battery  as  charged  in  the  in- 
formation; that  the  assault  and  battery  char- 
ged in  the  information  was  committed  with 
a  pitchfork,— a  dangerous  and  deadly  weapon; 
that  the  evidence  shows  the  assault  and  bat- 
tery of  which  the  appellant  was  convicted 
was  committed  with  a  stick  (that  is,  with  the 
handle  of  a  pitchfork),  and  is  therefore  not 
the  assault  and  battery  charged;  that  the 
court  erred  in  not  requiring  the  Jury  to  amend 
their  verdict  so  as  to  read,  "guilty  of  assault 
and  battery  as  charged  in  the  information." 
Marshall  and  Clark  were  working  In  a  hay 
camp  in  Jackson  county.  They  disputed  con- 
cerning the  details  of  the  work,  which  re- 
sulted In  Marshall  beating  and  wounding 
Clark.  Marshall  procured  a  pitchfork,  with 
which  he  beat  and  wounded  Clark.  He  ' 
struck  at  Clark  at  least  one  blow  with  the 
pitchfork.  This  was  quickly  followed  by 
others,  until  the  defendant  was  prevented 
from  doing  further  harm  by  his  fellow  work- 
men. At  some  time  during  the  encotmter 
the  pitchfork  was  broken.  Thereafter  he 
used  the  handle,  or  the  greater  portion  of  It 
Clark  received  a  severe  wound  on  the  head, 
a  lacerated  hand,  a  fractured  arm,  and  was 
badly  bruised  and  woimded.  It  appears  that 
Marshall  selected  his  own  weapon,  a  pitch- 
fork, with  which  to  subdue  his  antagonist 
and  broke  the  instrument,  not  on  purpose  to 
secure  the  handle  for  use  as  a  dub,  but  broke 
it  accidentally  while  using  It  as  a  weapon. 
The  law  will  not  hold  one  guiltless  who  uses 
xspon  his  fellow  man  a  dangerous  or  deadly 
weapon,  for  the  reason  that  such  weapon 
becomes  less  dangerous  or  deadly  by  use,  and 
through  no  design  on  the  part  of  the  assail- 
ant There  Is  no  variance  between  the'  al- 
leged weapon  and  the  one  used.  The  weapon 
alleged  was  used  until  by  accident  it  became 
loss  dangerous,  but  for  all  intents  it  remained 
the  same. 

The  information  charged  the  defendant 
with  a  felony,  under  section  39  of  the  Code, 
and  also  chiu^ed  an  assault  and  battery, 
under  section  41.  The  Jury  found  the  defend- 
ant guilty  of  the  lesser  offense.  The  appel- 
lant relies  on  State  v.  Scarlett  67  Ean.  252, 

45  Pac  602;   State  v.  Pickering,  57  Kan.  326, 

46  Pac.  314;  State  v.  O'Shea,  (Kan.  Sup.)  53 
Pac.  876;  and  section  239,  Code  O.  Proc.: 
"Upon  a  trial  of  any  indictment  or  informa- 
tion for  any  offense  where  by  law  there  may 
be  conviction  of  different  degrees  of  such  of- 
fense, the  Jury,  If  they  convict  the  defendant 
shall  specify  In  their  verdict  of  what  degree 
of  the  offense  they  find  the  defendant  guilty." 
In  the  Scarlett  Case  the  defendant  was  char- 
ged under  section  42  of  the  Ck>de,  regulating 
crimes  and  punishments,  which  necessarily 
Included  all  the  degrees  defined  by  that  sec- 
tion, but  also  assault  and  l>attery  and  simple 
assault  Tlie  verdict  failed  to  specify  the  de- 
gree of  tiie  offense  of  which  the  Jury  con- 
victed the  defendant,  and  the  court  held  the 
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verdict  defective  for  that  reason.  Had  the 
Jury  set  forth  In  the  verdict  all  the  findings 
necessary  to  constitute  the  crime  described 
nnder  section  42,  the  verdict  would  have 
been  sufficiently  definite  and  certain.  In  the 
Pickering  Case  the  defendant  was  charged 
with  having  stolen  property  from  the  person, 
by  violence  to  the  person,  and  by  putting  him 
In  fear  of  Immediate  Injury,  with  Intent  to 
rob.  The  verdict  rendered  found  the  defend- 
ant guilty  as  charged  In  the  information, 
without  specifying  any  degree  of  the  offense. 
The  verdict,  as  returned,  was  not  Bu£9clent  In 
form  to  show  upon  which  degree  of  the 
ottense  the  conviction  was  had,  and  the  court 
held  the  verdict  fatally  defective  in  form.  In 
the  p'Shea  Case  the  defendant  was  charged, 
under  section  39,  with  an  assault  with  intent 
to  kill.  The  Jury  returned  a  verdicts  "  'We, 
the  jury  impaneled  and  sworn  In  the  above- 
entitled  cause,  do,  upon  our  oaths.  And  the 
defendant  guilty  of  assault  with  a  deadly 
weapon,  with  intent  to  kill,  as  charged  and 
set  forth  in  the  information.'  The  verdict 
finds  the  defendant  guilty  of  the  acts,  also  of 
an  intent  to  kill,  but  It  falls  to  state  either 
that  the  acts  were  done  on  purpose  or  of 
malice  aforethought.  To  constitute  the  crime 
defined  by  section  39,  these  elements  are  es- 
sential. •  *  •  In  this  case  we  are  forced 
to  order  a  new  trial  because  the  jury  have 
not  been  specific  in  finding  the  elements  of 
criminality  of  which  they  convicted  the  de- 
fendant." These  cases  are  therefore  not  ai>- 
pllcable  to  the  question  nnder  consideration. 
There  is  no  tmcertalnty,  from  the  verdict 
returned  In  this  case,  as  to  what  degree  of 
the  crime  charged  the  defendant  is  convicted. 
"We,  the  jury  Impaneled  and  -sworn  In  the 
above-entitled  canse,  do,  upon  our  oaths,  find 
the  defendant  guilty  of  assault  and  battery." 
The  verdict  very  clearly  specifies  the  degree 
under  which  the  conviction  Is  had. 

The  alleged  error  of  the  court  In  overruling' 
the  motion  for  a  new  trial  consists  of  the 
same  questions  already  considered.  The 
judgment  Is  affirmed. 


MERCHANTS'    NAT.    BANK   T.   QUINTON 

et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1899.) 

FBOOBBDINOS  in    EBBOB  —  WATtrBB  —  EzBOUTIOK. 

One  attempting  to  enforce  a  judgment  by 
execution  and  proceedings  in  garnishment 
waives  his  right  to  prosecute  proceedings  in  er- 
ror on  the  ground  that  he  is  entitled  to  a  larger 
judgment. 

Error  from  district  court,  Shawnee  county; 
Z,  T.  Hazen,  Judge. 

Action  by  the  Merchants'  National  Bank 
against  E.  S.  Quinton  and  others.  Judgment 
for  plaintiff  for  less  than  Its  claim,  and  it 
brings  error.    Dismissed. 

Rossington,  Smith  &  Histed,  for  plaintiff  In 
error.  Vance  &  Campbell  and  Quinton  & 
Qnlnton,  for  defendants  in  error. 


PER  CURtA.M.  This  action  was  Instltntefl 
by  the  Merchants'  National  Bank  against  E. 
S.  Quinton,  A.  B.  Quinton,  and  P.  H.  Adams 
for  the  recovery  of  the  amount  alleged  to  be 
due  on  two  promissory  notes,  one  for  the 
sum  of  1132.89,  and  one  for  the  sum  of  $2,500, 
with  Interest.  The  defendants  answered:  (1) 
General  denial.  (2)  Pleaded  payment.  (3) 
Alleged  the  deposit  of  three  promissory  notes 
secured  by  mortgage  and  Indorsed  by  one 
Bartholomew;  that  while  In  the  hands  of  the 
bank  the  collateral  notes  became  due,  and 
plaintiff  failed  to  protest  the  same,  and  thereby 
Bartholomew,  the  indorser,  was  released,  to 
the  damage  of  the  defendants.  (4)  That  the 
makers  of  the  collateral  notes  have  since  be- 
come and  remain  insolvent;  that  the  mort- 
gaged real  estate  securing  the  collateral  notes 
has  become  practically  worthless.  (5)  That 
Quinton  deeded  with  full  covenants  of  war- 
ranty to  one  Mills,  In  trust,  a  tract  of  land  of 
the  value  of  $1,000,  for  the  use  and  benefit 
of  the  plaintiff,  which  land  the  plaintiff  baa 
appropriated  to  its  own  use,  to  the  damage 
of  the  defendants  In  the  sum  of  $1,500. 
Wherefore  defendants  pray  judgment  for  the ' 
sum  of  $4,500,  and  costs  of  suit.  The  plain- 
tiff filed  a  verified  reply:  (1)  General  denial; 
(2)  specifically  denies  that  the  collateral  notes 
were  Indorsed  over  to  the  defendants  by  the 
payee  thereof,  and  expressly  denying  all  the 
allegations  of  Indorsement.  A  trial  was  had 
before  the  court  and  jury,  which  resulted  In 
a  general  verdict  for  the  plaintiff  and  against 
the  defendants  for  the  sum  of  $1,451.86.  The 
jury  made  special  findings  as  follows:  "How 
much  do  you  find  due  the  plaintiff  from  the 
defendants  on  'the  two  notes  In  suit?  A. 
$3,155.49."  "How  much  damage,  if  any,  do 
you  allow  the  defendants  on  account  of  the 
three  acres  of  land  described?  A.  Nothing; 
held  as  collateral."  "How  much  damage  do 
you  allow  the  defendants,  if  anything,  on  ac- 
count of  the  failure  of  the  bank  to  protest 
the  three  notes  mentioned  in  the  evidence  in 
tliis  case?  A.  $1,003.63."  "How  much  do 
you  allow  defendants.  If  anything,  as  dam- 
ages on  account  of  the  failure  of  the  bank  to 
foreclose  the  mortgage  placed  in  the  hands 
of  the  bank  as  collateral  security?  A.  $700." 
Thereupon  the  court  entered  judgment  In 
favor  of  the  plaintiff  and  against  the  defend- 
ants for  the  sum  of  $1,451.86,  with  costs  of 
suit.  A  motion  for  a  new  trial  was  made, 
overruled,  and  the  plaintiff,  as  plaintiff  In 
error,  presents  the  case  to  this  court  for  re- 
view. The  petition  In  error,  with  the  case- 
made,  was  filed  In  this  court  on  July  7,  1898. 

The  case  is  now  before  the  court  upon  the 
motion  of  the  defendants  In  error  to  dismiss. 
It  appears  that  the  plaintiff  in  error,  since  this 
proceeding  was  commenced,  filed  a  prsecipe, 
and  caused  a  general  execution  to  Issue,  and 
instituted  proceedings  in  garnishment  for  the 
collection  of  the  judgment  The  contention  la 
that  the  plaintiff  In  error  has  waived  the 
right  to  prosecute  proceedings  in  error  by  its 
proceeding  In   the   trial  court    The   motion 
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to  dismiss  should  be  sustained.  Whatever 
may  be  the  law  elsewhere,  it  seems  to  be  well 
settled  in  this  state  that  a  party  cannot  eat 
his  cake  and  keep  it  If  he  accepts  the  benefits 
of  a  judgment,  he  must  take  that  with  the 
burdens.  In  Railway  Co.  v.  Gruendel,  3  Kan. 
App.  61,  44  Pac.  442,  the  court  says:  "Even 
conceding  that  the  appeal  would  lie,  and  was 
properly  taken  by  the  railway  company,  it 
certainly  had  the  right  at  any  time  to  abandon 
the  appeal,  and  pay  the  amount  of  the  award 
which  the  landowner  was  willing  to  accept. 
A  party  who  either  voluntarily  complies  with 
a  judgment  or  accepts  benefits  under  it,  is 
estopped  from  further  controversy  over  the 
subject-matter  of  the  action."  In  Babbitt  v. 
Corby,  13  Kan.  614:  "A  party  who  com- 
plains of  a  judgment  must  be  consistent  In  bis 
conduct  in  reference  to  it.  If  he  recognizes 
Its  validity,  he  will  not  be  heard  to  say  that 
It  Is  invalid."  In  Hoffmire  v.  Holcomb,  17 
Kan.  878:  "•  •  •  On  the  sale  the  property 
realized  more  than  the  claims  against  it  Up- 
on  confirmation  of  the  sale  the  district  coiu:t 
ordered  that  the  surplus  l)e  paid  over  to  Hoff- 
mire as  the  owner  of  the  fee,  and  It  was 
done.  Having  received  such  surplus,  can  be 
now  question  the  sufficiency  of  the  proceed- 
ings? We  think  not.  A  party  cannot  volun- 
tarily appropriate  the  benefit  of  judicial  pro- 
ceedings, and  at  the  same  time  maintain  an 
action  to  have  them  set  aside."  In  Fenlon 
V.  Goodwin,  35  Kan.  125.  10  Pac.  553:  "The 
only  question  presented  to  the  district  judge, 
and  the  only  one  pending  here,  was  as  to 
whether  the  property  should  be  retained  un- 
der the  process  of  the  court  to  aw^ait  the 
final  determination  of  the  action  between  the 
parties,  or  whether  it  should  be  released  from 
the  attachment  and  delivered  to  the  defend- 
ant The  plaintiff  has  elected  to  end  the 
controversy,  and  by  his  voluntary  act  has 
yielded  all  that  was  sought  in  the  application 
for  a  dissolution  of  the  attachment.  He  has 
ratified  and  afllnfaed  the  order  of  the  district 
judge.  The  thing  commanded  to  be  done  In 
the  order  made  by  the  judge  has  since  been 
voluntarily  done  by  the  plaintiff,  and  thus  he 
has  confessed  that  the  order  was  rightfully 
made,  and  has  thereby  waived  any  error  tliat 
may  have  occurred.  It  has  been  stated  by 
this  court  that  a  party  who  complains  of  a 
judgment  must  be  consistent  In  his  conduct  in 
reference  to  it.  If  he  recognizes  Its  validity, 
he  will  not  be  heard  to  say  it  is  Invalid." 
In  Bank  v.  Butler,  56  Kan.  267,  43  Pac.  229 
(syllabus):  "A  party  who  accepts  the  princi- 
pal benefits  of  a  litigation  cannot  escape  from 
Its  burdens  or  disadvantages  by  a  review  in 
a  higher  court  Accordingly,  where  the  de- 
fendants in  error  were  released  by  the  judg- 
ment of  the  court  below  from  personal  lia- 
bility for  the  mortgage  debt  and  the  plaintiff 
In  error  caused  the  property  mortgaged  by 
them  to  be  sold  under  the  decree,  and  the 
proceeds  to  be  applied  toward  the  satisfac- 
tion of  the  judgment  rendered  against  other 
parties  to  the  transaction,  held,  that  error  will 


not  lie  to  reverse  the  judgment  releasing  the 
defendants  in  error."  The  plaintiff  in  error, 
by  its  efforts  to  enforce  the  collection  of  the 
judgment  by  a  general  execution  and  proceed- 
ings in  garnishment,  has  waived  its  right  to 
have  the  regularity  of  the  judgment  reviewed 
by  this  court  The  proceedings  In  error  will 
be  dismissed. 


(9  Kan.  App.  63) 
STATE  V.  GOMES. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.     May  10,  1899.) 

J08TIOB  OF  THE  PbACB  —  JCRISDICTION  —  MlSDB- 

MBANOR — Election  between  Counts. 

1.  During  the  progress  of  a  trial  upon  a  com- 
plaint charging  a  misdemeanor,  the  defendant 
cannot,  by  willfully  absenting  himself,  oust  the 
justice  of  jurisdiction  to  render  a  judgment  up- 
on the  verdict,  and  an  appeal  from  such  judg- 
ment to  the  district  court  by  the  defendant  con- 
fers jurisdiction  upon  that  court  of  the  case 
and  the  person  of  the  defendant. 

2.  The  state,  upon  dismissing  one  count  of  a 
complaint  charging  several  misdemeanors  under 
the  prohibitory  laws,  is  not  required  to  desig- 
nate upon  what  specific  sale  it  expected  to  rely 
for  conviction  upon  the  count  it  dismissed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

Lewis  Gomes  was  convicted  of  violating  the 
liquor  law,  and  appeals.    Reversed. 

Crane  &  Woodbum,  for  appellant  H.  F. 
Graham,  Co.  Atty.,  for  the  Stite. 

MAHAN,  P.  J.  This  is  an  apiieal  from  a 
judgment  of  conviction  for  a  violation  of  the 
prohibitory  law.  The  complaint  was  first  filed 
with  a  justice  of  the  peace.  During  the 
progress  of  the  trial,  and  before  the  state 
rested,  the  defendant  and  his  counsel  will- 
fully absented  themselves  from  the  court  and 
during  their  absence  the  court  proceeded  with 
the  trial,  and  received  the  verdict  of  the  jury. 
The  next  morning  the  defendant  and  his 
counsel  appeared  in  court,  and  urged  their  ab- 
sence as  a  ground  for  arresting  the  judgment 
of  the  court.  His  motion  was  overruled,  and 
he  was  sentenced  to  pay  a  fine  of  $200,  and  to 
be  committed  to  the  county  jail  for  30  days. 
He  appealed  to  the  district  court  In  tluit 
court  the  defendant  moved  his  discharge  for 
the  reason  that  the  district  court  had  acquired 
no  jurisdiction  of  his  person  or  to  try  the  of- 
fense, because  the  justice  court  had  entered 
judgment  without  jurisdiction,  by  reason  of 
his  absence  from  that  court,  and  hence  the 
appeal  gave  the  district  court  no  jurisdiction. 
He  also  filed  a  plea  of  former  acquittal,  based 
upon  the  same  facts.  The  court  denied  his 
motion  to  discharge,  and  ovenniled  his  plea 
of  former  acquittal.  At  the  commencement 
of  the  trial  In  the  district  court  the  county  at- 
torney dismissed  as  to  the  third  count  of  the 
complaint;  whereupon  the  defendant  moved 
the  court  to  require  the  county  attorney  to 
designate  what  particular  sale  he  dismissed 
with  the  third  count  of  the  complaint    This 
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was  likewise  denied  by  the  district  court 
The  defendant  then  objected  to  the  introduc- 
tion of  any  evidence,  upon  the  ground  that 
the  court  was  without  Jurisdiction  to  try  the 
case,  and  that  the  erroneous  proceedings  of 
the  justice  of  the  peace  amounted  in  law  to 
an  acquittal.  At  the  conclusion  of  the  state's 
eTidence,  the  defendant  moved  the  court  to 
require  the  county  attorney  to  elect  upon  what 
particular  sales  be  relied  for  conviction  upon 
the  first  count  of  the  complaint.  The  court 
announced  that  it  would  not  require  an  elec- 
tion until  the  evidence  was  all  in.  Defendant 
then  announced  that  he  would  introduce  no 
evidence  "under  the  circumstances."  There- 
upon the  state  made  its  election.  The  defend- 
ant thereupon  moved  the  court  for  his  dis- 
charge, for  the  reason  that  there  was  no  elec- 
tion made  until  after  the  defendant  had  rested 
his  case,  which  motion  was  denied.  He  then 
asked  that  he  be  discharged,  for  the  reason 
tliat  the  sale  relied  upon  by  the  state  for  con- 
viction, under  the  first  count  of  the  complaint, 
was  not  the  same  sale  relied  upon  in  the  jus- 
tice's court,  which  was  denied.  There  was  a 
verdict  of  guilty  upon  the  first  count,  charging 
a  sale,  and  upon  the  fifth  count,  for  maintain- 
ing a  nuisance.  The  defendant  then  filed  bis 
motion  for  a  new  trial,  which  was  denied,  and 
then  his  motion  in  arrest  of  judgment  upon 
four  several  grounds,  as  follows:  (1)  That 
the  court  had  no  Jurisdiction  of  the  defendant; 
(2)  because  the  court  had  overruled  his  mo- 
tion to  discbarge  on  his  plea  of  former  Jeop- 
ardy; (3)  because  the  court  refused  to  require 
the  state  to  designate  what  offense  was  char- 
ged in  the  third  count,  dismissed  by  the  state 
after  jury  was  impaneled  and  sworn;  (4)  be- 
cause there  was  no  election  in  the  justice's 
court,  and  that  the  district  court  could  not 
tell  upon  what  offense  he  was  acquitted  in 
the  Justice's  court  The  motion  was  likewise 
denied. 

These  several  rulings  of  the  court  are  as- 
signed as  error.  The  first  second,  and  fourth 
assignments  present  but  one  question,  which 
is,  can  a  defendant,  by  his  willful  refusal  to 
be  present  during  a  part  of  the  progress  of 
the  trial,  including  the  return  of  the  verdict, 
oust  the  jurisdiction  of  the  court  to  pronounce 
a  valid  judgement  upon  such  verdict,  and  ren- 
der judgment  so  pronounced  actually  void  for 
want  of  Jurisdiction  thereto?  If  the  justice's 
court  bad  Jurisdiction  to  render  the  judgment, 
however  erroneously  it  may  have  proceeded, 
by  the  appeal  the  district  court  acquired  juris- 
diction to  try  the  case  de  novo,  as  provided 
by  the  statute  in  such  cases.  Upon  the  au- 
tliority  of  State  v.  Adams,  20  Kan.  323-327, 
we  answer  the  question  in  the  negative.  See, 
also.  State  v.  Poison,  29  Iowa,  133.  There  is 
nothing  in  the  law  requiring  the  state  to  elect 
or  designate  to  the  defendant  by  what  proof 
he  expected  to  sustain  the  cause  of  action 
which  is  dismissed.  The  refusal  of  the  court 
to  require  the  state  to  elect  at  the  conclusion 
of  Its  evidence,  upon  what  particular  sale  it 
woold  rely  for  a  conviction  upon  the  remain- 


ing count  charging  an  unlawfi-J  sale,  was  er- 
roneous and  prejudicial  to  the  rights  of  the 
defendant  It  was  his  right  to  know  what 
ofiTense  he  had  to  meet  with  his  evidence. 
The  supreme  court  of  this  state  has  settled 
this  matter  beyond  cavil  by  several  decisions. 

The. sixth  assignment  of  error  cannot  be 
sustained.  The  supreme  court  has  said,  upon 
two  occasions,  that  a  trial  in  the  district  court 
upon  appeal  was  the  same  as  though  the  com- 
plaint had  been  therein  originally  filed;  that 
the  state  was  not  confined  to  Its  election  in 
the  inferior  covat;  that  the  defendant  kilew 
this,  and  took  his  chance  when  he  appealed; 
that  the  state  might  elect  upon  any  particular 
sale  that  it  saw  fit  that  supported  the  charge. 

The  matters  urged  upon  the  motion  in  ar- 
res:  of  Judgment  are  not  within  the  statute 
providing  therefor. 

For  the  failure  of  the  court  to  require  the 
state  to  elect  at  the  close  of  .its  evidence  upon 
what  sale  it  would  rely  for  conviction  under 
the  first  count,  the  Judgment  upon  that  count 
wiU  be  reversed,  and  the  cause  remanded, 
with  directions  to  grant  the  defendant  a  new 
trial  thereon.  The  judgment  upon  the  fifth 
count  will  not  be  disturbed. 


(9  Kan.  App.  69) 
STATE  V.  RUDY. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    May  10,  1809.) 

Crlmikal  Law  —  Trial  —  DiscnAitGB  of  Juht  — 

Intoxicating  Liquors  —  Illeqal 

Sale — Eviqencb. 

1.  In  the  trial  of  a  criminal  case  the  jury  may 
be  discharged  without  a  verdict  when  it  is 
made  to  appear  to  the  satisfaction  of  the  court 
that  there  is  no  rcasonablp  prol)ability  of  its 
agreeing  upon  a  verdict.  There  is  no  arbitrary 
period  of  time  that  a  jury  should  be  kept  to- 
gether. It  is  only  contemplated  that  it  be  kept 
a  reasonable  length  of  time,  or  that  a  showing 
be  made  that  there  exists  some  one  of  the  stat- 
utory reasons  for  its  discharge. 

2.  In  a  prosecution  for  the  violation  of  the 
prohibitory  liquor  law,  the  defendant,  on  ap- 
peal, may  be  convicted  upon  other  evidence  than 
that  offered  at  the  former  trial.  The  gist  of  the 
offense  is  the  unlawful  selling  of  intoxicating 
liquors.  The  defendant  may  be  convicted  of 
any  unlawful  sale  which  was  in  the  mind  of  the 
prosecutor  at  the  time  he  filed  the  complaint,  or 
set  forth  in  the  testimony  of  the  witnesses  filed 
therewith,  whether  such  sale  was  relied  upon 
at  the  former  trial  or  not. 

3.  Where  the  testimony  shows  but  two  sales, 
one  of  whisky  and  one  of  beer,  made  by  the 
defendant  to  Jacob  Wolfley,  an  election  that 
"the  state  relies,  for  conviction  upon  the  fourth 
count  of  the  complaint  upon  the  testimony  of 
Jacob  WoiUey.  who  testified  that  he  purchased 
a  glass  of  whisky  from  the  defendant  in  July, 
A.  D.  1898,  for  which  he  paid  the  defenrlnnt 
ten  cents,"  is  sufficiently  definite  and  certain. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

T.  P.  Rudy  was  convicted  of  violating  the 
liquor  law,  and  appeals.    Affirmed. 

Crane  &  Woodbum,  for  appellant  H.  F. 
Graham,  Co.  Atty.,  for  the  State. 
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Mcelroy,  J.  The  appellant  was  charged 
In  the  complaint  In  juatlce  court,  in  four 
counts,  with  the  unlawful  selling  of  intoxi- 
cating liquors,  and  in  one  count  with  main- 
taining a  nuisance  under  the  prohibitory  liq- 
uor law.  In  the  Justice  court,  at  the  trial, 
after  the  state  had  closed  Its  evidence,  the 
county  attorney  dismissed  the  prosecution  as 
to  the  first,  second,  and  third,  and  elected  to 
rely  for  a  conviction  on  the  fourth  and  flftb, 
counts.  The  case  was  submitted  to  the  Jury 
upon  the  evidence.  Instructions,  and  argu- 
ments of  counsel.  The  court  discharged  the 
Jury  without  a  verdict  A  second  trial  was 
had  in  Justice  court,  at  which  the  defendant 
was  convicted  on  the  fourth,  and  acquitted 
on  the  fifth,  count  of  the  complaint.  An  ap- 
peal was  then  prosecuted,  and  a  trial  was 
had  in  the  district  coivt,  where  the  defend- 
ant was  found  guilty  on  the  fourth  county 
and  was  sentenced  to  30  days'  imprisonment 
in  the  county  Jail,  and  to  pay  a  fine  of  $100 
and  costs  of  prosecution.  The  defendant  ap- 
peals, and  complains  that  there  is  error  In  the 
proceedings  of  the  trial  court;  that  the  court 
■  erred  in  overruling  his  plea  of  former  Jeop- 
ardy. He  contends  that  there  was  no  lawful 
necessity  for  the  discharge  of  the  Jury  upon 
the  first  trial  In  Justice  court.  The  record 
reads:  "After  being  out  for  some  time,  they 
reported  to  the  court  that  they  were  unable 
to  agree  upon  a  verdict,  and  were  sent  back 
to  consider  their  verdict.  After  some  time 
had  elapsed,  they  returned  into  court,  and 
each  Juror  stated  to  the  court  that  it  was 
impossible  for  them  to  agree  upon  a  verdict, 
whereupon  the  Jury  were  by  the  court  dis- 
charged." The  appellant  relies,  in  support 
of  this  contention,  on  the  case  of  State  y. 
Allen  (Kan.  Sup.)  54  Pac.  1060,  which  does 
not  support  his  contention.  The  court  says: 
"It  does  not  appear  from  the  record  that'  the 
Jury  were  unable  to  agree,  nor  Is  there  any 
record  entered  of  an  absolute  necessity  for 
their  discharge.  Some  testimony  was  admit- 
ted at  the  trial  of  this  plea,  but  it  was  re- 
ceived under  objection,  and  it  is  contended 
that  only  record  evidence  Is  admissible.  The 
contention  of  the  defendant  Is  not  that  a  mis- 
trial oi)erates  as  a  bar  to  a  further  proceed- 
ing, but  It  is  that  the  record  must  attlrmative- 
ly  show  that  some  of  the  reasons  'enumerated 
in  the  Oode  for  the  discharge  of  -  the  Jury 
without  a  verdict  actually  existed.  It  does 
not  appear  from  the  record  that  the  Jury 
could  not  have  agreed,  nor  whether  a  reason- 
able time  was  given  them  within  which  to 
reach  an  agreement  It  does  not  show  that 
the  Jurors  informed  the  court,  or  held  the 
opinion,  that  an  agreement  was  improbable; 
nor  was  there  any  finding  of  the  court  that 
the  Jury,  after  being  given  a  reasonable  time 
for  deliberation,  were  unable  to  agree  upon 
a  verdict  Indeed,  it  does  not  appear  that 
the  court  exercised  its  Judgment  on  the  ques- 
tion as  to  whether  or  not  there  was  a  prob- 
ability of  agreement,  or  necessity  for  the  dis- 
charge of  the  Jury  without  having  rendered 


a  verdict.  •  •  •  As  we  have  seen,  the 
record  in  this  case  falls  far  short  of  showing 
a  statutory  reason  or  a  lawful  necessity  for 
the  discharge  of  the  Jury,  and  hence  the  plea 
of  former  Jeopardy  must  prevail."  Section 
208  of  the  Criminal  Code  (section  201,  c.  102, 
Gen.  St  1897):  "The  proceedings  prescribed 
by  law  in  civil  catises,  in  respect  to  the  im- 
paneling of  Jurors,  the  keeping  them  togeth- 
er, and  the  manner  of  rendering  their  ver- 
dict, shall  be  had  upon  trials  on  Indictments 
and  Informations  for  criminal  offenses,  except 
in  cases  otherwise  provided  by  statute."  Sec- 
tion 281,  Code  Civ.  Proc.  (section  291,  c.  95, 
Gen.  St  1897):  "The  JU17  may  be  discharged 
by  the  court  on  accoimt  of  the  sickness  of  a 
Juror,  or  other  accident,  or  calamity  requir- 
ing their  discharge,  or  by  consent  of  both 
parties,  or  after  they  have  been  kept  to- 
gether until  it  satisfactorily  appears  that 
there  is  no  probability  of  their  agreeing."  In 
the  case  at  bar  the  court  substantially  com- 
plied with  the  provisions  of  the  statute  relat- 
ing to  the  discharge  of  the  Jury.  The  record 
satisfactorily  shows  there  was  no  probability 
of  the  Jury  agreeing.  The  Jury  twice  re- 
ported to  the  court  its  Inability  to  agree  upon 
a  verdict,  and  prior  to  its  discharge  each 
Juror  answered  for  himself  that  it  was  im- 
possible for  them  to  agree  upon  a  verdict 
Upon  such  a  showing  the  court  was  author- 
ized, in  the  exercise  of  Its  discretion,  to  dis- 
charge the  Jury.  It  is  true  that  the  record 
does  not  disclose  the  length  of  time  that  the 
Jury  remained  In  consultation,  but  this  Is  not 
necessary.  There  is  no  arbitrary  period  of 
time  a  Jury  should  be  kept  together.  It  is 
only  required  that  the  Jury  be  kept  together 
a  reasonable  time,  or  that  a  showing  be  made 
to  the  court  that  there  exists  some  one  of 
the  statutory  reasons  for  Its  discbarge.  The 
length  of  time  a  Jury  should  be  kept  together, 
and  the  Improbability  of  an  agreement  must 
be  determined  by  the  trial  court  from  the 
facts  of  that  partlcalar  case;  and  its  decision 
usually  will  "be  conclusive,  unless  it  is  appar- 
ent that  the  court  has  abused  its  discretion. 
The  complaint  was  verified  by  the  positive 
oath  of  the  prosecuting  attorney.  There  was 
also  the  testimony  ot  witnesses  filed  with 
the  complaint  On  the  hearing  of  a  motion 
to  quash,  the  county  attorney  was  a  witness. 
He  testified  that  he  had  notice  of  violations 
of  the  law  from  the  evidence  taken  by  him 
l>efore  the  complaint  was  filed;  also,  that  he 
had  notice  of  such  violations  from  other 
sources.  The  defendant  was  charged  In  each 
count  of  the  complaint  with  an  offense.  He 
was  not  charged  with  selling  to  any  particu- 
lar person,  nor  of  selling  any  particular  kind 
of  liquor,  nor  at  any  exact  date.  This  the 
law  does  not  require.  The  first,  second,  and 
third  counts  of  the  complaint  were  dismissed' 
at  the  first  trial  before  the  election  was  made 
by  the  state.  The  prosecuting  attorney  had 
a  right,  with  permission  of  the  court,  to  dis- 
miss such  of  the  counts  of  the  comjilalnt  as 
he  deemed  proper.    At  the  second  trial  lu 
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justice  court  the  state  made  its  election  on 
the  fourth  and  fifth  counts.  The  defendant 
was  found  guilty  on  the  fourth  count,  and 
be  appealed.  There  was  then  but  the  one 
charge  against  the  defendant  That  was  for 
the  unlawful  selling  stated  In  the  fourth 
count  This  waa  the  charge  upon  which  the 
defendant  was  on  trial  In  the  district  court— 
the  same  charge  on  which  he  was  twice  tried 
in  Justice  court.  First,  the  Jury  failed  to 
agree;  second,  the  defendant  was  found  guilty 
and  appealed.  Here  the  appellant  contends 
that  he  can  successfully  plead  a  former  Jeop- 
ardy as  to  each  and  every  sale  upon  which 
he  could  have  been  convicted  <M1  the  counts 
of  the  complaint  so  dismissed.  At  the  first 
trial  in  Justice  court  the  prosecution  elected 
to  rely,  for  a  conviction  on  the  fourth  count 
of  the  complaint  on  the  testimony  of  one 
witness,  and  one  sale.  At  the  second  trial  In 
Justice  court  the  state  relied,  for  a  conviction 
on  the  fourth  count  of  the  complaint  upon 
the  testimony  of  F.  E.  Bowman  and  Andrew 
FreeL  At  the  trial  in  the  district  court  "the 
state  relied  for  a  conviction  upon  the  testi- 
mony of  Jacob  Wotfley,  who  testified  that  he 
purchased  a  glass  of  whisky  from  the  de- 
fendant In  July,  1898,  for  which  he  paid 
ten  cents."  The  contention  of  the  appellant 
amounts  to  this:  That  the  state  can. only 
convict  the  defendant  upon  the  same  evi- 
dence, and  evidence  of  the  Identical  sale  in 
the  trial  of  the  case  In  the  district  court  as 
was  Introduced  at  the  former  trials.  This 
contention  cannot  be  supported.  The  state 
may  or  may  not  rely  upon  the  same  evidence 
and  the  same  sale  in  the  second  trial.  The 
gist  of  the  offense  is  the  unlawful  selling  of 
intoxicating  liquors,  not  to  a  particular  per- 
son, but  any  unlawful  sale.  The  defendant 
may  be  convicted  of  any  unlawful  sale  which 
was  in  the  mind  of  the  prosecutor  at  the 
time  of  filing  the  complaint,  or  of  any  un- 
lawful sale  set  forth  in  the  testimony  filed 
with  the  complaint,  whether  such  sale  wag 
reUed  upon  at  the  former  trial  or  not. 

It  is  contended  that  the  court  erred  In  over- 
ruling the  appellant's  objection  to  the  intro- 
duction of  evidence.  The  appellant  cites  in 
support  of  this  contention  State  v.  Wood,  49 
Kan.  711,  31  Pac.  786.  That  case  is  not  ap- 
plicable to  the  question  under  consideration. 
In  the  case  at  bar  the  defendant  was  con- 
victed In  Justice  court  of  selling  intoxicating 
liquors  under  the  fourth  count.  He  appealed 
to  the  district  court  and  was  again  convict- 
ed of  selling  intoxicating  liquors  under  the 
same  count  It  is  true  that  the  evidence  In- 
tiodueed  at  the  trial  in  the  district  court  was 
not  all  introduced  upon  the  trial  in  Justice 
court,  but  this  is  not  essential.  Upon  an  ap- 
peal the  parties  may  or  may  not  introduce 
the  same  evidence  and  the  same  witnesses 
used  in  the  former  trial.  This  is  a  matter 
In  the  discretion  of  the  prosecutor.  The  of- 
fense was  the  sane,— the  unlawful  selling  of 
Intoxicating  liquors,— and  under  the  same 
count  of  the  information. 


It  Is  contended  that  the  election  as  made 
by  the  prosecutor  Is  not  sufficiently  definite 
and  certain.  The  election  is,  "The  state  re- 
lies, for  conviction  upon  the  fourth  coimt  of 
the  complaint  upon  the  testimony  of  Jacob 
Wolfley,  who  testified  that  he  purchased  a 
glass  of  whisliy  from  the  defendant  in  July, 
A.  D.  1898,  for  which  he  paid  the  defendant 
ten  cents."  In  what  particular  could  the 
state  have  made  its  election  more  certain? 
The  election  designates  the  sale,  the  date,  to 
whom  made,  the  kind  of  liquor,  and  the 
amount  paid.  There  is  no  uncertainty  in  the 
election.  The  defendant  seemed  satisfied  with 
the  election  at  the  time  it  was -made;  at 
least  the  record  fails  to  show  that  he  made 
any  effort  to  have  it  made  more  definite  and 
certain.  The  witness  testified  to  two  sales 
only,— one  of  whisky  and  one  of  beer. 

The  appellant  contends  that  the  court  erred 
in  giving  the  second  Instruction:  "The  state 
elects  to  rely  for  a  conviction  upon  the  sale 
testified  about  by  Jacob  Wolfley."  In  sup- 
port of  this  contention  we  are  referred  to 
State  V.  Guettler,  34  Kan.  582,  9  Pac.  200. 
This  authority  has  no  application  whatever 
to  the  question  of  instructions,  but  relates 
solely  to  the  question  of  the  election  by  the 
county  attorney,  aqd  to  Its  sufliciency.  We 
think  it  was  proper  for  the  court  to  state  to 
the  Jury  upon  what  sale  the  state  has  made 
its  election  to  rely.  It  seems  to  be  very  prop- 
er that  the  court  should  make  such  state- 
ment and  we  see  no  objection  to  the  instruc- 
tion. We  cannot  conceive  it  possible  that  the 
instruction  of  which  complaint  Is  made  cpuld 
in  any  manner  have  prejudicially  affected  the 
rights  of  the  defendant.  The  motions  In  ar- 
rest of  Judgment  and  for  a  new  trial  were 
properly  overruled.  The  Judgment  is  af- 
firmed. 


(6  Idaho,  631) 
BARGHOORN  v.  MOORE. 
(Supreme  Court  of  Idaho.     May  5,  1S99.) 

FaBOL    EVIDEKOB  —  COI(TBiJ>I0TIIia   Wbittkr    Ih- 

STBOMBIIT. 

In  a  suit  growing  out  of  a  contract  of  set- 
tlement which  is  not  reduced  to  writing,  the 
contract  Itself  may  be  proven,  although  the  ev- 
idence proving  it  contradicts  recitals  in  a  re- 
ceipt connected  with  the  transaction. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  S.  Barghoom  against  Julia  A. 
Moore.  Judgment  for  defendant,  and  plalntllT 
appeals.    Affirmed. 

C.  J.  Orland,  for  appellant  Forney,  Smith 
&  Moore,  for  respondent. 

QUARLES,  J.  Plaintiff  sued  upon  a  prom- 
issory note  executed  to  the  ikioscow  National 
Bank  of  Moscow  by  defendant,  for  $1,()00. 
The  answer  specifically  denies  the  allegations 
of  the  complaint,  and,  as  a  second  defense, 
avers  that  in  November,  1893,  H.  K.  Moore, 
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a  son  of  the  defendant,  was  Indebted  to  the  i 
Moscow  National  Bank  of  Moscow  In  the  sum 
of  $9,048.50,  secured  by  pledge  of  cei-taln  notes 
payable  to  said  H.  K.  Moore,  and  secured  by 
trust  deed  to  certain  real  estate  In  Moscow, 
Latah  county;  that  at  said  time  defendant 
was  the  owner  of  a  certain  promissory  note 
executed  by  the  Idaho  Builders'  Supply  Com- 
pany (a  corporation),  H.  R.  Smith,  C.  H.  Hen- 
derson, T.  J.  Taylor,  C.  A.  Cochran,  W.  A. 
Lauder,  and  William  Lauder,  as  original  mak- 
ers, payable  to  the  order  of  the  defendant,  for 
the  sum  of  $1,500,  payable  August  23,  1803, 
with  Interest  from  that  date  at  the  rate  of 
114  per  cent,  per  month  until  paid,  secured  by 
mortgage  upon  real  estate  in  Moscow,  Latah 
county;  that,  after  the  execution  of  said  mort- 
gage to  defendant,  M.  J.  Field's  Company  (a 
corporation)  purchased  said  mortgaged  prem- 
ises; that  in  November,  1893,  the  said  Moscow 
National  Bank,  through  R.  S.  Browne,  its 
president,  entered  into  an  agreement  with  the 
defendant  whereby  said  indebtedness  of  H. 
K.  Moore  to  It  was  canceled,  in  consideration 
of  the  pledged  notes  due  to  said  U.  K.  Moore 
from  different  parties,  aggregating  $4,497.  the 
note  of  defendant  then  executed  to  said  bauk 
for  $3,000,  due  one  year  after  -date,  and  the 
note  executed  to  defendant  by  the  Idaho 
Builders'  Supply  Company  and  others  (except 
the  Interest  that  had  accrued  thereon),  and  the 
said  bank  conveyed  to  defendant  the  real  prop- 
erty held  by  it  in  trust  as  aforesaid;  that  at 
that  time  the  president  of  said  bank  falsely 
and  fraudulently,  and  with  intent  to  deceive 
and  defraud  the  defendant,  represented  to  de- 
fendant that,  by  the  regulations  pertaining  to 
national  banks,  said  bank  would  not  he  able 
to  carry  said  Idaho  Builders'  Supply  Com- 
pany's note  among  its  bills  receivable,  for  the 
reason  that  said  note  was  past  due,  and  then 
requested  defendant  to  execute  the  note  sued 
on,  for  the  purpose  that  It  might  appear  among 
the  bills  receivable  of  said  bank,  to  its  credit, 
in  lieu  of  and  in  place  of  said  note  of  the 
Idaho  Builders'  Supply  Company  transferred 
to  said  bank  by  the  defendant,  and  for  no 
other  purpose;  that  she  relied  upon  said  repre- 
sentations, and  believed  them  to  be  true,  and 
executed  the  note  sued  on.  that  it  might  ap- 
pear among  the  assets  of  said  bank  In  lieu  of 
said  Idaho  Builders'  Supply  Company,  and  for 
no  other  purpose;  that  said  bank  caused  the 
mortgage  securing  said  Idaho  Builders'  Sup- 
ply Coulpany's  note  to  be  foreclosed  by  action 
In  the  name  of  the  defendant,  the  mortgaged 
property  to  be  sold  under  foreclosure  proceed- 
ings, and  bid  in,  in  the  name  of  the  defcnd- 
tnt,  without  her  knowledge  or  consent,  for 
the  purpose  of  defrauding  and  cheating  the 
defendant;  that  the  defendant  claims  no  in- 
terest in  said  premises  by  reason  of  said  sale, 
or  in  the  judgmont  aud  dwree  in  said  ac- 
tion, or  in  any  deflciency  Judgment  entered 
therein,  and  that  she  is,  and  at  all  times  has 
been,  ready  and  willing  to  assign  and  transfer 
said  mortgaged  property,  and  the  decree  and 
deflciency  Judgment  in  said  action,  to  said 


bank,  or  to  any  other  person  whom  the  court 
may  Judge  to  be  entitled  thereto,  and  she  is 
now  ready  and  willing  to  so  convey  said  prem- 
ises and  assign  said  Judgment  to  whom  the 
court  may  direct,  and  that  she  has  no  knowl- 
edge, or  information  sufficient  to  form  a  be- 
lief, as  to  who  is  the  owner  of  said  premises 
and  Judgment,  or  who  is  entitled  to  a  convey- 
ance thereof;  that  the  plaintiff,  at  the  time 
the  note  sued  on  was  assigned  to  him,  well 
Imew  all  of  said  facts,  and  well  knew  that 
said  note  was  executed  by  the  defendant  to 
said  bank  for  accommodation,  without  con- 
sideration, and  under  the  circumstances  afore- 
said. The  cause  was  tried  before  the  court 
and  a  Jury,  and  a  verdict  rendered  in  favor 
of  the  defendant,  which  was  duly  received  and 
recorded,  and  upon  which  Judgment  was  duly 
entered  in  favor  of  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  which  was  denied 
him,  and  he  appeals  both  from  the  Judgment 
and  the  order  denying  a  new  trial.  The  evi- 
dence is  contained  in  plaintiff's  bill  of  excep- 
tions. 

A  careful  consideration  of  the  evidence  con- 
vinces us  that  the  verdict  of  the  Jury  Is  sup- 
ported by  the  evidence,  and  that  the  allega- 
tions of  the  answer  were  proven.    The  errors, 
as  assigned  by  appellant,  and  upon  which  a 
reversal  is  sought,   relate  to  rulings  of  the 
court  in  admitting  evidence.    It  appears  that 
the  negotiations  relating  to  the  settlement  of 
the  H.  K.  Moore  indebtedness  to  the  bank  ex- 
tended through  a  period  of  several  days;  that 
at  the  tlm«  it  was  closed,  and  the  notes  of  de- 
fendant delivered,  Browne,  the  president  of 
the  bank,  was  hurrjing  to  leave  Moscow  for 
Portland,  and  that  the  matter  was  hurriedly 
dosed;    that  the  bank,  through  its  president, 
gave  the  defendant  the  following  receipt,  to 
wit:    "Moscow,  Idaho,  Nov.  29,  1893.    Rec'd 
from  Mrs.  Julia  A.  Moore  note  signed  by  Idaho 
Builders'  Supply  Comp'y,  dated  Aug.  25,  '02. 
due  one  year,  for  $1,500,  at  1%  per  cent    Said 
note  left  as   collateral   security  to  Julia   A. 
Moore  note,  dated  Nov.  8.  '93,  due  .Tan.  Ist, 
1805.    Said  note  and  mortgage  to  be  foreclos- 
ed against  said  I.  B.  S.  Co.,  and  proceeds  ap- 
plied on  said  note  of  Julia  A.  Moore  as  fast 
as  so  collected.    Said  foreclosure  to  take  place 
in  next  term  of  court  (spring  term).    [Signed] 
R.  S.  Browne,  Pt"    Appellant  contends  that 
the  court  erred  in  permitting  the  defendant  to 
prove,  by  oral  evidence,  the  contract,  on  the 
ground  tliat  such  evidence  contradicted  a  writ- 
ten Instrument.    We  think  the  evidence  was 
proper.    The  contract  between  the  parties  was 
not  reduced  to  writing.    It  was  oral.    In  per- 
forming the  contract,  defendant  transferred 
the  Idaho  Builders'   Supply   Company's  note 
to  the  bank,  and  gave  the  bank  her  note  for 
$3,000,  which  she  afterwards  paid.     She  also, 
to  accommodate  the  bank,  without  considera- 
tion, gave  the  bank  the  note  sued  on  in  this 
case,  under  promise  from  the  president  of  the 
bank  that  it  would  not  be  collected,  but  used 
solely  in  making  a  showing  of  assets  under 
the  United  States  banking  laws.    The  receipt 
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quoted  above  was  a  memoraudum  signed  by 
only  one  of  the  parties,  and  misrepresented 
some  of  the  facts  relating  to  tbe  transaction 
between  the  parties.  Such  receipt  did  not 
preclude  tbe  parties  from  sbowlng  the  con- 
tract made  by  them.  Plaintiff  took  the  note 
sued  on  from  the  payee  with  full  knowledge 
of  all  the  facts,  after  maturity,  and  stands 
in  the  same  position  as  the- payee  would,  if  tbe 
payee  was  plaintiff.  The  evidence  objected  to 
was  properly  admitted.  We  find  none  of  the 
assignments  of  error  well  founded,  wherefore 
the  judgment  and  order  appealed  from  are 
affirmed.  Costs  of  appeal  awarded  to  the  re- 
spondent. 

HUSTON,  0.  J.,  and  SULUVAN,  J.,  con- 
cur. 


(6  Idaho,  5U) 

BARNES  V.  BUFFALO  PITTS  CO. 
(Supreme  Court  of  Idaho.     May  2,  1899.) 
Appbai.— Bond  Statino  Execution. 
On  appeal  from  a  judgment  for  foreclosure 
of  a  mortgage  upon  personal  property,  an  un- 
dertaking in  the  sum  of  $300  is  sufflcient  to 
stay  the  execution  of  the  judgment  pending  the 
appeal,  and,  it  the  district  court  requires  the  ap- 
pellant to  give  a  further  undertaking  to  Rtny 
execution,  such  undertaking  is  void,  and  can- 
not be  enforced  against  the  sureties  therein. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  W.  T.  Barnes  against  the  Buftalo 
Pitts  Company.  From  an  order  overruling  a 
motion  of  defendant  for  judgment  against 
sureties  on  appeal,  it  appeals.    Affirmed. 

S.  S.  Dehnlng,  for  appellant.  George  W. 
Goode  and  Warren  Trultt,  for  respondent 

HUSTON,  a  J.  Plaintiff  brought  action 
against  defendant  under  the  provisions  of  sec- 
tion 3364,  Rev.  St.,  to  recover  $100  penalty, 
and  $300  damages,  for  defendant's  refusal  to 
discharge  a  mortgage  alleged  to  have  been 
fully  satisfied.  The  answer  put  in  Issue  the 
material  allegations  of  the  complaint,  and  at 
tbe  same  time  defendant  filed  a  cross  com- 
plaint, alleging  the  sum  of  $402.15  and  an  at- 
torney's fee  of  $40  to  be  due  on  the  prom- 
issory notes  secured  by  said  mortgage,  and 
demanding  judgment  and  decree  foreclosing 
said  mortgage.  Judgment  and  decree  for  the 
amount  claimed  by  defendant  In  Its  cross 
complaint  was  rendered  by  the  district  court, 
from  which  plaintiff  appealed  to  this  court, 
where  tbe  judgment  of  tbe  district  court  was 
affirmed.  Barnes  v.  Agricultural  Works,  55 
Pac.  237. 

Upon  taking  appeal  from  the  judgment  and 
decree  of  tbe  district  court.  In  favor  of  tbe 
defendant,  the  plaintiff  In  said  action  filed  his 
undertaking  on  appeal  In  the  sum  of  $300, 
and  subsequently,  by  order  of  the  court,  filed 
an  additional  bond  in  the  sum  of  $150,  as 
fixed  by  the  court,  "to  pay  any  deficiency 
arising  from  tbe  sale  of  said  property^  and 


under  said  statutory  obligations."  Subse- 
quently, the  judge  of  the  district  court  set 
aside  Its  order  so  made  as  "erroneous  and 
void,"  and  required  the  appellant  in  that  nc- 
tion  to  give  a  bond  In  double  the  amount  of 
the  judgment  and  decree;  which  order  was 
complied  with  by  the  plaintiff  in  said  action 
by  -filing  a  new  undertaking  for  costs  In  the 
sum  of  $300,  and  a  stay  bond  In  the  sum  of 
$950,  that  being  the  amount  fixed  by  the 
judge  of  the  district  court,  and  the  sum  be- 
ing more  than  double  the  amount  of  the  judg- 
ment or  decree  rendered  In  said  cause,  which 
was  $450.85.  On  tbe  coining  down  of  tbe 
remittitur,  tbe  appellant  In  said  action  moved 
for  judgment  on  the  undertaking  on  appeal 
against  the  sureties  therein,  under  the  pro- 
visions of  section  4810,  Rev.  St.  Tbe  plaintiff 
filed  objections  to  said  motion,  which  objec- 
tions were  sustained  by  the  court,  and  the 
motion  overruled,  from  which  action  of  tbe 
district  court  this  appeal  Is  taken. 

The  only  matter  before  us  for  review  on 
this  appeal  Is  the  action  of  the  district  court 
in  overruling  defendant's  motion  for  judg- 
ment against  the  sureties  on  the  undertaking 
on  appeal.  It  Is  contended  by  appellant- 
First,  that  tbe  undertaking  in  question  was 
authorized  by  sections  4810,  4813,  Rev.  St.; 
second,  that,  If  the  undertaking  "was  not  au- 
thorized by  statute,  still  the  judge  had  juris- 
diction of  tbe  subject-matter,  and,  If  his  judg- 
ment or  order  was  erroneous.  It  ought  to 
have  stood  upon  Its  exceptions,  and  taken  an 
appeal  to  this  court  from  such  order  or  ob- 
jection"; third,  "conceding  that  the  bond  was 
not  authorized  either  under  section  4810  or 
section  4813,  still  the  court  was  authorized  to 
order  and  demand  the  bond  under  sections  4 
and  3025,  of  tbe  Code  of  Idaho."  The  fourth 
contention,  we  think,  is  altogether  too  specu- 
lative to  require  consideration. 

As  to  the  first  proposition  of  appellant: 
Section  4810,  Rev.  St.,  provides  for  and  de- 
fines the  kind  of  undertaking  required  In  an 
appeal  from  a  money  judgment.  This  was 
not  an  appeal  from  a  money  judgment.  The 
action  was  for  the  foreclosure  of  a  chattel 
mortgage.  The  judgment  and  decree  was  for 
a  foreclosure  and  sale  of  the  mortgaged  prop- 
erty. There  can  be  no  money  judgment  en- 
tered In  an  action  to  foreclose  a  mortgage 
lien,  except  as  provided  In  section  4520,  Rev. 
St.,  to  wit:  "And  If  it  appear  from  the  sher- 
iffs return  that  tbe  proceeds  are  Insufficient, 
and  a  balance  still  remains  due,  judgment 
can  then  be  docketed  for  such  balance  against 
the  defendant  or  defendants  personally  liable 
for  the  debt,  and  It  becomes  a  lien  on  the  real 
estate  of  such  judgment  debtor,  as  In  other 
cases  on  which  execution  may  be  Issued." 
The  statement  in  the  decree,  "that  the  de- 
fendant, the  Buffalo  Pitts  Company,  do  have 
and  recover  from  plaintiff,  Thomas  Barnes, 
tbe  sum  of  $442.15,  with  Interest  thereon  at 
the  rate  of  7  per  cent,  per  anum  from  date 
hereof,  togetlier  with  costs  of  suit,  hereby 
taxed  at  $8.70,"  Is  not  a  money  Judgment. 
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No  execution  could  be  Isaued  tbereon;  but 
when  the  mortgaged  property  has  been  ex- 
hausted, and  there  still  remains  a  balance 
due  the  creditors,  be  may  have  a  Judgment 
docketed  "for  such  balance  against  the'  de- 
fendant or  defendants  personally  liable  for 
the  debt,"  etc.  It  seems  to  us  the  purpose 
of  the  statute  Is  plain,  and  its  proTisiona 
clear  and  unequivocal. 

Section  4520,  Rev.  St,  provides:  "There 
can  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  estate  or  personal 
property,  which  must  be  in  accordance  with 
the  provisions  of  this  chapter."  This  would 
seem  to  settle  the  contention  of  appellant 
that  the  Judgment  In  this  case  was  a  money 
Judgment,  and  came  under  the  provisions  of 
section  4810,  Id.,  in  regard  to  undertakings 
on  money  Judgments.  Section  4813,  Id.,  ap- 
plies solely  to  appeals  from  Judgments  or  or- 
ders directing  the  sale  or  delivery  of  posses- 
sion of  real  property,  and  has  no  application 
to  the  case  under  consideration. 

Bat  appellant  contends  that,  although  the 
undertaking  was  not  authorized  either  un- 
der sections  4810,  4813,  Rev.  St.,  "still  the 
court  was  authorized  to  order  and  demand  the 
bond  under  sections  4  and  3925  of  the  Cbde 
of  Idaho."  The  l>enevoIence  of  section  4, 
Rev.  St.,  latitudinous  as  It  Is,  can  hardly  be 
invoked  in  this  case.  Section  3925  is  as  fol- 
lows: "When  Jurisdiction  is  by  this  Code  or 
by  any  other  statute  conferred  on  a  court  or 
Judicial  officer,  all  the  means  necessary  to 
carry  It  Into  effect  are  also  given;  and  In  the 
exercise  of  the  Jurisdiction  if  the  course  of 
proceedings  be  not  specially  pointed  out  by 
this  Code  or  the  statute,  any  suitable  process 
or  mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit 
of  this  Code."  But  the  Code  has  clearly  and 
succinctly  pointed  out  the  procedure  to  be 
followed  In  cases,  such  as  that  under  consld- 
oratlon,  In  sections  4809,  4817,  Rev.  St.  The 
statute  having  provided  the  kind  of  an  under- 
taking required,  the  court  was  not  authorized 
or  empowered  to  ..'emand  another  or  different 
andertaklng,  and  ics  order  to  that  effect  was 
old.  Snow  T.  Holmes,  64  Cal.  232,  30  Pac. 
306;  Powers  v.  Crane,  67  CaL  65,  7  Pac.  135; 
.rohnson  v.  Powers  (Cal.)  28  Pac.  1070.  The 
Judgment  of  the  district  court  is  affirmed, 
with  costs  to  respondent 

QUARLBS  and  SULLIYAN,  JJ.,  concur. 


(19  Utah,  411) 

EHRNGREN  v.  GROXLUND  et  al. 
(Supreme  Court  of  Utah.     May  2.  1809.) 

DHORBBS  —  PnOBATB  COtTKTS  —  CONCLCSIVBNESS — 
DlBCHABOB  OF  ExBOUTOH  AMD  HiS  BONDSMEN — 
AOBBKMENT     BBTWBEN     ExECUTOB    AND     HeIB — 

Loan  bt  Heib  to  Executob — Inducement — 
C0NCEA1.HENT — M1SBBFRBSBNTAT10N8  or  Execu- 
tob. 

1.  A  decree  of  a  territorial  probate  court,  un- 
til reversed  or  modified,  is  as  final  and  conclu- 


sive, between  the  parties,  as  a  judgment  of  the 
district  court. 

2.  Where  a  decree  in  a  probate  proceeding 
was  entered  under  section  4202,  2  Comp.  Laws 
Utah  1888,  directing  an  executor  to  deposit  cer- 
tain money  in  bank  for  the  use  and  benefit  of 
an  heir,  the  executor  could  not  be  released,  and 
his  bondsmen  discharged,  under  section  42S4, 
2  Comp.  Laws  Utah  1838,  until  he  had  fully 
complied  with  the  decree  of  the  probate  court. 

3.  Agreements  and  transactions  between  an 
executor  and  a  minor  heir  are  always  closely 
scrutinized  by  the  courts. 

4.  Where  an  executor  fraudulently  induces 
an  heir  to  loan  to  him  a  sum  of  money,  be- 

Sueathed  to  her,  but  to  which  she  is  not  enti- 
ed  until  she  reaches  21  years  of  age,  and  the 
evidence  shows  that  the  executor  procured  the 
loan  by  concealing  from  the  heir  his  failing 
financial  condition,  and  by  misleading  her  in 
other  respects,  the  transaction  is  not  only  ques- 
tionable, but  absolutely  void. 
(Syllabus  by  the  Conrt.) 

Appeal  from  Third  district  court.  Salt  Liake 
county;  A.  N.  Cherry,  Judge. 

Action  by  Josephine  Khrngren  against  Nils 
J.  tironlund  and  others.  Judgment  for  plain- 
tiff, and  certain  defendants  appeal.  Affirmed. 

Moyle,  Zane  &  Costigan,  for  appellants. 
Williams,  Van  Cott  &  Sutherland  and  J.  H. 
Hurd,  for  respondent 

MINER,  J.  This  action  was  brought  upon 
the  bond  of  Nils  J.  Gronlund,  as  executor  of 
the  last  will  and  testament  of  John  Ehrngren. 
The  respondent  Josephine  Ehrngren,  was  the 
daughter  of  the  testator,  John  Ehrngren. 
The  bond  was  executed  by  Gronlund  as  prin- 
cipal, and  the  other  defendants  as  his  sureties, 
to  the  territory  of  Utah,  for  the  use  of  the 
heirs  and  creditors  of  John  Ehrngren,  de- 
ceased, in  the  penal  sum  of  $28,000,  for  which 
sum  well  and  truly  to  be  paid  ttte  principal 
and  sureties  bound  themselves,  their  heirs,  ad- 
ministrators, and  assigns.  Jointly  and  several- 
ly. The  obligation  bound  the  executor  to 
faithfully  execute  the  duties  of  the  trust  as 
executor  according  to  law.  The  bond  was  ap- 
proved and  filed  August  1, 1880. 

In  the  will  of  the  deceased,  the  following 
bequest  was  made  to  his  daughter,  the  re- 
spondent: "Fifthly.  I  give  and  bequeath  to 
my  daughter,  Josephine  Ehrngren,  the  sum  of 
two  thousand  dollars;  said  amount  to  be  pla- 
ced by  my  executors,  hereinafter  to  be  named, 
in  some  safe  investment  or  deposited  In 
some  reputable  bank  In  Salt  Lake  City,  for 
the  benefit  of  my  said  daughter,  Josepliine, 
who  is  to  receive  the  interest  thereof,  but  not 
the  principal,  nntll  she  arrives  at  the  age  of 
21  years,  when  the  said  amount  with  the 
proceeds  thereof,  is  to  be  delivered  to  her,  un- 
less, in  the  opinion  of  my  executors  herein- 
after to  be  named,  her  welfare  would  be  bet- 
ter subserved  by  drawing  a  portion  of  the 
said  amount  and  Investing  It  In  a  home  or 
real  estate  for  her  before  she  reaches  the  age 
of  21  years."  The  final  account  of  the  exec- 
ntor  and  petition  for  distribution  were  duly 
filed,  and  thereupon,  on  January  3,  1893,  the 
court  ordered  and  decreed  that  the  residue  of 
said  estate  be  distributed  as  follows:   "Xo  Jo- 
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aepbl&e  Etamgi-en,  the  sum  of  $1,635.30  casli, 
said  amount  to  be  deposited  by  said  executor 
Id  Zion's  Savings  Banlc  &  Trust  Company  of 
Salt  Lake  City,  for  said  Josephine  Khrngren; 
the  interest  of  said  amount  to  be  paid  her  as 
It  accrues,  but  the  principal  to  remain  depos- 
ited in  said  bank  until  she  arrives  at  the  age 
of  21  years,  on  the  5th  day  of  January,  1896, 
after  which  date  said  principal  sum  may  be 
paid  to  'her."  It  appears  that  the  executor 
never  at  any  time  deppsited  said  sum  of  $1,- 
635.30,  or  any  part  thereof,  in  the  Zion's  Sav- 
ings Bank,  for  the  benefit  of  said  Josephine 
Ehmgren,  or  otherwise,  or  In  any  wise  com- 
piled with  the  order  and  decree. 

The  appellants  contend,  among  other 
things,  that  when  the  decree  was  made  the 
executor  was  acting  as  trustee,  and  that  the 
sureties  never  became  obligated  to  secure  the 
faithful  performance  of  the  duties  of  the  exec- 
utor, while  acting  as  trustee,  in  the  deposit  of 
the  fund  in  the  bank  for  Josephine  Ehrngren, 
and  that  the  court  had  no  Jurisdiction  to  make 
the  order  and  decree  made  requiring  the  exec- 
utor to  deposit  the  money  in  the  bank,  and 
that  the  bond  only  holds  the  sureties  liable 
to  heirs  and  creditors,  and  not  to  legatees. 
Under  the  will,  as  construed  by  the  court,  the 
testator  did  not  bequeath  the  fund  in  question 
to  the  executor,  as  trustee,  for  the  respondent 
in  trust  On  the  contrary,  he  bequeathed  it 
to  the  respondent,  but  the  enjoyment  of  the 
principal  sum  was  postponed  until  she  arrived 
at  the  age  of  21  years.  The  decree  entered 
required  the  fund  belonging  to  the  respondent 
to  be  deposited  in  the  Zion's  Savings  Bank  & 
Trust  Company,  for  Josephine  Ehrngren,  and 
to  remain  there  deposited  until  she  arrived  at 
the  age  of  21  years,  at  which  time  It  was  to  be 
paid  to  her.  This  decree,  as  between  the  par- 
ties, was  a  final  Judgment,  and  as  conclusive, 
until  reversed  or  modified,  as  a  decree  of  the 
district  court.  2  Comp.  Laws  1888,  S  3016. 
Tills  decree  was  never  appealed  from,  but  re- 
mained in  full  force  when  this  action  was 
commenced,  and  the  appellants  thereby  acqui- 
esced therein.  Under  our  statute,  the  settle- 
ment of  the  accounts  of  an  executor  are  final 
and  conclusive,  and  a  decree  of  distribution  is 
conclusive,  subject  to  a  reversal  or  modifica- 
tion, and  the  court  must  distribute  the  amount 
to  which  each  person  Is  entitled,  and  such 
distributees  may  sue  for  the  amounts  to  which 
they  are  entitled.  Id.  !{  4241,  4202.  Section 
4057  provides  that  the  bond  must  be  condition- 
ed that  the  executor  or  administrator  shall 
faithfully  execute  the  trust  according  to  law. 
Id.  §  4284,  provides:  "When  the  estate  has 
been  fully  administered,  and  it  is  shown  by 
the  executor,  or  administrator,  by  the  produc- 
tion of  satisfactory  vouchers,  that  he  has  paid 
all  sums  of  money  due  from  him,  and  deliv- 
ered up,  under  the  order  of  the  court,  all  the 
property  of  the  estate  to  the  parties  entitled, 
and  performed  all  the  acts  lawfuUy  required 
of  him,  the  court  must  make  a  Judgment  or 
decree  discharging  htm  from  all  liability  to  be 
Incurred  thereafter."    The  executor  could  not 


obtain  his  discharge  so  as  to  release  the  sure- 
ties on  the  bond  until  he  had  complied  with 
this  decree,  and  paid  over  the  money  as  di- 
rected therein.  In  Wheeler  v.  Bolton,  54  Cal. 
305,  It  is  held,  under  a  similar  provision  of  the 
statute,  that,  if  an  executor  has  possession  of 
property,  his  duty  is  not  ended  until  he  has 
delivered  the  property  in  accordance  with  the 
decree,  and  not  until  then  can  he  have  his 
discharge.  In  E>ans  v.  Gerken,  105  CaL  313, 
38  Pac.  726,  it  is  said,  in  a  similar  case:  "The 
decree  of  distribution  had  fixed  the  liability  of 
the  executor,  and  was  conclusive  alike  upon 
the  sureties."  So,  in  Scofleld  v.  Oburchili,  72 
N.  X.  570,  It  is  said:  "In  the  absence  of  fraud 
or  collusion  between  the  executor  and  the 
legatee,  the  decree  of  the  surrogate  is  conclu- 
sive upon  the  sureties.  It  binds  the  principal 
and  the  sureties  alike,  and  cannot  be  impeach- 
ed in  a  collateral  proceeding.  While  the  most 
solemn  judgments  do  not  conclude  those  who 
are  neither  parties  nor  privies,  yet,  when  an 
obligee  undertakes  the  payment  of  a  Judg- 
ment which  may  be  recovered  against  his 
principal,  he  cannot  escape  the  eftect  of  such 
Judgment  when  recovered.  -He  has  bound 
himself  to  pay,  and  is  Indebted  for  the  amount 
of  ^e  Judgment  when  recovered,  without  re- 
gard to  its  legal  merits.  Such  is  the  nature  of 
his  contract,  and  be  must  abide  and  stand  by 
it,  Irrespective  of  the  consequences.  He  can- 
not go  behind  it,  or  allege  that  it  was  errone- 
ous, and  embraced  more  than  was  intended. 
The  decree  is  final  as  to  the  indebtedness  of 
the  estate  and  the  obligation  of  the  executor 
to  pay,  and'  the  sureties  cannot  go  back  of 
such  Judgment"  McKlm  v.  Glover,  107 
Mass.  280,  45  N.  E.  744.  In  Towne  v.  Am- 
mldown,  20  Pick.  638,  It  is  said:  "The  condi- 
tion of  the  bond  Is  to  administer  the  estate 
according  to  the  will.  One  of  the  directions 
of  the  will  was  to  hold  this  fund  of  $2,000 
till  the  legatee  should  marry  or  die,  and  in  the 
meantime  to  pay  her  the  interest  of  it  It 
was  their  duty,  as  executors,  to  perform  this 
trust;  the  sureties,  by  their  bond,  undertook 
that  they  should  do  it;  and  the  nonperform- 
ance Is  a  breach.  This  point  we  now  consider 
is  settled  by  the  authorities." 

The  executor  was  ordered  by  the  court  to 
deposit  this  money  as  executor.  The  decree 
was  directed  to  the  executor  officially.  The 
decree  being  conclusive,  and  the  court  having 
directed  the  executor  what  to  do  with  the 
fund  in  the  execution  of  his  duty  under  the 
law,  such  order  and  decree  must  be  complied 
with,  before  the  executor  would  be  entitled  to 
his  discharge  from  the  obligation  imposed  by 
the  statute.  His  obligation,  therefore,  was 
not  ended,  and  the  liability  of  his  sureties 
was  not  canceled,  until  he  had  complied  with 
the  order  of  the  court,  and  deposited  the  be- 
quest as  directed.  Until  this  was  done,  the 
principal  and  his  sureties  were  bound.  The 
only  way  the  executor  could  avoid  the  force 
of  the  decree  was  by  appeal,  and  reversal 
of  the  Judgment.  The  order  and  decree  was 
binding  upon  the  executor  as  such.    He  failed 
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In  hie  legal  duty  as  executor,  and  he  and  his 
•ureties  should  be  held  on  the  bond.  In  Perry, 
Trusts,  8  262,  it  is  said:  "The  conditions  of 
bonds  of  administrators  are  to  administer  the 
estate  according  to  law.  Bonds  of  executors 
are  conditioned  to  administer  an  estate  ac- 
cording to  the  will,  though  a  condition  to  ad- 
minister according  to  law  Is  the  same  thing, 
because  by  law  they  are  to  administer  ac- 
cording to  the  will.  If,  therefore,  by  the 
terms  of  the  will,  the  executor,  as  executor, 
Is  to  keep  the  estate,  or  any  portion  of  it, 
in  his  bands,  and  is  to  deal  with  It  as  a  trustee, 
his  bond  will  be  held  as  security  for  the 
faithful  performance  of  bis  duties,  though 
such  duties  are  much  larger  and  different 
from  those  of  an  ordinary  executor."  2  Comp. 
Laws  Utah,  1888,  S  4284;  Hood  v.  Hood.  85 
N.  Y.  561.  In  Hall  v.  Hall,  78  N.  Y.  637.  it 
Is  said:  "Much  stress  is  laid  upon  the  desig- 
nation of  the  appellants  as  'trustees,'  as  well 
as.  'executors,'  in  the  will;  but  It  is  very 
evident  that  these  terms  were  used  Inter- 
changeably, and  as  synonymous,  and  not  in  con- 
tradistinction from  each  other,  and  it  would 
nardly  seem,  from  the  bequest  of  the  fund  in 
question  to  his  executors,  and  the  survivors 
of  them,  that  the  testator  contemplated  a  tiuist 
that  would  attach  to  the  persons  of  the  ex- 
ecutors rather  than  to  the  office,  or  intended 
the  execution  of  the  trust  in  the  character 
of  trustees  rather  than  executors." 

The  appellants,  among  other  things,  also 
contend  that  the  executor,  after  the  respondent 
1>ecame  18  years  of  age,  but  before  she  arrived 
at  the  age  of  21  years,  by  verbal  agreement 
with  her,  obtained  permission  to  retain  and 
use  the  amount  of  the  legacy  in  question,  at 
a  settled  rate  of  interest.  It  appears  that 
when  this  agreement  was  made  the  executor 
was  In  failing  financial  circumstances,  which 
fact  was  withheld  from,  and  was  unlcnown 
by,  the  respondent  at  the  time.  The  executor 
advised  the  respondent  that  she  could  not  get 
the  money  until  she  liecame  21  years  of  age, 
but  that  the  sureties  on  his  bond  were  per- 
fectly good,  and  that  they  would  be  held  on 
the  bond  until  the  money  was  paid.  It  does 
not  appear  that  the  respondent  had  any  coun- 
sel except  that  of  the  executor  In  this  mat- 
ter. An  executor  can  hardly  be  excused  in 
placing  him.velf,  as  to  a  legatee,  in  that  double 
character.  He  had  no  right  to  obtain  a  sharp 
bargain  for  himself,  to  the  detriment  of  the 
respondent,  by  withholding  from  her  the 
knowledge  of  his  financial  condition,  and  in 
mifllpading  her  in  other  respects.  "Nor  should 
he  place  himself  In  a  position  In  which  to  be 
honest  must  be  a  strain  upon  him."  The 
transaction  was  not  only  questionaiile  on  the 
part  of  the  executor,  but  fraudulent,  and  the 
contract  must  be  held  void.  In  2  Perry, 
Trusts.  §  8.">1.  It  is  said:  "But  all  agreements 
or  contracts  between  trustees'  and  cestui  que 
trust  are  looked  upon  with  su.splcion  hy  the 
court,  and  are  closely  scrutinized.  There- 
fore, in  order  that  the  release,  conflmiatlon. 
•■aiver,  or  acquiescence  may  have  any  efteet. 


the  cestui  que  trust  must  bare  full  knowledge 
of  the  case.  He  must  also  know  the  law,  and 
what  his  rights  are,  and  how  they  would  be 
dealt  with  by  the  court;  •  *  •  and.  If 
the  cestui  que  trust  has  Just  come  of  age,  be 
ought  to  have  proper  legal  advice."  In  Jones 
V.  Lloyd,  117  111.  597,  7  N.  B.  119,  It  is  said, 
quoting  from  the  syllabus:  "A  release  by  a 
cestui  que  trust  will  not  be  binding  unless  he 
is  first  made  fully  acquainted  with  his  rights, 
and  the  nature  and  full  extent  of  the  liabilities 
of  the  trustee.  Any  concealment  misrepre- 
sentation, or  other  fraudulent  conduct  on  the 
part  of  the  trustee  will  vitiate  such  a  rdease. 
Where  a  trustee  seta  up  a  bargain  with  his 
cestui  que  trust,  or  a  release  from  him,  the 
burden  of  proof  is  upon  the  former  to  vindi- 
cate the  transaction  from  any  shadow  of  sus- 
picion, and  to  show  that  It  was  perfectly  fair 
and  reasonable  in  every  respect."  Oalbraitb 
V.  Tracy,  153  HI.  67.  38  N.  B.  937;  27  Am. 
&  Eng.  Enc.  Law,  191;  Jones  v.  Lloyd,  117 
lU.  597,  7  N.  E.  119. 

We  find  no  reversible  error  In  the  order 
overruling  the  demurrer,  nor  In  the  record  as 
presented.  The  Judgment  of  the  district  court 
is  affirmed,  with  costs. 

BASKIN,   J.,   concurs.     BARTOH,    O.   J., 

did  not  participate  in  the  decision. 


(I»  Utata,  421) 

POTTER  V.  AJAX  MIN.  CO. 

(Supreme  Court  of  Utah.    May  3,  1899.) 

Action  fob   Damaoes  —  Atto»iiet's   Feb   Cox- 
TINOBNT  —  Settlement  bt  Plaintiff  —  Fraud 

ON    ATTOBNET  —  SETTtNO     ASIDB    JUDGMENT  — 

Pbofbb   Pbocbdcrb  —  Attobnets'    Lien    Law 
Not  Retboactite. 

1.  Where;  in  an  action  for  damages  for  per- 
sonal injuries,  the  compensation  of  plaintifTs 
coimsel  beinK  contingent  upon  recovery,  plain- 
tiif  compromises  and  settles  his  claim  with  the 
agcut  of  the  insurer  of  defendant  company,  coi- 
iusively,  fraudulently,  and  for  the  purpose  of 
cheating  and  defrauding  his  attorneys  out  of 
their  just  compensation  for  services,  it  is  prop- 
er for  the  court  to  set  aside  and  vacate  the  sat- 
isfaction and  dismissal  of  the  action,  under  the 
common-law  rule  thot  the  court  may  protect 
one  of  its  officers  from  the  fraud  of  his  client: 
and  the  attorneys  were  entitled  to  continue  the 
prosecution  of  the  case,  to  determine  the 
amount  of  their  compensation. 

2.  Section  135,  Rev.  St.  1808,  known  as  the 
"Attorneys'  Lien  Law,"  is  not  retroactive,  and 
cannot  affect  a  cause  of  action  accruing  or  a 
suit  l)rouKbt  before  it  became  operative. 

3.  Where  a  cause  of  action  accrued  and  ac- 
tion was  commenced  before  section  1.S6,  Rev. 
.St.  18!)8,  Riving  attorneys  a  lien,  went  Into  effect, 
it  WHM  error  to  instruct  the  jury  that  the  statute 
applied  to  tlie  case,  and  gave  attorneys  a  lien 
upon  plaintifTs  cause  of  action,  which  attached 
to  the  verdict,  decision,  or  judgment,  which  a 
settlement  by  plaintiff  out  of  court,  and  with- 
out his  attorneys'  knowledge  or  consent,  could 
not  affect. 

Baskin,  J.,  dissenting. 

(Syllabus  i)y  the  Court.) 

Appeal  from  district  court.  Fifth  district; 
E.  V.  Higgins.  Judge. 

A<'tion  by  Joseph  F.  Potter  against  the  AJax 
Mining  (Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 
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On  October  11,  1897,  plaintiff  filed  his  veri- 
fied complaint  against' the  defendant  in  Juab 
county,  alleging  that  he  was  injured  through 
the  negligence  of  the  defendant  while  In  its 
employ,  and  prayed  judgment  in  the  sum  of 
?15,000.  The  complaint  was  signed  by  J.  E. 
Page  and  Powers,  Straup  &  LIppman,  attor- 
neys for  the  plaintiff.  On  October  30,  1807, 
the  defendant,  by  its  attorneys,  filed  its  veri- 
fied answer,  denying  all  the  material  allega- 
tions In  the  complaint  Prior  to  the  com- 
mencement of  this  suit,  and  on  the  23d  day  of 
July,  1897,  said  plaintiff  entered  into  a  written 
contract  with  the  said  attorneys,  Page  and 
Powers,  Straup  &  Lippmnn,  agreeing  to  giv« 
said  attorneys,  as  full  compensation  for  their 
services  in  said  cause,  one-half  of  any  amount 
that  may  be  recovered,  either  by  way  of  judg- 
ment or  settlement  of  said  cause,  with  the 
agreement  that  no  settlement  should  be  made 
without  the  consent  of  both  parties  to  the 
agreement,  and  that  the  attorneys  should  ad- 
vance the  necessary  costs  and  witness  fees. 
Said  attorneys  afterwards  advanced  the  neces- 
sary fees.  While  the  case  was  so  pending 
and  undetermined  on  issues  joined,  one  Thom- 
as Marloueaux,  an  attorney  located  at  Salt 
Lake  City,  and  who  was  acting  for  the  London 
Guaranty  Company,  which  company  had  in- 
sured the  defendant  company  against  damages 
by  reason  of  accidents  to  its  employ6s,  and  had 
agreed  to  Indemnify  it  against  such  accidents, 
went  to  Payson,  where  plaintiff  resided,  and 
where  Page,  one  of  plaintiff's  attorneys,  re- 
sided, and,  without  consulting  with  plaln- 
titTs  attorneys,  induced  plaintiff  to  execute  on 
March  9,  1898,  a  release  and  discharge  of  said 
defendant,  to  said  insurance  company,  of  and 
from  all  claims  and  demands,  liabilities  and 
causes  of  action,  against  the  said  Ajax  Min- 
ing Company,  In  said  cause  pending  against 
It,  for  the  Injury  sued  for  In  said  action.  In 
consideration  of  the  sum  of  $1,190  then  paid 
by  the  said  company  to  the  plaintiff,  and  also 
executed  a  receipt,  In  consideration  of  $1,000 
paid  by  said  company  to  plaintiff,  for  all 
wages,  loss  of  time,  and  damages  on  account 
of  the  accident  sued  upon,  and  afterwards 
procured  an  order  to  be  entered  in  said  court 
dismissing  and  discharging  said  action  at  the 
coat  of  the  plaintiff.  Thereupon  the  attorneys 
for  the  plaintiff,  learning  of  said  settlement 
and  dism'issal,  entered  a  motion,  based  upon 
affidavit,  to  set  aside  such  order  of  dismissal. 
The  a<9davlt  set  up  fraud  on  the  part  of  the 
plaintiff  and  said  company,  through  its  at- 
torney, to  procure  said  settlement  and  dis- 
missal, to  defraud  the  said  attorneys  without 
any  notice  to  them,  and  that  said  plaintiff  was 
Irresponsible  and  unable  to  respond  In  dam- 
ages, and  that  said  attorneys  were  injured 
and  defrauded  thereby.  Upon  a  hearing,  the 
conrt  made  an  order  setting  aside  the  dismiss- 
al of  said  action,  and  allowing  said  plaintiff's 
attorneys  to  prosecute  said  cause  of  action 
for  the  purpose  of  determining  the  amount 
and  recovering  their  attorney's  fees  and  ex- 
penses.   On  March  following,  the  defendant 


company  filed  its  supplemental  answer,  where- 
by it  set  up  as  a  separate  defense  such  settle- 
ment made  March  9,  1898.  The  cause  came 
on  for  trial  for  the  purpose  of  determining 
the  amount  of  compensation  of  said  attorneys. 
Said  release  and  dismissal  were  Introduced  in 
evidence  for  the  purpose  of  showing  a  de- 
fense to  any  claim  plaintiff  might  have  against 
the  defendant;  and  the  Jury  were  Instructed 
that  the  same  were  binding  on  the  plaintiff, 
but  that  they  did  not  affect  the  rights  of  the 
attorneys  to  one-half  the  amount  the  plain- 
tiff was  entitled  to  recover,  as  their  compen- 
sation. The  plaintiff  also  Introduced  evidence 
to  show  negligence  on  the  part  of  the  de- 
fendant, and  the  nature  and  extent  of  plain- 
tiff's injuries;  claiming  that  the  attorneys  were 
entitled  to  recover  one-half  the  amount  the 
jury  should  find  the  plaintiff  was  entitled  to 
recover.  Upon  the  trial  the  court  instructed 
the  jury  that  they  should  determine  what 
sum,  if  any,  the  plaintiff  was  entitled  to  re- 
cover, and  return  a  verdict  for  50  per  cent, 
of  the  amount  they  found  he  was  so  entitled 
to  recover;  the  said  one-half  being  the  Inter- 
est and  amount  of  compensation  the  plaintiff's 
attorneys  had  in  the  plaintifTs  cause  of  action. 
The  jury  rendered  a  verdict  for  $2,000,  and 
judgment  was  entered  for  that  sum.  From 
tUis  judgment  the  defendant  appeals,  assign- 
ing many  errors. 

Bennett,  Harlcness,  Howat,  Bradley  &  Rich- 
ards, for  appellant.  Powers,  Straup  &  LIpp- 
man, for  respondent. 

After  stating  the  facts,  MIXER,  J.,  deliv- 
ered the  opinion  of  the  court. 

Plaintiff's  attorneys  base  their  right  to  have 
the  order  for  the  dismissal  of  the  action  set 
aside,  and  the  case  tried  upon  the  issues  Joined 
between  the  parties,  under  section  135,  Rev. 
St.  1898.  This  section  provides  that:  "The 
compensation  of  an  attorney  and  counselor 
for  his  services  Is  governed  by  agreement,  ex- 
press or  implied,  which  is  not  restrained  by 
law.  From  the  commencement  of  an  action 
or  the  service  of  an  answer  containing  a  coun- 
terclaim, the  attorney  who  appears  for  a  par- 
ty has  a  lien  upon  his  client's  cause  of  action 
or  counterclaim,  which  attaches  to  a  verdict, 
report,  decision,  or  judgment  in  his  client's 
favor  and  the  proceeds  thereof  in  whosesoever 
hands  they  may  come;  and  cannot  be  affected 
by  any  settlement  between  the  parties  before 
or  after  judgment."  The  appellant  claims 
that  this  contention  is  erroneous,  and  that 
the  statute  did  not  affect  the  plaintiff's  case, 
or  create  the  lien  of  plaintiff's  attorneys,  be- 
cause the  act  was  not  retroactive,  under  a 
proper  consideration  of  the  statute  and  of  sec- 
tion 2490,  Rev.  St,  which  provides  that  no 
part  of  the  Revised  Statutes  is  retroactive,  un- 
less expressly  so  declared.  The  contract  In 
question  was  made  on  July  23,  1897.  This 
action  was  commenced  October  11,  1807.  The 
statute  giving  an  attorney's  lien  was  passed 
and  became  operative  January  1,  1896.  The 
action  was  dismissed  by  the  plaintiff,  through 
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the  settlement  he  made  with  the  defendant, 
March  9,  1898.  The  judgment  appealed  from 
was  rendered  March  28,  1898.  In  the  case  of 
Sandberg  v.  Mining  Co.  (decided  at  the  Sep- 
tember term  of  this  court,  1898)  55  Pac.  74, 
we  held  that  prior  to  the  enactment  of  sec- 
tion 135,  Rev.  St.  1898,  there  was  no  at- 
torney's lien  for  fees  on  a  cause  of  action  be- 
fore Judgment,  but  that  the  court  would  not 
aid  a  party  In  cheating  and  defrauding  bis  at- 
torney out  of  bis  costs  and  fees;  and  in  Victor 
Gold  &  Silver  Min.  Co.  t.  National  Bank  of 
Republic  (decided  at  the  same  term)  55  Pac. 
72,  we  held  that  attorneys  have  a  lien  upon 
the  Judgment  for  costs  advanced  by  them,  and 
that  the  Judgment,  being  for  costs,  imported 
notice  of  the  Hen.  Section  135,  Rev.  St.  1898, 
Is  a  copy  of  section  66,  Code  of  Civil  Procedure 
of  the  State  of  New  York  for  1877.  In  Ast- 
rand  v.  Railroad  Co.  (Sup.)  53  N.  Y.  Supp.  29:t, 
it  Is  held  that  the  case  of  Coughlln  v.  Railroad 
Co.,  71  N.  Y.  445,  holding  that  there  could  be 
no  lien  on  nonassignable  causes  of  action  tliat 
did  not  survive,  was  before  the  amendment 
of  1879,  above  referred  to,  and  that  such  stat- 
ute covers  and  includes  all  causes  of  action, 
contract  and  tort  alllie,  and  those  that  do  not 
survive.  We  believe  this  holding  to  be  cor- 
rect The  langiiage  of  section  135,  if  a.ppli- 
cable  to  this  case,  is  comprehensible,  and  cre- 
ates a  direct  lien  in  favor  of  the  attorney  upon 
his  client's  cause  of  action,  in  whatever  form 
It  may  assume,  in  the  entire  course  of  litiga- 
tion, and  entitles  the  attorney  to  follow  the 
proceeds,  without  regard  to  any  settlement  be- 
fore or  after  the  Judgment.  It  being  a  stat- 
utory lien,  every  one  must  take  notice  of  It, 
and  any  one  settling  with  the  client  without 
the  knowledge  of  the  attorney  does  so  at  bis 
own  risk.  In  common  fairness  to  an  attor- 
ney, no  settlement  should  be  made  by  the  par- 
ty, where  an  attorney  has  an  interest,  with- 
out full  knowledge  of  the  attorney,  and  under 
such  conditions  as  will  protect  his  lien.  The 
attorney,  being  an  officer  of  the  court,  is  un- 
der Its  control,  and  no  unfair  demands  on  his 
part  should  be  permitted  by  the  court.  Under 
the  statute  the  attorney  is  entitled  to  such 
legal  fees  and  allowances  as  he  can  establish 
by  agreement  with  his  client,  which  Is  not 
restrained  by  law.  This  agreement,  however, 
does  not  deprive  the  party  of  the  right  to  con- 
trol the  management  of  his  case,  and  deter- 
mine when  the  litigation. shall  cease,  provid- 
ing he  Is  able  and  willing  to  satisfy  the  Just 
claim  of  bis  attorney.  So,  also,  under  section 
135,  the  cause  of  acUon,  although  for  an  In- 
Jury  to  the  person,  whldi  would  not  survive 
to  the  administrator  at  common  law,  was 
assignable,  and  the  subject  of  a  contract  such 
as  was  made  In  this  case.  Perl  v.  Railroad 
Co.,  152  N.  Y.  527,  46  N.  E.  849;  Astrand  v. 
Railroad  Co.  (Sup.)  53  N.  Y.  Supp.  294;  Lee 
v.  Oil  Co.,  126  N.  Y.  579,  27  N.  E.  1018.  As 
held  in  Peri  v.  Railroad  Co.,  152  N.  Y.  521, 
4C  N.  E.  849,  this  statutory  attorney's  lien 
operates  as  a  security  and  Hen  upon  the  cause 
of  action,  which  attaches  to  the  Judgment: 


and  If  a  settlement  Is  made  by  the  parties 
without  the  consent  or  knowledge  of  the  at- 
torney having  a  lien,  and  in  prejudice  of  his 
rights,  or  by  reason  of  the  insolvency  of  his 
client,  or  other  sufficient  cause,  the  court  will 
interfere  and  protect  the  officer  by  vacating 
the  satisfaction  of  Judgment,  and  by  placing 
the  parties  in  the  same  situation  they  were 
in  before,  for  the  purpose  of  satisfying  the 
lien  of  the  attorney  under  the  statute,  and 
the  action  may  be  prosecuted  by  the  attorney, 
for  bis  benefit,  under  his  Hen.  O'Brien  v. 
Railway  Co.  (Sup.)  50  N.  Y.  Supp.  159;  Steen- 
burgh  V.  Miller  (Sup.)  42  N.  Y.  Supp.  333; 
Albert  Palmer  Co.  v.  Van  Orden,  64  How. 
Prac.  79;  Carpenter  v.  Myers,  90  Mich.  209, 
51  N.  W.  206.  So,  also,  at  common  law,  with- 
out the  Intervention  of  the  statute,  it  has  long 
been  the  practice  of  courts  to  Intervene  to 
protect  attorneys  against  settlements  made  by 
their  clients  to  cheat  them  out  of  their  costs. 
If  an  attorney  has  commenced  an  action,  and 
his  client  settles  it  with  the  opposite  party 
before  judgment,  collusively.  In  fraud  of  his 
rights,  and  to  deprive  him  of  bis  costs,  the 
court  will  permit  the  attorney  to  go  on  with 
the  suit  for  the  purpose  of  collecting  bis  costs. 
CoughUn  T.  Railroad  Co.,  71  N.  Y.  448;  Ran- 
dall V.  Van  Wagener,  115  N.  Y.  631,  22  N.  B. 
361;  Weeks  v.  Wayne  Circuit  Judges,  73  Mich. 
256,  41  N.  W.  269.  Where,  by  agreement  be- 
tween attorney  and  client,  the  attorney  is  to 
have  a  lien  for  his  services,  to  a  certain 
amount,  upon  the  Judgment  to  be'  recovered, 
this  constitutes  an  equitable  assignment  of  the 
Judgment,  which  attaches  to  the  Judgment  as 
soon  as  rendered.  1  Jones,  Liens,  |i  43,  62, 
223,  224.  Again,  it  is  held  in  Weeks  v.  Wayne 
Circuit  Judges,  73  Mich.  256,  41  N.  W.  269, 
tbat,  in  the  absence  of  a  statute,  "an  ag;ree- 
ment  between  attorneys  and  their  client  that 
they  are  to  be  paid  for  their  services  rendered 
In  the  prosecution  of  a  suit,  and  reimbursed, 
for  moneys  advanced,  from  the  proceeds  of 
the  Judgment  which  should  be  obtained,  op- 
erates as  an  assignment  of  the  Judgment  to 
the  attorneys,  to  the  extent  of  such  claims; 
and,  until  the  seme  are  paid,  the  plaintiff  can 
give  no  valid  discharge  of  the  Judgment  The 
rule  that  courts  look  with  favor  upon  a  com- 
promise and  settlement  made  by  the  parties  to 
a  suit  only  applies  where  all  of  the  rights  and 
Interests  of  all  of  the  parties  concerned,  both 
legal  and  equitable,  have  been  respected,  and 
In  good  faith  observed."  To  the  same  effect 
are  Carpenter  v.  Myers,  90  Mich.  209,  51  N. 
W.  206;  Andrews  v.  Morse,  31  Am.  Dec.  752; 
Weeks,  Attys.  869;  Hutchinson  v.  Howard. 
15  Vt  544;  and  1  Jones,  Liens,  Si  223,  224. 

Upon  full  examination  of  the  record,  we 
find  that  the  settlement  and  dismissal  of  the 
action,  as  shown  by  the  proof,  were  collusive, 
fraudulent,  and  prejudicial  to  the  rights  of  the 
attorneys  for  the  plaintiff,  and  were  made  for 
the  purpose  of  cheating  and  defrauding  them 
out  of  their  Just  compensation  for  services 
rendered  and  agreed  to  be  rtndered  In  that  ac- 
tion, of  which  fact  the  guaranty  company. 
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tbrougb  Its  attorney,  hftd  actual  notice.  Tbe 
order  setting  aside  and  vacating  the  satisfac- 
tion and  dismissal  of  tbe  action  so  coUuslvely 
and  fraudulently  obtained  could  properly  be 
jnade  by  tbe  court,  under  the  common  law,  to 
protect  one  of  its  ofQcers  from  the  fraud  of  bis 
client.  Permitting  tbe  attorneys  to  continue 
the  prosecution  of  the  case,  so  as  to  determine 
tbe  amount  of  tbe  lien  for  their  compensaUon 
for  services  in  tbe  action,  as  agreed  between 
them  and  tbebr  client,  was  a  proper  mode  of 
reaching  tbe  amount  of  their  compensation, 
without  reference  to  the  statute,  under  tbe 
proof  of  fraud  shown  in  this  case.  The  at- 
torneys were  entitled  to  proceed  to  judgment 
under  tbe  rules  established  by  courts  tp  pro- 
tect attorneys  from  dishonest  clients.  But  tbe 
plaintiff  In  this  case  did  not  see  fit  to  adopt 
the  course  of  procedure  so  established.  Tbe 
attorneys  for  tbe  plaintiff  based  their  right  to 
have  tbe  dismissal  set  aside,  and  tbe  cause 
tried,  alone  upon  section  135,  Bev.  St.  This 
statute  did  not  go  into  effect  until  January, 
1898.  It  gave  the  attorneys  certain  rights, 
but  was  not  remedial  in  Its  nature.  It  was 
not  retroactive  In  its  operation,  and  did  not 
affect  tbe  plaintiff's  cause  of  action  or  suit 
brought  upon  tbe  contrac:  made  before  the 
statute  became  operative.  At  common  law  tbe 
rule  was  that  a  statute  is  never  to  be  con- 
strued to  oi>erate  retrospectively,  unless  such 
intention  is  clearly  ezpresspd  in  the  act.  Sec- 
tion 2480,  Bev.  St.,  expressly  provides  that  no 
part  of  tbe  Bevlsed  Statutes  Is  retroactive,  un- 
less expressly  so  declared.  It  Is  dear  that  tbe 
act  applies  to  cases-  that  might  afterwards  be 
commenced,  and  not  to  contracts  or  causes  of 
actions  previously  commenced.  Donahy  v. 
Clapp,  12  Cusb.  440.  If  the  statute  had  been 
operative  upon  tbe  cause  of  action  in  question, 
a  Hen  upon  the  plaintiff's  cause  of  action 
might  have  been  created.  Tbe  cause  was 
tried  upon  the  theory  that  tbe  statute  was 
retroactive,  and  entitled  the  plaintiff  to  re- 
cover under  its  provisions.  The  court  In- 
structed the  Jury  that  .the  statute  applied  to 
this  case,  and  that  by  Its  provisions  the  at- 
torneys had  a  Hen  npon  plaintiff's  cause  of  ac^ 
tlon,  which  attached  to  the  verdict,  decision, 
or  judgment,  and  that  tbe  settlement  made  did 
not  affect  tbe  attorneys'  lien  upon  tbe  cause  of 
action  created  by  virtue  of  statute.  We  are 
of  the  opinion  that  the  court  erred  In  sub- 
mitting tbe  case  to  the  jury  upon  this  theory, 
and  in  giving  such  instruction.  Tbe  case  is 
reversed  and  remanded,  with  directions  to  the 
district  court  to  vacate  and  set  aside  the  judg- 
ment and  to  grant  a  new  trial.  Defendant  is 
entitled  to  costs. 

BABTGH,  C.  J.  I  concur  In  the  result,  but 
not  in  all  the  statements  in  tbe  opinion  re- 
specting liens,  as  applied  to  this  case. 

BASION,  J.    I  cannot  concur  in  the  con- 
clusions announced  in  the  opinion  of  the  ma- 
jority of  the  court  in  this  case.    A  settlement 
of  the  case  having  been  made  by  the  parties 
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thereto,  and  an  order  having  been  made  In 
tbe  conrt  below  dismissing  the  case,  on  motion 
of  plaintiff's  attorneys  an  order  was  made  set- 
ting aside  the  former  order  of  dismissal,  and 
allowing  said  attorneys  to  prosecute  tbe  action 
for  the  purpose  of  determining  the  amount  of, 
and  recovering,  their  attorney's  fees,  to  which 
tbe  defendant  duly  excepted.  For  such  pur- 
pose, and  for  that  alone,  the  judgment  In  the 
case  was  obtained  against  defendants.  Tbe 
plaintiff  and  bis  attorneys  entered  into  a  writ- 
ten agreement,  which  is  set  out  In  the  record, 
in  which  It  was  stipulated  that  said  attorneys 
were  to  receive  as  full  compensation  for  their 
services  in  said  case  In  the  courts  of  Utah,  one- 
half  of  any  amount  that  might  be  recovered, 
either  by  Judgment  or  settlement,  that  no  set- 
tlement was  to  l>e  made  without  the  consent  of 
both  parties  to  said  agreement,  and  that  said 
attorneys  should  advance  the  necessary  costs 
and  witness  fees.  At  the  trial  the  defendant's 
counsel  requested  the  court,  at  the  close  of  tbe 
testimony,  and  before  tbe  jury  had  been  char- 
ged, to  instruct  the  jury  that  "said  agreement 
la  against  public  policy  and  void,  and  that 
there  is  no  lien  for  attorney's  fees  thereunder, 
and  your  verdict  should  be  for  the  defendant" 
The  court  refused  to  so  instruct  the  jury,  and 
the  defendant  duly  excepted.  This  action  of 
tbe  court  is  assigned  as  one  of  the  errors  upon 
which  defendant  relies.  There  are  two  stipu- 
lations in  said  agreement  which  are  against 
public  prficy:  (1)  The  one  which  provides 
that  no  settlement  should  be  made  without  the 
consent  of  both  parties  thereto;  and  (2)  the 
one  by  which  the  attorneys  agreed  to  advance 
the  necessary  court  costs  and  witness  fees.  In 
regard  to  the  first  stipulation.  In  the  case  of 
Boardman  v.  Thompson,  25  Iowa,  487,  the 
contract  between  tbe  attorneys  and  the  dlent 
stipulated  that  the  attorneys  were  to  advance 
all  the  costs,  and  have  for  their  services  a  cer- 
tain per  cent  of  the  recovery,  and  no  settle- 
ment was  to  be  made  without  the  attorneys' 
consent  but,  if  the  client  did  thus  settle,  the 
sum  claimed  in  the  petition.  In  a  suit  to  be 
instituted,  was  agreed  upon  as  the  amount  of 
the  recovery,  and  they  were  to  have  the  per 
•cent,  on  said  sum  agreed  upon  for  their  fees. 
In  pursuance  of  this  agreement  a  suit  was  in- 
stituted by  the  client,  Thompson,  against  the 
Chicago  &  Northwestern  Railroad  Company, 
and  settlement  was  made  by  Thompson  with- 
out the  consent  of  the  attorneys.  The  attor- 
neys brought  suit  on  said  contract  against 
Thompson  and  the  railroad  company  to  re- 
cover the  fee  stipulated  for  in  said  contract 
The  supreme  court  of  Iowa,  on  an  appeal  in 
said  case,  held  that  the  contract  was  void,  as 
against  public  policy.  In  tbe  case  of  Key  v. 
Vattler,  1  Ohio,  132,  the  contract  between  the 
attorney  and  client  provided  for  the  payment 
of  a  contingent  fee,  and  that  no  compromise 
should  be  made  unless  the  attorneys  Joined  in 
It;  and  the  court  held  the  contract  was  void, 
as  against  public  policy.  The  same  doctrine 
is  also  held  in  the  following  cases:  Lewis  v. 
Lewis'  Adm'x,  15  Ohio,  715;  Weakly  v.  JSall, 
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13  Ohio,  167:  EUwood  ▼.  Wilson.  21  Iowa,  523; 
Railway  Co.  t.  Ackley  aU.  Sup.)  49  N.  E.  222. 
I  have  been  unable  to  discover  any  case  w 
authority  which  announcea  a  contrary  doc- 
trine. The  second  stipulation,  before  quoted, 
renders  the  contract  champertous  and  void. 
Champerty  Is  not  only  malum  prohibitum,  but 
is  malimi  In  se,  at  common  law,  and  renders 
void  all  contracts  with  which  It  Is  tainted. 
Backus  V.  Byron,  4  Mich.  535;  Thurston  v. 
Perclval,  1  Pick.  415. '  In  the  case  of  Croco  t. 
Railroad  Co.,  decided  by  this  court,  and  report- 
ed In  54  Pac.  985,  17  Utah.  — .  It  Is  held  that 
"the  common  law  was  In  force  In  this  state 
at  the  adoption  of  the  constitution,  but  that  It 
is  believed  that  Its  force,  as  applied  to  cham- 
pertous contracts,  was  modified  by  the  pas- 
sage of  section  3683  of  the  Compiled  Laws  of 
1888,  which  was  in  force  at  the  date  of  the 
contract  Involved  In  the  ease."  Said  sectloo 
was  also  in  force-  at  the  date  of  the  contract 
involved  in  the  case  at  bar.  The  contract  In 
the  former  case  provided  that  the  attorneys 
should  pay  the  advance  costs  of  filing  the  suit, 
and  the  sherifF's  fees  for  serving  the  same,  and 
likewise  pay  the  railroad  fare  of  necessary 
witnesses  from  the  state  of  Idaho,  In  case  of 
suit.  In  the  opinion  rendered  in  the  case  the 
court  further  held  that:  "Under  said  section 
8683,  it  was  competent  for  an  attorney  and 
client  to  agree  upon  the  attorney's  compensa- 
tion; and  such  compensation  may  be  made 
contingent  upon  success,  and  payable,  by  per- 
centage or  otherwise,  out  of  the  proceeds  of 
the  litigation.  But  it  was  not  competent  for 
the  attorney,  in  consideration  thereof,  to  agree 
to  pay  the  advance  fees  and  costs  of  the  suit 
thereafter  to  be  commenced."  With  this  I 
heartily  concur.  The  defendant's  attorneys 
asked  the  trial  court  to  instruct  the  jury  to 
find  for  the  defendant  because  said  contract 
was  champertous,  but  the  request  was  re- 
fused. This  court  sustained  the  lower  cotirt 
on  the  grounds  that  other  persons,  not  parties 
to  the  suit,  should  not  be  permitted  to  ex- 
onerate themselves  from  their  Just  obligations 
because  other  parties  had  made  a  champertous 
contract  regarding  the  suit,  and  that  the  de- 
fendant did  not  set  up  in  its  answer  the  plea 
of  champertous  contract.  The  case  at  bar  is 
distinguished  from  the  case  of  Croco  v.  Rail- 
road Co.  In  that  case  there  were  no  proceed- 
ings, like  In  the  present  one,  to  enforce  the 
champertous  contract.  A  judgment  only  was 
sought  against  the  defendant  for  damages 
sustained  by  plaintiff.  In  the  case  before  as 
the  order  setting  aside  the  order  of  dismissal 
and  Judgment  was  not  obtained  at  the  in- 
stance of  the  plaintiff,  or  for  his  benefit,  but 
was  obtained  solely  at  the  instance  of  the  at- 
torneys, for  the  purpose  of  enforcing  a  con- 
tract which  is  champertous  and  against  public 
policy,— a  contract  which  Is  malum  in  se.  In 
the  affidavit  In  answer  to  that  of  the  attor- 
neys, made  on  the  motion  to  set  aside  the  or- 
der dismissing  the  case,  the  contract  was  set 
out  as  an  exhibit,  and  was  therefore  brought 
^o  the  attentloo  of  the  court  in  a  proceeding, 


the  only  object  of  which  was  the  enforcement 
of  a  contract  both  champertous  and  against 
public  policy.  The  attention  of  the  court  was 
again  specifically  called  to  the  matter  by  the 
instructions  asked  for  by  the  d^endant.  No 
court  should  In  any  way  lend  its  aid  to  any 
proceeding  to  enforce  such  a  contract.  The 
motion  to  set  aside  the  order  dismissing  the 
case  should  have  been  denied,  and  this  court 
should  reverse  the  judgment  and  dismiss  the 
case.  I  do  not  wish  to  be  understood  as  in 
any  degree  approving  the  methods  resorted  to 
In  settling  the  case,  for  they  were.  In  my 
opinion,  reprehensible;  but  that  fact  does  not 
justify  the  enforcement  of  the  contract 


(22  Mont  580) 
GREELEY  t.  CASCADE  COUNTT. 
(Supreme  Court  of  Montana.     May  29,  1899.) 

COTJSTIBS  —  AOriON    ON     Cl/AIHS — LlurTATIONS — 

Wabkasts— Chsoks — Dblat  ni  PassBNTiraNT. 

1.  Comp.  St  1887,  div.  6.  f  764.  and  Pol. 
Code,  i  4288,  giying  a  claimant  against  a  coun- 
ty a  right  to  appeal  from  a  rejection  of  the 
claim  by  the  CMnmissioners,  does  not  preclude 
the  maintenance  of  an  independent  action  on 
the  rejected  claim,  in  view  of  Code  Civ.  Proc. 
8  517,  providing  that  actions  on  rejected  claimi 
against  a  county  must  be  commenced  within 
six  months  after  the  first  rejection. 

2.  Under  Code  Civ.  Proc.  S  617,  requiring  ac- 
tions on  rejected  claims  against  a  county  to  be 
commenced  witliin  six  months  after  the  first 
rejection,  a  claim  that  was  rejected  before  the 
passage  of  the  act  is  barred  if  no  action  is 
commenced  thereon  within  six  months  after  its 
passage. 

3.  One  cannot  maintain  -an  action  against  a 
county  on  a  county  warrant,  in  view  of  PoL 
Code,  S  4290,  requiring  the  treasurer  to  pay 
warrants  in  the  order  of  presentation,  there- 
by making  mandamus  the  remedy  of  the  holder 
of  a  warrant  whidi  the  treasurer  refuses  to 
pay,  though  the  refusal  is  based  on  the  ground 
of  payment  by  check,  as  Code  Civ.  Proc.  H 
196&-1973,  authorize  a  trial  of  issues  raised 
by  a  traverse  of  a  return  to  the  writ. 

4.  The  rule  requiring  the  payee  of  a  check  to 
stand  the  loss  occasioned  by  his  failure  to  pre- 
sent it  until  the  bank  on  which  it  is  drawn 
suspends  payment,  applies  to  checks  drawn  by 
a  county  treasurer  to  pay  a  warrant  issued  on 
a  cisim  against  the  county. 

Appeal  from  district  court,  Cascade  county; 
Dudley  Du  Bose,  Judge. 

Action  by  James  Greeley  against  Cascade 
county.  From  a  judgment  for  defendant,  and 
an  order  denying  a  motion  for  new  trial,  plain- 
tiff appeals.    Affirmed. 

Thos.  E.  Brady,  for  appellant  O.  B.  No- 
lan, for  respondent 


PIOOTT,  J.  The  plaintiff  sued  Cascade 
county  upon  two  alleged  causes  of  action. 
The  subject  of  the  first  cause  of  action  Is  a 
county  warrant  of  which  the  following  is  s 
copy:  "No.  399.  Great  Falls,  Cascade  County, 
M.T.,  June  14th,  1893.  The  treasurerof  Cascade 
county  will  pay  to  James  Greeley,  or  order, 
eleven  hundred  forty-three  and  'Vivt  dollara 
for  keeping  poor,  etc.,  out  of  any  moneys  in 
the  treasury  belonging  to  the  poor  fund.    S. 
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N.  Diclijy,  Chairman  Board  of  County  Gom- 
mission3rB.  Howard  Crosby,  County  Clerk. 
[Seal.]"  It  is  alleged  that  the  warrant  was 
drawn  for  a  duly  audited  and  allowed  claim 
of  the  plaintiff;  that  there  was  then  to  the 
credit  of  the  poor  fund  a  sum  of  money  more 
than  sufficient  in  amount  to  pay  the  warrant 
and  all  other  warrants  issued  theretofore 
upon  said  fund,  and  that  such  funds  were  in 
cash  and  were  in  the  hands  of  the  treasurer; 
that  the  warrant  was  duly  presented  to  the 
treasurer  for  payment;  that  the  treasurer  took 
up  the  warrant,  and  stamped  it  as  paid,  but 
that,  Instead  of  paying  the  money  called  for 
by  It,  the '  treasurer  dellyered  to  plaintiff  a 
check,  signed  by  himself  as  treasurer  of  Cas- 
cade county,  upon  a  bank  which  was '  then 
Insolvent;  that  upon  presentation  to  the  bank 
upon  which  it  was  drawn  the  check  was  dis- 
honored, and  plalntifT  has  been  unable  to  re- 
cover any  money  thereon;  that  soon  after  the 
suspension  of  the  bank  the  defendant  made 
and  filed  a  claim  to  all  the  moneys  deposited 
to  the  credit  of  the  treasurer  In  said  bank, 
and  that  defendant  has  collected  and  retain- 
ed, and  passed  to  its  credit,  all  dividends  paid 
by  the  bank,  or  its  receiver,  upon  the  entire 
deposit;  and  that  the  defendant  has  wholly 
refused  and  neglected  to  pay  plaintiff  any 
part  of  said  moneys  due  him  upon  said  war- 
rant, but  has  retained  the  whole  thereof. 
Plaintiff  further  alleges  that  he  is  still  the 
owner  of  the  warrant  and  the  bolder  of  the 
check  given  as  a  substitute  therefor.  The  de- 
fendant, by  answer,  admits  that  the  claim  of 
the  plaintiff  was  allowed,  and  the  warrant 
drawn,  as  stated;  that  the  treasurer  received 
the  same,  and  gave  a  check  upon  the  bank  for 
the  amount,  but  alleges  that  the  check  was 
good  on  the  15th  day  of  June,  1893,  when 
plaintiff  received  it,  and  denies  that  the  bank 
was  insolvent  at  that  time,  but  was  solvent 
until  the  24th  day  of  July,  1893,  when  It 
closed  Its  doors,  and  that  the  bank  was  will- 
ing and  ready  at  all  times  until  its  siispen- 
slon  to  pay  the  check,  and  that  by  the  neglect 
of  plaintiff  to  present  the  check  the  defend- 
ant lost  the  sum  of  money  for  which  it  ^as 
drawn.  The  other  defenscK  set  up  by  the  an- 
swer to  the  first  cause  of  action  are  not  neces- 
sary to  be  stated.  The  second  cause  of  ac- 
tion iB  based  upon  a  contract  alleged  to  have 
been  entered  Into  between  plaintiff  and  the 
defendant.  Upon  this  cause  of  action  plain- 
tiff sought  to  recover  $540.  Among  the  de- 
fenses pleaded  to  this  cause  of  action  Is  the 
statute  of  limitations,  the  defendant  averring 
that  on  March  13,  1894,  the  county  auditor 
and  the  board  of  county  commissioners  of 
Cascade  county  duly  rejected  and  disallowed 
the  account  and  Itemized  statement  upon 
which  the  second  cause  of  action  Is  based,  and 
that  since  the  date  of  the  disallowance  no 
action  has  been  commenced  on  said  account, 
except  the  one  at  bar,  and  defendant  alleges 
that  the  second  cause  of  action  is  barred  by 
the  statute  of  limitations,  by  virtue  of  section 
517  of  the  Code  of  Civil  Procedure.    Defend- 


ant further  pleads  that  plaintiff  ha.«  never  ap- 
pealed from  the  decision  of  the  board  of  coun- 
ty commissioners  in  disallowing  the  account. 
Trial  was  had  by  the  court.  ThC/  evidence 
established,  among  other  things,  that  the 
check  delivered  to  the  plaintiff  by  the  treas- 
urer was  held  by  plaintiff  from  June  15th  until 
the  bank  closed  on  July  24th,  and  was  never 
presented  while  the  bank  was  open,  and  that 
the  county,  through  Its  treasurer,  laid  claim 
to,  and  was  allowed  to  prove  Its  claim  for, 
the  full  amount  appearing  on  the  books  of 
the  bank  to  the  credit  of  the  county,  and  that 
three  dividends  of  10  per  cent,  each  had  been 
paid  to  the  comity  prior  to  the  commencement 
of  the  action.  After  the  submission  of  the 
cause,  counsel  for  defendant  moved  for  leave 
to  have  the  cause  reopened,  in  order  that  a 
motion  might  be  made  therein,  which  motion, 
not  being  opposed  by  plaintiff,  was  granted. 
Defendant's  counsel  then  moved  the  court  to 
render  judgment  for  defendant  upon  the  first 
cause  of  action,  because  plaintiff  cannot  main- 
tain an  action  against  the  county,  for  the  vca 
son  that  the  county,  through  Its  board  of  com- 
missioners, had  already  audited  and  allowed 
plaintiff's  claim,  and  back  caused  a  warrant  to 
be  drawn  and  delivered  to  him.  The  court 
found  for  the  defendant  upon  the  alleged  first 
cause  of  action,  on  the  ground  that  there  was 
no  cause  of  action  stated  against  the  county, 
and  dismissed  the  complaint  as  to  the  second 
cause  of  action,  finding  that  It  was  barred 
by  the  statute  of  limitations.  Plaintiff  ap- 
peals from  the  Judgment,  and  from  an  order 
denying  his  motion  for  a'  new  trial. 

1.  The  court  below  held  that  the  right  to 
appeal  from  the  aeclsion  of  the  board  of  com- 
missioners, given  by  section  704  of  the  fiftii 
division  of  the  Compiled  Statutes  of  18S7,  and 
by  section  4288  of  the  Political  Code,  ex- 
cludes the  maintenance  of  an  independent  ac- 
tion on  the  rejected  demand;  but,  in  our  opin- 
ion, the  owner  of  such  a  claim  is  not  confin- 
ed or  limited  to  the  remedy  by  appeal.  He 
may  pursue  that  remedy,  or  he  may  bring  an 
action  upon  the  disallowed  claim.  His  priv- 
ilege is  to  take  either  course,— to  appeal  to  the 
district  court  within  30  days,  or  to  sue  upon 
the  claim  within  six  months,  after  the  rejec- 
tion. This  view  accord.?  with  the  general  rule 
(7  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  9C2),  and  is 
in  harmony  with  section  517  of  the  Code  of 
Civil  Procedure,  as  well  as  with  the  practice 
hitherto  prevailing  in  Montana.  The  learned 
judge  was  right,  however,  in  dismissing  the 
complaint  as  to  the  second  cause  of  action. 
The  complaint  was  filed  on  March  31,  1806. 
The  account  upon  which  the  second  cause  of 
action  is  based  was  rejected  by  the  board  of 
county  commissioners  on  the  13th  day  of 
March,  1804.  Section  517  of  the  Code  of  Civil 
Procedure,  which  provides  that  actions  on  re- 
jected claims  against  the  county  must  be  com- 
menced within  six  months  after  the  first  re- 
jection thereof  by  the  board  of  commissioners, 
went  into  effect  on  the  1st  day  of  .Tuly,  1895. 
The  remedy  is  barred.    In  the  case  of  Gulter- 
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man  r.  Wishon,  21  Mont  458,  54  Pac.  5G6, 
the  question  Involved  was  elaborately  consid- 
ered, and  we  adhere  to  the  yiews  there  ex- 
pressed. 

2.  We  are  of  the  opinion  that  the  learned 
Judge  of  the  district  court  was  correct  in  hold- 
ing that  the  facts  stated  in  the  first  cause  of 
action  are  insufficient  to  support  any  Judg- 
ment thereon  that  might  be  rendered  in  favor 
of  plalntia,  who  seeks  to  recover  a  money 
Judgment  against  the  county  upon  the  war- 
rant Section  4193  of  the  Political  Code  de- 
clares that  a  county  ha»  power  to  sue  and  be 
sued.  Section  4286  of  the  same  Code  pro- 
vides for  the  method  of  presenting  accounts 
chargeable  against  the  county  to  the  board  of 
county  commissioners,  while  the  immediately 
succeeding  section  provides  that  no  account 
must  necessarily  be  passed  upon  by  the  board 
unless  Itemized  and  verified.  Section  4288 
creates  the  right  of  appeal  from  the  action  of 
the  board  in  allowing  or  disallowing  an  ac- 
count or  claim.  Section  4290  is  as  follows: 
"Warrants  drawn  by  order  of  the  board  on 
the  county  treasurer  for  the  current  expenses 
during  each  year  must  specify  the  liability 
for  which  they  are  drawn,  and  when  they  ac- 
emed,  and  must  be  paid  in  the  order  of  pres- 
entation to  the  treasurer.  If  the  fund  Is  In- 
sufilclcnt  to  p.-iy  any  warrant,  it  must  be  regis- 
tered and  thereafter  paid  In  the  order  of  its 
registration."  Section  4190  provides  that  no 
execution  shnll  issue  npon  a  judgment  render- 
ed against  the  county,  or  against  any  county 
oQcer,  in  an  action  prosecuted  by  or  against 
him  in  his  name  of  office,  when  the  Judgment 
is  to  be  paid  by  the  county,  but  that  the  judg- 
ment must  be  paid  as  other  county  charges 
by  the  treasurer  upon  the  delivery  of  a  proper 
voucher  therefor;  the  voucher  being,  as  in- 
timated by  Mr.  Justice  Bach  In  Powder  River 
Cattle  Co.  V.  Commissioners  of  Custer  Co.,  9 
Mont  145,  22  Pac.  S83,  the  warrant  of  the 
board  of  commissioners.  Subdivision  5  of 
section  4360  directs  the  treasurer  to  disburse 
the  county  moneys  only  on  county  warrants 
Issued  by  the  county  clerk,  based  on  the  order 
of  the  board  of  county  commissioners,  or  as 
otherwise  provided  by  law.  Under  these  pro- 
visions, and  the  policy  of  the  law  as  declared 
In  Powder  River  Cattle  Co.  v.  Commissioners 
of  Custer  Co.,  supra,  we  think  that  "the  pur- 
pose of  the  statute  Is  quite  apparent.  It  is 
to  protect  the  people  from  unjust  payments  or- 
dered by  the  commissioners,  and  to  protect 
them  from  unnecessary  expenses  of  litigation. 
Any  taxpayer  may  appeal  from  any  order 
made  by  the  board  directing  the  payment  of 
money;  on  the  other  hand,  the  board  Is  au- 
thorized to  pass  upon  all  claims  for  the  pay- 
ment of  money  against  the  county,  and  thus 
avoid  the  unnecessary  costs  involved  in  an 
action  at  law  in  all  cases  where  they  con- 
sider the  demand  just  and  legal.  The  de- 
mands against  a  county  are  numerous,  and  it 
Is  only  just  and  proper  that  the  representa- 
tives of  the  county  should  have  an  oppor- 
tunity to  examine  and  pass  upon  such  ac- 


counts or  demands  before  tbey  are  made  the 
subject  of  an  action  at  law."  It  was  not  con- 
tempUited  by  the  legislature  that  the  owner  of 
a  warrant  which  the  treasurer  refuses  to  pay 
may  obtain  a  money  judgment  against  the 
county  In  an  action  upon  the  warrant.  If 
such  Judgment  tvere  obtained,  the  same  neces- 
sity would  exist  tot  presenting  It  to  the  board 
of  commissioners  for  audit  and  allowance  as 
existed  with  respect  to  the  account  upon  which 
the  warrant  was  issued.  A  warrant  upon  the 
treasurer  as  a  means  of  paying  the  Judgment 
would  then  be  issued,  and  this  warrant  would 
be  paid  by  the  county  treasurer  upon  presen- 
tation, or  registered.  If  not  paid,  and  then  be 
liquidated  in  Its  proper  order.  The  board  of 
commissioners,  as  appears  by  the  complaint 
bad  fully  performed  Its  duty  when  It  caused 
to  be  issued  to  the  plaintiff  the  warrant  sued 
upon. 

There  may  be,  and  doubtless  are,  remedies, 
other  than  mandamus,  which.  In  view  of  its 
peculiar  circumstances,  could  be  Invoked  in 
this  case;  but  certainly,  If  the  treasurer  Is  in 
funds,  mandamus  against  him,  and  not  an 
ordinary  action  upon  the  warrant  is  a  prop- 
er remedy.  Counsel  for  the  plalnUlI  InsiaU 
that  mandamus  does  not  lie,  for  the  reason 
that  there  are  disputed  questions  of  fact 
which  have  arisen  since  the  warrant  was  is- 
sued; but  this  is  no  sufficient  reason  why  a 
writ  of  mandate  should  be  quashed.  It  1* 
true  that,  originally,  no  return  whatever  was 
permitted  to  the  alternative  writ  After- 
wards a  return  was  required,  but  the  mat- 
ters stated  therein  were  token  as  true,  and 
no  traverse  was  permitted;  the  sole  remedy 
being  an  action  for  damages  occasioned  by 
the  return,  If  false.  By  8t  9  Anne,  c.  20,  the 
matters  stated  In  the  return  to  the  alternative 
writ  were  allowed  to  be  controverted,  and  the 
issues  thereby  raised  tried  by  jury.  In  cases 
Involving  contests  for  municipal  offices;  and 
In  the  first  year  of  the  reign  of  William  lY. 
an  act  (chapter  21)  was  passed  under  which 
the  Issues  raised  by  traverse  to  the  return 
might  In  all  cases  be  tried  and  determined. 
Our  statute  (sections  1960-1973,  Code  Civ. 
Proc.)  with  respect  to  mandamus,  or  the 
"writ  of  mandate,"  as  it  is  called,  assimilates 
such  a  proceeding.  In  respect  of  pleading  and 
practice,  to  the  ordinary  civil  action.  Of 
course,  such  a  proceeding  cannot  be  maintain- 
ed where  there  is  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law; 
nor  can  It  be  upheld  unless  brought  to  com- 
pel the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty.  See  State  v.  City 
of  Great  Falls,  19  Mont  518,  49  Pac.  16. 
We  are  aware  that  many  courts  of  high  stand- 
ing hold  that  an  ordinary  action  in  the  na- 
ture of  assumpsit,  debt  or  covenant  may 
properly  be  brought  upon  a  warrant  such  as 
the  one  in  question  here.  Some  of  these  deci- 
sions are  upon  statutes  quite  similar  to  ouis, 
while  others  are  based  upon  provisions  of  laws 
differing  widely  from  those  of  Montana  i(  hk-b 
are  applicable.    Goldsmith  t.  City  ot  Baker 
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City,  31  Or.  249,  49  Pac.  973,  is  one  of  these 
cases,  and  it  cites  with  approval  other  lead- 
ing adjud!cations  which  it  follows.  Upon  the 
other  hand,  the  conclusion  wlilch  we  reach 
is  supported  by  Bacon  v.  City  of  Tacoma 
(Wash.)  54  Pac.  600,  and  the  cases  there  cited, 
as  well  as  by  Klein  y.  Board,  51  Miss.  878,  by 
Polk  T.  Board,  52  Miss.  422,  and,  it  would 
seem,  by  Dana  T.  City  &  County  of  San 
Francisco,  19  Cal.  486,  Alden  v.  Alameda  Co., 
43  Cal.  270,  and  Day  v.  Callow,  39  Cal.  593. 
In  Klein  t.  Board,  supra,  the  action  was  upon 
county  warrants  Issued  upon  claims  audited 
and  allowed  by  the  board.  A  demurrerr  for 
insufficiency  was  Interposed  to  the  declara- 
tion, which  presented  the  question  whether 
the  bolder  of  the  connty  warrant  could  sue 
the  board  of  supervisors  by  ordinary  action, 
llie  court  there  said:  "Without  a  statute  au- 
thorizing a  suit  against  the  board.  It  would 
not  be  maintainable.  The  statute  giving  the 
right  to  sue  does  not  embrace  a  case  where 
a  claim  has  been  allowed  and  a  warrant  is- 
sued. It  is  only  where  the  board  of  super- 
visors may  refuse  to  allow  a  claim  that  suit 
may  be  brought  on  it.  A  warrant  Is  evidence 
of  allowance,  not  of  refusal.  If  the  claim 
has  been  allowed,  the  creditor  has  a  Judgment, 
and  does  not  need  another,  which  would  be 
satisOable  with  another  warrant."  Bacon  v. 
City  of  TactHna,  supra,  was  an  action  to  re- 
cover the  amount  averred  to  be  due  upon  city 
warrants,  which  the  complaint  alleged  were 
presented  for  payment  to  the  treasurer,  but  no 
payments  made  thereon,  though  payment  was 
often  demanded,  that  the  city  had  sufficient 
money  In  its  general  fund  out  of  which  the 
warrants  might  be  paid,  and  that  the  refusal 
of  the  defendant  city  to  pay  the  warrants  was 
for  the  reason  that  there  was  a  dispute  as  to 
the  fact  between  plaintiff  and  the  dty  as  to 
whether  there  was  anything  due  on  the  war- 
rants, the  city  claiming  that  the  warrants  had 
been  paid  and  were  forgeries,  which  plaintiff 
denied.  A  demurrer  to  the  complaint  was 
sustained.  Hie  sole .  question  considered  by 
the  supreme  court  was  whether  such  an  ac- 
tion could  be  maintained.  The  court  held 
that  it  could  not  be,  and,'  further,  that  man- 
damus was  .a  proper  remedy.  In  Abernethy 
r.  Town  of  Medical  Lalie,  9  Wash.  112,  37 
Pac  306,  the  court  remarised:  "These  war- 
rants the  treasurer  must  pay,  in  the  order  of 
their  Issuance,  out  of  any  funds  coming  into 
his  hands  belonging  to  the  general  fund;  and, 
if  he  refuses,  a  Uke  suit  [mandamus]  will  lie 
Against  him.  The  statutes  prescribe  how  mu- 
nicipal corporations  shall  pay  ordinary  con- 
tract debts,  viz.  by  the  Issuance  of  a  warrant, 
payable  in  its  order,  with  Interest  from  date 
of  presentation.  But  it  is  not  contemplated 
that  the  owner  of  an  allowed  claim  shall  sue 
the  corporation  generally,  upon  the  original 
-contract,  when  the  cleric  or  other  officer  re- 
fuses to  Issue  a  warrant,  nor  that  the  holder 
of  a  warrant  which  the  treasurer  declines  to 
pay  shall  get  a  Judgment  upon  the  warrant. 
Such  a  Judgment,  like  a  Judgment  upon  a 


claim  disallowed,  would  again  be  settled  by  a 
warrant,  and  take  Its  turn  In  the  order  of 
payment.  The  contracting  powers  of  the 
town  have  done  all  they  can  by  the  malting 
of  the  contract  and  the  allowance  of  the 
claim.  It  Is  the  ministerial  officers  who  are 
now  In  fault,  and  the  plaintiff  must  move 
them  to  action  before  he  is  entitled  to  any 
other  remedy."  So  In  Cloud  v.  Town  of  Su- 
mas,  9  Wash.  399,  37  Pac.  305,  the  court  say: 
"If  this  action  can  be  maintained  upon  the 
warrants  which  have  been  Issued,  then  a  lllie 
suit  might  be  maintained  upon  the  warrants  Is- 
sued in  satisfaction  of  this  Judgment,  and  so 
on  without  limit  Clearly  the  law  contem- 
plates no  such  proceedings.  The  plaintiff  al- 
ready has  the  town's  evidences  of  Indebted- 
ness, issued  to  him  In  regular  form,  and,  if 
the  treasurer  should  refuse  to  pay  them  in 
their  regular  order,  he  can  resort  to  a  man- 
damus to  compel  such  payment  •  *  • 
And  the  questions,  if  they  are  further  insist- 
ed upon,  affecting  the  legality  of  sucli  war- 
rants, can  be  tried  in  that  proceeding." 

If,  however,  the  warrant  Is,  In  legal  effect, 
the  promissory  note  of  the  county,  as  was  de- 
cided in  Board  v.  Day,  19  Ind.  450,  then  it 
would  seem  to  be  a  claim  or  demand  on  which 
an  action  cannot  be  maintained  to  recover  a 
money  Judgment  until  after  the  refusal  of  the 
ttoard  to  order  its  payment  by  means  of  a 
new  warrant;  but  this  question  Is  foreign  to 
the  case  at  bar,  and  Is  suggested  in  Illustra- 
tion only.  In  the  proper  proceeding  the  plain- 
tiff would  be  entitled  to  recover  the  amount 
for  which  the  warrant  was  drawn,  less  such 
sum  as  equals  the  actual  loss  or  injury,  if  any, 
sustained  by  the  county  by  reason  of  bis  de- 
lay in  presenting  the  checls  to  the  bank.  In- 
stead of  requiring  the  treasurer  to  pay  the 
warrant  In  cash,  as  was  bis  right,  he  elected 
to  accept  the  check  of  that  officer  In  condi- 
tional payment  The  funds  upon  which  the 
check  was  drawn,  and  out  of  which  It  was 
payable,  were  in  the  custody  of  the  treasurer 
as  bailee  and  trustee.  They  belonged  to  the 
county.  City  of  Livingston  v.  Woods,  20 
Mont  91,  49  Pac.  437,  and  cases  therein  cited. 
The  plaintiff.  In  taking  the  che(&,  dealt  with 
the  county  as  represented  by  its  treasurer,  and 
not  with  the  treasurer  as  a  private  person. 
Under  these  circumstances.  It  is  difficult  to 
perceive  any  reason  why  the  plaintiff  should 
be  heard  to  claim  exemption  from  the  obliga- 
tion to  make  due  presentment  of  the  check,  or 
should  be  permitted  to  escape  the  consequen- 
ces of  his  neglect  to  do  so.  We  are  of  the 
opinion  that  the  same  rule  In  that  regard 
must  be  applied  to  the  plaintiff,  in  his  trans- 
action with  the  connty  through  Its  treasurer, 
as  would  be  applicable  to  the  ordinary  case 
of  a  check  holder  whose  unreasonable  delay 
in  demanding  payment  of  the  bank  results  In 
loss  or  injury  to  the  drawer.  The  Judgment 
atid  order  appealed  from  are  affirmed.  Af- 
firmed. 

BRANTLY,  0.  J.,  and  HUNT,  J.,  concur. 
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(22  Mont.  577) 
MURPHY  V.  NORTHERN  PAC.  RY.  CO. 

(Supreme  Court  of  Montana.     May  2C,  1899.) 
Appbal — ^NoTiOH — Bond— CBRTiPioiTE. 

1.  Under  Code  CIt.  Proc.  f  1739,  requiring 
tlie  certificate  of  the  cleric  on  appeal  to  state 
"that  an  undertaking  on  appeal  in  due  form 
has  Ijeen  properly  filed,"  a  certificate  "that  a 
good  and  sufficient  undertaking  on  appeal  ap- 
proved by  me  has  been  filed  in  my  office"  is  fa- 
tally defective. 

2.  A  notice  of  appeal  declared  the  party .  ap- 
pealed from  a  judgment  of  one  date,  and  from 
an  order  of  another  date,  and  from  "all  other 
judgments,  orders,  and  decrees."  The  bond  re- 
cited the  party  was  about  to  appeal  from  a 
certain  judgment,  order,  and  decree,  at  the 
"times"  mentioned  in  the  notice.  HM,  that 
the  bond  was  invalid  for  ambuguity,  in  not  stat- 
ing which  appeal  it  was  intended  to  secure. 

Appeal  from  district  court,  Yellowstone 
county;  C.  H.  Loud,  Judge. 

Action  by  Emma  Murphy,  IndlTldually  and 
as  administratrix  of  the  estate  of  Patrick 
Murphy,  deceased,  against  the  Northern  Pa- 
cific Railway  Company.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Dismissed. 

Geo.  R.  MUbum,  for  appellant  Wm.  Wal- 
lace, for  respondent. 

PER  CURIAM.  This  action  was  brought 
to  recover  $20,000  as  damages  for  the  alleged 
negligent  killing  of  one  Patrick  Murphy  by 
defendant.  On  February  8,  1808,  an  order 
was  entered,  at  page  391  of  Minute  Book  4 
of  the  court  below,  setting  aside  the  service  of 
summons  and  striking  the  complaint  from  the 
flies.  On  April  4,  1898,  a  judgment  dismiss- 
ing the  action  for  want  of  prosecution  was 
entered  at  page  440  of  said  Book  4.  After- 
wards, on  October  20th,  the  court,  by  duly- 
entered  orders,  denied  the  motions  of  plaintiff 
to  set  aside  the  order  of  February  8th  and 
to  vacate  the  judgment  of  April  4th.  On  Jan- 
uary 28,  1899,  an  order  was  entered  In  the 
court  below  denying  the  motion  of  plaintiff 
for  leave  to  file  an  amended  complaint.  The 
plaintiff  then  filed  and  served  her  notice  of 
appeal,  which,  with  the  exception  of  mere 
formal  matters,  is  as  follows:  "Please  take 
notice  that  the  plaintiff  in  the  above-entitled 
action,  both  In  her  Individual  capacity  and  as 
administratrix  of  the  estate  of  Patrick  Mur- 
phy, deceased,  hereby  appeals  to  the  supreme 
court-  of  the  state  of  Montana  from  the  Judg- 
ment and  order  made  and  entered  In  the 
above-entitled  action  In  the  district  court  of 
the  Seventh  Judicial  district  of  the  state  of 
Montana,  In  and  for  the  county  of  Yellow- 
stone, on  the  eighth  day  of  Febriuiry,  A.  D. 
1808,  striking  plaintiff's  complaint  from  the 
flies  of  said  court.  In  favor  of  the  defendant 
In  said  action, 'and  against  the  said  plaintiff, 
and  from  the  whole  thereof,  which  said  order 
is  recorded  in  District  Court  Minutes,  at  page 
301,  volume  4  thereof.  You  will  also  take  no- 
tice that  the  plaintiff  as  above  mentioned  also 
appeals  to  the  supreme  court  of  the  state  of 
Montana  from  the  Judgment  and  order  therein 


made  and  entered  In  the  district  court  of  the 
Seventh  Judicial  district  of  the  state  of  Mon- 
tana, in  and  for  the  county  of  Yellowstone, 
dismissing  said  plaintiff's  action  on  the  fourth 
day  of  April,  A.  D.  1808,  In  favor  of  the  de- 
fendant In  said  action,  and  against  said  plain- 
tiff, and  from  the  whole  thereof,  which  said 
Judgment  and  order  Is  recorded  In  District 
Court  Minutes,  at  page  440,  volume  4  thereof. 
You  will  also  take  notice  that  the  plaintiff  as 
above  mentioned  hereby  appeals  to  the  su- 
preme court  of  the  state  of  Montana  from  all 
other  Judgments,  orders,  and  decrees  made 
or  entered  in  the  district  court  of  the  Seventh 
judicial  district  of  the  state  of  Montana,  in 
and  for  the  county  of  Yellowstone,  In  favor  of 
the  defendant  In  said  action,  and  against  said 
plaintiff,  and  from  the  whole  thereof."  The 
body  -of  the  undertaking  on  appeal  reads: 
"Whereas,  the  plaintiff  In  the  above-entitled 
action,  both  in  her  individual  capacity  and  as 
the  administratrix  of  the  estate  of  Patrick 
Murphy,  deceased.  Is  about  to  appeal  to  the 
supreme  court  of  the  state  of  Montana  from  a 
certain  Judgment,  order,  and  decree  against 
the  plaintiff  In  said  action  In  the  said  district 
court  of  the  Seventh  Judicial  district  of  the 
state  of  Montana,  In  and  for  the  county  ot 
Yellowstone,  in  favor  of  the  defendant  In  said 
action,  at  the  times  mentioned  in  plaintiff's 
notice  of  api>eal,  to  which  reference  is  hereby 
made:  Now,  therefore,  in  consideration  of  the 
premises,  and  of  such  appeal,  we,  the  under- 
signed, residents  and  freeholders  of  the  said 
county  of  Yellowstone  and  state  of  Montana, 
do  Jointly  and  severally  -undertake  and  prom- 
ise, on  the  part  of  the  appellant  that  the  ap- 
pellant win  pay  all  damages  and  costs  which 
may  be  awarded  again.st  her  on  the  appeal,  or 
of  a  dismissal  thereof,  not  exceeding  three 
hundred  ($300)  dollars,  to  which  amount  we 
acknowledge  ourselves  Jointly  and  severally 
bound."  In  the  certificate  to  the  transcript 
the  clerk  states  "that  a  good  and  suIBcient  un- 
dertaking on  appeal,  approved  by  me.  In  the 
sum  of  three  hundred  dollars  ($300)  has  been 
filed  in  my  office."  The  defendant  now  moves 
this  court  to  dismiss  the  appeals  so  taken  or 
attempted  to  be  perfected. 

The  record  before  us  does  not  present  for 
review  any  order  or  judgment.  Without  a 
certificate  of  the  clerk  or  of  the  attorneys 
"that  an  undertaking  on  appeal,  in  due  form, 
has  been  properly  filed,  or  the  stipulation  of 
the  parties  waiving  an  undertaking,"  the 
appeal  ought  to  be  dismissed  on  motion.  Code 
Civ.  Proo.  §  1739;  Railroad  Co.  v.  Anderson. 
77  Cal.  297.  19  Pac.  .'>17:  State  v.  Millis,  19 
Mont  444,  48  Pac.  773.  Here  there  Is  neither 
a  certificate  of  the  attorney.^  nor  a  stipulation 
waiving  undertaking,  and  the  clerk's  certifi- 
cate, not  conforming  to  the  statute  In  tiie 
respect  mentioned.  Is  fatally  defective.  State 
V.  Millis,  supra.  Defendant  does  not,  howevor. 
move  a  dismissal  because  of  this  omission, 
but  upon  the  ground  that  the  undertaking 
certified  to  this  court  Is  insufiicient  within 
tlie  principles  announced  in  Creek  v.  Water- 
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works  Co.,  22  Mont.  — ,  56  Pac.  362.  The 
position  iB  well  taken.  It  Is  impossible  to 
determine  for  which  particular  one  of  the  sev- 
eral appeals  the  undertaking,  which  is  In  the 
sum  of  $300  only,  was  given  or  Is  intended. 
By  her  notice  of  appeal  plaintiff  declares  that 
she  appeals  from  the  judgment  of  April  4th, 
and  also  from  several  orilers,  among  which  is 
that  of  February  8,  1888;  and  the  undertak- 
ing recites  that  she  Is  about  to  appeal  "from  a 
certain  Judgment,  order,  and  decree  against 
the  plaintiff,  •  •  •  at  the  times  mentioned 
in  plaintiff's  notice  of  appeal  to  which  refer- 
ence is  hereby  made."  The  manifest  design 
was  that  the  bond  should  conform  to  the  no- 
tice and  apply  to  the  order  of  February  8th 
and  to  the  Judgment  of  April  4th.  There 
would  seem  to  be  no  question  but  that  the 
v.'ords  last  quoted  are  Intelligible  only  when 
understood  as  referring  to  the  order  and  to  the 
Judgment  entered  on  February  8th  and  April 
4th,  respectively.  "The  times"  manifestly  re- 
fer to  the  dates,  mentioned  in  the  notice,  on 
which  the  Judgment  and  the  order  were  sev- 
erally made  and  entered.  The  undertaking  is 
ambiguous  and  uncertain.  The  motion  Is 
therefore  granted,  and  the  appeals  are  dis- 
missed.   Dismissed. 


(22  Mont  641) 

O'SULLIVAN  T.  SCHULTZ. 

(Supreme  Court  of  Montana.     May  22,  1899.) 

(lONTKACT    POR    ToMBSTONB  —  PnROHASKR'8  BlOHT 
TO  DiaBEOASD — OwNBRSaiP  OF  StONB  ON  POB- 

IJO  Domain — SnPFioiBSOT  of  Bbibf. 

1.  Defendant  contracted  with  plaintiff  for  a 
tombstone,  plaintiff  reserving  title  thereto  un- 
til it  was  paid  for,  and  the  right  to  retake  it 
for  nonpayment.  Plaintiff  furnished  the  tools 
and  engaged  a  workman,  with  defendant's 
knowledge,  to  cut  it,  under  bis  supervision,  from 
^asite  on  the  United  States  public  domain, 
npfendant  paid  the  workman,  at  plaintiff's  re- 
quest, a  part  of  what  he  was  to  have  for  the 
work,  consnlted  plaintiff  from  time  to  time  as 
the  work  progressed,  and  was  shown  the  work 
by  plaintiff  when  finished.  'HeM,  that  she  could 
not  disregard  her  contract,  and  buy  it  of  the 
workman,  though  plaintiff  may  have  been 
wrongfully  in  possession  thereof  as  a  trespasser 
on  the  public  domain. 

2.  lender  the  right  conferred  by  Rev.  St.  U. 
S.  i  2319,  and  Act  Cong.  Aug.  4,  1892  (27  Stat. 
3i8),  to  explore  and  occupy  for  profit  public 
lands  containing  mineral  deposits,  including 
stone,  one  who  takes  granite  from  the  public 
domain,  and  shapes  it  for  a  tombstone,  becomes 
tlie  exclusive  owner  thereof,  though  he  does 
not  acquire  the  exclusive  right  to  the  land  from 
which  It  was  taken. 

3.  Error  in  refusing  to  permit  the  introduction 
of  evidence  will  not  be  considered  where  the 
hriet  fails  to  set  it  forth  in  hsec  verba,  or  in 
substance,  in  conformity  with  Sup.  Ct.  Rule  5, 
stibd.  3  (44  Pac.  vii.). 

Appeal  from  district  court,  Silverbow  coun- 
ty; John  Lindsay,  Jndge. 

Action  by  Morty  O'Sullivan  against  Carrie 
Schultz.  From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Action  to  claim  and  delivery  to  recover  the 
possession  of  70  feet  of  granite  coping  and 


seven  granite  posts.  The  complaint  is  in  the 
usual  form,  alleging  title  and  right  of  pos- 
session in  plaintiff  at  the  time  the  suit  was 
brought,  a  demand  before  suit,  and  a  valua- 
tion of  the  disputed  property  at  $282.  The 
answer  is  a  general  denial.  The  material 
facts,  about  which  there  Is  no  controversy, 
are:  On  April  19,  1895,  plaintiff,  a  stone- 
cutter by  trade,  entered  into  a  contract  with 
defendant  In  writing,  under  the  terms  of 
which  he  agreed  to  furnish  her  the  coping  and 
posts  for  a  cemetery  lot  in  which  her  mother 
was  buried,  at  Butte,  Silverbow  county.  The 
amount  and  dimensions  of  cat  stone  necessary 
were  provided  for,  and  the  price  fixed  at  $282. 
The  work  was  to  be  completed  by  May  27th, 
"unless  unforeseen  causes  shall  prevent." 
The  purchase  price  was  payable  on  or  before 
June  1,  1805.  The  contract  also  contains  the 
following  provision:  "The  title  in  said  mon- 
ument to  remain  In  the  said  Morty  O'Sulli- 
van, or  his  assigns,  with  the  right  >to  take  the 
same  at  any  time  after  the  whole  or  any  part 
of  the  purchase  price  shall  be  due  and  un- 
paid; and  [I]  hereby  authorize  htm  or  his 
assigns  to  enter  upon  the  lots  oi'  premises 
where  the  same  may  be,  and  remove  it  there- 
from, waiving  all  damages  therefor;  and,  fur- 
ther, the  above  price  shall  be  due  and  payable 
immediately  upon  any  countermand  of  this 
order  after  the  acceptance  hereof  by  the  said 
Morty  O'Sullivan,  or  his  agent,  or  for  a  will- 
ful neglect  to  furnish  him  with  such  Informa- 
tion as  he  may  desire  to  enable  him  to  prop- 
erly complete  said  work."  The  contract  was 
signed  by  both  parties.  As  soon  as  it  was 
executed,  the  plaintiff  employed  one  Gus 
Tberiau,  at  the  agreed  price  of  $150,  to  cut 
the  stone,  according  to  the  specifications  nam- 
ed In  the  contract  between  plaintiff  and  de- 
fendant, from  a  quarry  upon  public  land  be- 
longing to  the  United  States.  The  plaintiff 
furnished  Theriau  with  the  tools  necessary, 
and  superintended  the  work  until  the  stone 
was  all  cut,  to  see  that  It  was  done  according 
to  the  contract  The  defendant  consulted 
with  plaintiff  from  time  to  time  during  the 
progress  of  the  work.  Therlan  was  paid  $30 
by  defendant  upon  the  order  of  plaintiff  as  a 
part  of  his  contract  price.  This  was  done  be- 
fore the  work  was  completed.  Theriau  com- 
pleted his  contract  during  the  latter  part  of 
May,  and  about  May  27th.  On  June  Ist  or 
2d  Theriau  brought  the  stone  from  the  quar- 
ry and  set  It  up  around  the  lot  This  was 
done  at  defendant's  request  She  thereupon 
paid  him  the  additional  sum  of  $150.  Ther- 
iau was  not  authorized  by  plaintiff  to  collect 
any  money  from  defendant  on  the  contract 
price;  but  defendant,  having  learned  from 
Theriau  that  he  was  doing  the  work  for 
plaintiff  for  $150,  and  that  he  had  uot  been 
paid  for  it  by  plaintiff,  concluded  to  buy  the 
stone  from  him  at  that  price.  Her  intention 
was  to  save  the  difference  between  the 
amounts  paid  to  Theriau  and  the  original  con- 
tract price  of  $282.  This  arrangement  was 
made  and  carried  out  between  the  defendant 
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and  Therlau  without  regard  to  plaintiff's 
rights,  l^bereupon  defendant  refused  to  pay 
plaintiff  anything.  So  far  as  the  .proof 
shows,  Therlau  had  not  demanded  his  pay 
from  the  plaintiff.  Apparently  he  proceeded 
upon  the  assumption  that,  as  he  had  not  been 
paid  in  full  for  his  work,  he  was  at  liberty  to 
sell  the  stone  to  defendant  Defendant  knew 
that  he  was  employed  by  plaintiff  to  cut  the 
stone  for  her,  and  plaintiff  had  shown  her 
the  work  after  it  was  done.  She  did  not  at 
any  time  notify  pUiintlff  that  she  would  not 
accept  the  work  because  it  was  not  finished 
by  May  27tb.  She  stated  on  the  trial  that 
she  did  not  pay  plaintiff  because  the  Job  was 
not  completed  by  May  30tb,  Decoration  Day, 
as  she  desired  to  decorate  the  grave  of  her 
mother  on  tliat  day.  Before  suit  was  brought 
plaintiff  demanded  possession  of  the  property 
of  defendant,  and  it  was  refused.  On  the 
trial  below  the  jury  found  for  plaintiff,  and 
fixed  the  value  of  the  property  at  $102,  evi- 
dently on  the  theory  that  the  plaintiff  should 
not  recover  more  than  the  balance  of  the  con- 
tract price.  Judgment  was  entered  for  plain- 
tiff. From  this  Judgment  and  an  order  over- 
ruling her  motion  for  a  new  trial,  defendant 
appeals. 

Howell  &  Harney,  for  appellant  0.  P.  Con- 
nolly, for  respondent 

BRANTI/T,  0.  J.  (after  staitlng  the  facts). 
1.  Defendant  aaka  that  the  Judgment  and 
order  appealed  from  herein  be  reversed,  for 
the  reason  that  the  proof  shows  that  plaintiff 
took  the  stone  In  controversy  from  the  public 
domain,  but  falls  to  show  that  he  did  so  un- 
der license  or  permission  from  the  govern- 
ment of  the  United  States,  and  that,  therefore, 
be  has  not  made  out  a  case  upon  which  he  is 
entitied  to  recover.  He  stands,  defendant  in- 
sists, in  the  attitude  of  one  who  has  neither 
title  nor  right  of  possession  but  such  as  is 
founded  upon  his  own  tortious  act  as  a  tres- 
passer upon  the  lands  of  the  United  States. 
Defendant  cites,  as  conclusive  In  support  of 
this  position,  Bailroad  Co.  y.  Lewis,  162  U.  S. 
366,  16  Sup.  Ct.  831;  Sdinlenberg  v.  Harrl- 
man,  21  Wall.  44;  Turley  v.  Tucker,  6  Mo. 
.583;  U.  8.  v.  Cook,  19  WaU.  591:  Murphy  v. 
Railroad  Co.,  6&  Iowa.  473,  8  N.  W.  320;  but 
an  examination  of  these  cases  shows  that  they 
are  not  applicable  to  the  facts  of  this  case. 
In  Murphy  v.  Railroad  Co.  the  plaintiff  sought 
to  recover  the  value  of  hay  cut  and  stacked 
upon  the  land  of  another,  and  burned  by  the 
negligence  of  defendant  All  the  other  cases 
involve  controversies  arising  out  of  the  un- 
lawful cutting  of  timber  upon  public  lands, 
and  were  suits,  either  by  the  owner  of  the 
fee  for  the  recovery  of  the  timber  cut  and  re- 
moved, as  in  Schulenberg  v.  Harrlman,  and' 
U.  S.  v.  Cook,  or  by  a  trespasser  upon  the 
public  domain  to  recover  for  timber  cut  and 
left  there  by  him,  and  afterwards  removed  or 
destroyed  by  the  defendant,  as  in  Railroad 
Co.  v.  tiewls,  and  Turley  v.  Tucker.    These 


cases  all  follow  the  general  rule  applicable  to 
cases  of  like  character.    But  we  do  not  find 
anything  in  them  contrary  to  another  general 
rule  that  mere  possession,  though  wrongful.  Is 
sufficient  to  maintain  an  action  in  replevin  as 
against  a  mere  stranger.    Cobbey,  Repl.  i  786. 
This  rule  Is  also  distinctly  recognized  in  Rail- 
road Co.  y.  Lewis,  supra.    Under  the  facts  In 
this  case  defendant  stands  in  no  attitude  to 
dispute  the  title  or  the  possession  of  plaintiff. 
She  contracted  with  him  for  a  certain  quan- 
tity of  cut  stone,  to  be  used  for  a  certain  pur- 
pose.   He  hired  Theriau  to  cut  it  at  a  stipu- 
lated price,  thus  Incurring  a  liability  upon  the 
strength  of  his  contract  with  her.    He  fur- 
nished the  necessary  tools  for  the  work,  and 
gave  it  his  attention  to  see  that  it  was  done 
according  to  the  contract     She  knew  that 
Theriau  was  working  for  him.    She  discharg- 
ed a  part  of  her  obligation,  under  her  contract 
with  him,  by  paying  Theriau  a  part  of  hl6 
contract  price  at  plaintifTs  request    She  con- 
sulted with  plaintiff  from  time  to  time  as  the 
work   progressed,   and   she   was   shown   the 
work  by  plaintiff  after  It  was  finished.    Hav- 
ing discovered  that  by  collusion  with  Theriau, 
and  by  paying  him  $30  more  than  plaintiff 
had  agreed  to  pay  him,  she  could  save  $102, 
as  she  supposed,  she  concluded  to  disregard 
her  contract  with  plaintiff,  and  at  the  same 
time  to  take  the  fruits  of  his  thrift  and  in- 
dustry without  compensation.    In  all  fairness 
Theriau  could  not  be  permitted  to  disregard 
his  employer's  rights,  and  thus,  for  his  own 
profit,  dispose  of  what,  so  far  as  he  was  con- 
cerned, and  according  to  every  principle  of 
right  and  fair  dealing,  belonged  to  his  em- 
ployer.   His  act  amounted  to  a  conversion  of 
his   employer's  property.     Having  obtained 
possession  of  the  stone  from  Theriau  by  col- 
lusion with  him,  defendant  stands  upon  no 
higher  ground,  and  therefore  should  be  held 
to  abide  by  the  terms  of  her  contract  with 
plaintiff.    But  whether  this  principle  applies 
here  or  not  and  apart  from  these  considera- 
tions,  we  think  the  plaintiff  entitled  to   re- 
cover.    The  cutting  of  timber  upon  the  public 
domain  Is  prohibited  by  law,  but  there  Is  no 
such  prohibition  touching  the  deposits  of  min- 
eral upon  the  public  lands.    Under  the  law 
they  are  all  free  and  open  to  exploration  and 
occupation  by  the  citizen  for 'his  own  profit. 
This  applies  to  all  lands  containing  valuable 
deposits.  Including  building  stone.    Rev.   St 
U.  8.  J  2319;  Act  Cong.  Aug.  4,  1882  (27  Stat. 
348).    The  right  thus  granted  necessarily  car- 
ries with  it  the  license  to  take  what  may  l>e 
foimd  in  the  course  of  exploration  and  apply 
it  to  the  discoverer's  own  use.    The  option -is 
left  to  him  to  acquire  the  exclusive  right  to 
the  land  containing  the  deposit;    but  if  be 
does  not  choose  to  do  so,  he  may  still  avail 
himself  of  the  deposit  exclusively  or  in  com- 
mon with  others,  until  some  one  else  acquires 
the  exclusive  right  from  the  government     We 
are  not  aware  that  this  right  has  ever  been 
drawn  in  question.    Therefore,  in  getting  the 
stone'  upon  the  public  domain,  the  plaiutiCC 
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was  not  a  trespasser.  By  taking  it,  and  be- 
stowing his  labor  upon  It,  or  causing  labor  to 
be  bestowed  upon  It  by  Tberlau,  his  employ^ 
be  became  the  -owner  of  it  in  fact  as  against 
every  person.  Tberlau's  custody  or  posses- 
sion of  it  was  his.  The  defendant  stands  in 
the  same  position  as  If  she  had  gotten  it  from 
the  plaintifr.  Having  failed  to  pay  for  it,  she 
was  subject  to  have  it  taken  from  her  posses- 
sion, upon  demand,  after  the  price  was  due. 

2.  The  contention  Is  also  made  that  the 
court  erred  In  not  permitting  -defendant  to  In- 
trodace  evidence  tending  to  show  that,  at  the 
time  the  stone  was  delivered  to  defendant  and 
set  up  by  Therlan,  it  did  not  belong  to  plain- 
tiff, but  to  Therlan.  Though  error  may  have 
been  committed  in  this  regard,  this  court  will 
not  consider  It,  for  the  reason  that  the  brief 
of  counsel  falls  to  set  forth.  In  heec  verba  or 
In  substance,  the  proof  offered  and  rejected, 
In  conformity  with  subdivision  3  of  rule  5  of 
this  court  (44  Pac.  vli.).  Let  the  Judgment 
and  order  appealed  from  be  affirmed.  Af- 
firmed. 

HUNT  and  PIGOTT,  JJ.,  concur. 


<22  Mont.  ESS) 

STATE  V.  SHADWELL. 

(Supreme  Court  of  Montana.     May  26,  1890.) 

Crihiital  Law  — Eiobptions — Evidbnob— Hohi- 
cn>R  —  Chakaoibb    of    Aoousbd  —  FaEvions 

ThBBATS — iNBTBCOnONS — WlTirBSBBS — CBBDIBII/- 

ITT — Appbai/— Revbbbiblb  Erbob— Waivbb. 

1.  Where  an  accused  incorporates  in  his  bill 
of  exceptions  on  motion  for  new  trial  an  as- 
rignment  _  of  error  predicated  on  the  court's 
withdrawing  certain  evidence  from  the  jury, 
and  recites  that  to  such  ruUnx  he  excepted 
at  the  time,  and  the  court  settles  and  allows 
the  bill  as  correct,  the  exception  is  sufficiently 
preserved. 

2.  Where,  on  a  trial  for  murder,  it  is  shown 
that  at  the  moment  accused  killed  deceased  the 
latter  had  him  against  the  wall  of  a  saloon,  and 
was  pushing  a  table  against  him,  evidence  of 
previous  threats  of  violence  made  towards  ac- 
cused by  deceased  is  admissible  to  enable  the 
jury  to  ascertain  whether  accused  was  prompt- 
ed by  malice  or  believed  he  was  in  danger  of 
great  bodily  harm. 

3.  On  a  trial  for  murder,  evidence  as  to  de- 
ceased's conduct  towards  others  in  the  pres- 
ence of  accused  just  prior  to  the  killing  is  ad- 
missible. 

4.  Evidence,  on  a  trial  for  mnrder,  that  it 
was  a  custom  of  accused,  when  gambling,  to 
leave  the  table  and  go  out,  to  rebut  the  theory 
of  the  prosecution  that  the  accused  left  to  pro- 
cure a  pistol,  is  properly  excluded,  where  ac- 
cused bad  explained  his  purpose  in  going  out. 

5.  On  a  trial  for  murder,  a  witness^  personal 
observations  of  specific  acts  of  violence  towards 
third  persons  are  inadmissible  to  prove  the  gen- 
eral reputation  of  deceased  for  quarrelsome- 
ness. 

6.  On  a  trial  tor  mnrder,  it  is  not  reversiUe 
error  that  the  court  divided  its  instructions  into 
two  sections,  and  read  them  separately,  nnless 
they  were  conflicting,  though  the  better  practice 
is  to  read  all  the  instructions  on  one  branch  of 
the  case  consecutively. 

7.  An  instruction,  on  a  trial  for  murder,  that 
if  the  act  of  killing  was  preceded  by  a  concur- 
rence of  will,  deliberation,  and  premeditation  of 
the  slayer  it  was  murder  in  the  first  degree,  no 
matter    how    rapidly    such    acts   of   the    mind 


may  have  succeeded  eadi  other,  or  how  quick- 
ly they  were  followed  by  the  act  of  killing,  is 
misleading.  In  affording  the  jury  an  opportunity 
to  accept  it  as  a  complete  definition  of  murder. 

S.  On  a  trial  tor  mnrder,  it  is  permissible,  on 
cross-examination,  to  ask  a  witness  to  whom 
he  paid  rent,  to  identify  him  and  test  his  credi- 
bility. 

9.  Defects  in  the  information  are  waived  if 
the  Objections  are  not  urged  at  the  proper  time. 

Appeal  from  district  court,  Sllverbow  coun- 
ty; William  Clancy,  Judge. 

0.  R.  Shadwell  was  convicted  of  murder, 
and  appeals  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial.  Revers- 
ed. 

B.  8.  Thresher,  for  appelant.  C.  B.  Nolan 
and  C.  P.  Connolly,  for  the  State. 

HDNT,  J.  Robert  Shadwell,  by  ai^al  to 
this  court  from  a  judgment  and  order  deny- 
ing his  motion  for  a  new  trial,  seeks  to  ob- 
tain a  review  of  a  sentence  of  death  for  the 
murder  of  MartUi  3.  O'Connor  in  Butte  on 
January  U,  1898. 

1.  From  the  20  errors  nrged  by  his  counsel 
we  have  selected,  as  entitled  to  first  considera- 
tion, the  striking  out  of  certain  testimony 
introduced  by  the  defendant,  as  shown  by  the 
following  extracts  from  the  bill  of  exceptions: 
"That  after  the  evidence  had  all  been  intro- 
duced In  said  cause,  and  botb  the  plaintiff 
and  defendant  announced  that  they  had  no 
more  evidence  to  offer,  said  cause  was  by 
counsel  for  the  state  and  for  the  defendant 
argued  to  the  jury.  That  during  the  argu- 
ment of  the  county  attorney  to  the  jury,  and 
at  a  point  in  his  argument  where  he  referred 
to  the  evidence  of  the  witness  Buglis  and  the 
evidence  of  the  defendant  relative  to  the 
transaction  which  took  place  at  the  game  of 
cards  on  or  about  the  evening  of  the  9th  of 
January,  1898,  wherein  some  trouble  arose 
between  the  defendant  and  the  deceased, 
O'Connor,  relative  to  the  cutting  of  the  cards 
preparatory  to  a  deal,  the  county  attorney 
was  interrupted  by  the  court,  and  was  told 
by  the  court  to  not  refer  to  any  part  of  the 
evidence  relative  to  the  alleged  trouble  be- 
tween the  defendant  and  the  deceased  on  or 
about  the  9th  of  January,  1898;  that  all  of 
said  evidence  was  irrelevant,  and  had  by  the 
court  been  stricken  out;  that  no  evidence 
should  be  considered  by  the  jury  of  any  game 
of  cards  between  the  defendant  and  the  de- 
ceased, or  any  trouble  between  the  deceased 
and  the  defendant  prior  to  the  game  of  cards 
in  which  or  at  which  the  defendant  fired  the 
shot  that  resulted  in  the  death  of  the  deceas- 
ed, O'Connor.  The  court  further  stated  or- 
ally to  the  jury:  'And,  gentlemen  of  the  jury, 
you  arc  Instructed  that  all  such  evidence,  if 
there  has  been  any,  has  been  stricken  out, 
and  you  are  now  Instructed  to  disregard  any 
evidence  of  any  of  the  witnesses  relative  to 
any  prior  transaction  or  occurrence  between 
the  defendant  and  the  deceased,  O'Connor. 
And  you  are  further  Instructed  to  pay  no  at- 
tention to  any  remarks  or  comments  of  counsel 
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upon  sucb  evidence.'  **  Further  on  In  the  rec- 
ord we  find  the  following:  "And  now,  upon 
this  18th  day  of  July,  1898,  comes  the  defend- 
ant, and  serves  and  flies  bis  proposed  bill  of 
exceptions  on  motion  for  a  new  trial,  and  asks 
that  the  same  be  signed,  settled,  and  allowed 
as  true  and  correct,  and  as  containing  all  the 
evldeoce  introduced  upon  the  trial  of  said 
cause,  and  all  tbe  proceedings  bad  In  said 
cause  before  this  court;  and  said  defendant 
in  sucb  proposed  bill  of  exceptions  makes  the 
following  assignment  of  errors  in  rulings  by 
the  court  during  the  progress  of  such  trial, 
to  which  rulings  of  tbe  court  the  defendant 
duly  excepted  at  the  time."  An  "assignment 
of  errors"  then  follows,  in  which  are  enumer- 
ated various  objections  to  the  court's  rulings 
upon  testimony,  as  shown  throughout  that 
portion,  of  the  bill  of  exceptions  containing  tbe 
evidence  produced  on  tbe  trial.  Included,  al- 
so, in  this  "assignment"  is  a  specification, 
numbered  20,  setting  forth  that  It  was  error 
for  the  court  "to  state,  during  the  argument 
of  the  county  attorney  to  the  Jury,  that  all  of 
the  evidence  of  the  witness  Buglis  and  the 
defendant  relative  to  the  trouble  which  took 
place  between  the  deceased,  O'Connor,  and  tbe 
defendant,  on  or  about  the  night  of  June  9, 
1898,  was  Irrelevant  and  immaterial,  and  that 
the  same  had  been  by  the  court  stricken  out, 
and  to  Instruct  the  Jury  orally  that  sucb  evi- 
dence bad  been  stricken  out,  and  that  they 
should  not  consider  tbe  same,  or  tbe  argu- 
ment of  counsel  relative  to  sucb  evidence." 

Counsel  for  the  state  argue  that  defendant 
cannot  avail  himself  of  this  error  because  the 
record  fails  to  disclose  that  any  objection  was 
inade  to  the  action  of  tbe  court  In  withdraw- 
ing the  evidence  referred  to  In  the  Judge's 
statement  to  the  Jury,  or  that  an  exception 
w=s  taken  to  the  action  of  the  court  at  tbe 
tioie  the  evidence  was  so  stricken  out.  But, 
notwithstanding  the  silence  of  that  part  of 
the  record  which  states  the  ruling  of  tbe 
court  In  withdrawing  the  testimony,  It  does 
elsewhere  appear,  by  the  record  as  above  set 
forth,  that,  after  notice  of  intention  to  move 
for  a  dew  trial  was  served,  defendant  filed 
and  sej-ved  his  "proposed  bill  of  exceptions  on 
motion  for  a  new  trial,"  purporting  to  con- 
tain, Umong  other  things,  "all  the  proceed- 
ings had  in  said  cause  before  the  court,"  In 
which  proposed  bill  of  exceptions  the  defend- 
ant made  tiif  particular  assignment  of  error 
numbered  20.  <iupra,  predicated  upon  the  par- 
ticular ruling  of  the  court  referred  to  in  said 
assignment  No.  20,  and  stating  that  to  the 
ruling  of  the  court  "tbe  defendant  duly  ex- 
cepted at  the  time."  This  proposed  bill  of 
exceptions,  together  with  certain  amend- 
ments proposed  br  the  state,  was  submitted 
to  the  Judge  for  settJement  on  October  8,  1898, 
and  on  November  18th  thereafter,  "in  the 
presence  of  and  by  the  consent  of  counsel  for 
both  the  plaintiff  and  the  defendant,"  as  a 
bill  of  exceptions  it  was  "settled,  allowed, 
and  signed  as  true  and  correct"  by  Judge 
Clancy,  the  Judge  who  u'led  the  cause.    Un- 


der this  condltlMi  of  the  record  we  are  c<m- 
strained  to  hold  that  the  Judge,  In  settling 
and  allowing  the  bill  of  exceptions  as  pro- 
posed, and  In  certifying  to  Its  correctness, 
certified  that  to  his  ruling  in  withdrawing 
from  the  consideration  of  the  Jury  the  evi- 
dence specified  In  assignment  No.  20,  defend- 
ant "duly  excepted  at  the  time."  Wherefore 
It  becomes  our  duty  to  consider  tbe  ruling, 
and  its  effect  upon  the  substantial  rights  of 
the  accused.  While  no  Independent  speclfl- 
cation  of  errors  Is  required,  under  the  PenaJ 
Code  (section  2194),  other  than  a  bill  of  ex- 
ceptions, yet,  if  the  defendant  does  Incorpo- 
rate In  his  proposed  bill  a  specific  enumera- 
tion of  errors  alleged  to  have  been  made  by 
tbe  court  below  in  decisions  upon  questions 
of  law  arising  In  tbe  course  of  the  trial  of  the 
case,  so  far  as  the  allegations  go,  the  office 
of  such  enumeration  is  merely  to  Inform  the 
state  of  the  points  Intended  to  be  relied  on  by 
defendant  more  fully  than  it  has  been  noti- 
fied by  the  original  general  designation  con- 
tained in  the  notice  of  intention  to  move  for  a 
new  trial;  and  where  the  Judge  settles  and 
allows  as  correct  the  bill  of  exceptions  con- 
taining such  enumerated  errors,  and  certifies 
that  to  a  ruling  withdrawing  certain  evi- 
dence, specified  as  error  in  tbe  enumerations, 
the'  defendant  duly  excepted  at  the  time,  we 
must  bold  the  exception  is  preserved.  In 
Territory  v.  McClln,  1  Mont  394,  on  appeal 
from  tbe  Judgment  and  bill  of  exceptions,  the 
court  said:  "It  is  contended  by  respondent 
that  the  record  does  not  disclose  the  fact  that 
any  proper  exceptions  were  taken  at  the  trial 
to  the  rulings  of  the  court  upon  the  introduc- 
tion of  evidence,  or  to  the  charge  at  the  court 
to  the  Jury.  This  is  an  appeal  from  the 
Judgment  roll,  and  the  bill  of  exceptions  is 
properiy  before  the  court  for  consideration. 
The  bill  of  exceptions  commences  as  follows: 
'Now  comes  the  defendant,  by  bis  attorneys, 
and  tenders  the  following  bill  of  exceptions, 
which  were  taken  at  the  proper  time  and  al- 
lowed.' We  think  these  words  form  a  part 
of  the  bill  of  exceptions,  and,  the  bill  being 
signed  by  the  Judge  as  cotrect  we  must  bold 
that  to  any  ruling  of  the  court,  objected  to  at 
the  time,  as  disclosed  by  the  bill  of  excep- 
tions, proper  exceptions  were  taken  at  the 
time  and  allowed.  This  is  the  plain  import 
and  meaning  of  the  language  employed." 

Holding,  then,  as  we  must,  that  the  action 
of  tbe  Judge  made  tbe  proposed  bill  of  ex- 
ceptions and  its  enumeration  of  errors  tbe 
bill  of  exceptions  in  the  case,  it  follows  that 
verity  is  imported  by  the  bill,  and  that  de- 
fendant was  allowed  bis  exception  to  the 
pohit  Involved.  State  v.  O'Brien,  18  Mont  1, 
43  Pac.  1001,  and  44  Pac.  399.  It  also  follows 
that  we  cannot  ignore  the  record  by  acting 
upon  the  statement  of  counsel  for  the  state, 
made  during  the  oral  argument  to  the  effect 
that  defendant's  counsel  seeks  to  take  advan- 
tage of  a  ruling  not  objected  to  on  the  trial, 
particularly  where  counsel  for  defendant  an- 
nounced that  he  stands  upon  the  record,  and 
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upon  Ita  conduBlre  disclosure  that  an  excep- 
tion was  duly  taken  to  the  ruling  complained 
of  at  the  time  of  the  court's  action.  Further- 
more, If,  as  a  fact,  there  was  no  exception 
"duly  taken  at  the  time,"  full  opportunity  to 
correct  the  record,  so  as  to  make  It  conform- 
able to  the  facts,  was  given  after  the  propos- 
ed bill  of  exceptions  was  served  upon  the 
county  attorney,  and  during  the  time  where- 
in he  could  pr(^ose  amendments  thereto,  and 
before  the  bill  was  settled.  Again,  if  the  bill 
of  exceptions  misstated  the  facts,  the  Jndge 
of  the  district  court  should  not  have  allowed 
it  to  come  to  ns  in  the  condition  it  has.  More 
than  once  has  it  been  laid  down  that  this 
court  is  obliged  to  examine  and  consider  the 
bin  of  exceptions  as  it  has  been  transmitted 
from  the  district  court,  and  to  credit  it  with 
being  correct  State  v.  O'Brien,  supra,  and 
cases  therein  cited.  We  believe,  therefore, 
that  it  is  our  duty  to  pass  upon  the  point  of 
the  exception.  In  connection  with  the  taking 
of  this  exception,  our  attention  Is  called  to 
the  fact  that  the  specified  error  quoted  above 
pertains  to  the  exclusion  of  evidence  respect- 
ing an  occurrence  of  June  9,  1898,  whereas 
the  ruling  excluded  the  evidence  of  an  occur- 
rence of  January  9, 1898.  But,  as  It  Is  conced- 
ed that  there  was  no  evidence  at  all  relating 
to  any  occurrence  had  on  June  9th,  while 
there  was  evidence  respecting  one  which  hap- 
pened on  January  9th,  manifestly  the  writing 
of  "June"  for  "January"  was  a  simple  cler- 
ical misprision,  on  account  of  which  it  would 
be  a  fearful  injustice  for  the  court  to  deny 
to  the  prisoner,  whose  life  is  Involved,  a  bear- 
ing on  the  merits  of  his  exception,  otherwise 
before  n&  We  therefore  pass  to  the  evidence, 
in  order  to  demonstrate  the  materiality  of  the 
exception  and  the  legal  effect  of  the  court's 
ruling. 

2.  On  behalf  of  the  state  a  witness  named 
Clancy  testified  as  follows:  On  the  morning 
of  January  11,  1898,  defendant  Shadwell  was 
in  Kelly  &  Eagan's  saloon  In  Butte.  Between 
6  and  6  o'clock  the  defendant  was  playing 
cards  with  one  Johnson  and  one  Steinbom. 
The  deceased,  O'Cktnnor,  was  sitting  at  the 
table  opposite  to  Shadwell,  apparently  keep- 
ing account  of  the  games  played  between 
the  persons  mentioned.  O'Connor  conduct- 
ed the  card-playing  part  of  the  saloon  bus- 
iness of  Kelly  &  Eagan's  saloon.  While  the 
game  was  going  on,  O'Connor,  who  bad 
been  drinking  qnite  heavily  that  night  said 
to  Shadwell:  "If  I  catch  you  cheating  again, 
I  will  give  you  a  chair  over  the  bead."  Shad- 
well was  dealing  at  the  thne,  and  O'Connor 
continued,  telling  him  that  he  had  spoken  to 
him  before  like  a  gentleman,  and  that,  if  he 
did  not  deal  "straight,"  he  would  have  to 
leave  the  game.  Shadwell  said  nothing,  but 
left  the  table,  leaving  some  chips  in  front  of 
him,  and  passing  out  of  the  saloon  Into  the 
street  On  coming  back,  very  shortly  before 
6  (^dock,  he  resiuned  his  seat  at  the  card 
table,  and  called  for  some  chips,  whereupon 
O'Connor  told  him  he  could  not  play  any 


more.  Shadwell  replied:  "If  I  don't  play, 
nobody  else  wiU."  O'Connor  said  nothing, 
and  Shadwell  again  called  for  his  chips. 
Johnson  had  the  cards  at  the  time  that  Shad- 
well made  the  remark  Just  quoted,  but  Shad- 
well grabbed  for  them,  to  take  them  out  ol 
Johnson's  hands.  About  then  O'Connor  saU 
he  wanted  to  close  the  game,  and  stood  up, 
and  reached  for  the  cards.  Shadwell,  wht 
appears  to  have  had  the  cards  by  this  time, 
also  Jumped  op,  and  pulled  a  pistol  from  insidi 
of  his  vest.  He  held  the  "gun"  with  both 
hands,  and  pointed  it  at  O'Connor.  O'Connor 
then  tipped  up  the  table,  which  was  about 
three  feet  in  diameter,  and  stooped  over.  He 
stood  with  the  table  raised  with  one  hand, 
and  was  "kind  of  reaching  over  at  the  same 
time,  as  if  trying  to  grab  the  gun."  He  had 
nothing  in  his  hand  except  the  table.  He 
raised  one  side  of  the  table  only,  tipping  it  in 
front  of  him.  Johnson  moved  away  from 
O'Cotmor,  whereupon  Shadwell  fired,  hitting 
O'Connor  in  the  head.  Three  men  then  grab- 
bed Shadwell,  who  struggled  to  get  away. 
O'Connor  fell  on  his  face,  and  died  Immediate- 
ly. A  witness  for  the  prosecution,  named  Mc- 
Auley,  stated  that  O'Connor  called  Shadwell 
"some  vile  name,  and  told  him  he  would  take 
a  chair  to  him,"  before  Shadwell  left  the 
saloon,  and  that  O'Connor  kept  dodging  be- 
hind Johnson  after  Shadwell  had  drawn  his 
pistol.  This  same  witness  said  that  at  the 
time  of  the  shooting,  O'Connor  /was  right 
close  up  to  the  legs  of  the  table,  and  tliat 
Shadwell  was  also  right  up  to  the  table,  back- 
ed up  against  the  wall,  hut  that  O'Connor 
"kind  of  backed  up  from  the  table  before  the 
shot  was  fired,  and  fell  right  on  his  face,  right 
up  in  the  corner."  "I  could  not  tell,"  contin- 
ued this  witness,  "whether  O'Connor  was 
trying  to  protect  himself,  or  get  at  Shadwell, 
or  not;  it  was  hard  to  tell.  He  was  crowding 
bim  all  the  time.  O'Connor  was  between  the 
legs  of  the  table."  Witness  also  stated  that 
at  the  time  of  the  shooting  they  were  about 
two  feet  apart  It  appears  that  O'Connor 
had  no  weapon  at  the  time  of  the  occurrence. 
Another  witness  for  the  state,  named  Ander- 
son, stated  on  his  cross-examination  that, 
when  Shadwell  returned  to  the  saloon,  he  of- 
dered  the  barkeeper  to  bring  his  chips  over, 
whereupon  O'Connor  told  the  barkeeper  "to 
bring  him  nothing."  Shadwell  then  said: 
"If  I  can't  play,  nobody  else  can  play."  There- 
upon, witness  continued,  Shadwell  "gets  the 
cards  from  Johnson,  and  O'Connor  raises  up  to 
get  the  cards  away  from  him,  and  I  seen 
Shadwell  raise  up,  and  Johnson  raise  up. 
O'Connor  raised  up  first.  The  remark  that  he 
made,  when    he   raised    np,— he    says,  'Yoa 

8 of  a  b ,  go  ahead  and  make  your 

bluff.'  O'Connor  at  the  time  kind  of  reached 
out  with  his  right  hand  towards  Shadwell. 
Shadwell  raises  up,  and  Johnson  raises  up, 
and  the  next  I  seen  the  table  up,  and  a  hand 
over  the  table.  It  was  O'Connor  that  held  up 
the  table.  It  looked  as  though  he  was  push- 
ing It  over  towards  ShadwelL    He  was  lean- 
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log  against  It  Shadwell  stood  up  against  the 
wall,  and  the  table  was  going  on  over  towards 
him.  O'Connor  bad  a  hold  of  the  table  with 
his  left  hand.  With  his  right  he  reaches  out 
kind  of  quick  with  it  and  tried  to  take  the 
gun,  or  to  hit  Shadwell,  I  don't  know  which. 
I  do  not  Imow  whether  he  went  to  get  the 
gun,  or  whether  he  went  to  strike  at  him. 
*  *  *  He  had  been  abusing  Shadwell  all 
night.  He  was  in  that  kind  of  a  mood  gen- 
erally that  night"  Charles  McGowan  testi- 
fied, In  behalf  of  the  state,  that  Just  before 
Shadwell  left  the  card  table,  he  heard  O'Con- 
nor tell  him  to  deal  the  cards  from  top  to  bot- 
tom, saying,  "If  you  don't  I  will  put  you 
where  they  don't  play  cards,"  and  that  Shad- 
well then  got  up  and  walked  out 

In  bebalf  of  defendant  a  witness  named 
Barrett  testlfled  that  Just  before  Shadwell  left 
the  saloon,  O'Connor  took    the   cards   away 

from  him,  saying,  "You  dirty  little  s of  a 

b ,  I  told  Charley  and  several  other  of 

the  boys  about  that  business,  and,  if  you 
don't  quit  that  I  will  hit  you  over  the  head 
with  a  chair,  and  you  prepare  yourself  for  it" 
Shadwell  then  left  When  he  returned,  his 
manner  was  as  usual,  and  be  warmed  him- 
self by  the  stove,  and  Immediately  thereafter 
walked  to  the  card  table,  and  sat  down  where 
he  had  been  before.  This  witness  said  that 
O'Connor  was  very  abusive  towards  Shadwell 
that  night  and  that  he  never  heard  a  man 
abuse  customers  as  O'Connor  did.  Frank 
BugUs,  called  by  defendant  said  he  saw  Shad- 
well and  O'Connor  In  the  saloon  mentioned  on 
the  8th  or  9th  of  January;  that  is,  two  or 
three  days  before  the  homicide.  He  said  that 
O'Connor,  Shadwell,  and  another  man  were 
then  playing  a  game  of  poker,  and  that  Shad- 
well asked  for  the  cards  to  cut  them,  to 
which  the  third  person  objected.  Shadwell 
then  said  he  had  a  right  to  cut  .the  cards, 
whereupon  the  third  person  playing  grabbed 
Shadwell's  hands,  telling  him  to  cut  the  cards 
right  and,  Just  as  he  said  this,  O'Connor  got 

up,  saying,  "Look  here,  you  little  s of  a 

b  ,  I  want  you  to  cut  them  cards  and  cut 
them  right;  I  am  not  afraid  of  you.  If  you 
are  a  gun  fighter,"  to  which  Shadwell  replied 
that  O'Connor  could  call  anybody  In  the  house 
to  cut  the  cards,  whereupon  some  one  cut 
tbem,  and  the  game  went  on.  Witness  said 
that  upon  that  occasion  O'Connor  bad  been 
drinking,  and  that  nothing  previously  had  oc- 
curred to  call  forth  the  expressions  used  by 
O'Connor.  Another  witness  for  the  defense, 
by  the  name  of  Antonio,  said  that  O'Connor 
told  Shadwell,  Just  before  the  killing,  to  shuf- 
fle the  cards  from  the  bottom,  or  he  would 
turn  the  table  on  top  of  him.  He  described 
Shadwell  as  sitting  at  that  time  against  the 
wall,  and  O'Connor  as  being  on  the  opposite 
side,  sitting  down.  This  witness  said  that 
when  Shadwell  came  back  and  took  his  cards, 
he  said,  "Where  la  my  checks?'  and  O'Connor 
said,  "Tonr  checks  are  put  away;  I  won't  give 
yon  any  checks."  Whereupon  Shadwell  said, 
"Fetch  them  back,"  and  that  O'Connor  finally 


reached  for  the  cards,  which  Shadwell  had 
at  the  time.  He  described  O'Connor's  dis- 
position as  "rough"  when  he  reached  for  the 
cards,  and  said  that  O'Connor  called  Shadwell 

"a  bastard"  and  a  "s of  a  b ,"  or 

"something  like  that."  Defendant  himself 
testified  that  he  had  known  the  deceased  for 
about  a  year;  that  deceased  was  a  man  about 
5  feet  10  or  11  inches,  very  heavy  set  and 
weighed  probably  190  pounds;  that  he  had 
been  in  the  saloon  on  the  8th  or  9th  of  Janu- 
ary, playing  poker  with  O'Connor  and  a  man 
called  "Slim"  and  some  one  else;  that  during 
the  course  of  that  game  he  (Shadwell)  claim- 
ed the  right  to  cut  the  cards,  whereupon 
O'Connor  Jumped  up,  and  put  his  checks  in 
his  pocket  and  walked  around,  saying:    "You 

little  s of  a  b ,  If  everything  ain't 

on  the  square,  i  will  kill  you."  Defendant 
says  he  did  nothing  at  that  time.  He  testl- 
fled that  upon  the  night  of  the  homicide  he 
had  been  in  the  saloon  gamldlng  until  xJi 
or  1  o'clock,  then  went  away  to  the  theater, 
and  returned  about  4  o'clock,  and  found  O'Con- 
nor and  two  other  men  playing.  He  sat 
down  in  the  far  chair  In  t,he  corner,  and  call- 
ed for  some  chips,  and  Joined  in  the  game. 
He  stated  that  O'Connor  had  been  drinking 
that  morning,  and  was  very  abusive  when  he 
was  drinking,  "and  any  one  he  thought  was 
small,  or  was  a  'mark,'  he  would  pick  them 
up,  and  abuse  them,  and  pull  their  noses,  and 
so  on."  Witness  said  that  O'Connor  was 
drinking  most  of  the  time  while  he  was  play- 
ing, and  seemed  to  be  losing,  and  was  angry 
when  he  lost  and  that  be  (defendant)  had  the 
largest  pile  of  chips;  that  deceased  had  bit 
a  miner  in  the  stomach  that  morning  while 
talking  about  two  dollars  which  the  miner 
seemed  to  be  inquiring  about.  O'Connor's 
manner,  defendant  said,  was  very  "sore"  at 
him  (defendant),  thinking  it  was  because 
O'Connor  did  not  like  to  see  him  win.  De- 
fendant's account  of  the  killing  was  as  fol- 
lows:   "As  I  started  to  shuttle  the  cards,  he 

Jumped  up,  and  said,  'You  damned  little  s 

of  a  b ,  shuflle  them  cards  right  or  1 

will  hit  you  over  the  head  with  a  chair,'  and 
he  grabbed  the  cards  out  of  my  hand,  and 
then  I  didn't  say  anything.  He  set  the  cards 
back  to  me,  and  I  shuffled  them  up,  and  this 
Fred  cut  them,  and  I  dealt  the  cards  around, 
and  I  don't  believe  that  I  had  more  than  my 
ante  In  the  pot  *  •  *  and  Mr.  Johnson 
took  the  cards.  After  O'Connor  handed  me 
the  card  deck,  I  went  ahead  and  shuffled,  and 
made  the  deal.  Then  Mr.  Johnson  took  the 
cards,  and  shuffled  them  up,  and  I  cut  them, 
and  then  I  happened  to  think  that  I  had  a 
key  in  my  pocket  that  I  was  supposed  to  give 
to  my  brother,  so  he  could  go  down  home  and 
sleep,  and  I  Just  left  my  checks  and  over- 
coat" Witness  then  related  how  he  looked 
for  his  brother,  and  found  him,  gave  him  the 
key,  and  returned  to  the  saloon  in  about  30 
minutes.  "I  walked  on  Into  the  gambling 
room,  and  walked  around  the  south  way,  and 
took  my  seat  where  I  had  left  It;  and  I  says 
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to  Henry  Hackman,  who  was  supposed  to  be 
Red's  [O'Connor's]  partner,— I  said,  "Bring  my 
checks,'  which  be  had  often  done  before. 
O'Connor  spoke  up  then,  and  said,  'Tou  can't 
play  any  more.'  I  says,  'I  have  as  good  a 
right  to  play  as  anybody.'  I  think  the  cards 
were  lyini;  on  the  table  by  Mr.  Johnson,  and, 
reaching  for  them,  I  took  the  cards  up,  and 
began  shuffling  them,  and  O'Connor  reached 
over  the  table,  and  grabbed  my  hand,  that 
way  (indicating),  and  whether  he  was  grab- 
bing at  me,  or  grabbing  at  the  cards,  I  don't 
know.  He  got  the  cards.  I  believe  he  got 
the  cards.  I  was,  of  course,  in  a  sitting  posi- 
tion, and  I  kind  of  raised  up  a  little,  too;  and, 
B8  I  raised  up,  Just  about  that  position  (Indi- 
cating), be  starts  to  go  around  the  table  tliat 
way  (indicating);  and,  as  he  does,  the  table 
knocks  up  against  me,  and  I  seen  it  coming. 
I  drawed  my  gun;  that  gun  there  (indicating). 
I  have  got  my  pants  with  no  pockets  in  them, 

•  •  ♦  and  I  always  carry  my  gun  with 
my  vest  closed  that  way  (indicating).  •  •  * 
I  drew  the  gnn  when  I  was  in  this  half- 
sitting  position,  and  Mr.  O'Connor  was  reach- 
ing around  the  table  towards  me.  I  was  In 
there  Just  about  that  position  (indicating),  and 
I  unbuttoned  my  vest  that  way  (Indicating), 
and  reached  for  the  gnn.  The  reason  I  reach- 
ed tor  the  gun  was  because  I  was  scared  of 
O'Connor.  He  was  a  large  man.  and  I  was 
afraid  for  him  to  get  hold  of  me.     This  man 

>.  Johnson  that  I  spoke  of  was  in  front  of  O'Con- 
nor and  myself.  He  was  In  front  of  O'Cour 
nor.  At  that  thne  O'Connor  started  to  msh 
aromid  the  table,  when   I    drew    the    gun. 

•  •  •  I  was  sitting  right  here  (Indicating), 
kind  of  up  in  the  comer,— up  against  the  wall. 
Johnson  was  sitting  to  my  left.  •  •  • 
O'Ooimor  was  sitting  over  there,  close  to  the 
door.  After  O'Connor  jerked  the  cards  out  of 
my  hand,  he  came  around  Johnson,— came 
around  this  way  from  Johnson  (indicating). 
He  came  clear  aronnd,  right  up  close  to  me, 
and,  of  course,  Johnson  made  kind  of  a  stop 
there,  and  then  Is  when  I  got  the  gun;  and 
I  guess,  when  O'Connor  saw  he  couldn't  get 
at  me,  Johnson  walked  on  out,  and  then 
O'Connor  starts  to  grab  the  table,  and  starts 
to  push  the  table  at  me  with  one  hand  and 
strike  at  me  with  the  other.  O'Connor  takes 
the  table  with  this  hand  (Indicating),  and 
raises  it  up  that  way,  and  starts  shoving  Jt 
over  onto  me.  When  he  starts  to  raise  the 
table  up  this  way  (indicating).  It  caught  me 
here  (indicating),  as  it  was  so  close  to  me. 
The  rim  of  the  table  caught  me  there,  and 
when  the  shot  was  fired  I  was  Just  about  In 
that  position  (indicating),  and  O'Connor  right 
on  me,  and  the  table  braced  against  me  like 
that  (indicating).  My  chair  was  right  up 
against  the  wall.  I  fired  the  shot  because  I 
was  afraid  of  O'Connor.  He  threatened  me 
several  times.  I  was  afraid  of  him  to  get  a 
hold  of  me;  afraid  he  would  cut  my  ear  off, 
aa  be  had  threatened  to  do.  He  was  striking 
at  me;  trying  to  get  at  me  aa  fast  as  he 
conld;    coming  rl£ht  at  me.     After  that  I 


think  the  table  tipped  over  on  the  fioor. 
•  *  •  After  1  saw  O'Connor  stagger  and 
kind  of  fall,  I  didn't  know  whether  he  was 
wounded  or  not  I  was  satisfied  be  couldn't 
get  at  me,  and  I  dropped  the  gun,  and  walked 
towards  the  door."  Defendant  then  describ- 
ed his  arrest,  and  said  that  he  had  bad  the 
pistol  with  which  he  had  killed  O'Connor  for 
many  years.  On  cross-examination  he  said 
he  was  26  years  old;  that  he  had  been  a 
gambler  for  a  long  time;  that  he  always  car- 
ried a  pistol  with  him,  when  he  was  up  late 
at  night,  and  had  money;  that,  when  O'Con- 
nor threatened  to  break  a  chair  over  his  head, 
he  also  told  him  to  prepare  himself,  and  he 
would  "fix  me  so  I  wouldn't  play  any  more 
cards."  He  said  that  O'Connor  was  trying 
to  get  hold  of  him  any  way  he  could,  and 
wanted  to  put  the  table  on  top  of  him;  that 
he  was  a  small  man,  weighing  110  pounds; 
and  that  the  reason  he  started  to  raise  up  be- 
fore the  shot  was  fired  was  because  O'Connor 
was  coming  around  the  table  after  him.  The 
cross-examination.  In  relation  to  the  position 
of  defendant  and  the  deceased  and  the  use  of 
the  table,  was  rigid.  Defendant  adhered  to 
his  statements  that  O'Connor  was  pushing  the 
table  on  him,  and  coming  after  him  at  the 
time  he  fired  the  shot  Defendant's  brother 
testified  that,  at  about  half  past  5  o'clock  on 
the  morning  of  the  homicide,  the  defendant 
met  him  In  a  saloon,  and  gave  him  a  key  to 
the  house  where  defendant's  mother  lived. 
His  mother  also  testified  that  she  told  defend- 
ant, on  the  night  of  the  10th,  to  take  his 
brother's  key  up  and  give  It  to  him. 

The  foregoing  r6sum6  of. the  testimony  la 
sufficient  to  illustrate  the  events  occurring  at 
the  homicide  Itself  and  Just  prior  thereto.  It 
also  suffices  to  show  that  upon  the  trial  evi- 
dence was  admitted  which  extended  back  to 
a  game  of  cards  of  the  night  of  the  8th  of 
9th  of  January,  two  nights  before  the  hom- 
icide, when  the  witness  Buglls  said  be  heard 
O'Connor  without  cause  apply  the  epithets 
quoted  to  the  defendant,  tellli^  him  that  he 
was  not  afraid  of  him  if  he  was  a  "gnn 
fighter,"  and  when,  according  to  Shadwell's 
evidence,  O'Connor  also  said  to  blm,  with  an 
epithet,  "If  everything  ain't  on  the  square,  I 
will  kill  you."  This  evidence  was  competent, 
and  was  evidently  considered  so  by  the  coun- 
sel for  the  state  on  the  trial,  for  It  was  ad- 
mitted without  objection,  and  was  before  the 
jury  when  the  argument  began.  The  jury 
had  a  right  to  consider  It,  and  ought  to  have 
done  so  In  weighing  the  evidence  before  agree- 
ing upon  a  verdict  If  the  testimony  given 
In  respect  to  the  threat  of  the  Sth  or  9th,  and 
to  the  remarks  which  Buglls  said  were  made 
In  his  presence  by  deceased  to  defendant,  was 
credible,  it  liad  to  do  with  defendant's  motive 
In  killing  O'Connor;  hence  was  of  the  ut- 
most importance,  and  became  a  proper  sub- 
ject of  Investigation.  Now,  In  probing  that 
motive,  to  ascertain  whether  he  was  prompt- 
ed by  malice,  and  acted  maliciously,  or  wheth- 
er be  believed  he  was  in  danger  of  great  bod- 
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ily  harm  at  the  hands  of  the  deceased  during 
the  movements  ol  the  two  at  the  card  table, 
Just  before  and  at  the  time  of  the  killing,  it 
was  oompeteut  to  prove  previous  threats  of 
violence  made  towards  defendant  by  O'Con- 
nor, as  tending  to  show  a  cause  for  the  belief 
Shadwell  says  he  entertained  that  be  was  in 
great  danger  of  receiving  harm  from  O'Con- 
nor at  the  time  that  be  fired  at  him  and  killed 
him.  Kerr,  Horn.  p.  420.  Without  the  ex- 
istence of  malice  aforethought  there  could  not 
have  been  murder;  but,  as  said,  to  get  at  the 
fact  of  the  presence  or  absence  of  such  mal- 
ice, recent  previous  difficulties  with  the  de- 
ceased and  recent  prior  threats  by  the  de- 
ceased against  the  accused  in  this  case,  known 
to  him,  were  admissible,  and  became  a  proper 
subject  for  argument  by  both  sides.  Many 
authorities  recognize  a  qualification  to  the  rule 
Just  stated,  to  the  efCect  that  "where  It  is 
clearly  and  unequivocally  shown  that  the  de- 
fendant was  the  aggressor,  and  there  Is  no 
pretense  that  the  deceased  was  about  to  carry 
the  threats  Into  execution,  or  that  the  defend- 
ant had  reasonable  grounds  to  believe,  and 
did  believe,  that  such  was  the  case,  evidence 
of  such  threats  by  the  deceased,  although 
they  were  communicated  to  the  defendant,  is 
Inadmissible."  Id.  p.  428.  But  the  qualifica- 
tion is  foreign  to  the  consideration  of  the  case 
presented,  because  in  the  record  there  Is  tes- 
timony on  behalf  of  the  state,  as  well  as  on 
behalf  of  the  defendant,  tending  to  show  that 
deceased,  O'Connor,  had  Shadwell  backed  up 
against  the  wall  of  the  saloon,  and  was  push- 
ing a  table  against  him,  before  and  at  the 
moment  the  defendant  shot  and  killed  him. 
With  the  truth  or  falsity  of  this  evidence  that 
defendant  was  against  the  wall  the  court  had 
nothing  to  do.  That  was  for  the  Jury  to  con- 
sider. But,  being  relevant  and  competent.  It 
put  the  defendant's  case  in  a  position  where 
the  evidence  of  the  prior  threats  and  difficul- 
ties became  admissible,  and,  it  seems  to  us, 
of  vital  importance  to  defendant  before  the 
Jury.  So  we  are  tmable  to  understand  ex- 
actly what  the  theory  of  the  court  was  In 
admitting  the  accounts  of  the  threats  and 
innuendoes,  and  thereafter,  of  Its  own  motion, 
withdrawing  the  evidence  of  them  from  the 
Jury,  with  a  positive  direction  that  the  Jury 
should  disregard  all  evidence  of  them,  and 
pay  no  attention  to  the  remarks  of  counsel 
upon  such  evidence.  We  cannot  escape  the 
conclusion  that  the  court  erred,  and  that  the 
error  was  prejudicial  to  the  defendant's  sub- 
stantial rights.  It  is,  therefore,  ordered  that 
the  Judgment  be  set  aside,  and  a  new  trial 
awarded  defendant. 

3.  Henry  Hackman,  a  witness  for  the  state, 
who  was  present  at  the  killing,  and  who  bad 
been  in  the  saloon  off  and  on  all  night,  was 
asked  on  cross-examination  if  he  knew  how 
deceased  had  been  acting  the  night  of  the 
homicide,  and  what  his  manner  was  towards 
his  customers.  The  county  attorney  object 
ed,  upon  the  ground  that  "it  was  Immaterial 
except  as  to  defendant."'   The  objection  was 


sustained.  We  cannot  approve  of  the  sub- 
stance of  the  ruling.  The  witness  saw  de- 
fendant in  the  saloon  frequently  that  night. 
He  said  that  deceased  had  been  drinking 
heavily  before  he  was  killed.  Witness  had 
evidently  observed  the  conduct  and  demeanor 
of  the  deceased  for  hours  Just  before  the  kill- 
ing. Now,  suppose  his  conduct  was  boister- 
ous; that  his  rage  towards  others  was  des- 
perate, or  his  temper  was  ferocious,  and  vent- 
ed Itself  in  fighting,  abusing,  and  terrifying 
others  who  came  into  the  saloon  Just  before 
the  homicide;  and  that  defendant  observed 
this  manner  towards  others.  Would  It  not  be 
relevant  to  the  question  of  the  reason  for  de- 
fendant's belief,  if  he  had  one,  that  the  at- 
tack he  says  O'Connor  made  upon  him  when 
he  killed  him  was  to  do  hlmgreat  bodily  harm? 
We  think  it  would,  and  that,  therefore,  what 
transpired  in  defendant's  presence  on  the 
night  of  the  killing  was  proper,  even  though 
It  Involved  the  conduct  of  the  deceased  to- 
wards others.  On  the  other  hand,  we  find  no 
error  in  permitting  evidence  to  be  introduced 
of  the  defendant's  manner  towards  the  de- 
ceased, or  others  in  the  presence  of  the  de- 
ceased, Just  before  the  homicide. 

4.  The  court  refused  to  allow  a  witness  for 
the  defendant  to  testify  that  it  was  a  custom  of 
defendant,  when  he  was  gambling,  to  get  up 
and  leave  the  card  table,  and  go  out  of  the 
place  where  the  game  was  being  conducted. 
This  evidence  was  evidently  offered  to  rebut« 
the  theory  of  the  state  that,  when  defendant 
left  the  table  after  O'Connor  bad  insulted  him. 
his  purpose  was  to  get  the  pistol  with  whieb 
he  afterwards  killed  deceased.  We  find  no 
error  in  the  exclusion  of  this  evidence,  in  view 
of  the  fact  that  the  defendant  himself  said 
that  he  suddenly  remembered  that  he  had  his 
brother's  night  key,  and  that  his  purpose  in 
going  out  was  to  give  the  key  to  his  brother, 
whom  he  found  in  a  saloon.  If  this  was  true, 
he  did  not  yield  to  any  general  habit  of  his, 
and  the  evidence  of  one  became  immaterial. 

5.  Defendant  asked  a  witness  named  Al- 
bright, who  testified  that  he  had  known  de- 
ceased for  six  or  seven  years,  the  followlnK 
question:  "Had  you,  from  your  acquaint- 
ance with  him,  had  an  opportunity  to  observe, 
and  bad  you  observed,  during  this  acquaint- 
ance, and  the  morning  of  the  11th,  when  yon 
saw  him,  what  his  general  disposition  was  as 
to  aggressiveness,  combatlveness.  and  quarrel- 
someness?" The  court  sustained  an  objection 
to  the  question.  Counsel  says  this  question 
was  intended  to  ascertain  the  fact  whether 
the  witness  could  say  "what  the  general  dispo- 
sition of  the  deceased  was  as  to  aggressive- 
ness, combatlveness,  and  quarrelsomeness." 
If  it  was,  it  should  have  been  confined  to 
mere  general  reputation  of  the  deceased,  apart 
from  any  particular  opinion  the  witness  enter- 
tained, based  upon  his  observation  of  specific 
acts  on  the  night  of  the  homicide.  As  we 
have  already  pointed  ont,  the  acts  of  the  de- 
fendant, and  his  manner  and  conduct  in  the 
saloon  in  the  presence  of  the  deceased  on  the 
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Dight  of  the  killing,  were  admissible.  So  wm 
his  general  reputation  for  violence.  Bnt  the 
two  luTolved  separate  Inquiries,  governed  by 
different  rules.  To  prove  the  general  reputa- 
tion of  the  deceased  for  vlndlctlveness  or  quar- 
relsomeness,  evidence  of  specific  acts  of  vio- 
lence towards  third  persons  was  not  admissi- 
ble; hence  the  personal  observation  of  the 
witness  was  Incompetent  upon  this  branch  of 
the  question.  Underh.  Cr.  Ev.  |  325;  People 
V.  Druse.  103  N.  T.  656,  8  N.  B.  733;  People 
r.  Oordan,  103  Cal.  668.  87  Pac  634;  Tiffany 
Y.  Com.,  121  Pa.  St  166,  16  Atl.  462;  Powell 
V.  Stote,  101  Ga.  0,  29  S.  B.  309;  Stalcup  v. 
Stale  (Ind.  Sup.)  45  N.  E.  834;  Garner  v. 
State.  28  Fla.  113,  9  South.  835;  Sawyer  ▼. 
People,  1  N.  T.  Cr.  R.  249.  Defendant's  coun- 
sel should  have  limited  his  question  to  obtain 
the  evidence  he  says  he  Intended  to  adduce. 

6.  Defendant  complains  because  the  court 
"divided  the  Instructions  given  to  the  Jury 
into  two  sections  or  divisions,  and  read  the 
same  to  the  Jury  separately."  It  simplifies 
procedure  for  the  court  to  read  all  the  in- 
structions given  on  one  branch  of  the  case 
consecutively,  whether  they  have  been  offered 
by  the  pro^secutlon  or  defense,  but  the  omission 
to  pursue  this  course  Is  not  a  reversible  error, 
unless  the  Instructions  are  conflicting  or  er- 
roneous. 

7.  The  court,  by  a  separate  Instruction,  said 
to  the  Jury  aa  follows:  "If  the  act  of  killing 
be  preceded  by  a  concurrence  of  will,  delibera- 
tion. '  and  premeditation  on  the  part  of  the 
slayer,  it  is  murder  In  the  first  degree,  no  mat- 
ter how  rapidly  these  acts  of  the  mind  may 
succeed  each  other,  or  how  quickly  they  may 
be  followed  by  the  act  of  klUIng."  Defend- 
ant says  that  this  is  an  erroneous  definition 
of  murder  in  any  degree,  and  cites  the  case 
of  State  V.  Shafer,  22  Mont  — ,  66  Pac.  628. 
to  uphold  his  argument  If  the  Instruction 
stood  alone,  of  course.  It  wonld  be  fatal  in  its 
omission  of  the  fundamental  Ingredients  of 
the  crime  of  murder  In  the  first  or  second 
degree.  Bnt  the  statutory  definitions  of  both 
degrees  of  murder  were  elsewhere  explicitly 
given  in  the  charge,  and  perhaps  the  error 
was  not  prejudicial.  We  need  not  say  wheth- 
er It  was  or  not.  But  we  must  earnestly  dis- 
approve of  the  Instruction  as  probably  calcu- 
lated to  mislead  a  jury  in  its  deliberations,  by 
affording  them  a  possible  opportunity  to  ac- 
cept the  Instruction  as  a  complete  definition 
of  murder,  to  the  exclusion  of  any  definition 
before  given.  Where  a  trial  court  desires  to 
address  the  attention  of  the  Jury  to  a  single 
phase  of  the  crime  charged.  It  is  generally 
safer  to  Inform  them  that  If  they  find,  from 
the  evidence,  all  the  Ingredients  exist  as  they 
have  been  defined,  and  that  the  particular 
condition  covered  by  the  matter  embraced  In 
the  sei>arate  Instruction  also  exists,  this  or 
that  conclusion  would  follow.  The  supreme 
court  of  California  In  People  v.  Evans,  56  Pac. 
1024,  have  very  recently  considered  a  some- 
wtet  similar  tnsufllclent  definition  of  a  phase 
of  aiurder,  and  rehemeotly  expressed  their 


disapprobation  In  much  the  way  tills  court  did 
In  the  Shafer  Case.  Upon  a  new  trial,  how- 
ever, the  danger  of  such  an  instruction  can 
be  avoided. 

8.  Barrett  a  witness  for  defendant  in  the 
course  of  a  severe  cross-examination  was 
asked  to  whom  he  paid  rent  There  was  no 
error  in  this.  Witness  seemed  to  be  a  roving 
sort  of  a  character,  with  po  fixed  occupation 
or  residence.  His  evidence  was  very  material, 
and,  to  Identify  blm,  test  bis  credibility,  and 
sift  his  statements.  It  was  not  Improper  to 
pin  him  down  as  to  bis  residence,  the  time  he 
had  lived  in  one  place,  his  occupation,  etc 

9.  Defendant  argues  that  the  information 
states  no  offense.  Although  it  charges  murder 
In  the  first  degree  with  sufficient  certainty 
to  sustain  the  lower  court  in  overruling  a 
motion  in  arrest  of  judgment  It  is  not  as  di- 
rect or  positive  In  Its  allegations  of  the  shoot- 
ing as  It  might  be.  Defendant  waived  these 
defects  by  not  objecting  to  them  at  the  proper 
time. 

10.  We  shall  not  express  any  opinion  at  all 
upon  the  sufficiency  of  the  evidence  to  sustain- 
a  verdict  of  murder  In  the  first  degree.  The 
case  was  a  proper  one  to  submit  to  the  Jury 
with  Instructions  npon  murder  and  man- 
slanghter.  It  is  unnecessary  to  examine  other 
errors  urged  by  defendant,  none  of  which  will 
probably  arise  on  a  new*  trial.  The  judgment 
la  reversed,  and  the  cause  remanded  for  a 
new  trial.  Remittitur  forthwith.  Reversed 
and  remanded. 

BRANTIjT,  C.  J.,  and  PIGOTT,  J.,  concur. 


(19  Utah,  2Ji») 
WARREN  et  al.  v.  ROBISON  et  aL 
(Supreme  Court  of  Utah.     April  26,  1899.) 
Bane  Dibictobs  —  Dblboatior  or  Adthoritt— 

MlSHAMAGBHBST    BT  EXBCOTrVB  OfTIOBBS — Lu.- 

BlLrTT  or  DiBBCTORa — Ordinabt  Cabb  Requibbd 
—Action  against  Dibbctobb  fob  Accouhtins 
AHD  Damaobs — Pbima  Faoib  Cabb — Nonsuit. 

1.  A  board  of  directors  of  a  banking  corpora- 
tion is  elected  primarily  for  the  management 
of  the  corporate  affairs;  and  when  the  board 
delegates  its  authority  to  the  executive  officers, 
and  through  their  carelessness  and  mismanage- 
ment disaster  and  loss  to  the  stockholders  and 
creditors  ensue,  the  Individual  members  of  the 
board  cannot  escape  liability  by  Bhowing  that 
they  did  not  know  of  the  unfortunate  transac- 
tioTLB,  and  were  ignorant  of  the  busineas  of  the 
corporation. 

2.  Directors  of  a  banking  corporation  are 
bound  to  use  ordinary  care  and  prudence,  and 
to  exercise  over  the  affairs  of  the  bank  snch  su- 
pervision and  vigilance  as  a  discreet  person 
would  exercise  over  his  own  affairs. 

3.  A  showing  that  certain  directors  of  a  de- 
funct banking  Institution  were  careless  and  nee- 
llgent  in  the  performance  of  their  duties  as  sudi 
directors,  that  they  exercised  no  supervision 
over  the  conduct  of  its  affairs,  but  turned  every- 
thing over  to  the  executive  oSlcera,  and  allowed 
loans  to  be  made  to  the  officers  of  the  bank  and 
to  others,  practically  without  security,  and  that 
these  loana  resulted  in  wrecking  the  bank,  in 
an  action  on  behalf  of  stockholders  and  credit- 
ors for  an  accounting  and  for  damages,  is  a 
snfflcient  showing  to  establish  a  prima  facte 
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case  airainst  such  directors,  and  a  nonsuit  as 
to  them  was  improperly  granted. 
{Syllabus  by  the  Coart.) 

Appeal  from  district  conrt,  Second  district; 
W.  M.  McCarty,  Judge. 

Action  by  Eliza  Warren  and  others  against 
Theodore  Bobison  and  others.  Judgment  for 
defendants.  Plaintiffs  appeal.  Reversed  in 
part  and  affirmed  ia  part 

M.  D.  Lessenger,  A.  J.  Weber,  Elijah  Farr, 
and  Bennett,  Harkness,  Howat,  Bradley  & 
Richards,  for  appellants.  L.  R.  Rogers,  T. 
D.  Johnson,  R.  H.  Whipple,  J.  S.  Boreman, 
and  Marshall,  Boyle  &  Hempstead,  for  le- 
gpondents. 

BARTCH,  0.  J.  This  action  was  Instituted 
by  the  plaintiffs,  as  stockholders  of  defendant 
Citizens'  Bank,  In  behalf  of  themselves  and 
all  other  stockholders,  creditors,  and  others 
similarly  situated,  against  the  defendants  for 
an  accounting,  and  for  damages  alleged  to 
have  been  occasioned  by  reason  of  negligence 
■In  the  management  of  the  bank  by  Its  direct- 
ors and  officers.  It  appears  that  the  bank 
was  organized  about  August  11,  1890,  with  a 
capital  stock  of  $150,000,  and  the  banking 
business  commenced  soon  thereafter.  It  fail- 
ed, and  made  an  assignment  for  the  benefit 
of  Its  creditors  on  December  26,  1893,  and 
afterwards  a  receiver  was  appointed.  The 
defendants  H.  H.  Spencer,  George  Muridiy, 
Ad.  Kuhn,  John  Magulre,  R.  A.  Wells,  Newall 
Beeman,  George  W.  Perkins,  S.  S.  Schramm, 
and  W.  W.  Corey  were  directors.  W.  W. 
Corey  was  the  first  president,  and  Newall  Bee- 
man  was  the  president  when  the  bank  failed. 
The  defendant  Theodore  Roblson  was  vice 
president  and  manager,  and  Charles  M. 
Brough  was  cashier.  J.  C.  Armstrong  was  re- 
ceiver. The  transactions  which  resulted  disas- 
trously to  the  bank,  and  which.  It  Is  claimed, 
were  made  becanse  of  the  negligence  of  the 
directors  and  officers,  are  of  such  a  character 
as  to  require  careful  Investigation.  It  is  cer- 
tainly quite  startling  to  notice  that  a  bank  In 
the  liands  of  honest  business  men,  as  the  di- 
rectors and  officers  were  reputed  to  be,  should 
In  BO  short  a  space  of  time  meet  with  so  many 
heavy  losses  as  to  actually  wreck  the  Institu- 
tion. The  losses,  It  appears  from  the  testimony, 
began  Immediately  upon  the  commencement 
of  the  business,  as  Is  evidenced  by  the  short- 
age of  Barbour,  the  first  cashier,  who,  although 
a  banker  of  good  reputation,  was.  It  seems,  a 
stranger  to  the  directors.  He  was  placed  In 
charge  of  the  funds  of  the  bank  without  first 
having  given  a  bond,  as  required  by  the  arti- 
cles of  incorporation,  In  respect  to  active  ex- 
ecutive officers,  and  through  the  leniency  of 
the  directors  had  given  no  bond  at  the  time 
of  his  death,  which  occurred  about  three 
weeks  after  the  commencement  of  the  corpo- 
rate business.  Then,  upon  the  cash  being 
counted,  a  shortage  of  $3,600  was  discovered, 
which  resulted  In  a  total  loss.  Soon  after  the 
organization  of  the  bank,  the  Anderson  Press- 


ed-Brlck  Company,  a  new  corporation,  became 
one  of  its  customers,  and  loans  were  made  to 
it,  which  resulted  In  a  loss  to  the  bank  of 
$22,000.  That  corporation  was  capitalized  at 
$50,000,  and  one  wUness  said  Its  plant  was 
worth  In  the  neighborhood  of  $45,000,  while 
other  witnesses  estimated  Its  value  to  have 
'  been,  about  the  time  the  loans  were  made, 
from  $12,000  to  $20,000.  One  of  the  directors 
of  the  bank  was  also  a  director  in  the  brick 
company.  After  the  loans  were  made,  secu- 
rity was  taken  on  the  plant;  bat,  owing  to  a 
misdescription  in  the  mortgage,  the  security 
proved  to  be  worthless,  after  the  company 
had  become  otherwise  Involved  and  Judgment 
had  been  entered  against  It.  In  1891  the 
Junction  City  Driving-Park  Association  was 
organized  for  the  purpose  of  promoting  an  in- 
terest in  horses.  Several  directors  of  the 
bank  became  also  directors  of  the  association, 
and  the  president  of  the  bank  was  Its  presi- 
dent, and  the  vice  president  of  the  bank  was 
the  treasurer  of  the  association.  Through  this 
association,  by  way  of  loans  and  overdrafts, 
made  and  permitted,  it  appears,  without  se- 
curity, the  bank  lost  about  $1,700.  So  the 
Junction  City  Paint  Company  borrowed  of  the 
bank  $4,750,  and  afterwards  another  creditor. 
It  appears,  attached  the  property  of  the  com- 
pany, and  then  the  bank  bought  In  the  stx)ck 
for  $4,360,  paid  off  the  Judgment  of  the  cred- 
itor, and  carried  on  the  paint  business,  under 
the  name  of  H.  Gillette  &  Co.,  mitll  a  pur- 
chaser was  found  for  the  stock.  The  loss  to 
the  bank  occasioned  by  this  transaction  was 
over  $9,000.  The  bank  was  also  unfortunate 
in  dealings  with  Corey  Bros.  &  Co.  Its  presi- 
dent, W.  W.  Corey,  was  a  member  of  that 
firm,  and  the  flim  borrowed  money  from  the 
bank  from  time  to  time,  witiiout  security,  un- 
til, .  when  It  failed  In  business  and  assigned. 
It  owed  the  bank  $28,000.  The  firm  had  also 
borrowed  from  another  bank  about  $70,000, 
but  that.  It  seems,  was  secured  by  real  es- 
tate. °  The  evidence  relating  to  the  transac- 
tions resulting  In  the  $28,000  yet  remaining 
unpaid  is  such,  to  say  the  least,  as  to  raise 
a  strong  suspicion  of  negligence  on  the  part  of 
those  whose  duty  it  was  to  supervise  the  af- 
fairs of  the  bank,  and  It  savors  much  of  a  vio- 
lation of  law.  The  loan  to  James  C.  Loner- 
gan  of  $700  also  resulted  in  a  loss  to  the  bank. 
This  loan  was  recommended  by  one  of  the 
directors,  and  was  made  without  security.  So 
It  appears  the  bank  lost  $3,200,  through  loans 
and  overdrafts,  without  security,  except  some 
bank  stock,  to  Theodore  Kobison,  its  man- 
ager. Likewise  its  cashier,  Helfrlch,  made 
overdrafts  and  received  loans  which  resulted 
in  a  loss  to  the  bank  of  $6,375.  The  over- 
drafts, it  appears,  he  began  to  make  In  Oc- 
tober, 1890.  Another  loan  which  proved  un- 
fortunate and  a  loss  to  the  bank  was  one  of 
$10,000  to  the  Cache  Valley  Land  &  Canal 
Company.  The  plaintiffs  claim  this  loan  was 
made  Indirectly  to  the  officers  of  the  bank. 
It  appears  that  Roblson,  the  manager  of  the 
bank,  was  also  president  of  the  canal  corn- 


Digitized  by 


Google 


DtalO 


WAKREN  V.  BOBISON. 


289 


ptny;  that  Brough,  the  bank's  cashier  at  the 
time  of  the  loan,  was  treasurer  and  director 
of  that  company;  and  tiiat  Corey,  the  presi- 
dent of  the  bank,  was  Tlce  president  and  a 
dhrcctor  of  the  company.  The  canal  and  prop- 
erty of  that  company  were  situated  in  the 
state  of  Idaho.  Such  are  the  losses  complain- 
ed of  In  this  case,  and,  as  will  be  noticed, 
they  aggregate  over  $84,500.  At  the  trial, 
when  the  plaintllfs  rested  their  case,  various 
motions  for  nonsuit  were  made,  and,  upon  ar- 
gument, granted  by  the  comrt,  except  as  to  de- 
fendant W.  W.  Corey. 

The  important  question  presented  is,  did 
the  plaintiffs  make  out  a  prima  facie  case? 
To  determine  this.  It  is  necessary  to  consid- 
er first  the  degree  of  care  and  diligence  and 
the  extent  of  superrislcn  which  must  be  exer- 
cised by  directors  and  ofiScers  of  a  banking 
Institution,  so  as  to  discharge  their  duty  to 
stockholders  and  creditors,  and  then  ascertain 
whether,  nnder  the  evidence  as  it  now  ap- 
pears, all  or  any  of  the  defendants  exercised 
such  supervision,  skill,  and  diligence  as  the 
circumstances  and  nature  of  the  business  re- 
quired. It  Is  not  contended  tliat  the  directors 
knowingly  permitted  any  violatipn  of  law  in 
any  banking  transaction,  or  that  they  were 
dishonest  in  the  administration  of  the  bank's 
affairs;  but  it  is  insisted  that  they  wrong- 
fully intrusted  the  exclusive  management  and 
control  of  the  banking  business  to  the  cashier 
and  manager,  and  were  negligent  In  the  per- 
formance of  the  duties  Imposed  upon  them  by 
law. 

The  statute  under  which  this  bank  was  in- 
corporated, and  its  business  transacted,  is 
found  in  the  Compiled  Laws  of  Utah  1888, 
and  provides  in  section  2498,  snbds.  5,  T,  as 
follows:  "(5)  To  elect  by  Its  stockholders,  di- 
rectors from  time  to  time,  and  by  Its  board 
of  directors,  to.  appoint  a  president,  a  vice- 
president,  cashier  and  such  other  officers  as 
shall  be  provided  for  in  Its  articles  of  associa- 
tion, define  their  duties,  require  bonds  of 
them,  and  fix  the  penalty  thereof,  dismiss 
such  officers  or  any  of  them  at  pleasure,  and 
appoint  others  to  fill  their  places.  •  •  * 
(7)  To  exercise  by  Its  board  of  directors  or 
duly  authorized  officers  or  agents,  subject  to 
law,  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  bank- 
ing by  discounting  or  negotiating  promissory 
notes,  drafts,  bills  of  exchange  and  other  evi- 
dences of  debt,  by  receiving  deposits,  by  buy- 
ing and  selling  exchange,  coin  and  bullion, 
and  by  loaning  on  i)ersonal  or  resl  security." 
No  doubt  the  board  of  directors  of  a  bank  In- 
corporated under  the  act  of  which  these  pro- 
visions form  a  part  may  appoint  executive 
and  other  officers,  as  therein  provided,  and 
may  "carry  on  the  business  of  banking" 
through  such  officers;  but  this  does  not  re- 
lease the  directors  from  the  duties  which 
devolve  upon  them.  It  does  not  follow  that 
the  responsibility  of  the  board,  or  of  the  in- 
dividual director,  ends  with  the  appointment 
of  honest  men  to  the  executive  offices.  The 
87  P.-19 


language  of  the  statute  does  not  enable  the 
directors  to  say  that  they  have  no  duties  of 
supervision  and  controL  If  it  had  been  the 
intention  of  the  legislature  that  the  officers 
provided  for  should  have  full  control,  without 
supervision,  of  the  business  transactions  and, 
affairs  of  a  bank,  then  it  would  have  been  a 
useless  thing  to  provide  for  a  board  of  di- 
rectors, for  the  stockholders  could  elect  such 
officers  as  easily  as  they  could  the  board. 
The  legislature  bad  In  view  no  such  purpose. 
The  directors  were  not  Intended  to  be  mere 
figureheads  without  duty  or  responsibility. 
The  manifest  design  of  the  lawmakers  was 
that  the  officers,  elected  by  the  board,  were  to' 
look  after  and  attend  to  the  details  of  busi- 
ness, and  generally  to  conduct  ordinary  busi- 
ness matters.  They  are  the  means  with 
which  the  directors  are  to  administer  the  af- 
fairs of  the  bank.  It  is  therefore  the  right 
and  duty  of  the  directors  to  take  upon  them- 
selves the  management  x>f  the  Institution,  and 
to  exercise  and  maintain  a  supervision  over 
all  business  operations,  upon  the  skillful  and 
wise  conduct  of  which  depend  the  prosperity 
of  the  Institution  and  the  safety  of  those 
dealing  with  it.  This  duty  of  management 
and  supervision  they  cannot. shift  upon  the 
officers,  and  such  duty  is  imposed  as  to  no  de- 
partment of  the  banking  business  more  cer- 
tainly than  that  of  making  loans  and  dis- 
counts, Morse,  Banks,  §  117.  It  is  true,  the 
executive  officers  attend  to  and  execute  the 
details  of  the  transactions  of  the  institution: 
but  it  is  nevertheless  Incumbent  upon  the 
board  of  directors  to  possess  a  general  knowl- 
edge of  the  character  of  the  transactions  and 
of  the  manner  In  which  they  are  made.  While 
such  directors  are  not  required  to  watch  tJie 
ordinary  routine  of  business,  or  observe  tlie 
exact  state  of  each  day's  accounts,  still  they 
are  bound  to  possess  a  general  knowledge  of 
the  manner  in  which  the  business  is  transact- 
ed, and  of  the  character  of  the  tratasactlons, 
and  to  maintain  such  a  degree  of  vigilance 
over,  and  Intimacy  with,  the  business  as  will 
enable  them  to  know  to  whom  and  upon  what 
security  the  large  lines  of  credit  are  given. 
Especially  is  this  so  as  to  large  loans  and  dis- 
counts, or  matters  at  once  affecting  the  stabil- 
ity and  prosperity  of  the  bank,  and  the  safety 
of  depositors.  It  is  true,  directors  of  a  bank- 
ing Institution  will  not  be  held  responsible 
for  sudden  and  unexpected  violations  of  law 
or  duty  by  executive  officers,  or  for  losses 
which  ordinary  vigilance  could  not  prevent. 
Nor  Is  a  director  responsible  for  acts  commit- 
ted, transactions  made,  or  losses  Incurred  be- 
fore he  became  a  member  of  the  board,  or  for 
any  act  of  the  board  done  In  his  absence  and 
without  his  knowledge  and  assent,  or  for  the 
default  of  a  co-director,  made  without  his 
connivance  or  assent.  Briggs  v.  Spaulding. 
141  U.  S.  132,  11  Sup.  Ct  924.  The  duties  of 
officers  appointed  by  the  board  are  of  an  ex- 
ecutive character,  and  relate  mainly  to  details, 
and  doubtless  the  making  of  a  loan  or  11s- 
connt  in  any  considerable  amount,   or   the 
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transaction  of  other  business  of  moment, 
should  be  preceded  by  an  authorization  from 
the  board.  The  duties  of  directors  are  admin- 
istrative, relate  to  superylsiou  and  direction, 
and  when  it  Is  sought  to  hold  them  respon- 
sible for  a  dereliction  of  duty,  because  of 
which  a  loss  occurred  to  stockholders  and 
creditors,  they  cannot  evade  liability  by  plead- 
ing ignorance  of  the  affairs  of  the  institution. 
Incompetency,  or  gratuitous  service,  or  that 
the  management  of  the  banking  business  was 
in  the  bands  of  the  cashier  or  other  executive 
oflacer.  "Where  there  is  a  duty  of  finding  out 
and  knowing,  negligent  Ignorance  has  the 
same  eftect  in  law  as  actual  knowledge. 
While  the  directors  of  a  corporation  may  and 
must,  as  already  stated,  commit  the  details 
of  its  business  to  Inferior  officers,  this  does 
not  absolve  them  from  the  duty  of  maintain- 
ing a  reasonable  supervision,  and,.  If  such  In- 
ferior officers  waste  the  assets  of  the  corpora- 
tion. It  Is  conceded  that  the  directors  cannot 
escape  liability  on  the  ground  that  they  did 
not  know  of  the  wrongdoing,  provided  that 
it  appear  that  their  ignorance  was  the  re- 
sult of  a  want  of  that  care  which  ordina- 
rily prudent  and  diligent  men  would  exer- 
cise under  similar  circumstances."  Thomp. 
Corp.  I  410S.  And  their  liability  does  not 
depend  upon  statute.  "The  liability  of  direct- 
on  to  the  corporation  for  damages  caused 
by  unauthorized  acts  rests  upon  the  common- 
law  rule  which  renders  every  agent  liable 
who  violates  his  authority  to  the  damage  of 
his  principal.  A  statutory  prohibition  is  mate- 
rial, under  these  circumstances,  merely  as  In- 
dicating an  express  restriction  placed  upon 
the  powers  delegated  to  the  directors  when  the 
corporation  was  formed."  Mor.  Priv.  Corp. 
{  556;  Brlnckerhoff  v.  Bostwlck,  88  N.  Y.  52. 
Such  l8  likewise  the  case  where  damages  have 
resulted  to  stockholders  and  creditors  through 
unauthorized  acts  or  omissions  of  doty  in  the 
management  of  the  corporate  business.  Nor 
Is  such  liability  affected  by  the  technical  re- 
lation existing  between  the  directors  and  the 
corporation,  stockholders,  or  creditors.  It  ex- 
ists, whether  the  relation  be  that  of  trustees 
to  cestui  que  trust,  or  of  agents  to  principals. 
Doubtless,  as  between  the  bank  and  a  dlrect- 
i)r,  It  Is  mainly  that  of  principal  and  agent, 
while  under  some  circumstances  the  relation 
■it  trustee  to  cestui  que  trust  may  exist 
Whatever  the  technical  relation  may  be,  to 
determine  what  acts  or  omissions  amount  to 
actionable  negligence  is  a  matter  of  no  little 
difficulty.  Undoubtedly  each  case  must  de- 
pend upon  Its  own  peculiar  circumstances. 
The  opinions  of  Judges  respecting  the  degree 
of  care,  skill,  and  diligence  which  directors  of 
a  banking  institution  must  exercise  In  order 
to  avoid  liability  for  negligence  are  not  all 
harmonious.  That  they  must  exercise  some 
degree  of  care  and  diligence  is  not  subject  to 
controversy.  What  degree  of  negligence  will 
render  them  liable?  What  degree  of  care  and 
diligence  must  they  exercise  to  avoid  liability? 
Some  of  the  courts  have  held  that  such  di- 


rectors are  liable  only  for  "craasa  negllgen- 
tla,"  which,  taken  literally,  means  "gross  negli- 
gence." That  phrase,  however,  has  been  held 
to  mean  a  want  of  ordinary  care  and  diligence. 

In  Scott  V.  Depeyster,  1  Edw.  Ch.  513,  the 
vice  chancellor  said:  "I  think  the  question  in 
all  such  cases  should  and  must  necessarily  be 
whether  they  have  omitted  that  care  which 
men  of  common  prudence  take  of  their  own 
concerns.  To  require  more  would  be  adopt- 
ing too  rigid  a  rule,  and  rendering  them  lia- 
ble for  slight  neglect;  while,  to  require  less, 
would  be  relaxing  too  much  the  obligation 
which  binds  them  to  vigilance  and  attention 
In  regard  to  the  Interests  of  those  confided  to 
their  care,  and  expose  them  to  liability  for 
gross  neglect  only,  which  is  very  little  short 
of  fraud  itself."  Xn  Appeal' of  Spering,  71  Pa. 
St.  11,  Mr.  Justice  Sharswood  said:  "They 
[directors]  can  only  be  regarded  as  manda- 
taries,—persons  who  have  gratuitously  under- 
taken to  perform  certain  duties,  and  who  are 
therefore  bound  to  ap^ly  ordinary  skill  and 
diligence,  but  no  more."  In  3  Thomp.  Corp. 
{  4104,  the  author  says:  "While  a  class  of 
decisions  places  the  liability  of  directors  tm- 
der  this  bead  on  a  ground  more  favorable  to 
them,  by  restraining  it  to  cases  of  gross  and 
habitual  negligence,  nonattendance,  and  Inat- 
tention to  their  duties,  yet  none  of  the  deci- 
sions exact  more  than  reasonable  business 
knowledge  and  skill,  strict  good  faith,  and  a 
reasonable  measure  of  care  and  diligence,  un- 
der the  circumstances  of  the  particular  case." 
And  In  section  4106  he  says:  "It  Is  plain  that 
the  expression  'gross  negligence'  Is  loosely 
used  In  many  of  the  Judicial  decisions,  and 
that  it  Is  sometimes  used  as  the  mere  antithe- 
sis of  a  "want  of  ordinary  care.'"  Hun  v. 
Gary.  82  N.  T.  65;  Society  v.  Underwood,  9 
Bush,  609. 

Evidently  persons  who,  as  directors,  as- 
sume control  of  a  banking  Institution  must 
exercise  such  a  degree  of  care,  skill,  and  dili- 
gence as  is  required  by  the  situation  and  na- 
ture of  the  business.  By  taking  such  posi- 
tions, although  without  compensation,  direct- 
ors Invite  confidence  that  they  possess  at  least 
ordinary  knowledge  and  skill,  and  that  they 
will  do  all  that  men  of  reasonable  prudence 
and  caution  ought  to  do  to  protect  the  inters 
ests  of  stockholders  and  depositors,  or  those 
dealing  with  the  institution.  The  public, 
therefore,  have  a  right  to  suppose  that  they 
are  men  of  high  character  for  integrity,  of 
reasonably  sound  Judgment,  and  of  such  good 
business  sense  as  Is  necessary  to  conduct  the 
affairs  of  the  bank  wisely  and  with  reasonable 
safety.  Acting  upon  this  supposition,  the 
public  trust  their  deposits  with  the  bank  In 
the  confidence  that  the  Important  duty  oC 
management  and  direction  will  be  dlschargred 
by  the  directors.  The  directors,  however; 
ought  not  to  be  held  to  the  highest  degree  of 
care  and  diligence,  for  that  might  prevent 
men,  whose  unspotted  reputations  and  good 
business  Judgment  would  give  character  and 
stability  to  the  institution,   from  accepting 
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Biicli  positions;  nor  should  they  be  held  to 
the  slightest  degree,  for  that  would  bare  a 
tendency  to  destroy  public  confidence,  and 
few  men  would  be  willing  to  deposit  their 
money  with  the  banlc.  The  ryle  most  in  hav- 
mony  with  the  character  and  well-being  of 
such  an  institution  appears  to  be  that  the  di- 
rectors, in  administering  its  afCairs,  must  ex- 
ercise ordinary  care,  skill,  and  diligence.  Un- 
der this  rule,  it  is  necessary  for  them  to  give 
the  business  under  their  care  such  attention 
as  an  ordinarily  discreet  business  man  would 
give  to  his  own  concerns  under  similar  cir- 
cumstances, and  it  is  therefore  incumbent  up- 
on them  to  devote  so  much  of  their  time  to 
their  trust  as  is  necessary  to  familiarize  them 
with  the  business  of  the  institution,  and  to 
supervise  and  direct  its  operations.  That  the 
board  of  directors  can  leave  the  management 
of  the  banking  business  to  the  executive  offi- 
cers, and  then  when,  through  carelessness  and 
mismanagement,  disaster  to  the  stoclicholders 
and  creditors  ensues,  avoid  liability,  on  the 
ground  that  they  did  not  know  of  the  unfor- 
tunate transactions,  and  were  ignorant  of  the 
business,  is  a  notion  which  must  be  repudi- 
ated. If,  however,  directors,  acting  in  good 
faith,  and  with  reasonable  care,  skill,  and 
diligence,  nevertheless  fall  into  a  mistake,  ei- 
ther of  law  or  fact,  they  will  not  be  liable  for 
the  consequences  of  such  mistake.  Bearing 
upon  the  general  subject  herein  discussed  is 
the  very  instructive  case  of  Charitable  Corp.  v. 
Sutton,  2  Atk.  400,  where  the  action  was 
l:rocght  for  relief  against  the  defendants,  com- 
mitteemen and  other  officers  of  a  corporation, 
for  breaches  of  trust,  fraud,  and  mismanage- 
ment, and  in  which  were  invoived  questions 
of  the  liability  of  directcurs.  Among  the  ob- 
jects of  the  coriioratlon  was  that  of  banking 
with  notes  payable  on  demand  within  the 
amount  of  the  stock,  and  of  lending  money 
on  pledges,  etc.  Among  the  things  complain- 
ed of  was  a  method  of  advancing  money  sev- 
eral times  upon  old  pledges,  which  were  not 
worth  more  than  the  first  sum  lent„  or  giving 
credit  npon  imaginary  pledges.  Under  the 
charge  of  crassa  negllgentia,  the  breaches  of 
duty,  among  others,  complained  of,  were  non- 
attendance;  of  committeemen  or  directors  up- 
on their  employment,  never  once  inspecting 
the  warehouse  to  see  what  number  of  real 
pledges  were  there,  and  putting  the  whole 
power  into  the  bands  of  others.  Lord  Chan- 
cellor Hardwlcke,  conceding  that  the  employ- 
ment was  not  one  affecting  the  government, 
said:  "I  take  the  employment  of  a  director 
to  be  of  a  mixed  nature;  it  partakes  of  the 
nature  of  a  public  office,  as  it  arises  from  the 
charter  of  the  crown. '  *  •  •  Therefore 
committeemen  are  most  properly  agents  to 
those  who  employ  them  in  the  trust,  and  who 
empower  them  to  direct  and  superintend  the 
affairs  of  the  corporation.  In  this  respect 
they  may  be  guilty  of  acts  of  commission  or 
omission,  of  malfeasance  or  nonfeasance." 
Referring  to  malfeasance  or  nonfeasance,  the 
chancellor  said:    "To  instance,  in  nonattend- 


ance:  If  some  persons  are  guilty  of  gross 
nonattendance,  and  leave  the  mnmigemeut  en- 
tirely to  others,  they  may  be  guilty  by  this 
means  of  the  breaches  of  trust  that  are  com- 
mitted by  others.  .  By  accepting  a  trust  of  tliis 
sort,  a  person  is  obliged  to  execute  It  with 
fidelity  and  reasonable  diligence,  and  it  is  no 
excuse  to  say  that  they  had  no  benefit  from 
it,  but  that  it  was  merely  honorary;  and 
therefore  they  are  within  the  case  of  common 
trustees.  Another  objection  has  been  made 
that  the  court  can  make  no  decree  upon  these 
persons  which  will  be  Just,  for  it  is  said  every 
man's  nonattendance  or  omission  of  his  du^ 
is  IiiB  own  default,  and  that  each  particular 
person  must  bear  such  a  proportion  as  is  suit- 
able to  the  loss  arising  from  his  particular 
neglect,  which  makes  it  a  case  out  of  the 
power  of  this  court  Now,  if  this  doctrine 
should  prevail,  it  is  indeed  laying  the  ax  to 
the  root  of  the  tree.  But  if,  upon  Inquiry  be- 
fore the  master,  ttieie  should  appear  to  be  a 
supine  negligence  in  all  of  them,  by  which  a 
gross  complicated  loss  happens,  I  will  never 
determine  that  they  are  not  all  guilty.  Nor 
will  I  ever  determine  that  a  court  of  equity 
cannot  lay  hold  of  every  breach  of  trust,  let 
the  person  be  guilty  of  it  either  in  a  private 
or  public  capacity." 

In  Land  Credit  Co.  of  Ireland  v.  Lord  Fer- 
moy,  5  Ch.  App.  763,  Lord  Hatherley  said: 
"I  am  exceedingly  reluctant  In  any  way  to 
exonerate  directors  from  performing  their 
duty,  and  I  quite  agree  that  it  is  their  duty 
to  be  awake,  and  that  their  being  asleep 
would  not  exempt  them  from  the  consequen- 
ces of  not  attending  to  the  business  of  the 
company.  But  we  must  look  at  the  natiure 
of  the  business  of  the  company."  So,  in 
Brigga  V.  Spaulding,  141  U.  S.  132,  165,  11 
Sup.  Ct  93S,  a  case  on  which  the  respond- 
ents appear  to  rely,  Mr.  Chief  Justice  Fuller, 
speaking  for  the  court,  said:  "Without  re- 
viewing the  various  decisions  on  the  subject, 
we  hold  that  dh^ctors.  must  exercise  ordinary 
care  and  prudence  in  the  administration  of 
the  affairs  of  a  bank,  and  that  this  includes 
something  more  than  officiating  as  figure- 
heads. They  are  entitled,  imder  the  law,  to 
commit  tlie  banking  business,  as  defined,  to 
their  duly-authorized  officers;  but  this  does 
not  alwolve  them  from  the  duty  of  reasona- 
ble supervision;  nor  ought  they  be  permitted 
to  be  shielded  from  liability  because  of  want 
of  knowledge  of  wrongdoing,  if  that  igno- 
rance is  the  result  of  gross  Inattention."  In 
that  case  the  law  seems  to  be  stated  with 
much  liberality  in  favor  of  directors,  and  It 
seems  a  very  liberal  application  of  the  law 
to  the  facts  was  made  in  favor  of  the  defend- 
ants, and  four  of  the  Justices  dissented;  but 
still  the  conclusion  was  reached  that  directors 
must  exercise  ordinary  care  and  prudence, 
holding  that  the  committing  of  the  banking 
business  by  them  to  the  officers  does  not  a"b- 
solve  the  directors  from  reasonable  supervi- 
sion. In  Cutting  V.  Marior,  78  N.  Y.  459,  Mr. 
Chief  Justice  Church  said:    "A  corjpotatlon 
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Is  represented  by  Us  trastees  and  managers; 
nbelr  acts  are  Its  acta,  and  their  neglect  Its 
neglect  The  employment  of  agents  of  good 
character  does  not  discharge  their  whole  du- 
ty. It  Is  misconduct  not  to  do  this;  but,  In 
addition,  they  are  required  to  exercise  such 
superTisIon  and  vigilance  as  a  discreet  per- 
son would  exercise  over  his  own  affairs.  Tbe 
bank  might  not  be  liable  for  a  single  act  of 
fraud  or  crime  on  the  part  of  an  officer  or 
agent,  while  It  would  be  for  a  continuous 
course  of  fraudulent  practice;  especially  those 
so  openly  committed  and  easily  detected  as 
these  are  shown  to  have  been.  Here  were 
no  supervision,  no  meetings,  no  examination, 
no  Inquiry."  So,  in  Williams  v.  McKay,  40 
N.  J.  Eq.  189,  where  the  observations  of  Lord 
Chancellor  Hardwicke  and  Lord  Hatberley 
were  referred  to  with  approval,  Mr.  Chief 
Justice  Beasley,  delivering  the  opinion  of  the 
court,  said:  "I  entirely  repudiate  the  notion 
that  this  board  of  managfts  could  leave  the 
entire  affairs  of  this  bank  to  certain  commit- 
teemen, and  then,  when  disaster  to  the  inno- 
cent and  helpless  cestuie  que  trustent  ensued, 
stifle  all  complaints  of  their  neglects  by  say- 
ing we  did  not  do  these  things,  and  we  know 
nothing  about  them."  And  again  he  said: 
"The  misconduct  in  question  was  manifested 
in  frequent,  glaring  instances,  and  it  is  not 
easy  to  Imagine  how  they,  or  some  of  them, 
failed  to  be  discovered  by  these  boards  of 
managers  on  the  supix)sltion  whicli,  In  their 
favor  the  law  will  make,  that  they  exercised 
their  office  in  this  respect  with  a  reasonable 
degree  of  vigilance.  The  neglectful  acta  in 
question  cannot  be  regarded  by  the  court  as 
'  isolated  instances;  for  they  run  through  the 
whole  period  of  the  life  of  this  institution, 
and  thus  evince  a  systematic  and  habitual 
disregard  of  the  directions  of  the  company's 
charter,  and  a  very  striking  indifference  with 
regard  to  the  security  of  the  money  held  is 
trust  by  them." 

In  Hun  V.  Cary,  82  N.  Y.  65,  where  the 
question  of  the  degree  of  vigilance  to  be  ex- 
ercised by  directors  of  a  savings  bank  was  in- 
volved, Mr.  Justice  Earl,  speaking  for  the 
court,  said:  "Few  persons  would  be  willing 
to  deposit  money  in  savings  banks,  or  to  take 
stock  in  corporations,  with  the  understanding 
that  tiie  trustees  or  directors  were  bound 
only  to  exercise  slight  care,  such  as  inatten- 
tive persons  would  give  to  their  own  business, 
In  the  management  of  the  large  and  impor- 
tant interests  committed  to  their  hands.  When 
one  deposits  money  In  a  savings  bank,  or 
takes  stock  in  a  corporation,  thus  devesting 
himself  of  the  immediate  control  of  bis  prop- 
erty, he  expects,  and  has  the  right  to  expect, 
that  the  trustees  or  directors,  who  are  chosen 
to  take  his  place  in  the  management  and  con- 
trol of  his  property,  will  exercise-  ordinary 
care  and  prudence  in  the  trusts  committed 
ta  them,— the  same  degree  of  care  and  pru- 
dence that  men  prompted  by  self-interest  gen- 
erally exercise  in  their  own  affairs.  When 
on«  voluntarily  takes  the  position  of  trustee 


or  director  of  a  corporation,  good  fbith,  exact 
justice,  and  public  policy  unite  in  requiring 
of  him  such  a  degree  of  care  and  prudence, 
and  it  Is  a  gross  breach  of  duty— crassa  negll- 
gentla— not  to  bestow  them."  So,  in  8 
Thomp.  Corp.  i  4108,  with  reference  to  the 
liability  of  directors  for  negligent  ignorance 
of  corporate  affairs,  it  is  said:  "The  true 
theory  disregards  the  subtile  and  impractica- 
ble distinction  between  ordinary  negligence 
and  Inattention  and  gross  negligence  and  in- 
attention, and  holds  directors  responsible  for 
not  knowing  that  of  which  they  had  the 
means  of  knowledge,  and,  while  relieving 
them  from  the  responsibilities  of  insareis, 
ascribes  liability,  on  tbe  ground  of  Ignorance 
of  that  which  could  have  been  discovered  by 
that  good  business  diligence  which  is  incum- 
bent upon  them."  1  Morse,  Banks,  {{  116, 
125,  126,  128;  1  Mor.  Priv.  Corp.  §«  552-562;  1 
Reid,  Corp.  Finance,  {  181;  3  Thomp.  Corpi. 
I  4113;  2  Am.  &  Bng.  Enc.  Law,  114-116; 
Gibbons  v.  Anderson.  80  Fed.  345;  Marshall 
V.  Bank  (Va.)  8  S.  E.  586;  Houston  v.  Thorn- 
ton, 122  N.  0.  365,  29  S.  B.  827;  Mining  Ca 
V.  Ryan,  42  Minn.  196,  44  N.  W.  56;  Iron  Co. 
T.  Parish,  42  Md.  598;  Ackerman  y.  Halsey, 
37  N.  J.  Eq.  356;  Delano  v.  Case,  121  IlL  247, 
12  N.  E.  676;  Martin  v.  Webb,  110  U.  S.  7, 
8  Sup.  Ct  428;  Bank  v.  Bosselux,  3  Fed.  817; 
Brannln  v.  Loving,  82  Ky.  370;  Stephens  ▼. 
Bank,  88  Pa.  St  157. 

Having  thus.  In  the  light  of  authority,  con- 
sidered tbe  degree  of  care,  skill,  and  diligence 
which  directors  of  a  bank  must  exercise  to 
avoid  liability  for  acts  of  commission  or  omis- 
sion which  result  in  loss  to  the  institution,  its 
stockholders  or  creditors,  it  now  becomes  im- 
portant to  ascertain  whether,  under  the  evi- 
dence in  this  case  as  it  now  stands,  the  de- 
fendant directors  are  shown  guilty  of  such 
negligence  as  will  render  all  or  any  of  them 
liable  for  the  losses  occasioned  by  tbe  trans- 
actions of  which  the  appellants  complain,  and 
the  alleged  liability  is  such  that  facts  must 
be  examined  as  to  each  of  them.  The  testi- 
mony shows  that  the  defendant  Beeman  was 
elected  director  and  president  of  the  bank  in 
January,  1893.  But  one  oftbeloanscomplain- 
ed  of  was  made  during  his  term  of  office, 
and  that  was  the  one  to  the  Cache  Valley 
Land  &  Canal  Company,  which  was  made 
without  his  knowledge  or  consent  After  he 
became  director  and  president  he  was  for 
some  time  necessarily  absent  from  the  state. 
He  attended  various  meetings  of  the  board, 
advised  with  the  manager  and  cashier,  ex- 
amined the  books,  notes,  accounts,  and  bills 
receivable  and  payable,  and  about  the  mid- 
dle of  August  discovered  the  $10,000  loan  of 
the  canal  company.  Thereupon, .  it  appears, 
he  required  a  statement  of  the  affairs  of  the 
bank  from  the  manager,  and  upon  receiving 
the  same,  and  making  an  examination  of  it 
and  submitting  it  to  another  lianker  for  ad- 
vice, he,  on  August  23,  1893,  wrote  a  letter 
to  the  manager  In  which  he.  In  effect  de 
plored  tbe  condition  of  tbe  bank,  criticised 
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the  manner  of  making  loans,  espaclally  to  offi- 
cers of  tbe  Institution,  Instancing  the  $28,000 
loan  to  the  former  president,  stated  that  no 
loan  shoiild  be  made  to  an  officer,  even  with 
ample  security,  without  the  nnanimous  con- 
sent of  the  board  of  directors,  and  maintained 
that  the  board  should  vote  on  all  loans  above 
a  certain  amount,  and  that  overdrafts  should 
be  put  In  the  form  of  notes,  la  fact,  the  let- 
ter is  such  as  would  naturally  come  from  a 
discreet  business  man,  and  indicates  a  desire 
on  the  part  of  the  writer  to  institute  a  pru- 
dent and  diligent  administration  of  the  affairs 
of  tbe  institution.  The  evidence  fails  to  show 
that  the  disastrous  consequences  to  tbe  bank, 
stockholders,  and  creditors  could  have  been 
avoided,  even  by  the  highest  degree  of  care 
and  vigilance,  after  he  assumed  the  duties  of 
office.  Under  these  circumstances,  the  court 
would  not  have  been  warranted  in  holding 
him  liable,  and  therefore,  as  to  blm,  tbe  non- 
suit was  properly  granted.  We  are  also  of 
the  opinion  that  the  nonsuit  was  properly 
granted  as  to  defendants  Maguire  and  Per- 
kins. It  appears  they  were  elected  directors 
about  July,  1893,  after  all  the  loans  com- 
plained of  had  been  made,  and  the  plaintiffs 
failed  to  make  a  prima  facie  showing  that  the 
crisis  which  came  a  few  months  later  was 
due  to  any  negligence  committed  by  them,  or 
that  it  could  have  been  averted  by  any  care 
or  vigilance  which  they  could  have  exercised. 
"We  are  further  of  the  opinion  that  tbe 
plaintiffs  failed  to  make  out  a  prima  fade 
case  as  to  defendant  Armstrong,  the  receiver. 
The  defendant  Boblson,  it  appears,  was  not 
properly  before  the  court;  hence  his  case  calls 
for  no  consideration  from  us.  Respecting  the 
remaining  defendants,  the  ruling  of  the  court 
in  granting  the  nonsuit  presents  a  much  more 
serious  question,  under  the  evidence.  As  to 
them,  tbe  testimony  appears  to  show  a  dif- 
ferent state  of  facts.  Defendant  Spencer  was 
elected  as  a  director  and  member  of  the  exec- 
utive committee  in  January,  1892.  It  was 
the  duty  of  the  executive  committee  to  make 
and  pass  on  loans.  Testifying  as  a  witness, 
lie  said  that  he  examined  the  Corey  loan  of 
$28,000,  and  thought  that  most  of  it  was 
made  before  he  was  director.  He  knew  that 
Corey  was  an  officer  of  the  bank,  but  did  not 
recollect  as  to  any  security  for  the  loan.  He 
was  aware  of  the  Gillette  &  Co.  transaction, 
but  did  not  know  whether  the  debt  was  for 
loans  or  overdrafts.  He  knew  what  his  du- 
ties were  as  a  member  of  the  executive  com- 
mittee. The  witness  said:  "The  executive 
committee  met  every  two  or  three  months. 
I  have  explained  that  the  loaning  was  prin- 
cipally intrusted  to  Robison  and  Brough. 
Frequently,  when  I  was  in  the  bank,  Robison 
would  ask  me  what  I  tbongbt  about  certain 
loans.  I  don't  know  whether  I  was  an  offi- 
cer of  the  Junction  City  Driving  Park  or  not. 
I  was  a  director,  I  believe.  The  Eccles  Lum- 
ber Company  is  a  corporation.  I  am  a  mem- 
ber of  that  We  attached  the  driving  park. 
I  don't  know  when  the  loan  was  made  to  the 


driving  park,  or  whether  they  had  any  per- 
sonal property  at  the  time  or  not.  We  didn't 
examine  tbe  books  of  tbe  bank  very  often.  - 
We  generally  looked  at  the  notes,  and  count- 
ed tbe  money  on  hand,  and  looked  at  the  cash 
book  as  to  the  amount  they  should  have.  We 
didn't  audit  the  books  as  a  rule.  We  never 
examined  them."  The  witness  was  on  Helf- 
rich's  bond,  but  did  not  know  that  he  had 
overdra.wn,  and  said  they  gave  the  privilege 
to  overdraw  accounts  to  no  one.  Matters  of 
loans  were  generally  left  with  the  manager 
and  cashier.  Defendant  Murphy  became  di- 
rector in  1891,  and  as  a  witness  said:  "I 
know  most  of  the  loans  complained  of  In  this 
case.  I  had  nothing  to  do  with  them  at  the 
time  of  the  making  of  the  loans.  I  knew 
nothing  about  them  at  the  time.  I  only  know 
what  I  have  heard  since  about  tbe  condition 
of  the  Cache  Valley  Land  &  Canal  Company 
transaction  and  the  loan  made  to  the  Cache 
Valley  Land  &  Canal  Company.  I  didn't 
pass  on  the  loan  at  tbe  time  it  was  made,  or 
at  the  time  of  tbe  renewal."  Defendant 
Kubn  assumed  the  duties  of  director  in  Jan- 
nary,  1891.  As  a  witness,  he,  in  part,  said: 
"I  was  one  of  the  executive  board  of  the 
bank.  I  don't  believe  that  as  a  member  of 
that  board  I  passed  upon  the  Anderson  Press- 
ed-Brick  Company  loan.  I  was  in  the  bank 
quite  oftea  I  very  seldom  looked  at  the 
books.  I  had  an  opportunity  of  looking  at 
them  at  any  time.  I  looked  at  the  dally 
blotter  once  in  a  while.  Dnrlng  all  the  time 
I  was  a  director  I  was  a  member  of  the  exec- 
utive board.  I  remember  that  Corey  got 
some  money  there.  I  passed  upqn  the  loan 
at  the  time.  I  think  It  was  $2,500  that  be 
wanted.  I  have  been  In  business  here  16  or 
18  years.  I  have  a  man  to  keep  our  books. 
I  do  not  understand  bookkeeping.  I  could 
probably  find  an  account  if  I  took  time  for 
it.  I  knew  that  tbe  bank  was  discounting 
paper  and  making  loans.  I  knew  its  general 
class  of  business."  He  was  aware  of  the 
Barbour  shortage  and  other  transactions  of 
which  complaint  is  made.  The  loan  to  the 
Cache  Valley  Land  &  Canal  Company  was 
made  while  he  was  absent  from  the  state. 
Sometimes  he  was  absent  on  business  two  or 
three  months  at  a  time.  He  heard  of  and 
noticed  nothing  to  arouse  suspicion,  and 
had  confidence  in  the  manager.  So,  the  de- 
fendant Wells  testified:  "I  don't  know  about 
the  Cache  Valley  note  transaction.  I  never 
looked  it  up,  or  had  anything  to  do  with  it. 
I  never  examined  the  books  of  the  bank,  or 
counted  the  cash.  I  remember  when  Barbour 
was  accused,  of  being  short  In  his  accounts. 
It  was  at  the  time  of  Robison  and  Corey  giv- 
ing their  note.  I  was  a  director  at  the  time. 
Robison  and  Corey  told  me,  and  gave  tbe  di- 
rectors to  understand,  that  they  would  stand 
good  for  that  shortage.  ♦  •  ♦  I  was  one 
of  the  executive  board  appointed  in  1891.  As 
a  member  of  the  tioard,  I  did  not  pass  on 
any  of  the  loans  at  that  time;  nor  did  any  of 
the  board  In  my  presence  pass  on  any  loan. 
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I  was  In  some  of  the  meetings.  Kulin,  Spen- 
cer, and  Cahoon  were  the  other  members  of 
the  committee,  I  think.  When  I  was  a  mem- 
ber of  the  executive  board  I  never  passed  on 
any  loans.  I  left  the  whole  matter  to  Helf- 
rich  and  Roblson,  and  delegated  my  power  to 
them."  On  cross-examination  the  witness 
said:  "I  was  one  of  the  first  directors,  and 
was  appointed  upon  the  executive  board  to 
pass  upon  the  sufficiency  of  securities  and 
such  as  that.  I  attended  meetings  and  had 
stock  In  the  bank.  We  did  not  have  the  list 
of  notes,  or  the  note  pouch  phiced  upon  the 
table.  The  boolts  were  there,  but  I  never 
was  at  a  meeting  wher€  they  examined  any 
of  ihe  notes.  I  knew  what  my  duties  were, 
and  understood  the  purpose  of  my  appoint- 
ment. I  knew  that  the  stockholders  were 
looking  to  me  to  protect  theh:  Interests;  but 
I  didn't  do  It.  I  just  let  It  go  by  default.  I 
don't  suppose  the  other  members  of  the  board 
were  as  derelict  as  I  was." 

The  testimony  of  defendant  Corey  Is,  in 
part,  as  folldws:  "I  was  the  first  president 
of  the  Citizens'  Bank.  I  do  not  think  that 
J.  P.  Barbour,  the  first  cashier,  gave  a  bond 
while  acting  as  such.  I  did  borrow  money 
in  March,  1893,  and  at  different  times,  from 
the  bank,  while  president.  I  don't  remember 
how  much.  I  did  not  -give  any  security  at 
that  time.  Roblson  passed  on  the  loan.  I 
don't  remember  anything  about  a  $3,700  note. 
I  do  remember  about  an  indebtedness  of  mine 
and  the  Corey  Bros,  for  $28,000.  We  bor- 
rowed the  money  from  the  bank  from  time  to 
time,  and  would  take  up  one  note  and  give  an- 
other one  at  different  times.  It  might  be  that 
I  got  money  on  my  Individual  note;  I  don't 
remember.  We  left  our  bank  stock  as  se- 
curity. I  can't  recollect  the  dates  of  the  notes, 
but  I  know  that  we  borrowed  for  the  com- 
pany there.  I  think  the  aggregate  was  some- 
thing like  $28,000.  The  company  failed  in 
the  fall  of  1892,  about  October  or  November. 
We  owed  the  First  National  Bank  at  that 
time  In  the  neighborhood  of  $70,000.  We 
gave  them  good  real-estate  security  as  far  as 
It  went.  I  did  not  make  any  effort  to  get 
security  for  the  Citizens'  Bank.  I  did  not  bor- 
row $8,000  of  them  after  we  failed.  As  presi- 
dent of  the  bank,  I  believe  I  was  elected  as  a 
director  of  the  Cache  Valley  Land  &  Canal 
Company.  I  did  not  know  anything  about  the 
canal  company  transaction.  The  truth  Is  1 
was  only  nominal  president  of  the  bank.  I 
presided  at  meetings,  and  every  day  I  was  In 
the  city  I  looked  aroimd  after  the  interests 
of  the  bank.  I  was  interested  In  the  Junction 
City  Driving-Park  Association,  and  was  presi- 
dent of  It.  I  don't  know  much  about  the 
loans  or  overdrafts  of  the  driving-park  asso- 
ciation. I  don't  know  whether  or  not  the  di- 
rectors approved  of  the  loans  to  the  Anderson 
Pressed-Brick  Company.  I  knew  In  a  general 
way  that  they  were  making  loans.  I  did  not 
know  anything  about  the  details  of  the  loans 
at  the  time  they  were  made.  I  wasn't  man- 
ager or  anything  of  that  kind.    I  couldn't  tell 


you  how  many  meetings  I  presided  over.  1 
never  missed  a  meeting  while!  was  in  the 
city,  that  I  know  of.  Sometimes  they  held 
two  or  three  meetings  a  month,  and  sometimes 
one."  The  defendant  Schramm,  another  di- 
rector, gave  testimony  as  follows:  "I  was  a 
stockholder  from  the  inception  of  this  bank 
down  to  December,  1893.  I  was  generally  at 
all  of  the  meetings  of  the  directors  of  the 
Citizens'  Bank.  I  couldn't  say  how  many 
meetings  I  would  attend  during  the  year.  I 
had  a  very  slight  acquaintance  with  Bar- 
bour. The  directors  requested  him  to  furnish 
a  bond  shortly  after  the  bank  was  organized. 
The  directors  that  were  meeting  at  that  time 
were  Corey,  Roblson,  Cahoon,  Keck,  Wur- 
telle,  and  Robinson.  I  can't  think  of  the  oth- 
ers. I  did  not  make  a  personal  examination 
of  the  books  of  the  bank  during  the  adminis- 
tration of  Barljour.  I  knew  about  the  Corey 
loan  when  It  was  made.  I  can't  give  you  the 
date.  After  they  went  to  the  wall,  the  man- 
ager was  requested  by  the  directors  to  get 
what  security  he  could  for  the  dalm.  I  didn't 
knew  when  the  $10,000  loan  was  made  to 
the  canal  company.  I  knew  nothing  at  all  of 
the  transaction  until  after  it  was  completed. 
I  can't  remember  when  I  first  learned  of  the 
trans-tction.  I  remember  Kuhn  saying:  'Come 
over  to  the  bank;  there  Is  a  loan  there  we 
want  to  consider.'  We  went  over,  and  told 
Roblson  that,  if  there  was  anything  being 
loaned  where  the  bank  would  become  indebted, 
we  wanted  him  to  fix  up  «ecurity  for  the 
bank.  This  was  some  time  In  the  summer  of 
1893.  I  don't  undin'stand  thp  bank  style  of 
bookkeeping.  I  was  one  of  the  executive 
committee  after  January,  1893.  I  did  the 
best  I  could  as  director.  The  duties  of  the  ex- 
ecutive committee  were  passing  upon  the 
loans  and  the  property,  and  the  general  man- 
agement of  the  bank.  We  didn't  consent  to 
any  loans  after  I  became  one  of  the  executive 
committee."  The  witness  knew  of  the  va- 
rious transactions  complained  of,  and  had  con- 
fidence In  the  manager  and  cashier.  The  de- 
fendant Brough  was  cashier,  and  some  of  his 
statements  In  his  testimony  are  as  follows: 
"I  was  nominally  cashier  of  the  Citizens' 
Bank.  I  don't  consider  tliat  I  iierformed  all 
the  duties  of  a  cashier,  because  there  was  a 
manager  of  the  bank.  He  performed  nuny  of 
the  duties  that  a  cashier  would  perform  if 
there  was  no  manager.  I  was  not  selected  as 
manager.  I  was  elected  at  a  board  meeting 
of  the  directors  to  act  as  cashier,  at  a  salary. 
I  consider  that  when  I  went  into  the  bank  I 
made  a  contract  with  the  directors  restricting 
my  liability.  They  made  a  contract  with  me 
that  I  was  not  to  be  cliarged  with  responsi- 
bility or  charged  with  passing  upon  securities. 
That  contract  was  in  writing.  With  it  Is  a. 
proposition  from  six  of  the  directors  asking 
me  to  become  cashier.  I  was  a  member  ot 
the  Cache  Valley  Land  &  Canal  Company.  I 
did  not  make  a  loan  to  that  company.  I  diU 
know  of  a  loan  being  made  to  the  company. 
Mr.  Roblson  made  the  loan.    I  did  not  know 
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of  It  until  evening  caxpe,  and  we  made  op 
our  boolis.  I  did  not  find  that  the  cash  was 
$10,000  short.  There  was  a  copy  of  the  note 
that  was  sent  to  Chicago  lying  among  the 
checks  and  deposit  slips.  The  note  was  talcen 
in  favor  of  the  bank.  I  saw  the  note  after 
it  came  back  from  Chicago.  Mr.  Robison 
sent  it.  It  was  returned  on  the  12th  day  of 
June.  It  was  charged  to  our  account  on  the 
eighth  day.  This  was  In  the  year  1893.  Pri- 
or to  the  returning  of  the  note  from  Chicago, 
no  minute  entry  was  made  upon  the  books  of 
the  bank,  because  there  was  a  copy  of  the- 
note  in  .the  pouch."  When  the  bank  made  its 
assignment,  the  witness  became  the  assignee. 

The  evidence  presented  In  the  record  is 
quite  voluminous,  and  further  reference,  In  de- 
tail, Is  not  deemed  necessary.  A  careful  ex- 
amination of  all  the  proof  impels  the  conclu- 
sion that,  at  least,  some  of  the  transactions  of 
wiiich  the  plaintifts  complain  are,  to  say  the 
least,  not  such  as  discreet  business  men  ought 
to  consummate.  The  overdrafts  and  loans  to 
officers,  the  large  loans  to  individual  borrow- 
ers, in  some  Instances  without  security,  as 
shown  by  the  evidence,  are  of  such  a  charac- 
ter as  ought  to  have  suggested  to  the  directors 
the  depletion  of  the  vaults  of  the  bank  and 
the  working  of  Its  ruin.  Some  of  the  direct- 
ors, aa  Is  hidicated  by  their  statements  on  the 
%vitness  stand,  seem  to  have  acted  upon  the 
theory  that,  by  the  appointment  of  executive 
officers  in  whom  they  had  confidence  and  who 
were  reputed  honest,  they  discharged  their  du- 
ties as  directors,  and  that,  the  burdens  and  re- 
sponsibility of  management  and  supervision 
were  then  shifted  to  such  officers.  As  we 
have  seen,  such  Is  not  the  law.  The  directors 
were  not  mere  ornaments  to  the  bank  to  lure 
public  confldence.  When  they  hecame  direct- 
ors, the  law  cast  upon  them  the  important  du- 
ties of  supervision  and  direction,  which  they 
could  not  delegate  to  the  executive  officers; 
and  therefore  the  stockholders  and  depositors 
had  the  right  to  intrust  the  institution  with 
their  money,  in  confidence  that  the  directors 
would  perform  those  duties.  When  sued  for 
losses  which  resulted  from  careless  or  unlaw- 
ful acts  and  unfortunate  transactions,  they 
can  never  set  up  as  a  defense  that  they  did 
not  examine  the  books  or  accounts  of  the 
bank,  knew  nothing  about  the  loans  or  dis- 
counts, were  Ignorant  of  banking  business,  or 
that  they  intnisted  the  management  and  su- 
pervision of  the  business  to  the  executive  of- 
ficers, In  whom  they  had  confidence.  The  wel- 
fare of  the  public  and  the  interests  of  banking 
institutions  alike  forbid  this. 

Mr.  Morawetz,  in  his  Treatise  on  the  Law 
of  Private  Corporations,  in  section  554.,  says: 
"birectors  are  not  merely  bound  to  be  hon- 
est; they  must  also  be  diligent  and  careful  In 
performing  the  duties  which  they  have  under- 
taken. They  cannot  excuse  Imprudence  on 
the  ground  of  their  Ignorance  or  Inexperience, 
or  the  honesty  of  their  intentions;  and.  if 
they  commit  an  error  of  Judgment  through 
mere  recklessness  or  want  of  ordinary  pru- 


dence and  skill,  the  corporation  may  hold 
them  responsible  for  the  consequences."  Mar- 
shall V.  Bank,  85  Va.  676,  8  S.  B.  586. 

W^  do  not  herein  assume  to  determine  the 
ultimate  rights  of  the  plaintiffs.  Whether  or 
not  they  will  finally  be  able  to  recover  for 
any  of  the  transactions  complained  of  will 
perhaps  depend  largely  upon  the  question 
whether  or  not  they  themselves  have  been 
guilty  of  such  acts  and  conduct  respecting 
these  transactions,  and  the  management  of 
the  bank,  as  will  prevent  a  recovery  by  them. 
We  simply  hold  that  the  plaintiffs  have  es- 
tablished a  prima  facie  case  against  the  de- 
fendants Brough,  Spencer,  Murphy,  Kuhn, 
Wells,  Schramm,  and  Corey;  and,  as  to  them, 
the  judgment  of  the  court  must  be  set  aside, 
costs  to  abide  the  result  of  the  action.  As  to 
defendants  Robison,  Maguire,  Beeman.  Per- 
kins, and  Armstrong,  the  judgment  of  non- 
suit Is  affirmed,  with  costs  against  the  plain- 
tiffs. The  cause  must  therefore  be  remanded 
to  the  court  below,  with  directions  to  proceed 
In  accordance  herewith.    It  Is  so  ordered. 

CHERRY,  District  Judge,  and  BASKIN,  J. 
concur. 
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(Supreme  Court  of  Utah.    April  25,  189».) 
JtrnoMENT  ON   Verdict  —  Nor   Fiyxi.   When  — 

FlKDINGS — EVIDESCB  TO  SUPPORT  —  PERSONAL 

Injubibs— Action  roa  Dauages— Incompstencb 
OF  Enoinbee  —  Knowledbe  of  Defendant  — 
Evidence  —  Carelessness  —  General  Reputa- 
tion— CONCLrSIONS  AND  OPINIONS  OP  WITNESS- 
ES— Parol  Tkstimont— Secondary  Gvidbncb — 
EviDENCB  of  Prior  Injckies  —  Miner  and 
Engineer  Fellow  Servants  —  Measure  op 
Damages. 

1.  A  judgment  entered  on  a  verdict  is  not 
final  while  a  motion  for  a  new  trial  is  pend- 
ing. 

2.  Where  there  is  legal  evidence  to  support 
findin^rs  of  fflct  by  the  jury,  this  court  will  not 
interfere  with  their  determination. 

3.  Where,  in  an  action  for  damages  for  per- 
sonal injuries,  plaintiff  relies  maiuiy  upon  neg- 
ligence of  the  defendant  company  in  knowinK- 
ly  retaining  an  incompetent  engineer,  through 
whose  negligence  he  claims  to  have  received  his 
injury,  evidence  that  tended  to  show  the  incom- 
petency of  the  engineer  seven  years  before  the 
accident  occurred,  taken  in  connection  with 
proof  of  a  series  of  acts  of  negligence,  tending 
to  shovf  incompetency,  extending  over  a  long 
period  of  time,  was  material  for  the  purpose  of 
showing  that  defendant  knew,  or  by  ordinary 
diligonre  would  have  known,  that  such  engineer 
was  incompetent  at  the  time  of  the  accident. 

4.  Evidence  which  tended  to  show  that  an 
engineer  was  careless  to  such  an  extent  as  to 
increase  the  risks  and  hazards  of  the  employ- 
ment was  proper  under  an  allegation  of  hia  in- 
competency. And  evidence  that  his  general 
reputation  was  that  of  a  careless  engineer  was 
proper  as  tending  to  prove  knowledge  on  the 
part  of  his  employer. 

5.  The  incompetency  and  darelessness  of  an 
engineer,  being  issues  in  the  case,  were  ques- 
tions for  the  jury  to  determine,  and  it  is  error 
to  permit  witnesses  to  state  their  conciusiona 
and  opinions  on  these  questions. 

6.  Before  parol  testimony  can  be  given  of  the 
contents  of  a  writing,  it  must  first  be  shown 
that  the  writing  itself  cannot  be  produced,  or 
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its  absence  must  be  satisfactorily  accounted 
for;  and  it  is  error  to  allow  a  witness  to  testify 
aa  to  the  contents  of  certain  printed  rules,  with- 
out first  showing  a  demand  or  notice  on  the  de- 
fendant to  produce  them,  or  laying  a  founda- 
tion for  secondary  evidence. 

7.  In  an  action  for  damages  for  personal  in- 
juries, it  is  error  to  allow  plaintiff  to  give  tes- 
timony concerning  other  accidents  and  injuries 
to  him  prior  to  the  one  in  question,  and  while 
in  employ  of  defendant. 

8.  This  action  being  for  injuries  received  pri- 
or to  the  enactment  of  the  fellow-servant  law 
of  1896,  the  relation  of  plaintiff  and  the  engi- 
neer was  to  be  determined  by  the  common-law 
rule,  and  under  it  they  were  fellow  servants. 
It  was  therefore  error  to  instruct  the  jury  that 
they  were  not  fellow  servants. 

0.  It  being  shown  by  the  record  that  plaintiff 
had  been  in  an  accident  some  five  months  previ- 
ous to  the  one  in  question,  whereby  he  lost  the 
sight  of  one  eye  entirely,  and  the  sight  of  the 
other  was  much  impaired,  and  bis  physical  abil- 
i^  was  reduced,  and  his  earning  capacity  less- 
ened thereby,  and  that  the  two  accidents  were 
in  no  way  connected,  it  was  error  on  the  part 
of  the  trial  court  to  fail  to  instruct  the  jury 
that  plaintiff's  right  to  recover  was  limited  to 
the  injuries  received  in  the  accident  alleced  in 
his  complaint. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Tlilrd  district; 
A.  G.  Norrell,  Judge. 

Action  by  Frederick  Stoll  ag-iinst  the  Daly 
Mining  Company.  Judgment  for  plaintiff. 
Defendant  appeals.  °  Reversed. 

The  plaintiff  brought  this  action  to  recover 
for  personal  injuries  alleged  to  have  been  sus- 
tained by  him  while  In  the  employ  and  serv- 
ice of  defendant  as  a  common  miner  In  Its 
mine.  He  bases  his  right  to  recover  on  the 
ground  that  defendant  negligently  employed, 
and  knowingly  retained  in  its  service,  an  in- 
competent engineer,  to  run  and  manage  the 
engine  used  to  lower  and  raise  the  cages  in  a 
double-compartment  shaft  in  its  mine.  The 
complaint  alleges  that  the  plaintiff  received 
the  injuries  comidained  of  while  being  low- 
ered into  the  mine  in  one  of  the  cages  when 
the  alleged  incompetent  engineer  was  run- 
ning the  engine,  and  that  the  accident  which 
was  the  cause  of  the  alleged  injuries  was  due 
to  the  Incompetency  of  said  engineer.  The 
defendant,  by  its  answer,  denies  all  the  mate- 
rial allegations  of  the  compliint,  and  alleges 
that,  i."  plaintiff  was  injureri,  it  was  through 
and  by  the  negligent  acts  of  a  fellow  servant, 
and  of  which  negligence  the  defendant  bad  no 
knowledge.  The  record,  In  brief,  discloses 
about  the  following  state  of  facts:  The  acci- 
dent in  which  it  is  alleged  plaintiff  received 
the  injuries  complained  of  occurred  in  defend- 
ant's mine,  known  as  the  "Daly  Mine,"  at  7 
o'clock  on  the  morning  of  December  &,  1895, 
and  before  daylight.  The  shaft  n  which  the 
accident  occurred  was  a  double-compartment 
shaft,  and  wher  a  cage  was  being  lowered  in 
one  compartme.it  a  cage  in  the  other  compart- 
ment would  be  raised;  one  cage  acting  as  a 
counterbalance  to  the  other.  The  shaft  was 
intersected  by  a  tunnel  on  the  800-foot  level 
ot  the  mine,  through  which  tunnel  the  men 
entered  and  left  the  mine  on  going  to  and  re- 
turning from  their  work.    On  entering  the 


mine  through  this  tunnel  on  the  morning  In 
question,  tlie  plaintiff,  with  several  of  his  co- 
laborers,  was  hoisted  to  the  surface  In  the 
west  compartment  cage,  and.  the  empty  cage 
in  the  east  compartment  was  lowered  to  the 
700-foot  level,  where  it  came  In  contact  with 
a  set  of  trips -or  chairs  wtilcb  had  been  left 
across  the  shaft,  maldng  a  solid  obstructimi. 
These  trips  or  chairs  are  made  of  Iron,  and  a 
set  is  on  each  level  of  the  mine.  They  are 
thrown  across  the  shaft  by  means  of  a  lever, 
and  are  used  for  the  cage  to  rest  on  when 
placing  cars  on,  or  pulling  them  off,  the  cage. 
Patrick  Breene,  a  fellow  servant  of  plaintiff, 
was  the  station  tender;  and  it  was  his  duty 
to  manipulate  the  chairs,  put  loaded  cars  onto 
the  cage,  and  pull  empty  cars  <^.  Just  prior 
to  the  accident,  Breene  was  on  the  700-foot 
level,  and  sent  up  two  cars  on  the  cage  In  the 
east  compartment  of  the  shaft;  and  the  west 
cage  came  down,  and  he  went  up  on  top  in 
that  cage,  leaving  the  trips  or  chairs  extend- 
ing out  into  the  shaft  on  the  east  side,— bar- 
ing forgotten  to  pull  them  back,— thereby 
leaving  a  solid  obstruction  in  the  east  com- 
partment of  the  shaft.  Soon  after  arriving 
on  top,  be  returned  in  the  west  cage  to  the 
800-foot  level,  and  waited  there  until  the 
plaintiff  and  his  co-laborers  came  into  the 
mine,  through  the  tunnel,  to  go  to  work.  The 
plaintiff  and  his  co-laborers  got  onto  the  west 
cage,  and  were  hoisted  to  the  top,  as  stated 
above.  As  they  went  up,  the  east  cage  came 
down,  and,  when  it  reached  the  700-foot  level, 
struck  the  chairs  tfx&t  extended  out  into  the 
shaft,  making  a  loud  report,  which  Breene, 
tlie  station  tender,  took  to  be  a  blast  on  one 
of  the  levels  above  him.  When  the  cage 
struck  the  chairs  and  was  stopped,  Adamson, 
the  engineer,  not  knowing  of  the  obstruction, 
unreeled  and  paid  out  100  feet  of  cable  on  top 
of  the  cage,  supposing  that  it  was  being  low- 
ered to  the  800-foot  level.  The  slack  cable 
that  bad  thus  l>een  paid  out  on  top  of  the  cage 
was  taken  up,  and  the  cage  raised  to  the  sur- 
face, and  loaded  with  men  (the  plaintiff  being 
one  of  the  number),  to  go  to  the  1,000-foot 
level.  The  cage  was  then  lowered,  and,  when 
it  reached  the  700-foot  level,  struck  the  chairs 
with  great  force,  and  was  again  stopped,  and 
caused  the  alleged  injuries  to  plaintiff  for 
which  this  action  is  brought.  After  the  cage 
had  been  thus  intercepted  by  the  chairs,  Ad- 
amson, the  engineer,  as  on  the  former  occa- 
sion, continued  to  pay  out  the  cable,  the  slack 
of  which  rested  on  the  cage.  The  cable  was 
a  6-inch  lat  steel  cable,  and  weighed  9  pounds 
to  25Vi  inches.  About  25  feet  from  the  en- 
gineer on  either  side  was  an  indicator;  the 
one  on  the  east  side  showing  the  position  of 
the  cage  in  the  east  compartment,  and  the  one 
on  the  west  side  showing  the  position  of  the 
cage  in  the  west  compartment.  If  the  cage, 
when  being  lowered,  should  meet  with  an  ob- 
struction, and  be  prevented  from  going  down, 
and  the  cable  should  be  paid  out,  the  Indicator 
would  not  show  the  position  of  the  cage  in 
the  shaft,  but  would  show  where  the  cage 
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tronld  be  in  the  shaft  If  it  had  not  been 
caaght.  There  was  a  system  of  bells  in  each 
compartment  of  the  shaft,  and  with  these  the 
station  tender  would  slgual  the  engineer  to 
raise  and  lower  the  cages.  The  number  of 
signals  indicated  to  the  engineer  what  was 
wanted.  There  waaa  printed  mio  on  each  sta- 
tion of  the  mine  containing  Instructions  how 
to  signal,  and  also  two  of  these  printed  rules 
tacked  up  near  the  engineer  for  his  guidance, 
and  where  they  could  be  constantly  seen  by 
him.  Testimohy  was  Introduced  that  tend- 
ed to  show  tliat  a  competent  engineer  would 
have  known  when  the  cage  was  stopped  by 
the  chairs,  and  that  .he  would  have  known 
that  something  was  wrong  by  the  vibration 
of  the  cable  and  the  Jar  of  the  steam  lever 
when  the  slack  of  the  cable  was  taken  up,  and 
the  cage  suddenly  lifted  from  the  chairs.  Ad- 
amson  testified  that  at  the  time  the  cage 
struck  the  chairs  and  the  plaintiff  received 
the  alleged  injorles,  he  felt  the  Jar  caused  by 
the  cage  coming  in  contact  with  the  obstruc- 
tion. There  was  some  evidence  introduced 
that  tended  to  show  that  Adamson  was  care- 
less, and  on  many  occasions  made  mistakes; 
that  he  would  take  away  the  cages  without 
signals,  and  would  fail  to  answer  signals; 
that  on  the  morning  of  the  accident,  and  Just 
prior  thereto,  he  raised  the  east  cage  out  of 
the  shaft  from  one  of  the  levels  without  first 
getting  a  signal  from  the  station  tender;  that 
on  one  occasion  he  was  suspended  and  laid  off 
by  defendant  on  account  of  the  manner  in 
which  he  had  managed  the  cages.  There  was 
some  testimony  to  the  effect  that  he  was  In- 
experienced when  he  was  employed  and  put 
to  work  on  the  engine  by  defendant,  and  that 
his  general  reputation  during  the  time  he  was 
running  the  engine  was  that  of  an  Incompe- 
tent negligent  and  careless  engineer.  The 
evidence  also  showed  that  several  accidents 
occurred  In  this  shaft  prior  to  the  one  in  ques- 
tion, and  when  Adamson  was  at  the  engine, 
running  the  cages.  And  on  one  occasion  three 
men  were  being  lowered  Into  the  mine,  and 
the  cage  caught;  and  Adamson,  the  engineer, 
continued  to  unreel  and  pay  out  about  300  feet 
of  the  cable  on  top  of  the  cage,  untU  the 
weight  of  the  cable  forced  the  cage  loose,  and 
it  feU  to  the  bottom  of  the  shaft  kilUng  the 
three  men.  Plaintiff  testified  that  he  had 
worked  in  the  Daly  mine  for  10  years,  but 
only  about  4  or  6  weeks  under  Adamson,  be- 
fore the  accident,  and  at  which  time  he  did 
not  know  that  Adamson  was  an  Incompetent 
engineer.  The  evidence  for  the  defendant 
tended  to  controvert  the  testimony  of  plain- 
tiffs witnesses  on  the  gueetion  as  to  the  in- 
competency, carelessness,  and  negligence  of 
Adamson,  the  engineer.  The  case  was  tried 
by  a  Jury,  who  on  February  12,  1898,  returned 
a  verdict  In  favor  of  plaintiff  for  $o,000  dam- 
ages. On  February  16,  1898,  the  court  made 
an  order  granting  defendant  40  days  from 
date  in  which  to  file  and  serve  its  notice  for 
a  new  trial.  On  March  24,  1808,  defendant 
filed  and  served  plaintiff  with  notice  of  inten- 


I  tlon  to  move  for  a  new  trial.  On  June  20, 
I  1898,  the  court  overruled  the  motion,  to  which 
ruling  the  defendant  excepted.  An  appeal 
was  duly  taken,  and  perfected  September  8, 
1808,  2  months  and  10  days  after  defendant's 
motion  for  a  new  trial  had  been  overruled, 
but  0  months  and  20  days  after  Judgment  had 
been  entered  on  the  verdict  The  plaintiff 
moves  this  court  to  dismiss  the  appeal  on  the 
ground  that  the  appeal  was  not  taken  within 
6  months  from  the  time  of  entry  of  the  Judg- 
ment on  the  verdict 

Bennett,  Harkness,  Howat  Bradley  &  Rich- 
ards, for  appellant  Moyle,  Zane  &  Costigan, 
for  respondent 

McOABTY,  District  Judge,  after  stating  the 
facts,  delivered  the  opinion  of  the  court. 

We  deem  it  unnecessary  to  enter  Into  a  dis- 
cussion of  the  question  raised  by  respondent's 
motion  to  dismiss  the  appeal,— as  to  whether 
or  not  a  Judgment  entered  on  a  verdict  Is  final 
while  a  motion  for  a  new  trial,  made  within 
the  time  allowed  by  law,  Is  pending  and  undis- 
posed of.  In  the  case  of  Watson  v.  May  berry, 
15  Utah,  265,  49  Pac.  479,  Mr.  Chi^f  Justice 
Zane,  speaking  for  this  court  said:  "A  Judg- 
ment terminating  the  litigation  between  the 
parties  in  the  court  rendering  it  is  final.  The 
litigation  is  not  terminated  while  a  motion  for 
a  new  trial,  made  within  the  time  given  by 
law,  may  be  lawfully  decided.  Until  the  order 
granting  or  overruling  the  motion  Is  made,  It 
cannot  be  known  that  the  Judgment  is  final 
If  the  motion  is  allowed,  the  litigation  may 
continue.  If  it  Is  overruled,  the  litigation  is 
terminated,  and  the  Judgment  then  becomes 
final."  This  rule  Is  again  reaffirmed  in  the 
case  of  Orchard  Co.  v.  Hanley,  15  Utah,  506,  50 
Pac.  611.  On  the  authority  of  these  two  cas- 
es, which  we  think  correctly  state  the  law, 
the  motion  to  dismiss  the  appeal  is  over- 
ruled. 

As  stated  by  counsel  for  appellant  In.  their 
brief,  the  questions  for  the  Jury  were:  "(1) 
Was  the  accident  caused  through  the  negli- 
gence of  Adamson  7'  And  we  might  add,  "Or 
did  his  negligence  contribute  directly  thereto?" 
"(2)  Was  Adamson,  at  the  time  of  the  acci- 
dent an  Incompetent  engineer?  (3)  Did  de- 
fendant know  of  Adamson  being  incompetent 
or  would  it  have  known  It  by  ordinary  care?" 
And:  "(4)  Was  plaintiff  injured,  and,  if  so,  ttie 
extent  of  his  injuries?"  The  Jury,  in  arriving 
at  their  verdict  must  necessarily  have  found 
for  the  plaintiff  on  each  of  these  issues;  and 
as  there  Is  legal  evidence,  as  shown  by  the 
record,  to  support  such  findings,  this  court  Is 
powerless  to  Interfere  with  the  action  of  the 
Jury  in  Its  determination  of  these  questions, 
even  though  we  might  be  of  the  opinion  that 
the  weight  of  the  evidence  is  against  such 
findings.  The  facts  in  this  case  are  substan- 
tially the  same  as  those  In  the  case  of-  Handley 
V.  Mining  Oo.,  15  Utah,  176,  49  Pac.  295,  both 
actions  having  been  brought  to  recover  for 
personal  Injuries  resulting  from  the  same  accl- 
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dent.  Hie  evidence  for  tbe  plaintiff  In  Bai>- 
port  of  the  foregoing  Issues  Is  no  less  concla- 
glve  than  It  was  in  Handle?  t.  Mining  Co.,  su- 
pra. This  court,  in  reviewing  that  case,  held 
(and  we  think  correctly)  that  the  court  erred 
In  taking  it  from  the  jury  and  granting  a  non- 
rait 

Defendant  aaslgns  as  error  the  admitting  of 
evidence,  over  its  objections,  tending  to  prove 
that  Adamson  was  an  Incompetent  engineer 
tVhen  he  was  first  employed  by  defendant,  and 
put  to  work  running  tbe  engine,  seven  years 
prior  to  the  accident,  and  that  It  was  error  to 
admit  evidence  of  specific  acts  of  tbe  engineer 
in  his  management  of  the  engine  and  cages 
tending  to  prove  incompetency,  some  of  which 
happened  long  before  the  accident  occurred, 
and  some  just  preceding  it;  also,  that  the  court 
erred  In  admitting  evidence  that  Adamson's 
general  reputation  was  that  of  an  Incompetent 
engineer.  It  was  the  duty  of  the  defendant  to 
use  ordinary  and  reasonable  care  In  the  selec- 
tion of  Its  engineer.  Not  only  was  it  the  duty 
of  defendant  to  use  due  care  In  the  selection 
of  a  careful  and  competent  engineer,  but  It  was 
equally  its  duty  to  use  ordinary  care  and  dili- 
gence In  the  retention  of  such  engineer.  And  if 
tlie  defendant  failed  in  the  latter  requirement, 
and  plaintiff,  without  fault  or  negligence  on 
his  part,  was  injured  through  the  negligent 
acts  of  the  engineer,  defendant  Is  liable.  The 
plaintiff  mainly  relying  for  a  recovery  upon 
the  negligence  of  the  defendant  In  knowingly 
retaining  In  Its  employment  an  Incompetent 
engineer,  through  whose  negligence  he  claims 
to  have  received  the  alleged  injuries,  evidence 
that  tended  to  show  that  Adamson  was  in- 
competent seven  years  before  the  accident  oc- 
curred, taken  In  connection  with  the  proof  of 
a  series  of  acts  of  negligence  tending  to  show 
incompetency,  and  extending  over  a  long  pe- 
riod of  time  since  bis  employment,  and  while 
In  tbe  service  of  defendant  was  material  for 
the  purpose  of  showing  that  defendant  knew, 
or  by  ordinary  diligence  would  have  known, 
that  he  was  incompetent  at  the  time  the  ac- 
cident occurred.  McCharles  v.  Smelting  Co., 
10  Utah,  470,  37  Pac.  733;  Railroad  Co.  v. 
Baugh,  149  U.  S.  809,  13  Sup.  Ct.  914.  "It  is 
Incumbent  upon  a  party  charging  negligence  In 
this  respect  to  show  It  by  proper  evidence. 
This  may.  t>e  done  by  showing  specific  acts  of 
Incompetency,  and  bringing  them  borne  to  the 
knowledge  of  the  master  or  company,  or  by 
showing  them  to  be  of  such  a  nature,  char^ 
acter,  and  frequency  that  the  master.  In  the 
exercise  of  due  care,  might  have  had  them 
brought  to  his  notice."  Bniley,  Mast  Llab;  p. 
55;  Railway  Co.  v.  Ruby,  38  Ind.  204;  Rail- 
way Co.  v.  Gilbert  46  Mich.  170,  0  N.  W.  243; 
Railway  Co.  v.  Patton  (Tex.  S»^p.)  9  S.  W.  176. 
Evidence  of  one  casual  act  of  negligence  or 
omission  of  duty  on  Adamson's  part,  standing 
alone,  would  be  of  little  or  no  value  to  prove 
Incompetency,  Irrespective  of  its  remoteness 
or  proximity  in  point  of  Ume  to  the  accident 
Tbe  general  rule  Is  that  a  servant's  qualifica- 
tions fitness,  ability,  and  disposition  to  per- 


form the  duties  reqnbed  of  blm  In  his  em- 
pIo}rment  are  not  determined  by  one  act  bat 
by  a  series  of  acts.  Baulec  v.  ELallroad  Co.,  69 
N.  y,  365;  McKlnney,  Fel.  Serv.  p.  204;  Coal 
Co.  T.  Patting,  30  a  a  A.  168,  86  Fed.  433. 
This  rule,  however,  has  Its  exceptions.  A  sin- 
gle act  of  negligence  may  be  committed  under 
some  circumstances,  and  In  such  a  manner, 
as  to  show,  without  further  pix>of,  the  utter 
Incompetency  of  the  servant  for  the  partlcnlar 
service  in  which  he  Is  engaged,  as  when  the 
act  Is  shown  to  be  Intentional,  wanton,  or  ma- 
licious, or  is  of  such  a-  flagrant  and  unusual 
character  that  it  can  only  be  accounted  for  on 
the  theory  of  Incompetency. 

Appellant  further  contends  that  It  was  error 
to  admit  evidence,  over  Its  objections,  showing 
that  Adamson  was  careless  in  his  manage- 
ment of  the  engine  and  cages,  and  that  his 
reputation  was  that  of  a  careless  engineer,  for 
the  reason  that  the  negligence  alleged  In  the 
complaint  and  relied  upon.  Is  that  Adamson 
was  an  Incompetent  engineer,  and  nothing  Is 
said  as  to  his  being  a  careless  engineer.  It  must 
be  conceded  that  a  servant  who  frequently 
makes  mistakes  In  his  work,  and  is  habitually 
careless,  and  fails  to  properly  attend  to  the 
duties  of  the  service  in  which  he  is  employed, 
to.  such  an  extent  that  the  risks  and  hazards 
of  tbe  employment  are  greatly  Increased  there- 
by, la  not  a  competent  man  for  the  work. 
And  any  evidence  that  tended  to  show  that 
Adamson  was  this  kind  of  a  man  was  proper. 
In  Coppins  V.  Railroad  Co.,  122  N.  T.  557,  26 
N.  E.  915,  the  rule  Is  stated  as  follows:  "A 
competent  man  is  a  reliable  man,— one  who 
may  be  relied  upon  to  execute  the  rules  of  the 
master,  unless  prevented  by  causes  beyond  his 
control  Hence  Incompetency  exists,  not  alone 
In  physical  or  mental  ability,  but  In  tbe  disposi- 
tion to  perform  duties.  If  he  habitually  neg- 
lects his  duties,  he  becomes  unreliable:  and, 
although  he  may  be  physically  and  mentally 
able  to  do  well  all  that  Is  required  of  him,  bis 
disposition  towards  his  work,  and  towards  the 
general  safety  of  the  work  of  his  employer  and 
to  bis  fellow  servants,  makes  him  an  Incom- 
petent man."  Testimony  showing  that  Adam- 
son's  general  reputation  was  that  of  a  careless 
engineer  was  proper,  as  It  tended  to  prove, 
as  above  stated,  that  defendant  knew,  or  by 
the  exercise  of  due  care  would  have  known, 
that  be  was  habitually  careless;  and  It  waa 
for  the  jury  to  determine  from  this  testimony. 
In  connection  with  all  other  testimony  and 
drcnmstances  in  the  case,  as  to  whether  or 
not  Adamson  was  Incompetent  and  defendant, 
by  reasonable  care  on  its  part,  would  iiare 
known  of  such  Incompetency.  Railroad  Oo. 
y.  Hoover  (Md.)  25  Lawy.  Rep.  Ann.  710,  and 
cases  cited  bi  note  (s.  c.  20  Atl.  094);  Railroad 
Co.  V.  Oilbert  40  Mich.  176,  9  N.  W.  243. 

A  witness  for  plaintiff  was  permitted  to  tes- 
tify as  follows  In  regard  to  Adamson  being  m. 
careless  man:  "Q.  Do  you  know,  of  yoor  ovra 
knowledge,  as  to  whether  or  not  he  was  m 
careless  man?  A.  He  was  careless."  Anotb- 
er  witness  testified  as  follows:   "Q.  Did  70a 
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have  an  opportunity  to  obeerve  what  bis  at- 
tainments were  in  running  tlie  lioisting  en- 
gine, when  he  was  put  over  It  on  the  Daly? 
A.  Well,  I  really  didn't  think  the  man  was 
competent,  for  the  reason  that  he  didn't  have 
the  experience."  Counsel  for  the  appellant 
objected  to  this  testimony  on  the  ground  that 
it  was  incompetent,  as  it  gaye  the  opinions 
and  conclusions  of  the  witness,  and  not  a 
statement  of  facts.  The  objections  were  over- 
ruled, and  exceptions  duly  taken.  This  tes- 
timony should  have  been  excluded.  The  al- 
leged  incompetency  and  carelessness  of  Adam- 
son  being  Issues  In'the  case,  they  were  ques- 
tions for  the  Jury  to  determine.  It  was  error 
to  permit  the  witnesses,  over  appellant's  ob- 
jections, to  state  their  conclusions  and  give 
tbelr  opinions  on  these  issues.  "The  opinion 
of  witnesses  on  the  substance  of  an  issue 
should  never  be  resorted  to,  except  when  the 
subject  is  beyond  the  knowledge  and  expe- 
rience of  ordinary  men."  Walton  v.  Railroad 
Co.,  40  Mo.  App.  544;  King  v.  Uailroad  Co. 
(Mo.  Sap.)  11  S.  W.  5C3;  Sonnefield  v.  May- 
ton  (Tex.  Civ.  App.)  30  S.  W.  (582;  Duer  v. 
Allen  (Iowa)  64  N.  W.  C82;  Bryant  v.  GUd- 
deu,  39  Me.  458;  McKean  v.  Railroad  Co., 
55  Iowa,  192,  7  N.  W.  505. 

One  of  the  plalntlfF's  witnesses  was  permit- 
ted, over  defendant's  objections,  to  testify  to 
the  contents  of  printed  rules  containing  In- 
structions for  the  giving  of  signals  to  the 
engineer  by  the  station  tenders.  The  rules 
also  directed  the  engineer  when  to  raise  the 
cages,  and  when,  and  to  what  level,  to  lower 
them,  in  answer  to  signals.  The  admission 
of  this  testimony  was  error.  It  was  not 
shown  that  a  demand  had  been  made  or  no- 
tice served  on  defendant  to  produce  the  print- 
ed rules,  or  that  any  effort  was  made,  what- 
ever, on  the  part  of  plaintiff,  to  procure  them; 
and  there  is  nothing  In  the  record  to  show  that 
they  could  not  have  been  produced  at  the  trial. 
It  is  "an  established  and  well-recognized  rule 
of  law  that,  before  parol  testimony  can  be 
given  of  the  contents  of  a  writing,  it  must  be 
first  shown  that  the  writing  itself  cannot  be 
produced,  or  its  absence  satisfactorily  account- 
ed for.  1  Greenl.  Ev.  {  00;  1  Jones,  Ev.  { 
200;  Railway  Co.  v.  Propst  (Ala.)  7  South. 
035;  Railroad  Co.  v.  McMullen  (Ind.  Sup.)  20 
N.  E.  287;  Price  v.  Railroad  Co.  (8.  C.)  17 
S.  E.  732;  Railway  v.  Lamotbe  (Tex.  Sup.) 
13  S.  W.  194. 

The  record  shows  that  plaintiff  had  been  at 
work  for  defendant  In  Its  mine  for  10  years 
prior  to  the  accident  in  question,  and  he  was 
permitted  to  testify  as  follows  In  regard  to 
injuries  he  had  received  prior  to  the  accident 
in  controversy:  "Q.  Had  you  ever  had  any 
accident  hapi)en  to  you  before  this?  A.  Yes, 
sir.  Q.  How  long  before  this?  A.  About  five 
months  before  this  I  got  blasted,  and  lost  one 
eye  entirely,  and  almost  the  sight  of  the  other 
eye.  Q.  Had  you  suffered  any  accident  be- 
fore this?  A.  I  got  blasted  before  that,  but 
didn't  get  hurt  much.  After  the  last  accident, 
where  I  lost  the  eyesight  of  one  eye,  I  didn't 


go  to  work  again  for  some  Ume."  To  each 
of  the  foregoing  questions  counsel  for  defend- 
ant objected  on  the  ground  that  it  was  im- 
material and  irrelevant.  The  objections  were 
overruled,  and  exceptions  taken.  The  ruling 
of  the  court  is  now  assigned  as  error.  The 
objections  to  this  testimony  should  have  been 
sustained,  as  it  was  inadmissible  for  any  pur- 
pose. The  accidents  to  which  it  referred  had 
no  connection  whatever  with  the  one  in  con- 
troversy, and  were  accidents  for  which  Adam- 
son  was  in  no  way  responsible.  Such  testi- 
mony tends  to  prejudice  the  Jury  against  the 
defendant,  and  to  unduly  influence  them  and 
excite  their  sympathy  in  favor  of  the  plain- 
tiff. Being  collateral  and  foreign  to  the  case. 
It  also  had  a  tendency  to  confuse,  mislead, 
and  draw  the  minds  of  the  Jury  from  the  real 
Issues  In  the  case.  Snowden  v.  Coal  Co.,  IC 
Utah,  366,  52  Pac.  500. 

The  court  charged  the  Jury:  "That  If  you 
find,  from  a  preponderance  of  the  evidence,  at 
the  time  of  the  disaster  the  plaintiff  was  In 
the  employ  of  the  defendant  company  as  a 
miner,  engaged  In  the  usual  duties  of  a 
miner,  and  that  while  so  employed,  and  In  the 
line  of  his  duty,  he  received  injuries  resulting 
from  the  negligence  or  Incompetency  of  the 
engineer,  Adamson,  who.  was  in  charge  of  the 
engine  and  machinery  which  lifted  the  ore 
from  the  mine,  lowered  the  employ^  into  the 
mine,  and  lifted  them  out,  then,  as  a  matter 
of  law,  the  plaintiff  and  the  said  engineer, 
Adamson,  were  not  fellow  servants  engaged 
in  the  same  grade  or  line  of  service,  and  the 
plaintiff  would  be  entitled  to  recover."  This 
accident  occurred  before  the  enactment  In  this 
state  of  the  fellow-servant  law  of  1896. 
Therefore  the  relationship  of  the  plaintiff  and 
Adamson  as  laborers  in  this  mine  is  to  be 
determined  by  the  common-law  rule.  And. 
unless  changed  or  modified  by  statute,  the  rule 
is  well  settled  that  an  engineer  of  a  mine, 
whose  duty  It  is  to  lower  men  to  their  work 
In  the  mine,  lift  them  out  and  take  up  the 
material  extracted  by  the  miners,  is  a  fellow 
servant  of  the  miners.  Coal  Co.  v.  Reid,  3 
Macq.  295;  Coal  Co.  v.  Patting,  30  C.  C.  A. 
168,  80  Fed.  433;  Trewatha  v.  Milling  Co., 
96  Cal.  494,  28  Pac.  571,  and  31  Pac.  561; 
Buckley  v.  Mining  Co.,  14  Fed.  833;  Wood  v. 
Coal  Co.,  121  Mass.  252;  Steel  Co.  v.  Davis 
(Pa.  Sup.)  4  Atl.  513;  McCharles  v.  Sraelllng 
Co.,  10  Utah,  470,  37  Pac.  733.  We  refrain 
from  expressing  an  opinion  as  to  what  effect, 
if  any,  the  fellow-servant  act  of  1806,  above 
referred  to,  would  have  on  the  foregoing  rule, 
if  applied  to  the  facts  in  this  case.  The  con- 
struction of  that  statute  is  not  involved  in  any 
way  in  this  action.  Plaintiff  and  Adamson 
being  fellow  servants  at  the  time  of  the  acci- 
dent, in  order  to  entitle  the  plaintiff  to  re- 
cover It  was  necessary  for  him  to  prove  by  a 
preponderance  of  the  evidence  that  Adamson 
was  an  incompetent  engineer,  and  that  the 
defendant  knew,  or  by  due  diligence  ought 
to  have  known,  of  such  incompetency.  But, 
if  the  rule  were  as  stated  in  the  foregoing  in- 
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strnctlon,  the  plaintiff  would  be  relieved  from 
the  burden  of  proving  the  foregoing  facts, 
and  all  that  would  be  necessary  for  him  to 
prove  In  order  to  recover  would  be  that  the 
accident  was  the  result  of  Adamsou's  negli- 
gence. Hence  the  Instruction  was  erroneous, 
and  the  giving  of  it  was  error. 

The  court  instructed  the  Jury  on  the  meas- 
ure of  damages,  as  follows:  "If  you  should 
believe  from  the  evidence  that  the  plaintiff 
ought  to  recover,  you  should  then  assess,  in 
dollars  and  cents,  such  damages  as  be  actually 
sustained.  In  assessing  the  damage,  you 
should  taken  into  consideration  the  age  of 
the  plaintiff,  bis  physical  condition,  his  ca- 
pacity to  earn  money,  if  such  facts  have  been 
shown  by  the  evidence,  the  nature  of  the  in- 
juries, if  the  evidence  shows  such,  and,  from 
all  the  evidence  in  the  case,  give  to  the  plain- 
tiff such  compensatory  damages  as  you,  in 
your  conscientious  Judgment,  think  he  ought 
to  have."  The  defendant  excepted  to  this  in- 
struction, and  now  assigns  the  giving  of  it  as 
error.  The  record  shows  tliat  plaintiff,  about 
five  months  before  the  accident  In  controversy, 
was  injured  in  this  mine  by  a  blast,  where- 
by he  lost  the  sight  of  one  eye  entirely,  and 
the  sight  of  the  other  eye  was  very  mnch  im- 
paired. It  must  be  conceded  that  the  Injuries 
received  by  the  plaintiff  in  this  former  acci- 
dent greatly  reduced  his  physical  ability,  and 
lessened  his  capacity  to  earn  money,  and  were 
Injuries  to  which  the  accident  upon  which 
this  action  is  brought  in  no  way  contributed. 
Therefore  the  court.  In  Its  instructions,  should 
have  limited  the  right  of  plaintiff  to  recover  to 
the  injuries  received  in  the  accident  alleged  in 
his  complaint;  and,  having  failed  to  do  so,  the 
giving  of  the  foregoing  Instruction  was  error. 

Defendant  has  assigned  numerous  other 
errors,  but  we  deem  it  unnecessary  to  con- 
sider them.  The  Judgment  appealed  from  is 
reversed,  with  directions  to  the  trial  court  to 
grant  a  new  trial. 

BARTCH,  0.  J.,  and  BASKIN,  J.,  concur. 


(19  Utah,  3U) 

SNYDER  V.  EMERSON,  Auditor. 

(Supreme  Court  of  Utah.    April  28,  1800.) 

Mamdauus  —  Rbcobd  ok  Apfeai.  —  Absenob  ov 

EviDBNCa  —  PbBSUMPTIOK     A9     to     FiNDIJiOa  — 

Sufficiency  of  Findino  —  luuATsaiALiTr  of 
Finding — Finding  not  Octsidb  thb  Issues — 
Finding  of  Ultimatk  Fact. 

1.  Where  the  record  on  appeal  in  an  applica- 
tion (or  writ  of  mandate  contains  none  of  the 
evidence  adduced  at  the  trial,  it  will  be  pre- 
sumed that  the  evidence  fully  sustains  the  find- 
ings; and  if,  under  the  findings,  petitioner  is 
not  entitled  to  the  writ,  the  findings  support 
the  judgment  refusing  it. 

2.  Where  respondent  seeks  no  aflBrmative 
right.  an.v  findmg  which  defeats  petitioner's 
right  is  snfBcient  to  sustain  the  judgment  refus- 
ing the  writ. 

3.  It  is  of  no  consequence  whether  a  certain 
finding  is  a  finding  of  an  ultimate  fact  or  a 
conclusion  of  law,  where  there  are  otlier  nud- 
Ings  supporting  the  questionable  finding,  and 
rendering  it  practically  unnecessary. 


4.  Wliere  a  finding  is  verbatim  the  same  as 
new  matter  alleged  in  the  answer,  and  deemed 
denied  under  section  299({,  Rev.  St.,  the  finding 
is  not  outside  the  issues. 

5.  A  finding  that  C.  was  duly  appointed  to 
an  office  is  equivalent  to  finding  that  in  the  ap- 
pointment and  qualification  of  C.  the  steps  re- 
quired by  law  were  followed.  It  is  the  finding 
of  an  ultimate  fact,  is  not  a  conclusion  of  law, 
and  does  not  vitiate  the  finding. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Application  by  Henry  T.  Snyder  for  a  writ 
of  mandamus  against  Harriet  S.  Emerson, 
auditor  of  Ogden  city.  Writ  denied,  and  peti- 
tioner appeals.    Affirmed. 

E.  T.  Hulanlski,  for  appellant.  E.  M.  AUl- 
son,  Jr.,  and  Wm.  H.  Smith,  for  respondent. 


BASKIN,  J.  In  this  case  the  peUtloner 
made  an  application  to  the  court  below  for 
a  writ  of  mandate  to  compel  the  respondent, 
as  auditor  of  Ogden  city,  to  draw  a  warrant 
in  favor  of  petitioner  for  the  sum  of  $113.69, 
claimed  as  salary  due  him  for  services  as 
night  Jailer  of  said  city  from  the  22d  of  Jan- 
uary, 1808,  up  to  the  3l6t  day  of  March  of 
that  year.  Tbe  writ  having  been  refused,  an 
appeal  was  taken  to  this  court  None  of  the 
evidence  Is  set  out  in  the  record.  There  is  no 
bill  of  exceptions,  nor  was  there  any  motion 
for  a  new  trial..  Among  others,  not  neces- 
sary to  consider,  the  court  found  the  following 
facts:  "(1)  That  the  plaintiff  herein  served 
as  night  jailer  of  Ogden  city  up  to  and  in- 
cluding the  26th  day  of  January,  1898,  the 
said  plaintiff  having  been  appointed  to  said 
office  on  the  15tb  day  of  December,  1894,  by 
the  then  existing  board  of  police  and  Are  com- 
missioners of  said  Ogden  city.  (2)  That  the 
plaintiff  h^s  been  fully  paid  for  his  services 
as  such  night  Jailer  of  Ogden  city  up  to  and 
including  the  26tb  day  of  January,  1898,  and 
that  no  sum  or  sums  of  money  are  now  due 
plaintiff  from  Ogden  city  for  services  during 
the  months  of  January,  February,  and  March, 
1808,  as  such  night  Jailer."  "(6)  That  on  the 
19th  day  of  January,  1898,  one  W.  P.  Crltch- 
low  was  duly  appointed  by  the  mayor  of  said 
Ogden  city  to  the  office  of  night  Jailer,  and 
thereafter,  on  the  same  day,  by  and  with  the 
advice  and  consent  of  the  said  city  council, 
was  duly  confirmed  in  said  office..  That 
thereafter,  to  wit,  on  the  25th  day  of  Jan- 
uary, 1898,  he  duly  qualified,  and  upon  the 
27th  day  of  January,  1898,  entered  upon  the 
discharge  of  the  duties  pertaining  to  said  of- 
fice, and  that  he  has  ever  since  been,  and 
now  is,  the  acting  night  Jailer  of  said  Ogden 
city,  and  has  performed  during  the  said  time 
all  of  the  duties  of,  and  received  all  of  the 
emoluments  pertaining  to,  said  office,  and  that 
said  plaintiff  has  not  performed  any  of  said 
duties  since  said  26th  day  of  January,  1898." 
As  the  evidence  does  not  appear  in  the  record. 
It  will  be  presumed,  on  appeal,  that  there  was 
evidence  adduced  at  the  hearing  fully  sustain- 
ing the   findings.    If,   therefore,   under  tha 
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findings,  the  petitioner  is  -not  entitled  to  the 
writ,  then  they  are  sufficient  to  support  the 
judgment  refusing  to  grant  the  same,  for  it 
derolves  upon  the  petitioner  to  malce  such  a 
showing  as  would  justify  findings  which 
would  warrant  the  issuance  of  the  writ.  As 
DO  such  flndings  were  made,  and  as  it  does  not 
appear  that  the  court  was  aslied  to  make  such 
findings.  It  must  be  presumed  that  no  such 
showing  ^as  made.  Again,  as  it  does  not  ap- 
pear that  any  objection  was  made  or  excep- 
tions tal^en  to  the  flndings  in  the  lower  court, 
unless  the  findings  affirmatively  show  that 
the  petitioner  is  entitled  to  the  writ,  the  re- 
fusal of  the  same  was  not  error.  The  re- 
spondent is  not  seeking  to  enforce  any  af- 
firmative right  against  the  petitioner,  but  is 
simply  resisting  the  claim  of  the  latter. 
Therefore,  any  finding  which  defeats  the  peti- 
tioner's right  to  the  writ  is  sufficient  to  sus- 
tain the  Judgment  refusing  the  same. 

The  second  finding  is  objected  to  by  the 
petitioner  on  the  ground  that  the  second 
paragraph  of  the  same  is  a  conclusion  of  law. 
Hayne,  New  Trials,  p.  727,  S  242,  subd.  2, 
states  that:  "It  is  not  always  easy  to  dis- 
tinguish between  conclusions  of  law  and  ulti- 
mate facts.  Each  case  must  depend,  to  a 
great  extent,  upon  Its  own  circumstances, 
and  no  general  rule  can  be  laid  down."  In 
the  case  of  Kahn  v.  Smelting  Co.,  2  Utah, 
371,  the  complaint  alleged  that  the  plaintiS 
and  defendant  were  partners  in  working  a 
mine.  This  was  denied  In  the  answer,  and 
the  court  found  that  there  was  no  partnership 
between  the  parties.  This  finding  was  ob- 
jected to  on  the  ground  that  the  finding  was 
a  conclusion  of  law,  and  that  the  facts  going 
to  establish  or  disprove  the  existence  of  the 
partnership  should  have  been  found.  The 
court.  In  sustaining  the  findings,  said:  "The 
fact  that  there  was  a  partnership  is  the  id- 
tlmate  fact  alleged  In  the  complaint  There 
are  certain  facts  and  conditions  and  circum- 
stances set  out  in  the  complaint,  from  which 
this  ultimate  fact  is  deduced;  that  Is,  there 
Is  In  the  complaint  much  detail  of  mere  evi- 
dentiary facts.  The  material  issue  of  fact  is, 
however,  was  there  a  partnership?  And  the 
flndings  respond  to  this  issue.  This  was  the 
ultimate  fact  to  be  ascertained,  and  it  Is  none 
the  less  a  finding  of  fact  because  drawn  as 
a  conclusion  from  other  facts."  This  decision 
Is  supported  in  Jones  v.  Clark,  42  Cal.  180, 
192.  In  this  case  the  question  involved  w&a 
whether  a  certain  transaction  had  been  rati- 
fied by  the  defendant,  and  the  court,  having 
found  several  facts,  which,  in  the  opinion  of 
the  court,  tended  to  establish  the  fact  of  rati- 
fication, found  as  a  conclusion  from  them  that 
said  transaction  bad  been  fully  ratified.  The 
conrt,  in  passing  upon  said  finding,  said: 
"This  [the  ratification]  was  the  ultimate  fact 
to  be  ascertained,  and  It  is  none  the  less  a 
finding  of  fact  becau.se  It  is  stated  as  a  con- 
clusion from  other  stated  facts."  The  peti- 
tion alleges  that  there  Is  due  and  owing  to  the 
petitioner,  from  Ogden  city,  for  his  salary  as 


night  jailer,  the  sum  of  $113.69.  This  Is  de- 
nied In  the  answer.  The  finding  that  noth- 
ing Is  due  to  the  petitioner,  as  night  jailer, 
for  services  during  the  months  of  January, 
February,  and  March,  is  fully  justified  by  the 
findings  that  the  petitioner  has  been  fully 
paid  for  bis  services  up  to  the  26tb  day  of 
January,  1898;  that  another  apxwintee  at  that 
date  took  possession  of  the  office,  and  has  ever 
since  performed  the  duties 'thereof,  and  that 
the  petitioner  since  that  date  has  not  per- 
formed any  duty  as  night  jailer.  This  being 
80,  it  Is  of  no  consequence,  in  this  case,  wheth- 
er the  portion  of  the  finding  objected  to  is  a 
finding  of  an  ultimate  fact  or  a  conclusion 
of  law.  In  either  event,  the  refusal  to  grant 
the  writ  is  justified. 

The  petitioner  objected  to  the  fifth  finding 
on  the  ground  that  the  finding  that  W.  F. 
Critchlow  was  duly  appointed  to  the  office 
of  night  jailer  is  a  conclusion  of  law,  not  sup- 
ported by  any  fact  found,  and  is  outside  of 
any  issue  made  by  the  pleadings.  In  regard 
to  the  last  objection,  all  of  the  matter  set 
out  in  said  finding  is  alleged  verbatim  in  the 
answer.  Under  the  Code,  all  new  mattei- 
alleged  In  the  answer,  to  which  a  reply  is  not 
required,  is  to  be  deemed  controverted  by  tbo 
adverse  party.  Rev.  St.  g  2996.  This  finding 
is  not  outside  of  the  issues. 

In  regard  to  the  other  objection,  If  the 
word  "duly"  had  been  omitted  from  said 
finding,  there  could  not  have  been  any  plausi- 
ble pretext  that  the  same  is  a  conclusion  of 
law.  The  use  of  that  term  does  not  vitiate 
the  finding.  It  is  simply  a  declaration  that 
in  the  appointment  and  qualification  of  the 
said  Critchlow,  the  steps  required  by  law- 
were  followed.  Had  that,  term  been  omitted, 
this  court  would  not  have  presumed,  in  the 
absence  of  any  evidence.  In  the  case,  or  show- 
ing to  the  contrary,  that  the  appointment 
was  Irregular  and  imauthorlzed.  In  the  case 
of  Fontaine  v.  Railroad  Co.,  54  Cal.  6a0,  the 
court  said:  "The  defendant  answered,  and, 
among  other  things,  denied  that  'at  any  time 
mentioned  In  the  complaint  it  failed  to  make 
or  maintain  a  good  or  sufficient  fence  on 
either  or  both  sides  of  the  railroad  track  and 
property  described  in  said  complaint,  as  re- 
quired by  law,'  and  the  court  found  'that 
during'  the  time  aforesaid  the  said  defendant 
failed  to  make  and  maintain  a  good  and  suf- 
ficient fence  on  either  or  both  sides  of  its 
said  railroad  track  and  property,  as  required 
by  law,  and,  through  the  negligence  of  the 
defendant  in  that  respect  the  locomotives  and 
cars  of  said  defendant  ran  against  and  over 
the  said  cattle  and  horses  of  the  plalntiS,  and 
killed  and  destroyed  the  same.' "  This  hav- 
ing been  objected  to  on  the  ground  that  It 
was  not  the  finding  of  a  fact,  but  a  conclu- 
sion of  law,  the  court  said:  "If  the  court 
had  omitted  the  words,  'as  required  by  law,' 
in  the  above  finding,  It  would  not  be  obnox- 
ious to  criticism  even.  But  as  the  finding, 
with  or  without  those  words,  means  precise- 
ly the  same  thing,  we  think  that  it  may  prop- 
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eriy  be  treated  as  a  sufficient  finding  of  fact." 
The  finding  that  AV.  F.  Critchlow  was  duly 
appointed  as  night  jailer  is  not  a  conclusion  of 
law,  but  a  finding  of  an  ultimate  fact,  which 
was  in  issue.  This  court,  in  the  case  of 
Pratt  V.  Board,  15  Utah,  13,  14,  49  Pac.  750, 
held  that:  "Where  one  has  been  wrongfully 
deprived  of  an  ofilce  by  the  Illegal  appoint- 
ment of  another,  mandamus  will  issue  to  ef- 
fect his  restoration,  even  though  such  ap- 
twintee  be  In  possession  de  facto.  It  is  es- 
sential, however,  to  entitle  a  relator  who  has 
been  removed  to  mandamus  for  his  restora- 
tion, that  he  be  clearly  entitled  de  Jure  to  the 
office  from  which  he  has  been  removed.  It 
la  not  sufficient  that  he  show  himself  to  be 
an  officer  de  facto,  but  he  must  also  show  a 
dear  legal  right,  and  his  failure  to  do  so  will 
warrant  a  refusal  of  the  peremptory  writ;" 
and,  in  support  of  the  above,  quoted  the  fol- 
lowing authorities:  High,  Extr.  Rem.  {  67; 
Lewis  V.  Whittle,  77  Va.  415;  Eastman  v. 
Householder,  54  Kan.  03,  37  Pac.  »89;  Ex 
iparte  Lusk,  82  Ala.  519,  2  South.  140;  Mets- 
lier  V.  Neally,  41  Kan.  122,  21  Pac.  206;  State 
V.  Hewitt,  3  S.  D.  187,  52  N.  W.  875;  Ham 
V.  Board,  142  Mass.  90,  7  N.  K.  540.  The  pe- 
titioner cannot  recover  a  salary  or  compensa- 
tion unless  he  clearly  shows  that  he  is  a  de 
Jure  officer.  Mechem,  Pub.  Off.  8  807.  It  is 
a  well-settled  rule  that  the  writ  of  mandamus 
is  never  granted  In  doubtful  cases,  "and  the 
person  seeking  relief  must  show  a  clear  legal 
right  to  have  the  thing  sought  by  it  done." 
High,  Extr.  Rem.  }  d,  and  cases  cited;  Me- 
chem, Pub.  Off.  f  038.  There  is  nothing  in  the 
record  from  which  we  can  determine  wheth- 
er the  petitioner  is,  or  was  at  any  time  after 
the  appointment  of  the  said  Critchlow,  de 
Jure  night  Jailer,  for  the  reason  that  the  act 
of  1S94,  establishing  the  board  of  police  and 
fire  commissioners,  under  which  he  claims  to 
have  been  appointed,  and  is  entitled  to  hold 
the  office,  and  receive  the  salary  thereof,  does 
not  create  any  such  office,  or  authorize  the 
appointment  of  any  one  to  the  same.  Such 
an  office  could  be  created  only  by  the  city 
council,  in  pursuance  of  section  4  of  said  act, 
which  Is  as  follows:  "The  police  depart- 
ment of  each  city  of  12,000  or  more  inhabit- 
ants shall  consist  of  the  board  hereby  created, 
chief  of  police,  a  captain  of  police,  and  such 
other  officers,  men  and  employees  as  the  city 
council  shall  direct"  It  nowhere  appears, 
and  is  not  alleged  in  the  petition,  that  any 
ordinance  creating  such  office  existed  at  the 
£lme  said  petitioner  was  appointed.  If  any 
jucb  did  In  fact  exist,  the  petitioner  should 
have  alleged  and  proved  the  fact  at  the  hear- 
ing, because  courts  do  not  take  Judicial  cog- 
nizance of  city  ordinance;  as  they  do  of  leg- 
islative enactments.  Unless  such  an  ordi- 
nance existed,  the  board  of  police  and  Are 
commissioners  had  no  authority  to  appoint 
tho  petitioner,  and  under  such  an  appoint- 
ment he  could  not  be  a  de  Jure  olticer,  or  In 
fact  an  officer  at  all.    "A  public  officer  dif- 


fers in  material  particulars  from  public  em- 
ployment, for,  as  said  by  Chief  Justice  Mar- 
shall, although  an  office  Is  an  employment, 
it  does  not  follow  that  every  employment  is 
an  office.  A  man  may  certainly  be  employed 
under  a  contract,  express  or  Implied,  to  per- 
form a  service,  without  becoming  an  officer." 
Mechem,  Pub.  Off.  |  2;  Smith  v.  Mayor,  etc., 
67  Barb.  223;  Opinion  of  Justices  of  Su- 
preme Court,  S  Me.  482;  Norton  v.  Shelby 
Co.,  118  U.  S.  426,  6  Sup.  Ct.  1121;  Hall  v. 
Wisconsin,  103  U.  S.  8;  Olmstead  v.  Mayor, 
etc.,  42  N.  Y.  Super,  Ct.  481.  It  does  not  fol- 
low, because,  as  found  by  the  court,  and  ad- 
mitted in  the  answer,  the  petitioner  was  ap- 
pointed by  the  board  of  police  and  flre  com- 
missioners as  night  Jailer,  and  performed 
services  in  pursuance  of  such  appointment, 
and  was  paid  a  salary  by  the  city,  under  an 
ordinance,  up  to  the  26th  day  of  January, 
1898,  that  he  was  a  de  Jure  officer,  or  an 
officer  at  all.  Unless-tbe  office  of  night  Jail- 
er was  created  by  an  ordinance  of  the  city, 
these  facts  would  only  be  evidence  of  an  em- 
ployment. Smith  V.  Mayor,  etc.,  67  Barb. 
223;  Norton  v.  Shelby  Co.,  118  U.  S.  426-441, 
6  Sup.  Ct.  1121.  One  not  charged  by  law 
with  the  performance  of  public  functions  Is 
not  an  officer,  although  he  may  t>e  engaged 
in  public  employment  A  public  officer  can- 
not exist  in  the  absence  of  a  law  creating  the 
office,  and  prescribing  its  duties.  In  this 
country  an  office  cannot  be  created  by  user: 
it  requires  an  act  of  the  lawmaking  power. 
What  the  tenure  and  duties  of  said  office  are. 
If  it  exists  at  all,  or  whether  the  term  of  the 
petitioner  had  not  expired  at  the  time  the 
said  Critchlow  was  appointed.  Is  not  dis- 
closed by  the  record.  Under  such  an  In- 
definite showing  this  court  Is  unable  to  say 
that  the  petitioner  was  a  de  Jure  officer  at 
the  date  of  the  appointment  of  Critchlow. 
Under  the  state  of  the  record  and  the  findings 
of  fact  it  Is  clear  that  the  court  below  prop- 
erly refused  to  grant  the  writ.  The  Judg- 
ment is  therefore  atflrmed,  wltt  costs. 

BARTCH,  C.  J.,  and  MINER,  J.,  concur. 


(124  Cal.  437) 
FRENNA  V.  SUNNYSIDE  LAND  CO.  et  al. 
(S.  F.  1,362.) 

(Supreme  Court  of  California.    May  18,  18M.) 

MCNICIPAL  COBPORATIOXS — PUBLIC  ImPHOVBJJESTS 

-^LiBS  OP  Assessment — Enoineer's 
Certificate — Record. 
1.  St  1889,  p.  167,  S  9,— an  amendment  to  the 
street-improvement  act,— provides  that  the  cer- 
titicute  of  the  euKineer,  inter  alia,  shall  be  re- 
corded, and,  when  so  recorded,  the  amounts 
assessed  shall  be  a  lien  on  the  lands  assessed. 
A  certificate,  signed  by  the  city  engineer,  stat- 
ed that  a  record  In  his  office  of  a  certain  cer- 
tificate showed  certain  things,  but  did  not 
state  that  he  had  measured  the  work,  or  that  it 
had  been  measured  by  any  one.  and  the  ori.Kinnl 
certilicate  was  siRued  by  an  employfi  who  was 
not  a  depnty.  'Ihvl,  that  the  certificate  was  ia- 
sutllcient  to  create  a  lien. 
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2.  Proof  that  the  fncts  stated  in  a  defective 
certificate  of  the  city  engineer,  required  (St. 
1880,  p.  167)  to  be  recorded  as  a  condition  to 
the  assessment  becoming  a  lien,  are  true,  does 
not  cure  the  defect,  in  that  it  was  not  signed  by 
the  engineer  or  his  deputy. 

3.  Section  11  of  the  street-improvement  act, 
as  pa.ssied  in  1885,  providing  that  no  assessment 
shall  be  held  invalid,  "except  on  appeal  to  the 
city  council,"  for  any  error,  informality,  or 
other  defect  in  any  of  the  proceedings  prior  to 
the  "assessment,"  or  in  the  "assessment  itself," 
does  not  apply  to  section  9,  as  amended  in  18S9, 
in  so  far  as  it  concerns  the  sufficiency  of  the 
certificate  of  the  citjr  engineer,  required  to  be 
recorded  as  a  condition  to  the  assessment  be- 
coming a  lien. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  J.  P.  Frenna  against  the  Sunny- 
side  Land  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

.  Geo.  D.  Shadbourn,  for  appellant.     Morri- 
son.  Foerster  &  Cope,  for  respondents. 

GRAY,  C.  Actions  for  foreclosure  of  Hens 
for  street  work.  Defendants  had  Judgment, 
and  the  plaintiff  appeals.  Plaintiff's  right  to 
recover  In  these  suits  depends  upon  the  va- 
lidity of  the  Uen  which  the  suits  were  brought 
to  foreclose.  This  lien  is  attacked  by  respond- 
ents on  several  grounds,  only  one  of  which 
It  will  be  necessary  to  notice  In  this  opinion. 
Section  9  of  the  street-Improvement  act,  as 
amended  In  1889,  provides:  "Said  warrant, 
assessment  and  diagram,  together  with  the 
certificate  of  the  city  engineer,  shall  be  re- 
corded In  the  office  of  said  superintendent  of 
streets.  When  so  recorded  the  several 
amounts  assessed  shall  be  a  Uen  upon  the 
lands,  lots  or  portions  of  lots  assessed  re- 
spectively for  the  period  of  two  years  from  the 
date  of  said  recording,  unless  sooner  dischar- 
ged." It  would  seem  from  this  that  there  can 
be  no  lien  without  a  certificate  of  the  city 
engineer  being  recorded.  St.  1889,  p.  167. 
The  certificate  here  referred  to  Is  presumably 
the  one  mentioned  in  section  34  of  the  act  (St 
1891,  p.  206),  which  relates  to  surveys  and 
estimates  of  work  to  be  done  under  the  act, 
and  when  signed  by  the  city  engineer  In  his 
official  character  Is  to  be  treated  as  prima 
facie  evidence  of  the  truth  of  Ita  cont  nts 
(Gray  v.  Lucas,  115  Oal.  430,  47  Pac.  354). 
The  plaintiff  put  In  evidence  a  certificate, 
which  he  contends  ffils  the  requirement  of  the 
statute,  and  which  Is  In  words  and  figures  as 
follows: 
"Xo.  1,729.         San  Francisco,  April  3,  1896. 

"I  certify  that  a  record  In  this  office  of  cer- 
tificate Ko.  506,  date  June  15,  1894  for  grad- 
ing, wooden  curbs,  and  macadam  on  Circular 
Ave.,  between  San  Jose  Ave.  and  Flood  Ave., 
shows  that  the  work  was  examined,  and 
found  to  be  practically  to  the  official  line  and 
grade,  average  crown  of  Mac.  6"  above  official 
grade.  Number  of  cubic  yards  of  grading 
circular  line: 


Cut.    Fill. 

San  Jose  to  Snnnyside 108  1.668 

Crossing  of  Sunnyside 414     258 

Sunnyside  to  Acadia 410     353 

Crossing  of  Acadia 850     000 

Acadia  to  Moulton 2,«:«      408 

Crossing  of  Moulton 57  l,43i> 

Moulton  to  Biiden 0,000  1,916 

Crossing  of   linden 508     KO 

Flora  to  Baden 44     687 

Total 5,035  6,988 

"Jas.  McCoy,  C.  S.  Tilton, 

"Cont.  City  Engineer." 

Certificate  No.  596,  referred  to  In  the  fore- 
going certificate,  was  In  the  handwriting  of 
O.  H.  Holcomb,  an  «nploy6,  but  not  a  deputy, 
of  the  city  engineer;  and  the  name  of  the  then 
city  engineer  was  signed  to  such  certificate 
No.  596  by  said  Ilolcomb.  It  was  also  shown 
that  the  surveying  and  measuring  reqalred  by 
the  act  to  be  done  by  the  city  engineer 'was 
In  fact  performed,  by  one  E.  J.  Morser,  an- 
other employ^,  and  not  a  deputy,  of  the  city 
engineer. 

Upon  the  authority  of  Ryan  v.  Altscbul,  103 
Cal.  174,  37  Pac.  339,  and  Rauer  v.  Lowe, 
107  Cal^  229,  40  Pac.  337,  I  think  the  conclu- 
sions reached  by  the  learned  Judge  before 
whom  the  cases  were  tried  are  correct,  and 
I  can  find  no  better  reasons  for  those  conclu- 
sions than  are  contained  in  the  following  lan- 
guage of  the  opinions  rendered  by  the  court 
at  the  trial  and  on  motion  for  a  new  trial,  to 
wit: 

"The  document  which.  In  Rauer  v.  Lowe, 
was  held  to  be  defective,  was  not  signed  by 
the  engineer  or  by  his  deputy.  For  that  rea- 
son it  was  held  to  be  defective.  In  the  cases 
at  bar  the  certificate  was  properly  signed  by 
the  engineer,  but  falls  to  state  that  he  had 
measured  the  work,  or  that  the  work  had  been 
measured  by  any  one.  He  merely  certifies 
what  a  record  of  certificate  No.  596  in  his 
office  states.  Tliat  certificate  was  not  signed 
by  the  engineer  In  office  at  its  date,  but  by  an 
enployg,  who  was  not  a  deputy.  It  was  Just 
such  a  certificate  as  was  held  to  be  insuffi- 
cient In  Rauer  y.  Lowe.  If  the  original  cer- 
tificate No.  596  was  insufficient,  it  seems  very 
clear  that  a  certificate  by  the  engineer  that  It 
states  or  shows  certain  things  Is  equally  so. 
It  is  at  best  but  secondary  evidence  of  the 
contents  of  the  original  certificate.  The  court, 
upon  inspection  of  certificate  No.  596,  is  quite 
as  competent  to  determine  what  it  shows  as 
the  engineer  was,  who  certified  to  what  It 
shows.  The  defective  certificate  Is  not  cured 
by  proof  that  the  facts  stated  therein  are  true. 
It  is  necessary  to  the  creation  of  a  lien  that  a 
proper  certificate  of  the  engineer  be  recorded 
with  the  asses.sment  and  diagram.  In  Rauer 
V.  Lowe,  107  Cal.  233,  40  Pac.  338,  the  court 
say:  'These  certificates,  so  made  and  signed, 
are  Invalid,  and  Insufficient  as  the  basis  of  a 
Uen  upon  property  chargeable  with  the  ex- 
pense of  the  work,  and  therefore  the  evidence 
does  not  sustain  the  finding  that  the  assess- 
ment is  a  lien  upon  the  defendant's  lot.' 
Plaintiff's  counsel  contend  that,  even  assum- 


Digitized  by 


Google 


804 


57  PACIFIO  KEPORXER. 


(Kan. 


lug  the  engineer's  certificate  to  be  Insu^clent, 
yet  by  section  11  of  the  street  law  the  objec- 
tion can  only  be  taken  by  an  appeal  to  the 
board  of  superylsors.  The  portion  of  that 
section  which  Is  relied  on  reads  as  follows: 
'And  no  assessment  shall  be  held  Invalid  ex- 
cept upon  appeal  to  the  city  council,  as  pro- 
vided In  this  section,  for  any  error,  Informali- 
ty or  other  defect  in  any  of  the  proceedings 
prior  to  the  assessment,  or  In  the  assessment 
itself,  where  notice  of  the  Intention  of  the  city 
council  to  order  the  work  to  be  done,  for 
which  the  assessment  is  made,  has  been  actu- 
ally published  in  any  designated  newspaper  of 
said  city  for  the  length  of  time  prescribed  by 
law,  before  the  passage  of  the  resolution  or- 
dering the  work  to  be  done.'  When  section  11 
was  passed  in  1885,  It  was  not  necessary  to 
record  "the  engineer's  certificate.  The  amend- 
ment of  section  9  requiring  such  recording 
was  not  passed  until  1889.  In  passing  section 
11  the  legislature  could  not  have  had  In  mind 
the  certificate  as  being  one  of  the  proceedings 
which  could  only  be  attacked  by  appeal  to 
the  board  of  supervisors.  The  objection  that 
the  engineer's  certificate  was  not  recorded  is 
not  an  objection  to  the  assessment.  The  as- 
sessment is  a  different  thing  from  the  cer- 
tificate. 'Said  warrant,  assessment  and  dia- 
gram, together  with  the  certificate  of  the  city 
engineer,  shall  be  recorded,  etc.  When  -so 
recorded  the  several  amounts  assessed  shall 
be  a  lien,  etc'  I  still  think  that  the  certifi- 
cate in  this  case  Is  Insufficient  It  would  seem 
to  be  a  very  foolish  requirement  of  the  statute 
that  a  certificate  must  be  recorded  If  it  is  un- 
necessary for  it  to  state  anything.  In  Gray  v. 
Lucas,  115  Cal.  430,  47  Pac.  354,  Mr.  Justice 
Harrison  states  that  the  certificate  required  Is 
that  referred  to  In  section  34  of  the  street  law. 
Assuming  that  the  assessment  Itself  was  not 
invalid,  but  that  the  certificate  of  the  en- 
gineer, required  by  law,  was  not  recorded, 
plaintiff  did  not  acquire  any  lien." 

For  these  reasons  I  advise  that  the  judg- 
ment be  affirmed. 

We  concur:    HAYNES,  C;  BRITT,  O. 

! 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  la  af- 
firmed. 

(8  Kan.  App.  802) 

KANSAS  ZINC  MINING  &  SMEL-HNG  CO. 
V.  BROWN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    May  17, 1899.) 

NniSANOB — ^DaMAOES — EVIDKNCB. 

In  an  action  to  recover  damages  for  inju- 
ries to  real  property,  the  petition  specified  the 
number  and  value  of  certain  fruit  and  orna- 
mental trees  claimed  to  have  been  destroyed 
by  gnses  generated  by,  and  permitted  to  escape 
from,  defendant's  zinc  smeltmg  plant,  and  also 
allcKCd  other  damages,  to  the  amount  of  $3,fi00, 
to  the  property.  No  testimony  ai  to  the  alleged 
value  of  the  trees  was  ititroduccd.  and  the 
court,  over  the  objections  of  the  defendant,  ad- 


mitted testimony  as  to  the  value  of  the  prem- 
ises before  and  after  the  injury  complained  of, 
and  instructed  the  jury  that  the  measure  of 
the  plaintift"'8  damage  was  the  difference  be- 
tween the  value  of  the  plaintift''s  property  ire- 
fore  and  after  the  alleged  injury  thereto.  'Beld 
not  error. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Crawford  county; 
Walter  Ia  Simons,  Judge. 

Action  by  Emma  A  Brown  against  the 
Kansas  Zinc  Mining  &  Smelting  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Morris  Cllggltt,  for  plaintiff  In  erron  Pul- 
ler &  Randolph,  for  defendant  in  error. 

MILTON,  J.  In  this  action  the  defendant 
in  error  sought  to  recover  judgment  against 
plaintiff  in  error  In  the  sum  of  $10,000,  as 
damages  for  injury  to  reel  property,  and  the 
trees,  grass,  and  other  improvements  thereon, 
cause  by  the  smoke,  noxious  odors,  and  poi- 
sonous gases  which  escaped  from  the  smelting 
plant  of  plaintiff  in  error.  The  petition  al- 
leged that  the  poisonous  gases  from  the  smelt- 
er were  carried  by  the  prevailing  winds  over 
and  upon  plaintiff's  premises,  and  that  there- 
by 72  fruit  trees,  of  the  value  of  ?50  each, 
and  300  shade  and  ornamental  trees,  of  the 
value  of  ?10  each,  a  vineyard,  shrubbery, 
grasses,  and  other  vegetation,  were  greatly 
injured  or  entirely  destroyed.  It  is  also  al- 
leged that  the  property,  which  consisted  of 
22>^  acres  of  well-improved  land  near  the 
corporate  limits  of  the  city  of  Girard,  was 
rendered  undesirable  as  a  residence  by  reason 
of  the  noxious  gases,  and  that  the  property, 
as  a  whole,  was  damaged  in  the  sum  of  $10,- 
000.  The  smelting  company  answered  with 
a  general  denial,  and  an  allegation  that  the 
smelters  were  located  in  their  present  place 
under  an  agreement  with  Loren  Brown,  the 
husband  of  the  defendant  in  error,  and  that 
the  defendant  In  error  acquired  title  to  the 
land  from  Loren  Brown  by  quitclaim  deed, 
and  with  full  notice  and  knowledge  of  the 
said  agreement  The  reply  contained  a  gen- 
eral denial  only.  The  cause  was  tried  at  the 
March,  1896,  term  of  the  district  court  of 
Crawford  county,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  below  for 
$1,000.  From  the  testimony  the  following 
facts  appear:  The  smelter  was  located.  In  the 
fall  of  1893,  at  a  point  about  75  rods  west 
of  south  of  plaintiff's  premises.  The  prevail- 
ing wind  in  that  locality  is  from  a  southerly 
direction  in  the  spring  and  summer.  Prior  to 
IS.^-!  the  plaintiff's  land  was  exceptionally  de- 
sirable as  a  place  of  residence.  The  Improve- 
ments consisted  of  two-story  dwelling  house, 
a  large  barn,  a  good  orchard  of  apple  and 
other  fruit  trees,  a  vineyard,  shade  trees,  and 
shruljbery.  The  larger  part  of  the  land  was 
set  to  blue  grass  and  clover,  and  was  used 
for  pasture.  The  premises  were  well  kept. 
In  the  spring  and  simimer  of  1894,  the  trees, 
shrubbery,  and  grass  showed  vmmistakable 
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signs  of  Injury.  The  grape  vines  died,  as 
did  also  many  of  the  apple  trees.  The  trees 
that  survived  bore  no  fruit,  and  the  pasture 
failed.  Witnesses  for  the  plaintiff  testified  as 
to  the  value  of  the  property  before  the  loca- 
tion of  the  smelter  and  at  the  time  of  the 
trial.  There  was  no  expert  testimony  as  to 
the  chemical  properties  of  the  gases  from  the 
smelter,  and  no  direct  proof  that  such  gases 
were  capable  of  destroying  vegetation.  The 
testimony  as  to  the  alleged  agreement  be- 
tween Loren  Brown  and  the  smelting  com- 
pany was  confliptlng. 

The  Inference  drawn  by  the  jury,  that  the 
gases  from  the  smelter  occasioned  the  dam- 
ages of  which  the  plaintiff  complained,  ap- 
pears to  us  to  be  Irresistible.  In  this  respect, 
the  verdict  is  amply  supported  by  the  evi- 
dence. 

Counsel  for  plaintiff  In  error  contends  that 
the  court  erred  In  the  admission  of  testimony 
as  to  the  diminished  value  of  the  real  prop- 
erty as  a  whole,  and  Insists  that  the  plain- 
tiff shoold  have  been  required  to  prove  the 
value  of  the  fruit  and  ornamental  trees  which 
Were  alleged  to  have  been  destroyed  by  the 
poisonous  gases.  The  decision  In  Railway 
Co.  V.  Lycan,  67  Kan.  635,  47  Pac.  526, 
and  certain  decisions  by  this  court,  are  cited 
as  sustaining  this  contention.  We  do  not  so 
understand  those  decisions.  In  the  Lycan 
Case  it  was  held  that  damage  to  realty  was 
properly  shown  by  proof  of  the  value  of  the 
trees  destroyed  by  fire.  In  the  syllabus  the 
court  said:  "It  Is  only  where  the  damages 
to  one  part  of  the  land  affect  other  parts,  and 
are  Incapable  of  more  definite  and  direct 
proof,  that  the  evidence  to  necessarily  con- 
fined to  proof  of  the  value  of  the  whole  tract 
before  and  after  the  Injury,  though  the  ac- 
tual damages  can  never.  In  any  cass,  exceed 
the  difference  between  such  values."  In  the 
present  case  the  only  measure  of  a  large  part 
of  the  plaintiff's  alleged  damages  was  to  be 
fonnd  In  the  diminished  value  of  the  real  prop- 
erty as  a  whole.  We  think  the  court  did  not 
err  in  the  admission  of  testimony  showing 
the  value  of  the  property  before  and  after 
the  injury.  For  the  reasons  Just  stated,  we 
hold  that  the  court  did  not  err  In  Instructing 
the  Jury  that  the  measure  of  plaintiff's  dam- 
age was  the  difference  between  the  value  of 
the  real  estate  before  and  after  the  alleged 
Injury  thereto.  The  Judgment  of  the  district 
court  Is  affirmed. 

(8  Kan.  App.  706) 

DICKEBMAN  r.  CRANE  et  al. 

(Oonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    May  17, 1899.) 

Dismissal — Submission  or  Issues. 

1.  The  facts  stated.  'Beld,  that  there  was  a 
final  submission  of  the  case  to  the  trial  court. 

2.  After  a  final  snbmission  of  a  case  to  a 
conrt  or  jnij,  the  plaintiff  has  no  legal  right 
to  dismiss  bis  case  without  prejudice.  It  is  a 
matter  resting  in  the  sound  discretion  of  the 
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court,  and  its  ruling  will  not  be  reversed  unless 
It  appears  that  such  discretion  has  been  abused. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Labette  county; 
A.  H.  Skidmore,  Judge. 

Action  by  Helen  M.  Dlckerman  against  D. 
M.  Ctane  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Wm.  H.  Clark,  for  plaintiff  In  error.  A.  D. 
Neale,  for  defendants  in  error. 

SCHOONOVEB,  J.  The  plaintiff  In  error 
commenced  this  action  in  the  district  court  of 
Labette  county  upon  a  note  and  mortgage, 
praying  for  Judgment  on  the  note  and  fore- 
closure '  of  the  mortgage.  Defendants  filed 
their  answers,  and  plaintiff  her  replies.  At 
the  trial,  defendants  demanded  a  jury  to  an- 
swer such  special  questions  of  fact  as  the 
court  might  submit.  The  plaintiff  In  error 
submitted  25  special  questions,  and  the  court 
submitted  4,  which  were  answered  by  the 
Jury,  accepted  by  the  court,  entered  of  record, 
and  the  Jury  discharged.  Plaintiff  filed  her 
motion  to  set  aside  the  special  findings;  also 
potion  for  judgment  on  special  findings.  The 
defendants  filed  their  motion  for  Judgment 
on  special  findings.  The  record  cobtalns  the 
following  entry:  "Now,  on  this  26th  day  of 
February,  A.  D.  1895,  this  cause  came  on  for 
hearing  upon  the  motion  of  the  plaintiff,  Helen 
M.  Dlckerman,  to  set  aside  the  special  find- 
ings of  the  Jury  heretofore  made  In  this  case. 
Plaintiff  appeared  by  William  H.  Clark,  her 
attorney,  and  defendants  appeared  by  Leroy 
Neale  &  Son,  their  attorneys;  and  the  court, 
having  heard  said  motion,  the  argument  of 
the  respective  counsel,  and  being  fully  ad- 
vised in  the  premises,  doth  overrate  and  deny 
said  motion,  to  which  ruling  and  decision  of 
the  court  plaintiff  duly  excepted  and  excepts, 
and  thereupon  said  plaintiff  moved  the  court 
to  dismiss  said  cause  without  prejudice,  which 
motion  was  by  the  court  overruled  and  de- 
nied, and  to  which  ruling  and  decision  of  the 
court  plaintiff  duly  excepted  and  excepts. 
Thereupon  said  cause  came  on  for  hearing  up- 
on the  motion  of  plaintiff  for  Judgment  upon 
the  special  findings  of  the  Jury,  and  the  court, 
having  heard  the  motion,  the  argument  of  the 
respective  counsel,  and  being  fully  advised  in 
the  premises,  doth  overrule  and  deny  said 
motion,  to  which  ruling  and  decision  of  the 
court  the  plaintiff  duly  excepted  and  excepts. 
And  thereupon,  and  on  the  same  day,  said 
cause  came  on  for  hearing  upon  the  motion 
of  defendants  for  Judgment  upon  the  special 
findings  of  the  Jury  heretofore  found  and  re- 
turned herein;  and  the  court  having  heard  said 
motion,  the  argument  of  the  respective  coun- 
sel, and  being  fully  advised  in  the  premises, 
doth  sustain  said  motion,  and  thereupon  the 
court  doth  order,  adjudge,  and  decree  that 
plaintifTs  said  mortgage  be,  and  hereby  Is, 
canceled,  and  held  for  naught;  that  said  de- 
fendants have  and  recover  of  and  from  said 
plaintiff  the  costs  herein,  taxed  at  $109.75, 
for  which  execution  Is  awarded;  to  which  mi- 
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ing,  decision,  and  Judgment  of  tbe  court  jdaln- 
tlfl  duly  excepted  and  excepts." 

Plaintiff  la  error  presents  bat  one  question: 
Did  the  court  err  In  overruling  plaintiff's  mo- 
tion to  dismiss?  Paragraph  4493,  Gen.  St. 
1889,  provides:  "An  action  may  be  dismissed 
without  prejudice  to  a  future  action:  First, 
by  tbe  plaintiff,  before  tbe  final  submission 
of  tbe  case  to  the  Jury,  or  to  tbe  court,  where 
tbe  trial  is  by  tbe  court."  Upon  tbe  facts  tai 
this  case  we  conclude  that  there  was  such  a 
submission  of  the  issues  as  would  prevent  the 
plaintiff,  as  a  matter  of  right,  under  the  stat- 
ute, from  dismissing  the  case  without  preju- 
dice. The  evidence  was  closed,  the  Jury  bad 
returned  their  findings,  the  case  was  ready 
for  Judgment  This  Is  a  final  submission,  and 
the  plaintiff's  right  to  dismiss  at  this  time 
without  prejudice  rests  in  tbe  discretionary 
power  of  the  trial  court  Railroad  Co.  v.  Dry- 
den,  17  Kan.  278;  Scbafer  v.  Weaver,  20  Kan. 
294;  Mason  v.  Ryus,  26  Kan.  464;  Asbmead 
V.  Asbmead,  23  Kan.  263.  There  was  no 
abuse  of  discretion.  Tbe  Judgment  of  tbe  dis- 
trict court  Is  affirmed. 


(8  Kan    A.  .798) 

MERCHANTS'   INS.  CO.  t.  SHULTS. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. B.  D.    May  17, 1899.) 

Fma  Inbvsahcb— AoBNOT — Rbvocatiok— Nonca 
OF  Cakcbllation. 
An  agency  created  by  tbe  applicant  for  a 
real-estate  loan,  in  a  written  application  and 
contract  with  the  agents  of  the  prospective 
mortgagee,  whereby  such  agents  were  to  pro- 
cure fire  Insurance  on  the  buildings  upon  the 
premises  to  be  mortgaged,  is  held  to  have  been 
revoked  by  the  8ut«e<inent  execution  and  de- 
livery to  such  agents  of  a  mortgage  conforming 
to  the  application  and  contract,  where  the  mort- 
gage contained  a  provision  binding  the  mort- 
gagor to  procure  and  maintain  insurance  for 
the  protection  of  the  mortgagee  in  tbe  amount 
stated  in  the  loan  contract  and  where  such  pro- 
vision was  fully  complied  with  before  the  exe- 
cution and  the  delivery  of  the  mortgage.  And 
where  notice  of  the  cancellation  of  an  insur- 
ance policy  subsequently  written,  to  take  the 
place  of  a  portion  of  tbe  original  insurance,  was 
given  to  such  agents  and  to  their  subagent 
who  procured  the  application  and  contract  for 
the  loan,  and  who,  as  the  agent  of  the  insur- 
ance company,  had  written  the  policy  attempt- 
ed to  l>e  canceled,  held,  that  such  notice  was 
ineffectual  to  relieve  the  company  from  its 
liability  under  the  policy  for  a  total  destraction 
by  fire  of  the  insured  property. 
(Syllabos  by  the  Court) 

Error  from  district  court,  Anderson  county; 
A.  W.  Benson,  Judge. 

Action  by  Jefferson  Sbults  against  the 
Merchants'  Insurance  Company.  Judgment  for 
plaintiff.    Defendant  brings  «rror.    Aflarmed. 

Gates  &  Shinn,  for  plaintiff  In  error.  L.  H. 
Johnson  and  T.J. Hudson,  for  defendant  in 
error. 

MILTON,  J.  In  this  action  the  defendant 
In  error  obtained  a  Judgment  against  the 
plaintiff  in  error  In  the  sum  of  $1,133.83,  tbe 
fice  value  of  an  Insurance  policy,   tbe  in- 


terest thereon,  and  a  further  Judgment  for 
$90  as  an  attorney's  fee.  Tbe  case  was 
tried  in  Anderson  county  on  a  change  of  venue. 
It  appears  that  in  March,  1893,  Johnson  Bros. 
&  Browning  were  engaged  in  a  mortgage-loan 
business  at  Yates  Center,  where  Browning  was 
also  the  local  agent  for  a  number  of  Insur- 
ance companies,  including  tbe  plaintiff  In 
error.  Tbe  firm  acted  as  soliciting  agents  to 
procure  applications  and  contracts  for  mort- 
gage loans  for  Angell  Matbewson  &  Co.,  of 
Parsons,  who  were  tbe  state  agents  of  tbe 
Mutual  Benefit  Life  Insurance  Company.  In 
March,  1893,  Jefferson  Sbults,  through  tbe 
agency  of  Browning,  made  application  to 
Mathewson  &  Co.,  for  a  loan  of  ^,500,  and 
executed  a  written  contract.  In  part  as  fol- 
lows: 'To  Angell  Matbewson  &  Co.,  Parsons. 
Kansas:  I  hereby  appoint  yon  my  agent  and 
my  attorney  to  negotiate  for  me  a  loan  o( 
$4,500  for  6  years,  with  |3,300  Insurance,  and 
with  interest  at  7%  per  cent,  per  annum,  pay- 
able semiannually,  to  be  secured  by  mortgage 
or  mortgages,  of  form  required  by  you,  npon 
the  following  real  estate,  situate  in  Woodson 
county,  Kansas."  Tbe  contract  aiid  applica- 
tion were  forwarded  by  Browning  to  Matbew- 
son &  Co.,  who  accepted  the  same,  and  pre- 
pared a  mortgage  accordingly,  which  was  on 
the  18th  day  of  April  thereafter  executed  and 
acknowledged  by  Sbults  and  wife  before 
Browning,  as  a  notary  public.  Tbe  mortgage 
was  for  $4,500,  and  the  Mutual  Benefit  Life 
Insurance  Company  was  tbe  grantee  therein. 
The  Instrument  was  filed  for  record  on  tbe 
day  of  its  execution,  and  on  June  16th  there- 
after the  grantee  therein  duly  executed  a  re- 
lease thereof,  which  release  was  filed  for  rec- 
ord on  the  4th  day  of  tbe  following  August 
Tlie  mortgagre  contained  a  clause  whereby  the 
mortgagors  agreed  to  procure  and  maintain 
Insurance  on  the  buildings  upon  tbe  mort- 
gaged premises  to  tbe  extent  of  $3,300,  with 
the  loss.  If  any,  payable  to  the  mortgagee. 
On  tbe  day  tbe  contract  for  the  loan  was  ex- 
ecuted by  Sbults,  he  was  Informed  by  Brown- 
ing that  the  latter  could  write  tbe  Insurance 
referred  to  in  tbe  contract  in  tbe  compa- 
nies he  represented.  Thereupon  Sbults  paid 
Browning  $40.50,  that  sum  being  tbe  premium 
for  fnsurance  to  tbe  amount  of  $3,300  for  five 
years.  Tbe  policy  was  afterwards  written 
by  Browning  in  the  American  Insurance  Com- 
pany, and  was  forwarded  by  him  to  Matbew- 
son &  Oo.  Afterwards  the  Insurance  com- 
pany requested  Browning  to  "cancel  off" 
$1,000  of  the  $2,000  insurance  that  bad  been 
placed  on  Sbults'  bam,  and  this  be  according- 
ly did  on  May  3,  1803,  and  on  the  same  day 
wrote  the  policy  upon  which  this  action  Is 
based.  The  next  day  be  wrote  to  Sbults,  In- 
forming bini  of  the  change  in  the  policies,  and 
Sbults  testified  that  he  acquiesced  in  such 
change.  On  May  26tb  Browning  received  no- 
tice from  tbe  Merchants*  Insurance  Company 
to  cancel  its  policy,  which  notice  was  tbe 
same  day  communicated  to  Mathewson  &  Co. 
Tbe  policy  contained  a  stipulation  reserving 
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the  right  of  cancellation  on  five  days'  notice. 
The  mortgage  clause  attached  to  the  policy  re- 
quired ten  days'  notice  to  the  mortgagee  prior 
to  canceUatlon.  Un  June  3d,  Mathewson  &  Co. 
returned  the  policy  to  Browning,  as  requested 
by  him.  Barly  In  the  morning  ot  Sunday, 
Jnne  4th,  the  barn  was  struck  by  lightning 
and  totally  destroyed.  On  the  next  day  Brown- 
ing purported  to  cancel  the  policy.  On  Jane 
5th  Sbults  learned  that  his  barn  had  been 
burned,  and  the  next  day  called  on  Browning 
to  Inquire  regarding  the  Insurance.  Then,  for 
the  first  time,  he  was  informed  as  to  the  ac- 
tion of  the  company  and  of  Browning  In  re- 
spect to  the  cancellation  of  the  pcdlcy.  The 
return  premium  was  not  paid  over  to  Shults 
prior  to  the  trial  of  the  action.  Johnson  Bros. 
&  Browning  received  from  Mathewson  &  Oo. 
a  commission  upon  the  loans  made  through 
their  agency.  The  firm  had  no  connection 
with  Browning's  insurance  business. 

Counsel  for  plaintiff  in  error  make  the  fol- 
lowing claim  in  their  brief:  "(1)  The  policy 
never  became  a  binding  obligation  of  the  In- 
surance company,  for  the  reason  that  when 
countersigned  by  Browning,  and  delivered  to 
Angell  Mathewson  &  Co.,  he  was  acting  for 
and  In  the  Interest  of  Shults,  and  not  as  the 
agent  of  the  Insurance  company;  and  (2)  tf 
Issued  by  Browning,  as  agent  of  the  company, 
in  the  usual  course  of  his  employment,  it  be- 
came inoperative  at  the  expiration  of  five  days 
from  the  receipt  of  notice  of  cancellation  by 
Angell  Mathewson  &  Co."  In  considering 
this  claim,  it  is  Important  to  note  that  the  in- 
surance policy  imder  which  Shults  recovered 
Judgment  was  Issued  after  the  execution  and 
delivery  of  the  mortgage,  and  that  the  mort- 
gage itself  covered -the  whole  matter  ot  the  In- 
surance to  be  maintained.  It  thus  appears 
that  the  clause  in  the  loan  contract  concerning 
insurance  had  wholly  lost  Its  force,  and  that 
the  agency  on  the  part  of  Mathewson  &  Co. 
in  respect  to  Insurance,  If  such  agency  ever 
existed,  was  revoked  and  at  an  end.  After 
the  mortgage  was  «ecuted  and  delivered, 
service  of  notice  of  the  cancellation  of  the  In- 
surance policy  upon  Mathewson  &  Co.  did  not 
bind  Shults.  As  the  firm  of  Johnson  Bros.  & 
Browning  were  merely  soliciting  agents  for 
Mathewson  &  Co.  in  respect  to  tlie  Shults 
loan,  their  agency  was  wholly  at  an  end  with 
the  completion  of  the  loan  transaction,  and 
Browning  was  in  no  wise  agent  of  Shults  at 
the  time  the  insurance  policy  In  question  was 
written.  "The  appointment  of  one  as  agent 
to  procure  Insurance  does  not  authorize  him 
to  accept  notice  of  cancellation  of  the  policy 
procured  by  him  tmder  such  authority."  As- 
surance Oo.  V.  Cooper,  6  Colo.  App.  25,  40  Pac. 
147.  See,  also,  Hermann  v.  Insurance  Co.,  100 
X.  T.411,  3  N.K  341;  Insurance  Co.  v.  Fore- 
helmer,  86  Ala.  541,  5  South.  870;  Insurance 
Oo.  V.  TurnbuU,  86  Ky.  230,  5  S.  W.  542;  Mu- 
tual Assur.  Soc.  of  Virginia  v.  Scottish  Union 
&  National  Ins.  Co.,  84  Va.  116,  4  S.  E.  178. 

We  think  the  court's  Instructions  correctly 
and  completely  cover  the  Issues  presented  by 


the  pleadlngns  and  the  evidence,  and  we  per- 
ceive no  error  In  refusing  the  instructions 
asked  for  by  the  defendant. 

The  allowance  of  an  attorney's  fee  was 
proper.  Assurance  Co.  v.  Bradford  (Kan. 
Sup.)  55  Pac.  335;  Insurance  Co.  v.  Bayha 
(Kaa  App.)  55  Pac.  474.  The  Judgment  of  the 
district  court  is  affirmed. 


(6  Idaho,  690)  ' 
PROUT  et  al.  v.  MOUNCK  et  al. 
(Supreme  Court  of  Idaho.     May  26,  1899.) 
Afpbai. — Rbhsakiko. 
A  petition  for  rehenring  will  not  lie  in  case 
of  preliminary  or  interlocutory  orders  made  by 
the  supreme  court.    It  is  only  in  case  of  a  final 
decision  that  petitions  for  rehearing  will  be  con- 
sidered. 
(Syllabus  by  the  Court.) 

Action  by  Mary  A.  Prout  and  others  against 
Eva  K.  Motmce  and  others.  Judgment  for 
plaintiffs.  Petition  for  rehearing  of  a  motion, 
and  order  made  thereunder,  directing  Judge  to 
settle  bill  of  exceptions  in  the  cause,  which 
is  tried  by  his  predecessor.    Denied. 

Eugene  O'Neill,  for  petitioners.  Jas.  W. 
Keld,  for  respondents. 

QUARLES,  J.  The  defendants  pressnted  to 
this  court,  April  10,  1899,  a  petition,  duly  veri- 
fied by  the  oath  of  James  W.  Reld,  in  which 

I  the  following  allegations  are  made,  to  wit: 
"First.  That  he  Is  the  attorney  of  Eva  K. 
Mounce  et  al.,  In  a  certain  action  which  has 
long  since  been  pressed  to  Judgment  in  the 
district  court  of  the  Second  Judicial  district 
in  and  for  the  county  of  Nez  Perce  and  state 
of  Idaho,  wherein  Mary  A.  Prout  et  al.  are 
plaintiffs  and  Eva  K.  Mounce  et  al.  are  de- 
fendants. Second.  That  In  said  cause  Judg- 
ment has  been  heretofore  rendered  in  favor 
of  plaintiffs,  and  against  the  defendants,  such 
Judgment  having  been  rendered  on  or  about 

the  day  of  ,  189-.    Third.  That 

thereafter,  and  after  the  rendition  of  said 
Judgment,  your  petitioner,  as  the  attorney  for 
Eva  K.  Motmce  et  al.,  being  desirous  of  ap- 
pealing from  such  Judgment  and  decree,  caus- 
ed to  be  prepai*ed  and  served,  within  the  time 
allowed  by  the  original  agreement  between 
counsel  for  the  respective  parties  in  said 
cause,  and  the  extensions  thereof,  and  caused 
such  bill  of  exceptions  and  settlement  of  the 
cause  to  be  served  upon  the  counsel  for  the 
different  parties,   who  has  drafted  and  pre- 

I  sented  his  objections  thereto.  Fourth.  That 
upon  several  and  divers  and  sundry  occasions 
your  petitioner  has  asked  to  have  the  said  bill 
of  exceptions,  together  with  the  prepared 
amendments  thereto,  heard,  determined,  set- 
tled, and  allowed,  and  has  had  several  times 
and  dates  fixed  for  the  settlement  and  allow- 
ance thereof,  all  of  which  were  so  fixed  by 
the  Judge  of  the  district  court  of  the  Second 
Judicial  district  In  and  for  the  state  of  Idaho, 
and  that  at  each  such  times,  for  some  reason 
beyond  the  control  of  your  petitioner,  the  said 
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bin  of  exceptions,  with  the  prepared  amend- 
ments, has  been  deferred;  that  the  Judge  who 
tried  said  cause  Is  W.  O.  Piper,  formerly  judge 
of  the  district  court  of  the  Second  judicial 
district  of  the  state  of  Idaho;  that  the  term 
of  office  of  the  said  W.  G.  Piper  has  expired, 
and  that  your  petitioner  Is  Informed,  and  so 
states,  that  the  said  W.  O.  Piper  has  removed, 
or  is  about  to  remove,  from  the  state  of  Idaho, 
and  has  been  absent  froiu  the  state  of  Idaho 
for  quite  a  number  of  weelcs  last  passed;  that 
he  at  present  Is  at  Moscow,  Latah  county, 
Idaho,  his  former  residence  In  this  state,  but 
Is  practically  unable  to  attend  to  any  busi- 
ness whatever,  on  account  of  indisposition  and 
sickness.  Fifth.  That  your  petitioner  is  fur- 
ther Informed  and  so  states  that  the  said  W. 
G.  Piper,  Judge  who  tried  said  cause,  will  not 
himself  fix  any  definite  time  for  the  settle- 
ment and  allowance  of  said  bill  of  exceptions, 
and  that  the  same  baa  now  been  pending  be- 
fore the  said  Judge,  both  before  and  since  the 
expiration  of  his  term  of  office,  for  many 
months.  Tour  petitioner  further  states  that 
unless  this  court  will  make  an  order  desig- 
nating how,  when,  where,  and  by  whom  the 
said  bill  of  exceptions  and  settlement  of  the 
cause,  as  proposed  by  your  petitioner,  togeth- 
er with  the  amendments  thereto,  as  presented 
by  opposite  counsel,  can  be  heard,  settled,  and 
determined,  that  it  will  be  practically  impos- 
sible to  perfect  such  appeal  at  any  time;  that 
your  petitioner  believes  that  his  clients  have 
a  good  and  meritorious  cause  on  appeal,  and 
Is  desirous  of  presenting  the  some  for  jreview 
to  the  supreme  court  of  the  state  of  Idaho. 
Wherefore  your  petitioner  asks  that  this  hon- 
orable court  make  an  order  specifying  when, 
where,  before  whom,  and  in  what  manner  the 
said  proposed  bill  of  exceptions  and  settle- 
ment, together  with  the  amendments  proposed 
thereto,  shall  be  settled  and  allowed,  and  for 
such  other  order  as  is  meet  In  the  premises. 
[Signed]  Jas.  W.  Reid."  This  court  consid- 
ered the  petition,  and  made  an  order  direct- 
ing that  the  "Honorable  Edgar  0.  Steele, 
Judge  of  the  Second  Judicial  district  of  the 
state  of  Idaho,  be,  and  he  is  hereby,  appoint- 
ed and  directed,  at  his  earliest  convenience,  to 
settle  the  said  bill  of  exceptions,  and,  when 
80  settle<l,  to  certify  the  same  as  provided  by 
law."  The  plaintiffs  now  file  a  petition,  in 
which  it  Is  alleged  that  the  Judgment  In  the 
action  was  entered  April  17,  1897,  and  aver- 
ring facts  showing  that  the  defendants  were 
guilty  of  laches  in  not  procuring  a  settlement 
of  the  bill  of  exceptions;  that  plaintiffs  had 
attended  at  divers  times  and  places  pursuant 
to  notice  to  be  present,  upon  which  occasions 
defend.ints  made  no  efforts  to  have  the  bill 
of  exceptions  settled;  and  ask  for  a  rehearing 
of  the  motion  for  said  order,  principally  on 
the  ground  that  no  notice  of  the  application 
for  said  order  was  given  to  them. 

We  cannot  entertain  petitions  for  rehearing 
In  cases  of  preliminary  motions.  To  do  so, 
we  would  be  continually  harassed  with  such 
applications,  and  the  archives  of  the  court 


would  soon  be  plethoric  with  papers  of  no 
value  or  utility  to  any  one.  The  roles  wisely 
provide  for  petitions  for  rehearing  from  the 
final  decision  of  this  court  In  case  of  an 
erroneous  order  made  In  a  preliminary  matter, 
whether  procured  by  deception  or  otherwise, 
the  party  aggrieved  can  have  bis  remedy 
when  the  cause  comes  here  upon  Its  merits. 
But  we  cannot  now  determine  in  this  case 
whether  the  right  of  appeal  baa  been  lost  or 
not,  or  whether  the  bill  of  exceptions  should 
be  settled  or  not  If  the  right  of  appeal  is 
barred  by  limitation.  It  would  seem  an  idle 
and  useless  thing  to  settle  defendants'  bill  of 
exceptions,  yet  we  cannot  see  how  the  plain- 
tiffs can  be  prejudiced  by  such  settlement. 
Counsel  for  petitioner  cites  us  to  Hayne,  New 
Trial  &  App.  i  165;  Boggs  v.  Clark,  37  CaL 
236;  Chabot  v.  Tucker,  38  Cal.  434;  and 
Hopkins  V.  Railroad  Co.,  44  Cal.  389,— which 
authorities  we  have  carefully  examined,  but 
fall  to  see  their  relevancy  to  the  matter  be- 
fore vs.  The  authorities  cited  relate  to  the 
discretion  of  the  trial  court  in  granting  a  new 
trial  or  In  dismissing  a  motion  for  new  trial. 
They  possibly  suggest  the  remedy  open  to  the 
petitioners  here.  We  would  not  have  filed  an 
opinion  In  this  matter,  but  to  call  the  atten- 
tion of  the  bar,  and  especially  of  counsel  In 
this  case,  to  the  Impropriety  of  filing  a  peti- 
tion for  rehearing  in  the  matter  of  interlocu- 
tory orders  In  this  court  Hereafter  we  will 
only  notice  petitions  for  rehearing  in  proper 
cases. 

HUSTON,  0.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(6  Idaho,  5«)> 
QUATLE  V.  GLENN  et  aL 
(Supreme  Court  of  Idaho.    May  11,  1899.) 
JuBisDioTJON  or  Justices'  Courts. 

1.  Under  the  provisions  of  section  3S51,  Rev. 
St.,  justices'  courts,  in  actions  arising  6n  con- 
tract for  the  recovery  of  money  only,  have  ju- 
risdiction where  the  sum  claimed  does  not  ex- 
ceed the  sum  of  $300. 

2.  The  sum  claimed.  Including  damages  or 
principal  and  Interest  thereon,  caimot  exceed 
the  sum  of  |300. 

3.  Section  22,  art.  5,  Const  Idaho,  fixes  the 
maximum  beyond  which  the  legislature  cannot 
go  in  fixing  such  jurisdiction  as  to  value  of 
property  claimed  or  amount  in  controversy. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Bear  Lake  coun- 
ty;  D.  W.  Standrod,  Judge. 

Suit  by  WlUiam  Quayle  against  T.  L.  Glenn 
and  others.  Judgment  for  defendants.  Plain- 
tiff appeals.     Reversed. 

John  A.  Bagley,  for  appellant  Allen  Miller 
and  T.  L.  Glenn,  for  respondents. 

SULLIVAN,  J.  This  suit  waa  brooght  to 
perpetually  enjoin  the  enforcement  of  a  judg- 
ment entered  in  a  Justice's  court  against  ap- 
pellant for  the  sum  of  $401.80  damages.  Tbe 
complaint  in  said  court  prayed  for  Judgment 
for  tbe  sum  of  $291.35  principal,  and  Interest 
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claimed  to  be  due  thereon,  amounting  to  |110.- 
45,  making  a  total  demand  of  $401.80,  all  of 
which  appears  from  the  Judgment  roll.  The 
question  as  to  the  Jurisdiction  of  the  Justice 
of  the  peace  to  enter  Judgment  was  not  raised 
in  the  court  below,  but  it  Is  a  question  that 
may  be  raised  at  any  time.  In  deciding  this 
question,  we  have  examined  the  laws  of  con- 
gress pertaining  to  the  creation  of  Idaho  ter- 
ritory, and  acts  amendatory  thereof,  and  we 
find  that  section  1927,  Rev.  St.  U.  S.,  an  found 
7n  page  38,  Rev.  St.  Idaho  1887,  provides  that 
Justices  of  the  peace  "shall  not  have  •Juris- 
diction of  any  matter  In  controversy,  where 
the  debt  or  sum  claimed  exceeds  three  hun- 
dred dollars."  The  legislature  of  the  then 
territory  of  Idaho,  In  defining  the  Jurisdiction 
of  Justices  of  the  peace,  uses  substantially  the 
same  language  used  in  said  act  of  congress. 
It  is  provided,  among  other  things,  in  section 
3S51,  Rev.  St.  that  the  Jurisdiction  of  a  Jus- 
tice's court  shall  extend  to  actions  arising  on 
contract  for  the  recovery  of  money  only, 
where  the  sum  claimed  does  not  exceed  the 
sum  of  $300.  The  $300  Includes  the  inter- 
est, If  any  be  due,  as  well  as  the  principal 
debt  sued  for.  The  acts  of  congress  relating 
to  Idaho  territory,  commonly  known  as  the 
"Organic  Act,"  was  the  supreme  law  of  Ida- 
ho at  the  time  of  the  adoption  of  the  Revised 
Statutes  of  Idaho  (1887),  and  the  legislature, 
in  adopting  said  section  3661,  merely  re-en- 
acted the  provisions  of  said  organic  act  so  far 
as  the  point  under  consideration  is  concerned. 
Had  congress  or  the  legislature  intended  to 
exclude  the  Interest  due  on  claims  sued  for, 
apt  words  to  that  effect  would  have  been 
used,  as  was  done  In  fixing  the  Jurisdiction 
of  probate  courts.  Section  1907,  Rev.  St.  U. 
S.  fsee  nnffo  30.  Rev.  St  Idaho  1887).  autnor- 
ized  probate  conrts  of  Idaho  territory  as  fol- 
lows: "To  bear  and  determine  all  civil  causes 
wherein  the  damage  or  debt  claimed  does  not 
exceed  the  sum  of  five  hundred  dollars,  ex- 
clusive of  interest."  And  the  legislature  of 
Idaho  territory,  in  section  3841,  Id.,  used  sub- 
stantially the  same  words  in  fixing  the  Juris- 
diction of  probata  courts.  The  words  "ex- 
clusive of  interest"  are  used  in  fixing  the 
Jurisdiction  of  probate  courts,  while  in  fixing 
the  Jurisdiction  of  Justices'  courts  those  words, 
are  not  used.  Had  congress  or  the  legislature 
intended  to  exclude  Interest  when  fixing  the 
jurisdiction  of  the  last-named  courts,  the 
words  "exclusive  of  interest"  would  have 
been  used,  as  was  done  in  fixing  the  Jurisdic- 
tion of  probate  courts.  It  lias  been  suggested 
that  section  22  of  article  5  of  the  constitution 
of  Idaho,  adopted  in  1890,  extends  the  Juris- 
diction of  Justices  of  the  peace  to  $300  "ex- 
clusive of  interest."  Said  section  provides  as 
follows:  "Justices  of  the  peace  shall  have 
such  Jurisdiction  as  may  be  conferred  by  law, 
but  they  shall  not  bave  Jurisdiction  of  any 
cause  wherein  the  value  of  the  property  or  the 
amonnt  in  controversy  exceeds  the  sum  of 
three  hundred  dollars,  exclusive  of  interest, 
nor  where  tbe  boundaries  or  title  to  any  real 


property  shall  be  called  In  question."  That 
section  does  not  extend  the  Jurisdiction  of  Jus- 
tices of  the  peace  to  the  sum  of  $300  ex- 
clusive of  interest  It  is,  however,  a  limita- 
tion on  the  legislature,  and  prohibits  the  fixing 
of  said  JurisdiL'tion  beyond  the  sum  of  $300 
exclusive  of  interest  It  declares  that  Justices 
of  the  peace  shall  have  such  Jurisdiction  as 
may  be  conferred  by  law,  not  exceeding  $300 
exclusive  of  interest  The  provisions  of  said 
section  3851,  Rev.  St  Idaho  1887,  was  con- 
tinued in  force  by  the  provisions  of  section  2, 
art  21,  Const  Idaho,  as  its  provisions  are  not 
repugnant  to  any  of  the  provisions  of  the  con- 
stitution. As  the  Justice  of  the  peace  did  not 
have  Jurisdiction  to  enter  the  Judgment 
sought  to  be  enjoined.  It  is  absolutely  void, 
and  for  that  reason  the  Judgment  appealed 
from  must  be  reversed,  and  tbe  cause  remand- 
ed, with  Instructions  to  set  aside  the  same, 
and  to  enter  Judgment  as  prayed  for  by  ap- 
pellant in  his  complaint,  perpetually  enjoin- 
ing the  enforcement  of  said  Judgment  entered 
by  said  Justice  of  the  peace.  As  the  ques- 
tion of  the  Jurisdiction  of  said  Justice  of  the 
peace  to  enter  said  Judgment  was  not  raised 
in  the  court  below,  It  is  ordered  that  each 
party  pay  his  own  costs  on  this  appeal. 

HUSTON,  C.  J.,  and  QUARLES,  J.,  concur. 


«  Idaho.  GE2) 
OOOBOOK  V.  NIXON  et  al. 
(Supreme  Court  of  Idaho.     May  11,  1899.) 

AfPBJ>L  —  RbVIBW  —  DSDKIOCS  JCDOMBNT  —  EnTBT 
BY   CONSXHT. 

1.  Plaintiff  bro.nght  action  upon  a  usurious 
contract.  Judgment  was  entered  upon  stipula- 
tion of  parties  in  favor  of  plaintiff  as  prayed 
in  the  complaint,  from  which  defendant  appeal- 
ed. 'Beld  that,  the  judgment  so  entered  being  in 
contravention  of  the  usury  laws  of  the  state, 
the  same  was  erroneous, 

2.  The  general  rule  that,  where  judgment  is 
entered  upon  the  agreement  and  consent  of  par- 
ties, appeal  will  not  lie,  does  not  apply  to  o 
case  where  such  agreement  and  jud^ent  is 
in  contravention  of  the  positive  provisions  of  a 
statnte. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty;  W.  G.  Piper,  Judge. 

Action  by  A.  W.  Ocobock  against  Lewis  C. 
Nixon  and  Rebecca  Nixon.  Judgment  for 
plalutitr  and  defendants  appeal.    Reversed. 

James  W.  Reid,  for  appellants.  James  W. 
Poe  and  Jas.  E.  Babb,  for  respondent 

HUSTON,  C.  J.  This  action  was  brought 
to  foreclose  a  mortgage  on  real  property.  No 
answer  was  filed  by  the  defendants,  or  either 
of  them.  Judgment  and  decree  of  foreclosure 
were  entered  under  a  stipulation  of  the  par- 
ties. By  the  terms  of  tbe  stipulation  It  is 
agreed  "that  tbe  plaintiff  may  have  Judgment 
and  decree  as  prayed  for  in  his  complaint,  and 
that  no  execution  or  order  of  sale  shall  issue 
thereon  tmtil  the  expiration  of  five  months 
from  tbe  rendition  of  said  decree."    Decree 
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and  judgment  were  rendered  In  accordance 
with  such  stipulation  on  April  7,  1808.  The 
notes  and  mortgage  sued  on  are  set  forth  in 
the  complaint  by  copy,  from  which  it  appears 
that  the  same  come  within  the  inhibition  of 
the  usury  statutes  of  Idaho  and  the  ruling  of 
this  court  In  the  cases  of  Trust  Co.  v.  Hoff- 
man, 49  Pac.  S14,  and  Same  v.  McGregor,  51 
Pac.  IM.  But  It  is  urged  that,  as  this  ques- 
tion was  not  raised  in  the  lower  court,  it  can- 
not be  made!  a  subject  of  review  In  the  appel- 
late court;  that  the  error,  if  any  was  commit- 
ted, was  by  the  consent  of  both  parties,  with  a 
foil  knowledge  of  all  the  facts,  and  in  fact  was 
not  the  error  of  the  court,  but  of  the  parties, 
and  is  not,  therefore,  subject  to  appeal.  This 
position  of  respondent  seems  to  be  supported 
by  abundant  authority,  and  is,  we  think,  the 
general  rule.  But  the  case  at  bar  presents 
some  peculiar  features,  which  would  seem  to 
except  it  from  the  operation  of  the  general 
rule.  Section  1268,  Rev.  St.,  provides:  "If 
it  Is  ascertained  in  any  suit  brought  on  any 
contract,  that  a  rate  of  Interest  has  been  con- 
tracted for  greater  than  Is  authorized  by  this 
chapter,  either  directly  or  indirectly.  In  money 
or  In  property,  such  contract  works  a  forfei- 
ture of  ten  cents  on  the  hundred  by  the  year, 
and  at  that  rate,  upon  the  amount  of  such  con- 
tract, to  the  school  fund  of  the  county  In 
which  the  suit  is  brought,  and  the  plaintiff 
must  have  judgment  for  the  principal  sum, 
less  all  payments  of  principal  or  Interest  there- 
tofore made  and  without  interest  or  costs. 
The  court  must  render  judgment  in  said  action 
for  ten  per  cent  per  annum  upon  the  entire 
principal  of  said  contract,  against  the  defend- 
ant In  favor  of  the  territory  (state),  for  the 
use  of  the  school  fund  of  the  county,  whether 
the  unlawful  Interest  Is  contested  or  not;  and 
In  no  case  where  unlawful  Interest  Is  con- 
tracted for,  must  the  plaintiff  have  judgment 
for  more  than  the  principal  sum  less  the  pay- 
ments already  made,  whether  the  unlawful 
Interest  be  incorporated  with  the  principal 
sum  or  not."  Can  the  provisions  of  this  stat- 
ute, and  the  duty  of  the  court  thereunder,  be 
abrogated  by  stipulation  of  the  parties?  We 
think  not  Statutes  against  usury  are  penal 
In  their  character,  and  where,  as  In  this  state. 
It  Is  provided  that  the  penalty,  or  a  part  there- 
of, shall  go  to  the  state  or  to  the  school  fund 
of  the  county,  and  Imposes  upon  the  court  the 
duty  of  rendering  judgment  for  such  penalty, 
such  duty  cannot  be  evaded,  to  the  Injury  of 
the  state  or  the  school  fund,  by  stipulation  of 
parties.  The  plaintiff  seeks  a  judgment  upon 
a  usurious  contract  The  statute  makes  It  the 
duty  of  the  court  whenever  the  nature  of  a 
contract  sued  upon  Is  ascertained  to  be  usu- 
rious under  the  statute,  to  render  judgment 
for  the  penalty.  The  law  leaves  the  court  no 
discretion  in  this  matter.  It  directs  the  judg- 
ment It  shall  enter,  and  any  other  or  different 
judgment  Is  erroneous.  The  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded, with  direction  to  enter  judgment  in 
accordance  with   the  provisions  of   section 


12G6,  Rev.  St  Idaho.    No  costs  allowed  appel 
lants. 

QUARLES  and  SULLIVAN,  JJ.,  concur. 


(6  Idaho,  636) 
COOMBS  V.  COLLINS. 
(Supreme  Court  of  Idaho.     May  8,  1899.) 

PBOBJ.TE    COUBT— EZSCCTION  —  SsBVIOS    BT  CO»- 
BTABLB — Fk^USULSKT   CoHVBTAMOB — DMUASO, 

1.  In  certain  cases,  a  constable  may  execute 
and  return  an  execution  Issued  out  ot  a  probate 
court,  and  may  justify  under  It,  if  It  U  valid 
on  its  face. 

2.  Under  the  prorlsions  of  section  9021,  Rev. 
St.,  the  transfer  of  the  personal  property  de- 
scribed In  the  complaint  was  void,  as  asainst 
the  creditors  of  the  seller  thereof. 

3.  Under  the  facts  of  this  case,  no  demand 
was  necessary  before  beginning  this  action. 

(SylUbns  hr  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  Milton  Coombs  against  J.  R.  Col- 
lins. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

Clay  McNamee  and  Forney,  Smith  &  Moore, 
for  appellant.  S.  S.  Denning  and  Warren 
Truitt,  for  respondent 

SULLIVAN,  J.  This  Is  an  action  for  the 
wrongful  taking  and  detention  of  certain  per- 
sonal property.  It  appi'ara  from  the  tran- 
script that  a  judgment  was  entered  In  the  pro- 
bate court  of  Latah  county  against  C.  A.  Chris- 
topher, and  In  favor  of  C.  A.  Burror,  for  the 
sum  ot  $260.40,  and  execution  was  Issued 
thereon,  directed  to  the  sheriff  or  any  consta- 
ble of  said  county,  commanding  them  to  make 
said  judgment  and  costs  out  of  the  property 
of  said  Christopher.  The  execution  was 
placed  In  the  hands  of  J.  B.  Collins,  the  de- 
fendant herein,  who  was  a  qualified  and  act- 
ing constable  of  Jullaetta  precinct  In  said 
Latah  county,  for  service..  Said  constable 
thereafter  levied  the  same,  as  shown  by  his 
return,  on  127  sacks  of  wheat  17  sacks  of 
beans,  400  fir  posts,  and  4  ^ns  of  bay,  which 
property  was  thereafter  sold  by  him,  and  the 
proceeds  applied  on  said  judgment  It  also 
appears  that  said  property,  when  the  execu- 
tion was  levied  thereon,  was  on  the  ranch  of 
said  defendant,  Christopher,  and  in  the  Imme- 
diate possession  of  one  Luke  Hale,  the  tenant 
of  said  Christopher,  and  was  rent  originally 
owing  from  said  Hale  to  said  Christopher.  It 
Is  also  alleged  In  the  complaint  that  said 
Christopher  assigned  to  the  plaintiff  said  per- 
sonal property  on  the  24th  day  of  April,  1897, 
and  left  the  same  in  the  possession  of  said 
Hale,  on  the  ranch  of  said  Christopher,  whi>re 
It  had  been  prior  to  said  assignment.  In  re- 
gard to  the  time  when  the  plaintiff  was  en- 
titled to  the  possession  of  said  property,  the 
complaint  alleges  as  follows:  "That  before 
this  action,  to  wit,  on  the  2d  day  of  October, 
1887,  the  time  which  the  said  Luke  Hale  was 
to  safely  hold  the  said  goods  had  expired,  and 
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thereupon  the  plaintiff  became  entitled  to  the 
immediate  and  ezcluslve  possession  of  the 
said  goods  and  chattels."  It  appears  from 
said  allegation  that  this  plaintiff  was  not  en- 
titled to  the  possession  of  said  propetty  until 
the  2d  day  of  October,  1897.  The  execution 
was  levied  thereon  on  the  1st  day  of  October, 
1897,  one  day  before  the  plaintiff  was  entitled 
to  the  possession  thereof,  according  to  said 
allegation  of  his  complaint.  However,  the  de- 
fendant answered,  and  denied  specifically  each 
allegation  of  the  complaint.  While  the  deni- 
als are  faulty,  and  not  in  the  best  form,  yet 
we  think  them  sufficient  to  put  in  issue  the 
material  allegations  of  the  complaint.  As 
an  affirmative  defense,  the  answer  sets  up 
that  the  defendant  was,  at  the  time  of  taking 
said  property,  a  <daly  elected,  qualified,  and 
acting  constable  of  Juliaetta  precinct,  in  said 
Latah  county;  that  an  execution  was  duly  is- 
sued out  of  the  probate  court  of  said  Latah 
county,  on  a  Judgment  duly  entered  by  said 
court,  against  said  Christopher,  and  placed 
in  his  hands  as  such  constable,  for  service; 
that  he  levied  upon  said  property  as  the  prop- 
erty of  said  defendant,  setting  forth  fully 
w.hat  he  did  under  said  t^rit  of  execution. 
The  plaintiff  demurred  as  follows:  "Comes 
now  plaintiff  herein,  and  demurs  to  the  sepa- 
rate defense  in  the  defendant's  answer  herein 
filed,  for  the  reason  that  the  same  does  not 
constitute  a  defense  or  a  sufficient  justifica- 
tion to  the  matters  alleged  In  the  complaint," 
—which  demnrrctr  was  sustained  by  the  court. 
The  cause  coming  on  for  trial,  a  jury  was  im- 
paneled to  try  the  cause.  Immediately  there- 
after counsel  for  plaintiff  moved  for  Judgment 
on  the  pleadings,  on  the  groiud  that  there 
was  no  issue  tendered  by  the  answer,  which 
motion, was  sustained  by  the  court  There- 
upon the  court  Instructed  the  Jiury  to  bring  in 
a  verdict  in  accordance  with  the  prayer  of  the 
complaint,  which  was  done,  and  Judgment, 
in  accordance  with  said  verdict,  was  duly  en- 
tered, to  all  of  which  counsel  for  defendant 
duly  excepted.  This  appeal  is  from  the  Judg- 
ment and  presented  on  the  Judgment  roXl, 
which  contains  a  bill  of  exceptions. 

Four  errors  are  assigned.  The  first  is  to 
the  effect  that  the  court  erred  in  sustaining 
the  demurrer  of  plaintiff.  The  trial  court  sus- 
tained said  demurrer,  on  the  ground  that  a 
constable  cannot  execute  a  writ  of  execution 
issued  out  of  a  probate  court  Under  section 
1882,  Rev.  St,  a  ministerial  officer  may  justify 
in  the  execution  of  process  regular  on  its 
face,  and  issued  by  competent  authority.  See, 
also,  Pecotte  v.  Oliver,  2  Idaho,  230^  10  Pac. 
302;  Both  v.  Duvall,  1  Idaho,  149;  Hallett 
V.  Parrish  (Idaho)  51  Pac.  109.  Under  section 
2090,  Bev.  St,  constables  must  execute,  serve, 
and  return  process,  and  are  governed  by  the 
same  laws  as  the  sheriff.  Section  2091,  Id. 
Under  section  4742,  Id.,  the  probate  court  is 
authorized  to  issue  an  execution  addressed 
to  a  constable.  Said  section  declares  that  ex- 
ecutions issued  out  of  probate  courts  of  this 
state  must  run  to  the  sheriff  <»  to  a  constable 


of  the  county.  Probate  courts  have  Jurisdic- 
tion "to  hear  and  determine  all  civil  causes 
wherein  the  damages  or  debt  claimed  does  not 
exceed  the  sum  of  $500,  exclusive  of  Interest, 
and  concurrent  jurisdiction  with  Justices  of 
the  peace  In  criminal  cases."  Bev.  St  {  3841, 
subd.  9.  Justices  of  the  peace  have  jurisdic- 
tion to  hear  and  determine  all  civil  cases 
wherein  the  sum  claimed  does  not  exceed 
?300.  Id.  §  3157,  subsec.  1.  Probate  courts 
and  justices'  courts  have  concurrent  Jurisdic- 
tion in  civil  cases  wherein  the  damages  or 
debt  claimed  does  not  exceed  $300.  The  Judg- 
ment on  which  said  execution  was  issued  was 
for  the  sum  of  ?206.40.  It  was  a  case  in 
which  the  probate  court  and  a  justice  of  the 
peace  had  concurrent  jurisdiction,  and  there 
is  no  question  in  the  mind  of  thisicourt  but 
that  a  constable  has  full  and  complete  author- 
ity to  execute  process  from  a  probate  court  in 
such  casea  That  being  true,  the  court  erred 
In  sustaining  said  demurrer. 

The  second  error  assigned  Is  that  the  court 
erred  in  sustaining  tlie  motion  for  judgment 
on  the  pleadings.  The  decision  of  the  motion 
last  above  referred  to  virtually  sustains  the 
counsel  for  appellant  in  the  error  now  under 
consideration.  If  the  defendant's  separate  de- 
fense was  a  valid  one,  the  plaintiff  was  not 
entitled  to  Judgment  on  the  pleadings.  Nor 
do  we  think  he  was  entitled  to  judjimGUt  on 
the  pleadings  under  the  specific  denials  con- 
tained In  the  answer.  The  material  allega- 
tions of  the  complaint  were  denied  by  the  an- 
swer. When  that  condition  exists,  the  court 
is  not  authorized  to  enter  Judgment  on  the 
pleadings.  Evidence  must  be  heard  in  order 
to  determine  the  facts  in  issue.  In  the  case 
at  bar,  the  plaintiff  demands  damages  in  the 
sum  of  $G0.  The  defendant  denies  the  allega- 
tion for  damages.  The  court  erred  in  en- 
tering Judgement  for  damages  without  hear- 
ing any  testimony  upon  that  Issue. 

The  decision  of  the  second  assigned  error 
disposes  of  the  third  and  fourth  assignments 
In  favor  at  the  appellant 

It  is  contended  that  the  complaint  shows  an 
attempted  sale  of  personal  property  without 
a  change  of  possession,  and  is  therefore  fraud- 
ulent and  void,  under  the  provisions  of  sec- 
tion 3021,  Kev.  St  Harkness  v.  Smith,  2 
Idaho,  952,  28  Pac.  423;  Hallett  v.  Parrish 
(Idaho)  51  Pac.  109;  Lawrence  v.  Burnham, 
4  Nev.  361.  Plaintiff  sues  for  the  value  of 
certain  personal  property  alleged  to  have  been 
wrongfully  taken  and  detained  by  the  defend- 
ant It  Is  shown  that  the  property  in  con- 
troversy  was  for  rent  due  from  one  Luke 
Hale  to  one  Christopher  for  the  rental  of 
said  Christopher's  ranch,  which  property  Hale 
held  for  Christopher.  Said  Christopher  as- 
signed the  same  to  the  plaintiff  on  the  24th 
day  of  April,  1807,  and  left  it  just  where  it 
was  before,  and  at  the  time  of  said  assign- 
ment, to  wit,  on  the  ranch  of  Christopher,  lii 
the  possession  of  Hale,  Christopher's  tenant 
It  Is  further  shown  that  said  Hale  was  to 
hold  and  keep  said  property  until  the  2d  day 
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of  October,  1897,  at  which  time  the  plaintiff 
became  entitled  to  the  Immediate  and  exclu- 
sive possession  of  the  same.  On  the  Ist  day 
of  October,  1897,  one  day  before  the  plaintiff 
became  entitled  to  the  "immediate  and  ex- 
clusive possession  of  said  goods,"  as  shown 
by  the  sixth  paragraph  of  the  complaint,  the 
defendant  levied  said  execution  upon  said 
property,  as  property  of  said  Christopher. 
We  do  not  think  the  transfer  of  said  property 
from  Christopher  to  the  respondent,  as  shown 
by  the  record,  was  accompanied  by  such  im- 
mediate delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  said 
property,  as  contemplated  by  the  provisions 
of  said  section  3021,  Rev.  St  The  case  of 
Mosgrove  v.  Harris,  94  Cal.  162,  28  Pac.  490, 
is  a  case  like  the  one  at  bar.  In  that  case 
it  is  held  that  a  sale  of  jogs  on  a  :anch.  In 
the  possession  and  occupancy  of  the  seller, 
is  not  accompanied  by  such  an  immediate 
delivery,  and  actual  and  continued  change  of 
possession,  as  required  by  the  statute,  if,  after 
the  sale,  they  are  allowed  to  remain  upon  the 
ranch  In  charge  of  the  same  persons  who 
had  charge  of  them  before  the  sale,  although 
such  persons  were  requested,  after  the  sale, 
to  take  charge  of  them  for  the  buyer,  and  con- 
sented to  do  sa 

It  Is  contended  by  appellant  that  said  com- 
plaint Is  InsuflQclent,  because  it  does  not  al- 
lege a  demand  for  the  return  of  said  property 
before  this  action  was  commenced.  There  Is 
nothing  in  this  contention.  This  is  not  a  suit 
for  recovery  of  certain  q>eclflc  property.  It 
is  an  action  in  tort,  and  the  record  shows 
that  said  property  had  passed  out  of  the  pos- 
session of  defendant,  and  that  a  demand 
would  have  been  utterly  useless.  In  such 
cases,  no  demand  is  necessary.  Cooley,  Torts 
(2d  Ed.)  580.  The  Judgment  must  be  revers- 
ed, and  the  cause  remanded;  and  it  is  so 
ordered.  Costs  of  appeal  are  awarded  to  the 
appellant. 

HUSTON,  a  J.,  and  QUARLES,  J.,  concur. 


(6  Idaho,  642) 

STOOKEY  T.  BOARD  OF  COM'KS  OF  NBZ 
PERCE  COUNTY. 

(Supreme  Court  of  Idaho.     May  9,  1899.) 

CiODSTITUnONAL  LaW  —  SiLLABIXS  —  COUSTT  Om- 
OBBS— PUBUO  POLIOT. 

1.  The  legislature  have  authority  to  provide 
by  statute  the  mazimnm  and  minimum  salary 
of  (K>unty  Officers,  and  may  vest  iu  the  boards 
of  county  commissioners  the  discretionary  au- 
thority Of  determining  the  amount  of  salary  of 
county  officers  within  the  limit  of  such  maxi- 
mum and  minimum  salary,  except  the  salary  of 
such  county  commissioners. 

2.  Public  policy  forbids  that  aoy  officer  be 
empowered  to  fix  his  own  compensation. 

(Syllabus  by  the  Court.) 

Application  by  P.  E.  Stookey  for  a  writ  of 
prohibition  to  board  of  commissioners  of  Nez 
Percb-county.    Denied. 


C.  J.  Orland  and  Jas.  W.  Reld,  for  plaintiff. 
S.  H.  Hays,  Atty.  Oen.,  for  defendant. 

QUARLES,  J,  This  is  an  original  proceed- 
ing, commenced  by  the  piaintiff,  who  Is  clerk 
of  the  district  court  and  ex  officio  auditor,  and 
recorder  in  and  tor  Nez  Perce  county,  to  ob- 
tain a  writ  of  prohibition  prohibiting  the  de- 
fendants, as  commissioners  of  said  county, 
from  fixing  the  salary  of  the  plaintiff  as  said 
officer  for  the  years  of  1899  and  1900.  The 
contention  upon  which  this  proceeding  Is  bas- 
ed is  that  the  act  of  March  7,  1899,  known  as 
the  "County  Salary  Bill,"  is  In  contravention 
of  the  constitution,  and  void.  By  joint  resolu- 
tion submitted  to  the  electors  of  the  state  by 
the  leglshtture  at  its  fourth  session,  1897,  and 
adopted  at  the  general  election  in  November, 
1898,  section  7,  art  18,  of  the  constitution 
was  amended  so  as  to  read  as  follows:  "Sec. 
7.  All  county  officers,  and  deputies  when  al- 
lowed, shall  receive,  as  full  compensation  for 
their  services,  fixed  annual  salaries,  to  be  paid 
quarterly  out  of  the  county  treasury,  as  other 
expenses  are  paid.  All  actual  and  necessary 
expenses,  incurred  by  any  county  officer  or 
deputy  In  the  performance  of  his  official  du- 
ties, shall  be  a  legal  charge  against  the  coun- 
ty, and  may  be  retained  by  him  out  of  any 
fees  which  may  come  into  hia  hands.  Ail 
fees,  which  may  come  into  his  hands  from 
whatever  source,  over  and  above  hl8_  actual 
and  necessary  expenses,  shall  be  turned  Into 
the  county  treasury  at  the  end  of  each  quar- 
ter. He  shall,  at  the  end  of  each  quarter, 
file  with  the  derk  of  the  board  of  county 
commissioners,  a  sworn  statement,  accom- 
panied by  proper  vouchers,  showing  all  ex- 
penses Incurred  and  all  fees  received,  which 
must  be  audited  by  the  board,  as  otlier  ac- 
counts." The  act  of  March  7,  1899,  was  en- 
acted for  the  purpose  of  carrying  Into  effect 
the  above  provision  of  the  constitution.  Said 
act  fixes  the  maximum  and  minimum  com- 
pensation to  be  received  by  the  different  coun- 
ty officers,  leaving  the  exact  amount  of  the 
salary  of  each  county  officer  to  be  fixed  by  the 
board  of  county  commissioners  in  the  respec- 
tive counties.  Plaintiff  contends  that  the  act 
is  local  and  special.  This  contention  is  not 
well  founded,  as  the  act  is  general  in  its  na- 
ture and  terms,  and  applies  equally  to  every 
coimty  in  the  state. 

The  second  point  urged  by  the  plaintiff  !■ 
that  the  "said  act  is  an  attempt  to  grant  leg- 
islative power  to  the  board  of  county  com- 
nuBsioners,  and  is  a  delegation  of  legislative 
functions."  This  point  raises  the  serious 
que8tl(Mi  in  this  case.  If  the  legislature  is 
prohibited  from  vesting  In  the  cotmty  com- 
missioners the  discretionary  power  of  fixing 
the  compensation  of  county  officers  within 
certain  prescribed  limits,  it  is  by  the  provi- 
sions of  our  constitution,  .and  not  otherwise. 
The  vesting  of  such  discretionary  power  in 
the  lK>ard  of  county  commissioners,  except 
with  reference  to  their  own  salnriea,  is  not 
'orbidden  by,  or  contrary  to,  public  policy. 
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la  It  forbidden  by  any  provision  of  the  con- 
stitution? We  think  not.  We  find  nothing 
In  our  constitution  prohibiting  it  The  people 
have,  in  the  constitution,  granted  this  discre- 
tionary power  to  the  Iwards  of  county  com- 
missioners with  reference  to  one  of  the  coun- 
ty officers,  viz.  county  attorney,  thus  shaping 
public  policy  with  reference  to  the  question 
under  consideration.  The  principle  of  vesting 
this  discretionary  power  in  the  boards  of 
county  commissioners  being  Indorsed  by  the 
people  In  the  constitution,  there  being  nothr 
ing  in  the  constitution  prohibiting  the  act  in 
question,  and  the  people  having  declared  by 
the  said  constitutional  provision  that  county 
officers  should  be  paid  by  salaries,  and  not  by 
fees,  we  feel  it  our  duty  to  hold  the  act  in 
qnestion  Valid,  except  that  part  of  it  relating  to 
the  salaries  of  county  commlsBloners.  While 
the  wisdom  of  the  act  in  question  may  well 
be  doubted,  and  while  we  think  that  an  act 
classifying  the  counties  of  the  state,  and  ab- 
solutely fixhig  the  salaries  of  the  different 
county  officers  in  each,  class  of  counties, 
would  be  better,  yet  the  question  before  us 
is  not  which  would  be  the  better  way  of  do- 
ing it.  That  qnestion  is  to  be  decided  by 
the  legislature.  We  appreciate  the  difficul- 
ties experienced  by  the  legislature  in  provid- 
ing for  compensation  of  the  dlfTerent  officers 
in  the  various  counties.  Novel  conditions  ex- 
ist in  this  state.  We  have  a  large  area. 
Some  of  the  counties  are  large  in  area,  while 
others  are  small.  Some  are  sparsely  settled, 
while  others  are  populous.  Some  have  easy 
shipping  facilities,  while  others  are  Isolated 
and  distant  from  railroads,  making  traffic 
expensive.  Owing  to  this  diversity  of  condi- 
tions, the  cost  of  living  in  one  county  is  much 
more  than  in  others.  It  would  not  be  fair 
or  equitable  to  require  an  officer  in  a  county 
where  It  is  costly  to  live  to  work  for  the  same 
salary  i)aid  the  same  officer  performing  the 
same  amount  of  work  in  a  county  where  it 
would. cost  only  half  as  much  to  Uve.  Tak- 
ing into  consideration  these  diverse  condi- 
tions, the  legislature  considered  that  the 
amount  of  salaries  ought  to  be  determined  In 
the  various  counties  with  reference  to  the 
amount  of  work  to  be  performed  and  the  cost 
of  living.  It  would  not  be  fair  or  Just  to  the 
officers  or  to  the  taxpayers  for  the  county  of- 
ficers of  Ada,  Latah,  and  Shoshone  coimtles 
to  be  paid  the  same  salaries  as  those  paid  to 
the  county  officers  of  Custer,  Lincoln,  and 
Bear  Lake  counties.  To  provide  a  uniform 
system  which  would  be  Just  to  the  office 
holder  and  to  the  taxpayer,  the  act  in  ques- 
tion was  passed.  The  legislature  could  not 
well  make  the  salaries  of  the  dlfTerent  county 
offices  uniform  throughout  the  state,  for  to 
do  so  would  be  an  act  of  Injustice  to  some  of 
the  officeholders  and  to  some  of  the  taxpay- 
er*. Considering  all  of  the  existing  condi- 
tions, the  legislature  thought  It  best  to  fix  the 
maximum  and  minimum  compensation  of  the 


various  county  cheers,  and  leave  a  certain 
discretion  to  the  county  commissioners.  It 
is  our  pleasure  to  sustain  the  act  in  question, 
with  one  exception.  There  Is  nothing  In  our 
constitution,  which,  directly  or  Indirectly, 
sanctions  the  principle  of  a  county  officer  ttx- 
ing  his  own  salary.  On  the  other  band,  the 
trend  of  our  laws,  both  fundamental  and  stat-  • 
utory,  and  public  p<rflcy,  forbid  the  principle. 
We  do  not  think  that  the  legislature  has  au- 
thority to  vest  even  a  discretionary  power  in 
any  officer  to  fix  his  own  salary.  Common 
honesty,  public  morals,  and  the  protection  of 
the  Individual  citizen  demands,  pro  bono  pub- 
lico, that  such  a  practice  should  not  be  tol- 
erated. It  is  a  well-defined  public  policy  in 
this  state  that  no  person  acting  in  an  official 
capacity  shall  fix  the  price  of  materials  fur- 
nished the  public,  or  fix  the  compensation  for 
services  rendered  or  to  be  rendered  by  tiim 
for  the  public.  The  law  wisely  protects  a 
public  officer  from  the  temptation  of  being 
too  generous  in  the  matter  of  fixing  his  own 
compensation.  Our  conclusion  Is  that  thr 
act  in  question  is  valid,  except  that  par* 
thereof  which  attempts  to  authorize  count> 
commissioners  to  determine  what  amount  oi 
salary  between  $150  and  $1,000  per  annum 
they  shall  receive.  Inasmuch  as  boards  of 
county  commissioners,  in  the  various  coun- 
ties of  the  state  have  already,  by  order,  desig- 
nated the  salaries  to  be  received  by  all  county 
officers,  we  deem  It  best  to  suggest  that  the 
orders  made  by  the  boards  of  county  commis- 
sioners, so  far  as  their  own  compensation  is 
concerned,  are  void,  and  that,  until  further 
legislation  is  had,  county  commissioners  will 
receive  the  compensation  now  fixed  by  stat- 
ute, via.  "six  dollars  for  each  day  actually 
and  necessarily  engaged  in  transacting  coun- 
ty business,  not  to  exceed  five  hundred  ($500) 
dollars  for  any  one  year,"  and  "all  actual  and 
necessary  expenses  incurred"  by  them  "In  the 
performance  of  official  duty."  The  constitu- 
tional amendment  and  act  under  considera- 
tion repeals  that  part  of  the  act  of  February 
23,  1893,  which  allows  mileage  to  county 
commissioners.  It  Is  a  matter  of  great  regret. 
If  not  public  calamity,  shown  by  the  public 
history  of  the  state,  that  In  some  of  the  coun- 
ties the  county  commissioners,  contrary  to 
law  and  common  decency,  have  made  orders 
allowing  themselves  and  other  officers  quar- 
terly salary  in  advance.  Such  acts  were  not 
contemplated  either  by  the  constitution  or  act 
In  question.  We  deem  It  best  to  suggest  that 
the  authority  vested  by  the  act  in  question  Is 
not  an  arbitrary,  but  discretionary,  power, 
and  In  any  case  In  which  their  discretion  Is 
abused  the  party  aggrieved  may  obtain  re- 
dress by  appeal,  as  in  case  of  other  orders 
made  by  county  commissioners.  The  writ 
demanded  Is  denied.  Costs  awarded  to  nei- 
ther party. 

HUSTON,  C.  J.,  and  SULLIVAN,  J.,  concur. 
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CARTER  ▼.  WANN  et   al. 
(Supreme  Court  of  Idaho.     May  11,  1899.) 

Defect  op  Parties — Waiveb — Pleadiso — Gbn- 
BEAL  DE!«nKBEB— Indians — Rioht  to  Sub. 

1.  Objections  to  a  complaint  that  "the  action 
is  not  brought  in  the  name  of  the  real  parties 
in  interest,  as  is  shown  by  the  face  of  the 
complaint,  tliat  the  plaintiff  has  not  legal  ca- 
pacity to  sue  in  this  action,  that  several  causes 
of  action  have  been  improperly  united,  and  that 
the  complaint  is  ambiguous,  unintelligible,  and 
uncertain,"  must  be  taken  by  demurrer  or  an- 
swer, and  when  not  so  taken  will  be  deemed  to 
bo  waived. 

2.  When  the  comj^aint  states  a  good  cause 
of  action,  although  joined  with  a  cause  of  ac- 
tion that  is  demurrable,  a  general  demurrer  that 
the  complaint  docs  not  atate  facta  sufficient  to 
constitute  a  cause  of  action  will  not  lie. 

3.  Indians  holding  lands  by  allotment  are 
entitled  to  bring  suit  for  trespass  upon  such 
lands.  See  Wa-la-note-tke-tynin  v.  Carter  (Ida- 
ho) 53  Pac.  106. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty; W.  G.  Piper,  Judge. 

Action  by  William  Carter  against  Daniel 
Wann  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

H.  F.  Burleigh,  for  appellants.  Jas.  W. 
Reid,  for  respondent 

HUSTON,  O.  J.  This  Is  an  action  brought 
In  the  justices'  court,  under  the  provisions  of 
chapter  6,  tit.  7,  Rev.  St.  Soction  1210,  Id., 
provides  as  follows:  "It  is  not  lawful  for  any 
person  owning  or  having  charge  of  sheep,  to 
herd  the  same,  or  permit  them  to  be  herded 
on  the  land  or  possessory  claims  of  other  per- 
sons, or  to  herd  the  same  or  permit  them  to 
graze  within  two  miles  of  the  dwelling  house 
of  the  owner  or  owners  of  such  possessory 
claim."  Sections  1211  and  1212  provide  for 
the  recovery  of  damages  by  the  party  Injured 
by  a  violation  of  said  section  1210.  The 
plaintiff  is  a  Nez  Perce  Indian,  holding  lands 
by  allotment  under  the  treaties  between  said 
Nez  Perce  Indians  and  the  United  States  gov- 
ernment 

The  plaintiffs  complaint  alleges  "that,  dur- 
ing all  the  times  hereinafter  mentioned,  be 
was  and  now  Is  the  owner  and  lawfully  In 
possession  of  all  that  certain  real  estate  situ- 
ated In  the  county  of  Nez  Perce,  state  of 
Idaho,  and  described  as  follows:  Lots  14, 
15,  16,  23,  and  32,  Sec.  6,  Tp.  35  N.,  range  3 
west,  B.  M.,  containing  100  acres,  belonging 
to  William  Carter;  lots  22,  33,  34,  and  35, 
Sec.  6,  Tp.  35  N.,  range  3  west,  B.  M.,  con- 
taining 80  acres,  allotted  to  Mary  Carter,  de- 
ceased; lots  8,  9,  24,  and  25,  Sec.  5,  lot  36, 
Sec.  6,  Tp.  35  N.,  R.  3  west  B.  M.,  contain- 
ing 100  2»/ioo  acres,  allotted  to  Ip-nab-san- 
lah-kuskt;  lots  6,  7.  12,  13,  24,  25,  .30,  and  31. 
Sec.  6,  Tp.  35  N.,  R.  3  west  B.  M.,  contain- 
ing IGO  acres,  allotted  to  Elizabeth  Carter." 
Then  follows  the  allegation  of  the  trespass, 
the  damage,  and  the  prayer  for  judgment. 
No  demurrer  appears  to  have  been  filed  to  the 
complaint.    The  defendants  answered  sepa- 


rately, denying  all  the  allegations  of  the  com- 
plaint The  answers  are  identical.  The  rec- 
ord does  not  show  the  result  of  the  trial  In 
the  justice's  court,  nor  which  party  brought 
the  case  Into  the  district  court;  but  in  the  dis- 
trict court  the  cause  was  tried  de  novo  with- 
out any  alteration  In,  or  amendment  of,  the 
pleadings  filed  In  the  Justice's  court  The 
cause  was  tried  In  the  district  court  with  a 
jury,  who  rendered  a  verdict  In  favor  of 
plaintiff  for  the  sum  of  $100;  and  It  is  from 
the  Judgment  entered  upon  said  verdict  and 
the  order  overruling  defendants'  motion  for 
a  new  trial,  that  this  appeal  Is  taken.  At  the 
trial  In  the  district  court  the  defendants  ob- 
jected to  the  Introduction  of  any  evidence, 
under  the  complaint  upon  the  following 
grounds:  "First  that  the  action  is  not 
brought  In  the  name  of  the  real  parties  in  In- 
terest, as  Is  shown  on  the  face  of  the  com- 
plaint; second,  that  the  plaintiff  has  not  le- 
gal capacity  to  sue  In  this  action;  third,  that 
several  causes  of  action  have  been  Improperly 
united;  fourth,  that  the  complaint  docs  not 
state  facts  suflSdent  to  constitute  a  cause  of 
action;  fifth,  that  the  complaint  Is  ambigu- 
ous, unintelligible,  and  uncertain."  These  ob- 
jections were  all  overruled  by  the  court  and 
the  action  of  the  court  therein  Is  the  first  as- 
signment of  error  by  appellants. 

Section  4174,  c.  3,  tit  6,  Rev.  St,  gives  the 
various  grounds  of  demurrer  to  the  complaint 
permissible  under  the  Code  of  Civil  Proce- 
dure, and  section  4178  provides  that  "IJT  no 
objection  be  taken  either  by  demurrer  or  an- 
swer, the  defendant  must  be  deemed  to  have 
waived  the  same  excepting  only  the  objec- 
tion to  the  Jurisdiction  of  the  conrt,  and  the 
objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." To  avail  himself  of  objections  1,  2,  3, 
and  5,  as  above  enumerated,  the  appellant:! 
should  have  raised  them  by  demurrer,  either 
In  the  Justice's  court  or  In  the  district  court, 
when  the  cause  came  on  for  trial  de  novo. 
Not  having  elected  to  do  so,  they  are  deemed 
waived.  As  to  the  fourth  objection,  it  Is  the 
recognized  rule  that  it  a  single  cause  of  ac- 
tion Is  sufficiently  stated  in  the  complaint, 
this  objection  will  not  He.  or.  rather,  this 
ground  of  demurrer  cannot  obtain.  It  must 
be  conceded,  we  think,  that  as  to  the  100 
acres  of  land,  which  the  plaintiff  claims  to 
own  In  his  own  right,  a  good  cause  of  action 
Is  shown,  and  this  cause  of  action  is  not  in- 
validated or  Impaired  by  being  united  with  a 
cause  of  action  which  was  demurrable.  We 
think  the  ruling  of  the  district  court  upon  this 
question  was  correct 

There  are  several  exceptions  taken  to  the 
admission  of  evidence,  but  we  are  unable  to 
find  any  prejudicial  error  in  the  ruling  of  the 
court  thereon.  Exception  is  taken  by  appel- 
lants to  certain  Instructions  to  the  Jury,  given 
by  the  court.  The  Instructions  excepted  to 
are  a  simple  verbatim  recital  of  the  statute. 
If  objectionable,  the  objection  should  be  xittf 
ed  against  the  legislature,  which  enacted  the 
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taw,  and  not  against  the  court,  which  admin- 
istered It. 

The  appellants'  objection  that  plaintiff  can- 
not recover  In  this  action,  because  he  has  nei- 
ther the  constructlre  nor  actual  possession  of 
the  lands.  Is  not  maintainable.  Tbla  question 
was  considered  and  decided  by  this  court  In 
the  case  of  Wa-la-note-tke-tynln  v.  Carter,  53 
Pac.  106.  As  to  the  questions  of  fact  In  the 
case,  while  the  evidence  Is  somewhat  conflict- 
ing, we  think  there  Is  sufficient  to  support 
the  verdict  of  the  jury.  The  Judgment  and 
order  of  the  district  court  are  affirmed,  with 
costs  to  the  respondent. 

QUARLES  and  SULLIVAN,  JJ.,  concur. 


(S  Idabo.  623) 

MILLER  T.  HUNT  et  nx. 

(Supreme  Court  of  Idaho.     May  2,  1899.) 

Appeal — Review — Dehurrbh  to  Ck)0NTEKCLA.iM — 

MORTOAOB— FORBCIXWURB. 

1.  An  order  sustaining  a  demurrer  to  a  coun- 
terclaim set  forth  in  an  answer  may  be  reviewed 
on  an  appeal  taken  from  the  final  judgment  in 
the  action  by  the  defendant. 

2.  In  an  action  by  the  mortgagee  to  foreclose 
his  mortgage,  the  mortgagor  may,  in  his  an- 
swer, set  forth  a  counterclaim  for  purchase 
money  due  him  from  the  mortgagee  on  bargain 
and  sale  of  realty;  and  it  is  reversible  error  to 
sustain  a  demurrer  to  such  counterclaim  on  the 
ground  that  there  Is  "no  relation  or  connection 
between  the  subject-matter  set  out  in  plain- 
tiff's complaint  and  the  said  connterclaim." 

3.  Insurance  premiums  voluntarily  paid  by 
the  mortgagee,  who  insures  the  mortgaged 
property,  cannot  be  recovered  by  him,  in  the 
absence  of  a  provision  in  the  mortgage  author- 
izing him  to  insure  the  mortgaged  property  at 
the  expense  of  the  mortgagee. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Idaho  county; 
W.  G.  Piper,  Judge. 

Action  byI.ioni8  Miller  against  William  Hunt 
and  Martha  E.  Hunt. 

Action  to  foreclose  mortgages  on  realty. 
Defendants  pleaded  a  counterclaim  for  money 
due  him  from  plaintlfT  on  a  contract  of  bar- 
gain and  sale.  Plaintiff  demurred  to  the  coun- 
terclaim, and  the  demurrer  was  sustained. 
Judgment  of  foreclosure  In  favor  of  plaintiff, 
from  which  one  of  the  defendants  appeals. 
Respondent  moved  to  dismiss  the  appeal  on 
the  ground  that  the  order  sustaining  the  de- 
murrer could  not  be  reviewed  on  appeal  from 
the  final  Judgment  Motion  to  dismiss  over- 
ruled, and  Judgment  reversed. 

James  De  Haven,  for  appellants.  J.  F. 
Ailshie  and  R.  E.  McFarland,  for  respondent. 


QUARLES,  J.  (after  stating  the  facts). 
There  Is  nothing  In  the  motion  to  dismiss  the 
appeal  requiring  extended  consideration.  The 
principal  ground  of  the  motion  is  that  the  or- 
der sustaining  plaintiff's  demurrer  to  the  coun- 
.terclalm  set  forth  in  the  answer  of  the  de- 
fendant cannot  be  reviewed  on  appeal  from 
the  final  Judgment  by  the  defendant     This 


ground  is  not  tenable.  Such  order  may  be 
reviewed  on  appeal,  and,  if  the  order  sustain- 
ing such  demurrer  is  erroneous,  the  Judgment 
must  be  reversed,  where  the  defendant  stands 
on  his  pleading,  and  appeals  from  the  final 
Judgment. 

Only  two  questions  arise  on  the  appeal,  up- 
on Its  merits.  The  mortgagee,  without  any 
stipulation  in  the  mortgage  authorizing  him  so 
to  do.  Insured  the  mortgaged  premises;  and 
the  court  awarded  him.  In  Its  decree,  the 
amount  of  premium  (?20)  paid  by  him  for  the 
policy  of  Insurance.  This  was  error.  The 
payment  of  the  premium  by  the  mortgagee 
was  voluntary,  and  he  was  not  entitled  to  re- 
cover it  back  from  the  defendants. 

The  second  and  remaining  question  arises 
from  the  action  of  the  trial  court  In  sustain- 
ing the  demurrer  of  the  plaintiff  to  that  part 
of  the  defendants'  answer  setting  forth  a  coun- 
terclaim. The  defendant  by  way  of  coun- 
terclaim, averred  that  on  August  31,  1896,  he 
(the  defendant  William  Hunt)  and  his  wife,  the 
defendant  Martha  E.  Hunt  bargained,  sold, 
and  conveyed  to  the  plaintiff  a  tract  of  land 
situated  In  the  state  of  Kansas,  for  which  the 
said  plaintiff  agreed  to  pay  to  the  defendants 
the  sum  of  $600  on  or  before  December  25, 
1896;  that  said  plaintiff  had  paid  to  the  de- 
fendants thereon  the  sum  of  $295.95,  and  no 
more,  leaving  due  thereon  since  December  2.~>, 
1896,  the  sum  of  $304.05,  which  defendants 
sought  to  offset  against  the  mortgage  debts 
of  plaintiff.  The  trial  court  apparently  sus- 
tained the  demurrer  on  the  ground  that  "no 
relation  or  connection  between  the  subject- 
matter  set  out  in  plaintiff's  complaint  and 
the  said  counterclaim"  existed.  The  ruling 
of  the  court  was  error.  It  was  not  necessary 
that  the  counterclaim  should  grow  out  of,  or 
be  connected  with,  the  ciause  of  action.  The 
action  sued  on  arose  upon  contract.  The 
counterclaim  set  forth  In  the  answer  also 
arose  upon  contract  existed  at  the  commence- 
ment of  the  action,  and  could  properly  be 
pleaded  under  the  provisions  of  subsection  2 
of  section  4184,.  Rev.  St  But  It  Is  contended 
by  the  respondent  that  Inasmuch  as  the  mort- 
gages and  notes  upon  which  the  action  is 
foimded  were  executed  by  the  defendant  Wil- 
liam Hunt  and  his  wife,  Martha  E.  Hunt 
their  liability  is  Joint  and  for  that  reason  the 
said  counterclaim,  which  ran  to  the  husband 
alone,  cannot  be  properly  pleaded  in  this  ac- 
tion. This  contention  is  not  well  founded. 
There  Is  no  allegation  in  the  complaint  show- 
ing that  the  mortgage  debts  were  created  for 
the  benefit  of  the  separate  estate  of  the  wife. 
This  being  true,  the  presumption  Is  that  such 
debts  were  community  debts,  for  which  the 
husband  alone  Is  personally  liable.  The  plain- 
tiff and  the  court  below  acted  on  this  pre- 
sumption, as  the  decree  provides  for  entering 
a  deficiency  Judgment  against  the  husband 
alone.  The  demurrer  to  his  counterclaim 
should  have  been  overruled,  and  the  defendant 
permitted  to  prove  his  counterclaim.     The 
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plaintiff  should  have  had  Judgment  foreclos- 
ing his  mortgages  for  the  amount  due  thereon, 
less  whatever  zuay  be  due  from  him,  with 
legal  interest  from  maturity,  on  the  bargain 
and  sale  contract  set  forth  in  defendant's 
counterclaim.  Plaintiff  should  also  recover  a 
reasonable  attorney  fee  in  his  first  cause  of 
action,  and  $25  attorney  fee  in  the  last  cause 
of  action,  in  accordance  with  the  stipulations 
in  the  two  mortgages.  The  Judgment  is  re- 
yer8ed,'and  the  cause  remanded  for  further 
proceedings  in  accord  with  the  rlews  herein 
expressed.  Costs  of  appeal  awarded  to  the 
appellants. 

HUSTON,  0.  J,  and  SULLIVAN,  J.,  con- 
cur. 

(6  Idaho,  626) 

SECURITY  SAVINGS  &  TRUST  CO.  t.  ROG- 
ERS et  al. 

(Supreme  Court  of  Idaho.     May  4,  1899.) 

ImOLTBSOT  LiW — COLLATBRA.Ii  SBOPBTTT — EFTIEOT 
OF  DlBCHABGE. 

1.  The  insolvency  laws  of  Idaho  have  no  ex- 
traterritorial operation,  and  the  promissory 
notes  of  a  resident  owned  by  a  nonresident  are 
not  barred  by  4he  discharge  of  such  resident 
in  an  insolvency  proceeding,  unless  such  non- 
resident voluntarily  becomes  a  party  to  such 
proceedings,  and  thus  submits  himself  to  the 
jurisdiction  of  the  laws  of  the  state  where  such 
insolvency  proceedings  are  had. 

2.  Promissory  notes,  held  as  collateral  secu- 
rity, duly  assigned  to  a  nonresident  before  ma- 
turity, and  for  a  valid  consideration,  are  not 
barred  by  the  discharse  in  insolvency  of  the 
ranker  of  such  notes,  if  the  holder  thereof  has 
not  voluntarily  submitted  himself  to  the  juris- 
diction of  the  laws  of  the  state  where  such  dis- 
charge was  granted. 

(Syllabus  by  the  Court.) 

.Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  the  Security  Savings  &  Trust 
Company  against  H.  M.  Rogers  and  Paulina 
Rogers.  .Tudgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Wm.  H.  Wlnfree  and  C.  J.  Orland,  for  ap- 
pellant 


SULUVAN,  J.  This  suit  was  brought  to 
recover  on  two  certain  promissory  notes,  al- 
leged to  have  been  executed  by  the  defend- 
ants, H.  M.  Rogers  and  Paulina  Rogers,  his 
wife.  The  defendant  H.  M.  Rogers  answered 
the  complaint,  admitted  his  execution  of  said 
notes,  but  defended  on  the  ground  that  he 
had  obtained  a  discharge  in  Insolvency  under 
the  insolvent  laws  of  the  state  of  Idaho. 
The  defendant  Paulina  Rogers  answered,  and 
denied  that  she  had  signed  either  of  said 
promissory  notes.  The  plaintiff  dismissed  the 
action  as  to  her.  The  cause  was  tried  by  the 
court  with  a  jury.  Verdict  was  given  in  favor 
of  the  defendant,  and  Judgment  entered  dis- 
missing the  action.  A  motion  for*a  new  trial 
was  made  by  the  plaintiff,  who  is  the  appel- 
lant here,  and  overruled  by  the  court    The 


appeal  Is  from  the  Judgment  and  the  order 
denying  the  new  trial.  Numerous  errors  are 
assigned,  but  the  main  question  tox  deter- 
mination is  whether  the  discharge  of  the  de- 
fendant Rogers,  as  an  Insolvent,  under  the 
insolvency  laws  of  Idaho,  barred  recovery  on 
said  promissory  notes.  The  facts  In  regard 
to  the  execution  of  said  notes  and  the  trans- 
fer of  them  to  the  appellant  corporation  are 
substantially  as  follows,  as  shown  by  the  rec- 
ord: The  defendant  H.  M.  Rogers  executed 
said  notes  in  favor  of  the  Farmers'  Banic  of 
Moscow,  Idaho,  on  the  8th  day  of  November, 
1894,  due  in  six  months  from  date.  The  said 
banli  was  largely  Indebted  to  the  appellant 
corporation.  Prior  to  the  3l8t  day  of  Decem- 
ber, 1894,  and  before  said  promissory  notes 
became  due,  said  Farmers'  Bank  duly  assign- 
ed said  notes  to  the  appellant  as  collateral 
security  for  said  indebtedness.  It  also  ap- 
pears that  appellant  is  a  foreign  corporation, 
with  its  principal  place  of  business  at  Port- 
land, In  the  state  of  Oregon;  that  said  prom- 
issory notes  remained  in  the  possession  of 
the  appellant  from  the  date  of  said  assign- 
ment until -the  trial  of  this  suit  The  appel- 
lant's claim  to  said  notes  finally  ripened  Into 
full  ownership.  The  defendant's  petition 
praying  to  be  declared  aji  insolvent  and  to  be 
discharged  from  bis  debts  was  made  on  the 
1st  day  of  Octol>er,  1895,  and  his  discharge 
granted  on  the  12th  day  of  February,  1896. 
The  appellant  corporation  did  not  appear  in 
said  insolvency  proceedings  and  file  said 
promissory  notes  as  claims  against  said  in- 
solvent's estate,  and  did  not  appear  therein 
for  any  pnrpose  whatever.  It  did  not  sub- 
mit itself  to  the  Jurisdiction  of  the  court  in 
which  said  insolvency  proceedings  were  had, 
and  was  not  a  resident  of  this  stkte. 

The  insolvency  laws  of  a  state  have  no 
extraterritorial  operation,  and  cannot  operate 
on  nonresidents,  unless  they  submit  them- 
selves to  the  Jurisdiction  of  such  laws.  In- 
solvency proceedings  are  Judicial  Investiga- 
tions, and  parties  whose  rights  are  affected 
must  have  their  day  in  court  and,  in  order 
to  have  that  they  must  be  legally  notified  or 
voluntarily  appear.  The  courts  of  one  state 
have  no  authority  to  require  a  citizen  of  an- 
other state  to  become  a  party  to  an  insol- 
vency proceeding;  and,  unless  such  citizen 
voluntarily  becomes  a  party  to  such  proceed- 
ings, his  rights  can  in  no  wise  be  affected 
thereby. 

In  Baldwin  v.  Hale,  1  Wall.  223,  the  court 
says:  "Insolvency  laws  of  one  state  cannot 
discharge  the  contracts  of  citizens  of  other 
states  because  they  have  no  extraterritorial 
operation,  and  consequently  the  tribunal  set- 
ting under  them,  unless  in  cases  where  a  citi- 
zen of  such  other  state  voluntarily  becomes 
a  party  to  the  proceeding,  has  no  jurisdiction 
In  the  case.  Legal  notice  cannot  be  given, 
and  consequently  there  can  be  no  obligation  to 
appear,  and,  of  course,  there  can  be  no  legal 
default"  In  Carbee  v.  Mason  (N.  H.)  4  Atl. 
791,  the  court  said:    "The  insolvent  law  of  one 
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state  has  no  effect  in  any  other,  as  against  a 
citizen  of  the  latter  state  holding  a  claim  that 
follows  the  person  of  the  creditor,  no  matter 
where  the  debt  was  contracted,  or  when  -It 
was  made  payable,  unless  the  citizen  of  such 
other  state  voluntarily  proves  it  in  the  state 
where  the  law  was  enacted,  and  thus  places 
himself  under  its  ■  Jurisdiction."  See,  also, 
Roberts  v.  Atherton  (Vt.)  15  Atl.  159;  Hawley 
r.  Hunt,  27  Iowa,  303. 

It  is  contended  that  the  rule  laid  down  in 
the  alMve-cIted  cases  is  not  applicable,  for  the 
reason  that  the  appellant  held  said  promis- 
sory notes  as  collateral  security  at  the  time 
of  filing  said  petition  in  insolvency.  In  Coleb. 
CoU.  Sec.  f  16,  it  is  said:  "The  pledgee  of 
negotiable  instruments,  as  bills  of  exchange 
and  promissory  notes,  before  maturity,  by  in- 
dorsement and  delivery,  so  that  he  becomes  a 
party  thereto  for  a  present  advance,  and  as  a 
part  of  the  transaction  of  loan,  and  without 
notice  of  antecedent  equities,  is  a  holder,  for 
value,  in  dtie  course  of  business."  Said  prom- 
issory notes  were  negotiable,  pledged  before 
maturity,  transferred  by  indorsement  and  de- 
livery for  a  present  advance,  and  as  a  part  of 
the  transaction  of  loan,  and  come  fully  with- 
in the  rule  above  stated.  The  above  rule  is 
sustained  by  ample  authority.  See  cases  cited 
in  Sims  V.  Lyies,  26  Am.  Dec.  156.  Also,  see 
Fox  V.  Bank  (Kan.  App.)  60  Pac.  458,  as  touch- 
ing the  ownership  of  collateral  security. 

The  evidence  dearly  shows  that  appellant 
held  said  notes  as  collateral  security  prior  to 
their  maturity,  and  there  was  no  evidence  on 
which  to  base  certain  instructions  given  to 
the  Jury  to  the  effect  that,  if  they  found  the 
title  to  said  notes  did  not  pass  to  or  vest  in 
the  plaintiff  until  the  month  of  August,  1896, 
they  should  find  a  verdict  for  the  defendant. 
As  there  was  no  conflict  in  the  evidence  as  to 
the  date  the  appellant  received  said  notes  as 
collateral  security,  the  giving  of  said  instruc- 
tions was  error,  as  the  evidence  clearly  show- 
ed that  appellant  received  them  before  the  de- 
fendant received  his  discharge.  There  was 
much  irrelevant  and  immaterial  evidence  ad- 
mitted by  the  court  over  the  objection  of  the 
appellant,  but  we  do  not  deem  it  necessary 
to  notice  each  objection  in  that  regard.  The 
only  defense  set  up  t)y  the  answer  is  that  the 
discharge  of  the  defendant  in  said  insolvency 
proceedings  l)arred  recovery  on  said  notes. 
The  defendant  admitted  the  execution  of  the 
notes,  and  all  evidence,  except  that  showing, 
or  tending  to  show,  that  said  discharge  barred 
said  notes,  was  immaterial;  and,  if  this  case 
is  retried,  all  evidence  in  regard  to  other  pa- 
pers being  signed  at  the  time  the  notes  were 
signed,  and  testimony  as  to  the  consideration 
for  the  notes  and  the  failure  of  the  Farmers' 
Bank  of  Moscow,  should  "be  excluded.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion.  Costs 
are  awarded  to  the  appellant. 

HUSTON,  C.  J.,  and  QDART-ES,  J.,  concur. 


(SS  Or.  IGO) 


STATE  V.  IVANHOE. 


(Supreme  Court  of  Oregon.    May  29,  1809.) 
Cbuunal  Law— Inbtbuctions— TJbgiso  Jubt  to 

AOBBB — PhBJUDIOE. 

On  a  trial  for  assault  with  intent  to  kill, 
the  jury  having  reported  their  disagreement, 
th«  court  instructed  them  that  a  great  deal  of 
time  had  been  taken  up,  and,  if  they  did  not 
agree,  the  case  would  have  to  be  tried  by  an- 
other jury,  wlio  could  not  arrive  at  a  verdict 
any  better  than  they  could;  that  it  was  their 
duty  to  agree,  if  they  conscientiously  could; 
that  they  should  pay  proper  respect  to  the 
opinions  of  each  other;  that  the  single  object 
to  be  effected  was  to  arrive  at  a  true  ver- 
dict, which  could  only  be  done  by  deliberation 
and  mutual  concessions;  that  no  juror  should 
violate  bis  conscience,  but,  in  determining 
whether  his  convictions  were  sustained,  he 
should  consider  the  opinions  of  the  other  ju- 
rors, and,  if  he  could  then  conscientiously  ac- 
quiesce in  a  verdict.  It  was  his  duty  to  do  so. 
Ihe  jury  retired,  and  returned  a  verdict  of  con- 
viction. 'HM,  that  the  instruction  was  erro- 
neous and  prejudicial  to  accused. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakin,  Judge. 

F.  S.  Ivanhoe  was  indicted  for  the  crime  of 
assault  with  intent  to  kill,  alleged  to  have 
been  committed  in  Wallowa  county,  by  shoot- 
ing and  wounding  one  R.  C.  Oreig  with  a  pis- 
tol; and,  having  been  convicted  of  an  assault 
with  a  dangerous  weapon,  he  was  sentenced  to 
pay  a  fine  of  $500,  from  which  sentence  he 
appeals.    Reversed. 

T.  H.  Crawford  and  F.  S.  Ivanhoe,  for  ap- 
pellant. Samuel  White,  Dist.  Atty.,  and  T>. 
R.  N.  Blackbtim,  Atty.  Gen.,  for  the  State. 

MOORE,  J.  The  testimony  given  at  the 
trial  is  not  contained  in  the  bill  of  exceptions, 
but  it  is  certified  therein  that  evidence  was 
Introduced  tending  to  show  that  defendant 
went  to  the  place  where  the  difficulty  occur- 
red to  suppress  a  combat  between  Mrs.  Dal- 
zell  and  Greig,  whom  he,  in  self-defense,  shot 
The  jury,  having  been  in  consultation  all 
night  were  sent  for,  and  reported  that  it  was 
impossible  for  them  to  agree  upon  a  verdict 
stating  that  they  were  equally  divided,  where- 
upon the  court  again  sent  them  out  after  in- 
structing them  as  follows:  "The  court  will 
call  the  attention  of  the  Jury  to  the  fact  that 
this  is  a  case  of  some  Importance.  There  has 
been  a  great  deal  of  time  taken  up,  and  the 
case  will  have  to  be  decided  by  some  Jury  se- 
lected the  same  way  you  liave  been  selected, 
and  hear  the  same  evidence,  practically,  you 
have  heard.  And,  if  another  should  disagree. 
It  would  have  to  be  tried  again,  until  a  Jury 
agreed,  and  it  is  not  reasonable  to  suppose 
that  another  Jury  could  arrive  at  a  verdict  in 
the  case  any  better  than  yon  can.  It  is  your 
duty  to  agree,  if  yon  conscientiously  can  do 
so.  You  should  pay  proper  respect  to  the 
opinions  of  each  other,  and  listen  with  a  dis- 
position to  be  convinced  by  each  other's  argu- 
ments. In  this  manner  you  may  be  able  to 
determine  whether  any  opinion  you  now  hold 
is  Justified  by  the  evidence.    A  proper  regard 
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to  the  judgment  of  other  men  will  often  great- 
ly aid  ua  In  forming  our  own  Judgments.  In 
many  of  the  relations  of  life,  it  becomes  a 
duty  to  conform  to  the  opinions  of  others, 
when  it  can  be  done  without  a  sacriflce  of 
conscientious  convictions.  More  especially  is 
this  a  duty  when  we  are  called  to  act  with 
others,  and  when  dissent  on  our  part  may  de- 
feat and  materially  affect  the  rights  of  third 
parties.  The  single  object  to  be  effected  is  to 
arrive  at  a  true  verdict,  and  this  can  only  be 
done  by  deliberation,  mutual  concessions,  and 
a  due  deference  to  the  opinions  of  each  other. 
By  such  means,  and  such  means  only,  in  a 
body  where  imanlmity  Is  required,  can  safe 
and  Just  results  be  attained;  and,  without 
that,  the  trial  by  Jury,  instead  of  being  an  as- 
sistance or  essential  aid  in  the  administration 
of  Justice,  would  become  a  most  effectual  ob- 
stacle to  It.  Jurors  should  carefully  and  pa- 
tiently canvass  all  the  evidence  with  an  hon- 
est and  conscientious  effort  to  reconcile  any 
differences  of  opinion  they  may  entertain  of 
the  truth  of  the  matter  in  issue.  Of  course, 
at  last,  each  Juror  must  act  on  bis  own  Judg- 
ment,—the  verdict  must  eventually  be  his  own 
verdict;  and  I  would  not  by  these  instructions 
at  all  urge  any  Juror  to  violate  his  conscience, 
or  to  agree  to  a  verdict  other  than  he  even- 
tually believes  to  be  the  result  of  the  evi- 
dence, beyond  a  reasonable  doubt.  I  speak  of 
these  matters  to  you  on  account  of  the  Im- 
portance of  the  Jury  arriving  at  a  verdict  in 
this  case.  And,  as  I  have  already  suggested 
in  this  case,  I  would  not  Instruct  any  Juror  to 
violate  his  conscience  in  reaching  a  verdict; 
but,  in  determining  whether  his  convictions 
are  sustained  or  based  exclusively  on  the  evi- 
dence, he  has  a  right  to  consider  the  opinions 
of  other  Jurors,  and  listen  to  their  construc- 
tion of  the  evidence,  as  well  as  his  own,  and, 
If  he  can  then  conscientiously  acquiesce  In  a 
verdict  with  the  other  Jurors,  it  is  his  duty  to 
do  so,  without  violating  any  conscientious 
scruples  or  beliefs  he  may  have  in  regard  to 
the  guilt  or  innocence  of  the  party  accused  of 
the  offense."  An  exception  to  these  remarks 
having  been  saved,  it  is  contended  that  the 
court  thereby  urged  six  of  thp  Jurors  to  de- 
sist from  any  further  consideration  of  the  evi- 
dence, and  to  surrender  their  convictions  based 
thereon  to  the  opinions  of  their  associates, 
who  were  more  persistent  In  advocating  a  dif- 
ferent theory  of  the  case,  and  that  by  this 
means  a  compromise  verdict  was  undoubtedly 
returned,  to  the  prejudice  of  defendant's  sub- 
stantial rights. 

In  Randolph  v.  Lampkln,  80  Ky.  552,  14  S. 
W.  539,  the  Jury,  after  having  been  out  for 
some  time,  returned,  and  reported  that  there 
was  no  possibility  of,  their  agreeing,  where- 
upon the  Judge  said  to  them:  "Gentlemen, 
how  do  you  expect  this  case  to  be  decided, 
unless  you  do  it?  This  is,  as  you  luiow,  the 
third  trial  of  this  case,  and  it  has  become  an 
Incubus  upon  the  business  of  the  court.  You 
were  examined  in  your  selection  as  members 
of  this  Jury,  and  none  of  you  disclosed  any- 


thing to  cause  me  to  doubt  your  capacity  to 
try  the  case  and  decide  it.  You  most  decide 
it  You  have  given  the  case  a  close  and  ^pa- 
tlent  hearing.  You  must  be  patient  and  con- 
siderate of  one  another  in  your  deliberations, 
and  give  the  case  full  consideration.  You 
were  hearing  the  case  three  or  four  days,  and 
you  must  take  more  time  In  your  deliberation. 
You  say  you  can't  agree.  It  Is  no  credit  to  a 
man,  merely  because  be  has  an  opinion,  to 
stubbornly  stick  to  it,  but  he  should  be  open 
to  argimient  and  reason  and  c<mvlctlon.  You 
ought  to  go  into  the  Jury  room  with  a  spirit 
of  conciliation  and  disposition  to  agree.  Yon, 
gentlemen,  should  kindly  and  in  good  temper 
listen  to  each  other,  and  charitably  listen  to 
those  with  whom  you  don't  agree.  The  Judge 
has  to  decide  cases,  often,  when  he  is  doubt- 
ful as  to  the  right.  Even  in  our  families,  by 
listening  to  our  wives  and  members  of  our 
family,  we  change  opinion.  I  trust  you  will 
retire,  and  give  to  each  other  a  patient  con- 
sideration, and  reach  a  conclusion  in  this  case. 
Gentlemen,  you  will  retire  to  yoiu:  room  for 
further  consideration."  A  verdict  having  been 
returned,  upon  which  judgment  was  given, 
Mr.  Justice  Lewis,  in  reversing  it.  says:  "It 
does  not  appear,  nor  is  it  contended,  the  Judge 
of  the  court  intentionally  abused  the  discre- 
tion which  he  had,  and  might  reasonably  ex- 
ercise, as  to  length  of  time  the  Jury  ought  to 
have  been  kept  together  with  a  view  to  agree- 
ment upon  a  verdict;  but  It  seems  to  us,  when 
the  fact  the  jury  had  come  into  cotut,  and  an- 
nounced It  Impossible  for  them  to  agree,  and 
the  length,  tone,  and  manner  of  the  address 
by  the  court,  are  considered,  the  conclusion  is 
almost  inevitable  that  the  Jury  brought  in  a 
verdict  which  they  would  not  have  rendered 
but  for  the  Interposition  of  the  court;  and 
as  the  actual  finding  shows  evidence  of  a 
compromise  of  opinion,  and  yielding  by  some 
of  the  Jury  of  their  previously  announced  un- 
alterable conviction,  we  think  the  verdict  can- 
not be  regarded  as  the  result  of  deliberate 
Judgment,  but  was  brought  about  by  the  sup- 
posed paramount  duty  of  the  Jury  to  agree 
upon  a  verdict,  rather  than  by  free  and  un- 
biased conviction  of  what  their  verdict  ought 
to  be;  and,  whenever  the  interference  of  the 
court  appears  to  have  had  such  effect  upon 
the  Jury,  their  verdict  ought  to  be  set  aside." 
In  Whitelaw's  Ex'r  v.  Whitelaw,  83  Va.  40, 
1  S.  E.  407,  the  court,  upon  the  failure  of  the 
Jury  to  agree  upon  a  verdict,  said  to  them: 
"Under  the  particular  circumstances  of  this 
case,  you  should  be  disposed  to  yield  some- 
thing in  deference  to  the  opinions  of  others, 
and  especially  should  you  do  so  when  those 
differing  from  you  exceed  in  numbers,  other 
things  being  even.  That  an  honest  purpose 
to  agree  excluded  all  self-will  and  obstinacy 
of  purpose.  That  the  very  construction  of  a 
Jury  supposes  concessions,  and  the  man  who 
cannot  concede  Is  unfit  for  a  Juror,  yet  a  case 
may  arise  in  which  a  duty  may  be  so  plain 
that  concessions  cannot  properly  be  made. 
But  this  exists  only  in  plain  cases.    It  cannot 


Digitized  by 


Google 


Or.) 


STATE  v.  IVANHOE. 


S19 


arise  In  cases  in  which  the  weight  of  conflict- 
ing evidence  is  somewhere  about  even.  Do 
your  duty,  gentlemen,  and  leave  the  rest  to 
me."  Mr.  Justice  Lacy,  in  reversing  the  Judg- 
ment based  npon  a  verdict  obtained  under  such 
circumstances  says:  "In  this  case  the  coiirt 
was  not  satisfied  with  charging  the  Jury  at 
great  length  upon  their  general  duties  as  Ju- 
rors, hot,  In  effect,  Instructs  them  that  the  mi- 
nority should  yield  to  the  majority,— that  Is, 
concede  to  the  majority  something  in  this 
particular  case;  that  the  evidence  was  very 
conflicting,  etc.  How  much  this  Judge  thought 
the  minority  must  concede  to  the  majority,  the 
Jury  is  not  informed;  but  npon  what  principle 
could  this  be  held,  except  that  the  majority 
should  govern,  and  that  the  question  should 
be  decided  by  a  vote,  the  voice  of  the  major- 
ity being  then  reported  to  the  court  as  the 
unanimous  verdict  of  the  Jury.  The  minority 
of  the  Jury  may  thus  have  been  induced  to  be- 
lieve tha,t  by  such  a  .course  all  responsibility 
would  be  removed  from  them  upon  their  oaths, 
and  placed  upon  the  majority,  or  possibly  upon 
the  court;  for  the  Judge  loftily  concludes, 
•Do  your  duty,  gentlemen,  and  leave  the  rest 
to  me.'  We  think  a  verdict  thus  obtained  can- 
not be  said,  in  any  Just  sense,  to  be  the  ver- 
dict of  the  Jury.  The  course  of  the  trial 
Judge,  we  think,  was  an  altogether  unwarrant- 
able Invasion  of  the  domain  of  the  Jury,  and, 
if  upheld,  would  tend  to  render  Jury  trials  a 
mockery.  It  lies  at  the  foundation  of  Jury 
trials  that  by  their  verdict  the  Jury  shall  deter- 
mine the  Issue  Joined,  upon  their  consciences, 
without  outside  influence,  or  coercion  from 
the  court  or  elsewhere." 

In  Cranston  v.  Railroad  Co.,  103  N.  T.  614, 
9  N.  E.  500,  the  Jury,  after  deliberating  some 
time,  returned  into  court,  and,  one  of  them 
having  stated  that  there  was  no  probability 
of  their  agreeing,  the  court  said  to  them,  "I 
can't  take  any  such  statement  as  that,  gen- 
tlemen, you  must  get  together  upon  a  matter 
of  this  kind;"  adding,  "No  Juror  ought  to  re- 
main entirely  firm  in  his  own  conviction,  one 
way  or  another,  until  he  has  made  up  his 
mind,  beyond  all  question,  that  he  Is  neces- 
sarily right,  and  the  others  necessarily 
wrong."  The  Jury  were  thereupon  again  sent 
out,  and,  having  found  a  verdict  In  favor  of 
the  plaintiff,  the  Judgment  rendered  thereon 
was  reversed.  Mr.  Justice  Rapallo.  speaking 
for  the  court,  says:  "We  are  of  opinion  that 
the  instruction  excepted  to  was  not  a  correct 
statement  of  the  law.  It  was  Incumbent  upon 
the  party  holding  the  afBrmatlve  of  the  Issue, 
who  in  this  case  was  the  plaintiff,  to  satisfy 
the  Jury,  by  a  preponderance  of  evidence,  of 
the  facts  upon  which  her  right  to  recover  de- 
pended. If  she  failed  to  do  so,  the  defendant 
was  entitled  to  a  verdict.  The  Jurors  who 
were  not  satlsfled,  by  the  evidence,  of  the 
truth  of  the  plaintiff's  allegations,  were  Justi- 
fied in  refusing,  for  that  reason,  to  find  a  ver- 
dict in  her  favor,  although  they  might  not 
have  made  up  their  minds  beyond  all  question 
that  they  were  necessarily  right,  and   that 


those  who  were  in  favor  of  finding  a  verdict 
for  the  plaintiff  were  necessarily  wrong.  To 
sustain  this  instruction  would  be  to  cast  upon 
the  defendant  In  a  civil  action  a  burden  quite 
as  heavy  as  that  which  rests  upon  the  prosecu- 
tion in  a  criminal  case,  and  perhaps  still  more 
onerous.  If  the  evidence  was  so  clear  as  to 
lead  to  a  conclusion  with  the  degree  of  cer- 
tainty required  by  the  charge,  there  was  noth- 
ing to  submit  to  the  Jury,  and  it  was  the  duty 
of  the  court  either  to  direct  a  verdict  or  to 
nonsuit  the  plaintiff." 

In  State  v.  Bybee,  17  Kan.  402,  the  defend- 
ant was  Indicted  for  the  crime  of  assault 
with  Intent  to  kill,  and  the  Jury,  having  heard 
the  evidence,  .which  tended  to  show  that  the 
defendant  was  guilty  as  charged,  or  not  guilty, 
retired;  but,  being  unable  to  agree  upon  a 
verdict,  the  court  sent  for,  and  said  to,  them: 
"I  am  led  to  infer,  from  the  character  of  your 
communications  to  me,  that  you  think  it  im- 
possible to  agree,  and  desire  to  be  discharged. 
You  have  heard  the  evidence,  and  the  case 
has  been  ably  argued  by  counsel,  and  the 
court  has  afforded  every  facility  to  enable 
you  to  understand  the  case.  The  trial  has 
been  very  expensive  to  the  public,  and  has 
occupied  a  great  deal  of  time  and  attention, 
and  It  is  not  possible  that  It  will  ever  be  more 
clearly  presented  than  It  has  been  in  this,  its 
first  presentation  to  a  Jury.  !•  do  not  desire 
to  try  the  case  again.  It  Is  often  considered 
a  reflection  on  the  court,  and  upon  you.  as  - 
Jurors,  should  you  not  agree.  You  have  been 
Impaneled  to  come  to  an  agreement,  not  to 
wrangle  over  pet  ideas  and  theories.  It  is 
the  duty  of  the  Jury  to  agree,  if  possible. 
The  theory  of  an  agreement  by  the  Jury  Is 
that  twelve  minds  are  brought  as  nearly  to- 
gether as  it  is  possible  for  twelve  minds  to 
come.  To  bring  about  this  result,  it  is  neces- 
sary for  the  individual  Juror,  in  niatters  of 
detail,  and  on  questions  of  minor  importance, 
to  defer  to  some  extent  to  his  fellow  Jurors, 
and  to  surrender  some  of  his  own  ideas  and 
opinions  to  what  seems  to  be  an  overwhelm- 
ing sentiment  against  him.  None  of  us  are 
infallible.  And  in  your  deliberations  you 
should  realize  this,  and  mutually  depend  up- 
on each  other.  And,  in  the  consideration  of 
the  details  of  the  case,  you  should  meet  the 
questions,  as  they  arise,  in  a  spirit  of  mutual 
concession  and  forbearance,  and  thus  gradu- 
ally as  you  proceed,  step  by  step,  to  arrive 
at  a  conclusion  to  which  you  can  all  assent, 
although,  if  left  to  yourselves,  you  yould 
probably  have  come  to  a  different  conclusion. 
You  should  bring  your  minds  together,  like 
the  mixing  of  different  ingredients  by  an 
apothecary,  and  ascertain  what  is  the  produM. 
In  a  case  of  this  Importance,  I  feel  it  to  be 
my  duty  to  afford  you  the  most  ample  oppor- 
tunity to  agree.  It  Is  not  my  purpose  to  force 
you  to  a  verdict  not  in  accordance  with  your 
convictions.  My  experience  with  Juries  has 
taught  me  that  they  often  agree  after  they 
have  Imagined  It  impossible  to  do  so,  and 
after  the  agreement  they  have  been  surprised 
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that  they  ever  disagreed.  I  hope  this  will  be 
your  experience.  I  therefore  urge  upon  you 
to  make  another  effort,  in  a  spirit  of  recon- 
ciliation, and  fairness  to  each  other,  to  the 
accused,  and  to  the  public,  and,  if  possible, 
agree  upon  a  verdict;  and  I  warn  you  not  to 
think  of  being  discharged  for  some  time  to 
come."  An  exception  to  these  remarks  having 
been  saved,  the  Jury  were  again  sent  out,  and, 
having  found  the  defendant  guilty  of  assault 
only,  he  was  sentenced  to  pay  a  flne  of  $500, 
from  which  be  appealed;  and  Mr.  Justice 
Brewer,  In  reversing  the  Judgment,  says:  "It 
also  appears,  both  from  the  bill  of  exceptions 
and  from  other,  parts  of  the  record,  that  the 
jury  were  for  a  long  time  unable  to  agree, 
and,  if  we  may  credit  some  of  the  aflSdavits 
filed  upon  the  motion  for  a  new  trial,  were 
evenly  divided.  It  seems  to  us,  under  these 
circumstances,  that  the  remarks  of  the  learn- 
ed court  were  calculated  to  exert  too  strong 
a  pressure  upon  the  jury  in  favor  of  the  agree- 
ment. It  may  not,  perhaps,  be  possible  to 
single  out  any  particular  sentence,  and  say 
that  this  Is,  strictly  speaking,  and  taken  by 
itself,  erroneous,  and  sufficient  to  justify  a 
reversal,  though  there  are  some  that  seem  to 
trespass  a  good  deal  on  the  right  and  duty  of 
each  juror  to  the  free  exercise  of  his  indi- 
vidual judgment  Yet  the  general  impression 
of  these  instructions,  as  we  read  them,  and, 
as  it  .seems  to  us,  must  have  been  received 
by  the  jury,  is,  that  the  jury  ought,  by  com- 
promise and  surrender  of  Individual  convic- 
tions. If  necessary,  to  come  to  an  agreement, 
and  that  a  failure  to  do  so  would  be  an  im- 
putation upon  both  jury  and  court  Now, 
while  a  court  may  properly  call  the  attention 
of  the.  jury  to  many  matters  which  Increase 
the  desirability  of  an  agreement  such  as  the 
time  already  taken,  the  improbability  of  se- 
curing additional  testimony,  the  general  pub- 
lic benefit  in  a  speedy  close  of  a  litigation, 
and,  at  least  in  cases  where  the  matters  at 
stake  are  of  minor  Importance,  the  question 
of  expense  to  the  parties  and  the  public,  yet 
no  juror  should  be  Influenced  to  a  verdict  by 
a  fear  of  personal  disgrace  or  pecuniary  in- 
jury. No  juror  should  be  Induced  to  agree 
to  a  verdict  by  a  fear  that  a  failure  to  so 
agree  would  be  regarded  by  the  public  as  re- 
flecting upon  either  his  Intelligence  or  his  in- 
tegrity. Personal  considerations  should  never 
be  permitted  to  influence  his  conclusions,  and 
the  thought  of  them  should  never  be  present- 
ed to  him  as  %.  motive  for  action.  Nor  do  we 
think  the  illustration  given  by  the  learned 
judge  a  happy  one.  A  verdict  is  the  ex- 
pression of  the  concurrence  of  individual  judg- 
ments, rather  than  the  produc:  of  mixed 
thoughts.  It  is  not  the  theory  of  jury  trials 
that  the  individual  conclusions  of  the  jurors 
should  be  added  up,  the  sum  divided  by 
twelve,  and  the  quotient  declared  the  verdict, 
but  that  from  the  testimony  each  individual 
juror  should  be  led  to  the  same  conclusion; 
and  this  unanimous  conclusion  of  twelve  dif- 
ferent minds  is  the  certainty  of  fact  sought  in 


the  law.  Especially  is  this  true  In  criminal 
trials.  Here  should  no  thought  of  compro- 
mise be  tolerated.  Before  the  state  can  fairly 
demand  the  conviction  and  punishment  of 
an  alleged  criminal,  the  twelve  jurors  should 
each  be  led  from  the  testimony  to  a  clear 
conviction  of  his  guilt;  and  where  six  jurors 
believe  a  defendant  guilty  of  murder,  and  six 
believe  him  innocent  of  any  offense,  it  is  an 
outrage  for  the  twelve  to  bring  in  a  compro- 
mise verdict  of  guilty  of  manslaughter.  We 
fear  that  something  of  this  kind  occurred  in 
this  case,  and  that  the  charge  above  quoted 
was  mainly  Instrumental  in  producing  this 
result.  At  any  rate,  it  seems  to  us  clear  that 
such  would  be  the  tendency  of  those  Instruc- 
tions, and  it  is  not  apparent  that  it  did  not 
have  that  effect  For  this  error  the  judg- 
ment must  be  reversed,  and  the  case  remand- 
ed, with  instructions  to  giant  a  new  trial." 

If  a  verdict  Is  to  be  attained  by  fnutual  con- 
cessions on  the  part  of  .the  Jurors,  ^le  result 
must  necessarily  be  a  general  average  of  the 
sum  of  the  different  opinions  entertained  by 
each,  and,  when  a  juror  consents  to  the  aver- 
age agreed  upon,  the  verdict  is  eventually  his 
own.  The  bill  of  exceptions  not  containing 
any  of  the  testimony,  we  cannot  say  whether 
it  was  possible  for  six  of  the  Jurors  conscien- 
tiously to  entertain  &n  opinion  therefrom  that 
defendant  was  guilty  as  charged  in  the  indict- 
ment, while  their  fellows  were  convinced  that 
he  was  Innocent,  or  guilty  of  an  assault  only. 
The  mutual  concessions  Insisted  upon  may 
have  resulted  in  the  verdict  which  was  re- 
turned. True,  the  jurors  were  told  not  to  vio- 
late their  consciences,  and  this  remark  may 
have  qualified  the  other  portions  of  the  in- 
struction. However,  this  may  be,  we  think 
the  charge  was  erroneous,  since  by  following 
it  a  compromise  verdict  may  have  been  reach- 
ed, while  the  defendant  was  entitled,  under 
the  law,  to  the  imanimous  judgment  of  12 
disinterested  jurors  aa  to  hia  guilt  or  Inno- 
cence. When  a  cause  has  been  submitted  to 
a  jury,  the  duty  of  retinmlng  a  verdict  de- 
volves upon  them;  and  It  has  been  held  that 
if  the  court  threaten  to  keep  them  confined 
until  they  agree.  In  consequence  of  which  they 
are  coerced  into  surrendering  their  honest  con- 
victions, or  if  they  are  urged  to  render  a  com- 
promise verdict,  or  that  a  minority  of  the 
Jurors  should  yield  their  settled  beliefs  to  the 
opinions  of  the  majority,  a  Judgment  based 
upon  a  verdict  obtained  under  such  circum- 
stances will  be  reversed  on  appeal.  Taylor 
V.  Jones,2  Head,  565;  Hancock  v.Elam,3  B  i.xt. 
33;  Richardson  v.  Ooleman,  131  Ind.  210,  20  X. 
E.  909;  Boden  v.  Irwin,  92  Pa.  St  345;  Railroad 
Co.  V.  Barlow  (Tena  Sup.)  8  8.  W.  147.  In 
State  V.  Saunders,  14  Or.  300,  12  Pac.  401, 
an  instruction  urging  the  Jury  to  agree  uiton 
a  verdict  was  held  unobjectionable;  but,  this 
charge  having  been  given  before  the  jury  re- 
tired, it  was  Impossible  for  the  court  to  know 
that  there  was  any  probability  of  a  disagree- 
ment So,  too,  in  State  v.  Hawkins,  18  Or. 
476,  23  Pac.  475,  the  court,  before  the  Jury 
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retired,  gave  similar  Instructions,  and  It  was 
held  tluit  no  error  waa  committed.  In  the 
case  at  bar,  however,  it  was  known  that  the 
Jury  had  disagreed  and  were  equally  divided 
in  opinion  when  the  Instructions  complained 
of  were  given,  which  emphasizes  the  impor- 
tance of  the  language  adopted;  and,  believing 
that  the  charge  was  erroneous  and  prejudicial 
to  the  defendant,  the  Judgment  must  be  re- 
versed, and  a  new  trial  ordered. 


(Ca  Or.  109) 


STATE  V.  McGRATH. 


(Supreme  Court  of  Oregon.    May  22,  1899.) 

CBUnSAI,    Ll.W — WiTB   AS    WiTNBSS — APPBJLI, — ^IH- 
BTBUOTIOHS— CeaBACTEB  OF  ACCCSBC. 

1.  Defendant  In  a  criminal  prosecution,  by 
offering  himstif  as  a  witness  in  his  own  be- 
half, does  not  thereby  consent  to  the  examina- 
tion ot  his  wife  under  section  713,  Code  Civ. 
Proc,  providiog  that  a  party  offering  himself 
as  a  witness  is  to  be  deemed  consenting  to  the 
ezamiuation  of  his  wife:  as  such  section  has 
no  application  to  criminal  proceedings,  the 
Criminal  Code  being  complete  upon  that  sub- 
ject, although  section  1364,  Cr.  Code,  provides 
that  the  law  of  evidence  in  civil  actions  is  al- 
so the  law  of  evidence  In  criminal  actions  and 
proceedings. 

2.  Hill's  Ann.  Laws,  S§  1365,  1366,  making 
defendant  in  a  criminal  action  a  competent  wit- 
ness at  his  own  request,  and  a  husband  or  wife 
a  compertent  witness  against  the  other  by  the 
consent  of  both,  mean  an  active  consent,  and 
supersede  section  713,  Code  Civ.  Proc.,  provid- 
ing that  a  party  ofEering  himself  as  a  witness 
la  to  be  deemed  as  consenting  to  the  examina- 
tion of  his  wife,  so  far  as  it  may  apply  to 
criminal  actions. 

3.  He  extent  of  the  cross-examination  of 
witnesses  rests  largely  in  the  discretion  of  the 
trial  court,  and  error  must  affirmatively  appear, 
or  it  will  not  be  reviewed. 

4.  An  instruction  in  a  homicide  case  that: 
"Previous  good  character  and  reputation  is  not 
a  defense  against  any  criminal  charge,  but  evi- 
dence on  the  subject  is  admitted  for  the  pur- 
pose of  strengthening  the  presumption  of  in- 
nocence; •  •  •  that,  if  the  evidence  on  the 
whole  case  convinces  you  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty,  you  must 
return  a  verdict  of  guilty,  without  reference  to 
his  previous  good  character  and  reputation," — 
is  a  proper  charge  on  the  effect  of  testimony 
aa  to  good  character  of  accused. 

Appeal  from  clrcnlt  coort,  Linn  county; 
George  H.  Burnett,  Judge. 

M.  T.  McGrath  was  convicted  of  murder  In 
the  first  degree,  and  be  appealed.    Reversed. 

J.  R.  Wyatt,  for  appellant.  D.  R.  N.  Black- 
burn, Atty.  Gen.,  and  John  H.  McNary,  Dep. 
Dist  Atty.,  for  the  State. 

BEAN,  J.  ,  The  defendant  was  Indicted  and 
convicted  of  murder  in  the  first  degree,  and 
from  the  judgement  of  death  which  followed 
he  appeals. 

T7pon  the  trial  he  offered  himself  as  a  wit- 
ness, and  gave  testimony  from  which  it  might 
be  inferred  that  the  deceased  had  been  crim- 
inally intimate  with  his  wife.  In  rebuttal 
the  state  called  her  as  a  witness,  and,  against 
his  objections  and  protest,  she  was  permitted 
to  testify  In  reference  to  that  matter;  and  the 
admission  of  her  testimony  Is  the  principal 
67P.-21 


error  assigned  and  relied  upon  to  reverse  the 
Judgment.  It  is  a  firmly  established  rule  of 
the  common  law,  grounded  on  principles  of 
public  policy,  that  neither  husband  nor  wife 
is  a  competent  witness  In  a  criminal  action 
against  the  other,  except  In  cases  of  personal 
Injury  of  one  to  the  other.'  1  Greenl.  Ev.  § 
334.  And,  while  the  power  of  the  leglslatiure 
to  change  or  modify  this  rule  is  undoubted, 
its  Intention  to  do  so  should  not  be  lightly  im- 
puted, for,  as  said  by  Mr.  Justice  Brewer,  In 
Bassett  v.  U.  S.,  137  U.  S.  505,  11  Sup.  Ct. 
167:  "It  cannot  be  assumed  that  It  Is  indif- 
ferent to  sacred  things,  or  that  It  means  to 
lower  the  holy  relations  of  husband  and  wife 
to  the  material  plane  of  simple  contract.  So, 
before  any  departure  from  the  rule  affirmed 
through  the  ages  of  the  common  law— a  rule 
having  its  solid  foundation  in  the  best  inter- 
ests of  society-— can  be  adjudged,  the  Iang;uage 
declaring  the  legislative  will  should  be  so 
dear  as  to  prevent  doubt  as  to  its  intent  and 
limit."  Unless,  therefore,  the  legislature  has 
clearly  provided  that  a  wife  shall  be  a  compe- 
tent witness  against  her  husband  in  a  crim- 
inal action,  without  his  consent,  the  Judgment 
from  which  the  appeal  is  taken  must  be  re- 
versed. As  presented,  the  determination  of 
this  question  requires  a  consideration  of  sub- 
division 1  of  section  712  and  section  713  of 
the  Code  of  Civil  Procedure  and  sections  1364 
and  1306  of  the  Criminal  Code.  These  sec- 
tions read  as  follows: 

Section  712,  subd.  1:  "A  husband  shall  not 
be  examined  for  or  against  his  wife  without 
her  consent,  nor  a  wife  for  or  against  her 
husband  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  with- 
out the  consent. of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other 
during  the  marriage.  But  the  exception  does 
not  apply  to  a  civil  action,  suit,  or  proceeding 
by  one  against  the  other,  nor  to  a  criminal 
action  or  proceeding  for  a  crime  committed  by 
one  against  the  other." 

Section  713:  "If  a  party  to  the  action,  suit, 
or  proceeding  offer  himself  as  a  witness,  that 
Is  to  be  deemed  a  consent  to  the  examination 
also  of  a  wife,  husband,  attorney,  clergyman, 
physician,  or  surgeon  on  the  same  subject, 
within  the  meaning  of  subdivision  1  •  •  • 
of  the  last  section." 

Section  1364:  "The  law  of  evidence  in  civil 
actions  is  also  the  law  of  evidence  In  crim- 
inal actions  and  proceedings,  except  as  other- 
wise specially  provided  in  this  Code." 

Section  1366:  "In  all  criminal  actions. 
where  the  husband  is  the  party  accused,  the 
wife  shall  be  a  competent  witness,  and  when 
the  wife  is  the  party  accused,  the  husband 
shall  be  a  competent  witness;  but  neither 
husband  nor  wife,  in  such  cases,  shall  be  com- 
pelled or  allowed  to  testify  in  such  cases  un- 
less by  consent  of  both  of  them:  provided, 
that  In  all  cases  of  personal  violence  upon 
either  by  the  other,  the  Injured  party,  hus- 
band or  wife,  shall  be  allowed  to  testlf; 
against  the  other." 
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The  contention  for  the  state  la  that  the  de- 
fendant, by  otCering  himself  as  a  witness,  Is 
deemed  to  have  consented  to  the  examination 
of  his  wife.  This  argument  Is  based  on  sec- 
tion 713,  which  it  is  claimed  Is  made  applica- 
ble to  criminal  actions  by  section  1364.  There 
are  two  answers  to  this  position,  either  of 
which,  to  our  minds,  is  conclusive.  Section 
713  only  purports  to  define  what  shall  be 
deemed  a  consent  within  the  meaning  of  sec- 
tion 712.  It  does  not  provide,  as  a  general 
rule  ot  evidence,  that.  If  a  party  to  an  action 
offer  himself  or  herself  as  a  witness,  it  shall 
be  deemed  a  consent  in  all  cases  to  the  exam- 
ination also  of  the  husband  or  wife  of  such 
party,  but  It  Is  expressly  confined  to  section 
712.  The  latter  section  is  found  in  the  Code 
of  Civil  Procedure,  and,  so  far  as  it  relates  to 
the  competency  of  a  husband  or  wife  as  a 
witness  against  the  other,  can  have  no  possi- 
ble application  to  a  criminal  action,  because 
the  Criminal  Code  is  complete  within  itself 
upon  that  subject.  Prior  to  1880,  It  provided 
that  a  husband  or  wife  could  not  be  a  witness 
for  or  against  each  other,  except  where  the 
crime  was  committed  by  one  against  the  oth- 
er, even  by  consent  (Deady's  Code,  §  167),  and 
since  that  time  only  by  the  consent  of  both 
(HiU's  Ann.  Laws  Or.  §  1366).  So  that,  If  we 
look  at  the  case  from  this  standpoint  alone, 
the  court  erred  in  holding  that  defendant,  by 
offering  himself  as  a  witness,  consented  to 
the  examination  of  his  wife.  But  there  is 
another,  and  perhaps  more  cogent,  reason  for 
this  conclusion.  Sections  1365  and  1366  of 
HlU's  Ann.  Laws,  which  make  a  defendant  in 
a  criminal  action  a  competent  witness  at  his 
own  request,  and  a  husband  or  wife  a  com- 
petent witness  for  or  against  the  other  by 
the  consent  of  both,  were  passed  In  1880,  and 
are  both  a  part  of  the  same  act  (Laws  1880, 
p.  28),  and  embody  the  latest  expression  of 
the  legislative  will  upon  the  subject.  At  the 
time  of  their  enactment  the  legislature  had 
\mder  consideration  both  the  propriety  of  the 
defendant  being  permitted  to  testify  in  his 
own  behalf  and  of  modifying  the  common- 
law  rule  in  reference  to  the  competency  as  a 
witness  of  a  husband  or  wife  in  criminal 
cases.  It  is  but  a  reasonable  presumption, 
therefore,  that  It  intended  and  did  embody  in 
the  act  an  expression  of  the  entire  legislative 
will  on  the  subject;  and  when  it  provided 
that  neither  husband  nor  wife  should,  without 
the  consent  of  both,-  be  allowed  or  compelled 
to  testify  against  the  other  in  a  criminal  ac- 
tion. It  meant  an  active  assent,  and  not  that 
it  could  be  Implied  from  the  fact  that  a  de- 
fendant availed  himself  of  the  provision  of 
another  srciicn  of  the  same  act,  and  testified 
in  his  own  behalf.  The  common-law  rule 
prohibiting  either  a  husband  or  wife  from  be- 
ing a  witness  in  a  cause  to  which  the  other 
Is  a  party  was  so  strict,  and  the  public  had 
such  an  Interest  In  its  observance,  that,  ac- 
cording to  Mr.  Oreenleaf,  It  could  not  l>e  re- 
laxed even  by  their  consent  1  Greenl.  Ev.  § 
340.    Onr  statute,  however,  has  so  far  modi- 


fied this  rule  that  either  may  be  a  witness  for 
or  against  the  other  In  a  criminal  action  by 
the  consent  of  both,  but  it  would  be  rdaxlng 
it  to  an  extent  not  contemplated  by  the  legis- 
lature, and  wholly  unauthorized  by  any  statn- 
tory  provision,  to  hold  that  such  consent  is  to 
be  Implied  from  the  fact  that  the  defendant 
offered  himself  as  a  witness.  Statutes  of  this 
character  are  in  derogation  of  an  ancient  and 
well-established  rule  of  the  common  law  bas- 
ed upon  grave  reasons  of  public  policy,  and 
it  is  therefore  never  presumed  that  the  legis- 
lature Intended  to  make  any  Innovation  on 
such  rule,  further  than  Its  language  Imports. 
End.  Interp.  St.  i  127;  Byrd  v.  State,  34  Am. 
Rep.  440;  Hubbell  v.  Grant,  39  Mich.  641. 
If  the  legislature  had  intended  that  by  offer- 
ing himself  as  a  witness  a  defendant  in  a 
criminal  action  should  be  deemed  to  have  con- 
sented to  the  examination  of  his  wife,  it 
would  have  been  a  very  simple  matter  for  it 
to  have  so  provided.  It  did  not  see  fit  to  do 
so,  but,  on  the  contrary,  expressly  declared 
that  she  should  be  a  competent  witness  only 
by  the  consent  of  both,  a^d  we  are  therefore 
bound  to  hold  that  under  this  statute  a  wife 
cannot  testify  as  a  witness  in  a  criminal  ac- 
tion against  her  husband,  except  In  cases  of 
personal  violence  upon  her,  imless  by  his  con- 
sent. 

The  other  assignments  of  error  are  sub- 
stantially without  merit  The  cross-exami- 
nation of  the  witness  Springate  may  have 
been  restricted  to  somewhat  narrow  limits, 
but  as  the  extent  of  a  cross-examination 
rests  largely  In  the  discretion  of  the  trial 
court,  it  was  not  reversible  err<».  It  Is  not 
entirely  clear,  from  the  bill  of  exceptions, 
what  connection  the  penknife  found  on  the 
defendant  at  the  time  of  his  arrest,  and  which 
the  court  allowed  to  be  introduced  in  evi- 
dence, had  with  the  commission  of  his  al- 
leged crime,  but  it  does  not  seem  to  us  that 
its  admission  was  error.  The  instruction  re- 
specting the  evidence  of  the  good  character 
of  the  defendant  Is  In  harmony  with  the  rule 
laid  down  by  this  court  in  State  v.  Oarrand.  5 
Or.  224;  State  v.  Porter,  32  Or.  135,  49  Pac. 
964.  Judgment  reversed,  and  a  new  trial  or- 
dered. 


(35  Or.  176) 
BEALE  et  al.  v.  HITE  et  ux. 

(Supreme  (3ourt  of  Orefron,    May  29,  1899.) 

AsvBBSB  Possession — What  CoNSTrruTES — Pub- 
uo  Lands. 
Since  Hill's  Ann.  Laws,  §  4,  requiring  an 
action  for  the  recovery  of  real  property  to  be 
brought  within  10  years  from  the  time  that 
plaintiff  or  his  predecessors  were  in  possession 
thereof,  vests  a  person  in  adverse  possession  of 
real  property  for  the  required  time  with  a  per- 
fect title,  occupancy  of  lands  under  a  mistaken 
belief  that  they  are  part  of  the  public  domain, 
and  with  the  expectation  of  acquirinR  title  from 
the  government,  does  not  constitute  adverse 
possession. 

Appeal   from    circuit  court,   Ooos   county; 
George  H.  Burnett,  Judge. 
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Action  by  D.  Grant  Beale  and  others  against 
WlUiam  Hite  and  wife.  There  was  a  judg- 
ment for  plaintiffs,  and  defendants  appeal 
Affirmed. 

J.  W.  Bennett  and  B.  B.  Watson,  for  appel- 
lants.   S.  H.  Hazard,  for  respondents. 

BEAN,  3.  This  Is  an  action  to  recover  160 
acres  of  land  in  Coos  county,  commenced  in 
September,  1805.  The  defendants  claim  title 
by  adverse  possession.  Upon  the  trial,  and 
after  the  evidence  was  all  in,  by  direction  of 
the  court,  the  Jury  returned  a  verdict  in  favor 
of  plaintiffs,  on  the  ground  that  the  defend- 
ants had  not  proved  a  defense  sufficient  to  be 
submitted  to  them;  and  from  the  Judgment 
entered  thereon  the  defendants  appeal. 

The  land  in  controversy  wab  granted  to  the 
state  of  Oregon,  by  Act  Cong.  March  12, 1860, 
as  swamp  and  overflowed  land,  and  conveyed 
by  the  state  to  the  plaintiffs'  ancestor  on  No- 
vember 9,  1886,  although  not  patented  to  it  by 
the  general  government  until  March  3,  1891. 
In  March  or  April,  1884,  but  after  the  land 
had  been  selected  and  claimed  by  the  state  as 
swamp  land,  the  defendant  settled  upon  It 
with  the  purpose  of  acquiring  title  under  the 
laws  of  the  United  States,  claiming  that  it  was 
not  in  fact  swamp  land,  but  vacant  public 
land,  subject  to  entry  under  the  pre-emption 
and  homestead  laws.  He  thereafter  attempt- 
ed to  make  a  pre-emption  filing  thereon,  but 
was  unable  to  do  so  because  it  had  been 
claimed  by  the  state  as  swamp  land,  and 
withdrawn  from  settlement  on  that  account; 
and  a  subsequent  offer  and  attempt  to  en- 
ter the  same  as  a  homestead  proved  unavail- 
ing for  the  same  reason.  At  the  time  of  his 
settlement,  a  contest  was  pending  in  the 
land  department  of  the  United  States,  Involv- 
ing the  character  of  the  land,  which  was  sub- 
sequently determined  in  favor  of  the  state, 
and  a  patent  thereafter  issued  in  conformity 
thereto. 

The  contention  for  the  plaintiffs  is  that,  un- 
der these  circumstances,  the  defendant's  en- 
try and  possession  of  the  land  was  not  ad- 
verse, within  the  meaning  of  the  statute  of 
limitations,  and  in  this  position  we  concur. 
The  evidence  shows  that  he  entered  upon  the 
land  under  the  mistaken  claim  that  it  was  va- 
cant public  land  of  the  United  States,  with  the 
expectation  of  obtaining  title  from  the  govern- 
ment, and  that  he  did  not  enter  or  hold  posses- 
sion under  any  claim  of  title  In  himself.  It  is 
true  he  testifies  that  he  claimed  the  land  as  bis 
own,  but  on  cross-examination  states— what 
Is  borne  out  by  his  entire  course  of  conduct — 
that  such  claim  was  based  on  the  theory  that 
the  land  belonged  to  the  government  of  the 
United  States,  and  that  by  reason  of  his  settle- 
ment and  cultivation  he  was  entitled  to  ac- 
quire the  title.  His  contention  was  simply 
that  the  land  was  open  to  settlement,  and  he 
had  the  right  to  acquire  it  under  the  laws  gov- 
erning its  disposition.  To  that  end  he  at- 
tempted to  file  a  pre-emption  claim,  and  after- 


wards to  make  a  homestead  entry,  but  waa 
unable  to  make  either.  He  was,  in  short, 
nothing  more  than  a  mere  squatter  occupying 
land  which  he  believed  to  be  a  part  of  the  pub- 
lic domain,  with  the  purpose  of  acquiring  title 
from  the  government,  if  it  should  be  deter- 
mined In  the  then  pending  contest  not  to  be 
swamp  land,  and  this  docs  not  amount  to  an 
adverse  holding.  Sohleicher  v.  Gatlln,  85  Tex, 
270,  20  S.  W.  120. 

It  is  an  indispensable  requisite  to  an  ad- 
verse possession,  under  our  stahite,  that  It  be 
accompanied  with  a  claim  of  title  or  owner- 
ship in  the  occupant.  Mr.  Buswell  says:  "It 
is  the  occupation  with  an  intent  to  dalm 
against  the  true  oWner  which  renders  the  en- 
try and  possession  adverse.  'It  is  not  pos- 
session alone,  but  that  it  is  accompanied  with 
the  claim  of  the  fee,  which,  by  construction  of 
law,  is  deemed  prima  facie  evidence  of  such 
an  estate.' "  Busw.  Llm.  p.  328.  And  Mr. 
Justice  Field  says:  "To  render  a  possession 
adverse,  it  must  be  hostile  In  its  origin,  and 
hostile  In  its  continuance.  The  entry  upon 
the  premises  must  be  made,  and  the  possession 
must  be  accompanied  with  a  claim  of  title 
against  the  whole  world.  In  other  words,  the 
occupant, must  assert  ownership  in  himself. 
An  entry  by  permission  of  another,  or,  with 
an  admission  of  another's  title,  will  not  set  the 
statute  running."  Adams  v.  Burke,  3  Sawy. 
420,  Fed.  Cas.  No.  49.  And  Mr.  Wood  says 
that  while,  strictly  speaking,  it  may  not  be 
necessary,  as'  held  by  some  courts,  that  the 
entry  or  possession  should  in  all  cases  be  un- 
der a  pretense  or  claim  of  title  by  the  occupant 
himself,  yet,  "practically  in  all  of  the  states 
there  must  be  an  entry  or  possession  under  a 
claim  of  title,  or  such  a  user  of  thfe  premises 
as  raises  a  presumption  of  such  a  claim,  and 
in  many  of  the  states  a  claim  of  title,  as  well 
as  exclusive  and  continuous  occupancy.  Is  held 
to  be  Indispensable;  and  generally  it  may  be 
said  that  the  intention  of  the  occupant  is  a 
material  element  In  determining  whetlier  or 
not  the  possession  is  adverse  In  such  a  sense  as 
to  operate  as  an  actual  ouster  of  the  true  own- 
er, and  defeat  his  right  of  entry.  It  Is  so  well 
settled  as  to  be  regarded  as  a  rule  that,  where 
there  Is  no  clahn  of  title  In  the  occupant, 
his  possession  cannot  be  adverse  to  the  true 
title,  upon  the  principle  that,  where  a  person 
is  in  possession,  making  no  claim  whatever  to 
the  premises,  his  title,  in  presumption  of  law, 
Is  in  amity  with,  and  subservient  to,  the  true 
title.  ♦  •  ♦  It  is  the  Intention  to  claim 
title  which  makes  the  possession  adverse; 
but  this  intention  most  be  evinced  and  effectu- 
ated by  the  manner  of  occupancy;  and  neither 
a  mere  claim  of  title  without  occupancy,  nor 
a  mere  occupancy  without  an  intent  to  claim 
title,  is  snfliclent."    2  Wood,  Urn.  $  256. 

From  these  authorities  it  is  apparent  that, 
to  render  a  possession  of  real  property  adverse 
so  as  to  Vest  the  title  in  the  occupant,  and  bar 
a  recovery  by  the  owner,  it  is  an  essential  req- 
uisite that  such  possession  be  under  a  claim  of 
title  hostile  to  the  true  owner;   and  this  is  Qie 
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doctrine  of  the  prevlons  decisions  of  the  court, 
aa  we  understand  tbem. 

In  Swift  T.  Mulkey,  17  Or.  538,  21  Pac.  872, 
It  is  said:  "To  be  adverse  possession,  it  must 
be  under  a  claim  of  ownership,  though  It  need 
not  be  under  color  of  title.  It  is  sufficient  U 
the  party  goes  upon  the  land,  and  declares  to 
the  world  by  his  acts  and  conduct  that  he  la 
the  owner  of  it,  and  maintains  that  attitude 
the  requisite  period."  And  again  In  Springer 
V.  Young,  14  Or.  285,  12  Pac.  404,  Mr.  Justice 
&tratian,  speaking  for  the  court,  says:  "So, 
also,  if  at  the  time  one  enters,  or  afterwards, 
he  does  not  claim  the  title  himself,  bat  ac- 
knowledges the  title  of  another,  his  possession 
must  he  taken  as  an  entry  or  holding  in  sub- 
ordination to  the  title  of  the  person  whose 
right  he  acknowledges."  So,  also.  In  EUcklln 
V.  McCIear,  18  Or.  138,  22  Pac.  1061,  it  is  said: 
"In  order  to  establish  that  fact  [adverse  pos- 
session] it  must  appear  that  the  appellant,  and 
those  under  whom  be  claims,  were,  during 
ttat  time.  In  the  visible,  notorious,  and  ex- 
clusive possession,  under  a  claim  of  ownership. 
The  possession  must  have  been  of  such  a  char- 
acter as  to  afTord  the  respondent  the  means  of 
knowing  It,  and  of  the  claim." 

The  California  authorities  (Haye«  v.  Martin, 
46  Cal.  559;  McManus  t.  O'SuIllvan,  48  Cal. 
7;  Franeoeur  v.  Newhouse,  14  Sawy.  600,  43 
Fed.  2S6)  relied  on  by  the  defendant  seem  to 
hold  that  it  Is  sufficient  to  bar  a  recovery, 
under  the  statutes  of  that  state,  if  the  posses- 
sion be  hostile  to  the  particular  claim  of  the 
other  party  in  the  action  to  which  it  la  op- 
posed In  proof.  These  decisions  were  made 
under  a.  statute  defining  adverse  possession, 
and,  besides,  it  would  seem  that  in  each  of 
them  the -defendant's  possession  was  under  a 
recognized  claim  of  title,  and  in  some,  if  not 
all,  the  statute  of  limitations  was  set  up  in  de- 
fense of  a  subsequently  acquired  paper  title. 
The  same  is  true  of  Fellows  v.  Evans  (Or.)  63 
Pac.  491. 

Where  tbe  effect  of  the  statute  of  limita- 
tions is  not  to  transfer  the  fee  to  land  from 
the  true  owner  to  the  occupier,  but  only  to  de- 
stroy his  remedy  for  its  recovery  by  action, 
there  may  be  some  reason  for  holding  that  a 
possession  which  la  adverse  aa  against  the 
plaintiff  ia  sufficient  to  bar  the  action;  but 
where,  as  in  this  state,  an  adverse  possession 
of  real  property  for  the  period  prescribed  by 
the  statute  vests  a  perfect  title  in  the  pos- 
sessor as  against  the  whole  world,  and  gives 
bim  all  the  remedies  incident  to  the  possession 
and  ownership  under  a  written  title  (Parker 
T.  Metzger,  12  Or.  407,  7  Pac.  618),  it  seems 
to  us  no  other  reasonable  conclusion  can  be 
reached  than  that  such  possession  must  be  un- 
der a  claim  of  title  in  the  occupant,  and  with 
an  Intention  to  hold  it  against  all  the  world. 
Within  this  rule  the  defendant's  occupancy 
was  manifestly  insufficient.  As  already  point- 
ed out,  he  never  at  any  time  claimed  title  in 
himself,  but  always  admitted  tbe  title  to  be 
In  the  United  States,  and  sought  to  enter  such 
land  under  tbe  pre-emption  and  homestead 


laws.  It  was  for  the  pnrpoae  of  thus  acquir- 
ing the  title  that  he  made  bia  settlement  and 
retained  possession,  all  tbe  time  admitting  that 
the  title  was  not  in  him.  It  follows  from 
these  views  that,  assuming  that  tbe  statute  of 
limitations  will  begin  to  run  in  favor  of  one 
in  possession  of  swamp  land  prior  to  patent 
from  the  general  government  therefor,  whicb 
seems  very  doubtful  under  the  recent  decisions 
of  the  supreme  court  of  the  United  States, 
holding  that  the  legal  title  to  such  land  passes 
only  on  delivery  of  the  patent  (Luml)er  Co.  v. 
Rust,  168  U.  S.  689,  IS  Sup.  Ct  208;  Brown 
T.  Hitchcock,  19  Sup.  Ct.  485),  the  judgment 
of  the  court  below  must  be  affirmed;  and  it 
is  so  ordered. 


'  (36  Or.  2S3) 

SCHNEIDER  t.  HUTCHINSON. ' 

(Supreme  Court  of  Oregon.    May  29,  1800.) 

judoubnt  —  opbnlka  — schooi.  l>jid8— asvbbss 
Possession — Obast  bt  Conorbss. 

1.  The  vacation  of  a  default  judgment  en- 
tered on  striking  a  demurrer  to  the  complaint 
for  a  technical  defect,  and  permitting  defend- 
ant to  answer,  is  within  the  discretion  of  th« 
court. 

2.  Under  Hill's  Ann.  Laws  1887,  H  4,  13, 
barring  action  by  the  state  for  the  recovery  o( 
land  unless  plaintiff  or  its  predecessor  was 
seised  or  possessed  of  the  premises  within  10 
years  before  snit  brought,  the  state  may  be 
disseised  by  adverse  possession  of  lands  grant- 
ed to  it  by  congress  for  school  purposes,  the 
same  aa  an  individual;  and  hence  one  who 
has  held  adverse  possession  of  sudi  lands  for 
the  statutory  period  acquires  a  perfect  title. 

3.  Tbe  school  board  has  no  power  to  deprive 
one  who  has  arquired  title  by  adverse  posses- 
sion to  school  lauds  of  his  title  by  granting  the 
lands  to  others,  without  notice  and  an  oppor- 
tunity to  be  beard. 

4.  A  grant  by  congress  of  land  to  a  state  "for 
the  use  of  schools"  is  an  absolute  gniat,  vest- 
ing title  for  a  specific  purpose,  and  not  a  grant 
as  on  a  condition  subsequent. 

Appeal  from  circuit  court,  Union  county; 
Robert  E^kin,  Judge. 

Action  by  Thomas  Schneider  against  James 
H.  Hutchinson.  There  was  a  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

0.  C.  Palmer,  for  appellant  T.  H.  Craw- 
ford, for  respondent 

BEAN,  J.  This  action  was  commenced  on 
May  12,  1898,  to  recover  possession  of  certain 
land  iu  Union  county;  being  a  part  of  the 
grant  to  the  state  by  the  act  of  congress  of 
February  4,  1850,  for  the  use  of  schools,  and 
commonly  known  as  "school  lands."  A  de- 
murrer to  the  compUiint  having  been  stricken 
from  the  flies  because  of  a  failure  to  comply 
with  some  rule  of  the  court  In  reference  to 
its  service,  judgment  was  entered  for  the 
plaintiff.  But  the  same  day,  on  a  showing 
satisfactory  to  the  trial  court,  the  judgment 
was  set  aside,  and  the  defendant  permitted  to 
answer,  which  he  did,  denying  plaintiff's  title, 
and  setting  up  title  in  himself  by  adverse  pos- 
session. The  cause  was  tried  without  tbe  In- 
tervention of  a  jury;  and  from  the  findings  of 

a  Rehearing  denied  August  7,  1800. 


Digitized  by 


v^oogle 


or.) 


SCHNEIDER  v.  HUTCHINSON. 


825 


tact  it  appears  that  In  1874  Minch  and  Robin- 
son sold  and  conveyed  tbe  property  In  ques- 
tion to  one  Jotab  Miller,  wtao  immediately 
went  Into  possession,  and  be  and  tals  succes- 
aors  in  interest.  Including  tbe  defendant,  have 
been  in  the  continuous,  open,  exclusive,  and 
adverse  possession  thereof  ever  since,  claim- 
ing title  thereto.  On  -the  19th  of  August, 
1807,  while  the  land  was  so  occupied  and 
claimed  by  the  defendant,  the  board  of  com- 
missioners for  the  sale  of  school  lands  sold 
and  convoyed  the  same  to  the  plaintiff's  gran- 
tor. Upon  these  facts  the  coart  held  that  the 
action  was  barred  by  the  statute  of  limita- 
tions, and  entered  judgment  accordingly,  from 
which  the  plaintiff  appeals;  claiming  that  the 
court  erred  in  setting  aside  defendant's  de- 
fault and  permitting  him  to  answw,  and  in  rul- 
ing that  the  statute  of  limitations  ran  against 
the  state  while  it  had  the  title  to  the  land  in 
controversy.  But,  in  our  opinion,  neither  of 
these  positions  is  sound.  The  vacation  of  the 
Judgment,  under  the  circumstances  referred  to, 
was  a  matter  resting  within  the  sound  dis- 
cretion of  the  trial  court,  and  its  decision  will 
not  be  disturbed  on  appeal,  unless  for  a  mani- 
fest abuse,  which  does  not  appear  in  this 
case. 

The  law  is  well  settled  that  the  statute  at 
llmitartlons  cannot  be  set  up  as  a  bar  to  any 
right  or  claim  of  the  state,  without  its  per- 
mission. 1  Wood,  L.lm.  I  52;  Busw.  Llm.  { 
98.  But  our  statute  (Hill's  Ann.  Laws)  Is 
expressly  made  applicable  to  actions  for  the 
recovery  of  real  property,  brought  in  the  name 
of  the  state,  the  same  as  to  actions  by  private 
parties.  Section  4  provides  that  snch  actions 
shall  only  be  commenced  within  10  years  after 
the  cause  of  action  shall  have  accrued,  "and 
no  action  shall  be  maintained  for  such  recov- 
ery unless  it  appear  that  the  plaintiff,  his  an- 
cestor, predecessor,  or  grantor  was  seised  or 
possessed  of  the  premises  in  question  within 
ten  years  before  the  commencement  of  said 
action";  and  by  section  13  it  is  provided  that 
this  limitation  "shall  apply  to  actions  brought 
In  the  name  of  the  state,  or  any  county  Or 
other  public  corporation  therein,  or  for  its 
benefit.  In  the  same  manner  as  to  actions  by 
private  parties."  It  would  seem  that  the  lan- 
guage of  the  statute  is  so  plain  and  unam- 
biguous upon  this  question  as  to  leave' no  room 
for  controversy  as  to  its  proper  interpretation, 
but  coimsel  for  the  plaintiff  clahns  that  a  dis- 
tinction is  made  between  seisin  and  posses- 
sion of  real  property;  and  he  argues  that  the 
.state  became  seised  of  the  school  lands  by  act 
of  congress,  and  cannot  be  disseised  except  by 
grant,  and  therefore  the  statute  will  not  run 
against  the  state,  although  the  lands  may  in 
fact  be  in  the  adverse  possession  of  another. 
But  "seisin,"  as  used  in  the  statute,  as  well 
as  the  common  law,  signifies  possession;  and, 
according  to  modern  authorities,  there  is  no 
legal  difference  in  the  meaning  of  the  two 
words.  3  Washb.  Real  Prop.  {  486;  Jac.  Law 
Diet.  tit.  "Seisin";  21  Am.  &  Eng.  Rnc.  Law, 
1057;  Ford  v.  Gamer's  Adm'r,  49  Ala.  601;  5 


Cent  Diet  It  is  true.  It  is  sometimes  said 
that  the  state,  because  of  its  ubiquity,  can- 
not be  disseised  of  its  property,  and  so  cannot 
maintain  an  action  of  trespass  to  try  the  title 
to  land,  or  an  action  of  ejectment  3  Washb. 
Real  Prop.  p.  *o25;  Decker  v.  Bryant  7  Barb. 
188;  State  v.  Arledge,  1  Bailey,  551.  But 
this  is  only  a  reason  given  by  the  authorities 
why  the  statute  of  limitations  should  not  ap- 
ply to  actions  brought  by  a  sovereign  power, 
unless  expressly  provided,  and  can  have  no 
force  where  the  state  has  voluntarily  suli- 
Jected  itself  to  its  provisions.  In  the  latter 
case  the  same  rule  as  to  ouster  and  possession 
will  obtain  where  the  state  Is  the  paramount 
owner  of  the  land  as  that  which  exists  in  the 
case  of  a  private  person.  In  either  case  the 
seisin  or  possession  will  follow  the  title, 
where  there  is  no  actual  adverse  holding;  but 
such  a  holding  for  the  statutory  period  will 
bar  an  action  by  the  state,  the  same  as  an 
action  by  a  private  person.  Green  v.  Irving, 
54  Miss.  450;  People  v.  Van  Rensselaer,  8 
Barb.  201;  People  v.  Clarke,  10  Barb.  144; 
People  V.  Rector,  etc.,  of  Trinity  Church,  22 
N.  Y.  44;  Wyatt  v.  Tisdale,  97  Ala.  594,  12 
South.  233;  Price  v.  Jackson,  91  N.  0.  14; 
Nichols  V.  City  of  Boston,  98  Mass.  40;  At- 
torney General  v.  Copper  Co.,  152  3Iass.  447, 
25  N.  B.  805.  A  distinction  is  somethnes 
made,  or  sought  to  be  made.  In  this  regard, 
betweeh  actions  brought  by  the  state  in  its 
sovereign  and  In  its  proprietary  capacity,  and 
the  authorities  show  much  diversity  in  the  de- 
cisions and  reasoning  upon  this  subject  But 
this  distinction  is  generally  suggested  in  the 
discussion  of  the  question  as  to  when  and  in 
what  cases,  if  any,  the  statute  of  limitations 
will  apply  to  actions  brought  by  the  state, 
when  it  is  not  expressly  made  applicable  to 
such  actions  by  its  terms;  and  as  said  by 
Mr.  Chief  Justice  GilflUan  in  City  of  St.  Paul 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  45  Minn.  396, 
48  N.  W.  20:  "The  usefulness  of  the  cases 
and  text-books  cited  as  guides  has  been  main- 
ly done  away  with  by'  the  statutes.  The  gen- 
eral statute  of  limitations  seems,  and  was  tm- 
doubtedly  intended,  to  include  every  case  of 
an  action  brought  by  a  private  person.  Sec- 
tion 13  provides:  'The  limitations  prescribed 
in  this  chapter  for  the  commencement  of  ac- 
tions shall  apply  to  the  same  actions  when 
brought  In  the  name  of  the  state,  or  in  the 
name  of  any  officer,  or  otherwise,  for  the  ben- 
efit of  the  state,  in  the  same  manner  as  to 
actions  brought  by  citizens.'  •  •  •  There 
Is  no  distinction  suggested,  in  either  of  these 
statutes,  between  actions  brought  as  'sover- 
eign,' or  in  a  governmental  capacity,  and  those 
brought  as  'proprietary,'  or  such  as  a  private 
person  might  bring  for  the  same  or  a  similar 
purpose.  To  hold  that  it  was  the  intenticm  to 
make  or  preserve  such  a  distinction,  so  as  to 
exclude  from  the  operation  of  the  statutes  any 
actions,  in  whatever  capacity  the  right  involv- 
ed may  be  claimed,  would  be  applying  a  strict 
rule  of  construction,  contrary  to  the  rule  that 
statutes  of  Umltatious,   being  statutes  of  re- 
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pose,  kn  to  1m  liberally  constnied,  bo  as  to 
effectnate  the  Intention  of  tlie  legislature." 
The  decision  from  which  this  quotation  is 
taken  was  made  under  a  statnte  on  all  fours 
with  ours,  and  Is  therefore  very  much  In  point 
In  the  present  discussion.  It  was  an  action 
brought  to  recover  poBsesslon  of  certain  land 
In  the  city  of  St  Panl,  which  it  was  alleged 
was  a  public  levee,  and  a  defense  of  the  stat- 
ute of  limitations  prevailed.  See,  also,  the 
following  decisions  made  under  a  similar  stat- 
ute: Abemathy  v.  Dennis,  48  Mo.  468;  School 
Dhrectora  v.  Georges,  60  Mo.  194;  Burcb  r. 
Winston,  67  Mo.  62.  No  distinction  Is  to  be 
found  In  the  decisions,  under  statutes  provid- 
ing that  actions  by  the  state  shall  be  barred 
within  a  specified  period,  between  actions 
brought  tn  its  sovereign  and  those  brought  in 
its  proprietary  ce(paclty,  but  all  are  alike  held 
to  be  within  the  terms  of  the  statute.  There 
Is  a  line  of  authorities,  however,  which  hold 
that  such  statutes  have  no  application  to  &e- 
tlons  concerning  property  held  by  the  state 
tor  public  purposes  without  power  of  aliena- 
tion. Hoadley  v.  City  of  San  Francisco,  50 
Cal.  266;  People  v.  Pope,  53  Cal.  437;  Board 
T.  Martin,  92  Cal.  209,  28  Pac.  799.  But  these 
authorities,  if  sound,  can  have  no  application 
to  the  question  In  hand,  because  the  board  of 
commissioners  for  the  sale  of  school  and  uni- 
versity lands  not  only  has  the  power  and 
authority  to  alienate  and  dispose  of  school 
lands,  but  It  is  expressly  made  its  duty  to  do 
■0.    Hill's  Ann.  Laws,  §!  3598,  3602. 

It  Is  also  claimed  that  the  deed  from  the 
state  to  the  plaintiff's  grantor  is  a  final  and 
conclusive  adjudication  in  Us  favor,  and 
against  the  defendant  and  his  predecessors  in 
Interest,  in  reference  to  their  claim  of  ad- 
verse possession;  but  we  know  of  no  law 
giving  to  the  action  of  the  board  of  school- 
land  commissioners,  in  issuing  and  delivering 
to  a  purchaser  a  deed  to  school  lands,  the  ef- 
fect to  deprive  a  third  party  of  bis  rights, 
without  notice,  and  without  an  opportunity  to 
be  heard.  It  as  we  have  seen,  the  statute 
of  limitations  runs  against  the  state,  one  who 
has  held  adverse  possession  of  state  lands  for 
the  statutory  period  has  a  perfect  and  com- 
plete title  thereto  (Parker  v.  Metzger,  12  Or. 
407,  7  Pac.  618),  which  cannot  be  taken  away 
from  blm,  and  vested  in  another,  by  any  ac- 
tion of  the  school  board. 

Again,  It  Is  contended  that  the  land  In  ques- 
tion was  granted  to  the  state  by  the  general 
government  for  the  use  of  schools  as  upon  a 
condition  subsequent,  and  that  upon  Its  appli- 
cation to  other  purposes  the  United  States 
has  the  right  to  re-enter  and  take  possession, 
and  against  this  right  the  statute  of  limita- 
tions does  not  run,  and  therefore  no  person 
can  acquire  title  to  such  lands  by  adverse  pos- 
session prior  to  Its  alienation  by  the  state. 
The  vice  of  this  position  lies  In  the  fact  that 
the  grant  to  the  state  is  not  upon  a  condition 
subsequent,  but  It  is  an  absolute  grant,  vest- 
ing the  title  in  the  state  for  a  special  purpose. 
The  language  of  the  act  of  congress  is  that 


such  land  "shall  be  granted  to  the  state  for 
the  use  of  schools,'!  and  the  United  States  haa 
no  right  to  re-enter  for  any  reason  whatever. 
It  follows  that  the  Judgment  of  the  court  be- 
low must  be  affirmed,  and  It  Is  so  ordered. 


(36  Or.  US) 

FIRST   NAT.    BANK   OF   HILL«BORO   t. 
MACK  et  al.> 

(Supreme  Court  of  Oregon.    May  20,  1899.) 

NOTSB — EraSUKB  —  EVIDBSCB—  KbLB  VJLKOT  —  AO- 

TiOKS — Instbuctioks — Attobnbt's  Fbbs 
— Rboovbbt. 

1.  Hill's  Ann.  Laws,  I  788,  makes  a  writins 
which  appears  to  have  been  altered  after  its 
execution,  in  a  part  material  to  the  qnestion  in 
dispute,  incompetent  as  evidence,  unless  the 
alteration  is  explained.  A  complaint  by  * 
transferee  set  out  a  note  without  any  Indorse- 
ment, and  the  answer  admitted  its  execution 
as  thus  set  out,  but  denied  its  assl^ment.  The 
note  was  introduced  to  prove  the  transfer. 
'Held,  that  an  erasure  of  the  indorsement  was 
not  material,  though  the  answer  alleged  that 
the  indorsement  was  of  an  agreement  by  the 
payee  to  accept  payment  in  property. 

2.  In  an  action  by  a  transferee  of  a  note 
against  the  maker,  who  claimed  that  the  note 
was  transferred  by  the  payee's  aeent  without 
authority,  testimony  of  the  agent  that,  as  the 
payee's  sales  agent,  he  was  authorized  to  take 
notes  in  paymeat,  sell  them,  and  remit  the 
payee's  share  of  the  proceeds,  does  not  vary 
the  terms  of  the  note,  and  is  admissible. 

3.  Where  the  maker  of  a  note,  sued  by  * 
transferee,  claims  that  the  payee's  agent  trans- 
ferred the  note  without  auiliority,  the  tatter's 
testimony  that  he  was  sales  agent  for  the 
payee,  and  was  authorized  to  receive  notes  in 
payment  for  goods,  nnd  to  sell  such  notes,  and 
that  he  was  to  receive  all  the  proceeds  above 
a  certain  price,  is  relevant. 

4.  In  an  action  by  a  transferee  of  a  note, 
an  instruction  that  the  turning  point  in  the 
case  was  whether  the  payee's  sales  agent,  who 
transferred  the  note,  was  authorized  to  take 
notes  in  paymeat  of  goods  sold,  and  to  sell  such 
notes,  is  not  erroneous  as  limiting  ihe  issues 
to  this  one  point. 

6.  In  an  action  on  a  note,  the  maker  claim- 
ing that  it  was  indorsed  and  transferred  by  the 
payee's  agent  without  authority,  the  court  in- 
structed that  the  question  was  whether  such 
agent  bad  authority  to  take  notes  in  payment 
of  goods  sold  for  the  payee,  and  to  sell  sudi 
notes  and  remit  the  payee  his  share  of  the 
proceeds,  and  that  one  who  knowingly  allows 
another  to  deal  in  and  indorse  notes  as  his 
agent  will  be  estopped  to  deny  his  authority. 
'Held  not  erroneous,  as  implying  that  the  rights 
to  take  and  sell  notes,  and  to  indorse  them  in 
the  principal's  name,   were  the  same. 

6.  In  an  action  on  a  note  taken  by  the 
payee's  sales  agent  for  goods  sold  and  by  Urn 
transferred,  the  maker  claimed  that  such  trans- 
fer was  unauthorized.  There  was  evidence 
that  the  payee  had  known  of  prior  transfers 
made  by  his  agent  of  other  notes.  The  court 
instructed  that  if  one  knowingly  allows  another 
to  hold  himself  out  as  his  agent  to  deal  in  and 
indorse  notes,  and  if  one  holds  another  out  as 
his  agent  by  constantly  recognizing  the  latter'a 
transactions  in  any  particular  manner,  he  is 
estopped  to  deny  the  agency  or  set  up  secret 
instructions.  'Held  not  erroneous  as  assuming 
that  the  payee  knew  of  prior  sales  of  notes  by 
his  agent. 

7.  In  an  action  on  a  note,  the  maker  claimed 
that  the  payee's  agent  Sold  and  indorsed  it  with- 
out authority.  1%ere  was  evidence  that  sudi 
agent  had  authority  to  take  notes  for  goods 


i  Rehearing  denied  July  17,  1809. 
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■old  to  dte  payee,  to  wll  and  indorse  such 
notes,  and  retain  part  of  the  proceeds.  The 
conrt  instracted  the  jary  that  the  transferee 
of  the  note  in  auit  took  no  title  thereto  unless 
the  arent  had  authority  to  sell  and  indorse  the 
payee  s  paper.  'Bdd,  tuat  a  refusal  to  instruct 
that  the  agent's  right  to  indorse  the  note  would 
be  unaffected  by  any  interest  he  had  therein 
was  not  prejudicial. 

8.  In  an  action  on  a  note  stipulating  for  an 
attorney's  fee,  where  the  allegation  of  the 
complaint  that  a  certain  sum  was  a  reason- 
able tee  is  denied,  and  no  evidence  is  introduced 
on  such  issue,  judgment  for  such  sum  cannot 
be  given,  and  a  motion  to  amend  the  judgment 
by  striliing  cat  the  amount  of  the  fee  will  be 
granted. 

Appeal  from  circuit  conrt,  Washington  codd- 
ty;  Thomaa  A.  McBitlde,  Judge. 

Action  by  the  First  National  Bank  of  Hllls- 
boro  against  Lizzie  A.  Mack  and  another. 
From  a  Judgment  entered  on  a  verdict  for 
plalntifT,  defendants  appeal.    Keversed. 

On  June  IS,  1894,  the  defendants  executed 
and  delivered  to  Wiley  B.  Allen  &  Co.  their 
obligation,  denominated  a  "promissory  note," 
whereby  they  undertook  to  pay  said  company 
on  January  1, 1895,  $110,  with  Interest  at  the 
rate  of  8  per  cent  per  annum,  and  a  reason- 
able attorney's  fee  In  case  anlt  or  action 
should  be  instituted  to  collect  the  same  or 
any  part  thereof.    It  was  given  for  the  pur- 
chase price  of  an  organ,  which,  by  the  terms 
thereof,  wa«  to  remain  the  property  of  Wiley 
B.  AHen  &  Co.  until  the  note  was  fully  paid. 
The  plaintiff  sues  to  recover  upon  this  note 
or  obligation,  and  sets  It  out  In  bsec  verba 
In  the  complaint,  and  farther  alleges  that 
Wiley  B.  Allen  &  Co.  duly  sold,  assigned, 
transferred,  and  delivered  the  same  to  the 
plaintiff,  and  that  $26  is  a  reasonable  attor- 
ney's fee  l^r  the  prosecution  of  the  action. 
The  defen&nts  answer,  admitting  the  exe- 
cution of  the  note  set  out,  but  denying  the 
assignment  and  transfer,  and  the  reasonable- 
ness of  the  attorney's  fee.    For  a  further  de- 
fense they  allege,  among  other  things,  that 
at  the  time  of  the  execution  of  the  note  It 
was  agreed  by  and  between  them  and  the 
said   Wiley  B.  Allen   &  Co.   that  the   same 
might  be  paid  by  the  defendants  in  potatoes 
at  the  rate  of  $1  per  100  pounds,  that  such 
agreement  was  indorsed  on  the  obligation,  and 
that  they  were  ready  and  willing  to  pay  the 
same    according   to   such   agreement    They 
further  allege  that  the  note  was  delivered 
to  one  A.  A.  Meade,  the  agent  of  Wiley  B. 
Allen  &  Co.,  and  that  said  agent  Indorsed  and 
transferred  the  same  to  plaintiff  without  any 
rlgbt  or  authority  for  so  doing.    The  reply 
puts  In  Issue  all  these  allegations,  except  the 
one  touching  the  delivery  to  Meade,  the  agent 
of  Wiley  B.  Allen  &  Co.    Trial  was  had,  and 
a  verdict  rendered  for  the  plaintiff  in  the 
sum   of  1123;    but  the  court  entered  judg- 
ment for  an  additional  sum,  equivalent  to  the 
amount   of   the   attorney's    fee   prayed    for. 
The  defendants  appeal. 


W.    M.    Cake,    for   appellants. 
Tongue,  for  respondent 


TboB.    H. 


WOLVERTON,  C.  J.  (after  stating  the 
facts).  At  the  argument  a  motion  was  filed 
to  strike  out  the  bill  of  exceptions  because  It 
had  not  been  allowed  by  the  court  below,  nor 
filed  within  the  time  prescribed  by  law.  But 
this  was  done  under  a  misapprehension  as  to 
the  real  condition  of  the  record,  and  there- 
fore requires  no  further  notice. 

At  the  trial  of  the  cause  the  plaintiff  called 
as  a  witness  Its  cashier,  X  D.  Merriman,  who 
testified.  In  substance,  that  the  bank  purchas- . 
ed  the  note  on  the  15th  day  of  June,  1894; 
and  thereupon  the  obligation  was  offered  and 
admitted  in  evidence,  over  the  objection  of 
the  defendants  that  it  was  incompetent  be- 
canse  it  appeared  that  an  erasure  had  been 
made  of  an  Indorsement  thereon,  which  had 
not  been  explained  or  otherwise  accounted 
for.  The  action  of  the  court  In  this  respect 
is  assigned  as  error.  The  objection  Is  based 
upon  the  statute  (Hill's  Ann.  Laws  Or.  (  788) 
which  requires  that  a  party  producing  a  writ- 
ing as  genuine,  which  has  been  altered,  or 
appears  to  have  been  altered,  after  its  execu- 
tion, in  a  part  material  to  the  question  in 
dispute,  shall  account  for  the  appearance  or 
alteration  before  he  shall  be  permitted  to  In- 
troduce it  That  there  bad  been  an  erasure 
was  ax^arent  It  was  a  complete  oblitera- 
tion, so  that  nothing  remained  to  Indicate 
what  had  been  erased.  The  point  Is,  was  the 
erasure  or  obllteratJon  material  to  the  ques- 
tion In  controversy?  The  Instrument  sned 
on  Is  set  forth  In  the  complaint,  and  the  de- 
fendants expressly  admit  that  it  hi  the  Iden- 
tical one  which  they  executed  and  delivered 
to  Wiley  B.  Allen  A  Co.  Hence  It  was  wholly 
unnecessary  to  produce  it  at  the  trial,  or  to 
introduce  It  in  evidence,  for  the  very  fact 
of  Ite  existence  In  the  form  as  alleged  was 
admitted.  If  a  writing  appears  to  have  been 
altered  In  a  material  respect,  the  statutory 
presumption  is  that  it  was  done  subsequent 
to  execution,  and,  unless  explained,  it  is  not 
competent  evidence  of  what  it  purports  to 
recite;  so  that  the  objection  goes  to  the 
competency  of  the  Instrument  to  prove  the 
agreement  of  the  parties.  But  the  estebllsh- 
ment  of  the  agreement  Is  not  a  question  in 
dispute,  because  the  parties  have  obviated  it 
by  a  perfect  agreement,  upon  the  record  and 
by  the  pleadings,  touching  its  terms  and  con- 
ditions. The  only  sufficient  reason  for  in- 
troducing it  was  to  establish  its  Indorsement 
and  transfer  by  the  payee  to  the  plaintiff,  and 
for  this  purpose  it  must  be  conceded  that  it 
was  altogether  competent  There  la  a  seem- 
ing complication  touching  the  matter,  by  rea- 
son of  the  defendants'  plea  that  at  the  time 
of  the  execution  of  the  said  note  it  was  agreed 
by  and  between  them  and  the  payee  that  It . 
might  be  paid  by  the  delivery  of  potatoes  at 
the  rate  of  $1  per  100  iwimds,  and  that  said 
agreement  was  Indorsed  thereon.  But  these 
averments  of  defendants  do  not  countervail 
the  effect  of  their  admission  of  the  execution 
and  delivery  of  the  Identical  note  or  obliga- 
tion sued  on.    They  seem  to  bare  proceeded 


Digitized  by 


Google 


828 


67  PACIFIC  BEPOBTKB. 


COr. 


opon  fhe  theory  that  the  indorsement  con- 
stituted a  sepaxate  agreement,  modifying  the 
original;  and  the  defense  insisted  upon  was 
that  the  obligation  upon  which  the  action  was 
instituted  had  been  discharged  by  a  fuimi- 
ment  of,  or  a  willingness  to  comply  with,  the 
separate  agreement  No  doubt,  an  indorse- 
ment upon  a  promissory  note,'  varying  or 
modifying  its  terms,  made  contemporaneously 
with  the  execution  and  delivery  thereof,  be- 
'  comes  part  and  parcel  of  the  note  itself;  but 
where  the  note  is  sued  on,  disregarding  the  in- 
dorsement, and  the  defendant  admits  the  ex- 
ecution as  alleged,  then  the  indorsement  can- 
not be  material  in  the  establishment  of  the 
plaintiff's  cause  of  actloa  If  defendants  had 
controverted  plaintiff's  allegations  touching 
the  terms  of  the  obligation,  and  set  up  the 
agreement  as  modified  by  the  indorsement, 
this  would  have  presented  a  controversy 
touching  the  true  agreement,  and  then  the 
erasure  would  have  presented  an  obstacle  to 
Its  introduction  in  evidence;  but  not  so  where 
the  existence  of  the  obligation  as  aued  on  la 
expressly  admitted. 

During  the  course  of  the  trial  the  plaintiff 
called  A.  A.  Meade  as  a  witness  In  its  behalf, 
who  testified,  in  substance,  that  on  the  15tta 
day  of  June,  1894,  he  was  engaged  in  selling 
pianos  and  organs  for  Wiley  B.  Allen  &  Co., 
and  was  the  person  mentioned  in  the  plead- 
ings as  the  agent  of  said  company;  that  he 
acted  as  such  agent  in  the  sale  of  instruments 
for  several  months,  and  was  authorized  to  re- 
ceive payment  and  to  take  notes  therefor; 
that  he  sold  the  note  in  controversy  to  the 
bank,  and  the  writing  on  the  back  thereof 
appeared  to  be  his.  He  was  farther  permit- 
ted to  testify,  over  the  objection  of  the  de- 
fendants, that  Wiley  B.  Allen  was  the  man- 
ager of  Wiley  B.  Allen  &  Co.,  that  his  deal- 
ings with  the  company  were  through  Mr. 
Allen  exclusively,  that  on  one  occasion  he  had 
asked  Allen  with  reference  to  discounting 
Dotes  to  the  bank,  and  that  Allen  had  said 
It  was  perfectly  satisfactory  to  him.  He  fur- 
ther testified  that  the  pianos  and  organs  were 
billed  to  him  at  a  certain  price,  and  the 
amount  received  above  such  price  was  to  be- 
long to  him;  that  the  organ  for  which  the 
obligation  In  suit  was  given  was  billed  to  him 
at  something  like  $70;  that  he  had  an  ar- 
rangement whereby,  in  case  he  sent  In  the 
cash,  he  was  to  receive  10  or  12  per  cent  dis- 
count; that  he  did  not  remember  how  much 
he  was  to  receive  for  the  note,  but  that  it 
was  over  $70,  and  he  sent  the  price  of  the 
organ,  less  the  money  discount  to  Wiley  B. 
Allen  &  Co.;  that  he  had  sold  other  notes  in 
pursuance  of  his  business  relations  with  the 
company;  that  he  did  not  know  whether 
Allen  knew  it  or  not  but  that  he  sent  the  cash 
to  him  in  every  Instance.  One  ground  of  ot>- 
Jectlon  urged  Is  that  the  testimony  tended  to 
vary  the  terms  of  the  obligation  sued  upon. 
It  has  no  allusion,  however,  to  the  terms  of 
that  Instrument,  but  relates  entirely  to  the 
pre-pxlstlng  arrangements  between  Wiley  B. 


Allen  St  Co.  and  Meade,  Is  pursuance  of 
which  he  was  acting  as  the  agent  of  tiie  com- 
pany. Again,  it  is  urged  that  the  testimony 
showing  the  nature  of  the  agreement  between 
the  company  and  the  witness  touching  the 
sale  of  pianos  and  organs,  and  especially  that 
which  tends  to  show  that  the  witness  had  a 
personal  interest  In  the  proceeds  of  sale,  was 
immaterial  and  irrelevant  and  operated  preju- 
dicially to  defendants.  But  such  is  clearly 
not  the  case.  The  sole  purpose  of  its  intro- 
duction was  to  establish  the  authority  of 
Meade  to  act  as  the  agent  of  Wiley  B.  Allen 
&  Co.  to  sell,  transfer,  and  Indorse  the  note 
sued  upon.  For  that  purpose  it  was  perfectly 
relevant  It  served  to  indicate  the  mode  of 
dealing  between  the  company  and  Meade,  the 
manner  in  which  he  was  permitted  to  deal 
with  others,  and  to  establish  the  real  relation- 
ship existing  t>etween  them,  by  which  third 
persons  should  be  controlled  and  governed. 

By  the  general  charge  the  Jury  was  instruct- 
ed, among  other  things,   in  effect:    That  if 
Meade  was  the  agent  of  Wiley  B.  Allen  & 
Co.,  and  as  such  had  authority  to  sell  the 
notes  taken  for  the  sale  of  instruments,  and 
remit  to  Wiley  B.  Allen  &  Co.  their  share  of 
the  proceeds,  the  bank  became  the  owner  of 
the  note  in  question.    That  if  he  was  not  such 
agent,  and  had  no  such  authority,  then  the 
bank  did  not  get  any  title  by  his  indorsement 
thereon  of  the  name  of  the  company.   That  the 
question  is:    Was  he  the  agent?    Did  he  have 
authority  or  apparent  authority  to  take  paper 
of  this  kind,  sell  it,  and  remit  them  the  pro- 
ceeds?   That  this  is  the  turning  point  of  the 
case.    That  such  authority  must  be  shown  by 
proof  that  he  was  specially  authorized  to  do 
it,  or  by  a  course  of  dealing  that  would  be 
equivalent    thereto.     That    if  a 'man,  with 
knowledge  of  the  facts,  allows  another  to  set 
himself  up  as  his  agent  to  deal  in  and  in- 
dorse promissory  notes,  and  allows  him  to  do 
that  for  a  long  time,  until  he  succeeds.  In  and  . 
by  his  acquiescence,  in  Inducing  the  public  to 
believe  that  this  man  is  his  agent  he  Is  es- 
topped.    That,  If  he  gives  him  apparent  au- 
thority, he  cannot  set  up  any  secret  Instruc- 
tions between  them,  not  made  known  to  the 
public     He  could  not  hold  v  the  man  out  to 
the  world  as  his  agent,  by  constant  recogni- 
tion of  his  transactions  in  any  particular  man- 
ner, and  then  say  there  was  some  secret  agree- 
ment between  them  whereby   such  transac- 
tions were  not  authorized.    That  the  burden 
of  proof  Is  upon  the  plaintiff  to  show  that 
Meade  was  their  agent,   with  authority   to 
make  this  kind  of  transfer,  and  sell  these 
notes  and  dispose  of  the  proceeds.    That  the 
bank  must  know  the  limit  and  extent  of  his 
authority,  and  it  is  for  the  Jury  to  determine 
whether  it  has  established   the  fact  of  his 
agency  or  not    The  defendants  complain  be- 
cause the  court  indicated  to  the  Jury  that  the 
question   whether   Meade   was  the  agent  of 
Wiley  B.  Allen  &  Co.,  with  authority  to  take 
psDPr.  Rpll  it.  and  remit  the  proceeds,  was  the 
turning  point  in  the  case.    This  is  not  tbe 
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equivalent  of  saying  to  them  that  it  was  the 
only  point  In  tlie  case,  but  iiikt  it  was  the 
pivotal  point,  and,  wltliout  a  finding  that 
Meade  was  the  agent  of  Wiley  B.  Allen  '& 
Co.  for  the  purposes  of  sale  and  transfer  of 
the  paper,  that  the  plaintiff  must  fall.  But, 
if  defendants'  construction  be  given  its  full 
■weight,  the  court  Is  still  right,  as  the  devel- 
opments at  the  trial  had  reduced  the  contro- 
versy, so  far  as  the  Jury  were  concerned,  to 
that  point  alone.  The  defendants  bad  utterly 
failed  in  their  separate  defenses,  and  the  only 
controversy  left  was  touching  the  ownership 
of  the  paper  by  the  plaintiff,  and  this  arose 
upon  the  denials  to  plaintiffs  allegations  of 
ownership.  The  other  phase  of  the  objec- 
tion .is  that  the  court  gave  the  jury  to  under- 
stand that  the  right  to  take  and  sell  paper, 
and  the  right  to  Indorse  it  in  the  name  of  the 
principal,  are  one  and  the  same.  But  the  in- 
struction will  not  bear  such  an  interpretation. 
The  question  submitted,  when  the  charge  is 
read  as  a  whole,  was  whether  Meade's  agency 
extended  to  the  sale,  transfer,  and  indorse- 
ment of  such  paper,  and  especially  to  the  note 
in  question,  so  as  to  pass  title  to  the  plaintiff. 
Neither  Is  the  Instruction  open  to  the  objec- 
tion that  it  assumes  that  Allen  had  knowledge 
of  the  sale  and  transfer  of  notes  theretofore 
made  by  Meade.  There  was  testimony  to  go 
to  the  Jury  upon  that  point,  and  the  matter 
was  properly  left  to  their  determination. 

Error  is  also  predicated  upon  the  court's 
refusal  to  instruct,  at  the  request  of  the  de- 
fendants, that  Meade's  right  to  Indorse  the 
note  would  not  be  affected  by  any  interest 
which  he  might  have  in  the  paper,  and,  there- 
fore, that  the  Jury  should  not  consider  such 
Interest  in  determining  the  right  or  authority 
of  Meade  to  transfer  the  note  In  the  name  of 
Wiley  B.  Allen  &  Co.  This  matter  was,  how- 
ever. In  effect,  covered  by  the  general  charge. 
The  jury  were  so  clearly  Instructed  that  Meade 
must  have  been  the  agent  of  Wiley. B.  Allen 
&  Co.,  with  authority  to  sell,  transfer,  and 
Indorse  its  paper,  before  the  plaintiff  could 
have  obtained  title,  that  they  undoubtedly  un- 
derstood the  question  of  his  agency  was  not 
affected  by  any  Interest  be  may  have  had  in 
the  note  itself;  and  the  refusal  to  so  in- 
struct could  not  have  operated  prejudicially 
to  the  defendants. 

After  the  verdict,  the  court,  at  plaintiff's 
request,  entered  judgment  for  the  whole  of 
the  attorney's  fee  prayed  for.  In  addition  to 
the  amount  of  the  verdict  There  was  no 
evidence  introduced  at  the  trial  touching  the 
reasonableness  of  the  fee,  and,  while  there 
was  an  issue  In  the  pleadings  respecting  It, 
the  matter  was  not  contested  before  the  Jury, 
and  they  returned  a  verdict  for  the  amount 
of  the  note  and  Interest,  disregarding  such 
fee.  The  defendants  subsequently  moved  for 
a  modification  of  the  judgment  by  striking 
out  such  attorney's  fee,  but  this  was  refused 
by  the  court,  and  error  Is  assigned.  Under 
the  ruling  of  Cox  v.  Alexander  (Or.)  46  Pac. 
Tm,  the  assignment  Is  well  made,  and  the 


motion  should  have  been  allowed.  The  judg- 
ment below  will  therefore  be  reversed  unless 
within  10  days  from  this  date  the  plaintiff 
shall  remit  the  amount  of  such  attorney's 
fee  upon  the  record  here,  but  upon  such  remis- 
sion it  will  be  affirmed;  the  costs  of  the  ap- 
peal to  be  taxed  against  the  plaintiff. 

(35  Or.  326) 

TOWN  OP   KLAMATH  FALLS  v.  SACHS 

et  al. 

(Supreme  Court  of  Oregon.    May  29,  1899.) 

HtiNiciPAi.  Corporations— PVBLio  Improvbmbsts 

— ^BONDS — RiOBT  TO  ISSrE— ValIDITT — ESTOP- 

pbi/^Rbcitals — Innochht  Pubohabeb. 
1.  A  town  charter  authoriising  its  board  of 
trustees,  among  other  things,  to  provide  for 
lighting  its  streets,  and  furnishing  it  with  wa- 
ter, and  providing  that  its  indehtedness  shall 
hot  exceed  5  per  cent,  of  its  taxable  property, 
provided  It  may  incur  an  additional  indebted- 
ness of  $10,000  for  providing  a  waterworks  sys- 
tem, and  issue  bonds  therefor,  empowers  the 
trustees  to  issue  bonds  for  providmg  water- 
works for  the  town  without  first  submitting 
the  question  of  their  issuance  to  a  vote  of  the 
electors  of  the  town,  as  they  are  the  agents  of 
the  town  in  the  exercise  of  all  powers  graated 
to  it  by  the  legislature,  and  it  acts  through 
them  in  the  trangaction  of  all  public  business. 
.  2.  A  town  charter  providing  for  the  issuance 
of  warrants  in  liquidation  of  its  debts,  which 
shall  be  void  if  in  excess  of  the  debt  limit,  and 
niust  so  state  on  their  face,  and  further  pro- 
viding that  for  a  specified  purpose  the  town  may 
incur  debts  beyond  the  limit  of  indebtedness 
prescribed  by  the  charter,  and  issue  bonds 
therefor,  authorizes  the  issuance,  for  such  pur- 
pose, of  negotiable  bonds. 

3.  The  purchaser  of  a  municipal  bond  reciting 
that  it  was  issued  pursuant  to  a  certain  ordi- 
nance of  the  municipality,  giving  its  date  and 
fnll  title,  is  put  on  inquiry  as  to  the  provisions 
of  the  ordinance  and  its  validity,  thouRh  the 
bond  also  recited  that  it  was  issued  pursuant 
to  the  town  charter,  since  the  latter  recital, 
being  as  to  a  matter  of  law,  does  not  estop 
the  municipality  from  showing  the  invalidity 
of  the  bonds. 

4.  A  .municipal  ordinance,  passed  pursuant 
to  a  charter  provision  authorizing  the  issuance 
of  bonds  to  provide  the  town  with  a  system  of 
waterworks,  and  granting  a  franchise  for  the 
construction  of  a  waterworks  system  in  the 
town,  and  providing  that  on  its  completion  the 
town  shall  deliver  to  the  owner  bonds  for  a 
stated  sum,  and  after  he  has  operated  the  sys- 
tem for  a  stated  time  the  town  shall  have  ihe 
right  of  purchasing  it,  in  which  case  the  bonds 
delivered  to  the  owner  shall  be  applied  as  a 
part  payment  on  the  price,  and  Uiat  in  the 
meanwhile  the  town  shall  have  an  interest  in 
the  waterworks  to  the  extent  of  the  bonds  so 
delivered  to  the  owner,  which  interest  he  can- 
not alienate,  is  not  invalid  as  providing  for  the 
delivery  of  the  bonds  to  the  constructor  of  the 
waterworks  as  a  bonus. 

6.  Though  it  might  ultimately  cost  the  town 
more  than  $10,000  to  acquire  the  waterworks, 
the  ordinance  was  not  repugnant  to  Sess.  Laws 
1893,  p.  212,  J  11,  limiting  the  indebtedness  of 
the  town  to  a  fixed  percentage  of  its  taxable 
property,  and  providing  that,  in  addition  there- 
to, the  town  might  create  an  indebtedness  of 
$10,000  to  light  it  and  furnish  it  with  a  water 
system,  since  it  was  not  limited  to  acquiring  a 
water  system,  complete' and  free  from  incum- 
brances, at  $10,000. 

6.  Sess.  Laws  1893,  p.  212,  §  11,  authorizing 
the  town  of  Klamath  Falls  to  incur  an  indebt- 
edness in  excess  of  its  charter  debt  limit  to 
light  the  town  and  furnish   it  with  a   water 
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system,  snthorizea  it  to  incur  snch  indebtedness 
either  for  ligliting  tlie  city  or  for  constructing 
a  water  system  separately. 

7.  After  having  passed  an  ordinance  granting 
a  franchise  for  erecting  an  electric  ligiit  plant, 
a  town  passed  another  ordinance  granting  the 
holder  of  the  lighting  franchise  the  privilege 
of  constructing  a  waterworks  system,  and  pro- 
viding for  the  issuance  of  bonds  therefor.  The 
latter  ordinance  provided  that  the  engine  bouse 
to  be  erected  for  operating  the  water  system 
should  be  large  enough  to  accommodate  the 
electric  plant  to  be  operated  in  conjunction 
therewith,  that  the  town  should  own  an  inter- 
est in  the  water  system  and  electric  light  idant, 
and  that  the  cost  of  the  combined  plants  should 
not  exceed  a  certain  sum.  Bonds  issued  by 
the  town  for  the  construction  of  the  two  plants 
referred  to  the  waterworks  ordinance  alone, 
and  recited  that  they  were  issued  pursuant 
thereto.  'Held  that  tne  bonds  were  not  in- 
valid because  the  town  could  only  issue  bonds 
for  a  combined  lighting  and  waterworks  sys- 
tem, since  the  intent  to  provide  for  a  lighting, 
plant  in  connection  with  the  waterworks  sys- 
tem sufficiently  appeared  from  the  ordinance 
providing  for  the  latter. 

8.  A  recital  in  Iwnds  issued  by  a  town  for  a 
public  improvement  within  the  power  of  the 
town  to  make,  that  all  acta  required  as  a  con- 
dition precedent  to  their  issuance  have  been 
performed,  estops  the  town  from  asserting,  an 
against  a  bona  fide  purchaser,  that  the  improve- 
ment was  not  completed,  or  tiat  the  contractor 
did  not  comply  with  his  contract. 

Appeal  from  circuit  court,  Klamath  coun- 
ty;  H.  K.  Hanna,  Judge. 

Action  by  the  town  of  Klamath  Falls 
against  Upman  Sacbs  and  others  for  injunc- 
tion. There  was  a  decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  enjoin  the  prosecution  of 
an  action  c(»nmenced  by  Lipman  Sachs 
against  the  plaintiff  herein  to  recover  upon 
two  coupons  for  interest  payments  upon  two 
certain  bonds  purporting  to  have  been  issued 
by  it  to  H.  V.  Gates,  to  restrain  the  collec- 
tion of  such  coupons,  and  to  have  the  lK)nds 
themselves  declared  null  and  void.  The 
bonds  to  which  the  coupons  are  attached  are 
In  form  as  follows:  "For  value  received,  the 
town  of  Klamath  Falls,  in  the  county  of 
Klamath,  state  of  Oregon,  promises  to  pay  to 
the  bearer  at  the  Chase  National  Bank,  In  the 
city  of  New  York,  state  of  New  York,  on  the 
first  day  of  September,  A.  D.  1915,  one  thou- 
sand dollars,  with  Interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  September 
1st,  A.  D.  1895,  interest  to  be  paid  semiannu- 
ally on  the  first  days  of  September  and  March 
In  each  and  every  year  thereafter,  at  the  same 
place,  on  the  presentation  and  surrender  of 
the  coupons  for  such  Interest,  hereto  attach- 
ed, as  they  respectively  become  due.  Princi- 
pal and  Interest  payable  In  United  States  gold 
coin  of  the  present  standard  of  weight  and 
fineness.  This  bond  is  one  of  a  series  of  ten 
bonds  of  one  thousand  dollars  each,  of  like 
tenor,  and  even  date  herewith,  numbered  con- 
secutively from  one  to  ten,  both  numbers  in- 
clusive. Issued  by  the  town  of  Klamath  Falls. 
This  bond  Is  Issued  by  the  town  of  Klamath 
Falls  for  the  purpose  of  providing  electric 
lights  and  water  for  the  Inhabitants  of  said 


town  by  and  under  authority  of  an  act  of  the 
legislature  of  the  state  of  Oregon,  filed  In  the 
office  of  the  secretary  of  state  February  6th, 
A.  D.  1893,  and  entitled  'An  act  to  incorporate 
the  town  of  Klamath  Falls,  Oregon,'  •  •  • 
and  by  virtue  of  Ordinance  No.  46  of  said 
town  of  Klamath  Fails,  duly  passed,  by  the 
board  of  trustees  of  said  town  on  the  6tb 
day  of  April,  A.  D.  1895  [giving  the  fuU  title 
of  the  ordinance].  It  is  hereby  recited  that 
all  acts  and  things  required  to  be  done  pre- 
cedent to  and  on  the  issuing  of  this  bond  have 
been  done  and  performed  in  regular  and  due 
manner  and  form  as  required  by  law,  and 
that  the  total  indebtedness  of  said  town  of 
Klamath  Falls,  including  this  issue  of  bonds, 
does  not  exceed  the  limit  prescribed  by  law; 
and  for  the  prompt  payment  of  the  principal 
and  interest  hereof  at  maturity  the  full  faith 
and  credit  of  the  said  town  of  Klamath  Falls 
are  hereby  Irrevocably  pledged."  They  are 
duly  executed,  and  bear  date  August  7,  1895. 
On  April  6,  1896,  the  plaintiff's  board  of  trus- 
tees adopted  Ordinance  No.  45,  providing  for 
supplying  the  town  and  its  Inhabitants  with 
electric  lights  and  power  for  public  and  pri- 
vate purposes,  and  granting  H.  Y.  Oates,  his 
successors  and  assigns,  a  franchise  and  li- 
cense to  construct  and  operate  a  system  of 
electric  lighting  and  power  works  In  the 
town,  contracting  with  him  for  the  rental  of 
electric  lights  for  illuminating  the  town,  and 
reserving  an  option  to  purchase  the  same. 
Ordinance  No.  46,  adopted  at  the  same  time, 
is  similar  In  effect,  except  that  it  provides  for 
the  construction  of  a  water  system  Instead, 
and  the  issuance  of  the  l)ondg  in  controversy. 
It  is  entitled  "An  ordinance  providing  for  the 
supplying  of  the  town  of  Klamath  Falls,  Ore- 
gon, and  its  Inhabitants,  with  water  for  pub- 
lic and  private  purposes,  and  granting  H.  V. 
Gates  a  franchise  and  license  to  construct  and 
operate  a  system  of  waterworks  in  the  town 
of  Klamath  Falls,  Oregon,  contracting  with 
the  said  H.  V.  Gates  for  the  rental  of  fire 
hydrants  for  supplying  the  town  of  Klamath " 
Falls,  Oregon,  with  water,  and  giving  the 
town  of  Klamath  Falls,  Oregon,  an  option  to 
purchase  said  waterworks,  and  providing  for 
payment  to  said  H.  V.  Gates  of  ten  thousand 
dollars  in  bonds  of  the  town  of  Klamath  Falls 
as  a  first  payment  on  said  option  to  purchase 
the  said  waterworks  and  for  rentals  of  hy- 
drants for  the  town  of  Klamath  Falls,  Ore- 
gon." It  provides,  in  substance,  so  far  as  It 
is  necessary  to  be  set  out  for  an  understand- 
ing of  the  opinion,  as  follows: 

"Section  1.  That  H.  V.  Gates,  his  succes- 
sors and  assigns,  are  granted  the  privilege 
for  and  during  the  term  of  ten  years  to  con- 
struct, maintain  and  operate  a  system  of  wa- 
terworks in  the  town  of  Klamath  Falls,  for 
supplying  the  said  town  and  inhabitants 
thereof  with  water  for  public  and  private 
purposes." 

"Sec.  4.  That  the  grantee  shall  provide  a 
substantial  engine  house,  of  sufficient  capac- 
ity to  accommodate  pumps  and  appliances  of 
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waterworks,  and  such  room  as  may  be  re- 
quired to  accommodate  the  electric  plant  to 
be  operated  In  conjunction  with  said  water- 
works system." 

"Sec.  6.  That  the  grantee  shall  furnish  and 
lay  to  the  reservoir  in  the  streets  of  said 
town,  at  a  specified  depth,  not  less  than  four 
thousand  feet  of  six-Inch  pipe  and  two  thou- 
sand feet  of  four-Inch  pipe,  and  as  much  more 
as  may  be  deemed  necessary;  shall  furnish 
ten  double  hydrants,  and  connect  the  same 
with  the  mains;  also  all  necessary  valves, 
special  fittings,  and  valve  boxes  required  to 
complete  the  works;  the  mains  and  fittings 
to  be  ample  and  capable  of  carrying  out  the 
prorlsions  and  intentions  of  this  agreement, 
of  affording  the  town  where  said  pipes  are 
laid  first-class  fire  protection,  and  of  sustain- 
ing a  pressure  of  one  hundred  and  fifty 
potmds  to  the  square  Inch;  shall  furnish  all 
mains  and  laterals  that  may  from  time  to 
time  he  required  to  supply  the  town  or  Its  In- 
habitants with  water:  provided,  that  for  each 
eight  hundred  feet  of  four  inch,  or  larger, 
mains  ordered  by  the  town,  there  shall  be  one 
hydrant  ordered,  and  rental  paid  for  use  of 
the  same. 

"Sec.  7.  That  the  grantee  is  to  keep  the 
fire  hydrants  in  good  repair,  protect  same 
from  freezing,  and  keep  them  ready  at  all 
times  for  Instant  service. 

"Sec.  8.  That  the  privilege  granted  to  and 
vested  in  the  said  H.  V.  Gates,  his  successors 
and  assigns,  shall  remain  in  full  force  and 
eCTect  for  and  during  the  period  of  ten  years, 
but  subject  to  the  right  of  purchase  by  the 
town;  and  the  town  of  Klamath  Falls  rents 
of  the  grantee,  for  the  use  designated,  the  ten 
hydrants  mentioned  and  provided  for  during 
the  same  period  of  time  from  the  acceptance 
of  said  waterworks." 

"Sec.  10.  That  for  and  In  consideration  of 
the  benefits  secured  to  the  town  of  Klamath 
Falls  by  reason  of  the  construction  of  the 
water  pLint  and  the  use  of  the  hydrants  afore- 
said, the  town  of  Klamath  Falls  covenants 
and  agrees  to  issue  to  the  grantee  its  bonds 
In  the  sum  of  ten  thousand  dollars,  in  denom- 
inations as  demanded  by  the  said  grantee, 
said  bonds  to  draw  interest  at  the  rate  of  six 
per  cent,  per  annum,  payable  semiannually, 
and  to  be  delivered  to  said  grantee  upon  the 
completion  of  said  water  plant,  and  when  the 
same  has  successfully  stood  the  required  tests: 
provided,  the  said  grantee  shall  satisfactorily 
show  that  said  works  are  free  from  all  liens, 
and  that  all  labor  and  materials  used  and  fur- 
nished have  been  paid  for. 

"Sec.  11.  That  at  the  expiration  of  ten 
years  from  the  completion  of  said  works,  and 
at  the  end  of  each  five  years  thereafter,  the 
town  of  Klamath  Falls  shall  have  the  option 
to  purchase  and  own  said  waterworks  and  ap- 
purtenances and  franchises  upon  the  follow- 
ing conditions,  and  the  grantee  in  accepting 
this  ordinance  expressly  covenants  to  sell  and 
convey  to  the  town  the  said  waterworks  and 
system  as  a  whole:    The  said  town  of  Kla- 


math. Falls,  by  resolution  of  Its  board  of  trus- 
tees, shall  determine  to  purchase  and  own 
said  waterworks  and  shall  serve  a  certified 
copy  of  such  resolution  on  the  grantee  at  least 
six  months  before  the  time  when  the  said 
town  may  exercise  such  option.  The  sum  of 
money  that  said  town  shall  pay  for  said  water- 
works as  a  whole  shall  be  an  amount  which  at 
eight  per  cent.  Interest  would  produce  an 
aimual  income  equal  to  the  net  Income  dur- 
ing the  year  previous  to  the  serving  of  the 
notice  of  resolution,  with  the  cost  price  added 
for  any  Improvements  or  extension  made  dur- 
ing the  year  previous  to  such  notice,  upon 
which  no  revenue  has  been  derived.  When 
such  purchase  is  made  by  the  town,  the  fran- 
chise granted  to  Gates  shall  terminate.  If 
said  town  shall  not  determine  to  purchase  said 
waterworks  within  ten  years  from  date  of  Its 
acceptance  of  said  works,  it  shall  grant  to  the 
grantee  a  franchise,  upon  the  same  terms  and 
conditions  as  herein  stated,  reserving  the  op- 
tion of  purchase  each  five  years.  The  ten 
thousand  dollars  paid  for  hydrant  rental  shall 
be  the  first  payment  upon  the  purchase  price 
of  said  waterworks,  and  It  Is  agreed  that,  un- 
til such  time  as  the  town  shall  purchase,  it 
shall  own  an  absolute  right  and  interest  in 
the  said  waterworks  and  electric  lights  to  b? 
erected  and  operated  along  with  the  water 
plant  to  the  amount  of  ten  thousand  dollars; 
but  It  is  further  understood  that  until  such 
time  as  the  town  shall  purchase  the  Interest 
of  the  grantee  the  grantee  shall  have  ex- 
clusive use  and  control  of  said  works  In  every 
particular,  without  paying  to  the  town  any 
rents,  profits,  or  revenues  therefrom  or  there- 
for in  any  manner  whatever,  except  that  the 
grantee  shall  not  have  the  power  or  authority 
to  sell,  mortgage,  lease,  or  in  any  way  incum- 
ber the  interest  of  the  town  of  Klamath  Falls 
in  said  works." 

"Sec.  15.  That,  In  the  event  it  is  neces- 
sary at  any  future  time  for  the  safety  and 
welfare  of  the  town  to  Increase  the  capacity 
of  wells,  reservoirs  or  machinery.  It  shall  be 
done  by  the  grantee  without  any  additional 
cost  to  the  town,  except  in  the  purchase  of 
said  works,  according  to  the  conditions  herein 
stated. 

"Sec.  16.  That  work  shall  be  begun  in  a 
specified  time,  and  the  system  completed  with- 
in six  months,  unless  delayed  without  fault  of 
the  grantee,  and  that  on  completion  certain 
tests  shall  be  made  to  the  satisfaction  of  all 
parties. 

"Sec.  17.  That  It  is  understood  and  agreed 
that  the  grantee  shall,  before  said  water  plant 
is  accepted  as  complete,  furnish  satisfactory 
evidence  that  the  combined  electric  and  water 
plants  have  cost  to  exceed  the  sum  of  ten 
thousand  dollars." 

"Sec.  10.  That  the  ordinance  shall  become 
binding  upon  the  town  in  the  event  that  Gates 
shall  accept  its  terms  and  conditions  In  writ- 
ing within  thirty  days  from  its  adoption." 

On  July  12,  1895,  the  board  of  trustees  en- 
acted Ordinance  No.  48,  entitled  "An  ordinance 
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to  amend  section  10  of  Ordinance  No.  46,"  the 
purpose  of  which  was  to  make  the  conditions 
contained  In  said  Ordinance  No.  46  touching 
the  issuance  of  the  bonds  applicable  to  said 
Ordinance  No.  45  as  well,  and  to  require  the 
electric  light  plant  to  be  constructed  and  oper- 
ated In  conjunction  with  the  water  system. 

The  plaintiff  alleges,  among  other  things, 
that  the  bonds  were  Issued  in  pursuance  of 
Ordinance  No.  46  alone,  whereas  the  defend- 
ants show  that  they  were  issued  in  pursuance 
of  the  provisions  of  all  the  ordinances  hereto- 
fore referred  to,— Nos.  45,  46,  and  48,— and 
further  aver  that,  ih  view  of  the  recitals  con- 
tained in  the  bonds,  the  plaintiff  ought  not  to 
be  heard  to  say  that  neither  Gates  nor  his 
successors  in  interest  complied  with  any  of 
the  terms  of  said  Ordinance  No.  46;  that  the 
proposition  to  issue  said  bonds  was  never  sub- 
mitted to  nor  voted  upon  by  the  qualifled 
electors  of  the  town,  or  at  all;  that  said  board 
of  trustees  was  never  authorized  or  empow- 
ered by  the  town  to  enact  said  ordinance  or  to 
Issue  said  bonds,  and  that  the  issuapce  of  the 
said  bonds  was  an  attempt  to  create  a  debt 
or  liability  which,  added  to  the » other  debts 
or  liabilities  of  said  town,  would,  in  the  ag- 
gregate, exceed  the  Indebtedness  or  liability 
which  the  town  could  legally  Incur.  The  act 
incorporating  the  town  of  -Klamath  Falls 
(Sees.  Laws  1803,  p.  212)  provides,  among  oth- 
er things,  that  the  board  of  trustees  sliaU  have 
the  power  to  "provide  for  lighting  the  streets, 
roads,  and  alleys,  and  public  buildings  of  the 
town,  and  furnishing  the  town  with  electric 
or  other  lights,  and  also  to  provide  for  the 
furnishing  of  water  for  said  town,  and  to  omi- 
trol  the  rates  to  be  charged  for  said  lights 
and  yvater"  (section  9,  subd.  16);  and  section 
11  limits  the  Indebtedness  to  be  incurred  In 
the  following  language,  viz.:  "The  town 
shall  never  borrow  money,  contract  debts,  or 
loan  Its  credit  to  a  greater  amount  than  five 
per  cent,  of  the  taxable  property;  and  all 
warrants  drawn  against  the  town  creating  an 
indebtedness  in  excess  of  that  sum  shall  be 
absolutely  void,  and  It  shall  be  so  stated  upon 
each  and  every  warrant  so  drawn:  provided, 
however,  that  for  the  purpose  of  lighting  the 
town  and  furnishing  it  with  a  water  system, 
the  said  town  may  incur  an  additional  indebt- 
edness of  ten  thousand  dollars,  and  issue  bonds 
therefor." 

A.  S.  Hammond,  for  appellant  OL  A.  Cogs- 
well, for  respondents. 

WOLVEftTON,  C.  J.  (after  stating  the 
facts).  It  Is  alleged  that  at  the  date  of  the 
signing  and  sealing  of  said  bonds  they  were 
delivered  to  the  defendant  E.  R.  Beames  (who 
was  then  a  member  of  the  board  of  tmstees 
of  the  town,  and  a  stockholder  in  the  Kla- 
math Falls  Light  &  Water  Company),  In  trust, 
to  carry  out  the  provisions  of  said  Ordinance 
No.  46,  and  not  otherwise;  that  neither  Gates 
nor  his  assigrns  ever  became  entitled,  under 
the  provisions  of  said  ordinance,  to  receive 
said  bonds,  and  that  the  delivery  thereof  to 


Gates  was  unauQiorlzed  by  any  act  of  said 
board.  At  the  trial,  however,  it  was  admit- 
ted in  open  court, that  they  were  delivered  to 
him  by  Beames;  that  he  sold  the  same,  but 
failed  to  account  to  the  town  for  the  pro- 
ceeds; and  that  the  defendant  Llpman  gachs 
purchased  said  interest  warrants  or  coupons 
for  a  valuable  conslderatl<m,  before  maturity, 
without  knowledge  of  the  conditions  and  cir- 
cumstances under  which  they  were  Issued, 
delivered,  and  negotiated,  except  such  as  he 
is  bound  to  take  cognizance  of  from  the  face 
of  the  bonds. 

It  is  first  insisted  that  the  powers'  vested 
in  the  town  by  Qie  Charter  must  be  distin- 
guished from  such  as  are  vested  in  the  board 
of  trustees,  and  that  in  the  one  case  they 
must  be  exercised  by  the  inhabitants  and  in 
the  other  by  the  board.    To  lIlnBtrate:    It  is 
enacted  that  the  "town  may  incur  an  addi- 
tional Indebtedness  of  ten  thousand  dollars 
and  issue  bonds  therefor,  for  the  purpose  ot 
lighting  the  town  and  furnishing  It  with  a 
water  system";  while,  on  the  other  hand,  the 
board  is  authorized  "to  provide  for  lighting 
thejstreetd,  roads,  and  alleys,  and  public  build- 
ings of  the  town,  and  furnishing  the  town 
wttii  electric  or  other  lights,  and  also  to  pror 
vide  for  the  furnishing  of  water  for  the  said 
town,"  etc.    It  Is  maintained  that,  as  the  In- 
habitants were  incorporated  as  the  town,  they 
alone  can  exercise  the  power  delegated,  by  the 
former  clause  of  the  charter,  while  it  Is  com- 
petent for  the  board  to  exercise  such  as  is 
delegated  by  the  latter.    Beasoning  from  this 
hypothesis,  it  Is  prged  that  the  board  should 
have  called  an  election,   and  submitted  the 
question  of  the  issuance  of  these  bonds  to  a 
vote  of  the  electors  of  the  town.    This  con- 
cedes, for  the  present  purpose,  that  the  town 
is  authorized  to  issue  the  bonds  in  question, 
but  challenges  the  mode  and  manner  of  their 
issuance.    The  conclusion  reached  Is  hardly 
a  logical  deduction  from  the  premlsea     The 
electors  of  the  town  do  not  comprehend  all 
the   inhabitants  thereof,   and  Just  why   the 
board  of  trustees  should  be  required  to  sub- 
mit the  question  to  a  vote  of  the  electors  be- 
cause the  inhabitants  of  the  town  are  in- 
corporated is  not  quite  apparent    There  Is 
no  authority  or  direction  under  the  charter 
empowering  or  requiring  the  board,  before 
proceeding  to  the  Issuance  of  the  boiKis,  to 
submit  the  question  to  a  vote  of  the  people; 
nor  is  there  any  such  a  limitation  put  upon 
its  powers  as  it  respects  the  Issuance  thereof. 
It  is  very  true  the  trustees,  if  they  had  seen 
fit  could  have  submitted  the  question  to  a 
vote  of  the  electors  as  an  advisory  matter 
for  their  guidance,  but  they  were  not  com- 
pelled or  required  to  do  so  by  any  provision 
of  the  charter.    They  are  the  agents  of  the 
town  in  the  exercise  of  all  powers  accorded  it 
by  the  legislature,  and  the  town  acts  through 
them  in  the  transaction  of  all  public  business. 
A  corporation,  unlike  an  individual,   cannot 
perform  its  ftmctions  directly,  but  must  do  so 
through  an  agent  or  some  intermediary  In- 


Digitized  by 


Google 


Or.) 


TOWN  OF  KLAMATH  FALLS  v.  SACHS. 


S83 


struinenttillty;  and  It  Is  In  this  capacity  that 
the  board  of  trustees  acted  in  the  Issuance  of 
the  bonds  In  controversy.  If,  therefore,  the 
town  baa  been  clothed  with  the  power  to  Is- 
sue, the  board  has  authority  to  proceed  In 
the  exercise  thereof. 

It  Is  next  Insisted  that  the  language  of  the 
charter  does  not  authorize  or  empower  the 
town  or  its  board  of  trustees  to  Isaue  bonds 
negotiable  In  totva  and  character,  ^tmc^  as 
were  attempted  to  be. Issued  in  the  pre^nt 
Instance;  In  other  words,  that  the  power  ac-. 
corded  to  I'issue  bonds"  Is  npt  commensurate 
or  adequate  to  the. purpose  of  Issviiag  n^go-, 
tiable  bonds.  It  has  been  hel^.  jhat  the  lia-, 
piled  po^yer..  of  -  a  numiclpal  ;  qoi;{x>ratlon  t^, 
borrow  vipn^y  to  enable  It  tp  ^^x^gote  the 
powers  expr^sly  'conferred  upoq  itjdoes  not 
authorize  the  municipality  to  issue  ne^qtlable 
securities,  capable  of  being  sold  in  ppeji.  mar- 
ket, and  thereby  freed  from  equities  that 
might  be  set  apl>7  the  maker;  and;  further, 
that  the  power  to  borrow  pioney  on  the  credit 
of  the  miml^ipallt;?  for  general  municipal  pur- 
poses limits  the- power  to  borrow  for'ordinary 
governmental  purposes,  such  as  are  generally*^ 
carried  out  with  i^eyenuep  derived,  from  taxa- ' 
Oon,  the  presumption  being  that  .the  grant, 
of  power  was  Intended  to  confer  the  rigCt  t^ 
borrow  money  in  §btlclpatlon  of  the  receipt 
of  revenue  taxes,  AJad  jihat  there  is  no  impfled 
power  to  Issue  negotiable  -securities,  unim- 
peachable  in  the  handii.<xf  innocent  purchasers,' 
for  the  money  borr^w^  Merrill  v.  Monti- 
cello,  138  U.  S.  673,  Jl'Sup.  Ct.  441;  City  of 
Brenham  v.  German- American  Bank,  12  Sup. 
Ct.  559.  So,  in  Ashuelot  Nat  Bank  of  Keene 
V.  School  Dist  No.  7.  Valley  Co,  5  C.  C.  A. 
468,  56  Fed.  197,  it  was  held  that  there  Is  no 
Implied  power  to  issue  negotiable  bonds  from 
the  express  delegation  of  power  and  authority, 
to  borrow  money  to  pay  for  the  site  of  school 
houses,  to  erect  buildings  thereon,  and  furnish 
the  same,  dependent  upon  a  majority  vote  of. 
the  qualified  electors  of  the  district-  And  in 
Merrill  v.  Monticello,  supra,  It  is  said  by  Mr.- 
Justice  Lamar,  speaking  for  the  court  that: 
"To  borrow  money,  and  to  give  a  bond  or 
obligation  therefor,  which  may  be  circulated 
in  the  market  as  a  negotiable  security,  freed 
from  any  equities  that  may  be  set  up  by  the 
maker  of  it  are.  In  their  nature  and  In  their 
legal  eftect,  essentially  different  transactions. 
In  the  present  case  all  that  can  be  contended 
for  Is  that  thei  town  had  the  power  to  con- 
tract a  loan  under  certain  specific  restrictions 
and  limitations.  Nowhere  in  the  statute  is 
there  any  express  power  given  to  issue  nego- 
tiable bonds  as  evidence  of  such  loans.  Nor 
can  such  "power  be  implied,  because  the  exist- 
ence of  it  Is  not  necessary  to  carry  out  any 
of  the  purposes  of  the  municipality."  These 
cases  are  mainly  relied  on  by  plalntifC  In 
support  of  Its  position,  and  we  do  not  ques- 
tion their  soundness,  but  their  application  to 
the  present  controversy  may  well  be  doubted. 
In  City  of  CbdlUac  v.  Woonsocket  Inst  for 
Savings,  7  &  O.  A.  674,  58  Fed.  935,  under 


a  statute  which  contains,  among  others,  the 
following  provisions,  viz.:  "For  any  loans 
lawfully  made  the  bonds  of  the  city  may  be 
Issued,  bearing  a  legal  rate  of  interest 
•  •  •  When  deemed  necessary  by  the 
council  to  extend  the  time  of  payment,  new 
bonds  may  be  issued  in  the  place  of  former 
bonds  falling  due,  in  such  manner  as  merely 
to  change  but  not  increase  the  Indebtedness  of 
the  city,"— It  was  held  that  bonds  negotiable 
In  formw^re  authorised.  Lurton,  J.,  speak- 
ing for  the  circuit  court  of  appeals,  says: 
"Tiiat  this  contemplates,  and  by  necessary  im- 
plication authorizes,  the  issue  of  negotiable 
bopdS)  we  have  no  doubt  The  general  power 
to  issue  'bonds'  must  be  taken  to  authorize 
'bonds' In  the  usual  form  of  such  well-known 
oompiercitil  obiigatioQs.  Tliat  usual  form  em- 
bodies-a  contract  and  obligation  negotiable  in 
Its  terms."  , He -continues:  "The  case  of  City 
of  Br.9nlia;m-V.^erman-American  Bank,  supra, 

:  ifi^  no  Rearing  upon  this  question.  Notiilng 
n^ore  is.  there  decided  than  ttiat  an  act  em- 
powering the  Tilty,  to  borrow,  for  general  pur- 
poses, Qot  exceeding  116,000,  on  the  credit, 
of  tiie.rftt,  did  not  authorize  the  Issuance  of 
negotiable  obligations  for  the  money  so  bor- 
rowed. Here  the  power  to  issue  obligations, 
Igr  necessary  implication,  tu  the  usual  com- 
mercial, forip  of  'bonds,'  is  expressly  given. 
But  on«  meeniqg  can  be  fairly  deduced  from 
the  terms  of  Ihe  act  Tt>e  question  now  pre- 
sented was  not  discussed  in  the  Brenham 

;0{ise,  ;and  we  have  no  don^t  whatever  as  to 
■tt»e  conclusion  we  have  announced."  The 
doctrine  of  Oils  case  has  been  expressly  fol- 
IcitWed  in  several  subijequent  decisions  by  the 
federal  courts,. all  of  which  dlstingnish  Mer- 
rill V,  Monticello,  snpra,  and  City  of  Brenliam 
v.  Oerman-Ameriean  Bank,  supra.  In  Ashley 
V.  Board,  8'Cl,  C.  A.  455,  60  Fed.  55,  power 
was  given  to  issue  bonds  bearing  Interest, 
running  for  a  long  period  of  time;  and,  it 
appearing -on  the  face  of  the  act  that  they 
might  be  put  on  the  market  and  sold,  it  was 
held  that«  by -strong  Implication,  bwidB  nego- 
tiable in  form  were  intended  to  be  and  might 
lawfully  be  Issued  and  sold,  under  the  au- 
thority granted.  In  West  Plains  Tp.  v.  Sage, 
16  C-C.  A.  553,  69, Fed.  943,  it  was  held  that 
ft  statute  providing  "tliat  every  county,  every 
city  of  the  first,  second  and  third  class,  the 
boar^  of  education  of  any  city,  every  town- 
ship, and  every  school  district,  is  hereby  au- 
thorized and  empowered  to  -compromise  and 
refund  its  matured  and  maturing  Indebted- 
ness of.  every  kind  and  description  whatso- 
ever, upon  such  terms  as  can  be  agreed  upon, 
and  to  issue  new  t>onds,  with  semiannual  In- 
terest coupons  attached.  In  payment  for  any 
sums  so  compromised,"  by.  implication  au- 
thorized the  township  to  issue  new  bonds, 
without  any  restriction  as  to  their  negotiabil- 
ity, and  that  the  grant  of  power  to  a  munic- 
ipal body  to  Issue  bonds  must  be  Interpreted 
to  give  that  body  power  to  issue  municipal 
bonds  In  the  usual  form  of  such  securities. 
And  In  Howard  t.  Kiowa  Co..  73  Fed.  400,  it 
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va«  Conclnded  that  statutory  power  to  Issue 
bonds  Includes  power  to  make  tUem  negotia- 
ble, unless  restricted  by  positive  enactment. 
The  li»arned  judge  In  this  case  cites  with  ap- 
proval the  federal  authorities  above  referred 
■  to.  The  implied  power  is  largely— perhaps 
fixcluslvely— a  matter  of  legislative  intend- 
ment, and  we  are  Impressed  that  a  reason- 
able construction  of  the  charter  providing  for 
vhe  Issuing  of  these  bonds  empowers  the 
town,  through  its  board  of  trustees,  to  issue 
and  put  upon  the  market  bonds  negotiable  In 
form,  and  which  would  not  be  subject  to 
equities  in  favor  of  the  town  In  the  hands 
of  Innocent  purchasers.  It  will  be  noted  that 
the  first  clause  of  section  11  of  the  charter 
provides  that  the  town  shall  never  borrow 
money,  contract  debts,  or  loan  Its  credit  to  a 
greater  amount  than  5  per  cent,  of  its  taxable 
property,  and  that  all  warrants  drawn  against 
the  town  creating  an  indebtedness  In  excess 
of  that  sum  shall  be  absolutely  void,  and  It 
shall  be  so  stated  upon  each  and  every  war- 
rant so  drawn.  Thus  It  will  be  seen  that  the 
intendment  of  the  charter  is  that  the  ordinary 
warrants  may  be  issued  In  liquidation  of  the 
town's  Indebtedness,  within  the  limit  desig- 
nated; but,  if  it  exceeds  the  limit,  then  that 
the  warrants  shall  be  invalid,  and  the  fact 
shall  be  indicated  upon  the  face  thereof, 
which  would  Impart  direct  notice  and  Infor- 
mation of  their  Illegality  to  every  person  deal- 
ing with  them.  A  subsequent  clause  em- 
powers the  town  to  Issue  another  and  a  dif- 
ferent Mnd  of  vouchers  or  obligations  "for 
the  purpose  of  lighting  the  town  and  furnish- 
ing it  with  a  water  system."  For  the  addi- 
tional indebtedness  thus  incurred  It  may  "Is- 
sue bonds."  Manifestly,  a  distinction  was  In- 
tended to  be  made  between  the  two  kinds  of 
vouchers  or  obligations,  and  It  was  designed, 
no  doubt  that  one  should  possess  more  of 
value  to  the  holder  than  the  other,  else  why 
should  the  dllTerent  kinds  of  obligations  be 
designated  In  the  self-same  section  of  the 
charter?  Now,  a  nonnegotiable  bond  is  no 
more  serviceable  to  the  holder  than  the  ordi- 
nary warrant  the  usual  voucher  issued  in 
liquidation  of  ordinary  expenditures  of  the 
municipality;  and.  If  we  would  endow  It  with 
an  enlarged  value,  the  only  manner  by  which 
it  could  be  done  Is  to  give  it  negotiability,  so 
as  to  impart  to  It  the  quality  of  commcrdal 
paper,  and  thereby  cut  off  equities  in  the 
bands  of  innocent  holders  for  value;  so  that. 
If  we  must  make  a  distinction.  It  must  be 
that  which  distinguishes  the  ordinary  war- 
rant or  nonnegotlable,  from  the  negotiable 
municipal  bond,  which  cuts  oCC  cquitle?.  We 
conclude,  therefore,  that  the  bonds  authorized 
by  the  charter  are  those  possessing  the  great- 
er commercial  value,  Issued  In  the  usual  com- 
mercial form,  with  protection  to  Innocent  pur- 
chasiTS.  Thayer,  J.,  who  rendered  the  opin- 
ion In  Ashuclot  Nat.  Bank  of  Keene  v.  School 
DIst.  No.  7,  Valley  Co.,  supra,  wrote  a  con- 
curring opinion  In  West  Plains  Tp.  v.  Sage, 
supra,  basing  the  power  to  issue  the  negotiable 


form  and  quality  of  bonds  upon  a  construc- 
tion of  the  statute,  wherein,  considering  the 
Intent  of  the  legislature,  he  concluded  thac 
the  language  of  the  act  was  adequate  to  the 
purpose,  notwithstanding  the  decisions  In 
Merrill  v.  Montlcello,  supra,  and  Brenham  v. 
Bank,  supra.  To  the  same  purpose  Is  Ashley 
V.  Board,'  supra.  So  It  is  In  the  case  at  bar. 
The  character  of  the  bonds  authorized  to  be 
Issued  Is  established  by  legislative  Intend- 
ment and  It  was  dompetent  to  give  them  the 
quality  of  negotiability. 

The.  bonds  haying  recited  that  they  were 
Issued  In  pursuance  of  the  provisions  of  the 
charter  and  Ordinance  No.  46,  It  is  vigorously 
contended  that  the  purchaser  is  bound  to  take 
cognizance  of  the  provisions  both  of  the  char- 
ter and  the  ordinance,  and,  In  that  view,  it 
is  further  maintained  that  the  ordinance  is 
such  as  the  board  of  trustees  had  no  warrant 
under  the  charter,  to  adopt,  in  that  it  does 
not  provide  for  lighting  the  town  and  fur- 
nishing it  with  a  water  system;  hence  that 
the  bonds  were  issued  for  a  purpose  not  con- 
templated by  the  charter,  and  therefore  void 
in  the  hands  of  all  holders  thereof.  Answer- 
ing these  propositions,  defendants  assert  that, 
the  charter  having  Invested  the  board  of  trus- 
tees with  power  to  Issue  bonds,  and  the  bonds 
themselves  bearing  upon  their  face  recitals  to 
the  effect  that  they  were  Issued  by  authority 
of  the  charter  and  Ordinance. No.  46,  and  that 
all  acts  and  things  required  to  be  done  prece- 
dent to  and  on  the  issuance  thereof  have  been 
done  and  performed  in  regular  and  due  man- 
ner and  form,  as  required  by  law,  the  town 
Is  effectually  estopped  to  controvert  the  truth 
of  such  recitals  as  against  a  bona  fide  holder. 
In  legal  effect  adequate  recitals  contained  in 
negotiable  municipal  bonds  are  equivalent  to  a 
representation,  or  warranty,  or  certificate  on 
the  part  of  the  officers  that  everything  neces- 
sary by  law  to  be  done  has  been  done,  and 
every  fact  necessary  by  law  to  have  existed 
did  exist,  to  make  them  legal  and  binding.  It 
Is  well  understood,  of  course,  that  such  recit- 
als do  not  cover  matters  of  law,  as  all  parties 
are  equally  bound  to  know  the  law,  so  that  a 
certificate  reciting  actual  facts,  and  that  there- 
by the  bonds  were  conformable  to  law,  when, 
judicially  speaking,  they  are  not  does  not 
work  an  estoppel  upon  the  municipality  to 
claim  the  protection  of  the  law;  otherwise,  it 
would  be  in  the  power  pf  every  munlciiml 
body,  whether  It  had  the  authority  or  not,  to 
usurp  It  by  declaring  that  Its  assumption  was 
within  the  law.  This  would  be  an  exercise  of 
legislative  power,  and  would  put  corporate 
bodies  above  the  law  itself.  The  estoppel, 
therefore,  extends  only  to  matters  of  fact  and 
the  statement  thereof  must  be  qualified  and 
circumscribed  so  as  to  comprise  such  only  as 
the  ofiiccrs  intrusted  with  the  jwwer  of  issuing 
the  bonds  have  express  or  Implied  authority 
to  ascertain  and  determine  touching  their  ex- 
istence. In  such  a  case,  Mr.  Justice  Matthews, 
in  Dixon  Co.  v.  Field,  111  U.  S.  83,  4  Sup. 
Ct  315,  says:  "The  meaning  of  the  law  grant 
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Ing  power  to  issue  bonds  Is  that  they  may  be 
issued,  not  upon  the  existence  of  certain  facts,, 
to  be  ascertained  or  determined  whenever  dis- 
puted, but  upon  the  ascertainment  and  deter- 
mination of  tiieir  existence  by  the  officers  or 
body  designated  by  law  to  issue  the  bonds 
upon  such  a  contingency."  The  gist  of  the 
rule  is  aptly  stated  by  Mr.  Justice  Strong  in 
Town  of  Coloma  v.  Eaves,  92  TJ.  S.  484,  as  fol- 
lows: "Where  It  may  be  gathered  from  the 
legislative  enactment  that  the  officers  of  the 
municipality  were  Invested  with  the  power  to 
decide  whether  the  condition  precedent  had 
been  complied  with,  their  recital  that  It  has 
been,  made  in  the  bonds  issued  by  them,  and 
held  by  a  bona  fide  purchaser,  is  conclusive 
of  the  fact,  and  binding  upon  the  municipal- 
ity; for  the  recital  is  itself  a  decision  of  the 
fact  by  the  appointed  tribunal."  Hence  it  may 
be  stated,  as  a  general  rule,  that  recitals  in 
bonds  which  functionaries  of  a  municipality 
have  been  empowered  to  issue,  respecting  the 
existence  of  specified  facts,  and  the  x>erform- 
ance  of  the  requisite  conditions  which  are 
within  their  appropriate  functions  or  province 
to  ascertain  and  determine,  will  estop  the  mu- 
nicipality to  assert  or  maintain  anything  to 
the  contrary  as  against  the  claim  of  Innocent 
holders.  We  have  little  doubt  but  that  the 
statement  on  the  face  of  the  bonds  that  they 
were  Issued  by  vhrtue  of  Ordinance  No.  46, 
giving  the  date  and  the  full  title  of  such 
ordinance,  is  such  an  apposite  and  significant 
reference  thereto  as  to  put  persons  dealing  In 
them  upon  inquiry  touching  the  provisions  and 
exact  legal  purpose  of  the  ordinance,  and 
whether  it  was  such  a  one  as  had  the  sanction 
of  the  charter  in  its  enactment.  The  trend  of 
authority,  so  far  as  we  have  been  able  to  dis- 
cover, is  to  that  effect.  Risley  v.  Village  of 
Howell,  67  Fed.  544;  Hacliett  v.  Ottawa,  »9 
T7.  8.  86;  Bamett  t.  Denlson,  145  TJ.  S.  135, 
12  Sup.  Ct.  819.  Such  being  the  legal  effect 
of  the  statement  or  reference  to  the  ordinance, 
the  recital  that  the  bonds  were  issued  in  pursu- 
ance of  the  charter  could  not  validate  it,  or 
give  it  effect,  if  void  or  inoperative.  This 
would  be  equivalent  to  saying:  "Indeed,  you 
have  given  us  the  true  condition  of  the  ordi- 
nance, and  It  is  such  that'  the  town  had  no 
authority  to  adopt;  but,  nevertheless,  you  as- 
sert uiwn  the  face  of  the  bonds  that  all  was 
done  in  pursuance  of  the  charter,  hence  that 
we  are  at  liberty  to  assume,  in  utter  disregard 
of  the  truth,  that  an  ordinance  was  not  only 
adopted,  but  that.  In  legal  contemplation,  it 
was  amply  sufficient  to  authorize  and  sup- 
port the  bonds,  and  that  we  may  therefore 
purchase  in  absolute  reliance  on  their  valid- 
ity." That  would  be  an  anomaly,  and  would 
result  in  making  a  void  ordinance,  of  the  con- 
dition of  which  all  parties  have  had  ample 
notice,  valid,  by  the  simple  assertion  that  it 
was  adopted  in  accordance  with  law. 

This  brings  us  to  a  consideration  of  the 
ordinance  itself,  and  we  are  to  determine 
whether  it  Is  such  a  one  as  the  board  of  trus- 
tees was  «mpowered  to  adopt,  and  such  as 


win  support  the  bond  issue.  It  Is  urged  that 
the  bonds  awarded  are,  in  effect,  a  bonus  to 
be  paid  to  Gates  for  constructing  the  water 
system  and  supplying  the  town  with  water. 
A  careful  analysis  of  the  ordinance  will  suffice 
to  determine  this  question.  In  the  first  place, 
the  town  grants  to  Gates,  his  successors  oi 
assigns,  a  privilege  to  construct  and  maintain 
a  system  of  waterworks  for  supplying  it  and 
its  inhabitants  with  water.  PrimarUy,  this 
privilege  is  limited  to  10  years.  Gates,  by  an 
acceptance  of  the  ordinance,  agrees  and  under- 
takes to  build,  construct,  and  maintain  the 
system  In  accordance  with  particular  provi- 
sions of  the  ordinance,  and  is  required  to 
maintain  it  during  the  full  period  for  Which 
the  privilege  is  granted.  Thereupon  it  is 
provided  that  the  town  shall  have  the  option 
to  purchase  the  system  at  a  certain  fixed  rate, 
capable  of  being  definitely  determined  at  any 
time  it  may  desire  to  conclude  the  purchase. 
In  consideration  of  the  option,  it  is  stipulated 
that  the  town  shall  execute  and  deliver  to 
Gates  its  bonds  for  the  sum  of  $10,000,  and, 
whenever  It  shall  conclude  the  purchase,  these 
bonds  are  to  be  considered  a  first  payment 
upon  the  purchase  price.  The  ordinance  pro- 
vides that  the  town  shall  have  an  Interest  in 
the  waterworks  to  the  extent  of  $10,000,  but 
that  Gates  and  his  successors  and  assigns 
shall  also  retain  an  Interest  therein  until  the 
town  has  completed  the  purchase,  upon  the 
consummation  of  which  the  franchise  shall 
terminate.  Gates  Is  to  receive  the  rents  and 
profits  of  the  water  service  to  the  inhabitants, 
and  even  to  the  town,  except  for  10  hydrants, 
which  be  is  required  to  furnish  and  maintain 
in  part  consideration  for  the  franchise  until 
the  same  is  terminated;  and  provision  is  made 
for  the  renewal  of  the  franchise,  which  con- 
templates as  well  a  renewal  of  the  option 
from  time  to  time  for  a  period  of  five  years, 
so  that  the  parties  shall  be  continued  in  prac- 
tically the  same  relations.  These  are,  in  brief, 
the  principal  characteristics  of  the  ordinance, 
which  became  effective  as  a  contract  when 
accepted  by  the  grantee  In  the  manner  indi- 
cated. Whatever  might  be  said  of  the  ordi- 
nance,, it  does  not  provide  for  a  bonus  to 
Gates,  in  the  sense  that  It  Is  a  mere  gratuity, 
as  he  has  contracted'  for  and  has  given  some- 
thing of  value  to  the  town  in  return  for  the 
bonds  and  his  limited  franchise.  But  the 
cardinal  Inquiry  Is  whether  what  has  been 
done  has  culminated  in  furnishing  the  town 
with  a  water  system,  within  the  meaning  of 
section  11  of  the  charter.  It  is  argued  that 
it  was  the  purpose  and  intent  of  the  charter 
that  the  town  should  be  or  become  the  abso- 
lute owner  of  a  perfect  water  system,  freed 
from  all  liens  or  incumbrances  which  may 
have  effect  as  such,  either  directly  or  Indirect- 
ly; in  other  words,  that  the  town  Is  empow- 
ered merely  to  purchase  and  own  a  perfect, 
unincumbered  water  sjrstem,  at  a  cost  not  to 
exceed  $10,000.  The  effect  of  section  11  la 
that  the  town  shall  not  create  an  Indebtedness 
exceeding  5  per  cent  of  the  taxable  property: 
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but,  for  the  purpose  of  lighting  the  town 
and  famishing  It  with  a  water  system,  It  Is 
authorized  to  Incur  an  additional  indebtedness 
of.  $10,000,  which  latter  amount  we  Interpret 
not  to  constitute  a  limitation  upon  the  cost 
of  the  water  system;  and  it  would  be  ade- 
quate for  the  town  to  contract  or  provide  for 
the  construction  of  a  system  which  might 
cost  a  sum  equal  to  5  per  cent,  of  the  taxable 
property  in  excess  thereof,  provided  there  was 
no  other  Indebtedness  of  the  town,  and  it  could 
issue  therefor  $10,000  in  bonds,  and  its  war- 
rants for  the  balance.  Thus  far  the  way 
seems  perfectly  clear.  It  must  be  admitted 
that  the  town  has  not  become  the  absolute 
owner  of  the  water  system;  but  It  has  an 
Interest  therein  to  the  extent  of  $10,000,  and, 
under  the  ordinance,  It  may  retain  this  at  all 
events,  and  may  eventually  become  the  owner 
of  the  whole  by  a  supposed  additional  ex- 
penditure. We  find  from  the  testimony  that 
the  entire  system,  including  the  electric  light 
plant,  cost  Gates  something  Uke  $17,000.  But 
this  is  not  the  measure  of  the  ultimate  cost 
to  the  town.  It  may  be  more,  and  yet  it  may 
be  less.  The  assessments  of  taxable  property 
in  1895  exceeded  $125,000,  so  that,  if  the 
board  had  incurred  a  liability  or  obligation  to 
the  fuU  amotmt  of  the  cost  to  Gates,  it  would 
exceed  but  slightly  the  limitation  under  the 
charter  unless  the  town  had  other  outstanding 
obligations.  The  board,  however,  has  only  in- 
curred a  present  obligation  of  $10,000,  and  at 
the  end  -of  10  years  It  is  quite  probable  It  can 
assume  the  additional  obligation.  If  it  does  not 
provide  a  fund  ,ln  the  meantime  for  the  pay- 
ment of  the  bonds  in  full  or  in  part,  without 
overreaching  the  charter  limitation  of  indebt- 
edness. Careful  provisions  are  made  whereby 
the  town  may  eventually  qwn  the  system,  and 
it  would  seem  the  legitimate  Intendment  of- 
the  ordinance  is  that  the  contract  thereby  con- 
summated with  the  assent  of  Gates  should, 
in  good  faith,  be  carried  out  in  every  detail, 
and  fully  and  conscientiously  executed.  The 
ordinance  has  so  provided  that  neither  Gates 
nor  his  successors  or  assigns  can  ever  acquire 
the  absolute  franchise  without  the  assent  of 
the  town  (and  without  the  franchise  they 
could  not  operate  the  system).  Neither  can 
the  town  be  deprived  of  its  right  to  finally 
acquire  the  entire  ownership  of  the  system 
K'itbout  an  abandonment  thereof.  The  town 
•entered  bona  fide  into  a  contract,  and  we  can- 
not say  that  it  is  unreasonable  or  unbusiness- 
like, for  that  Is  largely  a  legislative  matter  for 
the  board  of  trustees,  whereby,  upon  the  ob- 
servance of  Its  terms  and  conditions,  It  might 
eventually  acquire  the  water  system,  and,  ap- 
parently, without  the  necessity  of  exceeding  the 
limit  of  Indebtedness  as  set  by  the  charter; 
and  we  are  very  strongly  impressed  that  it  is 
such  a  one  as  the  board  liad  the  power  to  make, 
looking  to  the  acquirement  of  the  water  sys- 
tem, and,  while  it  is  yet  executory  in  its 
nature,  and  the  town  has  not  become  the  ab- 
solute owner,  such  is  the  legitimate  intend- 
ment that  it  shall  at  a  future  date  become 


such  owner;  hence,  we  hold  that  It  has  not 
exceeded  its  powers  In  the  premises. 

We  have  reasoned  this  case  so  far  as  if 
the  board  of  trustees  had  been  dealing  with 
the  water  system  alone,  because  it  has  seemed 
that  we  might  be  better  understood.  The 
plaintiff  argued  that  It  was  necessary,  under 
the  charter,  that>the  board  should  provide  for 
lighting  the  town,  and  at  the  same  time  fur- 
nish it  with  a  water  system,  thus  combining 
the  two,  and  tliat  it  was  incompetent  for  the 
town  to  provide  for  the  one  without  the  other. 
This  argument  Is  not  well  founded,  as  It  Is 
apparent  that  the  Intendment  of  the  charter 
is  that  the  board  might  provide  for  one  or 
the  other  separately,  or  for  both  at  the  same 
time;  but,  if  we  are  wrong  in  this  interpre- 
tation, we  find  that  the  board  has  in  fact  un- 
dertaken to  provide  for  a  combination  of  both. 
While  the  ordinance  providing  for  the  ligbt- 
ing  of  the  town  is  not  referred  to  in  the  bonds, 
yet  the  matter  of  constructing  an  electric 
system  in  conjunction  with  the  waterworks 
is  referred  to  in  Ordinance  No.  46  in  such 
manner  as  it  may  be  fairly  concluded  that 
the  purpose  of  the  boaru  was  to  furnish  the 
town  with  a  system  for  lighting,  as  well  as 
for  a  water  supply.  Ordinance  No.  46  being, 
as  we  have  heretofore  ascertained,  within  the 
power  of  the  board  of  trustees  to  enact,  the 
town  Is  estopped  by  the  recital  in  the  bonds 
to  the  effect  that  all  acts  and  things  re- 
quired to  be  done  precedent  to  and  on  the  is- 
suance thereof  have  been  done  and  performed 
in  regular  and  due  manner  and  form,  as  re- 
quired by  law,  to  deny  that  Gates  or  his 
assigns  have  not  complied  with  the  terms  and 
conditions  of  his  undertaking,  or  that  he  has 
not  fully  completed  the  system,  as  required 
by  the  ordinance. 

The  issue  Is  raised  that  the  bonds  were 
delivered  without  the  authority  of  the  board 
of  trustees.  But  touching  this  there  is  no 
evidence  In  the  record  showing  the  manner 
of  their  delivery  by  Reames.  The  complaint 
alleges  no  fraud  in  the  delivery,  but  simply 
that  the  bonds  were  turned  over  to  Gates 
contrary  to  the  conditions  of  the  ordinance. 
But  the  burden  of  proof  regarding  this  matter 
was  with  the  plaintiff  to  establish,  and,  not 
having  done  so,  we  must  conclude  that  the 
fact  is  otherwise  than  as  alleged,  and  that  the 
bonds  came  rightfully  into  the  hands  of 
Gates.  These  considerations  affirm  the  decree 
of  the  court  below,  and  it  is  so  ordered. 


(21  Wash.  101) 
STATE  ex  rel.  MALOUP  v.  McDONALD, 
Judge. 

(Supreme  Court  of  Washington.    May  22,  1899.) 

Appeai.  —  Statemejjt  op  Facts  —  SBTTi.BitBHT— 
Jurisdiction. 

A  judge  of  a  superior  court  of  one  cooaty, 

who  acts  in  place  of  a  judge  of  another  coun- 
ty, and  tries  a  case  in  the  latter  county,  may 
settle  the  statement  of  tacts  within  the  former 
county. 
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Application  for  a  writ  of  mandamus  on  the 
relation  of  George  N.  Malouf,  against  Wil- 
liam A.  McDonald,  Judge  of  the  superior  court 
for  Whitman  county,  to  compel  the  settlement 
of  a  statement  of  facts.    Application  denied. 

Troy  &  Falknor  and  Strudwlck  &  Peters, 
for  relator. 

PER  CURIAM.  This  iB  an  application  for 
an  alternative  writ  of  mandate.  The  facts 
shown  by  the  affidavit  of  the  applicant  are 
that  on  the  2l8t  day  of  November,  1S98,  there 
was  pending  In  the  superior  court  of  the  state 
of  Washington  for  King  county  an  action  for 
the  recovery  of  a  money  Judgment,  in  which 
the  relator  was  plaintiff  and  one  Mary  N.  Ma- 
louf was  defendant;  that  William  McDonald 
was  at  said  time,  and  at  all  times  since,  the 
duly  elected,  qualified,  and  acting  Judge  of 
the  superior  court  of  the  state  of  Washington 
for  the  county  of  Whitman,  and,  on  Invitation 
of  one  of  the  judges  of  said  superior  court  of 
King  county,  was  acting  as  Judge  and  hear- 
ing causes  in  said  King  county;  that  on  said 
21st  day  of  November,  1898,  the  said  cause  In 
which  the  relator  was  plaintiff  and  Mary  N. 
Malonf  was  defendant  was  tried  before  said 
Judge  and  a  Jury,  and  a  verdict  rendered  in 
favor  of  the  relator;  that  thereafter  said 
William  McDonald  attended  in  person  In  said 
county  of  King,  and  heard,  considered,  and 
granted  a  motion  for  a  new  trial  in  said  cause; 
that  the  relator  in  due  time  appealed  from 
said  order  granting  a  new  trial,  and  filed  in 
said  superior  court  of  King  county,  and  serv- 
ed upon  the  defendant,  Mary  N.  Malouf,  his 
proposed  statement  of  facts  in  said  cause; 
that  no  objections  or  amendments  to  said  pro- 
posed statement  of  facts  were  filed  by  the 
opposing  party  within  the  time  allowed  by 
law,  or  al  all;  that  thfe  relator  thereupon  aj)- 
plied  to  said  William  McDonald,  requesting 
him  to  fix  some  time  when  he  would  attend  in 
the  county  of  King  and  settle  and  certify  the 
statement  of  facts.  This  the  said  Judge  neg- 
lected and  refused  to  do;  consenting,  how- 
ever, to  settle  and  certify  said  statement  of 
facts  In  Whitman  county,  believing  that  he 
had  Jurisdiction  so  to  do.  The  relator  prays 
that  an  alternative  writ  of  mandate  be  Issued 
from  this  court,  directing  the  said  William 
McDonald  to  "fix  some  time  within  the  near 
future  when  he  will  attend  at  the  superior 
court  of  King  cotmty  as  aforesaid,  and  there 
to  attend,  and  to  settle,  sign,  and  certify  a 
statement  of  facts"  in  the  cause  mentioned. 

In  his  brief  filed  in  support  of  his  applica- 
tion, the  relator  contends  that  the  statement 
of  facts  must  be  settled  by  the  Judge  who 
tried  the  cause  while  sitting  In  the  court 
where  the  cause  was  tried,  and  that  he  has 
no  Jurisdiction  to  act  in  that  behalf  in  any 
county  in  the  state  other  than  the  county  in 
which  the  action  was  tried.  In  this  ccmten- 
tion  we  are  unable  to  agree.  By  the  Code 
(section  4702,  Ballinger's  Ann.  Codes  &  St.), 
"The  Judges  of  the  supreme  and  superior 
courts  have  power  in  any  part  of  the  state 
67  P.-22 


•  •  •  (4)  to  exercise  •  •  •  and  per- 
form any  •  •  •  duty  conferred  or  Impos- 
ed upon  them  by  statute."  Conceding  this 
statute  to  be  constitutional,— a  question  not 
raised  by  the  relator  in  his  brief,— It  is  ample 
to  warrant  a  Judge  of  the  superior  court  to 
certify  and  settle  a  statement  of  facts  hi  any 
part  of  the  state.    The  application  Is  denied. 

(21  Wash.  186) 
PEOPBE  ex  rel.  PHINNEY  v.   SUPERIOR 
COURT  OF  KING  COUNTY  et  al. 

(Supreme  Court  of  Washington.    May  16,  1899.) 

CoNSTnrnrioiiAi,  Law — Vsstbd  Riohts— Estatbs 
OF  Dbcbdbkts — Settlbmbnt. 
Laws  1897,  c.  98,  §  2,  requiring  an  executor 
acting  without  the  intervention  of  the  probate 
court,  under  Code  1881,  S  1443,  to  fiie  an  in- 
ventory within  30  days  after  the  passage  of  the 
act,   and  providing   for  the  settlement  of  the 
estate  by  the  court,  if  it  proves  to  be  insol- 
vent, is  unconstitutional,  as  impairing  vested 
rights. 
Fullerton,  J.,  dissenting. 

Application  for  mandamus,  on  the  relation 
of  Nellie  Phlnney,  against  the  sux)erior  court 
of  King  county  and  others,  to  obtain  relief 
from  an  order  requiring  the  continued  admin- 
istration of  the  estate  of  George  H.  Hellbron, 
deceased,  to  be  made  under  the  direction  of 
the  superior  court.    Granted. 

Corliss  &  McKay,  for  relator.  John  B. 
Hart,  for  respondents. 

DUNBAR,  J.  In  AprU,  1895,  George  H. 
Hellbron  died.  He  left  a  will,  commonly  call- 
ed a  "nonintervention  will,"  bequeathing  his 
property  to  various  relatives,  and  appointing 
certain  persons  executors  of  the  will.  In  May 
following,  the  will  was  admitted  to  probate, 
and  the  executors  have  continued  In  the  ad- 
ministration of  the  estate,  uninterrupted  by 
the  superior  court,  until  after  the  taking  ef- 
fect of  the  law  passed  by  the  legislature  In 
1897,  which  we  will  hereafter  notice.  The 
estate  was  valued  at  about  $13,000,  against 
which  there  were  liabilities  aggregating  about 
f33,000;  the  relator  herein  having  a  claim 
against  the  estate  amounting  to  $10,000.  Up- 
on the  taking  effect  of  the  law  of  1897,  the 
executors  came  into  court  and  showed  the 
condition  of  the  estate,  whereupon  It  was  by 
the  court  adjudged  Insolvent;  and  the  court 
made  the  order,  pursuant  to  section  2  of  the 
law  of  1897,  that  the  continued  administration 
of  the  estate  should  be  under  the  direction  of 
the  superior  court,  as  in  case  of  Intestacy. 
The  making  of  this  order,  and  the  refusal  of 
the  superior  court  to  set  the  same  aside,  are 
the  cause  of  this  application. 

Section  1443  of  the  Code  of  1881,  which  is 
section  955  of  the  Code  of  Procedure,  is  as 
follows: 

"In  all  cases  where  It  Is  provided  in  the  last 
will  and  testament  of  the  deceased  that  the 
estate  shall  be  settled  in  a  manner  provided 
In  such  last  will  and  testament,  and  that  let- 
ters testamentary  or  of  administration  shall 
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not  be  required,  It  shall  not  be  necessary  to 
take  out  letters  testamentary  or  of  adminis- 
tration, except  to  admit  to  probate  such  will 
in  the  manner  required  by  existing  laws;  and 
after  the  probate  of  such  wUl,  all  such  estates 
may  be  managed  and  settled  without  the  in- 
tervention of  the  court,  if  the  said  last  will 
and  testament  so  provides;  provided,  however, 
in  all  such  cases,  if  the  party  named  in  such 
will  as  executor  shall  decline  to  execute  the 
trust,  or  shall  [die],  or  be  otherwise  disabled 
from  any  cause  from  acting  as  such  executor, 
then  letters  testamentary  or  of  administration 
shall  issue  as  in  other  cases;  and  provided 
further,  if  the  party  named  in  the  will  shall 
faQ  to  execute  the  trust  faithfully  and  to  talce 
care  and  promote  the  interests  of  all  parties 
tailing  under  the  will,  then,  upon  petition  of 
any  creditor  of  such  estate,  or  of  any  heirs,  or 
of  any  person  on  behalf  of  any  minor  heirs, 
it  shall  be  the  duty  of  the  superior  court  of 
the  county  wherein  such  estate  is  situated  to 
cite  such  person  having  the  management  of 
such  estate  to  appear  before  such  court,  and 
if,  upon  hearing  of  such  petition.  It  shall  ap- 
pear that  the  trust  in  such  will  is  not  faith- 
fully discharged,  and  that  the  parties  inter- 
ested, or  any  of  them,  have  been  or  are  about 
to  be  damaged  by  such  acta  or  doings  of  the 
executor,  then  letters  testamentary  or  of  ad- 
ministration shall  be  had  and  required  in  such 
cases,  and  all  other  matters  and  proceedings 
shall  be  bad  and  required  as  are  now  required 
in  the  administration  of  estates,  and  in  such 
cases  the  costs  of  the  citation  and  hearing 
shall  be  charged  against  the  party  failing  and 
neglecting  to  execute  the  trust  as  required  in 
such  wiU." 

This  is  the  law  which  was  in  operation  at 
the  time  the  will  was  drawn,  under  which 
the  will  was  proven,  and  under  which  the  es- 
tate was  being  managed  up  to  the  time  of  the 
going  into  effect  of  the  law  of  1897.  Sections 
1  and  2  of  chapter  98  of  the  law  of  1897  are 
as  follows: 

"Section  1.  That  section  1443  of  the  Code  of 
Washington  of  1881,  being  section  955  of  the 
second  volume  of  the  laws  of  Washington, 
arranged  and  annotated  by  William  L.  Hill, 
be  amended  to  read  as  follows:  Sec.  1443.  In 
all  cases  where  it  is  provided  in  the  last  will 
and  testament  of  the  deceased  that  the  estate 
shall  be  settled  In  a  manner  provided  in  such 
last  will  and  testament,  and  that  letters  tes- 
tamentary or  of  administration  shall  not  be 
required,  and  where  it  also  duly  appears  to 
the  court,  by  the  inventory  filed,  and  other 
proof,  that  the  estate  is  fully  solvent,  which 
fact  may  be  established  by  an  order  of  the 
court  on  the  coming  in  of  the  inventory,  it 
shall  not  be  necessary  to  take  out  letters  tes- 
tamentary or  of  administration,  except  to  ad- 
mit to  probate  such  will,  and  to  file  a  true 
inventory  of  all  the  property  of  such  estate  in 
the  manner  required  by  existing  laws.  And 
after  the  probate  of  such  will  and  the  filing 
of  such  Inventory  all  such  estates  may  be 
managed  and  settled  without  the  intervention 


of  the  court,  if  the  said  last  will  and  testa- 
ment shall  so  provide:  But  provided,  that  in 
all  such  cases  the  claims  against  such  estates 
shall  be  paid  within  one  year  from  the  date  of 
the  first  publication  of  notice  to  creditors  to 
present  their  claims,  unless  such  time  be  ex- 
tended by  the  court,  for  good  cause  shown,  for 
a  reasonable  time:  provided,  however,  in  all 
such  cases,  if  the  party  named  in  such  will 
as  executor  shall  decline  to  execute  the  trust, 
or  sliall  die  or  be  otherwise  disabled  from  any 
cause  from  acting  as  such  executor,  then  let- 
ters testamentary  or  of  administration  shall 
issue  as  in  other  cases:  and  provided  further, 
if  the  party  named  in  the  will  shall  fail  to  ex- 
ecute the  trust  faittifully  and  to  take  care  and 
promote  the  interests  of  all  parties  taking 
under  the  will,  then,  upon  petition  of  a  cred- 
itor of  such  estate,  or  of  any  of  the  heirs,  or 
of  any  person  on  behalf  of  any  minor  heirs,  it 
shall  be  the  duty  of  the  court  of  the  county 
wherein  such  estate  is  situated  to  cite  such 
person  having  the  management  of  such  estate 
to  appear  before  such  court,  and  if,  upon  bear- 
ing of  such  jjetition  it  shall  appear  that  the 
trust  in  such  will  is  not  faithfully  discharged, 
and  that  the  parties  Interested,  or  any  of 
them,  have  been  or  are  about  to  be  damaged 
by  such  actual  doings  of  the  executor,  then 
letters  testamentary  or  of  administration  shall 
be  bad  and  required  in  such  cases,  and  all 
other  matters  and  proceedings  shall  be  had 
and  required  as  are  now  required  in.  the  ad- 
ministration of  estates,  and  in  such  cases  the 
costs  of  the  citation  and  hearing  shall  be  char- 
ged against  the  party  failing  and  neglecting  to 
execute  the  trust  as  required  in  such  will. 

"Sec.  .2.  All  executors  and  administrators  (rf 
estates  that  have  not  been  fully  settled  and 
closed,  and  who  shall  not  have  filed  an  Inven- 
tory of  all  the  property  as  required  by  the  ex- 
isting laws,  shall,  within  thirty  days  afto:  the 
taldng  effect  of  this  act,  file  a  true  inventory 
of  all  the  property  of  any  such  estate,  and  in 
case  it  appears  to  the  court  by  any  such  in- 
ventory or  other  proof  that  any  such  estates 
are  insolvent,  such  estates  shall  be  settled  by 
the  court  as  in  cases  of  intestacy,  and  the 
court  shall  make  an  order  requiring  the  execu- 
tor or  administrator  to  make  a  report  of  his 
acts  to  the  court." 

So  it  will  be  seen  that  the  question  involved 
in  this  case  is  whether  said  law  of  1897,  and 
especially  section  2  of  the  same,  is  unconstitu- 
tional, for  the  reason  that  it  affects  vested 
rights.  It  may  be  said  at  the  outset  that,  al- 
though this  law  deals  only  with  insolvent  es- 
tates, yet,  unquestionably,  if  the  legislature 
has  the  right  to  amend  the  law  in  relation  to 
insolvent  estates,  it  would  also  have  the  right 
to  amend  it  in  the  respects  In  which  It  is 
amended  to  govern  solvent  estates.  It  is  the 
contention  of  the  relator  that  the  right  of  the 
devisor  to  have  his  estate  settled  without  the 
intervention  of  a  probate  court  was  a  right 
which  could  not  be  taken  from  him  by  subse- 
quent enactment,  while  it  is  insisted  by  the 
respondents  that  no  vested  right  has  been  in- 
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fringed,  but  that  the  law  has  merdy  made  a 
change  In  the  procedure. 

There  are  two  principles  of  law  which  are 
so  well  established  and  so  universally  conced- 
ed that  It  is  not  necessary  to  discuss  them  here, 
viz.:  (1)  That  the  law  which  is  in  existence 
at  the  time  the  contract  or  agreement  Is  made 
is  incorporated  into,  and  becomes  a  part  of, 
or,  rather,  the  law,  of  the  agreement  or  con- 
tract; and  (2)  that  there  is  no  vested  right  in 
any  mere  procedure.  The  question  here  is, 
not  what  the  law  is  on  these  propositions,  but 
under  which  principle  this  case  falls.  We 
think  there  has  been  something  more  attempt- 
ed by  the  legislature  here  than  a  mere  change 
of  procedure;  something  more,  even,  than  a 
question  which  involves  costs  or  delays,  al- 
though costs  and  delays  might  be  so  radically 
affected  that  such  change  would  amount  to 
more  than  a  procedure,  and  would  in  reality 
affect  or  destroy  material  rights.  But  in  this 
Instance  the  right  of  the  devisor  to  appoint  his 
own  agent  to  settle  his  estate  has  been  invad- 
ed. It  may  well  be  conceived  that  had  the  de- 
visor known  that  his  estate  could  not  be  set- 
tled and  distributed  by  the  parties  appointed 
by  him  to  perform  such  duty,  and  in  whom  he 
presumably  had  peculiar  confidence,  the  condi- 
tions of  his  will  might  have  been  altogether 
different.  He  might  even  have  made  a  dispo- 
sition of  his  property  before  his  death,  if  he 
had  not  been  assured  that  his  estate  could  be 
administered  by  agents  of  bis  own  choice, 
rather  than  by  agents  appointed  by  the  law, 
in  whose  selection  he  bad  no  part,  and  concern- 
ing whose  qualifications  he  had  no  knowledge. 
The  law  is  always  jealous  of  the  invasion  by 
the  legislature  of  vested  rights,  and  it  ought 
to  be  particularly  so  in  cases  involving  the 
rights  of  deceased  persons,  who  have  no  op- 
portunity to  change  their  business  plans  to  cor- 
respond with  changes  of  the  law.  There  is 
danger  of  great  evil  resulting  from  interfering 
with  the  well  digested  and  considered  plans 
for  the  distribution  of  an  estate  of  one  who 
can  no  longer  supervise  or  guide  the  manage- 
ment of  his  estate,  and  the  law  should,  as  far 
as  possible,  hold  sacred  his  expressed  desire 
in  this  respect. 

The  question  of  whether  or  not  title  passes 
to  the  executors,  and  under  what  circumstan- 
ces it  passes,  is  one  upon  which  there  is  a  wil- 
derness of  authority;  and  courts  have  sought 
to  create  distinctions  between  a  devise  of  land 
to  ^ecutors  to  sell,  and  a  devise  that  executors 
shall  sell  land,  holding  that,  in  the  first  In- 
stance the  title  passes,  while  in  the  second  it 
does  not,  but  creates  merely  a  naked  trust 
power  to  sell,— distinctions  which,  it  seems  to 
us,  to  say  the  least  are  exceedingly  shadowy, 
and  which  it  would  not  be  profitable  in  this 
case  to  pursue,  for  the  reason  that  all  the  cas- 
es Involving  these  principles,  and  In  which 
these  distin<;tions  are  discussed,  are  cases 
which  are  not  based  upon  statutes  like  ours, 
which  directly  give  the  power  to  a  devisor  to 
have  his  estate  settled  by  agents  of  his  choice 
wltboot  the  intervention  of  the  probate  court 


It  may  be  said  that  executors,  under  the  stat- 
ute making  provision  for  what  we  may  term 
"nonintervention  wills,"  are  altogether  differ- 
ent officers  from  executors  under  probate  laws 
generally,  where  the  executor  is  in  reality  an 
officer  of  the  court,  snbject  to  the  direction  of 
the  court  and  obtaining  his  power  to  perform 
the  functions  of  his  office  by  order  of  the 
court  and  where  the  actions  of  the  executor 
become  effective  only  by  the  indorsement  of 
the  court  But  under  the  statute  here  dis- 
cussed the  executor  derives  his  powers,  not 
from  the  court  but  from  the  will;  for  the 
will,  which  was- authorized  by  the  law,  espe- 
cially provides  that  the  executor  shall  perform 
the  duties  of  the  office,  and  settle  and  dis- 
tribute the  estate  without  the  intervention  of 
the  court  In  such  case  the  office  of  executor 
is  divorced  from  the  court  entirely,  and  he  be- 
comes in  fact  a  trustee.  It  was  decided  by 
this  court  in  Smith  v.  Smith,  15  Wash.  239,  4B 
Pac.  249,  that,  in  a  case  where  officers  were 
appointed  and  termed  "executors"  by  the  will, 
they  were  in  reality  trustees,  as  shown  by  the 
general  scope  of  power  given  them  by  the 
will.  It  makes  no  difference,  really,  what  the 
officer  is  called.  If  he  is  called  an  executor, 
and  his  duties  are  those  of  a  trustee,  he  must 
be  held  to  be  a  trustee,  and  the  title  to  tiie  es- 
tate will  pass  to  him.  On  the  other  hand,  he 
might  be  denominated  by  the  will  a  trustee; 
yet  If,  under  the  provisions  of  the  will,  it  was 
his  duty  to  settle  the  estate  under  the  direction 
of  the  probate  court,  and  in  accordance  with 
the  probate  laws,  or.  In  other  words,  if  there 
Is  committed  to  his  charge  by  the  will  those 
duties  which,  under  the  law,  it  is  the  province 
of  an  executor  to  perform,  he  is  an  executor, 
and  not  a  trustee.  And  so  we  think  in  this 
case  It  must  logically  follow,  from  the  pro- 
visions of  the  will  concerning  the  administra- 
tion and  distribution  of  the  estate  by  these 
officers  without  the  Intervention  of  the  pro- 
bate court  that  they  are  actually  trustees,  and 
not  executors.  It  was  held  by  this  court  In 
Balch  V.  Smith,  4  Wash.  407,  30  Pac.  648,  that, 
under  the  general  probate  act  title  would  not 
pass  to  the  heir,  excepting  through  the  inter- 
vention of  the  probate  court  and  that  the 
assertion  of  heirship,  without  the  aid  of  an 
adjudication  by  that  court,  was  not  sufficient 
to  authorize  him  to  maintain  an  action  against 
the  adverse  holder.  This  must  have  been  up- 
on the  theory  that  the  title  vested  in  the  court 
Instead  of  in  the  heir,  until  the  title  was  adju- 
dicated, or,  in  other  words,  that  the  court  was. 
In  a  sense,  the  trustee  created  by  law  to  hold 
and  dispose  of  the  title  under  the  provisions 
of  the  law.  But  under  the  law  In  question, 
where  does  the  title  rest?  Unlike  the  histor- 
ical coffin,  it  cannot  be  suspended,  but  must 
abide  somewhere.  It  Is  not  In  the  heir,  under 
the  theory  of  Balch  v.  Smith.  It  is  not  in  the 
court  because,  under  the  special  provisions  of 
the  law  under  which  It  was  drawn,  the  court 
Is  excluded  from  any  participation  in  the  dis- 
tribution of  the  estate  or  its  management.  Its 
only  logical  abiding  place,  then,  is  in  the  trus- 
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tee  or  agent  appointed  by  the  devisor.  It  18 
true  that,  under  the  law,  provision  was  made 
that  if  the  party  named  In  the  will  as  executor 
should  decline  to  execute  the  trust,  or  should 
die,  or  should  fall  to  execute  the  trust  faith- 
fully, etc,  upon  petition  of  any  creditor  of 
such  estate,  or  of  any  person  on  bclialf  of  any 
minor  heirs,  it  should  be  the  duty  of  the  court 
to  investigate  such  charges,  and,  if  they  ap- 
peared to  be  well  founded,  letters  testamenta- 
ry should  Issue,  so  that  this  trusteeship  is,  to 
a  certain  extent,  limited.  But  the  powers  of 
any  trustee  are  limited,  and  subject  to  a  re- 
view of  the  courts  when  it  is  made  to  appear 
that  he  is  not  faithfully  performing  the  duties 
of  his  trust;  and  the  mere  fact  that  the  pro- 
vision which  we  have  mentioned  above  is  In- 
corporated in  the  act  permitting  the  noninter- 
vention will,  does  not  affect  in  any  difterent 
degree  the  limitation  of  the  powers  of  the  trus- 
tees appointed  under  the  law.  This  view  is  la 
harmony  with  several  cases  which  have  been 
decided  by  this  court;  notably,  Newport  v. 
Newport,  5  Wash.  114,  31  Pac.  428,  where  It 
was  announced  that,  imder  the  statutes  of 
this  state,  where  a  testator  provides  by  will 
that  the  trustees  of  his  estate  shall  manage 
and  settle  the  estate  in  the  manner  directed  in 
his  will,  without  the  intervention  of  a  court, 
the  power  of  such  trustees  is  derived  from  the 
will,  and  their  duty  prescribed  by  it;  the  court 
remarking  In  that  case  that  "the  provisions 
of  the  above  statute  are  plain  and  explicit, 
and  we  see  no  reason  why  full  force  and  effect 
should  not  be  given  to  it  in  all  cases  coming 
clearly  within  its  terms,"— citing  Lumpkin  v. 
Smith,  62  Tex.  251,  and  Dwyer  v.  Kaiteyer,  68 
Tex.  554, 5  S.  W.  75.  This  case  was  approved, 
and  the  doctrine  reaffirmed,  in  Moore  v.  Klrtc- 
man,  19  Wash.  605,  64  Pac.  24.  If  these  pow- 
ers of  executors  or  trustees  are  derived  from 
the  will,  and  their  duties  prescribed  by  it,  they 
are  trustees  in  fact,  and  the  title  passes  to 
them. 

There  being  no  contention  In  this  case  that 
there  has  been  any  mismanagement  of  the 
estate  by  the  executors,  or  that  there  are  any 
facts  which  bring  It  within  the  provisos  of  the 
law  of  1881,  the  writ  will  issue  as  prayed  for. 

GORDON.  C.  J.,  and  ANDERS  and  REA- 
VIS,  JJ.,  concur.    FULLERTON,  J.,  dissents. 


ai  WaslL  77) 

DEVEXISH  V.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Watihington.     April  18, 

1889.) 

MumoiFAi,  Corporations  —  Persohai.  iNmsT — 

COSSTBUCTIVB    NOTICE. 

A  municipal  corporation  is  charged  with 
constructive  notice  of  a  defect  in  a  sidewalli, 
where  it  has  existed  from  one  to  four  months. 

Appeal  from  superior  court,  Spokane  coun- 
ty; John  B.  Davidson,  Judge. 

Action  by  Kate  Devenish  against  tbe  dty 
of  Spokane  to  recover  damages  for  personal 


Injories.    Plaintiff  recovered,  and  defendant 
appealed.    Affirmed. 

A.  G.  Avery  and  P.  M.  Dudley,  for  appe- 
lant.   Mount  &  Merrltt,  for  respondent 

REAVIS,  J.  Respondent  recovered  judg- 
ment for  damages  for  injury  to  her  person 
occasioned  by  a  defective  sidewalk  on  Pine 
street  in  the  city  of  Spokane.  The  defect  was 
a  broken  board.  The  respondent,  in  compa- 
ny with  two  other  ladies,  was  walking  over 
the  sidewaUc  on  the  12tb  of  July,  1897,  and 
one  of  her  companions  stepped  on  a  brcdcen 
plank  in  such  a  way  as  to  cause  the  broken 
plank  to  rise  and  trip  her,  causing  her  to 
fall,  from  which  she  was  injured.  There 
seems  to  be  no  discussion  here  over  the 
amount  of  the  damages  awarded  for  the  in- 
juries. There  Is  substantial  testimony  to  sus- 
tain re^oudent's  complaint  The  following 
instruction  by  the  court  is  assigned  as  error: 
"Upon  the  question  of  notice  to  the  city,  the 
court  instructs  you  that  If  you  find  from  the 
evidence  that  the  sidewalk  in  question  on 
Pine  street  was  in  a  dangerous  condition  at 
the  time  of  the  injury  complained  of,  and  had 
been  In  that  condition  anywhere  from  one  to 
four  months  before  that  time,  then  I  instruct 
you  that  it  Is  not  necessary  that  actual  notice 
to  the  city  be  shown;  constructive  notice  is 
sufficient.  If  such  condition  was  in  existence 
for  such  a  length  of  time  that  the  city  au- 
thorities, by  the  exercise  of  ordinary  dili- 
gence, would  have  discovered  it  in  time  to 
prevent  the  accident  the  city  cannot  escape 
liability  for  want  of  notice.  Under  such  cir- 
cumstances, the  law  Imputes  notice  to  -the 
city.  Failure  to  discover  and  remedy  a  dan- 
gerous defect  in  a  public  sidewalk  or  street 
within  a  reasonable  time,  is  Itself  negligence." 
The  Instruction  submitted  to  the  jury  the 
question  of  constructive  notice.  The  court 
seemed  to  assume  that,  if  the  broken  plank 
had  existed  In  the  sidewalk  for  from  one  to 
four  months  before  the  injury,  it  was  not 
necessary  to  show  actual  notice  to  the  appel- 
lant city  of  such  defect;  that  Is,  that  con- 
structive notice  was  then  sufficient  With 
this  meaning  attached  to  the  instruction.  It 
was  not  erroneous. 

In  Lorence  v.  City  of  Bllensburgh,  13 
Wash.  341,  43  Pac.  20,  It  was  observed: 
"Counsel  insists  that  there  is  no  proof  show- 
ing that  appellant  had  notice  of  the  defective 
condition  of  the  sidewalk.  There  was  evi- 
dence tending  to  show  that  the  walk  had  re- 
mained in  the  defective  condition  already  de- 
scribed for  three  or  four  months  preceding 
the  time  of  the  Injury.  Actual  notice  was  not 
necessary;  constructive  notice  is  sufficient" 
The  court  there  quotes  the  following  from 
Sutton  V.  City  of  Snohomish,  11  Wash.  24,  39 
Pac.  273:  "If  this  dangerous  hole  •  •  • 
was  in  eclstence  for  such  a  length  of  time 
that  the  city  authorities,  by  the  exercise  of 
ordinary  vigilance,  would  have  discovered  it 
in  time  to  prevent  the  accident  the  city  .can- 
not escape  liability  for  want  of  notice.    Under 
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such  clrcums'taiices,  the  law  imputes  notice. 
Failure  to  discover  and  remedy  a  dangerous 
defect  In  a  public  street,  within  a  reasonable 
time,  Is  itself  negligence." 

Special  findings,  at  the  request  of  the  ap- 
pellant, werfe  made  by  the  Jury  as  follows: 
"(1)  Was  there  any  defect  in  the  sidewalk  on 
Pine  street  where  it  is  claimed  the  plaintiff 
sustained  the  Injuries  which  caused  such  in- 
juries? If  so,  what  was  the  defect?  An- 
swer. Yes;  a  broken  board,  (la)  Was  such 
defect  obvious?  Answer.  Yes.  (lb)  How 
many  sidewalk  boards  were  broken,  if  any, 
at  place  of  accident?  Answer.  One.  (Ic) 
How  many  breaks  were  In  the  board  wblch 
tripped  plalutlff,  If  she  was  tripped,  and' 
where  were  they?  Answer.  One.  Between 
the  outside  and  middle  stringer.  (2)  If  you 
find  there  was  any  defect  in  the  sidewalk 
where  plaintiff  was  injured,  and  which  caused 
such  injuries,  how  long  had  such  defect  in  the 
walk  existed  before  the  happening  of  the  ac- 
tident  to  the  planitlff?  Answer.  One  month 
or  more.  (4)  If  you  find  that  the  accident  to 
the  plaintiff  was  caused  by  a  broken  board 
In  the  sidewalk  tipping  up,  state  how  long 
prior  to  the  happening  of  the  accident  said 
board  was  broken.  Answer.  One  month  or 
more." 

There  was  testimony  tending  to  support 
these  special  findings.  Thus,  the  question  of 
Implied  notice  was  properly  submitted  to  the 
Jury.  The  instructions  contain  no  reversible 
error.  The  verdict  of  the  jury  is  conclusive, 
and  It  Is  not  deemed  profitable  to  review  oth- 
er and  minor  objections  made  by  appellant. 
The  Judgment  Is.  affirmed. 

GORDON,  0.  J.,  and  ANDERS,  FULLER- 
rrON,  and  DUNBAR,  JJ.,  concur. 


in  Wasb.  82) 
CHEHALIS  COUNTY  v.  HUTCHESON, 
Connty  Superintendent. 

(Supreme  Court  of  Washington.    April  22, 
1899.) 

COVKTIM  —  ESTOPFBL  —  TJNAUTBOBIZBD    AOIS    OF 

Officbbs.  • 
Where  county  board  agrees  to  pay  super- 
intendent of  schools  compensation  provided  by 
statute  subsequently  declared  invalid,  and  the 
services  are  perrormed,  the  snlwequent  allow- 
ance Of  the  claim  and  issue  of  warrants  by 
the  county  l>oard  does  not  estop  the  county 
from  questioning  the  validity  of  the  warrants. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; (3iarles  W.  Hodgdcn,  Judge. 

Action  by  Chehalis  county  against  3.  A. 
Hutcheson,  county  superintendent,  to  enjoin 
payment  of  coun^  warrants.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afiirmed. 

J.  A.  Hutcheson,  in  pro.  per.  W.  H.  Abel, 
for  respondent 

REAVIS,  X  Action  by  Chehalis  county  to 
enjoin  the  payment  of  county  warrants  issued 
to  appellant  as  county  superintendent  in  pay- 
4uent  for  visiting  county  schools.    Appellant 


was  superintendent  of  the  county  schools  of 
the  county  from  January,  1893,  to  January,^ 
1897,  and  during  that  time  filed  itemized' 
claims  for  which  the  warrants  in  question 
were  issued,  claiming  three  dollars  for  each 
school  visited,  and  mileage  at  the  rate  of  ten 
cents  per  mile  for  each  mile  necessarily  trav- 
eled in  making  such  visits.  There  is  no  con- 
troversy here  with  reference  to  mileage.  The 
claims  were  regularly  allowed  by  the  board 
of  county  commissioners,  and  warrants  issued 
thereon  by  the  auditor.  The  complaint  alleges 
that  the  warrants,  so  far  as  based  on  the 
visits,  were  void,  and  prays  to  have  them  ad- 
judged void  and  canceled.  A  demurrer  to  the 
complaint  was  overruled,  and  the  answer  set 
up  that  the  visits  were  made  and  the  distance 
traveled  at  great  expense,  as  charged  in  the 
respective  cbims;  set  up  that  the  county 
embraced  a  large  area  of  heavily  timbered 
country,  traversed  by  many  rivers;  that  the 
roads  were  poor,  and  that  it  was  very  expen- 
sive traveling;  and  also  that  the  board  of 
county  commissioners  had  represented  to  ap- 
pellant tliat  he  would  be  paid  the  three  dollars 
for  each  school  visited;  that  It  had  been  the 
custom  of  the  'commissioners  to  allow  such 
payment  to  the  county  superintendent,  and 
allow  such  claims  from  time  to  time,  and  that 
appellant,  relying  on  the  provisions  of  the  law 
then  in  force,  and  the  representations  of  the 
hoard  of  commissioners  and  of  like  boards 
throughout  the  state,  made  the  visits  to  the 
schools  of  his  county  as  often  as  necessary. 
Tl>e  superior  court  adjudged  the  warrants 
which  are  impaid,  in  so  far  as  they  are  based 
on  charges  of  three  dollars  for  each  school 
visited,  to  be  void  and  canceled.  In  the  case 
of  Cox  V.  Holmes,  14  Wash.  255,  44  Pac.  262. 
decided  In  ISfarch,  1896,  it  was  determined 
that,  under  section  8,  art.  11,  of  the  constitu- 
tion, providing  that  the  legislature  shall  fix 
the  compensation  by  salaries  of  all  county 
officers  except  certain  enumerated  ones,  the 
provisions  contained  In  Laws  1890,  p.  361,  | 
17,  providing  that  the  county  superintendent 
shall  receive  compensation  at  the  rate  of  three 
dollars  for  each  school  visited,  are  invalid. 
But  the  main  contention  of  appellant  here  is 
that,  though  the  sfatute  directing  the  allow- 
ance by  the  county  board  of  three  dollars  for 
each  school  visited  was  invalid  because  in 
conflict  with  the  constitution,  yet  the  county 
board  having  agreed  before  the  services  were 
performed  to  make  such  allowance,  and  hav- 
ing thereafter  duly  audited  and  allowed  ap- 
pellant's claim,  the  subsequent  decision  that 
the  statute  was  unconstitutional  should  not 
affect  the  validity  of  his  warrants,  and  con- 
tends that  the  county  Is  estopped  from  ques- 
tioning their  validity.  Authorities  are  cited 
approving  the  priuclple  that,  when  contracts 
are  made  by  individuals  under  an  invalid  law, 
the  subsequent  declaration  of  its  invalidity 
will  not  change  the  relation  of  the  parties 
under  the  contract,  and  that  an  estoppel  aris- 
es in  favor  of  the  one  claiming  rights  under 
such  contract,  and  that,  where  such  contracts 


Digitized  by 


Google 


S42 


57  PACIFIC  BKPOKTEB. 


(Wash. 


are  perfomed,  the  snbsequent  declaration  of 
the  iDTalidlty  of  tbe  statute  will  not  aSect  the 
parties  to  them;  and  this  is  undout>tedl7  the 
rule.  But  a  different  question  Is  uresented 
here.  If  there  is  an  original  iaclc  of  authority 
upon  the  part  of  the  board  of  county  commis- 
sioners to  make  an  agreement  to  pay  for  visit- 
ing schools,  then  such  contract  is  void  ab 
initio;  and  likewise  if  there  existed  no  power 
on  the  part  of  the  board  to  allow  appellant's 
claim  of  three  dollars  for  each  school  visited, 
It  Is  void,  and  the  county  Is  not  estopped. 
The  ground  of  this  rule  is  that  the  acts  of  Its 
officers  are  unauthorized  and  void,  and  that 
one  dealing  with  them  is  bound  to  take  notice 
of  the  extent  of  their  powers.  In  2  Herm.  Es- 
top, p.  1365,  It  is  observed:  "The  true  prin- 
ciple in  such  cases  is  well  settled  that  one 
cannot  do  indirectly  what  cannot  be  done  di- 
rectly, and,  where  there  Is  no  power  or  au- 
thority vested  by  law  in  officers  or  agents,  no 
void  act  of  theirs  can  be  cured  by  aid  of  the 
doctrine  of  estoppel.  Where  there  is  power, 
and  It  Is  irregularly  exercised,  or  there  are 
defects  and  omissions  in  exercising  the  author- 
ity conferred  by  law,  the  doctrine  of  eq- 
aitable  estoppel '  may  well  be  applied  by 
courts."  In  the  case  at  bar  the  board  of 
county  commissioners,  the  agents  of  the  coun- 
ty, were  without  authority,  because  restricted 
by  the  constitution,  to  make  a  contract  with 
appellant  to  pay  him  three  dollars  for  each 
school  that  he  visited.  The  same  want  of 
authority  existed  to  audit  and  allow  a  claim 
for  such  services  under  the  invalid  statute; 
and  under  well-settled  principles,  from  which 
the  court  cannot  depart,  the  county  is  not  es- 
topped by  the  unauthorized  acts  of  Its  agents. 
The  judgment  of  the  superior  court  is  there- 
fore affirmed. 

DUNBAK,  FULLBRTON,  and  ANDERS,  JJ., 
concur. 

m  Wash.  76) 

GOSB  et  al.  r.  BLALOCK. 

(Supreme  Court  of  Washington.     April  18, 

1899.) 

Apfbaj.  urn  Bbbob — JcooMsirr— Umobbtaistt — 
Modification. 
Where  there  is  uncertainty  as  to  the  terms 
of  a  judgment  on  findings,  the  case  will  be  re- 
manded, with  instructions  to  modify  the  judg- 
ment to  conform  to  such  findings. 

Appeal  from  superior  court,  Walla  Walla 
county;  M.  M.  Godman,  Judge. 

Action  by  John  M.  Oose,  Hannah  J.  Oose, 
Jared  A.  Dunham,  Sarah  Q.  Dunham,  Oavln 
Duncan,  Lizzie  Q.  Duncan,  Charley  You, 
Chung  Tom,  Chung  Kee,  and  Low  Mow,  co- 
partners under  the  firm  name  Tom  &  Co., 
Hoy  Quai,  Hoy  Jone,  Hoy  Toy,  and  Hoy  Gow, 
against  N.  G.  Blalock,  for  an  Injunction.  From 
an  order  granting  injunction  defendant  ai^ 
peals.    Affirmed. 

Wellington  Clark,  for  appellant  M.  F.  Gose, 
T.  P.  &  a  C.  Qose,  and  Thomas  &  Dorell,  for 
respoudeuta. 


DUNBAB,  J.  A  careful  examination  In  de- 
tail of  the  record,  which  comprises  between 
600  and  600  typewritten  pages,  convinces  us 
that  we  should  not  be  justified  in  disturbiPf 
the  landings  of  fact  made  by  the  referee, 
which  findings  were  substantially  adopted  by 
the  courL  Neither  would  a  particular  anal- 
ysis of  this  large  volume  of  testimony  serve 
any  good  purpose.  The  law  governing  the 
respective  rights  to  the  use  of  water  by  ri- 
parian owners  and  proprietors  was,  after 
mature  Investigation  and  deliberation,  an- 
nounced by  this  court  In  Benton  v.  Johncox, 
17  Wash.  277,  49  Pac.  495,  and  we  do  not 
wish  to  disturb  the  rule  there  aimounced, 
and  under  the  law  laid  down  in  that  case  the 
judgment  in  this  case  is  warranted  by  the 
findings  of  fact  It  Is,  however,  contended 
by  the  appellant  that,  under  the  terms  of  the 
judgment,  he  is  deprived  of  the  use  of  the 
water  of  Mill  creek  for  the  piurpose  of  Irri- 
gating his  riparian  lands.  We  doubt  If  the 
judgment  would  bear  this  construction,  but 
In  order  that  there  may  be  no  uncertainty  In 
this  regard,  the  case  will  be  remanded,  with 
instructions  to  the  lower  court  to  decree  to 
appellant  the  use  of  such  proportion  of  the 
waters  of  Mill  creek  as  appellant's  riparian 
lands,  viz.  the  Offner  tract,  bear  to  the  whole 
tract,  viz.  the  Gose  homestead,  which  is  the 
S.  W.  %  of  section  24,  township  7  N.  of  range 
36  B.  W.  M.,  and  that  the  injunction  be  made 
subject  to  this  modification.  Neither  party 
will  recover  costs  of  this  appeal. 

GORDON,  Q  J.,  and  FULLKRTON  and 
ANDERS,  JJ.,  concur. 

REAYIS,  J.  I  concur  in  the  result  but  do 
not  desire  to  sanction  the  conclusions  an- 
nounced In  the  case  of  Benton  v.  Johncox,  17 
Wash.  277,  49  Pac.  495,  as  the  correct  con- 
struction of  water  rights  In  the  arid  area  of 
the  state. 

(a  Wash.  113) 

HOFIUS  et  al.  t.  STIMSON  MILL  CO. 

(Supreme  Court  of  Washington.     April  27, 

1899.) 

au.M— AonoH  i«B  Pbiob— OouKTBaoum— Pat> 

MBKT  OV  FbBIOHT  CbaBOKS. 

Defendant  bought  goods  under  the  agree- 
ment that  plaintiffs,  the  sellers,  were  to  ^y 
the  freight.  Plaintiffs  had  the  goods  consign- 
ed to  themselves  in  care  of  defendant  but  did 
not  pay  the  freight,  and  notified  defendant  not 
to  pay  it.  Plaintiffs  claimed  there  was  noth- 
ing due  for  freight  because  of  an  agreement 
between  themselves  and  the  railway  company, 
and  that  by  such  agreement  the  rate  of  trans- 
portation was  a  much  less  sum  than  the  freight 
charged.  Nevertheless,  defendant  paid  the 
freight  bill  as  charged  by  the  company.  Plain- 
tiffs sued  for  the  price  of  the  goods,  and  de- 
fendant set  up  the  amount  paid  as  freight  as 
a  counterclaim.  'Held,  that  defendant  paid  the 
charges  at  its  peril,  and  its  counterclaim  could 
be  sustained  only  for  the  amount  plaintiffs  re- 
ally owed  the  company  for  freight. 

Appeal  from  superior  court.  King  county. 
William  McDonald,  Judge. 


Digitized  by 


Google 


Wash.) 


HOFIUS  V.  STIMSOJq^  MILL  CO. 


843 


Action  by  W.  T>.  Hoflua  and  another,  co- 
partners, doing  business  as  W.  D.  Hoflus  & 
Co.,  against  the  Stlmson  Mill  Company.  From 
a  jDdgment  for  defendant,  plalnUffs  appeal. 
Reversed. 

Brady  &  Gay  and  Mllo  A.  Root,  for  appel- 
lants.   Will  H.  Thompson,  for  respondent 

REAYIS,  J.  Appellants  commenced  an  ac- 
tion to  recover  $1,323.37,  as  the  purchase  price 
of  certain  railroad  iron,  rails,  splices,  and 
bolts,  which  plaintiffs  had  sold  and  delivered 
to  respondent  at  Ballard,  King  county,  having 
the  same  transported  over  the  Great  North- 
ern Railway  from  Spol^ne.  Defendant  an- 
swered, and  admitted  the  allegations  of  the 
complaint,  but  set  up  an  affirmative  defense 
l)y  way  of  counterclaim,  alleging  It  entered  in- 
to contract  with  plahitlffs  by  which  plaintiffs 
sold  and  delivered  to  defendant  the  railroad 
iron,  etc.,  for  which  the  defendant  agreed  to 
pay  plaintiffs  the  sum  of  $34  per  ton,  amount- 
ing to  $1,325.37;  that,  as  a  part  of  the  con- 
tract, plaintiffs  were  to  deliver  the  goods, 
with  freight  and  charges  duly  paid,  to  the 
defendant,  on  defendant's  side  track,  at  Us 
mill  in  Ballard;  that,  pursuant  to  the  con- 
tract, plaintiffs  delivered  the  goods  to  defend- 
ant at  the  place  mentioned,  but  did  not  pay 
the  freight  and  charges  thereon  or  any  part 
thereof,  and  defendant,  in  order  to  obtain  pos- 
session of  the  goods,  was  compelled  to' pay, 
and  did  pay,  the  Great  Northern  Railway 
Company  the  freight  and  charges  thereon, 
amounting  to  $708.25,  and  tenders  In  court 
$617.12,  and  asks  that  the  amount  paid  as 
freight,  $708.25,  be  allowed  as  a  counterclaim 
against  the  purchase  price  due  for  the  rails, 
.splices,  etc.,  of  $1,325.37.  Plaintiffs  replied, 
denying  that  they  did  not  pay  the  freight, 
and  denying  that  the  defendant.  In  order  to 
obtain  possession  of  and  use  the  goods,  was 
compelled  to  pay,  or  did  pay,  to  the  railroad 
company,  the  freight  thereon,  or  any  sum 
thereon.  The  reply '  also  alleges  that  plain- 
tiffs had  an  offset,  counterclaim,  and  perfect 
defense  to  the  claim  of  the  railroad  company 
for  the  freight  and '  charges  on  said  goods, 
and  that  the  plaintiffs  caused  the  property  to 
be  delivered  to  the  defendant  without  de- 
fendant paying  any  of  the  charges  for  freight, 
and  tliat  the  payment  made  by  defendant  was 
voluntary  on  its  part,  without  the  consent  or 
authority  of  the  plaintiffs,  and  against  plain- 
tiffs' wishes;  that  the  defendant  did  not  pay 
anything  for  the  freight  or  any  charge  of  any 
kind  on  account  thereof  prior  to  the  com- 
mencement of  this  action;  that  any  sum  so 
paid  by  defendant  was  not  a  prerequisite  to 
secure  the  possession  of  the  property,  but  was 
upon  an  agreement  on  the  part  of  the  Great 
Northern  Railway  Company  to  defend  the  ac- 
tion for  the  defendant,  and  to  refund  all  of  the 
payments  so  made  by  defendant  on  account  of 
freight.  Plaintiffs  also  alleged  that  the  sum 
of  $70S.2o,  charged  by  the  railway  company, 
was  an  exorbitant  charge;  that  the  railway 
company  agreed  with  plaintiffs  that,  in  con- 


sideration of  the  use  of  the  track  and  rails  of 
plaintiffs  at  Spokane,  It  would  transport  the 
rails  to  Ballard,  oyer  Its  line,  at  construction 
rates,  which  did  not  exceed  the  sum  of  $3.50 
per  ton;  and  that  the  railway  company  had 
used  the  track  and  rails  of  plaintiffs  at  Spo- 
kane for  a  year,  and  the  reasonable  value  of 
such  use  was  $1,000.  The  reply  also  stated 
that  the  railway  company  agreed  to  transport 
the  rails  and  other  iron  as  scrap  Iron,  and 
that  the  freight  charged  upon  such  goods,  ac- 
cording to  the  published  traffic  list  of  the  rail- 
way company,  did  not  exceed  the  sum  of  $7.20 
per  ton  at  the  time  of  transportation.  It  is 
also  alleged  that  the  sum  charged  by  the  rail- 
way company  of  $5  per  ton  is  an  exorbitant 
rate  and  excessive  charge,  and  contrary  to 
the  laws  of  the  state;  that  said  services  were 
worth  no  greater  sum  than  $3.50  per  ton,  and 
that  the  charge  made  for  carrying  and  de- 
livering the  property  by  the  railway  company 
was  unlawful  and  unjust  discrimination 
against  the  plaintiffs,  in  that  It  was  nearly 
twice  the  amount  for  which  the  company  ad- 
vertised to  carry  and  deliver  such  property, 
and  at  which  rate  the  company  was  carrying 
and  delivering  such  property  for  other  persons. 
Plaintiffs  demurred  to  defendant's  answer, 
and  the  demurrer  was  overruled. 

At  the  trial,  the  president  of  the  defendant 
company  was  introduced  as  a  witness  to  sus- 
tain Its  afBrmatlve  defense,  the  affirmative 
having  been  put  upon  the  defendant  at  the 
trial.  He  testified,  in  substance,  that  the 
rails,  etc.,  were  unloaded  off  the  cars  at  Bal- 
lard on  April  10,  1897,  which  was  Saturday; 
that  the  freight  was  not  paid  at  the  time; 
that  the  defendant  company  had  an  arrange- 
ment with  the  railroad  company's  agent  at 
Ballard  that,  whenever  any  freight  was  re- 
ceived for  the  company,  the  agent  should  put 
it  on  the  company's  siding,  and  .when  it  was 
convenient  for  the  agent  he  was  to  go  to  the 
office  of  the  company  for  payment  for  the 
freight;  that  witness  was  anxious  for  the  de- 
livery of  the  rails,  and  Inquired  of  the  agent 
several  times  about  their  arrival,  directing  the 
agent  as  soon  as  they  arrived  to  have  the 
rails  switched  on  the  siding  belonging  to  de- 
fendant company;  and  that  defendant  unload- 
ed the  rails  immediately  after  their  arrival, 
and  took  them  away.  The  property  was  re- 
ceipted for  by  defendant  on  Monday.  Wit- 
ness also  stated  that  defendant  was  notified 
before  the  freight  was  paid  not  to  pay  the 
railway  company  any  charge  for  the  transpor- 
tation. After  receiving  the  notification  (Just 
how  long  it  does  not  apx)ear),  defendant  paid 
the  amount  demanded  by  the  railway  com- 
pany,—$708.25.  Witness  also  testified  that  the 
defendant  had  no  arrangement  or  contract 
with  reference  to  the  transportation  of  these 
rails.  They  were  consigned  to  plaintiffs  in 
care  of  the  defendant.  Witness  also  admit- 
ted that  defendant  was  notified  by  plaintiffs 
that  they  did  not  owe  the  railway  company 
anything  for  freight,  and  that  they  had  a 
claim  against  the  company,  that  the  freight 
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Un  fras  higher  than  was  agreed  npon  between 
plaintiffs  and  the  raUway  company,  and  also 
that  the  railway  company  bad  agreed  to  carry 
the  rails  as  scrap  Iron.  In  answer  to  the 
question  whether  the  defendant  had  to  pay 
the  money  In  order  to  get  possession  of  the 
rails,  witness  said:  "It  was  a  question  wheth- 
er we  were  sued  by  the  railway  company. 
We  owed  the  money  to  somebody,  and  we 
were  ready  and  willing  to  pay  It,  and  the 
question  that  delayed  a  few  days  was  who 
we  should  pay  to;  and  the  station  agent  told 
OS  he  was  bound  for  the  freight,  that  he  had 
no  right  to  let  the  property  go  without  re- 
ceiving payment"  Witness  also  testified  that 
he  consulted  with  the  attorney  of  the  railway 
company,  and  that  the  attorney  said  the  agent 
had  no  right  to  allow  them  to  talie  the  prop- 
erty without  paying  the  freight;  also  that  de- 
fendant was  obliged  ta  pay  the  freight,  as  It 
bad  received  the  goods  and  taken  them  away, 
and  that  the  case  would  be  defended  for  de- 
fendant If  it  paid  the  freight,  which  It  did. 
The  full  amount  of  freight  claimed  by  the 
railway  company  was  then  paid  by  defendant 
There  was  no  agreement  or  contract  between 
defendant  and  the  railway  company  to  pay 
any  of  the  freight  Witness  did  not  tell  the 
station  agent  when  he  received  the  freight 
that  be  would  be  responsible  for  it  or  pay  for 
It  At  the  conclnsion  of  the  evidence  of  this 
witness,  plaintiffs  moved  for  Judgment,  which 
motion  was  overruled.  Plaintiffs  then  ten- 
dered evidence  to  prove  the  allegations  of 
their  reply,  which,  upon  objection,  was  re- 
jected. The  court  then  instructed  the  Jury  to 
return  a  verdict  in  favor  of  the  defendant 

It  Is  maintained  by  counsel  for  the  respond- 
ent that  the  consignment  of  the  goods  from 
Spokane  to  Ballard  to  plaintiffs  in  care  of  de- 
fendant Imposed  the  legal  obligation  on  de- 
fendant to  pay  the  freight,  and  authority  is 
cited  tending  to  sustain  this  contention.  For 
the  purpose  of  this  case,  conceding  this  posi- 
tion, what  was  the  amount  of  freight  due? 
Certainly  not  any  sum  that  might  be  proposed 
by  the  railway  company.  In  the  absence  of  a 
contract  for  carrying,  the  amount  due  was  the 
reasonable  value  of  such  transportation.  But 
plaintiffs  assert  there  was  nothing  due  for 
freight  because  of  an  existing  agreement  be- 
tween themselves  and  the  railway  company, 
and  that  by  such  agreement  the  rate  of  trans- 
portation was  a  much  less  sum  than  the 
freight  charged,  and  other  reasons  are  stated 
why  the  amount  due  for  freight  was  exorbi- 
tant and  incorrect  Defendant  did  not  choose 
to  afford  the  opportunity  to  plaintiffs  to  de- 
termine the  truth  of  their  allegations.  If  they 
were  true,  defendant  was  under  no  liability  for 
the  freight  In  any  view,  defendant  was  un- 
der no  larger  liability  for  the  freight  than 
the  amount  actually  due.  If,  as  Intimated  by 
counsel  for  defendant,  the  payment  of  the 
freight  was  a  condition  precedent  to  delivery, 
defendant  was  under  no  obligation  to  receive 
the  Iron  rails,  etc.,  unless  the  freight  had  been 
paid.    It  seems  to  have  been  assumed  by  the 


defendant  that  It  must  litigate  with  either 
the  plaintiffs  or  the  Great  Northern  Railway 
the  amount  due  for  freight  Defendant  at  tb* 
time  it  was  notified  not  to  pay  the  freight  by 
plaintiffs,  was  a  disinterested  party  to  the 
controversy  between  the  railway  company 
and  the  plaintiffs,  and  we  think  Its  rights 
could  have  been  fully  protected  by  such  a 
showing  at  the  time  to  a  court  when  sued  by 
either  party.  But  it  chose  to  ally  Itself  with, 
and  assert  the  rights  of,  the  railway  company. 
We  have  concluded  that  the  plaintiffs  are 
entitled  to  have  determined  the  amount  If 
any,  due  from  them  for  freight  charges,  and 
that  the  defendant  made  the  payment  of  the 
charges  demanded  by  the  railway  company  at 
Its  peril  as  to  the  amount  due,  and  the  amount 
of  frelifbt  due  the  railway  company  from  the 
plaintiffs  must  be  determined  as  the  amount 
If  any,  for  which  the  counterclaim  ple.idod  by 
defendant  Is  sustained.  The  case  Is  therefore 
reversed,  and  remanded  for  further  proceed- 
ings in  accordance  herewith. 

ANDERS  and  FULLERTON,  JX,  concur. 

"DnNBAR,  J.  I  concur  in  reversing  tb« 
Judgment  but  think  Judgment  should  be  en- 
tered in  favor  of  plaintiffs  for  the  amount 
sued  for. 

(21  Wash.  MO) 
ACH  T.  CARTER  et  aL 
(Suprone  Court  of  Washington.    May  2.  1S09.) 

COHTaAOTS — PLRADIHO  BT    DsrBNDANT — AFPBAlr- 

Faildbb  to  Objbot. 
L.  Defendant  cannot  complain  of  a  Jndi;meiit 
based  cm  a  contract  as  it  is  alleged  in  his  an- 
swer,  though  it  differs  from  that  alleged   by 
plaintiff. 

'  2.  An  objection  that  findings  of  (act  and  con- 
clnsioDs  of  law  were  not  made  on  separate 
papers,  as  required  by  the  statute,  cannot  b« 
first  made  on  appeal. 

Appeal  from  superior  court.  Pierce  county; 
J.  A.  WllUamson.  Judge. 

Action  by  Julius  Ach  against  Fred  Carter 
and  others  for  commission  for  selling  mer> 
chandise.  Judgment  for  plaintiff,  and  defend- 
ants appeaL    Affirmed. 

George  W.  Fogg,  for.  appellants  8harp- 
steln  &  Blattner,  for  respondent 

REATIS,  J.  Appellants  were  co-partners 
under  the  name  of  the  Tacoma  Woolen  Mills 
Company,  and  were  engaged  in  the  manufac- 
ture of  woolen  merchandise.  The  complaint 
alleges  that  appellants  entered  IntOkS  written 
agreement  with  respondent  on  the  17th  ot 
September,  1887,  by  the  terms  of  which  ap- 
pellants agreed  to  pay  respondent  3  per  cent 
on  all  sales  made  in  San  Francisco,  and  for 
all  goods  sold,  also  to  pay  the  same  commis- 
sion on  all  orders  received  direct  from  re- 
spondent's trade,  and  agreed  to  allow  him  1 
per  cent  extra  on  all  bills  which  he  might 
discount  Respondent  agreed  to  represent 
the  goods  of  appellants  to  the  trade,  and  U> 
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discount  such  bills  as  he  might  desire  at  the 
rate  of  1  per  cent.  Thereafter  respondent 
made  a  sale  of  appellants'  merchandise  to  a 
San  Francisco  firm  in  the  amount  of  $1S,500, 
and  demanded  his  commission  of  3  per  cent, 
thereon,  amounting  to  $467.70,  and  Judgment 
was  demanded  for  that  amount  Appellants' 
answer  admitted  the  contract  and  the  sale, 
and  the  ability  and  readiness  of  the  San 
Francisco  firm  to  pay,  and,  for  a  further  de- 
fense, alleged  the  subsequent  cancellation  of 
the  written  agreement  set  out  in  the  com- 
plaint, and  the  substitution  of  a  parol  agree- 
ment therefor,  different  from  the  written 
agreement  only  in  the  particular  that  appel- 
lants should  send  to  respondent  statements  of 
accounts  of  sales  made  by  him,  and  respond- 
ent would  thereupon  remit  to  appellants  the 
amount  of  such  statements,  less  a  commis- 
sion of  4  per  cent.  Appellants  also  admitted 
the  sale  of  the  merchandise  by  respondent  to 
the  San  Francisco  firm,  and  the  ratification 
of  the  sale  by  appellants.  A  jury  being  waiv- 
ed, the  evidence  was  heard  by  the  court.  At 
the  conclusion  of  the  trial,  the  court,  In  the 
form  of  an  opinion,  reviewed  the  evidence, 
and  made  its  conclusion  of  facts,  and  also  of 
law.  Counsel  for  appellants  then  excepted 
to  the  findings  of  fact  and  conclusions  of  law 
in  the  opinion.  The  court  afterwards  filed 
the  opinion,  and  ordered  that  it  stand  for  the 
findings  of  fact  and  conclusions  of  law  In  the 
case.  Motion  for  a  new  trial  was  made  and 
overruled.  Coimsel  for  appellants  now  com- 
plains that  findings  of  fact  were  not  made  by 
the  court  as  required  by  statute,  and  that  the 
evidence  does  not  support  such  findings,  and 
that  the  judgment  is  not  sustained  by  the 
findings  stated  in  the  opinion. 

It  is  true,  the  court  concluded  that  the  writ- 
ten agreement  counted  upon  In  the  complaint 
was  superseded  by  the  agreement  set  tortb 
In  the  answer,  and  which  was  claimed  by  ap- 
pellants to  hare  been  substituted  for  the 
written  agreement  and  seems  to  have  given 
the  respondent  judgment  upon  the  agreement 
stated  in  the  answer;  that  is,  that  the  terms 
of  compensation  to  respondait  provided  for 
in  the  agreement .  set  forth  In  the  answer 
should  be  the  measure  of  respondent's  com- 
pensation. This  does  not  seem  to  be  error, 
and  it  Is  supported  by  a  decision  announced 
in  the  case  of  Megrath  r.  Gllmore,  15  Wash. 
558,  46  Pac.  1032.  It  is  tme,  the  findings  of 
fact  were  not  made  in  a  separate  paper  from 
the  conclusions  of  law,  and  do  not  conform 
to  the  requirements  of  the  statute;  but  the 
appellants  made  no  exception  for  that  reason 
when  they  were  first  made  by  the  court,  but 
did  except  to  such  findings  because  not  sus- 
tained by  the  evidence.  If  appellants  had 
specially  directed  the  court's  attention  to  the 
form  of  the  findings,  and  requested  that  they 
be  specifically  and  separately  stated  as  requir- 
ed by  the  statute,  it  would  present  another 
question  here.  But  we  do  not  think  that  ap- 
pellants can  now  complain  that  the  findings 
were  not  complete  in  substance  and  form. 


We  have  examined  the  evidence,  and  are  not 
inclined  to  disturb  the  conclusions  of  the  su- 
perior court,  and  its  judgment  is  affirmed. 

GORDON,  ,C.  J.,  and  ANDERS,  DUNBAR, 
and  FULLBRTON,  JJ.,  concur. 


(21  Wash.  142) 
HILL  ESTATE  CO.  v.  WHITTLESEY  et  al. 
(Supreme  Court  of  Washington.  May  4,  1S99.) 
Appbal  Bond  —  EzBorTioN  bt  Attobjibt — Jodi- 

OIAI.  NOTIOB — RsLieiOCS  SOCISTiBS — Fbotbstant 

Episcopal    CHinicB  —  Vbstbtmbn  —  Fowbbs  — 

MOBTOAOBS — EQUITABLB  lilBN. 

1.  An  appeal  bond  may  be  executed  in  the 
name  of  the  appellant  by  his  attorney. 

2.  The  court  will  not  judicially  notice  the  au- 
thority of  vestrymen  of  the  Protestant  Epis- 
copal Church  over  the  affairs  of  their  parish. 

3.  The  vestrymen  of  a  parish  of  the  Protest- 
ant Episcopal  Church  have  no  authority  to 
mortgage  lands,  vrithout  the  bishop's  knowledge 
or  consent,  wliich  he  holds  in  trust  for  the 
wardens,  vestry,  and  congregation  of  an  un- 
incorporated parish. 

4.  A  mortgage,  by  vestrymen  of  a  parish  of 
the  Protestant  Episcopal  Church,  of  lands  held 
by  the  bishop  in  trust  for  the  vestrymen,  war- 
dens, and  congregation  of  that  parish,  is  void, 
in  the  absence  of  proof  that  the  vestrymen  were 
authorized  to  bind  the  wardens  and  congrega- 
tion. 

5.  Lands  held  in  trust  for  several  distinct 
classes  of  tieneticiaries  were  improved  with  lx>r- 
rowed  moneys,  tor  which  a  mortgage  was  given 
by  one  class  of  the  beneficiaries,  which  was  void 
because  not  executed  by  ail  the  beneficiaries,  and 
without  the  trustee's  consent.  HM,  that  the 
lender  of  the  money  did  not  have  an  equitable 
lien  on  the  lands. 

Appeal  from  superior  court,  Jefferson  coun- 
ty;  James  G.  McCIinton,  Judge. 

Action  by  the  Hill  Estate  Company  against 
W.  H.  Whittlesey  and  others.  There  was  a 
judgment  for  plaintiff,  and  defendants  appeal. 
Reversed. 

A.  W.  Buddress,  for  appellants.  A.  R.  Cole- 
man, for  respondent 

GORDON,  C.  J.  In  April,  1883,  Mary  Fow- 
ler, A.  H.  Tucker,  and  Mary  J.  Tucker,  the 
owners  of  the  real  estate  hereinafter  referred 
to,  by  their  deed  conveyed  lots  1  and  3  In 
block  87  of  the  city  of  Port  Townsend,  in  the 
then  territory  of  Washington,  imto  the  "Rev. 
John  Adams  Paddock,  bishop  of  Washington 
territory.  In  trust  for,  and  for  the  use  of,  the 
wardens,  vestry,  and  congregation  of  St 
Paul's  parish  of  the  Protestant  Episcopal 
Church  of  Port  Townsend."  In  October,  1888, 
James  Jones,  W.  H.  Whittlesey,  A.  H.  Tucker, 
Charles  Pink,  and  Charles  A.  Dyer  executed 
to  plaintifTs  assignor  a  promissory  note  as 
follows:  "Port  Townsend,  Washington  Ter- 
ritory, October  18th,  1888.  Two  years  after 
date,  without  grace,  at  12  o'clock  m.,  we  joint- 
ly and  severally  promise  to  pay  to  the  order 
of  Robert  C.  Hill,  at  the  First  National  Bank 
of  Port  Townsend,  at  its  banking  house  in 
the  city  of  Port  Townsend,  twelve  hundred  & 
fifty  dollars.  United  States  gold  coin,  value  re- 
ceived, with  interest  from  date  until  paid  at 
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the  rate  of  ten  per  cent,  per  annum;  Interest 
payable  quarterly,  and,  If  not  so  paid,  to  be- 
come a  part  of  the  principal,  and  bear  like  in- 
terest until  paid.  And  further  agreeing  that 
If  the  same  is  not  paid  when  due,  and  suit 
be  brought  to  collect  the  same,  to  pay  5  per 
cent  on  the  sum  due,  as  attorney's  fees  for 
collection.  James  Jones,  Wm.  H.  Whittlesey, 
A.  H.  Tucker,  Chas.  Pink,  Chas.  A.  Dyer,  Ves- 
trymen of  St.  Paul's  P.  B.  Church  of  Port 
Townsend,  W.  T.  $1,250.00,"— and  on  the 
same  date,  as  vestrymen,  etc.,  executed  a 
mortgage  upon  lot  3,  above  mentioned,  as  se- 
curity for  the  payment  of  such  note.  The 
mortgage  has  never  been  recorded.  This  ac- 
tion was  brought  against  the  above-mentioned 
vestrymen  and  their  successors,  and  against 
certain  parties  as  members  of,  and  for  and  on 
behalf  of,  all  persons  composing  the  wardens, 
vestry,  and  congregation  of  the  church,  and 
against  W.  M.  Barker,  the  present  bishop  of 
the  diocese  of  Olympia,  and  certain  other  par- 
ties, for  the  purpose  of  foreclosing  the  mort- 
gage upon  lot  3,  and  also  to  enforce  an  equi- 
table lien  upon  both  of  said  lots  for  the 
amount  foimd  due  upon  the  note.  From  a 
judgment  and  decree  In  plaintiff's  favor,  the 
defendants  have  appealed. 

Respondent  has  moved  to  dismiss  the  appeal 
for  the  reason  that  the  bond  is  signed  by  the 
attorney  for  appellants,  instead  of  by  appel- 
lants personally.  Upon  authority  of  Cook  v. 
Tibbals,  12  Wash.  207,  40  Pac.  935,  and  In- 
vestment Co.  V.  Gilbert,  18  Wash.  667,  52  Pac 
246,  the  motion  must  be  denied. 

There  was  no  evidence  given  tending  in  any 
wise  to  show  that  the  signers  of  the  note  and 
mortgage  were  authorized  to  bind  the  congre- 
gation or  the  wardens  of  the  church,  nor  tend- 
ing in  any  wise  to  show  the  nature  of  their 
duties  or  extent  of  their  authority  as  vestry- 
men. We  certainly  cannot  take  Judicial  notice 
of  their  power.  Beckwith  v.  McBrlde,  70  Ga. 
642.  The  rules  or  canons  of  the  church,  if  any 
exist,  were  not  put  in  evidence;  and,  upon 
this  phase  of  the  case,  we  would  be  compelled 
to  hold  that  the  mortgage  was  void.  But 
ther«  are  other  reasons  necessitating  the  same 
conclusion.  At  the  time  of  the  execution  of 
the  deed.  In  1883,  the  church  was,  and  still  is, 
unincorporated,  and  had  no  capacity  to  take 
or  hold  the  title.  It  was  not  a  determinative 
body,  and  had  no  distinct  entity,  and  the  trus- 
tee became  something  more  than  a  mere  pas- 
sive trustee  to  hold  nominal  title.  His  duty 
was  to  manage  and  preserve  the  trust  prop- 
erty, and  otherwise  conserve  the  trust  interest. 
The  trust  became  a  continuing,  executory 
trust,  and  the  consent  of  the  trustee  was  nec- 
essary to  create  any  lien  or  charge  upon  it. 
Beckwith  v.  McBrlde,  supra;  27  Am.  &  Eng. 
Enc.  Law,  p.  127.  Here  it  was  conceded  that 
the  bishop  was  not  a  party  to  the  note  or  mort- 
gage, and  there  Is  absolutely  no  evidence  in 
the  record  in  any  wise  tending  to  show  that  he 
had  actual  knowledge  of  them.  There  is  evi- 
dence showing  that  the  proceeds  of  the  loan 
were  expended  in  the  erection  of  a  rectory 


building  on  lot  3,  covered  by  the  mortgage, 
and  also  that  in  addition  to  the  loan  a  consid- 
erable fund  was  collected  by  subscription,  and 
likewise  expended  in  the  construction  of  the 
building.  But  as  already  stated,  there  is  no 
evidence  of  any  actual  knowledge  upon  the 
part  of  the  bishop,  and  there  was  no  con- 
structive notice;  the  mortgage  Itself  being  un- 
recorded. Here,  then,  was  an  attempt  to  in- 
cumber an  estate  without  the  knowledge  or 
consent  of  the  only  person  authorized  and  em- 
powered to  incumber  or  alienate.  The  at- 
tempt must  fail.  The  cases  of  Mason  v.  Mun- 
caster,  9  Wheat  446,  and  Wanner  v.  Evan- 
gelical Church  (Pa.  Sup.)  34  Atl.  188,  cited  by 
respondent,  are  not  in  point,  because  they 
were  cases  of  incorporate  religious  societies, 
having  trustees,  whose  acts  were  held  to  be 
the  acts  of  the  corporations. 

But  in  still  another  view  the  mortgage  must 
be  held  void.  As  already  observed,  the  record 
is  silent  as  to  the  powers  or  duties  of  the  ves- 
trymen. It  Is  also  silent  as  to  the  powers  and 
duties  of  the  wardens.  Now,  it  will  be  noticed 
that  the  conveyance  is  in  trust  for,  and  for 
the  use  of,  not  the  vestrymen  alone  or  the  war- 
dens alone,  but  each  of  them,  and  also  the 
congregation  of  the  parish.  It  would  be  mere 
assumption  to  hold  that  the  vestry  had  power 
to  bind  the  wardens  or  the  congregation  with- 
out their  consent  There  is  no  more  reason  or 
authority  for  holding  that  the  vestry  alone 
could  create  this  incumbrance,  than  for  hold- 
ing that  the  wardens  could  do  so,  or  that  the 
congregation,  irrespective  of  the  consent  or 
acquiescence  of  either  the  vestry  or  the  war- 
dens, might  do  so.  So  that  if  It  were  consid- 
ered a  merely  passive  trust,  and  the  bishop 
a  dry  trustee,  nevertheless  it  must  follow  that 
this  mortgage,  executed  by  one  class  of  the 
beneficiaries  only,  would  be  invalid  as  to  the 
remaining  beneficiaries.  In  either  view,  the 
mortgage  must  fail. 

The  reasons  which  lead  to  the  conclusion 
reached  by  us  concerning  the  mortgage  oper- 
ate against  the  assertion  of  the  right-  to  an 
equitable  lien;  and  in  addition,  the  very  fact 
that  security  was  attempted  to  be  given  upon 
one  of  the  lots,  and  not  upon  the  other,  pre- 
cludes the  idea  that  such  other  lot  was  In- 
tended to  be  pledged  in  any  way  for  the  re- 
payment of  the  loan.  And,  further  this  court 
has  held  in  Smith  v.  Allen,  18  Wash.  1,  50 
Pac.  783,  that  a  vendor's  lien  cannot  exist  or 
be  asserted  under  our  law;  that  the  policy  of 
our  registry  acts  Is  against  secret  liens;  and, 
following  the  course  of  reasoning  upon  which 
that  decision  Is  based,  it  also  must  be  held  that 
no  equitable  lien  was  created  or  established 
by  the  facts  and  circumstances  arising  in  the 
present  case. 

The  question  of  the  personal  liability  of  the 
signers  of  the  note  does  not  properly  arise 
upon  the  record  here,  and,  although  It  has 
been  discussed  somewhat  at  length  by  coun- 
sel, we  must  decline  to  pass  upon  It.  For  the 
reasons  noticed,  the  Judgment  and  decree  of 
the  superior  court  must  be  reversed,  and  the 
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cause  remanded,  with  direction  to  dismiss,  and 
It  la  so  ordered. 

DUNBAR.   FULLBRTON,    RBIAVIS,    and 
ADDERS,  JJ„  coacor. 


(21  Wash.  163) 

PHILLIPS  T.  CITY  OP  OLTMPIA  et  al. 
(Supreme  Court  of  Waahlnerton.    May  9,  18S9.) 

MlWjCtPAI,  CORPOBATIOMS— PCBUO  ImPBOTBMBOTS 

— ii1.hdaxcb  to  compbl  rsassessmbnt 

— Ebtoppbl. 
Where  a  city,  after  the  completioia  of  a 
street  improvement,  passed  an  ordinance  for  a 
reassessment  for  benefits,  which  recited  that  the 
original  assessmenta  were  TOid,  and  in  an  ac- 
tion on  a  warrant  it  defended  on  the  ground 
that  the  assessments  were  void,  it  is  estopped 
to  deny  the  Invalidity  of  the  original  assessment 
in  a  suit  by  a  warrant  holder  tor  a  mandate 
to  compel  a  reassessment. 

Appeal  from  snperior  court,  Thurston  coun- 
ty; Charles  H.  Ayer,  Judge. 

Application  for  a  writ  of  mandate  by  A.  A. 
Phillips,  receiver  of  the  First  National  Bank 
of  Olympia.  against  the  city  of  Olympla  and, 
others.  Application  denied,  and  plalntlfl  ap- 
peals.   Reversed. 

T.  M.  Allen  and  Frank  D.  Nash,  for  appel- 
lant P.  M.  Troy  and  A.  J.  Falknor,  for  re- 
spondents. 

ANDERS,  J.  This  was  an  application  to 
the  superior  court  of  Thurston  county  for  a 
writ  of  mandate  to  compel  the  city  of  Olym- 
pla, its  mayor  and  common  council,  to  reassess 
certain  lots  of  land  abutting  on  various  streets 
and  parts  of  streets  of  the  city  for  the  pur- 
pose of  paying  the  cost  of  grading  and  Im- 
proving such  streets.  The  first  section  of  the 
act  authorizing  reassessment  for  -local  Im- 
provements, and  upon  which  the  plaintiff 
bases  his  application,  provides  that  "when- 
ever an  assessment  for  •  •  •  grading 
•  •  •  any  street,  avenue  or  alley,  or  for 
any  local  Improvement  which  has  heretofore 
been  made,  or  which  may  hereafter  be  made 
by  any  city  or  town,  has  been,  or  may  be 
hereafter,  declared  void,  and  Its  enforcement 
under  the  charter  or  laws  governing  such 
dty  or  town  refused  by  the  courts  of  this 
state,  or  for  any  cause  whatever  has  been 
heretofore,  or  may  be  hereafter,  set  aside, 
annulled,  or  declared  void  by  any  court,  ei- 
ther directly  or  by  virtue  of  any  decision  of 
such  court,  the  council  of  such  city  or  town 
etiall,  by  ordinance,  order  and  make  a  new 
assessment  or  reassessment  upon  the  lots, 
blocks  or  parcels  of  land  which  have  been  or 
will  be  benefited  by  sndi  local  improvement 
to  the  extent  of  thehr  proportionate  part  of 
the  expense  thereof,"  etc.  The  sufficiency  of 
the  affidavit  for  the  writ  was  not  challenged 
tn  the  court  below,  and  has  not  been  challeng- 
ed in  this  court  It  appears  from  the  affidavit 
that  the  city  of  Olympia  caused  a  large  num- 
ber of  Its  streets  to  be  graded  and  improved 
at  the  expense  of  the  property  abutting  there- 


on, and  that  assessments  for  the  costs  of  such 
improvements  were  made  under  and  by  vir- 
tue of  Ordinance  No.  496  of  the  city;  that 
warrants  were  issued  and  delivered  to  the 
several  contractors  who  performed  work  upon 
the  streets;  that  the  plaintiff,  as  receiver  of 
the  First  National  Bank  of  Olympia,  is  the 
lawful  owner  and  holder  of  a  large  numbw  of 
such  warrants;  that  the  same  have  not  been 
paid,  and  that  there  Is  no  money  in  the  re- 
spective funds  against  which  they  were  drawn 
with  which  to  pay  them;  that  the  dty  com- 
menced several  actions  to  collect  the  assess- 
ments to  pay  the  cost  of  such  improvements, 
and  that  the  assesaments  were  declared  Ille- 
gal and  void  by  the  court;  that  the  city  duly 
passed  Ordinance  No.  654,  providing  for  re- 
assessments in  cases  where  the  original  as- 
sessments for  local  ImproTementa  bad  been 
declared  void  and  unenforceable  by  the  courts, 
and  that  it  also  dniy  enacted  Ordinance  No. 
653,  providing  for  reassessments  ot  lota 
fronting  upon  certain  of  the  streets  mention- 
ed in  plaintiff's  affidavit;  that  no  reassess- 
ments have  been  made  upon  any  of  the 
streets  except  Union  street,  and  as  to  that 
but  one  action  has  been  instituted  to  collect 
the  assessment  and  that  prior  to  the  bring- 
ing of  this  action  demand  was  made  by  the 
plaintiff  upon  the  city,  its  mayor  and  coundl, 
for  a  reassessment  of  the  property  on  the 
streets  mentioned  in  the  affidavit  which  de- 
mand was  not  complied  with.  The  defend- 
ants, in  their  answer,  denied  that  the  orig- 
inal assessments  of  the  property  in  question 
were  illegal  or  void,  and  alleged  affirmatively 
that  the  ImproveAients  mentioned  In  the  affi- 
davit were  made  prior  to  December  31,  1891; 
that  the  original  assessment  for  costs  of  the 
same  became  delinquent  on  or  before  March 
20,  1893,  and  that  the. plaintiff's  action  was 
and  is  barred  by  the  statute  of  limitations. 
Upon  the  facts  presented  the  learned  trial 
court  denied  the  application  for  the  writ  on 
the  ground,  it  seems,  that  the  original  assess- 
ments were  In  fact  valid.  But  the  learned 
court  further  adjudged  that,  as  to  certain  of 
the  streets  designated  in  the  affidavit  all  pro- 
ceedings to  collect  the  assessments  were  bar- 
red by  the  statute  of  limitations,  and  as  to 
the  remaining  streets  an  order  was  entered 
commanding  the  dty  forthwith  to  Institute 
proceedings  for  the  collection  of  the  assess- 
ments. From  that  judgment  this  appeal  was 
taken. 

It  appears  that  Ordinance  No.  495,  under 
which  it  is  agreed  all  of  the  original  assess- 
menta were  levied,  made  no  provision  for  no- 
tice to  the  owners  of  property  affected  there- 
by before  the  final  confirmation  of  the  assess- 
ment by  the  city  council,  and  that  in  fact 
no  notice  was  given,  and  no  opportunity  to 
be  heard  In  opposition  to  the  assessments  was 
afforded,  the  property  owners  prior  to  final 
confirmation  by  the  council;  and  a  large  por- 
tion of  the  argument  of  the  learned  counsel 
for  the  appellant  is  addressed  to  the  question 
whether  or  not  the  aasessments  which  wer« 
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made  under  and  according  to  said  ordinance 
irere  yalid.  It  Is  claimed  by  them  that  the 
assessments  were  Invalid  for  two  reasons: 
•  First,  that  the  ordinance  under  which  the 
proceedings  were  had  was  contrary  to  the 
statute  (1  Hill's  Code,  f  »41);  and,  second, 
that  It  was  Inralld  as  being  In  contravention 
of  the  constitutional  provision  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  It  is  admitted 
by  the  learned  counsel  for  the  respondents 
that  an  assessment  without  notice  and  an  op- 
portunity to  be  heard  would  be  unconstitu- 
tional and  Illegal,  but  they  Insist  that  the 
rule  is  not  applicable  to  the  case  at  bar  fbr 
the  reason  that  both  the  statute  nnd  ordi- 
nance provided  for  the  collection  of  the  as- 
sessments by  an  action  In  a  court  of  compe- 
tent Jurisdiction.  But  while  It  may  be  that 
the  mode  prescribed  for  collecting  these  as- 
sessments would  avoid  the  constitutional  ob- 
jections raised  by  appellant,  as  far  as  the 
mere  question  of  notice  is  concerned.  It  never- 
theless appears  to  us  that  the  ordinance  might 
well  be  deemed  illegal  and  Invalid  on  account 
of  a  departure  from  the  statute  upon  which  It 
purports  to  be  based.  The  section  of  the 
statute  above  mentioned  declares  that  assess- 
ments of  the  character  now  under  considera- 
tion shall  be  made  upon  the  lots  and  lands 
fronting  upon  the  streets  which  are  Improved 
for  .the  full  depth  thereof  In  proportion  to 
benefits  upon  the  property  to  be  benefited, 
whereas  the  ordinance  under  which  the  as- 
sessments were  made  provided  that  the  abut- 
ting property  should  be  assessed  for  a  dis- 
tance of  60  feet  back  from'  the  street.  The 
real  question,  however,  for  us  to  consider  and 
determine  In  this  action  Is  whether  the  appel- 
lant has  brought  himself  within  the  provi- 
sions of  the  statute.  It  appears  In  the  pre- 
amble to  Ordinance  No.  655  that  the  city  had 
theretofore  attempted  by  action  in  the  supe- 
rior court  to  enforce  the  original  assessments 
upon  a  portion  of  the  property  now  In  qdes- 
tion,  and  that  the  assessments  were  declared 
Illegal  and  void  for  certain  reasons  therein 
expressed.  It  also  appears  from  the  facts  as 
found  by  the  court  that  In  the  case  of  Thom- 
as &  Co.  V.  City  of  Olympla,  12  Wash.  466,  41 
Pac.  l&l,  In  which  It  was  sought  to  recover 
the  amount  of  certain  city  warrants  Issued 
for  street  Improvements,  ttie  city  alleged  as 
one  of  Its  defenses  to  the  action  that  the  as- 
sessment theretofore  made  had  been  declared 
Invalid  by  this  court  and  the  superior  court 
of  Thurston  county,  and  that  on  account  of 
such  decisions  the  city  was  proceeding  at  the 
time  the  answer  was  filed  to  make  a  new  as- 
sessment upon  the  property  benefited  for  the 
purpose  of  collecting  money  to  be  placed  In 
the  special  fund  out  of  which  the  warrants 
could  be  paid.  Upon  this  state  of  facts  It 
would  seem  that  the  respondents  are  In  no 
position  to  contest  the  validity  of  the  original 
assessments,  or  to  successfully  defend  this 
proceeding.  The  city  ordinances  are.  In  ef- 
fect, laws  which  neither  the  city  nor  its  coun- 


cil has  any  right  to  disregard.  The  council 
has  said  In  the  most  solemn  manner  possible 
that  the  original  assessments  upon  the  streets 
In  controversy  were  Illegal  and  invalid,  and. 
In  accordance  with  its  ordinances,  the  city  has 
actually  caused  reassessments  to  be  made  utr 
on  Union  street.  The  respondents  therefore 
cannot  be  heard,  in  disregard  of  law  and  the 
facts  appearing  of  record,  to  say  that  they 
have  no  right  or  power  to  grant  the  relief 
prayed  for  by  appellant  -  In  our  opinion,  the 
record  clearly  shows  that  it  Is  the  duty  of  the 
respondents  to  reassess  the  property  benefit- 
ed by  the  improvements  mentioned  In  the  affi- 
davit for  the  payment  of  the  cost  and  ex- 
penses thereof.  It  Is  apparent  that  no  one 
can  be  injured  by  such  reassessment.  It  was 
the  intention  of  the  city,  when  the  assess- 
ment proceedings  were  originally  commenced, 
that  the  cost  of  the  improvements  should  be 
assessed  upon  and  paid  by  the  property  bene- 
fited thereby.  The  improvements  have  been 
made  In  accordance  with  the  original  scheme 
of  the  city,  and  It  Is  but  Just  that  the  cost 
thereof  should  be  paid  accordingly.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  Issue  a  writ  of  man- 
date commanding  the  city,  Its  mayor  and ' 
council,  to  reassess  according  to  law  all  of  the 
proi)erty  abutting  on  the  various  streets  men- 
tioned in  appellant's  affidavit,  except  Union 
street. 

DUNBAR  and  BEAVIS,JJ.,  concur.    GOB- 
DON,  0.  J.,  did  not  sit. 


(a  Wash.  194) 

In  re  VAN  ALSTINE  et  al. 

(Supreme  Court  of  Washingto"     May  19, 1899.) 

Habeas  Cohpus — Obdehs  Revikwable  —  Actios 
FOB  DivoBCB — Disposition  of  Propebtt — Pat- 

UBST  INTO  CODBT — ImPBISONMENT — CoNTBUPI — 
SUPPLEMENTABT  PeOCEEDINGS. 

1.2  Ballinger's  Ann.  Codes  &  St.  i  5826, 
proliibitSj  on  habeas  corpus,  any  inquiry  into 
the  legality  of  any  judgment  or  process  where- 
by a  party  is  in  custody  for  any  contempt,  ex- 
cept where  the  order  of  commitment  is  for  a 
contempt  on  proceedings  to  enforce  the  remedy 
of  a  party.  In  an  action  by  a  wife  for  divorce, 
the  husband  filed  a  cross  complaint  charging 
that  the  marriage  wag  procnrei  by  fraud  of 
the  wife  and  another,  who  was  made  a  party, 
nnd  that  thpreafter  they  fraudulently  obtain- 
ed and  converted  liis  money.  The  court  found 
for  the  husband,  and  ordered  the  wife  and  her 
co-conspirator  to  pay  the  amount  into  court, 
and,  on  their  failure  to  do  so,  committed  them 
to  prison  for  contempt.  'Held,  that  such  order 
was  reviewable  on  habeas  corpus. 

2.  2  Ballinger's  Ann.  Codes  &  St.  |  6728,  au- 
thorizes the  court,  in  granting  a  divorce,  to  dis- 
pose of  the  property  of  the  parties,  but  makes 
no  provision  as  to  enforcing  its  decree  by  at- 
tachment, though  section  5TJ!2  makes  such  pro- 
vision for  enforcing  orders  made  pending  the 
action.  In  an  action  by  the  wife,  the  husband 
filed  a  cross  complaint  praying  that  the  mar- 
riage be  annulled  because  procured  by  fraud  of 
the  wife  and  another,  who  was  made  party,  and 
charging  that  they  fraudulently  converted  his 
money.  'Hdd,  that  the  court,  on  annulling  the 
marriage,  had  no  power  to  order  the  money  to 
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be  paid  into  court,  and  enforce  snch  order  by 
imprisonment. 

3.  Nor  liad  the  court  power,  under  2  BaJQin- 

ger's  Ann.  Codes  &  St.  §  5808  (providing  tliat, 
when  a  contempt  consists  in  a  retuaal  to  per- 
form an  not  which  a  party  is  able  to  do,  he  may 
be  imprisoned),  to  imprison  the  wife  and  her 
co-conspirator  for  refusing  to  obey  the  order) 
such  statute  applying  only  to  acts  which  lUe 
court  may  legally  require  a  party  to  perform. 

4.  Xor  was  such  imprisonment  authorized  by 
2  Bollinger's  Ann.  Codes  &  St.  c.  7,  tit.  29,  relat- 
ing to  proceedings  supplemental  to  execution. 

Application  by  Lou  Van  Alstine  and  anoth- 
er for  habeas  corpus,  to  be  discharged  from 
the  custody  of  the  sherlft  of  King  county. 
Granted. 

John  F.  Dore  and  Charles  B.  Shepard,  for 
petitioners.  Ronald,  BaUlnger  &  Battle  and 
Richard  Wlnsor,  for  respondent  sheriff. 


GORDON,  C.  J.  In  November,  1898,  Lou 
Van  Alstine,  one  of  the  petitioners  herein,  in- 
stituted an  action  In  the  superior  court  of 
King  county  for  divorce  on  the  ground  of 
cruelty.  The  defendant  In  that  action.  Con 
Van  Alstine,  answered,  putting  In  issue  the 
charges  of  the  complaint,  and  by  a  cross  com- 
plaint alleged  that  the  marriage  was  procured 
by  fraud,  in  pursuance  of  a  conspiracy  be- 
twe^i  the  plaintiff  and  Emma  Norton  (the 
other  petitioner  in  this  proceeding),  and  oth- 
er persons  therein  named,  for  the  purpose  of 
entrapping  "some  returning  Kl(Midiker"  and 
obtaining  his  money.  The  cross  complaint 
also  charged  that,  subsequent  to  the  mar- 
riage ceremony,  plaintiff  obtained  from  the 
defendant  certificates  of  deposit  upon  a  bank 
In  San  Francisco,  Cal.,  amounting  in  the  ag- 
gregate to  $36,0(X>,  by  leading  and  inducing 
the  defendant  to  believe  that  the  certificates 
were  to  be  safely  kept  by  the  plaintiff,  and, 
having  obtained  the  certificates,  the  plaintiff 
proceeded  to  convert  the  same  to  the  use  of 
herself  and  her  co-conspirators,  and  fraudu- 
lently retained  the  proceeds  of  said  certifi- 
cates, with  the  exception  of  |5,000,  which  de- 
fendant had  obtained  prior  to  the  institution 
of  the  actios.  Defendant  asked  for  an  annul- 
ment of  the  marriage  and  a  restitution  of  the 
money.  On  the  defendant's  petition  the  oth- 
er alleged  conspirators  were  made  parties  de- 
fendant to  his  cross  complaint,  and,  with  the 
exception  of  one  Noyes,  who  was  without  the 
Jurisdiction,  they  were  served  and  appeared 
In  the  proceedings.  Thereafter  an  order  was 
entered  in  the  lower  court  requiring  the  peti- 
tioners to  show  cause  why  they  should  not 
be  required  to  pay  into  court  the  money  so  al- 
leged to  have  been  procured  from  the  defend- 
ant. By  arrangement  between  the  parties,  it 
appears  that  hearing  on  the  return  of  tills  or- 
der was  continued,  to  be  taken  up  with  the 
main  case.  Subsequently,  and  prior  to  the 
trial,  plaintiff  filed  her  motion  to  dismiss  lue 
action,  which  was  resisted  by  the  defendant 
and  denied  by  the  court;  and,  upon  the 
proofs  offered  by  the  defendant  at  the  trial, 
the  court  proceeded,  on  February  27,  1899,  to 


make  its  findings,  conclusions,  and  decree. 
The  decree  is  as  follows:  "Ordered,  consid- 
ered, adjudged,  and  decreed  that  the  mar- 
riage between  the  plaintiff,  Lou  Van  Alstine, 
and  the  defendant  and  cross  complainant. 
Con  Van  Alstine,  herein,  t>e,  and  the  same 
hereby  Is,  annulled,  set  aside,  and  held  for 
naught.  And  it  is  further  ordered  and  ad- 
judged that  the  plaintiff,  Lou  Van  Alstine, 
alias  Lou  Spear,  and  the  defendant  Emma 
Norton  be,  and  they  hereby  are,  required,  di- 
rected, and  ordered  that  they,  within  five 
days,  bring  into  and  deposit  in  the  registry 
of  this  court  the  sum  of  thirty  thousand  nine 
hundred. and  sixty-five  dollars,  the  proceeds 
of  certain  certificates  of  deposit  mentioned 
In  the  cross  complaint  of  the  cross  complain- 
ant and  in  the  findings  of  fact  in  this  action. 
It  is  further  ordered,  considered,  adjudged, 
and  decreed  that  said  sum  of  money  so  order- 
ed to  be  deposited  as  aforesaid  be,  and  the 
same  is  hereby,  decreed  to  be  the  sole  prop- 
erty of  the  said  'defendant  and  cross  com- 
plahiant.  Con  Van  Alstine,  and  is  awarded 
to  him  as  his  property,  and  that,  upon  being 
paid  Into  the  registry  of  this  court  in  pursu- 
ance of  the  order  herein  made,  the  same  shall 
be  paid  over  to  the  defendant  herein.  Con 
Van  Alstine;  and  it  Is  further  ordered,  con- 
sidered, adjudged,  and  decreed  that  the  said 
cross  comi^nant  recover  of  and  from  the 
said  plaintiff  and  the  said  Emma  Norton,  and 
each  of  them,  the  sum  of  thirty  thousand 
nine  hundred  and  slxty-flve  dollars,  and  his 
costs  herein.  •  •  •"  The  petitioners  hav- 
ing failed  to  comjdy  with  the  order  requiring 
the  payment  of  the  money  into  court,  on 
March  6,  1899.  upon  the  affldarit  of  the  de- 
fendant, an  order  was  made  by  the  court  re- 
quiring them  to  show  cause  why  they  should 
not  be  committed  for  contempt.  In  response  to 
tills  latter  order  the  petitioners  made  answer. 
In  which  they  set  forth  that  they  had  not,  nor 
had  either  of  them,  from  the  time  of  the 
commencement  of  the  action  for  divorce,  pos- 
session, custody,  or  control  of  any  of  the  pro- 
ceeds of  the  certificates  referred  to;  that 
they  were  unable  to  produce  the  same,  and 
wholly  imable  to  comply  with  the  decree  of 
the  court  in  that  regard;  also,  that  execution 
had  been  issued,  and  a  levy  made  upon  cer- 
tain personal  property  of  the  petitioners, 
which  was  and  Is  held  by  the  sheriff  for  the 
purpose  of  selling  the  same  to  apply  on  such 
judgment  and  decree.  The  court  thereupon 
found  that  it  was  within  the  power  of  the 
petitioners  to  comjrfy  with  the  previous  order 
and  decree  of  the  court,  adjudged  that  they 
were  In  contempt,  and  ordered  that  they  "be 
confined  and  Imprisoned  In  the  county  jail  of 
King  county,  state  of  Washington,  until  they 
shall  comply  with  and  have  performed  the 
provisions  of  the  decree;  •  •  •  that  is  to 
say,  until  they,  the  said  Lon  Van  Alstine  and 
Emma  Norton,  shall  have  brought  into  and 
deposited  in  the  registry  of  this  court  said 
sum  of  thirty  thousand  nine  hundred  and 
8lxty-fr\-e  dollars,  the  proceeds  of  said  cer- 
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tlflcates  of  deposit"  The  petitioners  thereup- 
on filed  In  this  court  a  petition  praying  for  a 
writ  of  habeas  corpus,  directed  to  the  sher- 
iff, restoring  tl\em  to  their  liberty. 

It  appears  from  the  record  that  an  appeal 
has  been  taken  from  the  original  judgment 
and  decree,  and  Is  now  pending;  and  in  view 
of  this  fact,  and  the  Importance  of  some  of 
the  questions  necessarily  involved  In  the  con- 
sideration of  the  appeal,  we  hare  considered 
It  wiser  to  refrain  from  discussing  such  ques- 
tions In  the  present  proceeding. 

We  think  the  petitioners  are  entitled  to  a 
discbarge  upon  the  broad  ground  that  the 
court  had  no  power  to  require  them  to  pay 
the  money  Into  court,  and  thereafter  enforce 
,  that  Judgment  by  Imprisonment.  In  resisting 
the  present  application,  counsel  for  the  hus- 
band earnestly  contend  that  the  lower  court 
having  had  jurisdiction  of  the  parties  and  of 
the  subject-matter,  and  having  adjudged 
them  gniilty  of  contempt,  gll  that  this  court 
can  do,  In  habeas  corpus  proceedings,  is  to  re- 
mand the  petitioners,  and  let  them  pursue 
the  proper  course  for  the  correction  of  er- 
rors, If  any  exist.  In  the  proceedings.  And 
their  main  argument,  both  orally  and  In  their 
brief,  was  and  is  directed  to  sustaining  that 
contention.  But  we  think  that  our  statute 
upon  habeas  corpus  shows  the  fallacy  of  this 
contention.  Section  5826,  2  Balllnger'a  Ann. 
Codes  &  St.,  is  as  follows:  "No  court  or  Judge 
shall  Inquire  into  the  legality  of  any  Judgment 
or  process  whereby"  the  party  is  In  custody,  or 
discharge  him  when  the  term  of  commitment 
has  not  expired,  In  either  of  the  cases  follow- 
ing: (1)  Upon  any  process  Issued  on  any 
final  Judgment  of  a  court  of  competent  juris- 
diction; (2)  for  any  contempt  of  any  court, 
officer  or  liody  having  authority  In  the  prem- 
ises to  commit;  but  an  order  of  commitment, 
as  for  a  contempt  upon  proceedings  to  enforce 
the  remedy  of  a  party,  Is  not  included  In  any 
of  the  foregoing  specifications."  The  so-called 
contempt  with  which  the  petitioners  are 
charged  Is  a  civil  contempt.  It  consists  in 
failing  to  do  something  which  the  court  has 
ordered  to  be  done  for  the  benefit  of  an  op- 
posing party  in  a  civil  action.  Rap.  Con- 
tempt, §  21.  The  language  of  the  last  por- 
tion of  subdivision  2,  viz.  "but  an  order  of 
commitment,  as  for  a  contempt  upon  proceed- 
ings to  enforce  the  remedy  of  a  party,  Is  not 
included  in  any  of  the  foregoing  specifica- 
tions," makes  an  exception  to  the  rule  for 
which  counsel  contend,  and  the  present  appli- 
cation falls  squarely  within  that  exception. 
Here  Is  a  decree  for  money.— -a  decree  analo- 
gous to  a  money  Judgment  at  law,  which  may 
be  enforced  by  process  against  property.  It 
differs  from  a  decree  for  the  recovery  of  some- 
thing -in  specie,  of  which  a  party  has  been 
deprived,  and  for  the  loss  of  which  compensa- 
tion in  damages  cannot  be  made,  or  requir- 
ing the  performance  of  some  specific  act,  other 
than  the  payment  of  money,  which  It  is  the 
duty  of  a  party  to  perform.  The  petitioners 
were  not  officers  of  the  court,  and  the  money 


Is  not  required  to  be  paid  from  a  fund  in  re- 
spect to  which  they  stand  In  the  relation  of 
trustees.  Story,  Eq.  Jur.  §  839  et  seq.  It  is 
unlike  an  order  for  expenses  or  suit  money  in 
an  action  for  divorce,  which,  by  authority  of 
the  statute  (2  Baliinger's  Ann.  Codes  &  St.  § 
5722),  may  be  enforced  by  attachment.  And, 
in  rendering  this  decree  for  the  amount  found 
due,  the  court  had  no  more  power  to  direct  It 
to  be  deposited .  with  the  clerk,  and  to  en- 
force that  order  by  Imprisonment,  than  It 
would  liave  In  a  law  action  based  upon  the 
same  state  of  facts.  Carlton  v.  Carlton,  44 
Ga.  216;  Clements  v.  Tillman,  79  Ga.  451,  5 
S.  E.  194.  In  the  last  case  cited  the  court 
say:  "But  if  a  court  of  equity  should  render 
a  simple  decree  for  money,  on  a  simple  money 
verdict,— a  decp-o  which  it  may  now  enforce 
by  the  ordinary  j-immon-law  process  against 
property,— ^e  tailure  to  pay  the  decree  would 
not  be  a  contempt,  nor  could  compulsory  pro- 
cess against  the  person  of  the  party  in  de- 
fault be  resorted  to  to  enforce  payment. 
•  ♦  ♦  'No  Jurisdiction  to  compel  the  pay- 
ment of  an  ordinary  money  demand,  uncon- 
nected with  such  peculiar  equities,  ever  exist- 
ed in  chancery  courts,  nor  had  they  the  power 
to  compel  such  payment  by  punishing  the 
refusal  to  pay  under  the  guise  of  contempt.' " 
The  statute  (2  Baliinger's  Ann.  Codes  &  St 

1  5723)  which  authorizes  the  court.  In  grant- 
ing a  divorce,  to  make  disposition  of  the  prop- 
erty of  the  parties,  does  not  give  the  court 
jurisdiction  to  enforce  Its  decree  by  attach- 
ment, although  that  power  is  expressly  giv- 
en by  the  preceding  section  (5722)  for  the 
enforcement  of  orders  made  while  an  action 
is  pending.  The  effect  of  the  decree  of  nullity 
in  the  present  case  was  to  leave  the  property 
rights  of  the  parties  unaffected  by  the  nom- 
inal marriage.  Brown.  Div.  p.  180.  That  the 
parties  were  nominally  married  is  therefore 
a  circumstance  of  no  controlling  importance 
in  determining  the  power  of  the  court  to  en- 
ter the  decree  In  question.  The  case  does 
not  fall  within  section  5808,  because  that  sec- 
tion can  only  be  held  to  apply  to  acts  which 
the  court  may  legally  require  a  party  to  per- 
form. It  was  enacted  for  the  purpose  of  en- 
abling the  court  to  enforce  obedience  to  a 
lawful  Judgment  or  decree.  Nor  does  the  case 
fall  within  the  provisions  of  chapter  7,  tit  29, 

2  Baliinger's  Ann.  Codes  &  St.,  relating  to  pro- 
ceedings supplemental  to  execution;  assum- 
ing, without  deciding,  that  the  provisions  of 
that  chapter  do  not  conflict  with  section  17 
of  article  1  of  the  constitution  of  this  state, 
providing  that  "there  shall  be  no  imprison- 
ment for  debt  except  In  the  case  of  abscond- 
ing debtors." 

We  conclude  that  the  superior  court  of  King 
county  was  without  power  to  require  the  peti- 
tioners to  pay  Into  court  the  money  decreed 
to  be  due  the  defendant,  and  to  enforce  its 
payment  by  imprisonment  In  addition  to  the 
authorities  already  cited,  we  think  that  this 
conclusion  is  sustained  by  the  following  au- 
thorities:   State  T.  Start,  7  Iowa,  501;   Hos- 
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ack  V.  Rogers,  11  Paige,  608;  In  re  Bingham, 
32  Vt.  329;  In  re  Leach,  61  Vt.  630;  Good- 
wlllle  T.  Mllllmann,  56  III.  523;  Rap.  Con- 
tempt, {  17;  Am.  &  Eng.  Euc.  Law  (2d  Ed.) 
p.  38,  and  authorities  there  cited.  The  peti- 
tioners are  entitled  to  be  discharged,  and  it 
is  so  ordered. 

REAVIS,  DUNBAR,  and  ANDERS,  JJ., 
concmr.  FULLERTON,  J.,  concurs  In  the  re- 
sult. 


(21  Wash.  99) 

STATE  ex  rel.  OLMSTED,  Mayor,  t. 
MUDGETT,  Comity  Treasurer. 

(Supreme  Court  of  Washington.     April  22, 
1899.) 

cosstitdtional  law  —  taxation  —  countibg  — 

compenbation  fob  colliction  of  taxes 

— Special  Assesshbkts. 

1.  Laws  1897,  p.  77  (Act  March  10.  1897).  au- 
thorizing the  legislative  body  of  a  city  of  the 
first  class  to  certify  its  assessments  for  street 
improvements  to  the  county  treasurer  of  the 
county  in  which  it  is- situated  for  collection,  and 
directing  him  to  collect  them,  without  provid- 
ing additional  compensation  therefor,  does  not 
violate  Const,  art.  7,  §  2,  requiring  equality  and 
uniformity,  as  requiring  taxpayers  whose  prop- 
erty is  not  benefited  to  bear  the  cost  of  collec- 
ting the  assessments;  the  constitution  being 
intended  to  secure  uniformity  and  equality  in 
the  mode  and  rate  of  assessment,  and  not  to 
restrict  the  power  to  direct  the  expenditure  of 
funds  collected  by  taxation. 

2.  In  the  absence  of  a  showing  to  the  contra- 
ry, it  will  be  presumed  that  Laws  1803,  p.  167, 
providing  for  the  payment  of  $1,(X)0  annually  to 
a  county  by  a  city  of  the  first  class  situated 
therein,  for  collecting  city  taxes,  allows  ample 
comi>ensation  for  collecting  all  taxes,  including 
special  assessments  for  street  improvements. 

Api)eal  from  superior  court,  Spokane  county; 
William  E.  Richardson,  Judge. 

Mandamus  by  the  state  of  Washington,  on 
the  relation  of  B.  D.  Olmsted,  Individually  and 
as  mayor  of  the  city,  of  Spokane,  against 
George  Mudgett,  as  treasurer  of  Spokane 
county,  state  of  Washington,  to  compel  col- 
lection of  special  assessments.  From  order 
overruling  demurrer  to  alternative  writ,  and 
directing  peremptory  writ,  respondent  appeals. 
Affirmed. 

John  A.  Pierce,  for  appellant  A.  6.  Avery, 
for  respondent. 

FT7LLBRTON,  J.  This  iB  a  proceeding  In 
mat.  .:amu8  institnted  by  the  relator  in  the  su- 
perior court  of  Spokane  county  against 
George  Mudgett,  as  county  treasurer  of  that 
county,  to  compel  him,  as  such  treasurer,  to 
collect  a  special  assessment  levied  to  pay  the 
costs  and  expenses  Incurred  In  making  a 
street  Improvement  In  the  city  of  Spokane, 
and  charged  against  certain  real  property 
therein,  foimd  to  be  specially  benefited  by  the 
Improvement.  In  answer  to  the  alternative 
writ  served  upon  him,  the  county  treasurer 
demurred  on  the  ground  "that  neither  the  affi- 
davit, application,  nor  writ  state  facts  suffi- 
cient to  constitute  a  catise  of  action."    The 


lower  court  overruled  the  demurrer,  and,  upon 
the  treasurer  refusing  to  plead  further,  or- 
dered that  a  peremptory  writ  of  mandate  is- 
sue. From  that  order  the  treasurer  appeals  to 
this  court. 

The  contention  of  appellant  here  Is  that  the 
act  of  March  10, 1897  (Laws  1897,  p.  77),  In  so 
far  as  It  authorizes  the  legislative  body  of  a 
city  of  the  first  class  to  certify  its  assessments 
for  street  improvements  to  the  county  treas- 
urer for  collection,  and  directs  the  county 
'reasurer  to  collect  the  same,  is  unconstitu- 
tional and  void,  for  the  reason  that  It  provides 
no  method  for  reimbursing  the  county  for  the 
cost  the  county  will  be  compelled  to  expend  in 
collecting  such  assessments.  The  particular 
provision  of  the  state  constitution  pointed  out 
by  the  appellant  as  being  violated  by  the  act 
in  question  is  section  2,  art  7.  He  argues  that 
the  effect  of  the  act  Is  to  compel  the  general 
taxpayer  of  the  county,  whose  property  is  not 
benefited  by  the  special  Improvement,  to  bear 
the  cost  of  collecting  these  assessments,  and 
thus  taxation  Is  rendered  unequal  and  ununi- 
form,  within  the  meaning  of  the  section  cited. 
We  are  unable  to  agree  with  the  appellant  in 
his  construction  of  this  provision  of  the  con- 
stitution. This  section  was  not  intended  as  a 
restriction  upon  the  power  of  the  legislature  to 
direct  the  purposes  to  which  money  collected 
by  taxation  might  be  expended,  but  was  In- 
tended to  secure  equality  and  uniformity  in 
the  mode  and  rate  of  assessment  and  taxation, 
—the  means  employed  to  supply  the  treasury. 
Whether  legislation  of  this  character  is  ob- 
noxious to  the  constitution  has  been  decided 
by  this  court  adversely  to  the  appellant's  con- 
tention. In  State  v.  Carson,  6  Wash.  250,  33 
Pac.  428,  we  held  constitutional  the  act  of 
March  9,  1893  (Laws  1893,  p.  167),  which 
made  the  county  treasurer  of  a  county  in 
which  there  Is  a  city  of  the  first  class  ex  officio 
tax  collector  of  all  taxes  levied  by  such  city, 
other  than  special  assessments  and  special 
taxes  for  local  improvements.  It  is  true,  that 
act  provided  that  the  city  should  pay  the 
county  treasurer  for  such  services  a  salary 
of  $500,  and  to  the  county  $1,000  per  annum 
for  clerk  hire.  The  case,  however,  was  not 
made  to  depend  upon  this  fact,  nor  do  we 
think  it  ought  to  affect  the  principle  decided. 
But,  conceding  it  material,  it  would  not  change . 
the  result  in  the  present  case.  A  city  of  the 
first  class  is  now  required  by  law  to  pay  to 
the  county  $1,000  per  annum  for  services  ren- 
dered It  by  the  county  In  the '  collection  of 
taxes.  This  sum,  especially  in  the  absence  of 
a  showing  to  the  contrary,  will  be  presumed 
by  the  courts  to  be  ample  compensation  for  all 
such  services.  See  Laws  1895,  p.  407;  Mud- 
gett V.  Liebes,  14  Wash.  482,  45  Pac.  19.  The 
cases  cited  are  decisive  of  the  one  at  bar,  and, 
as  we  are  satisfied  with  the  rule  therein  an- 
nounced, the  Judgment  of  the  lower  court  will 
be  affirmed.    Affirmed. 

GORDON,  C.  J.,  and  REAVIS,  ANDERS, 
and  DUNBAR,  JJ.,  concur. 
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STATE  ex   rel.   McINTYRE   t.    SUPEKIOK 
COURT  OF  SPOKANE  COUNTY. 

(Supreme  Court  of  Washington.    April  26, 

1890.) 

KANDAuqa — Whbk  Libs — Othbb  Adbquatb  Rbm- 

BDY — SUPRBMB  CotJET— JUBISDICTZON. 

1.  Mandamus  ivill  not  issue  to  compel  the  su- 
perior court  to  take  jurisdiction  ot  an  appeal 
from  a  justice's  court  which  it  has  dismissed 
because  it  erroneously  supposed  itself  without 
jurisdiction,  where  there  is  an  adequate  rem- 
edy by  appeal. 

2.  Under  Const,  art.  4,  g  4,  vesting  the  su- 
preme court  with  original  jurisdiction  of  man- 
damus to  state  officers,  and  providing  that  its 
appellate  jurisdiction  in  civil  actions  shall  ex- 
tend only  to  cases  where  the  amount  involved 
exceeds  $200,  the  supreme  court  has  no  juris- 
diction to  compel  a  superior  court  to  take  ju- 
risdiction of  an  appeal  from  justice  court,  in 
which  the  amount  involved  is  less  than  $200. 

Anders,  J.,  dissenting. 

Application  by  the  state,  on  the  relation  of 
Catherine  Mclntyre,  for  writ  of  mandate  to 
the  superior  court  of  Spokane  county,  to  com- 
pel defendant  to  take  jurisdiction  of  an  ap- 
I>eal  from  Justice's  court.    Denied. 

Hamblen  &  Lund  and  Samuel  R.  Stem,  for 
relator.    E.  H.  Belden,  for  defendant. 

DUNBAR,  J.  In  November,  1897,  one 
Louis  S.  Cohn  recovered  Judgment  against  J. 
M.  Mclntyre,  husband  of  the  relator.  In  the 
Justice  court  In  Spokane  county.  Wash.,  for 
the  sum  of  $93.60  and  costs.  Thereafter  an 
execution  was  duly  issued  oat  of  said  Jus- 
tice court  upon  the  Judgment  so  recovered,  by 
virtue  of  which  a  levy  was  made  upon  proper- 
ty claimed  by  relator  as  her  separate  property. 
Thereafter  the  relator  filed  her  affidavit,  of 
claim  under  the  statute,  In  which  affidavit 
It  Is  stated  that  the  property  levied  upon  is 
of  the  value  of  $250.  The  issues  raised  by  said 
affidavit  having  been  tried  before  the  Justice 
issuing  said  execution,  and  a  decision  adverse 
to  relator  having  been  made,  an  appeal  was 
regularly  prosecuted  therefrom  to  the  superior 
court  of  Spokane  county.  A  motion  to  dis- 
miss said  appeal  for  want  of  Jurisdiction  was 
sustained  by  the  court,  for  the  reasons  that 
the  value  or  amount  of  the  property  claimed 
by  relator  exceeded  the  sum  of  $100,  and 
'  that,  the  Justice  of  the  peace  having  had  no 
jurisdiction  In  said  cause,  the  superior  court 
could  acquire  none  upon  appeal;  and  a  writ 
of  mandamus  Is  prayed  for  to  compel  the  su- 
perior court  to  .ake  Jurisdiction  and  try  the 
cause. 

Considerable  discussion  Is  Indulged  in  by 
the  attorneys  for  the  respective  parties, 
through  their  briefs,  as  to  whether  the  value 
of  the  property  involved  as  alleged  determines 
the  Jurisdiction;  but,  with  our  view  of  the 
law  governing  this  case.  It  is  not  necessary  to 
enter  upon  a  discussion  of  that  proposition. 
The  original  amount  in  controversy  was  un- 
der $200.  If  the  amount  involved  should  be 
held  to  be  the  val  le  of  the  property,  then  an 
appeal  would  lie  from  the  ruling  of  the  su- 


perior court,'' and  under  the  law  announced  by 
this  court  In  State  v.  Superior  Court  of  Jef- 
ferson Co.  (decided  Jan.  19,  1899)  55  Pac.  933, 
mandamus  would  not  He;  for  It  was  there  an- 
nounced that  the  law  of  this  state  was  that 
extraordinary  writs  will  not  be  allowed  to  Is- 
sue when  there  Is  an  adequate  remedy  at. law. 
This  case  was  followed  by  State  v.  Hadley 
(decided  Feb.  6,  1899)  56  Pac.  29,  and  b.. 
nnmerouB  other  decisions  announced  from  the 
bench  upon  which  no  opinions  were  written. 
So  that  It  is  not  necessary  to  again  enter  In- 
to a  discussion  of  that  branch  of  the  law.  If 
the  amount  Involved  Is  gauged  by  the  Judg- 
ment In  this  case,  then  it  does  not  exceed 
$200,  and,  under  the  constitution,  no  appeal 
would  lie  from  the  Judgment  of  the  superior 
court.  It  Is  true  that  It  was  decided  by  this 
court  In  State  v.  Hunter,  8  Wash.  St  92,  27 
Pac.  1076,  that  ooandamus  Is  the  proper 
remedy  to  compel  a  court  to  take  Jurisdiction 
of  a  cause  which  It  has  wrongfully  ilismissed, 
because,  in  the  opinion  of  the  court.  It  bad 
no  jurisdiction  therein,  and  In  that  case  the 
amount  sued  for  was  less  than  $100.  To 
sustain  this  announcement,  the  court  cited 
Ex  parte  Bradstreet,  7  Pet  634;  Ex  parte 
Parker,  120  U.  S.  737,  7  Sup.  Ct  767;  Id.,  131 
U.  S.  221,  9  Sup.  Ct.  708;  Harrington  v.  Hol- 
ler, 111  U.  S.  796,  4  Sup.  Ct  697;  and  State  v. 
Murphy,  19  Nev.  89,  6  Pac.  840.  In  Harring- 
ton V.  Holler,  supra,  In  a  very  brief  opinion, 
the  supreme  court  of  the  territory  of  Washing- 
ton was,  by  mandate  from  the  suiveme  court 
of  the  United  States,  compelled  to  take  Ju- 
risdiction of  a  case  where  It  had  dismissed  a 
writ  of  error  because  of  a  failure  of  the  plain- 
tiff In  error  to  file  the  transcript  and  have  the 
cause  docketed  within  the  time  required  by 
law.  It  being  held  that  the  dismissal  of  the 
writ  was  a  refusal  to  hear  and  decide  the 
cause;  while  shortly  after  the  same  court 
in  Ex  parte  Brown,  116  U.  S.  401,  6  Sop.  Ct 
387,  refused  to  grant  the  writ  where  the  ter- 
ritorial court  h^d  dismissed  the  cause  be- 
cause errors  had  not  been  assigned  according 
to  the  rules  of  practice  applicable  to  the  form 
of  action.  Mr.  Chief  Justice  Walte,  In  briefly 
delivering  the  opli^on  of  the  court  said: 
"This  motion  Is  denied.  According  to  the  pe- 
tition, the  court  entertained  Jurisdiction  of 
the  cause,  but  dismissed  It  for  want  of  due 
prosecution;  that  Is  to  say,  because  errors 
had  not  been  assigned  in  accordance  with  the 
rules  of  practice  applicable  to  the  form  of 
the  action.  This  Is  a  Judgment  which  can 
only  be  reviewed  by  writ  of  error  or  appeal, 
as  the  case  may  be."  In  120  XJ.  S.  737,  7 
Sup.  Ct  767,  the  supreme  court  of  the  United 
States,  In  the  case  of  Ex  parte  Parker,  which 
was  also  a  case  from  the  territory  of  Wash- 
ington, by  mandate  compelled  the  supreme 
court  of  the  territory  to  take  Jurisdiction  of 
a  cause  where  the  appeal  had  been  dismissed 
because  the  necessary  preliminary  steps  to 
perfect  the  appeal  had  not  been  taken;  and  It 
was  held  that  the  appellant  had  not  com- 
piled with  the  requisition  of  the  law  prescrlb- 
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Ing  the  provisions  precedent  to  perfecting  his 
appeal.  An  attempt  was  made  to  dlstln^lsh 
Ex  parte  Brown,  supra,  the  court  saying  with 
reference  to  that  case:  "In  that  case  the  mo- 
tion for  the  writ  was  denied  because  the  court 
below,  having  entertained  Jurisdiction  of  the 
cause,  bad  dismissed  It  for  want  of  due  prose- 
cution; that  Is  to  say,  because  errors  bad  not 
been  assigned  in  accordance  wltb  the  rules 
of  practice  applicable  to  the  form  of  the  ac- 
tion. *  •  *  In  the  present  case  the  su- 
preme court  of  Washington  territory,  on  con- 
sideration, decided  that  It  could  not  legally 
exercise  jurisdiction  upon  the  appeal  of  the 
petitioner,  Barlcer." 

It  would  seen  to  us  that  no  real  distinction 
exists  between  these  cases.  Harrington  t. 
HoUer,  supra,  and  Ex  parte  Parker,  supra,  are 
based  upon  the  early  case  of  Ex  parte  Brad- 
street,  supra;  but  that  case  was  written  up- 
on the  theory  that  the  litigant  bad  the  right, 
when  he  brought  himself  within  the  law  en- 
titling bim  to  appeal,  to  have  his  case  de- 
termined by  the  appellate  court;  for  Chief 
Justice  Marshall,  who  wrote  the  opinion,  in 
starting  out,  says:  "But  every  party  has  ft 
right  to  the  Judgment  of  this  court  In  a  suit 
brought  by  him  in  one  of  the  Inferior  courts 
of  the  United  States,  provided  the  matter  in 
dispute  exceeds  the  sum  or  value  of  two  thou- 
sand dollars."  That  phase  of  the  question 
was  not  presented  to  this  court  or  commented 
upon  by  the  court  In  State  v.  Hunter,  supra, 
and  oo  comment  was  made  upon  the  consti- 
tutional provision  that  this  court  shall  not 
have  appellate  Jurisdiction  where  the  amount 
In  controversy  does  not  exceed  the  sum  of 
^200,  with  certain  exceptions,  which  It  Is  not 
necessary  to  mention  here.  It  is  true  that 
the  constitution  provides  that  the  supreme 
court  shall  have  original  Jurisdiction  in  ha- 
beas corpus,  quo  warranto,  and  mandamus  as 
to  aU  state  officers;  but  that  provision  must 
be  construed  in  relation  to  the  other  provi- 
sion Just  mentioned,  which  was  intended  as 
a  limitation  upon  the  Jurisdiction  of  the  su- 
preme court.  It  certainly  was  not  the  Inten- 
tion of  the  framers  of  the  constitution,  and 
would  not  !><•  in  harmony  wltb  any  consistent 
theory  of  adjudication,  to  hold  that  a  litigant 
conid  obtain  the  opinion  of  this  court  by 
mandamus  upon  a  question  of  law,  where  be 
would  be  precluded  from  obtaining  it  upon 
appeal;  or.  In  other  words,  that  he  would  be 
placed  In  a  better  position  by  reason  of  the 
amount  Involved  In  the  litigation  falling  under 
f200  than  if  it  exceeded  that  amount  The 
Idea  of  the  constitution  evidently  is  that  cases 
Involving  small  amounts  can  safely  be  in- 
tmsted  to  the  final  Judgment  of  the  superior 
court,  and  that  as  to  such  cases  the  superior 
court  is  the  court  of  final  determination.  So 
tar  as  State  y.  Murphy,  supra,— a  case  cited 
with  approval  by  this  court  in  State  v.  Hun- 
ter.  supra,— is  cMicemed,  It  was  there  held 
Bimply  that  mandamus  was  a  proper  remedy 
to  compel  a  district  Judge  to  settle  a  state- 
ment on  motion  for  a  new  trial  In  a  case 
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where  it  was  bis  duty  to  settle  a  statement. 
We  do  not  thlnlc  this  case  in  any  way  con- 
flicts with  the  theory  advanced  above,  for 
the  reason  that  the  appellate  court  could  not 
tell  what  was  Involved  In  the  action  below, 
in  the  absence  of  a  statement  of  facts.  The 
writ  wIU  be  denied. 

GORDON,  0.  J.,  and  REAVIS  and  FUL- 
LERTON,  JJ.,  concur.  ANDERS,  J.,  dis- 
sents. 

(a  Wash.  102) 
DEMING  INV.  CO.  v.  ELY  et  al. 
(Supreme  Court  of  Washingtoo.     April  26, 
1899.) 

appbalablb  olldxbs  —  quashino  summons — ^pcb- 

ligation — ^tlmb  fok  making — spbciai, 

Appeabanck — Waivbb. 

1.  On  an  appeal  from  an  order  quashing  a 
return  on  a  suminons,  a  prior  order,  quashing 
another  return,  is  not  reviewable,  where  no  ap- 
peal was  talcen  therefrom  within  the  time  re- 
quired for  tailing  appeals. 

2.  Under  2  Ballinger's  Ann.  Codes  &  St.  § 
6500,  authorizing  an  appeal  from  an  order  ter- 
minating an  action,  an  appeal  lies  from  an  or- 
der quashing  a  return  on  a  summons  by  publi- 
cation as  not  having  been  made  within  00  days 
after  the  filing  of  the  complaint,  as  required  by 
Laws  1895.  p.  170,  |  1. 

3.  A  plaintiff  failing  to  obtain  personal  serv- 
ice of  snmmons  on  any  defendant,  or  to  com- 
mence service  by  publication,  within  90  days 
after  filing  the  complaint,  as  directed  by  Laws 
1895,  p.  170,  i  1,  where  no  service  was  obtain- 
ed prior  to  the  filing  of  the  complaint,  cannot 
thereafter  obtain  service  by  publication. 

4.  A  special  appearance,  for  the  purpose  of 
monng  to  quash  a  return  on  a  summons  by 
publication  as  not  having  t>cen  made  within  90 
days  after  the  filing  of  a  complaint,  as  required 
by  Laws  1893,  p.  170,  i  1,  is  not  rendered  gen- 
eral by  the  motion's  alleging  that  the  action  is 
not  one  in  which  jurisdiction  in  rem  can  be  ob- 
tained by  publication,  as  a  second  ground  of 
the  motion.  ^  * 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  K  Richardson,  Judge. 
Action  by  the  Deming  Investment  Company 
i  against  Mortimer  Ely  and  others.    From  an 
i  order  quashing  a  return  of  service  of  sum- 
mons on  certain  defendants,  plaintiff  appeals. 
Affirmed. 

Danson  &  Huneke,  for  appellant.  Hanna 
&  Hanna,  for  respondents. 

REAVIS,  J.  Appeal  from  an  order  grant- 
ing a  motion  to  quash  return  of  service  of 
summons.  October  26,  1897,  appellant  filed 
Its  complaint,  in  which  It  was  alleged  that  all 
I  the  defendants  were  nonresidents  of,  and  ab- 
I  sent  from,  this  state,  and  that  they  resided  in 
the  state  of  New  York.  On  November  9th 
following,  appellant  applied  for  an  order  di- 
recting service  of  summons  to  be  made  by 
publication,  basing  the  application  upon  an 
affidavit  filed  on  that  day.  The  order  for  serv- 
ice by  publication  was  made,  and  the  publica- 
tion of  summons  followed;  the  first  publica 
tion  having  been  made  on  November  12,  1897. 
Within  60  days  after  this  date,  respondents 
appeared  separately,  specially,  and  moved  to 
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quash  the  return  of  service,  on  the  ground 
that  it  appears  on  the  face  of  the  record  that 
it  was  not  an  action  wherein  a  publication  of 
summons  is  authorized  by  iaw,  or  In  which 
Jurisdiction  could  be  obtained  by  the  publica- 
tion of  summons.  The  motion  to  quash  the 
service  of  summons  was  sustained.  There- 
upon appellant  filed  another  affidavit  for  pub- 
licailon  of  summons,  and  commenced  the  pub- 
lication of  summons  on  February  12,  1898. 
Within  60  days  after  this  date,  respondents 
specially  appeared  separately,  and  moved  to 
quash  the  service  of  the  summons,  stating  two 
grounds  of  the  motion:  First,  that  there  had 
been  no  personal  sei-viee  of  summons  upon 
any  of  the  defendants,  and  that  the  first  pub- 
lication of  summons  had  not  been  made  with- 
in 90  days  after  the  filing  of  the  complaint; 
second,  that  it  appears  upon  the  face  of  the 
complaint  and  the  record  herein  that  It  is  not 
an  action  wherein  publication  of  summons 
against  defendants  or  any  of  them  Is  author- 
ized by  law,  or  In  which  Jurisdiction  in  rem 
can  be  obtained  by  publication  of  summons 
in  such  action  against  defendants.  The  mo- 
tion to  quash  the  service  of  summons  was 
sustained,  and  plaintiff  has  appealed  from  the 
last  order  quashing  the  service  of  summons 
by  publication.  Respondents  have  moved  to 
dismiss  the  appeal  because  the  order  quashing 
the  service  is  not  appealable. 

The  various  appealable  orders  are  stated  in 
2  Ballinger's  Ann.  Codes  &  St.  i  6500,  and  it 
is  there  declared  that  an  appeal  lies  "from 
any  order  affecting  a  substantial  right  in  a 
civil  action  or  proceeding  which  in  effect  de- 
termines the  action  or  proceeding  and  pre- 
vents a  final  Judgment  therein."  In  Embree 
V.  McLennan,  18  Wash.  651,  52  Pac.  241,  it 
was  determined  that  an  order  of  the  court 
quashing  a  summons  is  appealable  when,  in 
effect,  it  determines  the  action  or  proceeding, 
and  prevents  a  final  Judgment  therein.  The 
court  will  loolt  at  the  substance  of  such  a  mo- 
tion, and  its  effect,  to  ascertain  whether  the 
order  is  appealable,  and,  if  it  in  effect  deter- 
mines the  action,  it  is  appealable.  Appellant 
cannot  now  have  the  first  order  quashing  the 
service  of  summons  reviewed  here,  as  no  ex- 
ception or  appeal  was  taken  within  time  to 
appeal  therefrom.  The  statute  of  March  15, 
1893  (Sess.  Laws  1893,  p.  407),  provided: 
"Section  1.  Civil  actions  in  the  several  su- 
perior courts  of  this  state  shall  be  commenced 
by  the  service  of  a  summons  as  hereinafter 
provided."  Bnt  in  the  statute  of  1895  (Laws 
1895,  p.  170)  it  was  provided:  "Section  1. 
That  section  one  of  an  act  entitled  'An  act 
to  provide  for  the  manner  of  commencing  civil 
actions  in  the  superior  courts,  and  to  bring 
the  same  to  trial,'  approved  March  15,  1893, 
be  and  the  same  is  hereby  amended  to  read 
as  follows:  Civil  actions  In  the  several  su- 
perior courts  of  this  state  shall  be  commenced 
by  the  service  of  a  summons,  as  hereinafter 
provided,  or  by  filing  a  complaint  with  the 
county  derk  as  clerk  of  the  court:  provided, 
that  unless  service  has  been  had  on  the  de- 


fendant prior  to  the  filing  of  the  complaint, 
the  plaintiff  shall  cause  one  or  more  of  the 
defendants  to  be  served  personally,  or  com- 
mence service  by  publication  within  ninety 
days  from  the  date  of  filing  the  complaint."  2 
Ballinger's  Ann.  Codes  &  St.  §  48G9.  Under 
the  provisions  of  the  existing  statute,  civil 
actions  are  commenced  either  by  the  service 
of  a  summons,  after  which  the  complaint  may 
be  filed  at  any  time  when  an  order  is  required, 
or  by  filing  a  complaint,  and  either  personally 
serving  one  or  more  of  the  defendants,  or 
commencing  service  by  publication  within  90 
days  from  the  date  of  filing  the  complaint.  It 
is  apparent  that,  when  the  action  is  Initiated 
by  filing  the  complaint  for  service  by  publi- 
cation of  the  summons,  it  is  not  commenced, 
within  the  meaning  of  the  statute,  until  com- 
mencement of  service  by  publication;  that  is, 
the  act  of  filing  the  complaint  and  the  com- 
mencement of  service  by  publication  must 
both  exist  before  the  action  is  commenced,  and 
the  limitation  of  time  In  the  commencement 
of  service  by  publication  of  90  days  is  manda- 
tory. Therefore  the  determination  of  the  mo- 
tion to  quash  the  service  by  publication  of  the 
last  motion  in  effect  discontinues  the  action. 
In  other  words,  a  valid  service  of  summons 
by  publication  cannot  be  had,  unless  com- 
mencement by  publication  thereof  Is  begun 
within  90  days  from  the  date  of  filing  the  com- 
plaint.   Gribbon  v.  Freel,  93  N.  Y.  98. 

We  conclude  that  the  order  quashing  such 
service  is  appealable,  but,  upon  the  merits, 
the  Judgment  of  the  superior  court  must  be 
affirmed,  unless,  as  maintained  by  the  appel- 
lant, respondents  made  a  general  appearance 
In  their  motion  to  quash  the  service  of  sum- 
mons In  stating  the  second  reason  for  their 
motion.  Section  4886,  2  BaUlnger's  Ann. 
Codes  &  St.,  provides  what  is  deemed  an  ap- 
pearance by  defendant;  but  certainly  It  does 
not  specify  every  act  which  may  constitute  an 
appearance.  It  would  seem  that  the  mode  of 
appearance  mentioned  in  the  section  merely 
determines  that  when  a  defendant  has,  in  ci- 
ther of  the  ways  mentioned,  made  an  appear- 
ance, he  Is  entitled  to  notice  of  aU  subsequent 
proceedings.  Under  the  same  section,  a  spe- 
cial appearance  is  authorized,  and  the  de- 
fendant must  state  that  he  specially  appears, 
or  it  win  be  general.  The  test  as  to  whether 
an  appearance  Is  general  or  special  Is  usually 
the  relief  asked.  If  the  granting  of  the  re- 
lief requested  in  the  appearance  is  consistent 
with  a  want  of  Jurisdiction  over  the  person, 
the  defendant  may  appear  for  a  special  pur- 
pose, without  submitting  himself  to  the  Juris- 
diction of  the  court  for  any  other  purpose.  It 
is  evident  that  the  motion  to  the  jurisdiction 
made  by  defendants  (respondents)  was  per- 
sonal, and  the  relief  demanded  was  that  the 
service  of  the  summons  be  quashed,  l^he 
best-considered  authorities  appear  to  support 
this  conclusion.  Harkness  v.  Hyde,  98  U.  S. 
476;  Belknap  v.  Charlton  (Or.)  34  Pac.  758; 
Klngsley  v.  Railway  Co.  (Wis.)  6i  N.  W.  1036; 
Paxton  V.  Danlell,  1  Wash.  St.  19,  23  Pac.  441; 
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U.  S.  V.  American  Bell  Tel.  Co.,  29  Fed.  17. 
We  do  not  tbink  the  respondents  waived  a 
special  appearance  In  their  motion,  and  the 
Judgment  Is  affirmed. 

GOKBON,  C.  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur.  ANDERS,  J.,  concurs 
In  the  result. 


IZI  Wasb.  86) 

DOW  T.  DEMPSEY. 

(Supreme  Court  of  Washington.    April  22, 
1899.) 

FRAinHJI/BNI    CONVBTANCBS — PxBTHBBBHIP  —  RB- 
PLBVIN — CBABOB— APFBJLI. 

1.  On  the  issue  whether  a  transfer  was  a 
sale,  and,  if  so,  whether  it  was  bona  fide,  or  in 
the  interest  of  the  seller,  there  was  evidence  oi 
the  buyer's  good  faith,  of  the  seller's  indebted- 
ness to  her,  and  of  his  expressed  intention  to 
prefer  her,  and  a  telegram  authorizing  the  sel- 
ler's agent  to  act  as  he  saw  fit,  to  protect  the 
seller's  interest,  in  regard  to  transferring  the 
property.  'Beld,  that  a  charge  that,  if  the  trans- 
fer was  made  to  protect  the  seller's  interest,  it 
was  not  a  sole,  and  would  not  protect  the  buy- 
er, was  not  faulty,  as  holding  that  a  debtor 
could  not  prefer  a  creditor,  or  that  fraud  would 
aroid  the  sale,  though  not  participated  in  by 
the  buyer;  the  charge,  in  another  place,  cor- 
rectly stating  the  law  in  this  regard. 

2.  Where  two  persons  engage  in  a  joint  ad- 
renture,  one  to  furnish  capital,  and  the  other 
sicill  and  labor,  and  both  to  share  the  profits,  it 
is  a  partnership,  though  there  is  no  agreement 
as  to  sharing  losses;  the  law  presuming  such 
an  agreement. 

3.  A  party  not  asking  to  hare  a  charge  made 
more  specific  cannot  complain  that  it  is  too 
general. 

4.  Under  the  issue  whether  a  transfer  of 
property  was  a  sale,  and,  if  so,  whether  it  was 
bona  fide,  a  partnership  between  the  buyer  and 
seller  may  be  proved,  to  show  that  the  transfer 
was  void  as  to  creditors. 

5.  A  charge,  in  replevin  against  a  sheriff, 
that,  if  demand  was  made  after  defendant  had 
turned  the  property  over  to  a  receiver,  the  ac- 
tion would  not  lie,  is  not  erroneous  as  holding 
that  a  demand  was  always  necessary;  the  pre- 
ceding charge  having  distinctly  stated  wiien  a 
demand  is,  and  when  it  is  not,  necessary. 

6.  The  fact  that  in  replevin  the  value  of  the 
property  may  be  recovered,  in  case  delivery  can- 
not be  had,  does  not  change  it  to  an  action  in 
trover,  the  object  being  to  prevent  the  action 
becoming  ineffectual  by  reason  of  loss  or  trans- 
fer of  the  prt^erty  after  suit  brought;  and.  if 
it  develops  that  the  transfer  or  loss  occurred  be- 
fore suit  brought,  the  action  fails. 

7.  A  verdict  will  not  be  reversed  on  the 
ground  that  the  weight  of  the  evidence  is 
against  it. 

Anders,  X,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Pratber,  Judge. 

Action  by  Anna  M.  Dow  against  C.  G. 
Dempsey.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  appeals.    Attlrmed. 

Belden  &  Belden  and  Crow  &  Williams,  for 
appellant.  Charles  P.  Lund  and  Samuel  R. 
Stem,  for  respondent. 

PULLERTON,  J.  The  record  discloses  the 
foUowlng  facts:  For  some  time  prior  to  Feb- 
ruary 2,  1898,  one  H.  G.  Jeffers  was  running 
a  merchandise  store  in  the  city  of  Si>okane, 


Spokane  cotmty.  Wash.,  nnder  the  name  of 
the  Spokane  Notion  Company.  He  had  be- 
come heavily  involved  for  goods  purchased, 
and  also  claimed  to  be  owing  the  appellant, 
who  Is  his  mother-in-law,  some  $1,845  for 
money  borrowed.  Shortly  prior  to  the  date 
mentioned,  one  of  these  creditors  brought  an 
action  against  Jeffers  for  a  small  amount;  and 
Jeffers  consulted  an  attorney  as  to  the  best 
method  of  securing  the  appellant  in  theamuunt 
due  her,  suggesting  giving  a  bill  of  sale  or 
chattel  mortgage  covering  his  stock  of  goods 
and  fixtures.  Nothing,  however,  was  done  in 
this  regard,  and  Jeffers  left  shortly  after,  go- 
ing to  California,— for  what  purpose  is  not 
made  to  appear,— leaving  his  business  In 
charge  of  his  clerk.  On  Febniary  1,  1898, 
the  attorney  whom  Jeffers  had  consulted, 
learning  that  others  of  Jeffers'  creditors  were 
threatening  suits  and  attachments,  sent  him  a 
telegram  as  follows:  "Attachment  threaten- 
ed. Shall  we  deliver  stock  to  Mrs.  Dow  as 
your  agent?  Wire  answer."  To  this  Jeffers 
replied:  "You  have  consent  to  act  as  you 
see  fit  to  protect  my  Interest.  Deliver  stock 
as  suggested.  Wire  Los  Angeles,"  It  Is  not 
m.ide  entirely  clear  whether  the  attorney  rep- 
resenting Jeffers  called  on  the  appellant  prior 
or  subsequent  to  the  time  of  these  telegrams, 
but  It  Is  shown  that  he  procured  from  her  at 
some  time  the  written  evidences  of  appellant's 
claim  against  Jeffers.  On  the  morning  of 
February  2,  1808,  appellant  and  the  attorney 
went  to  the  store  of  Jeffers,  where  some  con- 
versation was  had  as  to  the  value  of  the 
goods,  and  as  to  the  amount  of  credit  .Teffers 
should  receive  for  the  transfer  of  the  stock. 
The  parties  agreed  upon  ?750,  and  the  clerk, 
at  the  reciuest  of  the  attorney,  handed  appel- 
lant the  key  to  the  store;  the  attorney  say- 
ing, "Mrs.  Dow,  1  deliver  you  this  entire 
stock  of  goods  and  fixtures.  In  consideration 
of  $750,  to  be  applied  upon  the  indebtedness 
of  Mr.  Jeffers."  The  appellant  assumed 
charge  of  the  property  at  once,  and  proceed- 
ed, with  the  clerk,  to  take  an  Inventory  of  the 
stock.  On  the  same  day  one  B.  Hart,  a  cred- 
itor of  Jeffers,  brought  an  action  against  him, 
I  In  which  an  attachment  was  Issued,  and  placed 
I  In  the  hands  of  the  respondent,  for  service; 
the  respondent  being  at  that  time  sheriff  of 
Spokane  county.  The  respondent  executed 
the  writ  by  levying  upon  the  stock  of  goods 
and  fixtures,  taking  them  from  the  posses- 
sion of  the  appellant.  On  the  4th  day  of  Feb- 
ruary, In  the  action  of  B.  Hart  against  Jeffers, 
the  plaintiff  applied  for  and  procured  the  ap- 
pointment of  a  receiver  for  the  attached  prop- 
erty. The  receiver  duly  qualified,  and  the  re- 
spondent, upon  the  order  of  the  court,  turned 
the  attached  property  over  to  him.  The  re- 
ceiver, pursuant  to  subsequent  orders  of  the 
court,  sold  and  disposed  of  the  property,  and 
on  the  26th  day  of  February,  1898,  filed  his 
report,  showing  the  sale  of  the  goods  by  him, 
the  payment  of  the  dalm  of  B.  Hart,  the 
costs  of  receivership,  and  a  balance  In  his 
hands  unexpended.    The  coart  approved  his 
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account,  and  directed  tbat  the  balance  be 
paid  to  the  clerk  of  the  court,  and  that  the 
receiver  be  discharged.  The  appellant  be- 
gan tbla  action  against  the  respondent  on  the 
19th  day  of  March,  1898,  to  recover  the  pos- 
session of  the  property  attached.  The  com- 
plaint alleges  ownership  of  the  property  by 
the  appellant;  its  value;  that  the  respondent 
wrongfully  and  without  appellant's  consent 
took  possession  of  the  same,  and  still  wrong; 
fully  and  without  her  consent  detains  it;  that 
before  the  commencement  of  the  action  she 
demanded  of  respondent  possession  of  the  per- 
sonal property,  which  demand  was  refused, 
—and  demands  Judgment  against  respondent 
for  the  recovery  of  the  possession  of  said 
personal  property,  or,  in  case  delivery  there- 
of cnnnot  be  had,  judgment  for  its  value; 
the  complaint  being,  in  form,  that  commonly 
used  in  this  state  for  the  recovery  of  sped&c 
personal  property.  The  respondent  answered, 
denying  generally  the  allegations  of  the  com- 
plaint, and,  for  a  separate  and  afilrmative 
defense,  alleged  that  the  property  attached 
was  the  property  of  Jeffers;  that  the  sale 
to  the  appellant  was  a  pretended  sale,  and 
made  for  the  purpose  of  placing  the  property 
beyond  the  reach  of  the  creditors  of  Jeffers; 
tbat  the  appellant  was  never  the  owner  of 
the  property  or  any  part  thereof,— and  set  out 
the  action  of  B,  Hart  against  Jetfers,  the  sei- 
zure of  the  property  under  writ  of  attachment 
issued  In  that  action,  the  appointment  of  the 
receiver,  the  delivery  of  the  property  attach- 
ed by  the  respondeat  to  the  receiver,  the  re- 
port and  accoimt  of  the  receiver,  Its  approval 
by  the  court,  and  the  receiver's  discharge;  al- 
leges tbat  appellant  had  full  notice  and  knowl- 
edge of  all  the  Bald  proceedings,  and  had 
made  no  claim  oi:  demand  upon  said  receiver 
for  any  of  said  property.  The  reply  of  the 
appellant  was  a  general  denial  of  the  new 
matter  contained  in  the  answer.  On  the  is- 
sues thus  made  a  trial  was  had,  which  result- 
ed In  a  verdict  and  Judgment  for  the  de- 
fendant. From  that  Judgment  this  appeal  is 
taken. 

The  appellant  assigns  error  upon  the  court's 
charge  to  the  jury.  The  parts  of  the  charge 
excepted  to  are  as  follows:  "I  charge  you 
that  if  the  transfer,  If  there  was  such  a  trans- 
fer, was  made  for  the  purimse  of  protecting 
the  Interest  of  Jeffers,  tbat  it  was  not  a  sale, 
and  would  not  protect  Mrs.  Dow  In  the  pos- 
session of  the  property,  or  protect  the  property 
from  the  attachment  of  creditors."  "I 
charge  you,  further,  that  If  Jeffers  was  to 
furnish  the  labor,  and  Mrs.  Dow  was  to  fur- 
nish the  capital,  and  then  they  two  were 
to  divide  the  profits  of  the  business,  that  that 
would  make  them  partners;  and  a  transfer 
from  Jeffers  to  Dow  would  not  protect  Mra 
Dow  in  the  possession  of  the  property,  nor 
protect  the  property  against  the  attachment 
of  creditors."  "I  charge  you,  providing  you 
should  find  that  the  property  did  at  that  time 
belong  to  the  plaintiff,  she  was  entitled  to  the 
possession.     If  you  should  find  from  the  evi- 


dence that  there  was  a  demand  made,  but  It 
was  made  after  Mr.  Dempsey  had  turned  the 
property  over  to  a  receiver,  and  that  at  that 
time  he  did  not  have  the  property  in  his  pos- 
session, and  could  not  have  responded  to  the 
demand,  then  you  will  have  to  find  for  de- 
fendant" 

1.  The  appellant  argues  that  the  first  of 
these  instrnctions  Is  erroneous  and  does  not 
correctly  state  the  law,  because  it  is  imma- 
terial what  Jeffers'  purpose  was  in  making  tbe 
transfer,  provided  the  appellant  acted  in  good 
faith,  and  was  herself  guilty  of  no  fraud;  th&t 
if  appellant  took  the  property  for  the  purpose 
of  paying  a  bona  fide  pre-existing  debt,  and 
no  secret  trust  existed  by  which  Jeffers  re- 
tained ownership  of  or  control  over  the  prop- 
erty, the  sale  is  valid,  notwithstanding  Jeffers 
may  have  had  some  Interest  to  protect  which 
Induced  him  to  make  the  transfer;  and  tbat 
the  effect  of  the  instruction  is  to  deny  tbe 
right  of  a  debtor  in  falling  circumstances  to 
prefer  a  creditor.  In  determining  whether 
the  charge  of  the  court  to  tbe  Jury  be  errone- 
ous, the  real  Inquiry  Is  not,  we  apprehend, 
what  construction  may  be  put  upon  the  lan- 
guage used,  but  la,  rather,  what  did  the  jury 
understand  tbe  court  to  mean  by  the  lan- 
guage used?  To  ascertain  this  meaning  an 
appellate  court  must  put  Itself  in  the  situation 
of  the  jury;  it  must  look  to  the  Issues  before 
the  jury,  to  the  evidence  offered  by  either 
party  upon  those 'issues,  and  to  the  charge  of 
the  court  as  a  whole.  la  the  present  case, 
whether  there  was  a  sale  from  Jeffers  to  ap- 
pellant, and  whether,  if  one  was  made,  it  was 
made  In  good  faith,  or  In  fraud  of  creditors, 
and  in  tbe  Interest  of  Jeffers,  were  questions 
directly  in  dispute,  on  which  the  appellant 
maintained  both  the  sale  and  the  good  faith 
of  the  ti'ansactlon,  and  the  respondent  con- 
tended to  the  contrary.  To  sustain  her  con- 
tention the  appellant  put  In  evidence  tbe 
telegrams  above  mentioned,  her  good  fallh, 
Jeffers'  indebtedness  to  her,  his  previously  ex- 
pressed desire  to  prefer  her  to  his  other  cred- 
itors, and  such  of  the  surrounding  clrctun- 
stancea  as  she  deemed  material.  These  tele- 
grams, it  will  be  noticed,  are  ambignous,  or 
at  least  capable  of  different  constructlcas. 
The  respondent  contended  that  the  very 
words  of  the  telegram  from  Jeffers  to  the  at- 
torney, "You  have  authority  to  act  as  you  see 
fit  to  protect  my  Interest,"  show  that  no  bona 
fide  sale  was  Intended,  but  that  the  only  au- 
thority meant  to  be  conferred  on  the  attorney 
was  authority  to  put  the  property  beyond  the 
reach  of  Jeffers'  creditors;  and  la  support  of 
this  he  put  in  evidence  the  indebtedness  of 
Jeffers,  as  well  as  his  conduct,  and  such  of 
the  circumstances  surrounding  the  transaction 
as  he  thought  to  bis  interest  It  thus  be- 
came the  duty  of  the  court  to  charge  the  jury 
upon  both  branches  of  this  issue.  This  the 
court  did,  using  the  following  language: 
"Now,  gentlemen,  I  charge  you  tbat  a  failing 
debtor  has  a  right  to  prefer  a  creditor,  if  it 
is  done  in  good  faith,  and  not  for  the  pm-pose 
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of  defrauding  otber  credltota.  I  charge  you, 
further,  that,  8o  far  aa  the  question  of  fraud 
Is  concerned.  It  would  not  make  any  differeace 
what  the  fraudulent  Intent  of  JeOers  was,  un- 
lees  yoa  find  from  the  evidence  that  Mrs.  Dow 
knew  of  that  fraudulent  intent,  and  partici- 
pated ia  the  fraud.  I  charge  you  that  the 
transfer  of  the  property  merely  to  Mrs.  Dow 
as  JeSers'  agent  would  not  be  such  a  sale 
as  would  protect  Mrs.  Dow  in  the  possession 
of  the  property,  or  protect  it  from  the  attach- 
ment of  creditors.  I  charge  yon  that  If  the 
transfer,  If  there  was  such  a  transfer,  was 
made, for  the  purpose  of  protecting  the  inter- 
est of  JeSers,  that  It  was  not  a  soie,  and 
would-  not  protect  Mrs.  Dow  in  the  possession 
of  the  property,  or  protect  the  property  from 
the  attachment  of  creditors."  From  this  It 
Is  evident  that  the  jury  could  not  have  under- 
stood the  court  to  mean,  by  the  paragraph  ex- 
cepted to,  that  a  debtor  in  failing  circumstan- 
ces could  not  prefer  a  creditor,  or  that  fraud 
on  the  part  of  J^ers,  not  participated  in  by 
the  appellant,  would  avoid  the  sale;  for  the 
court  charged  to  the  contrary,  in  plain  and 
express  language.  As  thus  narrowed,  the 
court's  language  becomes  plain.  It  simply 
announces  the  familiar  rule  that  the  transfer 
must  not  have  had  for  its  sole  purpose  the 
protection  of  Jeffers'  prc^erty  against  the 
claims  of  his  creditors. 

2.  The  second  Instruction  complained  of 
correctly  defines  a  partnership.  It  is  true,  no 
mention  la  made  of  losses  in  the  deSnltlon, 
but  this  does  not  render  it  incomplete.  If 
two  persons  agree  to  engage  in  a  joint  ad- 
venture, one  to  furnish  the  capital,  and  'the 
otber  the  skill  and  labor,  and  both  to  share 
the  profits,  the  law  presumes  an  agreement 
to  share  the  losses  also,  for  there  is  no  more 
reason  to  hold  that  the  one  should  bear  them 
than  the  other.  "Except  in  cases  specially 
provided  for  by  statute,  an  agreement  to  share 
profits,  nothing  being  snid  about  losses, 
amounts  prima  facie  to  an  agreement  to  share 
losses  also;  for  it  is  but  fair  that  the  chance 
of  gain  and  of  loss  should  be  taken  by  the 
tiame  persons,  and  it  is  natural  to  suppose  that 
such  was  their  Intention  If  they  have  said 
nothing  to  the  contrary."  Lindl.  Partn.  p. 
12.  It  Is  not  denied  that  an  agreement  may 
be  made,  by  the  terms  of  which  one  party 
may  furnish  another  a  certain  amount  of  capi- 
tal to  be  used  in  a  business  conducted  by  the 
other,  and  receive  as  compensation  for  the 
advancement  a  share  of  the  profits  of  the 
business,  without  creating  the  partnership  re- 
lation; nor  is  It  denied  that  a  clerk,  agent,  or 
employe  may  not  receive  a  fixed  proportion 
of  the  profits  of  a  business  as  compensation 
for  services,  without  becoming  a  partner  In 
the  enterprise.  Cases  of  this  kind,  however, 
do  not  change  the  rule  itself,  but  are  excep- 
tions to  it  arising  out  of  the  express  agree- 
ment of  the  parties.  It  is  further  contended 
that  this  Instruction  Is  erroneous  because 
there  was  no  evidence  before  the  jury  tend- 
ing to  show  that  appellant  had  any  interest 


in  the  business  conducted  by  Jeffers,  and  that, 
even  admitting  there  was  such  evidence,  the 
instruction  was  too  general,  in  that  it  did  not 
call  the  attention  of  the  jury  to  the  fact  that 
the  money  may  have  been  furnished  as  an 
advancement,  and  a  share  of  the  profits  taken 
In  lieu  of  Interest,  and  with  no  intent  to  create 
a  partnership.  We  cannot  agree  with  either 
contention.  There  was  undoubtedly  some  evi- 
dence before  the  jury  from  which  they  could 
have  found  that  the  appellant  was  a  partner 
In  the  business  conducted  by  JeSera.  And, 
while  it  would  have  been  proper  for  the  court 
to  have  called  the  jury's  attention  to  the  mat-, 
ter,  the  omission  of  which  is  complained  of. 
It  is  not  reversible  error  to  omit  to  do  so. 
"If  the  instruction  was  too  general  In  Its 
terms.  It  waa  the  duty  of  the  appellant  to  ask 
the  court  to  make  it  more  specific.  Instead  of 
merely  objecting  to  It  in  the  form  as  given." 
Anders,  J.,  In  Enoch  v.  Hallway  Co.,  6  Wash. 
393,  33  Pac.  966.  See,  also.  Box  v.  Kelso,  5 
Wash.  360,  31  Pac.  973;  Brown  v.  Porter,  7 
Wash.  327,  34  Pac.  1105.  The  question 
whether  or  not  there  was  a  sole  of  the  prop- 
erty from  Jeffers  to  appellant,  or.  If  one  was 
made,  whether  it  was  twna  fide  aa  to  cred- 
itors, was  directly  in  issue  by  the  pleadings. 
Under  these  issues  it  was  competent  to  prove 
a  partnership  in  the  property  between  the  par^ 
ties  making  and  receiving  the  transfer,  for 
the  purpose  of  showing  that  such  transfer  was 
void  as  to  creditors.  Hence  it  was  not  error 
for  the  court  to  give  the  Instruction  complain- 
ed of  because  without  the  pale  of  the  Issues. 

3.  Counsel  for  appellant  Insist  that  the  last 
of  the  Instructions  excepted  to  Is  erroneous 
foi'  the  reason  that  It  assumes  that  It  was  nec- 
essary for  appellant,  in  order  to  recover,  to 
prove  a  demand,  while  the  law  is  that  de- 
mand ia  necessary  only  in  those  cases  where 
the  holder  came  rightfully  in  possession  of 
the  property,  and  the  wrong  consists  In  de- 
taining the  property  after  his  right  to  the 
possession  has  ceased.  This  view,  we  think, 
mistakes  the  meaning  of  the  Instruction.  In 
the  paragraph  of  the  charge  Immediately  pre- 
ceding the  one  in  question,  the  trial  judge 
fully  and  clearly  stated  to  the  Jury  the  prin- 
ciples of  law  governing  cases  where  demand 
is,  and  where  It  is  not,  necessary.  There  the 
jury  were  distinctly  told  that  If  they  found 
from  the  evidence  that  the  appellant  was  In 
possession  of  the  property  at  the  time  the  re- 
spondent seized  it  under  the  writ  of  attach- 
ment, and  was  In  fact  the  owner  and  entitled 
to  the  possession  of  the  property,  such  seizure 
waa  wrongful,  and  no  demand  was  necessary 
In  order  to  enable  the  appellant  to  recover. 
It' Is  clear  from  thla  (and  it  seema  to  us,  also, 
from  the  very  language  of  the  Instruction 
complained  of)  that  the  trial  judge  meant  to 
announce  to  the  jury  the  rule  that  recovery 
cannot  be  had  in  this  form  of  action  unless  at 
the  time  the  action  was  commenced  the  prop- 
erty was  In  possession  of  the  respondent; 
giving  the  appellant  the  benefit  of  the  modifi- 
cation of  the  rule,  to  wit,  that  the  action  wlU 
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be  deemed  commenced  at  the  time  demand  Is 
made  for  the  return  of  the  property.  But 
counsel  say,  conceding  this,  the  instruction  is 
erroneous,  because  the  complaint  states  a 
cause  of  action  in  trover,  as  well  as  replevin, 
and  the  instruction  is  inapplicable  to  an  ac- 
tion in  trover.  This  instruction  is  not  er- 
roneous. The  primary  object  of  the  action  of 
claim  and  delivery,  under  the  Code,  is  to  re- 
cover the  possession  of  personal  property  in 
specie,  and  the  gist  of  the  action  is  the  wrong- 
ful detention  of  the  property  by  the  defend- 
ant. In  such  an  action  it  is  necessary  for  the 
-complainant,  in  order  to  state  a  cause  of  ac- 
tion, to  allege  that  the  property,  recovery  of 
which  Is  sought,  is  ■wrongfully  detained  by 
the  defendant.  Balllnger's  Ann.  Codes  &  St. 
§§  5418,  5419.  And  a  failure  to  prove  the 
allegation  must  of  necessity  be  a  fatal  va- 
riance. True,  the  action  has  as  its  secondary 
object  the  recovery  of  the  value  of  the  prop- 
erty In  case  delivery  cannot  be  had,  but  the 
purpose  of  this  is  to  prevent  the  action  from 
becoming  fruitless  or  ineffectual  by  reason  of 
the  property  being  lost,  destroyed,  or  disposed 
of  by  the  holder  after  action  brought  It  never 
becomes  the  primary  object  of  the  action,  nor 
does  it  change  the  action  Into  one  for  dam- 
ages for  the  tortious  taking  and  conversion  of 
personal  property.  That  a  distinction  exists 
between  actions  of  claim  and  delivery  under 
the  Code,  and  an  action  to  recover  damages 
for  the  tortious  taking  and  conversion  of  per- 
sonal property,  has  always  been  recognized 
by  this  court.  In  Dawson  v.  Baum,  3  Wash. 
T.  464,  IG  Pac.  46,  it  was  held  that,  for 
wrongs  of  the  character  here  complained  of, 
the  Injured  party  has  a  choice  of  remedies, 
among  which  are  enumerated  the  action  In 
the  nature  of  replevin  (the  present  action), 
and  trover  to  recover  the  value  of  the  prop- 
erty, and  that  Judgment  in  one  form  of  action 
Is  a  bar  to  relief  in  any  other.  This  case  was 
cited  with  approval  In  Scott  v.  McGraw,  3 
Wash.  St.  675,  29  Pac.  260,  and  the  rule  there- 
in announced  approved;  the  court  saying, 
"We  prefer  to  adopt  the  view  expressed  by 
the  court  in  Dawson  v.  Baum,  supra,  that  the 
plaintiff  may  have  a  choice  of  either  of  the 
remedies  provided  by  statute,  but  that  Judg- 
ment in  one  action  would  be  a  bar  to  relief  In 
the  other."  The  distinction  here  pointed  out, 
and  the  law  as  laid  down  in  the  charge  of  the 
court,  appear  to  be  abundantly  sustained  by 
authority.  In  Wells,  Repl.  §  134,  the  author 
says:  "It  Is  also  a  rule  In  replevin  that  the 
action  only  lies  against  a  defendant  who  Is 
in  possession  of  the  goods  at  the  time  demand 
is  made  or  suit  is  begun.  In  order  to  hold  a 
party  liable  for-  immediate  delivery  of  the 
goods,  he  must  have  the  actual  or  constructive 
possession  of  them  at  the  time,  so  that  be  can 
comply  with  the  demand  if  made,  or  with  the 
mandate  of  the  writ  for  delivery.  If  it  should 
Issue  against  him."  In  Cobbey,  Repl.  §  61, 
the  rule  is  stated  thus:  "To  enable  plaintiff 
to  maintain  an  action  for  the  recovery  of 
specific  personal  property,  the  defendant  must 


be  In  possession  thereof  at  the  commence- 
ment of  the  action.  Where  the  petition  al- 
leges that  the  defendant  Is  In  possession,  and 
the  proof  shows  the  contrary,  there  is  such  a 
variance  between  the  allegations  and  the 
proof  as  disables  plaintiff  from  recovering." 
Mr.  Pomeroy,  speaking  of  the  action  to  recov- 
er the  possession  of  chattels  under  a  code, 
aiys:  "The  common-law  rules  as  to  parties 
defendant  In  an  action  to  recover  possession 
of  chattels  have  not  been  in  any  manner  af- 
fected by  the  new  procedure.  Such  actions 
must  be  brought  against  the  party  or  parties 
in  actual  possession  of  the  chattel  demanded 
by  the  plaintiff.  If  this  actual  possession  is 
In  one,  he  must  be  the  sole  defendant;'  If  in 
two  or  more  Jointly  (as,  for  example.  In  a 
partnership),  they  must  all  be  made  defend- 
ants." Pom.  Code  Rem.  §  297.  In  the  case 
of  Willis  V.  De  Witt,  3  S.  D.  281,  52  N.  W. 
1090,  under  a  statute  almost  the  exact  coun- 
terpart of  our  own.  It  was  said;  "Our  Code 
of  Civil  Procedure  contains  provisions  govern- 
ing the  action  for  the  recovery  of  specific  per- 
sonal property  unlawfully  detained,  when  an 
immediate  delivery  Is  claimed  by  the  plain- 
tiff (sections  4972-4083);  and  the  fo«n  of  the 
verdict  (section  5063)  and  Judgment  (section 
5099)  are  given.  But  these  provisions  do  not 
recognize  any  distinction  between  an  action 
for  the  wrongful  taking  and  unlawful  deten- 
tion, simply.  The  evident  design  of  the  law- 
makers was  that  this  action  should  take  th'.> 
place  of,  and  be  substituted  for,  the  old  ac- 
tions of  replevin  and  detinue.  The  action  un- 
der the  Code  Is  based  upon  plalntlfTs  right 
to  tlie  possession,  and  the  unlawful  detention 
by  the  defendant  This  Is  made  quite  clear 
from  the  facts  required  to  be  stated  In  the 
I  affidavit  for  the  immediate  delivery  of  the 
property,  If  an  Immediate  delivery  is  claimed. 
The  affidavit  required  seems  to  be  the  same 
in  all  cases,  and  must  contain  the  s£atcment 
that  the  property  'Is  wrongfully  detained  by 
the  defendant.'  This  afiidavit  could  not  truth- 
fully be  made  by  a  party  unless  the  property 
was  actually  or  constructively  In  the  posses- 
sion or  under  the  control  of  the  defendant. 
We  are  clearly  of  the  opinion,  therefore,  that 
when  It  appears,  from  the  findings  of  a  ref- 
eree, verdict  of  a  Jury,  or  evidence  In  the 
case,  that  the  specific  property  sought  to  bo 
recovered  Is  neither  actually  nor  constructive- 
ly in  the  possession  or  under  the  control  of 
the  defendant  when  the  action  Is  commcnce<l, 
the  action  cannot  be  maintained  against  him.*' 
In  Gardner  v.  Brown,  22  Nev.  156,  37  Pac. 
240,  the  court  said:  "This  is  an  appeal  fnttn 
an  order  overi-uling  a  motion  for  a  new  trial. 
The  action  was  In  the  ordinary  form  of  claltu 
and  delivery,  under  the  statute,  for  tlje  recov- 
ery of  the  possession  of  a  certain  number  of 
cattle  and  horses  alleged  to  be  withheld  and 
detained  by  the  defendants.  The  answer  Jus- 
tifies the  taking  by  the  defendants,  one  of 
whom  Is  the  sheriff  of  Lyon  county,  under  an 
execution  against  J.  H.  Gardner,  a  son  of  the 
plaintiff,  as  his  property,  and  a  subsequent 
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sale  in  the  month  of  January,  1893,— two 
months  before  this  suit  was  commenced. 
The  proofs  showed,  without  question,  that  the 
cattle  were  sold  as  alleged  In  the  answer. 
Upon  these  facts  the  question  arises,  has  the 
plaintiff  established  a  cause  of  action  in  claim 
and  delivery  against  the  defendants?  In  or- 
der to  hare  established  his  case,  he  should 
have  shown  a  possession  of  the  demanded 
property  In  the  defendants,  as  be  had  alleged 
in  his  complaint.  The  detention  is  the  gist 
of  the  action,  and  recovery  of  the  possession 
of  the  property  Its  primary  object.  The  stat- 
ute has  provided  all  the  appliances  to  this 
end,  and  the  allegations  of  the  complaint  are 
consistent  with  this  view.  The  proofs  show 
a  fatal  variance,  and  the  requirement  of  the 
statute  that  the  complaint  shall  contain  a  log- 
ical statement  of  the  facts  constituting  the 
cause  of  action  has  been  disregarded."  Oth- 
er cases  sustaining  the  rule  announced  In  the 
charge  of  the  court  are  the  following:  Davis 
V.  Van  De  Mark,  46  Kan.  130,  25  Pac.  589; 
Moses  V.  Morris,  20  Kan.  208;  Riciotto  v. 
Clement,  94  Cal.  105,  29  Pac.  414;  Haughton 
V.  Newberry,  69  N.  C.  456;  Aber  v.  Bratton, 
00  Mich.  357,  27  N.  W.  564;  Hall  v.  White, 
IOC  Mass.  599;  Depriest  v.  McKinstry,  38 
Neb.  194,  56  N.  W.  806;  Mitchell  v.  Roberts, 
50  N.  H.  486;  Feder  v.  Abrahams,  28  Mo. 
App.  454;  Coffin  v.  Gephftrt,  18  Iowa,  256. 

The  appellant  also  urges  that  there  was  no 
evidence  before  the  Jury  tending  to  Impeach 
the  good  faith  of  the  sale,  and  that  her  mo- 
tion for  a  new  trial  should  have  been  granted. 
We  have  carefully  examined  the  record,  and 
thinic  that  upon  the  whole  of  the  Issues  there 
was  a  substantial  dispute  in  the  testimony. 
The  weight  of  the  evidence  was  a  question 
for  the  jury,  and  this  court  Is  not  authorized 
to  reverse  their  finding,  even  though  we 
might  conclude  that  the  weight  of  the  evi- 
dence was  against  their  conclusion.  The 
Judgment  Is  affirmed. 

GORDON,  0.  J.,  and  REAVIS  and  DUN- 
BAR, JJ.,  concur.    ANDERS,  J.,  diiisents. 


(21  Waab.  147) 

BROWNE,  Superintendent,  t.  GE.1R. 

(Supreme  Court  of  Washington.    May  8,  1899.) 

SCHOOLS    AND    SCHOOL    DISTRICTS— REVOCA- 
TION OF  CBHTIFICATES— SUFFICIENT 
CAUSE— WRIT  OF  REVIEW. 

1.  2  Ballinger's  Ann.  Codes  &  St.  §|  5740- 
5751,  provide  that  a  writ  of  review  may  be 
granted  where  an  inferior  tribunal  or  board  ex- 
ercising judicial  functions  has  exceeded  its  juris- 
diction, or  to  correct  an  erroneous  or  void  pro- 
ceeding; and  on  a  hearing  the  court,  under  sec- 
tion 5749,  may  determine  whether  there  was  any 
competent   proof   of  the   facts   necessary   to   be 

§  roved  in  order  to  authorize  the  making  of  the 
etermination.  Held,  that  a  proceeding  before  a 
superintendent  of  public  instrnction  to  revolce  a 
teacher's  certificate,  being  judicial,  may  be  re- 
viewed by  certiorari  on  tlie  facts,  though  the 
proceBS  is  apparently  regular. 

2.  Under  1  Ballinger's  Ann.  Codes  &  St.  $ 
2418.  authorizing  the  revocation  of  a  teacher's 
certificate  for  sufficient  cause,  certificates  prop- 


erly issued  cannot  be  revoked,  because  the  holder 
in  endeavoring  to  obtain  another  certificate  vio- 
lated the  rules  prescribed  by  the  board  of  edu- 
cation, and  was  guilty  of  other  improper  conduct 
relative  to  bis  examination,  not  involving  moral 
turpitude,  since  "eufflcient  cause"  must  be  such 
as  affects  the  holder's  profession  as  a  teacher. 

Appeal  from  superior  court.  Pierce  county'; 
Thomas  Carroll,  Judge. 

Proceeding  before  Frank  J.  Browne,  super- 
intendent of  public  instruction,  against  Eliza- 
beth C.  Gear  for  revocation  of  certificates. 
Tliere  was  an  order  revoking  the  certificates, 
and  defendant  obtained  a  writ  of  review  from 
the  superior  court,  and  from  a  Judgment  for 
defendant  said  Frank  J.  Browne  appeals.  Af- 
firmed. 

Thomas  M.  Vance,  for  appellant.  John  C. 
Stallcup  and  J.  W.  A.  Nichols,  for  respondent. 

REAVIS,  J.  On  the  19th  of  October,  1897, 
the  state  superintendent  of  public'  Instruction 
notified  the  defendant  that  charges  had  been 
made  In  his  office  relating  to  irregularities  on 
her  part  at  a  teachers'  examination  held  at 
Tacoma  In  August,  1897,  and  the  charges  were 
specified  aa  follows:  '"Violation  of  rules  pre- 
scribed by  the  state  board  of  education  for 
examination  for  common  school  certificates. 
Violation  of  rule  8:  'Applicants  who  are  ab- 
sent at  the  opening  of  the  examination  must 
not  be  admitted,  except  for  the  remaining  sub- 
jects of  the  program.'  Violation  of  rule  9: 
'Superintendents  shall  distribute  questions  on 
a  given  subject  to  all  at  the  same  time,  and 
no  recess  shall  be  allowed  until  the  subject 
is  completed.'  Also  general  charges:  Sub- 
mission to  office  of  public  Instruction  of  pa- 
pers which  were  not  written  during  the  period 
of  the  program  prescribed  by  the  state  board 
of  education,  and  attempt  to  secure  a  first-' 
grade  certificate  contrary  to  the  rules  pre- 
scribed for  such,  as  a  matter  of  political  fa- 
vor. Statements  contrary  to  fact  to  the 
school  directors  and  others,  that  a  first-grade 
certificate  had  l>een  issued  to  defendant  by 
the  superintendent  of  public  Instruction,  such 
statements  having  been  made  with  a  definite 
knowledge  that  such  an  act  would  have  been 
contrary  to  the  law.  Attempt  to  gain  access 
to  the  questions  prescribed  for  the  examina- 
tion that  answers  to  questions  might  be  pre- 
pared previous  to  the  examination  hour." 
Defendant  was  notified  that  a  hearing  xipcm 
the  charges  would  be  bad  at  the  office  of  the 
county  superintendent  of  Pierce  county,  in 
Tacoma,  on  the  10th  of  OctolJer,  1897,  at 
which  time  evidence  would  be  submitted,  and 
It  would  then  be  determined  whether  suffi- 
cient cause  existed  to  Justify  the  revocation 
of  the  teacher's  certificates  held  by  defend- 
ant, for  unprofessional  conduct  Counsel  for 
defendant  appeared  at  the  time  mentioned, 
and  there  was  a  continuance  by  consent  and 
thereafter  evidence  was  heard  by  the  super- 
intendent of  public  Instruction,  and  he  then 
adjudged,  from  the  evid:  nee  given  at  the  hear- 
ing, that  the  defendant  had  been  guilty  of  un- 
professional conduct:  and  two  common  school 


Digitized  by 


Google 


«5T  PACIFIO  REPORTEE. 


(Wash. 


certlflcstes  held  by  defendant  were  revoked. 
Application  was  thereupon  made  by 'defendant 
to  the  superior  court  of  Pierce  county  for  a 
writ  of  review,  which  was  granted,  directing 
that  the  testimony  and  all  ofBclal  records  of 
the  proceedings  before  the  superintendent  of 
public  instruction  be  certified  to  the  court. 
In  the  meantime  the  superintendent  was  re- 
strained from  canceling  the  certificates  of  the 
defendant,  and  thereafter,  upon  a  trial,  judg- 
ment was  awarded  in  favor  of  the  defendant, 
and  the  superintendent  of  instruction  pro- 
hibited from  canceling  her  certificates.  From 
the  judgment  of  the  superior  court,  the  super- 
intendent of  public  Instruction  has  appealed, 
and  two  errors  are  assigned  here,— that  the 
court  had  no  power  to  review  the  facts  where 
the  process  had  apparently  been  regular,  and 
ttiat  the  court  erred  in  adjudging  that  the 
facts  did  not  show  cause  for  the  cancellation 
of  the  certificates. 

Sections  6T40  to  5751,  incinsive,  2  BalUnger's 
Ann.  Codes  &  St.,  define  the  writ  of  certiorari 
or  review.  It  may  be  granted  by  the  court 
when  an  inferior  tribunal,  board,  or  officer  ex- 
ercising judicial  functions  has  exceeded  the 
jurisdiction  of  such  officer,  or  one  acting  il- 
legally, or  to  correct  an  erroneous  or  void 
proceeding,  or  a  proceeding  not  according  to 
the  course  of  the  common  law,  and  there  is  no 
appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy  at  law. 
When  a  full  return  has  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as 
may  attend  for  that  purpose,  and  may  there- 
upon give  judgment,  either  affirming,  annull- 
ing, or  modifying  the  proceedings  below.  Un- 
der section  5749,  supra,  among  the  questions 
involving  the  merits  to  be  determined  by  the 
court  upon  the  bearing  are  "whether  there 
was  any  competent  proof  of  all  the  facts 
necessary  to  be  proved  In  order  to  authorize 
the  making  of  the  determination,  and.  If  there 
was  such  proof,  whether  there  was,  upon  all 
the  evidence,  such  a  preponderance  of  proof 
against  the  existence  thereof  as  rendered  in 
an  action  in  a  court,  triable  by  a  jury,  would 
be  set  aside  by  the  court  as  against  the 
weight  of  evidence."  The  authority  to  re- 
voke a  teacher's  certificate  Is  found  In  section 
2418,  1  BalUnger's  Ann.  Codes  &  SL:  "Any 
certificate  named  In  this  title  may  be  revoked 
by  the  authority  entitled  to  grant  the  same 
upon  the  determination  of  sufficient  cause, 
after  the  bolder  thereof  shall  have  been  given 
an  opportunity  of  being  heard."  It  is  evi- 
dent that  the  proceedings  under  this  section 
of  the  statute  are  judicial  in  their  nature,  and 
the  superintendent  of  public  Instruction  is 
clothed  with  quasi  Judicial  powers  by  stat- 
ute, and  the  power  to  revoke  must  be  exer- 
cised under  the  same  limitations,  precautions, 
and  sanctions  as  any  other  judicial  proceed- 
ings. Mechem,  Pub.  Off.  f  455.  And  the 
question  of  the  regularity  of  such  proceedings 
was  always  open  to  review  in  the  courts.  It 
is  also  apparent  that  such  proceedings  before 
tba  superintendent  of  public  instruction,  under 


the  statute,  ore  subject  to  review  by  the  stat- 
ute defining  certiorari  and  review.  2  Bai- 
linger's  Ann.  Codes  &  St,  supra.  Statutes 
frequently  declare  what  cause  shall  t>e  deem- 
ed sufficient  It  will  be  observed,  however, 
that  section  2418,  supra,  authorizes  the  revo- 
cation for  "sufficient"  cause,  but  does  not  de- 
fine the  cause.  The  cause  assigned  and  found 
by  the  superintendent  of  public  Instruction 
here  Is  unprofessional  conduct  Mechem, 
Pub.  Off.  {  457,  observes,  of  the  removal  of 
officers:  "Where  the  removal  is  to  be  for  of- 
ficial misconduct,  •  •  •  the  misconduct 
which  shall  warrant  a  removal  of  the  officer 
must  be  such  as  affects  his  performance  of  his 
duties  as  an  officer,  and  not  such  only  as  af- 
,  fects  his  character  as  a  private  IndividuaL 
In  such  cases  It  is  necessary  'to  separate  ttie 
character  of  the  man  from  the  character  of 
the  officer,'"— and  cites  several  cases  sup- 
porting the  text 

From  the  record  it  might  at  first  be  im- 
plied that  the  defendant's  certificates  were 
impeached  for  fraud  In  the  examinations  upon 
which  they  were  Issued;  but  a  further  in- 
spection of  the  charges  and  evidence  shows 
that  at  least  one  of  these  certificates  was 
properly  Issued  some  time  before,  and  about 
it  there  was  no  question  arising  upon  the 
manner  or  conduct  of  the  defendant  at  the 
examination;  and  it  does  not  appear  that  the 
second  certificate  which  was  revoked  had  any 
element  of  fraud  in  its  procurement  Thus 
these  certificates  were  valid,  and  vested  cer- 
tain valuable  rights  in  the  defendant,  of 
which  she  conld  not  be  deprived  without  a 
trial  upon  notice  and  hearing  and  determina- 
tion of  sufficient  cause.  Such  cause,  in  the 
absence  of  a  definition  in  the  statute,  would 
seem  to  be  such  misconduct  relatbig  to  her 
duties  as  a  common  school  teacher  as  would 
justify  the  revocation  of  her  right  to  teach; 
that  Is,  either  such  incompetency  In  her  voca- 
tion in  and  about  the  school  as  made  her  un- 
fit for  the  station,  or  violations  of  rules  in 
teaching,  etc.,  or  such  moral  turpitude  out- 
side her  profession  as  would  recoil  on  ber 
efficiency  in  ber  work,  and  Injure  the  school. 
The  charges  and  evidence  relative  to  violation 
of  rules  established  by  the  board  of  public 
education  for  examination  of  teachers  do  not 
evince  a  sufficient  degree  of  moral  tiirpitude. 
It  appears  that  the  defendant  was  very  de- 
sirous of  securing  a  first-grade  certificate,  and 
that  there  were  two  branches,  algebra  and 
physics,  which  she  did  not  feel  sure  of  a  suc- 
cessful examination  uiton.  She  had  a  conver- 
sation with  one  of  the  board  of  examination, 
if  not  others,  about  this,  and  frankly  express- 
ed her  doubts.  She  also  asked,  perhaps,  for 
certain  favors  and  certain  variations  of  the 
rules  in  her  behalf,  and  she  afterwards  Ir- 
regularly forwarded  examination  papers  upon 
one  of  those  branches,  with  questions  and  an- 
swers, to  the  superintendent  of  public  Instruc- 
tion. She  also  remarked  to  one  of  the  board 
of  examination,  a  lady,  that  she  had  consider- 
able political  influence  with  the  coimtj^  super- 
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Intendent,  and  thought  that  would  assist  her 
In  procuring  a  first-grade  certificate.  But  she 
did  not  receive  a  first-grade  certificate.  This 
expression  was  perhaps  an  Impropriety,  under 
the  circumstances.  It  did  not  eTlnce  any 
moral  turpitude.  She  seems,  also,  to  have  In- 
formed an  officer  of  the  board  of  directors 
that  she  had  gotten  a  first-grade  certificate, 
and  thereby  claimed  a  promotion  In  the  school. 
But  this,  when  seen  In  its  true  color,  clearly 
was  more  the  expression  of  an  opinion  or  a 
hope  than  the  statement  of  an  absolute  fact, 
because  the  one  to  whom  she  was  talking 
readily  had  at  hand  the  opportunity  to  ascer- 
tain whether  a  first-grade  certificate  had  been 
issued  to  the  defendant 

It  may  be  said,  upon  a  reylew  of  this  record, 
that  there  appears  to  be  but  little,  except  pos- 
sibly some  impropriety,  in  the  charges,  or  any- 
thing affecting  the  defendant  In  her  profes- 
sion of  teaching;  and  she  cannot  be  deprived 
of  a  valuable  vested  right  for  mere  Inconsid- 
erate language  or  slight  Impropriety  of  con- 
duct. The  teacher,  outside  of  her  profession- 
al obligations,  possesses  the  ordinary  personal 
rights  and  freedom  that  other  persons  do,  the 
same  social  privileges  and  the>  same  right  to 
discussion  of  public  questions  at  proper  times 
and  places.  We  are  satisfied  that  the  con- 
clusion of  the  superintendent  of  public  In- 
struction In  this  proceeding  was  error,  and 
the  Judgment  of  the  superior  court  Is  affirmed. 

GORDON,  C.  J.,  and  ANDERS  and  FUL- 
L.ERTON,  JJ.,  concur. 


(21  Wash.  63) 

STATE  V.  WEBSTER. 

(Supreme  Court  of  Wariiington.    April  18* 
18d9.) 

MURDER  —  BVIDENGE  —  CONFESSION  —  DYING 
DECLARATION— EXHIBITS  IN  JURY  ROOM. 
1.  The  defendant  came  to  the  house  where 
deceased  lived  with  her  husband,  looking  for 
work,  and  the  husband  engaged  him  at  a  stip- 
ulated price.  The  wife  and  two  little  girls  slept 
in  the  kitchen,  and  the  husband,  a  son,  and  de- 
fendant slept  in  a  room  separated  from  the 
kitchen  by  the  parlor.  About  10  minutes  after 
they  had  retired  defendant  complained  of  be- 
ing warm  and  thirsty,  and  the  hosband  told 
him  to  open  a  window,  and  that  he  could  find 
drinking  water  in  the  Ititchen.  He  went 
through  the  kitchen,  and  outside,  for  water,  and, 
returning,  wakened  deceased,  and  asked  her  if 
he  could  stay  in  bed  with  her;  whereupon  she 
ordered  him  out  of  the  room,  and  locked  the 
doors.  He  returned  to  the  room  where  the  hus- 
band was  and  said  he  wanted  to  take  some 
medicine,  and  was  told  where  he  could  find  a 
spoon.  He  asked  the  husband  to  talse  some 
of  the  medicine,  and,  upon  his  refnsal,  remark- 
ed that  he  had  taken  it.  He  then  returned  to 
the  kitchen,  and  attempted  to  go  in  again,  but, 
finding  the  door  locked,  demanded  his  hat  and 
coat,  which  were  in  the  kitchen,  and  deceased 
told  him  to  go  back  to  bed.  and  that  he  could 
get  them  in  the  morning.  He  then  went  out  of 
the  bouse,  and  lowered  a  window  in  the  kitchen, 
and  demanded  his  hat  and  coat,  and  said  that 
he  wonlil  pro  to  Cheney.  Deceased  told  him 
she  would  pass  him  his  hat  and  coat  through 
the  window,  and  while  she  was  doing  so  be  shot 
her.     After  the  shooting  he  returned  to  the 


room  where  he  had  been  sleeping,  and  asked  the 
husband,  who  was  in  the  kitchen  with  his  wife, 
"Who  has  been  shooting?'  to  which  the  hus- 
band replied,  "We  know  well  enough.''  UtUl, 
that  the  conversations  between  defendant  and 
decedent  and  her  husband  were  so  closely  con- 
nected with  the  main  fact  charged,  and  tended 
so  directly  to  show  the  intention  of  the  defend- 
ant, as  to  justify  receiving  them  in  evidence. 

2.  In  the  absence  of  evidence  that  a  confes- 
sion was  made  under  the  influence  of  fear  pro- 
duced by  threats,  it  is  for  the  jury  to  determine 
its  weight  and  valne,  under  2  Ballinger's  Ann. 
Codes  &  St.  §  es>i2,  which  provides  that,  a  con- 
fession of  a  defendant  may  be  given  in  evi- 
dence aginst  him,  except  when  made  under  the 
influence  of  fear  produced  by  threats. 

3.  Evidence  that  defendant  purchased  a  bot- 
tle of  cantharides  on  the  day  of  the  homicide, 
that  he  knew  it  excited  sexual  passions,  and 
what  constituted  a  doee;  that  he  had  a  bottle 
on  his  person  when  arrested;  that  be  offered 
some  of  it  to  decedent  and  her'  husband  on  the 
night  of  the  homicide,  at  the  same  time  pre- 
teilding  to  take  some  himself;  that  before  go- 
ing to  decedent's  house  he  was  drinking  at  a 
saloon,  and  exhibited  a  revolver,  and  said  he 
was  going  to  get  even  with  some  Swedes;  that 
decedent  and  her  husband  were  Swedes;  and 
that  just  prior  to  the  shooting  he  attempted 
to  have  sexual  intercourse  with  decedent, — is 
competent,  in  a  prosecution  for  the  murder,  to 
show  premeditation  and  the  vicious  motives 
which  actuated  him,  as  well  as  his  responsibili- 
ty, where  the  defense  was  insensibility  produced 
by  the  liquor  end  the  drug  at  the  time  of  the 
shooting. 

4.  Under  2  Ballinger's  Ann.  Codes  &  St.  i 
6004,  which  provides  that  the  jury  may  take 
to  their  consultation  room  the  pleadings  in  the 
case,  and  all  papers  which  have  been  received 
as  evidence  on  the  trial,  except  depositions,  etc., 
a  jury  may  talce  with  them  to  the  jury  room 
a  bottle  of  whisky  and  a  bottle  containing  a 
drug,  which  have  been  properly  introduced  in 
evidence,  and  which  were  explanatory  of  the 
evidence  of  witnesses. 

5.  A  statement  identifying  defendant  as  her 
assailant,  made  by  decedent  immediately  after 
she  was  shot,  when  she  thought  she  was  about 
to  die,  and  so  stated,  is  admissible  as  a  dying 
declaration,  though  declarant  lived  for  a  couple 
of  days  thereafter. 

6.  On  cross-examination  of  a  state's  witness  in 
a  prosecution  for  murder,  it  appeared,  although 
testifying  from  independent  recollection,  he  had 
a  stenographer's  transcript  of  decedent's  dying 
declaration  in  his  pocket.  He  testified  inde- 
pendently of  the  transcript,  and,  upon  examina- 
tion by  defendant's  counsel,  stated  that  it  was 
substantially  correct.  Defendant  offered  the 
transcript  in  evidence,  and  it  was  taken  to  the 
jury  room  by  the  jury.  ffeW,  not  reversible 
error. 

Appeal  from  superior  court,  Spokane  county; 
Leander  H.  Prather,  Judge. 

George  Webster  was  convicted  of  murder 
in  the  first  degre:^,  and  appeals.    AfiSrmed. 

Del  Gary  Smith  and  James  E.  Fentoo,  for 
appellant.  John  A.  Pierce,  Pros.  Atty.,  for 
the  State. 


REAVIS,  J.  Defendant  was  convicted  of 
murder  In  the  first  degree.  He  was  a  farm 
laborer,  and  had  for  several  years  been  em- 
ployed on  farms  in  different  portions  of  Spo- 
kane county.  In  the  year  1S96  be  had  been  on 
the  farm  of  the  husband  of  the  deceased,  Lise 
C.  Aspland,  stayed  all  night,  In  the  evening 
assisted  the  deceased  in  milking  some  cows, 
and  in  the  morning  rendered  her  husband  like 
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assistance.  In  May,  ISO",  the  deceased,  her 
husband,  Andrew  Aspland,  and  three  chUdren 
resided  on  a  farm  alK>ut  four  miles  northwest 
of  Cheney.  About  midnight,  or  early  in  the 
morning  of  the  7th,  the  homicide  was  com- 
mitted. On  the  previous  day  the  defendant 
was  In  the  town  of  Cheney,  and  while  there 
dranl:  liquor  in  several  saloons.  The  extent 
to  which  he  was  under  the  Influence  of  liquor 
while  in  Cheney  and  when  he  left  there  Is  not 
clear  from  the  evidence.  About  7  o'clock  in 
the  evening  defendant  was  ordered  by  a  con- 
stable In  Cheney  to  leave  the  town.  In  com- 
pany with  another  man,  whose  name  seems  to 
be  unknown,  defendant  left  Cheney,  going  in 
a  westerly  direction.  They  separated  before 
the  defendant  arrived  at  Aspland's,  which  was 
about  9  o'clock  in  the  evening.  Defendant, 
upon  arriving  at  Aspland's,  desired  admission 
to  the  house,  was  received,  and  was  recog- 
nized by  a  son  of  Aspland,  about  13  years  of 
age.  He  was  not  at  first  recognized  by  Asp- 
land. The  family  were  at  the  time  in  the 
kitchen,  a  large  room  where  there  was  a 
bed.  There  were  the  deceased,  two  daughters, 
one  aged  13  and  the  other  11,  and  the  son, 
aged  13.  It  was  rainy  and  stormy  during 
the  night.  Defendant  had  with  him  a  pint 
bottle  of  whisky,  only  partially  filled.  He 
offered  a  drink  of  the  whisky  to  Aspland,  the 
hnsband,  who  accepted  the  Invitation,  and 
tasted  the  whisky.  lie  also  offered  the  whis- 
ky to  the  deceased,  who  likewise  tasted  it. 
He  then  drank  himself.  Defendant  stated 
that  be  was  looking  for  work,  and  Aspland 
said  he  desired  a  farm  band,  and  employed  de- 
fendant at  a  stipulated  price.  An  ordinary 
conversation  about  farming  and  similar  topics 
then  took  place,  when,  about  11  o'clock,  the 
family  and  defendant  all  retired  for  the  night; 
the  deceased  and  her  two  little  girls  occupying 
•  the  bed  in  the  kitchen,  the  defendant.  Aspland, 
and  the  little  boy  leaving  the  kitchen,  going 
through  an  adjoining  room,  called  the  "par- 
lor" by  some  of  the  witnes.<!e8,  to  a  bedroom 
adjoining  the  parlor,  and  all  retiring,  the  de- 
fendant being  the  last  one  who  retired.  In  the 
room  with  Aspland,  and  himself  putting  out 
the  light.  Within  some  10  minutes  after  they 
retired  the  defendant  complained  of  being 
warm,  and  was  told  by  Aspland  to  open  a 
window,  which  he  did.  He  then  remarked 
that  he  wanted  a  drink  of  water,  and  was 
told  by  Aspland  that  he  would  find  water  in 
the  rear  of  the  kitchen.  He  went  through 
the  kitchen,  and  outside,  for  water.  On  re- 
turning, he  passed  through  the  kitchen,  and 
caught  or  squeezed  the  arm  of  one  of  the 
little  girls,  who  seemed  to  be  asleep,  and  who 
cried  out  and  w^as  frightened.  Ho  was  told 
by  the  deceasetl  to  leave  the  room,  but  he 
then  asked  the  deceased  If  he  might  not  stay 
In  bed  with  them.  He  was  ordered  out,  and 
went  and  retired  to  the  bed  he  had  left  The 
deceased,  after  the  occurrence,  arose,  and 
lighted  a  lamp,  and  locked  the  two  doors  to 
the  kitchen.  The  defendant,  a  short  time 
after  he  returned  to  bed  with  Aspland,  arose. 


and  said  be  desired  to  take  some  medicine, 
and  was  told  where  he  could  find  a  spoon. 
He  got  the  spoon,  and  poured  out  his  medl-    * 
cine,  spilling  some  on  the  pillow  of  the  bed. 
He  also  offered  some  of  this  to  Aspland,  who 
declined  to  take  any.     Defendant  remarked 
that  he  had  taken  it  himself.    Then  he  re- 
turned through  the  parlor  to  the  kitchen  door, 
and  attempted  to  go  In  again,  but  found  the 
door  locked,  and  then  demanded,  that  his  hat 
and  coat,  which  had  been  left  in  the  kitchen 
before  he  retired,  be  given  to  him.    He  was 
told  by  the  deceased  to  go  back  to  bed,  and  he 
could  get  them  In  the  morning.    He  then  went 
out  of  the  room,  on  the  outside,  and  around 
to  a  window  of  the  kitchen,  lowered  the  win- 
dow, and  demanded  his  hat  and  coat,  stating 
that  he  would  then  go  to  Cheney.    The  de- 
ceased told  him  she  would  hand  him  his  coat 
and  hat  through  the  window,  and  thereupon 
placed  his  hat  upon  a  broom,  and  passed  It 
through  the  top  of  the  window  to  him,  and 
reached  for  the  coat,  and  was  in  the  act  of 
passing  It  over  the  window,  when  defendant 
shot  through  the  window  with  a  revolver  pis- 
tol, the  ball  striking  the  deceased  In  the  abdo- 
men, and  fatally  wounding  her.    Immediately 
after  the  shot  was  heard  the  husband  and  son 
came  Into  the  kitchen,  the  door  of  which  was 
unlocked  by  the  deceased  for  them  to  enter, 
^nd  deceased  exclaimed  that  she  was  shot 
fatally,  and  stated  by  whom  the  shot  was 
fired,  and  Implored  her  husband  to  take  the 
children  upstairs,  or  they  would  all  be  killed: 
that  defendant  would  shoot  again.    The  bus- 
band  thereupon  took  the  children  Into  an  tip- 
per room,  and  returned  to  the  kitchen  with 
'■  deceased.    Deceased  was  In  agony  and  prayer, 
I  In  view  of  approaching  death,  and  her  bus- 
band  remained  in  the  room  with  her,  but  ob- 
served the  defendant  back  again  In  the  parlor 
or  bedroom  striking  a  match.    The  defendant 
said,  "Who  has  been  shooting?"    Tiie  husbaml 
said,  "We  know  well  enough."    The, defend- 
ant then  returned  to  bed,  add  remained  there 
until  arrested.     The  husband  shortly  after- 
wai'ds  brought  the  children  again  Into    the 
kitchen,  where  tlieir  mother  was,  and  went  to 
a  neighbor's,  not  far  off,  where  a  physician 
was  sent  for,  and  also  two  oflScers  at  Cheney, 
who  came  to  the  residence  of  deceased  at  early 
dawn,  and  took  the  defendant  into  custody. 
Defendant,  after  he  was  taken  Into  custody, 
was  taken  into  the  kitchen,  where  the   de- 
ceased was  lying  upon  her  bed,  and  she  then 
stated  he  was  the  man  who  shot  her,    and 
he  also  stated  that  he  was  sorry  for  It.     The 
defendant  afterwards,  while  in  the  custody  of 
the  officers,  admitted  that  he  shot  the    de- 
ceased.    The  defendant,  at  a  Cheney    drag 
store,  had  bought  a  bottle  of  cantharldos.  and 
also  one  of  saxcllne  or  vaseline,   which    he 
carried  to  the  Aspland  residence  with    him; 
and  he  had  also  a  half  pint  bottle  of  whisky 
In  his  coat  pocket  In  addition  to  the   bottle 
from  which  he  offered  the  drink  to  Aspland 
and  wife.    The  bottle  of  whisky,  the   bottles 
of  cantharldes  and  vaseline,  and  alao   a  38- 
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caliber  revolver,  were  upon  his  person,  and 
were  taken  possession  of  by  the  oflacers  and 
produced  at  the  trial.  Mrs.  Aspland  died  on 
the  second  day  after  her  removal  to  Medical 
Lake  hospital,  where  a  surgical  operation  had 
been  performed  upon  her.  The  death  was 
occasioned  by  the  revolver  shot  In  the  abdo- 
men. 

1.  Numerous  assignments  of  errors  are 
brought  here  by  counsel  for  defendant  They 
have  been  carefully  examined,  and  only  those 
which  are  deemed  material  In  the  review  of 
the  case  will  be  mentioned.  The  indictment 
was  good,  under  the  doctrine  heretofore  an- 
nounced by  this  court.  The  law  was  fairly 
stated,  as  applicable  to  the  case,  in  the  la- 
stractions  of  the  court  to  the  Jury,  and  no 
reversible  error  is  perceived  in  the  rulings  of 
the  court  in  the  sdectlon  of  the  Jurors.  The 
conversation  between  the  deceased,  her  hus- 
band, and  the  defendant  prior  to  the  shooting 
was  admitted  on  the  trial,  over  the  objection 
of  defendant's  counsel.  It  is  contended  that 
such  conversation  was  not  a  part  of  the  res 
gestse,  but  from  the  time  the  defendant  enter- 
ed the  house  of  Aspland  until  the  shooting  oc- 
curred there  was  a  regular  sequence  to  ex- 
plain the  mind  and  Intention  of  the  defend- 
ant. The  conversation  and  acts  were  so  dose- 
ly  related  to  the  main  fact  that  we  do  not 
think  the  court  abused  its  discretion  in  receiv- 
ing this  testimony,  and  the  same  may  be  said 
with  reference  to  the  conversation  between 
the  husband  and  the  deceased  immediately 
after  the  shooting  occurred.  The  objection  to 
the  evidence  of  the  officers  who  had  the  de- 
fendant in  custody  after  his  arrest,  relative  to 
his  admissions  concerning  the  wound  Inflict- 
ed upon  the  deceased,  were,  in  the  first  place, 
addressed  to  the  court,  and  we  do  not  think 
there  was  any  evidence  submitted  that  such 
admissions  were  made  under  fear  produced 
by  threats;  and  therefore,  under  section  6942, 
2  Balllnger's  Ann.  Codes  &  St.,  their  weight. 
In  view  of  the  circumstances  surrounding 
them,  was  for  the  determination  of  the  Jury. 

2.  Counsel  for  defendant  insists  earnestly 
upon  the  assignment  founded  upon  the  recep- 
tion of  testimony  concerning  the  bottles  al- 
leged to  contain  cantharldes  and  saxellne,  and 
also  testimony  concerning  the  effects  of  can- 
tharldes and  saxellne,  and  their  uses  and  na- 
ture; maintaining  that  It  was  Incompetent, 
irrelevant,  and  Immaterial,  under  the  charge 
contained  In  the  Information.  Testimony  was 
received,  over  the  objections  of  the  defendant, 
that  he  purchased  saxellne  and  cantharides  at 
a  drug  store  In  Cheney,  and  that  he  had  them 
with  blm  at  the  time  the  shooting  occurred, 
and  also  of  the  effect  of  the  use  of  cantharl- 
des; and  It  Is  maintained  by  counsel  that 
such  testimony  could  only  have  been  compe- 
tent if  the  Indictment  chai-ged  murder  com- 
mitted In  the  attempt'  to  commit  rape.  '  The 
court  instructed  the  Jury  that,  "in  determining 
tbe  guilt  or  innocence  of  the  defendant,  you 
c-aunot  consider  any  of  the  evidence  offered 
by  the  state  as  to  any  attempt  on  the  part  of 


the  defendant  to  commit  the  crime  of  rape 
on  the  deceased  or  any  of  her  daughters,  as 
tending  to  prove  the  crime  of  murder  com- 
mitted in  the  perpetration,  or  attempted  per- 
petration, of  the  crime  of  rape;  but  you  may 
consider  such  evidence  and  circumstances  sur- 
rounding such  Idlling  for  the  purpose  of  help- 
ing to  explain  the  same,  and  the  defradant's 
connection  therewith.  If  any."  The  defendant 
while  In  Cheney  said  to  a  saloon  keeper  where 
he  was  drinking,  about  the  time  he  started 
out  of  town,  that  he  was  "going  out  to  get 
even  with  a  Swede."  The  deceased  and  her 
husband  were  both  Swedes.  They  bad  lived 
for  many  years  on  their  farm,  a  simple  and 
industrious  life,  and  the  defendant  had  been 
there  before,  as  observed.  At  the  time  he 
purchased  the  cantharides  In  Cheney,  he  ask- 
ed the  druggist  how  much  was  a  dose  for  a 
person,  and  was  answered.  He  had,  while  In 
Cheney,  exhibited  a  revolver.  Thus,  he  start- 
ed with  the  revolver,  the  bottle  of  whisky, 
the  bottle  of  saxellne,  and  the  bottle  of  can- 
tharides, and  went  to  the  house  of  the  deceas- 
ed with  them  oh  his  person,  and  offered  the 
cantharides  to  the  deceased  and  her  husband, 
and  purported  to  take  some  himself.  The 
first  witness  cross-examined  by  defendant  rel- 
ative to  the  defendant's  actions  In  Cheney 
Indicated  the  defense,— that  is,  the  Insensibil- 
ity, from  liquor  or  drugs,  of  the  defendant  at 
the  time  the  shooting  occurred;  and  after- 
wards It  was  developed  in  the  defense  that 
this  insensibility  was  assumed  to  have  occur- 
red from  the  use  of  whisky  or  cantharides. 
Among  the  uses  of  cantharides  which  were 
shown  at  the  trial  was  that  it  was  a  poison, 
and  frequently  used  by  farmers  externally 
In  treating  horses,  and  that  used  Internally 
It  stimulated  sexual  passions,  and  in  larger 
doses  produced  coma,  and  even  death.  The 
only  fact  shown  by  defendant  in  explanation 
of  the  case  made  against  him  by  the  state, 
which  was  absolutely  clear  and  convincing, 
of  the  homicide  committed  by  defendant,  was 
his  insensibility  to  everything  that  occurred 
after  he  returned  to  bed  from  raising  the  win- 
dow, as  mentioned  by  the  witnesses  for  the 
state.  His  testimony  after  the  window  was 
raised  was  as  follows:  "Q.  What  did  you  do 
after  you  raised  the  window?  A.  I  went  back 
to  bed.  Q.  State  what  you  did  after  that,— 
what  you  next  did.  A.  After  that  I  don't  re- 
member what  I  did  do.  Q.  You  heard  the  tes- 
timony of  Mr.  Aspland  about  your  asking  for 
a  drink  of  water.  State  what  the  facts  are 
about  that.  State  whether  or  not  you  recolr 
lect  of  asking  for  a  drink  of  water.  A.  I 
don't  recollect  that.  Q.  You  heard  his  tes- 
timony as  to  his  telling  you  that  you  could 
get  a  drink  of  water  out  on  the  porch.  State 
what  the  facts  are  about  that.  Do  you  recol- 
lect that?  State  what  your  recollection  is 
about  that.  A.  I  don't  remember  anything 
after  I  laid  there  on  the  bed  that  time.  Q. 
When  was  the  first  time  you  remembered  any- 
thing after  you  raised  the  window  and  went 
to  bed?    When  was  the  next  time  that  you 
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recollect  of  anything  occurring?  A.  I  don't 
recollect  of  anything  occurring  until  I  heard 
some  noise  that  sounded  like  people  talking. 
Q.  When  was  that?  A.  That  was  in  the 
morning.  Q.  The  next  morning?  A.  Yes,  sir. 
Q.  About  what  time  in  the  morning  was  it? 
A.  Well,  It  was  getting  daylight.  I  guess  it 
must  have  been  about  five  or  six  o'clock.  Q. 
Well,  then,  .state  what  occureed  after  that. 
A  Well,  I  was  sleeping,  and  I  wcdie  up  when 
I  heard  this  noise,  and  looked  out,  and  I  felt 
kind  of  numb  and  stupid,  and  I  saw  a  man 
looking  into  the  window,  and  some  more  on 
the  outside,  and  so  I  laid  down  again.  Q. 
What  was  the  next  thing  that  occurred?  Go 
on  and  tell  the  Jury  what  occurred  after  that. 
A.  Then  a  minute  after  that  Mr.  Brown,  the 
constable,  and  Corbett,  I  think  it  was,  came 
In  and  arrested  me.  •  *  •"  There  was  no 
effort  to  vary  or  controvert  the  evidence  rela- 
tive to  the  homicide  introduced  by  the  state. 
The  evidence  admitted,  of  defendant's  acts 
and  expressions  from  starting  from  Cheney, 
and  while  on  his  way  to  the  Aspland  farm, 
would  seem  to  explain  the  design,  object,  mo? 
tlve,  purpose,  condition  of  mind,  and  humor 
of  the  defendant.  The  chief  characteristic  of 
murder,  distinguishing  It  from  every  other 
species  of  homicide,  is  "malice  prepense  or 
forethought"  This  term  is  not  restricted  to 
spite  or  malevolence  towards  the  deceased  In 
particular,  but  it  is  understood  to  mean  a  gen- 
eral malignity  and  recklessness  of  the  lives 
and  personal  safety  of  others,  which  proceed 
from  a  heart  void  of  a  Just  sense  of  social 
duty  and  fatally  bent  on  mischief.  This  tes- 
timony illustrated  the  action  of  the  defendant. 
His  state  of  mind  was  material  in  determin- 
ing the  question  of  deliberation,  and  also  his 
responsibility,  in  view  of  the  suggested  de- 
fense of  insensibility. 

3.  After  the  court  had  instructed  the  Jury, 
it  directed  that  the  bottle  of  whisky,  the  bot- 
tle of  cantharides,  and  that  of  saxellne  or 
vaseline,  might  be  taken  by  the  Jury,  together 
with  the  papers  in  the  case.  Counsel  for  de- 
fendant assign  this  as  error,  under  section 
SOW,  2  Balllnger's  Ann.  Codes  &  St.  This  sec- 
tion directs  what  may  be  taken  by  the  Jury 
to  their  consultation  room,  to  wit,  the  plead- 
ings In  the  case,  all  papers  which  have  been 
received  as  evidence  on  the  trial,  except  depo- 
sitions and  copies  of  such  parts  of  the  public 
records  or  private  documents  given  In  evi- 
dence as  ought  not,  in  the  opinion  of  the 
court,  be  taken  from  the  person  having  them 
In  possession.  But  the  objection  of  coimsel  Is 
met  by  the  very  well-considered  case  of  Doc- 
tor Jack  V.  Territory,  2  Wash.  T.  101,  3  Pac. 
832,  In  which  the  above  section,  which  has 
been  the  existing  law  of  the  state  and  terri- 
tory for  many  years,  is  construed.  There  it 
was  held  that  exhibits  properly  Introduced  In 
evidence,  and  explanatory  of  the  evidence  of 
witnesses,  might  be  taken  to  the  Jury  room 
(In  that  case,  which  was  a  conviction  for  mur- 
der In  the  first  degree,  a  hat  and  coat,  which 
were  exhibits  In  the  case,  were  taken  to  the 


jury  room);  and  such  has  been  the  practice 
and  the  accepted  construction  of  this  section 
since  then.  The  supreme  court  of  Californhi 
has  held  that  the  sending  of  exhibits  to  tbe 
Jury  room  or  withholding  them  Is  within  tbe 
discretion  of  the  court  People  v.  Ck>chraii, 
61  Cal.  548. 

4.  A  short  time  before  her  death  the  de- 
ceased made  a  statemeilt,  relative  to  the  cause 
of  her  death,  substantially  that  it  came  from 
a  revolver  shot  wound,  and  that  the  defend- 
ant fired  the  shot.  From  an  examination  of 
the  evidence,  there,  is  no  question  but  this 
statement  was  made  In  extremis,  and  In  Im- 
mediate contemplation  of  death,  and  It  was 
material,  and  properly  admitted.  A  physician. 
Dr.  Semple,  who  had  attended  deceased,  was 
present  when  her  statement  was  made,  and 
was  called  by  the  prosecuting  attorney  to  tes- 
tify as  to  the  dying  declaration.  When  the 
witness  was  called,  and  had  begun  to  testify, 
counsel  for  the  defendant  asked  him  if  the 
statement  was  not  taken  down  by  a  stenogra- 
pher present  at  the  time,  and  if  he  (witness) 
had  not  a  copy  of  such  statement  which  had 
been  extended  by  the  stenographer  In  long- 
hand. The  witness  answered  that  he  had.  but 
that  be  was  testifying  from  his  Independent 
recollection.  Counsel  for  defendant  then  insist- 
ed that  the  memorandiun  made  by  the  stenog- 
rapher be  given  to  them,  and  the  court  directed 
the  witness  to  band  such  paper  to  counsel  for 
defendant  Counsel  for  defendant  then  pro- 
ceeded to  ask  questions  of  the  witness  as  to 
the  verity  of  the  written  statement,  to  which 
the  witness  answered  that  the  statement  was 
substantially  correct  as  he  heard  the  declara- 
tions from  the  deceased.  Dr.  Semple  was 
then  examined  by  the  prosecuting  attorney, 
and  testified  to  the  dying  declarations  of  de- 
ceased, and  counsel  for  defendant  then  offer- 
ed In  evidence  the  statement  taken  by  the 
stenographer,  and  written  out  in  longhand. 
The  prosecuting  attorney  interposed  an  ob- 
jection to  this  statement  but  withdrew  the 
objection  upon  the  explicit  statement  that  It 
was  Introduced  by  counsel  for  defendant  as 
a  part  of  their  evidence.  The  memorandimi 
was  then  read  to  the  Jury  by  defendant's  coun- 
sel, and  received,  and  marked  an  exhibit  in 
the  cause.  At  the  conclusion  of  the  case,  this 
memorandum  or  exhibit  accidentally  went  to 
the  Jury  room,  and  was  before  the  jury,  with 
the  other  exhibits,  during  their  deliberations. 
Counsel  for  defendant  now  assign  a  consid- 
eration of  the  same  by  tbe  Jury  as  error,  and 
cite  the  case  of  State  v.  Moody,  18  Wash.  165, 
51  Pac'  356,  as  determinative  ot  tbe  contro- 
versy. In  that  case  there  was  an  admission 
In  evidence  of  the  dying  declaration,  in  writ- 
ing, of  the  deceased,  over  the  objection  of 
defendant  Such  dying  declaration  Included 
the  assertion  of  a  threat  In  It  the  question 
was  asked,  "Had  he  ever  threatened  before 
to  Injure  you?"  and  the  answer  was,  "Yes." 
It  was  observed:  "The  universal  rule  is  that 
the  dying  declarations  are  restricted  to  the  act 
of  killing,  and  the  circumstances  directly  pre- 
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ceding  It,  and  forming  a  part  of  the  res 
gestae ;"  and  that  "the  court  erred  In  not 
Instmctlng  the  Jury  that  this  part  or  portion 
of  the  dying  declaration  [referring  to  the  pre- 
Tious  threat]  should  be  disregarded."  In  that 
case  the  dying  declaration  also  went  to  the 
)ury,  and  it  was  said  by  the  court,  reversing 
it:  "Again,  It  is  claimed  that  the  court  erred 
In  allowing  the  dying  declaration  to  go  to  the 
Jury  room,  for  the  investigation  of  the  Jury, 
orer  the  objections  of  the  appellant.  We 
thlnb  without'  any  question  that  this  was  re- 
versible error.  The  statute  does  not  permit 
witnesses  or  depositions  to  go  to  the  jury 
room,  and  for  the  very  best  of  reasons.  And 
certainly  the  dying  declaration  Is  In  substance 
a  deposition  of  a  witness,  the  solemnity  of  the 
occasion  simply  taking  the  place  of  the  oath 
which  Is  ordinarily  administered  to  a  wit- 
ness who  subscribes  to  a  deposition.  No  cases 
are  cited  od  this  proposition,  but  we  think  it 
so  plainly  falls  within  the  ban  of  the  statnte 
and  of  tile  law  that  the  citation  of  authori- 
ties is  unnecessary."  In  that  case  the  paper 
was  read  to,  and  signed  by,  the  deceased. 
It  purported  to  be  the  declaration  taken  At 
the  time,  and  the  witness  who  took  It  so  tes- 
tified, and  It  was  admitted  over  the  objection 
of  defendant.  In  the  case  at  bar  the  paper 
was  one  not  taken  by  the  witness  testifying, 
was  not  read  to  deceased,  and  was  unsigned, 
and  it  was  explicitly  stated  by  counsel  for  de- 
fendant that  it  was  a  memorandum  explana- 
tory of  the  testimony  of  the  witness  Dr.  Sem- 
ple.  It  pnriwrted  to  carry  with  It  none  of  the 
characteristics  of  a  deposition.  It  was  a  mere 
paper  memorandum,  marked  as  an  exhibit. 
It  was  evidence  Introduced  for  the  defendant. 
And,  finally,  In  view  of  the  case  as  made.  It 
could  not  Injure  the  defendant,  and  therefore 
does  not  constitute  reversible  error.  In  the 
statement  tliat  this  memorandum  accidentally 
went  Into  the  Jury  room,  we  are  following 
the  corrected  statement  of  facts  as  found  by 
a  special  commissioner  under  order  from  this 
court,  and  after  the  cause  was  submitted  here. 
After  a  most  careful  and  deliberate  consider- 
ation of  the  record  In  this  cause,  we  are  sat- 
isfied that  the  defendant  was  rightly  convict- 
ed, and  the  Judgment  of  the  superior  court  Is 
afllrmed. 

GORDON,  0.  J.,  and  DUNBAR  and  AND- 
BRS,  JJ.,  concur. 


(21  Wash.  158) 

BOSTON  NAT.  BANK  OF  SEATTLE  v. 
HAMMOND  et  al. 

(Supreme  Court  of  Washington.    May  9,  1809.) 

INSOLVENCT-^URISDICTION  —  DISCHAROB  OP 
DEBTORS. 
1.  The  superior  court  can  discharge  insolvents 
from  their  debts  In  an  insolvency  proceeding 
where  they  petition  therefor  after  making  an 
aBsignment  in  which  all  creditors  nre  notified 
to  present  their  claims,  and  are  served  with 
notice  of  the  application,  since  Const,  art.  4, 
f  6,  confers  jurisdiction  in  matters  of  insol- 


vency, and,  having  acquired  it,  the  court  can 
determine  all  questions  presented. 

2.  The  granting  of  an  order  by  the  court  dis- 
charging an  Insolvent  whose  estate  has  not  paid 
50  per  cent  of  his  liabilities  is  an  error  of  law, 
from  which  an  appeal  will  lie,  and  not  a  mat- 
ter affecting  its  jurisdiction. 

3.  A  creditor's  contention  that  the  court  lost 
jurisdiction  to  make  nn  order  discharging  an  in- 
solvent debtor  because  It  had  previously  dis- 
charged the  assignee  is  without  force  where  he, 
having  an  opportunity  to  object  to  the  discharge, 
failed  to  do  so. 

4.  Where  a  creditor  appears  in  an  insolvency 
proceeding,  and  accepts  a  dividend  under  the 
assignment,  he  cannot  subsequently  object  to 
his  debtor's  discharge. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  the  Boston  National  Bank  of  Se- 
attle, a  corporation,  against  H.  K.  Hammond 
and  another,  to  set  aside  a  judgment  dischar- 
ging the  latter  In  an  Insolvency  proceeding. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peaL    Reversed. 

Ira  Bronson,  for  appellants.  CUse  &  King, 
for  respondent 

ANDERS,  J.  On  February  19,  1802,  H.  R. 
Hammond  and  Charles  K.  Hammond,  co-part- 
ners doing  business  under  the  firm  name  and 
stjle  of  H.  R.  Hammond  &  Co.,  made  their 
general  deed  of  asslgmnent  for  the  benefit  of 
all  their  creditors.  In  pursuance  of  the  stat- 
utes relating  to  Insolvent  debtors,  to  one  Lara- 
mie Mayer.  Said  assignee  duly  published  no- 
tice of  his  appointment,  and  therein  requested 
the  creditors  of  the  said  Insolvent  debtors  to 
present  their  respective  claims  to  him  as  such 
assignee.  The  Boston  National  Bank  was  one 
of  such  creditors,  and  it  presented  Its  claim  to 
said  assignee,  proved  the  same  In  accordance 
with  the  statute,  and  subsequently  received 
dividends  from  the  assignee.  Thereafter,  and 
on  November  18,  1893,  the  said  H.  R.  Ham- 
mond and  Charles  K.  Hammond  duly  filed 
their  petition  In  the  superior  court  of  King 
county  for  discharge  from  all  debts  and  lia- 
bilities existing  at  the  time  of  making  the  deed 
of  assignment.  This  petition  was  served  up- 
on the  assignee,  Laramie  Mayer,  and  a  hear- 
ing thereon  was  set  down  for  November  25, 
1893,  at  which  time  both  the  Hammonds  and 
the  assignee,  Mayer,  appeared,  but  said  hear- 
ing was  continued  from  time  to  time  until 
July  12,  1894,  when  the  said  application  was 
granted,  and  the  Hammonds  were,  by  order 
of  the  court,  discharged  from  all  of  thc-lr 
debts  and  liabilities.  Prior  to  that  time,  how- 
ever, and  on  July  12.  1894,  the  as.signee,  May- 
er, having  filed  his  report,  was  discharged  as 
assignee,  and  his  bondsmen  released.  On  No- 
vember 3,  1897,  the  Boston  National  Bank 
petitioned  said  superior  court  to  set  aside  the 
order  discharging  the  said  Hammonds  on  the 
ground  that  the  estate  of  the  insolvents  had 
not  paid  50  per  cent,  of  their  liabilities,  as 
required  by  law,  and  that  the  court  was  there- 
fore without  Jurisdiction  to  make  the  order 
discharging  them.  The  said  Hammonds  de- 
murred to  the  petition  on  the  grounds  that  the 
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court  was  without  jurisdiction  to  grant  the 
relief  prayed  for,  and  that  the  petition  did  not 
state  facts  sufficient  to  entitle  the  petitioner 
to  the  relief  demanded.  This  demurrer  was 
overruled  by  the  court,  and  an  exception  duly 
taken.  Thereafter  an  answer  '"was  filed  by 
Bald  Hammonds  to  the  petition  of  the  bank 
Betting  up  the  assignment  of  the  Hammonds, 
the  proceedings  of  the  court  thereunder,  and 
that  the  Boston  National  Bank  had  presented 
its  claim,  and  received  dividends  thereon,  and 
asking  that  the  petition  be  dismissed.  To  this 
answer  the  petitioner  demurred,  and  the  de- 
murrer was  sustained  by  the  court;  and,  the 
Hammonds  having  declined  to  plead  further, 
the  prayer  of  the  petitioner  was  granted,  and 
the  order  of  discharge  was  set  aside.  These 
several  rulings  of  the  superior  court  are  as- 
signed as  error. 

The  principal  contention  of  the  appellants  In 
this  case  Is  that  the  court  below  was  without 
power  to  interfere  with  or  set  aside  the  order 
of  July  12,  1S94,  for  the  reason  that  the  ap- 
plication was  not  made  within  the  time  pre- 
scribed by  law.  The  statue  providing  for  the 
modification  or  vacation  of  Judgments  In 
courts  In  which  they  were  rendered  provides 
that  for  certain  specified  causes  Judgments 
may  be  modified  or  vacated,  and  these  causes 
are  set  forth  In  2  Hill's  Code,  §  1393;  2  Bal- 
llnger's  Ann.  Codes  &  St.  §  5153.  But  the  peti- 
tion in  this  case  failed  to  set  forth  any  of  the 
causes  therein  specified.  But,  waiving  this 
objection  for  the  present,  It  would  seem  mani- 
fest that  the  court  exceeded  Its  power  In  the 
premises  by  reason  of  the  express  provision 
of  the  statute  that  proceedings  of  this  charac- 
ter must  be  commenced  within  one  year  after 
the  Judgment  or  order  complained  of  Is  made, 
unless  the  party  entitled  thereto  be  a  minor, 
or  a  person  of  unsound  mind,  and  then  within 
one  year  from  the  removal  of  such  dlsal)illty. 
2  Hiils  Code,  i  1395;  2  Balllnger's  Ann.  Codes 
&  St.  i  5156.  But  the  respondent  Insists  that 
its  right  to  petition  was  not  barred  by  the 
statute,  for  the  alleged  reason  that  the  order 
complained  of  was  null  and  void  for  want  of 
Jurisdiction  In  the  superior  court  to  make  It 
If  the  premises  of  the  learned  counsel  for  the 
respondent  are  true,  their  conclusion  is  un- 
doubtedly correct,  for,  as  a  general  rule,  a 
Judgment  which  Is  absolutely  void  may  be 
attacked  at  any  time.  And  the  question  then 
Is,  did  the  superior  court  have  Jurisdiction  to 
make  the  order  discharging  the  said  Insolvents 
from  their  debts  and  liabilities,'  under  the 
statute?  It  seems  beyond  question  that  the 
sui)erlor  court  had  Jurisdiction  of  the  subject- 
matter  Involved  In  this  proceeding,  for  juris- 
diction is  conferred  upon  the  superior  courts 
In  this  state  In  matters  of  insolvency  by  the 
:)tate  constitution.  Const,  art.  4,  {  6.  The 
jourt  obtained  jurisdiction  of  this  particular 
case  by  the  act  of  the  Insolvents  In  making 
their  assignment,  and  by  the  operation  of  the 
law  thereon;  and  it  obtained  jurisdiction  of 
the  persons  of  the  creditors  of  thp  insolvents 
by  the  notices  required  by  statute  to  be  given, 


and  w^bich,  It  is  admitted,  were  given  in  this 
particular  instance.  Cosh-Murray  Co.  v.  Both- 
eU,  10  Wash.  314,  38  Pac.  1118.  Having  ac- 
quired Jurisdiction,  the  court,  under  all  of  the 
authorities,  had  a  right  to  determine  all  of  the 
questions  properly  presented  to  It  for  deter- 
mination. The  reasons  alleged  why  the  court' 
was  without  Jurisdiction  seem  to  be  based 
upon  the  fact  that  the  order  of  discharge  was 
entered  after  the  assignee  had  been  finally 
discharged  by  the  court,  and  that  It  was  ad- 
mitted by  the  appellants,  because  not  denied 
in  their  answer,  that  50  per  cent,  of  their  in- 
debtedness over  and  above  all  expenses  of  the 
assignment  had  not  been  realized  from  their 
estate.  According  to  the  contention  of  the 
learned  counsel  for  the  respondent,  the  Juris- 
diction of  the  court  In  a  given  case  may  be 
made  to  depend  upon  the  legality  of  its  deci- 
sions; but  this  Is  certainly  not  the  law. 
Where  a  court  has  jurisdiction  of  the  subject- 
matter  of  the  action  or  proceeding  and  of  all 
the  parties,  that  Jurisdiction  Is  neither  lost 
nor  in  any  way  affected  by  the  character  of 
the  decision  the  court  may  make  upon  any 
proposition  before  It.  It  would  seem  plain 
that  a  court  having  undoubted  jurisdiction 
will  not  lose  such  Jurisdiction  by  arriving  at  a 
wrong  conclusion;  In  other  words,  a  court  has 
jurisdiction  to  decide  according  to  Its  Judg- 
ment whether  that  decision  be  correct  or 
othorwi.se.  If,  therefore.  In  this  case,  the  ap- 
pellants were  not  entitled  to  a  discharge  as 
matter  of  law,  al though  the  court  In  fart 
granted  a  discbarge,  the  act  of  the  court  was 
erroneous;  but  it  cannot  be  said  that  It  was 
without  Its  jurisdiction.  If  the  order  had 
been  appealed  from,  the  objection  now  made 
would  have  been  sufficient  ground  for  re- 
versal, but  not  for  the  reason  that  the  court 
was  witliout  jurisdiction.  It  appears,  as  we 
have  already  stated,  that  the  respondent  ap- 
peared in  the  Insolvency  proceedings,  and 
accepted  a  dividend  under  the  assignment, 
and  that  is  another  reason  why  It  cannot  now 
be  heard  to  Impeach  the  discharge.  Cerf. 
Schioss  &  Co.  V.  Wallace,  14  Wash.  249,  44 
Pac.  2G1;  Bish.  Insolv.  65,  and  authorities 
cited. 

We  are  unable  to  perceive  any  force  In  the 
contention  that  the  court  lost  Jurisdiction  to 
make  the  order  discharging  the  appellants 
after  the  discharge  of  the  assignee.  The  re- 
spondent had  ample  opportunity  to  object  to 
the  petition  for  discharge,  and  was  served 
with  notice  thereof  In  due  time,  and  at  an 
time  seems  to  have  interposed  any  objection 
thereto^  If  it  was  not  Informed  as  to  the 
particular  time  at  which  the  order  was  made. 

'  it  was  probably  on  account  of  its  own  ncgli^ 
gence  or  inattention.  Tlie  statute  does  not 
provide  for  the  giving  of  any  further  notice 

I  than  that  which  was  given.  The  order  and 
judgment  of  the  court  below  are  reversed,  and 

I  the  petition  of  the  respondent  dismissed. 

I      nORDON.  C.  J.,  and  DUNBAR  and  REAV- 
I  IS,  JJ.,  concur. 
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(21  Wash.  U9) 

LANE  Y.  SPOKANE  FALLS  &  N.  RY.  CO. 

(Supreme  Court  of  Washington.     April  28, 

1899.) 

PERSONAL  INJURIES— COMPELLING  PHYSICAL 
EXAMINATION  —  GARRIERS  —  EVIDENCE  — 
QUESTIONS  FOR  JURY  —  CONTRIBUTORY 
NEGLIGENCE. 

1.  In  an  action  for  personal  injuries,  the  court 
can  compel  plaintiff,  on  paiu  of  dismissal,  to 
submit  to  a  physical  examination  by  medical 
experts  to  ascertain  the  nature  and  extent  of 
the  injuries. 

2.  In  an  action  for  injury  to  a  passenger  caus- 
ed by  an  engine  jarring  the  train  while  coupling, 
it  appeared  that  the  engine  was  permitted  to 
collide  with  the  cars  with  such  force  as  to 
throw  plaintiff,  who  was  standing  in  the  aisle 
of  one  of  the  coaches,  to  the  floor,  causing  the 
injury.  The  carrier  offered  evidence  that  the 
engine  was  of  standard  make,  in  first-cla.ss  con- 
dition, and  lind  been  inspected  before  starting 
on  the  trip;  that  it  was  equipped  with  all  mod- 
em appliances  for- starting  and  stopping;  that 
the  fireman  in  control  was  a  competent  engi- 
neer; that  the  engine  had  been  permitted  to 
drift  on  a  down  grade  at  from  fire  to  ten  miles 
an  hour;  that  the  fireman  seasonably  applied 
the  air  brakes,  which  proving  insufficient  he 
turned  on  the  emergency  pressure,  and  then  re- 
versed, but  was  unable  to  stop  the  engine  in 
time.  A  connecting  rod  proved  to  be  broken, 
making  it  impossible  to  apply  the  air  brakes. 
There  was  evidence  justifying  an  inference 
that  the  engine  was  permitted  to  approach  the 
train  at  a  greater  rate  of  speed  than  prudence 
justified.  'Held,  that  a  request  for  a  direction  of 
a  verdict  for  defendant  was  properly  refused,  as 
it  was  for  the  jury  to  say  whether  the  inspec- 
tion had  been  sufficient  and  adequate,  whether 
the  fireman  was  a  competent  person  under  the 
circamstances,  whether  it  was  negligence  for 
the  engineer  to  leave  the  engine  to  the  fireman, 
and  whether,  if  the  fireman  had  been  a  compe- 
tent engineer,  he  could  have  stopped  the  engme 
when  he  found  the  air  brakes  would  not  work. 

3.  Where  a  party  exercises  a  legal  right  to 
exclude  testimony  as  privileged,  the  jury  can- 
not infer,  from  his  refusal  to  consent  to  its  ad- 
mission, that  it  would  have  been  unfavorable  to 
him. 

4.  Whether,  under  the  circumstances,  it  was 
negligence  contributing  to  his  injury  for  a  pas- 
senRer  to  stand  in  the  aisle  of  a  car,  while  the 
engine  was  being  backed  down  to  the  train, 
lifld  a  question  for  the  jury. 

Reavia  and  Fnllerton,  JJ.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty. 

Action  by  Mary  Elizabeth  Lane  against  the 
Spokane  Palls  &  Northern  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Will  H.  Thompson  and  Albert  Allen,  for 
appellant.  Fcnton  &  O'Brien,  James  E.  Fen- 
ton,  and  F.  C,  Robertson,  for  respondent. 

GORDON,  O.  J.  Respondent  was  a  pas- 
senger on  appellant's  train  between  Spokane, 
in  the  state  of  Washington,  and  Rossland, 
British  Columbia,  and  sued  to  recover  dam- 
ages for  Injuries  alleged  to  have  been  sustain- 
ed while  such  passenger,  as  a  result  of  ap- 
pellant's negligence.  In  the  lower  court,  prior 
to  the  commencement  of  the  trial,  defendant 
made  an  application  for  an  order  directing 
that  the  plaintiff  be  examined  by  medical  ex- 
perts appointed  by  the  court,  for  the  purpose 
of  ascertaining -the  nature,  character,  and  ex- 


tent of  plaintiff's  injuries.  The  court  denied 
the  application,  and  the  main  question  for  de- 
termination upon  this  appeal  Is  whether  the 
courts  of  this  state  have  the  power  to  com- 
pel one  who  sues  to  recover  damages  for  In- 
juries to  his  person  to  submit  to  such  an  ex- 
amination. The  question  Is  a  very  Important 
one,  and  Is  presented  for  the  first  time  In  this 
court  Upon  the'  question  the  courts  of  the 
country  are  not  agreed.  In  Iowa,  Nebraska, 
Kansas,  Wisconsin,  Alabama,  Arkansas, 
Ohio,  Jlichlgan,  Georgia,  Minnesota,  and  Mis- 
souri it  has  been  held  that  the  court  possesses 
the  Inherent  power  to  make  such  an  order 
(Schroeder  v.  Railroad  Co.,  47  Iowa,  375; 
Stuart  V.  Havens,  17  Neb.  211,  22  N.  W.  410; 
Railroad  Co.  v.  Flnlayson,  16  Neb.  579,  20 
N.  W.  SCO;  Railroad  Co.  v.  Thul,  29  Kan. 
460;  White  v.  Railway  Co..  61  Wis.  536,  21 
N.  W.  521;  Railroad  Co.  v.  Hill,  90  Ala.  71, 

8  South.  90;  Sibley  v.  Smith,  46  Ark.  275; 
Turnpike  Co.  v.  Bally,  37  Ohio  St.  104;  Graves 
V.  City  of  Battle  Creek,  95  Mich.  266,  54  N. 
W.  757;  Railroad  Co.  v.  Childress,  82  Ca.  719, 

9  S.  E.  602;  Hatfield  v.  Railroad  Co.,  38  Minn. 
180,  22  N.  W.  176;  Owens  v.  Railroad  Co.,  95 
Mo.  IGO,  8  S.  W.  350);  while  in  Illinois,  New 
York,  Indiana,  and  the  United  States  su- 
preme court  the  power  Is  denied  (Railway 
Co.  V.  Rice  [111.  Sup.]  83  N.  B.  951;  Roljerts 
V.  Railroad  Co.,  29  Hun,  154;  Pennsylvania 
Co.  V.  Newmeyer  [Ind.  Sup.].  28  N.  E.  860; 
Railway  Co.  v.  Botsford,  141  U.  S.  250,  11 
Sup.  Ct  1000).    It  Is  said  that  It  is  abhorrent 

■  to  the  principles  of  liberty  to  compel  a  party 
to  submit  to  such  an  examination;  that  it  In- 
vades the  Inviolability  of  the  person,  is  an 
Indignity  Involving  an  assault  and  a  trespass, 
and  an  Impertinence  to  which  a  modest 
woman  would  not  consent.  Courts  should 
not  sacrifice  Justice  to  notions  of  delicacy,  and 
knowledge  of  the  truth  is  essential  to  Justice. 
The  attainment  of  Justice  in  the  courts  Is  of 
far  greater  importance  than  any  merely  per- 
sonal consideration.  A  witness  is  frequently 
required  to  answer  questions  Which  shock 
modesty  and  offend  the  sense  of  delicacy. 
The  demands  of  Ju.stice  not  infrequently  occa- 
sion private  Inconvenience  and  annoyance. 
"Her  delicacy  and  refinement  of  feelling, 
though  of  course  entitling  her  to  the  most 
considerate  and  tender  treatment  consistent 
with  the  rights  of  others,  cannot  be  permit- 
ted to  stand  between  the  defendant  and  a 
legitimate  defense  against  her  claim  of  a 
large  sum  of  money.  When  It  becomes  a 
question  of  possible  violence  to  the  refined  and 
delicate  feelings  of  the  plaintiff  on  the  one 
hand,  and  possible  injustice  to  the  defend- 
ant on  the  other,  the  law  cannot  hesitate. 
Justice  must  be  done."  Railroad  Co.  v.  HIQ, 
supra.  In  the  case  at  bar  the  respondent  Is 
a  voluntary  actor.  She  brings  the  suit,  and, 
as  said  by  the  supreme  court  of  Georgia  in 
Railroad  Co.  v.  Childress,  supra:  "When  a 
person  appeals  to  the  sovereign  for  Justice, 
he  Impliedly  consents  to  the  doing  of  justice 
to  the  other  party,  and  impliedly  agrees,  in 
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advance,  to  make  any  disclosure  which  is 
necessary  to  be  made  in  order  that  Justice 
may  be  done."  It  is  to  be  presumed  that,  in 
exercising  tliis  power,  Uie  trial  court  will  al- 
ways see  that  only  proper  physicians  or  sur- 
geons, and,  where  possible,  wholly  disinter- 
ested ones,  are  appointed  to  conduct  the  ex- 
amination, and  the  expense  of  such  examina- 
tion should  be  borne  by  the- party  requesting 
it  Care  should  be  exercised  to  avoid  all  un- 
necessary inconvenience  and  annoyance  to  the 
plaintiff,  and,  when  desired,  it  should  be 
made  in  the  presence  of  the  counsel  and 
friends  of  the  party  to  be  examined,  and  the 
trial  court  must  be  free  to  exercise  that  sound 
discretion  which  the  nature  of  the  case  and 
the  ends  of  Justice  may  require.  In  the  pres- 
ent case,  we  think  the  application  was  sea- 
sonable and  a  proper  one,  and  we  perceive 
no  reason  why  It  should  have  been  denied, 
unless,  as  asserted  by  appellant's  counsel,  the 
trial  court  was  of  the  opinion  that  it  had  no 
power  to  make  the  order.  If  such  was  the 
reason  for  refusing  the  order,  then  it  is  ap- 
parent that  the  court  exercised  no  discretion, 
and  the  case  affords  no  ground  for  our  re- 
fusal to  review  its  action.  Such  an  order, 
when  granted,  will  operate  to  stay  the  suit 
until  its  provisions  are  complied  with.  As  is 
said  by  Justices  Brewer  and  Brown,  dissent- 
ing in  Railway  Co.  v.  Botsford,  supra:  "It  is 
not  necessary,  nor  is  it  claimed,  that  the 
court  has  power  to  fine  and  Imprison  for  dis- 
obedience of  such  an  order.  Disobedience  to 
it  is  not  a  matter  of  contempt  It  is  an  or- 
der like  those  requiring  security  for  costs. 
The  court  never  fines  or  imprisons  for  dis- 
obedience thereof.  It  simply  dismisses  the 
case,  or  stays  the  trial  until  the  security  Is 
given."  Authority  of  courts  of  divorce  to 
compel  a  party  to  submit  to  a  physical  ex- 
amination by  physicians  or  surgeons  appoint- 
ed by  the  court  has  never  been  doubted.  Lie 
Barron  v.  Le  Barron,  35  Vt  365;  Devanbagh 
V.  Devanbagh,  5  Paige,  554.  But  it  is  said 
by  the  majority  In  Railway  Co.  v.  Botsford, 
supra,  that  the  reason  for  the  exercise  of  such 
an  authority  in  divorce  actions  is  "the  Inter- 
est which  the  public  as  well  as  the  parties 
have  In  upholding  or  dissolving  the  marriage 
state."  But  will  it  be  said  that  the  public 
has  no  Interest  in  the  attainment  of  Justice 
between  individuals?  The  admission  that  the 
court  has  power  to  make  the  -order  when- 
ever It  is  deemed  requisite  to  ascertain  the 
fact  of  incapacity  In  a  divorce  action  seems 
to  us  an  argument  hi  favor  of  the  existence  of 
the  power  to  noiake  such  an  order  in  the  pres- 
ent case.  It  exists  by  Implication,  and  may 
be  exercised  in  either  case,  whenever  the  de- 
mands of  Justice  require  it  Actions  of  this 
character  have,  in  recent  years,  become  so 
numerous  that  the  question  is  of  far  greater 
importance  than  it  could  possibly  have  been 
25  years  ago,  and  it  is  not  surprising  that  most 
of  the  cases  in  which  the  question  has  arisen  or 
is  discussed  at  all  are  of  recent  origin.  In 
our  state,  counties,  cities,  and  other  munic- 


ipal corporations  are  liable  for  negligence  re- 
sulting in  injury  to  the  person,  to  the  same 
extent  as  private  corporations  and  individuals 
(Kirtley  v.  Spokane  Co.  [Wash.]  54  Pac.  936; 
Sutton  V.  City  of  Snohomish,  11  Wash.  24.  30 
Pac.  273);  and  It  becomes  of  the  utmost  im- 
portance that  the  question  be  determined  with 
due  regard  for  the  public  welfare.  "The 
common  law  grew  with  society,  not  ahead  of 
it  As  society  became  more  complex,  and 
new  demands  were  made  upon  the  law  by  rea- 
son of  new  circumstances,  the  courts  original- 
ly, in  England,  out  of  the  storehouse  of  rea- 
son and  good  sense,  declared  the  'common 
law.'  But,  since-  courts  have  had  an  exist- 
ence in  America,  they  have  never  hesitated  to 
take  upon  themselves  the  responsibility  of 
saying  what  Is  the  common  law,  notwith- 
standing current  English  decisions,  especially 
upon  questions  involving  new  conditions. 
•  *  •  And  we  understand  •  •  •  that, 
where  there  are  no  governing  provisions  of 
the  written  laws,  the  courts  *  •  ♦  of 
this  state  are,  in  all  matters  coming  before 
them,  to  endeavor  to  administer  Justice  ac- 
cording to  the  promptings  of  reason  and  com- 
mon sense,  which  are  the  cardinal  principles 
of  the  common  law."  Sayward  v.  Carlson,  1 
Wash.  St  29,  23  Pac.  830  (see  pages  40,  41, 
1  Wash.  St,  and  page  883,  23  Pac.).  In  con- 
cluding upon  this  question,  we  adopt  and  In- 
dorse the  view  expressed  In  the  dissenting 
opinion  in  Railway  Co.  v.  Botsford,  supra, 
"that  a  party  who  voluntarily  comes  into 
court  alleging  personal  Injuries,  and  demand- 
ing damages  therefor,  should  permit  disin- 
terested witnesses  to  see  the  nature  and  ex- 
tent of  those  injuries,  in  order  that  the  Jury 
may  be  Informed  thereof  by  other  than  the 
plaintiff  and  his  friends,  and  that  compliance 
with  such  an  order  may  be  enforced  by  stay- 
ing the  trial  or  dismissing  the  case." 

The  conclusion  we  have  reached  upon  this 
question  disposes  of  the  appeal,  but,  in  view 
of  the  new  trial  which  must  occur,  we  deem 
it  necessary  to  notice  other  questions  whldi 
may  arise  thereon. 

From  the  evidence  in  the  case,  It  appears 
that  when  the  train  upon  which  plaintiff  was 
a  passenger  arrived  at  the  town  of  Northport 
a  distance  of  140  miles  from  Spokane,  the 
engine  was  uncoupled,  and  taken  by  the  fire- 
man up  the  track  a  short  distance,  toe  the  pur- 
pose of  getting  water,  the  engineer  leaving 
the  engine  to  get  his  dinner.  It  appears  that 
at  that  point  time  and  opportunity  are  afford- 
ed passengers  to  procure  dinner  before  pro- 
ceeding on  the  Journey.  In  backing  the  en- 
gine down  to  connect  It  with  the  train,  it 
Was  permitted  to  coliide  with  the  cars  with 
such  force  as  to  throw  the  plaintiff,  who  was 
standing  in  the  aisle  of  one  of  the  coaches,  tc 
the  floor,  causing  the  injuries  of  which  she 
complains.  At  the  trial  the  defendant  intro- 
duced witnesses,  who  testified  that  the  engine 
was  a  standard  locomotive  passenger  engine, 
and  in  first-class  condition;  that  it  had  been 
inspected  at  Spokane  prior  to  going  out  with 
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the  train  In  question ;  that  it  was  equipped 
with  all  modem  appliances  for  starting  and 
stopping;  that  the  flrtman  who  was  on  'the 
engine  at  the  time  of  the  accident  was  a  com- 
petent engineer  as  well  as  fireman,  and  had 
had  some  experience  In  running  a  switch  en- 
gine; that  from  tlie  water  tanli  to  where  the 
coaches  were  standing  the  engine  was  per- 
mitted to  drift,  on  a  down  grade,  at  a  rate  of 
from  five  to  ten  miles  an  hour;  that  when 
within  the  usual,  proper,  and  a  sufficient  dis- 
tance from  the  cars  to  enable  the  engine  to 
be  slowed  down  for  the  coupling,  the  fireman 
applied  the  air  brakes;  that,  they  proving  in- 
suttlclent  under  the  ordinary  application  of 
air,  the  fuU  volume  of  air,  or  what  is  termed 
the  "emergency  pressure,"  was  turned  on,  and 
that  too,  proving  ineffectual  to  stop  or  im- 
pede the  engine,  he  thereupon  reversed,  but 
was  unable  to  stop  the  engine  in  time  to  pre- 
vent the  collision  which  occurred.  An  ex- 
amination disclosed  that  a  nut  or  pin  In  the 
connecting  rod  had  broken  or  dropped  out, 
rendering  it  impossible  to  apply  the  air 
bralies,  and  appellant  contends  that  the  col- 
lision was  the  result  of  unavoidable  accident. 
Upon  this  theory,  the  appellant  asked  for  an 
instruction  directing  a  verdict  in  its  favor,  and 
assigns  as  error  the  court's  refusal  to  give 
it.  In  support  of  this  assignment,  it  Is  con- 
tended that  a  railroad  is  not  an  Insurer  of  the 
safety  of  its  passengers,  which  may  be  con- 
ceded; that  it  owes  simply  the  duty  of  exer- 
cising the  utmost  care,  skill,  prudence,  and 
foresight  in  the  conduct  of  Its  business,  which 
may  also  be  accepted  as  the  measure  of  its 
duty  In  this  regard.  It  also  insists  that  the 
evidence  which  was  introduced  upon  its  own 
part,  and  uncontradicted,  shows  that  prior  to, 
and  at  the  time  of,  the  accident,  it  had  used, 
and  was  using,  such  care,  skill,  prudence,  and 
foresight.  But  concerning  this  question  we 
think  the  court  could  not,  as  a  matter  of  law, 
assume  that  the  conditions  claimed  by  the  ap- 
pellant were  established  by  the  evidence  In- 
troduced. It  was  for  the  Jury  to  say  whether 
or  not  tl)e  inspection  was  sufficient  and  ade- 
quate; whether  or  not  the  fireman  was  a  suit- 
able and  competent  person  to  have  the  con- 
duct and  management  of  the  engine  under 
such  circumstances;  whether  or  not  it  was 
negligence  for  the  engineer  to  leave  the  en- 
gine intrusted  to  the  care  of  the  fireman  uu 
der  such  circumstances;  whether  or  not.  If 
the  fireman  had  been  a  competent  engineer, 
he  would  have  been  equal  to  the  emergency 
which  presented  itself  when  it  became  ap- 
parent that  brakes  were  not  in  working  order, 
and  could  have  stopped  the  engine  and  pre- 
vented the  collision.  Then,  too,  witness  Luce, 
who  was  conductor  of  the  train  and  a  witness 
for  appellant,  says  that  he  saw  the  engine  ap- 
proaching to  make  the  coupling;  that  at  that 
time  he  was  standing  between  the  engine  and 
wulting  room  on  the  platform,  10  or  15  feet 
from  the  engine.  The  train  consisted  of  a  bag- 
gage car  and  three  coaches.  The  brakes  were 
set  on  the  train  up  to  the  time  the  engine  was 
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coupled  on.  "I  saw  this  engine  as  it  approach- 
ed for  the  purpose  of  making  the  coupling. 
This  was  a  few  minutes  before  the  departure 
of  the  Nelson  train.  I  saw  the  coupling  when 
it  was  made,  and  saw  the  engine  as  it  ap- 
proached the  train  for  the  purpose  of  making 
the  coupling.  Mr.  Choat  (the  fireman)  was 
operating  the  engine  at  the  time.  As  he  back- 
ed down  to  couple  on  he  was  coming  a  little 
faster  than  be  should  have  been,  of  course,  to 
make  the  coupling,  and  I  heard  him  try  to  set 
the  brake— timt  is,  I  heard  tlie  air  escape  as  it 
does  always  In  applying  the  brake— about  prob- 
ably two  hundred  feet,  and  irasslbly  two  him- 
dred  and  fifty,  before  they  came  to  the  car; 
and  be  got  along  about  fifty  or  one  himdred 
feet  further,  and  I  beard  him  apply  the  air 
again;  and  very  soon  after  that— almost  im- 
mediately—I  heard  him  apply  the  air  full  force, 
which  is  called  the  emergency,  and  yet  she 
didn't  slack  up  as  be  intended,  I  suppose,  she 
should,  and  be  struck  the  head  end  of  the  bag- 
gage car.  I  didn't  see  him  reverse  the  engine, 
but  I  know  she  was  reversed  when  she  struck, 
as  she  immediately  started  forward."  Upon 
the  testimony  of  this  witness,  the  jury  might 
have  considered  that  the  engine  was  permit- 
ted to  approach  the  train  at  a  greater  rate  of 
speed  than  prudence  justified.  ,We  think  the 
evidence  made  a  case  for  the  jury,  and  the  in- 
struction was  properly  denied. 

There  was  no  error  committed  in  the  giving 
of  instruction  No.  6,  which  withdrew  from  the 
jury  certain  items  of  damage  which  were 
abandoned  at  the  trial,  and  the  computation 
made  by  the  court  was  correct,  under  the 
pleadings. 

Nor  did  the  court  err  in  refusing  defend- 
ant's requests  for  Instructions  numbered  1 
and  2.  It  appears  that  Drs.  Russell  and  Cat- 
terson  had  been  consulted  by  plaintiff  in  their 
professional  capacity  as  physicians,  and  had 
made  physical  examinations  of  the  plaintiff, 
for  the  purpose  of  determining  her  injuries. 
At  the  trial  the  defendant  called  them  as  wit- 
nesses, and,  upon  plaintiff's  objection,  the 
court  refused  to  permit  them  to  testify  to  any 
information  acquired  on  such  examinations. 
By  instructions  1  and  2,  which  were  refused, 
the  court  was  asked  to  tell  the  jury,  in  effect, 
that  they  might  infer  from  plaintiff's  refusal 
to  consent  to  the  doctors  testifying  that  their 
testimony.  If  given,  would  have  been  unfa- 
vorable to  plaintiff's  cause.  We  think  the  de- 
fendant was  not  entitled  to  have  these  In- 
structions given;  The  court  correctly  ruled 
that  these  gentlemen  could  not,  without  plain- 
tiff's permission,  give  testimony  as  to  any  in- 
formation obtained  in  their  professional  ca- 
pacity, and,  if  the  plaintiff  bad  the  legal  right 
to  have  this  testimony  excluded,  she  could  ex- 
ercise that  right  without  making  it  the  sub- 
ject of  comment  for  the  jury. 

We  think  that  the  question  raised  by  the 
assignment  of  error  based  upon  the  refusal 
of  the  court  to  give  instruction  No.  S,  as  re- 
quested, becomes  unimportant  by  reason  of 
our  conclusion  in  regard  to  the  power  of  the 
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court  to  order  an  examination  In  a  proper 
case. 

Assignments  .numbered  9  and  10  are  basied 
upon  a  refusal  of  the  court  to  tell  the  Jury,  as 
a  matter  of  law,  that  the  respondent  was 
guilty  of  contributory  negligence  because  she 
was  standing  in  the  aisle  of  the  car  at  the 
time  the  collision  occurred.  We  think  that  to 
have  given  thefse  instructions  would  have  been 
gross  error.  Railroad  Co.  v.  Pollard,  22  Wall. 
3il;  Carroll  v.  Burleigh,  15  Wasli.  208,  46 
Pac.  232;  Redford  v.  Railway  Co.,  15  Wash. 
419,  46  Pac.  '650;  McQuillan  v.  City  of  Seat- 
tle, 10  Wash.  464,  38  Pac.  1119.  Because  of 
the  error  above  pointed  out  the  judgment  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  herewith. 

DUNBAR  and  AKDERS,  JJ.,  concur. 

REAVIS,  J.  (dissenting).  This  cause  is  re- 
versed upon  a  single  assignment  of  error; 
that  is,  the  refusal  of  the  superior  court  to 
make  an  order  directing  that  the  plaintiff  be 
examined  by  medical  experts  appointed  by 
the  court,  tor  the  purpose  of  ascertaining  the 
nature,  character,  and  extent  of  her  injuries. 
As  obseiTed  in  the  opinion,  the  question  is  one 
of  great  importance.  It  can  be  confidently 
asserted  that  until  this  time  no  court  in  this 
state  has  ever  assumed  the  power  to  direct 
the  surgical  examinatlpn  of  a  party  to  a 
civil  action.  The  proposition  affirmed  is  that 
the  court  has  the  power  to  compel  the  plain- 
tiff, in  an  action  for  personal  Injuries,  to  sub- 
mit to  an  assault  and  Indignity  to  her  person, 
under  penalty  of  the  dismissal  of  her  action 
In  case  of  her  refusal.  The  fixed  rules  of  the 
common  law  are  as  controlling  on  the  courts 
as  is  the  statute  law  of  the  state.  It  is  true, 
these  principles  frequently  require  an  exten- 
sion of  their  application  to  new  facts  and  con- 
ditions, and  the  court  is  then  authorized  to 
make  such  extension  or  prolongation  of  these 
lilies  to  such  new  condition  or  fact.  But  es- 
tablished and  ancient  rights  at  the  common 
law,  which  have  been  adopted  by  our  legis- 
lation, cannot  be  altered  or  invaded  without 
legislative  sanction.  The  inquiry  here  would 
fairly  seem  to  be,  what  was  the  controlling 
rule  at  common  law  In  the  production  of  testi- 
mony in  actions  for  personal  injuries? 

All  the  authorities  prodncpd  by  counsel  for 
the  defendant,  and  mentioned  in  the  opinion 
of  the  court,  may  be  examined,  and  it  will 
be  found  that  no  case  asserts  that  such  rule 
existed  at  common  law;  and,  further,  no  case 
has  been  found,  in  the  Judgment  of  a  common- 
law  court,  until  1868.  first  reported  in  1877, 
sustaining  In  the  court  such  power  to  order  an 
examination  of  the  person.  The  case  of 
Schroeder  v.  Railroad  Co.,  47  Iowa,  375,  is  the 
strongest  case,  and  the  only  one  unlimited  in 
its  expressions,  supporting  the  doctrine.  It 
was  decided  In  December,  1877.  In  that  case, 
before  the  Jury  were  impaneled,  application 
was  made  by  the  defendant  that  the  plaintiff 
be  required  to  submit  to  an  examination  by 


physicians  and  surgeons,  that  they  might  de- 
termine the  true  condition  of  bis  health  and 
the  character  and  extent  of  his  Injuries.  The 
application  requested  'that  such  examination 
be  made  by  physicians  to  be  selected  in  equal 
numbers  by  plaintiff  and  defendant;  and  the 
affidavit  of  a  physician  was  made  that  such 
examination  was  necessary,  and  would  deter- 
mine that  the  injuries  were  not  of  the  extent 
and  character  claimed  by  the  plaintiff.  The 
trial  court  ruled  that  it  had  no  authority  to 
order  the  examination.  The  supreme  court  af- 
firmed the  power  to  order  such  examination, 
on  the  ground  that  the  refusal  of  the  plaintiff 
to  be  examined  was  an  impediment  to  the 
administration  of  Justice  and  a  contempt  of 
the  court's  authority;  that  he  could  be  sub- 
jected to  punishment  as  a  recusant  witness, 
who  refuses  to  answer  proper  questions  pro- 
poubded  to  him;  that  the  court  could  have 
stricken  from  the  pleadings  all  allegations  as 
to  permanent  injury  in  case  of  continued  re- 
fusal; that  such  refusal  would  amount  to  a 
contempt;  and,  in  admitting  that  there  were 
no  precedents,  the  court  observed:  "Great 
progress,  however,  in  a  comparatively  recent 
period,  has  been  made,  by  legislative  and 
judicial  decisions,  in  the  work  of  conforming 
the  system  of  evidence  to  this  germinal  prin- 
ciple," that  "whoever  Is  a  party  to  an  action 
in  a  court,  whether  a  natural  person  or  a  cor- 
poration, has  a  right  to  demand  therein  the 
administration  of  exact  Justice."  It  Is  also 
mentioned  with  approbation  that  legislative 
changes  in  the  system  of  common-law  evi- 
dence have  been  made,  as  the  abrogation  of 
the  rule  which  prohibited  parties  to  a  case 
from  giving  testimony  therein,  and  some  oth- 
ers. But  it  would  seem  that  It  was  forgotten 
that  the  power  to  make  such  changes  is  vest- 
ed in  the  sovereign  through  the  legislative  de- 
partment. Thus,  the  right  given  the  party  to 
testify  in  a  civil  action,  or  to  be  examined  by 
his  adversary,  is  given  by  legislation,  and  it 
is  assumed  that  no  precedent  can  h»  found 
where  a  common-law  coort  permitted  a  wit- 
ness, a  party  to  an  action,  to  testify,  -until  the 
legislature  had  changed  the  rule.  The  court 
also  urges,  in  support  of  the  principle  affirmed 
by  it,  that  those  who  effect  insurance  upon 
their  lives  and  pensioners  for  disability  in- 
curred in  the  military  service  of  the  country 
are  all  subject  to  examination  of  their  bodies, 
and  it  is  never  deemed  a  dishonor  or  indig- 
nity. But  these  are  voluntary,  and  by  legis- 
lative authority  only;  and  it  is  then  admitted 
that  no  case  has  hitherto  been  found  in  which 
the  question  has  been  considered,  except  that 
2  Bish.  Mar.  &  Dlv.  §  590,  mentions  that  in 
divorce  cases,  under  the  ecclesiastical  law  of 
England,  when  the  impotency  of  the  party  is 
in  question,  an  examination  may  be  ordered 
of  the  person  alleged  to  he  impotent,  and  the 
court  observes  that  the  authorities  mentioned 
by  Bishop  may  be  regarded  as  giving  some 
support  to  Its  conclusion. 

In  Stuart  v.  Havens,  17  Neb.  211.  22  N.  W. 
419,  three  physicians  had  testified  in  behalf 
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of  plaintiff,  who  had  made  an  examination  of 
the  person  of  the  plaintiff,  a  man,  and  de- 
fendant requested  that "  four  physicians  ^- 
amlne  plaintiff.  The  trial  court  refused  to 
make  the  order,  and  this  refusal  was  affirmed 
by  the  supreme  court,  though  the  power  to 
make  such  order  for  an  examination  was 
stated  to  be  in  the  discretion  of  the  court. 

This  case  followed  that  of  Railroad  Co.  t. 
Finlayson,  16  Neb.  579,  20  N.  W.  860.  There 
a  man  sued  the  railroad  company,  and,  after 
all  plaintiff's  evidence  was  in,  defendant  re- 
quested an  order  for  the  examination  of  plain- 
tiff's person  by  defendant's  physicians.  The 
trial  court  refused  such  order,  because  It 
deemed  it  had  no  power  to  make  it.  The  .su- 
preme court  aftirmed  the  judgment  of  the 
lower  court,  because  such  order  was  deemed 
to  be  within  the  discretion  of  the  trial  court; 
observing  that  the  court  was  inclined  to  be- 
lieve the  trial  court  had  the  power  to  order  the 
examination. 

In  Railroad  Co.  v.  Thul,  29  Kan.  466,  the 
plaintiff,  a  man,  had  Introduced  physicians, 
who  testified  to  an  examination  of  plaintiff's 
person,  and  the  result  that  was  deduced  there- 
from, when  defendant  applied  for  an  order  of 
examination  by  physicians  to  be  appointed  by 
the  court.  The  lower  court  refused  to  make 
such  order,  and  its  Judgment  was  affirmed  by 
the  supreme  court,  for  the  reason  that  suffi- 
cient expert  testimony  was  introduced  by  the 
plaintiff,  and  that,  such  testimony  having 
been  supplied,  it  was  within  the  discretion  of 
the  trial  court  to  refuse  to  bear  more;  and 
the  court  observes  that  the  only  cases  of 
which  it  has  any  knowledge  considering  the 
question  are  those  of  Schroeder  v.  Railroad 
Co.,  supra,  and  Loyd  v.  Railroad  Co.,  53  Mo, 
500.  In  the  Iowa  case  the  power  to  appoint 
medical  experts  to  examine  the  person  was 
affirmed,  and  In  the  Missouri  case  denied. 

In  White  v.  Railway  Co.,  61  Wis.  536,  21  N. 
W.  624,  the  opinion  contains  but  few  reasons, 
but  observes  that  such  examinations  are  fre- 
quently ordered  in  Impotency  and  pregnancy, 
and  its  conclusion  is  based  upon  the  authority 
of  the  Iowa  case,  supra,  and  Walsh  v.  Sayre, 
52  How.  Prac.  334.  Sibley  v.  Smith,  46  Ark. 
275,  sustains  the  doctrine  on  the  authority  of 
Walsh  v.  Sayre,  supra. 

In  the  case  of  Graves  v.  City  of  Battle  Creek, 
»5  .Mich.  206,  54  N.  W.  757,  cited  by  appellant, 
and  mentioned  In  the  opinion  of  the  majority, 
in  favor  of  the  doctrine,  the  plaintiff  was  a 
woman  who  had  an  Injured  arm  and  wrist, 
and  appeared  before  the  jury,  and  testified  to 
Its  condition,  as  also  did  a  physician  who  bad 
examined  the  arm.  Upon  the  refusal  of  the 
plaintiff  to  remove  her  glove  from  the  injur- 
ed hand,  and  exhibit  the  same  to  the  jury,  de- 
fendant asked  for  an  order  of  the  court  direct- 
ing that  a  medical  expert  examine  the  plaln- 
tiflTs  arm,  which  was  refused  by  the  court. 
The  trial  court  refused  the  order  on  the 
ground  that  it  had  no  power  to  direct  such 
examination.  This  was  reversed  by  the  su- 
preme court,  which  observes:    "*    *    •    The 


rule  recognizing,  however,  that  a  wide  dis- 
cretion is  vested  In  the  trial  court,  which  jus- 
tifies a  refusal  to  require  the  examination 
where  the  necessities  of  the  case  are  not  such 
as  to  call  for  It,  or  where  the  sense  of  delicacy 
of  the  plahitiff  may  be  offended  by  the  exhi- 
bition, or  where  the  testimony  would  be  mere- 
ly cumulative,  or  where.  In  the  judgment  of 
the  trial  court,  it  would  not  materially  aid 
the  jury." 

In  the  case  of  Railroad  Co.  v.  Childress,  82 
6a.  719,  9  S.  £.  602,  the  trial  court  ruled  that 
It  had  no  power  to  order  an  examination  of 
plaintiff's  person  by  medical  experts  without 
plaintiff's  consent  The  supreme  court  cites 
a  Georgia  statute  (Code,  {  206),  which  de- 
clares that  "every  court  has  power  •  •  • 
to  control.  In  furtherance  of  justice,  the  con- 
duct of  Its  officers  and  all  other  persons  con- 
nected with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto";  and  con- 
strues such  statute  to  vest  power  in  the  court 
to  order  such  an  examination,  concluding  that 
It  is  vested  in  the  sound  discretion  of  the  trial 
court  alone. 

Hatfield  v.  Jtallroad  Ck).,  33  Minn.  130,  22 
N.  W.  176,  does  not  seem  to  sustain  the  view 
maintained  by  the  appellant.  The  opinion  is 
a  short  one.  Plaintiff  alleged  injuries  to  one 
of  her  limbs,  which  impeded  her  locomotion, 
and  testified  before  the  jury.  The  defend- 
ant moved  the  court  for  an  order  directing  the 
plaintiff  to  walk  across  the  court  room  before 
the  jury,  which  the  ti-ial  court  refused,  for 
the  reason  that  it  had  no  power  to  make  such 
order.  The  supreme  court  affirmed  the  judg- 
ment of  the  lower  court,  but  remarked  that 
the  power  to  make  such  order  was  vested  in 
the  discretion  of  the  trial  court. 

In  Owens  v.  Railroad  Co.,  95  Mo.  169,  8  S. 
W.  S50,  the  court  concludes  that  the  defendant 
has  not  an  absolute  right  to  have  a  peirsonal 
examination,  but  that  It  Is  In  the  discretion 
of  the  trial  court.  It  will  be  observed  that  In 
the  cases  above  mentioned,  with  the  exception 
of  47  Iowa,  the  case  of  Walsh  v.  Sayre,  su- 
pra, decided  In  1877,  is  relied  upon  as  a  prece- 
dent to  sustain  the  power  of  the  court  to  or- 
der a  physical  examination.  That  case,  bow- 
ever,  was  overruled  by  the  appellate  court  of 
New  York  In  January,  1883.  in  the  case  of 
Roberts  v.  Railroad  Co.,  29  Hun,  154,  and  it 
is  observed  In  the  opinion:  "The  order  is  so 
unusual  that  we  may  well  Inquire  upon  what 
authority  of  precedent  or  principle  it  rests. 
For  precedent  the  defendant  cites  what  Is  call- 
ed the  leading  case  of  Walsh  v.  Sayre,  52 
How.  Prac.  334.  That  case  was  decided  by 
the  special  term  of  the  superior  court  of  New 
York  in  1868,  and  was  reported  in  1877.  The 
action  was  for  malpractice,  and  the  motion  by 
the  defendant  was  that  the  plaintiff  submit  to 
a  personal  examination  by  surgeons.  The 
opinion  states  that  there  Is  no  recorded  case 
of  an  application  for  any  such  discovery  hav- 
ing been  granted,  and  the  decision  is  based 
upon  the  analogy  to  discovery  In  chancery. 
We  see  no  analogy  whatever  between  the  pro-^ 
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ductlon  of  books  and  papers,  or  the  ezamina- 
Hon  of  a  party  by  a  bill  of  discovery,  and  the 
compelling  of  a  party  to  expose  his  perscm  to 
the  Inspection  of  physicians."  The  court  also 
observes  that  in  Schroeder  v.  Railroad  Co., 
supra,  "the  doctrine  contended  for  by  defend- 
ants here  was  sustained."  But  that  opinion 
cites  no  precedent  or  authority,  and  the  court 
also  observes,  with  reference  to  the  cases 
cited  in  2  BIsh.  Mar.  &  Div.  {  050:  "What- 
ever may  be  the  rule  in  such  actions  for  di- 
vorce, nothing  which  is  there  said  applies  to 
this  case.  No  such  necessity  exists.  The  In- 
juries, If  any,  suffered  by  the  plaintiff,  can  be 
proved  by  ordinary  common-law  evidence,  ud 
similar  injuries  are  proved  every  day.  The 
other  instances  thought  by  the  defendant  to 
be  analogous  are  the  trial  by  Inspection  and 
the  writ  de  ventre  Insplclendo.  An  examina- 
tion of  3  Bl.  Oomm.  331,  will  show  that  the 
trial  by  inspection  was  a  trial  by  the  Judges, 
not  by  a  Jury,  of  some  single  matter,  obvious 
to  sight,  except  In  appeals  of  mayhem,  which 
are  matters  long  obsolete.  No  analogy  ex- 
ists between  those  proceedings  and  the  pres- 
ent. The  writ  de  ventre  insplclendo  (1  Bl.  • 
Oomm.  456),  taken  by  the  English  law  from 
Roman  Dig.  25,  4,  1,  10,  and  made  inde- 
cent in  the  taking,  has  long  become  obsolete. 
If  It  shows  anything  in  the  present  case,  its 
disuse  shows  that  such  an  invasion  of  the 
sacredness  of  the  person  as  is  here  proposed 
cannot  be  permitted  at  this  day.  Thus,  the 
whole  authority  for  this  order  rests,  in  the 
way  of  precedent,  on  the  special-term  case 
above  cited"  (Walsh  v.  Sayre,  supra). 

In  Railway  Co.. v.  Rice  (HI.  Sup.)  33  N.  B. 
951,  at  the  close  of  the  plaintiff's  evidence  in 
chief,  counsel  for  defendant  moved  for  an  or- 
der that  the  plaintiff  submit  to  an  examina- 
tion by  four  physicians  named.  The  motion 
was  overruled.  The  court  cites  a  long  line  of 
authorities  in  sustaining  the  Judgment  of  the 
trial  court,  and  observes;  "We  do  not  think 
Injustice  Is  likely  to  result  to  a  defendant  by 
a  refusal  to  make  such  nn  order.  ♦  •  • 
Rules  of  practice  must  be  laid  down,  not  with 
reference  to  a  single  case,  but  to  be  applied 
generally,  and  we  entertain  no  doubt  that  our 
conclusion  heretofore  announced  on  this  sub- 
ject is  the  better  and  safer  practice,"— citing 
a  number  of  former  decisions  In  that  court  de- 
nying the  power  to  order  such  an  examina- 
tion. 

In  Pennsylvania  Co.  v.  Newmeyer  (Ind. 
Sup.)  28  N.  E.  860,  the  trial  court  refused  to 
retiulre  the  plaintiff  to  submit  to  an  examina- 
tion of  his  injuries  by  surgeons  appointed  by 
the  court  for  that  purpose.  The  supreme  court 
affirmed  the  Judgment,  and  observed:  "There 
Is  no  statute  in  this  state  conferring  upon  the 
circuit  court  the  power  to  make  such  an  or- 
der as  was  asked  In  this  case.  If  such  power 
exists,  It  Is  power  that  inheres  In  the  court, 
independent  of  any  statutory  provision.  It  is 
applicable  alike  to  all,  male  and  female,  and 
is  confined  to  an  examination  of  no  particular 
part  of  the  person.   To  say  that  the  power  re- 


sides in  the  sound  discretion  of  the  court  does 
not  meet  the  case,  fojr  the  real  question  is  as 
to  whether  the  power  exists  at  all.  *  •  • 
We  think  the  better  reason  Is  against  the  ex- 
istence of  such  a  right,  and,  in  the  absence  of 
some  statute  upon  the  subject,  we  do  not 
think  the  court  should  attempt  to  compel  lit- 
igants,, against  their  will,  to  submit  their  per- 
sons to  the  examination  of  strangers  for  the 
purpose  of  furnishing  evidence  to  be  used  on 
the  trial  of  the  cause." 

In  the  case  of  McQulgan  v.  Railroad  Co., 
129  N.  Y.  50,  29  N.  E.  235,  the  sole  question 
presented  to  the  court  was  whether  the  su- 
preme court  has  power,  In  advance  of  the 
trial  of  an  action  for  personal  and  physical 
injury,  to  compel  the  plaintiff,  on  an  applica- 
tion made  In  behalf  of  the  defendant,  to  sub- 
mit to  a  surgical  examination  of  bis  person 
by  surgeons  appointed  by  the  court  with  a 
view  of  enabling  them  to  testify  on  the  trial. 
This  case  contains  an  exhaustive  review  of 
the  whole  question.  The  court,  by  Andrews, 
J.,  observed:  "Upon  the  organization  of  the 
state  government,  our  courts  succeeded  to  the 
powers  theretofore  exercised  by  the  courts  of 
law  and  chancery  In  England,  so  far  as  they 
were  applicable  to  our  situation.  It  is  a  sig- 
nificant fact  that  not  a  trace  can  be  found  In 
the  decisions  of  the  common-law  courts  of 
England,  either  before  or  since  the  Revolution, 
of  the  exercise  of  a  power  to  compel  a  party 
to  a  personal  action  to  submit  his  person  to 
examination  at  the  Instances  of  the  other 
party.  If  the  power  existed.  It  Is  difficult  to 
suppose  that  It  would  not  have  been  frequent- 
ly invoked.  Actions  for  assault  and  battery, 
for  Injuries  arising  from  negligence,  and,  gen- 
erally, for  personal  torts,  were  among  the 
most  common  known  to  the  law,  and  yet,  so 
far  as  we  can  discover.  In  no  case  was  It  sup- 
posed or  claimed  that  the  court  was  armed 
with  this  Jurisdiction.  The  nonexercise  of  a 
power  is  not  conclusive  against  Its  existence, 
but  It  Is  strange.  If  the  power  In  question  ex- 
isted. It  should  have  been  unused  for  centu- 
ries, and  never  have  been  called  Into  activity. 

*  •  •  The  only  authority  In  the  English 
common-law  courts  In  any  degree  analogous 
Is  found  In  the  power  which  the  courts  of 
England  have  occasionally,  though  rarely,  ex- 
ercised, to  Issue,  on  the  application  of  appar- 
ent heirs,   the  writ  de   ventre   insplclendo. 

•  *  *  This  practice  in  England  Is  sul  gen- 
eris,   and    has    never    been    adopted    here. 

♦  •  •  The  doctrine  of  the  cases  in  chancery 
(Devanbagh  v.  Devanbagh,  5  Paige,  554; 
Newell  V.  Newell,  9  Paige,  25),  that  In  an  ac- 
tion to  procure  a  decree  of  nullity  of  marriage 
on  the  ground  of  impotence  or  sexual  Inca- 
pacity, the  chancellor  may  compel  the  defend- 
ant to  submit  to  a  surgical  examination,  Is  a 
graft  from  the  civil  and  common  (canon)  law, 
and,  as  has  been  said,  'rests  upon  the  interest 
which  the  public,  as  well  as  the  parties,  have 
in  the  question  of  upholding'  or  dissolving  the 
marriage  state,  and  upon  the  necessity  of  such 
evidence  to  enable  tiie  court  to  exercise  its 
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JnrtsdtctloB.*  •  •  •  The  power  to  compd 
8  [)nrty  ro  «nbmit  to  an  examination  of  hla 
persiin  li.is  never  been  conferred  by  any  stat- 
Mte.  •  •  •  Hut  we  have  to  deal  only  with 
th«>  question  of  the  power  of  the  courta,  In 
the  absence  of  any  legislarlon.  It  la  very  clear 
that  the  power  Is  not  a  part  of  the  recognized 
and  customary  jnrlsdictlon  of  courts  of  law  or 
equity.  The  doctrine  that  courts  have  an  In- 
herent jurisdiction  to  mold  the  proceedings 
to  meet  new  conditions  and  exigencies  la  true, 
but  in  a  limited  sense.  They  cannot,  under 
cover  of  procedure  or  to  accomplish  Jiutlce  In 
a  particular  case.  Invade  recognized  rights  of 
person  or  property.  •  •  •  We  think  the 
assumption  by  the  court  of  this  Jurisdiction, 
In  the  absence  of  statute  authority,  would  be 
an  arbitrary  extension  of  its  powers." 

The  case  of  Railway  Co.  v.  Botsford,  141 
V.  8.  250,  11  Sup.  Ct.  1000,  was  where  the 
single  question  before  the  court  was  whether, 
In  a  civil  action  for  an  Injury  to  the  person, 
the  court,  on  application  of  the  defendant  and 
In  advance  of  the  trial,  could  order  the  plain- 
tiff, without  his  or  her  consent,  to  submit  to  a 
surgical  examination  as  to  the  extent  of  the 
injury  sued  for.  This  case  Is  an  exhaustive 
and  thoroiij;b  statement,  upon  authority  and 
principle,  of  the  controversy,  and  the  principle 
enunciated  that  no  power  exists  in  the  court 
to  order  such  an  examination  of  the  person 
of  the  plaintiff.  The  court  observed  of  the 
cases  cited  by  appellant:  "Within  the  last 
fifteen  years  •  •  •  a  practice  to  grant 
audi  order  has  prevailed  In  the  courts  of  sev- 
eral of  the  Western  and  Southern  states,  fol- 
lowing the  lead  of  the  supreme  court  of  Iowa 
In  a  case  decided  in  1877.  The  consideration 
■due  to  the  decision  of  those  cases  has  Induced 
us  fully  to  examine,  as  we  have  done  above, 
the  precedents  and  analogies  on  which  they 
rely.  Upon  mature  advisement,  we  retain 
-our  original  opinion  that  such  an  order  has 
no  warrant  of  law." 

It  would  seem  that  no  authority  should  be 
inferred  from  the  very  rare  Instances  In  the 
-ecclesiastical  courts  of  ancient  England  for 
granting  an  order  for  the  examination  of  the 
person  for  a  single  purpose,  when  the  nullity 
of  marriage  was  the  Issue.  With  the  excep- 
tion of  the  cases  of  I>e  Barron  v.  Le  Barron, 
85  Yt  3G5,  and  Devanbagh  ▼.  Devanbagh, 
supra,  and  the  allusion  by  Blsh.  Mar.  &  Dlv„ 
-supra,  there  does  not  seem  to  be  any  American 
authority  that  has  ever  supposed  these  in- 
stances of  the  ecclesiastical  law  were  a  part  of 
the  common  law  of  this  country  or  England. 
The  action  of  divorce  in  this  state,  and  per- 
haps universally  now,  is  purely  statutory. 
The  grounds  for  divorce  are  statutory.  The 
procedure  and  method  of  taking  evidence  In 
the  ecclesiastical  court  has  never  been  used 
in  this  country  or  in  a  court  of  common  law, 
and  the  ecclesiastical  law  was  never  a  part  of 
the  common  law.  The  action  of  divorce  is 
•purely  a  civil  action,  and  the  procedure  pro- 
vided by  legislation  la  that  of  other  dvU  a»- 

tlOBB, 


In  Page  ▼.  Page,  81  Utdi.  88,  16  N.  W.. 
245,  which  was  a  divorce  case,  upon  the  pro- 
duction of  testimony  before  the  commissioner, 
physicians  were  produced  by  counsel  for  plain- 
tiff, who  examined  the  person  of  the  defend- 
ant and  the  eminent  Jurist  Judge  Cooley,  d»- 
llverlng  the  opinion  of  the  court  observed  of 
this  examination:  "There  was  also  a  most 
extraordinary  compulsoty  examination  of  the 
defendant  by  physicians,  who  stripped  him, 
and  subjected  him  to  oral  Inquisition,  to  com- 
pel blm  to  give  evidence  which  they  could  re- 
peat before  the  commissioner  for  use  against 
him.  What  means  they  could  be  supposed  to 
have  for  compelling  him  to  answer  their  quea- 
tlons,  In  case  he  declined,  as  be  ought  to  have 
done,  we  do  not  know,  but  we  are  certain 
they  could  not  be  means  known  to  the  law. 
We  strike  from  the  record  all  the  evidence 
■obtained  by  this  Inquisition  also.  It  should 
be  understood  that  there' are  some  rights 
which  belong  to  man  as  man  and  to  woman 
as  woman  which,  in  civilized  communities, 
they  can  never  forfeit  by  becoming  parties 
to  divorce  or  any  other  suits,  and  that  there 
are  limits  to  the  Indignities  to  which  parties 
to  legal  proceedings  may  be  lawfully  sub- 
jected." The  same  high  authority,  in  Cooley, 
Torts,  29,  declares:  "The  rights  to  one's  per- 
son may  be  said  to  be  a  right  to  complete  Im- 
munity,—to  be  let  alone."  And  this  definition 
Is  approved  In  Railway  Co.  v.  Botsford,  supra. 

Neither  can  there  be  a  sound  argument 
founded  upon  the  fact  that  actions  for  per- 
sonal injuries  may  have  become  more  fre- 
quent in  recent  years,  and  that  counties,  cities, 
and  other  municipal  corporations  are  liable 
for  negligence  resulting  from  Injuries  to  per- 
sons. Certainly,  the  public  policy  which  au- 
thorized these  actions  Is  entirely  a  subject  of 
legislation.  The  legislature  of  this  state  has 
authorized  actions  for  personal  Injuries  against 
counties  and  municipal  corporations.  If  it  tie 
questionable  policy,  the  argument  against 
their  maintenance  Is  a  legislative,  rather  than 
a  Judicial,  one.  It  does  not  seem  that  the 
necessity  exists.  In  obtaining  Justice  In  the 
trial  of  these  cases,  to  overturn  ancient  prin- 
ciples of  personal  liberty,  and.  If  It  did.  tt 
should  be  remitted  to  the  lawmaking  depart- 
ment of  the  state. 

FUTXBRTON,  J.  I  concur  In  the  dissent- 
ing opinion  of  Judge  KEATIS. 


(35  Or.  7B) 
THKRRELSEN  v.  THERKELSEN.  * 
(Supreme  Court  of  Oregon.     June  5,  1809.) 
APPBAIi— FBBS— RELEASB. 
The  supreme  court  has  no  authority  to  ie> 
Ueve  a  pnrty  from  payment  of  the  fees  required 
of  appclliint  and  reRpoodent  by  Act  Feb.  18,  1899 
(Laws  18<j0,  p.  167,  i  2),  to  be  paid  on  filing 
transcript  and  brief,  respectively,  on  appeal. 

Appeal  from  circuit  court,  Multnomah  coan- 
ty;   John  B.  deland.  Judge. 
Action  between  Annetta  Stella  Therkelsea 

«  Beheatlng  denied  AngiMt  7,  1880. 


Digitized  by 


Google 


874 


57  PACIB'IO  REPORTER. 


(Or. 


.and  I^wrence  E.  Tberkelsen.  Ttiere  was  a 
Judgment  for  the  former,  and  the  latter  ap- 
peals. Respondent's  application  to  be  excused 
from  paying  fees  denied. 

Thos.  N;  Strong,  for  appellant  Joseph  & 
Schlegel,  for  respondent. 

PER  CURIAM.  This  is  an  appllcaUon  by 
the  plaintiff  and  respondent  to  bn  relieved 
from  the  payment  of  fees  required  by  the  act 
of  E"ebruary  18, 1899  (Laws  1899,  p.  1G7).  Sec- 
tion 2  of  the  act  referred  to  provides  that  "the 
appellant  in  a  civil  case,  upon  filing  his  tran- 
script in  the  supreme  court,  shall  pay  to  the 
clerk  thereof,  in  advance,  the  sum  of  $25, 
which  shall  be  in  lieu  of  all  fees  heretofore  re- 
quired by  law  to  be  paid  by  him  except  the 
trial  fee;  and  the  respondent  in  such  case, 
upon  entering  his  appearance  in  the  appellate 
court  or  filing  his  brief  therein,  shall  pay  to 
such  clerk,  in  advance,  the  sum  of  $20,  In 
lieu  of  all  fees  heretofore  required  by  law." 
The  act  makes  no  exception  in  the  class  of 
cases  referred  to,  and  there  being  no  author- 
ity vested  in  the  court  to  relieve  a  party 
from  a  compliance  therewith,  or  to  suspend 
its  operation  in  any  case,  the  motion  must 
be  denied,  notwithstanding  the  meritorious 
showing  made. 


(Si  Or.  »2)  • 

O'BRIEN  T.  O'BRIEN. 
(Supreme  Court  of  Oregon.     June  5,  1S99.)  . 

DIVORCE— ALIMONY    PENDENTE    LITE-SU- 
PREME COURT— JURISDICTION. 
'  Under  Const,  art.  7,  I  6,  limiting  the  su- 

preme court's  jurisdiction  to  revising  the  final 
(locisious  of  the  circuit  courts,  and  Hiil's  Ann. 
Ijiws,  §  500,  providing  that  in  a  divorce  suit  an 
iillowance  for  alimony  may  be  made  at  any  time 
after  commeucenient  of  the  suit,  and  before  a 
decree  therein,  on  appeal  in  such  a  suit  the  su- 
preme court  cannot  grant  Alimony  pendente  lite; 
such  order  not  Ix'ing  necessary  or  proper  in  aid 
of  its  appellate  jurisdiction. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; J.  B.  Cleland,  Judge. 

Action  by  ilary  O'Brien  against  John 
O'Brien  for  a  divorce.  From  a  judgment  for 
plaintur,  defendant  appeals.  On  petition  for 
alimony.    Denied. 

W.  P.  Lord,  for  appellant.  F.  P.  Mays,  for 
respondent. 

BEAN,  J.  This  is  an  application  on  behalf 
of  the  respondent  for  an  order  requiring  the 
appellant  to  pay  such  a  sum  of  money  as 
the  court  may  deem  reasouable  for  her  sup- 
port pending  the  appeal,  and  for  counsel  fees 
and  expenses.  The  petitioner  Is  met  at  the 
outset  with  the  objection,  which  we  think 
well  taken,  that  the  relief  sought  is  not  with- 
in the  Jurisdiction  of  this  court  The  con- 
stitution provides  that  "the  supreme  court 
shall  have  Jurisdiction  only  to  revise  tlie  final 
decisions  of  the  circuit  courts."  Const,  art  7, 
SO.  It  is  therefore  strictly  an  appellate  trl- 
buunl,  and  it  is  only  when  the  circuit  court 
has  acted,  and  its  act  is  brought  here  for  re- 


view in  the  manner  provided  by  law,  that  our 
Jurisdiction  attaches.  We  are  therefore  of 
the  opinion  that  we  have  no  power  to  grant 
the  relief  prayed  for,  because  the  Jurisdiction 
invoked  is  original,  and  not  appellate.  It  is 
true  that  as  an  incident  to,  and  in  aid  of,  its 
appellate  Jurisdiction,  the  court  has  the  power 
to  issue  and  enforce  such  writs  and  make 
such  orders  as  may  be  necessary  or  proper  to 
the  complete  exercise  of  its  Jurisdiction;  but 
the  order  sought  is  in  no  way  essential  or 
necessary  for  that  purpose.  We  are  not  un- 
mindful of  the  rule  that  Jurisdiction  in  divorce 
cases  is  said  to  carry  with  it,  by  implication, 
the  Incidental  power  to  make  a  proper  allow- 
ance for  alimony  pendente  lite  and  "suit 
u.-r'-y";  but  we  have  no  Jurisdiction  of  such 
cases,  except  aa  conferred  by  the  constitution, 
which  limits  it  to  revising  the  actions  of  the 
circuit  court  And  the  statute  on  the  subject, 
which  provides  that  an  allowance  for  that 
purpose  may  be  made  at  any  time  after  the 
commencement  of  the  suit  and  before  a  de- 
cree therein,  contemplates  that  in  harmony 
with  the  constitution,  its  exercise  shall  be  con- 
fined, in  the  first  instance,  to  the  court  of 
original  Jurisdiction.  Hill's  Ann.  Laws,  §  500. 
The  cases  relied  upon  by  counsel  for  petition- 
er, from  Michigan,  Colorado,  and  Nevada 
(Goldsmith  v.  Goldsmith,  6  Mich.  285;  Pleyte 
V.  Pleyte,  16  Colo.  123,  25  Pac.  25;  Lake  t. 
Lake,  17  Nev.  230,  30  Pac.  878),  though  appar- 
ently in  point,  were  tried  and  determined  un- 
der constitutions  by  the  terms  of  which  Juris- 
diction is  vested  In  the  appellate  court  to  is- 
sue writs  of  habeas  corpus,  mandamus,  quo 
warranto,  certiorari,  injunction,  and  other 
remedial  writs,  with  authority  to  hear  and 
determine  the  same.  1  (3omp.  Laws  Mich.  p. 
58;  1  Mills'  Ann.  St  Colo.  p.  258.  Or,  in 
addition  to  those  enumerated,  "all  writs  nec- 
essary or  proper  to  the  complete  exercise  of 
its  appellate  Jurisdiction."  Onst  Nev.  art  6, 
§  4.  Our  constitution  contains  no  such  provi- 
sion, and  vests  no  such  Jurisdiction  in  tliis 
court;  but  even  under  a  constitution  similar 
to  that  of  Nevada,  the  supreme  court  of  Cali- 
fornia in  ReiUy  v.  RelUy,  60  Cal.  624,  held 
that  It  had  no  power  to  make  an  allowance 
for  alimony  pendente  lite.  The  petiiilon  Is  de- 
nied. 


(35  Or.  I(i2) 
TROY  V.  HALLGARTH. 
(Supreme  Court  of  Oregon.     June  5,  1889.) 

JUSTICES  OP  THE  PEACE— APPEAL— AMOUNT 
IN  CONTROVERSY. 
Under  Hill's  Ann.  Luwk,  §  2117,  authorizing 
an  appeal  from  a  justice's  court  where  the  sum 
in  controversy  exceoJs  $10,  a  defendant  against 
whom  a  judgment  is  rendered  for  less  than  51(» 
may  appeal,  though  he  tiled  no  couuterclaini, 
where  the  complaint  demanded  more  tlian  $10. 

Appeal  from  circuit  court  Union  county; 
Robert  Eakin,  Judge. 

Action  In  a  Justice's  court  by  Thomas  Troy 
against  Charles  Hnllgarth.  From  a  Judg- 
ment for  plaintiff,  defendant  appealed  to  the 
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circuit  court.  In  which  a  judgment  was  ren- 
tlprud '  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

This  action  was  originally  commenced  In 
tiic  justice's  court  of  fUgln  district,  Union 
county,  to  recover  damages  alleged  to  bare 
lieeu  sustained  by  reason  of  defendant's  sheep 
l>realving  into  plaiutiff's  Inclosure  and  de- 
stroying bis  hay,  of  the  reasonable  value  of 
$24.  The  answer,  after  denying  upon  infor- 
mation and  belief  the  material  allegations  of 
the  complaint,  avers  that,  if  the  sheep  destroy- 
ed plaintiff's  bay,  it  was  because  be  did  not 
maintain  a  lawful  fence  around  the  same. 
The  reply  having  put  in  Issue  the  allegations 
of  new  matter  contained  In  the  answer,  a  trial 
was  had,  resulting  In  a  judgment  for  plaintiff 
in  the  sum  of  six  dollars,  from  which  the  de^ 
fcndant  appealed.  In  the  circuit  court,  plain- 
tiff, contending  that  the  amount  in  contro- 
versy was  insufficient  to  confer  jurisdiction, 
moved  to  dismiss  the  appeal;  but,  the  motion 
being  overruled,  a  trial  was  had,  resulthig  In 
a  verdict  for  defendant,  and  from  the  judg- 
ment thereon  plaintiff  appeals  to  this  court. 

I<\  S.  Ivanhoe,  for  appellant  N.  C.  Hc- 
I.eod,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  The 
only  question  presented  for  consideration  Is 
whether  the  trial  court  had  jurisdiction  of 
the  appeal.  The.  statute,  as  far  as  applicable 
to  the  case  at  bar,  reads  as  follows:  "Either 
party  may  appeal  from  a  judgment  given  in 
a  justice's  court  in  a  civil  action,  when  the 
sum  In  controversy  Is  not  less  than  ten  dol- 
lars, or  for  the  recovery  of  personal  property 
of  the  value  of  not  less  than  ten  dollars,  ex- 
clusive of  costs  in  either  case."  Hill's  Ann. 
Laws,  i  2117.  No  counterclaim  having  been 
Interposed,  plaintiffs  counsel  contend  that  the 
sum  in  controversy,  as  far  as  defendant  Is 
concerned,  Is  six  dollars,  the  amount  for 
which  judgment  was  given,  while  defendant's 
counsel  insist  that  the  sum  in  controversy  Is 
the  amount  demanded  In  the  complaint  It  is 
Impossible  to  reconcile  the  conflict  in  the  de- 
cisions upon  the  subject  under  consideration; 
some  courts  holding  that  when  an  appeal  Is 
taken  by  the  defendant  provided  he  has  filed 
no  counterclaim  and  sought  no  affirmative  re- 
lief in  the  trial  court,  the  Judgment  there  ren- 
dered Is  the  amount  in  controversy.  1  Enc. 
PI.  &  Prac.  732;  Hilton  v.  Dickinson,  108  U. 
S.  10.".  2  Sup.  Ct.  424.  In  Ix)rd  v.  Goldberg, 
ftl  Cal.  .'>ft7,  22  Pac.  1126,  an  action  having 
been  Instituted  to  recover  the  sum  of  $6,000, 
the  defendant  denied  the  material  allegations 
of  the  complaint,  and  set  up  a  counterclaim 
of  $251,  whereupon  a  trial  was  had,  result- 
ing in  a  judgment  for  plaintiff  In  the  sum  of 
$190,  from  which  the  defendant  appealed. 
Plaintiff's  counsel,  contending  that  the  coun- 
terclaim, being  less  than  $300,  was  Insuffi- 
cient to  confer  jurisdiction,  moved  to  dismiss 
th<>  appeal;  but  it  was  held  that  the  sum  in 
controversy  was  the  amount  demanded   by 


plaintiff  in  his  complaint,  the  court  saying: 
"The  power  of  this  court  to  hear  and  deter- 
mine the  matter  In  controversy  here  Is  in  no 
way  dependent  upon  the  counterclaim  set  up 
by  defendant.  Under  our  present  constitu- 
tion and  laws,  where  an  action  is  brought  to 
recover  a  money  demand,  the  ad  damnum 
clause  of  ihe  complaint  Is  the  test  of  jurisdic- 
tion. If  the  amount  sued  for  is  large  enough 
to  give  the  superior  court  jurisdiction,  the 
supreme  court  has  jurisdiction  on  appeal;  and 
this  is  so  whether  the  appeal  be  taken  by  the 
plaintiff  or  defendant."  In  Perry  v.  Conger, 
05  Iowa,  588,  22  N.  "W.  688,  an  action  having 
been  commenced  In  the  justice's  court  to  re- 
cover the  sum  of  $24.50,  the  answer  contain- 
ed a  general  denial,  and  also  set  up  a  coun- 
terclaim of  $30,  and  npon  a  trial  of  the  cause 
defendant  recovered  judgment  for  costs,  from 
which  plaintiff  appealed.  The  circuit  court 
dismissed  the  appeal  on  the  ground  that  the 
amount  in  controversy  did  not  exceed  the  sum 
of  $25,  and  plaintiff  appealed  to  the  supreme 
court,  which.  In  reversing  the  judgment,  say: 
"The  trial,  of  course,  is  upon  all  the  issues 
raised  by  the  pleadings.  The  case  therefore 
stood  upon  the  appeal,  as  to  the  amount  in 
controversy,  just  as  It  did  before  the  justice 
of  the  peace.  In  each  court  the  defendant 
could  have  recovered  a  Judgment  for  $30.  By 
appealing,  the  plaintiff  recognized  the  right 
of  defendant  to  recover  such  a  judgment  In 
the  circuit  court.  If  the  proof  should  demand 
it  Lundak  v.  Railway  Co.  (Iowa)  21  N.  W. 
783.  It  therefore  clearly  appears  that  the 
amount  In  controversy,  both  before  and  after 
the  appeal  from  the  justice  of  the  peace,  ex- 
ceeded $25."  "The  amount  in  controversy  be- 
tween the  parties,"  says  Mr.  Justice  Reed  In 
Nichols  V.  Wood,  66  Iowa,  225,  23  N.  W.  641, 
"should  be  determined,  then,  from  the  plead- 
ings in  the  case,  and  not  from  the  Judgment 
rendered  by  the  justice."  The  weight  of  au- 
thority, and  the  better  reason,  in  our  judg- 
ment support  the  doctrine  that  the  ad  dam- 
num of  the  complaint  and  not  the  amount 
awarded  by  the  judgment  affords  the  test 
of  jurisdiction,  and  determines  the  sum  in 
controversy,  on  an  appeal  from  a  Judgment 
given  in  the  justice's  court,  when  no  counter- 
claim Is  interposed  by  the  defendant.  1  Enc. 
Pi.  &  Prac.  703;  Maxfleld  v.  Johnson,  30  Cal. 
545;  .«!olomon  v.  Reese,  34  Cal.  28;  Penny- 
becker  v.  McDougal,  48  Cal.  160;  Pitkin  v. 
Flowers,  2  Root  42;  Inhabitants  of  Town  of 
Newton  v.  Inhabitants  of  Town  of  Danbury, 
3  Conn.  5.53.  If,  on  an  appeal  from  a  Judg- 
ment given  In  a  justice's  court,  the  appellate 
tribunal  were  limited  to  a  consideration  of  the 
errors  alleged  to  have  been  committed,  there 
might  be  some  reason  for  holding  that  the 
judgment  rendered  was  ttie  measure  of  thie 
sum  in  controversy,  for  In  such  rase  the  court 
would  be  powerless  to  modify  the  judgment 
except  by  reversal,  whereupon  the  cause 
would  be  remanded  for  a  new  trial;  but  in 
this  state,  when  an  appeal  Is  perfected,  the 
circuit  court  is  required  to  hear,  try,   and 


Digitized  by 


Google 


376 


67  PACIFIC  REPORTEB. 


(Or. 


determine  the  catise  anew,  without  regarding 
any  error  of  the  Justice  In  relation  to  the  trial 
of  the  case.  Hill's  Ann.  Laws  Or.  {  2127. 
This  being  so,  when  an  appeal  Is  taken  by  a 
defendant  from  a  Judgment  rendered  In  the 
Justice's  court  In  favor  of  plaintiff  for  a  part 
only  of  his  demand  the  circuit  court  Is  empow- 
ered, upon  a  retrial  of  the  cause,  to  award  the 
whole  amount  of  his  demand,  and  this  con- 
firms us  in  the  belief  that  the  sum  in  contro- 
versy, when  no  counterclaim  Is  Interposed,  is 
the  amount  .demanded  in  the  complaint.  No 
error  having  been  committed  by  the  trial 
court,  it  follows  that  the  Judgment  la  affirmed. 


ai  Or.  m) 


In  re  PBRDON. 


(Supreme  Court  of  Oregon.    June  5,  1899.) 

STATUTES— RBPBAL— PHYSICIANS. 
I^ws  1889,  p.  144,  as  amended  by  Laws 
1891,  p.  153,  regulates  the  practice  of  medicine 
and  surgery,  and  requires  any  itinerant  vendor 
of  drugs  or  other  appliances  for  the  treatment 
of  diseases,  who  publicly  professes  to  treat  dis- 
eases therewith,  to  take  out  a  license;  prescrib- 
ing a  punishment  for  violation  thereof.  Laws 
1805,  p.   61,  entitled  "An   act  to  regulate  the 

Sractice  of  medicine  and  surgery,  •  •  •  to 
ceuse  pbysicians  and  surgeons,  to  punish  all  per- 
sons violating  this  act,  and  to  repeal  all  laws" 
inconsistent  therewith,  provides  for  the  appoint- 
ment of  a  board  of  medical  examiners,  defines 
their  duty  and  powers,  declares  who  shall  be  re- 
garded as  practicing  medicine  or  surgery,  and 
prescribes  tlie  qualifications  and  conditions  for 
practice,  and  the  punishment  of  those  assuming 
to  practice  without  licenses.  Held,  that  the  act 
of  1805  is  a  revision  of  the  whole  subject,  and  re- 
peals the  foi-mer  laws. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  Lowell,  Judge. 

J.  M.  Ferdou  was  committed  to  the  custody 
of  William  Blakley,  sheriff,  on  the  charge  of 
Itinerantly  vending  medicine  without  a  li- 
cense, contrary  to  statute,  and  he  applied  for 
a  writ  of  habeas  corpus.  From  a  judgment 
dismissing  the  writ  aud  remanding  petitioner, 
he  appeals.    Reversed. 

J.  H.  Raley,  for  appellant.  D.  R.  N.  Black- 
burn, Atty.  Gen.,  and  H,  J.  Bean,  Dlst.  Atty., 
for  respondent 

BEAN,  J.  On  September  13,  1898,  the  peti- 
tioner was  held  to  answer,  by  a  committing 
magistrate,  for  a  violation  of  section  11  of  the 
act  of  February  28,  1889,  regulating  the  prac- 
tice of  medicine  and  stvgery  (Laws  1889,  p. 
144),  as  amended  by  the  act  of  1891  (Laws 
1891,  p.  153),  and  In  default  of  ball  was  com- 
mitted to  the  custody  of  the  defendant,  the 
sheriff  of  Umatilla  county.  He  thereiq)on  ap- 
plied to  the  circuit  court  for  his  discharge 
under  a  writ  of  habeas  corpus,  on  the  ground 
that  the  section  of  the  act  under  which  he  was 
committed  Is  unconstitutional  and  void,  or.  If 
not,  that  it  was  repealed  by  the  subsequent 
act  of  the  legislature  regulating  the  practice 
of  medicine  aud  surgery  in  the  state  (Laws 
1S05,  p.  61).    The  writ  haviug  been  dismissed, 


and  the  petitioner  remand<>d  to  the  custody 
of  the  defendant,  be  appeals. 

The  act  of  1889  Is  entitled  "An  act  to  rega- 
late  the  practice  of  medicine  and  surgery  In 
the  state  of  Oregon."  It  provides  for  the  ap- 
pointment of  a  board  of  examiners  of  three 
persons,  from  among  the  physicians  of  the 
state,  and  for  the  punishment  of  any  person 
practicing  medicine  or  surgery  without  a  li- 
cense from  such  board,  unless  he  was  practic- 
ing within  the  state  at  the  time  of  the  pas- 
sage of  the  act.  It  prescribes  In  detail  the 
qualifications  necessary  to  entitle  an  applicant 
to  a  license,  and  the  duties  of  the  board  of 
examiners,  and  declares  who  shall  be  re|:ard- 
ed  as  practicing  medicine,  within  the  mean- 
ing of  the  act  Section  11,  as  amended  In 
1891,  and  under  which  the  petitioner  was  ar- 
rested and  committed,  provides  that  "any  itin- 
erant vendor  of  any  drug,  nostrum,  medicine, 
ointment  or  appliance  of  any  kind  Intended 
for  the  treatment  of  disease  or  Injury,  who 
shall  by  writing  or  printing,  or  any  other 
method,  publicly  profess  to  cure  or  treat  dis- 
eases. Injuries,  deformities  or  ailments  of  any 
kind  by  any  drug,  nostrum,  medicine  or  other 
application,  shall  pay  to  the  secretary  of  state 
a  license  of  one  hundred  dolUirs  per  month  to 
be  collected  by  said  secretary  of  state  or  by 
his  lawfully-authorized  attorney.  Any  person 
who  shall  violate  the  provisions  of  this  section ' 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  not  to  exceed  five  hundred  dollars  ($500) 
or  imprisonment  in  the  county  jail  not  to  ex- 
ceed six  months,  or  by  both  such  fine  and 
imprisonment."  The  cwitention  of  the  peti- 
tioner Is  that  this  section  Is  unconstitutional 
and  void,  because  not  within  the  subject  of 
the  act  as  expressed  In  the  title;  while  the 
defendant  contends  that  the  subject-matter  of 
the  section  Is  so  germane  to  It  and  coimected 
therewith  as  not  to  be  obnoxious  to  the  pro- 
vision of  section  20,  art  4,  of  the  constitu- 
tion, which  declares  that  "every  act  shall  em- 
brace but  one  subject  and  matters  properly 
connected  therewith,  which  subjects  shall  be 
expressed  in  the  title."  It  Is  not  easy  to  per- 
ceive what  connection  the  licensing  or  taxing 
of  itinerant  vendors  of  drugs  or  nostrums  has 
ivith  the  question  of  regulating  the  practice 
of  medicine  and  surgery;  but  we  do  not  con- 
sider it  necessary  to  examine  this  phase  of  the 
case,  because,  if  it  be  conceded  that  an  Itin- 
erant vendor  of  drugs  and  medicines,  who 
publicly  professes  to  cure  and  treat  diseases 
therewith.  Is  practicing  medicine  or  surgery, 
and  that  the  section  is  a  mere  regulation  of 
such  practice,  it  was  repealed  by  the  subse- 
quent act  of  1895,  which  was  evidently  in- 
tended to,  and  does,  revise  the  whole  subject- 
matter  of  the  old  law,  and  prescribes  the  con- 
ditions on  which  the  practice  of  medicine  and 
surgery  shall  be  permitted.  The  act  of  1895 
Is  entitled  "An  act  to  regulate  the  practice  of 
medicine  and  surgery  In  the  state  of  Ort-gon, 
and  to  license  physicians  and  surgeons,  to 
punish  all  persons  violating  this  act  and  to 
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repeal  all  lavrs  In  conflict  therewith,  and  de- 
claring an  emergency."  Like  the  act  of  1889, 
it  provides  for  the  appointment  of  a  board  of 
medical  examiners,  and  defines  their  dntles 
and  powers,  declares  who  shall  be  regarded 
as  practicing  medicine  or  surgery,  and  ore- 
sorlbes  In  great  detail  the  qualifications  and 
conditions  upon  which  persons  shall  be  per^ 
initted  to  do  so,  and  the  punishment  of  any 
person  assuming  to  practice  without  a  license. 
In  short,  it  Is  complete  within  itself,'  and,  un- 
der the  well-settled  rule  of  statutory  «onstmc- 
tion,  that  where  the  legislature,  by  a  new 
statute,  evidently  intends  to,  and  does,  revise 
the  whole  subject-matter  of  an  old  one  (Little 
V.  Cogswell,  20  Or.  345,  25  Pac.  727;  Insur- 
ance Co.  V.  Riggen,  SI  Or.  336,  48  Pac.  476), 
operates  as  a  repeal  of  the  former  act  upon 
the  subject  It  follows,  therefore,  that,  as- 
suming the  section  of  the  statute  under  which 
the  petitioner  was  arrested  to  have  been  con- 
stitutional and  valiu  at  the  time  of  its  enact- 
ment. It  had  been  repealed  at  the  time  of  the 
petitioner's  arrest.  The  Judgment  of  the  court 
below^  is  therefore  reversed,  and  the  cause  re- 
manded, with  direction  to  discharge  the  peti- 
tioner. 


aJ4  Cal.  SM) 

COHEN  et  al.  v.  CITY  OP  ALAMEDA  et  al. 

(S.  F.  1,017.) 
(Supreme  Court  of  California.     May  26,  1899.) 

MtlNICIPAL,  C0RPORATI0K3— STATUTES— OPEN- 
ING STREETS— RESOLUTION— DESCRIPTION— 
—SUFFICIENCY— SPECIAL  ASSESSMENTS— AC- 
TIONS TO  SET  ASIDE— VALIDITY— DESIGNA- 
TION OF  OWNER  —  APPEAL— RECORD-AFFI- 
DAVITS. 

1.  St.  1889,  p.  70,  authorizing  the  laying  out 
and  extension  of  streets  within  municipaUties, 
and  the  payment  of  the  cost  thereof  by  special 
nssessments  on  lands  benefited  thereby,  is  consti- 
tntional. 

2.  In  a  resolution  of  a  city  council  of  intention 
to  open  a  street  a  deBcriptiou  clearly  defining  the 
boundaries  of  the  land  deemed  necessary  to  be 
taken  for  such  street  is  snfilcient,  though  except- 
ing therefrom  all  land  held  by  the  city  and  state 
as  open  ways, 

3.  A  resolution  of  intention  to  open  a  street 
in  a  city  described  the  boundaries  of  the  land  to 
he  taken,  excepting  therefrom  lands  held  as 
oneu  wa3-8.  Property  owners  sued  to  set  aside 
the  assessment,  claiming  the  description  was  iu- 
sufiieient  because  of  the  exception.  Held,  that  the 
admission  of  evidence  to  show  that  all  the  land 
within  the  lines  of  the  proposed  street  was  held 
in  private  ownership,  though  unnecessary,  was 
not  injurious  to  plaintiffs. 

4.  Where  land  owned  by  one  railway  company 
within  a  district  benefited  by  the  opening  of  a 
street  is  assessed  to  another  company,  and  the 
assessment  is  paid,  the  assessment  is  not  objec- 
tionable as  not  made  on  all  the  property  within 
the  district;  St.  1889.  p.  70,  §  12,  providing  that 
error  in  designating  the  owner  of  any  land  shall 
not  invalidate  the  assessment. 

5.  An  affidavit,  printed  in  the  transcript  on  ap- 
peal, that  appellant  was  induced  to  withhold  cer- 
tain testimony  becanse  of  a  remark  of  the  court 
whose  subsequent  ruling  contrary  thereto  was  a 
legal  surprise,  cannot  be  considered  where  it  is 
not  contained  in  any  bill  of  exceptions,  and  is 
merely  certified  by  the  clerk  as  having  been 
nsed  on  the  motion  for  a  new  trial. 

Department  1.  Appeal  from  superior  court, 
Alameda  county. 


Action  by  Emllie  6.  vGohen  and  others 
against  the  city  of  Alameda  and  others  to  re- 
strain the  sale  of  plaintiffs'  lots  for  payment 
of  special  assessments.  From  a  Judgement  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiffs  appeal.    Affirmed. 

Alfred  H.  Oohen,  for  appellants.  Geo.  T. 
Wright,  J.  W.  Goodwin,  and  Reed  &  Nus- 
baumer,  for  respondents. 

HARRISON,  J.  The  city  of  Alameda  Insti- 
tuted proceedings  April  23,  1894,  under  the 
provisions  of  the  act  of  March  6,  1889  (St 
1888,  p.  70),  for  opening  and  extending  Lin- 
coln avenue  from  its  western  terminus,  as 
then  laid  out,  to  the  eastern  line  of  Versailles 
avenue,  by  passing  a  resolution  of  its  inten- 
tion to  do  so,  describing  the  land  deemed  nec- 
essary to  be  taken  therefor,  and  also  specify- 
ing the  exterior  bounds  of  the  district  to  be 
affected  and  benefited  by  said  improvement. 
After  passing  the  order  for  the  Improvement, 
commissioners  to  assess  benefits  and  damages 
accruing  therefrom  were  appointed,  who  aft- 
erwards made  and  filed  a  report  of  their  as- 
sessment, accompanying  the  same  with  a  plat 
of  the  assessment  district  showing  the  lands 
to  be  taken  for  the  Improvement,  and  also  the 
lands  assessed  therefor.-  The  entire  cost  of 
the  Improvement  was  assessed  upon  112  sep- 
arate parcels  of  land  within  the  assessment 
district  This  report  and  assessment  was  aft- 
erwards approved  and  confirmed  by  the  city 
council,  and  a  certified  copy  thereof  delivered 
to  the  superintendent  of  streets,  who  caused 
to  be  published  a  public  notice  thereof,  and 
calling  for  the  payment  of  said  assessments. 
The  assessments  not  having  all  been  paid 
within  the  time  limited  In  said  notice,  the  su- 
perintendent of  streets  advertised  the  same  as 
delinquent  and  published  a  notice  that  on  a 
certain  day  be  would  sell  the  land  assessed  In 
satisfaction  thereof.  Nine  of  the  lots  so  as- 
sessed are  owned  by  the  f onr  plaintiffs  herein, 
and  they  instituted  the  present  action  to  enjoin 
the  sale  threatened  by  the  superintendent,  and 
to  have  the  assessment  declared  void.  Judg- 
ment was  rendered  in  the  superior  court  In  fa- 
vor of  the  defendants,  from  which,  and  also 
from  an  order  denying  a  new  trial,  the  plain- 
tiffs have  appealed. 

1.  The  constitutionality  of  the  act  of  March 
6,  1889,  was  fully  considered  by  this  court 
and  upheld  In  Davles  v.  City  of  Los  An- 
geles, 86  Cal.  87,  24  Pac.  771.  Norwood  v. 
Baker,  172  U.  S.  269,  19  Sup.  Ot  187,  cited 
by  the  appellants,  arose  under  a  statute  radi- 
cally differing  from  the  above  act  In  that 
case  the  ordinance  under  which  the  Improve- 
ment was  made  provided  that  the  entire  ex- 
pense thereof  should  be  assessed  "by  the 
front  foot"  upon  the  lands  abutting  upon  the 
portion  taken  for  the  street  The  land  taken 
for  the  street,  as  well  as  all  of  the  land  as- 
sessed, was  owned  by  the  same  person,  and 
In  accordance  with  the  ordinance  the  entire 
cost  of  the  improvement.  Including  the  value 
of  the  land  taken,  together  with  the  cost  and 
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expense  of  the  condemnation  proceedings, 
were  assessed  against  other  portions  of  the 
tract  of  land  through  which  the  street  was 
opened  belonging  to  the  same  owner  as  that 
talcen  for  the  street  and  abutting  upon  the 
street,  as  opened,  at  an  arbitrary  rate  per 
front  foot,  without  regard  to  the  benefits  ac- 
cruing to  the  lands  assessed.  In  tlie  present 
case  the  commissioners  appointed  to  make  the 
assessment  reported  that  their  assessment  up- 
on the  lands  within  the  district  had  been 
made  by  them  in  proportion  to  the  benefit  to 
be  derived  from  the  improvement,  and  this 
report  and  assessment  was  afterwards  con- 
firmed by  the  city  council,  without  any  ob- 
jection thereto  so  far  as  appears  from  the  rec- 
ord herein.  The  plaintiffs  herein  do  not  com- 
plain of  the  correctness  of  the  amount  award- 
i-d  for  tlie  land  to  be  taken,  nor  do  they  claim 
tliat  the  cost  of  the  Improvement  has  not 
been  equitably  apportioned  upon  the  lands  as- 
sessed therefor,  or  that  their  lands  have  not 
been  benefited  to  the  extent  of  the  assess- 
ment thereon. 

2.  It  Is  contended  by  the  appellants  that 
the  description  in  the  resolution  of  Intention 
of  the  land  to  be  taken  for  the  improvement 
is  insuflicient  as  a  basis  for  the  subsequent 
proceedings,  and  that  by  reason  thereof  the 
city  never  acquired  any  Jurisdiction  to  au- 
thorize the  opening  of  the  street  and  the  as- 
sossment  therefor.  The  objection  to  the  de- 
scription Is  that,  after  defining  by  specific 
boundaries  the  particular  strip  of  land  deem- 
ed necessary  to  be  taken  for  extending  and 
opening  the  street,  there  are  added  thereto 
the  words,  "excepting  therefrom  all  land  now 
held  by  said  city  or  the  people  of  said  state, 
as  open  ways";  and  it  is  urged  that  the  lands 
to  be  taken  must  be  capaUe  of  ascertainment 
from  the  description  In  the  resolution  Itself, 
and  that  by  reason  of  this  exception  the  de- 
scription is  not  complete,  and  can  be  ascer- 
tained only  by  evidence  outside  of  the  resolu- 
tion. We  are  of  the  opinion,  however,  that 
the  sufficiency  of  the  description  Is  not  Im- 
paired by  this  exception.  The  boundaries  of 
the  space  over  which  Lincoln  avenue  Is  to  be 
opened  and  extended  as  a  public  street  be- 
tween the  designated  termini  are  clearly  de- 
fined, and  whatever  land  Is  held  in  private 
ownership  within  these  boundaries  Is  to  be 
taken  for  that  purpose.  The  main  object  of 
requiring  a  description  of  the  land  to  be  taken 
Is  to  define  the  location  of  the  Improvement 
and  to  give  Information  to  the  owners  of  the 
land  which  Is  to  be  taken,  as  well  as  to  those 
within  the  district  to  be  assessed  therefor,  of 
the  intended  Improvement.  By  this  notice 
the  owners  of  the  land  to  be  taken  can  deter- 
mine whether  to  assent  or  object  to  the  same, 
and  the  owners  of  the  lands  to  be  assessed 
therefor  have  the  opportunity  to  object  also 
to  the  extent  of  the  district  to  be  assessed 
therefor.  The  city  council  determines,  in  the 
first  Instance,  whethpr  the  public  Interest  de- 
mands the  opening  of  the  street,  in  view  of 
the   demand   for  such   thoroughfare   at   that 


place,  and  without  any  regard  to  the  owner- 
ship of  the  land  within  the  proposed  lines  of 
the  street  If,  as  a  matter  of  fact,  a  portion 
of  the  land  within  these  boundaries  has  al- 
ready been  appropriated  to  public  .use,  or  is 
held  by  the  city  or  state  "as  open  ways,"  the 
land  deemed  necessary  to  be  taken  Is  suffi- 
ciently described  by  designating  in  the  resolu- 
tion the  outer  lines  of  the  proposed  improve- 
ment without  any  mention  of  such  open 
ways,  or -by  excepting  the  same  without  de- 
scribing the  exceptions.  In  either  case  the 
parties  to  be  affected  by  the  proposed  im- 
provement are  fully  notified  of  every  fact 
necessary  for  the  protection  of  their  interests. 
As  any  land  within  the  limits  of  the  pro- 
posed street  already  appropriated  to  public 
use  would  not  be  'taken"  for  the  Improve- 
ment whether  Included  or  excepted  from  the 
description,  the  failure  to  include  or  except  it 
does  not  impair  the  sufficiency  of  the  resolu- 
tion. The  exception  of  such  portion  of  the 
designated  strip  as  is  already  held  by  the 
city  or  state  "as  open  ways"  is  as  complete 
as  if  the  land  to  be  taken  had  been  described 
as  that  portion  within  the  designated  bound- 
aries which  is  not  already  occupied  as  an 
open  street.  Street  improvements  which  are 
assessed  upon  adjacent  property  are  governed 
by  the  same  principles  as  control  the  present 
case,  and  under  the  statute  authorizing  such 
Improvements  it  has  been  held  that  the  suffi- 
ciency of  the  description  was  not  impaired  by 
excepting  from  the  street  to  be  improved 
"that  portion  required  by  law  to  be  kept  In 
order  by  the  railroad  company  having  its 
tracks  thereon"  (Whiting  v.  Townsend,  57 
Cal.  515),  or  that  a  street  be  paved  with  ba- 
salt blocks  "where  not  already  so  paved" 
(Williams  V.  Bergln,  116  Cal.  56,  47  Pac.  877). 
Under  these  authorities  it  must  be  held  that 
the  description  herein  was  sufficient  The 
amendment  to  the  complaint  and  the  evi- 
dence offered  in  support  thereof,  for  the  pur- 
pose of  showing  that  all  of  the  property  with- 
in the  lines  of  the  proposed  street  was  held  in 
private  ownership,  though  unnecessary,  was 
harmless,  and  wrought  no  injury  to  the  ap- 
pellants. 

3.  The  objection  by  the  appellants  that  the 
assessment  was  not  made  upon  all  the  prop- 
erty within  the  district  benefited  by  the  im- 
provement is  based  upon  the  fact  that  certain 
property  within  the  district  was  owned  by 
the  Alameda,  Oakland  &  Piedmont  Electric 
Railway  Company,  and  that  no  assessment 
was  made  to  that  corporation.  It  was  shown, 
however,  that  this  property  was  assessed  to 
the  Alameda  &  Oakland  Electric  Railway 
Company,  and  that  the  assessment  therefor 
had  been  paid.  All  the  property  within  the 
district  was  therefore  assessed,  and  section  12 
of  the  act  provides  that  "error  in  the  des- 
ignation of  the  owner  or  owners  of  any  land 
or  improvements,  or  of  the  particulars  of 
tlielr  interest,  shall  not  affect  the  validity  of 
the  assessment,  or  of  the  condemnation  of  the 
property  to  be  taken." 
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4.  In  the  transcript  on  appeal  there  ia  print- 
ed an  affldavlt  to  the  effect  that  hj  certain 
remarks  of  the  court  at  the  trial  of  the  canse 
the  api>ellant8  were  Induced  to  withhold  cer- 
tain testlmou}',  and  that  the  subsequent  rat- 
ing of  the  court  contrary  to  Its  statement  con- 
stituted a  legal  surprise.  This  affidavit  is 
not  contained  In  any  bill  of  exceptions,  or  In 
any  wise  authenticated  as  lutving  been  used 
at  the  hearing  of  the  motion  for  a  new  trial, 
except  by  a  certificate  of  the  clerk,  and  there- 
fore cannot  be  congiriered.  Melde  ▼.  Reyn- 
olds, 120  Cal.  234,  52  Pac.  491.  It  may  be 
added.  In  addition  thereto,  that  the  appellants 
did  not  produce  at  the  hearing  of  their  motion 
for  a  new  trial  any  affidavit  of  the  evidence 
tsit  they  would  have  introduced,  or  make  It 
appear  that-  a  different  finding  wonld  have 
been  made.  See,  also,  Flsk  v.  Casey,  119 
OaL  643,  61  Pac.  10T7.  The  Judgment  and 
order  are  affirmed. 


We     concnr: 
DYKB,  J. 


OAROUorra,    j.:    van 


024  Cal.  468) 

MAXSON  et  al.  v.  STJPERIOB  COURT  OF 
MADERA  COUNTY.    (L.  A.  382.) 

(Sapreme  Court  of  California.     May  24,  1890.) 

JUSTICES  OP  THB  PEACE— APPBAL-BDPHRIOR 
COURT— POWER  TO  REMAND. 
Code  Civ.  Proc.  |  980,  provides  that,  on  ap- 
peal on  questions  of  law  from  a  jostice,  the  supe- 
rior court  may  review  all  orders  affecting  the 
judfoient  appealed  from,  and  may  set  aside  or 
confirm  or  modify  all  other  proceedings  sabee- 
quent  to  and  dependent  on  such  judfonent,  and 
may  order  a  new  trial;  and  section  187  provides 
that,  when  jurisdiction  is  conferred  on  a  court, 
all  tlie  means  necessary  to  carry  it  into  effect  are 
niso  given.  Beld,  that  on  an  appeal  from  a  jodg- 
ropnt  of  a  justice's  court,  on  a  question  of  law 
alone,  to  the  superior  conrt,  it  can  review  the 
rulings  of  the  justice,  and  remand  the  cause  with 
direction  to  proceed  according  to  ita  decision. 

In  bank.    Affirmed. 

For  opinion  in  department,  see  54  Pac.  520. 

McFARLAND,  J.  PeUtion  for  writ  of  cer- 
tiorari. One  Roberts  brought  an  action 
against  the  petitioners  herein,  Maxson  and 
Harris,  In  the  justice's  court.  The  i)etltloner8, 
as  defendants  in  said  action,  demurred  to  the 
complaint.  The  demurrer  was  overruled,  and 
Judgment  entered  for  plaintiff,  and  the  peti- 
tioners appealed  from  the  Judgment  of  the 
superior  court  "on  questions  of  law  alone." 
Upon  the  hearing  of  the  appeal  the  anperlor 
court  ordered  "that  the  Judgment  of  the  lower 
court  be,  and  the  same  is  hereby,  reversed, 
with  directions  to  the  said  lower  court  to  sus- 
tain the  demurrer  of  the  defendants  to  the 
complaint  of  the  plaintiff,  with  leave  to  the 
■aid  plaintiff  to  amend  his  complaint  If  so 
advised."  In  the  present  proceeding  In  this 
court  the  petitioners  seek  to  have  said  order 
reviewed,  and  to  have  annulled  all  that  por- 
tion of  tbe  order  after  the  word  "reversed," 
npon  the  ground  that  the  superior  court  had 


DO  Jurisdiction  to  make  aajr  of  tbe  latter  part 
of  said  order. 

Tbe  provisions  of  the  Code  tonching  pro- 
cedure on  appeals  from  tbe  Justice's  conrt  to 
the  superior  conrt  In  clvU  cases,  where  the 
appeal  is  taken  "on  questions  of  law"  alone, 
are  very  brief  and  meager,  and  it  is  not  sur- 
prising that  decisions  as  to  tbe  power  of  tbe 
superior  court  on  such  appeals  are  not  entire- 
ly harmonious.  Where  the  appeal  is  taken 
"on  questions  of  tact,'!  or  "on  questions  of 
both  law  and  fact,"  the  procedure  seems  to  b« 
plain.  In  that  case  no  statement  is  required, 
"but  tbe  action  must  be  tried  anew  in  the  sn- 
perlor  court"  (Code  Civ.  Proc.  I  976),  and  the 
Justice  is  required  to  transfer  to  the  superior 
court  certified  copies  of  "his  docket,  the  plead- 
ings, all  notices,  motions  and  other  papers 
filed  In  tbe  cause,  the  notice  of  appeal,  and 
the  undertaking  filed"  (section  977).  On  such 
appeal,  therefore,  the  entire  cause  is  transfer- 
red to  the  superior  court,  and  thereafter  the 
latter  court  has  exclusive  Jurisdiction,  and  its 
Judgment  Is  final.  There  la,  no  doubt  some 
reason  for  the  suggestion  that  the  legislature 
Intended  this  to  be  the  result  In  all  appeals, 
and  that  on  an  appeal  on  questions  of  law 
alone  the  cause  should  l)e  considered  as  in  the 
superior  court  for  all  purposes,  and,  if  the  trial 
of  issues  of  fact  should  be  found  necessary. 
It  should  be  bad  in  the  superior  court.  The 
legislature  might  have  so  provided,  and  as  the 
superior  court  is  also  a  trial  court,  and  as, 
on  an  appeal  after  a  trial  of  the  Issues  of  fact 
In  the  Justice's  court,  tbe  case  must  in  the 
end  be  finally  tried  In  the  superior  court,  it 
probably  would  have  been  a  wise- course,  and 
would  have  prevented  much  delay  and  ex- 
pense, if  tbe  superior  court  had  been  given  es^ 
tire  and  final  Jurisdiction  of  tbe  case,  no  mat- 
ter how  it  had  been  brought  Into  that  tri- 
bunal. But  the  language  of  the  Code  and 
former  decisions  of  this  court  preclude  ns 
from  holding  that  such  procedure  has  been 
provided.  Tbe  decisions  of  this  court  to  the 
IKiInt  that  an  appeal  transfers  tbe  whole  cause 
finally  to  the  superior  court  will  be  found, 
with  perhaps  one  or  two  exceptions,  to  have 
been  made  in  cases  where  the  appeal  was 
upon  questions  of  "both  law  and  fact"  Such 
was  the  fact  In  the  main  case  cited,  of  Bullard 
V.  McArdie,  98  Cal.  355,  33  Pac.  193,  where 
the  court  say:  "When  the  effect  of  an  appeal 
is  to  transfer  the  entire  record  to  an  appel- 
late court  and  to  cause  the  action  to  be  ri»- 
trled  in  that  court  as  if  originally  brought 
therein,  as  is  the  case  where  appeals  are  tak- 
en from  a  Justice's  court  upon  questions  of 
law  and  fact  the  Judgment  appealed  from 
is  completely  annulled,  and  is  not  further 
available  for  any  purpose."  Such  was  also  the 
fact  in  Rossi  v.  Superior  Court  114  CaL  371, 
46  Pac  177. 

When  an  appeal  Is  taken  on  questions  of 
law  alone,  tbe  appeal  goes  to  the  superior 
court  upon  "a  statement  of  the  case"  (section 
975),  except  perhaps,  that  a  statement  is  not 
necessary  where  the  justice's  docket,  or  oop- 
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iea  of  papers  required  to  be  sent  ap  by  him, 
show  upon  tbelr  face  the  errors  complained 
of.  Soutbern  Pac.  R.  Co.  v.  Superior  Court 
Kern  Co.,  58  Cal.  471.  And  section  880  pro- 
vides as  follows:  "Upon  an  appeal  heard  ui>6n 
a  statement  of  the  case  [which,  of  course, 
means  an  appeal  upon  questions  of  law  alone] 
the  superior  court  may  review  all  orders  af- 
fecting the  judgment  appealed  from,  and  may 
set  aside,  or  affirm,  or  modify  any  or  all  of 
the  proceedings  subsequent  to  and  dependent 
upon  such  Judgment,  and  may,  If  necessary  or 
proper,  order  a  new  trial.  When  the  action 
is  tried  anew  upon  appeal,  the  trial  must  be 
conducted  in  all  respects  as  other  trials  in  the 
superior  court."  This  provision  might  have 
l)een  for  "a  trial"  when  the  same  was  deemed 
necessary,  but  it  is  for  a  "new  trial,"  and 
that  when  the  action  is  tried  "anew"  it  must 
be  in  the  superior  court;  and  this  court  has 
held  many  times  that,  a  new  trial  being  a  re- 
examination of  an  issue  of  fact,  there  can 
be  no  new  trial  of  the  cause  in  the  superior 
court  on  appeal,  unless  there  has  been  a  trial 
of  issues  of  fact  in  the  justice's  court.  South- 
ern Pac.  R.  Co.  V.  Superior  Court  Kern  Co., 
supra;  People  v.  El  Dorado  County  Court,  10 
Cal.  19;  Funkenstein  v.  Elgutter,  11  Cal.  328; 
Rickey  v.  Superior  Court,  69  Cal.  6C1;  Myrlck 
V.  Superior  Court,  68  Oal.  98,  8  Pac.  (548. 
Moreover,  upon  an  appeal  on  questions  of  law 
alone  the  justice  isfiot  required  to  send  to  the 
appellate  court  anything  more  than  "a  certi- 
fied copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal,  and 
the  undertaking  filed."  There  is  no  provision 
for  sending  to  the  appellate  court  the  plead- 
ings or  other  papers  in  the  case,  without 
which  the  superior  court  would  not  have  be- 
fore It  matters  essential  to  a  general  trial  and 
determination  of  the  case.  We  think  It  clear, 
therefore,  that  upon  an  appeal  on  questions  of 
law  alone,  like  the  one  here  under  review, 
the  superior  court  can  merely  pass  upon  the 
questions  brought  before  it  on  the  appeal,  and 
has  no  jurisdiction  to  try  and  determine  the 
whole  cause  as  If  It  had  Ijeen  transferred  to 
that  court  upon  an  appeal  upon  questions  of 
both  law  and  fact 

It  Is  not  the  law,  however,  as  claimed  by 
petitioners,  that  after  a  judgment  of  reversal 
In  the  superior  court,  in  a  case  like  the  one 
here  Involved,  the  case  Is  no  longer  pending 
In  the  Justice's  court,  the  judgment  of  re- 
versal Is  a  dismissal  of  the  action,  and  that 
there  can  be  no  further  proceeding  In  It  In 
either  court.  Under  such  a  view.  If  a  plaintiff 
should  appeal  from  a  judgment  against  him 
founded  upon  an  erroneous  view  of  the  law,— 
as  where  a  demurrer  to  the  complaint  was  er- 
roneously sustained  in  the  justice's  court,— 
the  only  efl'ect  of  his  appeal,  although  the 
superior  court  should  hold  his  complaint  to 
be  good,  would  be  a  dismissal  of  his  action. 
Such  a  defeat  of  justice  Is  not  to  be  tolerated 
unless  there  is  no  permissible  construction  of 
the  law  by  which  it  cap  be  avoided;  and  we 
think  that  a  proper  construction  of  the  Code 


and  the  constitution  leads  to  the  conclusion 
that  in  this  case  the  superior  court  had  Juris- 
diction to  correct  the  errors  of  the  justice's 
court,  and  to  direct  further  proceedings  In  the 
latter  court. 

There  are  three  decisions  of  this  court 
somewhat  in  point  In  Myrlck  v.  Superior 
Court  68  Cql.  98,  8  Pac.  648,  the  action  of  the 
superior  court  on  an  appeal  from  a  Justice's 
court  was  reviewed  on  certiorari.  In  the  jus- 
tice's court  a  motion  of  defendant  to  dismiss 
the  action  had  been  granted,  and  judgment  In 
his  favor  rendered  for  costs,  and  the  plain- 
tiff had  appealed.  The  superior  court  tried 
the  whole  case,  and  gave  judgment  for  plain- 
tiff. This  court,  in  bank,  annulled  the  Judg- 
ment upon  the  ground  that  there  could  be  no 
trial  of  Issues  of  fact  in  the  superior  court 
because  there  had  been  none  In  the  justice's 
court  and  in  Its  opinion  said:  "The  superior 
court  should  have  reversed  that  Judgment 
and  sent  the  case  back  for  trial  on  the  issues 
tendered  by  the  pleadings."  This,  of  course, 
was  a  clear  declaration  of  the  power  of  the 
superior  court  to  remand  a  cause;  but  there  is 
scHue  ground  for  the  contention  that  it  should 
not  be  received  as  direct  authority  on  the 
point  because  the  language  quoted  was  not 
necessary  to  the  decision.  In  Larue  v.  Gas- 
kins,  5  CaL  608,  the  justice's  court  had  er- 
roneously transferred  a  forcible  entry  case  to 
the  district  court,  and  the  latter  court  had 
tried  the  case,  and  rendered  judgment  against, 
defendant;  and  this  court  reversed  the  judg- 
ment, "with  instructions  to  remit  the  ease  to 
the  Justice,"  and  held  that  the  illegal  transfer 
did  not  defeat  plaintiff's  rights  "by  operating 
a  discontinuance."  But,  although  the  case 
seems  to  be  in  point  the  report  of  It  is  so 
meager  that  It  cannot  be  very  surely  relied  on 
as  an  authority.  In  Brown  v.  Superior  Court 
72  Cal.  14,  13  Pac.  70,  the  demurrer  of  the 
defendant  In  a  criminal  prosecution  in  the 
justice's  court  to  the  complaint  was  sustained, 
and  the  people  appealed.  Afterwards  the  de- 
fendant appeared  in  the  superior  court,  and 
confessed  error,  and  asked  that  the  cause  be 
remanded  to  the  Justice's  court  to  be  there 
tried  upon  a  plea  of  not  guilty  which  had 
been  therein  made.  The  court  refused  to  re- 
mand, and  ordered  the  defendant  to  plead  in 
that  court,  and  was  about  to  proceed  to  try 
the  case.  This  court  Issued  a  final  writ  of 
prohibition,  and  said:  "In  the  case  at  bar  the 
respondent  should  have  remanded  the  action 
to  the  court  below,  with  Instructions  to  over- 
rule the  demurrer,  but  it  has  no  jurisdiction 
to  itself  try  the  cause  as  It  proposes  to  do." 
But  this  was  a  criminal  case,  and  In  the  Penal 
Code  the  procedure  on  such  an  appeal  is,  no 
doubt,  as  shown  in  the  opinion  in  that  case, 
more  fully  stated  than  in'  the  Code  of  Civil 
Procedure.  However,  some  of  the  remarks  of 
the  court  in  that  case  as  to  the  relations  be- 
tween the  justice's  court  and  the  superior 
court  in  matters  of  appeal  are  applicable  here. 

If,  however,  the  authorities  above  cited  can- 
not be  considered  as  definitely  determining 


Digitized  by 


Google 


Cal.) 


IN  BE  LORENZ'S  ESTATE. 


881 


the  point,  Btin  we  think  that,  upon  principle, 
the  statements  of  the  law  therein  fnade  are 
correct  The  main  objection  to  the  Jurisdic- 
tion of  the  superior  court  to  remand  a  cause 
to  the  Justice's  court  is  founded  upon  the  sug- 
gestion that  the  Code  does  not  proTlde  ma- 
chinery adequate  to  that  purpose.  But 
where,  in  the  same  Judicial  system,  there  is 
the  relation  of  a  subordinate  and  appellate 
court,  the  latter,  in  all  cases  where  it  has  ap- 
pellate jurisdiction,  necessarily  has  the  power 
to  malce  such  orders  and.  render-  such  judg- 
ments as  are  requisite  to  enforce  its  appellate 
power.  The  authority  which  confers  its  ap- 
pellate jurisdiction  might  limit  it  as  to  the 
mode  of  exercising  tliat  jurisdiction,  but 
where  there  is  no  such  limitation  it  may  use 
ordinary  and  necessary  methods  to  enforce 
compliance  with  its  mandates.  The  consti- 
tution provides  that  superior  courts  shall  have 
appellate  jurisdiction  "in  such  cases  arising 
In  Justices'  and  other  inferior  courts  in  their 
respective  coimtles  as  may  be  prescribed  by 
law,"  and  there  is  no  doubt  that  the  case  in- 
volved here  is  one  of  the  cases  over  which 
jurisdiction  was  given  to  the  superior  court 
by  the  legislature.  Section  980,  Code  Civ. 
Proc.,  says  that  upon  an  appeal  en  questions 
of  law  alone  "the  superior  court  may  review 
all  orders  affecting  _  the  Judgment  appealed 
from,  and  may  set  aside,  or  confirm,  or  modify 
any  and  all  other  proceedings  subsequent  to 
and  dependent  upon  such  Judgment,  and 
may,  if  necessary  or  proper,  order  a  new 
trial."  This  language  confers  upon  the  su- 
perior court  plenary  appellate  jurisdiction, 
and  there  are  no  other  provisions  which  limit 
it  in  the  exercise  of  that  Jurisdiction.  In  El- 
liott, App.  Proc.  par.  20,  the  author  says: 
"It  is  n<)t  to  be  understood  that  an  express 
statutory  provision  is  required  to  confer  upon 
an  appellate  tribunal  authority  to  exercise 
auxiliary  authority  in  aid  of  Its  appellate 
power,  although  such  auxiliary  authority  may 
be  in  its  nature  original,  for  all  courts  in  the 
rank  of  appellate  courts  proper  have  such  gen- 
eral powers  as  are  necessary  to  enable  them 
to  effectually  exercise  the  jurisdiction  con- 
ferred upon  them."  And  In  paragraph  21  the 
author  says:  "The  general  authority  to  re- 
view and  revise  necessarily  Includes  the  right 
to  enforce  the  writ  and  administer  justice. 
In  the  exercise  of  its  authority  an  appellate 
tribunal  may  so  mold  its  Judgments  as  to  se- 
cure the  proper  relief  to  the  parties  entitled 
to  it  The  fact  that  a  question  may  be  pre- 
sented in  a  particular  mode  does  not  always 
restrict  the  appellate  court  to  a  particular 
course,  for  it  may,  upon  an  inspection  of  the 
whole  record,  pronounce  such  judgment  as 
will  secure  justice  to  the  parties."  And  in 
paragraph  22  he  says:  "The  grant  of  appel- 
late jurisdiction,  whether  made  by  the  con- 
stitution or  by  statute,  necessarily  vests  In 
the  tribunal  designated  all  powers  of  an  in- 
cidental nature  that  are  required  to  make  the 
grant  of  jurisdiction  effective.  Upon  this 
principle  it  is  held  that  in  every  appellate 


tribunal  resides  the  power  to  coerce  obedience 
to  its  orders,  writs,  and  mandates."  In  Bank 
V.  Knoup,  6  Ohio  St.  342,  Hartley,  C.  J.,  says: 
"Appellate  jurisdiction  Is  the  cognizance 
which  a  superior  court  takes  of  a  case  re- 
moved to  it  by  appeal  or  writ  of  error  from 
the  decision  of  an  inferior  tribunal.  The  pow- 
er of  the  appellate  court  necessarily  includes 
the  power,  not  only  to  reverse  a  Judgment,  but 
also  to  control  and  direct  the  subsequent  ac- 
tion of  the  subordinate  court"  The  forego- 
ing quotations  are  fully  supported  by  the  gen- 
eral authorities,  and  for  the  purposes  of  this 
case  the  principle  is  sufilciently  declared  in 
section  187,  Code  Civ.  Proc.  We  are  there- 
fore of  the  opinion  that  under  the  Code  a  su- 
perior court,  on  an  appeal  such  as  the  one> 
here  under  review,  has  jurisdiction  to  review 
the  rulings  of  a  justice's  court,  and  to  remand 
a  cause  with  directions  to  the  lower  court  to 
proceed  in  accordance  with  the  decision  of 
the  appellate  court  A  certified  copy  of  the 
judgment  of  the  superior  court  affords  sufiB- 
cient  machinery  for  the  transmission  of  the 
judgment  of  the  higher  court  to  the  lower 
court,  and  it  is  not  necessary  to  consider 
whether  or  not  the  superior  court  could  frame 
a  more  direct  process,  or  transmit  Its  direc- 
tions in  any  other  form.  It  is  suggested  that 
great  delay  might  be  occasioned,  if,  after  a 
trial  on  Issues  of  fact  In  the  justice's  court 
an  appeal  might  be  taken  on  questions  of  law 
alone,  which  would  simply  present  to  the  su- 
perior court  alleged  errors  of  the  justice's 
coinrt  In  ruling  upon  the  admissibility  of  evi- 
dence, and  other  alleged  errors  occurring  dur- 
ing the  trial.  It  has  been  determined,  how- 
ever, In  a  number  of  cases,  that  an  appellant 
cannot  always  control  the  character  of  the 
appeal  by  the  mere  form  of  his  notice  of  ap- 
peal, and  perhaps  the  superior  court  might 
have  power  to  say  that,  after  a  trial  of  issues 
of  fact  In  the  justice's  court,  an  appeal  should 
not  be  allowed  upon  mere  questions  of  law; 
but,  if  such  delays  and  embarrassments  are 
imminent,  the  remedy  is  with  the  legislature. 
The  order  sought  to  be  reviewed  in  this  pro- 
ceeding is  affirmed,  and  the  proceeding  is  dis- 
missed. 

We  concur:  BBATTY,  C.  J.;  TEMPLE,  J.; 
HENSHAW,  J.;  GAROUTTK,  J.;  VAN 
DTKE,  J.;   HARRISON,  J. 


(124  CaL  «6> 

In  re  LORENZ'S  ESTATE.     (Sac.  498.) 

(Snpreme  Court  of  California.     May  25,  1899.) 

CONSKNT  JUDGMENT— CONCLUSIVENESS— 
APPEAL.— TRUSTS— WAIVER  OF 
INVALIDITY. 

1.  A  judgment  entered  by  consent  will  not  b« 
reversed,  if  the  trial  court  had  jurisdiction. 

2.  A  cestui  que  trust  consenting  to  a  judgment: 
modifying  the  trust  is  bound  thereby,  where  tli« 
trust  as  modified   is  valid,  though  as  onginaUy 
(•reatwl  it  was   invalid  because  making  the   p«^ir- 
formance    of    the    trust   discretionary    witt    tbe 
trustee,  as  prohibited  by  Civ.  Code,  {  »o*. 
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Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Trinity  county. 

In  the  matter  of  the  estate  of  Henry  Lorenz 
deceased,  Christina  Smith  and  others  appeal 
from  an  order  of  final  distribution.    Affirmed. 

Reddy,  Campbell  &  Metson,  for  appellants. 
James  W.  Bartlett,  for  respondent  P.  J. 
Lorenz.  H.  R.  Given,  for  respondents  W. 
D.  Lorenz  and  others. 

BRITT,  C.  Appeal  by  three  married 
daughters  of  Henry  Lorenz  from  the  order  or 
decree  of  the  court  below  mailing  final  distri- 
bution of  the  estate  of  their  deceased  father. 
The  decedent  left  a  will,  by  the  terms  where- 
"of  he  gave  to  his  surviving  wife  an  estate  fbr 
her  life  In  all  the  property,  real  and  personal, 
of  which  he  had  power  of  testamentary  dis- 
position, with  remainder  over  to  his  10  chil- 
dren lu  shares  and  upon  conditions  stated  In 
the  will.  The  provision  for  appellants,  so 
far  as  material  to  be  stated  here,  was  as  fol- 
lows: An  undivided  one-tenth  of  the  remain- 
der upon  termination  of  the  life  estate  was 
given  to  F.  J.  Lorenz,  eldest  son  of  the  tes- 
tator, "to  hold  in  trust  [such  Is  the  language 
of  the  will]  for  my  daughter  Christina  Smith, 
such  trust  to  continue  during  the  life  of  her 
husband."  The  like  disposition  was  made  la 
favor  of  each  of  the  other  appellants  by 
name.  In  case  of  the  death  or  disability  of 
said  F.  J.  Ix>renz,  then  John  N.  Lorenz,  an- 
other son  of  the  testator,  was  appointed  trus- 
tee in  his  stead.  The  trustee  was  authorized 
to  sell  and  convey  such  portions  of  the  trust 
property  as  In  his  Judgment  the  interests  of  i 
the  beneficiaries  of  the  trust  might  require. 
He  was  also  empowered  to  pay  out  of  the 
profits  of  the  trust  property,  or  interest  de- 
rived therefrom,  such  sums  of  money  to  said 
beneficiaries  "as  he  deems  necessary,  advis- 
able, and  proper,"  and  to  expend  such  amounts 
out  of  the  principal  of  the  trust  as  the  proper 
court  might  adjudge  necessary  to  be  expend- 
ed for  their  support  or  the  support  of  their 
children.  Said  P.  J.  Lorenz  was  named  ex- 
ecutor of  the  will,  and  upon  probate  thereof 
he  received  letters  testamentary,  and  has  ad- 
ministered the  estate.  Pending  the  adminis- 
tration, viz.  on  November  25,  1885,  said 
Christina  Smith  and  the  other  married  daugh- 
ters of  the  testator,  and  said  F.  J.  Iiorenz 
and  John  N.  Lorenz,  executed  a  written  In- 
strument, which  Is  recited  In  the  decree  ap- 
I)ealed  from,  whereby  they  mutually  agreed 
that  it  should  be  provided  in  the  decrefe  of  dis- 
tribution of  the  estate,  when  thereafter  ren- 
dered, that  the  trustee  for  the  Said  married 
women  "shall  pay  the  profits  or  interest  on 
the  trust  ftmd  of  each  of  the  said  parties 
[naming  the  appellants]  to  them  semiannually, 
Instead  of  paying  the  same  to  them  as  deemed 
necessary,  advisable,  and  proper  by  the  said 
trustee."  And  acconllngly  the  decree  in  ques- 
tion was  framed  by  the  court  so  as  to  assign 
the  shares  of  appellants  in  trust  pursuant  to 


the  terms  of  the  will,  except  that  it  commands 
the  trustee  to  pay  the  profits  or  interest  of  the 
trust  propery  to  the  beneficiaries  as  agreed 
in  said  instrument  of  November  25,  1895,  and 
deprives  him  of  any  discretion  In  that  Ijehalf. 

Appellants  contend  that  a  valid  trust  in 
real  property  can  be  created  only  for  some  of 
the  purposes  mentioned  In  section  857,  Civ. 
Code;  that  the  trusts  described  in  that  sec- 
tion are  all  such  as  the  trustee  Is  imperative- 
ly required  to  perform  In  favor  of  the  bene- 
ficiary; that  by  the  provisions  of  the  will 
here  performance  of  the  trusts  which  the 
testator  attempted  to  create  is  left  wholly 
discretionary  with  the  trustee,  and  hence  they 
are  invalid.  It  is  scarcely  allowable,  on  the 
facts  appearing,  to  decide  whether  either  the 
statute  or  the  will  should  receive  the  con- 
struction claimed  by  appellants.  By  the  con- 
tract of  November  25,  1895,  appellants  stipu- 
lated In  effect  that  the  decree  of  distribution 
should  require  the  trustee  to  pay  absolutely 
to  them  at  stated  intervals  the  income  of  the 
trust  estate,  and  the  decree  was  entered  con- 
formably to  the  stipulation.  Had  such  a  di- 
rection been  Inserted  in  the  will,  there  can  be 
no  question  but  that  It  would  have  supplied 
the  imperative  element  supposed  by  appellants 
to  be  lacking  from  the  trust,  and  would  have 
brought  the  devise  within  the  terms  of  subdi- 
vision 3  of  said  section  857,  Olv.  Code,  permit- 
ting the  creation  of  a  trust  'to  receive  the 
rents  and  profits  of  real  property,  and  pay 
them  to  or  apply  them  to  the  use  of  any  per- 
son,' etc.  In  consenting  to  the  said  provisions 
of  the  decree,  the  appellants  consented  to  the 
establishment  of  the  trust  In  F.  J.  Lorenz; 
for,  obviously,  he  could  pay  to  them  no  profits 
or  income  of  the  trust  property,  unless  he 
holds  the  property  and  can  collect  the  income. 
The  trustee  must  have  an  estate  adequate  to 
the  execution  of  his  duties.  Morffew  v.  Rail- 
road Co.,  107  Cal.  587,  40  Pac.  810.  It  fol- 
lows that  to  reverse  the  decree  would  be  the 
reversal  of  a  judgment  entered  by  consent  of 
parties.  This  will  not  be  done.  The  decree 
was  such  as  the  court  had  Jurisdiction  to  ren- 
der, and  If  It  contains  error,  as  departing 
from  the  provisions  of  the  will.  It  was  yet  er- 
ror Induced  by  appellants,  and  they  cannot 
complain  of  it.  Coryell  v.  Cain,  16  Cal.  572; 
Spinetti  V.  Brignardello,  53  Cal.  281;  Erlanger 
V.  Railroad  Co.,  109  Cal.  395,  42  Pac.  31. 

Appellants  adyance  as  a  reason  why  their 
agreement  should  not  estop  them  that  the 
court  cannot  establish  an  Invalid  trust  even 
with  the  consent  of  the  beneficiaries.  It  is 
sufficient  reply  to  say  that  the  trust  expressed 
In  the  decree  Is  not  Invalid.  This  Is  shown 
above.  The  order  appealed  from  should  be 
affirmed. 

We  concnr:    CHIPMAN,  C:   HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  order  appealed  from 
Is  affirmed. 
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(6  Cal.  Trnrep.  CTf) 

JOHNSON  et  aL  T.  GOODTESAB  MIN.  CO. 

(Sac.  668.) 
(Supreme  Coart  of  CaUfornia.     May  20,  1880.) 

▲FPBAL— FAILURE)  TO  FIL.BI  TR/kNSCaiPT— 
DISMISSAL. 
An  appeal  will'  be  dismissed  for  failure  to  file 
the  transcript  within  the  time  limited  b7  the 
rules  of  court. 

In  bank.  Appeal  from  taperlor  court,  Sler^ 
ra  county. 

Action  by  one  Johnson  and  others  against 
the  Goodyear  Mining  Company.  There  was 
a  Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Dismissed. 

Frank  R.  Wehe,  for  appellant  Frank  D. 
Soward,  for  respondents. 

PER  CURIAM.  Judgment  In  the  abore-en- 
dtlcd  canse  was  entered  in  the  superior  court 
July  20,  1898,  In  favor  of  the  plaintiffs  and 
against  the  defendant.  The  appeal  herein 
from  said  judgment  was  taken  and  perfected 
August  17,  1888.  No  transcript  upon  said  ap- 
peal has  been  filed  in  this  court  and  the  clerk 
of  the  superior  court  has  certified  that  the  ap- 
pellant has  not  requested  him  to  certify  to 
any  copy  of  the  record  In  the  case.  The  re- 
spondents not^  move  to  dismiss  the  appeal, 
nnder  the  proyisions  of  rule  2  of  this  court 
for  failure  to  file  the  transcript  within  the 
time  therein  limited. 

The  motion  Is  granted,  and  the  appeal  dia- 
missed. 


(12i  Cal.  462) 

PEOPLE  V.  DB  CARLO.     (Or.  416.) 

(Snpreme  Court  of  Qilifomla.     May  23,  1899.) 

PKRJURT— INFORMATION  —  JUSTICE  OF  THB 
PEACE— ELECTION— RIGHT  TO  QUESTION  IN 
COUiATERAL  ACTION— JURISDICTION. 

1.  Under  Fen.  Code,  i  9S6,  providing  that  an 
information  for  perjury  must  allege  that  the 
court  or  person  before  irliom  the  alleged  false 
oath  was  taken  had  authority  to  administer  it 
bnt  that  it  need  not  Bet  forth  his  commission  or 
authority,  it  is  nnnecessary  to  state  the  facts 
giving  him  jurisdiction. 

2.  An  information  for  perjury  averred  that  the 
oath  was  taken  in  open  court,  before  a  justice  of 
the  peace,  in  a  crimmal  case  pending  before  him, 
on  a  complaint  charging  defendant  with  petit 
larceny,  and  that  the  justice  was  lawfully  enti- 
tled to  administer  oaths  in  such  matters  and 
proceedings.  Beld,  that  since  complaints  for  petit 
larceny  are  within  the  jurisdiction  of  a  justice, 
the  averment  as  to  the  authority  of  the  justice 
to  administer  the  oath  in  the  proceeding  in  qoes- 
tion  was  snfficient  nnder  Pen.  Code,  {  966. 

3.  An  information  for  perjury  averring  that 
the  false  testimony  alleged  was  material  to  the 
issaes  tendered  in  the  cause  in  which  it  was  al- 
leged to  have  been  given  sufficiently  alleges  its 
materiaUtT,  without  specifying  any  particular  is- 
sue on  which  it  was  material,  or  how  it  was  so. 

4.  It  will  be  presumed  from  the  Issuance  of  a 
certificate  of  Section  as  jnstice  of  the  peace  that 
the  holder  complied  with  all  the  steps  required  by 
law  for  its  issuance,  and  is  entitled  to  hold  the 
office  and  discbarge  its  duties. 

5.  The  validity  of  the  election  of  s  justice  of 
die  peace  or  his  riglit  to  hold  office  cannot  be 
qoestiooed  In  a  prosecution  for  perjury  alleged 
to  have -been  committed  on  a  trial  before  him. 


In  bank.  Appeal  from  superior  court,  loU 
county. 

Walter  De  Carlo  was  convicted  of  perjury, 
and  be  appeals.   Affirmed. 

J.  B.  Strong  and  0, 1.  Jones,  for  appellant 
Atty.  Gen.  Eltzgerald,  for  the  People. 

HARRISON,  J.  The  appellant  was  conylc^ 
ed  of  perjury,  and  after  the  verdict  moved  for 
a  new  trial,  which  was  denied,  and  then 
moved  In  arrest  of  judgment  upon  the  ground 
that  the  facts  stated  In  the  Information  do 
not  constitute  a  public  offense.  This  motion 
having  been  denied,  judgment  was  pronounced 
against  him,  from  which  he  has  appealed. 

The  Information  against  the  defendant  Is  as 
follows:  "Walter  De  Carlo  Is  accused  by  the 
district  attorney  of  Yolo  county,  by  this  In- 
formation, of  the  crime  of  perjury,  committed 
as  follows,  to  wit:  That  the  said  Walter  De 
Carlo,  on  or  about  the  15th  day  of  July,  1887, 
at  Woodland,  In  the  county  of  Tolo,  state  of 
California,  then  and  there  being,  did,  having 
taken  an  oath  then  and  there  by  and  before 
the  Honorable  A  O.  Ruggies,  a  justice  of  th» 
peace  In  and  for  Woodland  township,  Tolo 
county,  state  of  California,  duly  elected,  quali- 
fied, and  acting,  and  being  entitled  under  the 
laws  of  the  state  of  California  to  administer 
oaths  in  such  matters  and  proceedings,  that 
he  would  then  and  there  testify  truly  before 
said  justice  of  the  peace,  willfully,  unlawful- 
ly, and  feloniously,  and  contrary  to  such  oath, 
state  as  true  [setting  forth  the  testimony  giv- 
en by  him];  bnt  the  said  statement  so  made 
as  aforesaid  by  said  defendant  was  then  and 
there  false  and  untrue,  and  was  at  the  time 
of  the  making  thereof  by  said  defendant 
known  by  said  defendant  to  be  so  false  and 
untrue.  And  said  oath  was  so  taken,  and 
said  false  statement  was  taken  and  made  In 
open  court  and  during  the  pendency  and  as  a 
part  of  the  evidence  In  a  criminal  case  then 
and  there  pending  before  said  Judge  Ruggies, 
entitled  The  People  of  the  State  of  California 
versus  Walter  De  Carlo,'  upon  a  criminal  com- 
plaint charging  the  said  Walter  De  Carlo  with 
petit  larceny,  and  said  false  statement  and 
oath  was  then  and  there  material  to  the  is- 
sues tendered  in  said  cause,— contrary  to  ths 
form,"  etc. 

It  is  claimed  by  the  appellant  that  this  In- 
formation is  defective  In  that  as  it  is  not 
averred  In  what  county  the  larceny  was  com- 
mitted for  which  the  defendant  was  tried.  It 
does  not  appear  from  the  Information  that  the 
justice's  court  had  jurisdiction  to  try  him  for 
the  offense,  and,  further,  that  It  does  not 
show  that  the  alleged  false  testimony  was  ma* 
terlal  to  the  Issues  before  the  court 

Section  966  of  the  Penal  Code  Is  as  follows: 
"In  an  Indictment  or  information  for  perjury 
or  subornation  of  perjury  it  is  sufQcient  to 
set  forth  the  substance  of  the  controversy  or 
matter  in  respect  to  which  the  offense  was 
committed,  and  before  whom  the  oath  alleged 
to  be  false  was  taken,  and  that  the  court  or 
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the  person  before  whom  It  was  taken  bad 
authority  to  administer  It  with'  proper  allega- 
tions of  the  falsity  of  the  matter  on  which  the 
perjury  is  assigned;  but  the  Indictment  or  in- 
formation need  not  set  forth  the  pleadings, 
record  or  proceedings  with  which  the  oath  is 
connected,  nor  the  commission  or  authority 
of  the  court  or  person  before  whom  the  per- 
jury was  committed."  This  section  Is  sub- 
stantially the  same  as  chapter  11  of  the  stat- 
utes of  23  George  II.,  and  Is  found  upon  the 
statute  books  of  nearly  erety  state  In  the 
Union,  and  under  these  statutes  It  is  invaria- 
bly held  that  it  is  not  necessary  to  set  forth 
in  the  Indictment  the  facts  giving  Jurisdiction 
to  the  court  in  which  the  false  testimony  was 
given.  In  People  v.  Phelps,  5  Wend.  16,  it  is 
said:  "By  the  English  decisions  since  the 
statute  it  Is  only  necessary  to  state  the  sub- 
stance of  the  offense,  the  name  of  the  court, 
a  simple  averment  of  the  court's  authority  to 
administer  the  oath,  and  proper  averments  of 
the  falsity  of  the  defendant's  assertions.  It 
was  not  necessary  to  set  forth  the  facts  which 
gave  Jurisdiction  to  the  recorder  to  adminis- 
ter the  oath.  •  •  •  Jurisdiction  is  suffi- 
ciently shown  by  the  averment  that  the  re- 
corder had  lawful  and  competent  power  and 
authority  to  administer  the  oath.  The  truth 
of  such  averment  must  appear  on  the  trial." 
Mr.  Bishop,  in  his  New  Criminal  Procedure, 
says  (section  904)  that  the  averments  in  an  in- 
dictment for  perjury  are  of  two  classes,— 
those  which  disclose  a  foundation  for  the  of- 
fense, which  in  pleading  is  called  the  induce- 
ment, and  which  includes  the  name  as  well  as 
the  Jurisdiction  of  the  court  or  person  where 
the  offense  was  committed,  and  those  which 
charge  the  offense  Itself,  the  former  of  which 
may  be  stated  in  general  terms,  while  the  lat- 
ter must  be  direct  and  speciflc.  This  state- 
ment corresponds  with  the  language  of  the 
above  section  of  the  Penal  Code  wherein  it  is 
declared  that  "it  is  sufficient  to  set  forth  that 
the  person  before  whom  it  [the  oath]  was 
taken  had  authority  to  administer  it;  •  •  • 
but  the  information  need  not  set  forth  the  au- 
thority of  the  court  or  person  before  whom 
the  perjury  was  committed."  In  other  words, 
the  general  statement  of  the  Jurisdiction  is 
sufficient  without  setting  forth  the  facts  by 
virtue  of  which  It  exists. 

In  Com.  V.  Knight,  12  Mass.  274,  the  defend- 
ant was  convicted  of  perjury  in  having  sworn 
falsely  in  a  Justice's  court  upon  the  trial  of 
an  action  for  trespass  upon  certain  land,  and 
moved  for  an  arrest  of  Judgment  upon  the 
ground  that  it  did  not  appear  that  the  said 
.justice  of  the  peace  had  any  jurisdiction  of 
the  cause  on  trial  before  him,  since  it  was 
not  stated  in  the  indictment  that  the  land 
upon  which  the  trespass  was  committed  was 
within  his  county.  The  court  said:  "Such 
an  averment  Is  not  necessary  nor  usual."  In 
State  V.  Newton,  1  Greene,  160,  the  indict- 
ment charged  the  defendant  with  having 
given  false  testimony  on  the  trial  of  an  Issue 
before  a  justice's  court,  but  did  not  in  form 


allege  that  the  Justice's  court  had  Jurisdiction 
of  the  cause  in  which  the  oath  was  made,  the 
only  allegation  being  that  the  court  had  suffi- 
cient and  competent  authority  to  administer 
said  oath;  hnilt  was  held  that  the  indict- 
ment sufflcientiy  charged  -the  offense.  In 
State  V.  Peters,  42  Tex.  7,  the  court  said: 
"That  it  is  unnecessary  to  allege  that  the 
Justice  had  Jurisdiction  by  reason  of  the  par- 
ties or  the  subject-matter  of  the  suit  being 
within  the  territory  to  which  bis  jurisdic- 
tion extended  is  clear,  and  it  has  been  often 
so  held  where  the  particularity  of  the  former 
English  precedents  to  which  we  have  advert- 
ed is  not  required,"— citing  several  cases  in 
support  thereof.  In  Lavey  v.  Reg.,  17  Q.  B. 
496,  5  Cox,  Cr.  Cas.  269,  the  defendant  was 
indicted  for  perjury  charged  to  have  been 
committed  at  the  trial  of  an  action  on  con- 
tract before  the  county  court;  but  the  indict- 
ment did  not  aver  that  the  action  was  one 
over  which  the  county  court  had  jurisdiction. 
It  was  held  by  the  court  in  exchequer  cham- 
ber that,  as  the  indictment  expressly  averred 
that  an  action  was  pending  in  that  court,  pre- 
sided over  by  the  judge  who  administered  the 
oath,  and  that  such  action  was  one  of  con- 
tract, a  species  of  action  of  which  that  court 
might  have  cognizance,  that  the  case  came 
on  to  be  tried  before  him,  that  the  defend- 
ant was  examined  as  a  witness  upon  the  hear- 
ing, and  sworn  by  the  judge,  with  an  aver- 
ment of  competence  of  authority  In  the  judge 
to  administer  the  oath,  it  appeared  that  the 
oath  was  administered  in  the  course  of  a  ju- 
dicial proceeding,  and  that  by  necessary  im- 
plication it  was  a  proceeding  over  which  the 
Judge  who  administered  it  had  jurisdiction: 
for,  says  the  court,  "unless  he  had  jurisdic- 
tion he  could  not  have  had  power  to  admin- 
ister the  oath  so  as  to  be  valid  and  binding, 
which  is  the  true  meaning  of  the  phrase."  In 
Reg.,  r.  Dunning,  L.  B.  1  Cr.  Cas.  290,  the 
defendant  was  convicted  of  perjury  upon  an 
indictment  which  charged  that  the  offense 
was  committed  on  the  trial  at  the  quarter 
sessions  of  "a  certain  Indictment  for  misde- 
meanor," bat  which  did  not  state  what  the 
misdemeanor  was,  or  that  the  quarter  ses- 
sions had  Jurlsdictiota  to  try  it.  Upon  motion 
in  arrest  of  judgment  the  indictment  was 
held  sufficient,  upon  the  ground  that  It  ap- 
peared therefrom  that  In  a  judicial  proceed- 
ing the  defendant  swore  to  the  truth  of  cer- 
tain facts  set  forth  therein,  which  at  the 
time  of  so  swearing  he  knew  to  be  false,  and 
that  the  court  had  competent  authority  to  ad- 
minister the  oath.  See,  also,  Halleck  v.  State, 
11  Ohio,  400;  Rex  ▼.  Oalianan,  6  Barn.  &  C. 
102. 

The  Information  herein  states  that  the  oatb 
was  taken  in  open  court,  before  a  Justice  of 
the  peace,  in  a  criminal  case  then  pending  be- 
fore him,  upon  a  complaint  charging  the  de- 
fendant with  petit  larceny,  and  that  the  Jus- 
tice of  the  ipeace  was  then  and  there  entitled 
under  the  laws  of  this  state  to  administer 
oaths  In  such  matters  and  proceedings.    Corn- 


Digitized  by 


Google 


CaL) 


GBAY  V.  RICHARDSON. 


885 


plaints  for  petit  larceny  are  within  the  Juris- 
diction of  the  Justice's  court,  and  the  aver- 
ment that  the  Justice  before  whom  the  oath 
was  taken  was  entitled  to  administer  oaths  in 
such  matters  and  proceedings  was  a  sufficient 
averment  of  his  authority  to  administer  the 
oath  in  this  proceeding.  It,  under  the  laws 
of  this  state,  he  was  entitled  to  administer 
the  oath  to  the  defendant  In  the  proceeding 
then  pending  before  him,  the  proceeding  was 
within  his  Jurisdiction,  since  otherwise  he 
would  not  have  been  entitled,  under  the  laws 
of  this  state,  to  administer  the  oath.  Wheth- 
er he  did  have  such  authority  was  a  fact  to 
be  established  by  the  people  at  the  triaL 
There  Is  some  language  In  People  v.  How- 
land  (Incorrectly  reported  as  People  v.  How- 
ard) 111  Cal.  655,  44  Pac.  342,  which,  taken 
by  itself,  may  seem  at  variance  with  what  Is 
alKive  said;  but  what  was  said  la  that  case 
must  be  read  In  connection  with  the  matter 
then  liefore  the  court  In  that  case  the  de- 
fendant had  moved  at  his  arraignment  to  set 
aside  the  information  upon  the  gronnd  that  he 
had  not  been  legally  committed  by  a  magis- 
trate, and  the  court  was  commenting  upon 
the  sufficiency  of  the  complaint  before  the 
magistrate,  and  not  upon  the  Information  up- 
on which  he  was  subsequently  tried,  and 
which  it  Is  stated  in  the  opinion  of  the  court 
was  sufficient  In  form.  To  the  extent  that 
the  opinion' In  that  case  Is  at  variance  with 
what  is  here  said  with  reference  to  the  suffi- 
ciency of  an  Information  it  is  mere  dictum, 
and  cannot  be  regarded  as  authority. 

The  objection  that  the  Information  fails  to 
show  that  the  false  testimony  given  by  the 
defendant  was  material  to  any  Issue  by  the 
court  Is  without  merit  The  averment  that 
It  was  material  to  the  "Issues  tendered  In 
said  cause"  was  a  sufficient  averment  of  Its 
materiality,  without  specifying  any  particu- 
lar Issue  upon  which  It  was  material.  It  was 
not  necessary  to  show  by  averment  in  the  In- 
formation how  the  false  testimony  was  ma- 
terial. 

At  the  trial,  the  complaint  before  the  Jus- 
tice of  the  peace  was  offered  in  evidence,  and 
It  appeared  therefrom  that  the  offense  was 
claimed  to  have  been  committed  In  the  coun- 
ty of  Yolo.  The  election  and  the  qualifica- 
tion of  the  Justice,  and  his  authority  to  hear 
the  complaint  before  him,  were  sufficiently 
shown.  The  Issuance  to  blm  of  a  certificate 
of  election  carried  with  It  the  presumption 
that  he  had  complied  with  all  the  steps  re- 
quired by  law  for  its  issuance,  and  was  en- 
titled to  hold  the  office  and  discharge  its  du- 
ties. The  validity  of  his  election  or  his  right 
to  hold  the  office  could  not  be  called  in  ques- 
tion by  the  defendant  upon  the  trial  herein. 
It  was  also  fully  shown  at  the  trial  that  the 
evidence  given  by  the  defendant  was  material 
In  determining  the  issue  before  the  Justice's 
court    The  Judgment  is  affirmed. 

We  concur:  GAROTJTTB,  J.;  McPAR- 
LAND,  J.;   TEMPLE,  J.;   HENSHAW,  J. 
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(«  CaL  Unrep.  28S) 
PAIR  V.  ANGUS  et  al.  (S.  F.  1,155,  1,156.) 
(Supreme  Court  of  California.     May  23,  1899.) 

APPBALr— SETTINO   ASIDE    SUBMISSION. 

Where  a  justice  has  not  heard  the  argument 
and  it  is  deemed  important  that  all  the  justices 
should  participate  in  the  decision,  the  submis- 
sion of  the  appeal  will  be  set  aside,  with  leave  to 
counsel  to  stipulate  to  resubmit  tlie  case  on  the 
briefs  and  prmted  arguments  already  on  file. 

In  bank.  Appeal  from  superior  court  city 
and  county  of  San  Francisco. 

Action  by  Charles  L.  Fair  against  James 
S.  Angus  and  others.  Prom  a  Judgment  for 
plaintiff,  defendants  appeal.  Submission  set 
aside,  and  resubmission  ordered.    , 

O.  W.  McEnemey,  for  appellant  Ooodfel- 
low.  Van  R.  Paterson,  for  appellants  Guard- 
Ian  and  others.  Lloyd  &  Wood,  for  appellants 
Theresa  Oelrichs  and  Virginia  Fair.  Knight 
&  Heggarty,  for  respondent. 

PER  CURIAM.  In  the  above-entitled  ap- 
peals, one  of  the  Justices  of  this  court  not 
having  heard  the  arguments,  and  therefore 
l>eing  disqualified  to  participate  in  the  deci- 
sions thereof,  and  it  being  deemed  important 
that  all  of  the  Justices  should  so  participate, 
it  la  ordered  that  the  submission  of  said  ap- 
peals be  set  aside,' and  that  they  be  resub- 
mitted to  the  full  court.  As  the  briefs  on 
these  appeals  are  very  elaborate,  and  as  sev- 
eral of  the  oral  arguments  made  at  the  hear- 
ing have  been  printed  and  are  on  file,  counsel 
for  the  several  parties  may  stipulate,  if  they 
80  desire,  to  immediately  resubmit  the  cases 
on  the  briefs  and  printed  arguments  now  on 
file;  otherwise,  they  will  be  placed  for  ar- 
gument on  the  next  July  calendar. 


(124  Cal.  4«0) 

GHAT  et  al.  v.  RICHARDSON.     (S.  F.  941.) 

(Supreme  Court  of  California.     May  23.  1899.) 

MUNICIPALITIES— STREET    IMPROVEMENTS- 
ASSESSMENTS— CONTRACTS. 

1.  A  contract  provided  that  the  contractor 
should  construct  certain  concrete  sidewalks  in  ac- 
cordance with  the  specifications  annexed  to,  and 
made  a  part  of,  the  contract.  When  the  con- 
tract was  offered  in  evidence  there  were  no  speci- 
fications annexed,  and  it  was  not  shown  that  any 
had  ever  been  prepared;  and  one  witness  testified 
that,  sliortly  after  the  contract  was  executed  and 
filed  in  the  oSlce  of  superintendent  of  streets,  lie 
examined  it,  and  no  specifications  were  annexed. 
Btld  to  sustain  a  finding  that  no  valid  contract 
was  ever  entered  into. 

2.  The  failure  to  annex  the  specifications  ren- 
dered the  contract  invalid  as  the  foundation  of  an 
assessment. 

In  bank.    On  rehearing.    Affirmed. 

For  opinion  in  department  see  56  Pac.  603. 

HARRISON,  J.  The  plaintiffs  applied  to 
the  superior  court  for  a  writ  of  mandate  com- 
pelling the  defendant  as  superintendent  of 
streets  of  the  city  of  San  Rafael,  to  Issue  to 
them  an  assessment  for  certain  work  done 
in  the  Improvement  of  a  street  In  said  city  un- 
der a  contract  alleged  to  have  been  entered 
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Into  between  them  and  the  predecessor  In  of- 
fice of  the  defendant.  In  his  answer  to  their 
petition,  the  defendant,  In  addition  to  other 
defenses  set  forth  by  him,  alleged  that  no 
valid  contract  for  doing  the  work  named  In 
their  petition  bad  ever  been  entered  into  by 
the  superintendent  of  streets  of  said  city  with 
the  plaintiffs'  assignor,  or  with  any  other  per- 
son. Upon  this  Issue  the  court  found  la  favor 
of  the  defendant,  and  denied  the  plaintiffs' 
application  for  the  writ.  The  plaintiffs  mov- 
ed for  a  new  trial  upon  the  ground  that  this 
finding  was  not  sustained  by  the  evidence. 
Their  motion  having  been  denied,  they  have 
appealed  therefrom,  and  also  from  the  Judg- 
ment denying  their  application. 

Thfe  contract  for  doing  the  work  for  which 
the  plaintiCFs  sought  an  assessment  was  of- 
fered in  evidence  at  the  trial,  and  provided 
that  the  contractor  (the  assignor  of  the  plain- 
tiffs) should  do  and  perform,  under  the  direc- 
tion of  the  superintendent  of  streets,  and  fur- 
nish materials  therefor,  all  the  work  neces- 
sary to  be  done  to  construct  concrete  side- 
walks upon  a  portion  of  Fifth  street,  In  said 
city,  "all  in  strict  accordance  with  the  specl- 
fif^tions  hereunto  annexed,  and  made  part  of 
this  contract."  There  were  no  specifications 
annexed  to  the  contract,  .nor  was  it  shown 
that  any  speciflrations  had  ever  been  prepared 
for  signature  or  annexed  thereto;  and  there 
was  testimony  that,  shortly  after  the  contract 
was  executed  and  filed  In  the  superintendent's 
office,  it  was  examined  by  the  witness,  and 
that  no  specifications  were  then  annexed 
thereto.  This  evidence  was  ample  to  snstiln 
the  finding  of  the  court  that  no  valid  con- 
tract for  doing  the  work  for  which  the  as- 
sessment was  sought  was  ever  made  between 
the  superintendent  of  streets  and  the  plain- 
tiffs' assignor,  or  any  other  person.  The  fail- 
ure to  annex  the  specifications  to  the  contract 
rendered  the  contract  invalid  as  the  founda- 
tion of  an  assessment  (Scbwlesau  v.  Mahon, 
no  Cal.  54.3.  42  Pac.  1065);  and,  If  no  valid 
contract  had  been  made  for  doing  the  work, 
the  defendant  was  lustlfled  In  refusing  to  Is- 
sue an  assessment  therefor,  and  the  court 
correctly  denied  the  application  of  the  plain- 
tiffs. 

As  this  finding  requires  an  affirmance  of  the 
Judgment  of  the  superior  court,  a  discussion 
of  the  other  propositions  presented  upon  the 
appeal  is  unnecessary.  The  Judgment  and 
order  are  affirmed. 

We  concur:  VAN  DYKE,  J.;  GAKOUTTE, 
J.;  McFARLAND,  J.;  TEMPLE,  J.;  HEN- 
SHAW,  J. 


(124  Cal.  492) 

WINDSOR  ▼.  MINER  et  aL     (S.  P.  1,238.) 
(Supreme  Court  of  California.     May  25,  1809.) 

CONTRACTS  —  SPECIFIC     PERFORMANCE— CON- 
SIDERATION AND  REASONABLE- 
NESS—PLEADING— PROOF. 
1.  Under  Civ.  Code,  |  3391,  refusing  specific 
performance  if  defendant  has  not  received  ade- 


quate consideration  for  his  contract,  and  if  it  is 
not  just  and  reasonable,  plaintiff  mast  aver  and 
prove  the  consideration  and  reasonableness  of  the 
contract. 

2.  Failnre  to  do  so  is  not  cured  by  averment 
and  proof  as  to  improvements  placed  by  plaiutiS 
on  the  land  in  suit. 

3.  It  is  not  cured  by  denial  in  the  answer  of 
adequate  consideration. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Monterey  county. 

Suit  by  Richard  N.  Windsor  against  Vir- 
ginia A.  Miner  and  Elizabeth  O.  Windsor. 
There  was  a  decree  for  plaintiff,  and  from  an 
order  denying  a  new  trial  defendants  appeal. 
Reversed. 

Remsen  &  Jones,  for  appellants.  S.  F.  Geil, 
for  respondent. 

GRAY,  C.  The  defendants  appeal  from  an 
order  denying  their  motion  for  a  new  trial. 
The  action  was  to  enforce  specific  perform- 
ance of  an  option  to  purchase,  given  in  a 
lease  from  defendants  to  plaintiff,  of  a  cer- 
tain 80.45  acres  of  land. 

The  complaint  alleges  that  on  July  6,  1891, 
plaintiff  owned  a  certain  390  acres  of  land  in 
Monterey  county;  that  defendants  had  a  mort- 
gage on  said  land  to  secure  an  indebtedness 
of  plaintiff  to  them  of  $20,808.71;  that  on 
said  date  plaintiff  executed  to  defendants  a 
deed  of  said  land;  that  the  consideration  of 
said  deed  was,  among  other  things,  the  satis- 
faction of  said  mortgage  and  the  debt  secured 
thereby,  together  with  the  execution  by  de- 
fendants of  a  written  lease  of  85.45  acres, 
part  of  the  said  390-acre  tract,  to  plaintiff  for 
the  term  of  his  natural  life  at  an  annual  rent- 
al of  $510,  and  an  option  to  purchase  the  same 
or  any  part  thereof;  that  defendants  on  July 
8,  1891,  made  to  plaintiff  said  lease,  as  agreed, 
with  option  to  purchase;  that  on  April  4, 
1895,  plaintiff  tendered  defendants  $2,401,  and 
demanded  a  deed  to  a  certain  24.61  acres  of 
land,  being  a  portion  of  said  85.45-acre  tract, 
but  defendants  refused  to  make  the  deed. 
The  part  of  the  lease  referring  to  the  option 
to  purchase  reads  as  follows:  "And  it  is  fur- 
ther mutually  covenanted  and  agreed  by  and 
l>etween  the  parties  thereto  that  said  party 
of  the  second  part  does  now  and  shall  at  all 
times  during  the  continuance  of  the  said  term 
hereby  demised,  to  wit,  during  his  lifetime, 
have  the  privilege  and  option  of  purchasing 
all  or  any  portion  of  said  85.45-acre  tract 
above  described  at  and  for  the  rate  and  sum 
of  one  hundred  ($100)  dollars  per  acre,  and 
the  said  parties  of  the  first  part,  In  considera- 
tion of  the  covenants  on  the  part  of  the  said 
party  of  the  second  part  herein  contained,  and 
for  other  valuable  considerations,  hereby 
agree  to  sell  and  convey  unto  the  said  party 
of  the  second  part  at  any  time  during  the  con- 
tinuance of  this  lease,  and  of  said  term  hereby 
demised,  upon  the  demand  of  said  party  of 
the  second  part,  all  or  any  portion  of  said 
85.4o-acre  tract  above  described  at  and  for 
the  rate  and  sum  of  one  hundred  ($100)  dol- 
lars per  acre."     The  complaint  also  alleges 
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that  plaintiff  has  {riaced  Improrementa  on 
said  24.61-acre  tract  to  the  value  of  fl.&OO, 
and  some  other  allegations  necessary  In  an  ac- 
tion for  specific  performance  are  contained  in 
the  complaint;  but  there  la  no  allegation 
therein  as  to  the  value  of  the  whole  or  any 
portion  of  the  lands  described;  nor  is  there 
any  statement  In  the  complaint  to  show  that 
the  contract  sought  to  be  enforced  is  Just  and 
reasonable,  and  founded  upon  an  adequate 
consideration;  nor  was  there  any  evidence 
given  on  these  subjects  at  the  trial.  At  the 
close  of  plaintiff's  case  defendants  moved  for 
a  nonsuit  on  the  ground:  "First  It  is  not 
shown  that  defendants,  or  either  of  them,  re- 
ceived an  adequate  consideration  for  the  op- 
tion and  privilege  of  purchase  sued  on.  Sec- 
ond. It  is  not  shown  that  the  contract  sued 
on  Is  as  to  the  defendants  Just  and  reason- 
able." The  motion  for  a  nonsuit  was  denied, 
and  the  court  subsequently  found  "that  de'' 
fendants,  and  each  of  them,  have  received  an 
adequate  consideration  for  the  option  and 
privilege  of  purchase  contained  In  the  lease." 
There  seems  to  be  no  evidence  at  all  to  sup- 
port this  finding,  and,  in  the  absence  of  such 
evidence,  the  motion  for  a  nonsuit  should 
have  been  granted.  Section  3391  of  the  Civil 
Code  contains  the  following  language:  "Spe- 
cific performance  cannot  be  enforced  against 
a  party  to  a  contract  in  any  of  the  following 
cases:  1.  If  he  has  not  received  an  adequate 
consideration  for  the  contract  2.  If  It  Is  not 
as  to  him,  Just  and  reasonable." 

Specific  performance  Is  an  equitable  remedy, 
and  it  is  incumbent  upon  the  plaintiff  in  an 
action  of  this  character  to  show  both  in  the 
averments  of  his  pleading  and  in  the  evidence 
at  the  trial  that  he  is  entitled  to  the  equitable 
relief  which  he  seeks.  In  the  absence  of  any 
averment  or  evidence  as  to  the  value  of  the 
land  involved  In  the  controversy,  either  as 
to  the  whole  of  It  or  as  to  any  portion  of  It 
with  nothing  stated  upon  which  to  base  any 
estimate  of  the  value  or  worth  of  the  option 
and  privilege  to  purchase,  how  is  the  court  to 
determine  whether  defendants  hare  received 
an  adequate  consideration,  or  whether  the 
contract  Is  as  to  them  Just  and  reasonable? 
It  may  be  that  the  24.61  acres,  for  which  a 
deed  Is  sought  in  this  case,  Is  worth  twice  as 
much  as  the  balance  of  the  390  acres.  If  so, 
the  contract  sought  to  be  enforced  Is  not  Just 
and  reasonable  as  to  the  defendants.  It  may 
be  that  this  land  Is  worth  $500  an  acre.  If 
so.  flOO  per  acre  Is  not  an  adequate  consid- 
eration for  it  The  following  cases  seem  to 
support  the  condusions  reached  In  this  case; 
Bruck  V.  Tucker,  42  Oal.  346;  Nicholson  T. 
Tarpey,  70  Cal.  608,  12  Pac.  778;  Morrill  T. 
Everson,  77  Cal.  114,  19  Pac.  190;  Agard  v. 
Valencia,  39  Cal.  296;  Arguello  v.  Bours,  67 
.  Cal.  451,  8  Pac.  49. 

The  allegations  and  evidence  as  to  Improve- 
ments being  placed  upon  the  land  by  plaintiff 
do  not  tend  to  obviate  or  cure  the  defects  in 
plaintllTs  case  already  pointed  out.  The  al- 
legation in  the  answer  that  there  was  no  ade- 


quate consideration  to  support  the  option  con- 
tract falls  to  supply  the  want  of  any  affirma- 
tive allegation  on  that  subject  In  the  com- 
plaint and  certainly  cannot  be  held  to  cure 
the  entire  absence  of  evidence  as  to  a  ooif- 
slderation.  On  the  strength  of  the  foregoing 
conclusions  it  would  be  an  act  of  supereroga- 
tion to  notice  the  numerous  other  points  and 
subdivisions  of  points  contained  in  the  brieCi 
herein.  I  advise  that  the  order  denying  the 
new  trial  be  reversed. 

PBR  CURIAM.  For  the  reasons  given  In  the 
foregoing  opinion,  the  order  denying  the  new 
trial  is  reversed. 


(124  Cal.  509) 

NEWHALL  V.  SHERMAN  et  al.    (S.  F. 

1,022.) ' 

(Supreme  Court  of  California.     May  26,  1899.) 

TRUST  DEED  —  FORBCLOSURB— LIMITATIONS- 
COMPLAINT  —  SUFPICIBNCY— LOAN— MATURI- 
TY—PRESUMPTION  —  MORTOAGB  DBBT— EF- 
FECT OF  BAR— TIME  OF  PAYMENT. 

1.  A  suit  to  foreclose  a  deed  intended  as  a 
mortgage,  Kiven  to  secure  a  loan  presomed  to  be 
due  immediately  or  on  demand,  and  not  evidenced 
by  any  written  promise  to  pay,  is  barred  in  four 
years  from  the  ezecation  of  the  deed,  by  Code 
Civ.  Proc.  {  337,  providing  that  an  action  on  any 
contract  obliijation,  or.  liability  founded  on  a 
written  instrument  shall  be  brought  within  four 
years. 

2.  Where  it  does  not  appear  that  any  time  was 
fixed  for  the  payment  of  a  loan,  it  will  be  pre- 
sumed to  be  due  immediately  or  on  demand. 

3.  A  complaint  to  foreclose  a  deed  intended  as 
a  mortgage,  which  does  not  show  that  the  debt 
was  due  and  that  action  could  have  been  main- 
tained for  its  collection  at  the  time  of  the  execu- 
tion of  Uie  deed,  (ails  to  show  that  it  Ijecame  due 
at  any  subsequent  time,  and  does  not  state  a 
cause  of  action. 

4.  Where  the  debt  secured  by  a  mortgage  is 
barred,  the  mortgage  is  also  barred. 

5.  By  the  defeasance  to  a  deed  it  was  recited 
that  it  was  intended  as  a  mortgage  to  secure  a 
loan,  and  the  grantee  bound  himself  to  reconvey 
at  any  time  on  the  payment  to  him  of  the 
amount  loaned,  and  a  demand  for  a  deed.  Beld 
not  to  fix  a  time,  either  certain  or  uncertain,  for 
the  payment  of  the  debt. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county. 

Suit  by  George  A  NewhaU  against  Sher^ 
man.  Clay  &  Co.  and  another.  Defendants 
Sherman,  Clay  &  Co.  demurred  to  the  com- 
plaint, and  from  a  Judgment  for  said  defend- 
ants the  plaintiff  appeals.    Affirmed. 

B.  W.  McGraw,  for  appellant  T.  0.  Jnd- 
kins  and  Craig  &  Craig,  for  respondenta 

GRAY,  a  The  appellant  brought  snlt 
against  A.  T.  Hatch  and  others  on  the  3d  day 
of  February,  1897,  to  foreclose  a  deed  Intended 
as  a  mortgage,  and  Joined  the  respondents  as 
defendants  because, .  as  stated  in  the  com- 
pkiint  "the  said  Sherman,  Clay  &  Co.  claim 
some  Interest  or  lien  upon  the  lands  and 
premises  hereinbefore  described,  but  that  said 
claim  is  subsequent  to  and  subordinate  to  the 
mortgage  aforesaid."  Respondents  demurred 
on  the  grounds,  among  others,  that  the  oom- 


X  Behearing  denied  June  24,  1899, 
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plaint  tailed  to  state  a  cause  of  action,  and 
that  the  cause  of  action  therein  stated  was 
barred  by  the  provisions  of  section  837,  Code 
Civ.  Proc.  This  demurrer  was  sustained. 
Plaintiff  declined  to  amend,  and  appealed  from 
'.he  judgment  agalost  him.  The  defeasance 
which  was  executed  with  the  deed  is  set  out 
In  the  complaint,  and,  after  reciting  the  deed 
and  the  property  conveyed  -thereby,  said  de- 
feasance reads  as  follows:  "And  whereas 
said  deed  Is  absolute  in  form,  yet  in  fact  is 
intended  as  security  for  the  payment  of  the 
sum  of  four  thousand  dollars  loaned  by  said 
Xewhall  to  said  A.  T.  Hatch:  Now,  this  de- 
feasance wltnessetb  that  the  said  George  A. 
Newhall,  for  himself,  and  for  his  heirs,  execu- 
tors, administrators,  and  assigns,  hereby 
binds  himself  and  agrees  to  reconvey  the 
hereinabove  mentioned  and  described  prop- 
erty unto  the  said  A.  T.  Hatch,  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  at  any 
time,  upon  the  payment  to  him  of  said  sum 
of  four  thousand  dollars,  and  his  demand  for 
a  deed  to  said  property.  In  witness  whereof 
the  said  George  A.  Newhall  has  hereunto  set 
his  hand  and  seal  this  fourth  day  of  Novem- 
ber, A.  D.  1892.  [Signed]  Geo.  A.  Newhall." 
The  comphilnt  shows  that  the  suit  was  be- 
gun more  than  four  years  after  the  execution 
of  the  deed  and  defeasance  upon  which  the 
suit  is  based.  There  appears  to  be  no  prom- 
ise in  writing  subscribed  by  the  defendant  as 
to  the  payment  of  the  amount  loaned;  and, 
though  his  obligation  to  pay  may  be  founded 
in  parol,  yet  the  suit  for  foreclosure  is  deem- 
ed to  be  founded  upon  the  written  instru- 
ments, consisting  of  the  deed  and  defeasance, 
which  constitute  the  mortgegce,  and  the  stat- 
ute of  limitations  will  not  bar  such  suit  until 
four  years  after  the  execution  of  these  in- 
struments. And  for  the  purposes  of  the  fore- 
closure suit  the  debt  itself  is  not  barred  until 
the  end  of  four  years,  because  its  payment  is 
secured  by  the  same  written  instruments. 
Wood  V.  Goodfellow,  43  Cal.  185;  Union  Water 
Co.  V.  Murphy's  Flat  Flumlng  Co.,  22  Cal.  621. 
Respondent  therefore  relies  upon  the  proper 
statute  of  limitations  when  he  pleads  section 
337,  Code  Civ.  Proc.,  In  his  demurrer.  Wheth- 
er plaintiff's  cause  of  action  is  barred  depends 
upon  when  the  money  loaned,  for  which  the 
mortgage  was  given  as  security,  was  due  and 
collectible.  It  not  appearing  from  any  of  the 
written  instruments  upon  which  the  suit  Is 
based,  nor  from  any  allegation  of  the  com- 
plaint^ that  any  time  was  given  or  fixed  for 
the  payment  of  the  loan,  "the  presumption 
would  therefore  necessarily  arise  that  it  was 
due  Immediately  or  upon  demand,  and  there- 
fore was  barred  at  the  time  this  action  was 
commenced."  Esplnosa  v.  Gregory,  40  CaL 
B8;  Holmes  ▼.  West,  17  Cal.  623;  Civ.  Code, 
1 1657;  In  re  Galvin,  51  CaL  215;  Dorland  ▼. 
Dorland,  66  Oal.  189,  6  Pac.  77.  If  the  com- 
plaint does  not  show  that  the  claim  sought 
to  be  enforced  was  due,  and  that  suit  could 
have  been  maintained  for  its  collection,  at  the 
time  of' the  execution  at  the  mortgage  herein. 


then  it  certainly  faHs  to  show  that  It  became 
due  at  any  subsequent  time,  and  is  amenable 
to  the  first  ground  of  demurrer  stated.  Doyle 
V.  Insurance  Co.,  44  Cal.  264.  We  must  there- 
fore treat  the  complaint  as  showing  that  the 
money  loaned  was  due  immediately  upon  such 
loan,  and  it  would  then  appear  that  the  claim 
for  such  money  was  barred,  by  the  statute 
pleaded,  about  three  months  before  the  com- 
mencement of  this  action.  The  debt  secnred 
by  the  mortgage  being  barred,  it  necessarily 
follows  that  the  mortgage  is  also  barred. 
Booth  T.  Hosklns,  75  Cal.  271,  17  Pac  225; 
Lord  T.  Morris,  18  Cal.  482;  McCarthy  t. 
White,  21  Cal.  496;  Helnlln  ▼.  Castro,  22  CaL 
100;  Wormouth  v.  Hatch,  83  CaL  121;  Welle 
T.  Barter,  56  Cal.  342;    Civ.  Code,  i  2011. 

The  appellant  is  mistaken  in  his  assump- 
tion that  the  defeasance  fixes  a  future  time, 
either  certain  or  uncertain,  for  the  payment 
of  the  Indebtedness  secured  by  the  mortgage; 
and  the  authorities  cited  in  his  brief  are  there- 
fore either  Irrelevant  to  the  case  made  by 
the  pleadings,  or  are  In  conflict  with  the  de- 
cisions of  this  court  cited  in  this  opinion.  For 
the  foregoing  reasons,  I  advise  that  the  Jndc- 
ment  be  afiSrmed. 

We  concur:    HATNES,  O.;  COOPER,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 


(124  Cat.  476) 

SOUTHERN  PAC.  R.  CO.  ▼.  WOOD  et  aL 

SAME  V.  JACK  et  aL 

<L.  A.  445.)  < 

(Supreme  Court  of  California.    May  26,  1899.) 

RAILROAD  GRANT— CONSTROCTION—INDBMNI* 

TY  LANDS— SBLBCTION— LIABILITY 
TO  PRK-E.MPTION. 

1.  Under  Act  Cong.  July  27,  1866  (14  Stat. 
292),  certain  lands  wete  granted  to  the  Atlantic 
&  Pacific  Railroad  Company.  By  the  act  the 
odd  sections  within  40  miles  of  the  road  In  cer- 
tain territories,  and  where  the  road  passed 
through  any  state,  10  alternative  sections  per 
mile  were  granted,  making  the  primary  limits 
within  the  territories  40  miles,  and  within  the 
states  20  miles,  on  each  side  of  the  road;  the 
craut  being  of  lands  to  which  the  United  States 
bad  full  title.  The  act  also  provided  that  when- 
ever, prior  to  the  time  the  line  of  said  road  was 
designated  by  a  plat,  any  sections  of  such  grant 
should  hare  been  sold  or  otherwise  disposed  o^ 
other  lands  might  be  selected,  nnder  direction  of 
the  secretary  of  the  interior,  not  more  than  10 
miles  beyond  the  limits  of  said  alternate  sections. 
Held,  that  the  lands  granted  by  the  act  are  those 
as  to  which  the  grant  is  in  pruesenti,  and  only 
lands  within  the  primary  limits  are  covered,  and 
as  to  the  indemnity  lands  the  title,  when  they  are 
selected,  relates  back,  not  to  the  date  of  the  act, 
but  to  tne  date  of  selection. 

2.  A  map  of  the  general  line  of  the  railroad 
filed  in  1867  did  not  fix  the  limits  of  the  bidem- 
nity  lands  nor  operate  as  a  withdrawal  of  them. 

3.  Where,  under  the  act  of  July  27.  1866  (14 
Stat.  2",)2)  indemnity  lands  were  granted  to  sup- 
ply deficiencies  in  the  primary  grant,  and  it  is 
not  alleged  thiit  all  the  sections  within  the  in- 
demnity grant  are  required  to  make  up  deficien- 
cies within  the  primary  limits,  the  allegation  is 
Insufficient  to  show  that  no  formal  selection  <tl 
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i.i.k-mnitr  lands  was  necessary  to  confer  title  in 
the  rond. 

4.  Under  the  act  of  congress  of  July  27,  1860 
( 14  Stat.  292),  making  the  primary  grant  to  the 
Atlantic  &  I'acific  Railroad  Company,  and  also 
providing  for  an  indemnity  grant  to  cover  de- 
liciencies  in  the  primnry  grant,  the  provisions  of 
the  act  that  the  lands  "hereby  granted"  shall  not 
be  liable  to  sale  or  entry  or  pre-emption,  except 
by  such  company,  apply  only  to  the  lauds  in  toe 
primary  grant,  and  the  provisions  of  section  6 
extending  pre-emption  rights  "to  all  other  lands 
on  the  Ime  of  said  road  include  the  indemnity 
lands  the  title  to  which,  when  selected,  relates  to 
the  date  of  the  selection. 

Commissioners*  decision.  Department  1. 
Appeal  from  siiperior  court,  Kern  county. 

Action  by  the  Southern  Pacific  Railroad 
Company  against  Frank  A.  Wood  and  others 
and  against  Frederick  B.  Jack  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Wm.  Singer,  Jr.,  and  H.  V.  Reardon,  for 
appellant    W.  B.. Wallace,  for  respondents. 

HAYNES,  C.  These  cases  depend  upon  the 
same  facts  and  are  submitted  together.  They 
involve  a  contest  as  to  certain  lands  lying 
within  the  indemnity  limits  of  the  grant  to 
plaintiff  by  act  of  congress  of  July  27,  1866; 
the  plaintiff  claiming  under  said  grant,  and 
the  defendants  claiming  under  patents  issued 
to  them  as  settlers  under  the  land  laws  of 
the  United  States.  The  defendants  demurred 
to  the  complaints  in  both  cases,  the  demurrers 
were  sustained,  and  these  appeals  are  taken 
by  the  plaintiff  from  the  Judgments  thereupon 
entered  against  it.  Said  act  of  congress,  upon 
which  the  plaintiff  bases  its  claim  to  said 
lands,  is  entitled  "An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  states  of  Missouri  and 
Arkansas  to  the  Pacific  Coast"  14  Stat  292. 
Said  act  incorporated  the  Atlantic  &  Pacific 
Railroad  Company,  and  by  the  third  section 
granted  certain  lands  to  aid  in  its  construc- 
tion. It  provided  that  where  the  road  passed 
through  the  territories  of  the  United  States 
the  odd  sections  within  40  miles  of  the  road, 
and  where  it  passed  through  any  state  10 
alternate  sections  per  mile,  designated  by  odd 
numbers,  were  granted,  making  the  primary 
limits  within  the  territories  40  miles,  and 
within  the  states  20  miles,  on  each  side  of  the 
road;  the  grant  being  of  lands  to  which  "the 
United  States  have  full  title,  not  reserved, 
sold,  granted  or  otherwise  appropriated,  and 
free  from  pre-emption  or  other  claims  or 
rights,  at  the  time  the  line  of  said  road  is  des- 
ignated by  a  plat  thereof  filed  in  the  office  of 
the  commissioner  of  the  general  land  office; 
and  whenever  prior  to  said  time  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  pre-empted  or  otherwise  dis- 
posed of,  other  lands  shall  be  selected  by  said 
c-ompany  in  lieu  thereof,  under  the  direction 
of  the  secretary  of  the  interior,  in  alternate 
sections,  and  designated  by  odd  numbers,  not 
I  inre  than  ten  miles  beyond  the  limit  of  said 


aiternate  sections,  and  not  Including  the  re- 
served numbers." 

Section  6  of  said  act  Is  as  follows:  "And 
be  it  further  enacted:  That  the  president  of 
the  United  States  shall  cause  the  lands  to  be 
surveyed  for  forty  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road  after  the 
general  route  shall  be  fixed,  and  as  fast  as 
may  oe  required  by  the  said  railroad;  and 
the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale  or  entry,  or  pre-emption, 
Ijefore  or  after  they  are  surveyed,  except  by 
said  company,  as  provided  In  this  act;  but 
the  provisions  of  the  act  of  September,  1841, 
granting  pre-emption  rights,  and  the  acts 
amendatory  thereof,  and  of  the  ^ct  entitled 
'An  act  to  secure  homesteads  to  actual  set- 
tlers on  the  public  domain,'  approved  May  20, 
1802,  shall  be  and  the  same  are  hereby  extend- 
ed to  all  other  lands  on  the  line  of  said  road 
when  surveyed,  excepting  those  hereby  grant- 
ed to  said  company." 

Section  18  of  said  act  authorized  the  South- 
ern Pacific  Railroad  Company  (the  appellant 
here)  to  connect  with  said  Atlantic  &  Pacific 
Railroad  at  such  point  near  the  boundary  line 
of  the  state  of  California  as  they  shall  deem 
most  suitable  for  a  railroad  line  to  San  Fran- 
cisco, "and  in  consideration  thereof,  to  aid  In 
its  construction,  shall  have  similar  grants  of 
land,  subject  to  all  the  conditions  and  lim- 
itations herein  provided,  and  shall  be  required 
to  construct  its  road  on  the  like  regulations, 
as  to  time  and  manner,  with  the  Atlantic  and 
Pacific  Railroad  herein  provided  for." 

The  complaint  alleged  the  substance  of 
said  section  18,  and  referred  to  said  entire  act 
as  printed  in  said  statutes,  and  made  it  part 
thereof.  It  then  alleged  that  before  January 
3,  1867,  plainUS  "fixed  the  general  route"  of 
the  entire  line  of  railroad  it  was  authorized 
to  construct,  and  on  that  day  filed  a  map 
thereof  in  the  general  land  office;  that  the 
same  was  approved  by  the  commissioner; 
that  on  March  22,  1867,  said  commissioner, 
pursuant  to  the  order  of  the  secretary  of  the 
Interior,  withdrew  all  the  odd-numbered  sec- 
tions of  land  lying  within  30  miles  of  the  line 
of  said  road,  as  shown  upon  said  map,  from 
sale  or  location,  pre-emption  or  homestead  en- 
try; that  the  same  have  ever  since  remained 
80  withdrawn;  that  on  June  28,  1870,  a  Joint 
resolution  was  passed  by  congress  (16  Stat 
382), authorizing  appellant  to  construct  its  road 
as  near  as  may  be  on  the  route  indicated  by 
its  map  of  1867;  that  prior  to  November  8, 
1889,  and  within  the  thne  allowed  by  law,  it 
completed  its  entire  road  along  the  line  desig- 
nated by  said  map;  that  its  road  was  accept- 
ed; and  that  on  and  prior  to  November  8, 
1889,  it  filed  with  the  secretary  of  the  interior 
a  map  of  each  of  the  sections  of  said  road  "as 
the  same  had  been  definitely  located  and  con- 
structed," and  the  same  were  accepted  and 
approved  by  said  secretary.  The  fifth  para- 
graph of  the  complaint  described  certain  lands, 
parts  of  odd  sections  within  the  20-mlle  or 
place  limits,  which  were  lost  to  it,  and  the 
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sixth  paragraph  described  the  lands  now  In 
controversy,  which  are  situated  within  the 
indemnity  limits  described  In  said  act,  and  al- 
leged that  they  are  opposite  to  and  coter- 
minous with  the  section  of  said  road  extend- 
ing from  Huron  to  Alcalde,  "the  map  of  defi- 
nite location  and  construction  of  which  was 
filed  In  the  office  of,  and  duly  accepted  and 
approved  by,  the  secretary  of  the  interior,  on 
October  8,  1889."  The  complaint  further  al- 
leges that  at  the  time  the  act  of  July  27, 
ISCC,  was  passed  the  lands  here  in  controver- 
sy were  vacant  and  unappropriated  public  land 
of  the  United  States,  not  mineral,  and  not  re- 
served, etc.,  and  that  they  have  ever  since  so 
remained,  except  only  as  they  have  been  af- 
fected by  said  act  of  congress,  the  said  with- 
drawals, and  the  acts  of  the  parties  to  this 
suit;  that  said  lands  were  surveyed  and  plat 
filed  May  1,  1874;  that  "on  October  19,  1891, 
the  plaintiff  filed  its  list  No.  44  in  said  land 
office,  selecting  the  lands  described  in  the 
sixth  paragraph  hereof  in  lieu  of  the  lands  de- 
scribed In  the  fifth  paragraph";  that  it  there- 
by became  entitled  to  a  patent  from  the  Unit- 
ed States  to  the  lands  in  question;  that  at 
that  time,  and  ever  since,  plaintiff  has  de- 
manded the  issuance  of  such  patent,  but  the 
T'nlted  States  and  every  officer  thereof  have 
at  all  times  refused  to  Issue  It;  that,  disre- 
garding the  rights  of  the  plaintiff,  a  patent 
was  issued  to  defendant  Wood  on  October  30, 
1888,  conveying  the  legal  title  to  him;  that 
he  took  the  legal  title  in  trust  for  the  plain- 
tiff; and  that  a  conveyance  has  been  demand- 
ed, etc.  The  prayer  Is  that  plaintiff  be  ad- 
judged to  be  the  owner,  and  that  defendants 
convey  the  title  to  it. 

Defendants'  demurrer  stated  three  grounds: 
(1)  That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  (2) 
that  plalntlfTs  cause  of  action  Is  laarred  by 
the  provisions  of  subdivision  4  of  section  338 
and  sections  318  and  343  of  the  Code  of  Civil 
Procedure;  and  (3)  that  plaintiff  has  been 
guilty  oT  gross  laches  In  delaying  to  bring  suit 
after  the  issuance  of  the  patent  to  Wood,  and 
after  filing  Its  selection. 

Appellant,  in  Its  brief,  states  its  first  point 
thus:  "The  facts  stated  In  the  second 
amended  complaint  show  the  legal  title  to  be 
In  the  plaintiff."  If  that  were  true,  there 
could  be  no  reason  why  it  should  resort  to 
equity  to  compel  a  conveyance.  But  in  the 
complaint  It  is  alleged  that  the  defendants 
have  the  "legal  title,"  and,  upon  the  theory 
that  plaintiff  has  a  prior  and  better  right, 
seeks  to  compel  a  conveyance.  Whatever 
right  the  pLilntlff  asserts  or  may  have  is 
based  upon  «ald  act  of  congress  of  18C6  and 
Its  own  acts  thereunder,  while  defendants' 
rights  are  ba-sed  upon  the  pre-emption  laws  of 
the  United  States,  and  their  compliance  there- 
with; and,  as  defendants'  patent  was  Issued 
prior  to  the  selection  of  the  same  lands  by 
tlie  plaintiff,  they  must  have  the  better  right. 
If  .said  Innds  were  subject  to  pre-emption;  and 
that  they  were  so  subject,  unless  withdrawn 


from  pre-emption  by  the  act  of  18C6,  or  by 
executive  action  thereunder,  is  not  question- 
ed. 

Section  6  of  said  act,  above  quoted,  pro- 
vides: "And  the  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption,  before  or  after  they  are  sur- 
veyed, except  by  said  company  as  provided 
In  this  act"  But  it  Is  further  provided  that 
the  pre-emption  act  of  1841,  and  the  home- 
stead act  of  1862,  and  the  acts  amendatory 
thereof,  "sliall  be  and  the  same  are  hereby 
extended  to  all  other  lands  on  the  line  of  said 
road  when  surveyed,  excepting  those  hereby 
granted  to  said  company."  If  it  be  true,  as 
contended  by  the  learned  counsel  for  plaintiff, 
that  the  "odd  sections  of  land  hereby  grant- 
ed" include  the  odd  sections  within  the  In- 
demnity limits,  there  could  have  been  no  rea- 
son for  the  provision  that  the  homestead  and 
pre-emption  laws  should  extend  "to  all  other 
lands  on  the  line  of  said  road,"  since  the  even- 
numbered  sections  were  In  no  wise  affected 
by  the  grant.  But  aside  from  this  provision 
of  the  act.  It  is  well  settled  that  the  words 
"hereby  granted"  do  not  include  the  odd  sec- 
tions within  the  Indemnity  limits,  and  there- 
fore It  cannot  be  true  that  upon  selection  the 
title  relates  back  to  the  date  of  the  act.  As 
to  lands  within  the  place  or  primary  limits. 
It  Is  uniformly  held  that  the  words  "be  and 
is  hereby  granted"  Import  a  grant  In  prsesentl. 
and,  when  the  lands  are  ascertained  by  fixing 
the  line  of  the  road  in  the  manner  prescribed 
In  the  act,  the  title  of  the  grantee  relates 
back  to  the  date  of  the  act  but  does  not  at- 
tach to  lands  to  which  the  United  States  did 
not  have  full  title  at  that  date,  or  were  other- 
wise excepted  from  the  operation  of  the  grant 
even  though  they  should  afterwards  be  freed 
from  the  claim  or  possession  which  excluded 
them  under  the  terms  of  the  grant.  Xewhall 
V.  Sanger,  92  U.  S.  7C1.  But  as  to  Indemnity 
lands,  it  Is  sufficient  If  they  are  free  from 
private  claim  at  the  time  of  their  selection  by 
the  railroad  company.  Ryan  v.  Railroad  Co., 
99  U.  S.  382.  In  Newhall  v.  Sanger  an  odd 
section  within  the  place  limits  was  covered 
by  a  Mexican  grant  which  was  sub  judlce  at 
the  date  of  the  act,  but  shortly  afterwards 
the  Mexican  grant  was  adjudged  void,  and  it 
was  held  that  the  land  did  not  pass  under 
the  grant  to  the  railroad  company.  In  Ryan 
V.  Railroad  Co.  the  land  in  question  was  with- 
in the  Indemnity  limits  of  the  grant  to  the 
railroad  comiiany,  and  was  also  covered  by  a 
Mexican  gr.ant  which  was  afterwards  declared 
void,  and  was  selected  by  the  company  as  In- 
demnity land,  and  was  afterwards  settled  np- 
on  by  Ryan  as  a  pre-emptloner.  It  was  held 
that,  the  railroad  company's  selection  having 
been  approved  by  the  secretary  of  the  Inte- 
rior, it  was  entitled  to  the  land,  and  the  dis- 
tinction between  that  case  and  Newhall  v. 
Sanger  was  pointed  out,  the  court  saying: 
"It  was  within  the  secondary  or  Indemnity 
territory  where  that  deficiency  was  to  be  sup- 
plied.    The  railroad  company  had  not,  and 
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could  not  hare,  any  claim  to  it  until  specially 
selected,  as  It  was,  for  that  purpose."  These 
cases  settle  the  proposition  that  the  lands 
granted  by  the  act  are  those  as  to  which  the 
grant  Is  in  praesentl,  and  refer  only  to>  the 
lands  within  the  primary  limits,  and  as  to  the 
indemnity  lands  that  the  title,  when  they  are 
selected,  does  not  relate  back  to  the  date  of 
the  act,  but  to  the  date  of  selection. 

Jn  Bailroad  Co.  y.  Herring,  110.  TJ.  S.  27, 
3  Sup.  Ct.  485,  the  above  quotation  from 
Rj-an  V.  Railroad  Co.  was  repeated  with  ap- 
proval, and,  in  addition,  the  court  said:  "It 
is  only  when  the  Hue  and  route  of  the  road  la 
definitely  fixed  that  any  right  of  selection  ex- 
ists. This  must  necessarily  be  so,  because 
until  then  the  quantity  of  land  lost  cannot 
be  known,  and  the  number  of  sections  to  be 
selected  can  only  then  be  ascertained."  The 
court  also  said  (page  38,  110  TJ;  S.,  and  page 
4»3,  3  Sup.  Ct.):  "It  is  obvious,  however,  that 
the  right  to  these  odd  sections,  and  the  right 
to  others  In  lieu  of  such  odd  sections  as  had 
previously  been  disposed  of,  depend  upon  very 
diflferent  circumstances,  and  it  Is  not  easy  to 
see  how  rights  can  be  vested  in  any  particu- 
lar section  or  sections  of  the  latter  class  until 
It  is  ascertained  how  many  of  the  original 
odd-numbered  sections  are  thus  lost,  and  until 
the  grantee  has  exercised  his  right  of  selec- 
tion. This  latter,  unlike  the  odd-numbered 
sections  within  the  six-mile  limit,  are  not  as- 
certained and  made  specific  by  the  protraction 
of  the  established  line  through  the  maps  of 
the  public  land.  They  are  not,  and  cannot 
be.  made  specific  until  the  grantee's  right  of 
selection  has  been  exercised."  This  author- 
ity disposes  of  appellant's  contention  that  the 
map  of  the  general  route,  filed  in  1867,  fixed 
the  limits  of  the  indemnity  lands,  or  operated 
as  a  withdrawal  of  them. 

Id  St.  Paul  &  S.  C.  R.  Co.  v.  Winona  &  St. 
P.  R.  Co.,  112  U.  S.  732,  5  Sup.  Ct.  341,  the 
court  said:  "It  is  true  that  in  some  cases  the 
statute  requires  the  land  department  to  with- 
draw the  land  within  these  secondary  limits 
from  the  market,  and  in  others  the  officers  do 
so  voluntarily.  This,  however,  Is  to  give  the 
company  a  reasonable  time  to  ascertain  their 
deficiencies  and  make  their  selections.  It  by 
no  means  Implies  a  vested  right  in  said  com- 
pany Inconsistent  with  the  right  of  the  gov- 
ernment to  sell,  or  of  any  other  company  to 
select,  which  has  the  same  right  of  selection 
witbln  those  limits."  If  therefore  It  be  true, 
as  above  stated,  that  the  withdrawal  of  In- 
demnity lands  does  not  imply  a  vested  right 
to  them  in  the  railroad  company,  it  must  be 
that  they  are  not,  and  cannot  be,  included  in 
the  term  "hereby  granted."  But  congress  it- 
self has  placed  a  construction  upon  said  act 
of  July  27,  1866,  or  at  least  recognized  the  dis- 
tinction observed  by  the  courts  between  grant- 
ed and  Indemnity  lands.  In  the  act  passed 
July  5,  1886  (24  Stat.  123),  entitled  "An  act 
to  forfeit  the  lands  granted  to  the  Atlantic 
and  Pacific  Railroad  Company,"  etc.  (refer- 
ring to  the  act  here  in  question),  the  lands 


declared  forfeited  are  described  thus:  "Which 
are  adjacent  to  and  co-terminous  with  the  un- 
completed portions  of  the  main  line  of  said 
road,  embraced  within  both  the  granted  and 
Indemnity  limits,  as  contemplated  to  be  con- 
structed under  and  by  the  provisions  of  said 
act  of  July  27,  18C6." 

It  is  argued  on  behalf  of  appellant  that  the 
grant  to  it  was  one  of  quantity.  But  this 
will  not  bear  investigation.  It  is  clear  that 
congress  intended  to  grant  all  the  odd-num- 
bered sections  within  20  miles  of  the  road, 
except  those  that  were  excepted  from  the 
grant,  and  the  privilege  was  given  the  com- 
pany to  select  odd  sections  within  an  addi- 
tional 10  miles  in  lieu  of  those  that  were  lost 
to  it  within  the  primary  limit.  But  congress 
did  not  Intend  either  to  grant  10  sections  on 
each  side  of  the  road  unconditionally,  or  to 
grant  all  the  odd  sections  to  which  the  Unit- 
ed States  had  full  title,  and  which  were  not 
reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights,  within  the  additional  10 
miles,  since  if  that  bad  been  the  intention  all 
the  unappropriated  odd  sections  within  30 
miles  of  the  road  would  have  boen  granted; 
and  hence  the  act  requires  the  grantee  to  se- 
lect the  lieu  lands  within  the  Indemnity  lim- 
its to  the  extent  only  that  lands  were  lost 
within  the  primary  limits.  And  therefore  the 
act  requires  that  the  selection  of  indemnity 
or  lieu  lands  shall  be  made  by  the  grantee  un- 
der the  direction  of  the  secretary  of  the  in- 
terior, or,  as  expressed  in  some  other  acts 
granting  lands  in  aid  of  railroads,  subject  to 
his  approval.  In  either  case  the  secretary 
acts  Judicially.  He  must  determine  whether 
the  alleged  loss  within  the  primary  limits  has 
In  fact  taken  place,  and  whether  the  land 
selected  Is  subject  to  selection.  That  the  sec- 
retary acts  Judicially,  see  Wisconsin  Cent.  B. 
Co.  V.  Price  Co.,  133  U.  S.  49<5,  10  Sup.  Ct. 
341,  and,  for  a  fuller  discussion  as  to  his  pow- 
ers, see  Knight  v.  Association,  142  tJ.  S.  161, 
176,  12  Sup.  Ct.  238.  The  complaint.  It  is 
true,  alleges  that  appellant's  selection  of  the 
land  in  controversy  was  under  the  direction 
of  the  secretary  of  the  Interior;  but  it  Is  fur- 
ther alleged  that  plaintiff  has  demanded  that 
a  patent  issue  to  it  for  said  lands,  and  that 
the  United  States  and  all  its  officers  (which 
includes  the  secretary)  have  refused  to  Lssue 
It,  and  that  on  October  30,  1888,  the  United 
States  conveyed  the  legal  title  to  the  defend- 
ant Wood  by  a  patent  then  issued  to  him. 
The  refusal  to  issue  a  patent  to  the  plaintiff, 
though  persistently  demanded,  and  the  further 
fact,  distinctly  alleged,  that  at  a  date  some 
three  years  prior  to  plaintiff's  selection  the 
same  land  was  patented  to  defendant  Wood, 
is  wholly  inconsistent  with  the  allegation 
that  the  selection  was  made  under  the  direc- 
tion of  the  secretary  of  the  interior,  and,  in 
effect,  is  an  allegation  that  the  selection  was 
not  made  under  his  direction,  or  approved  by 
that  officer.  It  is  said,  however,  that  at  the 
date  of  the  act  (July  27,   1866)   the  United 
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States  had  then  full  title,  that  It  was  not  re- 
served, Bold,  granted,  or  otherwise  appro- 
priated, and  was  free  from  pre-emption  or 
other  claims  or  rights;  but  that  was  before 
the  plaintiff  filed  Its  map  of  the  general  route 
of  Its  road,  and  said  allegation  Is  not  made 
as  of  any  other  date  than  that  of  the  act; 
nor  Is  the  date  of  defendants'  settlement  on 
the  land  In  question  alleged.  Non  constat 
that  It  may  have  been  before  the  alleged  with- 
drawal of  the  land  from  sale  by  the  order  of 
the  secretary  made  In  March,  1867,  or  after 
Its  revocation  on  August  15,  1887.  It  Is  true 
it  Is  further  alleged  that  "said  sections  have 
ever  since  remained  so  withdrawn  by  virtue 
and  force  of  said  withdrawal";  but  this  alle- 
gation is  a  mere  conclusion  of  law  that,  hav- 
ing been  once  withdrawn,  It  so  remains  "by 
virtue  and  force  of  said  withdrawal,"  and  is 
not  the  equivalent  of  an  allegation  that  the 
withdrawal  had  not  been  revoked,  while  the 
allegation  that  a  patent  was  Issued  to  the  de- 
fendant shows  that,  as  to  the  land  so  convey- 
ed, the  withdrawal  was  revoked.  The  with- 
drawal, however,  was  In  fact  revoked  on  Au- 
gust 15,  1887,  by  executive  order  after  a  rule 
to  show  cause  was  served  upon  the  Atlantic 
&  Pacific  Company  and  the  Southern  Pacific 
Company,  and  after  each  of  said  companies 
had  filed  answers  thereto.  For  the  proceed- 
ings and  action  of  the  secretary  of  the  in- 
terior in  relation  thereto,  see  Atlantic  &  P.  R. 
Co.,  6  Land  Dec.  Dep.  Int.  77-93.  This  is  a 
public  record,  of  which  the  court  takes  ju- 
dicial notice,  and  such  action,  being  within 
the  power  of  the  department  of  the  Interior, 
Is  conclusive,  and  might  be  properly  consider- 
ed even  If  the  complaint  had  alleged  that  the 
withdrawal  had  not  been  revoked. 

It  is  said  by  counsel  for  appellant  that, 
"where  all  the  undisposed  of  odd  sections 
within  the  exterior  limits  of  the  grant  are  In- 
sufficient to  make  up  the  quantity  granted, 
there  need  be  no  selection;  and  by  definite 
location  the  grantee  perfects  the  same  title  to 
the  lands  within  the  secondary  or  Indemnity 
limits  as  to  those  In  the  primary  limits,"— cit- 
ing St.  Paul  &  P.  R.  Co.  v.  Northern  P.  R.  Co., 
139  U.  S.  10,  11  Sup.  Ct.  389. 

As  to  the  first  part  of  this  statement  the 
case  cited  held  that,  as  all  the  lands  within 
the  Indemnity  limits  only  madp  up  In  part  for 
the  deficiencies,  there  was  no  occasion  for  the 
exercise  of  the  Judgment  of  the  secretary  In 
selecting  from  them,  for  they  were  all  appro- 
priated. The  controversy  there  was  as  to  the 
respective  rights  of  two  different  railroad  cor- 
porations claiming  under  different  grants  the 
same  Indemnity  lands,  and  not  as  to  the  right 
of  either  company  to  a  specific  parcel,  as 
against  a  claimant  under  the  homestead  or 
pre-emption  laws;  and  therefore  it  was  only 
necessary  to  determine  whether  all  the  odd 
sections  within  the  indemnity  limits  were  re- 
quired to  Indemnify  the  company  having  the 
prior  right  for  its  losses  within  the  place 
limits,  these  lands  having  boon  withdrawn  by 
the  land  department  for  the  benefit  of  the 


Northern  Pacific  Company;  and  the  language 
used  by  the  court  must  be  read  in  the  light  of 
these  facts;  and  in  a  later  case  (U.  S.  t.  Col- 
ton  Marble  &  Lime  Co.,  146  TJ.  S.  616,  13  Sup.  . 
Ct  163)  the  above  case  (13»  U.  S.  19,  11  Sup. 
Ct.  389)  was  cited,  and  the  court  said:  "The 
ordinary  rule  with  respect  to  lands  within  the 
indemnity  limits  Is  that  no  title  passes  until 
selection.  Where,  as  here,  the  deficiency 
within  the  granted  limits  Is  so  great  that  all 
the  indemnity  lands  will  not  make  good  the 
loss,  it  has  been  held,  in  a  contest  between 
two  railroad  companies,  that  no  formal  selec- 
tion was  necessary  to  give  them  to  the  one 
having  the  older  grant,  as  against  the  other 
company."  But,  however  that  may  be,  In  the 
case  at  bar  it  Is  not  alleged  that  all  the  odd 
sections  within  the  Indemnity  limits  are  re- 
quired to  make  up  appellant's  deficiencies 
within  the  primary  limits,  or  that  there  are 
no  other  lands  available  for  that  purpose  than 
those  In  controversy. 

As  to  the  second  branch  of  appellant's  con- 
tention, viz.  that  by  tlie  map  of  definite  loca- 
tion the  grantee  perfects  the  same  title  to  the 
Indemnity  lands  as  to  those  within  the  pri- 
mary limits,  but  one  case  Is  cited  which  sus- 
tains that  contention.  That  is  the  case  of 
Railroad  Co.  v.  Barnes,  2  N.  D.  310,  51  X.  W. 
386,  a  case  which  was  expressly  overruled  In 
Grandln  v.  La  Bar,  3  N.  D.  446,  455.  57  N.  W. 
241,  In  an  able  opinion,  to  which  we  refer  in 
support  of  our  conclusions  in  this  case.  In 
that  case  (page  453,  3  N.  D.,  and  page  243, 
57  N.  W.)  It  was  said:  "But  it  required  some- 
thing more  than  the  existence  of  the  grant, 
and  the  location  and  construction  of  the  road 
In  accordance  with  the  terms  of  the  grant  to 
vest  the  title  to  such  additional  lands  In  the 
company.  It  required  a  legal  selection;  and 
until  such  selection  was  made,  and  the  legal- 
ity of  the  selection  In  some  manner  establish- 
ed, the  company  could  claim  no  right  or  Inter- 
est whatever  In  any  specific  tract  within  the 
Indemnity  belt"— citing  Ryan  v.  Railroad  Co.. 
99  U.  S.  382;  GrlnneU  v.  Railroad  Co.,  103  U. 
S.  739;  Railroad  Co.  v.  Herring,  110  U.  8.  27, 
3  Sup.  Ct.  485;  Kansas  P.  R.  Co.  T.  Atchison, 
T.  &  S.  F.  R.  Co.,  112  U.  S.  414,  5  Sup.  Ct 
208;  Wisconsin  Cent  R.  Co.  t.  Price  Co.,  138 
n.  S.  496,  10  Sup.  Ct  341,  and  other  cases. 

In  a  supplemental  brief  appellant  cites  the 
case  of  Railroad  Co.  v.  Groeck,  decided  by  the 
circuit  court  of  appeals,  Ninth  circuit,  and  re- 
ported In  31  C.  C.  A,  334,  and  87  Fed.  970. 
That  case  arose  under  the  same  grant  which 
Is  the  basis  of  appelhint's  claim  In  this  case, 
and  in  most  of  Its  features  Is  entirely  similar, 
and  It  Is  urged  that  as  the  case  before  us  In- 
volves federal  questions  the  decision  of  the 
circuit  court  of  appeals  should  be  followed  by 
this  court;  but  I  think  that  the  opinion  In 
that  case  Is  not  sustained  by  the  decisions  of 
the  supreme  court  of  the  United  States  opon 
vital  questions  Involved  In  It  even  If  It  were 
not  distinguishable  from  the  case  before  us 
in  (-ertaln  of  Its  features.  For  example,  it  Is 
there  said:    "A  careful  consideration  of  other 
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decisions  of  Uie  supreme  court  determining 
the  nature  of  the  right  wtilcb  tlie  grantee  of 
sucli  a  grant  acquires  to  lands  witliin  tiie  in- 
demnity limits,  prior  to  the  time  when  defi- 
nite location  and  selection  of  lieu  lands  Is 
inade,  leads  us  to  the  conclusion  that,  in  the 
case  of  a  grant  such  as  that  now  under  con- 
sideration, by  the  operation  of  the  terms  of 
the  grant  itself  the  indemnity  lands  are  vrith- 
draicn  from  settlement  from  the  moment 
when  a  map  of  the  general  route  of  the  road 
is  made  and  filed.  It  may  be  deduced  from 
tliose  decisions  that  the  grant  to  the  appellant 
conferred  upon  the  grantee,  within  the  Indem- 
nity limits,  more  than  a  mere  right  to  initiate 
a  title  by  selection,  and  that  the  lands  in  the 
Indemnity  limits  are  as  traly  granted  lands, 
within  the  terms  of  the  act,  as  are  the  lands 
within  the  place  limits.  The  diOerence  is  in 
the  preliminary  steps  which  are  requisite  to 
attach  the  title  to  the  particular  tracts  which 
are  granted,"— citing  St.  Paul  &  S.  a  R.  Co. 
V.  Winona  &  St.  P.  R.  Co.,  112  U.  S.  720,  K 
Sup.  Ct.  334,  and  St.  Paul  &  P.  R.  Co.  T. 
Northern  Pac.  Co.,  139  U.  S.  1,  11  Sup.  Ct. 
389.  (The  itaUcs  are  ours.)  The  latter  case 
has  been  already  noticed,  and  the  facts  which 
make  it  broadly  distinguishable  from  the 
CiroeclE  Case  and  the  one  at  bar  need  not  l>e 
i-epeated.  In  St  Paul  &  S.  C.  R.  Co.  y.  Wi- 
nona &  SL  P.  R.  Co.  the  controversy  arose 
imder  a  grant  to  the  territory  of  Minnesota 
for  the  l>eneflt  of  sereral  roads,  both  parties 
claiming  under  the  same  grant;  and  it  was 
held  that  title  to  the  lands  within  the  primary 
limits  relates,  after  the  road  is  located  ac- 
cording to  law,  to  the  date  of  the  grant, 
while  as  to  indemnity  lands  neither  priority 
of  grant,  nor  priority  of  location  or  of  con- 
struction, gives  priority  of  right,  but  this  Is 
determined  by  priority  of  selection,  where  the 
selection  Is  made  according  to  law.  In  the 
opinion  (page  732,  112  U.  S.,  and  page  311,  6 
Sup.  Ct.)  the  court  said:  "The  plaintiff  in 
orror  insists  that  the  map  of  its  line  of  road 
was  filed  In  1850.  The  court  of  original  Juris- 
diction finds  that,  up  to  the  time  of  the  trial 
In  October,  1878,  a  period  of  nearly  twenty 
years,  no  selection  of  these  lands  had  ever 
Iteen  made  by  that  company,  or  any  one  for 
it.  Was  there  a  vested  right  in  this  company, 
during  all  this  time,  to  have  not  only  these 
lands,  but  all  the  other  odd  sections  within 
the  twenty-mile  limits  on  each  side  of  the  line 
of  the  road,  await  its  pleasure?  Bad  the  set- 
tlers in  that  populous  region  no  right  to  buy 
of  the  government  because  the  company 
might  choose  to  take  them,  oe  might,  after  aU 
this  delay,  find  out  that  they  were  necessary 
to  malce  up  deficiencies  in  other  quarters? 
How  long  were  such  lands  to  be  withheld 
from  market,  and  w^ithdrawn  from  taxation, 
and  forbidden  to  cultivation?" 

In  Barney  v.  Railroad  Co.,  117  D.  S.  232,  6 
Sup.  Ct.  636,  Mr.  Justice  Field,  after  noticing 
"the  well-established  distinction  observed  be- 
tween granted  lands  and  Indemnity  lands," 
>;iid:    "It  is  these  'granted  lands'  of  the  prior 


grant  falling  within  the  six-mile  limit  that  in 
our  opinion  are  reserved,  and  not  the  possible 
indemnity  lands  which  might  be  subsequent- 
ly acqtiired." 

The  case  of  Buttz  v.  Railroad  Co.,  119  U.  S. 
55,  7  Sup.  Ct.  100,  dfed  by  the  court  of  ap- 
peals in  the  Groeck  Case,  has  no  application 
to  that  case  or  this.  There  the  controversy 
related  solely  to  lands  within  the  primary  lim- 
its of  the  grant,  which  In  that  case  was  of 
all  the  odd  sections  within  40  miles  on  each 
side  of  the  road,  and  all  of  which  were  witfi- 
drawn  by  the  statute  from  sale  or  pre-emp- 
tion. 

In  the  case  of  Northern  Pac.  R.  Co.  v.  Mus- 
ser-Sauntry  Land,  I/)gging  &  Mfg.  Co.,  168  U. 
S.  tm.  18  Sup.  Ct.  205,  also  cited  hi  the 
Groeck  Case,  the  sole  question  was  "whether 
the  withdrawal  from  sale  by  the  land  depart- 
ment in  March,  1866,  of  lands  within  the  in- 
demnity limits  of  the  grant  of  1856  and  1864 
exempted  such  lands  from  the  operation  of 
the  grant  to  the  plalntifC,"  which  was  made 
after  the  withdrawal;  and  it  was  held  that 
the  act  of  the  sacretary  withdrawing  the  lands 
from  .settlement  was,  in  effect,  a  reservation,' 
within  the  terms  of  the  later  grant  to  the 
plalntifT,  and  excepted  them  therefrom;  but 
this  does  not  support  the  holding  In  the 
Groeck  Case  that  the  terms  of  the  grant  here 
under  consideration  operate  of  themselves  to 
withdraw  the  Indemnity  lands  from  settle- 
ment "from  the  moment  when  a  map  of  the 
general  route  is  made  and  filed,"  or  that  "the 
lands  In  the  Indemnity  limits  are  as  truly 
granted  lands,  within  the  terms  of  the  act,  as 
are  the  lands  within  the  place  limits."  In 
support  of  the  same  proposition,  viz.  that  the 
grant  itself  withdraws  the  lands  within  the 
indemnity  limits,  the  circuit  court  of  appeals 
also  quoted  from  U.  S.  v.  Southern  Pac.  R. 
Co.,  146  U.  S.  600,  13  Sup.  Ct.  158,  the  fol- 
lowing: "When  the  general  route  of  the  road 
Is  thus  fixed  In  good  faith,  and  Information 
thereof  given  to  the  land  department  by  filing 
a  map  thereof  with  the  commissioner  of  the 
general  land  oSine  or  the  secretary  of  the  in- 
terior, the  law  withdraws  from  sale  or  pre- 
emption the  odd  sections  to  the  extent  of 
forty  miles  on  each  side.  The  object  of  the 
law  in  this  particular  is  plain.  It  is  to  pre- 
serve the  land  for  the  company  to  which,  in 
aid  of  the  construction  of  the  road.  It  Is  grant- 
ed." This,  however,  was  not  the  language  of 
Mr.  Justice  Brewer,  but  was  quoted  from 
Buttz  V.  Railroad  Co.,  119  TJ.  S.  71.  72,  7  Sup. 
Ct.  107,  where  the  primary  or  place  limits 
were  40  miles  on  each  side  of  the  road,  and 
had  no  reference  to  Indemnity  lauds;  nor  did 
the  case  of  U.  S.  v.  Southern  Pac  Co.  have 
any  reference  to  indemnity  lands;  but,  as 
shown  by  the  statement  of  facts,  "the  lands 
in  controversy  are  within  the  granted  or  place 
limits  of  both  the  Atlantic  &  Pacific  and  the 
Southern  Pacific  Companies  at  the  place 
where  these  lines  cross";  and  It  was  this  fact 
that  made  the  quotation  ffom  the  Buttz  Case 
applicable. 
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The  case  of  Van  Wyck  y.  Knerals,  106  U. 
S.  360,  1  Sup.  Ct  336,  cited  by  appellant,  has 
no  application  here.  In  the  statement  ot  facts 
it  is  said:  "The  lands  in  dispute  are- within 
ten  miles  of  the  road  as  built  and  of  the  line 
as  delineated  on  the  map."  They  were  in  the 
place  limits,  and  not  indemnity  lands. 

In  the  Groeck  Case  the  court  said:  "After 
such  lands  have  been  once  set  aside  by  con- 
gressional act,  no  authority  is  vested  in  the 
secretary  of  the  Interior,  or  in  any  officer  of 
the  land  department,  to  restore  them  or  open 
them  to  settlement"  That  is  conceded;  but 
it  Is  clear  that  the  indemnity  lands  were  not 
set  aside  by  "congressional  act"  As  to  the 
lands  within  the  place  limits,  section  6  of 
the  act  provided  that  "the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale  or 
entry,"  except  by  the  company;  but  the  same 
section  further  provided  that  the  homestead 
and  pre-emption  laws  "shall  be,  and  the  same 
are  hereby,  extended  to-  all  other  lands  on  the 
line  of  said  road  when  surveyed,  excepting 
those  hereby  granted  to  said  company."  It 
has  been  often  decided,  as  we  have  seen,' 
that  the  words  "hereby  granted"  Import  a 
grant  In  prtesenti,  which  vests  the  title  in  the 
grantee  as  of  the  date  of  the  grant  The  ex- 
pression "all  other  lands"  must  therefore  In- 
clude the  indemnity  lands,  the  title  to  which, 
when  selected  and  approved,  relates  to  the  date 
'  of  selection;  and  as  to  these  lands  the  pre- 
emption and  homestead  laws  were  expressly 
extended.  The  only  debatable  question,  there- 
fore, is  whether  the  land  department  had  au- 
thority to  withdraw  said  indemnity  lands 
from  settlement;  and  upon  this  question  Mr. 
Secretary  Lamar  expressed  the  opinion  that 
the  act  deprived  the  department  of  that  pow- 
er. See  Atlantic  &  P.  R.  Co.,  6  Land  Dec. 
Dep.  Int  pp.  87-81.  But  it  is  not  necessary 
to  a  decision  of  the  present  case  to  decide 
that  question;  for  as  these  lands  were  not 
withdrawn  by  force  of  the  act  of  congress, 
and  the  withdrawal  having  been  revoked,  and 
as  the  complaint  does  not  allege  that  Wood's 
S3ttlement  was  made  before  the  revocation, 
or  while  they  were  withdrawn.  It  is  not  shown 
that  bis  settlement  was  illegal  or  unauthoriz- 
ed, or  that  (he  patent  was  improperly  Issued. 

In  a  supplemental  brief  filed  by  respond- 
ent our  attention  Is  called  to  the  case  of 
Moore  V.  Cormode  (decided  by  the  supreme 
court  of  Washington  Dec.  6,  1808)  55  Pac 
217).  That  case  arose  under  the  grant  to 
the  Northern  Pacific  Railroad,  the  language 
as  to  the  Indemnity  lands  being  the  same 
as  in  the  grant  to  the  appellant  and  the 
general  facts  being  the  same  as  here.  The 
plahitlfC  was  the  grantee  of  the  railroad 
company,  and  the  action  was  brought  to  can- 
cel defendants'  patent  and  to  obtain  pos- 
session. We  should  like  to  quote  largely 
from  the  opinion,  but  must  content  ourselves 
with  a  single  sentence:  "After  a  considera- 
tion of  the  numerous  cases  cited  In  the  briefs, 
we  are  of  the  opinion  that  the  grant  did  not 
take  effect  as  to  any  lands  within  the  Indem- 


nity limits  unto  actually  selected  by  the  cchu- 
p&ny,  and  that  prior  thereto  they  were  open 
to  settlement" 

In  view  of  the  conclusion  reached  upon  the 
first  ground  of  demurrer.  It  is  not  necessary  to 
consider  either  the  second  or  third  ground.  I 
advise  that  the  Judgment  appealed  from  b* 
affirmed. 

We  concur:    BRITT,  OL;  GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  judgment  appealed 
from  Is  affirmed. 


(6  Cal.  Unrep.  284) 

LOTHROP  T,  GOLDEN  ct  at     (Sac.  886.) 

(Supreme  Ooort  of  California.     May  25,  1899.) 

TROVER  AND  CONVERSION  —  ACTIONS  —  PAR^ 
TIES  —  MISJOINDER  —  PLEADING  —  BXKX- 
PLART  DAMAGES  —  EVIDENCE  —  INSTRUC- 
TIONS—APPBALr— REVERSIBLE  ERROR. 

1.  A  judgment  will  not  be  reversed  for  al- 
leged ambiguity  in  the  complaint  where  it  ap- 
pears from  defendant's  answer  that  he  was  not 
thereby  misled  to  his  prejudice. 

2.  Where  a  complaint  does  not  show  that  a  par- 
ty Is  improperly  joined  as  a  defendant,  his  rem- 
edy is  by  answer,  and  not  by  a  demurm  for  mis- 
joinder of  parties. 

3.  Where,  in  an  action  for  conversion,  plaintiff 
claims  damages  for  malicious  acts  of  defendants 
in  tearing  down  fences  and  buildings  where  the 
property  was  situated,  there  is  not  a  misjoinder 
of  causes  of  action;  complainant's  intention  be- 
ing to  bring  the  case  within  Civ.  Code,  S  3294^ 
allowing  exemplary  damages  where  defendant 
has  been  guilty  of  oppression  and  malice. 

4.  In  an  action  for  the  conversion  of  grain, 
there  was  evidence  that  it  was  forcibly  taken  in 
the  absence  of  the  owner,  and  over  the  protest  of 
his  wife;  that  defendants  were  twice  arrested 
to  prevent  their  taking  it  but  they  obtained  their 
release  and  returned  to  the  premises.  Held,  that 
a  verdict  allowing  plaintiff  damages  for  grain 
taken,  for  time  and  money  expended  in  pursuit 
thereof,  and  for  the  malicious  taking,  was  prop- 
er, there  being  sufficient  evidence  as  to  tue 
amounts  of  such  damages  given. 

5.  In  an  action  for  conversion,  it  is  not  error 
to  deny  defendant  an  instruction  as  to  die  doc- 
trine of  commingling  of  goods,  where  there  was 
no  evidence  thereof. 

6.  In  an  action  for  the  conversion  of  grain,  a 
part  of  which  plaintiff  alleged  to  have  been  re- 
covered, and  as  to  which  he  sought  relief  only 
for  money  expended  in  pursuit  an  instruction 
that  the  jury,  in  estimating  the  damages,  should 
find  the  value  of  the  grain  at  the  time  of  the 
taking,  is  not  erroneous,  as  misleading  them  in- 
to believing  that  damages  for  the  value  of  the 
grain  returned  could  be  recovered. 

7.  In  an  action  for  conversion,  an  erroneons 
instruction  authorizing  the  jury  to  award  exem- 
plary damages  if  the  taking  was  unlawful  is 
not  reversible  error  where  the  jury  specially  foond 
damages  for  the  malicious  taking  of  the  pnW&rty. 

8.  Plaintiff  in  an  action  for  the  conversion  of 
grain  alleged  that  a  part  had  been  returned 
prior  to  the  suit,  but  sought,  under  Civ.  Oode, 
{  333G,  to  recover  compensation  for  the  time  and 
money  expended  In  its  pursuit  Hdd,  that  the  ac- 
tions were  not  improperly  joined,  since  all  the 
grain  converted  was  taken  at  the  same  time, 
and  the  acts  complained  of  constituted  one  and 
the  same  wrong. 

9.  Error,  in  an  action  for  conversion,  where 
plaintiff  claimed  damages  for  malicious  acts  of 
defendant  in  tearing  down  his  fences  to  obtaia 
access  to  the  property,  in  an  instruction  that  If 
defendants  did  such  acts  they  w«e  trespasaers. 
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aud  were  liable  theiefor  to  plaintiff,  is  harmless, 
where  the  special  verdict  awarded  no  damages 
for  trespass. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Glenn  county. 

Action  for  conversion  by  M.  H.  Lothrop 
against  M.  Golden  and  others.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Ben.  F.  Gels  and  U.  M.  Alberry,  for  appel- 
lants.   Chas.  Ik  Donohoe,  for  respondent. 

CHIPMAN,  C.  Action  for  the  conversion  of 
certain  585  sacks  of  barley,  apd  for  damages. 
A  fonrth  amended  complaint  alleges  the  ma- 
licious, forcible,  and  unlawful  taking  from 
plaintiff  by  defendants,  and  tbe  conversion, 
of  certain  1,388  sacks  of  whole  barley  about 
July  26,  1894,  of  which  plaintiff  recovered 
803  sacks  before  this  action  was  commenced. 
Damage  Is  claimed  of  $600  and  Interest  for 
the  value  of  585  sacks  of  barley  not  recovered, 
"and  one  hundred  dollars  damages  by  reason 
of  the  malicious,  forcible,  oppressive,  and  un- 
lawful acts  of  defendants  towards  plaintiff." 
It  is  alleged  that  "plaintiff  has  been  damaged, 
in  time  and  money  properly  expended  In 
the  pursuit  of  said  eight  hundred  and  three 
.sacks  of  barley.  In  the  simi  of  two  hundred 
dollars."  It  is  also  alleged  that  plaintiff  has 
been  damaged.  In  time  and  money  proper- 
ly expended  in  the  pursuit  of  said  58o  sacks 
of  barley,  in  the  sum  of  |100.  The  prayer  is 
for  Judgment  against  defendants  for  the  sum 
of  ?1,000,  and  for  costs  of  suit.  The  com- 
plaint is  verified.  Defendants  demurred  on 
several   grounds:     (1)  Insufficiency   of   facts; 

(2)  several  causes  of  action  improperly  united ; 

(3)  uncertainty  and  ambiguity;  (4)  misjoinder 
of  parties  defendant.  The  demurrer  was  over- 
nded,  and  defendants  answered,  specifically 
denying  the  material  allegations  of  the  com- 
plaint. For  further  answer  It  Is  alleged  that 
the  barley,  the  subject  of  the  action,  was 
grown  upon  land  belonging  to  and  cultivated 
by  one  T.  J.  Kirkpatrlck,  who  had  thereto- 
fore mortgaged  the  crops  grown  and  to  be 
grown  thereon  to  defendants,  other  than 
O'Brien,  to  secure  the  payment  of  the  sum  of 
?1,182.68  owing  to  defendants  Hochbeimer 
&  Co.  by  said  Kirkpatrlck;  that  the  barley  In 
question  was  grown  upon  these  mortgaged 
premises,  and  was  a  part  of  the  crop  subject 
to  said  mortgage,  and  that  said  mortgagees 
were  entitled  to  the  possession  thereof;  that 
defendant  O'Brien  was  in  the  employ  of  and 
acting  for  said  Hochhelmer  &  Co.,  and  under 
their  direction,  during  all  the  times  mentioned 
in  the  complaint.  It  is  further  alleged  In  the 
answer  that  plaintiff  claims  the  barley  In 
question  under  a  pretended  purchase  from 
said  Kirkpatrlck  after  the  execution  of  said 
mortgage,  and  that  said  sale  or  transfer  was 
not  accompanied  by  an  Immediate  delivery  of 
the  barley,  nor  followed  by  an  actual  and 
continued  change  of  possession  thereof;  that 
no  consideration  was  paid  therefor,  aud  sold 


sale  was  made  to  defraud  the  creditors  of  said 
Kirkpatrlck,  and  especially  defendants,  and 
was  fraudulent  and  void.  The  cause  was 
tried  by  a  Jury,  and  plaintiff  had  a  verdict 
for  $91.33  "for  the  value  and  the  Interest 
on  the  value  of  ninety-seven  sacks  of  bar- 
ley," and  $163.87  "as  money  and  compen- 
sation for  time  expended  In  the  pursuit  of 
the  eight  hundred  and  three  sacks  of  bar- 
ley," and  $34.20  "for  money  and  time  prop- 
erly expended  In  the  pursuit  of  ninety-seven, 
number  of  sacks  of  barley  not  returned  to 
plaintiff,"  and  $33.76  "for  the  malicious  tak- 
ing of  the  barley."  Judgment  was  accord- 
ingly entered  for  $322.65,  the  amount  of  said 
verdict.  The  appeal  Is  from  the  Judgment, 
and  from  an  order  denying  defendants'  mo- 
tion for  a  new  triaL 

1.  The  complaint  Is  sufficient  upon  general 
demurrer.  As  to  the  alleged  ambiguity  and 
uncertainty,  the  rule  as  laid  down  by  this 
court  in  numerous  cases  was  stated  in  the 
recent  case  of  Hardware  Co.  v.  Brownstone 
(S.  F.  870)  66  Pac.  468,  and  need  not  be 
repeated  here.  An  examination  of  defend- 
ants' answer,  not  to  mention  the  evidence 
at  the  trial,  clearly  shows  that  defendants 
were  not  misled  to  their  prejudice  by  the 
alleged  ambiguity  or  uncertainty  in  the  com- 
plaint, in  which  case  the  Judgment  will  not 
be  reversed.  If  O'Brien  was  not  a  party  to 
the  alleged  unlawful  taking  and  conversion 
of  the  property,  his  remedy  was  by  answer, 
and  not  by  demurrer  for  misjoinder  of  par- 
ties. Nothing  in  the  complaint  shows  that 
he  was  improperly  Joined  as  defendant. 
Plaintiff  had  the  right  to  Join  all  who  par- 
ticipated in  the  alleged  taking  and  conversion. 
Nor  do  we  think  that  the  complaint  neces- 
sarily discloses  a  misjoinder  of  causes  of  ac- 
tion. The  claim  of  misjoinder  is  based  upon 
the  following  allegations:  "And  by  reason 
of  the  malicious,  forcible,  oppressive,  and  un- 
lawful acts  of  defendants  towards  plaintiff, 
plaintiff  has  been  damaged  in  the  sum  of  one 
hundred  dollars,"  and  allegations  charging 
defendants  With  "tearing  down  fences  and 
buildings  where  the  barley  was  situated," 
and  having  "maliciously,  forcibly,  and  unlaw- 
fully entered  upon  the  premises  of  plaintiff." 
These  allegations  all  point  to  the  gravamen  of 
the  complaint,  which  was  that  defendants 
"took  and  carried  away  said  thirteen  hun- 
dred and  eighty-eight  sacks  of  whole  barley, 
and  converted  aud  disposed  of  the  same  to 
their  own  use  and  benefit."  The  evident  pur- 
pose of  the  pleader  was  to  bring  the  case 
within  section  3204,  Civ.  Code,  which  allows 
exemplary  damages  "where  the  defendant 
has  been  guilty  of  oppression,  fraud  or  mal- 
ice, actual  or  presumed,"  etc.  There  may  be 
some  ambiguity  and  uncertainty  in  the  plead- 
ing as  to  whether  the  malice  and  force  al- 
leged related  exclusively  to  the  manner  of 
taking  the  barley,  but  we  have  seen  that 
defendants  were  not  for  this  reason  misled  to 
their  prejudice. 

2.  It  is  claimed  that  the  eTidence  does  not 
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Bustaln  the  verdict.  To  determine  the  ques- 
tion we  cannot  look  where  the  preponderance 
of  the  evidence  lies,  nor  can  we  accept  or  re- 
ject the  evidence  of  this  or  that  witness,  as 
the  Jury  had  the  right  to  do.  We  can  only 
search  to  find  sufiQcIent  evidence  to  support  the 
verdict  upon  the  questions  of  fact  submitted 
to  the  Jury.  It  appears  that  on  August  26, 
1893,  said  T.  3.  Kirkpatrlck  was  farming  sec- 
tions 1,  2,  11,  12,  and  24,  township  22  N., 
range  4  W.,  in  Glenn  county.  Being  indebted 
to  defendants  Hochhelmer  &  Oo.  In  the  sum 
of  $1,182.68,  he  gave_  them  a  crop  mortgage 
on  the  crops  growing  and  to  be  grovn  on 
sections  11  and  24  for  the  crop  season  .  1893 
and  1894.  The  barley  in  question  was  har- 
vested in  July,  1894.  Plaintiff  testified  that 
About  July  4,  18&4,  he  entered  upon  negotia- 
tions with  Kirkpatrlck,  who  was  his  father- 
in-law,  for  the  lease  of  the  land  being  farmed 
by  the  latter;  and  plaintiff  began  moving  his 
furniture  to  the  place,  and  his  family  occu- 
pied the  premises  on  the  0th.  His  father-in- 
law  and  family  still  occupied  the  house  with 
plaintiff,  and  continued  to  do  so.  He  testi- 
fied further  that  the  bargain  for  the  lease  was 
made  early  In  July,  but  was  not  put  In  writing 
until  July  24th.  He  had  been  in  possession 
before  that  date,  but  took  possession  under 
the  written  lease  July  2ith.  The  lease  does 
not  appear  in  evidence.  On  that  date  Kirk- 
patrlck made  a  written  bill  of  sale  to  plain- 
tiff of  some  farming  Implements,  000  sacks  of 
barley,  and  60  tons  of  hay  In  bam,  "all  sit- 
uated on  the  ranch  known  as  the  'Kirkpatrlck 
Ranch,'  near  Orland,  Glenn  county"  (the  land 
above  described).  He  gave  two  notes  to 
Kirkpatrlck,— one  for  the  lease  and  one  for 
the  personal  property,— and  these  notes,  he 
testified,  he  afterwards  paid.  It  appears  from 
the  evidence  of  E.  0.  Kirkpatrlck,  son  of  T. 
J.,  that  he  (witness)  hauled  the  barley  In  ques- 
tion from  the  field  to  the  granaries  on  the 
ranch,  whence  It  was  taken  by  defendants; 
that  he  hauled  1,518  sacks  to  these  bins,  part 
of  which  was  put  in  loose  and  part  In  sacks; 
that  be  assisted  in  hauling  130  or  140  sacks 
of  this  barley  to  Chlco  on  July  23d.  When 
this  barley  was  taken  out  he  "nailed  the  gran- 
aries up,"  and  there  remained  In  the  bins  all 
the  barley,  less  130  sacks.  When  he  returned 
from  Chlco  In  the  afternoon  of  the  24th,  the 
barley  was  In  the  same  condition  as  he  left  it. 
The  dwelling  and  granaries  were  on  section 
12.  He  testified  that  sections  11  and  24  (the 
mortgaged  land)  produced  512  sacks,  and  the 
other  sections  1,518  sacks;  that  he  delivered 
all  the  barley  grown  on  sections  11  and  24  to 
Hochhelmer  &  Co.,  and  there  were  but  512 
sacks  of  It;  that  there  was  no  barley  hauled 
to  the  granaries  from  sections  11  and  24. 
The  evidence  tends  to  show  that  under  the 
personal  ■direction  of  defendant  Golden,  one 
of  the  members  of  Hochhelmer  &  Co.,  defend- 
ants went  with  several  large  freighting  teams 
to  where  this  barley  was  stored,  on  July  25th, 
with  the  purpose  of  hauling  It  away,  and 
wulle  attempting  to  do  so  the  wife  of  plain- 


tiff-plaintiff being  absent  at  Sacramento- 
told  Golden  the  barley  belonged  to  plaintiff, 
and  forbade  his  taking  it.  Upon  his  persist- 
ing, which  he  did  by  causing  the  loose  barley 
to  be  sacked  and  the  wagons  loaded,  plain- 
tiffs wife  secured  warrants  for  the  arrest  of 
the  entire  party,  and  they  were  arrested. 
She  had  the  barley  put  back  in  the  granaries, 
and  the  teams  taken  out  to  the  public  road. 
The  party,  however,  were  all  released,  and 
returned  to  remove  the  bairley,  and  were  a 
second  time  arrested,  and  a  second  time  re- 
turned, and  this  time  hauled  away  the  bar- 
ley. The  evidence  tended  to  show  that  803 
sacks  were  delivered  to  Hochhelmer  &  Co.  at 
their  Orland  warehouse,  and  271  sacks  were 
delivered  to  them  at  Greenwood  Switch,  or  at 
their  Germantown  warehouse,  of  all  of  which 
plaintiff  succeeded  in  recovering  803  sacks, 
and  no  more.  The  jury  gave  a  verdict  for  97 
sacks  of  barley,  which,  added  to  the  803  pre- 
viously recovered,  make  000  sacks,  the  num- 
ber mentioned  In  the  bill  of  sale.  There  was 
ample  evidence  to  show  at  least  this  many 
sacks  taken  by  defendants  In  addition  to  the 
803  sacks.  The  jury  found  plaintiff  entitled 
to  $163.37  expended  In  the  pursuit  of  the 
803  sacks.  Plaintiff  testified  upon  this  point 
that  he  paid  out  $15  for  keeper's  fees  in  Or- 
land; $40  for  the  rent  of  a  building  to  which 
he  moved  the  barley,  and  $15  for  cost  of  mov- 
ing It;  $60  to  haul  the  barley  back  to  the 
ranch;  and  for  seven  different  trips  to  Wil- 
lows and  exi>enses,  $30.  He  testified  that  he 
spent  10  or  15  days  "in  looking  up  this  eight 
hundred  and  three  sacks  of  barley,"  and  he 
valued  his  time  and  expenses  at  $5  per  day. 
The  jury  allowed  $34.20  for  time  and  money 
expended  In  the  pursuit  of  the  585  sacks,  for 
97  sacks  of  which  the  jury  gave  a  verdict. 
Plaintiff  testified  that  he  spent  $20  In  money 
and  15>  or  20  days'  time  in  searching  for  the 
585  sacks  claimed,  and  that  It  was  worth  $1 
a  day  for  a  man  to  take  his  place  and  drive  a 
team.  We  cannot  say  that  the  jury  were  not 
justified  in  the  conclusion  they  reached  as  to 
these  items.  The  Item  of  $83.75  "for  the  ma- 
licious taking  of  the  barley"  finds  suflldent 
support  In  the  evidence,  and  Is  authorized  un- 
der section  3294,  av.  Code.  The  evidence 
shows  that  the  barley  was  taken  with  consid- 
erable display  of  violence,  in  the  absence  of 
the  one  who  claimed  to  own  it,  and  against 
the  protest  of  his  wife;  that  the  defendants 
were  twice  arrested  to  prevent  their  taking 
the  barley,  and  as  often  obtained  their  release 
and  returned  to  the  premises  of  plaintiff,  and 
finally  by  force  obtained  access  to  the  prran- 
Ises  and  granaries,  and  worked  nearly  the  en- 
tire night  of  the  26th  of  July  to  accomplish 
their  purpose.  It  may  be  that  defendants 
thought  they  had  a  right  to  the  barley.  But 
they  do  not  justify  under  any  legal  process, 
and  were  not  warranted  by  any  claim  of  title 
through  their  crop  mortgage  In  resorting  to 
so  extraordinary  a  course  to  obtain  posses- 
sion. 
3.  Defendants  Introduced  evidence  tending 
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to  show  that  sections  11  and  24  produced 
more  barley  than  512  sacks,  as  testified  to  by 
E.  C.  Klrkpatrlck,  and  It  Is  claimed  that  this 
evidence  tended  to  sbow  ttaat  some  of  the 
mortgaged  crop  was  hauled  to  the  granaries; 
and  was  mingled  with  plaintiff's  barley,  and 
hence  was  involved  the  rule  as  to  mingled 
goods,  as  to  which  defendants  asked  several 
Instructions,  which  were  refused.  There  was 
no  evidence  which,  as  we  view  It,  In  any  way 
tended  to  sbow  that  any  of  the  mortgaged 
barley  was  removed  to  the  granaries,  and  the 
direct  evidence  of  Klrkpatrlck  was  that  none 
went  there.  As  we  regard  defendants'  evi- 
dence. It  tended  to  contradict  Klrkpatrlck, 
who  testified  that  all  the  mortga^d  barley 
was  delivered  to  defendants,  but  it  did  not 
tend  to  show  that  any  of  it  was  hauled  to  the 
granaries,  and  therefore  it  was  not  error  to 
refuse  instructions  as  to  the  doctrine  relating 
to  commingling  goods.  There  was  no  evi- 
dence calling  for  Instructions  upon  that  sub- 
ject 

4.  The  correctness  of  several  instructions 
given  by  the  court  is  challenged. 

(a)  The  court  Instructed  the  Jury  as  follows: 
"In  estimating  the  damages  sustained  by  the 
plaintiff,  you  will  find  the  value  of  the  prop- 
erty at  the  time  of  the  conversion  as  shown 
by  the  evidence,"  etc.  The  objection  is  that, 
using  the  term  "the  property,"  the  instruction 
included  "property  not  sued  for  as  well  as 
property  sued  for."  We  suppose  defendants 
refer  to  the  803  sacks  of  barley  recovered  be- 
fore this  suit  was  brought.  The  action  was 
for  the  conversion  of  all  the  barley,  a  part  of 
which  had  already  been  found  and  taken 
back.  As  to  this  latter  the  only  relief  sought 
was  for  money  expended  in  Its  pursuit  The 
instruction  could  not  have  misled  the  Jury  in- 
to believing  that  a  verdict  for  the  value  of  any 
part  of  the  803  sacks  could  be  recovered. 

(b)  The  Jury  were  instructed  that  if  they 
should  find  from  the  evidence  that  the  barley 
was  taken  from  plaintJfT  by  defendants,  "and 
that  such  taking  was  malicious  and  unlawful 
and  fraudulent,  or  was  malicious  or  unlawful 
or  fraudulent,  that  you  may  find  for  the  plain- 
tiff damages  •  •  •  by  way  of  punish- 
ment to  the  defendants  for  their  malicious 
and  unlawful  acts."  The  objection  is  that 
the  Jury  were  told  they  might  award  exem- 
plary damages  if  they  found  the  taking  to 
have  been  unlawful.  We  thtak  the  instruc- 
tion was  erroneous.  Yerlan  v.  LInkletter,  80 
Cal.  135,  22  Pac.  70.  But  the  Jury  found  spe- 
cially that  plaintiff  was  damaged  "in  the  sum 
of  thirty-three  dollars  and  seventy-five  cents 
for  the  malldous  taking  of  the  barley."  It 
thus  appears  that  the  Instruction,  though  er- 
roneous, did  not  mislead  the  Jury,  and  was 
without  injury.  There  was  evidence  Justify- 
ing the  verdict  that  the  taldng  was  malicious. 

(c)  An  Instruction  was  given  that  plaintiff 
waS  entitled  to  recover  for  time  and  money 
expended  in  the  pursuit  of  the  803  sacks  of 
barley.  The  objection  Is  that  this  barley  had 
silready  been  recovered,  and  plaintiff  could  not 


have  damage  in  this  action  for  Its  pursuit 
Plaintiff  claims  under  section  3336,  Civ.  Code, 
which  provides  that  "the  detrhnent  caused  by 
the  wrongful  conversion  of  personal  property 
Is  presumed  to  be:  •  ♦  •  (2)  A  fair  com- 
pensation for  the  time  and  money  properly  ex- 
pended in  pursuit  of  the  property."  The  com- 
plaint shows  that  defendants  originally  took 
this  803  sacks  with  the  other  barley,  and,  al- 
though the  complaint  also  shows  that  plaintiff 
recovered  the  803  sacks  before  this  suit  was 
brought,  it  does  allege  "that  plaintiff  has  been 
damaged  in  time  and  money  properly  expend- 
ed in  the  pursuit  of  said  eight  hundred  and 
three  sacks  of  barley."  We  can  perceive  no 
good  reason  why  plaintiff  should  be  put  to  his 
separate  action  in  order  to  recover  this  dam- 
age. If  he  had  not  succeeded  hi  getting  pos- 
session of  this  portion  of  the  barley,  and  had 
Included  it  in  the  complaint  as  converted,  he 
clearly  could  have  recovered  the  damage  giv- 
en by  the  statute.  All  the  barley  was  taken 
at  the  same  time,  and  the  acts  complained  of 
constituted  one  and  the  same  wrong.  The 
damage  to  plaintiff  In  time  and  money  ex- 
pended in  pursuit  of  the  property  grew  out 
of  this  wrong.  The  law  gave  him  his  action 
to  recover  the  property  or  its  value,  and  also 
damage  for  money  expended  in  Its  pursuit 
The  remedy  to  recover  possession  or  the  value 
did  not  become  necessary  as  to  the  803  sacks, 
but  It  did  become  necessary  as  to  the  time  and 
money  expended  to  get  possession.  For  this 
the  law  affords  a  remedy,  and  we  think,  un- 
der the  circumstances  of  this  case,  It  was  prop- 
er In  this  action.  The  reasoning  in  Arzaga  v. 
ViUalbd,  85  CaL  181,  24  Pac.  656,  we  think, 
supports  this  view. 

(d)  Instruction  7,  in  effect  declares  that,  if 
defendants  did  the  acts  complained  of  and 
mentioned  In  the  instruction  (coming  upon  the 
premises,  and  tearing  down  fences  and  tear- 
ing down  the  doors  of  the  granaries),  "then 
they  and  their  agents  were  mere  trespassers, 
and  for  sudi  acts  are  liable  to  plaintiff  in 
damages."  This  was  erroneous,  and,  if  there 
had  been  a  general  verdict,  would  call  for  a 
reversal  of  the  judgment  But  the  verdict  is 
special,  and  clearly  shows  that  no  damages 
were  awarded  for  trespass,  and  hence  defend- 
ants were  not  Injured. 

(e)  Instruction  10  Is  that  defendants  admit- 
ted in  their  answer  the  taking  of  1,388  sacks 
of  barley  from  plaintiff,  and  Instruction  11  is 
that  the  answer  admitted  taking  1,074  sacks 
of  barley  in  question  on  July  26th,  and  that 
803  sacks  were  recovered  by  plaintiff,  and 
271  were  never  returned,  and  that,  if  the  jury 
find  that  plaintiff  was  the  owner  of  the  271 
sacks,  they  should  find  in  favor  of  plaintiff  for 
the  value  thereof.  The  answer  admits  the 
value  of  the  barley  to  be  |1,100,  and  that  de- 
fendants took  from  plaintiff  1,074  sacks.  By 
failure  to  deny,  defendants  admitted  the  re- 
turn of  803  sacks,  and  that  there  were  271 
sacks  not  returned.  Conceding  that  it  was 
not  admitted  that  they  took  1,388  sacks,  and 
that  the  Instruction  was  unwarranted,  still 
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the  admission  covers  174  sacks  more  than  the 
Jury  found  were  not  recovered,  and  defend- 
ants were  not  Injvired  by  the  Instruction. 

Error  Is  claimed  as  resulting  from  many 
other  instructions  given  by  the  court,  but  it 
would  greatly  prolong  this  opinion  to  notice 
them  In  detail.  It  may  be  remarked  that  the 
Jury,  by  Its  special  verdict,  cured  many  of  the 
errors  complained  of,  and  others  Involve  ques- 
tions already  noticed.  We  have  discovered 
no  error  which  could  have  resulted  In  Injury 
to  defendants.  Discovering  no  reversible  er- 
ror, It  is  advised  that  the  Judgment  and  order 
be  a£Brmed. 

We  concur:    GRAY,  0.;  HAYNBS,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


(21  Wash.  163) 

WISEMAN  V.  EASTMAN  et  al.  (DOOLT, 

Intervener). 

(Supreme  Court  of  Washington.    May  ft,  1899.) 

APPEAL— PARTIES  —  INTERVENERS  —  UNITED 
STATES  —  LAND  DEPARTMENT  —  JUDICIAL 
ACTS  —  REVIEW  —  FRAUD  —  MISCONSTRUC- 
TION OF  LAW— EVIDENCE  —  PRESUMPTIONS 
—LICENSES— ASSIGNMENT. 

1.  An  appellant  is  not  precluded  from  denying 
that  an  intervener  was  not  a  party  on  whom 
a  notice  of  appeal  must  be  served  by  his  having 
demurred  to  the  intervener's  complaint,  where 
he  hnd  obtained  no  leave  to  file  the  complaint, 
fls  required  by  BallinKer's  Ann.  Codes  &  St.  § 
4,S46,  and  the  complaint  was  not  filed  until  aft- 
er the  rendition  of  judgment  against  one  of 
the  original  parties;  and  hence  a  motion'to  dis- 
miss the  appeal  for  appellant's  failure  to  serve 
a  notice  of  appeal  on  such  an  intervener  will 
not  be  granted. 

2.  A  decision  of  the  United  States  land  de- 
partment on  a  disputed  question  as  to  whom  a 
patent  should  be  issued  can  be  reviewed  in 
the  courts  only  on  the  grounds  of  an  erroneous 
t-onstniction  of  law,  or  of  fraud  that  prevented 
the  nnsuccessfui  party  from  fully  exhibiting  his 
case,  or  that  was  practiced  by  the  department 
Itself. 

3.  A  decision  of  the  United  States  land  de- 
rmrtraent  cannot  be  reviewed  because  of  fraud, 
where  an  issue  as  to  the  existence  of  the  fraud 
was  made  before  the  department,  and  evidence 
was  offered  in  support  thereof. 

4.  The  fact  that,  under  the  rules  of  the 
Lnited  States  land  department,  the  defeated 
party  was  unable  to  procure  the  attendance  of 
unwilling  witnesses,  whose  testimony  would 
corroborate  what  had  been  given,  is  no  ground 
for  review  of  its  decision,  in  view  of  Const.  U. 
S.  art.  4,  i  3,  empowering  congress  to  make  all 
needful  rules  respecting  the  territory  or  other 
property  belonging  to  the  United  States. 

.").  In  a  proceeding  to  review  a  decision  of  the 
1  nited  States  land  department  determining  that 
defendant  was  entitled  to  a  patent,  plaintiff  al- 
leged that  defendant  had  conveyed  the  land  to 
another,  who  had  farmed  it,  under  a  claim  of 
title,  prior  to  the  institution  of  the  contest  suit 
lietween  plaintiff  and  defendant;  but  he  did  not 
^how  that  there  was  no  consideration  for  the 
<'onveyance.  'Held  insufficient  to  justifv  a  re- 
view of  the  decision  on  the  ground  that  de- 
/endant  had  executed  the  conveyance  pursuant 
to  a  frnudnient  agreement,  previously  made. 
to  procure  a  patent  in  his  own  name  as  his 
i?rantee  s  pretended  assignee,  and  for  his  grant- 
ee s  benefit 


6.  In  an  action  to  review  a  decision  of  the 
United  States  land  department  for  fraud,  a  gen- 
eral allegation  of  fraud  will  not  be  considered, 
as  the  facts  showing  the  fraud  must  be  alleged. 

7.  Courts,  will  not  review  a  decision  of  the 
United  States  land  department  on  the  ground 
that  the  evidence  was  insufficient,  or  that  only 
incompetent  evidence  was  before  it,  as  the  pow- 

I  er  of  the  department  to  try  questions  of  fact 
embraces  the  power  to  pass  on  the  weight  and 
competency  of  evidence. 

8.26  Stat  496,  referring  to  lands  that  had 
been  granted  to  a  railroad  company  and  restor- 
ed to  the  United  States,  and  enabling  persons 
in  possession  of  a  part  uiereof,  under  a  license 
from  the  railroad  company,  to  purchase  from 
the  United  States,  includes  persons  who  took 
possession  and  made  improvements  under  a  cir- 
cular letter  of  the  railroad  company  announcing 
that  persons  making  improvements  would  be 
given  a  right  of  purchase  in  preference  to  oth- 
ers. 

9.  In  a  proceeding  to  review  a  decision  of  the 
secretary  of  the  interior  on  a  question  of  title 
to  land,  it  will  be  presumed  that  the  secretary 
found  as  proved  sufficient  facts  to  support  his 
judgment,  where  his  findings  of  fact  are  not  set 
out,  but  the  evidence  on  which  the  judgment  is 
based  is  outlined. 

10.  A  license  conferred  on  one  to  settle  on  land 
and  make  improvements,  under  an  agreement 
by  the  owner  to  give  right  of  purchase  in  pref- 
erence to  others,  becomes  an  irrevocable  right 
coupled  with  an  interest  after  settlement  and 
improvement,  and,  as  such,  is  assignable. 

11.  26  Stat.  496,  entitling  persons  to  purchase 
from  the  United  States  forfeited  railroad  lands 
of  which  they  "are  in  possession"  under  a 
license  from  the  railroad  company,  may  include 
persons  who  have  made  no  actual  settlement  on 
the  lands. 

12.  Rev.  St  U.  S.  §  2297,  prescribing  certain 
causes  for  the  institution  of  a  contest  before 
the  land  department,  does  not  preclude  the  de- 
partment from  hearing  contests  for  other 
causes,  in  view  of  the  act  of  congress  vesting 
the  land  department  with  power  to  determine 
all  contests  arising  under  the  statutes  granting 
a  right  to  acquire  title  to  the  public  lends  of  the 
United  States. 

Appeal  from  superior  court  Walla  Walla 
county;   Thomas  H.  Brents,  Judge. 

Action  by  Benjamin  F.  Wiseman  against 
Thomas  R.  Eastman  and  others.  John  Dooly 
Intervenes.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.    Affirmed. 

Edgar  Lemman,  for  appellant.  Thomas  & 
Dovell  and  B.  L.  &  J.  L.  Sharpsteln,  for  re- 
spondents.   Lester  S.  Wilson,  for  Intervener. 

PULLBRTON,  J.  The  appellant,  who  was 
plaintier  below,  brought  this  action  In  the  su- 
perior court  of  Walla  Walla  county  against 
the  respondents  to  charge  them  as  trustees  of 
certain  lands  situated  in  that  county,  and  to 
compel  a  conveyance  of  the  same  to  hhnself. 
The  court  below  sustained  a  demurrer  to  the 
original  complaint  of  appellant  and  demurrers 
to  his  amended  complaints  severally,  up  to 
and  including  the  third,  upon  which  the  appel- 
lant elected  to  stand.  Thereupon  Judgment 
for  costs  and  of  dismissal  was  entered.  From 
that  Judgment  this  appeal  Is  taken. 

The  respondents  move  to  dismiss  the  ap- 
peal, and  a  motion  to  dismiss  is  also  filed  by 
one  John  Dooly,  appearing  here  specially  for 
that  purpose,  who  claims  to  be  an  Intervener 
in  the  case.    It  appears  by  the  record  that 
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after  tbe  action  was  commenced,  and  while  a 
demurrer  was  pending  to_  the  original  com- 
plaint In  the  court  helow,  the  purported  inter- 
vener served  upon  the  appellant  a  complaint 
In  Intervention,  claiming  an  Interest  In  the 
lands  in  question  adverse  to  the  claims  of  all 
of  the  original  parties  to  the  action.  The  rec- 
ord does  not  disclose  that  the  lower  court 
made  any  order  permitting  an  intervention  in 
the  action,  although  the  complaint  In  inter- 
vention recites  that  leave  to  intervene  was 
first  had.  Immediately  after  the  service  upon 
him  of  the  complaint  in  intervention,  the  ap- 
pellant served  and  filed  a  demurrer  thereto, 
and  the  matter  was  suffered  to  rest,  without 
further  action  by  either  of  the  parties,  while 
the  contest  Was  being  waged  between  the  ap- 
pellant and  the  respondents  over  the  sufficien- 
cy of  the  original  complaint  and  the  sundry 
amended  complaints  of  the  appellant.  After 
the  Judgment  upon  the  demurrer  was  entered, 
but  prior  to  the  time  the  notice  of  appeal 
therefrom  was  served,  the  original  complaint 
In  intervention  was  filed.  The  record  further 
shows  that  an  amended  complaint  in  inter- 
vention was  filed  at  some  time  after  the  no- 
tice of  appeal  was  served  and  filed,  and  that 
thfe  appellant  thereupon  moved  to  strike  from 
the  files  of  the  cause  both  of  the  complaints, 
which  motion,  after  hearing,  was  allowed  by 
the  court.  The  notice  of  appeal  was  not  serv- 
ed upon  the  purported  intervener,  and  It  Is 
for  thls^reason  that  a  dismissal  of  the  appeal 
is  asked.  The  respondents  contend  that  by 
demurring  to  the  complaint  in  Intervention 
the  appellant  waived  his  right  to  object  that 
the  intervener  was  not  properly  In  the  case, 
that  such  action  on  his  part  amounted  to  a 
recognition  of  the  right  of  Dooly  to  intervene, 
and  that  Dooly  thus  became  a  party  to  the 
cause,  upon  whom  a  notice  of  appeal  must  be 
served  in  order  to  give  this  court  Jurisdic- 
tion to  hear  and  determine  this  appeal;  cit- 
ing Commercial  Co  v.  Wotton,  14  Wash.  87, 
43  Pac.  1095,  and  Old  Nat.  Bank  v.  O.  K. 
Gold  Mln.  Co.,  19  Wash.  1&4,  32  Pac.  10C5. 
In  the  case  of  Commercial  Co.  v.  Wotton 
there  was  a  direct  recognition  of  the  Inter- 
vener as  a  party  to  the  cause  by  the  trial 
court,  as  well  as  by  the  plaintifT  and  defend- 
ant, and  the  complaint  In  Intervention  was 
filed  with  the  clerk  of  the  court.  The  only 
defect  appearing  in  the  record  being  the  ab- 
sence of  a  formal  order  allowing  an  Interven- 
tion. In  the  case  of  Old  Nat.  Bank  v.  O.  K. 
Gold  Mln.  Co.  the  point  determined  was  that 
a  withdrawal  by  the  Interveners  from  the 
cause,  after  notice  of  appeal  was  served,  did 
not  cure  the  failure  to  serve  them  with  notice 
while  they  were  parties  to  the  cause.  These 
cases  are  not  In  i>oint  in  the"  present  action. 
The  record  here  not  only  falls  to  show  any 
leave  of  court  to  Intervene,  but  affirmatively 
shows  that  the  complaint  In  intervention  was 
not  filed  until  after  the  cause  had  been  finally 
adjudicated  between  the  plaintifT  and  defend- 
ants. The  right  of  the  parties  to  Intervene 
In  an  action  in  this  state  is  statutory,  and  the 


statute  must  be  substantially  pursued  in  or- 
der to  perfect  the  right.  The  statute  pro- 
vides (section  4846,  BaUlnger's  Ann.  Codes  & 
St.):  "An  intervention  takes  place  when  a 
third  person  is  permitted  to  become  a  party 
to  an  action  or  proceeding  between  other  per- 
sons, either  by  joining  the  plaintiff  in  claim- 
ing wfiat  Is  sought  by  the  complaint,  or  by 
uniting  with  the  defendant  In  resisting  the 
claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  the 
defendant,  and  Is  made  by  a  complaint  set- 
ting forth  the  grounds  upon  which  the  inter- 
vention rests,  filed  by  leave  of  the  court  or 
Judge  on  the  ex  parte  motion  of  the  party  de- 
siring to  intervene."  In  order  to  make  an  in- 
tervention effectual,  under  this  provision  of 
the  statute,  it  is  necessary  not  only  that  leave 
to  intervene  be  had,  but  also  that  the  complaint 
In  intervention  be  filed  in  the  cause  while  the 
action  is  pending  between  the  original  parties. 
A  bare  service  of  the  complaint  upon  the  op- 
posing parties  is  not  a  compliance  with  the 
statute,  and  we  are  compelled  to  hold  that 
in  this  case  the  filing  came  too  late.  And 
this  would  be  so  even  had  leave  to  intervene 
been  obtained  while  the  action  was  pending. 
The  motion  to  dismiss  Is  denied. 

The  amended  complaint  shows  that  the 
land  described  therein,  and  which  is  the  sub- 
ject of  the  present  controversy,  originally 
formed  a  part  of  the  grant  made  to  the 
Northern  Pacific  Railroad  Company  by  the 
act  of  congress  of  July  2,  1864,  and  was  for- 
feited to  the  United  States  by  the  act  of  con- 
gress of  September  29,  1890.  It  is  further 
shown  that  the  appellant,  on  the  18th  day  of 
May,  1891,  made  application  and  was  allow- 
ed to  make  a  homestead  entry  upon  the  land 
before  the  local  land  officers  at  Walla  Walla; 
that  he  paid  the  entrance  fee  required  by  law, 
and  attempted  to  take  possession  of  the  land; 
that  the  respondent  Eastman,  claiming  a 
preference  right  to  purchase  the  land  under 
the  terms  of  section  3  of  the  forfeiture  act, 
Instituted  a  contest  against  the  appellant  to 
cancel  his  entry;  that  the  appellant  had  due 
notice  of  the  contest,  and  an  opportunity  to 
defend;  that  he  did  defend;  and  that  the 
contest  ran  Its  course  in  the  prescribed  way 
through  the  land  department,  being  finally 
decided  by  the  secretary  of  the  interior  in  fa- 
vor of  Bastman.  By  this  action  the  appel- 
lant seeks  to  set  aside  and  annul  the  conclu- 
sion and  judgment  of  the  land  department, 
and  have  the  court  find  that  the  lands  which 
were  awarded  to  Kastman  should  have  been 
awarded  to  him,  and  decree  a  conveyance 
from  the  present  holders  of  the  legal  title  to 
himself.  The  appellant  separated  his  com- 
plaint into  two  causes  of  action,  in  the  first 
of  which  he  attacks  the  Judgment  of  the  land 
department  for  fraud,  imposition,  and  false 
testimony  which  he  alleges  was  practiced 
upon  the  land  officers  by  the  successful  par- 
ty, by  reason  of  which  a  wrong  conclusion  of 
fact  was  reached;  and  in  the  second,  for 
mistake  of  law  made  by  the  secretary  of  the 
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Interior,  by  reason  of  which  the  lands  were 
patented  to  Eastman,  when,  he  contends,  if 
the  secretary  had  correctly  construed  the  law 
applicable  to  the  case,  the  lands  would  have 
been  patented  to  himself. 

The  extent  of  the  authority  of  the  courts  to 
review  the  decisions  of  the  land  department, 
and  for  what  causes  patents  to  land  will  be 
set  aside,  or  a  trust  declared,  by  the  courts, 
has  frequently  been  a  subject  for  Judicial  de- 
termination. While  it  is  settled  that  the  pow- 
er exists,  the  courts  have  always  been  slow 
to  exercise  It.  Indeed,  our  attention  has  been 
called  to  no  case  where  a  patent  has  l>een  set 
aside,  or  a  trust  declared,  where  the  charge 
was  fraud,  imposition,  or  false  testimony 
practiced  upon  the  land  department  On  the 
pther  hand,  where  the  charge  was  mistake 
or  misconstruction  of  law,  the  courts  have  ex- 
ercised more  liberality,  though  even  here  it 
is  held  the  mistake  or  misconstruction  must 
be  clearly  manifest,  and  not  founded  upon  a 
possible  finding  of  the  facts  different  from 
that  put  upon  them  by  the  land  department 
The  doctrines  governing  this  branch  of  the 
law  can  be  no  better  stated  than  by  cita- 
tions from  the  authoritative  cases. 

In  Quinby  v.  Conlan,  104  U.  S.  420,  Mr. 
Justice  Field,  speaking  for  the  court  said: 
"It  would  lead  to  endless  litigation,  and  be 
fruitful  of  evil.  If  a  supervisory  power  were 
vested  in  the  courts  over  the  action  of  the  nu- 
merous officers  of  the  land  department  on 
mere  questions  of  fact  presented  for  their 
determination.  It  is  only  when  those  officers 
have  misconstrued  the  law  applicable  to  the 
case,  as  established  before  the  department 
and  thus  have  denied  the  parties  rights 
which,  upon  a  correct  construction,  would 
have  been  conceded  to  them,  or  where  mis- 
representation and  fraud  have  heea  practiced, 
necessarily  affecting  their  judgment  that  the 
courts  can.  In  a  proper  proceeding,  interfere 
and  refuse  to  give  effect  to  their  action.  On 
this  subject  we  have  repeate^y  and  with 
emphasis  expressed  our  opinion,  and  the  mat- 
ter should  be  deemed  settled.  Johnson  v. 
Towsiey,  13  Wall.  72;  Shepley  v.  Cowan,  91 
U.  S.  330-340;  Moore  v.  Robbins,  96  U.  S. 
530.  And  we  may  also  add  in  this  connection 
that  the  misconstruction  of  the  law  by  the 
officers  of  the  department,  which  will  author- 
ize the  Interference  of  the  court  must  be 
clearly  manifest  and  not  alleg;ed  upon  a  pos- 
sible finding  of  the  facts  from  the  evidence 
dilferent  from  that  reached  by  them;  and, 
where  fraud  and  misrepresentations  are  re- 
lied upon  as  ground  of  interference  by  the 
court  they  should  be  stated  with  such  full- 
ness and  particularity  as  to  show  that  they 
must  necessarily  have  affected  the  action  of 
the  officers  of  the  department  Mere  general 
allegations  of  fraud  and  misreproscutations 
will  not  suffice."  In  Vance  v.  Burbanli,  101 
U.  S.  514,  the  court  said:  "It  has  also  been 
settled  that  the  fraud  in  respect  to  which  re- 
lief will  be  granted  in  this  class  of  cases  must 
be  such  as  has  been  practiced  on  the  unsuc- 


cessful party,  and  prevented  him  from  ex- 
hibiting his  case  fully  to  the  department,  so 
that  it  may  properly  be  said  there  has  never 
been  a  decision  in  a  real  contest  about  the 
subject-matter  of  Inquiry.  Valae  testimony 
or  forged  documents,  even,  are  not  enough,  if 
the  disputed  matter  has  actually  been  pre- 
sented to  or  considered  by  the  appropriate 
tribunal.  U.  S.  v.  Throckmorton,  98  U.  S.  61; 
Marquez  v.  Frisble,  101  U.  S.  473.  The  decision 
of  the  proper  officers  of  the  department  is  in 
the  nature  of  a  Judicial  determination  of  the 
matter  in  dispute."  In  the  same  case  it  is 
held  that  the  appropriate  officers  of  the  land 
department  have  been  constituted  a  special 
tribunal  to  decide  questions  of  this  character, 
and  that  their  decisions  are  final  Jm  the  same 
extent  that  those  of  other  judicial  or  quasi 
Judicial  tiilKinals  are  final.  In  U.  S.  v. 
Throckmorton,  98  U.  S.  61,  it  is  held  that  the 
acts  for  which  a  court  of  equity  will,  on  ac- 
count of  fraud,  set  aside  or  annul  a  Judgment 
or  decree  between  the  same  parties,  rendered 
by  a  court  of  competent  Jurisdiction,  have  re- 
lation to  frauds,  extrinsic  or  collateral,  to  the 
matter  tried  by  the  first  court  and  not  to  a 
fraud  in  the  matter  on  which  the  decree  was 
rendered;  and  "that  the  mischief  of  retrying 
every  case  in  which  the  Judgment  or  decree 
rendered  on  false  testimony,  given  by  per- 
jured witnesses,  or  on  contracts  or  documents 
whose  genuineness  or  validity  was  in  issue, 
and  which  are  afterwards  ascertained  to  be 
forged  or  fraudulent  would  be  greater,  by 
reason  of  the  endless  nature  of  the  strife, 
than  any  compensation  arising  from  doing 
Justice  in  individual  cases."  The  same  court 
in  U.  S.  V.  Des  Moines  Nav.  &  Ry.  Co.,  142 
U.  S.  510,  12  Sup.  Ct  308,  said:  "It  is  urged 
that  there  is  an  express  averment  that  the 
navigation  company  and  its  grantees  are  not 
and  never  were  bona  fide  pivchasers  of  the 
lands,  or  any  part  thereof.  But  such  a  g^en- 
eral  averment,  though  repeated  once  or  twice, 
is  to  be  taken  as  qualified  and  limited  by  the 
specific  facts  set  forth  to  show  wherein  the 
transaction  between  the  state  and  the  navi- 
gation company  was  fraudulent.  Where  a  bill 
sets  out  a  series  of  facts  constituting  a  trans- 
action between  two  parties,  a  demurrer  ad- 
mits the  truth  of  those  facts,  and  all  reason- 
able inferences  to  be  drawn  therefrom,  but 
not  the  conclusion  which  the  pleader  has  seen 
fit  to  aver."  In  the  case  of  Coal  Co.  v.  Evans, 
25  C.  C.  A.  543,  80  Fed.  425,  it  is  said:  "The 
doctrine  Is  too  well  settled  to  admit  of  any 
controversy  that  the  decisions  of  that  tri- 
bunal [the  land  department]  upon  questions 
properly  pending  before  it  can  only  be  an- 
nulled when  such  fraud  or  imposition  is- 
shown  to  have  been  practiced  as  prevented 
the  unsuccessful  party  in  a  contest  from  fully 
presenting  his  case,  or  the  officers  composing 
the  tribunal  from  fully  considering  it  or 
when  such  cheers  have  themselves  been  guil- 
ty of  fraudulent  conduct,  or  when  it  is  made 
to  appear  that  upon  the  case  as  established 
before  the  land  department,  the  law  appiica- 
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ble  tliereto  was  mlscoustrued  or  misapplied. 
If  fraud  Is  charged  as  a  ground  for  annuUlng 
a  decision  of  the  land  department.  It  Is  not 
enough  that  false  testimony  or  forged  docu- 
ments have  been  employed,  but  it  must  be 
made  to  appear  that  such  false  testimony  has 
affected  the  decision,  and  led  to  a  result 
which  otherwise  would  not  have  been  reach- 
ed. And,  inasmuch  as  the  flndhigs  of  the 
laud  dei)artment  on  questions  of  fact  are  con- 
clusive, when  the  charge  is  that  the  land  de- 
partment has  erred  in  the  decision  of  a  mix- 
ed question  of  law  and  fact,  what  the  facts 
were,  as  laid  before  and  found  by  the  de- 
partment, must  be  shown,  so  as  to  enable  the 
court  to  see  clearly  that  the  law  has  been 
misconstrued."  See,  also,  Lee  v.  Johnson,  116 
U.  S.  48,  6  Sup.  Ct  249;  Marquez  v.  Frisble, 
101  U.  S.  473;  Moore  v.' Bobbins,  96  U.  8. 
530;  Shepiey  v.  Cowan.  91  U.  S.  330;  John- 
son V.  Towsley,  13  Wall.  72;  U.  S.  v.  Ather- 
ton,  102  U.  S.  372;  Baldwin  v.  Stark,  107  U. 
S.  463,  2  Sup.  Ct  473;  Catholic  Bishop  of  Nes- 
qually  v.  Gibbon,  158  U.  S.  155,  15  Sup.  Ct 
779;  Gonzales  v.  French,  164  U.  S.  338,  17 
Sup.  Ot.  102. 

1.  The  particular  acts  of  fraud,  imposition, 
and  false  testimony  relied  upon  by  the  appel- 
lant, and  set  forth  In  the  first  branch  of  his 
complaint  summarized,  are  that  the  affidavit 
of  Eastman  filed  by  him  in  instituting  the  con- 
test proceedings,  and  the  testimony  of  the  wit- 
nesses introduced  by  him  in  support  thereof, 
are  false  and  untrue;  that  Eastman  had  sold 
any  interest  that  he  may  have  had  In  the  land 
in  dispute  to  Patrick  Russell  and  Mary  A.  Rus- 
sell several  years  prior  to  the  making  of  his 
affidavit  of  contest;  that  he  did  not  apply  to 
pm-chase  the  land  In  good  faith,  but  in  the 
interests  of  the  Russells;  that  Eastman  was 
not  in  the  actual  possession  of  the  said  land 
at  the  time  he  instituted  the  contest  but  bad 
parted  with  the  possession  of  the  land,  to- 
gether with  his  right  thereto,  at  least  seven 
years  prior  to  the  malUng  of  the  affidavit, 
and  said  Russells  had  during  all  of  that  time 
possessed,  cultivated,  and  openly  and  notori- 
ously claimed  said  land  as  their  own;  that 
prior  to  instituting  the  contest  Eastman  en- 
tered into  an°agreement  with  the  Russells,  by 
the  terms  of  which  he  agreed  to  "apply  to 
and  purchase  said  land  as  the  pretended  as- 
signee of  said  Russells,  acquire  the  title  to 
said  land  in  his  own  name,  and  afterwards 
convey  it  to  said  Russells  for  said  Russells' 
sole  use  and  benefit";  that  after  procuring 
the  patoit  he  did  convey  the  land  to  Mary  A. 
Russell  in  trust  for  her  children;  and  that  by 
reason  of  the  rules  of  the  land  department 
compulsory  process  could  not  be  had  to  force 
the  attendance  of  unwilling  witnesses,  and  be- 
cause of  this  fact  he  was  denied  the  testi- 
mony of  at  least  five  witnesses,  who  would 
have  testified  to  the  falsity  of  Eastman's  con- 
tentions. Laying  aside  for  the  present  the 
complaint  made  against  the  rules  governing 
tlie  land  department  with  reference  to  wit- 
nesses, and  the  allegation  that  a  deed  was  ex- 
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3cuted  subsequent  to  the  issuance  of  the  pat- 
ent to  Mary  A.  Russell  in  trust  for  her  chil- 
dren, we  discover  in  all  this  no  question  that 
the  land  department  did  not  pass  upon  and 
decide.  There  is  no  allegation  that  the  al- 
leged frauds  were  unknown  to  the  appellant 
at  the  time  the  contest  case  was  on  trial;  nor 
that  he  was  prevented  from  showing  the  fal- 
sity of  the  testimony  of  the  contestant,  or  the 
truth  of  the  matter,  by  reason  of  any  act  of 
E:astman  or  of  his  co-respondents.  On  the 
contrary,  it  Is  made  to  apijtear  affirmatively 
that  the  appellant  raised,  and  offered  evidence 
upon,  all  of  these  very  questions  while  the 
cause  was  on  trial  before  the  land  department. 
Having  done  so,  under  the  authorities  cited, 
he  is  concluded  by  its  Judgment  Were  the 
rule  otherwise,  no  decision  of  the  land  depart- 
ment would  have  any  weight  or  afford  any 
protection  to  a  successful  litigant  in  that  de- 
partment, and  it  would  have  been  more  ap- 
propriate bad  congress  directed  that  contests 
over  a  preference  right  to  enter  the  public 
lands  should  be  tried  in  the  courts  in  the  first 
Instance.  And  it  would  seem,  too,  that  by  this 
judgment  the  appellant  Is  concluded,  not  only 
upon  every  matter  therein  litigated,  but  also 
upon  every  matter  that  might  have  been 
therein  litigated.  Vance  v.  Burbanl^  supra; 
State  V.  Bachelder,  5  Minn.  223  (Gil.  178); 
Sayward  v.  Thayer,  9  Wash.  22,  36  Pac.  966, 
and  38  Pac.  137.  Neither  can  the  appellant 
complain  because  the  rules  of  the  land  depart- 
ment do  not  provide  for  the  compulsory  at- 
tendance of  witnesses  In  contest  cases.  The 
constitution  of  the  United  States  declares  (ar- 
ticle 4,  §  3)  that  "the  congress  shall  have  pow- 
er to  dispose  of,  and  make  all  needful  rules 
and  regulations  respecting,  the  territory  or 
other  property  belonging  to  the  United 
States."  By  virtue  of  this  provision  of  (he 
constitution,  the  power  of  congress  over  the 
public  lands  of  the  United  States  Is  plenary, 
and  subject  to  no  limitations.  Under  it  "con- 
gress has  the  absolute  right  to  prescribe  the 
times,  the  conditions,  and  the  mode  of  trans- 
ferring this  property,  or  any  part  of  it,  and  to 
designate  the  persons  to  whom  the  transfer 
shall  be  made."  Gibson  v.  Chouteau,  13  Wall. 
92;  Van  Brocklin  v.  State.  117  U.  S.  151,  6 
Sup.  Ct  670.  Having  this  absolute  power, 
congress  can  prescribe  before  what  tribunal 
conflicting  rights  to  the  public  lands  shall  be 
tried  and  determined;  and,  having  organized 
the  land  department  for  that  purpose  without 
giving  it  power  to  compel  the  attendance  of 
witnesses.  It  must  be  presumed  that  congress 
concluded  that  this  power  was  unnecessary  to 
secure  a  correct  determination  of  such  con- 
tests. The  other  view  mistakes  the  power  of 
the  courts  and  the  purposes  of  the  review. 
The  Jurisdiction  of  the  courts  does  not  go  to 
the  extent  of  reviewing  the  decisions  of  the 
land  department  for  the  purpose  of  doing  ab- 
stract Justice  between  litigants,  but  only  to 
the  extent  of  ascertaining  whether  or  not  a 
litigant  has  had  a  trial  according  to  the  rules 
'  of  law  governing  the  procedure  applicable  to 
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that  department.  Further  It  is  shown  by  the 
complaint  that  the  testimony  of  the  witnesses 
whose  attendance  could  not  be  procured  would 
have  been  but  cumulative  of  that  already  in- 
troduced in  the  case  on  the  part  of  the  appel- 
lant. It  is  alleged  that  the  facts  to  which 
these  witnesses  would  have  testified  were  ac- 
tually testified  to  by  the  appellant  himself  and 
by  two  witnesses  who  are  named  in  the  com- 
plaint, and  also  that  "other  witnesses  testified 
that  Eastman  disclaimed  any  interest  in  said 
land,  and  that  Hussell  had  always  claimed  the 
land,  and  had  told  them  that  he  had  bought 
it  of  Eastman."  What  the  appellant  aslcs  in 
this  case  is  in  the  nature  of  a  new  trial,  and 
it  is  a  settled  rule  tliat  a  new  trial  will  rarely 
be  granted  on  the  groimd  of  newly-discovered 
evidence,  when  the  new  evidence  relied  upon 
Is  merely  cumulative  of  that  Introduced  at  the 
former  trial.  16  Am.  &  Eng.  Enc.  Law,  pp. 
."<77-579.  So  far  as  the  complaint  discloses, 
the  charge  of  the  appellant  that  the  land  was 
deeded  by  Eastman  to  Mary  A.  Russell  in 
trust  for  her  children,  pursuant  to  an  agree- 
ment entered  into  prior  to  the  institution  of 
the  contest,  seems  to  be  built  upon  the  naked 
facts  that  such  a-  deed  was  made,  and  that 
Patrick  Russell  had  at  some  time  claimed  the 
land,  and  was  fanning  It.  It  is  not  charged 
that  there  was  no  consideration  for  the  trans- 
fer, nor  that  it  was  made  for  anything  less 
than  a  full  and  ample  consideration.  And  the 
excerpt  from  appellant's  own  testimony,  set 
out  In  the  complaint,  shows  that  Patrick  Rus- 
sell, when  informed  by  appellant  that  East- 
man had  applied  to  purchase  the  land,  con- 
demned the  act  in  language  too  forcIUe  to  re- 
peat here,  and  In  a  manner  that  would  pre- 
clude any  idea  of  a  conspiracy  betwewi  them. 
WUiile  the  appellant  has  characterized  this 
part  of  the  transaction  as  fraudulent,  in  the 
language  of  Mr.  Justice  Miller,  in  Marquez  v. 
Frisbie,  supra:  "It  is  too  obvious  for  com- 
ment that  In  all  this  the  only  use  of  the 
words  'fraud'  and  'fraudulent'  is  to  stigma- 
tize acts  which  are  adverse  to  the  plaintifiTs 
view  of  his  ow^n  rights.  But  there  is  not  a 
syllable  which  defines  an  act  fraudulent  in 
nature,  or  done  or  performed  under  the  In- 
fluence of  corrupt  motives,  or  by  corrupt 
means,  by  the  defendant  or  by  any  of  the 
land  oflleers  who  have  had  to  deal  with  his 
claim.  •  ♦  •  It  is  idle  at  this  date  to  sup- 
pose that  the  expensive  machinery  of  a  court 
of  equity  Is  to  be  put  in  operation  for  the  pur- 
IK)se  of  reviewing  and  reversing  the  Judg- 
ment of  the  tribunals  to  whom  that  question 
is  by  law  intrusted,  on  such  loose,  untravers- 
able  allegations  of  fraud  in  general." 

2.  In  the  second  branch  of  his  complaint  the 
appellant  complains  of  errors  of  law  commit- 
ted by  the  secretary  of  the  interior.  The 
first  of  these  is  that  the  department  erred  In 
admitting  in  evidence  a  postal  card  and  a 
circular  letter  purporting  to  come  from  the 
Northern  Pacific  Railroad  Company;  the  rea- 
sons assigned  being  that  the  same  "were 
wholly  ex  parte  and  unproven,  and  were  not 


certified  to  by  any  one,  and  that  there  was 
a  total  absence  of  any  proof  that  said  card  and 
circular  were  ever  Issued  or  known  to  exist 
by  any  official  of  the  said'  railroad  company." 
It  is  shown  by  the  complaint  that  these 
documents  were  attached  to  the  original  affi- 
davit filed  by  Eastman  on  instituting  the  con- 
test against  appellant's  homestead  entry,  as 
evidence  of  his  license  from  the  Northern 
Pacific  Railroad  Company  to  take  and  bold 
possession  of  the  disputed  land.  In  that  affi- 
davit it  is  alleged,  and  of  course  sworn  to, 
that  both  the  postal  card  and  circular  letter 
were  issued  by  the  Northern  Pacific  Railroad 
Company.  They  are  also  referred  to  in  the 
testimony  introduced  on  the  trial  as  having 
been  issued  by  that  company,  and  their  genu- 
ineness does  not  seem  to  have  been  disputed; 
the  objection  to  them  being  made  on  purely 
technical  grounds.  It  would  seem,  in  the  ab- 
sence of  a  contrary  showing,  that  this  would 
be  sufficient  to  authorize  their  consideration 
as  evidence  by  the  land  department.  But, 
however  this  may  be,  "the  courts  cannot  re- 
view the  decisions  of  the  land  department  on 
the  ground  that  the  evidence  was  insufficient, 
or  that  only  incompetent  evidence  was  before 
it.  The  power  to  try  questions  of  fact  neces- 
sarily embraces  the  power  to  pass  upon  the 
weight  and  competency  of  evidence."  Parsons 
V.  Venzke,  4  N.  D.  452,  61  N.  W.  1036. 

It  is  next  objected  that  the  secretary  of  the 
interior  erred  in  holding  that  Eastman  had 
possession  of  the  land  in  dispute  by  virtue  of 
a  license  from  the  Northern  Pacific  Railroad 
Company,  within  the  meaning  of  the  third 
section  of  the  act  of  September  29,  1890.    This 
presents  a  mixed  question  of  law  and  fact, 
and  it  may  be  doubted  whether  the  appellant 
has  set  out  in  his  complaint  enough  of  the  rec- 
ord to  warrant  us  in  examining  the  matter 
(the  findings  of  fact  by  the  secretary  not  being 
set  out);    but,  waiving  this,  we  think  there 
was  evidence  which,  if  the  secretary  found  to 
be  true,— and  for  the  purposes  of  this  case  we 
must  believe  he  so  found,— warranted  the  con- 
clusion at  which  he  arrived.    It  Is  shown  that 
Patrick  Russell  took  possession  of,  and  made 
application  to  purchase,  this  l^nd  from  the 
Northern  Pacific  Railroad  Company  in  1878. 
and  that  he  received  from  the  company  In 
reply  to  his  application  a  postal  card  acknowl- 
edging Its  receipt,  and  stating  that  his  applica- 
tion had  been  placed  on  file,  and  briefly  de- 
scribing character  of  settlement  or  improve- 
ment necessary  to  be  made  in  order  to  obtain 
a  preference  right  of  purchase  from  the  com- 
pany.    In  the  same  year  he  sold  such    im- 
provements as  he  had  put  upon  the  land  to 
Eastman,  and  delivered  to  him  possession  of 
the  land  and  the  postal  card.    Within  the  two 
years  following,  Eastman  caused  the  land  to 
be  fenced  and  plowed,  and  it  appears  that  he 
cropped  it  personally  up  to  1884;  that  he  own- 
ed certain  deeded  land  adjoining  this  tract 
which  he  sold  to  Russell  in  that  year;    that 
Russell  from  that  time  down  to  the  time  of 
the  date  of  the  contest  had  possession  of  the 
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disputed  land  as  tlie  tenant  of  Eastman;  that 
Eastman  had  never  parted  with  his  right  of 
possession  of,  or  claim  to,  the  land;  and  that 
he  expected  to  purchase  It  from  the  Northern 
Pacific  Railroad  Company  when  that  company 
should  earn  it  by  compliance  with  the  terms 
of  the  original  grant.  As  further  evidence 
of  bis  license,  and  to  show  the  policy  of  the 
railroad  company  with  reference  to  these 
lands,  and  the  persons  whom  that  company 
would  recognize  as  having  a  preference  right 
of- purchase  had  the  lands  been  earned  by  it, 
Eastman  Introduced  In  evidence  the  circular 
letter  above  referred  to.  This  bore  date  of 
March  16,  1891,  was  addressed,  "To  Whom  It 
may  Concern,"  and  contained,  among  others, 
the  following  recitals:  "This  certifies  that  on 
the  twelfth  day  of  October,  1871,  the  board 
of  directors  of  the  Northern  Pacific  Railroad 
Company  passed  a  resolution  inviting  settle- 
ment and  improvement  of  the  agricultural 
lands  of  said  company,  prior  to  their  being 
offered  for  sale,  with  the  assurance  that  such 
settlers  of  Improvers,  as  soon  as  the  land 
should  be  appraised  and  ready  for  sale,  would 
liave  the  first  privilege  of  purchasing  them 
upon  the  regular  terms  of  sale,  and  at  the 
regular  prices  of  such  lands  in  such  localities, 
which  prices  will  be  fixed  without  reference 
to  the  improvement:  provided,  such  person 
shall  file  In  the  land  office  of  said  company, 
in  the  district  where  said  lands  lie,  written 
notice  of  such  settlement,  and  shall  accept 
the  privilege  upon  the  condition  that  when 
the  prices  of  the  lands  are  fixed,  and  notice 
thereof  Is  sent  to  his  residence  or  post-office 
address  by  the  company's  land  agent  through 
the  post  office  or  otherwise,  the  said  person 
will,  within  ninety  days  from  the  date  of  such 
notice,  enter  into  a  regular  contract  with  the 
company  for  purchase  of  the  lands,  and.  If 
he  fails  to  do  so,  the  company  may  sell  the 
lands  to  any  other  person;  •  •  •  that  sub- 
sequently, to  wit,  on  the  fourth  day  of  Janu- 
ary, 1878,  another  resolution  to  the  same  effect 
was  passed  by  the  said  board  of  directors; 
that  wide  publicity  was  given  to  said  resolu- 
tions, with  the  object  of  attracting  Immigra- 
tion, and  securing  the  Improvement  and  culti- 
vation of  the  agricultural  lauds  of  the  com- 
pany, thereby  creating  traffic  for  the  road  in 
advance  of  its  construction;  that  actual  set- 
tlement on  the  land  was  not  an  essential  re- 
quirement, but  bona  fide  improvement  was  a 
prerequisite  to  securing  any  rights  thereun- 
der; that  In  accordance  with  the  terms  of 
said  resolution  a  large  number  of  applications 
were  filed  in  this  office  by  settlers  and  others 
desiring  to  Improve  the  lands  of  the  company 
not  In  market;  that  In  June,  1882,  the  policy 
of  grading  the  lands  of  the  company  prior  to 
offering  the  same  for  sale  was  adopted,  and 
the  practice  of  receiving  and  noting  such  ap- 
plications was  thereupon  discontinued;  that 
thereafter  the  records  and  files  of  former  ap- 
plications received  less  attention,  and  in  the 
course  of  time,  and  owing  to  the  several  re- 
movals of  the  office,  became  to  some  extent 


mutilated,  destroyed,  misplaced,  confused,  and 
unreliable,  as  the  examiner's  notes  would 
thereafter  be  relied  upon  principally  for  in- 
formation as  to  the  parties  in  possession,  na- 
ture of  Improvements,  etc.,  when  the  lands 
should  be  offered  for  sale;  that  the  policy  of 
allowing  persons  to  go  on  and  Improve  such 
lands  was  nevertheless  continued,  and  they 
were  encouraged  in  so  doing;  that  were  the 
lands  embraced  In  the  forfeiture  provisions  of 
the  act  of  September  29,  1890,  to  be  offered 
for  sale  by  the  company,  persons  now  In  pos- 
session or  owning  valuable  improvements 
thereon  would  be,  under  our  existing  policy 
arid  practice,  accorded  a  preference  right  of 
purchase,  and  would  be  notified  and  allowed 
ninety  days  to  enter  into  contract  for  the 
purchase  of  the  same,  in  accordance  with  the 
terms  of  said  resolution;  •  *  •  that  this 
certificate  Is  given  •  •  •  as  Indicating  the 
policy  and  practice  of  the  company  as  regards 
these  lands,  and  the  nature  of  the  license  un- 
der which  many  have  gone  upon  and  Im- 
proved lands,  to  which  they  are  now  seeking 
to  acquire  title  under  the  provisions  of  said 
act  of  September  29.  1890.  •  ♦  *"  The 
third  section  of  the  act  of  September  29,  1890 
(26  Stat.  406).  is,  in  part,  as  follows:  "That 
In  all  cases  where  persons,  being  citizens  of 
the  United  States,  or  who  have  declared  their 
Intentions  to  become  such,  In  accordance  with 
the  naturalization  laws  of  the  United  States, 
are  In  possession  of  any  of  the  lands  affected 
l)y  any  such  grant,  and  hereby  resumed  by 
and  restored  to  the  United  States,  under  deed, 
written  contract  with,  or  license  from  the 
state  or  corporation  to  which  such  grant  was 
made,  or  its  assignees,  executed  prior  to  Janu- 
ary 1,  1888,  or  where  persons  may  have  set- 
tled said  lands  with  bona  fide  Intent  to  secure 
title  thereto  by  purchase  from  the  state  or 
corporation,  when  earned  by  compliance  with 
the  conditions  or  requirements  of  the  grant- 
ing acts  of  congress,  they  shall  be  entitled  to 
purchase  the  same  from  the  United  States.  In 
quantities  not  exceeding  three  hundred  and 
twenty  acres  to  any  one  such  person,  at  the 
rate  of  one  dollar  and  twenty-five  cents  per 
acre,  at  afiy  time  within  two  years  from  the 
passage  of  this  act,  and  on  making  said  pay- 
ments, to  receive  patents  therefor,  and  where 
any  such  person  In  actual  possession  of  any 
such  lands,  and  having  improved  the  same 
prior  to  the  first  day  of  January,  1888,  under 
deed,  written  contract,  or  license  as  aforesaid, 
or  his  assignor,  has  made  partial  or  full  pay- 
ments to  said  railroad  company  prior  to  said 
date,  on  account  of  the, purchase  price  of  said 
lands  from  it,  on  proof  of  tlie  amount  of  such 
payments,  he  shall  be  entitled  to  have  the 
same,  to  the  extent  and  the  amount  of  one 
dollar  and  twenty-five  cents  per  acre,  if  so 
much  has  been  paid,  and  not  more,  credited 
to  him  on  account  of,  and  as  part  of  the  pur- 
chase price  herein  provided  to  be  paid  the 
United  States  for  said  lands,  or  such  persons 
may  elect  to  abandon  their  purchases,  and 
make  claim  on  said  lands  under  the  homestead 
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law,  and  as  prorlded  in  the  preceding  section 
of  this  act    •    •    *" 

At  the  time  of  the  passage  of  this  act  it  was 
a  matter  of  common  Icnowledge  that  practical- 
ly all  of  the  agricultural  lands  affected  by  it 
had,  with  the  permission  of  the  original  gran- 
tees, been  taken  possession  of  in  part  by  per- 
sons who  bad  made  valuable  Improvements 
thereon,  and  in  part  by  others  who  had  actu- 
ally settled  and  made  homes  thereon,  relying 
upon  the  promise  of  such  grantees  that  they 
s)liould  have  a  preference  right  of  purchase 
when  the  land  should  be  earned  by  a  compli- 
ance with  the  granting  acts  of  congress,  and 
become  subject  to  sale  by  such  grantees.  It 
was  known  also  that  many  of  eucb  persons 
had  exercised  their  rights  to  acquire  public 
lands  from  the  United  States  nnder  the  then 
existing  land  laws,  and  that  did  congress  pass 
a  direct  forfeiture  act,  without  providing  for 
their  protection,  they  would  be  compelled  to 
abandon  their  possessions  and  homes,  and  for- 
feit valuable  property  they  had  been  years  In 
acquiring.  It  is  impossible  to  read  the  pro- 
visions of  the  act  without  reaching  the  con- 
clusion that  congress  bad  in  mind  these  con- 
ditions when  it  passed  it,  and  knowledge  of 
the  manifest  injustice  that  would  be  done  these 
people,  unless  it  afforded  them  some  right  to 
acquire  title  other  than  what  they  would  have 
under  the  existing  land  laws;  and  it  is  fair 
to  conclude  that  the  statute  was  intended  to 
meet  these  conditions,  and  protect  these  peo- 
ple in  their  possessions,  and  afford  them  a 
means  of  acquiring  the  ultimate  title  to  a 
limited  quantity  of  such  of  the  land  as  they 
might  have  possession  of  or  have  settled  upon. 
The  statute  was  thus  remedial,  and,  being 
such,  should  be  liberally  construed.  Turning 
to  the  section  of  the  act  above  quoted,  it  will 
t)e  noticed  that  there  are  two  classes  of  per- 
sons designated  who  have  a  preference  right 
of  purchase.  The  first  are  persons  In  posses- 
sion "under  deed,  written  contract  with,  or 
license  from"  the  original  grantee,  "executed 
prior  to  January  1,  1888";  and  the  second  are 
persons  who  "may  have  settled  said  lands 
with  bona  tide  Intent  to  secure  title  thereto  by 
purchase"  from  the  original  grantee.  East- 
man, as  shown  by  the  evidence,  was  not  a 
settler  on  the  land,  but  acquired  his  right,  if 
any,  by  reason  of  belonging  to  the  class  of 
persons  included  within  the  first  designation. 
It  Is  shown  that  be  had  possession  of  the  land 
prior  to  Januni-y  1.  1888.  and  at  the  time  of 
the  passage  of  the  forfeiture  act;  that  he  had 
made  valHal)le  Improvements  on  the  land; 
and  that  he  intended  and  expected  to  purchase 
it  from  the  Northern  Pacific  Railroad  Company 
when  that  com|)any  should  acquire  title  by 
a  compliance  with  the  granting  acts  of  con- 
gress. Was  he  in  possession  under  license 
from  that  company?  It  seems  to  us  there 
can  be  no  question  but  that  he  was.  It  is 
true  the  original  resolutions  inviting  settle- 
ment on  these  lands,  passed  by  the  board  of 
directors  of  the  railroad  company,   required 


that  the  settler  should  file  in  the  land  office 
of  the  company,  in  the  district  where  the  lands 
He,  written  notice  of  such  settlement,  and  that 
Eastman  did  not  do  this.  But  it  appears  that 
in  practice  It  was  found  impracticable  to  keep 
a  record  of  these  notices,  and  the  policy  of  re- 
quiring it  had  been  discontinued  by  the  com- 
pany's agents  who  bad  charge  of  Its  1j>uJ  de- 
partment long  prior  to  January  1,  1886.  nnJ 
that  a  new  method  had  been  adopted  for  deter- 
mining who  had  a  preference  right  of  pur- 
chase, viz.  an  inspection  by  a  special  examiner 
when  the  lands  were  offered  for  sale.  This 
requirement  was  one  that  the  company  could 
waive,  and  its  waiver  by  the  persons  who  had 
in  charge  its  execution  was  as  effectual  as  It 
would  have  been  had  It  been  done  by  the 
board  of  directors  themselves.  Added  to  this 
we  have  the  statement  of  the  circular  letter, 
"that  were  the  lands  embraced  within  the 
forfeiture  provisions  of  the  act  of  September 
29,  1890,  to  be  offered  for  sale  by  the  com- 
pany, persons  now  in  possession,  or  owning 
valuable  improvements  thereon,  would  be,  im- 
der  our  existing  i>oIicy  and  practice,  accorded 
a  preference  right  of  purchase."  "A  license," 
as  defined  by  Chancellor  Kent  (3  Kent,  Comm. 
432),  is  "an  authority  to  do  a  particular  act, 
or  a  series  of  acts,  upon  another's  land,  with- 
out possessing  any  estate  therein."  It  may 
be  granted  by  parol,  and  needs  no  considera- 
tion to  support  it.  "An  executed  license  ex- 
ists when  the  licensed  act  has  been  done." 
Bouv.  Law  Diet  tit  "License."  Viewed  In 
this  light  It  is  apparent  that  the  resolutions 
of  the  railroad  company  granted  a  general 
license  to  any  person  who  might  choose  to  ac- 
cept it,  to  take  possession  of,  or  settle  upon, 
any  of  the  agricultural  lands  Included  within 
the  grant  to  that  company,  and  that  such 
license  became  executed  when  possession  was 
taken  or  settlement  made.  Having  posses- 
sion under  a  license  from  the  Northern  Pacific 
Railroad  Company,  Eastman  had  a  preference 
right  of  purchase  from  the  United  States,  and 
the  secretary  of  the  Interior  correctly  so  de- 
cided. But  the  appellant  states  in  bis  com- 
plaint that  the  secretary  held  that  the  license 
from  the  railroad  company  was  granted  to 
Russell,  and  that  Eastman's  rights  depend 
upon  an  assignment  of  such  license.  And  he 
argues  that  a  license,  being  but  a  mere  per- 
sonal right,  and  founded  in  personal  confi- 
dence, Is  not  assignable;  and  hence  Eastman 
could  not  have  acquired  a  preference  right  of 
purchase  by  reason  of  the  assignment  to  him 
by  Russell.  As  we  have  before  indicated,  in- 
asmuch as  the  appellant  has  not  set  out  the 
findings  of  fact  of  the  secretary,  but  has  chos- 
en to  outline  the  evidence  upon  which  the 
judgment  was  based,  we  are  bound  to  assume 
that  the  secretary  found  as  true  that  evidence 
which  supports  bis  judgment;  and.  In  so  do- 
ing, we  have  found  that  the  evidence  supports 
the  conclusion  that  Eastman  himself  had  a 
license  to  take  possession  granted  him  by  the 
Northern   Pacific   Railroad  Company.     Thin 
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renders  It  unnecessary  to  consider  the  ques- 
tion here  argued.  If  It  were  necessary,  how- 
ever, to  80  decide,  we  think  a  license  of  this 
character  Is  assignable.  Russell  having  tak- 
en possession  undeif  a  promise  of  a  preference 
right  of  purchase,  and  having  improved  the 
land  on  the  faith  of  that  promise,  his  became 
a  right  coupled  with  an  Interest  which  equity 
would  not  allow  the  licensee  to  revoke,  and, 
as  sitch.  It  Is  assignable.  Note  to  Itlcker  t. 
Kelly,  10  Am.  Dec.  38,  41;  Baldwhi  v.  Taylor, 
166  Pa.  St  007,  31  Atl.  250. 

The  appellant  next  objects  that  the  secre- 
tary of  the  Interior  "erred  In  holding  that  ac- 
tual possession  and  actual  Settlement  were 
not  essential  prerequisites  to  a  preference 
right"  of  purchase.  An  examination  of  the 
opinion  of  the  secretary  (18  Land  Dec.  Dep. 
Int.  337)  will  show  that  his  ruling  was  not  so 
broad  as  the  objection  indicates,  nor  was  It 
necessary  for  It  to  be  so,  in  order  to  find  In 
favor  of  Eastman.  As  we  have  said,  there 
are  two  distinct  classes  of  persons  referred  to 
in  the  descriptive  portions  of  the  section  of 
the  act  quoted,  viz.  persons  who  "are  in  pos- 
session" of  such  lands  "under  deed,  written 
contract  with,  or  license  from,  the  state  or 
corporation  to  which  such  grant  was  made, 
or  its  assignees,"  and  persons  who  "may  have 
settled  said  lands  with  bona  flde  Intent  to  se- 
cure title  thereto  by  purchase."  It  Is  clear 
from  this  that  congress  did  not  mean  by  the 
phrase  "are  In  possession"  that  an  actual  set- 
tlement on  the  land  was  necessary,  for  It  pro- 
vided specially  for  the  class  of  claimants  who 
had  thus  actually  settled.  If  it  be  contended 
that  "possession"  means  "actual  possession," 
the  result  would  not  be  different.  "By  actual 
possession,"  says  Chief  Justice  Field,  in  Cor- 
yell V.  Cain,  16  Cal.  567,  "is  meant  a  subjec- 
tion to  the  will  and  dominion  of  the  claimant 
and  is  usually  evidenced  by  occupation,  by  a 
substantial  Inclosure,  by  cultivation,  or  by  ap- 
propriate use,  according  to  the  particular  lo- 
calll7  and  quality  of  the  property."  See,  also, 
Stalnlnger  v.  Andrews,  4  Nev.  59. 

Lastly,  It  Is  argued  that  no  contest  could 
be  legally  instituted  against  the  appellant  for 
any  other  causes  than  those  prescribed  by 
the  Revised  Statutes  ^section  2297),  which  do 
not  include  the  cause  mentioned  in  Eastman's 
aflSdavlt  of  contest;  and,  consequently,  the 
land  department  had  no  jurisdiction  to  bear 
and  determine  the  question  decided  by  It  In 
this  Instance.  To  this  objection  it  Is  a  suf- 
ficient answer  to  say  that  the  power  to  deter- 
mine all  contests  arising  under  the  statutes 
granting  right  to  acquire  title  to  the  public 
lands  of  the  United  States  is  vested  by  the 
acts  of  congress  in  the  land  department;  and, 
while  congress  may  not  have  said  in  the  par- 
ticular act  In  question  that  contests  arising 
under  It  should  be  tried  by  that  tribunal,  the 
land  department  has  jurisdiction  by  virtue 
«f  the  general  powers  conferred  upon  It 
Knight  V.  Association,  142  U.  S.  161,  12  Sup. 
€t  258.    There  was  no  error  la  the  disposi- 


tion of  the  case  by  the  court  below,  and  Its 
judgment  is  therefore  affirmed. 

ANDERS,  REAVIS,  and  DUNBAR,  JJ.,  con- 
cur. 

GORDON,  C.  J.  Expressing  no  opinion  on 
the  motion  to  dismiss  the  appeal,  I  concur  in 
what  is  said  upon  the  merits. 


(28  Mont.  It) 
STATE  ex  rel.  M.  &  3.  KAISER  WATER  CO. 
V.  CITY  OP  PHILLIPSBURG  et  al. 

(Supreme  Court  of  Montana.    Jnne  5,  1899.) 

WATER    COMPANY  —  CONTRACT    WITH    CITY- 
MANDAMUS— ADEQUATE  REMEDY  AT  UlV, 

1.  Under  a  contract  by  a  city  with  a  water 
company  by  which  the  latter  has  to  furnish  and 
keep  in  working  order  15  fire  hydrants  for  a 
period  of  10  years  at  a  i-ental  of  $112  per  annum, 
the  city  to  have  the  right  at  any  time  within  10 
years  "to  take  any  additional  number  of  fire 
hydrnnts  at  the  annual  rental  of  one  hundred  dol- 
lars each,"  the  city,  ordering  additional  hydrants. 
Is  liable  for  their  rent  for  the  remainder  of  the 
period  of  10  years,  and  not  merely  until  the  or- 
der is  rescinded. 

2.  Mandamus  will  lie  to  compel  a  city  to  audit 
and  pay  a  bill  which  it  owes  to  a  water  company 
for  hydrant  rent  although  Pol.  Code,  {  4703, 
provides  that  cities  may  sue  or  be  sued  in  ail 
courts  and  places. 

Appeal  from  district  court  Granite  county; 
Theo.  Brantly,  Judge. 

Application  for  mandamus  on  the  relation 
of  the  M.  &  J.  Kaiser  Water  Company 
against  the  city  of  Phllllpsbnrg  and  others. 
Judgment  for  plaintiff  agahist  defendant  dty 
of  Pblllipsburg,  and  it  appeals.     Affirmed. 

Appeal  from  a  Judgment  awarding  to  the 
plaintiff  (respondent  here)  a  writ  of  mandate 
requiring  the  defendant  (appellant  here)  to 
audit,  allow,  approve,  and  pay  the  bills  of 
the  plaintiff  water  company  for  water  fur- 
nished the  city  of  Philllpsburg  at  the  rate  of 
$112.50  per  annum  for  each  of  15  hydrants, 
and  at  tiie  rate  of  $100  per  annum  for  each 
of  4  more,  during  the  life  of  the  water  com- 
pany's franchise.  The  petition  for  the  writ 
of  mandate  avers  the  corporate  capacity  of 
the  plaintiff  water  company,  the  municipal 
Incorporation  of  the  defendant  the  city  of 
Pblllipsburg,  and  that  the  other  defendants 
are,  respectively,  the  mayor,  aldermen,  and 
clerk  of  said  city.  It  Is  then  averred  that  on 
January  5,  1883,  a  franchise  was  granted  by 
ordinance  to  Michael  and  John  Kaiser  to  lay 
pipes  through  the  streets  of  Philllpsburg,  and 
to  supply  the  city  and  its  inhabitants,  through 
them,  with  water  for  a  period  of  10  years; 
that  at  the  same  time  another  ordinance  was 
passed,  in  the  nature  of  a  contract  for  the 
supplying  of  the  city  with  water,  which  pro- 
Tided  as  follows:  "Now,  therefore.  In  con- 
sideration of  the  said  franchise,  and  of  the 
completion  and  maintenance  of  the  said  wa- 
ter system  according  to  contract  and  for  the 
further  consideration  of  one  hundred  twelve 
and  one-half  dollars  ($112.60)  per  annum  per 
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hydrant,  the  said  town  of  PhllUpsburg  hereby 
contracts  with  the  said  Michael  Kaiser  and 
John  Kaiser,  their  successors  and  assigns, 
for  the  use  of  fifteen  nonfreezlng,  double-dis- 
charge fire  hydrants,  to  be  supplied  to  said 
town  for  the  period  of  ten  years  from  the 
time  in  the  year  1893  that  said  water  system 
is  completed  and  said  hydrants  ready  for  use. 
Said  hydrants  to  be  always  Icept  In  worlslng 
order  by  said  Michael  and  John  Kaiser,  their 
successors  and  assigns,  and  to  be  always 
cliarged  with  water  in  quantity  and  pressure 
according  to  contract  of  said  Michael  and 
John  Kaiser  with  said  town.  Said  town  of 
PhllUpsburg  to  have  the  right  at  any  time 
during  said  period  of  ten  years  to  take  'any 
additional  number  of  fire  hydrants  at  the  an- 
nual rental  of  one  hundred  dollars  each.  Said 
fire  hydrants  to  be  placed  throughout  the 
town  of  Philllpsburg  as  directed  by  the  board 
of  aldermen,  and  not  to  be  used  for  any  pur- 
pose whatever  except  by  the  authorities  of 
the  town  of  PhllUpsburg."  It  is  then  aver- 
red that  the  M.  &  J.  Kaiser  Water  Company 
succeeded  to  the  franchise  and  other  rights  of 
Michael  and  John  Kaiser,  and  that  the  city 
of  PhllUpsburg  is  the  successor  of  the  town 
of  PhlUIpsburg;  that  under  the  said  ordinan- 
ces the  petitioner's  plant  was  installed  and 
operated  with  15  hydrants  untU  August  1, 
1895,  when  the  city  required  the  water  com- 
pany to  put  in  four  more  hydrants  as  pro- 
vided for  In  the  ordinance,  which  the  peti- 
tioner did  at  a  cost  of  about  $1,000;  that  the 
city  paid  the  petitioner  all  its  bills  presented 
monthly  thereafter  as  provided  for  in  the  or- 
dinance, until  the  presentation  of  the  bill  of 
October,  1897,  which  the  city  refused  to  pay 
so  far  as  it  Included  amounts  charged  for  the 
new  hydrants,  notice  having  been  theretofore 
served  by  the  city  upon  the  water  company 
that  on  and  after  October  1,  1897,  It  would 
discontinue  the  use  and  hiring  of  the  four  ad- 
ditional hydrants;  that  the  hydrants  are  val- 
ueless except  to  the  city  of  PhiUipsburg;  and 
that  the  water  system  is  kept  supplied,  and 
the  additional  hydrants  are  always  ready  for 
use.  The  city  Interposed  a  general  demurrer 
to  the  petitioner's  application.  A  special  de- 
murrer Was  Interposed  by  the  Individual  de- 
fendants. The  special  demurrer  was  sus- 
tained, but  the  general  demurrer  was  over- 
ruled. The  city  of  PhUUpsburg  elected  to 
stand  on  Its  demurrer.  Judgment  was  there- 
after entered  in  favor  of  the  petitioner  and 
against  the  city.  From  tliis  judgment  the  ap- 
peal is  taken. 

Durfee  &  Brown,  for  appellant.  W.  Ei. 
Moore  and  T.  J.  Walsh,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  1.  The 
city  of  PhUUpsburg  refuses  to  pay  the  bill 
of  the  water  company  for  the  four  additional 
hydrants  it  ordered  the  water  pompany  to 
put  In,  upon  the  ground  that,  under  the  clause 
of  the  contract  ordinance  which  Is  quoted  in 
the  statement  of  the  case,  when  the  city  or- 


dered additional  hydrants  It  entered  Into  a 
yearly  lease  with  the  water  company  to  hire 
such  additional  hydrants,  and  that,  having  an 
option  to  take  the  additional  hydrants,  it  also 
bad  the  option  to  stop 'the  hiring  at  the  end 
of  a  year,  at  the  election  of  the  city.  Relying 
upon  this  construction  of  the  contract,  the 
city  seeks  to  maintain  the  position  that  it 
elected  to  terminate  its  lease  of  the  four  addi- 
tional hydrants  it  had  ordered,  and  to  discon- 
tinue the  use  of  them,  at  the  end  of  the  sec- 
ond year's  lease,  after  paying  in  full  for  the 
same.  But  in  our  opinion  the  agreement  can- 
not receive  that  construction.  Following  the 
familiar  principle  that  courts  wlU  not  make 
an  agreement  for  persons,  but  wIU  get  at 
what  their  agreement  is,  we  wlU  look  to  the 
written  words  voluntarUy  employed  by  these 
parties,  and  to  the  effect  of  their  language. 
We  will  al-so  look  at  the  whole  of  the  ordi- 
nance constituting  the  ccntract,  giving  to  every 
clause,  and,  if  needs  be,  to  every  word  thereof, 
a  meaning,— all  with  a  purpose  to  so  construe 
the  contract  as  to  make  effectual  the  objects 
and  intentions  of  the  parties.  It  is  perfectly 
plain  that  for  the  15  hydrants  first  mentioned  - 
In  the  contract  the  city  was  to  pay  for  10 
years  from  the  time  in  the  year  1893  that  the 
water  system  was  completed  and  the  15  hy- 
drants were  ready  for  use.  As  to  this  there 
is  no  room  for  argument.  The  then  present 
needs  of  the  city,  and  the  apparent  certain  fu- 
ture needs  thereof,  Justified  the  agreement 
whereby  15  hydrants  should  be  taken,  and 
kept  suppUed  and  ready  for  use  for  10  years, 
at  an  annual  rental  of  $112.50  per  annum  per 
hydrant.  Doubtless  a  possible  decrease  of  the 
city's  population,  followed  by  requirements 
for  less  fire  protection,  was  not  considered 
of  sufficient  likelihood  for  the  city  to  reserve 
to  Itself  in.  the  contract  a  right  to  discontinue 
the  use  of  less  than  15  hydrants  for  the  fixed 
period  of  10  years^  But,  whatever  may  have 
moved  the  parties  in  respect  to  the  15  hy- 
drants, they  made  express  provision  for  in- 
creased needs,  if  they  should  occur,  by  that 
clause  of  the  contract  which  gave  to  the  city 
the  right  at  any  time  during  the  period  of  10 
years  for  which  the  15  hydrants  were  taken 
to  take  any  additional  number  of  hydrante 
at  an  annual  rental  of  $100  each.  Acting  upon 
this  clause  of  the  agreement,  and  presumably 
to  meet  tlie  necessities  of  the  municipality, 
the  city  took  the  4  additional  hydrants,  re- 
quiring the  water  company  to  put  them  In, 
which  it  did  at  an  expense  of  $1,000.  As  we 
Interpret  the  agreement,  the  city  had  no  right 
to  order  and  take  these  additional  hydrants 
upon  any  other  basis  than  tliat  upon  which  it 
took  the  first  15  hydrants,  except  in  so  far 
as  it  was  expressly  otherwise  provided  for  in 
the  ordinance  itself.  The  stipulated  annual 
rental  of  $100  for  each  additional  hydrant, 
which  was  $12.50  less  than  for  the  first  15, 
is  a  circumstance  tending  to  show  tliat  the 
meaning  of  the  parties  was  that  additional 
hydrants,  if  taken,  would  lie  kept  In  use  for 
a  substantial  period  of  time,  which  we  con- 
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(true  to  mean  for  as  many  yean  after  the  tak- 
ing as  there  might  be  left  to  ran  nnder  the 
10-year  period  fixed  for  taking  the  15  hy- 
drants. It  Is  reasonable  to  believe  that  gome 
period  of  time  was  In  the  minds  of  the  con- 
tracting parties,  during  which  the  city  would 
be  obliged  to  pay  for  the  additional  hydrants; 
but  we  find  nothing  in  the  language  used  to 
warrant  the  construction  that  the  period  con- 
templated was  1  year  only,  or  the  lease  a 
yearly  one,  snbject  to  termination  at  the  end 
of  that  time.  As  we  construe  the  contract, 
too,  the  obligation  rested  upon  the  water  com- 
pany to  keep  these  additional  hydrants  sup- 
plied, and  always  in  working  order,  charged 
with  water  in  quantity  and  pressure  accord- 
ing to  the  contract  with  the  town  made  by 
the  water  company's  predecessors,  Just  as  ful- 
ly as  it  devolved  upon  it  to  keep  the  15  hy- 
drants cliarged  and  ready.  In  other  words, 
we  are  satisfied  that  the  obligations  of  the 
contract  imposed  upon  the  water  company  In 
respect  to  the  15  hydrants  for  10  years  rested 
npon  the  company  equally,  as  related  to  all 
additional  hydrants  for  the  years  they  had  to 
be  supplied,  while,  on  the  other  hand,  the  cor- 
relative duty  lay  upon  the  city  to  pay  for  the 
additional  hydrants  in  the  same  manner  and 
from  the  time  they  were  taken  until  the  lapse 
of  the  same  period  provided  for  in  relation  to 
the  15  hydrants.  This  constniction  insures 
for  the  cityiB  water  supply  to  meet  its  growth, 
and  avoids  the  very  unreasonable  view  that 
either  party  can  refuse  to  perform  or  revoke 
withont  Just  cause.  As  we  regard  it,  the 
dause  pertaining  to  additional  hydrants,  and 
stipulating  for  an  annual  rental  therefor,  was 
Inserted,  not  to  abbreviate  the  period  of  the 
contract's  duration,  which  is  10  years  from 
the  date  that  the  15  hydrants  were  ready  for 
use,  and  is  for  as  many  years'  use  of  the  addi- 
tional hydrants  as  there  may  l>e  between  the 
date  of  tbeir  taking  and  the  time  that  the  10 
years  will  expire  since  the  taking  of  the  15 
hydrants,  but  was  to  secnre  to  the  city  an 
adequate  water  supply  to  meet  its  possible 
future  necessities,  and  to  make  certain  that 
such  supply  would  be  furnished  at  a  reason- 
ably and  fixed  price  per  hydrant  The  par- 
ticular obIlg.itions  resting  upon  the  parties  in 
case  additional  hydrants  should  be  taken, 
though  not  set  forth  in  express  terms,  must 
be  ascertained  by  reference  to  that  part  of 
the  provision  of  the  contract  governing  the  15 
hydrants.  We  tiave  therefore  read  all  the 
provisions  together,  and  concluded  that  the  10- 
year  clause  and  those  parts  of  the  provision 
which  require  the  supply  to  be  furnished  un- 
der certain  pressure,  and  to  be  kept  in  work- 
ing order,  cannot  be  disassociated  from  the 
clause  authorizing  additional  hydrants,  but  is 
to  be  construed  with  it. 

2.  The  next  contention  of  the  city  is  that 
the  water  company  having  a  plain,  speedy, 
and  adequate  remedy  at  law,  under  section 
4703  of  the  Political  Code,  mandamus  will 
not  lie.  Section  4708  provides,  in  part,  that 
every  dty  organized  under  tide  8  of  the  Po> 


Iltical  Code,  relating  to  dtlea  and  towns, 
inay  sue  and  be  sued  In-  all  courts  and  places, 
and  In  all  proceedings  whatever,  and  has  sucli 
other  powers  as  are  Incident  to  municipal  cor- 
porations, not  inconsistent  with  the  laws  at 
the  United  States  or  of  the  state.  The  rale 
established  by  section  4703  was  In  force,  how- 
ever, at  the  time  of  the  decision  of  this  court 
in  State  v.  Cltiy  of  Qreat  Falls,  10  Mont.  518, 
49  Pac.  15.  In  that  case  the  court  was  obliged 
to  pass  directly  npon  tbe  question  whether  or 
not  mandamus  will  lie  to  compel  a  city  to 
perform  a  duty  Imposed  upon  it  by  law,— to 
audit  and  allow  proper  bills  it  owes  under  the 
terms  of  a  contract  for  a  water  supply,  and  to 
issue  Its  warrant  for  the  payment  of  the  bills. 
It  was  held  mandamus  was  a  proper  remedy. 
We  cannot  distinguish  this  case  from  that  It 
Is  true,  as  appears  by  the  record,  no  demur- 
rer was  interposed  In  the  Great  Falls  Case; 
but  the  question  of  the  sufficiency  of  the  peti- 
tion was  raised  by  an  objection  to  the  Intro- 
duction of  any  evidence  on  the  ground  that  no 
cause  of  action  for  a  writ  of  mandamus  was 
pleaded.  We  will  not  depart  from  the  rale 
there  announced,  in  this  case,  where  the 
facts  are  so  very  similar.  This  disposes  of 
the  only  questions  relied  on  In  argument  and 
brief.  Judgment  affirmed.  Remittitur  forth- 
with.   Affirmed. 

PIGOTT,  J.  I  concur  with  HUNT,  J.,  in 
his  Interpretation  of  the  contract  and  in  the 
conclusion  stated  in  the  first  paragraph  of  the 
foregoing  opinion.  In  holding  that  mandamus 
Is  a  proper  remedy,  the  second  paragraph  of 
the  opinion  follows  State  v.  City  of  Oreat 
Falls,  10  Mont  618,  49  Paa  16.  I  doubt  tbe 
correctness  of  that  decision  in  the  respect 
mentioned,  but  "stare  decisis  et  noa  quiets 
movere." 

BBANTLY,  0.  J.,  disqualified. 


(23  Mont.  23) 

PATTEN  V.  HTDR 

(Supreme  Court  of  Montana.    June  S,  1809.) 

NEW  TRIALr-SETTINQ  ASIDB  VBRDICT— 
SPECIFICATIONS. 

1.  The  supreme  court  will  not  disturb  the  ac- 
tion of  a  trial  judge  In  setting  aside  a  verdict, 
where  he  is  satisfied  that  it  Is  not  warranted 
by  the  evidence. 

2.  Specifications  are  sufficient  to  point  out  the 
particulars  in  which  evideDce  is  claimed  to  be 
Insufllcient  to  justify  a  verdict  which  give  the 
onpoaite  party  notice,  and  advise  the  court  in 
plain  language  of  the  matters  that  would  be 
urged  on  the  hearing. 

Appeal  from  district  court,  Oranlte  conn^; 
Theo.  Brantly,  Judge. 

Action  by  James  Patten  against  Joseph  A. 
Hyde.  There  was  a  verdict  for  plaintiff. 
From  an  order  granting  defendant  a  new 
trial,  plaintiff  appealed.    Affirmed. 

Rodgers  &  Rodgers,  for  appellant  W.  IL 
Moore,  for  respondent 

PER  CURIAM.  PlainUff  (appellant)  snei 
the  defendant  (respondent)  for  1750^  together 
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frith  Interest,  alleged  to  be  due  him  ax>on  a 
rescission  of  a  sale  of  certain  banking  in- 
terests by  the  defendant  to  plaintiff  and  otli- 
ers.  Plaintiff's  complaint  alleges  that  on  the 
4th  day  of  April,  1893,  the  plaintiff  and  one 
Freyschlag  and  one  Reins  bought,  and  the  de- 
fendant sold  to  them,  a  two-flfths  interest  in 
and  to  the  capital  stock  of  the  First  National 
Bank  of  Phillipsburg,  and  in  and  to  the  bank- 
ing firm  of  Hyde,  Freyschlag  &  Co.,  and  la 
and  to  the  Joseph  A.  Hyde  Banking  Company, 
each  of  said  persons  agreeing  to  buy  and  to 
take  for  himself  a  one-third  of  said  two- 
fifths  interest;  that  In  consideration  of  said 
sale  the  said  parties  agreed  to  pay  to  the  said 
defendant  the  sum  of  $52,250,  and  did  pay 
him  $2,250  in  cash,  and  gave  him  their  prom- 
issory note  for  the  sum  of  ?50,000,  payable  on 
April  4,  18»4;  that  afterwards,  on  the  28th 
day  of  July,  1884,  it  was  mutually  agreed  be- 
tween said  defendant  and  the  said  plalntift, 
Freyschlag,  and  Reins  that  the  said  sale 
should  be  rescinded,  and  that  the  said  defend- 
ant should  return  to  them  for  cancellation 
the  $60,000  note,  and  should  repay  to  each  of 
said  pofions  his  proportionate  share  of  said 
$2,250  which  had  theretofore  been  paid;  that 
thereupon  the  plaintiff,  Freysdilag,  and  Reins 
relUiquished  all  their  claim  to  said  banking 
Interest,  and  Hyde  became  the  owner  thereof; 
that  Hyde  released  to  the  plaintiff  and  to 
Freyschlag  and  Reins  the  $50,000  note  for 
cancellation,  but  refused  to  pay  to  the  plain- 
tiff his  proportionate  share  of  said  $2,250. 
The  answer  denies  that  defendant  ever 
agreed  with  plaintiff,  Freyschlag,  and  Reins, 
or  either  of  them,  that  upon  the  resumption 
of  the  ownership  of  the  two-flfths  interest  In 
the  banking  institutions  he  would  repay  to 
plaintiff,  or  to  each  of  said  persons,  or  to  ei- 
ther or  any  of  them,  his  proportionate  share, 
or  any  share,  of  the  $2,250,  as  alleged  in  the 
complaint,  or  at  all;  and  denies  that  there 
was  any  agreement  whatever  that  all  or  every 
person  a  party  to  the  said  contract,  as  al- 
leged, should  be  placed  in  exactly  the  same 
position  in  relation  to  the  said  $2,250,  or  that 
there  should  be  any  change  of  position  at  all 
of  any  of  said  parties  with  reference  to  the 
said  sum,  by  reason  of  said  rescission 'of  the 
contract.  The  defendant  alleges  that  at  the 
time  of  the  rescission,  as  alleged  In  plaintiff's 
complaint,  it  was  agreed  between  plaintiff, 
Freyschlag,  and  Reins,  and  defendant  that, 
In  consideration  of  the  rescission  of  the  con- 
tract by  defendant,  he  (defendant)  should  re- 
tain the  said  $2,250,  and  that  no  part  of  said 
sum  should  be  repaid  to  plaintiff,  Freyschlag, 
or  Reins,  or  either  of  them,  but  that  the  re- 
turn and  cancellation  of  the  said  note  for  $50,- 
000  was  the  only  consideration  that  the  said 
plaintiff,  Freyschlag,  and  Reins,  or  either  of 
them,  was  to  receive  for  said  rescission  of 
said  contract.  The  cause  was  tried  before  a 
Jury,  and  a  verdict  rendered  in  favw  of  the 
pinintiff  for  the  full  amount  sued  for,  and 
judgment  was  entered  thereon.  Defendant 
moved  for  a  new  trial,  which  motion  was 


granted.     Plaiutiff,  Patten,  appeals  from  the 
order  granting  a  new  trial. 

The  district  cburt  granted  a  new  trial  on 
the  grounds  that  under  the  allegations  of  the 
complaint  the  contract  sued  on  was  a  Joint 
one,  while  the  evidence  showed  that,  if  .any 
contract  at  all  was  made  between  the  plain- 
tiff and  the  defendant,  it  was  several  and 
separate,  wherefore  there  was  such  a  vari- 
ance between  the  pleadings  and  the  proof 
that  defendant's  motion  for  a  nonsuit  ought 
to  have  been  granted  during  the  course  of  the 
trial,  and  because  the  evidence  was  insuf- 
ficient to  Justify  the  verdict  The  question 
of  whether  or  not  there  was  a  variance  be- 
tween the  allegations  of  the  pleadings  and 
the  proof  which  was  material  under  the  Code 
of  Civil  Procedure  (sections  770-772)  need  not 
be  decided,  for  the  plaintiff  may  amend  be- 
fore the  case  is  tried  again.  We  have  ex- 
amined the  testimony  ccmtalned  in  the  record, 
and  find  no  good  reason  for  disturbing  the 
action  of  the  district  court  in  granting  a  new 
trial  upon  the  ground  that  the  evidence  Is  in- 
sufficient to  Justify  the  verdict  It  is  thor- 
oughly well  settled  that  If  a  Judge  before 
whom  a  case  is  tried  is  satisfied  that  a  ver- 
dict Is  not  warranted  by  the  evidence  he 
should  set  it  aside  upon  proper  motion.  In 
re  Carriger's  Estate,  104  Cal.  81,  37  Fac.  785; 
Ray  V.  Owan,  18  Mont  259,  44  Pac.  821;  Mc- 
Cauley  v.  Tyler,  11  Mont  51,  27  Pac.  391; 
Murray  v.  Hqinze,  17  Mont  353,  42  Pac.  1057, 
and  43  Pac.  714;  Menard  v.  Railway  Co„  22 
Mont  — ,  56  Pac.  592;  Jones  v.  Sanders,  103 
Cal.  678,  37  Pac.  649;  Warner  v.  Cleaning 
Works,  105  Cal.  409,  38  Pac.  9150.  We  think 
that  the  specifications  are  sufficient  to  point 
out  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufficient  to  Justify  the  ver- 
dict. They  are  not  as  explicit  in  form  as 
they  might  have  been  if  they  had  strictly  fol- 
lowed the  rule  approved  of  In  Bank  v.  Rob- 
erts, 9  Mont  323,  23  Pac.  718,  and  Strasburger 
V.  Beecher,  20  Mont  143,  49  Pac.  740;  but 
they  certainly  gave  the  plamtlff  notice,  and 
advised  the  court  in  plain  language  of  the 
matters  that  would  be  urged  on  the  bearing 
of  the  motion.  Harnett  v.  Railroad  Co.,  7S 
Cal.  81,  20  Pac.  154.  The  order  granting  a 
new  trial  is  affirmed.  Remittitur  forthwith. 
Affirmed. 


BBANTLT,  C.  J.,  disqualified. 


In  re  PLUMB. 


(23  Mont.  41) 


(Supreme  Court  of  Montana.     June  6,   1809.) 

NEW  TRIAL— STATEMENT  ON  MOTION  POH 
NEW  TRIAL— DELAY— MANDAMUS. 
CoJe  Civ.  Proc.  §  1157,  and  Sup.  Ct.  Rule 
4,  subd.  14  (44  Pac.  vl.),  providing  that  where 
the  judge  refuses  to  settle  a  proposed  statement 
to  be  used  on  motion  for  a  new  trial  in  accord- 
ance with  the  facts  the  party  aggrieved  may  ap- 
ply to  the  supreme  court  for  leave  to  prove  such 
statement  before  a  referee,  or  by  deposition,  dues 
not  apply  to  a  refusal  to  settle  the  statement  be- 
cause uf  unrea.sonable  delay,  as  the  remedy  in 
that  case  is  by  mandamus. 
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On  the  application  of  D.  J.  Plume  for  leare 
to  prove  exceptions.    Application  dlamiased. 

H.  G.  Swaney,  for  petitioner. 

PER  CURIAM.  Original  proceeding.  The 
petitioner  makes  applicaUon  to  tills  court  for 
leave  to  prove  before  a  referee,  or  by  deposi- 
tion, the  facts  In  relation  to  a  statement  of 
the  case  on  motion  for  a  new  trial.  The  appli- 
cation is  made  under  section  1157  of  the  Code 
of  Civil  Procedure  and  subdivision  14  of  rule 
4  of  this  court  (44  Pac.  vl.).  The  petition  dis- 
closes that  a  Judgment  of  nonsuit  was  en- 
tered against  the  plaintiff  (petitioner)  on  the 
15th  day  of  February,  1898;  that  thereafter 
plaintiff  duly  filed  and  served  a  notice  of  his 
Intention  to  move  for  a  new  trial  of  the  cause; 
that  subseqaently  he  served  a  draft  of  his 
proposed  statement  of  the  case,  to  which  de- 
fendant proposed  amendments;  that  the 
plaintiff,  not  adopting  the  amendments,  deliv- 
ered the  proposed  statement  and  amendments 
to  the  clerli  for  the  judge.  In  accordance  with 
the  provisions  of  subdivision  3  of  section  1173 
of  the  Code  of  Civil  Procedure;  that  on  the 
2d  day  of  May,  1899,  the  proposed  statement, 
with  the  amendment,  was  presented  to  the 
Judge,  and  that  on  May  13,  1899,  an  order 
was  entered  refusing  to  setOe  the  statement, 
upon  the  ground  that  unreasonable  time  had 
elapsed  since  the  statement  was  presented  to 
the  clerk  of  the  court,  to  the  making  of  which 
order  the  plaintiff  excepted.  Neither  section 
1157  nor  the  rule  of  this  court  above  referred 
to  is  applicable  to  this  proceeding,  for  the  sec- 
tion and  the  rule  have  in  contemplation  those 
instances  only  where  the  Judge,  wlille  willing 
to  settle  a  statement  or  bill,  refuses  to  allow 
an  exception  in  accordance  with  what  the 
party  aggrieved  claims  are  the  facts.  Neither 
has  reference  to  the  action  of  the  Judge  In 
refusing  to  settle  any  bill  or  statement  what- 
ever upon  the  ground  of  unreasonable  delay 
In  seeking  settlement  The  petitioner  has 
mistaken  his  remedy.  If  the  Judge  or  court 
below  abused  his  or  }ts  discretion  in  making 
the  onler  by  which  a  settlement  was  refused, 
mandamus  will  lie;  or,  since  the  order  was 
made  after  final  Judgment,  the  tedious  rem- 
edy by  appeal  from  that  order  might,  per- 
haps, be  resorted  to.  It  Is  well  established,  at 
least  that  mandamus,  being  speedy  as  well  as 
plain  and  adequate,  Is  an  efl9cient  remedy  In 
such  case.  Careaga  v.  Fernald,  66  Cal.  351,  5 
Pac.  615;  Brown  v.  Prewett  94  Cal.  502,  29 
Pac.  951;  Fiagg  v.  Puterbaugh,  98  Cal.  134, 
32  Pac.  863;  People  v.  Bltancourt  74  Cal.  188, 
15  Pac.  744;  People  v.  Lee,  14  Oal.  510;  Hicks 
V.  Hasten,  101  Cal.  651,  36  Pac.  130;  Hayne, 
New  Trials  &  App.  §  146,  subd.  2,  pp.  404-410; 
Id.  i  155,  subds.  1,  2,  pp.  450-457.  In  Ayotte 
V.  Thomas,  20  Mont  223,  50  Pac.  553,  the  rec- 
ord showed  that  the  Judge  below  simply  de- 
clined, without  entering  any  order  to  that  ef- 
fect to  settle  the  statement  for  the  reason 
that  it  was  not  served  in  time,  and  the  opin- 
ion does  not  disclose  that  the  refusal  was 
made  after  a  final  Judgment    We  do  not  de- 


cide whether  in  the  matter  now  before  us  an 
appeal  lies  from  the  order  refusing  to  settle 
the  statement,  nor  do  we  think  that  the  Ay- 
otte Case  is  an  authority  either  for  or  against 
the  existence  of  the  right  to  appeal  from  such 
an  order  aa  the  one  attempted  to  be  presented 
In  the  proceeding  before  us.  If  appeal  Is  g 
proper  remedy,  it  is  not  as  is  mandamus, 
speedy.  The  motion  of  the  petitioner  is  de- 
nied, and  the  application  is  dismissed.  Dis- 
missed. 

(U  Utah,  470) 
NORTON  T,  TUFTS  et  al. 
(Supreme  Court  of  Utah.    May  25,  1899.) 

MARITAl.  SEPARATtON  —  ADULTKRY— DOWHR 
RIGHTS  OP  WIFB— RB-BSTABLilSHMBNT  OF 
DOWER  — HOW  WAIVED  OR  PORPBITED — 
WIDOW'S  CI^IM  OP  DOWBR— BSTOPPKL  IN 
PAIS— REQUISITES. 

1.  A  marital  separation  by  mutual  agreement 
even  if  followed  by  adultery,  was  not  sufflcient 
to  disendow  the  wife,  under  13  Edw.  I.,  until  the 
husband,  by  offering  to  take  her  back,  had  with- 
drawn from  the  contract  of  separation,  and  the 
wife  had  thereapon  refused  such  offer. 

2.  The  right  of  dower  in  Utah  was  abolished 
in  1872,  and  remained  so  abolished  until  re-es- 
tablished by  the  Edmunds-Tucker  act  in  March. 
1887;  and  thereafter  dower  conld  only  be  waived 
or  forfeited  as  in  said  act  provided. 

3.  A  widow  may  by  mere  silence  estop  herself 
in  pais  from  claiming  dower  in  her  husband's  es- 
tate. But,  where  a  concealment  by  silence  is 
relied  upon  for  estoppel,  the  party  against  whom 
estoppel  is  claimed  mast  have  knowledge  of  the 
facts  and  of  the  action  about  to  be  taken. 

(S.vlhibn8  by  the  C^ourt.) 

Appeal  from  district  court  Salt  Lake  coun- 
ty;  A.  G.  Norrell,  Judge. 

Action  by  George  R.  Norton  against  Jennie 
Tufts  and  others.  From  that  part  of  the  Judg- 
ment denying  certain  relief  asked,  plaintiff 
appeals.    Affirmed. 

Stephens  &  Smith,  for  appellant  Brown  & 
Henderson   and  E.  S.  Ferry,  for  respondents. 

ROLAPP,  District  Judge.  The  defendant 
EUeanor  B.  Wlckel,  otherwise  known  as  Elea- 
nor B.  Tufts,  was  duly  -married  to  the  defend- 
ant Blbridge  Tufts  in  1869,  and  they  lived  to- 
gether as  husband  and  wife  until  1870,  when, 
by  mutual  agreement  between  the  parties, 
evidenced  by  articles  of  separation  signed  by 
them  in  the  presence  of  an  officer  of  the  Mor- 
mon Church,  they  obtained  what  was'  called 
a  "church  divorce,"  which  each  party  believed 
to  be  valid  and  binding  upon  them.  Some 
time  after  entering  •  into  this  agreement  the 
defendant  Elbrldge  Tufts  married  one  Eliza 
Tanner,  and  had  one  child  by  her.  The  said 
ESlza  Tanner  '  died,  and  thereafter  Blbridge 
Tufts  married  one  Ann  Lawrence,  who  also 
died  while  living  with  him  as  a  husband;  and 
thereafter,  in  1885,  he  married  the  defendant 
Jennie  Tufts,  with  whom  he  lived  until  bis 
death.  In  1895.  Shortly  after  the  agreement 
for  sepamtlon  had  been  signed  by  the  defend- 
ants Elbrldge  Tufts  and  Eleanor  B.  Wlckel, 
and  prior  to  the  marriage  ceremony  between 
Elbrldge  Tufts  and  Eliza  Tanner,  the  defend- 
ant Eleanor  B.  Wlckel,  or  Tufts,  also  married 
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another  person  (one  John  Wlckel),  with  whom 
she  lived  about  21  years,  and  bad  one  child 
by  him.  Some  short  time  prior  to  July  7, 
1891,  the  defendant  Eleanor  B.  Wickel  was 
informed  that  the  church  dirorce  was  illegal; 
and  on  July  25,  1891,  she  commenced  an  ac- 
tion for  divorce  against  the  defendant  El- 
bridge  Tufts,  and  from  thence  on  she  ceased 
to  live  or  cohabit  with  John  Wickel.  The  di- 
vorce proceedings  were  still  pending  in  1895, 
when  Elbridge  Tufts  died.  On  December  4, 
1891,  the  defendant  Elbridge  Tufts  and  Jen- 
nie Tufts  executed  to  the  plaintiff  a  promis- 
sory note  for  $6,000,  due  one  year  after  date, 
and  secured  the  same  by  a  mortgage  upon 
certain  premises  in  Salt  Lake  City,  all  of 
which  had  been  acquired  by  Elbridge  Tufts 
subsequent  to  March,  1887.  The  plaintiff  did 
not  know  of  the  existence  of  Meahor  B.  Wick- 
el, or  of  her  claim  to  be  the  wife  of  Elbridge 
Tufts,  until  after  he  had  loaned  the  money 
evidenced  by  said  note  and  mortgage.  In 
July,  1893,  the  defendant  Elbridge  Tufts  con- 
veyed all  of  the  mortgaged  premises  to  the 
defendant  Jennie  Tufts,  and  the  defendant 
Elbridge  Tufts  having  died  In  April,  1S9.'>,  the 
defendant  Fisher  S.  Harris  was  appointed  ad- 
ministrator of  his  estate;  and,  the  plaintifT's 
mortgage  loan  not  being  paid,  he  commenced 
this  action  in  foreclosure  in  June,  1896.  and 
all  of  the  defehdants  defaulted,  except  Elea- 
nor B.  Wickel,  who  filed  an  answer  setting 
forth  substantially  the  foregoing  facts.  A 
hearing  was  had,  and  a  Judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  de- 
fondant  Jennie  Tufts  for  ?6,832;  decreeing, 
also,  that  all  of  the  defendants  excepting  Elea- 
nor B.  Wickel  be  foreclosed  of  all  their  inter- 
est In  the  premises,  and  that  the  defendant 
Eleanor  B.  Wickel  was  the  lawful  wife  of 
Elbridge  Tufts  at  the  time  of  his  death,  and 
as  such  Is  entitled  to  a  dower  Interest  in  said 
mortgaged  premises,  unaffected  by  said  mort- 
gage. The  plaintiff  appeals  to  this  court  from 
the  latter  portion  of  that  judgment  and  de- 
cree, and  relies  upon  two  grounds  for  a  re- 
versal: First,  that  Eleanor  B.  Wickel  com- 
mitted adultery,  and  therefore  comes  within 
the  provisions  of  13  Edw.  I.,  which  it  Is  claim- 
ed has  become  Incorporated  Into  the  common 
law  of  this  state,  and  which  denies  dower  to 
a  wife  who  has  voluntarily  left  the  domicile 
of  her  husband  and  committed  adultery;  and, 
second,  that  by  her  acts,  as  admitted  in  her 
answer,  she  is  estopped  from  claiming  dower 
as  against  this  plaintiff. 

As  to  the  flrst  ground  relied  upon  by  the 
appellant,  we  are  of  the  opinion  that  it  is  not 
tenable,  because,  even  if  the  statute  of  13 
Edw.  I.  had  in  1870  become  incorporated  in- 
to the  common  law  of  this  state,  yet,  for  two 
reasons,  that  act  could  have  no  application  in 
this  case:  First,  because,  under  the  provisions 
of  that  act,  a  separation  which  was  the  result 
of  a  mutual  agreement  of  the  parties,  even  If 
followed  by  adultery,  was  never  sufficient  to 
disendow  the  wife,— at  all  events,  not  until 
the  husband,  by  an  offer  to  take  her  back. 


had  withdrawn  from  the  contract  to  sepalrate, 
and  such  offer  had  been  refused  by  the  wife. 
(Scrlb.  Dower,  p.  517  et  seq.);  and,  second, 
because  the  only  right  of  dower  was  abolish- 
ed in  Utah  in  1872,  and  was  not  re-establish- 
ed until  It  became  a  statutory  right  by  the 
provisions  of  the  Ekimunds-Tucker  act,  which 
became  effective  in  March,  1887.  That  stat- 
ute provided  the  ohly  two  methods  by  which 
dower  could  be  waived  or  forfeited,  to  wit. 
either  by  the  wife  lawfully  releasing  her  right 
to  dower,  or,  when  a  divorce  had  been  grant- 
ed, dissolving  the  marriage  contract  for  the 
misconduct  of  the  wife.  But  elopement  fol- 
lowed by  adultery  was  not  named  in  such  stat- 
ute as  a  means  by  which  a  wife  should  forfeit 
her  right  of  dower.  1  Comp.  Laws  Utah  1888. 
p.  119  et  seq.  Whatever  dower  rights  the 
defendant  Eleanor  B.  Wickel  claims  must 
have  had  their  Inception  in  whatever  condi- 
tions existed  between  the  parties  at  the  time 
the  Edmunds-Tucker  act  became  effective,  in 
March,  1887.  It  is  not  necessary  for  us  to  de- 
cide whether  the  legal  wife  had  dower  right 
in  all  the  property  possessed  at  that  time  by 
her  husband  in  fee  simple,  because  the  rec- 
ord shows  that  all  the  property  involved  in 
this  ease  was  acquired  by  the  defendant  El- 
bridge Tufts  subsequent  to  March,  1887.  It 
Is  clear  that  whoever  was  the  legal  wife  of 
Elbridge  Tufts  at  that  time,  and  survived  him 
as  his  undivorced  wife,  by  section  18  of  tbg 
Edmunds-Tucker  act  became  upon  bis  death 
"endowed  of  a  third  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  or  in- 
heritance at  any  time  during  the  marriage," 
and  such  endowment  could  be  defeated  only 
by  proof  that  the  wife  had  "lawfully  released 
her  right  thereto."  That  Eleanor  B.  Wickel 
was  the  lawful  wife  of  Elbridge  Tufts  In  1887 
is  absolutely  clear,  and  the  pendency  of  di- 
vorce proceedings  between  the  parties  at  the 
time  of  the  husband's  death  establishes  the 
fact  that  that  marriage  contract  was  not  dis- 
solved, either  for  the  misconduct  of  the  wife, 
or  for  any  other  reason. 

It  is  not  claimed  that  Eleanor  B.  Wickel  ex- 
pressly released  her  right  of  dower  at  any 
time,  but  the  appellant  contends  that  the  acts 
of  the  defendant  Eleanor  B.  Wickel  set  forth 
in  the  record  in  this  case  constitute  an  es- 
toppel in  pals,  which  prevents  her  from  claim- 
ing dower  as  against  this  mortgagee.  The 
only  acts  charged  against  her  are  that  she 
permitted  her  husband  to  live  with  another 
woman,  with  whom  he  had  publicly  entered 
into  a  pretended  marriage  relation,  and  that 
she,  while  living  with  another  man  in  ap- 
parent marital  relations,  might  have  misled 
others.  That  a  widow  may  estop  herself  In 
pais  from  claiming  dower  in  her  husband's 
estate  cannot  be  questioned,  and  such  estop- 
pel may,  of  course,  be  created  by  mere  si- 
lence. But  the  very  requisites  to  constitute 
an  estoppel  in  pais,  where  a  concealment  of 
facts  by  silence  Is  relied  upon.  Is  that  the 
party  against  whom  the  estoppel  is  claimed 
must  have  knowledge  of  the  facts,  and  of  the 
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action  about  to  be  taken.  Railroad  Co.  v. 
Rodel,  8$>  Ind.  128.  And  the  concealment 
must  have  been  practiced  with  the  Intention 
that  it  should  be  acted  upon,  or  there  must 
tiaye  been  such  negligence,  amounting  to  a 
breach  of  duty,  as  -would  supply  the  place  of 
Intent.  Bank  v.  Stowell,  123  Mass.  196.  In 
this  case  It  appears  that,  prior  to  the  time  the 
plaintiff  took  this  mortgage,  Eleanor  B. 
Wickel  had  commenced  divorce  proceedings 
against  her  husband  in  the  proper  courts  in 
this  state;  and  it  is  not  claimed  that  she  had 
any  knowledge  either  of  the  plaintiff's  pur- 
pose to  loan  her  husband  money,  or  of  the 
fact  that  the  latter  executed  the  mortgage 
sought  to  be  foreclosed,  so  that  she  was  never 
able  to  advise  plaintiff  of  her  claim  during 
any  time  that  such  information  would  have 
been  of  benefit  to  her.  We  do  not  understand 
that  mere  silence,  under  such  circumstances, 
would  amount  to  an  estoppel,  because,  while 
probably  it  would  have  been  her  duty  to 
speak,  and  make  known  her  claim,  bad  she 
been  advised  that  her  husband  was  about  to 
make  the  mortgage  in  question,  yet  prior  to 
such  proposed  action  she  could  not  reasonably 
apprehend  that  her  husband,  after  being  made 
acquainted,  through  the  divorce  proceedings, 
with  the  fact  that  she  claimed  to  be  his  wife, 
would  execute  a  mortgage  to  the  plaintiff  or 
any  other  person,  and  permit  a  woman  having 
no  Interest  in  the  property  to  assume  to  sign 
such  document  for  the  apparent  purpose  of  re- 
leasing dower.  If  the  plaintiff  in  this  case 
was  misled,  it  was  through  the  wrongs  of  Bl- 
bridge  Tufts,  and  not  through  any  negli- 
gence or  fault  of  the  defendant  Eleanor  B. 
Wickel.  We  see  no  error  in  the  record,  and 
the  judgment  of  the  lower  court  Is  affirmed, 
with  costs. 

BARiTCH,  •C.  J.,  and  BASKIN,  J.,  concur. 

(19  L'tab,  481) 

LEES  V.  FREEMAN  et  al. 

(Supreme  Court  of  Utah.     May  25.  1800.) 

PRACTICIJ— MODIFICATION   OP   BRRONBOUS 
JUDGMENT— WHEN  NOT  ALLOWED. 

Where  applicatiou  was  made  February  19, 
1898,  under  section  3256,  Comp.  Laws  Utah 
1888,  a«  amended,  to  modify  a  judgment  entered 
July  12,  1897,  but  the  order  modifying  the  judg- 
ment was  not  entered  until  September  l2,  1898, 
the  term  at  which  the  judgmrnt  was  entered 
having  ended  on  the  second  Monday  in  Sejitem- 
ber,  1897,  the  court  had  no  jurisdiction  over  the 
subject-matter,  and  his  action  in  modifying  the 
judgment  was  illegal,  as  relief  could  only  be 
granted  upon  application  made  within  a  reason- 
able time,  not  exceeding  six  months  after  the  ad- 
journment of  the  term.i 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Fourth  district; 
W.  N.  Dusenberry,  Judge. 

Action  by  John  Lees  against  3.  3.  Freeman 
and  another.    Judgment  for  plaintiff.    From 


1  Elliott  V.  Ba.stian,  40  Pac.  71.1.  11  Utah, 
452;  Benson  v.  Anderson,  47  Pac.  142,  14  Utah, 
334;  Blyth  &  Fargo  Co.  v.  Swcnson,  49  I'ac. 
la^l,  15  Utah,  36U;  FUher  v.  Emerson,  50  Pac. 
619,  15  Utah,  517. 


an  order  modifying  the  same,   he  appeals. 
Reversed. 

In  this  case  trial  was  had  before  the  court 
on  April  12,  1897.  The  court  took  the  case 
under  advisement,  and  on  the  12th  day  of 
July,  1897,  the  clerk  of  saUl  court  entered  In 
his  minutes  on  the  record  In  a  case  entitled 
"John  Lees,  Plaintiff,  v.  J.  J.  Freeman,  De- 
fendant," as  follows:  ''This  cause  heretofore 
heard  and  taken  under  advisement,  the  court 
now  being  fully  advised,  renders  its  judg- 
ment and  findings  for  the  plaintiff  and  against 
the  defendant  in  the  sum  of  $456.71,  and  costs 
of  suit,  or  a  return  of  the  sheep  in  question, 
and  that  findings  and  decree  in  accordance 
therewith  be  signed  and  filed.  [Signed] 
Warren  N.  Dusenberry,  Judge."  Thereafter, 
on  August  5,  1897,  findings  of  fact  and  con- 
clusions of  law  were  filed  and  entered,  award- 
ing judgment  against  defendants,  J.  J.  Free- 
man and  I.  E.  Freeman,  for  the  sum  of  $485.- 
59,  and  interest  and  costs.  On  February  18, 
1898,.  defendant  I.  E.  Fceeman  filed  his  veri- 
fied petition  entitled  in  the  case  to  modify  and 
correct  said  judgment  according  to  the  facts, 
on  the  ground  that  the  court  rendered  judg- 
ment against  J.  J.  Freeman  alone,  and  in  fa- 
vor of  I.  E.  Freeman  of  no  cause  of  action; 
that  the  attorney  for  the  plaintiff  willfully, 
knowingly,  and  fraudulently  prepared  false 
findings  and  decree  therein,  wherein  it  was 
made  to  appear  that  judgment  bad  been  ren- 
dered against  both  J.  J.  Freeman  and  I.  E. 
Freeman;  that  said  attorney  corruptly  pro- 
cured the  signature  of  the  judge  to  said  find- 
ings, whereby  there  was  entered  a  judgment 
against  the  petitioner,  I.  E.  Freeman,  and  J. 
J.  Freeman,  for  the  sum  of  $500,  to  his  ir- 
reparable injury;  and  that  said  I.  E.  Free- 
man was  temporarily  out  of  the  state  during 
said  period,  and  neither  he  nor  his  attorney 
knew  anything  of  said  judgment  until  Feb- 
ruary 11, 18C8,  and  no  notice  of  said  judgment 
was  served  on  said  petitioner,  I.  E.  Freeman, 
or  his  attorney,  at  any  time.  The  petitioner 
prays  for  a  modification  of  said  judgment  to 
the  extent  of  releasing  him  therefrom,  and 
that  tbe  judgment  as  made  on  July  12,  1897, 
be  entered  of  record,  and  the  findings  and  de- 
cree filed  August  5,  1897,  be  set  aside.  On 
September  12,  18.18,  the  court  found  and  made 
the  following  order:  "That  the  actual  find- 
ings of  this  court  after  tbe  trial,  and  as  an- 
nounced from  the  bench,  were  In  favor  of  the 
defendant  L  E.  Freeman,  no  cause  of  action; 
that  the  court  Inadvertently,  and  without  the 
knowledge  or  consent  of  the  defendant  pe- 
titioner, and  against  the  well-known  and 
avowed  findings  of  the  court,  signed  findings 
and  decree  whereby  judgment  was  erroneous- 
ly and  unjustly  rendered  against  I.  E.  Free- 
man, defendant  and  petitioner,  when  in  truth 
and  fact  and  justice  the  findings  and  judg- 
ment and  decree  should  have  been  In  favor 
of  said  defendant  and  petitioner,  I.  E.  Free- 
man, no  cause  of  action;  that  no  notice  of 
signing  said  findings  and  decree  was  served 
on  said  petitioner  defendant,  or  on  hla  coun- 
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sel,  until  after  filing  his  petition  for  modify- 
ing the  said  Judgment  As  conclusions  of 
law  the  court  finds  that  the  said  findings  and 
decree  signed  on  the  12th  day  of  July,  1897, 
and  filed  August  5, 1897,  should  be  so  modified 
that  the  same  should  show  no  cause  of  ac- 
tion against  the  said  petitioner  defendant,  I. 
£.  Freeman,  and  that  the  Judgment  against 
J.  J.  Freeman  should  stand.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  find- 
ings and  decree  of  this  court  made  In  this 
case,  and  signed  on  the  12th  day  of  July, 
1807,  and  filed  on  the  5th  day  of  August,  1807, 
be  and  the  same  are  hereby  so  modified  and 
vacated  that  the  same  shall  show  no  cause  of 
action  against  the  said  defendant  I.  E.  Free- 
man, and  the  said  defendant  I.  E.  Freeman 
is  hereby  entirely  released  from  said  Judg- 
ment and  all  its  obligations,  and  that  the  said 
plaintiff  pay  the  costs  of  this  proceeding  taxed 
at  two  dollars  and  fifty  cents.  Done  in  open 
court,  this  12th  day  of  Septemjjer,  1898.  War- 
ren N.  Dusenberry,  Judge."  From  this  order 
and  Judgment,  the  plaintiff  appeals  to  this 
court 

Frlck  &  Edwards,  for  appellant  Booth  & 
Booth,  for  respondents. 

MIXER,  J.  (after  stating  the  facts).  Sec- 
tion 3256,  Comp.  Laws  Utah  1888,  as  amend- 
ed, '  provides  among  other  things,  that  the 
court  may,  "upon  such  terms  as  may  be  Just, 
relieve  a  party  or  legal  representative  from 
a  Judgment,  order,  or  other  proceeding  tak- 
en against  him  through  his  mistake.  Inad- 
vertence, surprise,  or  excusable  neglect,  and 
when,  for  any  reason  satisfactory  to  the  court, 
or  the  Judge  thereof,  the  party  aggrieved  baa 
failed  to  apply  for  the  relief  sought  during 
the  term  at  which  such  Judgment,  order,  or 
proceeding  complained  of  was  taken,  the 
court  or  the  Judge  thereof  in  vacation,  may 
grant  the  relief  upon  the  application  made 
within  a  reasonable  time,  not  exceeding  six 
months  after  the  adjournment  of  the  term. 
•  •  *"  The  original  Judgment  was  ordered 
entered  July  12,  1807.  The  peUtlon  to  modi- 
fy tlie  Judgment  was  filed  February  19,  1898. 
The  judgment  was  corrected  and  modified 
September  12,  1898.  The  term  at  which  the 
Judgment  was  entered  ended  on  the  second 
Monday  of  September,  1897.  The  order  modi- 
fying the  Judgment  and  granting  relief  was 
not  made  until  after  the  expiration  of  six 
months  from  the  adjournment  of  the  term  at 
which  the  Judgment  was  rendered.  The  ap- 
plication to  correct  or  modify  the  Judgment 
was  not  made  until  after  the  expiration  of 
the  term  at  which  the  Judgment  was  entered. 
Under  such  circumstances,  the  court  had  no 
Jurisdiction  over  the  subject-matter,  and  his 
action  In  modifying  the  Judgment  was  Illegal. 

The  record  presents  a  strong  argument  la 
favor  of  the  equitable  action  of  the  court; 
but  our  statute  does  not  give  Jurisdiction,  un- 
der the  circumstances  shown.  In  a  case  such 
as  presented  here,  a  bill  In  equity  Is  the  prop- 


er remedy  by  which  all  the  parties  may  be 
brought  before  the  court,  and  where  Issues 
may  be  regularly  Joined  and  tried  on  all  the 
facts  connected  with  the  transaction.  This 
court  has  so  held  on  several  occasions.  El- 
liott V.  Bastlan,  11  Utah,  452,  40  Pac.  713; 
Benson  v.  Anderson,  14  Utah,  334,  47  Pac. 
142;  Blyth  &.  Fargo  Co.  v.  Swenson  (dissent- 
ing opinion)  15  Utah,  SCO,  49  Pac.  1031,  and 
cases  cited;  Fisher  v.  Emerson,  15  Utah,  517, 
50  Pac.  619;  Lapham  v.  Campbell,  61  Cal. 
296;  People  v.  Harrison,  &t  Cal.  607,  24  Pac. 
311.  The  Judgment  and  findings  as  original- 
ly entered  should  stand,  unless  corrected  by 
proper  proceedings  commenced  for  that  pur- 
pose. The  Judgment  and  order  appealed 
from  are  reversed,  with  directions  to  the  dis- 
trict court  to  set  aside  the  order  and  Judg- 
ment appealed  from,  modifying  the  Judgment 
and.  findings  as  originally  entered.  Appel- 
lant is  entitled  to  costs. 

BARTCH,  C.  J.,  and  BASICIN^  J.,  couca\ 


(U  Utah.  4SE) 


In  re  MAXWELL. 


(Supreme  Court  of  Utah.    June  1,  189B.) 

CONST.  U.  S.,  SIXTH  AMENDMENT— TO  WHAT 
APPLICABLE  —  POURTEBNTH  AMBNUMEN  r_ 
TO  WHAT  APPLICABLE— CRIMINAL,  PROCB- 
DURB— INFORMATION  INSTEAD  OF  INDICT- 
ME.VT— PROSECUTION  BY  WAY  OF— PR!  VI- 
LEOES  UNDER  FOURTEENTH  AMENDMENT- 
CONVICTION— DUB  PROCESS  OF  tiA\&-LBOAL 
JURY  FOR  TRIAL  OF  FELONY.' 

1.  The  prohibitory  provision  of  the  sixth  amend- 
ment to  the  constitution  of  the  United  States  ap- 
plies exclusively  to  the  United  States,  and  not  to 
tlie  respective  states. 

2.  The  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States  does  not  limit  the  pow- 
er of  state  governments  in  the  prosecution  of 
criminals  to  any  particular  mode  of  procedure  in 
the  selection  of  its  jurors  or  manner  of  conduct- 
ing its  trials,  but  does  require -that  such  trials 
shall  be  conducted  in  due  course,  according  to  the 
prescribed  forms  and  judicial  procedure  of  the 
state  tor  the  protection  of  the  individual  rights 
and  liberties  of  its  citizens. 

3.  The  prosecution  and  conviction  of  a  person 
charged  with  crime  by  way  of  information  duly 
filed  by  a  county  attorney,  in  accorilance  with  the 
provisions  of  the  statute,  and  under  section  13, 
art.  1,  and  section  21,  art.  8,  of  the  state  consti- 
tution, does  not  abridge  the  privileges  or  immuni- 
ties of  such  person  as  a  citizen  of  the  United 
States  under  the  fourteenth  amendment 

4.  Section  10,  art  1,  Const.  Utah,  is  not  in 
conflict  with  the  federal  constitution  or  the 
amendments  thereto,  and  a  conviction  under  sec- 
tion 1295,  Rev.  St,  is  legal,  and  in  due  process 
of  law,  and  not  in  violation  of  the  fourteenth 
ompndment  to  the  constitution  of  the  United 
States. 

5.  Under  section  10,  art  1,  Const.,  and  section 
1295,  Rev.  St.  1898,  a  jury  for  the  trial  of  one 
accused  of  a  felony  committed  since  the  state 
was  admitted  into  the  Union  may  lawfully  con- 
sist of  eight  jurors. 

(Syllabus  by  the  Court) 
Application  of  C.  L.  Maxwell  for  a  writ  of 
habeas  corpus.    Denied. 

J.  W.  Whltecotton,  for  petitioner.  A.  O. 
Bishop,  Atty.  Gen.,  and  W.  A.  Lee,  Aast 
Atty.  Gen.,  for  the  State. 

1  See  Sute  v.  McKee,  67  Pac.  23.  18  Uuh. 
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MINER,  J.  The  plaintiff,  In  his  petition, 
alleges  that  he  is  a  citizen  of  the  United 
States;  that  on  the  27th  day  of  June,  1898, 
in  the  Fourth  judicial  district  court  in  Utah 
county,  Utah,  the  county  attorney  of  said 
county  made  and  filed  In  such  county  an  in- 
formation in  writing,  charging  the  petitioner, 
under  the  name  of  John  Carter,  with  the 
crime  of  robbery;  that  thereafter  the  peti- 
tioner was  duly  arraigned  on  such  Informa- 
tion, and  a  plea  of  not  guilty  entered;  that 
thereafter,  on  the  leth  day  of  September, 
1898,  said  petitioner  was  placed  on  trial  on 
the  charge  contained  In  said  information  be- 
fore the  court  and  eight  jurors,  and  found 
guUty  of  said  charge,  and  duly  sentenced  to 
the  state  prison  at  Salt  I^ake  City,  Utah,  for 
the  period  of  18  years;  that  the  petitioner  is 
now  confined  hi  the  state  prison,  and  Impris- 
oned there  by  George  N.  Dow,  the  warden  of 
said  prison,  and  is  serving  such  sentence. 
The  petitioner  claims  that  such  conviction 
and  Imprisonment  Is  illegal  for  the  reasons: 
(1)  That  holding  him  to  answer  for  a  charge 
of  felony  otherwise  than  upon  a  presentment 
or  Indictment  of  a  grand  jury  abridges  his 
privileges  and  immunities  as  a  citizen  of  the 
United  States,  contrary  to  section  1  of  artlde 
14  of  the  amendments  to  the  constitution  of 
the  United  States.  (2)  That  In  trying  him 
before  a  jury  of  only  8  persons.  Instead  of  12, 
and,  upon  a  verdict  of  guilty  by  such  a  jury, 
pronouncing  judgment  against  him  requiring 
that  he  be  Imprisoned  in  the  state  prison  for 
a  period  of  18  years,  abridges  his  privileges 
as  a  citizen  of  the  United  States,  contrary  to 
the  provisions  of  article  6  of  the  amendments 
to  the  constitution  of  the  United  States.  (3) 
That  by  reason  of  the  verdict  of  guilty  by  a 
jury  of  eight  persons,  and  the  judgment  of 
imprisonment  thereon,  he  has  been  deprived 
of  his  liberty  without  due  process  of  law, 
within  the  meaning  of  section  1  of  article  14 
of  the  amendments  to  the  constitution  of  the 
United  States. 

In  the  case  of  Ex  parte  McKee  (decided  at 
the  January  term  of  this  court)  57  Pac.  23,  18 
Utah,  — ,  the  same  questions  were  raised  as 
are  embraced  In  the  second  and  third  grounds 
contained  in  the  complaint  In  this  base.  In 
that  case,  after  a  careful  examination  of  the 
constitution  and  statutory  provisions  of  the 
law,  and  many  decisions  bearing  thereon,  we 
held.  In  substance:  (1)  That  the  prohibitory 
provision  of  the  fifth  and  sixth  amefldments  to 
the  constitution  of  the  United  States  applies 
exclusively  to  the  United  States,  and  not  to 
the  respective  states.  (2)  That  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States  does  not  limit  the  power  of 
state  governments  in  the  prosecution  of  crim- 
inals to  any  particular  mode  of  procedure  In 
the  selection  of  Its  jurors,  or  manner  of  con- 
ducting its  trials,  but  does  require  that  such 
trials  shall  be  conducted  in  due  course  of  law„ 
according  to  the  prescribed  forms  and  judi- 
cial procedure  of  the  state  for  the  protection 
of  the  Individual  rights  and  liberties  of  its 


citizens.  (3)  That  section  10,  of  article  1, 
Const  Utah,  Is  not  in  conflict  with  the  fed- 
eral constitution,  or  the  amendments  thereto, 
and  a  conviction  under  section  1295,  Rev.  St., 
is  legal,  and  In  due  process  of  law,  and  not 
In  violation  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States.  (4) 
That  under  section  10,  art.  1,  Const.  Utah, 
and  section  1295,  Rev.  St  1898,  a  jury  for  the 
trial  of  one  accused  of  grand  larceny  commit- 
ted since  the  state  was  admitted  Into  the 
Union  may  lawfully  consist  of  eight  jurors. 
Upon  an  examination  of  this  case  we  dis- 
cover no  good  reason  for  modifying  our  opin- 
ion In  the  above  case.  The  decision  therein 
is  correct  and  is  also  decisive  of  the  ques- 
tions embraced  In  the  petitioner's  contention 
above  referred  to. 

It  Is  also  contended  that  the  petitioner  was 
held  to  answer  a  charge  of  felony  otherwise 
than  upon  a  presentment  or  Indictment  of  a 
grand  jury,  and  that  he  was  held,  convicted, 
and  Imprisoned  upon  an  Information  filed  by 
the  county  attorney,  charging  him  with  a 
felony;  that  such  acts  were  illegal,  and 
abridge  his  privileges  and  immunities  as  a 
citizen  of  the  United  States,  under  section  1, 
of  article  14,  of  the  amendments  to  the  con- 
stitution of  the  United  States,  which  provides 
that:  "All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and 
of  the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  Bhall 
abridge  the  privileges  or  Immunities  of  citi- 
zens of  the  United  States."  It  is  contended 
that  the  provision  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States"  applies  and  extends  to  citizens  of 
each  state,  and  to  state  courts.  Section  13, 
of  article  1,  Const.  Utah,  provides:  "Offenses 
heretofore  required  to  be  prosecuted  by  Indict- 
ment, shall  be  prosecuted  by  information  after 
examination  and  commitment  by  a  magistrate, 
unless  the  examination  be  waived  by  the  ac- 
cused with  the  consent  of  the  state,  or  by 
Indictment,  with  or  without  such  examination 
and  commitment  The  grand  jury  shall  con- 
sist of  seven  persons,  five  of  whom  must  con- 
cur to  find  an  indictment;  but  no  grand  jury 
shall  be  drawn  or  summoned  unless  in  the 
opinion  of  the  judge  of  the  district,  public 
interest  demands  it"  Section  21,  art  8, 
Const  Utah,  reads  as  follows:  "Judges  of 
the  supreme  court,  district  courts,  and  jus- 
tices of  the  peace,  shall  be  conservators  of  the 
peace,  and  may  hold  preliminary  examinations 
In  cases  of  felony."  In  Walker  v.  Sauvlnet, 
92  U.  S.  90,  It  was  said,  upon  a  discussion  of 
this  same  question,  in  an  action  which  was 
brought  by  a  colored  man  against  the  keeper 
of  a  coffee  house  In  New  Orleans  for  refusing 
him  refreshments  in  violation  of  the  consti- 
tution of  the  state  securing  to  the  colored 
race  equal  rights  and  privileges  in  such  cases, 
that  a  trial  by  jury  was  not  a  privilege  or  im- 
munity of  citizenship  which  the  states  were 
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forbidden  to  abridge,  but  the- requirement  of 
due  process  of  law  was  met  If  the  trial  was 
had  according  to  the  settled  course  of  Ju- 
dicial proceedings.  "Due  process  of  law," 
said  Chief  Justice  Waite,  "is  process  due  ac- 
cording to  the  law  of  the  land.  This  process, 
In  the  states,  is  regulated  by  the  law  of  the 
state."  This  law  was  held  not  to  be  in  con- 
flict with  the  constitution  of  the  United  States. 
In  Hurtado  v.  California,  110  U.  S.  516,  4 
Sup.  Ct.  Ill,  292,  It  was  held  that  due  process 
of  law  did  not  necessarily  require  an  indict- 
ment by  a  grand  jury  In  a  prosecution  by  a 
state  for  murder.  The  constitution  of  Cali- 
fornia authorized  prosecutions  for  felonies 
by  Information,  after  examination  and  com- 
mitment by  a  magistrate,  without  an  in- 
dictment by  a  grand  Jury,  in  the  discre- 
tion of  the  legislature.  It  was  held  that  con- 
viction upon  such  an  information,  followed 
by  sentence,  was  not  Illegal  under  the  four- 
teenth amendment.  In  Halllnger  r.  Davis, 
146  U.  S.  314,  13  Sup.  Ct  105,  It  was  held.  In 
substance,  that  a  statute  of  a  state  conferring 
upon  an  accused  person  the' right  to  waive  a 
trial  by  Jury,  and  to  elect  to  be  tried  by  a 
court,  and  conferring  power  upon  the  court 
to  try  the  accused  In  such  case,  was  not  a 
violation  of  the  due  process  of  law  clause  of 
the  fourteenth  amendment.  So,  In  Re  Kemm- 
ler,  136  U.  S.  436,  10  Sup.  Ct.  930,  it  was  held 
that  the  law  providing  for  capital  punishment 
l)y  electricity  was  not  repugnant  to  this 
amendment.  In  Duncan  v.  Missouri,  152  U. 
S.  377,  14  Sup.  Ct.  570,  It  was  said  that  the 
prescribing  of  different  modes  of  procedure, 
and  the  abolition  of  courts  and  the  creation  of 
new  ones,  leaving  untouched  all  the  substan- 
tial protections  with  which  the  existing  law 
surrounds  persons  accused  of  crime,  are  not 
considered  within  the  constitutional  inhibition. 
The  case  of  Hurtado  v.  People  was  again  re- 
ferred to  and  afOrmed  In  the  case  of  Hodgson 
V.  Vermont,  168  U.  S.  262,  18  Sup.  Ct.  80. 
After  holding  that  It  was  not  necessary  that 
an  indictment  by  a  grand  Jury  be  found  In  a 
prosecution  by  a  state  for  murder,  the  court 
said:  "It  Is  further  claimed  that  the  convic- 
tion of  the  plaintiff  and  his  sentence  to  In- 
famous punishment  was  without  due  process 
of  law,  because  he  was  not  indicted  by  a  grand 
Jury.  Discussion  of  ■  this  contention  is  un- 
neccs-oary,  because  it  was  the  very  matter  con- 
sidered In  Hurtado  v.  California,  110  U.  S. 
516,  4  Sup.  Ct.  Ill,  292,  where  it  was  ruled 
that  the  words  'due  process  of  law,'  In  the 
fonrteentli  amendment  of  the  constitution  of 
the  United  States,  do  not  necessarily  require 
an  Indictment  by  a  grand  Jury  In  a  prosecu- 
tion by  a  state  for  murder.  The  views  ex- 
pressed in  that  case  have  been  approved  and 
followed  in  a  number  of  subsequent  cases." 
Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct. 
357;  In  re  Kemmler,  126  U.  S.  436,  10  Sup. 
Ct.  930;  In  re  Converse,  137  U.  S.  624,  11 
Sup.  Ct.  191;  Halllnger  v.  Davis,  146  U.  S. 
314,  13  Sup.  Ct.  105.  In  Re  Converse,  137 
U.  S.  624,  11  Sup.  Ct.  191,  the  court  said: 


"This  amendment  was  not  designed  to  Inter- 
fere with  the  power  of  the  state  to  protect 
the  lives,  liberty,  and  property  of  Its  citizens, 
nor  with  the  exercise  of  that  power  in  the  ad- 
judications of  the  courts  of  a  state  in  admin- 
istering the  process  provided  by  the  law  of 
the  state."  In  Ex  parte  -McKee,  supra,  this 
court,  among  other  things,  said:  "The  four- 
teenth amendment  was  not  designed  to  con- 
fine the  states  to  a  particular  mode  of  pro- 
cedure In  Judicial  proceedings.  It  does  not 
mean,  nor  has  It  the  effect,  to  limit  the  pow- 
er of  state  governments  In  the  prosecution  of 
criminals  to  any  particular  mode  of  procedure 
in  the  selection  of  its  Jurors  or  manner  of 
conducting  Its  trials,  but  did  require  that  such 
trials  shall  be  conducted  In  the  due  course  of 
the'  administration  of  Justice  according  to  the 
prescribed  forms  and  Judicial  procedure  of  the 
state  for  the  protection  of  the-  Individual 
rights  and  liberties  of  its  citizens.  That 
which  the  common  law  tolerated  might  be  re- 
garded as  due  process  of  law,  but  methods 
and  procedure  which  were  unknown  to  the 
oommon  law  cannot  be  discarded  If  they  are 
consistent  with  the  cardinal  principles  and 
groundwork  which  are  necessary  to  the  ad- 
ministration of  Justice  In  the  several  states. 
As  said  in  Hurtado  v.  Califoruin;  supra:  'It 
follows  that  any  legal  proceeding  enforced  by 
public  authority,  whether  sanctioned  by  age 
and  custom  or  newly  devised  In  the  discretion 
of  the  legislative  power,  in  furtherance  of  the 
general  public  good,  which  requires  and  pre- 
serves these  principles  of  liberty  and  Justice, 
must  be  held  to  be  due  process  of  law."' 
Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct. 
383.  The  decisions  from  the  federal  courts 
upon  the  question  Involved  renders  It  unnec- 
essary to  pursue  the  Investigation  further.  It 
Is  clear  from  the  authorities  referred  to  that 
the  petitioner  was  deprived  of  no  constitu- 
tional right  by  being  held  to  answer  to  a 
charge  of  felony  otherwise  than  upon  present- 
ment or  Indictment  of  a  grand  Jury. 

In  passing  upon  the  validity  of  the  acts  of 
this  state  under  section  1  of  article  14  of  the 
amendments,  and  In  examining  authorities  con- 
trolling such  action.  It  will  be  seen  that  Ia,w 
Is  progressive.  The  method  and  mode  of  pro- 
cedure In  many  states  have  changed,  In  order 
to  keep  pace  with  the  constant  changing  fu- 
ture and  necessities  of  the  period.  Many  of 
the  methods  of  procedure  In  force  when  the 
constitution  was  adopted  are  found  to  be  no 
longer  necessary.  Many  restrictions  placed 
upon  the  citizen  at  an  early  date  were  found 
to  be  injurious  to  the  Interests  of  the  people 
as  years  rolled  by,  and  many  were  .found 
to  be  in  need  of  greater  and  additional  pro- 
tection under  the  laws.  In  several  states 
grand  Juries  have  been  abolished,  and  prosecu- 
tions by  information  have  been  substituted  lu 
their  place.  The  system  of  12  Jurors  In  crlui- 
iual  cases,  not  capital,  and  in  civil  cases,  has 
been  discarded  in  many  states,  and  a  less 
number  provided,  with  tlie  right  In  civil  cases 
to  a  two-thirds  majority  verdict    And  these 
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changes  have  been  sustained  by  decisions  of 
courts  of  the  highest  authority.  As  was  said 
In  Hurtado  v.  California,  supra:  "The  consti- 
tution was  made  for  an  undefined  and  ex- 
panding future,  and  for  a  people  gathered, 
and  to  be  gathered,  from  many  nations  and 
many  tongues.'.'  While  the  cardinal  principles 
of  Justice  are  unchanging,  the  methods  by 
which  trials  are  conducted  are  undergoing 
constant,  and  In  many  instances  necessary, 
changes  to  satisfy  the  pressing  needs  of  the 
people,  and  the  constitution  should  not  be  so 
construed  as  to  deprive  a  state  of  the  power 
to  so  modify  or  change  its  laws  as  to  make 
them  conforn]  to  the  wishes  and  necessities 
of  Its  people  and  of  the  public  welfare,  but 
without  bringing  them  in  violation  of  the  fun- 
damental law.  As  a  trial  under  state  laws 
under  an  information  filed  by  state  authority-, 
in  the  absence  of  a  presentment  of  a  grand 
Jury,  in  the  case  of  Hurtado  v.  Califorala, 
was  held  to  be  by  due  process  of  law,  it  is 
difficult  to  see  why  the  same  proceedings  and 
trial,  under  the  laws  of  this  state,  should 
abridge  the  privileges  or  immunities  of  the 
petitioner,  or  deprive  him  of  his  liberty  with- 
out due  process  of  law.  The  trial  and  convic- 
tion of  the  petitioner,  under  the  constitution 
and  laws  of  this  state,  upon  an  Informa- 
tion duly  filed  against  him  by  the  county  at- 
torney, did  not  talje  from  or  abridge  his  privi- 
leges or  immnnitles  as  a  citizen  of  the  United 
States,  nor  were  the  provisions  of  the  four- 
teenth amendment  violated  by  his  trial  and 
conviction  in  the  manner  as  provided  by  the 
laws  of  the  state  of  Utah.  The  writ  of  habeas 
corpus  prayed  for  In  the  petition  is  denied. 

BAKTCH,  C.  J.,  and  BASKIN,  J.,  concnr. 


(19  UUb,  438) 

STATfi  V.  HART,  Judge. 

(Supreme   Court  of   Utah.     May   5,   1899.) 

MANDAMUS  —  WHEN  ISSUED  TO  DISTRICT 
COURT— WHEN  JURY  OP  12  MAT  BEI  IMPAN- 
ELED—OFFENSE COMMITTED  BEFORE  STATE- 
HOOD—RIGHTS OF  DISTRICT  COURTS  — EN- 
ABLING ACT.  CONSTITUTION,  AND  STATUTES 
CONSTRUED. 

1.  While  mandamus  will  not  lie  to  direct  or 
control  the  decision  of  an  inferior  court  in  a 
matter  within  its  discretion,  the  writ  will  lie  to 
compel  it  to  act  on  matters  within  its  jurisdic- 
tion of  which  it  has  erroneously  refused  to  as- 
sume jurisdiction;  and  where  a  district  com-t  err- 
ed in  holding  that  it  had  no  authority  or  juris- 
diction to  impanel  a  jury  of  12  men  to  try  a  de- 
fendant for  a  crime  committed  before  statehood, 
and  the  state,  having  no  right  of  appeal  under 
section  4958,  Rev.  St.  1808,  was  left  without  a 
plain,  speedy,  or  adequate  remedy  in  the  ordinary 
course  of  law,  mandamus  is  a  proper  remedy. 

2.  The  territorial  laws  in  relation  to  jury  trials 
in  criminal  cases  not  being  repugnant  to  tike  con- 
stitution, but  in  harmony  with  it  and  the  enabling 
act,  and  having  been  carried  forward  and  contin- 
ued in  force  by  the  constitution  and  tlie  laws  of 
the  state  in  respect  to  offenses  committed  prior 
to  statehood,  and  not  having  expired  by  limita- 
tion, ail  persons  charged  with  the  commission 
of  a  felony  prior  to  statehood  may  be  tried  in  the 
state  courts  by  a  jury  of  12  men;  and,  when 
the  necessity  exists,  a  district  court  has  the 


inherent  right  to  impanel  such  jury  by  common- 
law  methods.  1 

3.  Enabling  Act,  g  17:  Const,  art.  24,  18  1-7; 
Id.  art.  1,  §  10;  Sess.  Laws  1896,  p.  77,  c  1; 
Id.  p.  110,  c.  32;  Rev.  St-  1898.  §§  2480,  2485, 
2486;  Id.  S  607,  subd.  9;  Id.  5  720;  Comp.  Laws 
Utah  1888,  $  4369;  Comp.  Laws  Utah  1876,  i 
1835, — construed. 

(Syllabus  by  the  Court.) 

Application  by  the  state  for  a  writ  of  man- 
damus to  Charles  H.  Hart.  Judge  of  the  Third 
district  court.    Writ  granted. 

A.  C.  Bishop,  Atty.  Gen.,  W.  A.  Lee,  Dep. 
Atty.  Oen.,  and  Graham  P.  Putnam,  Co. 
Atty.,  for  the  State.  Powers,  Straup  &  Llpp- 
man  and  C.  F.  &  F.  0.  Loof Ijourow,  for  de- 
fendant 

MIXER,  J.  On  the  23d  day  of  January, 
1895,  an  Indictment  was  duly  returned  by 
the  grand  Jury  to  the  district  court  of  Salt 
Lake  county  charging  and  accusing  Joseph 
R.  Morris  with  the  commission  of  a  felony 
by  having  agreed  to  receive  a  bribe  while 
acting  In  the  official  capacity  of  county  select- 
man of  Salt  Lake  county,  Utah.  Said  Morris 
was  duly  arraigned  on  the  7th  day  of  Decem- 
ber, 1805,  and  pleaded  not  guilty  to  said  in- 
dictment. Thereafter,  on  the  22d  day  of  De- 
cember, 1808,  said  cause  came  on  for  trial  in 
said  court  before  the  defendant,  as  presiding 
judge  of  said  court  Thereupon  the  prose- 
cuting officer  requested  said  Judge  to  Impanel 
a  Jury  of  12  men  to  try  said  cause,  to  which 
the  defendant,  Morris,  objected,  for  the  reason 
that  under  the  constitution  and  statutes  of  the 
state  of  Utah  said  court  had  no  authority  or 
jurisdiction  to  compel  a  Jury  of  12  men  to 
try  said  cause,  and  because  under  section  1, 
art.  14,  of  amendments  to  the  constitution  of 
the  United  States,  a  defendant  cannot  be 
placed  in  Jeopardy  without  due  process  of 
law.  Said  Judge  refused  to  compel  or  im- 
panel a  Jury  of  12  men  to  try  the  case,  for 
the  reason  that  such  act  would  be  contrary  to 
the  law  as  announced  by  this  court  In  the 
case  of  State  v.  Bates,  14  Utah,  293,  47  Pac. 
78,  and  refused  to  proceed  and  impanel  or 
compel  a  Jury  of  12  men  to  go  on  with  and 
try  the  case,  to  which  action  the  plaintiff  ex- 
cepted. The  plaintiff  claims  that  the  state 
had  no  fdaln,  speedy,  or  adequate  remedy  In 
the  ordinary  course  of  law,  as  there  was  no 
appeal  from  such  refusal  of  the  court  to  act 
in  the  premises.  An  alternative  writ  of  man- 
date was  prayed  for  and  issued  to  compel 
said  Judge  to  Impanel  a  Jury  of  12  men  In 
said  case,  and  proceed  with  the  trial  thereof. 
The  offense  charged  In  the  Indictment  was 
committed  and  the  indictment  found  before 
the  state  of  Utah  was  admitted  Into  the  Union 
as  a  state.  The  state  was  admitted  Into  the 
Union  on  the  4tb  day  of  January,  1896.  Sec- 
tion 10,  art  1,  Oust  Utah,  provides  that: 
"In  capital  cases  the  right  of  trial  by  Jury 
shall  remain  Inviolate.    In  courts  of  general 

1  See  People  v.  Sloan,  2  Utah,  326;  Clawson 
V.  U.  S.,  5  Sup.  Ct.  949,  114  U.  S.  477;  Thomp- 
son V.  Utah,  18  Sup.  Ct  620.  170  U.  S.  343. 
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Jurisdiction,  except  In  capital  cases,  the  Jury 
shall  consist  of  eight  Jurors."  In  conformity 
with  this  provision,  the  legislature  of  the 
state.  In  1898,  enacted  section  1295,  Rev.  St 
1898.  Under  the  territorial  statutes  the  Jury 
in  criminal  cases  consisted  of  12  persons.  2 
Oomp.  Laws  1888,  i  3065.  The  cases  of  State 
V.  Bates,  14  Utah,  293,  47  Pac.  78,  and  State 
V.  Thompson,  15  Utah,  488,  60  Pac.  409,  prac- 
tically embraced  the  same  questions  involved 
in  this  case.  In  passing  upon  the  question  in 
the  latter  case  the  supreme  court  of  the  Unit- 
ed States  in  Thompson  v.  Utah,  170  VS.  S.  343, 
18  Sup.  Ct.  620,  held  that  the  provision  of 
article  1,  f  10,  of  the  constitution  of  this,  state, 
providing  for  the  trial  of  criminal  cases  not 
capital,  in  courts  of  general  Jurisdiction,  by 
a  Jury  composed  of  8  persons,  instead  of  12, 
is  ex  post  facto  in  Its  application  to  felonies 
committed  before  the  territory  became  a 
state,  because  in  respect  to  such  crimes  the 
constitution  of  the  United  States  gave  to  the 
accused  at  the  time  of  the  commission  of  his 
offense  a  right  to  be  tried  by  a  Jury  of  12 
persons,  and  made  It  Impossible  to  deprive 
him  of  his  liberty  except  by  the  unanimous 
verdict  of  such  Jury.  The  Judgment  of  the 
court  below  was  reversed,  and  the  cause  was 
remanded  for  further  proceedings  not  Incon- 
sistent with  such  opinion.  The  result  of  this 
decision  was  to  restore  the  defendant  Thomp- 
son, who  had  been  tried  and  convicted  by  a 
Jury  of  eight  persons  for  an  offense  alleged 
to  have  b?en  committed  prior  to  the  admission 
of  the  state  intd  the  Union,  to  the  status  he 
occupied  before  such  trial  and  conviction,— a 
position  like  that  in  which  Morris  is  placed, 
who  was  also  charged  with  a  felony  com- 
mitted prior  to  the  admission  of  the  state  Into 
the  Union.  The  supreme  court  having  deter- 
mined in  Thompson  v.  Utah,  supra,  that  un- 
der such  circumstances  a  party  is  entitled  to 
be  tried  by  12  Jurors,  It  remains  to  be  deter- 
mined whether  In  such  a  case  mandamus  is 
a  proper  remedy,  and,  second,  whether  a  Jury 
of  12  persons  could  lawfully  be  Impaneled  to 
try  a  case  under  the  law  as  it  stands. 

The  first  question  to  be  determined  Is 
whether  mandamus  was  a  proper  remedy  in 
this  case.  Under  section  4  of  article  8  of  the 
constitution  of  this  state  the  supreme  court 
has  original  Jurisdiction  to  Issue  writs  of 
mandamus,  certiorari,  prohibition,  quo  war- 
ranto, and  habeas  corpus,  and  has  general 
appellate  Jurisdiction.  Section  3641,  Rev.  St 
1898,  provides  that  a  writ  of  mandamus  "may 
be  Issued  by  the  supreme  court,  or  by  a  dis- 
trict court  or  a  Judge  thereof,  to  any  Inferior 
tribunal,  corporation,  board,  or  person,  to 
compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust  or  station."  Section  3642  pro- 
vides that  this  writ  must  be  Issued  In  all 
cases  where  there  Is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law.  The  record  shows  that  the  presiding 
Judge  refused  to  impanel  a  Jury  of  12  persons 
to  hear  and  try  the  case^  and  declined  W  pro- 


ceed to  the  hearing  of  said  cause,  because  the 
court  bad  no  Jurisdiction  to  Impanel  such  a 
Jury,  and  that  to  do  so  would  be  contrary  to 
law.  From  this  ruling  of  the  court  the  state 
had  no  right  of  appeal.  Rev.  St.  1898,  i  4958. 
As  we  have  seen,  the  defendant  could  only  be 
tried  by  a  Jury  consisting  of  12  men.  While 
It  Is  clear  that  mandamus  will  not  lie  to  di- 
rect or  control  the  decision  of  an  inferior 
court  In  a  matter  within  Its  discretion,  or  to 
direct  a  court  how  it  shall  decide  a  case,  the 
law  is  clearly  established  that  when  a  court 
erroneously  refuses  to  act  in  matters  within 
its  Jurisdiction  the  writ  will  lie  to  compel  It 
to  do  so.  In  Merrill  on  Mandamus  (section 
203)  It  la  said  that  \^en  a  court  refuses  to 
try  a  case,  erroneously  deciding  that  it  has 
no  Jurisdiction,  it  will  be  compelled  by  writ 
of  mandamus  to  assume  Jurisdiction,  and  pro- 
ceed with  the  case.  It  is  now  well  established 
that  when  an  Inferior  court  has  refused  to 
entertain  Jurisdiction  on  some  matter  prelim- 
inary to  a  decision  of  a  case  before  It  ob 
the  merits,  or  refuses  to  act  when  the  law 
requires  it  to  act,  or  where,  having  obtained 
Jurisdiction  in  a  case  it  refuses  to  proceed  in 
due  exercise  thereof,  a  writ  of  mandamus  is 
a  fitting  and  proper  remedy  to  set  such  court 
in  motion,  and  to  speed  the  trial  of  a  case,  so 
as  to  reach  the  prefer  end,  when  no  action 
below  was  had  on  the  merits;  but  such  right 
will  not  lie  to  an  inferior  court  to  correct  al- 
leged errors  occurring  In  the  exercise  of  its 
Judicial  discretion.  Reg.  v.  Justices  of  Middle- 
s', 2  Q.  B.  Blv.  516;  Ex  parte  Parker,  120 
U.  S.  737,  7  Sup.  Ct.  767;  Brown  y.  Buck,  75 
Mich.  274,  42  N.  W.  827;  Avery  v.  Superior 
Court  Contra  Costa  Co.,  67  Cai.  247;  Ex  parte 
Jordan,  94  U.  S.  248;  Ex  parte  Trapnall,  6 
Ark.  9;  State  v.  Knight,  46  Mo.  83;  EaZ  parte 
SchoUerberger,  96  U.  S.  369;  People  v.  Van 
Tassel,.  13  Utai,  9,  43  Pac.  625;  People  v. 
Scates,  3  Scam.  351;  MerrlU,  Mand.  i»  203, 
204;  High,  Bxtr.  Rem.  H  150,  251.  We  are 
of  the  opinion  that  the  district  court  erred  in 
Its  holding  that  It  had  no  authority  or  Juris- 
diction to  impanel  a  Jury  of  12  men  to. try 
this  case.  In  refusing  to  act  ii^  the  premises, 
the  plaintiff  was  left  without  any  plain, 
speedy,  or  adequate  remedy  in  the  ordinary 
course  of  law,  and  the  writ  of  mandamus  was 
a  proper  remedy. 

2.  The  second  question  for  determination  is 
whether  a  Jury  of  12  men  can  lawfully  be 
impaneled  in  the  case  under  the  constitution 
and  statutes  as  they  now  stand.  Section  17 
of  the  enabling  act  provides:  "That  the  con- 
vention herein  provided  for  shall  have  the 
power  to  provide,  by  ordinance,  for  the  trans- 
fer of  actions,  cases,  proceedings  and  matters 
pending  in  the  supreme  or  district  courts  of 
the  territory  of  Utah,  at  the  time  of  the  ad- 
mission of  the  said  state  Into  the  Union,  to 
such  courts  as  shall  be  established  under  the 
constitution  to  be  thus  formed,  or  to  the  cir- 
cuit or  district  court  of  the  United  States  for 
the  district  of  Utah;  and  no  Indictment  ac- 
tion, or  proceeding  shall  abate  by  reason  of 
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any  change  In  the  courts,  bat  shall  be  pro- 
ceeded with  In  the  state  and  United  States 
courts  according  to  the  laws  thereof,  respec- 
tively. •  •  ♦  And  the  circuit,  district  and 
state  courts  here  named  shall,  respectively, 
be  the  successors  of  the  supreme  court  of  the 
territory  as  to  all  such  cases  arising  within 
the  limits  embraced  wiihln  the  Jurisdiction  of 
such  courts,  respectively,  with  full  power  to 
proceed  with  the  same  and  award  mesne  or 
final  process  therein."  These  provisions  in 
the  act  preserve  the  rights  of  persons  who  are 
charged  with  the  commission  of  offenses  prior 
to  the  admission  of  the  state,  and  render  them 
liable  to  punishment  under  the  laws  of  the 
state.  Sections  1  to  7,  Inclusive,  of  article  24 
of  the  constitution  provide  that  no  interrup- 
tion or  abatement  of  any  proceeding,  civil  or 
criminal,  then  pending  in  the  courts  of  the 
territory  when  the  state  was  admitted,  shall 
result  by  reason  of  the  change  to  state  gov- 
ernment. Section  1  provides:  "It  Is  hereby 
declared  that  all  writs,  actions,  prosecutions. 
Judgments,  claims  and  contracts  *  *  * 
shall  continue  as  if  no  change  had  tal^en 
place,  and  all  process  which  may  issue  under 
the  anthorlty  of  the  territory  of  Utah,  pre- 
vious to  Its  admission  Into  the  Union,  shall 
be  as  valid  as  if  issued  in  the  name  of  the 
state  of  Utah."  Section  2  provides:  "All 
laws  of  the  territory  of  Utah  now  in  force,  not 
repugnant  to  this  constitution,  shall  remain 
In  force  until  they  expire  by  their  own  lim- 
itations, or  are  altered  or  repealed  by  the  leg- 
islature. *  •  •"  Section  3  provides:  "Any 
person,  who,  at  the  time  of  the  admission  of 
the  state  into  the  Union,  may  be  confined 
under  lawful  commitment,  or  otherwise  law- 
fully held  to  answer  for  alleged  violation  of 
any  of  the  criminal  laws  of  the  territory  of 
Utah,  shal^  continue  to  be  held  or  confined 
until  discharged  therefrom  by  the  proper 
courts  of  the  state."  Section  4  relates  to 
fines,  penalties,  and  forfeitures  accruing  to 
the  territory  of  Utah,  and  provides  that  they 
shall  inure  to  the  state.  Under  section  5  ail 
recognizances  talcen  before  statehood  shall  re- 
main valid,  and  shall  pass  to,  and  be  prose- 
en  ted  in  the  name  of,  the  state.  Section  6 
provides:  "All  criminal  prosecutions  and  pen- 
al actions  which  may  have  arisen,  or  which 
may  arise,  before  the  change  from  a  terri- 
torial to  a  state  government,  and  which  shall 
then  be  pending,  shall  be  prosecuted  to  Judg- 
ment and  execution  In  the  name  of  the  state, 
and  in  the  court  having  jurisdiction  thereof. 
All  offenses  committed  against  the  laws  of  the 
territory  of  Utah,  before  the  change  from  a 
territorial  to  a  state  government,  and  which 
shall  not  have  been  prosecuted  before  such 
change,  may  be  prosecuted  in  the  name,  and 
by  the  authority  of  the  state  of  Utah,  with 
like  effect  as  tiiough  such  change  bad  not 
taken  place,  and  all  penalties  incurred  shall 
remain  the  same  as  if  this  constitution  had 
not  been  adopted."  Section  7  provides  that  all 
actions  pending  in  the  supreme  and  district 
coorts  of  the  territory  of  Utah  at  the  time 
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the  same  shall  be  admitted  Into  the  Union, 
and  all  files,  records,  and  indictments  relating 
thereto,  shall  be  appropriately  transferred  to 
the  supreme  and  district  courts  of  the  state, 
respectively;  and  thereafter  all  such  actions, 
matters,  and  cases  shall  be  proceeded  with  in 
the  proper  state  courts.  These  provisions  of 
the  constitution,  in  connection  with  the  en- 
abling act,  clearly  empower  the  state  to  pro- 
ceed and  try  i>ersons  for  offenses  committed 
prior  to  the  admission  of  the  state  Into  the 
Union.  While  section  10  of  article  1  of  the 
constitution  does  not  apply  to  offenses  com- 
mitted before  statehood,  the  evident  intention 
of  the  framers  of  the  constitution  was  to  car- 
ry forward  existing  laws,  except  as  they  were 
repugnant  to  the  constitution,  by  a  general 
provision  so  as  to  cover  offenses  committed 
prior  to  statehood,  and  this  was  done  by  the 
adoption  of  section  2  of  article  24  of  the  con- 
stitution, which  provides  that  all  laws  of  the 
territory  of  Utah,  now  in  force,  not  repugnant 
to  the  constitution,  shall  remain  in  force  until 
they  expire  by  their  own  limitation,  or  are 
altered  or  repealed  by  the  legislature.  This 
view  Is  consistent  with  the  enabling  act  and 
the  several  provisions  of  the  constitution, 
and  not  in  conflict  with  the  decision  In  Thomp- 
son V.  Utah,  170  U.  S.  343,  18  Sup.  Ct.  620, 
which  holds  that  section  10  of  article  1  was 
ex  post  facto  In  its  application  to  felonies 
committed  before  the  territory  became  a  state. 
There  is  nothing  In  section  10  that  indicates 
an  Intention  on  the  part  of  the  framers  of 
the  constitution  that  its  provisions  were  to 
apply  to  pending  prosecutions  for  offenses 
committed  before  the  adoption  of  the  consti- 
tution; while.  If  all  the  several  provisions  are 
read  together  In  connection  with  the  enabling 
act  and  the  Intendment  favoring  the  constitu- 
tionality of  the  several  enactments,  so  as  to 
harmonize  the  several  provisions,  the  conclu- 
sion becomes  irresistible  that  the  provisions 
of  section  10  were  not  Intended  to  apply  to 
this  class  of  cases.  Neither  was  it  the  Inten- 
tion of  its  framers  to  discharge  from  crim- 
inal liability  all  persons  charged  with  crimes 
prior  to  the  admission  of  the  state.  The  plain 
meaning  of  the  provisions  referred  to  is  to 
the  contrary.  The  territorial  laws  In  force 
when  the  offense  was  alleged  to  have  been 
committed  provided  for  a  trial  by  12  jurors. 
Section  2,  art  24,  Ck)nst.,  provides  that  all 
laws  now  In  force,  not  repugnant  to  the  con- 
stitution, shall  remain  in  force  until  repealed, 
etc.  Since  the  adc^tion  of  the  constitution 
the  manner  of  summoning  a  jury  has  been 
changed  by  the  legislature.  With  this  excep- 
tion the  law  with  reference  to  a  trial  by  jury 
In  criminal  cases  remains  the  same  as  it  ex- 
isted prior  to  statehood,  except  as  legislation 
has  been  framed  in  conformity  with  section 
10,  art.  1,  Const.  The  constitution  took  ef- 
fect January  4,  1896.  Laws  Utah  1896,  p.  77. 
c.  1,  was  the  first  law  enacted  after  statehood. 
This  act  relates  to  the  manner  of  summoning 
a  Jury,  and  has  no  reference  to  the  number 
necessary  to  the  trial  of  a  case.    The  repeal- 
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Ing  clause  of  this  statute  repeals  all  laws  in 
conflict  therewith.  Id.  c.  32,  has  reference  to 
the  method  of  summoning  Jurors  into  court, 
but  does  not  fix  the  number,  and  contains  no 
repealing  clause.  By  neither  of  the  above  pro- 
visions of  the  statute  is  the  number  of  Jurors 
In  criminal  cases  in  any  manner  changed,  ex- 
cept as  stated.  Section  2480,  Rev.  St.  1898, 
repeals  all  acts  of  the  legislature  during  its 
first  session  in  1896,  with  certain  exceptions, 
among  which  are  the  acts  for  the  transfer  of 
cases  from  territorial  to  state  courts,  approved 
February,  1896,  and  having  reference  to  the 
transfer  and  trying  of  all  cases  pending  when 
the  state  was  admitted  under  the  provisions 
of  the  enabling  act  and  the  constitution,  the 
same  as  if  no  change  had  taken  place.  Sec- 
tion 2485,  Id.,  provides  that:  "No  offense 
committed,  and  no  penalty  or  forfeiture  in- 
curred, under  any  statute  hereby  repealed, 
and  before  the  r^eal  takes  effect,  shall  be 
affected  by  the  repeal,  except  that  when  a 
punishment,  penalty  or  forfeiture  is  mitigated 
by  the  provisions  herein  contained,  such  pro- 
visions shall  be  applied  to  a  Judgment  to  be 
pronounced  after  the  repeal."  Section  2486 
provides:  "No  suit  or  prosecution  pending 
when  this  repeal  takes  effect,  for  an  offense 
committed,  or  for  the  recovery  of  a  penalty 
or  forfeiture  incurred,  shall  be  affected  by  the 
rei)eal,  but  the  proceedings  may  be  conformed 
to  the  provisions  of  the  Revised  Statutes  as 
far  as  consistent."  Subdivision  9,  §  697,  Id., 
gives  every  court  power  to  devise  and  make 
new  process  and  forms  of  proceedings  con- 
sistent with  law  necessary  to-  carry  Into  effect 
the  power  and  Jurisdiction  possessed  by  it 
Section  720,  Id.,  provides:  "When  Jurisdic- 
tion is,  by  statute,  conferred  on  a  court  or 
Judicial  officer,  all  the  means  necessary  to  car- 
ry it  into  effect  are  also  given,  and  In  the 
exercise  of  the  Jurisdiction,  if  the  course  of 
the  proceeding  be  not  specifically  pointed  out 
by  statute,  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  the  statute 
or  of  the  codes  of  procedure."  Section  4369, 
Comp.  Laws  Utah  1888,  In  force  when  this  of- 
fense was  alleged  to  have  been  committed, 
was  carried  into  the  Revised  Statutes  as  sec- 
tion 4052,  and  reads  as  follows:  "The  rule 
of  the  common  law  that  penal  statutes  are  to 
be  strictly  construed  has  no  application  to  the 
Revised  Statutes.  The  provisions  of  the  Re- 
vised Statutes  are  to  be  construed  according 
to  the  fair  import  of  their  terms  with  a  view 
to  effect  the  objects  of  the  statutes  and  to  pro- 
mote Justice." 

The  manifest  intent  of  these  statutes  and 
exceptions  to  the  repealing  statutes  was  to 
preserve  all  provisions  of  the  territorial  stat- 
utes, not  repugnant  to  the  constitution,  relat- 
ing to  offenses  committed  prior  to  the  admis- 
sion of  the  state;  and  where  authority  was 
given  to  authorize  courts  in  the  exercise  of 
their  Jurisdiction,  if  the  course  of  procedure 
was  not  specifically  pointed  out  by  statute,  to 
adopt  a  suitable  mode  of  procedure  which 


might  appear  most  conformable  to  the  spirit 
of  the  constitution,  the  enabling  act,  and  the 
codes  of  procedure.  This  construction  is  not 
only  r^sonable,  but  Is  according  to  the  fair 
Import  of  the  terms  of  the  statute,  when  made 
with  a  view  to  effect  their  object  and  pro- 
mote Justice.  In  construing  section  1835, 
Comp.  Laws  Utah  1876,  under  a  similar  pro- 
vision of  the  statute,  relating  to  a  cliange 
from  one  code  of  laws  to  another,  the  terri- 
torial supreme  court,  in  the  case  of  People  r. 
Sloane,  2  Utah,  326,  held  that  the  plain  and 
evident  intent  of  the  legislature  was  to  steer 
clear  of  any  difficulty  arising  from  ex  post 
facto  laws,  and  to  retain  In  force  the  former 
crimes  and  punishment  act,  so  far  as  it  re- 
lated to  offenses  committed  prior  to  the  time 
the  Penal  Code  went  hi  to  effect;  that  the 
court  could  not  consistently  construe  the  stat- 
ute to  mean  that  the  lawmaking  power  intend- 
ed by  the  enactment  of  the  statute  to  pro- 
claim a  general  Jubilee  and  Jail  delivery  to  all 
offenses  committed  prior  to  the  passage  of  the 
act.  In  the  case  of  Clawson  v.  U.  S.,  114  U. 
S.  477,  5  Sup.  Ct.  949,  where,  under  the  laws 
of  congress,  In  the  trial  of  an  Indictment,  the 
names  of  Jurors  placed  in  the  box,  limited  by 
that  act  to  200,  were  exhausted  when  the  Jury 
was  partly  Impaneled,  It  was  held  that  the 
district  court  had  inherent  power  to  Issue  a 
venire  for  an  additional  number  of  Jurors,  and 
this  power  was  an  Incident  to  the  authority 
and  duty  of  the  district  court  to  hold  Its  ses- 
sion, and  try,  by  Jury,  indictments  for  crimes. 
It  is  true  that  the  mode  of  summoning  a  Jury 
has  been  changed  since  the  adoption  of  the' 
constitution,  but  upon  this  subject  Judge 
Cooley,  in  his  work  on  Constitutional  Limita- 
tions (6th  Ed.;  p.  326),  says:  "But,  so  far  as 
mere  modes  of  procedure  are  concerned,  a  par- 
ty has  no  more  right  In  a  crimiiuil  than  In  a 
civil  action  to  Insist  that  his  case  shall  be 
disposed  of  under  the  law  in  force  when  the 
act  to  be  Investigated  is  charged  to  have 
taken  place.  Remedies  must  always  be  undei 
the  control  of  the  legislature,  and  it  would 
create  endless  confusion  in  legal  proceedings 
if  every  case  was  to  be  conducted  only  in  ac- 
cordance with  the  rules  of  practice  and  heard 
only  by  the  courts  in  existence  when  the  facts 
^  arose.  The  legislature  may  abolish  courts, 
and  create  new  ones,  and  it  may  prescribe  al- 
together different  modes  of  procedure.  In  Its 
discretion;  though  it  cannot  lawfully,  we 
think,  dispense  with  any  of  those  substantial 
protections  with  which  the  existing  law  sur- 
rounds the  person  accused  of  crime."  •  Judge 
Sutherland,  In  his  excellent  work  on  Statutory 
Construction  (section  468),  says:  "Acts  fbr 
transferring  criminal  cases  to  another  court 
or  providing  a  new  tribunal,  or  giving  new  Ju- 
risdiction to  try  offenses  already  committed, 
do  not  abridge  any  right,  and  are  not  ex 
post  facto  In  their  operation."  From  these 
considerations  it  Is  evident  that  In  all  the  en- 
actments of  the  constitutional  convention  and 
the  state  legislature  great  care  has  been  tak- 
en to  preserve  the  status  of  all  pending  pro- 
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ceedlngs,  and  the  district  courts  have  been 
clothed  with  the  power  to  assume  and  hold  ju- 
risdiction over  and  try  cases  pending,  and  per- 
sons cliarged  with  offenses  committed  prior  to 
the  admission  of  the  state  into  the  Union.  It 
therefore  follows  that  all  persons  charged 
with  the  commission  of  a  felony  prior  to  the 
adoption  of  the  constitution  are  entitled  to  a 
trial  in  the  state  courts  by  a  Jury  consisting  of 
12  men,  as  provided  by  law  at  the  time  of  the 
commission  of  the  offense;  that  the  laws  in 
relation  to  jury  trials  in  cases  of  •felony  com- 
mitted prior  to  statehood  are  still  in  force, 
except  as  they  are  found  to  be  repugnant  to 
the  constitution;  and  that  such  laws,  so  far 
as  this  case  is  concerned,  are  not  repugnant 
to  the  constitution,  but  are  in  harmony  with 
it  and  with  the  enabling  act,  and  were  carried 
forward  and  are  still  in  force,  as  they  have 
not  been  repealed,  nor  have  they  expired  by 
their  own  limitations;  that  the  territorial  en- 
abling act  and  statute  providing  for  a  Jury  of 
12  men  in  criminal  cases  is  not  repugnant  to 
the  constitution,  and  the  same  has  not  been 
repealed  by  any  subsequent  statute  having 
reference  to  offenses  pending  when  the  state 
was  admitted;  and  that  the  district  court  was 
expressly  clothed  with  power  to  try  such  cas- 
es under  the  constitution  and  statute  referred 
to.  While  no  necessity  seems  to  exist  for 
resorting  thereto,  we  are  also  of  the  opinion 
that  the  district  court  had  the  inlierent  right 
to  impanel  a  jury  of  12  men  to  try  said  case 
by  common-law  method,  by  issuing  an  open 
venire  therefor,  if '  necessary,  in  the  absence 
of  any  express  statute  relating  thereto,  as 
held  in  the  case  of  Clawson  v.  U.  S.,  supra. 
It  is  ordered  that  a  writ  of  mandamus  be  is- 
sued as  prayed  for. 

BARTCH,  C  J.,  and  BASKIN,  J.,  concur. 


(3S  Or.  1S2) 

BECK  v.  THOMPSON. 

(Supreme  Court  of  Oregon.    June  12,  1899.) 

JUSTICES  OF  THB  PEACE— SUFFICIENCY  OP 
NOTICE  OF  APPEAL. 

A  notice  of  appeal  from  justice  court,  which 
fails  to  stnte  the  amount  of  the  justice's  judg- 
ment, and  misstates  the  date  on  which  it  was 
rendered,  is  insufficient. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  IxiweU,  Judge. 

Action  by  B.  F.  Beck  against  J.  C.  Thomp- 
son, brought  in  Justice's  .court  There  was 
a  Judgment  for  defendant,  and  plaintiff  ap- 
pealed to  the  circuit  court.  From  a  judg- 
ment dismissing  the  appeal,  plaintiff  appeals. 
Affirmed. 

J.  H.  Raley,  for  appellant.  L.  Kearney, 
for  respondent. 

MOORE,  J.  This  action  was  originally 
tried  in  a  Justice's  court  of  Umatilla  county, 
aud  a  judgment  rendered  against  defendant 
for  the  sum  of  $53,  and  disbursements  taxed 
at  $20.35.    From  this  Judgment  defendant  at- 


tempted to  appeal  by  serving  a  notice,  which, 
omitting  the  title  of  the  cause  and  the  names 
of  the  parties,  is  as  follows:  "Xou  will  please 
take  notice  that  the  defendant  in  the  above- 
entitled  case  appeals  to  the  circuit  court  of 
the  state  of  Oregon,  for  the  county  of  Uma- 
tilla, from  the  judgment  rendered  In  the 
above-entitled  action  in  the  said  Justice's 
court  of  South  Pendleton  district,  on  the  12th 
day  of  March,  1896,  against  the  said  3.  C. 
Thompson,  Sr.,  defendant,  and  from  the 
whole  of  said  Judgment."  The  transcript 
having  been  sent  up  by  the  Justice  of  the 
peace  within  the  time  prescribed  by  law,  the 
circuit  court,  considering  said  notice  insufH- 
cient  to  confer  jurisdiction,  dismissed  the  ap- 
peal, from  which  latter  Judgment  the  defend- 
ant appeals  to  this  court.  The  notice  above 
quoted  falls  to  mention  any  sum  of  money  as 
having  been  recovered  by  plaintiff,  and  mis- 
states the  day  on  which  the  judgment  was 
rendered,  as  shown  by  the  transcript,  and 
the  original  undertaking  on  appeal  gives  the 
date  of  the  Justice's  Judgment  the  same  as  in 
the  notice.  In  Hamilton  v.  Butler  (Or.)  54 
Pac  200,  Judgment  was  rendered  against  the 
defendants  on  February  4,  1898,  by  consider- 
ation of  the  county  court  of  Baker  county, 
for  the  sum  of  $191,  and  costs  and  disburse- 
ments taxed  at  $18.60.  £Yom  this  judgment 
they  attempted  to  appeal  by  serving  a  notice 
which  did  not  allude  to  the  amount  recovered, 
and  described  a  judgment  as  having  been 
rendered  February  5,  1898.  The  circuit  court 
dismissed  the  appeal,  and  it  was  held  that  no 
error  was  committed  thereby,  this  court  say- 
ing: "If  it  be  conceded  that  the  date  of  the 
supposed  Judgment,  as  given  In  the  notice,  is 
a  clerical'  misprision,— a  matter  which  we  are 
unable  to  determine  from  the  record,  as  the 
date  in  the  undertaking  on  appeal  corresponds 
with  it,  while  that  contained  in  the  transcript 
of  Judgment  shows  It  to  have  been  rendered 
a  day  earlier,— yet  within  the  case  of  ftaw- 
ford  V.  Wist,  26  Or.  596,  39  Pac.  218,  the  no- 
tice-is otherwise  clearly  insufficient,  and  that 
case  is  decisive  of  the  present  controversy." 
In  the  case  at  bar,  no  date  or  amount  is  men- 
tioned in  the  notice  of  appeal,  by  which  the 
judgment  specified  In  the  transcript  can  be 
identified,  and  under  the  rule  announced  in 
State  V.  Hanlon,  32  Or.  95,  48  Pac.  353,  the 
said  notice  was  Insufficient  to  ftonfer  upon  the 
circuit  court  Jurisdiction  of  the  cause,  and 
hence  It  follows  that  the  Judgment  Is  af- 
firmed. 


(36  Or.  174) 
MUNROE  et  al.  v.  THOMAS  et  al. 
(Supreme  Court  of  Oregon.    June  12,  1899.) 

JUSTICES   OP  THE   PEACE-JURISDICTION— 

PRESUMPTIONS— SUMMONS— SERV- 
ICE BY   READING. 

1.  The  jurisdiction  of  a  justice  of  the  peace 
must  affirmatively  appcir  from  an  inspection  of 
the  transcript  and  its  proceedings,  on  a  direct  at- 
tack on  his  judgment  by  a  writ  of  review. 

2.  Sess.  Laws  1893.  p.  39,  §  5,  requiring  a  sum- 
mons issued  by  a  justice  of  the  peace  to  be  serv- 
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ed  by  delivering  a  copy  to  defendant  or  to  a  mem- 
ber of  his  family,  if  he  cannot  be  found,  is  not 
complied  with  by  reading  the  summons  to  de- 
fendant, and  delivering  a  copy  of  the  complaint 
to  him. 

Appeal  from  circuit  court,  Grant  county; 
M.  D.  Clifford,  Judge. 

Petition  by  R.  F.  Munroe  and  another 
against  John  Thomas  and  another  for  a  re- 
view of  a'  Judgment  of  a  Justice  of  the  peace. 
From  a  dismissal  of  the  writ,  plaintiffs  ap- 
peal.   Reversed. 

M.  Dustln,  for  appellants. 

MOORE,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  circuit  court  for  Grant  county 
dismissing  a  writ  of  review.  The  return  to 
the  writ  shows  that  on  August  19,  1897,  the 
defendants  commenced  an  action  in  a  Jus- 
tice's court  of  said  county  against  the  plain- 
tiffs to  recover  the  sum  of  ¥100  as  damages 
on  account  -of  an  alleged  trespass  upon  real 
property.  The  proof  of  service  of  the  sum- 
mons Issued  therein,  as  shown  by  the  tran- 
script, Is  as  follows:  "Received  the  within 
August  19,  1897.  Served  the  same  August 
20,  1897,  in  Susanville  and  Austin  precincts. 
Grant  county,  state  of  Oregon,  by  reading  the 
same  to  the  defts.,  together  with  delivering  a 
copy  of  the  complaint,  duly  certified  to  by  I>. 
H.  Brlggs,  constable."  At  the  time  specified 
In  «aid  summons  for  the  trial,  neltner  of  the 
defendants  appeared  or  pleaded  to  the  com- 
plaint, whereupon  Judgment  by  default  was 
rendered  against  them  for  the  amount  de- 
manded. 

The  question  presented  for  consideration  is 
whether  the  Justice's  court  had  Jurisdiction 
of  the  persons  of  the  defendants  in  said  ac- 
tion, plaintiffs  herein;  for,  such  court  being 
one  of  limited  powers,  Jurisdiction  will  not 
be  presumed,  but.  In  a  direct  attacis  upon  the 
Judgment,  must  affli-matively  appear  from  an 
inspection  of  the  transcript  of  its  proceed- 
ings. Brown,  Jur.  {22;  12  Am.  &  Eng.  Enc. 
Ijiw,  274;  Thompson  v.  Multnomah  Co.,  2 
Or.  34;  Johns  v.  Marlon  Co.,  4  Or.  46;  State 
V.  Officer,  Id.  180;  Tustln  v.  Gaunt,  Id.  306; 
Dick  V.  Wilson,  10  Or.  490';  Tompkins  v. 
Clackamas  Co.,  11  Or.  364,  4  Pac.  1210.  "Xo 
rule  of  construction,"  says  Mr.  .Justice  Wil- 
son, In  Hunsaker  v.  Coffin,  2  Or.  107,  "has 
been  better  setlled  than  that,  when  the  steps 
by  which  a  court  obtains  Jurisdiction  are  pre- 
scribed in  the  statutes,  they  must  be  dearly 
followed,  that  the  court  may  have  full  au- 
thority over  the  person."  Section  5  of  the 
act  "to  simplify  proceedings  In  Justice's 
courts"  (Sess.  Laws  1803,  p.  39),  In  force 
when  the  action  was  commenced,  provided 
that  "service  of  the  summons  may  be  made 
either  by  delivering  .a  copy  thereof  to  him 
[defendant]  In  person,  or  If  he  cannot,  after 
reasonable  diligence,  be  found,  by  leaving  a 
copy  thereof  for  the  defendant  at  his  usual 
Vlace  of  abode  with  some  person  of  his  family 
over  the  age  of  fifteen  years.  If  the  defend- 
ant be  a  corporation,  service  of  the  summons 


may  be  made  upon  it  by  delivering  a  copy 
thereof  to  the  president,  secretary,  or  man- 
aging or  local  agent  of  such  corporation." 
The  statute,  as  we  view  it,  makes  the  deliv- 
ery of  a  copy  of  the  summons  to  the  defend- 
ant In  t!ie  action  mandatory,  and,  the  sum- 
mons not  having  been  served  in  the  manner 
prescribed  by  the  act,  the  Justice's  court  nev- 
er obtained  Jurisdiction  of  the  persons  of  the 
defendants.  The  judgment  will,  therefore, 
be  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  annul  the  Judg- 
ment of  the  Justice's  court. 


(35  Or.  184> 


FRY  V.  HUBNBR. 


(Supreme  Court  of  Oregon.    June  12,  !»».) 

JUDOMBNT  NOTWITHSTANDING  THE  VERDICT 

—TRESPASS   ON  UNINCLOSED 

LANDS— COSTS. 

1.  The  supreme  court  will  sustain  a  judgment 
entered  in  favor  of  defendant  notwitlistanding 
the  verdict,  where  it  appears  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  thouRh  the  objection  is  raised 
for  the  first  time  in  the  appellate  court,  and  the 
trial  court  based  its  judgment  on  another  ground. 

2.  A  complaint  for  trespass  on  nninclosed  land 
in  a  portion  of  the  state  to  which  the  fence  law 
applies,  which  alleges  that  defendant  knowingly, 
willfully,  wrongfully,  and  unlawfully  herded  a 
band  of  sheep  upon  plaintiff's  land  without  hia 
consent,  and  against  his  will,  does  not  state  a 
cause  of  action. 

3.  Costs  may  be  awarded  In  favor  of  the  suc- 
cessful party,  whether  the  judgment  is  affirmed 
on  the  ground  that  the  court  had  no  jurisdiction, 
or  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Appeal  from  circuit  court.  Grant  county; 
Morton  D.  Clifford,  Judge. 

Action  of  trespass,  brought  by  T.  L.  Fry 
against  Joseph  Hubner.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  appealed.  Af- 
firmed. 

This  Is  an  action  of  trespass,  commenced 
In  the  Justice's  court  for  district  No.  12,  Grant 
county.  Or.  The  complaint  alleges,  in  sub- 
stance, tliat  plaintiff  is  entitled  to,  and  is  in 
the  possession  of,  certain  real  property  de- 
scribed therein;  "that,  on  divers  and  sundry 
days  and  times  between  the  10th  day  of  De- 
cember, 1897,  and  the  date  of  the  commence- 
ment of  this  action  defendant  knowingly,  will- 
fully, wrongfully,  and  unlawfully  permitted 
his  band  of  sheep  to  be  herded,  and  knowing- 
ly, willfully,  wrongfully,  and  unlawfully  did 
herd  and  cause  to  be  herded  defendant's  said 
band  of  sheep,  upon  the  above-described  real 
estate  of  the  plaintiff,  without  the  consent 
of  plaintiff,  and  against  plaintlCTs  will," 
to  his  damage  in  the  sum  of  $200.  The  an- 
swer consists  of  specific  denials  of  the  allega- 
tions of  the  complaint.  Judgment  being  for 
plaintiff,  the  defendant  appealed,  and  upon 
trial  In  the  circuit  court  plaintiff  secured  a 
verdict,  whereupon  the  defendant  moved  for 
a  judgment  in  his  favor,  and  that  said  cause 
be  dismissed,  notwithstanding  the  verdict,  up- 
on the  ground  that  the  Justice's  court  had  no 
Jurisdiction  of  the  cause,  as  appeared  from  the 
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pleadings.  The  motion  was  allowed,  and, 
Judgment  baying  been  entered  dismissing  the 
action,  and  taxing  the  costs  against  the  plain- 
tiff, he  haa  appealed  to  thla  court. 

M.  Due  tin,  for  appellant 

WOLVEaiTON,    O.    J.    (after    stating    the 
facts).    It  Is  objected  here  for  the  first  time 
that  the  complaint  does  not  state  facts  suffi- 
cient upon  which  to  base  a  cause  of  action, 
and  we  are  Impressed  that  the  objection  Is 
well  taken.    The  question  is  one  that  may  be 
raised  at  any  stage  of  the  proceedings,  wheth- 
er in  the  Justice's,  circuit,  ot  in  this  court, 
and  hence,  although  the  circuit  court  may 
baye  based  its  reasoning  for  the  allowance  of 
the  motion  for  Judgment  notwithstanding  the 
yerdlct  upon  the  ground  that  the  Justice  was 
without  Jurisdiction,  yet,  neyertheless,  if  the 
objection  that  the  complaint  does  not  state 
sufficient  facts  is  well  taken,  it  should  be 
sustained.    The  case  of  Walker  y.  Blooming- 
camp  (Or.)  43  Pac.   175,   Is  declslye  of  the 
controversy.    The  complaint  in  this  instance 
is  but  little  more  explicit  than  in  that  case, 
and  it  was  there  held  that  the  complaint  was 
Insufficient  to  support  the  action.    The  word 
"knowingly,"  and  the  expression  "without  the 
consent   of    plaintiff   and   against  plaintiff's 
will,"  are  used  here  In  addition  to  the  lan- 
guage employed  in  the  case  referred  to;   but 
we  cannot  conceive  that  this  additional  mat- 
ter iB  sufficient  to  overcome  the  objections 
there  urged.    "Willfully"  is  the  equivalent  of 
"knowingly,"   hence,    the    use   of   the   latter 
term  additionally  can  have  no  special  signifi- 
cance.   Nor  does  the  further  allegation  Just 
alluded  to  help  the  complaint,  and  obviate  the 
objection.    In  Walker  y.  Bloomlngcamp,  su- 
pra, it  was  said:    "It  is  true,  the  complaint 
alleges  that  the  sheep  were  unlawfully  and 
willfully  herded  and  permitted  to  be  herded 
upon  the  land;   but  this  amounts  to  nothing 
more,  in  effect,  than  an  averment  that  the 
defendants  suffered  their  sheep.  In  charge  of 
the   herder,   to  graze  and  pasture  upon  the 
uninclosed  land  of  the  plaintiff."    And  this 
was   considered  to  be  the  gist  of  the  com- 
plaint.   So  it  Is  here,  and  it  amounts  to  noth- 
ing more  than  an  allegation  that  the  plaintiff 
suffered  bis  sheep,  in  charge  of  a  herder,  to 
range  or  graze  and  pasture  upon  plaintiff's 
uninclosed  land,  against  his  will  and  consent 
There  is  no  allegation  that  the  defendant  was 
cognizant  of  the  locality  of  plaintiff's  prop- 
erty,  or  that  be  purposely  drove  the  sheep 
upon   It,  or  intentionally  retained  and  held 
them  there,  with  the  especial  object  of  de- 
pasturing  plaintiff's   land.    Wlille  It   might 
have  been  contrary  to  the  wishes  of  plaintiff 
that  sbeep  should  be  allowed  to  range  over 
bis  lands,  yet  the  mere  fact  that  tbey  did  so 
range  in  charge  of  a  herder  does  not  consti- 
tute trespass  In  the  locality  where  the  venue 
is  laid.    The  adjudicated  significance  of  the 
term    "herd"  Is  not  commensurate  with  pur- 
posely   driving    and    Intentionally    retaining 
stock   upon  particular  premises.    So  It  was 


further  said  in  the  case  cited:  "VLt  fOL'owi 
that,  when  one  permits  his  stock  to  run  at 
large  or  graze  upon  uninclosed  land,  he  la 
guilty  of  no  actionable  Injury;  and  the  fact 
that  the  character  of  the  stock  requires  that 
he  should  have  them  In  charge  of  some  per- 
son, to  protect  them  from  loss  or  destruction, 
does  not,  in  our  opinion,  change  the  rule. 
By  so  doing  he  does  nothing  more  than  has 
been,  by  common  consent,  done  by  the  own- 
ers of  such  stock  since  the  earliest  settle- 
ment of  the  state;  and.  If  the  practice  is  now 
to  be  changed,  it  should  be  done  by  legisla- 
tive enactment"  We  think,  therefore,  that 
the  complaint  in  this  case  was  insufficient, 
even  after  verdict,  upon  which  to  found  the 
action,  and  the  Judgment  of  the  court  below 
Is  proper. 

.  The  question  Is  made  that.  In  any  event, 
the  defendant  was  not  entitled  to  recover 
costs.  This  idea  proceeds  upon  the  theory 
that  the  circuit  court  was  without  Jurisdic- 
tion because  of  the  want  of  It  in  the  Justice's 
court  But  this  reasoning  cannot  avail  the 
plaintiff.  The  cause  was  taken  In  regular 
course  of  appeal  to  the  circuit  court,  and 
whether  the  appeal  Is  dismissed  for  want  of 
Jurisdiction  or  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  costs  must  follow 
the  Judgment  These  considerations  affirm 
the  Judgment  of  the  court  below,  and  It  la  so 
ordered. 

cwor.  sen 

FOWLEH  y,  PHfENIX  INS.  CO.  OP  HART- 
FORD, CONN.' 
(Supreme  Court  of  Oregon.    June  12,  1899.) 

APPEAL  AND  ERROR— HARMLESS  ERROR— 
PLEADING  —  AIDER  BY  VERDICT  —  INSUR- 
ANCE—AVOIDANCE  OP  POLICY  FOR  FRAUD. 

1.  Errors  in  rulings  and  instructions  relating 
to  one  defense  are  harmless  where  special  find- 
ings of  jury  clearly  show  that  general  verdict 
was  based  entirely  on  another  defense. 

2.  A  pleading  to  which  no  demurrer  was  inter- 
posed is  BuSlcient  after  verdict  although  facts 
are  not  fully  pleaded. 

3.  False  statements  knowingly  made  by  the 
insured  in  his  proof  of  loss  with  intent  to  defr.aud 
insurer  avoid  policy,  and  prevent  recovery  there- 
on, although  insurer  was  not  misled  to  its  detri- 
ment 

4.  False  statements  touching  part  of  Insured ' 
property,  knowingly  made  by  the  insured  in  his 
proof  of  loss  with  Intent  to  defraud  insurer, 
avoid  entire  policy  and  prevent  recovery  thereon 
•for  loss  of  other  property  covered  thereby,  where 
policy  stipulated  that  "entire  policy  shall  be  void 
in  case  of  false  swearing  by  Insured  touclilng  in- 
surance, whether  before  or  after  loss." 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  J.  C.  FuUerton,  Judge. 

Action  by  Joseph  Fowler  against  the  Phoe- 
nix Insurance  Company  of  Hartford,  Conn. 
There  was  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  Is  an  action  to  recover  the  sum  of  $500 
for  loss  and  damages  alleged  to  have  been 
sustained  by  the  burning  of  insured  property. 
The  policy  sued  on  covers  $350  on  a  dwelling 
house,  $100  on  household  furniture,  and  $50 

a  Behearinc  denied  July  17.  1880. 
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on  family  wearing  apparel,  all  contained  in 
such  dwelling.  Tbe  complaint  is  in  the  usual 
form.  Tbe  answer  puts  in  issue  the  material 
allegations  of  the  complaint,  and  sets  up  three 
separate  defenses:  First.  That  the  fire  oc- 
curred either  by  the  act  or  procurement  of 
the  plaintiff,  and  on  that  account  defendant 
is  not  liable.  Second.  That  it  is  stipulated 
that  the  entire  policy  should  be  void  if  tbe 
Insured  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  any  material  fact  or  cir- 
cumstance concerning  tbe  insurance,  or  the 
subject  thereof,  or  If  the  interest  of  the  in- 
sured In  the  property  be  not  truly  stated,  or 
in  case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relative  to  the 
Insurance,  or  the  subject  thereof,  whether 
before  or  after  the  loss;  that  the  plaintiff, 
in  violation  of  this  condition,  by  his  proof  of 
loss,  made  under  oath,  and  by  his  verified 
complaint  filed  in  the  cause,  has  claimed  and 
sworn  that  he  lost  by  said  fire  certain  of  his 
wearing  apparel,  and  has  set  forth  the  differ- 
ent articles  by  him  so  claimed  to  be  lost  as 
aforesaid,  which  said  wearing  apparel  and 
the  articles  specifically  named  therein  were 
not  contained  in  said  bouse  at  the  time  of 
said  fire,  and  were  not  destroyed  thereby,  and 
that  plaintiff  thereby  misrepresented  in  writ- 
ing a  matter  of  fact  concerning  the  insurance 
and  the  subject  thereof,  and  thereby  attempt- 
ed to  commit  fraud  upon  the  defendant,  and 
falsely  swore  to  those  certain  facts  which  he 
iinew  to  be  untrue,  after  the  occurrence  of 
said  loss,  and  for  that  reason  defendant  is 
not  liable  nnder  said  policy  of  hisurance.  The 
third  is  touching  the  plalntlfTs  refusal  to 
submit  to  examination  under  oath  regarding 
the  loss,  contrary  to  the  requirements  of  the 
policy.  The  allegations  of  the  answer  are 
put  la  issue  by  the  reply,  and  In  this  state  of 
the  pleadhigs  trial  was  had.  The  jury  made 
special  findings  upon  questions  submitted  to 
them,  as  follows:  (1)  "Q.  Was  the  fire  that 
burned  the  building  described  In  the  policy 
introduced  in  evidence  herein  caused  by  the 
act  or  procurement  of  the  plaintiff?  A. 
Don't  icnow;  not  sufficient  evidence."  (2), 
"Q.  Did  the  plaintiff,  in  his  proof  of  loss  in-" 
troduced  in  evidence  herein,  willfully  make 
and  swear  to  any  false  statements  as  to  the 
personal  property  destroyed  by  tbe  burning 
of  the  building  described  in  the  .  policy  in- 
troduced in  evidence  herein?  A.  Yes."  (3) 
"Q.  Was  the  wearing  apparel  described  In 
the  proof  of  loss  Introduced  herein  In  the 
building  described  in  the  policy  of  insurance 
herein  at  the  time  said  building  was  burned, 
and,  if  said  wearing  apparel  was  not  in  said 
building  at  the  time  the  same  was  burned,  by 
whom  was  said  wearing  apparel  removed? 
A.  No.  Plaintiff."  A  general  verdict  for  the 
defendant  was  also  returned  Into  court,  and, 
judgment  having  beeh  entered  thereon  dis- 
missing the  action,  plaintiff  appeals. 

A.   King  Wilson,   for  appellant.    Baleigh 
Stott,  for  respondent 


WOLVERTON,  0.  J.  (after  stating  the 
facts).  The  third  defense  was  not  insisted 
upon  at  the  trial,  and  there  is  no  question 
here  concerning  it.  Many  objections  were 
interposed  to  the  Introduction  of  evidence 
and  to  the  propriety  and  competency  of  cer- 
tain Instructions  given  the  jury,  based  on 
the  insufficiency  of  the  facts  stated  in  tbe  an- 
swer to  support  the  first  two  defenses.  The 
special  findings  of  the  jury  Indicate  unmfs- 
takably  that  the  general  verdict  for  the  de- 
fendant was  based  entirely  and  exclusively 
upon  tbe  second  defense.  Under  this  condi- 
tion or  state  of  the  record,  if  errors  were 
committed  by  the  court  in  the  admission  of 
such  testimony,  or  in  rendering  its  instruc- 
tions, the  case  could  not  be  reversed.  In  so  far 
as  they  related  to  the  first  defense,  because  it 
Is  very  apparent  that  they  did  the  plaintiff  no 
harm.  It  was  held  in  Kraemer  v.  Deuster- 
mann,  40  Minn,  469,  42  N.  W.  297,  that, 
"where  it  Is  manifest  that  a  general  verdict 
was  rendered  upon  a  particular  theory  of  the 
facts,  rulings  and  exceptions  which  could 
not  In  any  way  affect  that  theory  will  not 
be  considered."  This  we  believe  to  be  sound 
in  principle  and  decisive  of  the  question. 
See,  also,  Halght  v.  Sexton  (Cal.)  42  Pac.  637. 
This,  in  effect,  disposes  of  all  questions  rais- 
ed at  the  trial  teaching  the  insufficiency  of 
the  first  defense,  and  it  can  make  no  differ- 
ence now  whether  it  was  well  stated  or  not. 
But  the  sufficiency  of  the  second  further  and 
separate  defense  is  also  challenged.  We 
have  examined  this  defense  with  due  care, 
and,  while  it  may  not  be  as  fully  stated  as  It 
might  have  be^n,  yet  it  Is  sufficient  after 
verdict.  No  demurrer  was  Interposed  there- 
to, and,  the  question  of  its  adequacy  having 
been  raised  for  the  first  time  at  the  trial, 
at  this  stage  all  intendments  must  be  taken 
in  favor  of  the  sufficiency  of  the  pleadings. 

It  is  next  claimed  that  fraud  or  false  swear- 
ing will  not  vitiate  the  policy,  and  prevent  re- 
covery thereon.  If  the  company  has  not  been 
actually  deceived  and  misled  to  its  detriment; 
In  other  words,  if  it  should  appear  that  an 
actual  loss  has  been  sustained,  equivalent  to 
the  amount  covered  by  the  policy,  then  the 
false  swearing  of  the  policy  holder  and  the  at- 
tempt to  defraud  the  company  will  not,  with- 
in itself,  operate  to  bar  a  recovery,  because 
it  is  assumed  that  the  rights  of  the  parties 
became  Irrevocably  fixed  by  the  fire  and  the 
loss  attending  it  This  theory  of  the  law  has 
some  support  in  the  cases,  and  it  was  so  held 
in  Insurance  Co.  v.  Winn,  27  Neb.  649,  43  N. 
W.  401.  But  that  case  has  been  so  distin- 
guished by  a  later  one  in  tbe  same  court  (In- 
surance Co.  V.  Winn,  42  Neb.  331,  60  N.  W. 
675)  as  to  render  it  of  little  weight  as  author!- ' 
ty  in  this.  The  policy  requires  that  the  as- 
sured shall.  In  case  of  loss,  and  within  60 
days  after  the  fire,  unless  such  time  is  ex- 
tended in  writing  by  the  company,  render  a 
statement  to  the  company,  signed  and  sworn 
to  by  the  assured,  stating  the  knowledge  and 
belief  of  the  assured  as  to  the  time  and  origin 
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of  tbe  fire,  the  Interest  of  tbe  assured  and  of 
all  others  In  the  property,  the  cash  value  of 
each  item  thereof,  and  the  amonnt  of  loss 
thereon;  and  It  Is  concerning  the  false  oath 
of  the  plaintiff,  made  In  attempting  to  com- 
ply with  this  condition,  that  the  defendant 
complains.  The  parties  have  subscribed  to 
the  condition,  and  thus  It  has  become  a  ma- 
terial incident  to  the  contract  Itself.  C!on- 
tracts  of  Insurance,  like  other  contracts,  should 
be  construed  so  as  to  carry  into  effect  tbe  In- 
tention of  the  parties  in  making  and  entering 
Into  them.  It  was  said  by  Mr.  Justice  Mat- 
thews In  Claflln  v.  Insurance  Ck).,  110  IT.  S.- 
81,  S  Sup.  Ct  SOT,  that:  "A  false  answer  to 
any  matter  'of  fact  material  to  the  Inquiry, 
knowingly  and  willfully  made,  with  intent  to 
deceive  the  Insurer,  would  be  fraudulent.  If 
it  accomplished  Its  result,  it  would  be  a  fraud 
effected;  if  It  failed.  It  would  be  a  fraud  at- 
tempted. And  If  the  matter  were  material, 
and  the  statement  false,  to  the  knowledge  of 
the  party  making  it,  and  willfully  made,  the 
intention  to  deceive  the  Insurer  would  be  nec- 
essarily implied,  for  the  law  presumes  every 
man  to  Intend  the  natural  consequences  of  his 
acts."  In  Dollofl  v.  Insurance  Co.,  82  Me. 
260,  19  AU.  396,  it  was  held,  notwithstanding 
It  appeared  the  assured  had  suffered  loss  to 
the  full  amount  of  the  policy,  yet  that,  by 
reason  of  his  attempt  to  deceive,  mislead,  and 
defraud  the  company,  the  policy,  by  virtue  of 
its  terms,  was  rendered  void,  and  Uie  assured 
could  not  recover.  The  purpose,  no  doubt,  of 
such  a  stipulation  In  the  contract  is  to  enable 
the  Insurer  to  ascertain  the  extent  and  amount 
of  the  loss.  By  the  very  nature  of  things, 
the  company  is  obliged  in  a  marked  degree  to 
look  to  the  assured,  and  to  depend  very  large- 
ly upon  his  statements  and  representations 
for  the  ascertainment  of  the  actual  loss  sus- 
tained; and  hence  it  Is  required  of  him,  and 
he  has  aceprdhigly  agreed,  under  the  penalty 
of  a  forfeiture  of  his  right  to  the  enforcement 
of  the  contract,  that  he  will  answer  faith- 
fully and  truly  touching  the  amount  of  such 
loss.  It  has  therefore  become  a  material 
part  of  the  contract  that  the  policy  holder 
shall  answer  truly  touching  the  loss,  so  as 
to  enable  the  Insurer  to  decide  upon  its  obli- 
gations and  liabilities,  and  thereby  to  protect 
itself  against  false  claims.  There  is  but  lit- 
tle conflict  In  the  authorities  upon  the  ques- 
tion, and  It  seems  to  be  well  settled  that  any 
false  swearing  touching  a  material  fact  or 
matter  of  legitimate  Inquiry  under  the  pol- 
icy, for  the  purpose  of  deceiving  and  de- 
frauding the  company,  knowing  the  same  to 
be  false,  will  render  the  policy  void,  and  no 
recovery  can  be  had  under  it  2  May,  Ins. 
I  477;  Insurance  Co.  v.  Vaughan,  88  Va.  832, 
14  S.  B.  754;  Insurance  Co.  ▼.  Weldes,  14 
Wall.  375;  Gelb  v.  Insurance  Co.,  1  Dill,  443, 
Fed.  Caa.  No.  6,298;  Sternfield  v.  Insurance 
Co.,  50  Hpn,  262,  2  N.  X.  Supp.  766.  As  the 
special  findings  of  the  Jury  Indicate,  there 
was  evidence  introduced  tending  to  show 
diat  In  making  his  proofs  of  loss  the  plaintiff 


swore  falsely  touching  the  bnmlnK  ot  his. 
wearing  apparel,  presuming  to  give  an  Item- 
ized statement  of  the  loss  sustained,  when, 
as  a  matter  of  fact,  such  wearing  apparel 
had  been  removed  from  the  building  prior  to 
the  fire.  It  is  now  urged  that,  as  the  false 
swearing  did  not  extend  to  the  house  Itself, 
or  to  the  household  furniture,  the  plaintiff 
was  entitled  to  recover  for  the  loss  Incurred 
on  those  two  items,  notwithstanding  be  may 
have  sworn  falsely  concerning  the  loss  upon 
his  wearing  apparel.  This  argument  proceeds 
upon  the  theory  that  the  contract  of  insur- 
ance is  divisibie;  that  it  contains,  substantial- 
ly, three  contracts,  for  the  purposes  of  this 
controversy;  and  While  false  swearing  or  an 
attempt  to  defraud  might  have  rendered  the 
policy  void  tfl  it  pertained  to  the  wearing 
apparel,  yet  that,  notwithstanding,  plaintiff 
is  entitled  to  recover  as  to  the  bouse  and 
furniture.  This  question  must  be  determined 
by  a  construction  of  the  policy.  The  stipu- 
lation Is:  "This  entire  pulley  shall  be  void 
*  *  *  In  case  of  any  fraud  or  false  swear- 
ing by  the  Insured  touching  any  matter  relat- 
ing to  this  insurance,  or  the  subject  thereof, 
whether  before  or  after  a  loss."  This  lan- 
guage seems  to  be  general  In  its  scope  and 
application,  and  would  appear  to  cover  all 
fraud  or  false  swearing  which  could  have 
relation  or  be  material  to  the  proof  of  loss 
necessary  to  establish  the'plaintilTs  right. to 
recover  under  the  conditions  of  the  policy. 
It  Is  well  understood  that  fraud  practiced  by 
either  party  in  the  biception  or  during  the 
formulation  and  execution  of  a  contract,  if 
of  any  vital  or  material  consequence  wliat- 
ever,  will  vitiate  such  contract  in  Its  entirety. 
In  so  far  as  this  element  Is  concerned,  it  was 
unnecessary  for  the  parties  to  have  stipulated 
regarding  It  in  the  policy,  because  Its  opera- 
tion would  have  been  the  same  whether  the 
stipulation  was  there  or  not,  and  the  policy 
would  have  been  rendered  void  by  reason  of 
any  fraud  pi-acticed  by  the  insurer  in  pro- 
curing its  Issuance.  Now,  the  parties  to  the 
policy  have  not  only  stipulated  that  fraud  In 
the  inception  of  the  contract  shall  have  the 
effect  to  destroy  the  policy  and  the  right 
of  recovery  thereon,  but  have  extended  its 
purview  to  the  making  up  of  the  proofs  of 
loss,  so  as  to  afford  the  company  protection 
from  misrepresentation  touching  the  actual 
damage  sustained  by  reason  of  fire.  As  w<> 
have  before  Intimated,  the  Insurer  must  de 
peni  largely  upon  the  oath  of  the  insured, 
and  the  account  he  may  render  of  the  amouni 
of  damages  Incurred  by  him  for  which  he 
claims  indemnity  under  the  policy,  and  It 
was  for  this  reason  mainly— perhaps  entirely 
—that  the  parties  stipulated  that  any  fraud  or 
false  swearing  which  might  be  Indulged  in 
touching  the  proofs  of  loss  should  have  the 
same  effect  as  If  It  had  been  practiced  In  the 
inception  of  the  contract;  and  this  Is  a  mat- 
ter with  regard  to  which  the  parties  had  the 
right  to  contract  If  they  saw  fit  In  Mc- 
Gowan  t.  Insurance  Co.,  64  Vt.  2U,  the  court, 


Digitized  by 


Google 


424 


67  PAOIFIO  REPOKTEB. 


(Or. 


speaking  through  Taft,  J.,  announced  the 
following  docttlne:  "The  general  rule,  'Void 
in  part,  void  in  toto,'  should  apply  to  all  cases 
■where  the  contract  Is  affected  by  some  all- 
pervading  vice,  such  as  fraud,  or  some  unlaw- 
ful act  condemned  by  public  policy  or  the 
common  law;  cases  where  the  contract  is 
entire,  and  not  divisible;  and  all  those  cases 
where  the  matter  that  renders  the  policy  void 
in  part,  and  the  result  of  its  being  so  render- 
ed void  affects  the  rislc  of  the  insurer  upon 
the  other  Items  in  the  contract."  To  the 
same  effect,  see  1  May,  Ins.  S  277,  note  6. 
We  are  impressed  that  this  rule  is  especially 
applicable  in  arriving  at  the  rightful  con- 
struction of  the  policy  under  consideration. 
It  was  thought  by  the  learned  judge  that  it 
was  sufficient  to  reconcile  the  apparently  con- 
flicting decisions  touching  the  question  of  the 
divisibility  of  the  contract  of  insurance.  In 
Moore  y.  Insurance  Co.,  28  Orat  508,  it 
was  held,  upon  the  construction  of  a  policy 
similarly  worded  to  the  one  at  bar,  that  false 
swearing  as  to  one  of  the  items  covered  would 
render  the  policy  void,  and  that  recovery 
could  not  be  had-  for  any  other  item  therein, 
although  not  involved  in  the  false  proof.  A 
similar  construction  has  been  given  to  policies 
of  insurance  where  fraud  was  not  involved. 
In  Smith  V.  Insurance  Co.,  118  N.  Y.  518,  23 
N.  E.  883,  the  wording  of  the  policy  was: 
"If  the  property,  either  real  or  personal,  or 
any  part  thereof,  shall  be  Incumbered  by 
mortgage,  Judgment,  or  otherwise,  it  must  be 
so  represented  to  the  company  in  the  applica- 
tion; otherwise,  this  entire  policy,  and  every 
part  thereof,  shall  be  void."  It  was  held,  un- 
der the  particular  stipulation,  that  an  incum- 
brance upon  the  real  estate  extended  to  the 
personal  property  contained  In  the  building 
insured,  and  operated  to  render  the  entire 
policy  void.  All  these  decisions,  as  we  un- 
derstand them,  are  based  upon  a  proper  con- 
struction and  interpretation  of  the  contract 
of  insurance,  and  we  have  to  lool:  to  the 
Intention  of  the  parties  in  maicing  the  con- 
tract to  ascertain  what  the  relief  should  be 
and  what  defenses  might  be  interposed  in 
case  of  the  attempted  enforcement  thereof. 
There  are  many  cases  holding  that  the  con- 
tract is  several,  but  its  severability  depends 
upon  the  intention  of  the  parties,  as  gathered 
from  ail  its  terms,  stipulations,  and  condi- 
tions. We  may  instance  a  case  in  which  the 
policy  declares  that  it  shall  be  void  for  any 
subsequent  alienation  by  the  insured.  If  on- 
ly a  part  of  the  entire  subject  of  insurance 
be  alienated,  and  this  without  increasing  the 
rlslt  to  the  rest,  the  policy  would  not  be 
thereby  wholly  avoided.  Trabue  v.  Insurance 
Co.,  121  Mo.  75,  25  S.  W.  848.  And  where 
an  insurance  is  effected  upon  several  bouses 
In  a  gross  sum,  and  the  policy  thereafter 
designated  a  definite  sum  upon  each,  if  a  part 
of  the  houses  only  are  permitted  to  become 
vacant,  contrary  to  the  stipulations.  It  will 
not  avoid  the  policy  upon  those  that  remain 
occupied.    Insurance   Co.   v.  Tllley,   88  Va. 


1024,  14  S.  E.  851.  These  and  other  cases  of 
similar  import  well  illustrate  the  principle  we 
desire  to  announce.  We  liave  fonnd  no  case 
where  fraud  or  false  swearing  is  Introduced 
as  an  element  in  the  consideration  wherein 
the  contract  is  construed  to  be  divisible  ex- 
cept in  Texas,  and  the  statute  of  that  state 
is  held  to  be  the  oontroliing  factor  in  the 
construction.  These  considerations  sustain 
the  action  of  the  court  below. 

There  Is  another  question  In  the  case  re- 
quiring notice.  The  wife  of  the  plaintiff  was 
permitted  to  testify  touching  the  removal  of 
the  wearing  apparel  from  the  dwelling  prior 
to  the  fire,  and  it  was  objected  that  it  was  in- 
competent for  her  to  testify  without  his  con- 
sent. But  the  plaintiff  had  previously  testi- 
fied that  such  wearing  apparel  had  been  de- 
stroyed, and,  he  being  a  party  to  the  action, 
this  was  tantamount  to  Ills  consent  to  her  ex- 
amination upon  the  same  subject  Hill's  Ann. 
Laws,  Or.  H  712,  713. 

Affirmed. 


(35  Or.  188) 

FARMERS'  &  TRADERS'  NAT.  BANK  OP 
liAGRANDE  v.  HUNTER. 

(Supreme  Court  of  Oregon.    June  12,  1890.) 

CONTRACTS— ACTIONS    BY    ASSIGNEE— PLEAD- 
ING—ELECTION     OF    DEFENSES— COUNTER- 
CLAIM   AND    SET-OFF— EVIDENCE. 

1.  Wliere  defeudant  in  an  action  on  a  contract 
avers  as  defenses  plaintiff's  failure  to  perform, 
and  pleads  the  damages  arising  from  such  fnil- 
ure  as  a  set-off,  the  court's  refusal  to  require 
an  election  as  to  which  defense  he  relies  on  is 
not  error,  as,  under  Hill's  Ann.  Laws,  §  73,  a 
defendant  may  plead  as  many  defenses  as  he 
may  have. 

2.  In  an  action  by  an  assignee  on  a  contract, 
instruments  of  writing  amtointlng  assignee  as 
assignor's  agent  to  collect  and  receipt  for  money 
due  under  the  contract,  and  notifying  defendant 
to  pay  all  money  becoming  due  to  assignee,  are 
competent  evidence  on  the  issue  as  to  whether 
there  was  an  assignment.  * 

3.  Where,  in  an  action  on  a  contract  whereby 
defendant  is  to  plow  and  seed  certain  land,  and 
plaintllTs  assignor  is  to  cultivate  the  crop,  the 
only  question  presented  by  defendant's  answer 
is  whether  plaintiff's  assignor  has  complied  with 
the  contract,  and,  if  not,  whether  defendant  is 
damaged,  it  is'  not  material  for  defendant  to 
plead  his  compliance. 

4.  Averments  by  defendant  in  an  action  on  a 
contract  that,  ijecause  of  plaintiff's  faDure  to  per- 
form, he  was  compelled  to  employ  labor,  and 
pay  therefor,  to  prevent  a  loss,  will  not  entitle 
him  to  introduce  evidence  of  a  payment,  nor  of  a 
mere  counterclaim  to  plaintitrs  demand. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakin,  Judge. 

Action  by  the  Farmers'  &  Traders'  National 
Bank  of  Lagrande  against  W.  O.  Hunter. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

This  is  an  action  upon  a  contract  entered 
into  between  the  defendant  and  Tee  Sing  & 
Co.,  by  the  terms  of  which  said  defendant 
agreed  to  plow,  put  in  a  good  state  ot  colti- 
vation,  and  seed  to  sugar  beets,  300  acres  of 
Ills  farm  in  Union  county,  and  Yee  Sing  &  Co. 
agreed  to  take  possession  thereof  as  soon  sa 
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the  beets  were  up  and  ready  tor  cultiration, 
and  thereafter,  under  the  direction  ot  the 
superintendent  of  the  Oregon  Sugar  Company, 
to  furnish  aufflcleut  labor,  at  their  own  ex- 
pense, to  properly  thin  out,  weed,  and  culti- 
vate th^  same  during  the  growing  season,  ex- 
cept plowing  and  working  with  cultivators, 
which  was  to  be  done  by  the  defendant  In 
consideration  of  the  labor  and  work  to  be  per- 
formed by  Tee  Sing  &  Co.,  the  defendant 
agreed  to  pay  them  the  sum  of  $1.15  per  ton 
for  all  beets  grown  on  the  land  during  the 
season  of  1808;  payments  to  be  made  as  fol- 
lows; Flye  dollars  for  each  acre  of  beets,  at 
the  expiration  of  six  weeks  after  Yee  Sing 
&  Co.  should  enter  their  contract,  a  further 
sum  on  the  1st  day  of  September,  1896.  and 
the  remainder  after  the  beets  were  delivered 
and  weighed  at  the  factory  of  the  Oregon 
Sugar  Company,  at  lAgrande.  The  com- 
plaint, after  setting  out  the  contract  in  full, 
alleges  that  Tee  Sing  &  Co.  entered  upon  Its 
performance  on  the  lOtb  day  of  May,  1898, 
and  that  while  they  were  in  possession  of  the 
lands  and  performing  their  contract,  and  be- 
fore the  first  payment  became  due,  they  sold, 
.Hssigned,  and  transferred  to  the  plaintiff,  for 
a  valuable  consideration,  the  first  Installinent 
of  |5  an  acre  to  be  paid  upon  said  contract, 
amounting  to  $1,500;  that  on  June  23,  1808, 
the  plaintiff  notified  the  defendant  of  such 
assignment,  and  on  the  8th  day  of  July  fol- 
lowing, and  after  6  weeks  from  the  time  Yee 
Sing  &  Co.  had  entered  upon  the  performance 
of  the  contract,  demanded  Of  the  defendant 
the  payment  of  said  sum  of  $1,500.  The  an- 
swer admits  the  contract,  but  denies  all  the 
other  material  allegations  of  the  complaint, 
and,  for  a  first,  further,  and  separate  defense, 
alleges  that  Yee  Sing  &  Co.  wholly  failed  and 
neglected  to  comply  with  their  contract,  in 
not  taking  possession  of  the  land  for  more 
than  15  days  after  the  beets  were  up  and 
ready  for  cultivation,  and  when  they  entered 
Into  possession  failed  to  furnish  sufBcient  la- 
bor to  properly  care  for  and  cultivate  the 
beets,  or  to  perform  any  of  the  labor  men- 
tioned In  the  contract.  In  a  good  and  husband- 
like manner,  or  at  the  time  or  in  the  proper 
season  for  the  most  successful  growing  of 
beets,  or  as  directed  by  the  superintendent  of 
the  Oregon  Sugar  Company,  but,  on  the  con- 
trary, wholly  abandoned  the  contract,  by  rea- 
son whereof  the  first  payment  of  $5  per  acre 
was  not  earned  and  never  became  due  or  pay- 
able. For  a  second  defense  It  Is  averred  that, 
In  order  to  successfully  grow  beets.  It  is  neces- 
sary that  the  young  ones  be  thinned  out  and 
weeded  not  later  than  5  days  after  they  are 
up  and  ready  for  cultivation,  and  thereafter 
they  require  special  care,  work,  and  labor 
for  a  period  of  C  or  8  weeks,  for  which  pur- 
pose It  requires  at  least  one  laborer,  possess- 
ing the  necessary  skill  and  Industry,  for  each 
acre  of  beets;  that  on  the  17th  of  May,  1898, 
the  defendant  had  planted  and  growing, 
ready  for  cultivation,  under  the  terms  of  the 
contract  referred   to   In   the   complaint,   300 


acres  of  land,  and  on  such  date  notified  Yee 
Sing  &  Co.  of  that  fact,  but  fbey  failed  and 
neglected  to  take  possession  of  such  land  un- 
til after  the  18th  day  of  May,  and  then  em- 
ployed thereon  an  insufficient  number  of  la- 
borers and  employ^  to  successfully  care  for 
and  cultivate  the  same,  and  for  a  period  of 
more  than  15  days  after  taking  possesslmi, 
although  constantly  urged  and  requested  by 
the  defendant  and  the  superintendent  of  the 
Oregon  Sugar  Company,  they  failed  and  neg- 
lected to  furnish  sufficient  labor  to  properly 
care  for  the  beets  as  stipulated  in  the  con- 
tract, and  on  the  day  of  June,  1898, 

wholly  and  absolutely  abandoned  their  con- 
tract; that  by  reason  of  such  failure  to  per- 
form their  contract  the  crop  of  beets  was  cur- 
tailed and  lessened  at  least  five  tons  per  acre, 
to  defendant's  damage  in  the  sum  of  $6,000. 
It  is  further  alleged  that  by  the  failure  of  Yee 
Sing  &  Co.  to  perform  the  terms  and  condi- 
tions of  their  contract  the  defendant  was  c<Hn- 
pelled  to,  and  did,  employ  labor  at  his  own 
expense,  which  should  have  been  performed 
by  them  within  the  first  six  weeks  after  en- 
tering upon  the  performance  of  the  contract, 
for  which  he  was  compelled  to  pay  about 
$2,500.  Upon  the  coming  in  of  the  answer, 
plaintiff  moved  the  court  for  an  order  requir- 
ing defendant  to  elect  upon  which  of  his  sev- 
eral defenses  he  would  rely.  This  motion  be- 
ing overruled,  a  reply  was  filed  denying  the 
allegations  of  the  answer,  and  setting  up  new 
matter  as  a  defense  thereto.  Upon  the  Issues 
joined,  a  trial  was  had  before  a  jury,  result- 
ing Ib  a  verdict  and  judgment  in  favor  of  the 
defendant,  from  which  the  plaintiff  appeals. 

J.  D.  Slater,  for  appellant.  T.  H.  Crawford 
and  C.  E.  Cochran,  for  respondent, 

BEAN,  J.  (after  stating  the  facts).  The 
notice  of  appeal  contains  some  49  assignments, 
of  error,  but  we  have  neither  the  time  nor 
the  inclination  to  examine  and  deckle  each 
one  separately,  nor  would  any  useful  purpose 
be  served  thereby.  Many  of  them  simply 
present  different  phases  of  the  same  ques- 
tions. 

The  first  ruling  complained  of  is  the  refusal 
of  the  trial  court  to  require  the  defendant 
to  elect  upon  which  of  the  several  separate 
defenses  he  would  rely  at  the  trial.  The 
contention  is  that  the  defendant  Is  not  en- 
titled to  set  up  the  failure  of  Ye^  Sing  & 
Co.  to  perform  the  contract  according  to  Ita 
terms,  and  also  to  plead  the  damages  arising 
from  such  failure  by  way  of  recoupment  or 
set-off.  In  support  of  this  contention,  coun- 
sel relies  upon  the  case  of  Gove  &  Co.  ▼.  Is- 
land City  M.  &  AL  Co.,  16  Or.  93,  19  Pac.  740. 
But  that  was  an  action  to  recover  on  a  con- 
tract, and  the  defendant  pleaded  as  a  defense 
thereto  the  failure  of  the  plaintiffs  to  comply 
with  its  terms,  and  also  sought  to  use  such, 
failure  as  a  ground  for  affirmative  relief; 
and  the  court  held  that,  in  the  form  in  which 
the  action  was  brought,  it  had  no  right  to 
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plead  the  failure  of  the  plaintiffs  to  complj' 
with  the  contract,  and  thus  overthrow  their 
claim,  and  also  be  allowed  to  recover  in  the 
same  action  damages  for  a  breach  thereof. 
But  In  the  case  at  bar  the  matters  set  up 
are  for  defensive  purposes  alone,  and  under 
the  statute  the  defendant  has  the  right  to  set 
forth  In  his  answer  as  many  defenses  as  he 
may  have.  Hill's  Ann.  Laws,  J  73.  We  are 
therefore  of  the  opinion  that  the  motion  was 
properly  overruled. 

It  Is  next  claimed  that  the  court  erred  In 
permitting  the  defendant  to  introduce  In  evi- 
dence, during  the  cross-examination  of  the 
witness  Seriber,  two  certain  instruments  of 
writing  given  to  the  plaintiff  banli  by  3fee 
Sing  &  Co.,  by  one  of  which  the  b&nk  was 
appohited  their  agent,  with  power  to  collect 
and  receipt  for  all  moneys  due  or  to  become 
due  under  the  contract  with  the  defendant, 
and  the  other  was  addressed  to  the  defendant, 
notifying  him  to  pay  all  moneys  due  or  to 
become  due  under  such  contract  to  the  plain- 
tiff banli.  Both  of  these  writings  were  com- 
petent evidence.  The  alleged  assignment  from 
Yee  Sing  &  Co.  to  the  plaintiff  was  an  Issue 
in  the  case,  and  these  two  papers  were  ma- 
terial, as  bearing  upon  that  question. 

It  Is  next  clahned  that  the  court  erred  in 
permitting  the  defendant  to  give  evidence 
tending  to  show  a  failure  on  the  part  of 
Tee  Sing  &  Co.  to  comply  with  their  con- 
tract, and  the  consequent  damages,  for  the 
reason  that  there  Is  no  allegation  In  the 
answer  that  the  defendant  compiled  with  the 
terms  of  the  contract  on  his  part,  by  proper- 
ly plowing,  seeding,  or  cultivating  the  land 
sown  to  sugar  beets.  But  we  do  not  under- 
stand bow  that  question  can  become  material 
as  a  matter  of  pleading  In  this  case.  It  Is 
admitted  that  the  beets  were  planted  by  the 
defendant,  and  that  Yee  Sing  &  Co.  entered 
into  possession  thereof,  and  undertoolc  the 
performance  of  the  contract  on  their  part; 
and  the  question  presented  by  the  answer,  and 
sought  to  be  litigated,  is  whether  or  not  they 
complied  with  th«  terms  of  such  contract,  and, 
If  not,  whether  the  defendant  was  damaged 
thereby.  The  condition  of  the  land,  and  the 
performance  by  the  defendant  of  the  contract 
on  his  part,  may  have  been  material  on  the 
trial,  as  a  matter  of  evidence  in  determining 
whether  the  loss,  if  any,  was  the  result  of  the 
acts  of  the  defendant  or  of  Yee  Sing  &  Co., 
but  we  do  not  understand  that  it  is  material 
as  a  matter  of  pleading. 

It  is  next  claimed  that  the  court  erred  in  al- 
lowing the  jury  to  set  off,  as  against  the  plain- 
tiff's claim,  sums  of  money  advanced  by  the 
defendant  to  Yee  Sing  &  Co.  for  the  purchase 
of  supplies  and  for  the  payment  of  laborers, 
without  the  same  having  been  pleaded  in  the 
answer.  The  record  shows  that  there  was 
evidence  given  on  the  trial  to  the  effect  that 
about  the  time  Yee  Sing  &  Co.  entered  upon 
the  performance  of  their  contract,  and  long  be- 
fore anything  became  due  thereunder,  the  de- 
fendant gave  them  an  order  on  a  neighboring 


mill  company  for  $200  worth  of  flour,  of  which 
iliey  received  about  |96  worth,  and  that  he 
thereafter  advanced  to  them  about  $700  to  pay 
their  laborers.  These  facts  were  developed  on 
cross-examination  of  the  defendant,  and  plain- 
tiff subsequently  requested  the  court  to  charge 
the  jury  that  under  the  pleadings  the  payment 
of  the  ?96  for  flour,  and  the  money  so  ad- 
vanced, could  not  be  considered  as  a  set-off  in 
this  case  against  any  claim  of  the  plaintiff. 
This  instruction  should  have  been  given.  U 
is  a  well-settled  rule  in  this  state  that  a  de- 
fendant is  not  entitled  to  prove  payment,  with- 
out alleging  R  (Clark  t.  Wick,  25  Or.  446,  30 
Pac.  165;  Agricultural  Works  v.  Creighton,  21 
Or.  495,  28  Pac.  775,  30  Pac.  676);  nor  can  he 
prove  a  counterclaim  or  set-off,  or  any  other 
affirmative  defense,  without  first  tendering  an 
Issue  therein  in  his  answer.  Now,  there  is  no 
allegation  in  the  answer  upon  this  questioa 
It  alleges  that,  by  reason  of  the  failure  of  Yee 
Sing  &  Oo.  to  comply  with  their  contract,  the 
defendant  was  compelled  to  employ  labor  and 
pay  therefor  the  sum  of  about  ?2,500,  In  order 
to  prevent  his  beet  crop  fr<»n  being  an  entire 
loss  and  failure;  but  these  allegations  are  not 
sufficient  to  admit  evidence  of  payment  on  the 
contract,  nor  of  a  mere  counterclaim  to  the 
plaintiff's  demand. 

"There  are  some  other  questions  presented 
by  the  record,  but  we  think  we  have  sufficient- 
ly Indicated  our  views  upon  the  principal 
point»  in  the  case.  Judgment  Is  reversed,  and 
a  new  trial  ordered. 


a>  Utab,  4M) 
STATE  V.  WOOLSET. 
(Supreme  Court  of  Utah.    June  1,  1899.) 

GRAND  LARCENY— RBPEALi  OP  STATUTE>— CON- 
TINUED IN  FORCE— SPECIAL  PROVISION  OF 
REVISED  STATUTES  —  EFFECT  ON  PROSECU- 
TION OF  OFFENSES  COMMITTED  BEFORE  KB- 
PEAL— CRIMINAL  PRACTICE— INFORMATION- 
ALLEGATION  OF  TIME. 

1.  Although  section  4643,  Comp.  Laws  Utah 
1888,  was  repealed  by  section  4359,  Her.  St.,  its 
provisions  were  continued  in  force  by  section 
2485,  Uev.  St.,  as  to  ail  offenses  conmiittod  be- 
fore tlic  Revisod  Statutes  went  into  effect,  and 
ail  penalties  incurred  thereunder  may  be  enforced 
the  same  as  if  the  Revised  Statutes  bad  never 
talten  effect. 

2.  Under  sections  4737,  4742,  Rev.  St.,  it  is  not 
necessary  that  the  information  state  the  precise 
time  at  which  the  offense  is  alleged  to  have  been 
committed.  It  is  not  essential,  under  the  provi- 
sions of  section  4811,  Rev.  St.,  that  the  accused 
should  be  present  at  the  filing  and  trial  of  mo- 
tions and  picas  not  involvini?  the  question  of  hia 
guilt  or  innocence  on  the  merits. 

Miner,  J.,  dissenting. 
(Syllabus  by  the  Court. 

Appeal  from  district  court.  Sixth  district; 
W.  M.  McCarty,  Judge. 

William  Woolsey  was  convicted  of  grand 
larceny,  and' appeals.    Affirmed. 

E.  E.  Hoffman,  for  appellant.  A.  C.  Bishop, 
Atty.  Gen.,  and  W.  A.  Lee,  Dep.  Atty.  Gol, 
for  the  State. 
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BASKIN,  1.  The  defendant,  William  H. 
Woolsey,  was  convicted  of  grand  larceny  on 
the  2d  day  of  December,  1896,  and  waa  sen- 
tenced to  the  penitentiary  for  a  term  of  one 
year.  The  defendant  demurred  to  the  indict- 
ment on  two  grounds:  "(1)  That  the  facta 
stated  do  not  constitute  a  public  ofCense.  (2) 
That  It  does  not  substantially  conform  to  the 
requirements  of  sections  forty-seven  hundred 
thirty-one  and  forty-aeven  hundred  thirty-two. 
In  this:  that  It  does  not  allege  a  day  certain 
on  which  the  offense  is  alleged  to  have  been 
coounltted."  The  demurrer  was  overruled  by 
the  coort  below.  Before  sentence,  a  motion 
In  arrest  of  Judgment  was  made  on  the  same 
grounds  as  the  demnrrer.  The  action  of  the 
trial  conrt  in  overruling  the  demurrer  and  re- 
fusing to  arrest  Judgment  was  excepted  to, 
and  Is  assigned  as  error.  The  defendant  Is  a» 
cused,  In  the  Indictment,  of  grand  larceny,  al- 
leged therein  to  have  been  committed  as  fol- 
lows: "The  said  William  H.  Woolsey  did, 
on  or  about  the  15th  day  of  June,  1896,  at  the 
county  of  Kane  and  the  state  of  Utah,  felo- 
niously steal,  take,  carry,  and  drive  away  a 
certain  steer,  the  personal  property  of  Niels 
C.  Larson,  contrary  to  the  form  of  the  statut« 
In  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Utah." 
The  value  of  the  steer  charged  to  have  been 
stolen  is  not  alleged  in  the  Indictment.  By  the 
provisions  of  subdivision  8,  {  4013,  Comp. 
Laws  Ctah  1888,  the  stealing  of  a  steer  was 
grand  larceny.  This  section  continued  to  be 
In  force  until  the  Revised  Statutes  went  Into 
eftect,  which  was  on  the  1st  day  of  January, 
1898.  The  provisions  of  section  48S9,  Bev. 
St,  are  as  follows:  "Grand  larceny  is  larceny 
committed  In  either  of  the  following  cases: 
1.  When  the  property  taken  Is  of  the  value 
exceeding  fifty  dollars.  2.  When  the  property 
Is  taken  from  the  person  of  another."  It  was 
conceded  In  the  argument  that  no  evidence 
was  adduced  at  the  trial  on  the  question  Ot 
the  value  of  the  steer. 

The  first  ground  of  the  demurrer  and  motion 
In  arrest  of  Judgment  Is  based  upon  the  fore- 
going facts.  Defendant's  counsel  claim  that 
section  4643  of  the  Compiled  Laws  of  1888 
was  repealed  by  section  4359  of  the  Revised 
Statutes,  and  that  therefore  the  conviction  of 
the  defendant  for  grand  larceny,  In  the  ab- 
sence of  the  allegation  In  the  Indictment,  and 
proof  at  the  trial,  that  the  steer  alleged  to 
have  been  stolen  was  worth  over  $50,  is  ille- 
gaL  This  would  be  so  If  It  were  not  for  the 
provisions  of  section  2485,  Rev.  St,  which  are 
as  follows:  "No  offense  committed,  and  no 
penalty  or  forfeiture  Incurred  under  any  stat- 
ute hereby  repealed  and  before  the  repeal 
takes  effect,  shall  be  affected  by  the  repeal, 
except  that  when  a  punishment,  penalty,  or 
forfeiture  Is  mitigated  by  the  provisions  here- 
in contained,  such  provisions  shall  be  applied 
to  a  Judgment  to  be  pronounced  after  the  re- 
peat" The  punishment  for  the  crime  of  grand 
larceny  is  not  mitigated  by  any  of  the  provi- 
sions ot  the  Revised  Statutes.     It  la  clear 


that  section  4643,  Oomp.  Laws,  Is  stm  in  totee 
in  regard  to  all  offenses  of  grand  larceny  com- 
mitted before  the  Revised  Statutes  went  into 
effect,  and  the  penalties  Incurred  by  such  com- 
mission can  be  enforced  the  same  as  thongh 
the  Revised  Statutes  had  no  existence.  The 
Indictment  charges  the  offense  to  have  been 
committed  on  or  about  the  15th  day  ot  June, 
1896. 

The  second  gronnd  of  the  demurrer  is  that 
a  certain  day  should  have  been  alleged.  The 
rule  of  the  common  law  which  required  that 
the  Indictment  shonld  state  definitely  the  day 
on  which  the  offense  charged  was  committed 
has  been  modified  by  some  decisions,  and  In 
many  histances  by  statutes.  Section  47S7  of 
the  Revised  Statutes  of  this  state  provides: 
"The  precise  time  at  which  the  offense  shall 
have  been  committed  need  not  be  stated  In 
the  Information  or  Indictment,  but  it  may  be 
alleged  to  have  been  committed  at  any  time 
before  the  filing  thereof,  If  an  Information; 
or.  If  an  Indictment,  before  the  finding  there- 
of, except  where  the  time  Is  a  material  Ingre- 
dient In  the  offense."  Under  the  same  provi- 
sion, by  statute,  in  many  of  the  states  of  the 
Union,  it  has  been  held  that  where  time  Is 
not  one  of  the  constituent  elements  of  the 
crime  charged  It  may  be  alleged  In  the  Indict- 
ment to  have  been  cmnmttted  on  or  about  aday 
named  therein.  State  v.  Thompson,  10  Mont. 
549.  27  Pac.  849;  Brown  v.  State,  16  Neb.  658, 
21  N.  W.  454;  Rawson  v.  SUte,  19  Oonn.  292- 
294;  People  v.  Aro,  6  Oal.  207;  Farrell  v. 
State,  46  Ind.  871;  Hardebe<^  v.  State,  10 
Ind.  459;  Hampton  r.  State,  8  Ind.  337;  Ooke- 
ly  T.  State,  4  Iowa,  474;  State  v.  McMIckle, 
84  Tex.  676;  State  v.  Hill,  34  Tex.  623; 
State  T.  EUlot,  84  Tex.  148;  Fish  v.  Man- 
ning, 31  Fed.  840.  While  at  common  law 
the  time  ot  the  offense  must  always  be  al- 
leged, yet,  where  time  does  not  constitute 
an  element  of  the  offense,  the  prosecution 
Is  not  required  to  prove  that  It  was  com- 
mitted on  the  day  stated;  but  proof  ot  its 
commission,  at  any  time  before  the  indict- 
ment is  found  and  the  statute  of  limitation 
has  barred  a  prosecution,  Is  sufficient  So 
that  the  requirement,  at  common  law,  that 
the  indictment  must  definitely  allege  the  time 
of  the  offense,  is  mere  form.  1  BIsh.  Cr. 
Proc.  (  386,  and  notes.  Section  4742  of  the 
Revised  Statutes  of  this  state  provides  that 
"no  information  or  Indictment  Is  Insufficient 
nor  can  the  trial,  Judgment  or  other  proceed- 
ing thereon  be  affected  by  reason  of  a  defect 
or  Imperfection  In  matter  of  form  which  does 
not  tend  to  the  prejudice  of  a  substantial 
right  of  the  defendant  upon  the  merits."  In 
view  of  the  provisions  of  the  Revised  Stat- 
utes, neither  the  demurrer  nor  the  motion  in 
arrest  of  Judgment  Is  tenable. 

The  further  objection  is  made  for  the  first 
time  In  this  court  by  the  defendant  that  the 
Judgment  is  erroneous  because  the  record  does ' 
not  show  that  the  defendant  was  present  at 
the  time  the  court  overruled  his  demurrer  to- 
the  Indictment    Section  4811,  Rev.  St,  pro- 
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videri  tliat,  "If  the  prosecution  Is  for  a  felony, 
the  defendant  must  be  personally  present  at 
the  trial."  While  there  is  some  conflict  of 
authority  upon  the  question,  there  Is  a  great 
preponderance  in  tayoi  of  the  proposition  that 
under  such  provisions  the  absence  of  the  ac- 
cused at  the  hearing  and  decision  of  a  mo- 
tion for  a  new  trial,  at  the  hearing  and  rendi- 
tion of  a  Judgment  on  appeal,  at  the  hearing 
on  motion  for  a  change  of  venue  or  continu- 
ance of  the  case,  at  the  bearing  and  decision 
on  motion  in  arrest  of  judgment,  or  at  the 
hearing  and  decision  of  a  demurrer  to  the  in- 
dictment will  not  vitiate  the  Judgment  in  a 
case  of  felony,  and  that  "it  is  not  essential 
that  the  accused  should  be  present  at  the  fil- 
ing and  trial  of  motions  and  pleas  not  involv- 
ing the  question  of  guilt  or  innocence  on  the 
merits."  State  v.  Crittenden,  38  La.  Ann. 
450;  Miller  t.  State.  29  Neb.  437-440.  45  N. 
W.  451;  Bpps  V.  State,  102  Ind.  541,  1  N. 
E.  491;  Com.  V.  Costello,  121  Mass.  371;  Peo- 
ple T.  Ormsby,  48  Mich.  494,  12  N.  W.  671; 
Boswell  V.  Com.,  20  Grat.  860;  Territory  v. 
Gay,  2  Dak.  125,  148,  2  N.  W.  477;  Christ  v. 
People,  8  Colo.  894;  Bish.  Cr.  Proc.  S  269; 
Schwab  V.  Berggren,  143  13.  S.  442,  449,  12 
Sup.  Ct.  525;  State  v.  Jefcoat,  20  S.  C.  383, 
386;  GrifDn  v.  State,  34  Ohio  St.  299;  Ex 
parte  Waterman,  33  Fed.  29;  People  v.  Vail, 
6  Abb.  N.  C.  206;  State  v.  Paylor,  89  N.  O. 
539;  Long  v.  State,  52  Miss.  28;  Kelly  v. 
State,  3  Smedes  &  M.  618;  Jewell  v.  Com., 
22  Pa.  St.  94;  People  v.  Galvin,  9  Cal.  115. 
The  Judgment  of  the  lower  court  is  affirmed. 


BARTCH,  C.  J.,  concur^, 
sents. 


MINER,  J.,  dis- 


(20  Utab,  17) 

McCORNICK  T. 


MANGUM  et  al. 


(Supreme  Court  of  Utah.    June  9,  1899.) 

APPBAL—RBVIBW— EVIDENCE— SUBSTAN- 
TIAL. CONFLICT. 
Where  there  is  a  substantial  couflict  in  the 
evidence  on  the  only  point  raised  on  appeal,  the 
lower  court    bavin);  had   an  opportunity  to  ob- 
Btrre  the  bearing  of  the  witnesses  on  the  stand, 
their  apparent  franltness  and  candor,  and  man- 
ner of  testifyins.  its  judgment  will  not  be  dis- 
turbed by  the  apnellnte  court.i 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;   Ogdcn  Uiles,  Judge. 

Action  by  W.  S.  Mc(3omlck  against  F.  A. 
Mangum  and  others.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

Thompson  &  Lawrence  and  W.  T.  Gunter, 
for  appellants.  Pierce,  Crltchlow  &  Barrette, 
for  respondent. 

iHannaman  v.  Karrick,  33  Fac.  1039.  9  Utah, 
23U;  Dooly  Block  v.  Salt  Luke  Biipid  Transit 
Co.,  33  Pac.  229,  9  Utah,  31;  Wliitesitlos  v. 
Oreen,  44  Pac.  1032,  13  Utah,  341;  Henderson 
V.  Adams,  48  Pac.  3.08,  15  Utah,  30;  Watson 
v.  Mayberry,  49  Pac.  479,  16  Utah,  2C5;  Blish 
V.  McComick,  49  Pac.  529,  15  Utah,  188;  Mc- 
Kay V.  Farr.  49  Pac.  649,  15  Utah,  261. 


BAHTCH,  C.  J.  It  apl)ear8  from  tbe  rec- 
ord that  defendants  Hangum  and  Barter  were 
engaged  in  business  under  the  Arm  name  of 
the  Western  Cycle  CJompany.  On  August  15, 
1898,  the  firm  was  Indebted  to  the  plaintiff, 
who  was  doing  business  as  McComick  &  Co.. 
for  a  certain  sum  upon  an  overdraft  at  the 
plaintiffs  bank.  The  bank  had  also  guaran- 
tied the  account  of  another  company  against 
the  Western  Cycle  Company  for  a  considera- 
ble sum.  Uu  the  date  aforesaid,  the  plain- 
tiff, becoming  dissatisded  with  the  condition 
of  the  firm's  bank  account,  called  upon  de- 
fendant Mangum,  who  was  tbe  mauagiug 
partner  of  the  firm,  to  secure  the  overdraft 
and  guaranty.  On  the  part  of  the  plaintiff 
It  Is  claimed  that  thereupon,  on  the  date 
above  mentioned,  defendant  Mangum,  to  se- 
cure the  overdraft  and  guaranty,  transferred 
and  assigned  to  the  plaintiff  a  large  number 
of  accounts,  notes,  and  contracts  which  the 
firm  had  taken  from  customers  from  time  to 
time  upon  sale  of  bicydes  on  periodical  pay- 
ments; that  one  Clarke  was  designated  by 
the  plaintiff  as  his  agent  to  take  charge  of 
such  accotmts,  notes,  and  contracts,  and  to 
collect  them,  and  apply  the  proceeds  under 
the  trust;  that  Clarke  took  possession  of  the 
same,  and  was  proceeding  under  the  trust, 
when,  on  August  29, 1898,  defendant  Mangum 
wrongfully  obtained  the  notes,  converting  them 
to  his  own  use,  and  pledged  them  to  tbe  de- 
fendant Scott  Supply  &  Tool  Company  as  se- 
curity for  his  firm's  indebtedness  to  that  com- 
pany; and  that  the  Scott  Supply  &  Tool 
Company  wrongfully  withheld  the  possession 
of  them  from  the  plaintiff,  and  have  Intrusted 
the  same  to  the  defendants  Thompson  and 
Lawrence,  attorneys,  for  the  purpose  of  col- 
lecting the  amounts  due  thereon.  These 
things,  as  claimed  by  the  plaintiff,  are  denied 
by  the  defendants,  and  they  insist  that  on 
August  29,  1898,  the  defendant  Mangum,  act- 
ing for  his  firm,  duly  assigned  and  trans- 
ferred all  of  the  accounts  and  bills  receivable 
of  the  firm  to  tbe  defendants  Scott  Supply  & 
Tool  Company  and  Thompson  and  Lawrence 
to  secure  indebtedness  due  from  the  firm  to 
those  defendants.  This  suit  was  brought  to 
recover  possession  of  the  notes  and  contracts, 
for  the  appointment  of  a  receiver  to  collect 
the  same  and  hold  the  proceeds  pending  the 
litigation,  and  to  restrain  the  defendants 
Scott  Supply  &  Tool  Company  and  Thompson 
and  Lawrence  from  collecting  the  notes  and 
accounts.  At  the  trial  the  issues  were  found 
In  favor  of  the  plaintiff,  and  judgment  en- 
tered accordingly. 

The  only  question  presented  on  this  appeal 
is  as  to  the  ownership  and  right  of  possession 
of  the  notes  and  accounts,"— whether  they  were 
transferred  and  delivered  to  the  respondent 
by  the  Western  Cycle  Company.  The  appel- 
lants insist  that  defendant  Mangum  Indorsed 
the  notes  and  accounts  on  the  eve  of  his  de- 
parture from  the  city,  at  the  suggestion  of 
the  respondent,  merely  for  the  purpose  of 
facilitating  their  c(rflectlon  during  his   ab- 
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■ence.  and  tbat  tbey  were  left  with  Olarfce, 
his  employs,  In  usual  course  of  business.  It 
la  Insisted  on  behalf  of  the  respondent  that  at 
hla  request  defendant  Mangum,  aa  manager 
of  defendant  cycle  company,  indorsed  and 
delivered  the  notes  and  accounts  to  Clarice, 
as  respondent's  agent,  as  security  for  the 
overdraft  and  guaranty,  and  for  respondent's 
use.  As  to  these  contentions  there  Is  a  sub- 
stantial conflict  In  the  evidence.  Upon  con- 
flicting testimony,  the  trial  court,  having  had 
an  opportunity  to  observe  the  bearing  of  the 
witnesses  on  the  stand,  their  manner  of  testi- 
fying, and  the  apparent  franlcness  and  can- 
dor with  which  they  made  their  statements, 
found  all  the  material  Issues  In  favor  of  the 
respondent,  and  it  is  not  shown  that  there 
was  any  oversight  or  mistake  of  the  court  In 
making  the  findings  and  decree.  We  have  re- 
peatedly held  that  under  such  circumstances 
we  will  not  disturb  the  Judgment  Hanna- 
man  V.  Karrlck,  9  Utah,  236,  33  Pac.  10S»; 
Dooly  Block  V.  Salt  Lake  Rapid  Transit  Oo.. 
9  Utah,  31,  33  Pac.  220;  Whitesldes  v.  Green, 
13  Utah,  341,  44  Pac.  1032;  Henderson  v. 
Adams,  15  Utah,  30,  48  Pac.  398;  Watson  v. 
Mayberry,  15  Utah.  265,  49  Pac  479;  Bllsh 
V.  McCornlck,  15  Utoh,  188,  49  Pac.  629;  Mc- 
Kay V.  Farr,  15  Utah,  261,  49  Pac.  649.  No 
error  appearing  in  the  record,  the  Judgment 
Is  BfBrmed,  with  costs. 

lilMEB  and  BASKIN,  JJ.,  concur. 


(M  Utait,  1) 

THOMPSON  T.  WHITNB5T. 

(Supreme  Court  of  Utah.    Jane  8,  1899.) 

fLEADING— PROOF"— VARIANCE— WHEN  CURED 
BY  AMENDMENT— WHEN  AMENDMENT  AL,- 
IX)WED— STATUTE  OF  FRAUDS— ORAL  PROM- 
ISE TO  PAY  DIVIDEND  WITHIN  ONE  YEAR- 
VALID  WHEN— DEMAND  AND  REFUSAL— CON- 
DITION PRECEDENT— CONTRACT— DENIAL  IN 
ANSWBSR- PROOF  OF  DEMAND— ACTION  AT 
fiAW— APPEAL— REVIEW  OF  EVIDENCE. 

1.  Under  sections  30U1-3005,  Rev.  St.,  the  tri- 
al court  may  permit  an  amendment  to  the  com- 
plaint in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper;  and  where  the  com- 
plaint alleged  that  certain  goods  were  turned 
over  to  appellant  as  agent,  and  the  proof  show- 
ed tbat  they  were  turned  over  to  the  principal, 
it  is  such  a  variance  as  may  be  cured  by  amend- 
ment, and,  the  trial  court  having  offered  to  grant 
appellant  time  if  be  would  make  a  showing  of 
surprise  by  the  amendment,  but  no  time  having 
been  aslied.  and  the  record  showing  that  there 
was  no  change  in  the  issues  as  to  appellant's 
promise  and  personal  liability,  be  cannot  now 
be  heard  to  complain  of  the  amendment. 

2.  Under  section  2835,  Comp.  Laws  1888,  in 
force  when  the  promise  was  made,  an  oral  prom- 
ise to  pay  a  dividend  of  a  certain  per  cent,  with- 
in a  year  is  valid,  and  may  be  enforced. 

3.  Where  the  nature  of  a  plaintiff's  claim  is 
such  that  a  demand  and  refusal  Ijecome  a  con- 
dition precedent  to  a  recovery,  bnt  the  defend- 
ant, in  his  answer,  denies  all  liability  under  the 
contract  alleged,  and  repudiates  the  same,  so  tbat 
it  is  apparent  that  a  demand  would  have  been 
met  with  a  refusal,  proof  of  such  demand  is 
unnecessary,  even  though  alleged  in  the 'com- 
plaint. 

4.  In  an  action  at  law,  where  the  record  con- 
tains evidence  which  supports  each  material  find- 
ing of  fact,  the  appellate  court  has  no  power 


to  determine  whether  or  not  sndi  erSdenct  pi*- 
ponderates. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Salt  Lake  ooun- 
ty;    Ugden  HUes,  Judge. 

Action  by  James  Thompson  against  M.  B. 
Whitney.  Judgment  tor  plaintiff.  Defendant 
appeals.    Aflirmed. 

H.  J.  DIninny,  for  appellant  H.  O.  Ed- 
wards, for  respondent. 

BARTGH,  0.  J.  This  Is  an  action  upon  a 
contract.  It  was  tried  by  the  court  a  Jury 
having  been  waived,  and  the  plaintiff  recov- 
ered Judgment  against  tbe  defendant  for  the 
sum  of  $1,110;  the  principal  sum  being  $800, 
and  Interest  $310.  This  appeal  is  from  the 
Judgment. 

The  first  assignment  of  error  which  we  will 
consider  Is  the  one  respecting  the  amendment 
to  tbe  complaint  permitted  by  the  court  over 
the  objection  of  the  defendant  The  original 
complaint  so  tar  as  material  here,  reads  as 
follows:  "That  on  or  about  August  28,  1892, 
defendant  sold  to  this  plaintiff  tvrenty  shares 
of  capital  stock  in  the  Salt  Lake  Implement 
Company,  a  corporation,  of  the  par  value  of 
one  hundred  dollars  ($100)  each,  and  at  the 
same  time  agreed  with  said  defendant  to  pay 
him  the  first  year,  as  a  dividend  on  said  s^ock, 
forty  per  cent,  of  its  face  value.  In  cash,  or 
eight  hundred  dollars  ($800).  That  for  and 
In  consideration  of  the  agreement  by  said  de- 
fendant made  to  pay  the  plaintlfT,  as  a  divi- 
dend on  said  stock,  eight  hundred  dollars,  the 
plaintiff  turned  over  to  tbe  defendant  as  pay- 
ment for  said  shares  of  capital  stock  In  said 
Salt  Lake  Implement  Company,  goods,  wares, 
and  merchandise  invoicing  two  thousand  six 
hundred  and  sixty-six  dollars  ($2,666.)  That 
the  defendant  has  neglected  and  refused  to 
pay  plaintiff  tbe  said  sum  of  eight  hundred 
dollars,  or  any  part  thereof,  although  deihand 
has  been  made  on  him  by  plaintiff  therefor." 
At  the  trial  the  proof  developed  the  fact  that 
the  capital  stock  of  the  Salt  Lake  Implement 
(Tompany  was  divide^  into  shares  of  the  par 
value  of  $10  each,  instead  of  $100,  as  alleged 
In  tbe  first  paragraph,  above  quoted;  and  an 
amendment  in  this  instance  was  made  to  con- 
form to  the  proof,  without  objection.  It  was 
further  shown  by  tbe  proof  that  tbe  goods, 
wares,  and  merchandise  were  turned  over  to 
the  implement  company,  instead  of  to  the  de- 
fendant as  was  alleged  in  the  second  para- 
graph quoted.  The  court  against  the  objec- 
tion of  tbe  defendant  permitted  the  complaint 
to  be  again  amended  so  as  to  conform  to  the 
proof,  and  this  action,  it  is  contended,  was 
erroneous,  and  prejudicial  to  the  rights  of  tbe 
appellant.  We  do  not  think  this  contention 
is  vfell  founded.  Tbe  proof  had  established 
the  facts  that  the  appellant  was  the  heaviest 
stockholder  in  tbe  implement  company,  and 
was  Its  vice  president  and  manager,  and  tbat 
the  goods,  wares,  and  merchandise  had  ac- 
tually been  turned  over  and  transferred  to 
the  Implement  company.    Ibis  did  not  ten- 
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der  the  corporation  liable  on  the  appellant's 
personal  guaranty,  nor  did  it  relieve  Iiim  from 
any  personal  obligation  to  the  respondent. 
The  appellant,  as  shown  by  the  evidence,  was 
acting  as  agent  for  the  corporation,  and  the 
goods  were  turned  over,  ptirsuant  to  agree- 
ment, and  received  by  the  party  whom  he 
intended  should  have  them,  and  he  shared  in 
the  benefits,  if  any,  of  the  transaction,  as  the 
j)rlncipal  stoclsholder.  The  fact  that  the  al- 
legation in  the  complaint  stated  that  the 
goods  were  turned  over  to  the  appellant,  who 
was  the  agent  in  the  transaction,  while  the 
proof  showed  that  they  were  turned  over  di- 
rect to  the  principal,  is  not  such  a  variance  as 
cannot  be  cured  by  amendment  A  court  has 
power  to  permit  such  an  amendment  in  fur- 
therance of  justice,  and  on  such  terms  as  may 
be  proper.  Eev.  St.  §§  3001-3005.  Upon  al- 
lowing the  amendment,  the  record  shows  the 
court  offered,  if  the  appellant  would  make 
a  showing  of  surprise,  to  grant  him  all  the 
time  be  would  need  to  meet  the  proposition 
put  forth  by  the  amendment  This  was  all 
he  could  &ek,  and,  not  having  requested  time, 
and  no  change  having  been  made  in  the  is- 
sues respecting  his  promise  and  personal  li- 
ability, he  cannot  now  be  beard  to  complain 
because  of  the  amendment. 

The  appellant  also  contends  that  the  court 
v^rred'  in  refusing  to  grant  bis  motion  for  a 
uonsuit  made  at  the  close  of  the  plaintiff's 
testimony,  on  the  grounds  that  there  was  a 
variance  between  the  allegations  of  the  com- 
plaint and  the  evidence;  that  the  agreement, 
or  guaranty,  to  pay  the  dividend  within  a 
year,  not  being  in  writing,  was  within  the 
statute  of  frauds;  and  that  there  was  no 
evidence  of  any  demand.  The  variance  al- 
leged as  the  first  ground  for  a  nonsuit  was 
rendered  untenable  by  the  amendment,  and 
therefore  was  not  fatal  to  a  recovery,  and  did 
not  warrant  the  court  in  granting  the  motion. 
The  second  ground  on  which  the  motion  was 
based  is  equally  untenable,  because  the  oral 
promise  of  the  appellant  to  pay  the  dividend 
was  to  be  performed  within  a  year,  which  is 
the  time  limited  by  the  statute  then  in  force 
in  such  a  case.  Comp.  Laws  Utah  1888,  J 
2835.  There  is  evidence  tending  to  show,  and 
the  court  found,  that  the  promise  or  agreement 
was  made  as  a  part  of  the  consideration  for 
the  respondent  to  turn  over  the  goods,  wares, 
and  merchandise,  and  that  the  dividend  of  40 
per  centum  on  the  200  shares  of  stoclc,  which 
constituted  the  major  portion  of  such  consid- 
eration, was  to  be  paid  within  the  first  year. 
This  being  so,  and  the  respondent  having  per- 
formed his  part  of  the  contract,  the  mere  fact 
that  the  appellant,  in  apparent  violation  of  his 
promise,  failed  to  pay  over  the  dividend  with- 
in the  stipulated  time,  gives  him  no  right  to 
.;iaim  exemption  under  the  statute  of  frauds. 
N'or  do  we  think  the  third  ground  of  his  mo- 
tion—that there  was  no  evidence  of  any  de- 
aiand— is  well  founded.  The  purpose  of  the 
rule  which  requires  a  demand  before  bring- 
ing suit  in  certain  cases  Is  to  enable  the  party 


upon  whom  it  is  made  to  discharge  his  obliga- 
tion, or  perform  his  contract,  without  incur- 
ring the  expense  of  a  lawsuit  Where,  then, 
as  in  the  case  at  bar,  the  nature  of  the  plain- 
tiff's claim  is  such  that  a  demand  and  re- 
fusal become  a  condition  precedent  to  a  re- 
covery, and  the  defendant,  in  bis  answer, 
denies  all  liability  under  the  alleged  contract 
or  obligation,  he  repudiates  the  same,  so  that 
It  is  apparent  that  a  previous  demand  would 
have  been  met  with  a  refusal,  proof  of  such 
demand  is  not  necessary;  not  even  though  al- 
leged in  the  complaint  In  such  case  a  de- 
mand would  be  wholly  useless,  and  the  law 
never  requires  the  performance  of  a  useless 
thing.  Therefore  the  appellant,  having,  in  his 
answer,  disclaimed  all  liability,  and  entirely 
repudiated  the  respondent's  claim,  cannot  be 
heard  to  object  that  no  demand  was  proven. 
9  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  209;  4 
Enc.  PI.  &  Prac.  pp.  647,  648,  and  notes;  Par- 
rott  V.  Byers,  40  CaL  614;  Cox  v.  Delmas,  99 
Cal.  104,  33  Pac.  836.  From  these  considera- 
tions we  are  of  the  opinion  that  the  court 
properly  denied  the  motion  for  a  nonsuit 

It  is  also  contended  in  behalf  of  the  appel- 
lant that  the  court  erred  in  its  flndini;s  of 
fact,  because,  as  is  insisted,  the  same  are  not 
Justified  by  the  proof.  In  reply  to  this  con- 
tention we  deem  it  sufficient  to  say  that  the 
record  contains  evidence  which  supports  each 
material  finding  of  fact,  and  in  such  event, 
this  being  a  case  at  law,  we  have  no  power 
to  determine  whether  or  not  such  evidence 
preponderates.  Whittaker  v.  Ferguson,  16 
Utah,  240,  51  Pac.  980.  We  find  no  reversi- 
ble error  in  the  record.  The  Judgment  is  af- 
firmed, with  costs. 

MINER    and  BASKIN,  JJ.,  concur. 


(19  UUb.  478) 
STATE  V.  ENDSLET. 

(Supreme  Court  of  Utah.    May  17,  1899.) 

CRIMINAL    LAW— MOTION    TO    DISMISS    PROS- 
ECUTION—VERDICT— REVIEW    ON    APPEAL. 

1.  To  entitle  a  defendant  to  favorable  action 
on  a  motion  to  dismiss  a  prosecution  because 
he  was  not  brought  to  trial  at  the  next  term 
of  court  after  the  information  was  filed,  it  is 
incumbent  on  him  to  show  that  his  case  fails 
within  tlie  terms  of  section  5005  of  the  Revised 
Statutes;  and  where  it  appears  that  the  Infor- 
mntiou  was  filed  May  21,  1898,  and  that  the 
defendant  was  arraigned  "August  15,  1898, 
May  term,"  and  a  plea  of  not  guilty  entered, 
and  that  the  "case  was  continued  for  the  term." 
and  that  the  trial  occurred  at  the  September 
term,  the  defendant  was  not  entitled  to  be  dls- 
chiirKPii  under  the  statute. 

2.  This  court  will  not  interfere  with  the  ver- 
dict of  a  jury,  except  when  there  is  no  evidence 
to  support  it. 

(Sjilabns  by  the  Court.) 

Appeal  from  district  court,  San  Jxsnn  coun- 
ty;  Jacob  Johnson,  Judge. 

A.  H.  Endsley  was  convicted  of  grand  lar- 
ceny, and  apiK'als.    Affirmed. 
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L.  B.  Rhodes,  for  appellant  A.  C.  Bishop, 
Atty.  Gen.,  and  W.  A.  Lee,  Asst.  Atty.  Gen., 
for  the  State. 

BARTCH,  C.  J.  The  defendant  In  this  case 
was  prosecuted  for,  and  convicted  of,  the  of- 
fense of  grand  larceny.  On  this  appeal  It  Is 
Insisted  that  the  court  erred  In  refusing  to  dis- 
charge the  accused  upon  motion  made  for  that 
purpose,  and  based  on  the  ground  that  the 
case  was  not  tried  at  the  next  term  after  flUng 
the  information,  as  required  by  section  5005, 
Rev.  St.,  which  provides:  "The  court,  unless 
good  cause  to  the  contrary  Is  shown,  must  or- 
der the  prosecution  to  be  dismissed  in  the  fol- 
lowing cases:  (1)  When  a  person  has  been 
held  to  answer  for  a  public  offense,  If  an  infor- 
mation is  not  filed  nor  an  indictment  found 
against  him  at  the  next  term  of  the  court  at 
which  he  is  held  to  answer.  (2)  If  a  defend- 
ant whose  trial  has  not  been  postponed  upon 
his  application,  is  not  brought  to  trial,  at  the 
next  term  of  the  court  in  which  the  Informa- 
tion or  indictment  is  triable,  after  It  Is  filed 
or  found."  Doubtless  by  this  statute  the  leg- 
islature intended  to  secure  to  every  defend- 
ant in  a  criminal  prosecution  a  speedy  trial, 
in  the  absence  of  good  cause  being  shown  for 
delay;  and  in  a  case  where  the  accused  him- 
self makes  no  application  for  a  postponement, 
and  the  prosecution  fails  to  proceed  to  trial 
at  the  next  term  in  which  the  Information  or 
Indictment  Is  triable,  after  it  has  been  filed 
or  found,  without  showing  good  cause  for  such 
failure,  it  will  be  the  duty  of  the  court,  on 
motion  of  thp  defendant,  to  discharge  him. 
But,  to  entitle  a  defendant  to  favorable  action 
upon  his  motion,  it  is,  without  doubt,  Incum- 
bent upon  him  to  show  that  his  case  falls 
within  the  terms  of  the  statute.  Has  the  de- 
fendant In  the  case  at  bar  shown  this?  We 
are  apprehensive  that  he  has  not.  While  it  is 
not  stated  In  the  abstract  that  the  Information 
which  resulted  In  the  conviction  of  the  de- 
fendant was  filed  at  the  May  term  of  court.  It 
does  appear  that  It  was  filed  on  May  21,  1898; 
that  the  defendant  was  arraigned  "August  15, 
1898,  May  term,"  and  a  plea  of  not  guilty  en- 
tered; and  that  the  "case  was  continued  for 
the  term."  The  session  of  court  of  August 
15th,  when  the  arraignment  was  had,  was 
simply  an  adjournment  of  the  May  term,  In 
accordance  with  section  674,  Rev.  St.;  and  it 
is  therefore  evident  that  the  information  was 
filed  and  the  defendant  arraigned  at  the  May 
term.  The  trial  occurred  at  the  September 
term,  1808,  which  was  the  next  term  after  the 
one  at  which  the  Information  was  filed.  It  is 
thus  clear  that  the  defendant  was  not  entitled 
to  be  discharged  under  the  statute,  and  that 
the  court  did  not  err  in  denying  the  motion. 

It  Is  also  contended  that  the  verdict  is  con- 
trary to,  and  is  not  supported  by,  the  evi- 
dence. In  answer  to  this  contention  it  is  suffi- 
cient to  say  that  there  is  evidence  in  the  rec- 
ord which  tends  to  connect  the  defendant  with 
the  crime  for  which  he  was  convicted,  and  It 
supports  the  verdict    This  being  so,  we  have 


no  power  to  determine  whether  or  not  In  our 
Judgment  such  evidence  Is  sufficient  to  war- 
rant a  conviction.  We  can  only  interfere 
when  there  is  no  evidence  to  support  the  ver- 
dict.   The  Judgment  is  affirmed. 

MINER  and  BASKIN,  JX,  concur. 


(6  Idaho,  6S4) 

STATE  V.  POTTER. 

(Supreme  Court  of  Idaho.    May  26,  1899.) 

CRIMINAL  LAW— EVIDENCE— DEPOSITIONS 
ON  PRELIMINARY  EXAMINATION. 

1.  The  admission,  as  evidence  upon  the  trial 
of  a  person  charged  with  a  crimioul  offense,  of 
tlie  depositions  of  witnesses  taken  on  tho  pre- 
liminary examination  of  such  person  upon  such 
ciiarge,  is  not  permissible,  under  the  statutes  of 
Idaho. 

2.  The  Penal  Code  having  prescribed  the  cases 
in  which  depositions  taken  on  preliminary  ex- 
aminations may  be  used,  the  court  is  not  au- 
thorized to  extend  the  rule  to  cases  other  than 
80  prescriljed  by  statute. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty;  W.  G.  Piper,  Judge. 

F.  M.  Potter  was  convicted  of  crime,  and 
appeals.    Reversed. 

S.  L.  McFarland  and  George  W.  Tannahlll, 
for  appellant  S.  H.  Hays,  Atty.  Gen.  (.Tames 
W.  Reld  and  Frank  Danford,  of  counsel),  for 
the  State. 

HUSTON,  C.  J.  The  defendant  was  con- 
victed of  assault  with  Intent  to  commit  rape, 
and  from  the  Judgment  of  conviction  and  the 
order  denying  defendant's  motion  for  a  new 
trial  this  appeal  is  taken.  Appellant  assigns 
several  errors  In  the  admission  of  evidence, 
but  we  do  not  think  the  rulings  of  the  trial 
court  thereon  were  erroneous,  or,  if  errone- 
ous, that  they  could  have  been  in  any  way 
prejudicial  to  the  defendant 

The  prosecution  offered  In  evidence  cer- 
tain depositions  taken  upon  the  preliminary 
examination  of  defendant  before  the  magis- 
trate, which  were  objected  to  by  defendant 
upon  the  ground  that  they  were  not  taken 
and  certified  as  required  by  section  7576,  Rev. 
St.  These  depositions  are  set  forth  in  the 
record.  There  is  nothing  to  Indicate  that 
they  were  taken  on  a  preliminary  examina- 
tion of  the  defendant  and  to  one  of  them— 
the  deposition  of  M.  Wells— there  is  no  certifi- 
cate, except  the  Jurat  In  the  ordinary  form. 
The  court  permitted  the  Justice  of  the  peace 
to  add  certificates  to  the  depositions  after 
they  were  offered  In  evidence.  There  does 
not  appear  to  have  been  anything  that  could 
be  called  diligence  manifested  on  the  part 
of  the  state  In  endeavoring  to  procure  the  at- 
tendance of  either  of  the  witnesses. 

The  objection  on  the  part  of  the  defendant 
to  the  Introduction  of  the  depositions  taken 
at  the  preliminary  examination  of  the  defend- 
ant upon  the  trial  In  the  district  court, 
raises  a  very  Important  question,  and  one 
which  requires,  and  has  received,  much  and 
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careful  InvesHgatton  at  the  hands  of  the  court 
The  first  question  that  confronts  us  Is,  are 
depositions  of  -witnesses,  taken  upon  the  pre- 
liminary examination  of  the  person  charged 
with  a  criminal  offense,  admissible  as  evi- 
dence against  such  person  upon  his  trial  for 
the  offense?  It  seems  to  be  conceded  by 
both  parties  in  this  case  that  they  are;  but 
■we  find  no  authority  for  the  admission  In 
the  statutes  of  Idaho.  The  use  by  the  grand 
Jury  of  the  depositions  of  witnesses  taken 
upon  a  preliminary  examination  has  been 
recognized  by  statute  ever  since  the  act  of 
the  first  session  of  the  territorial  legislature, 
but  we  find  no  statute  of  either  the  territory 
or  state  permitting  or  authorizing  the  use  of 
such  depositions  on  the  trial.  Kev.  St.  tit.  10, 
c.  4,  provides  for  the  taking  of  depositions 
of  witnesses  on  the  part  of  the  defendant, 
and  also  provides  that  the  depositions  so 
taken  "may  be  read  by  either  party  on  the 
trial,  upon  its  appearing  that  the  witness  Is 
unable  to  attend  by  reason  of  his  death,  In- 
sanity, sickness  or  Infirmity  or  his  continued 
absence  from  the  territory  [state]."  It  is 
further  provided  (title  10,  c.  5,  |  8176): 
"When  an  Issue  of  fact  Is  Joined  upon  an 
indictment,  the  defendant  may  have  any  ma- 
terial witness  residing  out  of  the  territory 
[state]  examined  In  his  behalf  as  prescribed 
in  this  chapter  and  not  otherwise."  Section 
8180  provides  that  the  depositions  so  taken 
"may  be  read  by  either  party  on  the  trial, 
upon  It  being  shown  that  the  witness  Is  un- 
able to  attend  from  any  cause  whatever";  but 
there  is  no  provision  of  our  Revised  Statutes 
permitting  the  use  of  the  depositions  taken 
on  a  preliminary  examination  to  be  used 
against  the  defendant  upon  his  trial.  The 
legislature  seemed  to  consider  It  necessary 
to  authorize  by  statute  the  taking  of  deposi- 
tions on  the  part  of  the  defendant,  to  be 
read  on  the  trial.  Without  the  aid  of  such 
a  statute,  would  It  be  contended  that  deposi- 
tions on  the  part  of  the  defendant  could  be 
read  In  evidence  on  the  trial?  If  It  required 
a  statute  to  authorize  the  admission  of  de- 
positions In  favor  of  the  defendant.  It  cer- 
tainly would  not  be  contended  that  deposi- 
tions against  him  should  be  received  without 
equal  authority.  It  is  true  that  the  framers 
of  our  constitution  saw  fit  to  omit  from  that 
Instrument  the  usual  provision  which  obtains 
in  not  only  the  fedei-al  constitution,  biit  in 
that  of  most  of  the  states,  providing  that  In 
all  criminal  prosecutions  the  defendant  shall 
be  confronted  with  the  witnesses  against 
him.  Doubtless  this  omission  was  made  ad- 
visedly, and  the  effect  was  to  leave  'ne  matter 
with  the  legislature.  The  legislature  has 
acted  upon  the  question,  and  has  prescribed 
how  and  to  what  extent  depositions  taken 
on  the  preliminary  examination  of  a  defend- 
ant upon  a  criminal  charge  may  be  used,  and 
we  do  not  think  it  Is  the  province  of  the 
courts  to  extend  the  rule.  It  is  true  the 
practice  of  admitting  depositions  taken  at 
the  prtliuiiuary  examination  to  be  read  1q 


evidence  on  the  trial  has  obtained  in  both 
the  territory  and  state  for  a  long  time,  and 
has  even  received  the  sanction  of  the  supreme 
court  of  the  territory  (Territory  v.  B<vans.  2 
Idaho,  027,  23  Pac.  232);  but  a  practice  which 
wants  the  authority  of  law,  and  which  is  in 
derogation  of  a  recognized  elementary  right 
of  the  citizen,  should  gain  no  sanctity  by  user. 
Our  natural  repugnance  to  overruling  a 
decision  of  our  honorable  predecessors  is  modi- 
fied somewhat  by  the  reflection  that  the  court 
in  that  case  (Territory  v.  Evans,  supra)  does 
not  seem  to  be  inspired  with  that  unfaltering 
confidence  In  the  correctness  of  Its  conclu- 
sions which  is  so  assuring  in  the  decisions  of 
courts  of  last  resort.  In  that  case,  the  court 
says:  "Had  the  depositions  been  improperly 
admitted,  the  appellant  has  failed  to  furnish 
the  court  such  a  record  as  will  authorize  it 
to  correct  the  error;"  and  then  adds,  after 
citing  section  8236,  Rev.  St:  "The  appellant 
has  entirely  failed  to  show  us  he  was  prej- 
udiced in  the  least  by  the  alleged  error  of 
permitting  the  use  of  the  depositions."  We 
have  examined  with  care  the  cases  dted  In 
the  case  of  Territory  v.  Evans,  and,  while 
they  support  that  decision,  we  are  unable  to 
agree  with  either  the  reasons  urged  or  the 
conclusion  reached.  We  fail  to  recognize  the 
potency  of  the  argument  upon  which  these 
decisions  largely  depend,  that  the  constitu- 
tional requirement  has  been  met  by  the  de- 
fendant having  been  "confronted  with  the 
witnesses  against  him"  upon  the  preliminary 
examination.  When  we  recall,  as  every  law- 
yer who  has  any  extended  experience  in  crim- 
inal law  practice  may  do,  how  Very  perfunc- 
tory these  preliminary  examinations  are,  not 
only  on  the  part  of  the  prosecution,  but  more 
frequently,  of  necessity,  on  the  part  of  the  de- 
fendant the  uncharltableness  of  the  rule  is 
apparent.  It  is  always  the  policy  of  the 
prosecution,  on  preliminary  examinations,  to 
only  carry  Its  Investigations  to  the  extent 
necessary  to  secure  the  holding  of  the  de- 
fendant; and  it  is  seldom  that  the  defendant 
feels  warranted  in  going  fully  into  his  de- 
fense upon  a  preliminary  examination  before 
a  court  where  It  Is  only  required  that  it  shall 
be  made  to  appear  that  the  offense  named 
has  been  committed,  "and  that  there  Is  suf- 
ficient cause  to  believe  the  defendant  to  bare 
been  guilty  thereof."  To  say  that  the  exi- 
gency of  that  rule  of  universal  recognition 
among  people  of  the  Anglo-Saxon  race,  and  in 
this  country,  may  almost  be  said  to  be  an 
Inalienable  right  which  requires  that  a  per- 
son charged  with  the  commission  of  a  crim- 
inal offense  shall  be  confronted  with  his  ac- 
cusers, is  met  by  such  a  tentative  proceeding 
as  a  preliminary  examination  usually  is, 
seems  to  us  "keeping  the  word  of  promise  to 
the  ear  and  breaking  It  to  the  hopes."  It 
smacks  tor  much  of  the  methods  in  the  Drey- 
fus case.  An  examination  of  the  record  in 
this  case  shows  the  evidence  to  be  conflicting, 
and.  but  for  the  errors  In  law  referred  to,  we 
would  not  feci  warranted  In  reversing  the 
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Judgment.  We  consider  the  permltttng  the 
depoBltloiui  taken  on  the  preliminary  exam- 
ination of  the  defendant  to  be  read  on  the 
trial  was  prejudicial  error,  and  for  this  rea^ 
son  the  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceeding  in  accordance  with  this  opinion. 

QUARLES  and  SULUYAN,  JJn  concur. 


(6  Idaho,  '680) 

BKAKSTETTER  et  al.  t.  MANN  et  al. 

(Snpreme  Court  of  Idaho.    May  26,  1899.) 

TRUST— PAROL   HVIDENCB. 
One  who  talses  title  to  real  estate  purchas- 
ed with  funds  of  another,  and  for  the  benefit  of 
the  latter,  holda  aa  trustee,  and  parol  evidence 
is  admiasitde  to  establish  such  trust. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Boise  county; 
George  H.  Stewart,  Judge. 

Action  by  Joseph  Branstetter  and  otbera 
against  Charles  Mann  and  others.  Judgment 
for  defendants,  and  plaintiffs'  appeal  Af- 
firmed. 

Hawley  &  Pnckett,  for  i^ipellants.  Oeorxe 
Ainslle,  for  respondents. 

QUARLES,  J.  The  plaintiffs  claim  to  own 
an  undivided  one-half  Interest  in  and  to  a 
certain  ditch,  Imown  as  the  "Carmody  Ditch," 
conveying  250  inches  of  water,  with  a  like  in- 
terest in  the  water  right  appurtenant  there- 
to, and  plaintiffs  assert  that  the  other  half 
of  said  ditch  and  water  right  is  owned  by  the 
defendants.  Plaintiffs  aver  that  by  mutual 
consent  the  defendants  took  and  had  the  sole 
use  and  possession  of  said  ditch  and  water 
right  during  the  mining  season  of  1884,  aa 
bailees  of  plaintiffs,  and  that  the  rents,  is- 
sues, and  profits  resulting  from  rental  and 
sale  of  waters  therefrom  during  said  season 
was  the  sum  of  $1,460  over  and  above  the 
expense  of  caring  for  and  maintaining  said 
ditch  and  water  right,  which  sum,  the  plain- 
tiffs allege,  has  not  been  accounted  for  by 
the  defendants  to  the  plaintiffs.  This  suit 
was  brought  by  the  plaintiffs  to  recover  one- 
half  of  said  sum,  to  wit,  the  sum  of  |730. 
The  answer  specifically  denied  the  allegations 
of  the  complaint,  and  affirmatively  alleged 
ownership  in  the  defendants  to  an  undivided 
three-fourths  of  said  ditch  and  water  right, 
and  alleged  other  affirmative  matter  in  de- 
fense of  plaintiffs'  action.  The  cause  was 
tried  by  the  court  witbout  a  Jury,  and  find-. 
ings  of  fact  made  and  judgment  rendered  In 
favor  of  the  defendants.  Plaintiffs  moved 
for  a  new  trial,  which  was  denied,  whereup- 
on they  appealed  from  the  Judgment  and  from 
the  order  denying  a  new  trial.  The  errors 
relied  upon  by  the  appellants  for  a  reversal 
are:  (1)  That  ihe  finding  that  the  defend- 
ants own  three-fourths  of  the  ditch  and  wa- 
ter right  Is  not  supported  by  the  evidence. 
(2)  That  plaintiffs  were  entitled  to  the  Judg- 
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ment  demanded,  and  the  judgment  for  the 
defendants  la  not  supported  by  the  evidence. 
(3)  Appellants  also  specify  eight  errors  In  al- 
lowing certain  evidence  to  be  introduced. 

We  find  in  the  record  a  conflict  of  evidence 
upon  the  material  issues,  and  do  not  feel  jus- 
tified or  authorized  to  disturb  any  of  the  find- 
ings. It  is  alleged  in  the  answer,  and  found 
as  facts  by  the  court,  that  the  interest  In  dis- 
pute in  the  ditch  in  question  (an  undivided 
one-half)  was  purchased  by  one  W.  B.  Noble 
(one-half  thereof  for  plaintiffs,  and  the  other 
one-half  for  the  predecessors  of  the  defend- 
ants) in  1877,  and  the  deed  therefor  taken  In 
the  name  of  W.  B.  Noble;  that  one-half  of 
the  purcliase  price  therefor  was  advanced  *to 
said  Noble  by  the  predecessors  of  the  defend- 
ants, and  used  by  said  Noble  in  paying  for 
said  interest  in  the  ditch,  the  said  Noble 
agreeing  to  hold  one-half  of  said  Interest  for 
the  predecessors  of  defendants;  and  that  for 
more  than  10  years  prior  to  the  commence- 
ment of  this  action  the  defendants  have  been 
In  the  possession  of  said  ditch  and  water 
right,  holding  and  claiming  three-fourths 
thereof  for  themselves  and  one-fourtn  there- 
of for  the  plaintiffs. 

The  remaining  errors  assigned  by  the  ap- 
pellants are  to  the  rulings  made  by  the  trial 
court  In  admitting  parol  testimony  to  show 
the  resulting  trust  under  the  Noble  deed  to 
the  predecessors  of  the  defendants.  Such 
evidence  was  admissible,  and  not  prohibited 
by  our  statute  of  frauds.  One  who  takes  the 
title  to  real  estate  purchased  with  funds  of 
another,  and  for  the  benefit  of  the  latter, 
holds  as  trustee,  and  parol  evidence  Is  admla- 
slble  to  establish  such  trust  In  this  case  It 
appears  that  Noble,  the  trustee,  afterwards, 
by  deed,  conveyed  the  entire  Interest  held  by 
bim  as  such  trustee  to  plaintiffs;  but  the  po- 
sition of  plaintiffs  is  not  improved  by  such 
subsequent  deed,  as  they  "knew  the  circum- 
stances under  which  Noble  held,  and  are  char- 
ged with  notice  of  the  trust  Finding  no  re- 
versible error  In  the  record,  the  order  deny- 
ing a  new  trial  and  the  judgment  appealed 
from  are  affirmed,  with  costs  to  respondents. 

HUSTON,  a  J.,  and  SULUYAN.  J„  am- 
eur. 


(«  Idaho,  574) 
BRANSTB3TTER  et  aL  t.  WILLIAMS  et  al. 
(Snpreme  C!ourt  of  Idaho.    May  26,   1889.) 

WATBR8-APPROPRIATION— PKIORITIBa- 

DAMAOES. 
1.  Plaintiffs'  predecessors  in  interest  located 
and  appropriated  125  inches  of  the  waters  of 
Elk  creek  in  1863,  and  utilized  the  same  for 
purposes  of  placer  mining.  In  December,  1863. 
the  predecessors  in  interest  of  defendants  locat- 
ed and  appropriated  "all  the  surplus  or  available 
water  in  Elk  creek  and  tributaries  (Deer  creel! 
Included),  and  u.  i-d  the  snme  for  mining  pur- 
poses, through  a  ditch  constructed  during  1864. 
During  the  year  18()5  plaintiffs'  predecessors 
constructed  another  ditch,  with  a  capacity  of 
600  inches  of  water,  and  connected  the  same 
with   the  first-named   ditch  by  a  fiumv  acrou 
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Elk  creek,  and  also  entarged  the  first-mentioned 
ditch  to  a  capacity  of  500  inches.  Held  that,  as 
against  defendants,  plaintiffs  could  only  claim 
priority  for  125  inches  of  the  water  of  Elk 
creek. 

2.  The  finding  of  the  lower  court  against  the 
claim  of  appellants  for  damages  held  to  be  sus- 
tained by  the  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Boise  county; 
George  H.  Stewart,  Judge.  ' 

Action  by  Joseph  Branstetter  and  others 
against  Robert  Williams  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Hawley  &  Puckett,  for  appellants.  W.  E. 
Borah  and  George  Alnslle,  for  respondents. 

HUSTON,  C.  J.  This  action  Is  brought  by 
the  plaintiffs  to  enjoin  the  use  by  defend- 
ants of  certain  ■waters  of  Elk  creek,  and  for 
damages  alleged  to  have  been  sustained  by 
plaintiffs  by  reason  of  the  wrongful  acts  of 
defendants  In  the  use  of  such  waters.  The 
case  was  tried  before  the  court  without  a 
jury,  and  judgment  rendered  for  the  defend- 
ants, from  which  judgment,  and  from  the  or- 
der overruling  a  motion  for  a  new  trial,  this 
appeal  Is  ta&en. 

While  there  are  some  exceptions  to  the  ad- 
mission of  evidence,  appellants  rely  mainly 
upon  the  contention  that  the  findings  are  not 
supported  by  the  evidence,  and  that  the  court 
failed  to  make  findings  upon  several  material 
Issues.  We  do  not  think  the  latter  claim  Is 
sustained  by  the  record,  and,  while  the  evi- 
dence is  conflicting,  we  are  of  the  opinion 
that  the  conclusions  of  the  court  are  sustain- 
ed by  the  evidence.  The  facts,  as  they  ap- 
pear from  the  record,  and  as  they  are  found 
by  th^  court,  are  substantially  as  follows: 
"That  in  1883  the  plaintiffs' grantors  and  pred- 
ecessors in  interest  appropriated  125  Inches 
of  water,  measured  under  a  4-Inch  pressure, 
of  the  waters  of  that  certain  stream  In"  Boise 
county,  state  (then  territory)  of  Idaho,  known 
as  'Elk  Creek';  said  appropriation  being  made 
at  a  point  about  four  miles  above  the  town  of 
Idaho  City,  In  said  county.  That  immediate- 
ly after  said  appropriation,  plaintiffs'  gran- 
tors and  predecessors  In  Interest  built  a  ditch, 
commonly  known  as  the  'TIbblts  Ditch,'  for 
the  purpose  of  conveying  said  waters  from 
said  point  of  location  and  diversion,  and  in 
due  time  applied  said  water  to  a  beneficial 
use,  to  wit,  the  use  of  placer  mining,  said 
ditch  having  a  carrying  capacity  of  125  Inches 
of  water  measured  under  a  4-Inch  pressure." 
"That  during  the  late  fall  and  winter  of  1865 
and  spring  of  1866  the  predecessors  in  Inter- 
est of  plaintiffs  constructed  the  Dunn  ditch 
proper,  now  ovvned  by  plaintiffs,  and  connect- 
ed the  same  by  a  flume  across  Elk  creek  with 
said  Tibbits  ditch,  and  over  a  portion  of  the 
same,  and  enlarged  the  said  portion  of  the 
TIbblts  ditch  so  as  to  make  the  Dunn  ditch 
carry  500  inches  of  water  under  a  4-Inch  pres- 
sure." 'That  in  December,  1863,  the  prede- 
cessors in  Interest  of  the  defendants  located 


the  water  right  and  ditch  now  owned  by  de- 
fendants, and  then  known  as  the  'Siunmlt 
Ditch,'  and  afterwards  as  the  'Channell 
Ditch,'  which  ditch  was  constructed  during 
the  winter  of  1863  and  the  year  1864,  and  that 
said  ditch  was  constructed  with  a  capacity  of 
about  400  Inches  of  water  under  a  4-inch  pres- 
sure; and  the  waters  of  Elk  creek  were  di- 
verted and  appropriated  by  means  of  said 
ditch  in  the  year  1864,  for  mining  purposes, 
by  defendants'  predecessors  In  interest,  and 
the  defendants  are  now  the  owners  and  in 
possession  of  said  Cbannell  ditch."  These 
findings— and  they  are  fully  supported  by  the 
evidence;  In  fact,  there  is  really  no  conten- 
tion as  to  them— would  seem  to  settle  the 
question  of  priority  between  plaintiffs  and  de- 
fendants; but  the  plaintiffs  seek  to  overcome 
their  Inevitable  effect  by  showing  that  the 
predecessors  In  interest  of  the  defendants 
have,  at  some  time  in  the  past,  recognized  a 
priority  of  right  in  the  plaintiffs  to  the  use 
of  the  waters  in  question.  Of  course,  evi- 
dence of  this  kind  is  largely  reminiscent;  but 
we  think,  taking  all  of  the  evidence  together, 
the  conclusion  reached  by  the  court  was  cor- 
rect. 

Upon  the  question  of  damages,  we  think 
the  preponderance  of  evidence  is  largely  with 
the  defendants.  The  claims  being  worked  by 
the  defendants  are  located  some  five  miles 
from  the  head  of  plaintiffs'  ditch,  and  at  an 
altitude  higher  than  the  head  of  plaintiffs' 
ditch.  The  water  used  by  defendants,  after 
such  use,  is  turned  into  Wolfe  creek,  and 
reaches  the  main  channel  of  Elk  creek  at  a 
point  about  a  mile  above  the  head  of  plain- 
tiffs' ditch.  The  bed  of  Wolfe  creek,  through 
which  the  water  fiows  for  several  miles  be- 
fore entering  Elk  creek.  Is,  to  considerable  ex- 
tent, covered  vrith  a  heavy  growth  of  under- 
brusb,  and  the  bed  of  Wolfe  creek  is  flat  and 
open  for  some  distance  Immediately  below 
the  mouth  of  defendants'  ditch.  It  is  hardly 
probable  that  any  serious  damage  would  re- 
sult to  plaintiffs  from  the  mining  operations 
of  defendants.  In  fact,  the  evidence  upon 
this  question  on  the  part  of  plaintiffs  Is  so 
meager  and  inconclusive  as  to  scarcely  raise 
a  presumption. 

Plaintiffs  claim  in  their  complaint  that  de- 
fendants are  insolvent,  and  unable  to  respond 
In  damages,  as  an  additional  ground  for  In- 
junction ;  but,  as  no  proof  was  offered  In  sup- 
port of  the  allegation,  and  nothing  Is  said  In 
the  brief  of  counsel  or  in  oral  argument  upon 
the  point,  we  assume  it  to  have  been  aban- 
doned. 

We  might  rest  the  decision  in  this  case  up- 
on the  fact  that,  the  evidence  being  conflict- 
ing, the  findings  of  the  lower  court  will  not 
be  disturbed;  but  a  careful  examination  of 
the  record  satisfies  us  that  the  findings  are 
fully  sustained  by  the  evidence.  We  have 
examined  the  record  vrith  much  care  touching 
appellants'  claim  of  adverse  user,  but  we  are 
unable  to  agree  with  this  contention.  It 
seems  to  us  such  a  contention  is  at  variance, 
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not  only  Tvitb  the  allegations  of  appellants' 
complaint,  but  of  the  whole  theory  of  their 
case.  Appellants  allege  in  tiie  ninth  para- 
graph of  their  complaint  that  defendants' pred- 
ecessors in  interest  have  for  a  period  of  20 
years  last  past  always  recognized  and  admit- 
ted the  superior  rights  of  plaintlfTa  and  their 
predecessors  In  Interest  in  and  to  the  waters 
of  said  Elk  creels.  This  Is  scarcely  consistent 
with  appellants'  claim  of  adverse  user. 

It  was  not  necessary  or  material,  under  the 
Issues  In  this  case,  for  the  court  to  determine 
the  amount  of  water  to  which  the  defendants 
are  entitled.  The  findings  cover  all  the  ma- 
terial Issues  In  the  case,  and  are  supported 
by  the  evidence.  The  Judgment  of  the  dis- 
trict court  is  affirmed,  with  costs  to  respond- 
ents. 

QUARLES  and  SULLIVAN,  jj.,  concur. 


(6  Idaho,  56» 

GRAY  V.  LAW  et  al. 

(Supreme  Court  of  Idaho.    May  12,  1890.) 

MORTOAGE— MARRIED    WOMAN— ACKNOWL- 
EDGMENT—CERTIFICATE— PROOF. 

1.  Where  a  certificate  of  acknowledgment  of 
a  married  woman  is  valid  on  its  face,  and  is 
attocked  on  the  ground  that  it  is  false,  the  va- 
lidity of  the  certificate  will  be  sustained,  unless 
the  proof  of  the  falsity  is  clear  and  convincing, 
and  establishes  the  fact  beyond  a  reasonable 
doubt. 

2.  Public  policy  requires  a  certificate  of  ac- 
knowledgment, if  in  proper  form,  to  prevail  over 
the  unsupported  evidence  of  the  grantor,  and 
especially  is  that  true  where  the  grantor  admits 
that  she  signed  the  instrument  to  which  such 
certificate  belongs. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Bear  Lake 
county;    D.  W.  Standrod,  Judge. 

Action  by  G.  C.  Gray  against  Frederick  W. 
Law,  administrator,  and  others,  to  foreclose 
two  mortgages,  and  have  declared  null  and 
void  another  mortgage  and  sheriff's  certiflcate 
of  sale  thereunder,  and  to  enjoin  the  sheriff 
from  executing  a  sherlfTs  deed.  .Judgment 
for  plaintiff,  and  defendants  appeal.  Rever- 
sed so  far  as  it  applies  to  the  last  mortgage 
mentioned. 

John  A.  Bagley  and  W.  E.  Borah,  for  ap- 
pellants. Allen  Miller,  E.  E.  Chalmers,  and 
T.  L.  Glenn,  for  respondent. 

SULLIVAN,  J.  This  suit  was  brought  to 
foreclose  two  mortgages,  one  on  real  estate 
and  one  on  personal  property,  and  for  the 
cancellation  of  a  decree  of  foreclosure  and 
certiflcate  of  sheriff's  sale  thereunder  In  a 
suit  entitled  "Fred.  W.  Law,  as  Administra- 
tor of  the  Estate  of  Hannah  B.  Humphreys, 
Deceased,  against  R.  S.  Spence  and  Eliaa 
Spence,  Husband  and  Wife."  The  complaint 
contains  allegations  necessary  in  a  foreclosure 
action,  and  attacks  said  decree  of  foreclosure 
and  certificate  of  sale  on  the  grounds  that  the 
said  defendant  Eliza  Spence  "never  appeared 
before  the  officer  purporting  to  take  her  ac- 


imowledgment  thereto";  "that  he  never  made 
her  acquainted  with  the  contents  of  said  pre- 
tended mortgage,  separate  and  apart  from, 
and  without  the  hearing  of,  her  husband," 
as  required  by  the  provisions  of  section  2956, 
Rev.  St    The  defendants,  ^ence  and  wife, 
filed  their  disclaimer  disclaiming  any  right, 
title,  or  Interest  In  and  to  the  real  estate  de- 
scribed in  the  complaint,  and  default  was  en- 
tered against  them.    The  answer  of  said  ad- 
ministrator put  in  issue  the  allegations  of  the 
complaint  touching  the  validity  of  the  said 
Humphreys  mortgage.    The  cause  was  tried 
by  the  court  without  a  jury,  and  judgment 
and  decree  entered  in  favor  of  plaintiff,  Gray, 
who  is  the  respondent.    This  appeal  is  from 
the  judgment    The  main  contention  is  that 
Mrs.  Spence,  one  of  the  defendants,  who  has 
disclaimed  any  interest  whatever  in  the  real 
estate  described  in  the  complaint  and  who 
failed  to  answer  the  complaint  further  than 
to  ffie  such  disclaimer,  never  appeared  before 
the  officer  whose  signature  is  attached  to  said 
certificate  of  acknowledgment,  and  that  he 
did  not  make  her  acquainted  with  the  con- 
tents of  said  mortgage,   sei^arate  and  apart 
from,  and  without  the  hearing  of,  her  hus- 
band.   To  establish  that  issue  the  plaintiff 
introduced  as  witnesses  said  R.  S.  Spence  and 
his  wife,  Eliza  Spence.    R.  S.  Spence  testified 
that  he  drew  up  the  said  Humphreys  mort- 
gage; that  he  was  a  practicing  attorney;  that 
said  mortgage  was  prepared  and  signed  by 
himself  and  wife,  and  the  certificate  of  ac- 
linowledgment  was  made  by  Mr.  Mantonya, 
the   acknowledging   officer;    that,    after    the 
mortgage  was  signed  and  acknowledged  as 
appears  of  record,  it  was  then  presented  to 
Mrs.   Humphreys.    He  further  testifies  that 
he  took  the  mortgage  home  to  his  wife,  and 
that  she  signed  it,  and  that  he  then  brought 
it  back  to  Mr.  Mantonya;   that  be  acknowl- 
edged the  execution  thereof  before  said  Man- 
tonya, and  told  him  that  that  was  his  wife's 
signature,  and  he  certified  to  it;    that  said 
officer  did  not  go  to  witness'  house,  to  see 
his  wife,  at  that  time,  and  that  his  wife  did 
not  go  before  the  acknowledging  officer  be- 
fore the  certiflcate  was  made.    He  testified 
as  follows:  -  "I  think  I  saw  him  attach  his 
certiflcate.    The  mortgage   was   in   my   pos- 
session from  the  time  my  wife  signed  It  until 
the  officer  attached  his  certiflcate.     My  wife 
was  at  home  at  that  time."    On  cross-exam- 
ination he  testified  that:     "Mantonya  lived 
about  a  stone's  throw  from  us.     When  Man- 
tonya went  home,  he  went  down  the  street 
by  our  house.    I  don't  know   whether  Mr. 
Mantonya  went  and  informed  my  wife  of  the 
contents  of  this  Instrument,  and  whether  she 
acknowledged  to  him  that  she  signed  It  of 
her  own  free  will  or  not  and  without  my 
hearing.    No,  sir;    I  don't  know.     Question. 
And  when  he  certified  that  he  made  her  ac- 
quainted with  the  contents  of  this  Instrument 
without  your  hearing,  and  that  she  executed 
this   instrument  of  her   own   free   will   and 
choice,  you  don't  mean  to  say  that  that  is 
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not  true?  A.  No,  sir.  I  don't  know.  The 
facts  are  as  I  stated  them,  and  that  was  the 
common  practice  in  that  day."  He  also  testi- 
fied that  the  respondent  took  legal  advice  as 
to  the  validity  of  the  Humphreys  mortgage 
at  the  time  he  took  the  mortgage  sought  to 
be  foreclosed  in  this  suit  Mrs.  Eliza  Spence 
testified  oa  behalf  of  the  plalntifC  that  she  did 
not  appear  before  Mr.  Mantonya,  and  ac- 
knowledge to  him  that  she  consented  to  mort- 
gage her  home  to  Mrs.  Humphreys.  On  cross- 
examination,  she  testified  as  follows:  "I 
signed  the  mortgage  down  at  my  home,  at 
my  husband's  request.  I  did  it  voluntarily. 
My  husband  did  not  coerce  or  compel  me  to 
sign  It  Was  not  compelled  by  any  one  to 
sign  It,"  and,  "I  was  willing  to  sign  It,  if  my 
husband  wanted  it  done.  It  was  my  free 
and  Tolimtary  act"  Mrs.  Spence's  testimony 
is  to  the  effect  that  her  acknowledgment  was 
not  taken  as  required  by  law,  while  the  wit- 
ness Spence  attempts  to  make  It  appear  that 
the  officer  did  not  take  his  wife's  acknowl- 
edgment, but  finally  testified  that  he  did  not 
know  whether  the  ofilcer  took  the  same  or 
not  We  find  in  the  record  before  us  the 
separate  answer  of  the  witness  R.  S.  Spence 
in  the  suit  of  Fred.  W.  Law,  as  administrator 
of  the  estate  of  Hannah  B.  Humphreys,  de- 
ceased, against  R.  S.  Spence  and  others,  which 
suit  was  brought  to  foreclose  the  mortgage 
referred  to  in  the  testimony  of  said  Spence, 
above  quoted.  Said  answer  was  duly  verified 
by  the  oath  of  said  witness  Spence,  in  which 
he  admits  the  due  execution  and  delivery  of 
the  mortg.ige  in  question  by  himself  and  his 
said  wife,  Eliza  Spence.  In  his  testimony  in 
the  case  at  bar  he  attempts  to  set  forth  what 
was  done  by  himself  and  wife  and  the  ofiicer 
In  the  signing  and  acknowledgment  of  said 
Instrument,  but  he  finally  stated  that  he  did 
not  know  whether  the  ofiicer  taking  the  ac- 
knowledgment (Mr.  Mantonya)  went  and  in- 
formed his  wife  of  the  contents  of  said  mort- 
gage, and  whether  she  acknowledged  It  as  her 
voluntary  act  and  deed,  or  not.  The  testimo- 
ny of  snld  witness  Is  contradictory,  and  most 
unsatisfactory,  while  the  testimony  of  his 
wife  would  Indicate  that  she  did  not  appear 
before  the  officer,  "and  acknowledge  to  him 
that  she  consented  to  mortgage  her  home  to 
Mrs.  Humphreys."  If  courts  of  justice  per- 
mit mortgages  and  deeds  of  real  estate  to  be 
held  void  and  set  at  naught  on  such  contra- 
dictory and  unsatisfactory  evidence,  given  by 
parties  making  them,  security  and  perma- 
nency to  titles  to  real  estate  will  be  a  thing 
of  tlie  past.  The  evidence  to  impeach  a  cer- 
tificate of  acknowledgment  must  be  very  clear 
and  convincing  beyond  a  reasonable  doubt 
Bank  V.  Ranch  (Idaho)  51  Pac.  764.  The  evi- 
dence in  the  case  at  bar  is  not  of  the  high 
character  required  by  that  rule.  The  certifi- 
cate of  acknowledgment  to  the  mortgage  un- 
der consideration  Is  In  substantial  compli- 
ance with  the  provisions  of  the  statutes  In 
regard  to  acknowledgments  of  married  wo- 
men.   Rev.  St  1887,  t  2900.    In  this  case  the 


woman  is  not  contesting  the  validity  of  said 
mortgage,  but  a  subsequent  mortgagee  with 
notice.  In  the  case  of  Bank  v.  Ranch,  51  Pac. 
764,  this  court  said:  "The  Intent  and  pur- 
pose of  the  statute  are  to  protect  the  rights 
of  married  women  from  the  dictation  or  dom- 
ination of  the  marital  companion.  The  end 
sought  by  the  law  is  not  to  enable  married 
women,  either  at  the  suggestion  or  dictation 
of  their  husbands,  to  perpetrate  a  fraud,  by 
seeking  to  avoid,  upon  a  mere  technicality, 
what  was,  at  the  time  It  was  made,  a  fair  and 
honest  transaction,  the  benefits  of  which  had 
been  received  and  enjoyed,  either  directly  or 
indirectly,  by  the  party"  seeking  to  avoid  it" 
While  It  Is  true  Spence  and  wife  are  not  at- 
tacking said  mortgage  directly,  their  mort- 
gagee is  doing  so.  The  fairness  of  the  trans- 
action out  of  which  said  mortgage  arose  is 
fully  shown,  Spence  having  received  $2,500 
therefor.  Mrs.  Spence  testified  that  she  sign- 
ed said  mortgage  freely  and  voluntarily,  and 
without  any  force  or  coercion  on  the  part  of 
her  husband.  Said  mortgage  was  drawn  by 
said  Spence,  and  he  attended  to  the  execution 
of  It,  and  delivered  It  to  Mrs.  Humphreys. 
It  was  regular  on  its  face,  and  the  certificate 
of  acknowledgment  thereto  was  In  due  form, 
and  certified  by  I.  L.  Mantonya,  the  auditor 
and  recorder  of  Bear  Lake  county.  To  over- 
come the  certificate  of  acknowledgment  under 
the  facts  of  this  case,  the  evidence  must  be 
clear  and  convincing.  ■  The  proof  of  Its  falsity 
must  be  made  beyond  a  reasonable  doubt 
MaxweU  Land-Grant  Case,  121  V.  S.  381,  7 
Sup.  Ct.  1015;  1  Devi.  Deeds,  !  531.  The 
certificate  of  acknowledgment  If  in  proper 
form,  must  prevail  over  the  unsupported  tes- 
timony of  the  grantor.  1  Devi.  Deeds,  {  529; 
Insurance  CJo.  v.  Corey,  135  N.  Y.  326,  31  N. 
E.  1095;  Lickmon  v.  Harding,  65  IlL  505. 
Public  policy  requires  that  such  certificate 
should  prevail  over  the  unsupported  testi- 
mony of  an  Interested  party,  otherwise  there 
would  be  no  permanency,  and  but  slight  se- 
curity, in  titles  to  lands.  Russell  v.  Theo- 
logical Union,  73  IlL  337. 

Counsel  for  respondent  contends  that  a  mar- 
ried woman  ought  to  have  the  same  right  to 
impeach  the  certificate  of  her  appearance  be- 
fore the  officer  making  It,  when  in  fact  she 
did  not  appear  before  him,  that  a  man  has  to 
prove  a  deed,  professing  to  be  signed  by  him. 
to  be  a  forgery;  and  cites  a  long  list  of  au- 
thorities in  support  of  that  proposition.  This 
court  does  not  question  the  correctness  of  that 
proposition.  We  Indorse  it;  but  that  rule 
does  not  apply  to  the  case  at  bar.  The  mar- 
ried woman  In  this  case  Is  not  attempting  to 
Impeach  the  mortgage  In  question.  If  she 
were,  and  established  Its  falsity  beyond  a  rea- 
sonable doubt,  she  would  be  sustained  in  her 
contention.  In  the  case  at  bar  the  mortgagee 
of  said  married  woman  is  attempting  to  im- 
peach a  certificate  of  acknowledgment  that  Is 
valid  on  Its  face,  and  has  failed  tS  establish 
Its  falsity  beyond  a  reasonable  doubt  Unless 
this  rigid  rule  be  enforced,  the  officer  talUnf 
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the  acknowledgment  and  certifying  to  the 
same  would  be  at  the  mercy  of  the  unscrupu- 
lous grantor,  and  perhaps  liaitfle  In  damages 
to  any  party  Injured  by  a  certificate  held  to 
be  false.  Counsel  for  respondent  cites  Dye 
T.  Maun,  10  Mich.  291.  In  that  case  the  hus- 
band executed  a  mortgage  on  the  homestead, 
which  mortgage  the  wife  did  not  sign.  There- 
after the  husband  and  wife  duly  executed  a 
mortgage  on  such  homestead,  and  duly  ac- 
knowledged the  same  as  required  by  law. 
The  court  held  the  flrst-mentloned  mortgage 
void,  and  the  second  one  valid.  In  the  case  of 
Fisher  T.  Melster,  24  Mich.  447,  the  court  held 
that  a  homestead  could  not  be  conveyed  or 
mortgaged  without  the  signature  of  the  wife, 
und  that  In  cases  where  the  wife  Joins  her 
husband  In  a  conveyance  her  free  separate  ac- 
knowledgment Is  necessary.  In  Dorsey  v. 
McFarland,  7  Cal.  342,  the  husband  executed 
a  mortgage  on  the  homestead  without  his 
wife  joining  him.  A  subsequent  mortgage 
was  given,  executed  by  both  husband  and 
wife.  The  former  was  held  void,  and  the 
latter  valid.  The  above-cited  cases  are  not 
In  point.  In  Le  Mesnager  v.  Hamilton  (Cal.) 
35  Pac.  1054,  suit  was  brought  to  foreclose  a 
mortgage  alleged  to  have  been  executed  by 
defendant  Hamilton  and  wife.  The  wife  an- 
swered, denying  that  she  ever  appeared  be- 
fore the  officer  who  certified  to  her  acknowl- 
«dgment.  The  court  held  that  said  certificate 
was  not  conclusive,  but  might  be  Impeached 
by  parol  evidence.  The  decision  also  holds 
that  the  wife  need  not  prove  bad  faith  on  the 
part  of  the  mortgagee,  or  that  he  had  notice 
of  the  falsity  of  the  cettiflcate.  In  deciding 
the  case  at  bar  It  is  not  necessary  for  us  to 
decide  whether  Gray,  the  respondent,  need 
prove  bad  faith  on  the  part  of  Mrs.  Hum- 
phreys, or  that  she  had  notice  of  the  falsity 
of  the  certificate  of  acknowledgment,  as  the 
«vidence  Is  not  sufficient  to  establish  the  fal- 
sity of  said  certificate.  The  Humphreys  mort- 
gage and  certificate  of  acknowledgment  there- 
to are  valid  on  their  face.  The  respondent 
accepted  a  mortgage  from  Spence  and  his 
wife  on  the  same  premises  with  full  knowl- 
edge of  those  facts,  and  when  he  brought  this 
suit  to  foreclose  his  said  mortgage  he  attacked 
the  validity  of  said  Humphreys  mortgage,  and 
the  judgment  and  decree  foreclosing  the  same, 
on  the  ground  that  the  wife  of  Spence  did  not 
llppear  before  the  officer  taking  said  acknowl- 
edgment, but  failed  to  establish  that  fact 
beyond  a  reasonable  doubt  He  therefore 
must  fail  in  his  suit  against  said  judgment 
and  decree. 

It  Is  alleged  in  the  complaint,  and  found  by 
the  court,  that  the  sheriff's  sale  under  the 
foreclosure  decree  of  the  Humphreys  mort- 
gage took  place  on  the  14th  day  of  November, 
1897,  thus  showing  that  the  time  for  redemp- 
tion therefrom  has  long  since  expired;  for 
which  reason  the  respondent  is  not  entitled 
to  a  decree  foreclosing  his  mortgage  on  the 
real  estate  sued  on  herein.  The  judgment  la 
modified,  and  the  cause  remanded,  with  In- 


structions to  dismiss  the  action  as  against  the 
appellant  Frederick  W.  Law,  as  administra- 
tor of  the  estate  of  Hannah  B.  Humphreys, 
deceased,  and  to  strike  out  of  the  decree  that 
part  which  directs  the  foreclosure  of  the  plain- 
tiff's real-estate  mortgage.  The  Judgment  ap- 
pealed from  as  herein  modified  is  affirmed. 
Costs  of  appeal  are  awarded  to  appellants. 

HUSTON,  C.  J.,  concurs.  QUAKLBS,  J., 
did  not  sit  at  the  hearing  of  this  case,  and 
took  no  part  in  the  decision. 

On  Rehearing. 

(June  10,  1899.) 

HUSTON,  C.  J.  We  have  examined  the  pe- 
tition for  a  rehearing  in  this  case,  and  find  in 
it  only  a  reargument  of  questions  which  have 
already  been  repeatedly  decided  by  this  court 
Eliminating  from  the  record,  as  we  must  do 
for  the  reasons  set  forth  in  the  opinion  filed, 
the  testimony  of  R.  8.  Spence,  the  case  stands 
upon  the  testimony  of  Mrs.  Spence  alone,  the 
party  whose  acknowledgment  is  sought  to  be 
Impeached,  and  the  certificate  of  the  acknowl- 
edging officer.  Under  such  a  condition  of  the 
Evidence*  we  find  no  authority  in  principle  or 
decisions  to  warrant  us  in  declaring  the  ac- 
knowledgment void.    Rehearing  denied. 

SULLIVAN,  J.,  concurs.  QUARLBS,  J., 
did  not  sit  at  the  hearing,  and  took  no  part 
in  the  decision  of  this  case. 


((  Idaho,  S6S) 
CLOW  V.  REDMAN  et  al. 
(Supreme  Gonrt  of  Idaho.     May  26.  1899.) 

DISSOLUTION  OF  CORPORATION— DIVISION  OF 
ASSETS. 
In  an  action  by  a  stockholder  for  the  dis- 
solution of  a  corporation  and  a  distribution  of  its 
assets,  the  court,  having  found  the  existence 
of  the  corporation  as  such,  the  amount  of  the 
capital  stock,  and  the  amonnt  of  the  same  held 
by  each  stockholder,  proceeded  to  distribute  a 
part  of  the  assets  in  specie  among  certain  of 
the  stockholders,  without  any  fiDding  as  to  the 
vaine  of  the  same,  and  then  decreed  a  sale  of 
the  balance  of  the  property,  and  a  distribution  of 
the  proceeds  of  the  sale,  npon  the  basis  of  a  co- 
partnership. Held,  error,  as  not  being  in  con- 
formity with  the  provisions  of  section  4330,  Rev. 
St 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Bear  Lake  coun- 
ty; D.  W.  Standrod,  Judge. 

Suit  by  Linnie  Clow  against  James  Redman 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Modified. 

T.  L.  Glenn  and  Allen  Miller,  for  appellant 
John  A.  Bagley,  for  respondents. 

HUSTON,  C.  J.  This  Is  an  action  by  a 
stockholder  to  dissolve  the  corporation,  wind 
up  its  business,  pay  its  debts,  and  distribute 
the  remaining  fund,  if  any  there  be,  among 
the  stockholders,  in  proportion  to  the  shares 
of  stock  owned  by  each  stockholder.    The  <^ 
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peal  is  from  a  portion  of  the  judgment,  and 
the  record  contains  only  the  judgment  roll. 
The  court  finds  (seventh  finding  of  fact)  "that 
on  the  ^th  day  of  March,  1897,  James  Red- 
man, Alex.  Beckman,  Annie  Redman,  Louisa 
Beckman,  Richard  Clow;  and  the  plaintiff  or- 
ganized a  corporation  under  the  name  of  the 
C.  B.  R.  Sheep  Company,  with  a  capital  stock 
of  six  thousand  dollars,  divided  into  shares 
of  one  dollar  each,  and  the  parties  respective- 
ly subscribed  for,  in  the  articles  of  Incorpora- 
tion, one  thousand  shares  of  the  capital  stock, 
the  same  being  the  whole  thereof;  it  being 
the  agreement  between  the  respective  parties 
that  the  herd  of  sheep  and  the  other  articles 
of  personal  property  mentioned  in  these  find- 
ings of  fact  should  constitute  the  capital  stock 
of  the  corporation."  It  appears  from  the  rec- 
ord that  Riciiard  Clow,  James  Redman,  and 
Aiex.  Beckman  had  been  engaged  together  in 
the  sheep  business,  as  partners,  prior  to  said 
24th  of  March,  1807;  that  on  the  organiza- 
tion of  the  corporation  on  said  last-mentioned 
date  the  property  theretofore  owned  by  the 
co-partnership,  including  a  lease  of  a  ranch 
of  some  320  acres,  owned  by  Richard  Clow, 
was  transferred  by  said  parties  to  the  cor- 
poration on  the  10th  day  of  May,  1897,  and 
on  that  date  the  said  Richard  Clow  was  elect- 
ed or  appointed  president  of  said  corporation, 
and  agreed  to  give  his  time,  skill,  and  atten- 
tion, as  president  of  the  corporation,  to  the 
management  of  the  business,  and  to  serve  it 
faithfully  as  herder  during  the  life  of  the  cor- 
poration, for  which  he  was  to  receive  $30  per 
month,  payable  monthly;  that  on  the  4th  day 
of  September,  1897,  the  said  Richard  Qow, 
with  the  consent  and  approval  of  the  board 
of  directors,  resigued  his  office  of  president, 
quit  the  management  of  the  company  and  the 
employment  of  herder,  and  left  the  state,  and 
at)out  the  same  time,  for  a  valuable  considera- 
tion, assigned  his  stock  and  all  bis  interest 
in  the  corporation  to  the  platntift;  that  the 
plaintiff  is  the  owner  of  2,000  shares  of  the 
capital  stock  of  said  corporation,  and  James 
Redman,  Alex.  Beckman,  Annie  Redman,  and 
Louisa  Beckman  own,  respectively,  1,000 
shares  each;  that  about  the  1st  day  of  Oc- 
tober, 1897,  James  Redman  and  Alex.  Beck- 
man, who  were  the  only  officers  of  the  cor- 
poration remaining  after  Richard  Clow  re- 
signed the  office  of  president,  sold  the  herd  of 
sheep  for  the  sam  of  $5,826.50,  and  abandoned 
the  corporation  and  its  business;  that  the 
season's  clip  of  wool  sold  for  $1,003.59,  all  of 
which  moneys  Redman  and  Beckman  appro- 
priated to  their  own  use.  Upon  the  institu- 
tion of  this  suit,  upon  the  anpllcation  of  the 
plaintiff,  a  receiver  was  appointed  by  the 
court,  to  whom  the  assets  of  the  corporation, 
including  some  $2,000  in  money,  were  turned 
over.  It  does  not  appear  that  any  accounting 
lias  ever  been  had  with  or  made  by  said  re- 
(tKiver,  but  the  court.  In  its  findings  of  fact, 
enumerates  certain  articles  of  personal  prop- 
erty "still  on  hand  and  belonging  to  said  cor- 
poration," and  tbcn  proceeds  to  designate  by 


whom  the  various  articles  were  furnished  to 
the  corporation.  In  its  enumeration  of  tbe 
assets  of  the  corporation  no  mention  is  made 
by  the  court  of  the  lease  for  five  years  of  tbe 
ranch,  executed  by  Riciiard  Clow  to  the  cor- 
poration; but  the  court  finds  that  "$4,830.09 
of  the  money  of  the  corporation"  is  now  in 
the  possession  of  James  Redman  and  Alex. 
Beckman.  As  conclusions  of  law  the  court 
finds:  "First.  The  said  corporation  be  dis- 
solved, and  the  lease  executed  by  Riebanl 
Clow,  conveying  tbe  ranch  described  In  the 
complaint  be  canceled,  and  the  possession 
of  tbe  said  ranch  be  delivered  back  to  tbe 
said  Clow,  and  that  he  bold  tbe  same  as  if 
the  said  lease  had  never  been  made.  Second. 
That  tbe  property  of  said  corporati<«  remain- 
ing unsold  be  sold  and  disposed  of,  and  that 
the  funds  and  the  money  arising  therefrom, 
together  with  all  the  other  funds  and  moneys 
of  said  corporation,  be  distributed  as  follows: 
To  James  Redman,  what  he  contributed  to  tbe 
capital  stock  and  expenditures;  to  Alex. 
Beckman,  what  he  contributed  to  the  capital 
stock  and  expenditures;  to  Linnie  Glow,  what 
she  and  her  assignor,  Richard  Clow,  contribu- 
ted to  tbe  capital  stock  and  expenditures. 
That  the  profits,  if  any,  shall  be  divided 
equally  between  the  three  last-mentioned  par- 
ties; and  that  each  of  the  said  ttiree  par- 
ties pay  tbe  costs  of  this  action,  share  and 
share  alike."  Tbe  judgment  is  as  follows: 
"First  That  tbe  corporation  defendant,  the 
C.  B.  R.  Sheep  Company,  be  dissolved.  Sec- 
ond. G?bat  tbe  receiver  pay  first  tbe  costs  of 
this  action,  including  a  compensation  to  him- 
self of  thirty-five  (36)  dollars.  Third.  That 
be  pay  to  the  plaintiff  the  amount  which  she 
and  her  assignor  contributed  to  the  business, 
both  as  capital  stock  and  expenditures,  to  wit, 
tbe  sum  of  six  hundred  and  seventy-seven 
dollars,  and  tbe  further  sum  of  one  hundred 
and  sixty  and  »»/ioo  dollars,  being  her  share 
of  the  net  profits.  Fourth.  That,  after  the 
payment  of  the  said  two  sums  to  the  plaintiCT, 
he  pay  over  tbe  residue  in  bis  bands  to  James 
Redman  and  Alex.  Beckman,  tbe  same,  with 
tbe  moneys  already  in  their  possession,  being 
the  amount  which  they  contributed  in  both 
capital  stock  and  expenditures  to  the  business 
of  the  said  corporation,  together  with  their 
share  of  the  net  profits;  their  share  being 
two-thirds  thereof.  Fifth.  It  is  further  order- 
ed, adjudged,  and  decreed  that  said  recelveV 
proceed  at  once  to  sell  and  dispose  of  for  cash 
ail  the  property  of  said  corporation  yet  re- 
maining unsold,  and  that  he  first  pay  tbe  ex- 
penses of  tbe  sale,  the  costs  Of  this  action, 
and  his  compensation  out  of  the  proceeds 
thereof,  and  distribute  tlje  residue  thereof  to 
the  plaintiff  one-third  and  the  remaining  two- 
thirds  to  .Tames  Redman  and  Alex.  Beckmnn. 
Dated  this  3d  of  Sfpterabor,  A.  D.  1898. 
Filed  Sept.  3.  1898.  P.  W.  Standrod.  Judge." 
it  is  from  the  "third,"  "fourth,"  and  "fifth" 
paragraphs  of  the  judgment  that  this  api>eal 
is  taken. 
In  renderhig  its  judgment  tbe  district  coort 
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seems  to  recognize  some  binding  force  in  the 
partnership  ezlsthig  between  the  parties  prior 
to  the  organization  of  the  corporation.  Thia 
Is  evidenced  by  the  fact  that  In  the  order  of 
dlstribntlon  Annie  Bedman  and  Louisa  Beck- 
man  are  ignored  entirely.  ▲  portion  of  what 
constltnted  the  capital  stock  of  the  corpora- 
tion, to  wit,  the  five-years  lease  of  the  Clow 
ranch,  Is  given  summarily  to  the  plaintiff, 
without  any  Indication  or  Intimation  as  to  its 
value,  or  the  value  of  the  use  of  the  ranch 
during  the  existence  of  the  corporation.  "The 
capital  stock  of  a  corporation  Is  that  money 
or  property  which  is  put  Into  a  single  cor- 
porate fund  by  those  who,  by  subscription 
therefor,  become  members  of  the  corporate 
body.  That  fund  becomes  the  property  of 
the  aggregate  body  only.  A  share  of  the  cap- 
ita] stock  is  the  right  to  partake,  according 
to  the  amount  put  Into  the  fund,  of  the  sur- 
plus profits  of  the  corporation,  and  ultimate- 
ly, on  the  dissolution  of  it,  of  so  much  of  the 
fund  thus  created  as  remains  unimpaired  and 
is  not  liable  for  debts  of  the  corporation." 
Bnrrall  v.  Railroad  Co.,  7&  N.  Y.  216.  Coun- 
sel for  respondents  states  In  his  brief  that, 
"as  a  matter  of  fact,  the  court  announced 
from  the  bench  that  it  held  this  to  be  a  part- 
nership, and  that  the  business  bad  been  con- 
ducted under  the  agreement  to  form  a  co- 
partnership, and  that  the  court  would  treat 
It  as  a  partnership  in  rendering  its  decision, 
and  fixing  the  property  rights  of  the  respec- 
tive parties."  But  in  Its  "ninth"  finding  of 
(act  the  court  finds:  "That  the  C.  B.  R. 
Sheep  Company  was  and  is  a  corporation, 
both  de  Jure  and  de  facto,  and  was  such  from 
the  24th  day  of  March,  1897;  and  it  was  the 
Intention  of  said  parties,  and  each  of  themt 
at  the  time  of  the  organization  of  the  corpora- 
tion, to  transfer  the  property  In  these  find- 
ings described  to  the  said  corporation,  so  as 
to  place  the  tiUe  of  the  same  in  It"  We 
think  the  findings  of  the  court  hardly  agree 
with  the  statement  of  counsel  In  bis  brief, 
though,  "as  a  matter  of  fact,"  both  may  be 
true.  Still  this  court  must  be  governed  by 
tbe  findings  of  fact  as  they  appear  In  the  rec- 
ord. It  Is  not  the  province  of  this  court, 
upon  the  record  before  us,  to  pass  upon  the 
honesty  or  fairness  of  the  distribution  or  the 
assets  of  the  corporation  as  made,  but  to  de- 
cide whether  such  distribution  has  been  di- 
rected as  required  by  law.  We  do  not  think 
tbat  the  law  contemplates  that  the  court  may 
portion  out  certain  of  the  assets  of  a  corporv 
tlon  arbitrarily  among  the  stockholders,  wlth- 
ont  reference  to  value,  and  then  order  a  sale 
of  the  balance.  We  think  the  "fifth"  para- 
graph of  the  Judgment  should  be  made  appli- 
cable to  all  the  assets  of  the  corporation,  ex- 
cept the  moneys  on  hand,  Including  the  lease 
ot  tbe  Clow  ranch  for  five  years;  and  that, 
when  so  sold,  the  proceeds  of  such  sale  should 


be  distributed  among  the  stockholders  accord- 
ing to  the  amount  of  stock  held  by  each.  It 
might  be  that  the  remainder  of  tbe  lease  would 
be  of  more  value  than  all  the  personal  prop- 
erty and  money  owned  Uy  the  corporation. 
In  that  case  It  would  be  manifestly  unjust 
that  the  plalntiCf  should  be  awarded  the  re- 
mainder of  It  "Where  lands  are  conveyed 
absolutely  to  a  corporation  having  stockhold- 
ers, no  reversion  or  possibility  of  a  reverter 
remains  in  the  grantor"  (Heath  v.  Barmore, 
60  N.  Y.  305),  and  we  apprehend  the  same 
rule  would  apply  to  the  case  of  a  lease  of 
lands  to  a  corporation  for  a  term  of  years. 
While  the  court  finds  that  the  C.  B.  R.  Sheep 
Company  was  and  Is  a  corporation,  and  pro- 
ceeds to  declare  a  dissolution  of  the  same,  in 
its  Judgment  it  treats  said  defendant  corpora- 
tion as  a  mere  co-partnership.  This  is  not 
the  action  contemplated  by  section  4330,  Rev. 
St,  which  defines  the  rights  of  stockholders 
in  a  corporation  in  case  of  a  dlssolvftion. 
There  was  no  motion  for  a  new  trial  In  this 
case,  and,  the  appeal  being  from  a  pnrt  of 
the  Judgment  only,  the  case  is  remanded  to 
the  district  court,  with  directions  to  modify 
the  judgment  In  accordance  with  the  riewa 
herein  expressed.     Costs  to  appellant 

QUARLSS  and  SULLIVAN,  JJ„  concur. 


(2S  Mont  4S> 

ANDERSON  t.  CARLSON. 
(Snpreme  Court  of  Montana.  June  12,  1889.) 
APPBAL-DISMIS3AL. 
Where  the  brief  of  defendant  does  not  con- 
tain specifications  of  errors,  no^  abstract  nor 
statement  of  the  case,  as  required  by  the  su- 
preme court  rule  5,  subd.  8  (44  Pac.  vlL),  th* 
appeal  will  be  dismissed. 

Appeals  from  district  court,  Deerlodge  coun- 
ty; Theo.  Brantiy,  Judge. 

Action  by  John  Anderson  against  Charles 
Carlson.  Judgment  for  plaintiff.  Defendant 
appeals.    Dismissed. 

J.  H.  Duffy,  for  appellant  Sawyer  4k 
Walsh,  for  respondent 

PER  CURIAM.  The  defendant  appeals 
from  a  Judgment  against  htan,  and  from  an 
order  refusing  a  new  trial.  The  plaintiff 
moves  a  dismissal  of  the  appeals  upon  the 
ground  that  the  brief  of  the  defendant  does 
not  conform  to  subdivision  8  of  rule  5  of  this 
court  (44  Pac.  vIL).  Inspection  of  the  brief 
discloses  neither  specification  of  errors,  nor 
abstract,  nor  statement  of  the  case.  Tbe 
appeals  must  therefore,  under  the  authority 
of  Gibson  V.  Hubbard,  22  Mont  — ,  67  Pac. 
88,  and  of  tbe  cases  therein  cited,  be  dls> 
missed;   and  it  Is  so  ordered.    Dismissed. 


BBANTL7,  0.  J.,  disqualified. 
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(23  Mont  V 

NORTHTWESTERN  NAT.  BANK  OF  GREAT 
FALLS  V.  GREAT  FALLS  OPERA- 
HOUSE  CO.  et  al. 

(Sapreme  Conrt  of  Montana.    Jnne  5,  1899.) 

BDRBTIfiS— CONTRIBUTION— RELBASB   OP 
CASHIER— PUBLIC  POLICY— CON- 
SIDERATION—EVIDENCE. 

1.  The  right  of  a  surety,  who  has  paid  a  Judg- 
ment against  his  principal,  and  himself  and  oth- 
er sureties,  to  enforce  contribution  from  a  co- 
surety, under  Code  Civ.  Proc.  I  1242,  which  pro- 
vides that  a  surety  paying  a  judgment  against 
his  principal  and  himself  and  other  sureties  shall 
be  entitled  to  the  benefit  of  the  judgment,  to  en- 
force contribution  or  repayment,  if  within  10 
days  after  payment  he  snail  file  with  the  clerk 
of  the  conrt  where  the  judgment  was  rendered 
notice  of  his  payment,  and  claim  for  contribution, 
is  not  barred  by  the  lapse  of  3  years  after  the 
payment  of  a  judgment,  but  exists  so  long  as  the 
judgment  is  alive. 

2.  Courts  will  not,  as  a  matter  of  public  pol- 
i<7>  enforce  a  release  of  a  liability  of  a  casmer 
of  a  bank,  obtained  by  him  In  consideration  of 
a  loan  to  the  promisor  of  fnnda  of  the  bank. 

3.  An  ogreement  to  release  a  cashier  of  a  bank 
from  a  personal  obligation,  based  upon  an  agree- 
ment by  him  to  loan  the  promisor  bank  fan&,  ia 
without  consideration. 

4.  In  a  proceeding  by  snreties  to  enforce  con- 
tribntion  fr6m  a  co-surety  on  a  judgment  paid  by 
them,  it  appeared  that  the  money  with  which  the 
judgment  was  paid  was  borrowed  on  the  individ- 
ual note  of  the  snreties  seeking  to  enforce  con- 
tribution; that  at  the  maturity  of  said  note  it 
was  paid  with  money  borrowed  on  the  note  of  the 
principal  judgment  debtor,  a  corporation,  which 
was  indorsed  by  the  sureties,  who  were  members 
of  its  board  of  trustees;  that  the  corporation 
was  insolvent,  and  had  been  from  the  time  of 
the  payment  of  the  judgment;  that  its  liabilities 
greatly  exceeded  its  assets;  that  at  the  time  of 
the  indorsement  of  the  note  it  was  well  known 
by  the  indorsers,  as  well  as  the  nonpayiug  co- 
surety, who  wsfs  also  a  member  of  Its  board  of 
trustees,  that  it  would  have  to  be  paid  by  the  in- 
dorsers; that  it  is  still  unpaid;  and  that  the  ex- 
ecution of  said  note  was  never  authorized  by  the 
board  of  trustees,  of  which  fact  the  co-surety  had 
notice.  BrM,  that  the  sureties  had  not  been  re- 
imbursed by  the  principal  debtor  for  the  amount 
paid  by  them  in  satisfaction  of  the  judgment. 

5:  In  an  action  to  enforce  contribution,  under 
Code  Civ.  Proc.  g  1242,  which  provides  that  a 
surety  paying  a  judgment  upon  which  he  is  joint- 
ly liable  with  others  as  surety  shall  be  entitled  to 
the  benefit  of  the  judgment  to  enforce  contribu- 
tion or  repayment,  if  within  10  days  after  pay- 
ment be  shall  file  with  the  clerk  a  notice  of  pay- 
ment, and  claim  of  contribution,  evidence  that 
the  execution  of  the  notes  on  which  the  judg- 
ment paid  was  entered  was  authorized  by  the 
corporation  defendant  is  immaterial. 

Appeal  from  district  court.  Cascade  coun- 
ty; Dudley  Du  Bose,  Judge. 

Actioa  by  the  Northwestern  National  Bank 
of  Great  Falls  against  the  Great  Falls  Opera- 
House  Company  and  others.  A  Judgment  in 
favor  of  plaintiff  was  paid  by  Ernest  Crutcher 
and  others,  who  were  sureties  for  the  opera- 
bouse  company,  and  Joint  Judgment  debtors. 
From  an  order  directing  execution  to  issue  In 
favor  of  the  paying  sureties  against  F.  P. 
Atkinson,  the  latter  appealed.    Affirmed. 

This  Is  an  appeal  from  an  order  made  and 
entered  in  the  district  court  of  the  Eighth  Ju- 
dicial district,  in  and  for  Cascade  county,  on 
January  30,  1807,  directing  execution  to  issue 


in  favor  of  0.  M.  Webster,  B.  Gratcber,  H.  O. 
Cbowen,  and  I.  Myers  against  their  co-de- 
fendant and  co-surety  P.  P.  Atkinson.  On 
the  13th  day  of  December,  1892,  the  plaintiff 
in  this  cause  recovered  Judgment  against  the 
Great  Falls  Opera-House  Company,  a  corpo- 
ration, as  principal,  and  O.  M.  Webster,  J. 
Bookwalter,  H.  O.  Chowen,  F.  P.  Atkinson, 
I.  Myers,  and  E.  Crutcher,  as  sureties,  for  the 
sum  of  $1,701.50,  with  interest  at  the  rate  of 
10  per  cent,  per  annum  from  the  date  there- 
of until  paid,  together  with  plaintiff's  costs 
and  disbursements,  amounting  to  $7.60.  On 
the  17th  day  of  December  thereafter,  the  de- 
fendants C.  M.  Webster,  H.  O.  Ohowen,  I. 
Myers,  and  E.  Crutcher,  claiming  that  they 
had  paid  off  the  Judgment  so  rendered,  with 
costs  and  accrued  Interest,  amounting'  at  that 
time  to  the  sum  of  $1,739.50,  filed  with  the 
clerk  of  said  court  a  notice  of  the  payment  by 
them  of  said  Judgment,  and  that  they  claim- 
ed contribution  from  their  co-defendant  snre- 
tt^,  J.  Bookwalter  and  F.  P.  Atkinson,  and 
repayment  to  them  by  their  co-defendant  prin- 
cipal In  the  said  debt  so  paid  to  the  plaintiff. 
In  pursuance  of  the  provisions  of  section  348, 
dlv.  1,  Comp.  St.  Mont.  1887.  Thereafter, 
and  on  the  27th  day  of  May,  1896,  the  said 
Webster,  Chowen,  Myers,  and  Crutcher  serv- 
ed notice  upon  their  co-defendant  F.  P.  Atkin- 
son that  they  would  on  the  3d  day  of  Jane, 
1896,  or  as  soon  thereafter  as  they  could  be 
heard,  move  the  conrt  to  order  execution  on 
the  Judgment  in  the  said  action  to  issue  In 
their  favor  and  against  the  said  Atkinson  for 
the  sum  of  $341.80,  with  Interest  from  the 
17th  day  of  December,  1892;  said  sum  being 
the  proportion  which  he  was  liable  to  pay  to 
them  in  consideration  of  their  having  paid  the 
Judgment.  At  the  time  when  this  notice  was 
served  upon  F.  P.  Atkinson,  there  was  also 
served  npon  him,  and  filed  in  said  court,  an 
affidavit  on  behalf  of  the  moving  parties  set- 
ting forth  the  recovery  of  the  Judgment  afore- 
said; that  the  same  was  rendered  upon  a 
promissory  note  made  by  the  Great  Falls 
Opera-House  Company  as  principal,  and  the 
other  defendants  named  therein  as  sureties: 
that  all  the  defendants  named  therein,  other 
than  the  Great  Falls  Opera-House  Company, 
were  liable  only  as  sureties;  that  they  were 
Jointly  and  severally  liable  to  and  bound  by 
the  said  Judgment,  and  were  co-sureties 
among  themselves;  that  subsequently,  and  on 
December  17,  1892,  the  said  Webster,  Chowen, 
Myers,  and  Crutcher,  being  so  liable  with  the 
other  co-defendant  sureties.  Jointly  paid  the 
full  amount  thereof  as  aforesaid;  that  they 
thereupon  duly  filed  with  the  clerk  of  the 
aforesaid  court  In  which  the  Judgment  was 
rendered  notice  of  such  payment,  and  claim 
to  contribution  from  the  defendants  Atkin- 
son and  Bookwalter;  that  the  defendants 
Great  Palls  Opera-House  Company  and  Book- 
waiter  were  wholly  Insolvent,  and  had  no 
property  at  any  time  after  the  13th  day  of 
December,  1892,  and  up  to  the  time  the  mo- 
tion was  made,  subject  to  attachment  or  ex- 
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«cutloD;  that  said  Bookwalter  was  a  nonres- 
ident of  the  state  of  Montana;  that  neither 
Bookwalter  nor  the  Great  Falls  Opera-House 
Company  nor  the  defendant  F.  P.  Atkinson 
had  paid  the  said  judgment,  or  any  part 
thereof,  nor  had  either  of  them  paid  any  part 
thereof  to  the  moving  parties  to  reimburse 
them  for  the  payment  they  had  made;  that 
the  moving  defendants,  Webster,  Ohowen, 
Myers,  and  Crutcher,  had  paid  more  than 
their  share  of  said  Judgment;  and  that  the 
sum  of  $341.80,  with  Interest  thereon  at  the 
rate  of  10  per  cent,  per  anuimi  from  Decem- 
ber 17,  1892,  was  Justly  due  and  wholly  un- 
paid by  the  said  Atkinson.  On  June  10th 
thereafter  F.  P.  Atkinson  appeared  in  answer 
to  said  motion,  and  filed  bis  affidavit  admit- 
ting that  he  was  one  of  the  defendants  in 
the  above-entitled  action,  and  a  co-surety 
with  the  moving  defendants.  He  then  denied 
that  the  moving  defendants,  or  either  of  them, 
did  on  the  17th  day  of  December,  1892,  or  at 
any  other  time.  Jointly  or  otherwise,  pay  the 
amount  of  said  Judgment,  or  any  part  there- 
of. He  denied,  that  the  said  J.  Bookwalter  or 
the  Great  Falls  Opera-House  Company  did 
not  have  at  any  time  since  the  13th  day  of 
Decemlwr,  1892,  any  property  subject'  to  ex- 
ecution. He  alleged  that  for  a  long  time  aft- 
er the  alleged  payment  of  said  Judgment  by 
the  moving  defendants  the  said  J.  Bookwalter 
and  the  Great  Falls  Opera-House-  Company 
were  both  solvent,  that  the  said  company  had 
ample  property  out  of  which  said  Judgment 
could  readily  have  been  made,  and  that  the 
Bald  J.  Bookwalter  had  property,  subject  to 
execution  and  unincumbered,  sufficient  to 
more  than  pay  his  proportion  of  said  Judg- 
ment He  denied  further  thnt  the  moving 
defendants,  or  either  of  them,  had  paid  more 
than  their  proportion  of  said  Judgment,  or 
that  a  sum  equal  to  one-flf  th  of  the  same,  or 
any  sum  whatever,  was  Justly  or  otherwise 
due  from  him  to  them,  or  either  of  them.  As 
a  special  defense  he  further  alleged  that  dur- 
ing all  the  times  mentioned  he  was  the  cash- 
ier of  the  Cascade  Bank  of  Great  Falls,  a 
corporation  doing  business  In  the  city  of 
Great  Falls,  and  that  as  such  cashier  he  was 
authorized  to  handle  and  loan  its  money;  that 
the  money  with  which  the  Judgment  referred 
to  In  the  moving  defendants'  affidavit  was 
paid  on  December  17,  1892,  was  obtained  by 
a  note  given  by  the  said  Great  Falls  Opera- 
House  Company,  and  that  after  its  maturity, 
and  on  or  about  the  14th  day  of  February, 
1893,  the  said  moving  defendants,  who  were 
sureties  upon  the  said  note,  having  conceived 
the  plan  and  Intention  of  securing  to  them- 
selves the  property,  building,  and  real  estate 
of  the  Great  Falls  Opera-House  Company,  In 
conjunction  with  others,  and  with  a  view  of 
carrying  out  this  plan  and  Intention,  and  to 
discharge  the  indebtedness  of  the  said  com- 
pany on  the  said  note,  as  weU  as  other  in- 
debtedness, borrowed  from  him,  as  cashier, 
or  from  his  bank,  on  the  note  of  the  opera- 
nouse  company,  indorsed  by  themselves,  and 


due  in  90  days,  $3,200,  with  which  to  pay  off 
the  balance  of  the  note  given  by  the  said 
opera-house  company  to  pay  off  the  said  Judg- 
ment, and  that.  In  consideration  of  this  affi- 
ant's consenting  to  make  such  loan  upon  said 
note,  the  said  moving  defendants  then  and 
there  agreed  with  the  affiant  to  release  him 
from  all  liability  upon  tbe  said  Judgment  re- 
ferred to  in  favor  of  the  plaintiff  In  said 
cause,  and  never  at  any  time  thereafter  to 
hold  him  accountable  for  any  part  of  the  same 
In  any  wise;  and  that  affiant  In  considera- 
tion of  this  promise  and  agreement  on  their 
part  loaned  them  the  said  sum  of  $3,200, 
taking  therefor  the  promissory  note  of  the 
opera-house  company  to  the  bank,  indorsed  by 
the  moving  defendants,  with  others,  and  pay- 
able as  aforesaid,  with  Interest  at  1  per  cent, 
per  month.  As  a  further  special  defense,  the 
defendant  Atkinson  alleged  that  tbe  claim  of 
the  moving  defendants  for  contribution  set 
out  in  their  affidavit  was  barred  by  the  provi- 
sions of  subsection  1  of  section  614  of  th» 
Code  of  Civil  Procedure  of  the  State  of  Mon- 
tana. Thereafter,  on  the  2Sth  day  of  Jan- 
uary, 1897,  the  moving  defendants,  after  no- 
tice to  defendant  Atkinson,  moved  the  said 
court  to  strike  out  of  the  affidavit  of  Atkin- 
son all  that  part  of  his  first  special  defensf^ 
stated  therein,  setting  forth  the  contract  be- 
tween him  and  the  moving  defendants  under 
and  by  virtue  of  which  he  was  released  from 
his  liability  upon  the  Judgment  recovered  by 
the  plaintiff  on  the  13th  day  of  December, 
1892,  and  also  the  whole  of  the  said  second 
special  defense  In  which  he  set  up  the  plea 
of  the  statute  of  limitations.  The  grounds  of 
the  motion  were  that  the  matters  alleged  in 
the  special  defenses  were  frivolous  and  Im- 
material, that  the  alleged  contract  was  void 
as  against  public  policy,  and  that  the  statute 
of  limitations  had  no  application.  Tbe  mo- 
tion was  sustained.  Thereafter,  on  January 
30,  1897,  the  court,  after  hearing  of  proof, 
directed  execution  to  issue  in  favor  of  the 
moving  defendants  as  prayed  for.  From  this 
order  the  defendant  F.  P.  Atldnson  appeals. 

J.  B.  Clayberg,  Wm.  G.  Downing,  and  W. 
M.  CockriU,  for  appellant  I.  Parker  Veazey, 
tor  respondents. 

BRANTLX,  C.  J.  (after  stating  the  facts). 
Appellant  complains  that  the  court  below  com- 
mitted error  in  the  following  particulars:  (1) 
In  striking  out  his  plea  of  the  statute  of  lim- 
itations; (2)  In  striking  out  his  defense  of 
release  based  upon  bis  alleged  contract  with 
respondents;  (3)  In  directing  execution  to  is- 
sue notwithstanding  the  proof  showed  that 
respondents  had  been  reimbursed  for '  the 
money  expended  by  them  In  tbe  payment  of 
the  Judgment;  (4)  In  sustaining  the  objection 
of  respondents  to  the  Introduction  as  evidence 
of  the  minutes  of  a  meeting  of  the  board  of 
trustees  of  the  opera-house  company  held  on 
October  5,  1891.  We  notice  these  questions 
In  the  order  in  which  they  are  presented. 
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1.  The  contention  la  made  by  appellant  that 
this  proceeding  is  an  action,  within  the  mean- 
ing of  Code  Civ.  Proc.  §  559,  and  that  the  Um- 
ItLtlon  of  three  years  (Id.  $  514,  subd.  1)  is 
available  as  a  complete  defense  to  respond- 
ents' claim.  It  Is  true,  as  claimed  by  appel- 
lant, that  the  limitation  begins  to  run  against 
the  right  of  a  surety  to  demand  reimburse- 
ment from  his  principal,  or  contribution  from 
bis  co-surety,  as  soon  as  payment  is  made  by 
him;  for,  until  such  payment  is  made,  no 
cause  of  action  has  accrued  in  his  favor. 
Wood,  Lim.  §  145;  Oppman  v.  Steinbrenner, 
17  Mont  369,  42  Pac.  1015;  Cbipman  v.  Mor- 
rill, 20  Cal.  131;  Stone  v.  Hammell,  83  Oal. 
547,  23  Pac  703;  Ricbter  v.  Hennlngsan,  110 
CaL  530,  42  Pac.  1077.  It  Is  also  the  rule 
that.  In  an  ordinary  action  to  enforce  repay- 
ment or  contribution,  the  right  of  action  Is 
not  based  upon  the  written  instrument  upon 
which  the  surety  was  liable  to  the  payee. 
It  Is  based  upon  an  Implied  assumpsit  for 
money  paid  by  the  surety  for  the  use  and 
benefit  of  the  principal  or  co-surety.  See  au- 
thorities cited.  The  law  Implies  tbe  promise 
upon  tbe  part  of  tbe  principal  to  indemnify 
the  surety  for  money  paid  by  tbe  surety  for 
him,  and  upon  tbe  part  of  tbe  co-surety  to 
bear  his  share  of  the  burden.  Therefore,  If 
this  were  an  ordinary  action  for  contribution, 
tbe  limitation  of  three  years  Invoked  by  tbe 
appellant  (section  514,  subd.  1,  Code  Civ. 
Proc.),  would  apply,  and  the  claim  of  respond- 
ents would  be  barred.  This  proceeding,  how- 
ever, is  not  an  ordinary  action,  within  tbe 
meaning  of  section  559,  snpra.  Relief  is  here 
sought  in  a  summary  way  by  the  respond- 
ents under  tbe  provisions  of  section  348,  dlv. 
1,  Comp.  St  1887,  brought  forward  Into  tbe 
Code  of  1805  as  section  1242,  Code  Olv.  Proc. 
This  section  provides:  "When  property  liable 
to  an  execution  against  several  persons  is 
sold  thereon,  and  more  than  a  due  proportion 
of  the  Judgment  is  satlsBed  out  of  the  pro- 
ceeds of  the  sale  of  property  of  one  of  them, 
or  one  of  them  pays,  without  a  sale,  more 
than  his  proportion,  he  may  compel  contribu- 
tion from  the  others;  and  when  a  Judgment 
is  against  several  and  is  upon  an  obligation 
of  one  of  them  as  security  for  another,  and 
the  surety  pays  the  amount  or  any  part 
thereof,  either  by  sale  of  his  property  or  be- 
fore sale,  he  may  compel  repayment  from  the 
principal.  In  such  case  the  person  so  paying 
or  contributing  is  entitled  to  the  benefit  of 
the  judgment  to  enforce  contribution  or  re- 
payment, if,  within  ten  days  after  his  pay- 
ment, he  file  with  tbe  clerk  of  the  court  where 
judgment  was  rendered,  notice  of  his  payment 
and  claim  to  contribution  or  repayment  Up- 
on the  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the 
docket."  An  examination  of  the  provisions  of 
this  section  leads  at  once  to  tbe  conclusion 
that  its  purpose  is  to  relieve  tbe  paying  surety 
from  tbe  necessity  of  bringing  an  action  to 
enforce  reimbursement  or  contribution.  If  a 
judgment  bas  been  rendered  against  the  prin- 


cipal and  the  sureties,  this  brings  tbe  surety 
within  the  class  of  those  who,  af  tt'c  payment, 
may  invoke  tbe  provisions  of  the  statute  for 
relief.  The  action  has  already  been  had. 
The  judgment  fixing  the  liability  of  tne  parties 
has  been  entered.  The  surety  paying  for  the 
principal  or  bis  co-surety  Is  given  '*che  benefit 
of  tbe  judgment  to  enforce  contribution  or 
repayment"  If  he  gives  the  notice  required  in 
the  statute.  He  is  not  required  to  bring  suit 
upon  the  judgment.  No  new  judgment  is  con- 
templated. Otherwise,  "the  benefit  of  the 
Judgment"  given  the  surety  would  be  in  a 
large  measure  nugatory.  It  is  clearly  tbe  in- 
tention of  the  provision  that  the  paying  surety 
shall  be  substituted  to  all  tbe  rights  of  the 
plaintiff  in  the  Judgment  with  the  right  and 
privilege  of  using  It  just  as  the  plaintiff 
could  use  It,  to  enforce  by  tbe  process  of  exe- 
cution tbereon  the  payment  of  such  claim  as 
be  bas.  The  same  provision  was  construed 
by  the  supreme  court  of  Minnesota  in  1887  in 
Ankeny  v.  Moffett,  37  Minn.  109,  33  N.  W. 
320.  In  this  case  the  court  say:  "To  this 
right  no  condition  Is  attached,  except  that  of 
filing  notice  of  payment  and  claim  to  contribu- 
tion with  tbe  clerk  of  the  court  within  10 
days.  Tbe  benefit  of  a  Judgment  Includes  the 
means  of  enforcing  it  by  execution.  We  think 
that  it  was  the  intention  of  the  legislature 
that  the  subrogation,  in  such  a  case,  by  op- 
eration oflaw,  should  be  as  extensive  as  that 
which  would  occur  by  express  assignment, 
and  that  by  payment  and  filing  the  required 
notice,  tbe  party  paying  should  be,  Ipso  facto, 
subrogated  to  all  the  right  of  the  Judgment 
creditor.  If  a  party  attempts  to  enforce  con- 
tribution when  he  Is  not  entiUed  to  It  or  for 
a  greater  amount  than  is  bts  due,  of  course 
he  could  be  enjoined."  The  only  thing  neces- 
sary to  put  the  process  in  motion,  after  com- 
plying with  the  statute.  Is  for  the  paying 
surety  to  show,  after  notice  to  bis  co-surety 
(Davis  ▼.  Heimbach,  7&  Cal.  261,  17  Pac.  199; 
Clarke  v.  Austin,  96  Cal.  2S3,  31  Pac.  293'. 
that  be  belongs  to  the  class  of  persons  con- 
templated by  tbe  statute,  and  tbe  amount  of 
his  claim.  This  being  done,  the  Judgment  Is 
as  efficacious  in  bis  behalf  against  his  co- 
surety as  It  was  originally  in  favor  of  the 
plaintiff  against  himself.  This  right  would 
therefore  be  destroyed  only  by  the  death  of 
the  Judgment  from  lapse  of  time.  Peters  v. 
McWilliams,  36  Ohio  St.  155.  The  limitation 
Invoked  by  appellant  therefore  does  not  ap- 
ply, and  the  action  of  the  trial  court  in  strik- 
ing out  the  plea  was  correct. 

2.  We  think  the  court  below  was  also  cor- 
rect In  striking  out  tbe  allegation  of  appellant 
setting  up  his  contract  of  release.  In  assam- 
ing  the  position  he  did,  he  sought  to  maintain 
the  proitosltion  that  because,  as  a  trusted  of- 
ficer of  the  Cascade  Bank,  be  bad  tbe  au- 
thority to  loan  its  moneys,  he  was  therefore 
at  liberty  to  make  such  agreements  wltli,  and 
exact  such  promises  from,  the  customers  of 
the  bank,  as  would  Inure  to  his  own  personal 
profit;    and  that  too,   without  reference   to 
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his  fidelity  or  disloyalty  to  his  employer.  It 
is  a  well-settled  principle,  both  in  law  and 
equity,  that  the  courts  wlU  not  lend  their  aid 
to  enforce  contracts  and  promises,  the  tenden- 
cy of  which  is  to  place  one  under  wrong  In- 
fluences, or  those  which  offer  one  a  tempta- 
tion to  do  what  may  injuriously  affect  the 
rights  of  third  persons.  Especially  is  this 
true  in  case  of  those  who  occupy  fiduciary  re- 
lations towards  the  business  and  property  of 
third  persons.  They  are  not  permitted  to 
deal  with  the  subject  of  their  trust  for  their 
personal  advantage.  "Loyalty  to  his  trust  is 
the  first  duty  which  the  agent  owes  to  his 
principal.  Without  it  the  perfect  relation  can- 
not exist.  Reliance  npoa  the  agent's  integri- 
ty, fidelity,  and  capacity  is  the  moving  con- 
sideration in  the  creation  of  all  agencies.  In 
some  it  is  so  much  the  Inspiring  spirit  that 
the  law  looks  with  jealous  eyes  upon  the 
manner  of  their  execution,  and  condemns,  not 
only  as  invalid  as  to  the  principal,  but  as  re- 
pugnant to  the  public  policy,  everything  which 
tends  to  destroy  that  reliance."  Mechem,  Ag. 
I  454.  It  follows,  therefore,  that  an  agent  will 
not  be  permitted  to  put  himself  In  a  position 
where  his  interests  will  be  antagonistic  to 
those  of  his  principal.  "An  agreement  which 
tends  to  lead  persons  charged  with  the  per- 
formance of  trusts  or  duties  for  the  benefit  of 
others  to  violate  or  betray  them  will  not  be 
enforced."  2  Beach,  Mod.  Cont.  8  1513.  In 
Rice  V.  Wood,  113  Mass.  133,  the  court,  in 
speaking  of  a  secret  agreement  by  which  a 
broker  was  to  get  a  commission  from  the  pur- 
chaser of  real  estate  which  he  had  been  em- 
ployed to  sell  on  commission,  said:  "Con- 
tracts which  are  opposed  to  open,  upright,  and 
fair  dealing  are  opposed  to  public  policy.  A 
contract  by  which  one  Is  placed  under  a  di- 
rect Inducement  to  violate  the  confidence  re- 
posed In  him  by  another  is  of  this  charac- 
ter." Cases  might  be  multiplied  which  recog- 
nise and  enforce  this  principle,  but  the  fol- 
lowing, which  are  more  or  less  in  point,  .are 
deemed  sufiicient:  Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.,  86  Fed,  929; 
Lum  V.  Clark  (Minn.)  57  N.  W.  662;  Bell  v. 
McConnell,  37  Ohio  St.  396;  Bunlcer  v.  Miles, 
30  Me.  431;  Miller  v.  Davidson,  3  Oilman, 
618;  Tisdale  v.  Tisdale,  2  Sneed,  596;  Byrd  v. 
Hughes,  84  111.  174;  Noel  v.  Drake,  28  Kan. 
265;  Atlee  v.  Finlt,  75  Mo.  100;  and  Spinks 
V.  Davis,  32  Miss.  152.  In  Atlee  v.  Fink,  su- 
pra, the  court  say:  "One  employed  by  an- 
other to  transact  business  for  him  has  no 
right  to  enter  into  a  contract  with  a  third  per- 
son -which  would  place  it  in  his  power  to 
wrong  his  principal  in  the  transaction  of  the 
business  of  the  latter,  and  which  would  tempt 
a  bad  man  to  act  in  bad  faith  towards  his  em- 
ployer. The  interests  of  the  defendant's  em- 
ployers, and  those  of  plaintiffs,  as  buyers 
and  sellers,  were  antagonistic,  and  defendant 
could  not  serve  two  masters  In  a  matter  in 
which  there  was  such  a  conflict  in  their  in- 
terests." The  contract  under  consideration 
comes  clearly  within  the  rule  of  these  cases. 


Atkinson  put  himself  by  this  agreement  in  a 
position  where  the  temptation  was  to  be  less 
careful  and  scrupulous  in  taking  security  for' 
the  loan,  and  it  is  of  no  moment  that  in  fact 
the  security  was  good,  and  that  the  bank  lost 
nothing  by  the  transaction.  So  Jealous  is  the 
law  of  such  transactions,  that,  if  the  release 
had  actually  been  executed,  the  bank  could 
have  made  him  account  for  the  profit  he 
gained;  and,  as  this  was  not  done,  the  law 
will  not  aid  him  in  the  enforcement  of  it. 
But,  apart  from  the  qaestion  of  the  validity 
of  the  contract  viewed  from  the  standpoint 
of  public  policy,  we  do  not  think  it  rested  up- 
on any  consideration.  Atkinson  did  not  lend 
bis  own  money.  If  the  loan  was  a  good  one, 
then  his  duty  to  his  employer  was  to  make  it. 
If  it  was  not  a  good  one,  it  was  bis  duty  to 
refuse  it,  for  he  cannot  be  heard- to  say  that 
he  made  a  bad  loan  in  violation  of  his  duty. 
His  act  in  making  the  loan  was  therefore  the 
act  of  the  bank,  his  principal,  and  the  consid- 
eration moved  from  the  borrowers  to  the 
bank.  The  bank  extended  its  accommodation, 
and  it  was  compensated  by  the  payment  to  it 
by  the  borrowers  of  the  Interest  charged  for 
tbe  accommodation.  He  furnished  no  consid- 
eration whatever. 

3.  Appellant  contends  that  the  proof  shows 
that  the  respondents  have  been  reimbursed 
for  the  moneys  paid  by  them  in  satisfaction 
of  the  judgment.  Upon  this  point  the  proof 
is  the  following:  The  judgment  was  render- 
ed and  entered  on  December  13,  1892,  upon  a 
promissory  note  signed  by  the  opera-house 
company  as  principal  and  the  other  defend- 
ants as  sureties.  On  December  17,  1892,  the 
respondents  borrowed  from  the  plaintiff  here- 
in, upon  their  individual  note,  the  sum  of  $4,- 
200.  This  sum  was  deposited  to  the  credit  of 
defendant  Webster.  He  thereupon  drew  out 
this  amount  in  three  cheeks,— one  to  pay  the 
judgment  of  plaintiff  herein,  one  to  pay  off 
a  judgmient  of  the  same  kind  in  favor  of  the 
Merchants'  National  Bank  and  against  the 
opera-house  company,  the  defendants  inter- 
ested in  this  controversy,  and  one  Wegner, 
and  one  to  the  account  of  the  opera-house 
company.  The  last  was  a  small  balance  of 
$7.  The  judgment  in  favor  of  the  Merchants' 
National  Bank  amounted  to  $2,242.50.  When 
the  note  of  the  respondents  fell  due,  they  bor- 
rowed from  the  Cascade  Bank,  of  which  de- 
fendant Atkinson  was  cashier,  the  sum  of 
$3,200,  to  be  used,  with  moneys  borrowed 
from  other  sources,  to  pay  off  the  $4,200  due 
to  the  plaintiff  bank  on  their  individual  note. 
This  was  done  on  February  14,  1893.  The 
note  to  the  Cascade  Bank  was  executed  in 
the  name  of  the  opera-house  company  by  H. 
O.  Chowen,  as  president,  and  C.  M.  Webster, 
as  secretary.  It  was  indorsed  by  them  and 
Myers  and  Crutcher.  Chowen  and  Webster 
were  in  fact  trustees  and  the  president  and 
secretary  of  the  corporation.  Myers  and 
Crutcher  were  also  trustees.  The  moneys 
borrowed  from  other  sources  were  obtained  in 
the  same  way.    The  sum  of  $5,000  had  been 
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borrowed  by  them  In  January  from  the  State 
Bank  of  Minneapolis,  Minn.  The  note  made 
'  to  this  bank  was  indorsed  by  the  respondents 
and  one  Dickerman.  It  was  also  executed 
in  the  name  of  the  corporation.  After  pay- 
ing off  out  of  this  loan  some  charges  for  in- 
terest upon  a  mortgage  upon  the  property  of 
the  corporation  and  for  insurance,  the  re- 
spondents deposited  the  balance,  about  $3,000, 
together  with  the  amount  obtained  from  the 
Cascade  Bank,  In  the  Security  Bank,  to  the 
credit  of  the  corporation.  This  was  done  on 
February  14,  1893.  Thereupon  the  amount 
of  the  note  due  the  plaintiff  bank  was  paid  by 
a  check  of  the  opera-house  company  drawn 
against  this  fund.  This  check  was  drawn  by 
C.  M.  Webster,  the  secretary  and  treasurer. 
The  note  due  the  Minneapolis  bank  was  aft- 
erwards taken  up  by  defendant  Myers.  This 
was  some  time  in  May,  1803.  Since  that 
time  the  respondents  have  been  paying  to 
Myers  indlrldually  their  share  of  the  interest 
upon  this  sum.  When  the  note  to  the  Cas- 
cade Bank  was  paid,  the  money  for  that  pur- 
pose was  obtained  from  the  Stockmen's  Na- 
tional Bank,  at  Ft.  Benton,  Mont  The  note 
given  for  this  was  signed  by  the  opera-house 
company,  by  its  president  and  secretary,  and 
was  indorsed  by  the  respondents,  with  A.  W. 
Kingsbury,  Theo.  Gibson,  and  John  Lepley. 
This  was  done  on  November  1,  1883.  After 
that  date  this  note  was  renewed  from  time 
to  time,  and  was  still  due  and  unpaid  at  the 
date  of  the  hearing  herein.  At  the  time 
these  transactions  took  place,  the  property  of 
the  corporation,  consisting  of  the  building 
and  the  lots  occupied  by  It,  was  mortgaged 
for  $22,000.  The  corporation  was  also  indebt- 
ed, besides  this  sum,  to  the  amount  of  $15,- 
000  to  $20,000.  The  mortgage  was  subse- 
quently foreclosed,  and  the  property  sold  to 
satisfy  it  The  property  realized  $17,000, 
leaving  a  deficiency  judgment  for  the  trus- 
tees of  the  corporation  to  pay.  There  were 
nine  of  these  trustees,  the  appellant  and  the 
respondents  being  of  the  number.  The  vari- 
ous transactions  with  the  Cascade,  Stock- 
men's, and  Minneapolis  banks  were  had  with- 
out any  meeting  of  the  board  of  trustees,  and 
without  consultation  with  them  by  the  re- 
spondents, they  acting  with  Kingsbury,  Lep- 
ley, and  Gibson  in  case  of  the  transaction 
with  the  Stockmen's  and  Cascade  banks,  and 
with  Dickerman  in  the  transaction  with  the 
Minneapolis  bank.  Kingsbury,  Lepley,  Gib- 
sou,  and  Dickerman  were  not  trustees.  All 
the  parties  interested  knew  fully  the  condi- 
tions surroimdlng  the  corporation,  and  the 
purposes  for  which  the  moneys  were  being 
borrowed.  All  linew  that  the  corjroration 
was  insolvent  in  1892,  that  it  remained  so, 
and  that,  besides  the  mortgage  indebted- 
ness secured  by  the  lien  upon  its  property,  It 
owed  large  amoimts.  All  knew  that  the  en- 
terprise was  an  unfortunate  one,  and  that 
ultlmatdy  the  liability  Incurred,  both  upon 
the  notes  in  the  Judgments  and  upon  the  loan^ 


afterwards  secured,  was  personal.  All  were 
anxious  to  escape  the  perils  of  the  wreck 
that  had  overtaken  them,  and  to  avoid  further 
loss.  The  appellant  understood  this  as  well 
as  the  respondents,  ^e  was  a  member  of 
the  board  of  trustees,  and,  if  the  respondents 
are  to  be  charged  with  responsibility  for  act- 
ing for  the  corporation,  he  should  be  held  to 
share  the  responsibility  with  them,  because 
he  dealt  with  them  with  tall  knowledge  of 
the  conditions.  He  therefore  does  not  stand 
in  the  attitude  of  a  stranger  to  the  enterprise, 
trying  to  recover  from  the  defunct  corpora- 
tion or  from  its  officers  upon  a  liability  based 
upon  representations  made  by  them.  He 
knew  that  they  were  acting,  not  as  a  board, 
but  as  individuals,  and  that  as  to  him  and 
them  the  corporation  was  not  iMund.  It  is 
the  rule  that  those  who  act  as  officers  of  a 
corporation  cannot  deny  their  authority  to  so 
act,  when  the  rights  of  third  parties  are  in 
question.  But  the  appellant  stands  in  no  at- 
titude to  invoke  this  principle.  He  incurred 
no  liability  upon  the  faith  of  anything  re- 
spondents have  done,  nor  was  be  in  any  way 
deceived  or  misled  by  them  to  his  injury. 
The  banks  from  which  the  loans  were  obtain- 
ed could  properly  say,  perhaps,  that  these  offi- 
cers and  the  corporation  are  estopped  to  deny 
liability;  but  he,  from  his  relation  to  It  and 
thorn,  cannot  make  this  claim.  Under  the 
facts  surrounding  these  transactions,  we  think 
it  would  be  inequitable  and  unjust  to  per- 
mit the  appellant  to  escape  liability  to  bear 
his  part  of  the  common  burden.  We  do  not 
think  that  the  status  of  the  debt  incurred  by 
the  respondents  to  raise  the  money  to  pay  the 
Judgment  on  December  17,  1882,  was  in  any 
way  changed  by  their  subsequent  behavior 
with  reference  to  it  Nor  do  we  think  that 
their  use  of  the  corporation's  name  in  execut- 
ing the  notes  upon  which  they  afterwards 
borrowed  the  money  with  which  to  pay  It 
puts  them  in  such  a  position,  under  the  facts, 
tliat  it  can  be  fairly  said  that  they  have  been 
reimbursed  by  their  principal. 

4.  The  minutes  of  a  meeting  of  the  board 
of  directors  held  on  October  5,  1881,  were  of- 
fered in  evidence  by  counsel  for  appellant  for 
the  purpose  of  showing  that  the  notes  upon 
which  Judgments  were  entered  in  this  case, 
and  also 'In  the  Case  of  the  Merchants'  Na- 
tional Bank  (57  Pac.  445),  were  authorized  by 
the  corporation.  Upon  objection,  these  were 
excluded.  There  was  no  error  in  this.  It 
was  claimed  by  respondents  that  they  were 
authorized.  Judgments  had  already  been  en- 
tered upon  them.  The  appellant  was  a  sure- 
ty upon  them,  and  Judgment  had  been  enter- 
ed against  him.  The  evidence  was  immate- 
rial and  wholly  foreign  to  the  investigation. 
It  could  only  serve  to  Incumber  the  record. 
Let  the  order  appealed  from  be  affirmed.  Af- 
firmed. 

HUNT,  J.,  concurs.  PIQOTT,  J.,  disqual- 
ified. 
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(Snpreme  Conrt  of  Montana.    June  6,  1.898.> 

PRINCIPAIi  AND  SURETY— CONTRIBtmON 
— RBMBDY— KVIDBNCB. 

1.  A  surety  who  has  paid  a  jndgment  againat 
hia  principal  and  himself  and  others  as  sureties 
may  take  an  assigmment  of  the  judgment  to  him- 
self, and  enforce  contribution  from  his  co-anre- 
tieg;  the  remedy  afforded  by  Code  Civ.  Proc.  | 
1242,  which  provides  that  a  aurety  paying  such 
a  jndgment  may  have  the  benefit  of  it  to  en- 
force repayment  and  contribution,  if  within  10 
days  after  payment  he  files  with  the  cleric  a  no- 
tice of  payment  and  claim  of  repayment  and  con- 
tHbution,  not  being  exclusive. 

2.  A  jndgment  against  a  principal  and  sureties 
was  paid  by  one  of  the  sureties,  who  took  an  as- 
signment of  it  to  compel  contribution  from  his 
co-sureties.  Thereafter  the  judgment  was,  at  the 
request  of  the  paying  surety,  satisfied  of  record  to 
relieve  the  real  estate  of  the  paying  surety  from 
the  lien.  It  was  intended  to  have  it  satisfied  only 
as  to  the  paying  surety.  Bdd,  that  as  to  a  co- 
surety who  paid  no  consideration  for  it,  such 
satisfaction  aid  not  release  his  liability  to  con- 
tribute. 

8.  In  a  proceeding  to  enforce  contribution  from 
a  co-surety,  by  a  sure^  who  luu  paid  and  taken 
an  assignment  of  a  jud|;ment  against  them,  it  is- 
competent  for  the  paymg  sure^  to  testify  that 
he  did  not  intend  to  have  the  judgment  satisfied 
as  to  bis  co-surety,  where  he  had.  after  payment 
and  assignment  of  the  judgment,  procured  a 
formal  satisfaction  of  it  to  release  his  real  estate 
from  the  apparent  lieu  thereof. 

Appeal  from  district  conrt,  Caacade  county; 
Dudley  Du  Bose,  Judge. 

Action  by  the  Merchants'  National  Bank  of 
Great  Falls  against  the  Great  Falls  Opera- 
House  Company  and  others.  A  jndgment  In 
favor  of  plaintiff  was  inid  by  Smest  Gmtcher 
and  others,  who  were  sureUes  for  the  opera- 
house  company,  and  joint  Jndgment  debtor). 
From  an  order  directing  execution  to  issue  in 
favor  of  the  paying  sureties  against  F.  P.  At- 
kinson, the  latter  appealed.    A£9rmed. 

J.  B.  Clayberg,  W.  G.  Downing,  and  W.  M. 
Cockrill,  for  appellant  I.  Parker  Veazey,  for 
respondents. 

BRANTLY,  O.  J.  This  Is  an  appeal  from 
an  order  made  and  entered  In  the  district 
court  of  the  Eighth  Judicial  district  in  and 
for  Cascade  county  on  January  30,  1897,  di- 
recting execution  to  issue  In  favor  of  C.  M. 
Webster,  H.  O.  Chowen,  and  Ernest  Cmtcber 
against  their  co-defendant  and  co-surety,  F.  P. 
Atkinson.  On  December  22,  1882,  the  plain- 
tiff herein  recovered  judgment  against  the 
Great  Falls  Opera-House  Company,  a  corpora- 
tion, as  principal,  and  C.  M.  Webster,  Charles 
Wegner,  H.  O.  Cbowen,  F.  P.  Atkinson,  Ira 
Myers,  and  Ernest  Cmtcber,  as  sureties,  for 
the  sum  of  $2,242.50,  with  Interest  at  10  per 
cent  per  annum  from  the  date  thereof.  The 
motion  for  execution  herein  against  F.  P.  At- 
kinson was  made  upon  the  same  day  as  the 
motion  made  in  the  case  of  Northwestern  Nat 
Bank  T.  Great  Falls  Opera-House  Co.,  22 
Mont  — ,  67  Pac.  440.  It  was  beard  at  the 
same  time,  and  upon  substantially  the  same 


proof.  The  right  to  contribution  from  Atkin- 
son In  this  case,  however,  is  based  upon  a  for- 
mal assignment  of  the  judgment  by  the  plain-, 
tiff  to  the  moving  defendants  after  payment 
of  tbe  same  by  them.  This  payment  was 
made  on  December  23,  1892,  and  tbe  facts 
with  reference  to  It  are  set  forth  In  full  In 
the  opinion  In  Northwestern  Nat  Bank  ▼. 
Great  Falls  Opera-House  Co.,  supra.  Tbe 
affidavit  of  the  moving  defendants  herein  dif- 
fers from  the  affidavit  made  In  that  case  In 
that  It  predicates  the  claim  of  contribution 
npon  tbe  assignment  of  the  Judgment.  It  also 
appears  from  the  affidavit  that,  though  tm- 
sigrned  to  tbe  respondents,  the  Judgment  waa 
thereafter  formally  satisfied  by  the  attordcys 
for  plaintiff  at  the  request  of  some  one  of  the 
respondents.  In  order  that  it  might  not  appear 
as  a  lien  upon  the  real  estate  of  tbe  re- 
spondents, which  they  were  selling  from  time 
to  time.  This  formal  satisfaction  is  alleged 
to  have  been  made  for  this  purpose  only.  The 
defenses  alleged  in  the  counter  affidavit  of 
Atkinson  In  this  case  are  the  same  as  In  the 
former  case.  Tbe  action  of  the  court  upon 
the  defense  based  upon  the  alleged  contract 
of  Atkinson  with  Webster,  Chowen,  Omtcher, 
and  Myers,  and  also  upon  the  plea  of  the 
statute  of  limitations,  was  the  same.  The 
contract  sought  to  be  made  available  herein 
is  tbe  same  as  the  one  alleged  In  that  case, 
Atkinson  claiming  that  the  agreement  of  re- 
lease In  consideration  of  the  loan  of  $3,200  by 
the  Cascade  Bank  on  February  14,  1893.  ap- 
plied to  both  Judgments.  After  tbe  proof  waa 
heard,  the  court  below  ordered  execution  to 
issue  against  Atkinson  for  $448.50.  or  one- 
fifth  of  the  Judgment  with  Interest:  it  ap- 
pearing that  Ira  Myers  bad  contributed  bis 
share  of  the  Judgment  and  that  Wegner  was 
insolvent    From  this  order  Atkinson  appeals. 

Besides  tbe  assignments  of  error  made  In 
tbe  former  case,  which  were  therein  considered 
and  disposed  of,  and  will  not  be  here  again  ex- 
amined, the  appellant  asks  a  reversal  on  two 
grounds:  (1)  That  the  court  erred  In  granting 
the  motion  for  the  reason  that  no  notice  of 
payment  and  claim  of  contribution  was  filed 
as  provided  by  section  1242,  Code  of  Civil 
Procedure:  and  (2)  That  the  court  erred  In 
granting  the  motion  for  tbe  reason  that  tbe 
Judgment  had  been  satisfied  of  record. 

1.  The  contention  is  here  made  that  the  re- 
spondents, having  failed  to  give  the  notice  re- 
quired in  order  to  avail  themselves  of  tbe  pro- 
visions of  section  1242,  cannot  have  tbe  relief 
sought  under  the  assigned  judgment;  and 
this  is  equivalent  to  saying  that,  because  the 
legislature  has  provided  a  summary  mode  by 
which  a  surety  may  enforce  reimbursement  or 
contribution  under  the  judgment  the  respond- 
ents may  not,  therefore,  resort  to  the  rem- 
edy invoked  here.  We  understand,  however, 
that  the  remedy  provided  by  this  section  Is 
cumulative,  and  that  all  the  rights  and  equi- 
ties existing  In  favor  of  the  sureties  in  this 
regard  will  be  enforced  by  the  courts  In  proper 
cases,  notwithstanding  the  existence  of  the 
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statute  providing  tlie  summary  mode.  The 
surety  may  proceed  to  obtain  relief  by  any 
recognized  mode.  McDaniel  t.  Lee,  37  Mo. 
206;  Peters  v.  McWilllams,  36  Olilo  St.  155; ' 
Banit  V.  Fritz  (Wis.)  32  X.  W.  123.  In  the 
case  of  Peters  v.  McWilliams,  supra,  in  com- 
menting upon  a  similar  statute,  the  court  say: 
"The  effect  of  this  statute  upon  the  case  at 
bar  Is  to  give  the  plaintiff,  who  bad  an  exist- 
ing demand  on  defendant,  a  cumulative  rem- 
edy." It  clearly  appears  in  this  case  that  the 
respondents  at  the  time  of  payment  toolc  an 
assignment  of  the  Judgment,  intending  to 
lieep  it  alive  in  order  to  enforce  contribution 
from  their  co-sureties.  The  question  present- 
ed by  this  contention  therefore  is,  may  a 
surety  who  has  paid  a  Judgment  against  him- 
self and  his  co-sureties  take  an  assignment  of 
it  to  himself,  and  avail  himself  of  it  to  enforce 
contribution  from  his  nonpaylng  co-sureties? 
The  right  of  a  surety  who  has  paid  the  Judg- 
ment against  himself  and  his  principal  to 
keep  it  alive  by  having  an  assignment  made 
to  a  stranger  for  his  benefit  is  well  settled. 
Freem.  Judgm.  §  470;  Black,  Judgm.  §  906. 
He  may  also,  as  against  his  principal,  be  sub- 
rogated to  all  the  rights  of  the  creditor  under 
the  Judgment,  where  such  is  the  Intention  at 
the  time  payment  is  made.  Bank  v.  Fritz, 
supra;  Eddy  v.  Traver,  6  Paige,  521;  Good- 
year V.  Watson,  14  Barb.  48G;  Fiemming  v. 
Beaver,  2  Kawle,  128;  Preem.  Judgm..  supra. 
And  this  may  be  done  whether  an  assignment 
be  made  for  the  benefit  of  the  surety  or  not 
Scrlbner  v.  Hlckok,  4  Johns.  Ch.  530;  Fiem- 
ming V.  Beaver,  supra,  with  notes.  The  court 
will,  in  such  case,  make  the  substitution,  and 
grant  such  relief  as  may  be  proper.  It  Is  held, 
also,  tliat  a  voluntary  payment  of  the  Judg- 
ment by  one  of  sevenil  defendants  primarily 
liable  thereunder  Inures  to  the  benefit  of  all, 
and  extinguishes  the  Judgment.  Freem. 
Judgm.  i  472.  "Whether  one  of  the  several 
persons  against  whom  a  Joint  Judgment  has 
been  recovered  may  pay  the  Judgment,  and 
still  keep  It  on  foot  by  any  means  or  for  any 
purpose,  is  a  question  upon  which  the  authori- 
ties are  very  equally  divided."  Id.  It  is  held 
in  New  York  that  this  cannot  be  done.  Har- 
beck  V.  Vanderbilt  20  X.  Y.  305;  Booth  v. 
Bank,  74  X.  Y.  228.  This  rule  is  recognized 
In  Massachusetts,  Vermont,  Xorth  Carolina, 
Indiana,  and  Alabama.  Hammatt  v.  Wyman, 
9  Mass.  138;  Porter  v.  Gile,  44  Vt.  520;  Sher- 
wood V.  Collier,  14  X.  C.  380;  Preslar  v.  Stall- 
worth,  37  Ala.  402;  Klippel  v.  Slilelds,  90  Ind. 
81.  But  there  is  an  intimation  In  these  cases 
cited  from  Xew  York,  Indiana,  and  Xorth 
Carolina  that  this  is  not  the  rule  where  there 
are  special  circumstances  In  the  case,  and  the 
Judgment  bo  assigned  for  the  benefit  of  the 
paying  defendant,  or  where  he  occupies  the 
position  of  a  surety,  and  not  that  of  one  who 
is  primarily  liable.  In  Klippel  v.  Shields,  su- 
pra, the  court  say:  "There  are  cases  where 
a  difterent  rule  applies;  as  where  the  person 
who  pays  the  debt  occupies  the  position  of  a 
surety,  or  some  similar  position."     On  the 


other  hand,  It  is  held  by  eminent  auQiority 
that  a  surety  who  pays  the  Judgment  for  his 
principal  and  co-sureties  may  not  only  keep 
the  Judgment  alive  as  to  his  principal  to  en- 
force reimbursement  but  also  against  bis  co- 
sureties for  the  purposes  of  contribution;  and 
this  may  be  done  either  by  assignment  to  a 
third  party  for  the  benefit  of  the  surety  pay- 
ing, or  by  direct  assignment  to  the  surety 
himself.  Coffee  v.  Tevis,  17  Cal.  239;  Wheel- 
er's Estate,  1  Md.  C!h.  80;  Brown  v.  White,  29 
X.  J.  Law,  514;  Scrlbner  v.  Hlckok,  supra; 
Lldderdale's  Ex'rs  v.  Robinson's  Ex'r.  12 
Wheat.  595;  1  Brandt  Sur.  (2d  Ed.)  |  279. 
The  right  to  subrogation  In  such  cases  Is 
made  to  depend  upon  the  Intention  of  the 
debtor  at  the  time  the  payment  is  made.  In 
Campbell  v.  Pope,  96  Mo.  468,  10  S.  W.  187. 
a  Judgment  had  been  rendered  against  sev- 
eral Joint  defendants,  including  the  city  of  St 
Louis.  The  Judgment  was  for  a  tort.  Un- 
der a  clause  In  Its  charter  the  city  of  St. 
Louis  was  only  secondarily  liable.  This  Judg- 
ment was  assigned  by  the  plaintilf  to  a  third 
party,  to  be  kept  alive  for  the  benefit  of  the 
-city,  which  paid  It  for  the  purpose  of  en- 
forcing contribution.  The  court  supports  the 
right  to  do  this,  and,  after  citing  with  ap- 
proval the  doct^'ine  of  the  cas<<s  supra,  say: 
"We  must  hold,  and  do  hold,  that  the  payment 
made  by  Campbell  for  the  assignment  of  the 
Judgment  was  not  Intended  to  be  a  satisfac- 
tion of  the  Judgment  and  that  the  assignment 
thereof  to  him  was  made  for  the  purpose  of 
keeping  the  Judgment  alive,  so  that  it  might 
be  enforced  against  the  co-defendants,  who, 
under  the  Judgment  and  charter  provision 
above  quoted,  were  primarily  liable  for  its 
payment"  We  are  unable  to  draw  any  sub- 
stantial distinction  between  the  rights  of  a 
surety  against  his  principal  and  his  rights  as 
against  his  co-surety.  In  each  case  they  are 
founded  upon  the  Implied  agreement  growing 
out  of  the  relation  the  parties  bear  to  each 
other,  that  the  one  will  refund  or  make  good 
to  the  other  money  paid  out  by  the  former 
for  the  benefit  of  the  latter.  If  the  assign- 
ment can  be  made  to  a  third  party,  and  be 
can  proceed  as  the  agent  of  the  paying  de- 
fendant to  enforce  contribution  against  the 
co-defendants,  there  Is  no  sound  reason  why 
the  same  thing  cannot  be  done  by  an  assign- 
ment directly  to  the  paying  defendant  him- 
self, and  contribution  enforced  In  his  name. 
To  say  that  one  can  do  through  an  agent 
what  he  cannot  do  himself  seems  absurd. 
In  the  case  of  Coffee  v.  Tevls,  supra,  the 
court  brushes  aside  this  fiction,  and  treats  the 
Judgment  assigned  to  the  agent  as  if  it  had 
been  made  directly  to  the  paying  defendant 
We  are  of  the  opinion,  not  only  that  the  as- 
signment may  be  made  for  the  benefit  of  the 
co-surety,  but  that  it  may  be  made  directly 
to  the  person  who  is  to  benefit  by  it,  and  that 
he  may  enforce  it  in  his  own  name.  This  con- 
clusion seems  to  be  In  conformity  with  the 
spirit  of  our  statute  that  the  real  party  In 
Interest  shall  prosecute  the  action  in  his  own 
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name.    Section  4,  dtr.  1,  Comp.  St.  1887  (sec- 
tion 570,  Oode  Civ.  Proc.  1895). 

2.  It  appears  from  the  record,  without  dis- 
pute, that  the  Judgment  in  thl8  case  waa 
formally  satisfied  by  an  entry  on  the  Judg- 
ment record  some  time  after  the  assignment 
was  made.  The  respondents  were  engaged  In 
dealing  In  real  estate,  and  this  satisfaction 
was  entered  in  order  that  the  lien  of  the  Judg- 
ment might  not  appear  as  a  cloud  npon  their 
title.  The  Judgment  standing  open  as  to 
them,  they  were  put  to  the  Inconvenience  of 
securing  releases,  or  giving  bond  to  clear  the 
title.  Crutcher,  after  taking  advice,  procured 
the  satisfaction  to  be  entered  by  counsel  for 
the  bank.  It  was  Intended  to  have  it  entered 
as  to  respondents  only.  Atkinson  had  no  con- 
nection with  the  matter,  nor  did  he  pay  any 
consideration  for  it.  The  contention  Is  made 
Uiat  this  entry  of  satisfaction  precludes  the 
respondents  from  obtaining  any  relief.  This 
contention  would  be  well  founded  If  the  satis- 
faction had  been  entered  generally  by  plain- 
tiff before  the  assignment,  or,  at  the  request 
of  the  defendants,  after  the  assignment,  for 
the  purpose  of  discharging  the  Judgment. 
Freem.  Judgm.  §  466.  But  such  was  not  the 
case  here.  The  Judgment  was  assigned  by 
the  plaintiff  to  the  respondents,  to  be  kept 
alive  by  them  for  the  purpose  of  enforcing 
contribution,  and  no  entry  of  satisfaction 
thereof  would  Inure  to  the  benefit  of  the  non- 
paying  surety  unless  the  Intention  was  there- 
by to  discharge  him.  It  was  the  intention 
here  that  the  satisfaction  of  the  Judgment 
should  be  effective  only  as  to  the  respondents, 
and  not  as  to  the  other  defendants.  It  was 
not  entered  In  pursuance  of  any  agreement 
between  appellant  and  respondents.  There- 
fore, as  to  him,  the  Judgment  remained  un- 
satisfied, and,  if  in  force  at  all  against  htm, 
it  was  In  force  for  all  purposes.  A  formal 
satisfaction  of  a  debt,  without  payment 
where  it  is  Intended  that  discharge  shall  take 
effect  upon  such  payment,  does  not  prevent 
the  payee  from  enforcing  the  collection  of  his 
claim.  There  Is  no  reason  why  the  same  rule 
should  not  apply  to  a  Judgment.  In  reach- 
ing the  conclusions  we  annoimce  in  this  case, 
we  are  not  unmindful  of  the  old  distinctions 
between  actions  at  law  and  In  equity.  Un- 
der the  provisions  of  our  statute  (Comp.  St. 
1887,  div.  1,  §  1;  Code  Civ.  Proc.  1885,  «  460) 
these  distinctions  have  been  abolished,  and 
the  court,  having  Jurisdiction  of  the  parties, 
can  accord  such  relief  as  the  facta  of  the  case 
may  Justify.  Faurot  v.  Gates  (Wis.)  57  N. 
W.  2&1.  An  examination  of  the  authorities 
cited  in  the  former  part  of  this  opinion  will 
show  that  courts  of  equity  readily  granted 
such  relief  as  Is  sought  herein,  and  we  see  no 
reason  why  it  should  be  denied  here,  and  the 
respondents  driven  to  a  separate  action. 

3.  A  further  assignment  Is  made  by  coun- 
sel for  appellant  In  their  argument,  though  It 
is  not  In  their  brief,  that  the  court  below 
erred  in  permitting  respondent  Crutcher  to 
state  in  his  testimony  that  it  was  not  his  In- 


tention, at  the  time  he  procured  satisfaction 
of  the  Judgment  to  be  entered,  to  satisfy  It 
as  to  appellant  This  evidence  was  clearly 
competent  and  the  trial  court  committed  no 
error  in  admitting  It  Let  the  order  appealed 
from  be  affirmed.    Affirmed. 

HUNT,  J.,  concurs.    PIGOTT,  J.,  disquali- 
fied. 


(2S  MonL  27) 

GALLAGHER  et  al.   v.  COEXELIUS  et  al. 
(CORNELIUS,  Intervener). 

(Supreme  Court  of  Montana.    June  5,  1899.) 

APPEAL— DISMISSAL— REVIEW— RECORD- 
FINDINGS— NEW  TRIAL— CONTRACT 
OF  INDEMNITY— DEFENSE. 

1.  An  appeal  from  a  judgment,  not  taken  with- 
in one  year  after  its  entry,  as  required  by  Comp. 
St.  1887,  div.  1,  e  421,  and  Code  Civ.  Proc.  1890, 
{  1723,  will  be  dismissed  for  want  of  jurisdiction. 

2.  Where  it  does  not  appear  from  the  record 
that  appellant  requested  findings  in  writing  by  a 
referee  or  had  such  request  if  made,  entered  in 
the  minntes  of  the  court  below,  as  required  by 
Code  Civ.  Proc.  5  1114,  as  a  condition  to  rever- 
sal for  want  of  findings,  he  cannot  complain  of 
the  referee's  failure  to  make  findings. 

3.  Unless  exceptions  to  defective  findings  are 
settled  by  the  court  below,  as  required  by  Cmle 
Civ.  Proc.  8  1115,  they  are  not  properly  a  part 
of  the  transcript  on  appeal,  and  will  not  be  con- 
sidered. 

4.  Errors  of  law  on  appeal  from  an  order  re- 
fusing a  new  trial  cannot  be  reviewed  where 
a  specification  of  such  errors  was  omitted  from 
the  statement  of  the  ease  on  the  motion  therefor. 

5.  That  an  alderman  made  an  illegal  contract 
with  a  city  to  construct  a  sewer  is  no  defeni*  to 
his  contract  to  indemnify  a  third  person  for  his 
payment  of  debts  incurred  in  its  construction, 
and  expenses  in  excess  of  the  stipulated  price  in 
completing  the  sewer  according  to  contract. 

Appeal  from  district  court  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  P.  B.  Gallagher  and  another 
against  J.  W.  and  Minnie  Cornelius,  in  which 
Morgan  Cornelius  Intervened.  From  a  judg- 
ment in  favor  of  plaintiffs,  and  from  an  order 
refusing  a  new  trial,  defendants  and  the  in- 
tervener appeal.  The  appeal  from  the  judg- 
ment is  dismissed,  and  the  order  Is  affirmed. 

Thos.  E.  Brady  and  Donovan  &  Lyter,  for 
appellants. 

PER  CURIAJI.  This  action  was  brought 
to  foreclose  a  lien  In  the  nature  of  a  mort- 
gage upon  certain  real  and  personal  property 
alleged  to  have  been  transferred  to  the  plain- 
tiffs by  the  defendants,  J.  W.  Ck>rnellus  and 
Minnie  Cornelius,  as  security  for  the  indem- 
nity and  protection  of  the  plaintiffs  against 
any  loss  or  damage  resulting  to  them  from 
the  payment  by  them  of  certain  debts  there- 
tofore Incurred  by  J.  W.  Cornelius  in  the  part 
performance  of  a  certain  contract  for  the 
construction  of  a  sewer,  awarded  by  the  city 
of  Great  Falls  to  one  Scotten  for  the  secret 
benefit  of  J.  W.  Cornelius,  who  was  the  real 
contractor,  and  from  outlay  incident  to  the 
completion  by  them  of  said  sewer  at  the  re- 
quest of  J.  W.  (Cornelius,  and  upon  bis  ex- 
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press  promise  to  reimburse  them  for  all  ex- 
pense In  excess  of  the  price  stipulated  to  be 
paid  by  the  city  for  the  faithful  performaDce 
of  the  contract  by  Scotten.  The  plaintiffs.  In 
pursuance  of  the  request  of  the  defendant  J. 
W.  Cornelius,  paid  for  him  the  said  debts,  and 
completed  the  sewer  accordlnj;  to  the  terms 
of  the  contract  The  complaint  seeks  also  a 
personal  Judgment  against  J.  W.  Corndlus  for 
$6,348.14,  that  sum  being  the  difference  be- 
tween the  said  contract  price  and  the  total  of 
the  expenses  paid  by  the  plalntiCFs.  SeTeral 
defenses  were  pleaded  by  the  defendants,  J. 
W.  Cornelius  and  Minnie  Cornelius.  Morgan 
Cornelius  intervened,  claiming  to  own  the 
horse  Montana  Sneak  and  the  steamboat  Min- 
nie, which  were  included  in  the  bill  of  sale 
made  by  defendants,  J.  W.  Cornelius  and  Min- 
nie Cornelius,  to  the  plaintiffs.  The  case 
was  tried  by  a  referee,  who  found  for  the 
plaintiffs,  and  a  Judgment  was  entered  in  their 
favor.  The  defendants  moved  for  a  new  tMal, 
which  was  denied,  and  they  appeal  from  the 
order  refusing  a  new  trial  and  from  the  judg- 
ment. Respondents  have  not  appeared  in  thia 
court 

1.  The  attempted  appeal  from  the  judgment 
must  be  dismissed  for  want  of  jurisdiction. 
The  judgment  was  entered  on  the  15th  day  of 
October,  1895,  and  the  notice  of  appeal  was 
filed  and  served  on  the  2d  day  of  March,  1897, 
—more  than  one  year  after  Its  entry.  Section 
421,  div.  1,  Conip.  St.  1887  (secUon  1723,  Code 
Civ.  Proc.  1895). 

2.  The  defendants  complain  of  the  failure 
of  the  referee  to  make  express  findings  on  ev- 
ery issue,  and  they  contend  the  findings  that 
were  made  are  defective.  But  it  does  not  ap- 
pear that  the  defendants  requested  findings  In 
writing,  as  Is  required  by  section  1114  of  the 
Code  of  Civil  Procedure.  It  is  true,  there  is 
Inserted  in  the  transcript  a  paper  containing 
objections  and  exceptions  made  by  defendants 
to  the  findings  for  defects  therein;  but  this 
paper  is  Improperly  in  the  transcript  and  will 
not  be  considered,  for  the  reason  that  It  is  not 
settled  in  any  bill  or  statement  Sections 
1114.  1115.  Code  Civ.  Proc. 

8.  InsufBcleney  of  the  evidence  to  Justify 
the  decision,  and  errors  In  law  occurring  at 
the  trial,  are  the  grounds  njpon  which,  in  their 
notice  of  Intention,  the  defendants  say  they 
will  move  for  a  new  trial;  but  the  omission 
from  the  statement  of  the  case  on  such  mo- 
tion of  any  specification  of  errors  in  law  re- 
stricts our  investigation  to  a  consideration  of 
the  evidence.  The  specifications  of  the  par- 
ticulars In  which  the  evidence  is  Insufllclent 
to  justify  the  findings  are  In  proper  form,  but 
they  are  wholly  lacking  in  substance  and  in 
merit  There,  is  no  need  of  Incumbering  the 
opinion  with  an  abstract  of  the  evidence. 
Suffice  it  to  say  that  there  was  evidence,  am- 
ple and  abundant,  tending  to  prove  the  truth 
of  every  material  allegation  of  the  complaint, 
and  the  falsity  of  all  those  averments  of  the 
answers  which  stated  defenses.     ▲  careful 


reading  of  the  testimony  reveals  neither  fail- 
ure of  proof  upon  the  part  of  the  plaintiffs 
nor  a  preponderance  of  the  evidence  against 
them.  On  the  contrary,  examination  of  the 
evidence,  as  it  appears  in  type.  Inclines  us  to 
the  view  that  the  referee  was  clearly  right 
In  determining  the  issues  In  favor  of  the 
plaintiffs,  and  that  the  court  wisely  refused 
a  new  trial.  One  of  the  defenses  interposed 
is  that  the  defendant  J.  W.  Cornelius,  while 
an  alderman  of  Great  Falls,  entered  into  the 
contract  with  that  city,  which  is  mentioned  in 
the  complaint;  that  the  contract  was  award- 
ed to  said  Scotten  for  the  benefit  of  Cornelius, 
who  was  the  real  party  In  interest;  that 
plaintiffs  well  knew  these  facts;  and  that  the 
present  suit  is  founded  upon  certain  agree- 
ments and  conveyances  which  were  made  be- 
tween the  plaintiffs  and  J.  W.  Cornelius  for 
the  purpose  of  indemnifying  them  against  losa 
as  sureties  upon  a  bond  ezecnted  by  him  and 
them  to  secure  his  performance  of  the  ccm- 
tract  theretofore  a,warded  to  him  (In  the  name 
of  Scotten)  by  the  city,  and  to  protect  them 
from  any  i)ecuniary  Injury  which  might 
thereafter  result  from  their  completing  the 
work,  they  having,  at  his  request,  and  be- 
cause of  his  inability,  subsequently  finished 
the  construction  of  the  sewer.  The  defend- 
ants contend  that  the  agreements  and  convey- 
ances upon  which  the  action  at  bar  is  based 
grew  out  of,  and  are  so  intimately  connected 
with,  the  contract  entered  into  between  the 
city  and  Comeiius,  as  to  taint  the  former  with 
the  illegality  inherent  In  the  latter.  No  case 
declaring  such  a  doctrine  to  be  applicable  to 
the  facts  here'  disclosed  is  cited;  indeed,  no 
adjudication  or  reason  whatsoever  Is  called 
to  our  attention,  or  advanced  In  support  of 
the  position.  Sections  345,  375,  dlv.  5,  Comp. 
St  1887,  provide,  among  other  thingfs,  that 
an  alderman  shall  not  be  a  party  to  nor  In- 
terested in  any  contract  or  the  profits  thereof, 
made  by  the  city  or  town  while  he  Is  in  office. 
The  sewer  contract  between  the  city  and 
Scotten,  alias  Comeiius,  was  indirectly  con- 
nected with  the  transactions  out  of  which  the 
plaintiffs'  cause  of  action  arose.  The  proofb, 
however,  satisfy  us  that  the  subject  of  the 
present  suit  is  not  "contaminated  by  the  tur- 
pitude of  the  offensive"  contract  Plaintiffa 
do  not  require  the  aid  of  the  Illegal  contract 
to  support  their  case.  They  are  suing  upon 
an  express  promise  by  Cornelius  to  rehnburse 
them  for  money  expended  at  bis  request  and 
upon  a  new  and  legal  consideration.  They 
may  recover  Independently  of  the  prohibited 
contract  to  which  they  were  not  parties,  and 
which  is  a  mere  item  of  evidence,  or  only  an 
Incident  "So,  also,  if  an  act  In  violation  of 
either  statute  or  common  law  be  already  com- 
mitted, and  a  subsequent  agreement  entete'd 
into,  which,  though  founded  thereupon,  con- 
stituted no  part  of  the  original  Inducement 
or  consideration  of  the  illegal  act  such  agree- 
ment Is  valid."  Story,  Cont  {  760;  2  Beach, 
Mod.  Cont  I  1416;  Thomaa  t.  Brady,  10  Pa. 
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St  101;  AnnatroBff  t.  Toler,  11  Wheat  268;  | 
Anastrong  t.  Bank,  183  U.  &  433,  10  Sup.  Ct 
450.  Nothing  In  Morrison  t.  Bennett,  20 
Mont  560,  52  Pac.  558,  or  Northwestern  Nat 
Bank  t.  Great  Falls  Opera-House  Co.  (thU 
day  decided)  22  Mont  — ,  57  Pac.  440,  con- 
flicts herewith.  The  contract  sued  on  In  the 
case  at  bar  Is  subsequent  and  collateral  to  the 
prohibited  contract,  and  does  not  partake  of 
the  illegality  with  which  the  latter  was  In- 
fected. The  appeal  from  the  judgment  is  dis- 
missed. The  order  refusing  a  new  trial  is  af- 
firmed. Let  remittitur  issue  forthwith.  Af- 
flrmed. 


CS  Mont.  44) 

STATE  ez  kL  ffTATB  PUB.  CO.  r.  SMITH, 

Govemor,  et  al. 
(Supreme  Gonrt  of  Montana.     Jnne  12,  1899.) 

lUNDAHXTS-^TURISDIOnON  —  STATE  OFnCBRS 

—APPROVAL  OF  PUBLIC-PRINTINa 

CONTRACT. 

1.  Const,  art.  4,  §  1,  prohibiting  aD7  one  de- 
nartment  ol  the  state  gOTernment  from  exercis- 
ing any  of  the  powers  belonging  to  the  other, 
does  not  preyent  the  courts  from  coDtroUing  by 
mandnrous  the  exercise  by  the  state  executive  of 
a  purely  ministerial  duty. 

2.  Const  art  6,  {  30,  proyides  that  the  state 
printing  shall  be  done  under  contract  to  be  giv- 
en to  the  lowest  responsible  bidder,  under  such 
regulations  as  may  be  prescribed  by  law,  and 
that  all  such  contracts  shall  be  sabject  to  the  ap- 
moval  of  the  govemor  and  state  treasurer.  Pol. 
Code,  H  704-714,  provides  for  the  letting  of  the 
contract  by  a  state  board  of  examiners,  of  which 
the  governor  is  made  a  member;  section  710  pro- 
viding that  all  contracts  made  by  the  board  must 
be  approved  by  the  governor  and  state  treasurer. 
Beld,  that  the  duty  of  such  oflBcers  to  approve  a 
contract  let  by  the  board  is  not  ministerial,  but 
Lavolves  judicial  discretion,  and  cannot  be  con- 
trolled by  mandamua. 

Application  by  the  state,  on  the  relation 
of  the  State  Publishing  Company,  against 
Robert  B.  Smith,  governor,  and  Timothy  B. 
Collins,  treasurer,  for  mandamus  to  compel 
them  to  approve  a  contract  for  the  state  print- 
ing claimed  to  have  been  awarded  to  relator 
by  the  state  board  of  examiners.    Dismissed. 

This  Is  an  application  by  the  State  Pub- 
lishing Company  for  a  writ  of  mandate  to  re- 
quire Robert  B.  Smith  and  Timothy  E.  Col- 
lins, as  govemor  and  treasurer,  respectively, 
of  the  state  of  Montana,  to  approve  a  contract 
for  the  printing,  binding,  and  distribution  of 
the  laws,  journals,  department  reports,  and 
other  documents  for  the  state  of  Montana, 
which  it  claims  was  accorded  to  it  by  the 
state  board  of  examiners.  The  affidavit  al- 
leges that  on  the  28th  day  of  November,  18S8, 
the  state  board  of  examiners  advertised  for 
more  than  20  days,  in  two  dally  papers  pub- 
lished at  the  seat  of  government  for  propos- 
als for  furnishing  and  doing  all  printing  and 
binding  and  distributing  of  the  laws.  Journ- 
als, reports,  and  other  printing  and  binding 
of  all  books  used  by  any  state  department 
or  officers,  and  did  Invite  proposals  therefor  to 
be  delivered  to  It  on  or  before  12  o'clock 
aoon  of  December  20,  1898,  and  further  re- 
B7  P.-29 


quired  each  bid  to  be  accompanied  by  a  bond, 
as  prescribed  by  law;  that  on  December  20, 
1898,  upon  the  opening  of  said  bids  by  the 
board  of  examiners,  the  said  board  found, 
and  BO  declared,  that  the  bid  of  the  State 
Publishing  Company  was  the  lowest  responsi- 
ble and  best  bid  for  the  said  work;  that  the 
said  board  did  thereupon  award  to  it  the 
contract  for  doing  the  said  work,  by  means 
whereof  then  and  there  a  contract  was  made 
between  the  State  Publishing  Company  and 
the  state  of  Montana  for  the  doing  of  said 
work,  upon  the  terms  and  conditions  in  said 
advertisement  and  bid  set  forth  and  declar- 
ed; that  the  said  Robert  B.  Smith  and  Tim- 
othy B.  Collins  were  at  that  time,  and  ever 
since  have  been,  respectively,  the  governor 
and  treasurer  of  the  state  of  Montana,  and 
It  then  and  there  became  and  was  the  minis- 
terial duty  of  them,  and  each  of  them,  to 
approve  the  said  contract;  that  although  the 
bid  of  the  relator  was  $1,000  less  than  any 
other,  and  the  said  contract  was  further  re- 
duced to  writing,  and  was,  with  the  bond 
filed  by  the  State  Publishing  Company,  in 
fact  a.nd  In  the  judgment  of  the  board  of 
examiners,  valid  and  correct  in  substance  and 
form,  and  although  both  the  bond  and  con- 
tract were  held  to  be  in  compliance  with  the 
requirements  of  section  708  of  the  Political 
Code  of  Montana,  yet  the  said  Robert  B. 
Smith,  as  govemor,  and  Timothy  E.  Collins, 
as  treasurer,  well  knowing  that  said  contract 
ought  to  be  approved  by  them,  did  assume 
to,  and  did,  in  form,  disapprove  of  the  same; 
that  they  did  this  with  the  Intent  and  for  the 
purpose  that  the  contract  might  be  let  and 
the  work  done,  by  a  person  or  corporation  not 
in  trath  and  fact  the  lowest  responsible  bid- 
der; that  they  did  not  disapprove  of  the 
contract  because  of  any  defect  of  form  in 
it  or  the  bond,  nor  because  the  said  board  had 
not  decided  that  the  bid  of  the  State  Publish- 
ing Company  was  the  lowest  responsible  bid, 
nor  because  the  contract  bad  not  been  award- 
ed to  the  State  Publishing  Company,  but  that 
their  action  In  withholding  their  approval 
was  arbitrary,  without  any  reason  had  or 
given,  and  for  causes  beyond  their  jurisdic- 
tion and  authority,  which  was  confined  to  an 
Inquiry  as  to  the  form  of  the  contract,  and 
whether  it  had  been  let  by  the  board  of  ex- 
aminers in  conformity  with  the  law;  that 
meanwhile  the  said  Robert  B.  Smith,  as  gov- 
ernor, had  ordered  the  State  Publishing  Com- 
pany to  do  divers  and  sundry  of  said  printing 
under  said  contract  and  that  the  said  com- 
pany, at  his  request  and  the  request  of  the 
board  of  examiners,  had  proceeded  to  do  a 
large  amount  of  said  printing,  and  was  pro- 
ceeding to  carry  out  the  contract;  that  there- 
after, and  while  the  said  company  was  en- 
gaged in  carrying  out  the  contract,  the  said 
Robert  B.  Smith  and  Timothy  B.  Collins  pro- 
ceeded to  examine  the  same,  and,  without 
having  or  giving  any  reason,  disapproved  of 
the  same  as  aforesaid;  that  Thomas  S.  Ho- 
ean.  secretary  of  the  state  of  Montana,  has 
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caused  to  be  prepared  copies  of  all  laws  and 
resolutions,  with  marginal  notes,  passed  by 
the  Sixth  legislative  assembly,  and  also  copies 
of  the  Journals  kept,  passed,  and  adopted  at 
such  session,  with  proper  Indexes  of  the  same, 
as  kept  for  the  public  printer,  but  that  he  will 
not  deliver  to  the  State  Publishing  Company 
or  Its  agent  the  copies  of  the  laws  and  res- 
olutions, with  proper  indexes  to  the  same; 
that  on  March  21,  1899,  at  the  office  of  the 
secretary  of  state  and  during  business  hours, 
the  State  Publishing  Company,  by  Its  agent, 
demanded  of  the  said  secretary  that  he  deliv- 
er to  it  the  said  copies,  to  the  end  that  they 
might  be  printed  under  said  contract,  but 
that  said  secretary  refused  to  so  deliver 
them.  The  afBdavit  further  alleges  that,  for 
the  reasons  stated,  the  State  Publishing  Com- 
pany cannot  proceed  under  Us  contract  with 
profit  to  Itself,  as  It  might  otherwise  do;  that 
It  is  entitled  to  have  the  contract  approved, 
and  was  entitled  to  have  it  approved,  on  and 
before  March  21,  1899,  because  such  approval 
is  specially  enjoined  upon  the  said  governor 
and  treasurer;  and  that  it  has  no  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary 
course  of  la^w.  Wherefore  the  writ  is  de- 
manded, to  the  end  that  the  said  governor 
and  treasurer  be  required  to  approve  the  con- 
tract, or  to  show  cause  why  he  should  not. 
An  alternative  writ  was  issued,  directed  to 
the  respondents,  and  requiring  them  to  a-p- 
prove  the  contract  as  demanded,  or  to  show 
cause  before  this  court,  on  the  9th  day  of 
Alay,  1809,  why  they  had  not  done  so.  The 
respondents  moved  to  quash  upon  the  follow- 
ing grounds:  (1)  That  this  court  has  no  Ju- 
risdiction to  issue  said  writ;  (2)  that  the 
facts  stated  are  not  sufficient  to  constitute  a 
cause  of  action,  or  to  authorize  the  issuance 
of  the  writ,  or  to  afford  any  relief  to  the 
relator  in  this  proceeding. 

Sanders  &  Sanders,  for  relator.  Carpenter 
&  Carpenter,  for  respondents. 

BRANTLY,  C.  J.  (after  stating  the  facts). 
The  contract  referred  to  in  the  affidavit  was 
before  this  court  for  consideration  in  State  v. 
Hogan,  22  Mont.  — ,  56  Pac.  818,  decided  on 
March  31st  of  this  year.  It  was  there  held, 
under  section  30,  art.  5,  of  the  constitution, 
that  It  is  indispensable  to  the  validity  of  such 
a  contract  that  it  be  approved  by  the  governor 
and  state  treasurer.  The  contention  is  now 
made  by  the  relator  that  the  duty  of  approval 
on  the  part  of  the  governor  and  treasurer  is 
purely  a  ministerial  one,  and  we  are  asked  to 
enforce  the  performance  of  it  by  mandamus. 
On  the  other  hand,  counsel  for  respondents 
deny  the  Jurisdiction  of  this  court  to  exercise 
any  control,  through  the  medium  of  this  writ, 
or  in  any  other  manner,  over  the  executive 
department  of  the  state  government;  claim- 
ing that  it  is,  under  the  constitution,  an  inde- 
pendent, co-ordinate  branch  of  the  govern- 
ment, with  the  functions  of  which  we  are  for- 
bidden by  the  constitution  to  interfere.    Our 


attention  Is  called  to  the  provision  of  our  con- 
stitution distributing  the  powers  of  the  state 
government  into  the  three  distinct  depart- 
ments, and  expressly  prohibiting  any  one  of 
them  from  exercising  any  of  the  powers  be- 
longing to  the  other.  Const,  art  4,  (  1. 
Similar  provisions  are  found  expressed  la  the 
constitutions  of  all  the  states.  The  provision 
Is  not  expressed  in  the  constitution  of  the 
United  States,  but  it  Is  held  that  the  various 
departments  of  the  federal  government  are  as 
separate  and  distinct,  and  as  independent  of 
each  other  in  their  operations,  as  are  those 
of  the  state  governments.  Marbury  v.  Madi- 
son, 1  Crancb,  137;  Mississippi  ▼.  Johnson,  4 
Wall.  475. 

The  extent  of  the  Jurisdiction  of  the  courts 
over  the  executive  department  of  the  govern- 
ment by  mandamus  has  often  been  consider- 
ed. By  many  courts  it  is  denied  altogether. 
Such  courts  hold  that  the  executive  is  respon- 
sible, under  his  official  oath,  to  the  people 
only,  and  must  be  left  to  his  own  Judgment 
and  conscience  as  to  how  he  shall  discbarge 
the  duties  of  his  trust  In  other  Jurisdictions 
It  is  held  that  while  he  cannot  be  controlled 
in  any  way  by  the  process  of  the  courts  In  the 
discharge  of  those  duties  which  are  political 
and  executive,  Involving  the  exercise  of  Judg- 
ment and  discretion,  yet  in  the  exercise  of 
those  powers  and  duties  whk:b  are  purely 
ministerial,  and  which  might  Just  as  well 
have  been  enjoined  by  law  upon  some  other 
person,  he  is  as  much  subject  to  the  control 
of  the  courts  as  any  other  officer.  There  is 
8  great  deal  of  learning  in  the  books  on  this 
subject  The  following  authorities,  with  the 
references  contained  in  them,  fairly  present 
the  opposite  views:  High,  Extr.  Rem.  {  118 
et  seq.;  Merrill,  Mand.  %i  91-97;  Wood,  ifand. 
pp.  80,  87;  People  v.  The  Governor,  29  Mich. 
320;  People  v.  Morton,  156  N.  Y.  136,  50  N.  E. 
791;  State  v.  Stone,  120  Mo.  428,  25  S.  W.  376; 
Hovey  v.  State,  127  Ind.  588,  27  N.  E.  175. 
It  is  not  necessary  in  this  case,  however,  for 
us  to  examine  these  authorities  with  the  pur- 
pose of  announcing  a  rule  for  this  Jurisdic- 
tion. In  the  case  of  Chumasero  t.  Potts,  2 
Mont.  242,  decided  by  our  territorial  supreme 
court  in  1875,  it  was  held  that  the  governor 
could  be  compelled  by  mandamus  to  perform 
a  ministerial  act,  as  where  it  was  made  bis 
duty,  by  statute,  to  sit  as  a  member  of  a 
canvassing  board  to  canvass  the  vote  of  the 
people  upon  the  question  of  whether  the  ter- 
ritorial capital  should  be  moved,  and  he  re- 
fused to  perform  the  duty.  This  case  was 
followed  by  the  subsequent  case  of  Territory 
V.  Potts,  S  Mont  364,  decided  in  1879,  where 
it  was  held  that  mandamus  was  the  proper 
remedy  to  compel  the  governor  to  audit  and 
allow  a  claim  of  the  relator  for  expenses  in- 
curred and  for  compensation  while  acting  as  a 
messenger,  under  the  appointment  of  the  gov- 
ernor, to  bring  a  fugitive  from  Justice,  under 
a  warrant  of  extradition  from  the  state  of 
Ohio  to  the  territory  of  Montana.  Territory 
V.  Potts,  supra.    Again,  this  court,  in  State 
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V.  RIckards,  16  Moiit.  145.  40  Pac.  210,  enter- 
tained Jurisdiction  upon  an  apidication  for  a 
writ  of  mandamus  to  compel  the  state  board 
of  examiners,  ex  oflScio  also  the  state  furnish- 
ing board,  of  which  the  governor  was  a  mem- 
ber, to  let  the  state  printing  contract  to  the 
lowest  responsible  bidder.  Though  the  writ 
was  denied  In  this  case,  yet  the  application 
was  tried  on  Its  merits.  It  seems  that  no 
question  of  Jurisdiction  was  made,  but  this 
court  proceeded  upon  the  assumption  that  it 
had  Jurisdiction  to  try  and  determine  the 
question  presented,  though  the  governor  was 
a  member  of  the  board.  We  shall,  therefore, 
assume  here  that  the  state  executive,  when 
acting  in  a  ministerial  capacity  only,  and  in 
matters  not  involving  executive  Judgment 
and  discretion,  may  be  controlled  by  this  writ. 
The  constitution  (article  5,  {  30)  provides 
that  "the  printing,  and  binding  and  distribu- 
tion of  the  laws.  Journals,  and  department  re- 
ports and  other  printing  and  binding  •  •  * 
shall  be  performed  under  contract,  to  be  given 
to  the  lowest  responsible  bidder,  *  *  T 
under  such  regulations  as  may  be  prescribed 
by  law;  *  »  »  and  all  such  contracts  shall 
be  subject  to  the  approval  of  the  governor 
and  state  treasurer."  The  regrulatlons  pre- 
scribed by  law  for  the  letting  of  the  contract 
are  found  in  Pol.  Code,  U  704-714,  inclusive. 
Section  710  provides:  "AH  contracts  made  by 
the  board  must  be  approved  by  the  governor 
and  the  state  treasurer."  The  relator  con- 
tends that  the  provision  of  the  constitution, 
supra,  requiring  approval  by  the  governor 
and  treasurer^  and  of  the  statute  passed  In 
pursuance  of  the  constitution,  imposes  a  mere- 
ly ministerial  duty  upon  these  officers,  and 
that  their  refusal  to  approve  the  contract  is 
capricious  and  arbitrary,  and  therefore  sub- 
ject to  review  by  this  court.  The  use  of  the 
word  "must"  in  the  statute  is  construed  by 
counsel  for  relator  to  mean  that  the  obligation 
merely  to  approve  rests  upon  them,  and  that 
they  may  not  refuse  to  do  so  after  the  board 
has  declared  that  a  certain  bid  is  the  lowest 
responsible  bid,  and  let  the  contract  to  the 
bidder  making  it.  It  may  be  unfortunate 
that  the  governor  was  made  a  member  of  this 
board  whose  duty  it  is  to  let  these  contracts. 
It  puts  him  In  a  position  where  he  can  refuse 
to  approve  the  action  of  a  majority  of  the 
board  of  which  he  is  a  member,  and  thus  put 
his  veto  upon  proceedings  in  which  he  talies 
part  Nevertheless  his  duty  as  a  member  of 
this  board  In  relation  to  these  contracts  is 
statutory,  while  his  duty  In  approving  or  dis- 
approving the  action  of  the  board  is  constitu- 
tional, and  we  are  of  the  opinion  that,  under 
the  provision  of  the  constitution,  it  was  de- 
signed that  he  and  the  treasurer  should  do 
more  than  approve  in  a  ministerial  way  the 
action  of  the  board  in  letting  the  contract 
The  expression,  "shall  be  subject  to  the  ap- 
proval," Implies  that  there  may  be  a  disap- 
proval. The  word  "approve"  means  "to  pro- 
nounce good;   think  or  Judge  well  of;  admit 


the  propriety  or  excellence  of;  be  pleased 
with;  commend."  Cent  Diet,  tit  "Approve." 
The  constitution  does  not  define  the  extent  to 
which  they  must  go  in  the  investigation  of  the 
action  of  the  board,  nor  does  it  require  that 
they  must  act  together  or  state  any  reason  for 
their  actions.  Yet  from  the  verj'  fact  that 
their  approval  is  indispensable,  under  the  con- 
stitution, the  conclusion  is  Irresistible  that 
their  action  Is  designed  to  be  a  check  upon  the 
action  of  the  board.  This  is  the  implication 
from  the  terms  used  and  the  rule  of  construc- 
tion that  every  word  of  the  Instrument  should 
be  rendered  operative.  State  v.  Hogan,  su- 
pra. If  this  be  true.  In  the  discharge  of  their 
duty  they  must  use  their  Judgment  and  discre- 
tion as  to  all  matters  into  which  the  board 
could  or  should  inquire.  This  includes  not 
only  the  pecuniary  responsibility  of  the  bid- 
der, but  Ills  Judgment  skill,  ability,  capacity, 
and  integrity  as  well.  State  v.  Rlckards,  su- 
pra. The  governor  having  a  general  knowl- 
edge of  the  affairs  of  the  state,  and  presump- 
tively fitted  by  his  superior  qualifications  to 
pass  Judgment  upon  the  action  of  tlie  boai-d. 
It  was  thought  proper  by  the  constitutional 
convention  that  he  should  give  the  taxpayers 
the  benefit  of  his  Judgment  and  discretion. 
The  treasurer  being  in  a  position  In  which  be 
is  presumed  to  be  especially  informed  as  to 
the  condition  of  the  state's  finances,  it  was 
thought  proper  to  require  the  exercise  of  his 
Judgment  and  discretion  also.  The  ultimate 
purpose  was,  by  this  system  of  counterchecks, 
to  secure  economy  and  prevent  favoritism. 
It  Is  not  for  us  to  say  whether  the  provision 
is  a  wise  one  or  not  These  officers,  acting 
within  the  sphere  of  fbeir  constitutional  du- 
ties, are  accoimtable,  under  their  oaths,  to  the 
people  only.  Just  as  are  the  individual  mem- 
bers of  this  court  and  it  Is  no  part  of  our  du- 
ty to  Inquire  into  their  motives  In  withholding 
their  approval  from  the  contract  let  by  the 
board  to  the  relator.  If  they  have  acted  arbi- 
trarily, if  they  have  chosen  to  pervert  the 
functions  of  their  high  offices  to  vile,  partisan 
uses,  or  to  the  purposes  of  favoritism,  as  is 
suggested  by  the  allegations  in  the  affidavit 
we  have  no  power  to  restore  their  consciences, 
arid  bring  them  to  a  sense  of  their  duty.  The 
forum  in  which  they  are  to  be  Judged  is  the 
minds  and  consciences  of  the  people,  whose 
servants  they  are,  and  who  alone  can  hold 
them  responsible  for  the  manner  in  which 
they  perform  their  duties.  It  boots  nothing 
that  the  board  has  let  the  contract  to  some 
other  person,  as  counsel  for  respondents  say. 
If  such  be  the  case,  we  have  nothing  to  do 
with  such  action  here.  It  may  have  lieen 
lawfully  or  unlawfully  done.  However  tills 
may  be,  the  fact  cannot  be  allowed  to  influ- 
ence the  Judgment  of  the  court  In  this  case. 
We  are  of  the  opinion  that  the  motion  to 
quash  the  writ  nisi  Is  well  made.  Motion  to 
quash  sustained,  and  the  petition  dismissed. 

HUNT  and  PIGOTT,  JJ.,  concur. 
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BEYKOLDS  t.  FITZPATRICK,  Sheriff,  et  al. 

(Supreme  Court  of  Montana.     June  12,  1899.) 

CHATTEL     MORTGAGE— AFFIDAVIT     OF     GOOD 
FAITH— VERBAL,   MORTGAGE  BETWEEN   PAR- 
TlEa-CONVERSION— PLEADING— DEMAND. 

1.  A  statement,  signed  by  all  the  parties  to  a 
chattel  mortgage,  but  the  jurat  of  which  does 
not  bear  the  signature  or  seal  of  the  officer  be- 
fore whom  it  was  sworn  to,  is  not  a  sufficient 
compliance  with  Civ.  Code,  §  38G1,  providing 
that  Chattel  mortgages  shall  be  void  unless  ac- 
companied by  an  affidavit  of  all  the  parties  there- 
to, or  their  agents  or  attorneys  in  fact,  stating 
that  the  mortgage  was  made  in  good  faith,  and 
without  any  design  to  hinder,  delay,  or  defraud 
creditors. 

2.  A  verbal  mortgage  of  chattels  is  as  binding 
between  the  parties  thereto  as  it  would  be  if  ex- 
pressed in  writing. 

3.  R.  sold  personal  property  to  C.  and  took  a 
mortgage  for  the  purchase  price.  After  C.  had 
paid  a  part  of  the  purchase  price,  he,  with  the 
consent  of  R.,  sold  Iiis  interest  in  the  property 
to  H.,  who  agreed  to  pay  R.  the  balance  of  the 
price  agreed  by  0.  to  be  paid  to  R.  Held,  that 
It  was  not  necessary  that  R.  should  have  pos- 
session to  convey  title  to  H. 

4.  A  mortgagee  can  maintain  an  action  of  con- 
version against  one  who  talces  the  mortgaged 
property  from  his  mortgagor  after  default  in  the 
conditions  of  the  mortgage,  where  the  mortgage 
provides  that  the  mortgagee  shall  be  entitled  to 
possession  on  default  In  the  conditions  of  the 
mortgage. 

5.  In  an  action  for  conversion  it  appeared  that 
plaintiff  sold  certain  personal  property,  and  took 
a  mortgage  to  secure  payment,  and,  after  the 
mortgagors  had  paid  a  part  of  the  price,  they, 
with  the  consent  of  the  mortgagee,  sold  their 
interest  to  another,  who  orally  agreed  to  pay 
the  mortgagee  the  balance  due,  and  accept  the 
property  subject  to  the  terms  of  the  mortgage. 
The  mortgage  was  void  as  to  creditors  of  the 
mortgagor,  because  not  accompanied  by  an  af- 
fidavit of  good  faith.  The  property  was  deliver- 
ed by  the  mortgagors  to  the  second  purchasers, 
and  it  was  thereafter  levied  uix)n  by  defendants 
in  a  suit  by  creditors  of  the  fonner.  The  mort- 
gage, by  its  terms,  provided  that  the  mortgagee 
should  be  entitled  to  the  immediate  possession  of 
the  property  if  attached  by  creditors  of  the  mort- 
gagor. flcM,  that  it  was  error  to  grant  defend- 
ant a  nonsuit  on  the  ground  that  plaintiff  had  no 
title  or  right  to  possession  which  would  support 
conversion. 

6.  A  complaint  in  an  action  for  conversion, 
which  avers  that  plaintiff  is  the  owner  of  the 
property  described,  states  its  value,  and  the  acts 
of  defendant  which  deprive  him  thereof,  and 
asks  damages,  is  sufficient,  and  need  not  aver 
that  defendant  did  any  wrong. 

7.  In  an  action  for  the  conversion,  where  the 
taking  is  wrougful,  it  is  not  necessary  to  allege 
a  demand  before  the  commencement  of  the  ac- 
tion. 

Appeal  from  district  court.  Deer  Lodge  cotin- 
ty;  Theo.  Brantly,  Judge. 

Action  by  J.  B.  Reynolds  against  John  Fltz- 
patrick  and  another,  as  sheriff  and  deputy 
sheriff.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appealed.    Reversed. 

H.  R.  Whltehill,  for  appellant  W.  H.  Tup- 
pet,  for  respondents. 

HUNT,  J.  This  action  Is  for  damages  for 
the  conversion  of  certain  personal  property 
by  the  defendants  as  sheriff  and  deputy  sher- 
iff of  Deer   Lodge   county.    Plaintiff   stated 


his  cause  of  action  In  two  counts.  In  the 
first,  after  alleging  the  official  capacities  of 
the  defendants,  he  set  up  that  on  August  23, 
1895,  Maddux  and  Clark  executed  their  prom- 
issory note  to  plaintiff,  wherein  they  promised 
to  pay  to  him  or  order  $1,300,  with  interest, 
and  that  on  the  same  day,  to  secure  the  pay- 
ment of  the  note,  they  executed  and  delivered 
to  plaintiff  a  chattel  mortgage  upon  certain 
saloon  property.  It  Is  alleged  that  Maddux 
and  Clark  did  not  pay  the  note,  and  that  on 
December  2,  1895,  the  defendants,  under  and 
by  virtue  of  certain  writs  of  attachment  Is- 
sued out  of  a  Justice's  court  in  actions  against 
Maddux  and  Clark,  attached  and  took  Into 
their  possession  the  personal  property  describ- 
ed in  the  chattel  mortgage,  and  that  the  de- 
fendants did  not  pay  or  tender  to  plaintiff  the 
amount  of  bis  mortgage  debt,  with  Interest, 
or  any  part  thereof,  or  deposit  the  amount 
thereof  with  the  treasurer  of  the  county,  be- 
fore they  attached.  Plaintiff  pleaded  a  de- 
mand and  refusal  of  payment,  and  asked  judg- 
ment for  $1,300,  the  value  of  the'  property. 
For  a  second  cause  of  action,  after  referring 
to  the  facts  set  out  in  his  first  cause,  and 
making  them  part  of  the  second  cause  of  ac- 
tion, plaintiff  alleged  that  It  was  provided  by 
the  terms  of  the  chattel  mortgage  referred  to 
that  In  case  of  default  of  payment  of  the 
principal  or  Interest,  as  provided  in  the  prom- 
issory note  of  Maddux  and  Clark,  plalntltf 
was  empowered  and  authorhsed  to  sell  all  Of 
the  goods  and  chattels  described  In  the  said 
chattel  mortgage  in  the  manner  prescribed 
by  law;  that,  by  the  terms  of  the  promissory 
note,  $100,  with  Interest,  was  agreed  to  be 
paid  by  Maddux  and  Clark  to  plaintiff  on 
December  1,  1^5,  but  that  the  said  sum  was 
never  paid;  that  it  was  also  expressly  pro- 
vided by  the  terms  of  the  mortgage  that,  if 
default  was  made  In  the  payment  of  the 
principal  or  Interest,  as  provided  in  the  said 
note,  or  if,  prior  to  maturity  of  the  said  prom- 
issory note,  the  property  described  In  the 
said  mortgage,  or  any  part  thereof,  should 
be  attached,  seized,  or  levied  upon  by  or  at 
the  Instance  of  any  creditor  or  creditors  of 
Maddux  and  Clark,  then,  and  In  such  event, 
or  in  either  of  such  events,  Reynolds,  the 
mortgagee,  should  have  the  right  to  tnunedl- 
ate  possession  of  said  goods  and  chattels,  and 
of  the  whole  and  every  part  thereof.  The 
complaint  further  alleged  that  on  December 
2,  1895,  the  property  described  In  the  mort- 
gage was  attached,  levied  upon,  and  seized 
by  the  defendants  at  the  Instance  of  Collins 
&  Co.,  creditors  of  Maddux  and  Clark,  the 
mortgagors,  and  that,  by  reason  of  said  prop- 
erty having  been  attached,  levied  upon,  and 
seized  by  the  defendants  as  aforesaid,  plahi- 
tiff  became  and  was  at  the  time  of  the  attach- 
ment, levy,  and  seizure  entitled  to  the  Im- 
mediate possession  of  the  property  Included 
In  the  mortgage;  that  at  the  time  of  snld 
levy,  attachment,  and  seizure  plaintiff  was  the 
owner,  in  possession  of,  and  entitled  to  the 
possession  of,  the  said  goods  and  chattels, 
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and  that  before  the  commcucemeat  of  the 
suit  he  demanded  of  defendants  possession  of 
said  goods  and  chattels.  He  then  alleged 
that  "by  reason  of  the  pretailses,  and  the  de- 
fendants having  obtained  possession  of  said 
goods  and  chattels  in  the  manner  afore^ld, 
said  defendants  wrongfully  converted  and  dis- 
{Msed  of  to  their  own  use  the  property  herein- 
before described,  to  the  damage  of  plaintiff 
In  the  sum  of  $1,300."  Judgment  was  asked 
against  defendants,  and  each  of  them,  for 
$1,300,  with  hiterest  from  December  2,  1895. 
The  defendants,  by  answer,  admitted  the  sei- 
zure and  the  sale  of  the  property,  but  denied 
plaintiff's  ownership,  and  denied  the  facts  re- 
lating to  the  alleged  conversion,  and  Justified 
their  action  under  the  proceedings  had  in  the 
Justice's  court  on  the  ground  that  the  mortgage 
was  void  as  to  the  creditors  of  the  mortgagors, 
because  of  certain  defects  in  the  afBdavit  of 
good  faith  required  under  the  statute.  Plain- 
tiff, by  replication,  admitted  that  the  proceed- 
ings were  bad  In  the  Justice's  court  under 
which  the  vrrlts  were  issued,  whereby  the  de- 
fendants seized  the  property,  but  alleged  that 
the  Judgments  were  void,  and  of  no  eflfect,  be- 
cause the  complaints  therein  did  not  state 
facts  sufficient  to  constitute  causes  of  action, 
and  that  the  Justice  bad  no  Jurisdiction  of 
the  persons  of  the  defendants  or  of  the  sub- 
ject-matter of  the  actions  referred  to. 

Upon  these  Issues  the  case  went  to  trial 
before  the  court  and  a  jury.  Plaintiff  offered 
the  chattel  mortgage  in  evidence.  Defend- 
ants objected  upon  the  grounds  that  the  af- 
fidavit required  by  the  statute  (section  3SG1, 
Civ.  Code),  was  lacking.  An  Inspection  of 
the  mortgage  discloses  that  the  purported  af- 
fidavit reads  as  follows:  > 

"Geo.  M.  Clark,  S.  H.  Maddux,  and  J.  B. 
Reynolds,  the  parties  to  the  foregoing  chat- 
tel mortgage,  being  severally  duly  sworn, 
each  for  himself  says  that  the  said  chattel 
mortgage  is  made  In  good  faith  to  secure  the 
amount  named  therein,  and  without  any  de- 
sign to  binder  or  delay  the  creditors  of  the 
said  mortgagors.  [Signed]  S.  H.  Maddux. 
Geo.  M.  Clark.    J.  B.  Reynolds. 

"Subscribed  and  sworn  to  before  me  this, 

the  23d  day  of  August,  A.  D.  1893.    , 

Notary  Public  In  and  for  Deer  Lodge  Comi- 
ty."- 

The  particular  objections  of  the  defendants 
were  that  the  words  "or  defraud"  were  left 
out  of  the  purported  affidavit  after  the  words 
"hinder  or  delay,"  and,  furthermore,  that 
there  appeared  no  signature  of  any  officer  to 
the  Jurat.  The  plaintiflE  offered  to  prove  by 
the  notary  before  whom  the  acknowledgment 
was  taken  that  the  affidavit  was  in  fact  sworn 
to  by  the  mortgagors,  Maddux  and  Clark,  and 
the  mortgagee,  Reynolds,  but  that  he  omitted 
to  sign  his  name.  The  court  would  not  allow 
this  proof  to  be  Introduced,  and  held  that 
under  the  first  cause  of  action  the  mortgage 
was  Inadmissible,  because  it  was  void— First, 
for  lack  of  an  affidavit;   and,  secondly,  be- 


cause the  words  "or  defraud"  were  left  out; 
but  ruled  that  the  mortgage  was  admissible 
under  the  second  cause  of  action,  provided 
the  plaintiff  would  follow  its  introduction  by 
showing  that  he  was  in  possession  of  the 
property  at  the  time  of  the  levy.  The  mort- 
gage, which  In  its  body  is  In  the  common 
form  of  statutory  chattel  mortgages,  was 
made  to  secure  the  payment  of  the  promis- 
sory note  of  Maddux  and  Clark  to  Reynolds 
for  $1,300,  payable  as  follows:  $100  was  to 
be  paid  on  October  1,  1895,  and  $100  on  the 
first  of  each  and  every  month  thereafter  un- 
til paid,  with  interest  at  the  rate  of  1  per 
cent  per  month  from  date  until  paid.  The 
mortgagors  had  the  right  to  remain  in  pos- 
session and  to  use  the  property  until  de- 
fault, provided.  If  default  occurred  In  the 
payment  of  the  principal  or  interest  or  If, 
prior  to  the  maturity  of  the  indebtedness, 
the  property  should  be  attached,  seized,  or 
levied  upon  at  the  Instance  of  any  creditor 
of  the  mortgagors,  the  mortgagee  should 
have  the  right  to  the  Immediate  possession  of 
the  property,  and  should  have  the  right  At 
his  option,  to  take  and  recover  such  prop- 
erty from  any  person  or  persons  having  or 
claiming  the  same.  Plaintiff,  Reynolds,  tes- 
tified that  Clark  and  Maddux  bought  the 
property  from  him,  and  gave  him  a  mortgage 
to  secure  a  note  for  $1,300,  payable  as  here- 
tofore set  forth;  that  they  paid  $100  at  the  end 
of  the  first  month,  and  $100  on  November 
1st;  that  about  December  2d  he  asked  Clark, 
who  had  succeeded  Maddux  and  Clark,  for 
$50,  the  amount  due  on  the  note  on  December 
1st  not  having  been  paid  as  required  by  the 
agreement;  that  Clark  paid  the  $50  to  plain- 
tiff, which  left  a  balance  of  $50  due  and  un- 
paid for  December.  One  Hall  met  plaintiff 
about  that  time,  and  told  him  he  was  talking 
of  buying  Clark  out  Plaintiff  assented  to  a 
sale  by  Clark  to  Hall,  and  says  he  agreed 
with  Hall  that  Hall  might  buy  the  property, 
and  own  It  when  he  paid  him  (Reynolds)  $1,- 
300  at  $100  a  month.  Hall  then  went  to  take 
possession.  On  cross-examination  Reynolds 
said  that  the  property  bad  been  transferred 
by  Clark  to  Hall  without  there  ever  having 
been  a  delivery  of  possession  to  him  (plain- 
tiff) by  Maddux  and  Clark;  that  is,  that  it 
was  transferred  directly  by  Clark  to  Hall, 
with  Reynold's  consent  He  said  that  he  no- 
tified the  attaching  creditors  that  the  chat- 
tels seized  were  his  property  until  he  got  his 
pay,  and  that  he  had  a  mortgage  on  the  prop- 
erty, under  which  be  claimed  the  property  un- 
til it  was  paid  for;  that  he  referred  to  the 
mortgage  of  Maddux  and  Clark,  and  that  he 
had  had  a  like  agreement  between  himself 
and  Maddux.  John  A.  Hall  testified  that  on 
the  2d  day  of  December,  and  before  the  levy 
by  the  defendants,  he  bought  Clark  out  and 
paid  him  for  his  interest  in  the  property, 
took  possession  and  was  In  the  actual  posses- 
sion of  the  property  at  the  time  of  the  levy 
by  the  defendants;    that  he  had  seen  the 
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plaintiff  a  few  days  before  his  purchase  from 
Clark,  and  asked  him  bow  much  was  due 
on  the  mortgage  from  Claiic  and  Maddux  to 
him,  and  then  told  plaintiff  that  be  was  ne- 
gotiating with  Clark  to  buy  him  out.  Wit- 
ness stated  that  Reynolds  told  bim  to  go 
ahead;  that  he  would  rather  that  witness  had 
the  property  than  Clark;  that  thereafter 
witness  bought  Clark  out,  and  agreed  with 
Reynolds  to  pay  him  (Reynolds)  the  balance 
on  the  mortgage,  and  that  he  then  took  pos- 
session of  the  property.  "I  was  to  pay  Reyn- 
olds for  the  property,"  said  Hall,  "and  when 
I  got  it  paid  for  it  was  mine.  It  was  Just 
the  same  as  though  I  owned  it,  only  tliere 
was  a  mortgage.  Reynolds  bold  the  mort- 
gage, and  Reynolds  could  take  it  away  from 
me  at  any  time  I  defaulted  in  the  payment 
♦  •  •  I  agreed  to  pay  Mr.  Reynolds  for 
the  property  just  on  the  terms  that  were  in 
the  mortgage.  I  took  their  (Clark's  and  Mad- 
dux's) statement  for  that.  I  never  saw  the 
agreement.  I  took  their  statement  for  the 
amount  that  was  due  on  the  mortgage. 
Reynolds  told  me  how  much  had  been  paid 
on  the  mortgage,— $250  I  believe.  There  was 
$50  lacking.  Clark  told  me  that.  He  said  he 
ought  to  have  paid  Reynolds  ?100,  but  he 
liad  'only  paid  him  $50.  That  was  on  the 
1st  of  December.  I  sent  over  to  Reynolds' 
house  that  day.  •  *  •  I  wanted  to  pay 
him  that  other  $50,  •  *  •  but  he  was 
not  at  home.  •  *  ♦  At  the  time  of  the  at- 
tachment Maddux  and  Clark  did  not  bare  any 
Interest  whatever  in  this  property.  When  I 
paid  Reynolds  for  it,  I  owned  it  just  the  same 
as  Clark  would  have  done  If  he  had  paid 
Reynolds.  That  Is  all  there  was  of  it.  I 
took  bis  place  In  the  mortgage,  and  bought 
the  stock  that  be  bad  on  hand,  and  paid  bim 
for  It,  and  I  agreed  to  pay  Mr.  Reynolds  the 
amount  that  Mr.  Clark  had  agreed  to  pay 
him,  and  It  was  with  that  understanding  that 
I  to<&  possession  of  the  property."  Witness 
said  that  he  was  in  possession  at  the  time 
the  sheriff  made  the  levy,  and  that  be  told 
the  sheriff  at  the  time  that  the  property  was 
mortgaged,  and  that  he  could  not  attach  it, 
because  it  belonged  to  witness.  On  cross-ex- 
amination witness  said  that  be  claimed  to 
be  the  sole  owner  of  the  property  at  the  time 
of  the  attachment;  that  tie  bought  the  prop- 
erty subject  to  the  mortgage  by  Maddux  and 
Clark  to  Reynolds,  and  was  to  pay  off  the 
mortgage.  On  redirect  examination  witness 
said  that  he  had  received  a  bill  of  sale  from 
Clark.  This  bill  of  sale  was  introduced  In 
evidence.  It  recited  that  Clark  had  sold  and 
delivered  to  John  A.  Hall  his  right,  title,  and 
Interest  in  and  to  the  saloon  business  and 
property  for  the  sum  of  $250.  No  date  ap- 
pears on  the  bill  of  sale.  The  foregoing  was 
the  principal  testimony  in  the  case.  Plaintiff 
then  rested,  whereupon  the  defendants  mov- 
ed the  court  for  a  nonsuit,  because  there  was 
no  evidence  to  show  that  plaintiff  was  at  any 
time  after  the  execution  of  the  mortgage  In 


the  possession  or  the  owner  of  the  property 
mentioned  in  the  complaint,  and  that  It  was 
not  in  the  possession  of  the  plaintiff  at  tbe 
time  it  was  levied  upon  by  the  sheriff,  and 
because  there  was  no  evidence  to  show  that 
the  plaintiff  was  the  owner  of  the  property. 
The  court  sustained  the  motion.  Judgment 
was  entered  for  defendants  for  their  costs. 
Plaintiff  appeals  from  tbe  judgment 

1.  The  exclusion  of  tbe  mortgage  under 
plaintiff's  first  cause  of  action  was  correct 
As  against  creditors  of  the  original  mortga- 
gors, Clark  and  Maddux,  it  was  wholly  void, 
because  it  was  not  accompanied  by  any  affi- 
davit at  all  of  all  the  parties  thereto,  or  of 
their  agents  or  attorneys  in  fact,  that  the 
mortgage  was  made  in  good  faith  to  secure 
the  amount  named  therein,  and  without  any 
design  to  hinder,  delay,  or  defraud  creditors. 
Section  3861,  Civ.  Code.  An  affidavit  is  de- 
fined to  be  "a  written  declaration  under  oath, 
made  without  notice  to  the  adverse  party." 
Section  3321,  Code  Civ.  Proc.  By  this  defini- 
tion an  affidavit  is  not  only  a  written  declara- 
tion, but  It  must  be  made  under  oath.  If  ei- 
ther requirement  Is  lacking,  It  is  incomplete; 
and,  unless  amendment  be  allowed,— as  it 
may,  perhaps,  in  attachment  or  other  pro- 
ceedings, where  tbe  purpose  of  the  affidavit 
is  not  to  impart  notice,— the  defect  Is  general- 
ly fatal  to  tbe  affidavit  Tbe  authenticity  of 
tbe  fact  that  the  declaration  has  been  made 
under  oath  is  evidenced  by  the  signature  of  an 
official  authorized  to  administer  oaths  to  the 
jurat.  Without  such  authentication,  how- 
ever, tbe  mere  signed  declaration  of  the  par- 
ties Is  entirely  Ineffective  to  constitute  a  valid 
affidavit  of  good  faith  accompanying  the  mort- 
gage. Alford  V.  McCormac.  90  N.  C.  151; 
Westerfield  v.  Bried,  2C  N.  J.  Eq.  357.  The 
specific  provisions  of  the  statute  concerning 
the  affidavit  of  good  faith  necessary  to  a  chat- 
tel mortgage  are  so  plain  tba:t  it  becomes  our 
duty  to  hold  they  must  be  complied  with,  or 
the  mortgage  will  be  void.  The  statute  and 
decisions  of  this  court,  as  well  as  principle, 
demand  a  strict  construction  of  the  law  which 
makes  a  mortgage  of  personal  property  void 
against  creditors  of  tbe  mortgagor  imless  it 
provide  that  the  property  remain  in  the  pos- 
session of  the  mortgagor,  and  be  accompanied 
by  an  affidavit  that  tbe  same  is  made  in  good 
faith,  and  without  any  design  to  binder,  de- 
lay, or  defraud  creditors,  and  unless  it  is  ac- 
knowledged and  filed  as  provided  by  law. 
Baker  v.  Power,  7  Mont  326,  16  Pac.  589; 
Marcum  v.  Coleman,  10  Mont  73,  24  Pac.  701. 
The  mortgage  under  consideration  had  no  sig- 
nature or  seal  to  the  jurat  It  therefore  ap- 
peared to  have  no  affidavit  accompanying  it 
and,  although  filed  in  this  condition,  such  fil- 
ing could  not  supply  the  omission  to  comply 
with  a  material  provision  of  the  statute. 
Creditors  going  to  the  files  and  records  of  a 
county,  and  finding  a  mortgage  like  the  one 
imder  examination,  would  at  once  conclude 
that  no  oath  had  been  administered  to  the 
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parties;  hence  that  the  mortgage  was  not  such 
as  the  law  required.  On  principle,  therefore, 
this  mortgage  cannot  be  held  valid  as  against 
bona  fide  creditors,  without  Ignoring  the  stat- 
ute, and  it  was  properly  excluded. 

In  mU  V.  Oilman,  39  N.  H.  88,  the  court 
expressed  Its  opinion  upon  a  chattel  mortgage 
which  failed  to  contain  a  certificate  of  any 
oath  signed  by  a  Justice,  as  was  required  by 
the  statute  of  the  state.  The  mortgage  was 
held  invalid  against  a  bona  fide  creditor  who 
attached  the  property,  the  court  saying:  "It 
appears  to  us  that  to  hold  this  to  be  a  good 
mortgage  as  against  tlic  defendant,  who 
stands  In  the  position  of  a  bona  fide  creditor 
of  the  mortgagor,  would  be  to  evade,  if  not, 
indeed,  to  override,  a  material  provision  of 
the  statute.  If  this  requirement  can  be  dis- 
pensed with  without  affecting  the  validity  of 
the  mortgage,  then  may  others  also.  Suppose 
the  parties  should  take  the  oath,  but  through 
inadvertence  neglect  to  sign  it;  or  suppose 
the  affidavit  should  be  made  upon  a  paper  dis- 
tinct from  the  mortgage,  and,  by  some  mis- 
chance, not  be  attached  to  It,  and  the  mort- 
gages, with  these  defects,  be  recorded,  are  we 
to  hold  them  good  against  creditors?  Other 
suppositions  could  be  made  by  which  other 
requirements  might  be  neglected,  and,  by  fol- 
lowing the  principle  oat,  we  might,  perhaps, 
find  ourselves  back  to  the  common-law  mort- 
gage. To  carry  ont  the  intention  of  the  legis- 
lature, we  think  that  all  the  material  require- 
utents  of  the  statute  must  be  complied  with; 
that  the  certificate  of  the  justice  who  adminis- 
tered the  oath  is  a  matter  material  to  be  made 
and  recorded;  and  that,  inasmuch  as  It  was 
not  done  in  the  present  instance,  the  mortgage 
was  invalid  as  to  the  creditor."'  The  affirm- 
ance of  the  ruling  of  the  learned  Judge  exclud- 
ing the  mortgage  for  the  lack  of  a  proper  Jurat 
renders  it  unnecessary  to  decide  whether  or 
not  the  omUslon  of  the  words  "or  defraud" 
from  the  aflidavit  was  fatal  to  the  validity  of 
the  mortgage.  We  pass  that  point,  observ- 
ing, however,  that  the  statute  seems  to  have 
intended  a  separate  significance  to  be  attached 
to  the  several  words  "hinder,"  "delay,"  and 
"defraud,"  and  that  each  is  required. 

2.  Advancing  next  to  the  ruling  whereby 
defendants'  motion  for  a  nonsuit  was  grant- 
ed, we  must  define  the  attitudes  of  the 'par- 
ties as  disclosed  by  the  evidence,  for  by  doing 
90  the  case  resolves  Itself  into  one  of  com- 
parative simplicity.  The  testimony  of  Reyn- 
olds, the  plaintiff,  is  somewhat  mixed,  im- 
pressing as  as  honest,  but  given  under  some 
apprehension,  lest  the  legal  results  of  his 
statements  in  respect  to  his  exact  position 
towards  Hall  and  defendants  might  deprive 
him  of  the  value  of  the  property  he  once  sold 
to  Maddux  and  Clark,  and  for  which  he  had 
never  been  paid.  But,  when  considered  with 
Ball's  statements,  the  manifest  tendency  of 
the  evidence  was  to  prove  that  Reynolds  sold 
the  property  to  Clark  and  Maddux.  They 
then  mortgaged  back  to  Reynolds,  agreeing 


to  pay  $100  a  month  on  the  Ist  of  each 
month  until  the  debt  due  by  them  was  fully 
paid.  They  defaulted  in  the  December  pay- 
ment. Negotiations  were  then  pending  be- 
tween Clark  and  Hall  for  a  sale  by  Clark  of 
the  Clark  and  Maddux  Interest  to  Hall.  Hall, 
knowing  of  a  mortgage  to  Reynolds,  consult- 
ed Reynolds  l>efore  he  would  buy.  Reynolds 
agreed  to  a  sale  by  Clark  to  B&U.  Hall 
bought,  and  it  is  inferable  that  when  Hall 
took  possession  by  purchase,  Reynolds  re- 
leased Clark  and  Maddux  from  all  further 
obligation  of  any  kind  to  him  under  the  mort- 
gage. Clark  was  then  out  entirely.  He  had 
sold  to  Hail  with  the  mortgagee's  consent 
and  from  the  time  of  his  delivery  to  Hall  nei- 
ther he  nor  Maddux  had  any  interest  in  the 
property.  All  this  occurred  before  the  cred- 
itors of  Clark  and  Maddux  attached,  and  In 
the  absence  of  fraud  the  sale  to  Hall  will  be 
upheld.  Hall,  who  had  bought  In  good  faith, 
had  full  possession  before  the  creditors  of 
his  vendor,  Clark,  seized  the  property.  So 
that,  under  the  circumstances  as  thus  far 
inquired  into,  third  persons  who  were  cred- 
itors of  Clark  and  Maddux  could  have  had  no 
Interest  in  the  property  at  ail  after  the  de- 
livery to  Hall.  Nor  can  we  discover  any  way 
by  which  the  sheriff  can  avoid  the  strengtli 
of  plaintiffs  case,  as  we  must  consider  It  on 
a  motion  for  a  nonsuit.  We  regard  the  con- 
tract between  Reynolds  and  Hall  as  an  agree- 
ment whereby  Hall  was  to  pay  Reynolds  ths 
same  price  for  the  property  that  Clark  and 
Maddux  were  to  have  paid  him,  less  the 
amount  of  their  payments;  and  it  appears 
that  to  secure  the  payment  of  the  said  sum 
he  simply  gave  a  verbal  mortgage  to  Reyn- 
olds by  which,  as  owner  of  the  property,  he 
granted  a  lien  upon  It  to  secure  the  payment 
of  the  sum  due,  upon  the  same  terms,  and 
subject  to  the  same  conditions  that  had  form- 
ed part  of  the  mortgage  contract  between 
Clark  and  Maddux  and  Reynolds.  He  had  a 
right  to  make  such  an  agreement,  and  the 
mortgage  will  be  as  binding  and  effectual  be- 
tween him  and  Reynolds  as  though  the  con- 
tract had  been  reduced  to  writing.  Cobbey. 
Chat.  Mortg.  $  14.  The  unfulfilled  terms  of 
the  written  mortgage  were  the  terms  of  the 
new  mortgage.  It  was  a  novation,  whereby 
nil  three  of  the  parties  entered  into  the  agree- 
ment, and  the  liability  of  Clark  to  Reynolds 
was  extinguished  upon  a  promise  evidenced 
by  the  conduct  and  agreements  of  each  as  a 
consideration  for  the  promise  of  the  others. 
Clark,  Cont  p.  613.  Possession  in  Reynolds 
was  not  necessary  to  convey  title  to  Hall. 
Stafford  v.  Whltcomb,  8  Allen,  618.  Hall,  as 
mortgagor,  was  lawfully  in  possession  by  the 
transfer  from  Clark  witli  the  mortgagee's 
consent.  His  title  was  therefore  good.  The 
subsequent  interference  with  Hall's  posses- 
sion by  the  creditors  of  those  who  had  there- 
tofore sold  out  to  Hall,  being  unwarranted, 
gave  to  Reynolds,  as  mortgagee,  a  right  to  the 
possession  of  the  property,  and  to  retake  the 
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same  at  once  under  tbe  provisions  of  Hall's 
verbal  mortgage,  for  It  was  a  claim  and 
seizure  by  persons  not  parties  to  tbe  contract 
between  Qall  and  Reynolds.  Reynolds, 
therefore,  could  maintain  conversion  against 
the  defendants.  Tuttle  v.  Hardenberg,  15 
Mont.  219,  38  Pac.  1070;  Swenson  v.  Kleln- 
schmidt,  10  Mont.  473,  26  Pac.  198;  Jonea, 
Chat.  Mortg.  §  445.  We  do  not  believe  there 
was  a  conditional  sale  to  Hall.  There  is  some 
testimony  to  the  effect  that  there  was,  but  the 
evidence  goes  to  prove  a  mortgage  by  writ- 
ing from  Clark  and  Maddux  to  Reynolds,  and 
by  word  from  Hall  to  Reynolds.  Suppose, 
though,  the  agreement  between  Reynolds  and 
Hall  was  one  of  conditional  sale  by  Reynolds 
to  Hall,  still  the  evidence  did  not  authorize  a 
nonsuit,  inasmuch  as  the  creditors  of  Clark 
and  Maddux  had  no  right  to  complain,  he- 
cause  the  sale  was  honestly  made  and  con- 
summated before  their  attachments  were  lev- 
ied. Our  conclusion  upon  this  branch  of  tbe 
case  is  that  the  court  ought  not  to  have  sus- 
tained the  motion  for  a  nonsuit,  and  that  for 
error  in  having  granted  the  motion,  the  Judg- 
ment must  be  reversed. 

Defendants'  counsel  says,  In  his  brief,  that 
there  is  no  allegation  in  plaintiff's  complaint 
that  "in  this  attachment  and  seizure  the  de- 
fendants did  any  wrong  whatever."  In  con- 
version plaintiff  need  go  no  further  in  his 
complaint  than  to  state  his  title  to  the  prop- 
erty converted,  or  his  right  of  possession,  a 
description  of  tbe  property,  and  a  statement 
of  its  value,  the  acts  of  the  defendant  which 
deprived  plaintiff  of  his  property,  and  a  de- 
mand for  judgment  for  the  damages  sustain- 
ed. "The  mode  of  alleging  the  act  of  conver- 
sion must  depend  upon  the  facts  of  the  case. 
It  is  not  necessary  for  the  plaintiff  to  'allege 
the  details  from  which  his  title,  or  possession, 
or  the  conversion  by  the  defendant  would  fol- 
low as  their  legal  effect.  Instead  of  giving  a 
narrative  of  all  the  acts  performed  by  the 
defendant  in  order  to  accomplish  a  conver- 
sion, it  is  permissible  for  the  pleader  to  allege 
generally  that  the  defendant  converted  the 
property  to  his  own  use.  A  fuller  statement 
of  the  fact  may  be  preferable,  but  excessive 
particularity  is  not  required  in  the  statement 
of  the  manner  in  w.liich  a  wrong  was  com- 
mitted, as  the  defendant  is  presumptively  bet- 
ter Informed  of  the  facts  than  the  adverse 
party,  and  the  general  rule  of  pleading  ap- 
plies that  less  particularity'  is  required  where 
the  facta  lie  more  in  the  knowledge  of  the 
opposite  party  than  of  the  party  pleading." 
Baylies,  Code  PI.  p.  153.  In  Railroad  Co.  v. 
O'Donnell,  49  Ohio  St.  480,  32  N.  E.  476,  the 
court  said:  "The  ultimate  fact  to  be  pleaded 
is  the  conversion,  and  in  actions  of  that  na- 
ture a  petition  with  proper  allegations  of  the 
plaintiffs  ownership  of  the  property  and  of 
its  value,  and  which  avers  that  the  d3fendant 
converted  it  to  his  own  use,  states  a  cause  of 
action."  Tested  by  these  rules,  plaintifTs 
complaint  clearly  stated  a  cause  of  action. 


3.  Defendants  refer  to  the  lack  of  proof  of 
a  demand.'  A  demand  was  not  necessary. 
Eddy  V.  Kenney,  5  Mont  502,  6  Pac.  342. 
Judgment  reversed.    Reversed. 


PIGOTT,   J.,   concurs, 
disqualified. 


BRAXTLY,   C.   Jh 


(124  Cal.  591) 
CULL  T.  SAN  FRANCISCO  &  FRESNO 
LAND  CO.    (S.  F,  1,107.) 

(Supreme  Court  of  California.     June  1,  1899.) 

PLBADINO— BREACH  OP  CONTRACT— VALUE  OF 
SERVICES. 
A  plaintiff  cannot  recover  under  a  complaint 
which  alleges  that  defendant  employed  him  to  do 
certain  worl^,  the  alleged  value  of  which  he  seeks 
to  recover,  where  the  evidence  shows  that  the 
work  was  done  by  him  pursuant  to  an  agreement 
to  farm  defendant's  land  on  shares,  and  that  de- 
fendant, after  he  had  performed  the  work,  re- 
fused to  carry  out  the  agreement. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  coanty. 

Action  by  S.  T.  Cull  against  the  San  Fran- 
cisco &  Fresno  Land  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeal- 
ed.   Reversed. 

H.  H.  Welsh,  for  appellant  Geo.  B. 
Church  and  W.  D.  Tupper,  for  respondent. 

BRITT,  C.  Plaintiff  alleged  In  his  com- 
plaint that  defendant  employed  him  to  sum- 
mer fallow  certain  land,  between  400  and  SCO 
acres  in  area,  and  to  plow  and  sow  in  wheat 
another  parcel  of  80  acres;  both  tracts  being 
the  property  of  defendant.  He  prayed  Judg- 
ment for  the  alleged  value  of  such  senMcea. 
By  its  answer,  defendant  denied  that  {daln- 
tlff  did  any  of  said  work  under  its  employ- 
ment. 

As  nearly  as  we  can  ascertain  from  the  evi- 
dence in  the  record  the  following  facts  ap- 
peared at  the  trial,  without  conflict:  For 
several  years  next  prior  to  and  including  the 
cropping  season  of  1895-96  plaintiff  farmed, 
"on  shares,"  it  seems,  a  tract  of  some  2,000 
acres  of  land  owned  by  defendant,  which  in- 
cluded the  parcel  of  80  acres  last  mentioned 
in  the  complaint  In  February,  1806,  he  en- 
tered into  an  agreement  with  defendant 
whereby  he  undertook  to  summer  fallow  the 
400  acres  and  upward,  first  described  in  his 
complaint,  lying  outside  of  tbe  tract  he  had 
previously  farmed,  and  defendant  agreed  to 
advance  certain  cash  towards  paying  the 
wages  of  men  and  for  the  feed  of  teams  to  \ye 
engaged  In  the  work.  Other  conditions  of 
this  arrangement  were  stated  in  the  testi- 
mony of  plaintiff  himself  as  follows:  "I  waa 
to  do  the  summer  fallowing  for  my  own  bene- 
fit, and  they  [meaning  the  defendant]  were  to 
advance  me  the  money  to  do  that  summer  fal- 
lowing. I  was  to  give  them  one-flfth  of  the 
crop.  I  did  this  summer  fallowing  for  my 
own  benefit  and  with  the  expectation  of  re- 
ceiving my  pay  entirely  from  the  crop  [re- 
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ferrlng  to  the  crop  which  he  expected  to  plant 
on  the  fallowed  ground  in  the  fall  of  1S96]." 
He  farther  testified  that  he  accordingly  fal- 
lowed the  outside  land,  completing  the  work 
In  April  1896;  that  the  defendant  advanced 
for  the  expenses  thereof  certain  cash,  which 
subsequently  he  repaid;  that  the  plowing  and 
seeding  of  the  80-aere  parcel  was  done  by  him 
In  September,  1890,  "under  a  renting,  •  •  • 
IHTOTlding  I  farmed  the  land  and  planted  the 
seed,  I  was  to  receive  a  certain  part  of  the 
ttop,  »  •  •  three-fourths,  and  one-fourth 
would  be  the  property  of"  the  defendant.  It 
further  appeared  that  In  October  following 
plaintiff  and  defendant  had  some  dispute,  and 
in  consequence  plaintiff  declared  his  intention 
to  abandon  the  lands,  or  the  greater  part 
thereof,  be  had  previously  farmed,  but  re- 
fused to  surrender  possession,  esEcept  on  terms 
to  which  defendant  would  not  agree.  He 
claimed,  however,  the  right  to  retain  and  seed 
the  summer-fallowed  land  In  any  event.  De- 
fendant then  brought  an  action  against  him, 
and  in  December,  1896,  obtained  Judgment 
therein  for  possession  of  all  the  land,  indud- 
iDg  the  fallowing'of  the  previous  spring.  On 
January  12,  1897,  this  action  was  begun. 
Plaintiff  recovered  a  verdict  and  judgment, 
and  defendant  appeals. 

The  cause  of  action  alleged  In  the  C(nn- 
idaint  was  not  sustained  by  any  evidence. 
Allowing  that  the  action  brought  by  defend- 
ant to  recover  possession  of  all  the  land,  and 
the  judgment  obtained  In  that  case,  was  a 
violation  of  defendant's  agreement  relative 
to  the  summer  fallowing,  yet  what  was  the 
obligation  violated?    At  most,  only  a  contract 
for  the  cropping  of  land  on  shares  where  the 
owner  agreed  to  contribute  to  the  joint  ad- 
venture the  use  of  his  land.    There  is  no  ele- 
ment of  a  contract  of  employment  In  it.    De- 
fendant had  no  direction  of  the  time  or  the 
manner  or  the  means  of  doing  the  work,  it 
advanced  some  money  to  plaintiff  in  further- 
ance of  the  mutual  design,  but  this  Is  shown 
to  have  been  merely  a  loan,  and  is  a  false 
quantity  In  the  case.     It  was  not  defend- 
ant's crop— at  least  not  defendant's  crop  sole- 
ly—which was  to  be  grown  on  the  fallowed 
land.    In  plaintiff's   view,   he   fallowed   the 
ground  "for  his  own  benefit."    The  subsequent 
wrongrful  refusal  of  defendant  to  allow  him 
to  proceed  with  the  contract— if  there  was 
Buch  refusal— gave  him  the  right  to  recover 
the   value  of  the  contract  at  the  time  of 
breach,  which  might  have  been  more  or  less 
than  the  value  of  the  labor  he  had  performed. 
As  remarked  in  a  case  of  the  same  character, 
"If  the  plaintiff  was  not  a  servant  or  em- 
ploye of  the  defendant  by  the  terms  of  the 
contract,   he  does  not  become  such  by  the 
breach  thereof."    Bowers  v.  Graves  &  Vinton 
Co.,  8  S.  D.  385,  66  N.  W.  931.    To  somewhat 
similar  effect  is  Walls  v.  Preston,  25  Cal.  59. 
See,  also,  on  the  subject  of  damages,  Taylor 
V.  Bradley,  39  N.  Y.  129;   Dickinson  v.  Hart, 
142  N.  Y.  183,  36  N.  E.  801. 
PlaintlfTs  case  Is  in  no  better  position  as 


concerns  the  80  acres  which  he  plowed  ^d 
seeded,— perhaps  not  as  good.  He  seems  to 
have  done  this  work  for  his  own  purposes  ei- 
ther as  a  tenant  of  the  land  or  in  expectation 
of  renewing  bis  previous  tenancy,  and  after- 
wards declined  to  proceed  on  that  footing. 
Whether  this  declination  was  with  or  with- 
out sufficient  cause,  a  matter  which  cannot  be 
determined  from  the  record,  there  is  yet  no 
evidence  from  which  to  infer  a  contract  of 
employment  between  him  and  defendant  tot 
the  doing  of  the  work.  The  judgment  and 
order  denying  a  new  trial  should  be  reversed, 
with  leave  to  plaintiff  to  amend  his  com- 
plaint, should  he  be  80  advised. 

We  concur:    GRAY,  C;  COOPER,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der denying 'a  new  trial  are  reversed,  with 
leave  to  plaintiff  to  amend  his  complaint.  If 
be  be  so  advised. 


(124  Cal.  M2) 

NICHOLSON  T.  TARPEY  et  al.     (S.  F.  329.) 

(Supreme  Coiirt  of  California.     May  19,  1899.) 

REFORMATION  OF  INSTRUMENTS— LOST  DEEDS 

—PROOF  OF  CONTENTS— DECLARATIONS  OF 

GRANTOR— FRAUD— LIMITATIONS. 

1.  In  a  suit  for  specific  performance  of  a  land 
contract,  involving  the  reformation  of  the  de- 
scription in  a  lost  deed,  its  contents  cannot  be 
shown  by  declarations  of  the  grantor  made  after 
execntion,  as  to  what  land  be  had  conveyed. 

2.  A  grantee  sent  bis  wife  with  a  deed  to  a 
lawyer  to  examine  it  carefully,  and  ascertain 
what  land  was  described  in  it.  The  lawyer  tes- 
tified that  the  wife  showed  him  the  deed,  saying 
that  there  was  a  controversy  between  her  hus- 
band and  the  Krantor  as  to  certain  land,  and  the 
deed  contained  a  description  of  it,  and  that  they 
had  it  surveyed,  and  there  was  less  than  stated 
therein.  The  grantee  had  returned  the  land  to 
the  tax  assessor  according  to  the  survey.  Bdd, 
that  the  grantee  could  not  claim,  in  a  suit  to 
reform  the  deed  for  fraud,  that  he  did  not  learn 
that  the  deed  conveyed  less  land  than  stated 
therein  until  just  before  the  suit,  and  thus  avoid 
the  bar  of  limitations. 

3.  The  fact  that  one  seeking  to  enforce  spe- 
cific performance  of  a  land  contract  which  in- 
cluded more  land  than  was  conveyed  has  been  in 
continuous  possession  of  the  land  does  not  pre- 
vent the  bar  of  limitations. 

Department  1.  Appeal  from  superior  courts 
Monterey  county. 

Suit  by  Murdock  Nicholson  against  Wini- 
fred C.  Tarpey  and  others.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  defendants  appeal.    Reversed. 

D.  M.  Delmas,  for  appellants.  H.  V.  Mwe- 
honse  and  H.  D.  Tuttle,  for  respondent 


VAN  DYKE,  J.  This  is  the  third  appeal  of 
this  case.  The  undisputed  facts  are  these: 
In  1867,  Matthew  Tarpey  was  in  possession 
and  claimed  to  be  the  ovraer  of  the  Cameros 
rancho,  in  Monterey  county,  near  the  town 
of  Watsonville,  consisting  of  4,400  acres. 
Murdock  Nicholson  was  at  the  time  living  In 
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Sua  rrandsco.  In  May  or  June  of  that  year 
Nicholson  came  to  WatsonvlUe  with  a  view 
of  finding  and  buying  Bome  desirable  piece  of 
land.  After  some  negotiations,  an  under- 
Btandlng  waa  reached  between  the  parties, 
whereby  Nicholson  was  to  purchase  for  |1,- 
500  a  piece  of  the  rancbo,  which  both  parties 
assumed  to  contain  about  400  acres.  The  con- 
veyance was  to  be  executed  upon  completion 
of  the  payment  The  tract  lay  In  the  north- 
east corner  of  the  rancho,  fronting  on  the 
south  side  of  the  public  road  leading  from 
WatsonvlUe  to  San  Juan.  About  150  acres, 
more  or  less,  adjoining  the  road,  was  suscep- 
tible to  cultivation.  After  the  agreement  to 
purchase,  Nicholson  returned  to  San  Francis- 
co, leaving  the  land  purchased  In  charge  of 
Tarpey,  who  agreed  to  take  care  of  It  and 
see  to  the  payment  of  the  taxes.  Under  this 
arrangement,  Tarpey  for  four  years,  from 
18(37  to  1871,  looked  after  the  property.  He 
yearly  returned  to  the  assessor  400  acres  of 
the  land  to  be  listed  to  Nicholson,  and  4,000 
acres,  consisting  of  the  remainder  of  the 
rancbo,  to  himself.  In  18G8,  Nicholson  hav- 
ing completed  the  stipulated  payment,  Tarpey 
delivered  to  him  a  deed,  which  he  represented 
to  be  In  conformity  with'  the  agreement,  and 
which  was  accepted  as  such  by  Nicholson. 
The  instrument  was  at  once  sent  to  Mon- 
terey county,  where  it  was  recorded.  In  Feb- 
ruary, 1872,  Nicholson,  with  bis  family, 
moved  down  and  built  a  home  upon  the 
arable  tract  adjoining'  the  public  road.  He 
at  once  caused  a  survey  to  be  made,  and  as- 
certained the  location  of  the  lines  of  his  deed 
upon  the  ground,  and  found  that  the  descrip- 
tion. Instead  of  covering  400  acres,  as  sup- 
posed. Included  something  less  than  200.  Tar- 
pey owned  and  was  occupying  the  land  all 
around  him,  and  the  relation  of  the  two  par- 
ties seems  to  have  remained  friendly  as  be- 
fore. Immediately  after  making  the  discor- 
ery  that  the  land  fell  short  of  what  was  sup- 
posed, Nicholson  gave  In  200  acres  for  the 
purpose  of  assessment.  Instead  of  400  there- 
tofore given  by  his  agent,  Tarpey,  and  there- 
after be  gave  in  200  acres  as  the  land  be- 
longing to  htm.  In  1872,  when  Nicholson 
first  gave  In  the  land  belonging  to  him  as  200 
acres.  It  seems  to  have  occurred  to  the  as- 
sessor that  the  200  additional  acres  thereto- 
fore assessed  to  him  should  be  put  on  Tar- 
pey's  assessment,  as  the  latter  was  still  the 
owner  of  the  rest  of  the  rancho.  He  accord- 
ingly called  Tarpey's  attention  to  the  matter, 
who  replied:  "Well,  the  land  has  been  sur- 
veyed, and,  of  course,  you  can  put  that  on 
my  assessment,— the  two  hundred  acres. 
IToQ  can  add  It  to  my  assessment"  Accord- 
ingly, from  that  time  on,  Nicholson  was  as- 
sessed for  200  acres,  and  Tarpey  for  4,200 
acres.  Tarpey  died  In  1873.  Thenceforth,  un- 
til the  spring  of  1879,  the  land  outside  the 
tract  covered  by  the  deed  "remained  unclear- 
ed, nncnitlvated,  unimproved,  and  onlnclosed. 
*  *  *  open  to  the  cattle  grazing  on  the 
adjoining  lands,  and  the  cattle  from  the  ad- 


joining lands,  includlnf  the  eatQ«  «(  Mat- 
thew Tarpey  during  his  lifetime,  and  after 
his  death  of  the  defendants  In  this  action,  fre- 
quently roamed  and  grazed  upon  the  said  on- 
Inclosed  portion."  In  1879,  Nicholson  fenced 
In  the  land  outside  of  bis  deed,  and  which  la 
claimed  in  the  action  to  have  been  included 
in  this  agreement  of  purchase,  and  in  March, 
1880,  brought  this  action  against  the  widow , 
and  children  of  Matthew  Tarpey.  The  action 
is .  for  specific  performance  of  the  alleged 
agreement  between  the  plaintiff  and  Matthew 
Tarpey,  and  which  it  is  alleged  the  deed  of 
conveyance  of  1868  failed  to  fully  perform. 
In  reference  to  the  quantity  of  the  land  to  be 
conveyed. 

On  the  first  appeal  (70  Cal.  608,  12  Pac. 
778),  the  Judgment  was  reversed  on  the  ground 
of  error  in  the  admission  of  testimony  on  the 
part  of  the  plaintiff  as  to  what  he  told  the 
assessor  when  he  gave  In  the  property  for  as- 
sessment On  the  second  appeal  (89  Cal.  617, 
2d  Pac.  1101),  the  Judgment  on  the  second  ttial 
was  reversed  on  the  ground  also  of  error  In 
the  admission  of  testimony  in  reference  to  a 
conversation  between  the  parties  at  the  time 
of  entering  into  the  agreement  which  was 
offered  and  received  for  the  purpose  of  prov- 
ing the  contents  of  said  agreement  On  this 
appeal,  the  first  point  made  by  the  appellant 
Is  that  the  court  below  erred  in  the  admission 
of  testimony  which  seems  to  have  been  offer- 
ed for  a  similar  purpose  to  that  referred  to 
on  the  second  appeal.  On  the  trial  the  plain- 
tiff asked  the  witness  Gllkey  the  following: 
"Q.  Did  you  In  June,  1867,  have  a  conversa- 
tion with  Matthew  Tarpey,  in  which  he  said 
he  bad  made  a  sale  of  the  land  in  controversy 
to  the  plaintiff?  and.  If  so,  state  what  that 
conversation  was."  After  objection  being 
properly  made  and  noted  on  the  part  of  the 
defendants,  plaintiff's  counsel  stated  that  he 
offered  to  prove  by  the  witness,  as  tending  to 
prove  the  agreement  between  Nicholson  and 
Tarpey,  as  set  out  In  the  complaint  that  he 
bad  a  conversation  with  Tarpey  In  June,  1867, 
In  which  Tarpey  stated  to  him  that  he  had 
sold  the  land  to  Nicholson,  pointing  out  the 
boundaries  substantially  as  stated  In  the  com- 
plaint. Thereupon  the  court  overruled  de- 
fendants' objection,  and  admitted  the  testi- 
mony. The  witness  said  that  he  was  talking 
to  Tarpey  about  buying  a  piece  of  land,  and 
Tarpey  replied:  "I  have  sold  that  piece  of 
land  already  to  a  man  in  San  Francisco,"— 
describing  the  land,  and  saying  that  It  was 
some  600  or  800  acres,  but  that  the  greater 
part  of  It  was  not  worth  anything.  Thereup- 
on the  defendants  moved  to  strike  out  the 
testimony  upon  the  grounds  stated  in  the  ob- 
jection, and  also  that  It  appeared  from  the 
answer  that  it  would  shed  no  light  whatever 
upon  the  contents  of  the  writing  between 
Nicholson  and  Tarpey,  referred  to  In  the  com- 
plaint nor  upon  the  terms  of  the  agreement 
for  the  sale  of  the  land  mentioned  in  the  com- 
plaint. The  motion  was  denied,  and  excep- 
tion doly  taken.    On  the  former  appeal  this 
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court  used  the  following  language  In  refer- 
ence to  the  testimony  then  offered,  which 
was  held  to  be  erroneously  admitted:  "The 
material'  question  was  as  to  the  language  of 
the  written  contract.  Whether  lost  or  not, 
there  could  be  no  evidence,  in  the  absence  of 
mistake  or  fraud,  of  the  intention  of  the  par- 
ties, other  than  the  written  Instrument  itself. 
The  rights  of  the  parties  must  be  ascertained 
from  Its  terms.  Code  Glv.  Proc;  {  1856.  The 
Code  expressly  provides,  in  case  of  lost  instru- 
ments, for  oral  evidence  of  its  contents.  -  Code 
Civ.  Proc.  S  1855;  Id.  i  1870,  suhd.  14.  Evi- 
dence of  the  character  received  in  this  case  im- 
poses upon  the  court  the  construction  of  the 
(.-ontract  by  the  witness.  In  tJ.  S.  v.  Brltton,  2 
Mason,  464,  Fed.  Cas.  No.  14,650,  Justice 
Story  remarked:  If  no  such  cony  exists,  the 
contents  may  be  proved  by  parol  evidence  by 
witnesses  who  have  seen  and  read  it,  and  can 
speak  pointedly  and  clearly  to  its  tenor  and 
contents.'  "  The  same  rule  which  declares  In- 
competent the  statements  of  one  of  the  con- 
tracting parties  made  before  or  contempo- 
rnneously  with  the  execution  of  the  written 
agreement  equally  declares  Incompetent  his 
declarations  made  after  such  execution.  The 
reasion  in  both  cases  is  the  same.  In  neither 
are  the  declarations  evidence  of  the  contents 
of  the  paper,  the  only  thing  which,  the  paper 
lost  or  at  hand,  the  law  allows  to  be  proven. 
The  rule  that  no  contract  for  the  sale  of  land 
is  valid  unless  embodied  in  a  writing  signed 
by  the  party  to  be  charged  has,  since  its  pro- 
mulgation in  the  reign  of  Charles  II.,  been 
adopted  and  embodied  in  the  Jurisprudence  of 
(■very  English  speaking  community.  Qreen- 
leaf  says:  "All  oral  testimony  of  a  previous 
colloquium  between  the  parties,  or  of  conver- 
sation or  declaration  at  the  time  when  it  was 
completed  or  afterwards,  as  It  would  tend  in 
many  instances  to  substitute  a  new  and  dif- 
ferent contract  for  the  one  which  was  really 
jigreed  upon,  to  the  prejudice,  possibly,  of  one 
of  the  parties,  is  rejected."  1  Greenl.  Ev.  S 
275.  In  Edwards  v.  Noyes,  65  N.  T.  127,  Jt 
is  said:  "Parol  evidence  to  establish  the  con- 
tents of  a  lost  deed  should  be  clear  and  cer- 
tain. It  should  show  that  the  deed  was  prop- 
♦•rly  executed,  with  the  formalities  required  by 
latv.  It  should  show  all  the  contents  of  the 
deed,  not  literally,  but  substantially.  If  any- 
thing less  than  these  requirements  would 
suffice,  evil  practices,  which  it  was  the  object 
of-  the  statute  of  frauds  to  prevent,  would 
be  encouraged."  The  testimony  of  the  wit- 
ness Gllkey  did  not  purport  to  give  the  con- 
tents of  the  written  agreement,  and  did  not 
show  that  he  had  ever  seen  the  written  agree- 
ment l>etween  Tarpey  and  the  plaintiff,  or 
read  It  or  heard  it  read.  It  is  simply  the  ex- 
pression of  Tarpey  that  he  had  sold  a  part  of 
his  rancho  to  a  man  In  San  Francisco,  with- 
out even  giving  the  name  of  the  man  to  whom 
he  had  sold  it.  Under  well-settled  rules,  the 
testimony  was  clearly  inadmifislhle. 

Appellants  also  rely  upon  the  statute   of 
limitations   as  a  bar   to  the    action.     The 


gravamen  of  the  complaint  is  the  fraud  al- 
leged to  have  been  practiced  by  Tarpey  upon 
the  plaintiff  in  1868  by  imposing  upon  him, 
by  means  of  premeditated  deception,  a  deed 
which  was  intended  and  accepted  as  a  fulfill- 
ment of  the  contract,  but  which  in  fact  did 
not  cover  one-quarter  of  the  land  therein  de- 
scribed. As  the  action  was  not  brought  until 
12  years  afterwards  (1880),  the  plaintiff  seeks 
to  avoid  the  plea  of  the  statute  of  limitations 
by  averring  that  he  did  not  discover  the 
fraud  until  Just  before  the  beginning  of  the 
action.  He  says  In  his  complaint  "that  the 
plaintiff  was  wholly  unsuspicious  of  any  at- 
tempt or  design  on  the  part  of  the  said  Mat- 
thew Tarpey  to  deceive  or  defraud  him,  and 
implicitly  relied  on  his  statements  and  rep- 
resentations, and,  he  himself  being  unable  to 
read  said  deed,  the  same  was  laid  away  and 
unthought  of  until  said  month  of  April,  1879"; 
and  that  "in  the  latter  part  of  said  month  of 
April,  1879,  or  in  the  following  mouth  of 
May,  he  was  for  the  first  time  informed  and 
advised  that  his  said  deed  from  the  said 
Matthew  Tarpey  did  not  Include  or  embrace 
within  its  calls  the  whole  of  the  lands 
•  •  •  which  the  said  Matthew  Tarpey  had 
agreed  to  convey  to  him,  •  •  •  hut  that 
the  same  included  or  described  only  191.14 
acres;  •  •  •  that  up  to  that  thne  last 
aforesaid  he  had  never  thought,  believed,  or 
suspected  that  said  deed  described  a  less, 
other,  or  different  parcel  of  land  from  that 
herein  first  above  described."  These  aver- 
ments are  made  by  the  plaintiff  under  oath, 
yet  in  his  testimony  on  the  trial  he  is  com- 
pelled to  admit  that  In  1873  he  directed  his 
wife  to  "take  the  deed  to  Mr.  Craig's  [a  law- 
yer's] office."  and  adds:  "I  wanted  him  to 
look  if  this  land  was  specified  in  the  deed  that 
I  have  got  from  Tarpey.  I  wanted  my  wife 
to  ascertain  what  land  was  described  within 
the  boundaries  of  my  deed,— to  examine  it 
carefully.  My  wife  could  not  find  Mr.  Craig, 
so  she  went  to  Mr.  Barbam's  office."  And  he 
further  admits,  on  such  examination  in  court, 
that  after  he  came  to  live  upon  the  land,  in 
February,  1872,  he  gave  in  the  property  to 
the  assessor  for  assessment,  and  the  assessor's 
testimony  and  the  assessment  itself  shows 
that  he  gave  in  200  acres,  and  no  more,  as 
already  shown.  Mr.  Barham,  to  whom,  by 
direction  of  the  plaintiff,  his  wife  went  for 
advice,  testified  that,  after  showing  him  the 
deed,  she  said  "there  was  a  controversy  be- 
tween herself  or  her  husband  and  Mr.  Tarpey 
about  certain  land,  and  that  paper  contained 
a  description  ♦  •  *  of  the  land."  She 
stated  during  the  course  of  the  conversation 
that  Mr.  Tarpey  had  sold  them  or  conveyed 
to  them  200  acres  of  land.  The  assessor  tes- 
tifies that  the  wife  told  him  that  they  "had 
it  [the  land  described  in  the  deed]  surveyed, 
and  there  was  less  than  200  acres."  In  fact, 
the  court  is  obliged  to  find  from  the  testi- 
mony at  the  trial,  in  the  face  of  the  averments 
In  the  complaint  sworn  to  by  the  plaintiff, 
that  "as  early  as  the  beginning  of  the  year 
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1872  said  Nicholson  ascertained  and  knew  tbat 
the  description  cohtalned  In  said  conveyance 
did  not  Include  all  the  land  described  in  said 
agreement,  and  did  not  comprise  more  than 
200  acres  thereof,  and  knew  the  location  on 
the  ground  of  the  lines  and  boundaries  de- 
scribed in  said  conveyance."  It  Is  clear, 
therefore,  that  the  plaintiff  knew  as  well,  in 
1872  or  1873,  all  of  the  alleged  facts  and  cir- 
cumstances connected  with  the  transaction 
upon  which  the  alleged  fraud  and  misrepre- 
sentation are  based,  as  at  the  time  of  be- 
ginning the  suit. 

It  Is  claimed,  however,  on  the  part  of  the 
respondent,  tbat  the  statute  of  limitations 
is  not  properly  pleaded.  The  following  is  the 
portion  of  the  answer  containing  the  plead- 
.  Ing:  "And  these  defendants  aver  and  say 
that  the  said  pretended  cause  and  causes  of 
action  of  the  plaintiff  are  each  and  all  thereof 
barred  by  section  337,  c.  8,  tit  2,  pt.  2,  Code 
Civ.  Proc.  Cal.,  and  also  by  section  343  of  same 
chapter  and  title  and  part  of  said  Code  of 
Civil  Procedure,  and  also  by  section  310  of 
chapter  2  of  said  title  and  Code."  Our  Code 
of  Civil  Procedure  changes  the  old  rule  In 
reference  to  pleading  the  statute  of  limita- 
tions. Jt  is  as  follows:  "In  pleading  the 
statute  of  limitations  it  is  not  necessary  to 
state  the  facts  showing  the  defense,  but  It 
may  be  stated  generally  that  the  cause  of 
action  is  barred  by  the  provisions  of  section 
— : —  (giving  the  number  of  the  section  and 
subdivision  thereof,  if  it  Is  so  divided,  relied 
upon)  of  the  Code  of  Civil  Procedure."  Code 
Civ.  Proc.  !  458.  The  plea  of  the  statute  in 
this  case  is  according  to  the  requirements 
of  the  Code,  and  Is  sufficient.  Hngeley  v. 
Hageley,  .68  Cal.  348,  9  Pac.  305;  Water  Co. 
V.  Richardson,  72  Cal.  598,  14  Pac.  379;  Web- 
ber V.  Clarke,  74  Cal.  11,  15  Pac.  431. 

But  Inasmuch  as  the  court  found  that  the 
plaintiff  had,  since  1871,  exclusively  occupied 
and  possessed  the  premises  described  in  the 
written  agreement,  it  Is  contended  by  the 
respondent  that  the  statute  of  limitations  docs 
not  apply.  This,  however,  is  not  an  action 
based  upon  the  right  of  possession,  or  to  re- 
cover possession,  but  its  purpose  is  to  obtain 
the  legal  title  to  the  premises  in  controversy 
by  enforcing  the  alleged  written  agreement 
between  Tarpey  and  the  plaintiff,— in  other 
words,  the  specific  performance  of  said  al- 
leged contract;  and  therefore  the  possession 
of  the  plaintiff,  if  It  were  a  fact,  would  not 
avail  to  defeat  the  bar  of  the  statute  in  the 
present  action.  This  case  Is  one,  as  shown 
by  the  testimony  and  all  the  surrounding  cir- 
cumstances, where  it  Is  Justifiable  to  Invoke 
and  apply  the  bar  of  the  statute  of  limita- 
tions, if  ever.  Under  the  old  rule,  the  testi- 
mony of  an  interested  party  was  not  received, 
but  now  all  parties,  with  certain  exceptions, 
are  allowed  to  give  testimony,  the  credibility 
of  such  testimony  to  be  left  to  the  court  or 
Jury.  One  of  the  excepted  cases  is  that  "par- 
ties or  assignors  of  parties  to  an  action  or 
proceeding,  or  persona  In  whose  behalf  an  ac- 


tion or  proceeding  Is  prosecuted,  against  an 
executor  or  administrator,  upon  a  claim  or 
demand  against  the  estate  of  a  deceased  iier- 
Bon,  as  to  any  matter  of  fact  occurring 'before 
the  death  of  such  deceased  person,"  cannot 
be  witnesses.  Code  Civ.  Proc.  i  1880,  subd. 
3.  To  escape  this  wholesome  provision  of 
the  law,  the  action  in  this  case  is  not  against 
the  estate  of  the  deceased,  Tarpey,  but  it 
Is  against  those  who  succeeded  to  his  title 
and  estate  after  the  settlement  and  distrfbu- 
tion  of  said  estate.  It  gives  the  plaintiff  full 
sweep  to  testify,— and  the  character  of  his  tes- 
timony has  already  been  noticed, — whereas 
the  other  party  to  the  contract  had  been  dead 
some  seven  years  before  the  action  was  com- 
menced. 

The  plea  pt  the  statute  set  up  in  the  an- 
swer presented  an  issue  upon  which  the  court 
should  have  found,  and  the  failure  to  so  find 
is  assigned  as  error,  and  now  urged  by  the 
appellant.  As  already  stated,  the  court  finds 
that  since  1871  the  plaintiff  has  been  in  the 
actual  and  exclusive  possession,  adverse  to 
ail  the  world,  of  the  premises  In  controversy, 
whereas  the  record  shows  that  "it  was  proved 
by  competent  testimony  that  the  piece  of 
land  stated  In  the  complaint  herein  to  have 
been  described  in  the  agreement  alleged  in  the 
complaint  to  have  been  executed  in  June, 
1867,"  was  located  as  already  stated,  and  that, 
outside  of  the  Inclosed  pa  it  of  about  200 
acres,  the  rest  was  "rough,  uncleared,  un- 
cultivated, and  unimproved,  consisting  mostly 
of  dense  chapparel  hills,  with  a  few  grassy 
canyons,  and  a  little  timber;  that  this  part 
of  the  land  remained  uncleared,  uncultivated, 
unimproved,  and  uninclosed  up  to  March, 
1879;  that  during  the  whole  of  this  time,  to 
wit,  from  1867  to  1879,  this  uninclosed  portion 
of  said  tract  was  open  to  the  cattle  grazing 
on  adjoining  lands,  and  the  cattle  from  the 
adjoining  lands,  including  the  cattle  of  Mat- 
thew Tarpey  during  his  life,  and  after  lil^ 
death  of  the  defendants  in  this  action,  fre- 
quently roamed  over  and  grazed  upon  the 
said  uninclosed  portion;  that  no  other  use 
was  made  of  this  uninclosed  portion,  except 
for  grazing  purposes,  except  that  the  plaintiff 
cut  wood  therefrom."  The  court  finds  that 
Tarpey  was  the  owner  In  fee  of  the  Bancbo 
las  Carneros  at  the  time  of  entering  Into  the 
contract.  The  pleadings  admitted  and  con- 
ceded that  Tarpey  was  the  owner  of  only 
seven-eighths  of  the  rancho,  and  the  respond- 
ents' coimsel  concedes  that  these  admissions 
are  according  to  the  fact,  and  that  the  finding 
in  this  respect  is  erroneous;  but  he  suggests 
that,  if  the  Judgment  Is  sustained  in  all  other 
particulars,  the  court  below  be  directed  to 
amend  its  decree  accordingly.  Instead  of  or- 
dering a  new  trial.  For  the  reasons,  howev- 
er, given  in  reference  to  other  parts  of  the 
case,  the  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  GAROUITEl,  J.;  HARBI- 
SON, J. 
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IJlMPE  T.  CITY  AND  COUNTY  OP  SAN 

FRANCISCO.  (S.  F.  982.) » 
(Sapreme  Court  of  California.  May  31,  1899.) 
CITIES— 8TRBBT  ORADIN&— StJRFACB  WATER— 
DAMAGEiS. 
A  city  is  not  liable  for  damages  caused  by 
the  obstraction  of  the  flow  of  surface  waters 
from  land  abutting  on  a  street,  occasioned  by  the 
necessary  and  lawful  grading  of  the  street. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  conrt,  city  and  county 
of  San  Francisco. 

Action  by  Charles  Lampe  against  the  city 
tod  county  of  San  Francisco.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

T.  M.  Osmont  and  Frank  J.  French,  for  ap- 
pellant.    Harry  T.  Cresswell,  for  respondent 

COOPER,  O.  Action  to  recover  damages 
from  defendant.  Demurrer  sustained  to  com- 
plaint Plaintiff  declined  to  amend,  and 
Judgment  wa«  entered  for  defendant  This 
appeal  is  from  the  judgment  The  complaint 
after  alleging  that  defendant  Is  a  municipal 
corporation,  states  that  defendant  in  accord- 
ance with  law  established  the  official  grade  of 
Sanchez  street,  between  Liberty  and  Twenty- 
First  streets,  and  thereafter  proceeded  to  fill 
In  and  raise  said  Sanches  street  about  Are 
feet  above  Its  natoral  and  original  grade,  and 
about  five  feet  above  the  natural  level  of 
plafntitTs  lot,  thus  causing  an  embankment 
about  five  feet  high  in  front  of  the  lot  of 
plaintiff.  It  is  ptated  In  said  complaint: 
'That  by  reason  of  said  embankment  so  rais- 
ed in  said  street  the  natural  flow  of  the  sur- 
face and  other  waters  from  plalntifTs  lot  is 
Impeded,  and  the  waters  from  the  premises 
above  and  adjoining  plalntifTs  said  premises 
flow  upon  plaintiff's  aforesaid  lot;  that  by 
reason  thereof  the  basement  of  plalntifTs  said 
dwelling  has  become  and  remains  damp  and 
unwholesome,  and  the  water  does  not  flow  off 
as  freely  as  It  bad  done  prior  to  the  grading 
of  said  street,  but  accumulates  on  plaintiff's 
eaid  lot  and  the  healthfulness  and  comfort  of 
said  house  and  premises  as  a  dwelling  has 
been  greatly  impaired,  to  plalntifTs  g^reat  In- 
Jury  and  damage."  The  complaint  further 
alleges  damage  by  reason  of  a  sewer  and  foul 
odors  therefrom.  The  demurrer  was  upon 
three  grounds:  First  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  second,  that  it  is  ambiguous, 
oncer  tain,  etc.;  and,  third,  that  there  is  a  mis- 
joinder of  causes  of  action  united  in  the  same 
count,  and  not  separately  stated.  Counsel 
for  appellant  In  thefar  brief  say  that  no  dam- 
age is  claimed  and  no  relief  is  asked  on  ac- 
coant  of  the  sewer,  and  that  the  allegations 
of  the  complaint  as  to  the  sewer  may  be 
treated  as  surplusage.  We  will,  In  discuss- 
ing the  case,  adopt  this  view,  and  thus  the 
only  question  left  is  as  to  whether  or  npt  the 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  The  portion  of  the  com- 
ttlalnt  before  quoted  Is  the  material  part     As 

1  FV>r  dissenting  opinion,  see  67  Pac.  1001. 


we  imderstand  It,  damages  are  claimed  be- 
cause the  grading  of  the  street  which  is  the 
property  of  defendant  prevents  the  surface 
water  from  flowing  off  the  lands  of  the  plain- 
tiff and  onto  the  lauds  of  defendant  as  It  had 
been  wont  to  flow.  The  question  is  as  to 
whether  or  not .  defendant  is  liable  for  dam- 
ages caused  by  the  obstruction  of  the  flow  of 
surface  waters  from  the  lands  of  plaintiff,  oc- 
casioned by  the  necessary  and  lawful  grading 
of  defendant's  street  in  front  of  plalntifTs 
said  lands.  Upon  the  solution  of  this  ques- 
tion depends  the  result  as  to  whether  or  not 
this  judgment  shall  be  affirmed. 

In  2  Dill.  Mun.  Corp.  {  1039,  the  rule  is  stated: 
"As  to  surface  water,  quite  different  principles 
apply.  This  the  law  very  largely  regards  (as 
Lord  Tenterden  in  an  analogous  case  phrased 
It)  as  a  common  enemy,  which  every  proprie- 
tor may  fight  or  get  rid  of  as  best  he  may. 
The  reports  contain  many  instances  in  which 
it  has  been  sought  to  make  municipal  corpo- 
rations liable  for  damages  caused  in  various 
ways  by  surface  water  to  private  property. 
Reference  will  first  be  made  to  cases  in  which 
the  work  of  grading  or  improving  the  streets 
has  been  the  cause  of  the  Injury.  Where 
the  damage  has  resulted  solely  as  a  conse- 
quence of  the  proper  execution  of  a  legal 
I)ower  by  the  corporation,  it  falls  within  the 
principles  already  discussed,  and  there  is  no 
Implied  liability  therefor."  Section  1042: 
"We  agree  to  the  doctrine  that  the  municipal- 
ity is  not  bound  to  protect  from  surface  water 
those  who  may  be  so  unfortunate  as  to  owr 
property  below  the  level  of  the  street."  Thf 
authority  quoted  is  supported  by  a  long  line 
of  decisions  both  in  this  country  and  in  I^g- 
land.  Gould,  Waters,  SS  263,  269;  Clark  v. 
Cl^  of  Wilmington,  6  Har.  (Del.)  243;  Wa- 
ters V.  Village  of  Bay  View,  61  Wis.  642,  21 
N.  W.  811;  Lynch  v.  Mayor,  etc.,  76  N.  Y.  60. 
It  was  expressly  so  held  by  this  court  in 
Corcoran  v.  City  of  Benicia,  96  Cal.  1,  80  Pac. 
796;  Los  Angeles  Cemetery  Ass'n  T,  City  of 
Los  Angeles,  103  Cal.  467,  37  Pac.  375.  In 
the  latter  case  It  Is  said:  "The  doctrine  of  the 
civil  law,  in  reference  to  a  servitude  in  the 
lower  tenement  in  favor  of  the  upper  or 
dominant  tenement,  for  the  flow  of  surface 
water,  has  no  application  to  lots  held  in  cities 
and  towns,  where  changes  and  alterations  in 
the  surface  were  essential  to  the  enjoyment 
of  such  lots,  and  this  rule  has  been  very  gen- 
erally adopted  in  this  country." 

There  is  in  some  of  the  books  an  apparent 
exception  to  the  general  rule  In  that  class  of 
cases  where  the  surface  water,  owing  to  the 
conformation  of  the  country,  has  found  for 
itself  a  definite  channel  in  which  It  is  accus- 
tomed to  flow,  in  which  class  of  cases  It  is 
said  that  the  municipal  corporation  in  mak- 
ing an  embankment  while  grading  its  streets 
should  erect  a  culvert  or  waterway  so  as  not 
to  obstruct  the  flow  of  the  surface  waters  In 
their  well-deflned  channel;  but  the  case  under 
discussion  is  not  one  of  that  class.  Counsel 
for  appellant,  with  apparent  conddence.  In 
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tlseir  brief  say:  'That  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action 
is  settled  in  Stanford  v.  City  and  County  of 
San  Francisco,  111  Cal.  108,  43  Pac.  605." 
We  have  carefully  examined  that  case,  and 
find  nothing  in  it  in  conflict  with  what  Is 
herein  stated.  The  question  in  that  case  was 
as  to  whether,  or  not  the  city  was  liable  for 
damage  caused  by  the  accumulation  of  sur- 
face water  which  was  the  necessary  conse- 
quence of  paving  'the  streets.  It  appeared 
that  by  reason  of  the  grading  of  the  street 
large  quantities  of  surface  water  accumulated 
and  brol^e  over  the  curbing,  and  ran  Into  the 
basement  occupied  by  the  plaintiff.  In  the 
opinion,  after  discussing  the  principle  upon 
which  the  city  was  held  liable,  It  is  said: 
"Nor  is  this  case  within  that  numerous  class 
of  cases  where  it  Is  held  with  almost  entire 
unanimity  that  a  municipality  Is  not  bound  to 
protect  from  surface  water  those  who  may  be 
so  unfortunate  as  to  own  property  below  the 
level  of  the  street."  In  this  case  there  is  no 
allegation  that  the  grading  of  the  street  caus- 
ed surface  waters  to  accumulate  In  unusual 
quantities,  and  that  such  surface  waters  were 
turned  upon  the  lands  of  plaintiff.  From 
these  views  it  follows  that  the  Judgment 
should  be  affirmed,  and  we  so  advise. 

We  concur:    CHIPMAN,  C;   BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(124  Cal.  526) 

PACIFIC  BANK  et  al.  v.  MADERA  FRUIT 

&  LAND  00.  et  al.    (Sac.  484.) 
(Supreme  Court  of  California.     May  27.  1899.) 

RECEIVERS— SBTTLBMBNT  OF  ACCODNT— JU- 
RISDICTION—DISMISSAL  OF  ACTION. 
After  a  receiver  iias  Ijeen  anointed  in  an 
notion,  and  he  has  talcen  possession  of  the  prop- 
erty, the  court  is  not  deprived  of  jurisdiction  to 
hear  and  settle  his  accounts  by  plaintiff's  dis- 
missing the  action  before  issuance  of  summons 
or  appearance  of  defendant. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Madera  county. 

Action  by  the  Pacific  Banit  and  others 
against  the  Madera  Fruit  &  r^and  Company 
and  others.  A  receiver  was  appointed,  and 
from  an  order  refusing  to  dismiss  his  account 
and  petition  for  a  settlement  plaintiffs  appeal. 
Affirmed. 

Sawyer  &  Burnett  and  Wm.  Grant,  for  ap- 
pellants.   A.  Everett  Ball,  for  respondents. 

COOPER,  C.  On  January  31.  18W,  the 
iilaintiff  filed  its  complaint,  and,  among  other 
things,  aslced  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  a  large  amount  of 
real  and  personal  property.  One  S.  Ephraim 
ivns  tlioivupon,  and  at  tiie  request  of  the 
,>laintiff,  appointed  receiver  of  all  the  prop- 
•?rty  described  in  the  complaint.  He  gave  the 
proper  bond,   took  the  oath,  and  thereupon 


took  charge  of  said  property  &a  each  receiver. 
Thereafter,  on  March  6,  1895,  before  the  is- 
suance of  any  summons  or  the  appearance  of 
any  defendant,  the  plaintiff  filed  with  the 
clerk  a  written  dismissal  of  the  case,  and 
Judgment  of  dismissal  was  accordingly  en- 
tered by  the  clerk.  Thereafter  the  said  re- 
ceiver filed  his  account  and  petition,  and  ask- 
ed the  court  to  settle  the  same,  fix  his  com- 
pensation, etc.  The  plaintiff  thereupon  made 
a  special  appearance,  and  filed  a  written  mo- 
tion to  dismiss  the  account  and  petition  of 
the  receiver  on  the  gronnd  that  by  the  Judg- 
ment of  dismissal  of  the  said  action  the 
court  had  lost  Jurisdiction  to  settle  the  ac- 
count of  the  receiver.  The  court  overruled 
the  said  motion,  and  proceeded  to  hear  the 
account  of  the  receiver,  and,  after  hearing 
evidence,  made  an  order  settling  the  said  ac- 
count From  this  order  the  plaintiff  has  ap- 
pealed. 

The  only  question  argued  or  presented  on 
this  appeal  is  as  to  whether  or  not,  after  the 
plaintiff  had  dismissed  the  action,  the  court 
had  Jurisdiction  to  hear  and  settle  the  ac- 
count of  the  receiver.  The  court  below  held 
that  it  had  such  Jurisdiction,  and  we  think 
its  conclusion  correct.  In  Beach,  Rec.  §  796, 
the  author  lays  -down  the  rule  as  follows: 
"The  end  of  the  suit,  Its  final  adjudication, 
gives  cause  for  the  discharge  of  the  receiver, 
but  does  not,  ipso  facto,  effect  his  discharge, 
which  results  only  from  an  order  or  decree  of 
court  so  directing.  After  the  settlement  of 
the  suit  the  receiver  must  have  time  and  op- 
portunity to  prepare  and  present  his  accounts, 
and  for  the  adjustment  of  the  details  of  the 
receivership.  •  •  •  The  dismissal  of  the 
action  does  not  discharge  the  receiver  from 
accountability  to  the  court  which  appointed 
him.  He  is  an  officer  of  the  court,  and  sub- 
ject to  its  orders  in  relation  to  the  property 
placed  in  his  hands  as  receiver  until  discliar- 
ged  by  the  court."  The  same  rule  Is  given 
by  High,  Rec.  §  833,  and  is  thus  stated:  "It 
is  to  be  observed,  however,  that  the  abate- 
ment of  the  action,  or  the  entry  of  final  Judg- 
ment therein,  does  not  have  the  effect  of  dis- 
clturglng  the  receiver  ipso  facto.  And  al- 
though, as  tietween  the  parties  to  the  litiga- 
tion, his  functions  have  terminated  with  the 
determination  of  the  suit,  he  is  itill  amena- 
ble to  the  court  as  its  officer  until  he  has  com- 
plied with  its  directions  as  to  the  disposal  of 
the  funds  which  he  has  received  during  the 
covffse  of  his  receivership." 

In  State  v.  Gibson,  21  Ark.  140,  It  appearea 
that  the  action  was  compromised  and  dismiss- 
ed during  a  vacation  of  the  court.  It  was 
claimed  that,  tlie  action  being  dismissed,  the 
court  liad  no  further  Jurisdiction  in  the  prem- 
ises. The  supreme  court  said:  "But  the  dis- 
missal oft  the  bill  did  not  discharge  the  re- 
ceiver from  accountability  to  the  court  of 
ciiancery  from  which  he  received  his  appoint- 
ment. He  was  an  officer  of  the  court,  and 
subject  to  its  orders  in  relation  to  the  part- 
nership effects  placed  in  his  hands  as  recelv- 
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er  nndl  discharged  by  the  court."  To  the 
same  effect  are  Ireland  t.  Nichols,  40  How. 
Prac.  85;  Whiteside  v.  Prendergast,  2  Barb. 
Ch.  471.  The  same  practice  was  followed  In 
the  lower  court  In  Garnlss  v.  Superior  Court, 
88  CaL  415,  26  Pac.  351,  and  the  practice  was 
not  questioned  In  this  court."  The  only  case 
cited  by  appellants  In  regard  to  recelyers  Is 
the  case  of  Field  v.  Jones,  11  Ga.  415;  but 
that  case  Is  against  the  proposition  contepd- 
ed  for,  and  directly  In  line  with  the  authori- 
ties cited.  The  court  said:  "The  bill,  by  rlr- 
tue  of  which  Mr.  Schley  was  appointed  receiv- 
er and  came  into  the  possession  of  this  fund, 
was  dismissed  upon  demurrer,  the  legal  con- 
sequence of  which  was  to  dispense  with  the 
functions  of  the  receiver  as  a  depositary  of 
the  parties  litigant  His  duties  ceased  with 
the  termination  of  the  litigation  between  the 
parties,  and  that  ceased  when  It  went  out  of 
court  upon  the  demurrer.  But  his  relations  to 
the  court  of  chancery  from  which  he  received 
his  appointment  did  not  determine.  His 
amenability  to  that  court  as  receiver  con- 
tinued. That  is  to  say,  he  was  stiU  on  officer 
of  the  court.  His  possession  of  the  fund  was 
the  possession  of  the  court"  If  the  court  be- 
.  low  lost  jurisdiction  of  the  case  by  virtue  of 
the  dismissal,  so  that  It  could  not  settle  the 
accounts  of  the  receiver,  nor  make  any  dis- 
position of  the  fimds  in  his  hands,  how  would 
the  account  be  settled  or  the  funds  disposed 
of?  The  money  on  hand  and  collected  by  the 
receiver  Is,  In  contemplation  of  law,  in  the 
hands  of  the  court  to  be  disposed  of  aa  the 
law  directs.  The  expenditures  made  by  the 
receiver  for  the  preservation  of  the  property, 
and  under  the  orders  of  the  court  and  at  the 
request  of  the  parties,  should  be  repaid  by 
some  one.  If  the  court  in  which  the  receiver 
was  appointed  cannot  after  the  dismissal  of 
the  case,  settle  and  adjust  the  accounts  of  the 
receiver,  to  "what  Jurisdiction  will  he  resort? 
The  dismissal  of  the  case  was  the  end  of  It 
as  between  the  parties;  but  we  think  the 
court  stlU  retained  the  power  to  settle  the  ac- 
counts of  its  receiver,  and  to  direct  the  appli- 
cation of  the  funds  in  his  hands.  We  advise 
that  the  order  be  affirmed. 

We  concur:    HAYXES,  G;   BRITT,  0. 

PER  CURIAM.    For  the  reasons  given 'in 
the  foregoing  opinion,  the  order  is  affirmed. 


(124  Cal.  677) 

BEATl'lK  V.  CREWDSON  et  al.    (S.  F.  1,631.) 

(Supreme  Court  of  California.     June  1,  1899.) 

VENDOR  AND  PURCHASER— NOTICE  OF  OCCU- 
PANT'S TITLE— BONA  FIDE  PURCHASER- 
BURDEN  OF  PROOF— EJECTMENT— EVIDENCE 
—HARMLESS  ERROR. 

1.  A  purchaser  is  bound  to  know  who  is  in  pos- 
session, and  is  chargeable  with  notice  of  the  occu- 
pant's title. 

2.  A  purchaser  hHvinR  actual  or  constructive 
notice  before  payment  of  a  third  person's  title  is 
not  a  bona  fide  purchaser. 


3.  The  bnrden  is  on  a  purchaser  to  show  that 
he  did  not  have  notice  of  a  third  person's-  title. 

4.  Merely  to  refuse,  in  an  action  of  ejectment, 
to  permit  answers  to  the  questions,  what  did 
plaintiff's  grantor  say  when  the  deed  was  exe- 
cuted? and  what  occurred  at  the  time  it  was  de- 
livered? cannot  be  held  error  unless  it  affirmative- 
ly appears  that  the  evidence  to  which  the  ques- 
tions related  was  competent  and  relevant,  and 
not  hearsay. 

5.  Where  a  judgment  for  defendant  in  eject- 
ment is  sustained  on  other  grounds  than  that  of 
his  adverse  possession,  error  in  finding  that  he 
had  paid  the  taxes  on  the  land  during  the  time  he 
was  in  possession  is  harmless. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sonoma  county. 

Ejectment  by  A.  Beattle  against  G.  P. 
Crewdson  and  others.  From  a  Judgment  in 
favor  of  defendant  Crewdson,  and  from  an  or- 
der denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

D.  R.  Gale  and  John  T.  Campbell,  for  ap- 
pellant T.  J.  Butts  and  J.  M.  Thompson,  for 
respondents. 

CHIPMAN,  C.  Ejectment  The  property 
consists  of  certain  lots  in  Hewitt's  addition 
to  the  city  of  Santa  Rosa.  Trial  by  Uie  court 
without  a  Jury.  Defendant  Crewdson  claimed 
title  to  the  lots  in  question,  and  by  way  of 
cross  complaint  asked  to  have  his  title  quiet- 
ed. Defendant  Michaels  answered  that  he  is 
not  and  has  not  been  In  possession  since 
June  1,  1897  (the  complaint  was  filed  Decem- 
ber 7,  1897),  and  defendant  PoUinl  claims 
that  he  occupies  the  premises  as  tenant  of  de- 
fendant Crewdson.  Judgment  was  given  in 
favor  of  Crewdson  ^hat  he  Is  the  owner  and 
entitled  to  possession,  and  quieting  his  title. 
Plaintiff  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  new  trial. 

The  court  found  the  following  facts:  That 
one  Bebmer,  in  April,  1885,  being  the  owner 
of  the  lots,  sold  the  same  for  full  value  to  de- 
fendant Crewdson  by  deed  of  conveyance, 
which  said  deed  was  not  recorded,  and  was 
afterwards  lost.  Soon  after  receiving  his 
deed,  Crewdson  took  possession  of  the  prop- 
erty under  his  deed,  and  immediately  began 
improving  the  same,  and  erected  a  dwelling 
thereon,  costing  $8(K),  which  was  completed 
by  the  first  of  the  year  1886,  and  he  has  ever 
since  been  In  the  actual  and  continuous  pos- 
session of  the  premises,  and  Is  now  In  posses- 
sion of  the  same.  Crewdson  has 'never  sold 
or  conveyed  said  property,  or  any  part  thereof, 
and  has  paid  all  taxes  levied  and  assessed  up- 
on the  property. "for  the  five  years  next  prior 
to  the  commencement  of  the  action."  Said 
Behmer  had  no  Interest  In  the  property  since 
April,  1885.  On  May  27,  1893,  said  Behmer 
and  wife  made  and  delivered  their  deed  to  the 
property  to  one  Julia  B.  Riley,  which  was 
duly  recorded,  but  said  Behmers  did  not  then 
own  the  property,  nor  were  they  In  actual  pos- 
session thereof,  but  defendant  Crewdson  was 
then  "In  the  actual,  open,  and  notorious  and 
exclusive  possession  of  said  property,  and  said 
Blley  at  said  time  had  notice  of  the  right 
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Interest,  and  equities  of  said  Crewdson  in 
and  to  said  premises."  Tliere  is  "no  evidence 
that  said  Riley  paid  any  Talnable  considera- 
tion for  said  property,  or  that  she  was  a  bona 
fide  purcliaser  of  said  property."  It  is  fur- 
ther found  that  said  Riley  deeded  the  property 
to  one  Angelina  Button,  June  26,  1896,  and 
this  deed  was  duly  recorded,  and  that  Mrs. 
Hutton  conveyed  by  deed  to  plaintiff  Novem- 
ber 21,  1896,  which  was  duly  recorded,  and 
that  neither  Mrs.  Riley  nor  Mrs.  Hutton  own- 
ed the  property  at  the  time,  and  that  Mrs. 
Hutton  and  plaintiff  had  notice  of  Crewdson's 
possession  of  and  interest  in  the  lot  when 
they  took  their  deeds,  and  that  Mrs.  Hutton 
paid  no  value  for  said  premises,  and  was  not 
a  purchaser  in  good  faith,  and  that  there 
is  no  evidence  that  plaintiff  was  a  purchaser 
in  good  faith,  without  notice,  or  that  he  ever 
paid  any  valuable  consideration  for  said  prem- 
ises. 

1.  The  principal  error  assigned  is  that  the 
court  adjudged  plaintiCTs  deed  to  be  void  be- 
cause he  failed  to  prove  that  he  was  an  in- 
nocent purchaser,  for  value,  without,  notice  of 
Crewdson's  possession.  We  are  cited  to  sec- 
tion 1614,  Civ.  Code,  where  It  is  provided  that 
"a  written  instrument  is  presumptive  evidence 
of  a  consideration";  to  section  1615,  Id., 
which  provides  that  "the  burden  of  showing 
want  of  consideration  sufficient  to  support 
the  instrument  lies  with  the  party  seeking  to 
Invalidate  it";  and  to  section  1214,  Id.,  which 
provides  that  "every  conveyance  of  real  prop- 
erty is  void  as  against  any  subsequent  pur- 
chaser or  mortgagee  •  •  *  in  good  faith 
and  for  a  valuable  consideration  whose  con- 
veyance is  first  recorded,"— citing  also  numer- 
ous cases  from  our  reports.  But  section  1217 
of  the  Civil  Code  declares  that  "an  unrecord- 
ed instrument  is  valid  as  between  the  parties 
and  those  having  notice  thereof."  One  who 
purchases  real  estate  is  bound  to  know  who 
is  in  possession  thereof,  and  is  chargeable 
with  notice  of  the  occupant's  title  (Scheerer 
V.  Cuddy,  85  Cal.  270,  24  Pac.  713);  and  if 
he  had  notice,  actual  or  constructive,  at  any 
moment  of  time  before  the  payment  of  the 
money,  he  is  not  a  bona  flde  purchaser  (Evers- 
don  V.  Mayhew,  65  Cal.  163,  3  Pac.  641),  and 
the  burden  Is  upon  such  purchaser  to  show 
that  he  had  not  such  notice  CWllholt  v.  Lyons, 
98  Cal.  409,  33  Pac.  325). 

2.  But  it  is  claimed  that  the  findings  aa  to 
defendant's  purchase,  improvements,  posses- 
sion, and  payment  of  taxes  above  stated  are 
unsupported  by  the  evidence.  The  evidence 
tends  to  show  that  defendant  Crewdson  re- 
ceived a  deed  to  the  property  from  Behmer, 
as  found  by  the  court,  and  that  he  went  Into 
possession  under  the  deed,  and  improved  the 
property,  and  has  ever  since,  except  at  short 
intervals,  occupied  the  premises  by  himself, 
or  members  of  his  family,  or  by  tenants.  At 
the  time  Behmer's  deed  was  delivered  to 
Crewdson  another  deed  of  the  property  from 

Bpii '-  ~'~*er  to  Behmer  was  also  delivered 

t  This  latter  deed  was  recorded, 


but  for  some  reason  the  former  deed  was  not. 
Crewdson  took  it  to  hla  home,  and  put  it 
away  in  a  bureau  drawer.  He  did  not  dis- 
cover its  loss  until  aI)out  the  time  this  action 
was  brought,  and  he  has  not  been  able  to  find 
it  upon  search  made.  He  had  no  actual  no- 
tice of  any  of  the  deeds  to  plaintiCF,  and  did 
not  know  that  he  or  any  other  person  made 
any  claim  to  the  property,  until  shortly  before 
this  suit  was  brought  Plaintiff  introduced 
in  evidence  a  deed  from  Behmer  and  wife  to 
Mrs.  Riley,  dated  May  27,  1893;  also  deed 
from  Mrs.  Riley  to  Mrs.  Button,  dated  June 
26,  1896;  also  deed  from  Mrs.  Hutton  to 
plainUfT,  dated  November  31,  1896.  Mrs. 
Riley  was  Mrs.  Button's  mother,  and  Mrs. 
Hutton,  prior  to  March  25,  1895,  was  Crewd- 
son's wife.  On  August  1,  1890,  while  Mrs. 
Hutton  was  wife  of  Crewdson,  she  made  a 
deed  of  the  lots'  to  Mrs.  Riley  without  the 
knowledge  of  Crewdson,  and  without  consid- 
eration. Mrs.  Riley  then  made  a  mortgage 
of  the  lots  to  plaintiff  to  secure  a  loan  of 
$250  to  Mrs.  Riley.  Afterwards  plaintiff 
(May  27,  1893)  procured  the  deed  to  be  made 
from  Behmer  to  Mrs.  Riley.  After  Mrs.  Hut- 
ton was  divorced  from  Crewdson,  Mrs.  Riley, 
without  consideration,  deeded  the  property  to 
Mrs.  Button,  and  on  the  same  day  Mrs.  But- 
ton deeded  it  to  plaintiff,  and  the  deeds  were 
recorded  at  the  same  time.  Crewdson  knew 
nothing  of  these  various  transactions.  Mrs. 
Button  testified  that  she  never  owned  the 
lots,  and  never  had  any  Interest  in  them; 
that  she  never  received  anything  or  paid  any- 
thing for  them;  that  she  conveyed  them  to 
her  mother  with  the  understanding  that  her 
mother  would  reconvey  them  to  her.  Plain- 
tiff also  introduced  a  deed  from  one  McCann 
to  himself,  dated  July  26,  1897,  to  two  of  the 
lots.  McOtnn  held  certain  tax  deeds  to  these 
lots,  given  for  delinquent  taxes  for  the  years 
1880,  1890,  and  1891.  Plaintiff  bought  this 
title  from  McCann  shortly  before  suit 
brought.  For  eight  or  nine  years  previous  to 
this  suit  plaintiff  lived  in  a  neighboring  town 
about  seven  miles  distant  from  Santa  Rosa. 
The  circumstances  surrounding  all  these 
transactions,  as  disclosed  by  the  evidence, 
show  that  he  knew,  and,  if  he  did  not,  that 
he  had  ample  means  of  knowing,  that  Crewd- 
son was  in  possession  and  claiming  owner- 
ship of  these  lots;  and  at  no  time  while  on 
the  witness  stand  did  he  disclaim  knowledge 
of  Crewdson's  rights,  and  he  admitted  that 
he  paid  no  consideration  to  Mrs.  Button.  He 
claims,  however,  that  he  Indirectly  paid  a  con- 
sideration by  reason  of  the  loan  of  money 
to  Mrs.  Riley,  but  there  is  no  evidence  that 
he  has  canceled  the  mortgage  given  by  her, 
and,  besides,  it  appears  that  he  had  the  same 
notice  of  Crewdson's  claim  when  he  took  the 
mortgage  that  he  had  when  he  took  the  deed 
from  Mrs.  Hutton.  He  did  not  undertake  to 
get  possession  or  ask  for  it  until  six  months 
after  Mrs.  Hutton  deeded  the  lots  to  him,  and 
bis  conduct  throughout  the  transactions  with 
which  he  was  connected  points  strongly  to 
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the  oonclnslon  that  be  waa  endearoring  to  get 
a  paper  title  wltli  a  view  to  defeat  Crewd- 
■on'a  claim. 

S.  Certain  errors  of  law  occurring  at  the 
trial  are  assigned.  When  plaintiff  testliled, 
be  explained  bow  he  came  to  take  the  deed 
from  Mrs.  Button,  and,  after  stating  that  she 
said  "she  would  sooner  give  me  a  deed  than 
to  hare  me  foreclose,"  be  was  about  to  state 
what  further  she  said  at  that  time,  wbere- 
npon  defendant's  objection  on  the  ground  of 
Incompetency,  and  that  the  evidence  was 
hearsay,  was  sustained..  We  cannot  say, 
from  anything  the  record  discloses,  that  this 
was  error.  If  plaintiff  bad  stated  what  be 
wished  to  prore,  it  is  possible  that  lbs  rele- 
vancy and  competency  would  have  appeared. 
Merely  to  refuse  an  answer  to  the  question, 
"What  did  she  say?"  cannot  be  held  error 
without  the  record  showing  affirmatively  that 
the  evidence  was  competent  and  relevant, 
and  not  hearsay.  The  same  may  be  said  of 
the  alleged  error  in  refusing  to  allow  the  wit- 
ness Mrs.  Beattie  (plaintiff's  wife)  to  answer 
the  question,  "What  occurred  at  the  time  of 
tbe  delivery  of  these  deeds,  if  you  know?" 
referring  to  tbe  deed  of  Mrs.  Biley  to  Mrs. 
Hutton  and  tbe  deed  of  Mrs.  Hutton  to  plain- 
tiff. It  is  claimed  that  the  evidence  does  not 
sustain  tbe  finding  that  defendant  Crewdson 
paid  tbe  taxes  assessed  on  tbe  property  for 
five  years  immediately  preceding  tbe  action. 
There  is  some  evidence  tending  to  show  pay- 
ment of  taxes  by  blm  during  this  period.  It 
is  rebutted  as  to  tbe  year  1895  by  a  certificate 
of  tax  sale  dated  June  28,  1896,  showing  sale 
to  the  state  for  nonpayment  of  taxes,  in- 
dorsed, "Redeemed  Nov.  14,  180C,  by  A.  Beat- 
tie."  Defendaut  objected  to  tbe  introduction 
of  this  certificate  as  Incompetent  and  irrele- 
vant. No  proof  was  offered  of  the  official 
position  of  tbe  person  purporting  to  have  is- 
sued tbe  certificate,  or  of  any  other  fact  as 
to  its  Issuance.  It  was  not  authenticated  In 
any  way,  and  plaintiff  did  not  testify  that  be 
paid  any  money  for  redemption.  The  Judg- 
ment Is  sustained  upon  grounds  other  than 
tbe  adverse  possession  of  Crewdson,  as  al- 
ready shown,  and,  If  tbe  finding  referred  to 
was  not  supported,  it  was  error  without  In- 
Jury. 

It  is  not  necessary  to  consider  tbe  claim 
€bat  tbe  court  erroneously  held  the  tax  deeds 
of  McCann  to  be  void.  Plaintiff  obtained  that 
title  with  notice  of  Crewdson's  claim  of  title 
and  possession.  Plaintiff  could  not  strength- 
en his  position  In  this  way,  and,  as  to  Crewd- 
son, it  was  proper  to  bold  tbe  McCann  deeds 
to  be  void.  Furthermore,  these  deeds  were 
not -printed  in  tbe  record,  and  tbe  court  may 
have  found  in  them  some  fatal  defects  of 
which  we  have  here  no  knowledge. 

Numerous  other  assignments  of  error  are 
made,  but  upon  examination  they  appear  to 
depend  more  or  less  upon  questions  already 
disposed  of,  and  do  not  call  for  special  notice. 
It  is  advised  that  the  Judgment  and  ordei 
thoiW.  be  affirmed. 
B7P.-30 


We  concur:    COOPER,  O.;  QRAT,  0. 

PER  CURIAM.  For  tbe  reasons  given  In 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


021  Cal.  tf2) 

PEOPLE  T.  WESTLAKB    (Cr.  491.) 

(Supreme  Court  of  California.    May  23,  1899.) 

TAX    COLLECTOR— EMBEZZLEMENT— INSTRDC- 
TIONS—BVIDENCR-WITNESSKS— 
CROSS-EXAMINATION. 

1.  Where  a  tax  collector  was  indicted,  under 
Pen.  Code,  {  504,  for  embezzlement  in  fraudu- 
lently misappropriating  public  money,  it  waa 
error  to  instruct  that  defendant  was  guilty,  if, 
after  receiving  public  money,  he  willfully  omit- 
ted to  pay  it  over  to  tjie  county  treasurer. 

2.  An  instruction  plainly  erroneous  is  not  car- 
ed by  a  correct  instruction  in  aome  other  part 
of  tbe  charge. 

3.  In  a  prosecution  of  a  tax  collector  for  ^- 
bezzlement,  his  successor  testified  that  at  his 
first  settlement  as  collector  bis  attention  was, 
called  to  tlie  condition  of  tbe  retail  liquor  license 
book,  from  which  be  had  procured  his  retail  liq- 
uor license.  Held;  that  be  could  not  then  be  ask- 
ed what  he  discovered  unusual  about  the  book, 
since  it  did  not  appear  that  the  l>ook  was  ever 
in  defendant's  possession,  nor  where  it  bad 
been  kept,  and  that  it  was  in  the  same  conditioa 
as  when  tbe  witness  received  it. 

4.  In  a  prosecution  of  a  tax  collector  for  em- 
bezzlement, a  deputy  testified  to  issuing  liquor 
licenses  to  the  amount  thereof,  identified  licenses 
as  issued  by  defendant,  and  stated  what  waa 
done  in  the  office  with  money  received  for 
licenses  and  taxes,  and  that  she  issued  licenses, 
as  deputy  auditor,  to  defendant  dnring  one 
month;  and  examined,  and  expressed  her  opin- 
ion as  to,  a  stub  iMok.  Held,  that  defendant  was 
entitled  to  cross-examine  her  in  relation  to  her 
duties  as  deputy,  and  generally  as  to  bow  the 
business  of  the  collector's  office  was  conducted. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  coun- 
ty. 

Charles  L.  Westlake  was  convicted  of  em- 
bezzlement, and  he  appeals.     Reversed. 

O.  F.  Lacey  and  0.  A.  Dougherty,  for  ap- 
pellant.   Atty.  Gen.  Ford,  for  tbe  People. 

COOPER,  0.  The  defendant  was  Indicted 
by  tbe  grand  Jury  of  Monterey  county  for 
tbe  crime  of  embezzlement,  charged  to  have 
been  committed  by  him  while  tax  collector 
of  said  county.  Tbe  charging  part  of  the  In- 
dictment Is:  "Did  then  and  there,  to  wit,  on 
said  7tb  day  of  July,  1807,  and  in  the  county 
of  Monterey,  fraudulently  and  feloniously, 
and  not  In  tbe  due  and  lawful  execution  of 
bis  trust,  employment  and  duty  as  aforesaid, 
convert,  appropriate,  and  embezzle  tbe  said 
public  moneys  to  bis  own  use,  contrary  to 
tbe  form,"  etc.  Tbe  amount  of  money  alleg- 
ed to  have  been  so  eml>ezzled  was  $371, 
received  between  tbe  1st  day  of  June  and 
tbe  7tb  day  of  July,  1897.  Defendant  waa 
found  guilty  as  charged,  and  sentenced  to 
a  term  of  10  years  in  the  state  prison.  He 
made  a  motion  for  a  new  trial,  which  was 
denied,  and  this  appeal  Is  from  tbe  Judgment 
and  order  denying  bis  motion. 
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Pen.  Code,  {  503,  defines  embezzlement  as 
follows:  "Embezzlement  Is  the  fraudulent 
appropriation  of  property  by  a  person  to 
whom  It  has  been  intrusted."  Section  504  is 
as  follows:  "Every  officer  of  this  state,  or 
of  any  county,  city,  city  and  county,  or  oth- 
er municipal  corporation  or  subdivision  there- 
of, and  every  deputy,  clerli  or  servant  of  any 
such  officer,  and  every  officer,  director,  trus- 
tee, clerli,  servant  or  agent  of  any  association, 
society  or  corporation  (public  or  private),  who 
fraudulently  appropriates  to  any  use  or  pur- 
pose, not  in  the  due  and  lawful  execution  of 
his  trust,  any  property  which  he  has  In  his 
possession  or  under  his  control  by  virtue  of 
liis  trust,  or  secretes  it  with  a  fraudulent  In- 
tent to  appropriate  it  to  such  use  or  purpose, 
is  guilty  of  embezzlemtot"  The  indictment 
was  drawn  under  section  504.  The  court,  in 
its  instructions  to  the  jury,  said,  "The  de- 
fendant Is  charged  with  the  crime  of  emV>ez- 
zlement  Section  424  of  the  Penal  Code,  un- 
der which  this  prosecution  is  made,  reads 
as  follows,"  and  then  proceeded  to  read  all 
of  section  424.  Section  424  contains  10  sub- 
divisions in  regard  to  the  definition  of  crime 
by  a  puWic  officer,  and  the  portions  of  the 
section  necessary  to  be  discussed  herein  are 
as  follows:  "Each  officer  of  this  state,  or  of 
any  county,  city,  town  or  district  of  this  state, 
and  every  other  person  charged  with  the  re- 
ceipt, safe  keeping,  transfer  or  disbursement 
of  public  moneys  who  either,  (1)  without  au- 
thority of  law  appropriates  the  same,  or  any 
portion  thereof,  to  his  own  use  or  to  the  use 
of  another,  or,  •  *  *  (10)  willfully  omits 
or  refuses  to  pay  over  to  any  officer  or  per- 
son authorized  by  law  to  receive  the  same 
any  money  received  by  him  under  any  duty 
Imposed  by  law  so  to  pay  over  the  same,  is 
punishable  by  imprisonment  in  the  state  pris- 
on for  not  less  than  one  nor  more  than  ten 
years,  and  is  disqualified  from  holding  any 
office  In  this  state."  The  court  further  in  Its 
charge  to  the  Jury  told  them  that  if,  after 
receiving  public  money,  the  defendant  "will- 
fully omitted  to  imy  over  the  same  to  the 
county  treasurer,— such  money,  or  any  part  of 
it,— no  matter  whether  it  be  the  sum  named  In 
the  indictment  or  some  smaller  sum,  he  is 
guilty  as  charged."  The  court,  by  reading 
section  424  to  tlie  Jury,  and  by  telling  them 
that  defendant  was  being  prosecuted  under 
said  section,  and  that,  if  he  willfully  omitted 
to  pay  over  money  to  the  county  treasurer, 
he  was  guilty  as  charged,  evidently  defined 
embezzlement  by  a  public  officer  to  consist 
In  willfully  refusing  to  pay  over  public  mon- 
ey to  the  county  treasurer  after  receiving  it 
We  think  the  instruction  and  the  views  giv- 
en to  the  Jury  by  the  court  below  erroneous. 
The  defendant,  no  doubt,  could  have  been 
prosecuted  under  section  424,  but  he  was 
charged  under  section  504.  If  the  Instruc- 
tion given  by  the  court  stated  the  law  cor- 
rectly, then  the  willful  omission  of  a  pub- 
lic officer  of  a  county  to  pay  over  to  the  coun- 
ty treasurer  money  which  ba^  been  received 


by  him  In  his  official  capacity  Is  embezzle- 
ment. The  money  might  be  claimed  by  the 
officer  as  due  him  for  commissions,  or  under 
other  bona  fide  claim;  and  yet,  under  the  in- 
structions of  the  court,  if  he  willfully  refus- 
ed to  pay  over  the  money  he  would  be  guUty 
of  embezzlement.  The  omission  to  pay  over 
money  by  a  public  officer  Is  not  necessarily 
embezzlement.  In  People  v.  Carrlllo,  54  Gal. 
63,  the  defendant  was  charged  with  fraud- 
ulently and  without  authority  of  law  and 
willfully  and  feloniously  appropriating  mon- 
ey to  his  own  use  which  had  come  into  his 
IK)Ssession  as  tax  collector.  The  court  below 
Instructed  the  jury  that  If  they  found  the 
facts  to  be  that  defendant  received  the  mon- 
ey, and  failed  to  pay  over  the  same  as  re- 
quired by  law,  this,  if  unexplained,  raised  a 
presumption  of  felonious  appropriation, 
which  would  authorize  a  verdict  of  gruilty. 
This  court  held  the  instruction  erroneous,  and 
reversed  the  case,  using  this  language:  "The 
Instruction  is  clearly  erroneous.  In  that  the 
jury  are  told  that  the  failure  of  the  prisoner 
to  pay  over  the  money.  If  unexplained,  raises 
a  presumption  of  a  felonious  appropriation, 
which  will  authorize  a  verdict  of  guilty.  The 
alleged  felonious  appropriation  was  the  ulti- 
mate fact  to  the  solution  of  which  the  delib- 
erations of  the  jury  were  to  be  addressed.  It 
was  the  ultimate  and  Important  fact  to  be 
found  by  their  verdict  before  judgment  of 
conviction  could  properly  go  against  the  pris- 
oner. To  tell  them,  therefore,  that,  If  they 
should  find  some  other  and  merely  probative 
fact,  then  the  principal  fact  of  guilty  appro- 
priation was  to  be  reached  by  mere  presump- 
tion, was  an  unwarrantable  interference  with 
the  functions  of  the  Jury."  In  the  case  Just 
quoted  the  Jndge  of  the  lower  court  told  the 
jury  that  the  failure  to  pay  over  the  money 
raised  a  presumption  of  felonious  appropria- 
tion. In  the  case  at  bar  the  judge  told  the 
jury  that  the  willful  omission  to  pay  over  the 
money  of  itself  made  the  defendant  guilty  as 
charged.  If  the  Judge  in  this  case  had  told 
the  Jury  that  the  willful  omission  to  pay  over 
the  money  by  defendant  was  sufficient  to  raise 
a  presumption  of  his  guilt,  it  would  clearly 
have  been  error,  under  the  ruling  in  the  case 
of  People  V.  Oarriilo.  To.  tell  them  that  the 
willful  omission  to  pay  over  the  money  was 
conclusive  of  his  guilt  Is  certainly  more  in- 
jurious to  defendant  and  more  clearly  errone- 
ous. In  the  Carrillo  Case  the  presumption 
was  open  to  explanation,  and  the  Judge  so 
told  the  jury.  In  the  case  at  bar,  under  the 
instruction  of  the  court,  there  was  no  room 
for  explanation;  and,  if  the  Jury  found  that 
the  defendant  willfully  omitted  to  pay  over 
the  money,  they  either  had  to  find  the  d> 
fendant  guilty,  or  disobey  a  plain  mandate  of 
the  court. 

Defendant  could  have  been  Indicted  under 
subdivision  10  of  section  424  of  the  Penal 
Code,  and  in  such  case  the  indictment  would 
have  to  state  that  defendant  received  public 
money,  and  refused  or  omitted  to  pay  the 


Digitized  by 


Google 


CaL) 


PEOPLE  V.  WESTLAKE. 


467 


same  to  an  officer  authorized  by  law  to  re- 
eelTe  It,  under  a  duty  imposed  by  law  upon 
him  to  pay  over  the  same.  The  indictment 
in  this  case  contains  no  allegation  as  to  any 
one  being  authorized  by  law  to  recelTe  the 
money,  and  no  allegation  as  to  any  duty  im- 
posed by  law  upon  defendant  to  pay  OTer  the 
same.  If  the  willful  omission  to  pay  over 
money  to  the  county  treasurer  is  a  crime,  un- 
der subdivision  10  of  section  424,  the  indict- 
ment certainly  should  have  stated  that  the 
county  treasurer  was  the  person  auth<H:lzed 
by  law  to  receive  the  money,  and  that  It  was 
the  duty  of  defendant,  under  the  law,  to  pay 
It  to  the  treasurer.  The  defendant  might  not 
have  known  to  whom  the  money  should  have 
been  paid.  But  here  we  have  the  defendant 
charged  with  embezzlement  in  fraudulently 
approptiating  money  to  his  own  use,  and  the 
law  given  to  the  Jury,  that  if  he  willfully  re- 
fused to  pay  the  money  to  the  county  treas- 
urer, "he  is  guilty  as  charged."  The  Instruc- 
tion is  the  equivalent  of  saying  to  the  jury, 
"If  the  defendant  has  willfully  omitted  to 
pay  the  money  to  the  county  treasurer,  I 
charge  you,  as  a  matter  of  law,  that  he  is 
guilty  of  having  fraudulently  and  feloniously 
appropriated  it  to  his  own  use,  as  charged  in 
the  indictment."  The  statement  of  the  prop- 
osition carries  with  it  its  own  refutation.  In 
People  V.  Hamilton,  103  Cal.  489,  37  Pac.  629, 
the  defendant  was  informed  against  by  the 
district  attorney,  under  section  424  of  the 
Penal  Code,  for  the  crime  of  omitting  and  re- 
fusing to  pay  over  public  moneys  received  by 
him  in  his  official  capacity  to  his  successor. 
The  court  In  its  opinion  said:  "The  gravamen 
of  the  charge  in  the  information  is  ttiat  it  was 
the  duty  of  the  defendant,  imposed  by  law, 
to  transfer  the  money  in  question  to  his  suc- 
cessor in  office;  uiat  he  willfully,  fraudulent- 
ly, and  feloniously  neglected  and  refused  to 
liay  the  same  to  his  successor,"  etc.,— and 
then,  after  discussing  the  case  further,  used 
this  language:  "Defendant  could  not,  under 
the  information,  be  convicted  for  a  failure  to 
pay  these  moneys  to  the  county  treasurer  for 
the  reasons:  (1)  He  was  not  charged  in  the 
information  with  any  neglect  or  refusal  so  to 
do.  *  •  *"  In  this  case  defendant  Is  not 
charged  with  any  such  neglect,  refusal,  or 
omission,  and  yet  the  jury  are  told  that  such 
omission  would  make  defendant  guilty  as  char- 
ged. 

It  is  claimed  that.  If  the  instruction  given 
was  error,  the  court  gave  the  law  correct- 
ly In  other  parts  of  its  instructions.  It  is  the 
rule  that  when  a  single  instruction,  standing 
alone,  does  not  contain  all  the  conditions  and 
limitations  which  it  should,  and  is  thus  sub- 
ject to  legal  criticism,  the  glvhig  of  it  will 
not  tie  error,  if  it  can  be  read  in  connection 
with  other  instructions,  and  thus  make  all 
the  instructions  harmonize  as  a  whole,  and 
it  being  read  together,  supplemented  by  each 
other,  they  all  together  fairly  and  correctly 
state  the  law^;  but  this  rule  does  not  apply 
when  the  Instruction  contains  a  plain  state- 


ment of  an  Incorrect  principle  of  law.  An  in- 
atnictlon  plainly  erroneous  is  not  cured  by  a 
correct  instruction  In  some  other  part  of  the 
charge.  People  v.  Wong  Ah  Ngow,  54  Cal. 
151;  People  v.  Bush,  65  Cal.  129,  3  Pac.  590; 
People  v.  Marshall,  112  Cal.  422,  44  Pac.  718. 

One  Elmer  Alexander,  who  had  succeeded 
the  defendant  as  tax  collector  of  the  county 
August  2, 1897,  was  called  as  a  witness  by  the 
prosecution,  and  stated  that  at  his  first  settle- 
ment as  tax  collector  his  attention  was  called 
to  the  condition  of  the  retail  liquor  license 
book  from  which  he  had  procured  his  retail 
liquor  license.  It  will  be  noted  that  the  wit- 
ness does  not  fix  the  date  of  making  his  first 
settlement.  The  witness  was  then  asked  by 
the  prosecution  the  following  question:  "Q. 
What  did  you  dlscovra  about  that  book  un- 
usual?" To  this  question  the  defendant  ob- 
jected upon  the  ground  that  the  question  relat- 
ed to  a  time  subsequent  to  the  time  the  de- 
fendant left  the  office,  that  there  was  no  proof 
that  the  book  was  in  the  same  condition  it 
was  in  when  defendant  left  the  office,  and 
upon  the  ground  that  the  book  itself  Is  the 
best  evidence.  The  court  overruled  the  ob- 
jection, and  the  witness'  answered:  "There 
was  more  stubs  than  I  had  received  licenses 
for."  We  think  the  objection  to  this  question 
should  have  been  sustainad,  and  that  the  an- 
swer may  have  materially  Injured  the  defend- 
ant before  the  jury.  It  is  not  at  all  clear 
what  the  answer  meant,  but  it  is  susceptible 
of  such  interpretation  as  would  causa  the 
Jury  to  believe  that  defendant  had  taken  out 
licenses  from  the  book  without  accounting 
for  them.  It  does  not  appear  that  the  book 
was  ever  in  the  possession  of  defendant  nor 
where  it  had  been  kept,  nor  that  it  was  in 
the  same  condition  as  it  was  in  when  Alexan- 
der first  received  it  The  book  might  have 
been  in  the  hands  of  a  dozen  different  per- 
sons after  August  2,  1897,  and  before  the  wit- 
ness made  his  first  settlement  as  tax  collector. 
Where  the  liberty  and  rights  of  a  defendant 
are  being  tried,  the  ends  of  justice  are  better 
subserved  by  rejecting  all  Incompetent  or 
doubtful  testimony. 

Mrs.  Baker,  a  witness  for  the  prosecution, 
testified  that  she  was  employed  in  the  au- 
ditor's office  during  1807,  while  the  defendant 
was  tax  collector,  and  that  she  was  familiar 
with  the  method  of  issuing  licenses  to  the  tax 
collector;  that  between  the  Ist  day  of  Janu- 
ary and  the  2d  day  of  August,  1897,  she  is- 
sued to  defendant  various  licenses,  amount- 
ing in  the  aggregate  to  $294;  that  she  wa.s 
also  employed  in  the  tax  collector's  office  (be- 
ing the  office  held  by  defendant)  during  the 
whole  of  his  incumbency.  The  witness  iden- 
tlfled  a  large  number'of  licenses  as  being  is- 
sued by  defendant,  and  testified  that  they 
were  In  defendant's  handwriting.  She  fur- 
ther testified  in  her  direct  examination  that, 
when  she  Issued  licenses  from  the  defend- 
ant's office,  she  put  the  money  in  the  safe,  as 
a  rule,  but  sometimes  in  the  cash  drawer; 
that  the  tax  money  was  put  in  the  cash 
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drawer;  that  in  the  month  of  May,  1897,  she 
issued  licenses  from  the  auditor's  office  to  the 
tax  collector.  The  witness,  after  examining 
a  stub  book,  said  that  she  believed  that  all 
the  licenses  Issued  were  from  the  book  of 
new-style  licenses.  The  witness  on  cross-ex- 
amination testifled  that  she  was  deputy  au- 
ditor and  deputy  tax  collector  at  the  same 
time,  and  that  she  went  to  work  in  defend- 
ant's office  about  March  1,  1897,  and  con- 
tinued there  until  August  2,  1897.  The  fol- 
lowing questions  were  asked  of  the  witness 
by  the  defendant  in  cross-examination:  "(1) 
Q.  What  was  the  extent  of  your  duties  there? 
(2)  Q.  What  did  you  do  In  your  capacity  as 
deputy  tax  collector?  (3)  Q.  During  this  pe- 
riod of  time,  from  the  Ist  of  March  until  the " 
2d  of  August,  1897,  who  in  the  tax  collector's 
office  attended  to  the  business  of  collecting 
money  orders,  post-office  orders,  and  such  as 
that?  (4)  Q.  Who  besides  yourself  had  the 
combination  of  the  safe?  (5)  Q.  Did  you 
hare  the  combination  of  the  safe?  (6)  Q. 
While  yon  were  in  charge  of  the  tax  collect- 
or's office,  or  employed  there  as  deputy,  from 
the  1st  of  March  until  the  2d  of  Angnst,  how 
often  was  the  cash  settled  and  balanced?" 
There  were  several  other  questions  asked,  of 
the  same  general  character,  but  the  alwve 
will  be  sufficient  for  the  purposes  of  this 
decision.  To  each  of  these  questions  the 
prosecution  objected  upon  the  ground  that  it 
was  not  proper  cross-examination,  and  the 
objection  was  sustained,  and  to  each  ruling 
the  defendant  excepted.  We  think  the  court 
l)elow  confined  the  cross-examination  within 
too  narrow  limits.  The  witness  was  testify- 
ing against  the  defendant,  who  was  being 
tried  for  embezzling  public  moneys.  She  had 
been  a  deputy  in  the  office,  and  in  charge  of 
many  important  details  in  connection  with  it. 
.  It  was  for  the  Jury  to  determine  whether  the 
defendant  was  himself  the  party  who  had 
fraudulently  appropriated  public  money.  The 
power  of  cross-examination  is  one  of  the  most 
efficacious  tests  which  is  known  to  the  law 
for  the  discovery  of  truth.  To  deprive  the 
defendant  of  this  right  in  a  proper  case,  and 
in  regard  to  material  matter,  and  when  the 
cross-examination  is  conflned  within  the  gen- 
eral scope  of  the  direct  examination,  is  error 
for  which  a  Judgment  of  conviction  should  be 
reversed.  It  is  always  proper  to  cross-exam- 
ine a  witness  fully  as  to  all  facts  and  circum- 
stances connected  with  the  matters  stated  in 
Ills  direct  examination.  1  GreenL  Ev.  §  445. 
This  rule,  in  substance,  has  been  adopted  by 
this  court  in  many  cases.  In  People  v.  Gal- 
laglier,  100  Gal.  476,  35  Pac.  83,  the  court 
said,  "The  right  of  cross-examination  affords 
the  most  effective  mode  of  testing  the  ac- 
curacy or  credibility  of  a  witness,  and  should 
not  be  restricted  beyond  the  requirements  of 
the  statute."  In  City  of  Santa  Ana  v.  Har- 
Itn,  09  Cal.  545,  34  Pac.  227,  the  court  said, 
"Great  liberality  is  properly  extended  In  such 
crosa-exan^lnations,  and  for  the  purpose  of 
testing  the  knowledge,  Judgment,  or  bias  of 


the  witness  the  liberality  Is  wisely  exet^ 
cised."  Applying  the  above  rules,  the  ques- 
tions asked  appear  to  us  to  have  Iteen  within 
the  general  scope  and  pertaining  to  the  direct 
examination.  We  advise  that  the  Judgment 
and  order  be  reversed 

We  concur:  BRlTT,  O.;  HAYNES,  C; 
GRAY,  a 

PER  CURIAM.  For  the  reasons  given  .In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed. 


(124  Cal.  4S) 
MERCHANTS'  AD-SIGN  CO.  v.  STERIJNO. 

(L.  A.  588.) 
(Supreme  Court  of  Cnlifornia.    May  18,  1899.) 

CONTRACTS  IN  RESTRAINT  OP  TRADE— 
KSTOPPEUj. 

1.  A  contract  between  a  stockholder  who  ia 
active  manager  of  a  corporation,  and  one  to 
whom  he  sold  bis  stock  and  the  good  will  ot 
the  corporation,  restraining  the  vendor  from  car- 
rying on  a  like  business,  is  void,  as  in  reetraint 
of  trade. 

2.  Where  a  stockholder  in  a  corporation  sells 
the  good  will  of  the  business,  the  fact  that  he 
received  a  valuable  considerntion  therefor  does 
not  estop  him  to  deny  that  he  had  a  vendible 
interest  in  such  good  will. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county. 

Action  by  Merchan'sf  Ad-Sign  Company 
against  Thomas  M.  Sterling.  Judgment  for 
defendant  sustaining  a  demurrer  to  the  com- 
plaint, and  plaintiff  appeals.    Affirmed. 

Fuller  A  Burnett,  for  appellant.  Davis  & 
Rush,  for  respondent 

CHIPMAN,  O.  Injunction  to  restrain  de- 
fendant from  engaging  in  the  business  of  ad- 
vertising. It  is  alleged  that  plaintiff  is  a  cor- 
poration engaged  in  the  business  of  bill  post- 
ing and  other  methods  of  advertising  in  the 
city  and  county  of  Los  Angeles;  that  about 
August  20,  1896,  defendant  owned  80  shares 
of  the  capital  stock  of  plaintiff  company,  and 
was  actively  engaged  in  the  management  ot 
plaintiff's  said  business;  that  al)out  Septem- 
ber 15,  1896,  he  transferred,  without  consider- 
ation, 60  of  said  80  shares  to  bis  wife.  In 
trust  for  himself  and  bis  sole  use  and  benefit, 
and  for  the  purpose  of  concealing  the  tme 
ownership  of  said  60  shares;  that  on  August 
12,  1897,  he  sold,  by  written  contract,  for  a 
good  and  valuable  consideration,  to  one  WIl- 
shlre,  "ail  his  interest,  direct  and  Indirect,  In 
the  plaintiff,  and  his  interest  in  the  good  wUI 
of  the  business  of  plaintiff,  and  said  defend- 
ant in  said  contra^ct,  for  a  good  and  valuable 
consideration  to  him  in  hand  paid  by  said  Wtl- 
shire,  agreed  to  and  with  said  Wilshlre  tliat 
he  would  not  conduct  nor  assist  In  the  conduct 
of  bill  posting  in  said  city  of  Los  Angelea 
so  long  as  said  Wilshire,  or  any  person  de- 
riving title  to  said  good  will  from  him,  shoold 
carry  on  a  like  business  therein";    that  on 
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January  20,  1898,  WUshlre  transferred  the 
contract  of  August  12th  to  plaintJft.  The 
complaint  then  alleges  the  formation  of  the 
Los  Augelea  Bill-Posting  Company,  a  corpo- 
ration, ahout  January  17,  1898,  in  said  city 
and  county,  its  business  in  part  being  similar 
to  that  of  plaintiff's,  and  that  since  said  date 
It  has  been  so  engaged;  that  defendant,  in 
violation  of  hte  said  agreement,  helped  to  form 
the  Los  Angles  Bill-Posting  Coiiipany,  and 
became  a  stockholder  therein,  and  conducted 
and  assisted  to  conduct  Its  business,  and  Is  Its 
principal  manager,  and  said  company  has 
thereby  been  enabled  to  enter,  and  has  so  en- 
tered, into  successful  competition  with  plain- 
tiff in  the  bfll-posting  business  In  said  city, 
and  that  without  the  services  of  defendant 
said  company  could  not  hare  been  able  suc- 
cessfully to  compete  with  plaintiff  In  Its  said 
business.  Plaintiff  seeks  damages,  and  to  re- 
strain defendant  from  conducting,  or  assist- 
ing in  conducting,  the  business  of  the  Los  An- 
geles Bill-Posting  Company.  A  demun-er  to 
the  complaint  for  insufficiency  of  facts  and 
for  ambiguity  and  uncertainty  was  sustained, 
and  the  court  gave  Judgment  for  defendant 
without  leave  to  amend,  from  which  this  ap- 
peal Is  prosecuted.  Respondent  has  Sled  no 
brief. 

The  principal  question  presented  by  appel- 
lant Is  as  to  the  validity  of  the  contract  be- 
tween defendant  and  Wilshire.  The  allegation 
of  the  complaint  is  that  defendant  sold  his  in- 
terest In  the  good  will  of  the  business  of  plain- 
tiff corporation.  In  consideration  of  which  he 
agreed  not  to  conduct,  or  assist  In  conducting, 
the  business  of  bill  posting,  In  which  plalntifT 
was  engaged.  There  Is  no  allegation  that  de- 
fendant had  any  Interest  In  such  good  will, 
except,  as  the  owner  of  certain  shares  of  the 
corporation,  It  may  be  so  Inferred.  Section 
1673,  Civ.  Code,  reads  as  follows:  "EJvery 
contract  by  which  any  one  is  restrained  from 
exercising  a  lawful  profession,  trade,  or  busi- 
ness of  any  kind,  otherwise  than  is  provided 
by  the  next  two  sections,  is  to  that  extent 
void."  Section  1674,  Id.,  provides  as  follows: 
"One  who  sells  the  good  will  of  a  business 
may  agree  with  the  buyer  to  refrain  from  car- 
rying on  a  similar  business  within  a  specified 
county,  city,  or  part  thereof,  so  long  as  the 
buyer,  or  any  person  deriving  title  to  the  good 
'wdl  from  him  carries  on  a  like  business  there- 
in." SecUon  992,  Id.,  defines  the  "good  wlU" 
3f  a  business  to  be  "the  expectation  of  con- 
tinued public  patronage";  and  section  993,  Id., 
says  It  "Is  property,  transferable  like  any 
other  property."  "One  who  sells  the  good  will 
of  a  business  thereby  warrants  that  he  will 
not  endeavor  to  draw  off  any  of  the  custom- 
ers." Section  1776,  Id.  "A  partner,  as  such, 
has  not  authority  to  do  any  of  the  following 
acts,  unless  bis  <M>-partnerB  have  wholly  aban- 
doned the  business  to  him,  or  are  Incapable 
of  acting:  •  •  •  (2)  To  dispose  of  the 
good  will  of  the  business."  Section  2130,  Id. 
Bat  "partners  may,  upon  or  In  anticipation  of 
A  dissolution  of  the  partnership,  agree  that 


none  of  them  will  carry  oh  a  similar  bualneaa 
within  the  same  city  or  town  where  the  part- 
nership business  has  been  transacted,  or  with- 
in a  specified  part  thereof."  Section  1675,  Id. 
These  constitute  all  the  statutory  provisions 
upon  the  subject  of  good  will  and  restraint  of 
trade  which  bear  upon  the  question. 

It  is  conceded  by  appellant,  what  is  obvious- 
ly true,  that  a  stockholder  cannot  transfer 
the  good  will  of  the  corporation.  In  the  case 
of  Waterworks  v.  SchotUer,  62  Cal.  69  (at 
page  118),  it  was  said:  "It  Is  contended  that 
good  will  enters  into  and  forms  an  element 
in  the  value  of  the  shares  of  stocks  No  case 
has  been  produced  to  us,  nor  have  we  been 
able  to  find  any,  holding,  or  even  Intimating, 
that  this  Is  so.  We  find  no  such  element  of 
value  In  the  least  hinted  at  by  any  one  who 
has  written  on  the  subject,  nor  has  any  such 
been  called  to  our  attention.  We  cannot  rec- 
ognize any  such  element  as  giving  value  to 
shares  In  a  trading  corporation.  It  would  be 
strange  to  predicate  good  will  as  pertaining 
to,  or  extending  to,  an  abstraction,  to  an  'ar- 
tificial being,  invisible,  intangible,  and  exist- 
ing only  In  contemplation  of  law.' "  Appar- 
ently conceding  the  correctness  of  these  views, 
counsel  for  appellant  insist  that,  "where  a 
stockholder  has  been  actively  engaged  in  the 
management  of  the  business  of  the  corpora- 
tion, he  surely  has  the  privilege  of  increas- 
ing the  vendibility  of  his  stock  by  being  able 
to  agree  with  the  buyer  that  he  will  refrain 
from  carrying  on  a  similar  business  to  that 
heretofore  engaged  in  by  himself  and  the  cor- 
poration which  he  managed,  of  course  within 
the  time  and  territorial  limits  allowed  by  the 
Code."  We  are  cited  to  the  following  well- 
considered  and  instructive  cases,  as  showing 
that  the  statute  should  be  given  a  liberal  con- 
struction: Brown  v.  Kllng,  101  CaL  295,  35 
Pac.  995;  Carpet  Works  v.  Jones,  102  Cal. 
506,  36  Pac.  841;  Meyers  v.  MeriUion,  118  Cal. 
352,  50  Pac.  662.  In  the  case  now  before  us 
there  seems  to  be  no  room  for  construction. 
Defendant,  as  a  stockholder,  did  not  and  could 
not  transfer  the  good  will  of  the  corporation, 
assuming,  what  we  do  not  consider  it  neces- 
sary to  decide,  that  good  will,  as  property, 
pertains  to  a  corporation.  The  element  of 
good  will,  therefore,  is  not  present  In  the 
transaction.  The  statute  says  that  "one  who 
sells  the  good  will  of  a  business  may  agree," 
etc.;  but  the  statute  also  says  that  "every 
contract  by  which  one  is  restrained  from  ex- 
ercising a  lawful  *  *  •  business  of  any 
kind,  otherwise  than  is  provided  by  the  next 
two  sections  [in  which  the  above  provision  is 
stated],  is  to  that  extent  void."  Reading  the 
sections  1673  and  1674  together,  they  may  be 
briefly  paraphrased  as  follows:  Every  con- 
tract by  which  any  one  is  restrained  from  ex- 
ercising a  lawful  business  Is  to  that  extent 
void,  except  where  he  has  sold  the  good  will 
of  a  business,  In  which  case,  as  to  that  or 
similar  business,  he  may  agree  not  to  engage 
therein  so  long  as  the  buyer  carries  on  a  like 
business,  within  speclfled  limits.    It  is  not 
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a  qaestloii  whether  the  holder  of  shares  of  a 
corporation  should  be  permitted  to  enhance 
their  vendibility  by  agreeing  to  abstain  from 
carrying  on  business  similar  to  that  of  the 
corporation,  within  the  limitations  prescribed, 
bnt  It  is  a  question  whether  such  an  agree- 
ment is  not  by  law  declared  to  be  void. 
We  are  pointed  to  Carpet  Works  ▼.  Jones, 
supra,  where  it  was  said  that  "the  Code 
introduces  no  new  principles;  it  simply  elim- 
inates from  the  controversy  arising  upon 
such  restrictions  the  question  as  to  what  is  a 
reasonable  territorial  limit"  And  so  we  are 
told  that  the  Code  commissioner's  note  shows 
that  this  one  question  of  territorial  restric- 
tion Is  the  only  departure  from  commqn-law 
principles  sought  to  be  effected  by  the  Code 
proyislons.  We  think  the  Code  provision  was 
intended  to  and  In  fact  went  further  than  is 
here  suggested.  In  Vulcan  Powder  Co.  t. 
Hercules  Powder  Co.,  9C  CaL  510,  31  Pac. 
581,  the  rule  at  common  law,  even  as  finally 
relaxed  and  applied,  was  said  to  be  "uncertain, 
and  led  to  much  perplexing  legislation,  and 
the  law  upon  the  subject  in  this  state  Is  now 
declared  in  section  1673  of  the  Civil  Code." 
Beferrlng  to  the  next  two  sections,  It  was 
said  that  they  merely  provide  that  "one  who 
sells  the  good  will  of  a  business  may  agree 
not  to  carry  on  a  similar  business  within  a 
specified  county  or  city;  and  that,  In  anticipa- 
tion of  a  dissolution  of  »  partnership,  a  part- 
ner may  agree  not  to  carry  on  a  similar  busi- 
ness within  the  city  or  county  where  the 
partnership  business  is  transacted."  These 
latter  sections  were  held  not  to  apply,  because 
the  case  did  not  fall  within  either  one  of  the 
exceptions,  1.  e.  being  the  sale  of  a  business 
and  its  good  will  or  a  dissolution  of  a  part- 
nership. The  case  was  determined  wholly  un- 
der section  1673.  The  contract  there  Involved 
was  held  to  be  void  as  in  restraint  of  trade. 
The  cases  cited  by  appellant  from  our  Reports 
and  other  cases  not  cited,  where  these  sections 
have  been  referred  to,  are  cases  where  the 
business  and  good  will  were  sold,  and  the  lib- 
eral construction  given  the  sections  was  In 
Bid  of  agreements  coming  within  the  excep- 
tions of,  and  permitted  to  be  made  by,  the 
Code.  It  seems  to  me  that  the  only  question 
here  Is,  as  It  was  In  the  Vulcan  Powder  Com- 
pany Case,  was  the  contract  in  restraint  of 
trade?  The  language  of  the  Code  is  unmis- 
takable: "Every  contract  by  which  one  [1.  e. 
any  person]  la  restrained  from  exercising  a 
lawful  •  »  •  business  of  any  kind  •  •  • 
Is  to  that  extent  void."  The  allegation  Is  that 
defendant  agreed  not  to  engage  in  the  business 
of  bill  posting,  which  Is  a  lawful  business. 
This  was  an  agreement  In  restraint  of  trade, 
and  therefore  void. 

2.  But  It  Is  said  that  defendant,  having  rep- 
resented by  his  conduct  that  he  had  such  an 
interest  In  the  business  and  good  will  of  plain- 
tiff as  would  support  the  restraining  covenant, 
and  having  accepted  a  valuable  consideration 
therefor,  be  is  now  estopped  from  denying 
the  existence  of  such  Interest;    citing  Potter 


T.  Ahrens,  110  Cal.  674,  43  Pac.  888.    la  the 

case  cited  the  contract  purported  to  dispose  of 
the  business  and  good  will  of  manufacturing 
and  vending  certain  articles  of  merchandise. 
No  question  arose  as  to  the  right  of  the  par- 
ties to  dispose  of  the  good  will.  Being  clothed 
with  ownership  and  power  to  sell,  the  defend- 
ants were  clearly  estopped  to  deny  their  in- 
terest In  what  they  purported  to  sell.  In  tb« 
case  here,  however,  it  Is  conceded  that  de- 
fendant could  not  dispose  of  the  good  will  of 
the  corporation.  Defendant  had  no  vendible 
Interest  in  that  good  will  witliin  his  disposi- 
tion, and  this  the  plaintiff  must  be  presumed 
to  have  Icnown,  and  defendant  is  therefore  not 
estopped.  The  contract  being  void  as  in  re- 
straint of  trade,  and  It  so  appearing  from  the 
face  of  the  complaint,  the  defense  is  available 
on  demurrer.  The  maxim,  "Ex  turpi  causa 
non  oritur  actio,"  applies.  It  Is  advised  that 
the  Judgr-uent  should  be  affirmed. 

We  concur:    BRITT,  C;  HATNES,  O. 

PER  CURJIAM.  For  the  reasons  given  hi 
the  foregoing  opinion  the  Judgment  la  af- 
firmed. 


(124  Cal.  6E1) 
PEOPLE  T.  LEVnS.    (Cr.  488.)' 
(Supreme  Court  of  California.    May  31,  1899.) 

BOHICIDB— VERDICT  —  INSTRUCTION  —  DEATH 
HASTENED  BY  DECEASED— STATEMENTS  BY 
PROSECUTING  ATTORNEY— ORDER  OF  TRIAU 

1.  The  verdict  of  a  jury  in  a  criminal  case, 
based  on  conflicting  evidence,  will  not  be  dis- 
turbed on  appeal. 

2.  No  exception  Jies  to  the  refusal  of  a  trial 
Judge  to  advise  the  jury  to  acquit  defendant 
under  Pen.  Code,  |  1118,  which  provides  thai 
the  court  may,  if  it  deems  tlie  evidence  insulU- 
dent  to  support  a  conviction,  advise  the  jury 
to  acquit  defendant,  but  that  the  jury  shall  not 
be  bound  thereby. 

3.  Defendant  inflicted  a  mortal  wound  on  the 
person  of  deceased  by  shooting  him.  After  the 
shooting,  and  while  in  great  pain,  deceased  cut 
his  own  throat,  thereby  hastening  his  death. 
Held,  that  if  the  wound  inflicted  by  defendant 
contributed,  concurrently  with  the  wound  inflict- 
ed by  deceased,  to  cause  death,  defendant  is 
guilty  of  the  homicide. 

4.  A  prosecuting  attorney,  in  his  opening  to 
the  jury,  stated  that  he  would  prove  a  certain 
act  contributory  to  the  death  of  deceased  to 
have  t)een  done  by  defendant.  There  was  no 
evidence  introduced  which  tended  to  prove  the 
act.  Hdd,  that  such  statement,  if  made  in  good 
faith,  and  with  intent  to  attempt  its  proof,  was 
not  an  abuse  of  his  position. 

5.  The  remark  was  not  prejudicial,  as  it  tend- 
ed to  raise  in  the  minds  of  the  jury  the  belief 
that  proof  thereof  was  essential  to  the  prosecu- 
tion's case. 

6.  Permitting  the  calling  of  a  witness  by  the 
statCj  after  the  defense  has  closed  its  case,  to 
testify  to  matters  not  prejudicial  to  defendant, 
is  harmless  error. 

7.  Where  it  appenrs  that  deceased,  after  he 
was  mortally  wounded  by  defendant,  inflicted 
upon  himself  a  wound  which  would  necessarily 
cause  his  death  sooner  than  the  wound  inflicted 
by  defendant,  an  instruction  that,  if  it  is  im- 
possible to  tell  whether  deceased  died  from  the 
wound  inflicted  by  himself  or  the  one  inflicted 
by  defendant,  they   must  acquit  defendant,   is 

X  Behearhig  denied  June  30.  18U&. 
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erroneom,  M  exdndin?  the  theory  that  both 
wounds  might  hare  concurrently  contributed  to 
cause  death. 

Department  2.  Appeal  from  anperlor  court, 
Shasta  county. 

Frank  A.  Lewis  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

H.  E.  E(ighton  and  Theo.  J.  Roche,  for  ap- 
pellant   Att7.  Gen.  Ford,  for  the  People. 

TEMPLE,  J.    The  defendant  was  convicted 
of  manslaughter,  and  appeals  from  the  Juil"-^' 
ment  and  from  an  order  refusing  a  ney-  '■«;; 
It  Is  his  second  appeal.    The  maipj^^^^re 
stated  In  the  decision  of  the  fo:*^^^  appeaL 
117  CaL  186,  48  Pac.  1088.   -Since,  however, 
it  is  now  claimed  that  tiie  people  failed  to 
overcome  the  presumption  of  Innocence  upon 
the  last  trial,  it  may,  be  noted  that  the  Jury, 
in  the  proper  exercise  of  their  functions,  may 
hare  found  the  tr/te  to  be  much  less  favorable 
to  the  defendant  than  the   statement  con- 
tained In  the  opinion  on  the  former  appeal. 
It  was  withJn  their  province  to  reject  some 
testimony,  and  to  accept  such  as  to  them 
seemed  credible.  For  Instance,  they  may  have 
ratioQall/  concluded  from  the  evidence  that 
Lewis  <!/d  not  In  the  altercation,  say  that  he 
did  not  question  the  veracity  of  Farrell,  but 
that  on  the  other  hand,  when  asked  by  Far- 
rell wkether  his  word  was  not  good,  replied, 
"No,  Sot  with  me,"  and  that  when  this  was 
resented  he  Jumped  up  from  the  table,  and 
drov^  Farrell  from  the  house;    that  Farrell 
fled  before  him  until,  out  of  doors,  be  took 
up  4  singletree,  and  challenged  Lewis  to  come 
outand  flgbt,  and  did  not  advance  or  threaten 
to  .strike  otherwise  than  by  such  challenge; 
anj  that  thereupon  Lewis,  being  In  no  danger 
whatever,    raised    his   rifle   to    his    shoulder, 
aid  with  the  remark,  "Damn  you,  I'U  teach 
y>u  to  fight  me,"  flred  the  fatal  shot  and 
a>on  after,  when  his  wife  asked  some  one  to 
'to  tot  a  doctor,  he  said:    "Don't  go  for  a 
lector.    Damn  him,  let  him  die."    All  con- 
tradictory evidence  may  well  have  been  dis- 
^■redlted.     As  has  often  been  stated,  this  court 
aas  no  Jurisdiction  of  criminal  cases  on  ques- 
Mons  of  fact,  and,  consequently,  I  fall  to  see 
•why  there  should  have  been  a  hundred  pages 
of  printed  brief  carefully  reviewing  the  tes- 
timony, witness  by  witness,  showing  what 
contradictory  statements  were  made  by  some 
/ot  them,  that  some  had  evidently  been  drilled, 
'  or  for  various  reasons  the  testimony  of  some 
ot  the  witnesses  for  the  prosecution  was  en- 
titled to  less  credence  than  the  testimony  for 
tbe  defense.    Even  if,  at  the  conclusion  ot 
tbe  evidence  for  the  prosecution,  the  defense 
asked  the  court  to  advise  the  Jury  to  acquit 
axid  the  request  was  refused,  and  such  re- 
fusal could  be  reviewed   here,   such  review 
-vvould  only  go  to  tbe  extent  of  determining 
^•bether  there  was  an  absence  of  any  sub- 
stantial evidence  as  to  some  fact  that  the 
prosecution  was  bound  to  prove.    I  know  of 
oo  mode  by  which  it  can  be  made  proper  for 


this  court  to  enter  npon  such  a  minute  in- 
quiry as  to  the  value  of  the  testimony  and 
the  credibility  of  the  witnesses  as  we  are  in- 
vited to  hi  this  case.  But  I  think  no  exc«iF>" 
tlon  Is  authorized  to  a  refusal  of  the  court 
to  give  such  advice.  Had  it  been  gtiren,  the 
Jury  would  not  be  bound  to  f^MJ  it  If  the 
defense  was  satisfied  tiMfthere  was  a  total 
lack  of  evidence  i;;^4^  some  essential  Issue, 
it  could  have  .aAfhltted  tbe  case  upon  the  evi- 
dence af  the  prosecution.  But  as  It  did  not 
do'  so,  it  was  proper  for  the  court  on  Just 
terms  to  allow  the  defect  to  be  supplied  at 
any  time  before  the  final  submission  of  the 
case.    Sec  Pen.  Code,  {$  1118,  1170,  et.seq. 

Upon  a  motion  for  a  new  trial  questions  of 
law  may  be  presented  in  regard  to  the  legal 
sufficiency  of  the  evidence,  and  such  questions 
may  be  reviewed  here.  In  fact  In  this  case 
the  only  substantial  questions  presented  are 
so  presented,  but  their  consideration  does  not 
require  this  elaborate  consideration  and  dis- 
cussion of  the  evidence.  The  evidence  upon 
which  these  points  are  based  Is  not  conflict- 
ing, and,  of  course,  there  is  no  substantial 
disagreement  In  regard  thereto.  But  for  the 
considerations  presented  in  these  few  propo- 
sitions, really  constituting  but  one  point  we 
may  assume,  and  the  fact  is,  that  the  evi- 
dence abundantly  sustains  the  verdict  De- 
fendant and  deceased  were  brothers-in-law, 
and  not  altogether  friendly,  although  they 
were  on  speaking  and  visiting  terms.  On  the 
morning  of  the  homicide  the  deceased  visited 
tbe  residence  of  the  defendant  was  received 
In  a  friendly  manner,  but  after  a  while  an 
altercation  arose,  as  a  result  of  which  de- 
fendant shot  deceased  In  the  abdomen.  In- 
flicting a  wound  that  was  necessarily  mortal. 
Farrell  fell  to  the  ground,  stunned  for  an  In- 
stant but  soon  got  up,  and  went  Into  the 
house,  saying:  "Shoot  me  again.  I  shall 
die  anyway."  His  strength  soon  failed  him, 
and  he  was  put  to  bed.  Soon  afterwards,— 
about  how  long  does  not  appear,  but  within 
a  very  few  minutes,— when  no  other  person 
was  present  except  a  lad  about  9  years  of 
age,  nephew  of  tbe  deceased,  and  son  of  de- 
fendant, the  deceased  procured  a  knife,  and 
cut  his  throat  inflicting  a  ghastly  wound, 
from  the  effect  of  which,  according  to  the 
medical  evidence,  he  must  necessarily  have 
died  in  five  minutes.  The  wound  inflicted  by 
the  defendant  severed  the  mesenteric  artery, 
and  medical  witnesses  testified  that  under  the 
circumstances  it  was  necessarily  mortal,  and 
death  would  ensue  within  one  hour  from  the 
effects  of  that  wound  alone.  Indeed,  the  evi- 
dence was  that  usually  tbe  effect  of  such  a 
wound  would  be  to  cause  death  in  less  time 
than  that  but  possibly  the  omentum  may 
have  filled  the  wound,  and  thus,  by  prevent- 
ing tbe  flow  of  the  blood  from  the  body,  have  ' 
stayed  its  certain  effect  for  a  short  period. 
Internal  hemorrhage  was  still  occurring,  and, 
with  other  effects  of  the  gunshot  wound,  pro- 
duced intense  pain.  The  medical  witnesses 
thought  that  death  was  accelerated  by  the 
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knJfe  wound.  Perbap*  aome  of  tbem  oon- 
Mdered  It  the  Immediate  canae  of  deatb.  Now, 
it  ia  contended  tbat  this  ia  a  case  where  one 
hlng  from  a  mortal  wonnd  Is  killed 
InterrenlDK  canae,  and  therefore  de- 
Dj  ass  not  lilUed  by  Lewis.  To  consU- 
ceased  w^hter,  the  defendant  must  have 

tnte  lirrHmyd    If     though    mortally 

liiUed  some  one,~laot.  Farrell  actually 
wounded  by  the  defenuaAfryenlng  cause, 
died  from  an  Independent  ■toNit£_pf  a 
Lewis,  at  the  most,  conld  only  be 
felonious  attempt.  He  was  as  effectually 
Tented  from  killing  as  he  would  have  been 
if  some  obstacle  had  turned  aside  the  bullet  j 


bis  brotber-in-bw?    In  either  case  tbe  ana: 
relation  between  the  knife  wound  and  Qie 
gunshot  wound  would  seem  to  be  Die  same. 
In  either  case,  If  defendant  bad  not  tbot  tte 
deceased,  the  knife  wound  would  not  hiTe 
been    Inflicted.     Suppose   one   assanlts  and 
wounds  another,  intending  to  take  life,  tint 
the  wound,  though  painful,  is  not  CTen  dan- 
gerous, and  the  wounded  man  knows  that  it 
is  not  mortal,  and  yet  takes  his  own  Ufc  to 
escape  pain,  would  it  not  be  suicide  onljt 
Yet   the    wound    inflicted   by    the  assailini 
jild  have  the  same  relation  to  death  which 
:lnal  wound  in  this  case  has  to  the 
d.    The  wound  Induced  the  sul- 


from  Its  course,  and  left  Farrell  nnwonnded.  |  knife 
And  they  contend  that  the  intervening  act 
was  tbe  cause  of  death,  if  It  shortened  tbe 
life  of  Fanell  for  any  period  whatever.  Tbe 
attorney  general  does  not  controvert  the  gen- 
eral proposition  here  contended  for,  but  ar- 
gues that  the  wound  Inflicted  by  the  defend- 
ant was  the  direct  cause  of  the  throat-catting, 
and  therefore  defendant  is  criminally  respon- 
sible for  the  death.  He  illustrates  his  posi- 
tion by  supposing  a  case  of  one  dangoonsly 
wounded,  and  whose  wounds  had  been  bibtr 
daged  by  a  surgeon.  He  says,  suppose, 
through  the  fever  and  pain  consequent  upon 
tbe  wound,  the  patient  becomes  frenzied,  and 
tears  away  the  bandage,  and  thus  accelerates 
his  own  deatli,  would  not  the  defendant  be 
responsible  for  a  homicide?  Undoubtedly 
he  would  be,  for  In  tbe  case  supposed  the  de- 
ceased died  from  the  wound,  aggravated,  it 
Is  true,  by  the  restlessness  of  the  deceased, 
but  still  the  wound  inflicted  by  the  defendant 
produced  death.  Whether  such  is  tbe  case 
here  is  the  question.  The  attorney  general 
seems  to  admit  a  fact  which  I  do  not  concede, 
—that  the  gunshot  wound  was  not,  when  Far- 
rdl  died,  then  itself  directly  contributing  to 
tbe  death.  I  think  the  Jury  were  warranted 
In  finding  that  it  was.  But  if  the  deceased 
did  die  from  the  effect  of  the  knife  wound 
alone,  no  doubt  the  defendant  would  be  re- 
sponsible, if  it  was  made  to  appear,  and  the 
Jury  could  have  fotmd  from  the  evidence,  that 
the  knife  wound  was  caused  by  the  wound 
Inflicted  by  tbe  defendant,  in  the  natural 
course  of  events.  If  the  relation  was  causal, 
and  the  wounded  condition  of  the  deceased 
was  not  merely  the  occasion  upon  which  an- 
other cause  intervened,  not  produced  by  the 
first  wound,  or  related  to  it  in  other  than  in  a 
casual  way,  then  defendant  is  guilty  of  a 
homicide.  But,  If  the  wounded  condition  on- 
ly affoided  an  opportunity  for  another  uncon- 
nected peison  to  kill,  defendant  would  not  be 
guilty  of  a  homicide,  even  though  he  had  in- 
flicted a  mortal  wonnd.  In  such  case,  I 
think,  it  would  be  true  that  the  defendant 
was  thus  prevented  from  killing. 

The  case,  considered  tmder  this  view,  la 
further  complicated  from  the  fact  that  it  Is 
impossible  to  determine  whether  deceased 
was  induced  to  cut  bis  throat  through  pain 
produced  by  the  wound.  May  it  not  have 
been  from  remorse,  or  from  a  desire  to  shield 


ound  was  not,  in  the  natural 
dde,  but  iB*"  ^e  cause  of  the  suicide. 
coarse  of  thinjw^her  like  tills  has  been 
Though  no  case  altcWe  been  ejcpected,  the 
found,  yet  as  was  to  «^  been  consWerei. 
general  subject  has  oN^^  ^  «'»*«*•   '^ 
In  1  Hale,  P.  C.  428,  theN|  ma?  ^  ^"^ 
far  as  material  here,  his  v  i.'^ther  a  dan 
summarized:  (I)  U  one  gives'*^  8'=""°' 
gerous  wound,  which  might,  b*  '*  *  *** 
treatment  be  cured,  and  ia  not  •"?*"'"' 
of  homicide.    (2)  If  one  ln«lcts  i^"*-  ^ 
wonnd,  and  tbe  man  dies  from  treA  *T 
It  can  clearly  appear  that  tlie  medi"*'  : 
not  tbe  wonnd.  was  the  caus«  of  the  -  ^ 
seems  it  Is  not  homicide;   but  then 


appear  deariy  and  certainly  to  be  s* 
If  one  receives  a  wound,  not  in  Itsolf  "' 
and  fever  or  gangrene  sets  in  because* 
premier  treatment  or  unruly  conduct  < 
patient  and  death  ensues,  it  Is  horaicido 
that  wound,  though  It  was  not  the  Immt>< 
cause  of  his  death,  yet  It  was  the  ii)<<i 
cause  thereof,  and  the  fever  or  gangreuo 
the  immediate  cause  of  his   death,   yet 
wound   was  the  cause  of  the   gangrene 
fever,  and  so,  consequently,  is  causa  cansni 
(4)  One  who  hastens  the  death  of  a  pors 
languishing  -with  a  mortal  disease  is  guil 
of  a  bomldde,  for  the  death  is  not  merely  I 
a  visitation  of  Providence,  but  the  hurt  lin.ui 
ens  it  and  the  wrongdoer  cannot  thus  appor 
tlon  the  responsibility,  etc.    It  would  niiik< 
no  difference,  I  presume.  If  the  person  kilUv. 
was  languishing  from  a  mortal  wound,  rathc' 
than  from  an  ordinary  disease.     In  State  v 
Scates,  SO  N.  C.  420,  a  child  was  found  dead 
badly  burned,  and  with  a  wound  from  a  blon- 
on  the  head.    The  burning  was  admitted  by^ 
defendant,  but  the  blow  was  not  and  it  wax.^ 
not  proven  who  Inflicted  it    The  medicnl  wit-  tj 
ness  thought  the  burning  was  the  primary  i 
cause  of  deatb,  but  the  blow  may  have  hnst- 
ened  it    The  Jury  was  told  that  If  it  was 
doubtful  which  was  the  Immediate  cause  of 
death,  they  must  acquit,  but  if  they  found 
that  the  burning  was  the  primary  cause  of 
death,  and  the  blow  only  hastened  It  tbp.v 
conld  convict    The  case  was  reversed,  tho 
appellate  court  holding  that  the  blow  mtfilit 
have  been  the  Independent  act  of   another, 
and,  if  it  hastened  the  death.  It,  anc°l  not  t\w 
burning,  was  the  cause  of  death.      In  Bimh 
V.  Com.,  78  Ky.  2(58,  the  deceased  received  a 
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woaad  not  necessarily  mortal,  and,  In  conse- 
quence, was  taken  to  a  hospital,  where  she 
took  scarlet  fever  from  a  nurse,  and  died  of 
the  fever.  The  court  said:  "When  the  dis- 
ease Is  a  consequence  of  the  wound,  although 
the  proximate  cause  of  the  d^atb,  the  per- 
son Inflicting-  the  wound  is  guilty,  because  the 
death  can  be  traced  as  a  result  naturally  flow- 
ing from  the  wound,  and  coming  In  the  nata- 
rnl  order  of  things;  but  when  there  Is  a  su- 
pervening cause,  not  naturally  Intervening  by 
reason  of  the  wound,  the  death  Is  by  visita- 
tion of  Providence,  and  not  from  the  act  of 
the  party  Inflicting  the  woimd.  •  •  •  If 
the  death  was  not  connected  with  the  wound 
in  the  regular  chain  of  canses  and  conse- 
quences, there  ought  not  to  be  any  responsi- 
bility." The  last  case,  in  my  opinion,  so  far 
as  it  goes,  correctly  states  the  law.  The 
facts  of  this  case  do  not  bring  it  strictly  with- 
in any  of  the  propositions  found  In  1  Hale, 
P.  C.  42S.  The  second  and  third  propositions 
both  predicate  a  wound  not  necessarily  mor- 
tal. What  the  law  would  have  been  in  the 
second  case,  had  the  wound  been  mortal,  and 
the  applications  had  hastened  the  death,  Is 
not  stated.  It  seems  to  me,  however,  the 
case  of  a  person  already  languishing  from  a 
mortal  wound  Is  precisely  that  of  one  suffer- 
ing from '  a  mortal  disease.  Certainly,  the 
willful  and  unlawful  killing  of  such  a  per- 
son would  be  a  felony,  and  it  cannot  be  true 
that  the  first  offender  and  the  last  can  each 
be  guilty  of  murdering  the  same  man,  If  they 
bad  no  connection  with  each  other,  and  both 
wounds  were  not  actively  operating  to  pro- 
duce death  when  it  occurred. 

But  why  Is  it  that  one  who  Inflicts  a  wound 
not  mortal  is  guilty  of  a  homicide,  if  through 
misconduct  of  the  patient  or  unskillful  treat- 
ment gangrene  or  fever  sets  in,  producing  a 
fatal  termination,  when.  If  It  can  be  clearly 
made  to  appear  that  the  medicine,  and  pot 
the  wound,  was  the  cause  of  the  death,  he  Is 
not  guilty  of  a  homicide?  In  each  case.  If 
the  wound  had  not  been,  the  treatment  would 
not  have  been,  and  the  man  would  not  then 
have  died.  In  each  case  the  wound  occasion- 
ed the  treatment  which  caused  or  contributed 
to  the  death.  The  reason,  I  think,  is  found 
in  the  words  advisedly  used  In  the  last  sen- 
tence. In  the  one  case  the  treatment  caused 
the  death,  and  In  the  other  It  merely  contrib- 
uted to  It.  In  one  case  the  treatment  aggra- 
vated the  wound,  but  the  wound  thus  aggra- 
vated produced  death.  In  the  other  the 
wound,  though  the  occasion  of  the  treatment, 
did  not  contribute  to  the  death,  which  oc- 
curred without  any  present  contribution  to 
the  natural  effect  of  the  medicine  from  the 
wound.  Take,  for  Instance,  the  giving  of  a 
dose  of  morphine,  by  mistake,  sufficient  to 
end  life  at  once.  In  such  case  It  Is  as  ob- 
vious that  the  treatment  produced  death  aa  it 
would  have  been  had  the  physician  cut  off  his 
patient's  head.  But  see  People  v.  Cook,  39 
Mich.  236.  In  this  case  It  appears  that  de- 
fendant had  Inflicted  a  dangerous  wound,  but 


It  was  contended  by  the  defense  that  death 
was  caused  by  an  overdose  of  morphine. 
Defendant  asked  an  instruction  as  follows: 
"If  the  Jurf  believe  that  the  Injury  Inflicted 
by  the  prisoner  would  have  been  fatal,  but  if 
death  was  actually  produced  by  morphine  poi- 
soning, they  must  acquit"  The  instruction 
was  refused,  but  the  Jury  were  told  that  if 
the  wound  was  not  In  itself  mortal,  and  death 
was  caused  solely  by  the  morphine,  they 
must  acquit  The  action  of  the  trial  court 
was  sustained  on  the  ground  that  a  mortal 
wound  had  been  given,  which  necessitated 
medical  treatment;-  that  the  physicians  were 
competent,  and  acted  in  good  faith;  and  that 
It  was  not  made  clearly  to  appear  that  the 
morphine  solely  produced  death,  and  that  the 
wound  did  not  at  all  contribute  to  the  death 
at  that  time.  Under  the  authorities,  this 
was  equivalent  to  a  flndlng  that  the  wound 
did  not  contribute  to  the  death.  This  case 
dlfters  from  that  in  this:,  that  here  the  Inter- 
vening cause,  which  It  is  alleged  hastened 
death,  was  not  medical  treatment;  designed 
to  be  helpful,  and  which  the  decctased  was 
compelled  to  procure  because  of  the  wound, 
but  was  an  act  Intended  to  produce  death, 
and  did  not  result  from  the  first  wound  in  the 
natural  course  of  events.  But  we  have  reach- 
ed the  conclusion  by  a  course  of  argument 
unnecessarily  prolix,  except  from  a  desire  to 
fnlly  consider  the  earnest  and  able  argument 
of  the  defendant,  that  the  test  is— or,  at  least, 
one  test— whether,  when  the  death  occurred, 
the  wound  inflicted  by  the  defendant  did  con- 
tribute to  the  event  If  It  did,  although  other 
independent  causes  also  contributed,  the 
causal  relation  between  the  unlawful  acts  of 
the  defendant  and  the  death  has  been  made 
out  Here,  when  the  throat  was  cut,  Farrell 
was  not  merely  languishing  from  a  mortal 
wound;  he  was  actually  dying;  and  after  the 
throat  was  cut  he  continued  to  languish  from 
both  wounds.  Drop  by  drop  the  life  current 
went  out  from  both  wounds,  and  at  the  very 
instant  of  death  the  gunshot  wound  was  con- 
tributing to  the  event  If  the  throat-cutting 
had  been  by  a  third  person,  unconnected  with 
the  defendant  he  might  be  guilty;  for,  al- 
though a  man  cannot  be  killed  twice,  two  per- 
sons, acting  Independently,  may  contribute  to 
his  death,  and  each  be  guilty  of  a  homicide. 
A  person  dying  is  still  in  life,  and  may  be 
killed;  but.  If  he  Is  dying  from  a  wound  giv- 
^n  by  another,  both  may  properly  be  said  to 
have  contributed  to  bis  death. 

Other  points  are  raised  by  the  defense. 
One  Is  that  the  prosecuting  attorney  told  the 
jury  In  his  opening  that  he  would  prove  that 
the  defendant  himself  did  the  throat-cutting. 
Xo  evidence  tending  to  establish  this  proposi- 
tion was  offered  by  the  prosecution,  and  It  Is 
contended  the  defendant  was  prejudiced  by 
this  statement  We  cannot  say  that  the 
statement  was  not  made  In  good  faith,  and 
trith  the  Intent  to  attempt  Its  proof.  If  so,  it 
was  not  an  abuse  of  his  position  by  the  prose- 
cuting officer.    It  was  made,  not  by  the  dls- 
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trlct  attorney,  but  by  an  assisting  attorney, 
who  probably  was  not  as  well  advised  of  the 
case  as  he  should  have  been.  But  the  de- 
fense could  not  have  been  prejudiced.  It 
doubtless  weakened  the  case  for  ihe  prosecu- 
tion, which,  by  the  statement,  seemed  to  ad- 
mit that  such  proof  was  essential  to  its  case. 

After  the  defense  had  closed,  the  prosecu- 
tion was  permitted  to  call  a  witness  to  prove 
the  facts  concerning  the  knife  wound.  This 
bad  only  been  shown  before  by  the  medical 
witness  who  testified  as  to  the  wounds,  and 
one  witness  who  came  In  just  as  Farrell 
breathed  bis  last,  and  who  spoke  of  the 
wounds.  The  witness  called  was  the  son  of 
defendant,  and  he  Is  strongly  Indorsed  by 
the  defense  as  a  truthful  witness.  It  ap- 
pears that  there  was  no  other  witness  who 
could  have  testified  to  the  occurrences  at  that 
time.  The  procedure  was  irregular,  but  the 
defense  was  certainly  not  Injured  thereby. 
In  fact,  I  do  not  see  .that  the  evidence  was  at 
all  important  to  the  prosecution. 

The  court  refused  to  instruct  the  jury  as 
follows:  "If  you  believe  from  the  evidence 
that  It  is  Impossible  to  tell  whether  Will  Far- 
rell died  from  the  wound  in  the  throat  or  the 
wound  in  the  abdomen,  you  are  bound  to  ac- 
quit." The  instruction  was  properly  refused. 
It  assumed  that  death  must  have  resulted 
wholly  from  one  wound  or  the  other,  and  Ig- 
nored the  proposition  tbat  both  might  have 
contributed,  as  the  jury  could  have  found 
from  the  evidence. 

The  other  points  are  relatively  trivial.  1 
have  examined  them,  and  cannot  see  how  In- 
jury could  have  resulted,  supposing  the  rul- 
ings to  have  been  erroneous.  The  judgment 
is  affirmed. 


McFARLAND,     J.;      HEX- 


We     concur: 
SHAW,  J. 

(124  Cal.  628) 

ARCHER  T.  FREEMAN  et  al.    (L.  A.  261.) 

(Supreme  Court  of  California.    May  2J,  1899.) 

FRAUD— DISCOVERY— LACHES— LIMITATION 

—ASSIGNMENT. 

1.  Fraud  alleged  in  the  sale  of  land  consisted 
of  false  statements  that  a  college  would  be  im- 
mediately built  on  the  adjacent  land,  and  that 
the  grantor  had  donated  5100,(XX)  in  cash  to- 
wards it.  The  grantor  lived  in  a  distant  state, 
but  spent  several  months  each  winter  on  the 
land  purchased,  and  had  several  daughters  he 
wished  to  send  to  the  college.  The  foundations 
were  laid  the  first  winter,  and  work  continued 
tor  a  few  months,  but  was  entirely  abandoned, 
and  It  soon  became  apparent  that  no  college  was 
to  be  built.  Three  years  later  the  grantee  tried 
to  avoid  payment  for  another  tract  because  tlie 
college  was  not  being  built,  but  paid  a  lesser 
amount  in  compromise.  At  this  tliue  the  gran- 
tor expressed  a  belief  that  the  college  would  be 
built;  but  the  grantee  did  not  ask  him  about 
the  donation.  Seld,  that  the  circumstonces  put 
blaa  on  inquiry  as  to  the  falsity  of  the  state- 
u>ent8,  and  In  an  action  6  years  after  the  pur- 
chase he  could  not  avoid  the  plea  of  limitation 
ty  allegiTK  %J)rTt  to  discover  the  fraud. 

Z.  A  right  to  sue  for  fraud,  unconnected  with 
something  having  a  legal  existence  and  value, 
is  not  assignable. 


In  bank.  Appeal  from  superior  court,  Los 
Angeles  county. 

Action  by  W.  L.  Archer  against  Daniel 
Freeman  and  another.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Murphey  &  Gottschalk,  for  appellant. 
Cochran  &  Williams,  S.  M.  White,  Sbeldon 
Borden,  and  Lamme  &  Wllde,  for  respondents. 

McFARLAND,  J.  This  action  was  brought 
to  recover  damages  alleged  to  have  been  sus- 
tained by  plaintiff  through  certain  alleged 
misrepresentations  made  by  defendants  with 
respect  to  certain  lands  at  Inglewood,  in  I^og 
.Ingeles  county,  purchased  by  plaintiff  from 
defendants.  There  Is  also  a  second  count  in 
the  complaint  for  damages  alleged  to  have 
l)een  sustained  by  one  Thompson  under  condi- 
tions shuilar  to  those  stated  In  the  first  cause 
of  action.  It  being  averred  tbat  Thompson  as- 
signed his  cause  of  action  to  plaintiff.  After 
plaintiff  had  Introduced  all  his  evidence  and 
rested,  the  defendants  moved  for  a  nonsuit, 
which  was  granted.  Judgment  was  rendered 
for  defendants,  and  plaintiff  appeals  from  the 
judgment  upon  the  judgment  roll  and  a  bill 
of  exceptions.  In  their  answer  the  defend- 
ants denied  the  material  averments  of  the 
complaint,  and  also  set  up  the  statute  of  limi- 
tations and  laches  on  the  part  of  the  plaintiff. 
The  motion  for  a  nonsuit  was  based  upon 
numerous  grounds,  among  others  the  statute 
of  limitations  and  laches;  and  from  the  opin- 
ion of  the  court  below,  whlcb  is  attached  to 
the  brief  of  respondents.  It  appears  that  the 
court  granted  the  nonsuit  mainly  upon  the  two 
grounds  last  above  stated.  If  the  nonsuit 
was  properly  granted  upon  those  grounds.  It 
Is  not  necessary  to  critically  examine  the  oth- 
er points  made  In  the  case.  And  we  think 
thiit  the  court  correctly  granted  the  nonsuit 
upon  the  grounds  aforesaid. 

The  plaintiff  commenced  negotiations  for 
the  purchase  of  the  land  in  question  in  No- 
vember, 1887,  and  the  transaction  was  com- 
pleted in  January,  1888,  at  which  time  he  paid 
the  pundiase  money  and  received  a  deed  of 
conveyance  of  the  land.  This  action  was  com- 
menced June  25,  1894.  which  was  between 
6%  and  7  years  after  the  alleged  fraudulent 
misrepresentations  and  promises  which  are 
alleged  to  have  been  made  and  given  at  the 
time  of  the  purchase.  Therefore  the  statute 
of  limitations  bad  run  more  than  twice  from 
the  time  of  the  alleged  frauds  until  the  filing 
of  the  complaint,  unless,  under  section  338  of 
the  Code  of  Civil  Procedure,  there  was  no  dis- 
covery by  plaintiff  of  the  facts  constituting 
the  alleged  frauds  until  within  three  years 
next  preceding  the  commencement  of  the  ac- 
tion. However,  It  Is  the  clearly  established 
law  tbat  in  such  a  case  a  party  must  be  held 
to  have  had  knowledge  of  the  alleged  fraud 
whenever  tlie  means  of  knowledge  existed  and 
the  circumstances  were  such  as  to  put  him 
on  Inquiry.    Moore  t.  Boyd,  74  Cal.  171,  15 


Digitized  by 


Google 


CaL) 


ARCHER  V.  FREEMAN. 


475 


Pac.  670,  and  cases  there  cited;  Lataillade  t. 
Orena,  91  Cal.  578,  27  Pac.  924;  Bills  v.  Min- 
ing Co.,  106  Cal.  9,  39  Pac.  43.  Therefore  If 
plaintiff  had  the  means  of  knowledge,  and  was 
put  upon  Inquiry  as  to  the  alleged  frauds  more 
than  three  years  before  the  commencement  of 
the  suit,  the  action  is  barred.  The  frauds  re- 
lied on  consist  of  certain  alleged  representa- 
tions made  by  the  defendants,  principally 
through  their  alleged  agents,  with  respect  to 
certain  improvements  that  were  going  to  be 
made  and  certain  things  that  were  going  to  be 
done  In  connection  with  the  townsite  of  Ingle^ 
wood,  recently  laid  out,  in  which  the  lots  of 
land  sold  were  situated.  It  is  averred  In  the 
complaint  that  defendants  falsely  represented 
that  extensive  arrangements  had  been  made 
for  irrigating  the  land;  that  extensive  parks, 
gardens,  walks,  etc.,  would  be  constructed, 
and  particularly  that  a  college  would  be  built 
on  the  grounds;  that  the  defendant  Freeman 
"had  donated"  $100,000  in  cash  for  the  build- 
ing of  the  college;  and  that  the  college  "was 
to  be  commenced  and  prosecuted  to  the  fin- 
ish." But  the  main  frauds  relied  on  were 
the  alleged  promise  that  the  college  building 
would  be  Immediately  erected,  and  the  alleged 
misrepresentation  that  Freeman  had  donated 
$100,000  for  that  purpose.  The  other  alleged 
misrepresentations  are  not  much  dwelt  on  by 
counsel  for  appellant,  and  need  not  be  further 
considered.  The  plaintiff  averred  and  testi- 
fied that  he  had  daughters  and  other  young 
ladies  under  his  charge  whom  be  wished  to 
send  to  the  college,  and  that  the  building  of 
the  college  was  the  main  inducement  to  his 
purchase  of  the  land;  and  upon  his  own  state- 
ment he  expected  the  college  to  be  speedily 
erected  and  put  in  running  order,  so  that  he 
might  have  the  advantage  of  sending  his 
daughters  and  wards  there  to  be  educated. 
The  alleged  misrepresentations  were  made  by 
several  different  firms  of  real-estate  dealers, 
some  of  them  residing  in  Los  Angeles,  a  few 
miles  from  Inglewood,  others  of  them  residing 
at  Pasadena,  also  in  that  general  neighbor- 
hood, and  others  residing  at  Inglewood  itself. 
These  real-estate  agents  had  advertisements 
and  maps  upon  which  there  were  pictures  of 
a  large  college  building  "with  turrets."  It  la 
denied  by  the  defendants  that  these  agents 
had  any  authority  to  make  such  representa- 
tions; but,  for  the  purposes  of  this  opinion, 
that  qnestion  need  not  be  considered.  It  suffi- 
ciently appears  that  as  early  as  1888,  and  cer- 
tainly in  April,  1891,  the  plaintiff,  as  a  man  of 
reasonable  caution  and  observation,  ought  to 
have  known  that  said  alleged  representations, 
if  made,  were  false,  and  that  the  least  Inquiry 
would  have  demonstrated  their  falsity.  In 
the  latter  part  of  1887,  or  In  the  first  part  of 
1888,  there  were  foundations  laid  for  a  college 
building;  but  work  thereon  continued  for  only 
two  or  three  months,  and  was  then  entirely 
,  abandoned.  No  more  work  was  ever  done  to- 
wards the  erection  of  the  college,  and  It  was 
quite  apparent  that  no  college  was  to  be  built. 


The  plahitiff  had  his  legal  residence  in  the 
state  of  Pennsylvania;  but  during  all   the 
years  from  1887  to  1804,  when  this  suit  was 
commenced,   he   spent   several   months  each 
year  at  and  near  Inglewood,  and  was  an  ob- 
server of  the  condition  of  things  at  the  latter 
place.    He  and  his  assignor,  Thompson,  had 
purchased  from   the  defendants  some  other 
land  at  Inglewood,  which  they  had  not  entirely 
paid  for;   and,  being  pressed  for  payment  in 
the  spring  of  1891,  they  were  evidently  suspi- 
cious that  no  college  was  to  be  built,  and  made 
some  efforts  to  avoid  the  last  payments  on 
said  land.    They  finally,  however,  in  April, 
1891,  settled  their  payment  on  said  land  by  a 
compromise  in  which  Freeman  released  a  con- 
siderable amount  of  the  money  due.    Before 
that  settlement  plaintiff  and  Thompson  had 
some  conversation  with  Freeman,  and  that 
was  the  only  occasion  in  which  it  was  claimed 
that  Freeman  himself  ever  made  any  prom- 
ises or  representations.    The  substance  of  the 
conversation  was  that  they  asked  Freeman 
if  the  college  would  ever  be  built,  and  his  re- 
ply was  that  it  was  his  belief  that  it  would 
be.    But  as  to  the   most  important  alleged 
misrepresentation,  namely,  that  Freeman  had 
donated  $100,000  in  money  for  the  building  of 
the  college,   they  never  made  of  him   any 
Inquiry.    Neither  did  they  make  any  Inquiry 
about  said  $100,000  of  any  person  who  could 
have  given  them  correct  Information  upon  the 
subject.    The  statement  which  they  claim  that 
defendants'  alleged  agents  made  to  them  was 
simply  that  Freeman  had  donated  this  $100,- 
000;   but  no  donee  was  named,  nor  did  the 
plaintiff  ever  endeavor  to  find  out  who  the 
donee,  if  any,  was.    Upon  the  maps  presented 
by  the  agents  it  appeared  that  the  land  where 
the  college  wag  to  be  built  belonged  to  the 
"University    of    Southern    California,"    who 
might  well  be  the  donee,  if  there  were  any, 
of  the  said  money;   but  no  inquiry  was  ever 
made  of  said  university  or  of  the  president 
thereof,  who  was  known  to  plaintiff,  as  to 
whether  any  money  had  ever  been  delivered 
to  them  for  that  purpose;  nor  was  there  any 
inquiry  made  by  plaintiff  of  any  one  as  to 
who  Oie  donee  of  this  great  donation  was. 
Even  if  he  was  as  childlike.   Innocent,  un- 
suspicious and  unable  to  cope  with  wide-awake 
Western   people    as   his   counsel    represents 
Pennsylvanians  to  be,  still  it  is  difficult  to  be- 
lieve that  he  was  so  unsophisticated  as  to  have 
had  no  suspicion  that  the  alleged  $100,000  do- 
nation was  a  myth;   and  the  fact  that  there 
was  not  to  be  any  college  there  at  which  he 
could  educate  his  daughters  and  wards  must 
have  forced  Itself  on  his  observation.    This 
case  furnishes  another  illustration  of  the  rea- 
sons upon  which  the  statute  of  limitations  and 
the  doctrine  of  laches  are  founded,  namely, 
"the  probability  that  during  the  course  of 
many  years  witnesses  will  die  and  recollec- 
tions of  events  long  past  will  become  indistinct 
in  the  memories  of  the  living";   for  it  appears 
that  many  persons,  who.  If  living,  would  be 
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important  witnesses  as  to  the  alleged  fraudu- 
lent misrepresentations  and  false  promises 
upon  which  the  action  Is  fonnded,  had  died 
before  it  was  commenced. 
-  As  to  the  second  count  of  the  complaint, 
the  considerations  above  stated  apply  as  well 
to  the  conduct  of  the  assignor,  Xhompsou,  even 
If  the  assignment  could  be  considered  as  valid; 
but  the  alleged  assignment  was  of  a  pure, 
naked  right  to  bring  an  action  for  fraud,  un- 
connected with  any  property  or  thing  which 
had  "Itself  a  legal  existence  and  value,  inde- 
pendent of  the  right  to  sue  for  fraud,"  and 
was  therefore  void.  A  mere  right  to  com- 
plain of  fraud  Is  not  assignable.  Emmons  y. 
Barton,  109  Cal.  662,  42  Pac.  303;  Whitney  v. 
Kelley,  94  Cal.  146,  29  Pac.  624;  Sanborn  v. 
Doe,  92  CaL  152,  28  Pac.  105.  Under  the  fore- 
going views,  which  are  elaborated  in  the  opin- 
ion of  the  learned  judge  of  the  trial  court.  It  is 
unnecessary  to  discuss  the  other  matters  ar- 
gued In  the  briefs  of  counsel.  The  judgment 
Is  affirmed. 

We  concur:    HENSHAW,  J.;  GAROUTTB, 
J.;   HARRISON,  J.;   VAN  DYKE,  J. 


(m  Cal.  642) 

HARRINGTON  t.  PATERSON  et  aU 

(S.  F.  833.) 

(Supreme  Court  of  CaliforDia.    May  31,  1899.) 

CONTRACT— RESCISSION  FOR  FRAUD— IACHB3. 
The  purchaser  of  a  house  seeking  to  avail 
himself  of  a  fraudulent  statement  that  it  was 
"first-class  in  every  respect"  remained  in  posses- 
sion of  the  house  nearly  four  years  before  ob- 
jecting to  bis  contract,  aud  claimed  not  to  have 
discovered  the  fraud  for  two  years,  but  gave  no 
reason  therefor,  and  continued  to  pay  interest 
on  a  mortgage  be  assumed  for  sixteen  monttis 
after  the  alleged  discovery  of  fraud.  Bdd,  that 
his  repudiation  of  the  contract  was  not  made 
"promptly"  after  the  discovery,  as  required  by 
Civ.  Code,  f  1691. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Suit  by  Louise  S.  Harrington  against  Ed- 
ward M.  Paterson  and  another.  There  was 
a  judgment  for  plaintiff  against  defendant 
Paterson,  and  he  appeals.    Affirmed. 

T.  M.  Osmont,  for  appellant.  Warren 
Olney,  for  respondent 

VAN  DYKE,  J.  October  7,  1891,  appel- 
lant purchased  from  the  plaintiff  certain 
premises  In  the  city  of  Oakland,  with  a  dwell- 
ing house  thereon,  for  the  sum  of  $9,000.  A 
thousand  dollars  was  paid  In  cash,  and  the 
purchaser  assumed  and  agreed  to  pay  and 
discbarge  the  mortgage  on  said  premises, 
previously  executed  by  the  plaintiff  and  her 
husband  to  the  defendant  bank,  in  the  sum  of 
$3,500,  and  also  executed  a  note  and  mort- 
gage to  the  plaintiff  in  the  sum  of  $4,500,  the 
balance  of  the  purchase  price. 

The  action  Is  for  the  foreclosure  of  the 


mortgage  executed  to  the  plaintiff,  and  was 
commenced  April  26,  1885.  The  defendant 
bank,  by  way  of  cross  complaint  based  upon 
its  own  and  prior  m'ortgage,  also  asked  for 
foreclosure.  •  The  defendant  Paterson  filed 
his  amended  answer  and  cross  complaint  as 
against  the  plaintiff.  The  plaintiff  demuiTcd 
"to  the  cross  complaint  and  affirmative  mat- 
ter set  forth  in  the  amended  answer  and  cross 
complaint  of  the  defendant  Edward  M.  Pater- 
son," on  the  ground,  among  others,  that  it 
"did  not  state  facts  sufficient  to  constitute 
a  cross  complaint  or  cause  of  action,  nor 
entitle  the  defendant  Paterson  to  any  affirma- 
tive or  other  relief."  The  court  sustained 
"the  demurrer  of  plaintiff  to  defendant  Pater- 
son's  amended  cross  complaint,"  without 
leave  to  amend.  The  matters  averred  in  the 
cross  complaint  necessary  to  be  considered 
are  that,  while  the  negotiations  for  the  pur- 
chase were  pending,  the  husband  of  the  plain- 
tiff, as  her  agent,  represented  to  the  defend- 
ant that  the  dwelling  house  on  the  premises 
was  in  every  respect  a  first-class  building; 
that  it  was  constructed  throughout  with  first- 
class  material;  that  It  had  been  built  for 
plaintiff  and  her  family;  that,  in  order  to 
Insure  the  most  thorough  construction  and 
equipment  of  said  buUdlng  and  the  use  of 
the  best  material  therein,  the  plaintiff  had 
caused  the  same  to  be  built  by  day  labor, 
and  not  by  contract;  that  said  building  was 
constructed  at  a  much  greater  cost,  and  in 
much  more  substantial  manner,  and  of  much 
better  materials  than  it  would  have  been  if 
built  by  contract;  that  it  cost  $5,200,  and 
was  worth  the  sum  of  $5,250;  that  the  land 
on  which  it  was  built,  being  the  premises 
conveyed,  was  worth  $3,250;  that  these  repre- 
sentations were  false;  that  the  dwelling 
house  was  built  by  contract,  not  by  day  labor, 
was  not  constructed  of  first-class  material, 
but  second  and  third  class,  and  it  did  not 
cost  to  exceed  $3,200,  was  not  built  for  the 
home  of  plaintiff,  but  upon  speculation;  that 
the  defendant  was  a  man  Ignorant  of,  and 
had  no  knowledge  of,  the  construction  or 
value  of  dwelling  houses;  and  that  the  de- 
fendant, for  the  first  time,  discovered  and 
ascertained  the  falsity  of  the  representations 
stated  on  December  1,  1893.  And  he  alleged 
that  he  thereupon- notified  plaintiff  of  such 
discovery,  and  that  he  refused  to  be  bound 
by  said  contract  of  sale,  and  repudiated  the 
same,  and  demanded  the  return  of  all  moneys 
paid  thereunder,  and  that  he  would  redeed 
the  property  to  the  plaintiff,  and  restore  the 
possession  thereof,  but  does  not  aver  either 
'  the  execution  or  tender  of  a  deed.  It  appears 
further  from  the  cross  complaint  that  the 
appellant  entered  Into  the  possession  of  the 
house  and  premises  at  the  time  of  the  pur- 
chase thereof,  and  has  since  continued  in  such 
possession.  There  Is  no  reason  shown  why 
the  appellant  did  not  discover  or  ascertain 
the  facts  showing  the  representations  to  be' 
false, .  as  alleged,  prior  to  December,  1893. 
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and,  further,  it  appears  from  the  cross  com- 
plaint that  the  appellant  continued  paying 
interest  on  the  banlt  mortgage  up  to  April, 
1805,  and  on  the  plaintiff's  mortgage  up  to 
January,  1883. 

Our  Code  prescribes  the  general  rule  in 
reference  to  the  rescission  of  a  contract. 
The  party  desiring  to  rescind  must  do  so 
promptly  on  discorerlng  the  facts  which  en- 
title him  to  rescind.  He  must  restore  to  the 
other  party  everything  of  valuft  which  he 
has  received,  or  offer  to  do  so.  Civ.  Code,  { 
Kifll.  From  the  time  the  appellant  entered 
Into  possession  of  the  premises  he  had  every 
facility  for  ascertaining  whether  the  alleged 
representations  were  false  or  true,  and  the 
law  presumes  that  within  a  reasonable  time 
be  had  fully  ascertained  the  truth  or  falsity 
of  such  representations,  if  made,  and  it  was 
his  duty  immediately  to  take  steps  for  a 
rescission.  If  he  desired  so  to  do.  "Upon  ob- 
taining knowledge  of  the  facts  he  should  com- 
mence the  proceeding  for  relief  as  soon  as 
reasonably  possible.  Acquiescence,  consist- 
ing of  unnecessary  delay  after  such  knowl- 
edge, will  defeat  the  equitable  relief."  2 
Pom.  Eq.  Jur.  |  817.  "He  is  not  allowed  to 
go  on  and  derive  all  possible  benefits  from 
the  transaction,  and  then  claim  to  be  relieved 
from  his  own  obligations  by  rescission  or 
refusal  to  perform  on  his  own  part  If,  after 
discovering  the  untruth  of  the  representa- 
tions, he  conducts  lilmself  in  reference  to  the 
transaction  as  though  It  were  still  subsisting 
and  binding,  he  thereby  waives  all  benefit 
of,  and  relief  from,  the  misrepresentations." 
Id.  i  887. 

From  his  own  showing  the  appellant  con- 
tinued to  pay  rent  on  the  bank's  mortgage 
for  many  months  after  he  admits  he  dis- 
covered the  allegations  to  be  false,  and  paid 
interest  on  the  plaintiff's  mortgage  for  over 
a  year  after  he  entered  into  possession  of  the 
premises,  and  still  took  no  steps  for  a  rescis- 
sion until  the  suit  brought  to  foreclose  the 
second  mortgage.  Archer  v.  Freeman  (L.  A. 
No.  261,  a  bank  case  just  decided)  57  Pac.  474, 
presented  features  of  laches  and  acquiescence 
something  similar  to  this  case.  There,  upon 
an  action  for  damages  claimed  to  have  arisen 
from  false  representations  on  the  sale  of  real 
estate,  the  plaintiff  was  nonsuited,  and  this 
court.  In  aflirmlng  the  Judgment,  uses  this 
language:  "It  Is  the  clearly  established  law 
that  in  such  a  case  a  party  must  be  held 
to  have  iiad  knowledge  of  the  alleged  frauds 
-whenever  the  means  of  knowledge  existed  and 
the  drenmstances  were  such  as  to  put  him  on 
Inquiry.  Moore  v.  Boyd,  74  Cal.  171,  15  Pac. 
670;  Latalllade  t.  Orena,  81  CaL  578,  27  Pac. 
024;  BUis  V.  Mining  Co.,  106  Cal.  9,  38  Pac. 
43."  We  think  the  demurrer  to  the  cross  com- 
plaint was  properly  sustained.  Judgment  af- 
firmed. 

We    concur:     GAROUTTB,    J.;     HAKRI- 
SON.  J. 


(124  Cal.  498) 
COLUSA  COUNTT  v.  GLENN  COUNTY. 
(Sac.  561.) 

(Supreme  Court  of  California.     May  25,   1898.) 

TAXATION  —  ACTION     BETWBBN      COUNTIES— 
STATE    BOARD    OP    EQUALIZATION— JURIS- 
DICTION—MONEY  HAD  AND  RECEIVED. 

1.  St.  1883,  p.  290,  §  1,  provides  that  every  as- 
sessment of  property  made  after  the  year  1878 
which  is  invalid,  or  may  afterwards  be  declared 
invalid,  shall  be  remnde  and  reassessed  by  the 
state  board  of  equalization  for  the  year  for  which 
the  assessment  was  invalid.  Rcld,  that  the 
board  camiot  make  a  reassessment  of  the  prop- 
erty of  a  railroad  wliich  has  been  regularly  as- 
sessed under  Pol.  Code,  §§  3664-3669,  regulating 
the  mamier  of  making  such  assessments,  since 
such  sections  are  constitutional  and  valid. 

2.  A  railroad  company,  pursuant  to  an  at- 
tempted reassessment  of  its  property  for  taxes 
under  St.  1893.  p.  290,  §  1,  paid  them  to  a  new 
county,  which  had  been,  subsequent  to  the  origi- 
nal assessment,  created  out  of  the  connlr  m 
which  the  prior  assessment  was  made.  The  act 
creating  such  new  county  made  no  provision  for 
an  apportionment  of  the  public  property,  or  of 
the  debts  or  credits  of  the  old  county,  between 
it  and  the  new  one.  Hdd,  that  such  county,  hav- 
ing received  the  taxes,  knowing  that  they  were 
under  an  assessment  made  by  the  old  county, 
was  liable  on  its  implied  promise  to  pay  them  to 
the  old  county,  which  was  entitled  thereto. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Sacramento  coun- 
ty. 

Action  by  the  county  of  Colusa  against  the 
county  of  Glenn.  Fl-om  a  judgment  for  plain- 
tiff, and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    AfBrmed. 

John  T.  Harrington,  for  appellant  H.  W. 
Johnson  and  Elmest  Weyand,  for  respondent 

COOPER,  0.  Action  to  recover  $1,622.72 
taxes  assessed  by  plaintiff  against  the  North- 
ern Railway  Company  for  the  years  1886  and 
1887,  and  which  said  sum  was  paid  by  said 
railway  company  to  defendant  in  November, 
1804.  The  case  was  submitted  in  the  court 
below  upon  a  stipulation  as  to  the  facts. 
Judgment  was  entered  for  plaintiff  for  the 
amount  prayed.  Defendant  made  a  motion 
for  a  new  trial,  which  was  denied,  and  this 
appeal  is  from  the  judgment  and  order. 

The  following  is  a  portion  of  the  stipula- 
tion: "That  in  the  years  1886  and  1887  the 
said  Northern  Railway  Company  was  regu- 
larly assessed  by  the  state  board  of  equaliza- 
tion the  amount  of  assessable  property  and 
the  amount  of  taxes  due  from  said  Northern 
Railway  Company,  and  the  number  of  miles 
of  track  of  said  Northern  Railway  Company 
In  said  county  of  Colusa  were  determined,  and 
the  whole  thereof  In  said  years  1886  and  1887 
apportioned  to  plaintiff,  by  said  board  of  equal- 
ization; that  the  various  steps  required  by 
law  were  regularly  taken  in  the  matter  of  the 
assessment  of  the  railway  company,  the  said 
Northern  Railway  Company,  and  said  assess- 
ments and  taxes  were  made  and  levied  In  ac- 
cordance with  the  constitution  of  the  state  of 
California  and  the  provisions  of  the  Political 
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Code  of  said  state,  and  said  apportionment 
made  by  tbe  said  state  board  of  equalization 
to  tbe  said  county  of  Colusa  regularly  made 
In  accordance  wltb  law;  tbat  tbe  county  clerk, 
auditor,  and  board  of  supervisors  of  the  coun- 
ty of  Colusa  during  said  years  1886  and  1887, 
and  after  tbe  action  of  tbe  said  state  board 
of  equalization,  did  all  tilings  required  of 
tbem  by  law  in  tbe  matter  of  the  assessment 
of  tbe  property  of  tbe  said  Xortbern  Railway 
Company,  and  levy  of  taxes  due  from  it:  tbat 
after  the  completion  of  all  tbe  necessary 
steps  relating  to  the  assessment  and  the  levy 
of  tbe  property  of  and  tbe  taxes  due  from 
said  Northern  Railway  Company,  and  tbe  as- 
certainment of  tbe  amoant  due  from  said 
company,  tbe  same  was  not  paid,  but  all  steps 
necessary  to  be  taken  and  all  requirements  oi 
law  were  done,  performed,  and  fulfllled."  It 
was  further  stipulated  tbat  the  state  board  of 
equalization  reassessed  tbe  property  of  said 
railway  company  for  tbe  years  1S86  and 
1887,  and  apportioned  the  amount  in  contro- 
versy to  defendant,  under  an  act  of  tbe  legis- 
lature of  the  state  of  California  entitled  "An 
act  In  relation  to  reassessments  of  property 
or  equalization  of  tbe  same  and  tbe  collection 
of  taxes  thereon  In  cases  where  a  former  as- 
sessment made  since  1879  is  illegal  or  in- 
valid, or  where  the  proceedings  for  tbe  col- 
lection of  such  taxes  have  been  ineffectual  by 
reason  of  error,  Irregularity  or  Invalidity, 
and  such  taxes  have  not  been  paid,"  whicb 
act  was  approved  March  23,  1893.  St.  1893, 
p.  290.  The  case  was  here  on  a  former  ap- 
peal (Colusa  Co.  V.  Glenn  Co.,  117  Cal.  434, 
49  Pac.  457),  and  on  that  appeal  it  appeared 
that  the  court  below  sustained  a  demurrer  to 
tbe  complaint,  plaintiff  declined  to  amend, 
and  Judgment  was  entered  for  defendant. 
This  court,  after  a  full  consideration  of  the 
case,  held  tbat  tbe  complaint  stated  a  cause 
of  action,  and  tbat  tbe  demurrer  should  bave 
Ijeen  overruled,  and  reversed  the  case.  On 
tbat  appeal  It  was  claimed  that  there  was  a 
reassessment  of  tbe  property  by  the  state 
board  of  equalization  under  tbe  said  act  of 
March  23,  1893.  The  court  held  tbat  tbe 
question  was  not  then  presented  in  such  man- 
ner tbat  it  could  be  passed  upon,  and  used 
this  langruage:  '"Wbetber  there  was  such  re- 
assessment, and  whether,  if  there  was,  It 
would  affect  tbe  right  of  tbe  plaintiff  to  re- 
cover in  this  action,  are  questions  that  are 
not  so  presented  as  to  require  decision.  If 
there  was  a  reassessment,  and  if  tbat  fact 
relieves  the  defendant  from  liability.  It  is 
open  to  tbe  defendant  to  plead  It."  Upon  tbe 
case  being  remanded  the  defendant  accord- 
ingly filed  an  amended  answer,  and  pleaded 
In  defense  of  tbe  action  a  reassessment  made 
by  tbe  state  board  of  equalization  In  August, 
1894.  Tbe  law  of  tbe  case  was  practically 
settled  on  tbe  former  appeal,  except  as  to  tbe 
effect  of  such  reassessment  by  tbe  said  state 
board. 
The  principal  question  to  be  now  determin- 


ed by  this  court  Is  as  to  whether  or  not  the 
state  board  bad  jurisdiction  to  make  the  re- 
assessment. Tbe  point  is  thus  stated  in  ap- 
pellant's brief:  "If  the  state  board  bad  Ju- 
risdiction to  make  tbe  reassessment,  the  deci- 
sion is  erroneous."  We  will  therefore  first 
examine  this  question.  Tbe  state  board  of 
equalization  being  a  limited  tribunal,  its  Ju- 
risdiction Is  limited,  and  It  possesses  only 
such  powers  as  are  expressly  conferred  by 
statute,  and  none  others.  Finch  v.  Tehama 
Co.,  29  Cal.  457;  Modoc  Co.  v.  Spencer,  103 
Cal.  498,  37  Pac.  483.  Looking  at  tbe  said 
act  of  March  23,  1893,  for  the  power  of  the 
said  state  board,  we  find  that  tbe  portion  of 
section  1  of  said  act  applicable  to  tbis  case 
reads  as  follows:  "Every  ,  assessment  of 
property  made  after  the  year  1879  which  Is 
Invalid  or  may  hereafter  be  adjudged  to  be  by 
reason  of  any  illegality,  Invalidity  or  irregular- 
ity declared  or  existing  in  the  assessment  of 
such  property,  or  in  the  mode  provided  for  the 
assessment  thereof,  shall  be  remade  and  tbe 
property  re-assessed  and  equalized  for  each 
year  for  which  such  assessment  is  invalid  as 
aforesaid  and  for  the  year  for  which  the  as- 
sessment of  sucb  property  was  invalid  as 
aforesaid."  It  Is  therefore  evident  tbat  tbe 
said  state  board  bad  no  power  to  reassess  tbe 
property  of  tbe  said  Northern  Railway  Com- 
pany for  tbe  years  1886  and  1887,  unless  said 
assessment  for  said  years  was  invalid  when 
said  act  took  effect,  or  was  thereafter  ad- 
judged to  be  so.  The  stipulation  hereinbefore 
quoted  shows  tbat  the  assessment  for  tbe 
years  1886  and  1887  was  regularly  made,  and 
"that  the  various  steps  required  by  law  were 
regularly  taken  in  the  matter  of  tbe  assess- 
ment of  tbe  railway  company."  It  Is  there- 
fore admitted  tbat  the  assessment  of  1886  and 
1887  was  made  strictly  In  compliance  with 
the  sections  of  the  Political  Code,  3664  to 
3669,  but  it  Is  claimed  that  tbe  said  sections 
of  tbe  Political  Code  are  unconstitutional 
and  invalid,  and  tbat  this  court  so  hold  in 
People  T.  Central  Pac.  R.  Co.,  83  Cal.  393, 
23  Pac.  303.  In  tbe  opinion  In  that  case, 
written  by  Mr.  Justice  Fox,  the  court  did  ap- 
parently so  hold;  but  tbe  case  Is,  as  to  tbis 
point,  expressly  overruled  In  People  v.  Cen- 
tral Pac.  R.  Co.,  105  Cal.  576,  38  Pac.  905. 
In  an  exhaustive  opinion  of  the  court  in  bank, 
delivered  by  Mr.  Justice  Harrison,  In  which 
tbe  principal  question  was  as  to  tbe  validity 
of  said  sections  of  the  Political  Code;  and 
they  were  held  to  be  constitutional  and  valid. 
It  was  claimed  that  tbe  case  of  People  v. 
Central  Pac.  R.  Co.,  In  83  Cal.  393,  23  Pac. 
303,  bad  held  said  sections  of  the  Political 
Code  to  be  unconstitutional,  but  tbe  court 
said:  "There  are  matters  in  tbe  opinion  of 
Mr.  Justice  Fox  in  People  v.  Central  Pac. 
R.  Co.,  83  Cal.  393,  23  Pac.  303,  in  support  of 
tbe  contention  of  tbe  appellant;  but,  after 
the  court  had  decided  tbat  tbe  complaint  was 
InsufBcicut  In  any  aspect  in  which  It  might 
be  reviewed.  Its  further  opinion  of  the  effect 
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of  a  complaint  that  wonld  have  snfaclently 
presented  a  cause  of  action  must  be  regarded 
as  obiter  dicta."  It  follows  that  the  state 
board  of  equalization  had  no  Jurisdiction  to 
make  the  reassessment,  and  that  the  asseMi- 
ments  of  1886  aud  1887  were  valid,  and  made 
while  all  the  territory  now  Included  In  Glenn 
county  was  a  part  of  the  territory  of  plaintiff. 
The  act  creating  the  county  of  Glenn  did  not 
provide  for  any  apportionment  of  the  public 
property  or  of  the  debts  or  credits  of  Colusa 
county  between  It  and  the  new  county,  and 
In  such  case  the  whole  thereof  iMlonged  to 
Colusa  county.  Los  Angeles  Co.  v.  Orange 
Co..  97  Cal.  829,  82  Pac.  316;  Tulare  Co.  v. 
Kings  Co.,  117  Cal.  195,  49  Pac.  8;  Colusa  Co. 
V.  Glenn  Co..  117  Cal.  438,  49  Pac.  457.  It 
Is  said  by  Mr.  Justice  Harrison,  speaking  fo'r 
the  court.  In  Los  Angeles  Co.  v.  Orange  Co.: 
"In  the  absence  of  any  provision  in  reference 
thereto  [property  and  assets],  the  old  county 
will  be  entitled  to  retain  all  public  property 
and  assets  except  such  buildings  and  struc- 
tures as  He  within  the  limits  of  the  new,  and 
will  also  be  liable  for  Its  prior  obligations." 
It  follows  that  the  money  due  Colusa  county 
as  taxes  for  the  assessment  of  the  years  1886 
and  1887  was  at  the  time  of  the  creation  of 
Glenn  county  assets  of  the  plaintiff,  and 
plaintiff  has  the  right  to  recover  It  It  does 
not  now  occur  to  us  why  the  plaintiCt  wonld 
not  be  entitled  to  the  money  due  for  taxes 
for  said  years  even  if  the  assessments  of  1886 
and  1887  were  void,  and  it  was  collected  by 
reassessment  through  the  machinery  of  the 
act  of  March,  1896.  If  the  law  should  pro- 
vide a  method  of  collecting  a  debt  In  a  case 
where  before  there  was  no  machinery  for  its 
collections,  this  would  not  change  the  title 
from  the  true  owner  of  the  debt  to  some  one 
else.  The  debt,  when  collected,  wonld  be  the 
property  of  the  owner  thereof.  It  is  said 
that.  If  the  board  of  equalization  had  no  juris- 
diction to  make  the  reassessment,  then  the 
payment  by  the  railroad  company  to  defend- 
ant was  a  voluntary  payment  and  In  no  way 
concerned  the  plaintiff.  To  this  view  we  can- 
not accede.  The  stipulation  of  facts  shows 
that  the  payment  by  the  Northern  Hallway 
Company  of  the.  amount  was  for  taxes  due 
for  the  years  1886  and  1887  under  the  at- 
tempted reassessment.  Defendant  was  not 
created,  had  no  name  or  existence,  until 
March,  1891.  We  look  in  vain  for  any  stat- 
ute authorizing  the  defendant  to  collect  a 
debt  that  had  long  been  due  to  plaintiff  at 
the  time  defendant  came  into  existence.  De- 
fendant received  the  money  knowing  that  It 
was  paid  for  taxes  under  the  assessment  of 
Colusa  county  for  the  years  1886  and  1887. 
'Where  money  Is  received  by  one,  and  belongs 
to  another,  the  law  Implies  a  promise  on  the 
part  of  the  receiver  to  pay  it  over,  and  the 
party  entitled  to  It  may  maintain  an  action 
for  its  recovery.  District  Tp.  of  Norway  v. 
District  Tp.  of  Clear  Lake,  11  Iowa.  506; 
Bridges  v.  Board,  92  N.  T.  570;  San  Gabriel 
Valley  Land  &  Water  Co.  j.  Wltmer  Bros. 


Co.,  96  CaL  636,  28  Pac.  600,  and  81  Pac  688. 
We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:    HAYNES,  0.;  GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


(Ui  Cal.  S12) 

SWEENEY  et  al.  v.  MEYEB  et  al.    (S.  F. 
1416.) ' 

(Supreme  Court  of  Galifomia.    May  26,  1899.) 

MECHANICS'  LIBNB  —  PREMATURH  PAYMENT 
OP  CONTRACTOR  —  OWNER'S  LIABILITY  — 
FORECLOSURE-EXTRA  WORK— ATTORNEY'S 
FEES. 

1.  By  Code  Civ.  Proc.  5  1184,  relating  to  me- 
chanics' liens,  po  payment  made  before  due, 
under  the  contract,  will  deteat,  diminish,  or 
discharge  any  lien  except  the  contractor's.  It 
is  also  provided  that,  on  service  of  a  written 
notice  by  one  who  has  performed  labor  or  far- 
nished  material,  the  owner  shall  withhold  from 
the  contractor  ail  or  sufficient  money  to  answer 
such  claim,  and  money  paid  while  the  notice  is 
in  force  shall  be  deemed,  for  the  purpose  of  ail 
liens  except  the  contractor's,  a  premature  pay- 
ment, within  the  meaning  of,  and  subject  to, 
this  section.  Btid,  that  the  continued  liability 
on  a  prematnre  payment  imposed  b^  the  first 
provision  does  not  depend  on  the  givme  or  fail- 
ure to  give  the  notice  referred  to  in  the  latter 
provision. 

2.  In  an  action  to  foreclose  a  mechanic's  lien, 
where  extra  work  is  claimed  for,  the  complaint 
and  the  evidence  in  support  thereof,  should  spe- 
dfically  show  what  constituted  such  claim. 

3.  In  a  consolidated  action  to  foreclose  me- 
chanics' liens,'  attorney's .  fees,  of  $100  each, 
were  allowed  to  two  claimants  who  had  sepa- 
rate attorneys,  and  who  filed  separate  com.- 
plalnts,  and  were  adjudged  $293.23  and  $107.- 
64,  respectively.  The  otljer  eight  plaintiffs  had 
other  attorneys,  and  joined  in  a  complaint  on 
claims  aggregating  $6i63.02,  and  were  allowed 
$100  attorney's  fees,  to  be  apportioned  ratably 
according  to  their  several  judxinents.  The  trial 
was  of  considerable  length  and  some  complexity. 
Held,  that  the  allowance  of  attorney's  fees  was 
not  excessive. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco. 

Action  by  G.  O.  Sweeney  and  others  against 
Johanna  K.  Meyer  and  others.  From  a  judg- 
ment for  plaintiffs,  and  from  an  order  douylng 
a  new  trial,  defendants  Johanna  E.  and  A. 
Meyer  appeal.  Judgment  modified,  and  order 
affirmed. 

Frank  M.  Parcells,  for  appellants.  A.  G. 
Eells,  H.  K.  Eells,  J.  N.  Young,  and  H.  W. 
Hutton,  for  respondents. 

PER  CURIAM.  This  Is  a  consolidated  ac- 
tion for  the  foreclosure  of  certain  liens  of  me- 
chanics and  material  men.  Judgment  passed 
for  the  plaintiffs,  and  the  owners,  Johanna 
and  Antone  Meyer,  appeal  from  that  Judg- 
ment and  from  the  order  denying  a  new  trial. 

1.  The  contract  specified  the  times  during 
the  progress  of  the  work  when  the  partial 
payments  were  to  be  made.  The  court  found 
that  the  third  and  fourth  of  these  payments 

a  Beheaiing  denied  June  24,  1899i. 
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were  made  prematurely,  and  In  advance  of 
the  terms  of  the  contract,  and  prior  to  the 
time  when  due,  and  were  therefore  invalid 
as  payments  for  the  purpose  of  diminishing 
or  discharging  the  liens,  or  any  of  the  liens. 
Involved  in  the  action.  By  the  mechanic's 
lien  law,  "no  payment  made  prior  to  the  time 
when  the  same  is  due,  under  the  terms  and 
conditions  of  the  contract,  sliail  be  valid  for 
the  purpose  of  defecting,  diminishing  or  dis- 
charging any  lien  in  favor  of  any  person  ex- 
cept the  contractor,  but  as  to  such  liens  such 
payment  shall  be  deemed  as  If  not  made,  and 
shall  be  applicable  to  such  liens."  Code  Civ. 
Proc.  $  1184.  By  the  same  section,  it  is  also 
provided  that  a  written  notice  may  t>e  served 
upon  the  owner  by  one  who  has  perform- 
ed labor  or  furnished  material,  and  that  upon 
service  of  such  notice  "it  shall  be  the  duty  of 
the  owner  to  and  he  shall  withhold  from  his 
contractor,  or  from  any  other  person  acting 
under  such  owner  •  •  •  all  Uioney  due 
or  that  may  become  due  to  such  contractor 
*  •  *  or  sufScient  of  such  money  to  an- 
swer such  claim;  •  •  •  and  all  money 
paid  thereafter  by  the  owner  to  the  contract- 
or, while  such  notice  la  In  force,  shall,  for  the 
purposes  of  all  liens  of  all  persons  except  that 
of  the  contractor,  be  deemed  a  payment  prior 
to  the  time  the  same  was  due  within  the 
meaning  of  and  subject  to  the  provisions  of 
this  section."  Under  this  law,  appellants  con- 
tend that  an  owner  becomes  liable  for  pay- 
ments prematurely  made  to  his  contractor 
only  in  the  event  that  thereafter,  and  before 
the  time  when  such  payments  are  due,  be  is 
served  with  the  requisite  notice.  To  this  it 
must  be  answered  that,  while  such  might  well 
have  been  the  law,  the  law  is  not  so  written. 
The  provision  as  to '  notice  is  entirely  sep- 
arate and  distinct  from  the  provision  inval- 
idating payments  prematurely  made.  The 
proceedings  under  the  notice  are  In  the  nature 
of  a  garnishment,  whereby  there  is  impound- 
ed specific  moneys  due,  or  thereafter  to  be- 
come due,  to  the  contractor.  The  provision 
of  the  law  as  to  premature  payments  is  not 
made  dependent  upon  the  giving  or  the  failure 
to  give  notice.  The  provision  Is  but  a  forth- 
right declaration  that,  if  a  contractor  shall 
mal^e  a  payment  prior  to  the  time  when  it  la 
due,  that  payment  shall  be  deemed  not  to 
have  been  made,  so  far  as  affects  all  lien 
claimants  other  than  the  contractor  himself. 
It  Is  a  provision  lilce  the  provision  requiring 
recordation.  It  is  an  arbitrary  demand  of  the 
statute,  for  the  failure  to  comply  with  which 
the  owner  must  suflter.  If  it  be  said  that  it  is 
a  harsh  requirement,  this  may  be  conceded, 
but  at  the  same  time  it  should  be  noticed  that 
the  owner  need  not  suffer  from  it  if  he  com- 
plies with  the  law. 

2.  It  Is  claimed  that  the  court  erred  in  re 
fusing  to  strllce  out  all  of  plaintiffs'  evidence 
relating  to  the  extra  woric,  the  value  of  which 
the  court  found  to  be  $700.  It  is  also  claim- 
ed that  the  evidence  is  insufficient  to  support 
the  findings  and  judgment  as  to  said  extra 


work.  Four  of  the  plaintiffs  did  extra  woife 
of  the  aggregate  value  of  $194.92,  and  the 
court  finds  upon  sufficient  evidence  that  thia 
woric  was  done  at  the  instance  of  defendants, 
and  that  the  several  sums  were  justly  due, 
and  were  of  the  reasonable  value  charged 
therefor.  The  evidence  relating  to  these  mat- 
ters, we  think,  was  clearly  admissible.  It  is 
also  found  by  the  court  that  the  plans  and 
specifications  were  materially  departed  from, 
"and  a  large  amount  of  extra  work,  •  •  • 
outside  that  mentioned  in  said  contract, 
•  •  •  was  done  upon  said  structure  at  the 
order  of  said  owner  of  said  property,  the 
amount  and  value  of  which  departures,  extra, 
and  different  work  was  and  is  the  sum  of 
seven  hundred  dollars,  no  part  of  which  has 
ever  been  paid,  and  all  of  which,  together 
with  the  sum  of  six  hundred  and  seventy-five 
dollars,  the  last  and  final  payment  due  under 
said  contract,  is  applicable  to  the  payment  of 
the  liens  of  the  several  plaintiffs."  This  sum 
of  $700  is  added  to  the  third  and  fourth  pay- 
ments, making  applicable  to  the  lien  $2,375. 
In  another  finding  It  appears  that  this  extra 
work  was  done  by  Alsup,  and  there  ]a  evi- 
dence tending  to  support  the  finding.  The 
evidence  and  the  findings  show  that  certain 
four  of  the  plaintiffs  did  extra  work  of  the 
value  of  $194.92,  and  defendants  concede  that 
they  are  entitled  to  liens  therefor;  but  It  is 
claimed  that  there  is  no  evidence  and  no 
finding  and  no  sufficient  pleadings  to  justify 
the  decision  of  the  court  that  the  owners  are 
chargeable  with  $700  due  Alsup  for  extra 
work.  None  of  the  complaints  charge  that 
Alsup  did  any  extra  work,  and  no  extra  work 
is  mentioned  in  the  pleadings,  except  that 
above  stated,  amounting  to  $194.92.  In  the 
course  of  the  trial,  however,  there  was  evi- 
dence tending  to  show  that  Alsup  performed 
extra  labor  and  furnished  extra  supplies 
worth  $700  or  $800.  By  leave  of  court,  plain- 
tiffs amended  two  of  the  complaints  so  as  to 
show  the  whole  amount  due  from  defendants 
on  account  of  said  contract  to  be  the  sum  of 
$2,375.  This  amendment,  we  suppose,  was 
made  to  let  in  the  $700  extra  work  done  by 
Alsup,  but  the  complaints  were  not  amended 
so  as  to  allege  that  he  did  any  extra  work. 

After  the  court  had  stricken  out  all  of  de- 
fendants' evidence  as  to  payments  made  by 
them  to  sundry  persons  for  material,  counsel 
for  defendants  said:  "The  plaintiffs,  aside 
from  the  extras  which  they  have  separately 
specified  and  declared  upon,  have  not  set 
forth  any  Itemized  statement  or  bill  of  those 
extras  which  they  claim  are  of  the  value  of 
seven  hundred  dollars.  *  •  •  If  the  plain- 
tiffs will  submit  an  Itemized  statement  of  the 
extras,  we  may  be  able  to  show  that  they 
have  been  paid.  Until  this  statement  is 
forthcoming,  I  move  that  all  the  evidence  in- 
troduced thus  far  touching  the  extra  and  ad- 
ditional work,  not  specifically  declared  upon, 
be  stricken  out"  The  court  denied  the  mo- 
tion, to  which  ruling  defendants  excepted. 
We  think  defendants  w&e  entitled  to  know 
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— Orst,  by  appropriate  and  sufficient  allega- 
tiMis  of  the  complaint,  and,  second,  by  evi- 
dence in  support  thereof— wliat  constituted 
tills  extra  work.  These  facts  do  not  appear 
either  in  the  pleadings  or  by  sufficient  evi- 
dence. Without  a  showing  of  some  kind  by 
which  specifications  of  this  extra  work  could 
be  brought  to  defendants'  knowledge.  It  was 
not  possible  for  them  to  intelligently  meet  the 
claim.  J^  the  matter  stands,  the  court  in- 
creased the  fimd  subjected  to  the  liens  by 
$700  for  extra  work,  without  any  allegations 
in  the  complaints  in  any  way  referring  to 
this  extra  work,  and  without  evidence  in  de- 
tail as  to  what  it  was  and  the  value  thereof, 
except  that  witnesses  stated  generally  that 
the  extra  work  done  by  Alsup  was  of  the 
value  of  $T00.  The  state  of  the  pleadings 
and  evidence  considered,  we  think  It  was  er- 
ror to  make  this  sum  applicable  to  the  liens, 
as  was  done  by  the  decree. 

3.  We  are  asked  to  modify  the  allowance 
made  for  attorney's  fees  as  excessive.  Heath 
filed  a  separate  complaint.  The  court  gave 
him  Judgment  for  $293.23,  and  $100  attor- 
ney's fees.  De  Lair  also  filed  a  separate 
complaint,  and  was  given  judgment  for  $107.- 
64,  and  $100  attorney's  fees.  The  other  eight 
plaintiffs  filed  a  consolidated  or  Joint  com- 
plaint, the  claims  aggregating  $603.02.  The 
court  allowed  $100  attorney's  fees  in  these 
eight  claims,  to  be  apportioned  among  the 
eight  claimants,  ratably  according  to  their 
several  Judgments.  Heath  and  De  Lair  each 
had  separate  attorneys,  and  the  eight  others 
had  stUI  other  attorneys.  Section  1195,  Code 
Civ.  Proc,  provides  that  the  trial  court  "must 
alloW)  as  a  part  of  the  costs,  •  •  •  rea- 
sonable attorney's  fees  In  the  superior  and 
supreme  courts,  such  costs  and  attorney's 
fees  to  be  allowed  to  each  lien  daimant 
whose  lien  is  established,  whether  he  be 
plaintiff  or  defendant,  or  whether  they  all 
Join  in  one  action,  or  separate  actions  are 
consolidated."  The  fixing  of  attorney's  fees 
is  a  duty  devolved  upon  the  trial  court  by  the 
statute  (Lumber  Co.  v.  Welton,  115  Cal.  1,  46 
Pac.  735,  1057);  and  conceding,  but  not  de- 
ciding, that  this  court  may,  from  what  ap- 
pears in  the  record,  modify  the  Judgment  of 
the  trial  court  In  such  matter,  we  do  not 
think  there  Is  ground  for  doing  so  In  this  case. 
The  transcript  discloses  a  trial  of  considera- 
ble length  and  some  complexity.  The  plead- 
ings are  necessarily  somewhat  extended  in 
this  class  of  cases.  The  trial  Judge  was  la 
better  position  than  we  are  to  determine  a 
jnst  apportionment  of  the  attorney's  fees, 
and,  while  it  may  appear  that  De  Lair  re- 
ceived a  greater  proportionate  allowance  than 
did  the  eight  who  consolidated  their  claims, 
-we  cannot  say  that  there  was  such  abuse  of 
discretion  as  to  warrant  interference  here. 
Under  all  the  circumstances  of  the  trial,  the 
total  of  attorney's  fees  allowed  seems  not  to 
be  excessive.  The  Judgment  should  be  modi- 
fled  so  as  to  show  that  the  liability  of  defend- 
*.at8  applicable  to  plaintiffs'  liens  is  limited 
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to  the  sum  of  $1,075.  The  Judgment  is  or- 
dered thus  modified,  and  the  order  appealed 
from  is  affirmed. 


(124  Cal.  618) 

SAN  JOSfi  WATER  CO.  v.  LYNDON,  Sheriff. 

(S.  F.  1,301.) 
(Supreme  Court  of  California.  May  26,  1899.) 
MORTGAGES— FORBCLOSDRBl— REDEMPTION. 
A  junior  mortgagee  joining  in  foreclosure  of 
the  senior  mortgage,  and  asking  by  cross  com- 
plaint for  foreclosure  of  his  mortgage  and  sale 
of  the  premises,  cannot  redeem  from  the  sale. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county. 

Mandamus  by  the  San  Josfi  Water  Company 
against  James  H.  Lyndon,  as  sheriff.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

£.  M.  Rosenthal,  for  appellant  S.  F.  Lelb, 
for  respondent. 

PER  CURIAM.  This  Is  an  appeal  from  the 
Judgment  of  the  superior  court  in  a  manda- 
mus case  commenced  therein.  The  purpose  of 
the  proceeding  was  to  compel  the  defendant, 
as  sberlff,  to  execute  a  conveyance  of  certain 
property  sold  by  him  to  plaintiff's  assignor 
under  a  decree  of  foreclosm'e  and  sale.  The 
court  below  ordered  the  mandate  to  issue  as 
prayed  for,  and  the  appellant  appeals  from  the 
Judgment.  The  appellant  contends  that  the 
sheriff  properly  refused  to  execute  the  deed, 
because  redemption  from  the  sale  had  been 
made  by  one  Herman  Levy.  TlUs  contention 
cannot  be  maintained,  and  the  Judgment  must 
be  affirmed  upon  the  authority  of  Black  v. 
Gerichten,  58  Cal.  56.  The  only  facts  neces- 
sary to  be  stated  are  these:  An  action  was 
brought  to  foreclose  a  mortgage  upon  the  land 
In  question,  and  the  said  Levy,  who  was-  a 
Junior  mortgagee,  was  made  a  party  to  the 
foreclosure  suit  Levy,  by  a  cross  compltflnt, 
set  up  his  Junior  mortgage,  and  prayed  for  a 
foreclosure  of  his  mortgage  and  sale  of  the 
premises.  The  court  decreed  a  foreclosure  of 
both  mortgages  and  a  sale  under  them.  The 
proceeds  of  the  sale  were  merely  sufficient  to 
pay  the  senior  mortgage,  and  Levy  had  a 
Judgment  docketed,  but  did  not  pray  for  nor 
was  there  any  deficiency  Judgment  at  least  In 
form,  entered.  The  facts  in  Black  v.  Gerich- 
ten, supra,  were  similar  to  those  In  the  case 
at  bar,  except  that  in  the  former  case  the 
junior  mortgagee  had  a  deficiency  Judgment 
entered;,  biit  the  latter  fact  does  not  alter  the 
rule  there  declared.  A  mortgagee  cannot  re- 
deem from  the  sale  made  upon  the  foreclosure 
of  his  mortgage;  and  it  makes  no  difference 
whether  the  foreclosure  Is  In  a  suit  originally 
brought  by  him,  or  upon  a  cross  complaint  in 
which  he  prays  for  and  obtains  a  foreclosure 
in  a  suit  brought  by  another  mortgagee.  In 
the  case  above  cited  the  court  say:  "Whether 
such  mortgage  was  foreclosed  in  the  action  in 
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which  the  mortgagee  was  plaintiff  or  defend- 
ant Is  Immaterial,  for  In  the  latter  case  be 
filed  a  cross  complaint,  and  prayed  a  fore- 
closure of  bis  mortgage.  It  Is  quite  clear 
that  the  plaintiff  In  this  case  had  no  mortgage 
lien  on  the  property  subsequent  to  that  on 
which  the  property  was  sold;  for  it  was  sold 
upon  his  mortgage  lien,  and  his  mortgage  was 
merged  in  the  judgment  mider  which  it  was 
sold."  Appellant  relies  upon  Frink  v.  Mur- 
phy, 21  Cal.  108,  but  that  case  Is  referred  to 
in  Black  y.  Grerichten,  and  shown  not  to  be 
applicable,  because  In  Frlnk  v.  Murphy  there 
was  no  cross  complaint,  and  no  foreclosure, 
nor  prayer  for  a  foreclosure,  of  the  junior 
mortgage.  See,  also,  Camp  v.  Land,  122  Cal. 
167,  54  Pac.  839,  where  Black  v.  Gericbten 
Is  approved.  The  judgment  appealed  from  is 
affirmed. 


(124  Cal.  561) 

COFFEE  T.  HATNES  (LEES,  Garnishee).    (S. 
F.  1,662.) 

(Supreme  Court  of  California.    May  31,  1899.) 

QARNISHMENT— AFFIDAVIT  —  JURISDICTION  — 
MONEY  IN  HANDS  OP  OFFICER— CONSTITU- 
TIONAL, LAW— DUE  PROCESS  OP  LAW— CON- 
VICTS—CIVIL,  DEATH. 

1.  An  affldavit,  for  the  order  of  examJRatioa 
of  a  garnishee  to  show  cause  why  he  should  not 
obey  the  writ,  which  states  that  such  garnishee 
"has  property  of  said  judgment  debtor,"  etc.,  is 
a  substantial  compliance  with  Code  Civ.  Pi'oc. 
S  717,  providing  that,  upon  proof  by  affidavit  that 
any  person  has  property  of  the  judgment  debtor, 
such  person  may  be  required  to  appear  and  an- 
SAver  concerning  the  same. 

2.  Where  a  garnishee  appears  and  answers, 
and  proceeds  to  the  hearing  in  the  trial  court, 
without  making  any  objection  to  the  sufficiency 
of  the  affidavit  on  which  citation  issued,  he 
waives  any  objection  to  its  sufficiency. 

3.  Code  Civ.  Proc.  8§  717,  719,  are  not  uncon- 
stitutional, for  the  reason  that  no  provision  is 
made  for  notice  to  the  judgment  debtor  in  an 
action  of  garnishment,  and  n'o  opportunity  given 
him  to  be  heard. 

4.  Pen.  Code,  §  673,  declaring  that  the  sentence 
of  a  person  to  less  than  a  life  imprisonment 
suspends  all  his  civil  rights,  and  section  674, 
declaring  that  one  sentenced  for  life  is  civilly 
dead,  construed  in  connection  with  sections  675 
and  677,  providing  that  such  provisions  do  not 
render  the  person  convicted  incompetent  as  a  wit- 
ness in  criminal  actions  nor  incapable  of  con- 
vGj-ing  property  nor  work  a  forfeiture,  do  not  de- 
prive the  court  of  jurisdiction  to  make  an  order 
subjecting  the  property  of  a  person  sentenced 
for  life  to  the  satisfaction  of  a  judgment. 

5.  Garnishee,  a  chief  of  police,  by  search  made 
under  a  prisoner's  directions,  came  into  posses- 
sion of  money  belonging  to  such  prisoner.  The 
search  was  made  on  the  theory  that  material  evi- 
dence as  to  the  insanity  of  the  prisoner  would  be 
disclosed.  Bdd,  that  since  it  is  presumed,  from 
the  fact  that  the  prisoner  was  convicted,  that 
the  plea  of  insanity,  if  offered,  did  not  prevail,  a 
ruling  of  the  court  refusing  to  admit  evidence, 
on  the  part  of  the  garnishee,  that  at  the  trial 
of  such  prisoner  on  the  charge  of  murder  his  coun- 
sel interposed  the  plea  of  insanity,  does  not  prej- 
udice the  garnishee. 

6.  Garnishee,  a  chief  of  police,  by  search  made 
under  a  prisoner's  directions,  came  into  posses- 
sion of  money  belonging  to  such  prisoner,  with 
his  consent;  such  money  not  being  taken  at  the 
time  of  arrest,  nor  from  the  person  of  the  pris- 
oner, and  having  no  connection  with  the  cause 


of  arrest.    Sdd,  that  the  money  was  not  in  cns- 
todia  legis,  so  as  to  be  exempt  ^om  garnishment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Walter  A.  Coffee  against  Theo- 
dore Park  Haynes.  1.  W.  Lees  was  garnished. 
From  an  order  requiring  said  Lees,  as  gar- 
nishee, to  pay  over  to  the  sheriff  a  sum  of 
money  belonging  to  defendant,  hi  appeals. 
Affirmed. 

J.  J.  Dunne,  for  appellant  Geo.  D.  Collins, 
for  appellee. 

CHIPMAN,  O.  Action  for  the  value  of  cer- 
tain legal  services  as  attorneys  at  law  ren- 
dered defendant,  Haynes,  by  philntiff's  as- 
signors. Plaintiff  recovered  default  judgment 
for  $1,920  on  June  21,  1888,  and  on  the  same 
day  a  writ  of  execution  was  duly  Issued  In  the 
action,  and  was  served  upon  appellant.  Lees, 
June  22d,  as  garnishee.  Appellant  answered 
as  follows:  "San  I*YancIsco,  June  22,  1898. 
[Directed  to  the  sheriff.]  Dear  Sir:  Replying 
to  your  process  of  garnishment,  •  •  *  1 
have  In  my  possession  no  moneys  •  •  • 
belonging  to  Theodore  P.  Haynes,  •  •  • 
except  such  as  has  come  into  my  possession 
in  my  official  capacity  •  •  ♦  by  reason  of 
said  •  •  •  [defendant]  having  been  a 
prisoner  In  my  custody,  and- any  and  all  of 
which  property  Is  exempt  from  attachment  or 
execution  by  reason  of  Its  having  come  Into 
my  custody  In  the  manner  aforesaid.  Yours, 
respectfully,  I.  W.  Lees,  Chief  of  PoUce." 
Thereafter,  and  on  the  same  day,  plaintiff 
filed  his  affidavit  In  the  court  praying  an  order 
of  the  court  directed  to  the  said  Lees  to  show 
cause  why  he  should  not  obey  the  writ  of 
execution.  On  June  27th,  the  judge  Issued  an 
order  requiring  the  said  Lees  to  show  cause, 
to  which  the  latter  made  written  return  under 
oath,  July  1,  1898.  The  matter  was  heard 
upon  the  papers  and  upon  the  proofs  submit- 
ted at  the  hearing,  and  the  court  ordered  the 
said  Lees  to  pay  over  to  the  sheriff  the  sum 
of  ?947.45.  The  appeal  is  from  this  order, 
and  Is  here  upon  bill  of  exceptions. 

On  March  23,  1898,  Lieut  Burke,  of  the  po- 
lice department  of  San  Francisco,  was  shot 
and  killed  by  defendant,  who  was  promptly 
arrested  and  brought  to  the  police  station, 
where  he  continually  proclaimed  that  the  men 
who  had  visited  him  on  the  occasion  of  the 
lieutenant's  death  were  robbers  and  thieves, 
and  that  the  lieutenant  was  not  an  officer,  but 
was  a  robber,  and  had  come  there  to  rob  him. 
It  was  suggested  to  defendant  that  these  per- 
sons would  not  have  robbed  him  of  much  If 
they  had  robbed  him,  whereupon  he  disclosed 
the  fact  that  he  had  money  hid  away  and 
buried.  To  determine  whether  this  was  a 
mere  delusion,  appellant  went  to  defendant's 
cabin,  taking  the  latter  with  him.  A  search 
was  made  under  defendant's  direction,  and  un- 
der the  cabin  floor  a  considerable  sum  of 
money  was  unearthed,  and  some  jewelry  con- 
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tained  in  tin  cans.  Appellant  believed,  from 
the  persistent  claim  of  defendant  that  be  was 
about  to  be  robbed,  and  from  bla  conduct  in 
the  matter,  that  some  question  was  raised  as 
to  defendant's  sanity,  and  that  whether  the 
existence  of  this  money  was  or  was  not  a 
mere  delusion  was  a  material  fact  bearing 
upon  defendant's  sanity.  It  seems  that  de- 
fendant stated  with  great  accuracy  just  what 
he  bad  buried  away  in  each  tin  can,  and  it 
was  thought  by  appellant  that  to  tliat  extent 
this  knowledge  showed  that  be  was  sane;  and 
it  was  claimed  by  appellant  that  the  money 
so  seized  was  necessary  evidence  to  be  used 
at  the  trial,  and  hence  could  not  be  taken  by 
attachment.  It  Is  not  disputed  that  the  money 
belonged  to  defendant.  His  examination  took 
place  on  April  11,  1898,  and  bis  trial  began 
on  June  8th  following.  He  was  convicted  on 
June  13tb,  and  was  sentenced  to  imprisonment 
for  life. 

1.  It  Is  claimed  that  the  affidavit  of  plaintiff 
for  the  order  of  examination  Is  fatally  defect- 
ive, because  it  fails  to  state  facts  showing 
that  the  garnishee  has  property  of  the  Judg- 
ment debtor;  that  the  statement  in  the  affi- 
davit that  such  garnishee  "has  property  of 
said  judgment  debtor,"  etc.,  is  a  mere  conclu- 
.sion  of  law;  and  hence  the  affidavit  Is  a  null- 
ity and  the  order  void.  The  point  was  not 
raised  at  the  bearing  In  the  superior  court 
Appellant  appeared  and  answered,  and  pro- 
eoeUed  to  the  bearing  upon  the  citation  Issued 
upon  this  affidavit,  and  appellant  must  be  held 
to  have  waived  any  objection  to  its  sufficiency. 
Furthermore,  we  think  the  affidavit  was  a 
substantial  compliance  with  section  717,  Code 
Civ.  Proc. 

2.  It  is  further  claimed  that  sections  717. 
719,  Code  Civ.  Proc,  are  unconstitutional,  for 
the  reason  that  no  provision  Is  made  for  notice 
to  the  judgment  debtor  and  no  opportunity 
given  blm  to  be  heard.  The  question  has  been 
otherwise  decided  by  this  court  High  v. 
Bank,  9u  Cal.  386.  30  Pac.  556. 

3.  It  Is  claimed  that  defendant  was  civliiy 
dead  when  the  order  was  made,  and  the 
court  was  without  Jurisdiction  to  make  the 
order;  citing  Pen.  Code,  §§  673-675.  By  sec- 
tion 673,  "a  sentence  of  Imprisonment  in  a 
state  prison  for  any  term  less  than  for  life 
suspends  all  the  civil  rights  of  the  person  so 
sentenced.  •  •  *"  By  section  674,  "a 
person  sentenced  to  Imprisonment  In  the  state 
prison  for  life  Is  thereafter  deemed  civilly 
dead."  By  section  675  it  is  provided  "that 
the  provisions  of  the  last  two  preceding  sec- 
tions must  not  be  construed  to  render  the  per- 
sona therein  mentioned  incompetent  as  wit- 
nesses upon  the  trial  of  a  criminal  action  or 
proceeding,  or  Incapable  of  making  and  ac- 
luiowledging  a  sale  or  conveyance  of  prop- 
erty." Section  677  provides:  "No  conviction 
of  any  person  for  crime  works  any  forfeiture 
of  any  property,  except  in  cases  in  which  for- 
feiture is  expressly  imposed  by  law.  •  *  *" 
Under  a  statute  similar  to  section  674,  It  was 
held  In  Re  Nerac's  Estate,  35  Cal.  392,  that 


the  suspension  of  the  civil  rights  of  the  per- 
son sentenced  to  Imprisonment  In  a  state 
prison  for  a  term  less  than  life  did  not  sus- 
pend the  civil  rights  of  his  creditors,  and 
that  they  still  had  the  right  to  subject  the 
property  of  the  person  so  sentenced  to  the 
satisfaction  of  their  Judgment;  and  that  no 
consequences  follow,  except  such  as  are  de- 
clared by  the  statute.  Appellant  invokes  the 
rule  expresslo  unius,  etc.,  and  argues  that 
the  consequences  of  civil  death  are  such  that 
the  only  rights  reserved  are  those  enumerated 
In  section  675.  If  this  be  conceded  as  to  the 
person  sentenced,  still  It  does  not  follow  that 
the  creditors  lose  all  rights.  He  may  not  be 
entitled  to  bring  an  action,  but  actions  may 
be  brought  against  him.  6  Am.  &  Eng.  Enc. 
Law,  p.  65,  tit.  "Civil  Death,"  and  cases  cit- 
ed. The  proceeding  before  us  is  not  against 
the  defendant,  but  against  his  creditor.  The 
action  was  b^un  before  defendant's  trial  on 
the  criminal  charge,  but  Judgment  was  not 
entered  until  after  his  conviction.  But  we 
think  plaintiff  had  a  right  to  enforce  the 
Judgment  subsequently  entered.  We  cannot 
agree  with  appellant  that  civil  death  Is  Iden- 
tical in  law  with  physical  death.  We  are  re- 
ferred to  In  re  Nerac's  Estate,  supra,  where 
It  was  said:  "If  the  convict  be  sentenced  for 
life  be  becomes  civlllter  mortuus,  or  dead  In 
law.  In  respect  to  his  estate,  as  if  he  was 
dead  In  fact."  That  case  called  for  no  ex- 
pression of  opinion  as  'to  the  consequences 
following  a  life  sentence,  and  the  declaration 
was  therefore  obiter.  Our  statute  now  makes 
the  life  convict  a  competent  witness  In  crim- 
inal actions,  and  capable  "of  making  and  ac- 
knowledging a  sale  or  conveyance  of  prop- 
erty." Section  675,  supra.  If  he  may  sell 
his  property,  we  can  see  no  reason  why  bis 
property  may  not  be  taken  to  pay  bis  debts. 

4.  Error  Is  claimed  because  the  court  re- 
fused to  admit  evidence  that  at  the  trial  of 
defendant  on  the  charge  of  murder  bla  coun- 
sel interposed  the  plea  of  insanity.  There 
was  no  claim  made  by  appellant  at  the  bear- 
ing of  this  citation  that  defendant  was  In 
f.<ict  insane.  On  the  contrary,  appellant  ex- 
pressly refrained  from  taking  that  position, 
and  it  must  be  presumed,  from  the  fact  that 
defendant  was  convicted,  that  the  plea  of  In- 
sanity, If  offered,  did  not  prevail.  Appellant 
was  therefore  not  prejudiced  by  excluding 
this  evidence,  even  if  it  were  material,  which 
we  do  not  think  it  was. 

5.  The  principal  question  presented  Is 
whether  the  money  was  protected  from  pro- 
cess because  In  custodia  legls.  It  was  held 
in  Hathaway  v.  Brady,  26  Cal.  581,  where 
money  is  deposited  with  the  sheriff  by  a  de- 
fendant to  procure  the  release  of  an  attach- 
ment, it  is  in  the  custody  of  the  law;  but,  as 
was  said  In  Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  43  Pac.  1111,  this  is  true 
because  the  money  thus  deposited  becomes 
"a  symbol  of,  and  stands  In  place  of,  the  at- 
tached property."  In  the  Kimball  Case  it 
was  said:   "It  ia  only  where  property  Is  law- 
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fully  taken  by  virtue  of  legal  process  tbat  It 
is  In  the  custody  of  the  law,  and  not  other- 
wise,"—citing  Oilman  v.  Williams,  7  Wis.  334. 
It  Is  generally  held  to  be  the  law  that  prop- 
erty taken  from  a  prisoner  on  his  arrest  by 
an  officer  charged  with  that  duty  Is  not, 
while  In  the  hands  of  such  officer,  subject  to 
levy,  and  cannot  be  reached  by  the  process 
of  garnishment;  the  reason  being  that  to 
hold  otherwise  would  lead  to  a  grave  abuse 
of  criminal  process.  1  Freem.  Ex'na,  §  130a; 
2  Freem.  Ex'ns,  {  25S.  Mr.  Freeman  says, 
supra:  "This  exception  Is  not  strictly  on  the 
ground  that  the  property  Is  In  the  custody  of 
the  law,  for  the  charge  under  which  the  ar- 
rest was  made  may  not  relate  to  the  property 
taken  from  the  prisoner,  and  under  no  cir- 
cumstances could  it  affect  the  title  thereto." 
In  the  case  here  the  money  was  not  taken  at 
the  time  of  the  arrest,  nor  from  the  person 
of  the  defendant,  and  had  no  connection 
whatever  with  the  cause  of  the  arrest.  Ap- 
pellant came  Into  possession  of  It  by  direc- 
tion of  defendant,  and  with  his  consent.  Ap- 
pellant Is  neither  more  nor  less  than  the  bail- 
ee of  defendant.  He  does  not  hold  the  mon- 
ey In  his  official  capacity,  and  owes  no  duty 
to  disburse  It  In  such  capacity,  and  we  think 
It  may  be  reached  by  garnishment.  Mechem, 
Pub.  Off.  §  876;  Wap.  Attachm.  g  411,  citing 
the  instructive  case  of  Ex  parte  Hum,  92 
Ala.  102,  9  South.  515.  Appellant  makes  the 
shadowy  claim  that  the  money  was  neces- 
sary at  the  trial  to  aid  in  establishing  defend- 
ant's sanity.  But  the  evidence  is  that  It  was 
not  Introduced  at  the  trial,  and  It  appears  to 
us  It  was  in  no  sense  necessary  to  have  th^ 
money  In  court  to  show  the  fact  upon  which 
appellant  relied  to  prove  defendant's  sanity. 
The  Important  fact  was  that  he  told  with  ac- 
curacy how  much  money  he  had  and  where 
It  could  be  found.  That  could  be  conclusive- 
ly proved  without  profert  of  the  money  It- 
self. Suppose  the  money  had  been  lost  by  or 
stolen  from  appellant  before  the  trial  of  de- 
fendant; would  there  have  been  any  diffi- 
culty In  proving  the  essential  fact  bearing 
upon  defendant's  sanity?  Certainly  not.  It 
seems  to  us  quite  clear  that  this  money  was 
not  In  the  custody  of  the  law,  although  in  the 
custody  of  an  officer  of  the  law.  The  cus- 
tody of  the  officer  Is  not  necessarily  nor  al- 
ways the  custody  of  the  law.  We  are  not 
called  upon  to  say  under  what  circumstances 
property  taken  from  or  belonging  to  a  pris- 
oner will  be  protected  from  civil  process  In 
civil  actions  against  the  prisoner.  The  deci- 
sions are  not  altogether  harmonious  upon  the 
question.  But  we  are  satisfied  that  the  prop- 
erty In  the  present  ease  does  not  come  with- 
in the  reason  of  the  rule,  and  ought  not  to  be 
placed  within  Its  operation.  The  order 
should  be  affirmed. 

We  concur:    COOPER,  C;   BRITT,  O. 

PER  CURIAM.    For  the  reasons  given  In 
the  foregoing  opinion  the  order  Is  affirmed. 


(26  Nev.  101) 
Ei  parte  GAFFORD;    (No.  1,562.) 
(Supreme  Court  of  Nevada.    June  13,  1899.) 
CRIMINAL  LAW— SENTENCE— HABEAS  CORPUS. 

1.  In  absence  of  statute,  a  sentence  to  impris- 
onment for  a  definite  term  is  not  void  because  it 
fails  to  state  when  the  term  shall  begin. 

2.  Where  tlie  second  sentence  of  a  defendant 
already  sentenced  for  another  offense  fails  to 
state  the  commencement  of  the  term,  it  will  run 
concurrently  with  the  first. 

3.  Under  Gen.  St.  IS  4240,  4293,  providing 
that  two  or  more  defendants  may  be  jointly  in- 
dicted and  convicted  for  the  same  offense,  a  sen- 
tence against  two  defendants  jointly  on  a  joint 
verdict  will  be  deemed  prima  facie  valid  in  ha- 
beas corpus  proceedings,  where  the  court  had  ju- 
risdiction of  the  action  and  of  the  defendants. 

4.  In  habeas  corpus  prooeodings  the  court  can 
only  determine  whether  a  valid  judgment  exists, 
and  not  whether  it  Is  $rroneous. 

Application  by  H.  A.  Gafford  for  writ  of  ha- 
beas corpus.    Writ  denied. 

Samuel  Piatt,  for  petitioner.  W.  D.  Jones, 
Atty.  Gen.,  for  respondent. 

BO.VXIFIELD,  a  J.  PeUtloner  alleges 
that  he  Is  Illegally  restrained  of  his  liberty 
by  the  warden  of  the  state  prison.  It  is 
shown  that  on  the  2fith  day  of  January,  1895, 
the  petitioner  was  duly  sentenced  by  the  dis- 
trict court  of  Washoe  county  to  serve  a  term 
of  four  years  In  said  prison  for  the  crime  o* 
an  attempt  to  break  Jail;  second,  that  on  the 
5th  day  of  May,  1895,  the  petitioner  and  one  ■ 
Seward  Leeper,  upon  a  Joint  Indictment,  trial, 
and  conviction  for  the  crime  of  an  assault 
with  Intent  to  kill,  were  Jointly  sentenced  by 
said  court  to  serve  a  term  of  seven  years  in 
said  prison,  that  it  was  not  specified  when 
said  second  term  should  begin,  and  that  the 
petitioner  has  fully  served  said  first  term. 

Counsel  contends  tliat  the  second  sentence 
Is  void  for  uncertainty,  In  that  It  nelthsr  pro- 
vides that  the  second  term  shall  begin  at  the 
expiratton  of  the  first,  nor  at  any  other  speci- 
fied time.  But  a  sentence  which  does  not 
specify  any  time  for  the  iQiprlsonment  to 
commence  is  not  void.  The  better  practice  la 
not  to  fix  the  commencement  of  the  term,  but 
merely  to  state  Its  duration  and  the  place  of 
confinement,  where  the  statute  does  not  oth- 
erwise provide.  State  v.  Smith,  10  Nev.  100; 
BIsh.  New  Cr.  Proc.  804,  and  cases  dted. 
Where  the  defendant  Is  already  In  execution 
on  a  former  sentence,  and  the  second  sen- 
tence does  not  state  that  the  term  Is  to  bef^In 
at  the  expiration  of  the  former,  the  second 
win  run  concurrently  with  the  first.  In  the  ab- 
sence of  a  statute  providing  a  different  rote. 
21  Am.  &  Eng.  Ena  Law,  1075,  note  4. 

The  second  contention  is  that,  where  two 
or-  more  defendants  are  convicted  under  a 
Joint  Indictment,  they  must  be  separately 
sentenced;  that  the  said  second  sentence  btv 
Ing  against  said  two  defendants  Jointly,  and 
not  against  each  separately.  It  Is  void,  in  that 
It  was  not  within  the  Jurisdiction  of  the 
court.  Under  the  statute,  two  or  more  de- 
fendants may  be  Jointly  Indicted  and  tried 
for  the  same  public  offense;  and,  If  the  jury 
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cannot  agree  upon  a  verdict  as  to  all,  they 
may  render  a  verdict  as  to  those  In  regard  to 
whom  they  do  agree,  on  whtch  a  judgment 
shall  be  entered  accordingly,  and  the  case  as 
to  the  rest  may  be  tried  by  another  Jury. 
Gen.  St.  SS  4240,  4293.  The  court  had  Juris- 
diction of  the  subject-matter  embraced  In  the 
Indictment,  and  of  the  defendants,  and  Juris- 
diction to  enter  Judgment  against  the  defend- 
ants on  the  Joint  verdict  of  the  Jury  of  guilty. 
The  court  having  such  Jurisdiction,  Its  Judg- 
ment or  sentence  is  not  void,  however  er- 
roneous It  may  be.  But  whether  erroneous 
or  not,  this  court  cannot  determine  on  habeas 
corpus.  Habeas  corpus-  proceedings  cannot 
be  used  to  authorize  the  exercise  of  appellate 
Jurisdiction.  "We  can  only  look  at  the  rec- 
ord to  see  whetlier  a  Judgment  exists,  and 
have  no  power  to  say  whether  It  is  right  or 
wrong.  It  Is  conclusively  presumed  to  be 
right  until  reversed,  and,  when  the  Imprison- 
ment Is  under  process  valid  on  Its  face.  It 
will  be  deemed  prima  facie  legal;  and.  If  the 
petitioner  fails  to  show  a  want  of  Jurisdiction 
In  the  magistrate  or  court  whence  it  emanat- 
ed, his  body  must  be  remanded  to  custody." 
Ex  parte  Winston,  9  Nev.  71,  and  authorities 
there  cited.  Gen.  St  §  3G89,  provides  that  It 
shall  be  the  duty- of  the  Judge,  on.  the  hearing, 
In  <^8e  of  habeas  corpus,  if  the  time  during 
which  the  party  may  be  legally  detained  In 
custody  has  not  expired,  to  remand  such 
party  if  It  shall  appear  that  he  Is  detained  In 
custody  by  virtue  of  the  final  Judgment  of 
any  competent  court  of  criminal  Jurisdiction, 
or  of  any  process  Issued  upon  such  Judgment. 
The  writ  issued  herein  Is  dismissed,  and  the 
lietitioner  renianded  to  the  custody  of  the 
warden  of  the  state  prison. 

M^SSEY  and  BELKNAP,  JJ.,  concur. 


U»  Colo.  App.  1B8) 

SCOTT  V.  FLEETFORD  et  al.i 
(Court  of  Appeals  of  Colorndo.    May  10,  1899.) 

NOTES— DBKENSES— FAILURE!  OF  CONSIDERA- 
TION—BURDEN OF  PROOF. 
In  an  action  on  a  note  given  in  consideration 
of  the  transfer  of  a  mining  lease  and  bond,  where 
the  defense  of  a  failnre  of  consideration  depends 
for  its  existence  on  the  allegation  that  two  of 
the  lessor^  did  not  properly  authorize  one  wlio 
signed  the  lease  and  bond  for  tbem  as  attorney 
in  fact,  the  burden  of  proving  such  facts,  though 
negative,  is  on  defendant. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  R.  W.  Scott  against  James  J. 
Fleetford  and  another  on  a  note.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

FIlUus  &  Davis,  for  appellant.  F.  A.  Wil- 
liams, for  appellees. 

WILSOX,  J.  On  November  14,  1895,  one 
J.  A.  Loshbaugh,  together  with  W.  H.  Beard, 

1  Rehearing  denied  June  15,  1899. 


H.  H.  Beard,  and  M.  V.  Beard,  purported  to 
execute  to  plaintiff,  Scott,  a  lease  and  bond 
of  the  Queen  Victoria  lode  mining  claim,  up- 
on certain  conditions  therein  set  forth.  The 
name  of  Loshbaugli  was  lirst  signed  to  the 
instrument,  and  following  this  the  name  of 
M.  V.  Beard,  and  thereafter  the  names  of  the 
other  two  Beards.  Opposite  their  names,  Im- 
mediately following  the  last  letter  In  the 
name  of  M.  V.  Beard,  were  the  words  "At- 
torney in  Fajct"  The  certificate  of  acknowl- 
edgment by  a  notary  public  recited  that  the 
paper  was  acknowledged  by  Loshbaugh  and 
Beard  In  person,  and  by  W.  H.  and  H.  H. 
Beard  by  their  attorney  In  fact.  The  two 
last  named  were  the  father  and  brother,  re- 
spectively, of  M.  V.  Beard.  On  December 
19th  following,  Scott  sold  and  assigned  the 
lease  and  bond  tjy  Indorsement  thereon  In 
writing  to  the  defendants,  Fleetford  ahd 
Maher,  for  the  consideration  of  $300  cash, 
and  of  the  further  sum  of  $700,  for  which 
they  executed  their  promissory  note,  payable 
In  90  days.  In  pursuance  of  this  assignment, 
defendants  entered  into  possession  of  the 
mining  claim,  and  prosecuted  work  thereon 
for  several  months.  On  April  24th  follow- 
ing, some  time  after  the  maturity  of  the  note 
above  mentioned,  this  suit  was  commenced  to 
recover  on  It  The  defendants,  answering, 
set  up  several  defenses;  but  In  this  court,  In 
support  of  the  Judgment  which  they  obtained, 
they  rely  upon  one  only,  claiming  that  it  is 
controlling.  This  defense  was  that  there 
was  a  failure  of  consideration,  because  the 
lease  and  bond  had  not  been  executed  by  W. 
H.  Beard  and  H.  H.  Beard.  The  sole  evi- 
dence in  support  of  this  was  that  at  the  time 
of  the  execution  of  the  lease  and  bond  these 
two  were  not  present,  and  that  their  names 
were  signed  by  M.  V.  Beard,  claiming  to  rep- 
resent them.  The  only  question  therefore  is, 
was  this  evidence  sufficient  to  establish  this 
defense? 

It  may  be  said  In  the  outset  that,  even  If 
M.  V.  Beard  was  the  regularly  authorized  at- 
torney In  fact  of  the  two  absent  owners,  the 
signatures  to  the  instrument  were  irregular 
and  the  acknowledgment  was  defective;  but 
as  to  what  ultimate  effect  this  might  have 
upon  the  validity  of  the  instrument  it  Is  not 
necessary  for  us,  in  the  view  which  we  take 
of  the  case,  to  determine.  It  is  sufDcIcnt  to 
.say  that  there  was  enough  in  the  acknowl- 
edgment and  about  the  signatures  to  indicate 
that  M.  V.  Beard  was  assuming  to  act  as  at- 
torney In  fact  for  his  absent  father  and 
brother.  It  is  an  elementary  and  fundamen- 
tal general  rule  of  evidence  that  the  burden 
of  proving  a  proposition  is  upon  the  party  af- 
firming it  This  Is  so  well  settled  and  uni- 
versally recognized  that  no  citation  of  author- 
ities is  required  in  support  of  It  In  this 
case,  the  defendants  pleading  a  failure  of  con- 
sideration because  the  lease  and  bond  had 
not  been  executed  by  W.  H.  and  H.  H.  Beard, 
the  burden  was  upon  them  to  prove  It.  They 
contented    themselves,  however,  with    only 
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showing  that  these  two  did  not  sign  the  In- 
strument in  person.  They  might  have  em- 
powered some  one  else  to  sign  and  execute 
the  instrument  for  them  and  in  flieir  behalf; 
but  upon  this  point  no  testimony  whatever 
was  offered.  This  was  a  part  of  defendants' 
case;  and  having  failed  to  make  any  showing 
in  support  of  it,  either  prima  facie  or  other- 
wise, the  defense  was  not  maintained.  It  Is 
true  that  this  general  rule  above  stated  has 
some  exceptions;  but  the  facts  do  not  bring 
this  case  within  any  of  them.  The  Beards 
were  not  parties  plaintiff  to  this  suit,  and 
hence  it  could  not  be  said  that  the  proof  of 
the  nonexistence  of  any  power  of  attorney 
or  authority  In  M.  V.  Buard  to  sign  for  his  fa- 
ther and  brother  was  specially  within  the 
possession  or  knowledge  of  this  plaintiff. 
The  proof  of  this  fact.  If  it  existed,  could 
have  been  as  easily  secured  by  the  defend- 
ants as  could  the  proof  of  the  existence  of  the 
authority  been  obtained  by  the  plaintiff. 
Xor  can  it  be  maintained  that  this  burden 
shifted  from  defendants  to  plaintiff  because 
the  defendants  should  not  be  required  to 
prove  a  negative,  which  sometimes  forms  an 
exception  to  this  rule.  The  defense  of  fail- 
ure of  consideration,  asserted  by  defendants, 
depended  for  its  existence  upon  a  negative; 
that  Is  to  say,  that  the  two  Beards  neither 
signed  nor  by  proi>er  authority  authorized  M. 
V.  Beard  to  sign  for  them  the  lease  and  bond 
In  question.  This  was  all  there  was  to  their 
defense,  and  In  such  case  it  is  well  settled 
that  the  burden  of  proof  of  the  negative  facts 
must  be  upon  the  defendant  A  lucid  ex- 
planation and  forcible  argument  In  support  of 
this  rule  can  be  found  in  an  opinion  by  Jus- 
tice Elliott  in  Goodwin  v.  Smith,  72  Ind.  113. 
The  finding  of  the  district  court,  therefore,  to 
the  effect  that  there  was  a  failure  of  consid- 
eration from  the  causes  alleged,  was  not  sup- 
ported by  the  evidence.  Whether  or  not.  If  it 
had  been  shown  that  M.  V.  Beard  had  no  ex- 
press written  authority  to  execute  the  Instru- 
ment In  behalf  of  his  absent  father  and 
brother,  it  would  have  availed  defendants, 
under  the  particular  circumstances  of  this 
case,  to  have  wholly  defeated  a  recovery,  is 
not  presented,  and  we  are  not  called  upon  to 
decide.  For  the  error  stated,  the  Judgment 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial.    Reversed. 


(13  Colo.  App.  313) 

DURKEE  et  al.  v.  CONKLIN  et  al.i 
(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

BILLS  AND  NOTES— ORDERS— VERBAL  ACCEPT- 
ANCE-STATUTE OF  FRAUDS  —  ESTOPPEI^ 
CONSIDERATION  —  PLEADING— AMENDMENTS 
—WAIVER  OF  OBJECTIONS— INSTRUCTIONS- 
APPEAL. 

1.  The  verdict  of  the  jury  is  conclusive  on 
questions  of  fact  where  there  is  evidence  to  sup- 
port it. 

2.  Defendant  contracted  for  certain  work. 
After  its  commencement,  the  contractors  gave  an 
order  on  defendant  to  plaintiff,  which  he  verbally 


1  Rehearing  denied  June  15,  1809. 


accepted,  and  promised  to  pay.  HM,  that  snch 
promise  was  not  a  promise  to  pay  the  debt  of 
another,  within  the  statute  of  frauds,  but  a  prcan- 
ise  to  pay  from  the  funds  of  the  contractors,  then 
in  defendant's  possession. 

3.  The  verbal  acceptance  of  an  order  is  valid, 
and  can  be  enforced,  tliough  the  funds  of  the 
drawer  are  not  actually  in  possession  of  the 
drawee  at  the  time  of  his  acceptance. 

4.  Where,  after  the  acceptance  of  an  order 
to  pay  a  third  person  from  runds  of  the  drawer, 
the  acceptor  pays  to  the  drawer  a  sum  more 
than  sufficient  to  pay  the  order,  he  is  estopped  to 
deny  that  sudi  funds  came  into  his  hands. 

5.  Where  the  pei-son  on  whom  an  order  is 
drawn  is  indebted  to  the  drawer,  the  payment  of 
the  debt  is  sufficient  consideration  for  the  prom- 
ise to  pay  the  order. 

6.  Where  defendants,  sued  as  partners,  after  an 
amendment  of  the  complaint,  changing  the  ac- 
tion to  one  against  them  as  individuals,  remain, 
and  voluntarily  defend  the  suit,  they  waive  the 
right  to  avail  themselves  of  the  objection  to 
the  amendment. 

7.  Under  Civ.  Code,  S  75,  providing  that  the 
court  majf  amend  any  pleading  by  correcting  any 
mistake  m  the  names  of  the  parties,  or  by  add- 
ing or  striking  the  name  of  any  party,  the  amend- 
ment of  a  complaint  against  a  partnership, 
changing  the  action  to  one  against  the  partners 
as  individuals,  is  permissible. 

8.  An  erroneous  instruction  as  to  interest  al- 
lowable if  plaintiff  recover*  is  not  prejudicial 
where  the  judgment  includes  no  interest. 

Appeal  from  district  court.  Delta  coimty. 

Action  by  Isaac  M.  Conklin  and  another, 
partners  doing  business  under  the  firm  name 
of  Conklin  &  Gaunt,  against  Amos  R.  Durkee 
and  another.  From  a  judgment  for  plaintiffs, 
defendants  appeal.    Affirmed. 

S.  S.  Sherman,  for  appellants.  KJng  & 
Rol)ertson,  for  appellees. 

WILSON,  J.  In  April,  1896,  W.  A.  Wag- 
ner entered  {nto  a  contract  in  writing  with 
appellants,  who  were  defendants  in  this  suit, 
to  construct  for  them  a  certain  irrigating 
ditch,  for  which  he  was  to  be  paid  a  stipu- 
lated amount  per  rod.  This  construction 
work  necessitated  the  employment  by  Wag- 
ner of  a  considerable  force  of  men,  and,  in 
order  to  carry  out  his  contract.  It  was  also 
necessary  for  him  to  purchase  a  considerable 
amount  of  groceries  and  other  supplies  for 
his  men  and  for  the  work.  These  supplies 
were  purchased  from  plaintiffs,  Conklhi  & 
Gaunt,  who  were  merchants  doing  business 
In  the  vicinity.  About  May  19th,  Wagner, 
having  already  constructed  a  considerable 
portion  of  the  ditch,  and  being  desirous  of 
purchasing  further  supplies  from  the  plain- 
tiffs, gave  them  an  order  in  writing  upon  the 
defendants  for  the  sum  of  $200.  A  short 
time  thereafter  plaintiffs  claim  that  they  noti- 
fied the  defendants  of  the  existence  of  such 
order,  and  that  they  verbally  accepted  and 
agreed  to  pay  the  same.  The  supplies  were 
furnished  to  the  amount  of  the  order,  but, 
payment  of  the  order  being  thereafter  re- 
fused, this  suit  was  brought  to  enforce  It 
The  action  was  commenced  In  the  county 
court,  and  was  against  the  defendants  as 
partners,  their  partnership  being  alleged  in 
the  complaint.  For  answer  the  defendants 
denied  their  partnership,  and  for  a  second 
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defense  alleged  that  the  alleged  promise  of 
defendants  as  set  forth  In  the  complaint  was 
a  special  promise  to  answer  for'the  debt,  de- 
fault, and  miscarriage  of  another;  that  no 
note  or  memorandum  of  said  promise  or 
agreement  was  made  In  writing,  or  subscrib- 
ed by  the  defendants,  or  any  other  person,  by 
tlieir  authority,  or  at  all;  and  that  it  was 
tlierofore  within  the  statute  of  frauds.  A 
trial  was  had  in  the  county  court,  and  judg- 
meut  was  rendered  in  faror  of  the  plaintiffs. 
An  appeal  was  had  to  the  district  court,  and 
In  this,  a  trial  being  bad  to  a  jury,  the  ver- 
dict and  Judgment  were  again  In  favor  of  the 
plaintiffs. 

There  are  a  large  number  of  assignments 
of  error,  but  the  settlement  and  determina- 
tion of  a  few  questions  will  dispose  of  all  of 
them.     These    questions    are    substantially 
those  that  were  embraced  in  the  motion  of 
defendants   for   a   nonsuit.     They   are   that 
there  was  no  acceptance  of  the  order  shown; 
that  there  was  no  consideration  for  such  ac- 
ceptance shown;    that  there  were  no  funds 
shown  to  be  in  defendants'  hands  at  the  time 
of    the   alleged    acceptance;    and   that   the 
promise  shown  was  one  to  pay  the  debt  of 
another,  and  within  the  statute  of  frauds. 
As  to  the  claim  that  there  was  no  acceptance 
of  the  order  shown,  and  that  there  were  no 
funds  shown  to  be  in  defendants'  hands  at 
the  time  of  the  alleged  acceptance,  it  need 
only  be  said  that  these  were  questions  of 
tact,  which  were  submitted  to  the  Jury,  that 
the  findings  of  the  Jury  were  against  the  con- 
tention of  defendants,  and  that  there  was 
evidence  upon  which  to  base  such  findings; 
therefore,  under  the  well-settled  rule  in  such 
cases,  this  verdict  of  the  Jury  is  conclusive 
upon  this  court.    Nor  do  we  think  the  con- 
tention of  defendants  that  the  acceptance 
and  promise  to  pay  were  within  the  statute 
of  frauds  can  be  maintained.    It  was  not 
such  a  promise  as,  under  the  authorities,  was 
contemplated  by  the  statute.    The  promise 
set  forth  in  the  complaint,  and  in  support  of 
which  evidence  was  given,  was  not  as  surety 
or  guarantor  to  become  responsible  for  or  to 
pay  the  debt  of  Wagner  to  plaintiffs.    It  was 
a  promise  to  pay  a  certain  amount  of  money 
from  the  funds  of  Wagner  himself,  then  in 
the  possession  of  defendants,  or  to  come  into 
their  possession  thereafter.    It  was  a  prom- 
ise similar  to  that  wh^ch,  In  nughes  v.  Fish- 
er, 10  Colo.  383,  15  Pac,  702,  was  held  by  the 
supreme  court  not  to  be  a  promise  to  pay 
the  debt  of  another  In  the  sense  of  the  stat- 
ute.  It  was  a  promise,  as  said  by  the  su- 
preme court  in  tha't  case,  "to  disburse  the 
funds  of  another  upon  his  order  in  a  particu- 
lar way." 

Defendants  Insist  that  the  verbal  accept- 
ance of  an  order  is  valid  and  can  be  enforced 
only  where  the  funds  of  the  drawer  are  ac- 
tually In  the  hands  of  the  person  upon  whom 
the  order  is  drawn  at  the  time  of  the  aceept- 
»nce.  Under  the  law  as  settled  in  this  state, 
this  1«  not  correct    Hughes  v.  Fisher,  supra. 


The  verbal  acceptance  may  bind,  even  though 
the  party  has  not  at  that  time  In  his  hands 
funds  of  the  drawer,  If  thereafter  such  funds 
should  come  into  his  hands.  This  seems  to 
have  been  the  case  In  this  Instance.  It  was 
shown  that  after  the  acceptance  of  this  order 
the  defendants  paid  to  Wagner,  on  account  of 
ditch  construction,  a  sum  more  than  suffi- 
cient to  have  paid  this  order.  This  estops 
them  from  denying  that  such  funds  did  come 
into  their  hands.  The  Jury  having  found 
that  the  acceptance  was  unconditional,  they 
should  have  paid  to  plaintiffs  the  amount  of 
this  order.  Instead  of  paying  the  sum  to  Wag- 
ner. 

Defendants  also  urge  that  no  consideration 
was  shown  for  the  alleged  promise  of  de- 
fendants to  pay  the  order.  A  sutBcient  con- 
sideration was  the  payment  of  their  debt  to 
Wagner. 

It  appears  that  In  the  caption  to  the  original 
complaint  the  defendants  were  designated  as 
partners  doing  business  under  the  firm  name 
of  Durli;ee  Bros.,  and  this  partnership  was  al- 
leged In  the  body  of  the  complaint.    The  de- 
fendants Joined  in  an  answer,  which,  inter 
alia,  denied  the  averment  of  their  partnership, 
and  the  denial  was  supported  by  the  testi- 
mony of  both  defendants  on  trial  In  the  coun- 
ty court.    The  summons  was  addressed   to 
the  defendants  Individually,  and  was  served 
upon  each  of  them.     Before  trial  in  the  dis- 
trict court,  plaintiffs  were  permitted  to  amend 
their  complaint  by  striking  out  the  allegation 
of  partnership  of  defendants.    Error  is  predi- 
cated uptm  this  action  of  the  court,  defend- 
ants insisting  that,  they  being  in  court  only 
to  defend  a  suit  against  them  in  an  alleged 
partnership  capacity,  they  could  not  be  com- 
pelled to  stay  and  defend  the  suit  when  the 
pleadings  were  so  changed  as  to  make  the 
suit  one  against  them  individually;   that  the 
amendment  was  a  dismissal  of  the  action  ap- 
pealed from  the  county  court.     A  sufficient 
answer  to  this  would  be  that  the  defendants 
elected  to  stay,  and  did  remain  of  their  owo 
volition,  and  defend  the  suit,  after  the  ameo*' 
ment  was  allowed.    They   introduced  m«<^'^ 
testimony,  and  in  every  way  made  a  J"****^ 
vigorous  defense.    By  so  doing  they  wat^®" 
the  right  to  avail  themselves  of  their  o^^^ST 
tlon,  if  the  objection   -was  available  at    **' 
Moreover,  It  would  seem  that  the  amendno®** 


of 


was  clearly  permitted  under  the  provisions 
Civ.   Code,   §  75.     We    see   no   difference 
principle   between    the     amendment   In     *■ 
case  and  that  allowed   in  HamlU  v.  Asble^' 
11  Colo.  180,  17  Pac.    502.     We  cannot    »«« 
how  the  amendment  could  in  any  manner,    o 
did,  preJudlclaUy  affect  the  rights  of  defetk**" 
ants  in  their  defense.      If  their  liability    "^^^^ 
established,   they  were   liable  as  indlvldviixi**' 
whether  they  were  partners  or  not.        ^ 

There  is  a  suggestion  in  defendants'   'bTltiX 
that  the  court  erred  in  one  of  Its  Instructioxia 
relative  to  interest  "«vlilcl»  the  plaintiffs    -vwexre 
entitled  to  recover   from  the  time  of  tVi*?      «b.<i- 
ceptance  of  the  order.     Xhe  verdict  and  JA3.0.SS- 
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ment,  however,  being  only  for  the  amount  of 
the  principal.  It  seems  that  no  Interest  was 
allowed,  and  therefore  defendants  were  not 
prejudiced,  even  if  there  was  error  in  the  In- 
struction. We  do  not  say  that  there  was  er- 
ror, but  the  facts  stated  relieve  this  court 
from  the  necessity  of  considering  the  ques- 
tion. This  substantially  covers  all  of  the 
'  questions  discussed  by  counsel  la  their  brief, 
and,  being  unable  to  discover  any  error  in  the 
proceedings  of  the  trial  court,  Its  Judgment 
wlU  be  affirmed.    Affirmed. 


(13  Colo.  A.  217) 

BELL,  Sheriff,  et  aL,  v.  MURRAT.i 

(Coort  of  Appeals  of  Colorado.    May  10,  1899.) 

BILL  OF  EXCEPTIONS— EXTENSION  OF  TIME 
FOR  FILINO— OBJECTIONS— QUIETING  TITLBl- 
JURISDICTION  —  PLEADING— WAIVER  OF  OB- 
JECTIONS. 

1.  Under  Code,  §  385,  providing,  respecting 
bills  of  exceptions,  that  "it  shall  be  the  duty  of 
the  judge  to  allow  the  same,  aud  to  sign  and 
seal  the  same  at  any  .time  during  the  term  of  the 
court  at  which  exceptions  were  talien,  or  at  an) 
time  thereafter  to  be  fixed  by  the  court,"  the 
trial  judge  cannot  extend  the  time  within  which 
a  bill  of  exceptions  could  be  tendered  and  filed, 
at  chambers,  and  after  the  expiration  of  the  term 
at  which  final  judgment  bad  been  rendered,  and 
an  appeal  therefr<Hn  prayed  and  allowed. 

2.  A  defendant  in  error  does  not  waive  his  ob- 
jection that  the  bill  of  exceptions  was  not  signed 
and  filed  within  the  time  allowed  by  the  court 
by  indorsing  thereon  that  he  found  the  same  to 
be  correct,  whoa  he  stated  in  the  indorsement 
that  he  objected  to  the  signing  because  the  time 
therefor  had  expired. 

3.  Objections  that  the  bill  of  exceptions  was 
not  signed  and  filed  within  the  time  fixed  by  the 
court  need  not  be  first  raised  by  a  motion  to 
strike  out  the  bill  of  exceptions  in  the  trial 
court. 

4.  Equity  has  jurisdiction  of  a  suit  to  re- 
strain the  threatened  sale  of  plaintiffs  property 
under  an  execution  levied  on  it  as  the  property 
of  a  third  person,  independent  of  the  statutory 
provisions  for  suit  to  quiet  title. 

5.  Under  Gen.  St.  §  1883,  providing  that  every 
Interest  in  land,  legal  and  equitable,  is  subject 
to  levy  and  sale  nnder  execution,  a  bill  to  re- 
strain the  threatened  sale  of  plaintiff's  proper- 
ty under  an  execution  levied  under  a  judgment 
against  a  third  person,  which  alleges  that  the 
record  title  is  in  plaintiff,  and  that  the  judg- 
ment debtor  had  no  interest,  either  legal  or  eq- 
uitable, in  the  property,  but  that  the  judgment 
creditor  claimed  that  he  had  an  equitable  mter- 
est,  states  a  cause  of  action,  since  the  sale  would 
create  a  cloud  on  the  title. 

6.  A  bill  to  restrain  the  sale  of  plaintiff's  prop- 
ertjr  nnder  an  execution  levied  under  a  judgment 
against  a  third  person,  which  fails  to  alle^ 
facts  sufficient  to  show  that  defendant's  claim 
was  such  that  a  sale  thereunder  would  create  a 
cloud  on  the  title,  is  cured  by  allegations  in  the 
answer  and  cross  complaint  that  the  judgment 
debtor  was  the  owner  of  an  equitable  interest  in 
the  lands  levied  on. 

EJrror  to  district  court  Clear  Creek  county. 

Bill  by  M.  S.  Murray,  trustee,  against  Josiah 
H.  Bell  and  another,  to  restrain  the  sale  of 
plaintiff's  property  under  an  execution  levied 
nnder  a  judgment  against  John  N.  Palmer. 
Judgment  for  plaintiff,  and  defendants  bring 
extor.    Affirmed. 

4  Rehearing  denied  Jane  15,  1899. 


Edwin  H.  Park,  for  plaintiffs  In  error.  H. 
J.  Murray,  T.  B.  Wattera,  and  0.  M.  Kendall, 
for  defendaift  In  error. 

WILSON,  J.  Prior  to  the  consideration  of 
the  errors  assigned  in  this  cause,  a  prelimi- 
nary motion  must  be  disposed  of.  The  Judg- 
ment herein  waa  rendered  on  July  9,  189C,  and 
the  defendanita  were  allowed  90  days  there- 
from to  prepare  and  tender  their  bill  of  ex- 
ceptionB.  On  October  9th  foUowUig.  after 
the  expiration  of  this  time  allowed,  and  after 
the  adjournment  of  the  term  at  which  the 
Judgment  was  rendered,  the  judge  at  cham- 
bers made  an  order  allowing  defendants  seven 
days'  further  time.  Within  this  extended 
time  the  bill  of  exceptions  waa  tendered,  sign- 
ed, and  ffied.  Plaintiff  In  this  court  moves 
to  strike  out  the  bill  of  exceptions,  because 
It  was  noft  filed  within  the  time  fixed  by  the 
court.  The  motion  must  be  sustained.  The 
reasons  for  this  It  Is  not  necessary  to  give, 
because  this  whole  question  has  been.  In  two 
recent  opinions,  thoroughly  discussed  by  this 
court.  Winter  v.  People,  10  Colo.  App.  510, 
61  Pac.  1006;  Marble  Co.  v.  Dixon,  12  Colo. 
App.  — ,  58  Pac  814.  The  facts  referred  to 
by  defendants  are  not  sufficient  to  take  this 
case  without  the  rule  there  announced,  nor 
to  constitute  a  waiver  by  plaintiff  of  his  right 
to  object.  The  plaintiff  appears. to  have  ob- 
jected at  all  times  to  the  extension  of  time. 
It  is  true  that  his  counsel  Indorsed  upon  the 
bill  of  exceptions,  when  presented  to  him,  that 
be  found  the  same  to  be  correct,  but  In  the 
same  Indorsement  he  objected  to  the  signing 
because  the  time  therefor  as  fixed  by  the 
court  bad  expired.  He  there  insisted  upon  his 
objection,  which  was  all  he  co'uld  do.  Nor 
was  he  required  la  order  to  save  bis  rights, 
to  first  move  to  strike  out  the  bill  of  excep- 
tions In  the  district  court.  For  the  same  rea- 
son that  neither  the  judge  nor  the  court 
could  have  extended  the  time  for  filing  the  bill 
of  exceptions,  the  court  would  have  had  no  Ju- 
risdiction to  entertain  the  motion  to  strike  it 
out.  The  term  at  which  the  Judgment  was 
rendered  had  ended,  the  time  orighially  fixed 
for  the  filing  of  -the  bill  of  exceptions  bad  ex- 
pired, and  the  district  court  had  therefore  lost 
all  Jurisdiction  In  the  matter.  The  only  way 
in  which  plaintiff  could  attack  It  was  that 
which  he  pursued,  namely,  by  motion  In  this 
court  The  case  of  Railway  Co.  v.  Jackson, 
12  C.  C.  A  47,  64  Fed.  79,  cited  by  counad. 
Is  not  in  point  In  that  the  indorsement  upon 
the  bill  of  exceptions  by  counsel  for  defend- 
ants In  error  was,  "We  agree  upon  the  above 
and  foregoing  bill  of  exceptions."  The  cir- 
cuit court  of  appeals  very  properly  held  that 
this  was  a  plain  consent  to  the  enlargement 
of  the  time  for  the  settlement  of  the  bill;  that 
in  other  words,  by  the  word  "agree"  counsel 
had  agreed  to  everything  which  was  neces- 
sary to  constitute  tne  blU  of  exceptions  a 
valid  bill.  Tlje  difference  between  the  in- 
dorsement upon  that  bill  and  that  upon  the 
one  now  before  us  Is  apparent  at  •  glance. 
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Kor  does  the  rule  laid  down  In  Swem  v.  Green, 
9  Colo.  358,  12  Pac.  202,  relieve  defendants. 
In  that  case  the  bill  had  been  prepared  and 
tendered  to  the  judge  wltUln  the  time  fixed 
by  the  court,  but  he  did  not  sign  it  for  sev- 
eral months  afterwatds.  It  was  very  proper- 
ly held  that  this  was  a  sufficient  compUauce 
with  the  order.  The  failure  of  the  judge  to 
sign  should  not  prejudice  the  party  who  had 
complied  with  the  order  of  the  court  so  far 
as  it  was  within  his  power.  We  agree  with 
counsel  that  under  this  statute,  as  we  have 
felt  compelled  to  construe  It,  and  as  other 
courts  have  construed  similar  statutes,  cases 
could  easily  arise  In  which  parties  might  be 
caused  great  inconvenience,  and  possibly  suf- 
fer real  hardship.  Tills,  however.  Is  matter 
for  the  legislature,  and  not  for  the  courts.  We 
can  see  no  reason  why  the  statute  might  not 
be  amended,  as  it  has  been  in  many  of  the 
states,  so  as  to  allow  judges  In  vacation,  within 
proper  restrictions  and  under  proper  safe- 
guards, to  extend  the  time  within  which  a  biU 
of  exceptions  must  be  prepared  and  tendered; 
but,  so  long  as  the  statute  remains  as  It  Is,  we 
see  no  escape  from  it. 

This  question  having  been  disposed  of  in 
this  manner,  only  one  question  raised  by 
plaintiffs  in  error  can  be  considered,  and  that 
Is  whether  the  complaint  stated  a  cause  of  ac- 
tion. This  suit  grew  out  of  the  levy  by  de- 
fendant Bell,  as  sheriff,  upon  a  certain  lode 
claim,  of  an  execution  issued  upon  a  judg- 
ment In  favor  of  defendant  Old,  and  against 
John  N.  Palmer.  Plaintiff,  claiming  to  be 
the  owner  of  the  whole  of  this  lode  claim, 
Instituted  suit,  and  alleged  in  his  complaint, 
inter  alia,  that  the  said  Palmer  did  not  then 
have,  nor  did  he  have  at  the  time  of  the  levy, 
any  right,  title,  or  Interest,  legal  or  equitable, 
in  the  premises;  that,  as  he  was  Informed  and 
believed,  the  levy  was  attempted  to  be  made 
upon  the  property  under  the  claim  and  pre- 
tense that  Palmer  was  at  the  time  of  the 
levy  the  owner  of  the  equitable  title  to  said 
property,  and  that  the  person  in  whose  name 
the  record  title  at  that  time  stood  held  the 
record  title  in  trust  to  and  for  the  use  of 
Palmer;  that  the  defendant  sheriff  was 
threatening  to  sell  said  premises  under  the 
said  attempted  levy  of  execution;  and  that 
the  sale,  if  made,  would  create  a  cloud  upon 
the  title  of  the  plaintiff.  The  prayer  was 
that  the  defendants  be  restrained  from  selling 
or  attempting  to  sell  the  premises  under  the 
said  execution  levy;  that  the  judgment 
against  Palmer  be  adjudged  to  be  no  lien  upon 
the  premises,  and  that  the  attempted  levy  be 
declared  absolutely  null  and  void;  and  that 
Palmer  l?e  adjudged  to  have  had  no  right, 
title,  or  interest,  legal  or  equitable,  in  the 
premises  seized,  at  the  time  of  the  docketing 
of  the  judgment  in  favor  of  defendant  Old,  or 
at  the  time  of  the  attempted  levy  of  execution 
thereon,  or  at  any  other  time.  The  conten- 
tlcMi  of  defendants,  substantially,  is  that  It 
appeared  from  the  complaint  itself  that  the 
record  title  to  the  lode  claim  was  not  in 


Palmer,  and,  the  complaint  fm'ther  averring 
that  Palmer  bad  no  right,  title,  or  Interest  in 
the  dalm,  the  mere  levying  of  an  execution 
upon  the  right,  title,  and  interest  of  Palmer 
in  the  claim,  and  a  sale  thereunder,  would 
constitute  no  cloud  upon  the  plaintiff's  title, 
and  that,,  hence,  because  of  the  averments 
of  the  complaint  itself,  it  appeared  that  plain- 
tiff could  not  maintain  the  action.  Counsel 
are  mistaken  in  designating  this  action  as 
one  to  quiet  title.  It  is  very  clear  that  it  Is 
an  action,  rather,  to  prevent  a  threatened 
cloud  upon  title,  which  would  be  caused  by 
a  sale  by  the  sheriff  under  the  execution  levy, 
and  the  execution  of  his  certificate  of  sale, 
and  also,  incidentally,  to  remove  whatever 
cloud  might  be  cast  upon  plaintiff's  title  by 
the  execution  levy.  This  action  is  quite  dif- 
ferent from  the  statutory  action  to  quiet  title, 
and  must  not  be  confounded  therewith.  This 
is  an  action  of  which  courts  of  equity  have 
Jurisdiction  under  their  general  powers  of 
Jurisdiction,  regardless  and  independent  of 
statute.  3'  Pom.  Kq.  Jur.  §  1308,  and  note; 
Logan  V.  Clough,  2  Colo.  323.  In  the  Colo- 
rado case  just  cited,  the  court  said:  "The 
prayer  of  the  bill  is  that  the  defendant  be 
enjoined  from  selling  the  property  in  ques- 
tion, and  from  executing  and  ddivering  any 
conveyances  therefor;  in  other  words,  from 
doing  an  act  which  will  cast  a  cloud  upon 
the  complainant's  title.  Whatever  doubts 
may  have  at  one  time  existed  as  to  the  ju- 
risdiction of  a  court  of  equity  in  such  cases, 
they  are  now  put  at  rest  by  the  modei-n  de- 
cisions; and  the  relief  afforded  seems  to  be 
on  the  principle  of  a  bill  quia  timet,  lest  the 
sale  to  be  made  might  embarrass  the  com- 
plainant in  his  rights,  or  the  deed  to  be  exe- 
cuted might  cast  suspicion  on  his  title."  As 
to  what  constitutes  such  a  threatened  cloud 
as  to  sustain  this  action,  and  as  to  what  ' 
must  be  the  circumstances  and  conditions  un- 
der which  it  may  be  maintained,  the  courts 
differ,  and  there  is  some  apparent  conflict  .of 
authority.  These  differences,  however,  as  an 
examination  of  the  question  will  disclose, 
arise  from  the  differences  in  the  statutes  of 
the  various  states.  It  is  not  necessary  in 
this  case  to  discuss  the  reasons  upon  which 
these  variant  and  varying  decisions  are 
founded  and  supported,  because,  as  will  be 
seen  hereafter,  we  base  our  conclusions  upon 
the  particular  statute  law  of  this  state,  and 
upon  the  special  circumstances  of  this  case. 
We  will  only  say  that  in  the  code  states, 
since  the  adoption  of  the  Code,  there  is  and 
has  been  a  strong  and  universal  tendency  to- 
wards a  relaxation  of  the  old  rules  in  refer- 
ence to  this  character  of  actions,  on  the  ground 
that,  both  legal  and  equitable  jurisdiction  be- 
ing vested  in  the  same  court,  and  the  distinc- 
tion between  legal  and  equitable  actions  hav- 
ing been  abolished,  and  courts  being  required 
to  give  such  relief  as  the  facts  presented  may 
authorize  or  require,  without  reference  to 
whether  the  relief  be  such  as  a  court  of  eq- 
uity or  a  court  of  law  might  give,  the  reason 
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of  the  old  rule  had  ceased  to  exist.  Pursuing 
this  trend  of  modern  authority  in  the  code 
states,  it  baa  been  held  that,  even  where  the 
instrument  irhlch  it  Is  claimed  constitutes  a 
cloud  upon  the  title  is  void  uiwn  its  face,  the 
court  has  power,  not  only  to  declare  the  in- 
strument void,  but  to  cancel  it,  where  a  de- 
fendant asserts  claim  under  it  Land  &  Cat- 
tle Co.  V.  State,  68  Tex.  537,  4  S.  W.  865. 
Whatever  may  be  the  rule  in  other  states,  we 
think,  upon  reason  and  principle,  that,  upon 
the  averments  of  the  complaiht,  the  plaintiff 
was  entitled  to  maintain  this  action,  because 
under  our  statute  every  interest  in  land,  legal 
and  equitable,  is  subject  to  levy  and  sale 
under  execution.  Gen.  St.  8  1883;  Bank  v. 
Newton,  13  Colo.  247,  22  Pac.  444.  Under 
the  allegations  of  this  complaint,  the  Judg- 
ment creditor  was  contending  that  the  judg- 
ment debtor.  Palmer,  had  an  equitable  title 
to  the  lode  claim  upon  which  execution  was 
levied;  and  neither  upon  principle  nor  reason 
must  the  plaintiff,  claiming  to  b«  the  real 
owner  of  all  of  the  property,  be  compelled  to 
sit  back  and  wait  until  the  claim  of  the 
judgment  creditor  has  ripened  into  a  com- 
plete and  perfect  claim,  and  he  has  attempted 
to  enforce  it.  This  would  be  a  most  unrea- 
sonable requirement,  and  would  work  great 
injustice  to  a  plaintiff.  Before  he  could,  un- 
der such  a  contention,  be  permitted  to  insti- 
tute a  suit  to  settle  the  disputed  question, 
months  or  years  might  elapse;  and  in  the 
meantime  the  plaintiff.  If  the  true  owner, 
might  be  absolutely  deprived  of  the  highest 
and  most  important  privilege  and  attribute 
of  ownership,— that  is,  the  power  to  sell  at 
the  highest  price.  No  one  would  purchase 
and  pay  the  same  amount,  were  this  threat- 
ened doud  impending  over  the  title,  as  be 
would  if  it  were  entirely  removed. 

Upon  another  ground  it  is  clear  that  the 
pleadings  in  this  action  were  sufflelent  to  sus- 
tain the  judgment.  Even  if  it  be  conceded 
that  the  c-oniplaint  was  defective,  these  de- 
fects were  cured  by  the  pleadings  of  defend- 
ants. If  the  complaint  omitted  any  allega- 
tions which  it  should  have  contained,  they 
were  all  supplied  by  the  answer  and  cross 
complaint  of  defendants.  In  this,  after  de- 
nying the  allegations  of  the  complaint,  the 
defendants  set  up  all  the  allegations  tending 
to  show  that  Palmer  was  th^  equitable  owner 
of  the  premises  levied  upon,  and  everything 
that  was  necessary  to  show  that  the  prem- 
ises should  be  subject  to  sale  under  the  exe- 
cution and  judgment.  The  prayer  was  that 
the  defendant  Old  be  decreed  to  have  a  lien 
upon  the  lode  claim  levied  upon  to  the  amount 
of  his  Judgment  and  costs,  and  that  the  same 
be  made  available  and  be  enforced  by  the 
order  and  direction  of  this  court.  The  plain- 
tiff, by  replication,  put  in  issue  all  of  these 
averments  of  the  answer  and  cross  complaint; 
and,  upon  the  is8tu>8  thus  made,  the  case 
proceeded  to  trial  and  judgment.  The  an- 
swer and  cross  complaint  became,  therefore, 
an  express  aider  of  the  complaint  of  plain- 


tiff; and  by  reason  thereof  the  suit  became 
In  reality  an  action  to  test  the  title  of  Palm- 
er to  the  premises,  which  the  judgment  cred- 
itor was  authorized  to  maintain  even  before  he 
attempted  to  subject  the  premises  to  execu- 
tion sale.  Bank  v.  Newton,  supra.  The  de- 
fendants, having  elected  to  proceed  lu  this 
manner,  cannot  be  now  heanl  to  complain. 
Cohen  y.  Knox  (Cal.)  27  Pac.  215,  was  a  case 
of  somewhat  similar  features  to  the  one  at 
bar.  There,  as  here,  the  sheriff  bad  made  a 
levy  under  an  execution  upon  realty,  the  rec- 
ord title  to  which  was  not  In  the  execution 
debtor.  The  record  owner  brought  suit  to 
restrain  such  sale  upon  the  ground  that  It 
would  cast  a  cloud  upon  the  title.  The  coiirt, 
lu  its  opinion,  said,  "It  is  not  necessary  to 
definitely  determine  whether  this  complaint 
is  so  totally  defective  in  its  statement  of  a 
cause  of  action  as  to  be  bad  on  general  de- 
murrer, or  whether  It  merely  presents  a  case 
of  defective  averments,  assailable  only  by  spe- 
cial demurrer,  because  defendant,  In  addition 
to  his  answer,  in  which  the  averments  of  the 
complaint  are  denied,  filed  a  cross  complaint, 
in  which  he  asked  for  affirmative  relief,  and 
in  which  he  averred  specifically  the  very 
facts  which  he  contends  should  have  been 
averred  in  the  complaint  of  plaintiff.  •  •  • 
Upon  these  pleadings  the  case  went  to  trial, 
and  it  would  be  a  vain  thing  to  reverse  the 
Judgment,  and  allow  plaintiff  to  amend  her 
complaint  and  aver  facts  already  averred  In 
the  cross  complaint,  and  to  again  in  that  form 
present  issues  which  have  been  already  rais- 
ed and  determined."  In  this  case  the  Judg- 
ment creditor  asked  for  affirmative  relief, 
sought  the  power  of  the  court  to  aid  him  in 
enforcing  his  claims  against  this  property, 
and  did  everything  which  It  was  in  his 
power  at  any  stage  of  the  proceedings  to  have 
done  towards  the  enforcement  of  his  rights 
against  the  property,  and  In  derogation  of  the 
rights  of  plaintiff,  who  was  the  record  owner; 
and  In  such  case  he  cannot  be  pehnltted  in 
the  same  breath  to  object  to  the  court  pro- 
ceeding at  all  In  the  action,  and  to  say  that 
the  plaintiff  in  his  complaint  failed  to  prop- 
erly present  the  issue  which  he  himself,  in 
his  answer  and  cross  complaint,  asked  to  be 
presented,  and  did  fully  present  and  upon 
which  he  went  to  trial.  Mitchell  v.  McFar- 
land  (Minn.)  50  N.  W.  610;  Klpp  v.  Hagman 
(Minn.)  75  N.  W.  746.  The  judgment  should 
be  affirmed,  and  It  will  be  so  ordered.  Af- 
firmed. 

(13  Colo.  App.  208) 
BRADBURY  ▼.  ALDEN.t 

(Court  of  Appeals  of  Colorado.     April  10.  1899.) 

APPEAL,— BILL   OF   EXCEPTIONS— TENDER— Air- 
LOWANCHJ— NEW  TRIAL— JUDGMENT— 
—INSTRUCTION— PREJUDICE. 
1.  Where  a  party  deposits  hig  bill  of  exceptions 
with  a  clerk  of  the  trial  court,  with  the  indorse- 
ment thereon  by  the  clerk,  of  the  fact  and  datfr 
of  the  deposit,  within  the  time  fixed  by  statute 

1  Rehearing  denied  June  x5,  1888. 
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or  the  order  of  the  court  the  judge  being  ah- 
sent  from  bis  ehnmbers,  this  is  a  sufBcient  ten- 
der, and  his  rights  will  be  protected,  though  the 
bill  is  not  actually  signed  by  the  judge  within  the 
time. 

2.  Where  a  motion  for  a  new  trial  is  denied  at 
a  term  subsequent  to  the  trial,  judgment  being 
reserved,  exceptions  taken  during  the  previous 
term  may  be  tendered  during  Qie  subsequent 
term,  under  Code,  5  385,  requiring  them  to  be 
allowed  during  the  term  in  which  they  were  tak- 
en. 

3.  In  an  action  concerning  the  title  of  per- 
sonalty in  which  defendant  claimed  he  bought  it 
of  plaintiff,  and  plaintiff  throughout  persistent- 
ly denied  a  sale,  a  charge  that  "it  is  conceded  by 
plaintiff"  that,  if  the  property  was  purchased  by 
defendant,  he  was  entitled  to  its  possession,  was 
prejudicial  error. 

4.  Where  a  numbered  paragraph  of  a  charge 
was  specially  end  independently  excepted  to,  it 
was  sufficient,  though  the  grounds  of  objection 
were  not  given, 

5.  Under  Code,  §  386,  providing  for  exceptions 
to  opinions  and  decisions  of  the  court  on  the 
trial  of  jury  causes  or  where  the  law  and  facts 
are  submitted  to  the  court,  and  providing  that 
the  party  excepting  may  assign  for  error  any  de- 
cision so  excepted  to,  whether  it  relates  to  in- 
troduction of  evidence  or  to  the  final  judgment  on 
the  law  and  evidence,  exception  is  not  necessary 
to  a  judgment  entered  on  a  verdict. 

Error  to  district  court,  Arapahoe  county. 

Action  by  William  0.  Bradbury  against  Ed- 
ward K.  Alden.  There  was  a  judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

Patterson,  Richardson  &  Hawkins,  for 
plaintiff  In  error.  Charles  J.  Hughes,  Jr.,  and 
Branch  H.  Giles,  for  defendant  In  error. 

THOMSON,  J.  When  the  record  In  this 
cause  was  lodged  In  this  court,  the  defendant 
In  error  Interposed  a  motion  to  strike  the  bill 
of  exceptions  from  the  files,  on  the  ground 
that  It  was  not  tendered  or  presented  to  the 
judge  at  the  time  of  the  rendition  of  the  judg- 
ment, nor  until  after  the  judge  was  without 
power  or  jurisdiction  to  sign  It.  Decision  of 
this  motion  was  reserved  until  the  final  hear- 
ing, and,  upon  application  of  the  plaintiff  In 
error,  leave  was  granted  him  to  file  a  supple- 
mental transcript  of  the  record.  The  cause 
has  been  argued  and  submitted.  It  is  now 
reached  for  decision  by  us.  But,  before  pro- 
ceeding to  a  consideration  ,of  the  Questions 
presented  by  the  assignment  of  errors,  the 
motion  to  strike  must  be  disposed  of.  The 
facts  upon  which  the  fate  of  the  motion  de- 
pends, as  we  find  them  in  the  original  and  sup- 
plemental transcript,  are  as  follows:  On  the 
ICth  day  of  February,  1893,  during  the  Jan- 
uary term  of  the- court  a  verdict  was  rendered 
In  favor  of  the  defendant  in  error,  who  was 
defendant  below,  and  four  days  thereafter,  at 
the  same  term,  the  plaintiff  in  error,  who  was 
plaintiff  below,  filed  his  motion  for  a  new 
trial.  On  the  27th  day  of  March  following, 
and  before  the  expiration  of  the  January  term, 
the  plaintiff  procured  an  order  allowing  him 
four  months  from  that  date  within  which  to 
prepare  and  tender  his  bill  of  exceptions.  The 
motion  for  a  new  trial  was  not  disposed  of 
during  that  term.  Afterwards,  on  .Tune  24. 
18!)3,  at  the  April  term  of  the  court  the  mo- 


tion was  taken  up  and  overruled,  and  Judg- 
ment entered  on  the  verdict.  The  April  term 
was  adjourned  on  the  11th  day  of  the  follow- 
ing September.  On  the  25th  day  of  July, 
1803,  the  bill  of  exceptions  was  completed  and 
ready  to  be  tendered;  but  the  Judge  being  ab- 
sent from  Denver,  the  city  In  which  the  court 
was  held,  the  plaintiff  caused  the  bill  to  be 
deposited  with  the  clerk  of  the  court  for  the 
purpose  of  being  presented  to  the  Judge  for 
his  signature,  and  the  fact  date,  and  purpose 
of  the  deposit  were  Indorsed  on  the  bill  by 
the  clerk.  On  January  7,  1895,  the  judge 
signed  the  bill  of  exceptions. 

It  is  provided  by  section  385  of  the  Code 
that  in  all  cases  In  courts  of  record,  where 
either  party  shall  except  to  any  ruling,  deci- 
sion, or  opinion  of  the  court  and  shall  reduce 
such  exception  or  exceptions  to  writing.  It 
shall  be  the  duty  of  the  Judge  to  allow  the 
same,  and  to  sign  and  seal  the  same  at  any 
time  during  the  term  of  the  court  at  which 
such  exceptions  were  taken,  or  at  any  time 
thereafter  to  be  fixed  by  the  court;  and  It  has 
been  held  by  our  supreme  court  In  Fechhelmer 
V.  Trounstlene,  12  Colo.  282,  20  Pac.  704,  that 
when  the  party  tenders  his  bill  of  exceptions 
within  the  time  fixed  by  the  statute  or  the  or- 
der of  the  court  he  has  performed  his  duty, 
and  his  rights  are  protected,  even  though  the 
bill  be  not  actually  signed  until  a  time  subse- 
quent to  the  period  fixed.  The  questions  upon 
this  motion,  therefore,  are:  First,  was  there 
a  tender,  or  what  was  equivalent  to  a  tender, 
of  the  bill?  And,  second.  If  there  was,  was  It 
made  In  time?  When  the  bill  was  ready  to 
be  tendered,  the  judge  was  absent  from  the 
city.  His  affidavit  which  Is  before  us,  shows 
that  he  was  In  the  mountains  at  the  head 
waters  of  the  Rio  Grande  river,  25  miles  or 
more  from  railroad  or  telegraph.  In  Fech- 
helmer V.  Troimstlene.  supra,  the  fact  was 
that  when  the  bill  of  exceptions  was  prepared 
the  presiding  Judge  was  absent  from  the  state; 
and  the  court  held  that  in  such  case  a  deposit 
of  the  bill,  within  the  time  fixed,  with  the 
clerk  of  the  court  wherein  the  cause  was 
tried,  together  with  the  indorsement  thereon 
by  the  •  clerk  of  the  fact  and  date  of  the  de- 
posit would  be  sufficient  to  protect  whatever 
rights  the  litigant  would  otherwise  have  in 
the  premises.  In  that  case  the  Judge  was  ab- 
sent from  the  state,  and  in  this  he  was  within 
the  state,  but  absent  from  the  city.  We  do 
not  think  the  court  attached  any  significance 
to  the  Judge's  absence  from  the  state,  bewiuse 
it  cited  in  support  of  its  decision  the  case  of 
People  V.  Lee,  14  Cal.  510.  In  which  the  judge 
was  not  absent  from  the  state.  The  showing 
was  that  inquiry  was  unsuccessfully  made  for 
him  at  the  court  house,  at  his  chambers,  and 
at  his  place  of  residence;  and  it  was  held  that 
the  clerk's  office  was  the  proper  place  for  the 
deposit  of  papers  for  the  judge.  In  his  absence 
from  his  chambers.  It  was  the  fact  that  he 
was  not  found  where  he  might  have  been  ex- 
pected to  be.  and  not  the  fact  that  he  was  at 
any  particular  place,  which  authorized  the  de- 
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posit  of  the  bill  with  the  clerk;  and,  so  long 
as  the  Judge  is  absent  from  his  court  and  his 
chambers,  we  see  no  reason  for  a  distinction 
between  his  absence  out  of  the  state  and  his 
absence  within  the  state.  On  the  27th  day 
of  March,  during  the  term  at  which  this  cause 
was  tried,  the  court  made  an  order  allowing 
the  plalntief  four  months  within  which  to  ten- 
der his  bill  of  exceptions.  That  time  would 
expire  on  the  27th  of  July;  but  the  bill  was 
given  to  the  clerk  on  the  25th  day  of  J»ily,— 
two  days  within  the  limit,— so  that,  measured 
by  the  order,  the  time  for  tender  had  not 
expired.  But  a  motion  for  a  new  trial  had 
been  Interposed,  and  Judgment  was  not  en- 
tered until  the  following  term.  In  Stocking 
V.  Morey,  14  Colo.  317,  23  Pac.  343,  in  which 
the  Code  provision  we  have  mentioned  was 
considered,  it  was  held  that  where  no  ruling 
was  made  upon  a  motion  for  a  new  trial  until 
the  term  subsequent  to  the  trial,  and  final 
Judgment  was  reserved  until  after  the  ruling 
should  be  made,  a  bill  of  exceptions  presented 
within  the  time  allowed  by  the  court  at  the 
latter  term  was  presented  In  apt  time  to  pre- 
serve the  entire  record.  The  effect  of  that 
decision  is  that  the  proper  term  to  sign  the 
bill  of  exceptions,  or  to  grant  time  for  its  pres- 
entation. Is  the  term  at  which  the  Judgment 
is  finally  entered;  and  the  bill  in  this  case 
was  presented,  by  deposit  with  the  clerk,  dur- 
ing that  term.  The  Judge  being  absent,  the 
deposit  was  equivalent  to  a  tender.  It  was 
made  while  the  order  was  in  force,  It  was  also 
made  during  the  term  at  which  final  Judg- 
ment was  rendered,  and  in  either  case  It  was 
made  in  time.  The  motion  will  be  overruled. 
The  controversy  was  concerning  title  to  cer- 
tain mules,  carts,  scrapers,  and  other  articles, 
constituting  what  is  called  a  "grading  outfit." 
The  plaintiff  testified  substantially  as  follows: 
In  1886  be  bad  a  grading  contract  on  the  Colo- 
rado Midland  Railroad,  and  gave  the  defend- 
ant, who  had  previously  been  in  bis  employ 
as  foreman  In  the  prosecution  of  similar  work 
upon  other  railroads,  charge  of  a  portion  of 
this  work,  under  an  agreement  with  the  de- 
fendant by  the  terms  of  which  the  latter  was 
to  perform  the  duties  of  foreman,  waB  to  re- 
(.■eivc  $50  per  month  for  himself,  was  to  be 
charged  $30  per  month  for  each  team  of  mules, 
and  20  per  cent,  of  the  value  of  the  tools  for 
each  month's  use  of  them,  as  well  as  the  cost 
of  supplies  furnished  to  him,  ahd  the  wages 
of  the  laborers,  and  was  to  be  allowed  as  a 
credit  the  value  of  the  work  done  by  him. 
Upon  the  completion  of  the  plaintiff's  contract 
and  a  settlement  had,  if  it  was  found  that  the 
work  done  by  the  defendant  realized  a  profit 
after  deducting  the  foregoing  salary,  charges, 
and  expenses,  the  latter  was  to  have  the  bene- 
fit of  the  gain  and  have  the  privilege  of  using 
it,  as  far  as  it  would  go,  in  the  purchase  of  the 
tools  and  animals.  In  a  certain  order  which 
had  been  agreed  upon,  at  prices  fixed  or  to  be 
fixed.  Before  the  completion  of  the  contract 
and  without  a  settlement,  the  defendant  quit 
work,  and  was  proceeding  to  remove  the.  prop- 


erty, or  a  considerable  portion  at  It,  claiming 
it  as  Ills  own.  The  testimony  of  the  defend- 
ant was  that  the  agreement  under  wblcb  he 
took  charge  of  the  work  Included  an  absolute 
and  immediate  sale  of  the  entire  property  to 
him.  The  statement  of  the  plaintiff  and  that 
of  the  defendant  wen  therefore  in  direct  con- 
flict. According  to  the  former,  at  the  time  of 
the  attempted  removal  the  property  was  the 
plaintiff's,  and  according  to  the  Iktter  the  title 
was  In  the  defendant.  In  this  state  of  the 
evidence  the  verdict  of  the  Jury,  which  was 
for  the  defendant,  would  be  conclusive  upon 
us,  If  the  questions  of  fact  were  properly  sub- 
mitted to  them  by  the  court.  In  the  main  we 
are  unable  to  say  that  the  Instructions  are 
open  to  serious  objection.  With  some  unim- 
portant changes  in  phraseology,  we  do  not  see 
but  that  the  most  of  them  would  be  fairly  ac- 
curate. But  among  a  number  of  Instructions 
which,  separately,  we  would  not  feel  inclined 
to  criticise,  was  one  which  we  think  was  preg- 
nant with  mischief.  That  Instruction  was  as 
follows:  "It  is  conceded  by  the  plaintiff  that. 
If  any  of  the  property  described  In  the  com- 
plaint was  purchased  by  the  defendant,  he 
was  entitled  to  retain  the  possession  thereof, 
and  Is  not  accountable  therefor  in  this  action." 
"We  are  unable  to  find  In  the  record  any  such 
concession.  The  plaintiff  maintained  through- 
out, consistently  and  peralstently,  that  there 
was  no  sale  to  the  defendant,  and  that  there 
could  not  be  a  sale  of  any  portion  of  the  prop- 
erty until  upon  a  settlement  it  shotild  be  as- 
certained that  there  was  a  profit  which  could 
be  used  for  purchasing  pui-poses.  From  that 
instruction  the  Jury  might  infer,  and  could 
hardly  fall  to  infer,  that  somewhere  In  the 
plaintiff's  testimony  there  was  an  admission, 
or  something  equivalent  to  an  admission,  that 
there  might  have  been  a  sale  of  some'  part  of 
the  property  to  the  defendant.  The  instruc- 
tion supposes  a  confessed  uncertainty  In  the 
mind  of  the  plaintiff  on  that  point,  and  as- 
serts a  hypothetical  concession  by  him  of  some 
kind  of  title  in  the  defendant.  There  was 
neither  uncertainty  nor  hypothesis  In  the 
plaintiffs  testimony,  and  he  conceded  nothing. 
If  bis  statements  were  true,  a  sale  was  not 
supposable.  That  instruction  could  not  fall  to 
have  an  Injurious  effect  on  the  plaintiff's  case. 

The  learned  counsel  of  the  defendant,  how- 
ever, urge  two  reasons  for  the  affirmance  of 
the  Judgment,  notwithstanding  the  erroneous 
instruction.  The  first  la  that  the  Instruc- 
tion was  not  properly  «»xcepted  to,  and  the 
second  that  no  exception  was  reserved  to  the 
final  Judgment 

1.  The  instructions  were  In  writing.  They 
were  given  separately,  and  each  was  distin- 
guished from  the  others  by  a  number.  The 
one  we  have  quoted  was  numbered  %,  and  im- 
mediately following  It  In  the  record  are  the 
following  words:  "To  the  giving  of  which 
instruction  the  plaintiff  then  and  there  ex- 
cepted." At  the  close  of  all  the  Instructions 
an  objection  appears  as  follows:  "To  the 
giving  of  each  of  which  Instructions  the  plain- 
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tiff  (July  and  severally  excepted."  Specific 
ground  of  objection  was  not  assigned  In 
either  case;  and,  aa  we  understand  counsel's 
position,  the  question  is,  were  the  excep- 
tions sufficient  without  it?  In  the  case  of 
Johnston  t.  Jones,  1  Black,  220,  the  court 
said:  "It  is  well  settled  that  if  a  series  of 
propositions  be  embodied  in  Instructions,  and 
the  Instructions  are  excepted  to  in  a  mass.  If 
any  one  of  the  propositions  be  correct,  the 
exception  must  be  overruled."  And,  in  con- 
sonance with  this,  It  has  been  repeatedly  held 
by  our  supreme  court  that,  where  the  instruc- 
tions given  are  In  the  nature  of  a  general 
charge,  exceptions  which  fall  to  direct  the 
attention  of  the  court  to  the  portions  claimed 
to  be  erroneous  are  unavailing.  Webber  v. 
Emmerson,  3  Colo.  248;  Railway  Co.  v.  Ward, 
4  Colo.  30;  Keith  v.  Wells,  14  Colo.  321,  23 
Paa  891;  McFeters  t.  Pierson,  15  Colo.  201, 
24  Pac.  1076.  The  reason  usually  given  for 
condemning  a  general  exception  to  instruc- 
tions is  not  that  it  Is  not  based  on  specific 
grounds,  but  that  it  does  not  point  out  the 
specific  part  of  the  charge  to  which  objection 
Is  talcen.  In  those  cases  the  question  wheth- 
er In  excepting  to  an  Instruction  the  grounds 
ot  the  exception  must  be  stated  was  not  di- 
rectly passed  upon,  although  we  think  a  fair 
Inference  from  the  language  employed  would 
be  that  they  need  not;  but  In  Rltchey  v. 
People,  28  Colo.  314,  47  Pac.  272,  384,  the 
question  was  finally  determined.  At  page 
320,  23  Colo.,  and  page  387,  47  Tac,  the  court, 
speaking  through  Chief  Justice  Hayt,  said: 
"The  instructions  in  the  case  (39  in  number) 
are  in  separate  .paragraphs  and  separately 
numbered.  The  exceptions  to  these  instruc- 
tions were  taken  as  follows:  'And  to  the 
giving  of  which  Instructions,  and  to  each  and 
every  of  them,  the  defendant,  by  his  counsel, 
then  and  there  duly  and  severally  excepted.' 
This  Is  the  usual  and  customary  manner  ot 
taking  exceptions  where  the  charge  Is  written 
out  and  In  numbered  paragraphs.  Perhaps 
in  three-fourths  of  the  cases  brought  to  this 
court  the  exceptions  are  not  otherwise  taken. 
That  Is  a  better  system  of  practice  which  re- 
quires counsel,  at  the  time  instructions  are 
given,  to  come  forward  and  minutely  specify 
their  objections  to  the  same;  but  we  all  know 
that.  In  the  haste  of  nisi  prlus  trials  this  Is 
seldom  done.  We  believe  that  the  time  of 
the  trial  courts  could  not  be  spent  to  better 
advantage  than  by  requiring  counsel,  at  the 
time  of  giving  instructions,  to  specify  their 
objections  thereto,  giving  them  time  to  exam- 
ine the  same  In  order  that  errors,  If  any,  may 
be  pointed  out  and  corrected  at  the  trial. 
Many  reversals  would  undoubtedly  be  pre- 
vented by  such  a  practice.  This  court,  while 
condemning  the  practice  which  permits  ex- 
ceptions to  be  reserved  as  in  this  case,  has 
never  refused  to  consider  such  exceptions.  If 
made  to  instructions  duly  i)aragraphed  and 
numliered."  The  exception  taken  in  the  case 
before  us  at  the  close  of  the  Instructions  dif- 
fers from  the  one  in  Ritchey  v.  People  in  that 


it  does  not  contain  the  words  "then  and 
there,"  thus  leaving  the  time  at  which  It  was 
taken  in  doubt  Whether  it  alone  would  be 
sufficient,  we  do  not  decide,  and  it  is  not  nec- 
essary that  we  should.  The  instruction  in 
question  was  specially  and  independently  ex- 
cepted to;  the  attention  of  the  court  was 
specifically  called  to  It,  as  being  objectionable, 
at  the  very  time  It  was  given;  and,  following 
the  decision  in  Ritchey  v.  People,  we  must 
hold  that  the  exception  Is  sufficient  to  bring 
the  Instruction  before  us  for  our  considera- 
tion. 

2.  The  case  was  tried  by  a.  Jury,  the  judg- 
ment was  entered  upon  their  verdict,  and 
whether  an  exception  is  necessary  to  a  Judg- 
ment so  entered  is  the  question  to  be  now 
determined. 

Section  386  of  the  Code  provides  as  follows: 
"E^xceptions  taken  to  opinions  and  decisions 
of  the  court  upon  the  trial  of  causes  to  a  Jury, 
or  in  which  the  parties  agree  that  both  mat- 
ters of  law  and  fact  may  be  tried  by  the 
court,  shall  be  deemed  and  held  to  have  been 
properly  taken  and  allowed;    and  the  party 
excepting  may  assign  for  error,  before  the  su- 
preme court,  any  decision  or  opinion  so  ex- 
cepted to,  whether  such  exception  relates  to 
receiving  improper  or  rejecting  pr«q>er  testi- 
mony, or  to  the  final  Judgment  of  the  court 
upon  the  law  and  evidence."    From  the  fore- 
going language  it  clearly  appears  that  It  Is 
only  to  opinions  and  decisions  of  the  court 
that  exceptions  are   required,  and   that   the 
Judgment  to  which  exception  should  be  taken 
is  the  judgment  of  the  court  upon  the  law  and 
the  evidence.    A  Judgment  entered  upon  the 
verdict  of  a  'Jury  Is  not  a  decision  of  the 
court    It  Is  not  the  Judgment  of  the  court 
upon  the  law  and  the  evidence.    The  evi- 
dence is  passed  upon  by  the  Jury,  the  facts 
are  found  by  them,  and  the  questions  of  law 
arising  in  the  case  are  all   decided  by  the 
court  during  the  progress  of  the  proceedings 
anterior  to  the  Judgment.     When  a  verdict 
has  been  rendered,  If  no  motion  for  a  new 
trial  or  In  arrest  Is  interposed,  or  If  such  mo- 
tion, having  been  made,  is  denied,  the  entry 
of  judgment  upon  the  verdict  Involves  no  Ju- 
dicial or  discretionary  power.    It  is  simply  a 
ministerial  act,  the  duty  to  perform  which  Is 
peremptory,  and  whose  performance  may  be 
compelled  by  mandamus.     High,  E<xtr.  Rem. 
i  325.    In  order  that  a  controversy  may  be 
decided  by  the  court,  and  the  Judgment  of  the 
court  be  a  judgment  upon  the  law  and  the 
evidence,   the   cause'  must   be  tried  by  the 
court;    and,  as  uo  provision  Is  made  for  an 
exception   to   a   Judgment   which  Is  not   the 
judgment  of  the  court  upon  the  law  and  evi- 
dence, there  would  seem  to  be  no  escape  from 
the  conclusion  that  an  exception  to  a  Judg. 
ment  entered  upon  tbe  verdict  of  a  Jury  la  un- 
necessary.    There  are  numerous  declsloua  q* 
the  supreme  court  and  this  court  to  the  effp. 
that,  to  authorize  the  review  of  a  Judgvn   '^^ 
upon  the  evidence,  it  must  have  been  exo^^^ 
ed  to:  but  in  every  case  the  trial  vra^  la-v^^^" 
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court  without  a  jury,  and  the  Judgment  was 
the  decision  of  the  court;  and  while  the  pre- 
cise question  presented  here  was  not.  In 
any  of  them,  directly  Involved,  yet  In  some 
the  phraseology  used  Is  Inconsistent  with 
the  supposition  that  an  exception  to  a  Judg- 
ment Is  requisite  where  the  trial  Is  by  a 
Jury!  In  Patrick  v.  Weston,  21  Oolo.  73, 
39  Pac.  1083,  the  court  declined  to  review 
the  evidence  upon  the  record,  for  the  reason 
that  the  bill  of  exceptions  did  not  show  that 
any  exception  was  reserved  to  the  findings 
and  Judgment  of  the  trial  court;  and  In  Pat- 
ton  V.  Manufacturing  Co.,  3  Colo.  265,  the 
plain  effect  of  the  language  Is  to  limit  the  ap- 
plication of  the  Code  provision  we  have  quot- 
ii  to  cases  where  the  trial  Is  by  the  court 
See,  also.  Whitehead  v.  Jessup,  7  Oolo.  App. 
160,  43  Pac.  1042.  The  general  purpose  of  an 
wceptlon  Is  to  bring  Into  question  the  cor- 
rectness of  some  decision  of  the  court;  the 
office  of  an  exception  to  a  Judgment  Is  to  chal- 
lenge the  court's  conclusion  uix>n  the  facts; 
and  we  do  not  conceive  that  either  the  spirit 
or  the  letter  of  the  statute  would  Justify  us  In 
Itoldlng  that  an  exception  to  a  Judgment  Is 
jver  necessary,  save  where,  upon  a  trial  wlth- 
.tut  a  Jury,  the  facts  are  found  by  the  court. 
For  the  error  In  giving  the  Instruction  of 
<Fhlch  we  have  spoken,  the  Judgment  must  be 
reversed.    Reversed. 


DOUGLASS  T.  LIEBERMAN  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    June  16,  1899.) 

On  motion  for  rehearing.    Granted. 
For  former  opinion,  see  57  Pac.  234. 

PER  CURIAM.  The  Judgment  hereinbe- 
fore rendered  in  this  case  Is  vacated,  and  a 
rehearing  of  the  issues  herein  is  granted,  for 
the  reason  that  It  does  not  appear  that  any 
briefs  of  plaintifit  in  error  were  served  upon 
the  defendants  in  error,  as  required  by  the 
rules  of  this  court. 


(8  Kan.  App.  446) 

OBERLIN  LOAN,  TRUST  &  BANKING  CO. 

v.  KITCHEN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    July  26,  1898.) 

ICTION     ON     JUDGMENT— PLEADINO— ASSIGN- 
MENT FOR  BENEFIT  OF  CREDITORS 
—ALLOWANCE  OF  CLAIM. 

1.  A  juJgmont  is  such  an  instrument  as  Code 
Civ.  Proc.  §  118.  requires  to  be  set  out  by  copy, 
attached  to  and  filed  with  the  petition. 

2.  In  the  allowance  of  a  claim  «i;aiust  an  as- 
iigncd  estate  by  the  assignee,  his  determination  is 
in  the  nature  of  a  judgment  in  rem.  and  affpcts 
only  the  assigned  estate.  There  is  no  mergor  of 
the  original  cause  of  action.  Such  determination 
and  judgment  cannot  be  dpclared  upon  in  an  ac- 
tion by  a  creditor  against  the  assignor  as  an  in- 
dependent cause  of  action,  as  could  a  judgment 
hi  personam.    Mahan,  P.  J.,  dissenting. 

(Syllabus  by  the  Qourt.) 


Error  from  district  court,  Decatur  county; 
A.   C.  T.   Gelger,   Judge. 

Action  by  E.  A.  Kitchen  against  the  Oberlic 
Loan,  Trust  &  Banking  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Bertram  &  Wilson,  for  plaintiff  In  error. 
Tully  Scott,  for  defendant  In  error. 

McELROT,  J.  The  defendant  In  error,  E. 
A  Kitchen,  commenced  his  action  against  the 
Oberlln  Loan,  Trust  &  Banking  Company  for 
the  recovery  of  $940,  with  interest,  and  al- 
leged: (1)  That  the  defendant  Oberlln  Loan, 
Trust  &  Banking  Company,  was  a  corpora- 
tion. (2)  That  the  defendant,  being  Insolvent, 
made  an  assignment  of  Its  property  to  W.  A. 
Smith,  as  assignee;  that  afterwards  Charles 
H.  Tllden  was,  by  the  creditors,  elected  as- 
signee, accepted  the  trust,  and  has  ever  since 
been  the  qimlified  assignee.  (3)  That  Charles 
H.  Tllden,  assignee,  after  having  first  given 
notice  in  the  time  and  manner  as  provided 
by  law,  sitting  for  that  purpose,  passed  upon 
the  claim  of  E.  A.  Kitchen  presented  for  allow- 
ance, and  found  that  there  was  due  from  the 
defendant  thereon  the  sum  of  $090,  with  In- 
terest at  7  per  cent,  and  the  same  was  allow- 
ed. (4)  That  the  sum  of  money  was  Justly 
due,  and  remains  wholly  unpaid.  (5)  lliat 
the  assignee  paJd  as  dividends  thereon  the 
sum  of  $60;  that  no  other  payments  have 
been  made;  that  there  remains  due  and  un- 
paid from  the  Oberlln  I^an,  Trust  &  Bank- 
ing Company  to  the  plaintiff  the  sum  of  $940, 
with  Interest.  The  defendant  filed  a  motion 
that  the  court  require  the  plaintiff  to  make  Us 
petition  more  definite  and  certain,  in  that  he 
state  the  true  nature,  kind,  and  character  of 
the  debt  sued  upon;  if  upon  a  contract,  state 
whether  express  or  Implied,  written  or  verbal; 
and,  if  written,  that  he  be  required  to  set 
out  a  copy  thereof,— which  motion  was  over- 
ruled. The  defendant  filed  a  general  denial. 
The  case  was  called  for  trial.  The  parties 
waived  a  Jury,  and  submitted  the  case  to  the 
court  upon  the  pleadings  and  evidence.  The 
court  rendered  Judgment  for  plaintiff  for  the 
sum  of  $1,029.30,  with  interest  The  defend- 
ant's motion  for  a  new  trial  was  overruled, 
and  it  presents  the  case  to  this  court  for  re- 
view, and  alleges  error  In  the  proceedings  of 
the  trial  court. 

It  is  conceded  that  the  action  is  founded 
upon  tlie  decision  of  an  assignee.  His  dieter- 
mination  Is  treated  as  a  Judgment,  and  the 
action  Is  brought  thereon.  The  petition  ap- 
pears to  be  defective.  In  that  there  Is  no  copy 
of  the  Judgment  or  determination  of  the  as- 
signee set  out  If  the  determination  of  the 
assignee  Is  such  a  Judgment  as  can  lie  de- 
clared on  as  a  cause  of  action,  it  is  neces- 
sary to  set  out  a  copy  thereof.  A  Judgment, 
when  declared  upon  as  a  cause  of  action.  Is 
such  a  written  instrument  as  Code  Civ.  Proc. 
f  118.  requlivs  to  be  set  out  by  copy  at- 
tached to  and  filed  with  the  petition.    Rail- 
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way  Co.  V.  McCarty,  8  Kan.  125;  Bumea  v. 
Simpson,  9  Kan.  663.  In  Burnes  t.  Simpson, 
supra,  tlie  court  says:  "Tliere  was  no  copy 
of  ttie  judgment  sued  on  attached  to  tbe  peti- 
tion. We  thinlc  this  was  such  an  instrument 
as  the  Code  requires  to  be  filed  with  the 
pleadings;  but  the  defect  was  one  to  be  cor- 
rected on  motion,  not  by  demurrer.  In  states 
iilie  Indiana,  where  the  Code  malces  the  in- 
strument or  account  on  wlilch  the  pleading  Is 
founded  a  part  of  tbe  record,  not  filing  It  may 
well  be  taken  advantage  of  by  demurrer;  but 
in  a  Code  lllce  ours  such  a  practice  is  not 
logical,  and  ought  not  to  be  enforced."  This 
leads  to  the  inqury  as  to  the  effect  of  the  de- 
termination and  judgment  of  the  assignee 
upon  the  original  cause  of  action.  Gen.  St 
1897,  c.  Ill,  provides: 

"Sec.  16.  The  assignee  shall  appohit  a  date, 
within  six  months  after  the  date  of  the  as- 
signment, and  a  place  which  shall  be  at  the 
county-seat  of  the  county  where  the  inven- 
tory is  filed,  when  and  where  he  will  proceed 
publicly  to  adjust  and  allow  demands  against 
the  estate  and  effects  of  the  assignor." 

"Sec.  26.  The  assignee  shall  require  such 
evidence,  and  no  other,  of  the  justice  of  such 
demands  as  Is  required  to  establish  demands 
of  a  similar  character  In  the  district  court 
in  suits  between  the  original  parties  to  the 
contract. 

"Sec.  27.  The  assignee  shall  have  power  to 
administer  all  necessary  oaths  to  debtors, 
creditors  and  witnesses,  and  may  examine 
them  on  oath  touching  any  claim  exhibited  to 
him  for  allowance. 

"Sec.  28.  The  decision  of  the  assignee  in  re- 
lation to  all  claims  presented  to  him  for  al- 
lowance shall  be  final,  unless  a  creditor  or 
some  other  person  Interested  shall  after  a 
decision  Is  made  on  any  such  claim  ask  an 
appeal  therefrom,  and  all  appeals  so  asked 
shall  be  allowed  by  such  assignee  to  the  dis- 
trict court  of  the  county  having  jurisdiction 
thereof." 

This  brings  ns  to  the  more  important  in- 
quiry as  to  whether  an  indebtedness  or  cause 
of  action  Is  merged  In  the  findings,  determi- 
nation, and  judgment  of  an  assignee,  so  that 
such  determination  can  be  used  as  an  inde- 
pendent cause  of  action,  and  form  the  basis 
of  a  recovery  as  against  the  assignor.  The 
majority  of  courts  of  final  resort  in  this  coun- 
try hold  that  the  allowance  and  partial  pay- 
ment of  a  claim  by  an  assignee  will  not  pre- 
vent the  statute  of  limitations  running 
against  the  original  claim.  This  would  seem 
to  Indicate  that  the  courts  recognize  the  right 
of  action  to  be  upon  the  original  claim,  and 
not  upon  the  allowance  of  an  assignee.  The 
supreme  court  of  this  state,  however,  has  tak- 
en a  different  view  of  the  question,  holding 
that  tbe  allowance  and  partial  payment  by 
the  assignee  does  prevent  the  running  of  the 
statute  of  limitations  upon  an  original  de- 
mand. Letson  v.  Kenyon,  31  Kan.  301,  1 
Pac.  562.  The  decision  in  the  case  of  State 
y.  Kansas  Ins.  Co.,  32  Kan.  655,  5  Pac.  190, 


is  not  in  conflict  with  the  views  herein  ex- 
pressed. In  that  case  a  creditor  presented 
his  claim,  which  was  disallowed  by  the  as- 
signee, from  which  no  appeal  was  prosecuted. 
Tbe  creditor  procured  a  judgment  upon  the 
original  claim  in  another  state,  and  subse- 
quently he  attempted  to  have  the  same  paid 
out  of  the  assigned  estate,  which  bad  passed 
into  the  hands  of  a  receiver.  It  was  held 
that  the  determination  of  the  assignee  was 
final;  that  the  creditor  was  not  entitled  to 
share  In  the  distribution  of  the  assets  of  the 
assigned  estate.  _  The  former  adjudication 
was  final  so  far'  as  the  assignment  proceed- 
ings were  concerned,  and  concluded  all  as  to 
the  distribution  of  the  estate,  and  the  court 
held  the  former  adjudication  conclusive  to 
the  extent  of  refusing  the  creditor  any  l)ene- 
flts  In  the  assigned  estate,  and  to  that  extent 
only.  In  the  case  of  Limbocker  v.  Higln- 
botham,  52  Kan.  696,  35  Pac.  783,  the  court 
says:  "An  assignment  for  the  benefit  of  cred- 
itors having  been  made,  which  is  still  open, 
can  a  creditor  who  has  presented  and  had  al- 
lowed in  full  a  claim  against  the  estate, 
which  has  not  been  paid,  maintain  an  action 
upon  the  original  claim  against  the  assignor? 
No  provision  of  the  statute  relating  to  assign- 
ments which  would  preclude  or  suspend  the 
right  of  a  creditor  to  recover  a  personal  judg- 
ment against  the  assignor  has  been  brought 
to  our  attention,  and  we  find  nothing  in  the 
nature  and  effect  of  such  proceedings  which 
would  sustain  such  a  claim.  The  act  of  as- 
signment does  not  pay  the  debts  nor  dis- 
charge the  assignor  from  liability  for  their 
payment.  The  assignment  proceeding  is  in 
the  nature  of  a  proceeding  In  rem,  and  all 
who  desire  to  share  in  the  assigned  assets 
must  conform  to  the  procedure  prescribed  by 
the  statute.  The  adjudication  of  the  assignee 
is  binding  upon  the  Interests  of  every  person 
whomsoever  in  the  res  or  property  brought 
within  his  jurisdiction,  but  this  adjudication- 
is  not  personally  binding  upon  tbe  assignor, 
like  a  judgment  in  personam,  and  Is  not  en- 
forceable by  general  process.  •  •  •  The 
effort  of  the  creditor  to  receive  bis  pro  rata 
share  of  the  estate  assigned  for  the  benefit  of 
all  should  not  preclude  him  from  converting 
his  claim  into  a  judgment  against  the  assign- 
or, which  might  at  once  become  a  lien  against 
the  unasslgned  estate,  or  enforceable  by  exe- 
cution against  it.  The  allowance  by  the  as- 
signee cannot  be  so  used,  and  Is  of  no  avail 
to  him  outside  of  the  assignment  proceedings. 
•  •  •  We  conclude  that  the  plaintiff  was 
entitled  to  recover  a  personal  judgment 
against  tbe  defendant  upon  the  origtiuil  claim 
for  any  amount  that  might  be  due  thereon, 
regardless  of  the  assignment  proceedings." 
In  Cackley  v.  Smith,  47  Kan.  642,  28  Pac.  617, 
the  court  says:  "To  make  the  merger  com- 
plete, so  as  to  be  a  bar  to  any  future  action  up- 
on tbe  same  obllgnttmi,  tbefe  mmt  necessarily 
be  a  judgment,  and  such  a  judgment,  too,  as 
can  be  enforced.  Can  it  be  said  in  this  case 
that  the  plaintiff  below  obtained  such  an  or- 
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der  in  the  common  pleas  court  of  Jackson 
county,  Ohio,  as  he  could  make  available  In 
the  collection  of  his  debt  after  the  property 
subjected  to  the  payment  of  certain  credltras 
of  Cackley  had  been  exhausted?  Or,  in  other 
words,  could  he  have  brought  suit  upon  a  pro- 
ceeding bad  In  that  court,  and  obtained  any 
relief?  There  was  only  a  finding  of  the 
amount  due  each  one  of  the  creditors;  and  In 
the  same  finding  of  the  court  there  was  an 
order  directing  the  payment  of  the  proceeds 
to  other  creditors,  which  left  the  plaintiff  be- 
low In  the  same  condition  as  when  he  filed 
his  answer.  He  bad  obtained  nothing  upon 
his  note,  and  had  no  order,  decree,  or  judg- 
ment which  he  could  enforce."  It  appears 
that  the  Judgment  of  the  assignee  In  such  pro- 
ceedings Is  a  judgment  In  rem,  and  affects 
only  the  assigned  estate,  and  there  is  no  mer- 
ger of  the  original  Indebtedness  In  a  judgment 
in  rem.  The  assignee  had  no  power  or  au- 
thority to  render  a  judgment  against  the  as- 
signor which  can  be  enforced,  except  to  the 
extent  of  permitting  the  creditor  to  share 
with  all  other  creditors  the  assigned  estate, 
or  debar  him  from  that  privilege.  The  Judg- 
ment Is  not  a  judgment  In  personam,  cannot 
be  enforced  by  execution,  nor  does  It  become 
a  Hen  upon  the  debtor's  property.  There  Is 
no  merger  of  the  original  Indebtedness.  This 
court,  in  the  case  of  Krlder  v.  Coley,  51  Pac. 
919,  expressed  an  opinion  holding  that  there 
was  a  merger  of  the  original  cause  of  action 
In  the  judgment  and  determination  of  the  as- 
signee. The  question  In  that  case  was  of 
minor  Importance,  little  argued.  We  are  con- 
strained to  believe  that  In  this  respect  the 
opinion  in  the  Krider-Coley  Case  is  incorrect, 
and,  so  far  as  that  decision  Is  in  conflict  with 
the  views  herein  expressed,  is  overruled. 
The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

WELLS,  J.,  concurring. 

MAHAN,  P.  J.  I  cannot  agree  with  the 
conclusion  of  the  court  that  the  finding  and 
allowance  of  a  claim  by  an  assignee  is  not 
evidence  of  an  indebtedness  except  In  the 
assignment  proceeding.  It  Is  true,  the  court 
went  too  far.  In  Krider  y.  Coley,  In  holding 
that  In  such  cases  there  is  a  merger  of  the 
original  cause  of  action  In  the  assignee's 
Judgment,  In  view  of  the  later  decisions  of 
the  supreme  court.  But  it  was  not  necessary 
to  the  validity  of  the  judgment  In  that  case 
that  there  should  be  a  merger.  So  I  say  the 
opinion  and  second  paragraph  of  the  syllabus 
in  this  case  go  too  far  In  the  other  direction. 
A  debt  or  cause  of  action  may  be  evidenced 
by  more  than  one  instrument.  A  judgment, 
award,  bond,  note,  or  bill  does  not  create  the 
debt  or  cause  of  action,  but  is  merely  evi- 
dence of  Its  existence,— of  the  fact,  conclusive 
or  Inconclusive.  The  debt— the  cauSe  of  ac- 
tion—exists Independently  of  the  documents, 
which  constitute  the  evidence  thereof.  If  the 
plaintiff  Intended  to  rely  on  the  record  of  the 


proceedings  In  the  assignment  as  evidence  of 
his  debt  or  claim,  it  was  necessary,  under  the 
provisions  of  the  Code,  to  set  them  out,  or 
give  some  valid  excuse  for  not  doing  so.  The 
supreme  court  has  said  that  Inasmuch  as  the 
original  evidence  of  the  debt  as  a  note,  bond, 
or  bill  was  not  extinguished  by  a  merger,  it 
could  be  declared  on  as  the  basis  of  a  suit  to 
recover  the  debt,  but  It  does  not  follow,  nec- 
essarily, that  the  Judicial  determination  of  the 
assignee  is  not  of  sufficient  validity  to  sustain 
an  action  to  recover  the  portion  of  the  debt 
remaining  unpaid. 


McCLUSKEY,  Sheriff,  v.  CUBBISON  et  «1. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    May  17.  1899.) 

HARMLESS  ERROR— EVIDBNCE>-BILI.  OF  SALE 
—FRAUDULENT  CONVEYANCE- 
INSTRUCTIONS. 

1.  An  error  in  excluding  evidence  is  harmless 
where  it  is  sulisequeDtly  admitted,  and  the  par- 
ty Kets  the  benefit  of  it. 

2.  A  bill  of  sale  absolute  on  its  face  may  be 
shown,  by  creditors  attacking  it  as  fiauduleot, 
to  be  other  than  it  purports  to  be. 

3.  In  an  action  attacking  a  bill  of  sale  as 
fraudulent,  where  a  witness  testifies  for  the 
parties  upholding  the  bill  that  about  the  time  it 
was  made  executions  were  issued  against  hinL 
that  be  was  in  possession  of  the  property,  and 
that  bis  attorney  came  to  his  place,  and  drew 
up  the  bill,  it  is  competent  on  cross-examina- 
tion to  Bsk  him  if  the  bill  was  not  given  simply 
as  security. 

4.  It  is  proper  to  ask  such  witness  whether 
he  and  the  attorney  had  made  an  inventory  of 
the  goods,  as  showing  whether  the  transaction 
was  unusual  or  not. 

5.  An  error  in  excluding  a  pleading  in  another 
case  between  the  same  parties,  introduced  to 
contradict  a  party,  is  harmless  where  it  is  not 
so  at  variance  with  the  claim  of  the  party 
against  whom  it  is  introduced  to  render  it  of 
any  value  to  the  party  seeking  to  introduce  it. 

ti.  In  an  action  attacking  a  biU  of  sale  as 
fraudulent,  it  is  error  to  refuse  to  charge  that 
fraud  may  be  shown  by  proof  of  circumstances 
from  which  the  inference  of  fraud  is  natural  and 
irresistible. 

7.  Where,  in  an  action  attacking  a  conveyance 
of  goods  by  brothers  to  a  sister  as  fraudulent, 
a  brother  testifies  that  he  had  carried  on  the 
business  as  agent  of  his  father,  to  whom  the 
stock  had  been  mortgaged  by  the  brothers  to 
secure  a  note,  and  after  his  death  had  continued 
in  possession  as  agent  of  bis  estate,  a  charge 
that  goods  sold  to  the  brothers  after  the  father's 
death  would  belong  to  them  is  too  comprehen- 
sive, as  failing  to  limit  it  to  the  time  prior  to  the 
conveyance  to  the  sister,  as,  if  the  conveyance 
was  in  good  faith,  she  would  have  an  interest  in 
goods  sold  thereafter. 

8.  In  replevin  by  a  purchaser  in  good  faith 
against  a  sheriff  for  goods  taken  under  execu- 
tion, a  charge  that,  if  the  goods  were  tronsfer- 
red  and  accepted  to  defraud  creditors,  the  ver- 
dict should  be  for  defendant,  Is  proper. 

Error  from  district  court,  Cheyenne  county; 
A.  C.  T.'  Gelger,  Judge. 

Replevin  by  Sophia  Cubbison  and  o>thera 
against  Pat  McOluskey,  sheriff.  There  was  a 
Judgmenit  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

This  Is  an  action  of  repleyln  by  the  defend- 
ants in  error  against  the  plaintiff  In  error  to 
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lecoTer  a  stock  of  merchandise  wblcb  bad 
been  taken  under  execution  by  the  defendant, 
as  aberiff  of  Cheyenne  county,  issued  upon 
Judgment  against  Nixon  Bros.,  brothers  of  the 
plaintiffs.  In  whose  custody  they  were  found 
when  seized.  Plaintiffs  claim  to  be  the  ab- 
solute owners.  Defendant  claims  that  Nixon 
Bros,  are  in  fact  the  owners,  and  that  the 
pretended  transfer  from  Nixon  Bros,  to  the 
plaintiffs  was  coUuslve  and  fraudulent,  and 
that  there  never  had  been  any  change  of 
possession,  within  the  provisions  of  section  3, 
c.  112,  Gen.  St.  1897.  There  was  a  trial  to 
the  Jury,  and  a  verdict  and  Judgment  for  the 
plaintiffs.  The  plaintiff  in  error  makes  the 
following  assignments  of  error:  First,  in  the 
court's  refusing  to  sustain  a  motion  for  Judg- 
ment upon  counsel's  statement  of .  the  case 
for  the  plaintiffs;  second,  in  the  rejection  of 
evidence;  third,  in  refusing  instructions  pro- 
posed by  the  defendant. 

Dempster  Scott  and  3.  L.  Finley,  for  plain- 
tiff in  error.  Thomas  F.  Egan,  for  defendants 
in  error. 

PER  CURIAM.  The  court  properly  denied 
the  motion  for  a  Judgment  upon  the  statement 
of  counsel  for  plaintiffs.  The  case,  as  present- 
ed upon  that  statement,  was  one  of  fact, 
peculiarly  fitted  for  the  Jury. 

The  first  contention  under  the  second  as- 
signment cannot  be  sustained,  because  the 
evidence  was  subsequently  admitted,  lite  de- 
fendant had  the  full  benefit  of  it  The  same 
remark  applies  to  the  second  contention.  Hie 
third  contention  is  that  the  court  sustained 
an  objection  to  a  question  propounded  to  one 
of  the  Nixon  Brothers  upon  cross-examination. 
He  was  the  principal  witness  in  behalf  of  the 
plaintiffs.  He  had  transacted  the  business  in 
relation  to  tbe  transfers  and  bills  of  sale  on 
which  the  plaintiffs. relied  in  support  of  tbeir 
title  to  the  goods.  The  bills  of  sale  purport- 
ed to  be  absolute  upon  their  face.  Tbe  ques- 
tion propounded  is  as  follows:  "These  bills 
of  sale  were  given,  were  they  not,  simply  for 
the  purpose  of  securing  them  [the  plaintiffs] 
for  any  portion  of  that  estate  that  you  might 
have  taken  and  used  greater  than  your  share? 
Isn't  that  a  fact?"  The  objection  to  this 
question  was  that  the  bills  themselves  were 
the  best  evidence  of  the  fact  sought  to  be 
elicited.  While  this  would  be  true  between 
the  parties  thereto,  It  was  not  conclusive 
against  creditors  attacking  the  transfer  for 
fraud.  Tbe  question  was  proper  cross-exam- 
ination upon  the  facts  elicited  by  the  examin- 
ation In  chief.  The  testimony  of  this  witness 
disclosed  that  at  about  the  time  these  exe- 
cutions and  other  executions  were  issued  the 
witness'  attorney  went  from  St.  Francis  to  the 
place  where  the  witness  was  In  possession  of 
the  stock  of  goods,  and  made  the  bills  of  sale 
to  the  plaintiffs.  The  defendant,  on  cross- 
examination,  propounded  this  question:  "At 
the  time  you  and  Mr.  Egan  made  this  arrange- 
ment on  'the  lOtb  of  July,  did  you  make  any 
57  P.— 32  . 


inventory  of  the  goods,  yon  and  Mr,  Egan?" 
Plaintiffs  objected  to  this  as  "incompetent. 
Irrelevant,  and  Immaterial."  This  objection 
was  sustained  by  the  court.  It  was  compe- 
tent to  show  the  cbrcumstances  under  which 
the  alleged  transfer  was  made,— whether  It 
was  made  in  the  usual  way,  with  the  ordinary 
precautions  taken  by  people  engaged  in  this 
kind  of  business,  for  the  purpose  of  charact- 
erizing It  as  being  a  usual  or  unusual  trans- 
action. 

The  next  conteation  is  that  the  court  re- 
fused to  permit  the  defendant  to  read  in  evi- 
dence a  petition  of  plalmtiffs  against  the  de- 
fendant in  another  suit  brought  to  enjoin  the 
defendant,  as  sheriff,  from  selling  these  goods. 
The  petition  was  signed  and  verified  by  the 
attorney,  Egan,  in  behalf  of  the  plaintiffs.  It 
was  competent  evidence  in  tbe  case,  but  we 
find  nothing  in  the  petition  so  at  variance 
with  the  claim  of  the  plaintiffs  In  this  case 
as  to  render  it  of  any  value  as  evidence  against 
them;  so  that  no  prejudice  to  tbe  defendant's 
right  resulted  therefrom. 

Under  the  third  assignment  It  is  contended 
that  the  court  erred  in  refusing  to  give  the 
Jury  certain  instructions  requested  by  the  de- 
fendant The  first  proposed  contains  a  cor- 
rect statement  of  the  law  of  tbe  case.  It  is 
as  follows:  "The  court  Instructs  the  Jury 
that,  while  fraud  is  not  to  be  presumed  with- 
out proof,  yet  fraud,  like  any  other  fact,  may 
be  proved  by  proving  circumstances  from 
which  the  inference  of  fraud  Is  natural  and 
Irresistible;  and,  if  such  circumstances  are 
proved,  and  they  are  of  such  a  character  as 
to  produce  in  the  minds  of  the  Jury  a  convic- 
tion of  that  fact  of  fraud,  then  it  must  be 
considered  that  fraud  is  proven."  It  was  con- 
tended upon  argument  that  this  Instmction 
was  substantially  given.  We  do  not  so  find 
it  in  tUo  record.  The  second  and  third  w^re 
given  substantially,  but  not  tbe  first  It  was 
error  to  refuse  tt. 

It  appeared  by  tbe  plaintiffs'  evidence  that 
Nixon  Bros,  had,  prior  to  the  death  of  their 
father,  made  him  a  chattel  mortgage  to  se- 
cure a  note  in  tbe  sum  of  $4,500.  It  was 
testified  to  by  one  of  the  Nixon  Brothers  that 
the  father  had  taken  possession  under  the 
mortgage  at  the  time  it  was  made,  bad  ap- 
pointed him  (the  son)  agent  to  conduct  the 
store,  and  it  was  so  managed  without  any  ac- 
counting or  application  of  the  proceeds  to  tbe 
payment  of  the  mortgage  until  the  death  of 
tbe  fatherr  and  the  son  so  continued  to  run 
the  business  after  the  death  of  the  father, 
which  occurred  in  September,  1895,  up  to  tbe 
10th  of  July,  1806,— at  the  time  these  bills  of 
sale  were  made.  He  further  stated  In  his  evi- 
dence that  be  continued  in  the  possession  of 
tbe  state,  and  continued  the  business  as  bis 
father's  agent;  and  again  later,  as  the  agent 
of  his  father's  estate,  by  an  arrangement  with 
his  sisters  and  brother,  without  any  account- 
ing or  arrangement  therefor.  The  defendant 
requested  the  court  to  say  to  the  Jury  that  the 
goods  so  purchased  by  Nixon  Bros,  after  the 
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death  of  the  father,  although  purchased  In  the 
name  of  the  deceased  father,  would  be  the 
property  of  the  brothers.  This  would  be  true 
up  to  the  time  of  the  transfer  by  the  brothers 
to  the  sisters,  assuming  that  transfer  to  be 
in  good  faith.  The  iustniction  was  too  com- 
prehensive under  the  evidence. 

The  fifth  Instruction,  which  was  refused,  Is 
practically  the  same  as  the  second  and  third. 
It  was  not  the  duty  of  the  court  to  repeat  In- 
structions. 

The  sixth,  requested  and  refused,  is  in  the 
following  language:  "If  you  find  from  the 
evidence  that  the  goods  in  controversy  were 
transferred  by  Nixon  Bros,  and  accepted  by 
the  plaintiffs  for  the  purpose  of  defrauding  the 
creditors  of  Nixon  Bros.,  then  your  verdict 
should  be  for  the  defendant"  There  is  noth- 
ing In  the  general  chai^ge  of  the  court  to  tak.B 
the  place  of  this  instruction.  It  should  have 
been  given. 

The  seventh,  eighth,  and  ninth  requests  for 
instructions  are  not  applicable  to  the  facts  of 
the  case. 

The  eleventh  request  for  instructions  was 
intended  to  apply  to  the  contention  of  the  de- 
fendant that  there  had  been  no  such  actual 
and  continued  change  of  possession  as  is  re- 
quired under  the  third  section  of  the  statute 
of  frauds  and  perjuries.  It  clearly  expresses 
the  law  applicable  thereto,  and  should  have 
been  given. 

For  these  errors  the  motion  for  a  new  trial 
should  have  been  sustained.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  mo- 
tion, and  grant  the  defendant  a  new  trial. 


«0  K&n.  684) 

VAN  PELT  T.  STRICKLAND  et  al. 

(Supreme  Court  of  Elansas.    .Tune  10,  1899.) 

CORPORATION— INSOLVENCY— LIABILITY  OF 
STOCKHOLDER. 

S.,  a  stocliholder  in  an  iDsolvent  corpora- 
tion, was  also  a  creditor  of  the  same,  holtling 
certain  defaulted  debenture  bonds  issued  by  the 
compati.v,  nearly  equal  to  the  stock  owned  by 
him.  When  sued  by  a  judgment  creditor  of  the 
corporation  to  enforce  his  statutory  liability,  the 
claim  ot  S.  against  the  company  was  allowed  to 
oxtincuish  pro  tanto  his  said  liability  as  such 
stockholder,  preventing  a  recovery  by  the  plain- 
tiff of  a  judgment  against  S.  for  an  amount 
equal  to  the  amount  of  the  debenture  bonds 
which  the  corporation  owed  S.  Held,  that  eq- 
uity, in  such  cnse,  requires  that  the  defendant 
assign  to  plaintiff  the  said  debenture  trands  of 
the  conioration,  and  a  judgment  obtained  by 
him  against  the  corporation  thereon. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wabaunsee  coun- 
ty; William  Thomson,  Judge. 

Action  by  R.  H.  Van  Pelt,  executor  of 
Reuben  Van  Pelt,  against  John  B.  Strickland, 
executor  of  Miles  Strickland,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Modified. 

The  facts  necessary  to  be  considered  are 
as  follows:  The  Western  Farm-Mortgage 
Trust  Company  was,  at  the  time  this  action 


was  commenced,  a  corporation  existing  under 
the  laws  of  the  state  of  Kansas,  and  prior 
to  February,  1892,  had  been  engaged  for  sev- 
eral years  in  the  business  of  making  loans 
on  real-estate  security  and  guarantying  and 
selling  bonds  and  mortgages.  In  February, 
1892,  said  corporation  wholly  suspended  busi- 
ness. At  the  time  this  suit  was  commenced 
it  was  totally  Insolvent  On  the  5th  day  of 
December,  1S9C,  plaintiff  In  error,  executor, 
recovered  a  Judgment  in  the  United  Stales 
circuit  court  for  the  district  of  Kansas  against 
said  trust  company  for  $4,907,  to  draw  in- 
terest at  6  per  cent,  per  annum  from  that 
date,  said  Judgment  being  based  upon  a  con- 
tract of  guaranty  in  writing.  Indorsed  npon 
a  mortgage  bond  delivered  to  and  owned  by 
the  plaintiff  below.  Execution  was  issued  on 
the  Judgment,  and  returned  wholly  unsatis- 
fied. Miles  Strickland,  testator  of  defendant 
in  error,  between  March  16  and  Septemtier 
30,  1889,  both  inclusive,  became  the  owner  of 
60  full-paid  shares  of  the  capital  stock  of  the 
said  Western  Farm-Mortgage  Trust  Company, 
of  the  par  value  of  $100  each,  to  the  total 
amount  of  $6,000.  At  the  time  of  the  death 
of  said  Miles  Strickland,  and  at  the  time  the 
said  corporation  suspended  business,  In  Feb- 
ruary, 1882,  the  Western  Farm-Mortgage 
Trust  Company  was  Indebted  to  said  Miles 
Strickland  in  the  principal  sum  of  $5,000  upon 
five  debenture  bonds  Issued  by  the  corpora- 
tion. On  the  7th  day  of  May,  1897,  said  John 
E.  Strickland,  as  executor,  recovered  a  Judg- 
ment against  said  trust  company  in  the  dis- 
trict court  of  Douglas  county,  Kan.,  upon 
said  debenture  bonds,  for  the  sum  of  $5,435.97 
debt  and  $7.35  costs,  which  Judgment  bears 
interest  at  the  rate  of  7  per  cent,  per  annum 
from  date  thereof.  Execution  was  issued  on 
said  Judgment,  and  returned  imsatisfled. 
Said  debenture  bonds  so  owned  by  Miles 
Strickland  were  of  a  certain  series  numbered 
14,  of  similar  debentures,  which  series 
amounted  to  the  total  sum  of  $100,000.  To 
secure  the  payment  of  said  det>enture8  com- 
prising that  series,  the  trust  company  de- 
posited with  certain  trustees,  whose  names 
wore  indorsed  on  the  debentures,  mortgage 
bonds,  notes,  and  other  evidences  of  indebted- 
ness which  were  liens  upon  Improved  real 
estnte  then  appraised  at  not  less  than  2>4 
tiutus  the  par  value  of  such  securities,  amount- 
ing to  5  per  cent,  in  excess,  of  the  amount  of 
all  said  debentures.  The  trustees  have  been 
engaged  for  some  time  in  collecting  said 
iwnds,  notes,  and  evidences  of  debt  for  the 
purpose  of  paying  off  the  debentures,  and 
have  paid  out  of  the  proceeds  of  said  securi- 
ties dividends  on  the  same,  including  those 
held  by  John  E.  Strickland  as  executor,  ag- 
gregating 20  per  cent  of  their  par  value, 
which  payments  were  duly  indorsed  thereon. 
The  trustees  still  have  in  their  possession  a 
part  of  the  mortgage  bonds,  notes,  and  other 
evidences  of  Indebtedness  so  deposited  with 
them  to  secure  said  debentures,  together  with 
moneys,  lands,  and  other  property  which  they 
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have  realized  from  the  collection  and  sale  of 
said  securities.  The  defendant  below,  in  bis 
answer,  set  up  the  Judgment  obtained  by  bim 
against  the  corporation,  and  prayed  the  court 
that  be  mlgbt  set  off  the  amount  of  tbls  Judg- 
ment against  the  amount-  of  bis  statutory 
liability  to  the  plaintiff  as  a  stockholder. 
This  relief  was  granted,  and  Judgment  ren- 
dered in  favor  of  plaintiff  below  against  the 
defendant  for  $400.  Tbe  court  arrived  at 
this  amount  by  finding  the  difference  between 
the  Judgment  obtained  by  bim  against  the 
trust  company  on  the  debenture  bonds  and 
the  amount  of  stock  held  In  the  corporation 
by  the  defendant  below.  On  the  final  sub- 
mission of  the  case  to  the  court  the  plaintiff 
below  requested  that,  In  case  it  should  be 
held  that  John  E.  Strlcliland,  as  executor  of 
Miles  Strickland,  deceased,  was  entitled  to 
set  off  the  indebtedness  due  bim  from  the 
Western  Farm-Mortgage  Trust  Company 
against  his  liability  on  account  of  Miles  Strick- 
land having  been  a  stockholder  in  said  trust 
company,  then,  as  a  part  of  the  Judgment, 
that  the  court  should  order  and  decree  that 
the  plaintiff  below  be  subrogated  to  all  the 
rights  and  interests  of  said  John  E.  Strick- 
land, as  executor,  in  and  to  the  property  and 
securities  in  the  possession  of  the  trustee  for 
the  holders  of  debenture  bonds,  series  No.  14, 
of  the  Western  Farm-Mortgage  Trust  Com- 
pany. This  request  was  denied  by  the  court, 
and  Judgment  for  plainLff  entered  as  above 
stated. 

Stebblos  &  Evans,  for  plaintiff  In  error. 
Cornell,  Hick  &  Jones,  for  defendants  in 
error. 

SMITH,  J.  (after  stating  the  facts).  By 
exercising  his  right  of  set-off  as  against  the 
corporation,  the  defendant  In  error  defeated 
the  plaintiff  below  in  bis  effort  to  obtain 
Judgment  for  a  greater  part  of  the  latter's 
liability  as  a  stockholder  to  creditors.  The 
defendant  below  might  be  said  to  have  had 
two  funds  available  for  the  payment  of  his 
Judgment  of  $5,500  against  the  corporation, 
rendered  on  the  defaulted  debenture  bonds 
held  by  him:  First,  his  own  liability  as  a 
stockholder  in  the  corporation  to  the  amount 
of  $G,000;  second,  his  interest  in  the  deben- 
ture securities  executed  and  delivered  direct- 
ly to  him  by  the  corporation,— while  the  plain- 
tiff in  error  could  look  to  but  one  fund,  to 
wit,  the  stockholder's  liability  of  defendant 
In  error.  It  is  a  general  rule  of  equity  that 
If  a  prior  creditor  satisfies  his  demand  out  of 
a  fund  which  alone  is  pledged  to  a  Junior 
creditor,  and  thereby  exiiausts  that  fund,  eq- 
uity will  subrogate  the  latter  creditor  to  the 
former's  lien  upon  that  fund  which  is  not 
exhausted.  Sheld.  Subr.  {  62.  See.  as  pn.- 
tlcularly  applicable  to  the  facts  in  the  case 
nt  bar,  Hudkins  v.  Ward.  30  W.  Va.  204,  3 
S.  E.  600.  The  defendant  below,  when  sued 
as  a  stockholder,  said  tt  the  plaintiff:  "The 
corporation  owes  me  nearly  as  much  as  the 


amount  of  my  stock,  as  evidenced  by  my 
Judgment  against  it  on  its  debentiu^  bonds. 
I  will  set  off  tbls  liability  of  the  corporation 
to  me  against  my  liability  to  you  as  a  stock- 
holder." The  position  taken  by  the  defend- 
ant below  was  concurred  In  by  the  trial 
court.  He  was  allowed  to  offset  the  amount 
of  bis  claim  and  judgment  against  the  trust 
company  as  against  his  stockholder's  liabil- 
ity. His  statutory  liability  as  such  stock- 
bolder  was  discharged  by  the  surrender  of 
his  claim  against  the  corporation 'on  the  de- 
benture bonds.  The  plaintiff  below  now  says: 
"Give  to  me  the  claim  which  the  defendant 
had  againi(t  the  corporation.  His  use  of  It 
as  a  set-off  against  the  corporation  prevented 
me  from  obtaining  a  Judgment  against  him 
on  bis  liability  as  a  stockholder.  He  has 
thus,  to  the  extent  of  said  claim,  been  dis- 
charged from  his  liability  to  me  'by  reason 
thereof."  The  defendant  l)elow  can  have  no 
interest  in  opposing  the  demand  of  the  plain- 
tiff below,  for  the  former  has  no  further 
claim  against  the  corporation  based  on  the 
debenture  bonds.  He  has  used  same  in  dis- 
charge of  his  liability  as  a  stockholder.  If, 
as  Is  said,  there  is  $500,  or  any  other  amount, 
to  the  credit  of  the  defendant  In  error  In  the 
hands  of  the  debenture  trustees,  the  proceeds 
of  mortgages  deposited  to  secure  the  deben- 
tures, he  cannot  receive  It  He  must  and  has 
surrendered  all  claim  to  same.  The  case  Is 
not  analogous  to  bonds  paid  by  the  company. 
If  the  company  had  paid  them,  its  capithl 
stock  or  assets  would  have  been  diminished 
in  proportion  to  the  amount  paid.  This  pro- 
cess of  set-off  did  not  have  such  effect.  Miles 
Strickland  and  his  associate  debenture  hold- 
ers never  contracted  with  the  trust  company 
or  each  other  with  reference  to  a  contingency 
presented  by  the  case  at  bar,  and  same  could 
not.  In  the  reason  of  things,  have  been  antici- 
pated. If  the  contention  of  plaintiff  in  error 
la  to  prevail,  the  debt  which  the  corporation 
owes  bim  is  satisfied  to  the  extent  of  the 
amount  he  can  collect  on  the  $400  judgment 
against  the  Strickland  estate,  and  the  amount 
he  may  collect  on  the  debenture  bonds  held 
by  Strickland.  The  amount  plaintiff  In  error 
may  thus  receive  reduces  his  Judgment 
against  the  corporation  In  proportion,  conse- 
quently relieving  other  stockholders  from 
their  liability  to  him,  without  affecting  any 
of  the  rights  of  the  defendant  in  error.  It 
seems  to  us  that  the  rules  of  equity  demand 
an  assignment  by  defendant  in  error  of  the 
debentures  and  judgment  thereon  to  the  plain- 
tiff in  error,  placing  him  In  the  shoes  of  de- 
fendant below.  The  prayer  for  general  re- 
lief is  suflScIent  to  permit  the  equities  of  the 
parties  to  be  thus  adjusted  under  the  plead- 
ings. Nor  do  we  think  that  the  trustees  hold- 
ing the  securities  back  of  the,  de>)entures  are 
necessary  parties.  The  defendant  below  can 
be  required  to  make  the  a.ssignment  of  his 
debentures  and  judgment,  which  are  mere 
choses  In  action,  on  pain  of  suffering  a  per- 
sonal judgment  to  be  rendered  against  him 
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for  the  whole  amount  ot  the  Judgment  of 
plaintiff  below  against  the  coi-poration,  or  a 
decree  entered  which  shall  itself  operate  as 
an  assignment.  Such  a  disposition  of  the 
case  benefits  other  stockholders,  and  in  no 
wise  affects  prejudicially  the  rights  of  de- 
fendant in  error.  In  Crippen  t.  Chappel,  35 
Kan.  469,  11  Pac.  453,  It  Is  said:  "The  right 
of  subrogation  or  of  equitable  assignment  is 
not  founded  upon  contract  alone,  nor  upon 
the  absence  of  contract,  but  is  founded  upon 
the  facts  and  circumstances  of  the  particular 
case,  and  upon  principles  of  natural  justice." 
The  equitable  rights  of  the  plaintiff  In  error 
are  superior  to  those  of  the  debenture  hold- 
ers, because  it  is  solely  through  the  suit 
brought  by  the  former  that  the  stocl^holder's 
liability  of  the  defendant  In  error  became 
available  for  the  payment  of  his  claim.  It  is 
only  by  reason  of  this  suit  that  the  security 
In  the  hands  of  the  trustees  Is  released  for 
the  benefit  of  any  creditor  of  the  insolvent 
corporation.  The  judgment  will  be  modified, 
with  directions  to  the  court  below  to  proceed 
further  in  accordance  with  this  opinion.  All 
the  Justices  concurring. 


(60  Kan.  639) 

McCLAIN  et  al.  t.  JONES  et  al. 

(Supreme  Court  of  Kansas.    June  10,  1899.) 

FORCIBLE  DETAINER— TITLE  TO  I/AND— JURIS- 
DICTION  ON  APPEAL. 

An  action  of  forcible  detainer  or  forcible 
entry  and  detainer  is  possessory  merely,  and 
docs  not  involve  the  title  to  the  real  estate, 
except  as  title  may  be  incidentally  offered  in 
evidence  to  support  the  claim  of  right  of  posses- 
sion; and  therefore  the  suiireme  court  does  not 
have  jurisdiction  in  a  proceeding  in  error  from 
a  judgment  in  such  kind  of  action  when  the 
value  of  the  right  of  posseKsion  does  not  exceed 
$2,000,  aithouKh  the  value  of  the  real  estate 
may  exceed  that  sum. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
D.  M.  Dale,  Judge. 

Action  by  Fred  McC^aln  and  others  against 
Joseph  Jones  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Dis- 
missed. 

Kos  Harris  and  James  Lawrence,  for  plain- 
tiffs in  error.  Babb  &  Nighswonger,  for  de- 
fendants In  error. 


DOSTER,  C.  J.  This  was  an  action  of 
forcible  detainer  brought  by  the  plaintiffs  In 
error  against  the  defendants  In  error  before 
a  Justice  of  the  peace,  and  by  him  certified 
to  the  district  court  because  it  involved  the 
title  to  real  estate.  The  case  was  tried  in 
the  district  court,  and  the  statutory  form  of 
verdict  "Not  guilty"  found  in  defendants'  fa- 
vor. Upon  this  verdict  Judgment  was  en- 
tered, and  the  plaintiffs  prosecuted  error  to 
this  court.  The  value  of  the  property  the 
possession  of  which  is  In  dispute  is  more  than 
$2,000;  and  if  the  thing  in  dispute  were  the 
property,  and  not  the  right  to  its  possession, 


we  would  have  Jurisdiction;  but  the  thing  In 
dispute  is  not  the  property.  It  is  the  mere 
right  to  its  possession,  and  In  the  necessary 
nature  of  the  thing  its  value  cannot  be  $2,000. 
It  woidd  seem  from  the  record  that  the  real 
estate  itself  was  not  worth  much  more  than 
that  amount  The  thing  In  dispute  in  forci- 
ble detainer  and  forcible  entry  and  detainer  is 
not  the  title  to  the  real  estate,  but  the  mere 
right  to  its  possession.  In  such  class  of  ac- 
tions the  title  to  the  real  estate  is  often  In- 
volved; but  it  is  involved  as  an  incident  only, 
and  not  as  the  main  subject  of  controversy. 
Conaway  v.  Gore,  27  Kan.  122.  The  fact  that 
the  title  to  real  estate  becomes  incidentally 
Involved  In  a  suit  Is  not  sufficient  to  give  this 
court  Jurisdiction,  within  the  meaning  of  the 
statute  allowing  appeals  from  the  court  of 
appeals  as  a  matter  of  right.  Park  v.  Buaen- 
bark,  59  Kan.  65,  51  Pac.  007.  That  an  ac- 
tion of  forcible  detainer  Is  a  mere  possessory 
action.  Involving  land  title  only  as  it  may 
sometimes  become  liecessary  to  make  proof 
of  it  to  order  to  determine  the  right  of  pos- 
session, is  well  established  by  the  decisions 
of  this  court.  Conaway  v.  Gore,  supra;  Buet- 
tinger  v.  Hurley,  34  Kan.  585,  9  Pac.  197; 
Ow  T.  Wickham,  38  Kan.  225,  16  Pac.  335. 
Under  the  peculiar  provision  of  our  statute, 
a  Judgment  in  such  kind  of  action  is  condu- 
slve  upon  neither  party  to  it.  2  Gen.  St 
1889,  par.  5016.  We  have  no  Jurisdiction  in 
the  case,  and  It  Is  accordingly  dismissed. 

(W  Kan.  6a) 

STATE  ex  rd.   ATTORNBT   GENERAL   v. 

SECREST  et  al. 

(Supreme  .Court  of  Kansas.    June  10,  1899.) 

SPHOOL     SITPBRINTBNDBNT  — APPEAL     FROU 
DBCISION— POWERS  OF  COUNTY  COM- 
MISSIONERS. 

1.  The  power  of  the  board  of  county  commis- 
sioners to  hear  and  determine  appeals  from  the 
decision  of  the  county  superinteudent  as  to  the 
formation  or  alteration  of  school  districts  is 
special  and  limited,  and  must  be  exercised  strict- 
ly on  the  conditions  under  which  it  is  Kiveu. 

2.  When  the  appeal  is  heard  and  decided  and 
the  tioBrd  adjourns  till  the  following  month,  the 
parties  interested  in  the  appeal  have  a  right  to 
mfer  that  the  decision  is  final,  and  the  board 
is  not  authorized  to  take  up  and  rehear  the  ap- 
peal at  the  following  meeting  without  notice. 

3.  In  such  appeals  the  board  has  no  original 
jurisdiction.  Its  only  function  is  to  determine 
whether  the  dedsion  of  the  county  superintend- 
ent shall  be  sustained. 

4.  It  has  no  authority  to  form  districts  for 
which  application  has  not  been  made  to  the 
county  superintendent;  nor  can  it  make  altera- 
tions not  con-iiriered  by  that  officer,  or  embraced 
within  bis  decision. 

(Syllabus  by  the  Court) 

Quo  warranto  by  the  state,  on  the  relation 
of  the  attorney  general,  against  F.  M.  Be- 
crest  and  others.    Judgment  of  ouster. 

A.  A.  Godard,  Atty.  Gen.,  E.  H.  Gamble, 
and  Benson  &  Smart,  for  the  State.  John 
W.  Deford,  for  defendants. 

JOHNSTON,  J.  This  Is  a  proceeding  In 
quo  warranto  brought  In  the  name  of  the 
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state  by   the  attorney  general  to  test  the 
validity  ot  a  school-district  organization  in 
Franklin  county.    A  petition  was  presented 
to  the  county  superintendent,  asking  for  the 
formation  of  a  new  district  out  of  specified 
territory  contained  In  districts  Xos.  4  and  50. 
Upon  giving  legal  notice,  a  hearing  was  had 
before  the  county   superintendent  on  Janu- 
ary 31,  1898,  when  the  petition  was  refused, 
the  reasons  therefor  being  stated  at  length  In 
writing.    From  this  decision  an  appeal  was 
taken  to  the  board  of  county  commissioners, 
and  on  April  30,  1898,  and  after  a  full  hear- 
ing of  the  parties  interested  and  a  conference 
with  the  county  superintendent,  the  board 
denied  the  appeal,  and  sustained  the  action 
of  the  county  superintendent    No  further  ac- 
tion was  taken  in  the  matter  until  June  25, 
1808,  when  the  board,  without  notice  to  the 
parties  concerned,  granted  a  rehearing  of  the 
appeal.    This  action  was  taken  upon  the  pe- 
tition of  one  person;  but  notice  of  the  filing 
of  the  same  was  not  served  upon  the  county 
superintendent,  nor  any  ofilcer  of  the  school 
districts  affected,  nor  was  any  public  notice 
thereof  given.    Several  meetings  of  the  board, 
regular,   special,   and   called,   were  held   be- 
tween April  30th,  when  the  appeal  was  de- 
nied, and  June  2oth,  when  a  rehearing  was 
granted;  but  at  none  of  those  meetings  was 
any  action  taken  on  the  matter,  and  the  de- 
cision denying  the  appeal  was  treated  as  a 
finality.    On  July  2,  1888,  the  board  again 
considered  the  matter,   and  assumed  power 
to  reopen  the  case  and  sustain  the  appeal, 
granting  the  petition  so  far  as  It  affected  dis- 
trict No.  4,  but  denying  it  so  far  as  it  affected 
district  No.  50.    It  appears  that  after  the 
county  superintendent's    decision   had   been 
made  and  an  appeal  taken,  and  while  the  pe- 
tition was  in  the  office  of  the  county  clerk.  It 
was  changed  so  far  as  to  exclude  from  the 
proposed  new  district  a  part  of  the  territory, 
including  one-half  mile  of  railroad  that  would 
have  been  In  the  district  had  the  original  pe- 
tition therefor  been  granted.    After  the  ac- 
tlcMi  of  the  board  purporting  to  create  a  new 
district  was  had,  the  county  superintendent 
gave  notice  of  its  action  and  of  a  meeting  to 
elect  officers  therein.    At  that  meeting  the 
defendants  were  elected  as  district  officers, 
and  were  assuming  to  discharge  the  func- 
tions and  duties  of  such  officers,  when  the 
present    proceeding    was    begun.     Did    the 
board  have  power  to  create  a  school  district 
when  It  had  taken  final  action  on  the  appeal 
two   months  before,   and  when  the  petition 
and  proposition  upon  which  It  acted  were  not 
the  ones  considered  by  the  county  superin- 
tendent, and  which  formed  the  basis  of  the 
decision,  from  which  the  appeal  was  taken? 
The  power  to  hear  and  determine  an  appeal 
fa  exceptional  Jurisdiction,  quite  unlike  that 
exercised  by  the  board  In  the  purchase  of 
supplies,  the  allowance  of  claims,  or  the  ad- 
ministration of  the  ordinary  business  and 
monetary  affairs  of  the  county.    The  time 
nnd.  manner  of  taking  up  and  disposing  of 


the  current  bi^isiness  are  largely  left  to  the 
discretion  of  the  board,  and  hence  llttie  re- 
striction is  imposed  as  to  the  time  and  cir- 
cumstances under  which  matters  may  be  re- 
considered or  reheard  by  It  The  power  to 
act  as  a  reviewing  tribunal,  however,  is  spe- 
cial and  limited,  and  one  which  must  be  ex- 
ercised strlctiy  upon  the  conditions  under 
which  It  Is  given.  In  the  formation  and  al- 
teration of  school  districts  the  board  has  no 
original  jurisdiction.  That  belongs  alone  to 
the  county  superintendent  The  only  func- 
tion of  the  board  in  tl^at  regard  is  to  deter- 
mine whether  or  not  the  decision  of  the  coun- 
ty superintendent  shall  be  sustained.  It  acts 
In  conference  with  the  county  superintend- 
ent, and  only  after  written  notice  shall  have 
been  given  to  the  county  superintendent  and 
the  clerks  of  all  the  districts  affected  by  the 
alteration.  Gen.  St  1889,  par.  5581.  In 
such  appeals  the  statute  requires  promptness 
and  dispatch,  and  makes  early  and  final  ac- 
tion obligatory  upon  the  board  and  county 
superintendent;  and  this  Is  manifest  by  the 
statutory  provision  that  the  appeal  shall  be 
heard  and  decided  at  the  next  regular  meet- 
ing of  the  board  after  It  is  taken,  and  that 
the  decision  then  made  shall  be  finaL  In 
this  case,  when  the  decision  was  made  <m 
April  30,  1888,  denying  the  appeal  and  sus- 
taining the  action  of  the  county  superintend- 
ent, the  parties  interested  had  a  right  to  in- 
fer that  a  final  disposition  Iiad  been  made  of 
the  matter,  and  especially  after  the  board 
adjourned  until  May  26th.  Several  meetings 
intervened  between  the  action  denying  the 
appeal  and  the  reopening  of  the  case  on  June 
25th;  but  at  none  of  these  meetings  was  any 
action  taken  in,  or  reference  made  to,  the  ap- 
peal. It  therefore  stood  and  was  treated  as 
a  finality  for  a  long  time,  and  when  action 
was  subsequently  taken  it  was  without  no- 
tice. If  a  rehearing  may  be  had  after  the 
adjournment  of  the  meeting  at  which  the  de- 
cision is  made,  it  can  only  be  upon  due  no- 
tice to  the  interested  parties.  Noilce  was  es- 
sential to  a  hearing  of  an  appeal  in  the 
first  instance,  and  certainly  the  controversy 
cannot  be  reopened  and  reheard  after  what 
appears  to  have  been  a  final  decision  of  the 
case,  without  giving  interested  parties  an  op- 
portunity to  be  heard. 

Another  objection,  and  perhaps  a  more 
serious  one,  is  that  the  board  heard  a  differ- 
ent application  than  the  one  presented  to  the 
county  superintendent,  and  reviewed  a  case 
that  was  not  heard  and  decided  by  that  offi- 
cer. It  appears  that  after  the  original  appli- 
cation and  papers  had  been  filed  in  the  office 
of  the  county  clerk,  the  petition  as  originally 
filed  was  changed  so  as  to  exclude  from  the 
boundaries  of  the  proposed  district  quite  an 
extent  of  territory,  being  ail  of  the  territory 
proposed  to  be  taken  from  district  No.  4.  It 
thus  appears  that  the  board  assumed  to  exer- 
cise original  Jurisdiction  by  creating  a  dis- 
trict which  the  county  superintendent  had 
never  been  asked  to  create  and  of  the  pro- 
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posed  formation  of  wlilch  no  notices  were 
ever  posted.  It  Is  contended  that  the  peti- 
tion la  not  expressly  provided  for  in  the 
statute,  and  therefore  that  the  contents  of 
the  same  are  unimportant.  No  express  provi- 
sion la  made  for  a  petition  to  the  county  su- 
perintendent, but  written  notice  of  the  pro- 
posed change  of  districts  is  specifically  re- 
quired; and  therefore  the  statute  plainly  con- 
templates that  a  petition  shall  be  made  for 
the  proposed  change;  and  this  is  the  basis  of 
the  notice  given  by  the  county  superintend- 
ent Considerable  discretion  is  vested  in  the 
county  superintendent  in  changing  the  bound- 
aries of  districts;  but  the  board  has  no  orig- 
inal jurisdiction  in  that  respect,  nor  any 
power,  except  to  determine  whether  or  not 
the  action  of  the  county  superintendent  shall 
be  sustained.  No  authority  is  given  by  which 
the  board  may  form  districts  for  which  no 
application  has  been  made;  nor  can  it  make 
alterations  in  the  boundaries  of  districts  not 
considered  by,  or  embraced  within,  the  deci- 
sion of  the  county  superintendent.  No  ap- 
plication had  ever  been  made  to  the  county 
superintendent  for  such  an  alteration  as  was 
made,  or  for  a  district  with  the  boundaries 
fixed  by  the  board,  and  no  notice  had  ever 
been  given  of  the  proiMsed  organization  of 
such  a  district.  The  board  was,  therefore, 
attempting  to  exercise  original  Jurisdiction, 
not  conferred  on  tliem  by  law;  and,  for  the 
reasons  stated,  their  action  Is  null  and  void. 
The  organization  being  illegal,  the  defendants 
were  not  entitled  to  the  offices  claimed  by 
them,  nor  to  the  authority  which  they  as- 
sumed to  exercise.  A  Judgment  of  ouster 
will  go  in  accordance  with  the  prayer  of 
plaintiff's  petition.  All  the  Justices  concur- 
ring. 

(6U  Kan.  646) 

HARTZELL  v.   MAGEB. 

(Supreme  Court  of  Kansas.    June  10,  1809.) 

APPEAL— QUESTIONS    REVIEWABLB-^URIS- 
DICTION. 

1.  The  fact  tliat  a  defendant  in  error  includes 
in  his  brief  arguments  on  the  merits,  as  well 
OS  arguments  for  the  dismissal  of  the  proceed- 
ing for  want  of  jurisdiction,  will  not  estop  him 
to  deny  the  jurisdiction  of  the  court. 

2.  Parties  to  a  proceeding  in  error  cannot,  by 
voluntary  appearance,  or  even  by  agreement, 
confer  upon  an  appellate  court  power  to  hear 
and  determine  a  proceeding  brought  after  the 
expiration  of  the  time  limited  therefor. 

iSyllabus  by  the  Court.) 

Error  from  court  of  appeals.  Southern  de- 
partment Eastern  division. 

Action  by  William  Magee  against  S.  T. 
Hartzell.  Judgment  for  defendant  was  re- 
versed by  the  court  of  appeals,  and  defendant 
brings  error.    Reversed. 

J.  B.  Ziegier,  for  plaintiff  in  error.  C.  J. 
Pecliham,  for  defendant  In  error. 

JOHNSTON.  J.  This  was  an  action  of  re- 
ploviu  brought  by  W'illlnm  Manoc  to  recover 
a  stock  of  mercliandisc  wliich  had  been  pre- 


viously seized  by  S.  T.  Hartzell.  as  shcriH, 
upon  atbichmcnt  process.  Magee  claimed  to 
have  purchased  the  goods  from  J.  T.  Persball, 
but  the  creditors  of  Persball  alleged  that  the 
transfer  was  fraudulent.  Acconllngly  the 
good  faith  of  the  parties  and  the  honesty  of 
the  transaction  were  submitted  to  a  Jury, 
but  their  verdict  was  against  Magee.  He 
attempted  to  take  the  case  to  the  court  of  ap- 
peals, and  when  it  came  on  for  review  in 
that  court  the  Jurisdiction  of  the  court  was 
challenged  upon  several  grounds,  one  of  which 
was  that  no  summons  in  error  bad  ever  been 
Issued,  or  served,  and  that  the  issuance  and 
service  of  the  same  had  not  been  waived. 
The  court  overruled  the  objections  to  the  Ju- 
risdiction, and,  going  to  the  merits,  decided 
that  the  verdict  was  contrary  to  the  evidence, 
and  the  Judgment  was  thereupon  reversed. 
Magee  v.  Hartzell,  54  Pac.  129.  The  discre- 
tionary Jurisdiction  of  this  court  was  invoked, 
and,  upon  an  order  made,  the  case  was  certi- 
fied here  for  review,  and  the  first  question 
presented  to  us  is  as  to  the  Jurisdiction  of 
the  court  of  appeals. 

No  summons  in  error  wa«  ever  issued  or 
served,  and  no  written  waiver  of  summons 
was  filed;  nor  do  we  find  any  legal  proof 
that  such  waiver  was  ever  executed.  The 
court  of  appeals,  however,  held  that  as  the 
defendant  raised  the  objection  in  the  same 
brief,  and  In  connection  with  the  merits  of 
the  case,  he  had  thereby  conferred  Jurisdic- 
tion on  the  court,  and  for  that  reason  the  Ju- 
risdictional objections  were  not  available  to 
him.  This  view  does  not  meet  our  approval. 
A  common  practice,  which  has  never  been 
discouraged  in  this  court.  Is  for  defendant  In 
error  to  raise  Jurisdictional  objections  at  the 
final  submission  of  the  case,  and  to  present 
them  In  the  same  brief  with  the  merits.  His 
argument  is,  in  the  alternative,  that  the  case 
should  be  dismissed  for  want  of  Jm-isdictlou. 
but,  if  the  court  disagrees  with  him  on  that 
point,  that  for  reasons  stated  the  Judgment 
should  be  affirmed.  This  practice  Is  a  con- 
venience to  counsel  and  to  the  court,  and  tlx- 
view  taken  here  is  that  parties  to  a  proceed- 
ing in  error  do  not  thereby  estop  themselves 
to  deny  the  jurisdiction  of  the  court.  A 
waiver  is  not  implied  so  readily  in  an  appel- 
late court  as  in  one  of  general  original  juris- 
diction, and  proceedings  in  error  must  be 
brought  in  the  manner  pointed  out  by  the 
statute.  "This  court  cannot  take  cognizance 
of  a  case  not  broiight  before  it  by  regular 
process  of  law,  nor  lu  conformity  with  any 
of  the  statutes  regulating  the  manner  of 
bringing  cases  into  this  court.  Cases  not  so 
brought  are  irregularly  here,  and  must  be 
dismissed  for  want  of  jurisdiction."  Coh«>n 
V.  Trowbridge.  6  Kan.  .S8.").  See.  also,  .Vt- 
klns  V.  Marmon  Co..  (50  Kan.  — ,  ."lO  Pac.  O'Ci. 

.\gain,  if  the  briefing  of  the  motion  and  tht> 
merits  together  could  1h»  treated  as  an  efToct- 
uai  appearance,  it  came  too  late  to  i-oiifi'r 
jurisdiction  on  the  court  of  appeals.  A  pro- 
ceeding in  cri-or  is  not  lu  time  unless  it  is 
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brought  within  one  year  after  the  rendition 
of  the  Judgment  sought  to  be  reversed.  The 
judgment  in  question  was  rendered  on  March 
25,  1S93,  and  the  brief  was  not  filed,  nor 
the  so-called  appearance  made,  imtil  1808,— 
more  than  five  years  after  the  judgment  was 
rendered.  Parties  to  a  proceeding  In  error, 
cannot  by  voluntary  appearance,  or  even  by 
agreement,  confer  upon  an  appellate  court 
power  to  hear  and  determine  a  proceeding 
brought  after  the  expiration  of  the  time  lim- 
ited therefor.  The  Judgment  of  the  court  of 
appeals  will  be  reversed,  and  the  cause  re- 
manded,  with  directions  to  dismiss  the  pro- 
ceeding in  error.    All  the  Justices  concurring. 


(JO  Kan.  660) 

STATE  v.  GAUNTS. 
(Supreme  Court  of  Kansas.    June  10,  1899.) 

CRIMINAL   LAW— ELECTION    BETWEEN 
OFFENSES.  . 

A  defendant,  prosecuted  by  indictment  con- 
taining a  single  count  charging  a  single  offense, 
but  upon  the  trial  of  which  evidence  of  two  or 
more  separate  offenses  is  introduced  by  the  state, 
may  delay  the  making  of  a  motion  to  compel 
an  election  as  to  the  offense  upon  which  a  con- 
viction will  l)e  asked  until  the  conclusion  of  all 
iho  evidence  in  the  case. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ottawa  county; 
R.  F.  Thompson,  Judge. 

William  Gaunta  was  convicted  of  crime, 
and  brings  error.    Reversed. 

J.  B.  Tomlinson  and  Mohler  &  HlUer,  for 
appellant  A.  A.  Godard,  Atty.  Gen.,  and  F. 
D.  Boyc?,  for  the  State. 

DOSTER,  C.  J.    This  Is  an  appeal  from  a 
conviction  of  the  offense  of  what  Is  common- 
ly designated  as  "statutory  rape";  that  Is,  of 
carnally  knowing  a  female  under  18  years  of 
age  without  jorce,  and  not  against  her  wlU. 
The  prosecution  was  by  indictment    The  In- 
dictment contained  but  one  count,  and  al- 
leged the  commission  of  the  offense  on  the 
25th  day  of  December,  1896.    The  evidence 
on  behalf  of  the  state  tended  to  show  two 
offenses;   one  In  November,  the  other  In  De- 
cember, 1890.    The  defendant  did  not  move 
the  court  at  the  close  of  the  evidence,  for  the 
prosecution  to  require  the  state  to  elect  as  to 
which  of  the  claimed  offenses  it  would  de- 
mand a  conviction,  as  he  might  have  done, 
but  Introduced  evidence  in  denial  of  both  the 
imputed  acts.    After  the  evidence  was  all  in, 
and  when  the  court  was  about  to  charge  the 
Jury,  the  defendant  moved  that  the  state  be 
compelled  to  make   Its  election.    The  court 
overruled  the  motion  upon  the  ground  that  it 
had   been  made  at  too  late  a  stage  of  the 
trial.     The  overruling  of  this  motion  consti- 
tutes the  principal  claim  of  error.    The  com- 
plaint of  the  appellant  is  well  grounded.    The 
rule   is  that  in  indictments  for  felony  char- 
ging a  single  offense  the  defendant  can  only 
be  held  to  answer  for  a  single,  separate,  and 
complete  felonious  act    It  may  develop  In 


the  course  of  the  trial  of  a  defendant  char- 
ged with  a  single  offense  that  he  has  been, 
perhaps,  guilty  of  two  or  more  offenses  of  a 
like  kind.  In  such  cases  it  la  the  right  of  the 
accused  to  demand  that  the  state  elect  as  to 
which  of  the  claimed  offenses  It  will  require 
him  to  respond.  As  to  the  limitations  upon 
the  right  of  the  state  In  such  cases  to  give 
evidence  of  more  than  one  offense  we  have 
no  concern.  State  v.  Stevens,  56  Kan.  720, 
44  Pac.  992.  The  question  of  Its  right  to  do 
so  Is  not  before  us.  It  did  give  such  evidence 
In  this  case.  At  what  time,  then,  should  the 
defendant  have  exercised  his  right  to  compel 
an  election?  In  a  number  of  cases  the  right 
of  the  defendant  to  compel  this  election  at 
the  close  of  the  evidence  in  belialf  of  the 
prosecution,  and  before  being  called  upon  to 
make  bis  defense,  has  been  affirmed.  State 
•V.  Sch welter,  27  Kan.  500;  State  v.  Crlm- 
mlns,  31  Kan.  376,  2  Pac.  574.  All  the  cases 
cited  to  us  are  cases  in  which  the  question  of 
the  defendant's  right  to  compel  an  election  at 
that  time  was  alone  Involved;  hence  the  de- 
fendant's right  to  compel  an  election  at  a 
later  time  has  not  yet  been  determined,  so 
far  as  we  know.  In  some  of  the  decisions 
language  Is  used  from  which  the  right  to  com- 
pel an  election  at  any  time  before  final  sub- 
mission to  the  Jury  might  be  inferred.  Wash 
V.  State.  14  Smedes  &  M.  120;  Womack  v. 
State,  7  Cold.  500.  In  Goodhue  v.  People,  d4 
IlL  37,  the  motion  to  require  an  election  was 
made  at  the  close  of  all  the  evidence.  The 
court  held  that  It  should  have  been  sustained, 
but  the  holding  seems  to  have  been  made  up- 
on the  general  doctrine  of  the  right  of  the  de- 
fendant to  limit  the  prosecution  to  a  single 
offense.  The  question  as  to  the  proper  time 
at  which  the  motion  for  an  election  should  be 
made  was  not  discussed  either  by  court  or 
counsel.  In  State  v.  Bonsor,  49  Kan.  758,  31 
Pac.  730,  the  motion  for  election  was  made 
after  all  the  evidence  had  been  introduced. 
The  state  made  an  election.  The  defendant 
then  moved  for  the  exclusion  of  all  evidence 
from  the  Jury  that  did  not  tend  to  dhectly 
prove  the  commission  of  the  particular  act 
relied  upon  for  conviction.  This  motion  was 
overruled.  The  overruling  of  it  was  held  to 
be  error.  Upon  principle  we  are  constrained 
to  believe  that  the  defendant  in  this  ca^w  had 
a  right  to  require  an  election  after  all  the  evi- 
dence was  introduced,  and  before  the  time 
for  the  court's  charge  to  the  Jury  and  the 
argument  of  the  case.  The  trial  had  not 
ended.  The  Instructions  had  not  been  given. 
The  arguments  had  not  been  made.  The  de- 
fendant had  not  yet  flnnlly  submitted  his  de- 
fen.se  to  the  consideration  of  either  court  or 
Jury,  and  until  be  had  done  so  bis  right  to 
demand  the  elimination  from  the  case  of  all 
matter  not  properly  subjects  of  consideration 
remained  with  him.  Until  the  court  com- 
menced the  reading  of  its  charge  to  the  Jury, 
he  had  the  right  to  require  tbe  presentation 
of  such  law  only  as  bore  upon  a  single,  sepa- 
rate offense;   and  until  the  argument  in  be- 
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halt  of  the  state  and  in  hla  otm  behalf  had 
commenced  he  had  the  right  to  require  that 
the  discussion  be  confined  to  the  question  of 
Ills  gnUt  of  one  single,  separate  offense.  In- 
deed, it  would  seem  that,  so  far  as  the  state 
is  concerned,  the  appropriate  time  for  the 
making  of  an  election  is  at  the  close  of  all 
the  evidence.  Until  that  time,  the  facts  in 
direct  proof  and  in  defense  of  the  charge  and 
in  rebuttal  of  the  defendant's  evidence  are 
not  all  fully  disclosed.  At  that  time  more 
than  at  any  other  the  state  can  Intelligently 
determine  for  which  of  the  several  separate 
criminal  acts  it  will  demand  a  conviction. 
Therefore  no  right  of  the  state  can  be  jeop- 
ardized or  made  more  difficult  of  assertion  by 
the  delay  of  the  defendant's  motion.  A  claim 
of  waiver  of  defendant's  right  by  his  delay 
can.  only  l>e  predicated  upon  the  theory  of 
prejudice  to  the  state  in  consequence  of  the 
delay;  hence,  if  no  prejudice  results,  no  waiv- 
er occurs  The  mistake  of  the  court  below 
was  in  regarding  the  rule  of  the  cases  of 
State  T.  Schwelter  and  State  v.  Crlmmlns,  su- 
pra, and  other  like  cases,  as  a  rule  of  restric- 
tion, and  not  of  privilege.  These  cases  do 
not  declare  a  time  beyond  which  the  motion 
for  an  election  may  be  made.  They  only  de- 
clare that  it  may  be  made  at  the  time  stated. 
Some  minor  claims  of  error  are  made.  They 
are  not  well  founded.  However,  for  the  rea- 
sons given,  the  Judgment  of  conviction  is  re- 
versed, and  a  new  trial  ordered.  All  the  Jus- 
tices concurring. 


(61  Kan.  U 

TOPBKA   CAPITAL    CO.    v.   REMINGTON 
PAPER  CO. 

(Supreme  Court  of  Kansas.  June  10,  1809.) 
CORPORATIONS— NOTB>-BDSINE33  MANAQBR. 
The  statutes  of  this  state  do  not  know  such 
officers  of  corporations  as  "business  managers," 
nor  do  the  coorta  judicially  know  the  usage  of 
corporations  to  appoint  them,  nor  that  the  au- 
thority rightfully  exercised  by  them  when  ap- 
pointed indudes  the  execution  of  promissory 
notes  in  l>ehalf  of  the  corporation.  Hence  a  peti- 
tion upon  a  promissory  note,  which  note  is  sign- 
ed in  the  name  of  the  corporation  by  a  person 
who  described  himself  as  its  business  manager, 
hilt  which  petition  makes  no  allegation  of  au- 
thority in  the  person  signing  the  note,  does,  not 
state  a  cause  of  action. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  the  Remington  Paper  Company 
against  the  Topeka  Capital  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

T.  W.  Harrison,  H.  C.  Safford,  and  D.  H. 
Hite,  for  plaintiff  ht  error.  Qulnton  &  Quin- 
ton,  for  defendant  in  error. 

DOSTER,  C.  J.  This  was  an  action  brought 
by  the  Remington  Paper  Company  against 
the  Topeka  (Capital  Company,  a  corporation, 
upon  nine  promissory  notes.  The  following, 
excepting  as  to  dates  and  amounts,  is  a  copy 


of  all  the  notes:  "Four  months  after  date. 
we  promise  to  pay  to  the  order  of  the  Reming- 
ton Paper  Co.  $800.00  (eight  hundred  dollars), 
at  Topeka,  Kansas.  Value  received,— with 
interest  at  eight  per  cent  per  annum  after 
date  until  paid.  The  Topeka  Capital  Com- 
pany. Deli  Keizer,  B.  Mgr."  The  defendant 
filed  a  general  denial,  and  also  the  following 
answer  of  new  matter:  "Second.  For  a  sec- 
ond and  further  answer  and  defense  herein, 
said  defendant  states  that  said  Topeka  Capi- 
tal Ciompany  was  Incorporated  under  the 
laws  of  Kansas  on  the  6th  day  of  June,  1890. 
and  that  said  company  has  had  at  all  times 
a  board  of  six  directors,  and  that  none  of 
the  alleged  notes  which  purport  to  be  set 
out  in  counts  1,  2,  3,  4,  5,  6,  7,  8)  and  9  of 
plaintlflfs  petition  were  ever  authorized  by 
the  board  of  directors  of  said  company,  nor 
by  a  majority  of  said  directors,  and  that  de- 
fendant is  not  indebted  to  plaintiff  on  ac- 
count thereof  In  any  sum  whatever."  The  an- 
swer of  new  matter  was  verified  In  the  fol- 
lowing language:  "I,  T.  W.  Harrison,  being 
duly  sworn,  say  that  I  am  the  attorney  for 
the  defendant,  the  Topeka  Capital  Company; 
that  said  defendant  is  a  corporation  organized 
under  the  laws  of  the  state  of  Kansas;  that 
I  have  been  attorney  for  said  defendant  ever 
since  Its  organization,  and  have  been  one  of 
the  directors  of  said  Topeka  C!apital  tym- 
pany ever  since  its  organization,  and  am 
familiar  with  the  records  of  said  defendant; 
that  I  have  read  the  second  division  of  the 
answer  filed  by  said  defendant  herein,  and 
know  the  contents  thereof,  and  that  I  believe 
the  facts  stated  therein  to  be  true;  that  said 
Topeka  C!apital  (Company  has  at  all  times 
had  a  board  of  six  directors;  and  that  none 
of  the  notes  set  out  in  plaintiff's  petition  was 
ever  authorized  by  said  board  of  directors, 
nor  by  a  majority  of  them,  nor  by  a  major- 
ity of  a  quorum  of  said  directors."  To  de- 
fendant's answer  the  plaintiff  filed  a  general 
denial  In  reply.  The  defendant  filed  a  mo- 
tion for  J\idgment  upon  the  pleadings.  This 
motion  was  overruled.  The  case  was  called 
for  trial,  and  the  court  ruled  that  the  burden 
of  proof  was  upon  the  defendant.  The  de- 
fendant offered  evidence  in  support  of  the 
allegations  of  its  second  ground  of  defense. 
The  evidence  was  rejected.  The  court  there- 
upon rendered  judgment  upon  the  pleadings 
in  favor  of  the  plaintiff.  The  defendant  pre- 
served exceptions  to  all  these  adverse  rulings, 
and  has  brought  the  case  to  us  for  review. 
The  questions  are:  Did  the  petition  state 
a  cause  of  action?  And  did  the  defendant's 
second  answer  constitute  a  defense?  The 
petition  did  not  allege  any  authority  in  Dell 
Keizer  as  business  manager  or  other  officer 
of  the  defendant,  to  execute  promissory  notes 
in  its  name.  Such  being  the  case,  the  ques- 
tions are  easy  of  answer.  We  assume  that 
"B.  Mgr.,"  afllxed  to  Kelzer's  name,  was  in- 
tended as  an  abbreviation  of  "Business  Man- 
ager." A  corporation  can  only  act  by  some 
one  duly  authorized  in  its  behalf.    Authority 
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may  be  conferred  by  the  law  directly,  or  by 
tlie  governing  body  of  the  corporation.    Un- 
der the  statutes  of  this  state,  the  governing 
body  of  a  corporation  Ib  the  board  of  directors 
or  trustees.    In  some  Instances  the  law  con- 
fers authority  directly  upon  certain  named 
officers   other   than  the  board   of   directors. 
The  law  designates  'some  of  the  officers  of 
corporations  other  than  the  board  of  directors, 
—as,    for   Instance,    a    president,    secretary, 
treasurer,— and  the  law  Implies  certain  pow- 
ers In  these  specially  named  officers,  because 
asage  in  the  transaction  of  the  business  of 
the  corporation  has  assigned  to  them  specified 
duties,  the  character  of  which  is  sufficiently 
indicated  by  the  titles  of  the  positions  they 
hold.    In  addition  to  the  powers  which  the 
law  may  have  directly  conferred  upon  these 
officers,  and  other  powers  which  usage  allows 
to  them,  the  board  of  directors  may  confer 
additional  and  special  powers  upon  them,  and 
assign  additional  and  special  duties  to  tiiem. 
Besides  the  officers  which  the  law  allows  to 
a  corporation,  and  which,  in  a  sense,  may  be 
called  its  statutory  officers,  the  board  of  di- 
rectors may  provide  others  unknown  to  the 
law  for  the  transaction  of  the  business  of  the 
corporation.    However,  no  person,  other  than 
the  board  of  directors  and  the  statutory  offi- 
cers of  the  corporation,  can  become  author- 
ized to  act  for  it,  unless  his  appointment  has 
been  specially  made  by  the  board  of  directors. 
Els  authority  to  use  the  corporate  name,  and 
particularly  to  bind  It  by  the  execution  of 
monetary  obligations,  must  be  specially  con- 
ferred.   The  statutes  of  this  state  know  no 
such  person  as  the  business  manager  of  a 
corporation.    A  corporation  may  have  a  busi- 
ness manager,  but  It  can  have  him  only  by 
special  appointment  of  the  board  of  directors. 
Xot  being  an  officer  which  the  statute  has 
provided    for    the    transaction    of    corporate 
bnslness,  the  law  Is  unable.  In  case  he  has 
been  appointed,  to  determine  what  bis  duties 
are,  or  whether  the  execution  of  promissory 
notes  in  the  name  of  the  corporation  is  one 
of  them.    In  this  case,  no  allegation  having 
been  made  of  the  appointment  of  a  business 
manager  for  the  defendant  corporation,   the 
law  cannot  assume  the  existence  of  one;  nor, 
If  his  existence  could  be  assumed,  could  the 
law  know  what  his  duties  were,  and  whether 
they  included  the  execution  of  the  notes  sued 
upon.    It  is  altogether  likely  that  many  cor- 
porations have  an  official  properly  designated 
by    them   as    "business   manager,"    but    the 
nsage  of  corjwrations  to  have  such  officials 
Is  not  so  general  as  to  be  judicially  known 
to  the  courts.    Much  less  can  it  be  said  that 
the  courts  Judicially  know  that  the  power  to 
execute  promissory  notes  has  been  conferred 
by  usage  upon  the  business  managers  of  such 
corporations  as  liave  chosen  to  appoint  them. 
On  the  conti-ary,  the  law  Is  that  the  business 
nmnager  of  a  corporation  does  not  have  the 
authority  to  bind  the  corporation  as  maker 
of  promissory  notes  unless  the  authority  has 
been  speciflcally  conferred  upon  him.    Culver 


V.  Leovy,  10  La.  Ann.  203;  Helena  Nat  Bank 
V.  Rocky  Mountain  Tel.  Co.  (Mont.)  51  Pac. 
882;  4  Thomp.  Corp.  H  4847-4851.  It  follows 
from  these  conclusions  that  the  law  att.iched 
no  presumption  of  authority  to  the  act  of 
Keizer's  signature  of  the  corporate  name  over 
that  of  his  own  and  bis  title  of  business  man- 
ager. His  authority  to  do  so  should  have 
been  alleged.  The  ruling  of  the  court  re- 
jecting the  evidence  offered  by  the  defend- 
ant under  Its  answer  of  new  matter  was 
doubtless  made  under  the  mistaken  view  that 
the  law  conferred  power  upon  the  business 
manager  of  a  corporation  to  bind  it  by  the 
execution  of  a  promissory  note.  Hence  the 
court  assumed  that  the  allegation  of  the  an- 
swer that  the  board  of  directors  had  not 
authorized  the  notes  in  question  stated  no 
defense.  This  conclusion  would  have  been 
correct  If  the  premise  had  not  been  wrong. 
The  premise,  however,  was  wrong;  and  the 
Judgment  of  the  court  beiovr  is  reversed,  with 
directions  to  proceed  in  accordance  with  this 
opinion.    All  the  Justices  concurring. 


(60  Kan.  606) 
GILMOBE  et  al.  v.  6ILMORB  et  al. 
(Supreme  Court  of  Kansas.    Jane  10,  1899.) 

VBiroOR    AND    PtJRCHASBR— CONTRACT— CON- 
STRUCTION—EQUITABLE    CONVERSION. 

1.  A  written  agreement  between  the  parties 
examined,  and  held,  that  by  its  terms  a  sale  of 
real  estate  was  made   presently  operative. 

2.  Sneh  contract  works  an  equitable  conver- 
sion of  the  land  into  personalty  from  the  time 
of  its  execution.  The  purchase  money  becomes 
a  part  of  the  vendor's  personal  estate,  and  as 
such  distributable  upon  his  death  to  his  widow 
and  next  of  kin. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  J.  A.  Oilmore  and  others  against 
L.  0.  Gilmore  and  others.  Judgment  for 
plaintUTs,  and  defendants  bring  error.  Affirm- 
ed. 

The  following  written  agreement  was  made: 
"Paola,  Kansas,  Feb.  19,  1892.  Article  of 
agreement  entered  Into  by  and  between  L.  C. 
GQmore,  agent  of  Ephrlam  Gilmore  and  A. 
Strausbaugh  of  Miami  county,  Kansas,  where- 
by said  agent  has  sold  to  A.  Strausbaugh  one 
certain  tract  of  land  now  owned  by  E.  Gil- 
more, and  known  as  the  southeast  quarter  of 
section  31,  township  17,  range  23,  situated  in 
Miami  county,  Kansas,  consisting  of  100  acres, 
more  or  less,  for  the  sum  of  $5,250.00,  of 
which  $500  is  to  be  cash  In  hand,  and  the 
balance  In  notes  for  the  following  amounts, 
viz.:  Four  notes  for  $500  each,  one  note  for 
?750  and  two  notes  for  $1,000  each,  respec- 
tively. Said  first  note  to  be  dated  February 
22nd,  1892,  and  to  mature  March  1,  1893,  and 
one  of  said  notes  will  mature  on  March  Ist  of 
each  year  thereafter,  to  be  payable  on  or  be- 
fore said  maturity,  at  option  of  purchaser,  and 
to  draw  eight  per  cent,  interest  from  date. 
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Said  deed  made  for  said  land  by  E.  Gllmore 
and  wife  to  A.  Strausbangh  to  be  held  by  the 
National  Bank  of  Paola  in  escrow,  together 
with  said  mortgage  and  notes  executed  by 
said  Strausbaugh  for  said  land,  until  said  notes 
be  reduced  to  a  total  of  $3,750.00,  when  said 
deed  shall  be  delivered  to  said  A.  Strausbaugh, 
and  said  mortgage,  which  Is  also  to  be  held  by 
said  bank,  shall  at  the  time  of  delivery  of  said 
deed  be  placed  on  record;  during  which  peri- 
od said  Strausbaugh  shall  not  incumber  said 
premises  In  any  way  or  manner.  L.  C.  OU- 
more.  Agent  for  E.  Gllmore.  A.  Straos- 
baugh."  Pursuant  to  the  contract,  E.  Gll- 
more and  wife  duly  executed  a  deed  convey- 
ing said  land  to  Strausbaugh,  and  the  latter 
and  wife  signed  and  executed  the  notes  and 
mortgage  provided  for  in  the  agn:eement,  and 
all  were  deposited  in  escrow  with  the  Na- 
tional Bank  of  Paola.  The  $500  cash  pay- 
ment was  made  by  Strausbaugh,  and  he  went 
into  possession  of  the  land  in  March,  1892. 
He  made  no  further  payments,  except  $165.38 
on  December  30,  1893,  and  $198.90  on  Janu- 
ary 4,  1894.  E.  Gllmore  died  intestate  April 
13,  1802,  leaving  several  heirs,  and  Jullann 
Gllmore,  his  widow.  John  A.  Gllmore  and  E. 
B.  Gllmore  were  administrators  of  said  estate 
at  the  time  this  suit  was  begun.  Jullann  Gll- 
more died  testate  December  26,  189.").  On 
June  7,  1895,  she  purchased  from  Strausbaugh 
and  wife  all  the  Interest  they  had  in  the  land, 
and  other  fractional  Interests  from  some  of 
the  heirs  of  her  husband.  Strausbaugh  and 
wife  deeded  by  quitclaim  to  Mrs.  Gllmore,  at 
once  becoming  her  tenant  tinder  a  lease  to  her, 
and  paid  her  rent.  The  notes,  mortgage,  and 
deed  placed  in  escrow  with  the  bank  were 
never  delivered.  This  suit  was  begun  June  4, 
1895.  The  amended  petition  sets  up  the  con- 
tract, notes,  mortgage,  and  deed,  and  prays 
'  judgment  against  Anthony  Strausbaugh  and 
wife  for  $4,750  and  interest,  and  that  the 
same  be  decreed  a  first  lien  on  the  land. 
Judgment  was  rendered  in  the  court  below  in 
accordance  with  the  prayer  of  the  petition. 

Snoddy  &  Snoddy  and  Sperry  Baker,  for 
plaintiffs  in  error.  F.  M.  Sheridan  and  J.  G. 
Johnson,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  It  is 
not  necessary,  in  determining  this  case,  to 
question  the  rule  that  instruments,  such  as 
deeds,  mortgages,  etc.,  placed  in  escrow  to 
await  the  performance  of  conditions  prece- 
dent to  delivery,  do  not  take  efCect  until  such 
conditions  are  compiled  with.  The  agree- 
ment set  out  in  the  statement  is  a  contract  of 
sale.  It  expressly  states  that  E.  Gllmore  has 
sold  to  A.  Strausbaugh  the  land  described,  for 
the  sum  of  $5,250,  to  be  paid  in  the  install- 
ments mentioned.  It  further  provides  that 
Strausbaugh  sball  not  incumber  the  premises 
In  any  manner.  A  reasonable  construction  of 
the  language  employed  by  the  parties  forces 
the  conclusion  that  a  present  sale  of  the  prop- 


erty was  Intended.  To  say  that  the  inten- 
tion was  to  give  Strausbaugh  a  mere  option 
of  purchase,  and  that  he  took  no  title,  would 
require  the  rejection  of  language  used  in  the 
contract,  and  a  substitution  therefor  of  words 
of  different  meaning.  The  contract  does  not 
contain  a  condition  that  no  title  shall  pass  to 
the  grantee  untU  the  delivery  of  the  deed,  the 
language  used  being  at  variance  with  this 
construction.  Upon  the  performance  of  tho 
conditions  of  payment,  a  deed  containing  cov- 
enants of  warranty  was  to  be  delivered  to  the 
grantee,  conveying  to  hhn  the  legal  title, 
whereas  under  the  contract  he  was  the  equi- 
table owner. .  Jones  v.  HoUlster,  51  Kan.  310, 
32  Pac.  1115.  "It  seems  to  be  weU  setUed 
that,  when  articles  of  agreement  are  entered 
into  for  the  sale  and  purchase  of  land,  the 
purchaser  is  considered  the  owner  In  equity 
of  the  land,  subject  to  the  payment  of  the  pur- 
chase money.  He  Is  regarded  as  trustee  of 
the  purchase  money  for  the  vendor,  and  the 
vendor  is  regarded  as  a  trustee  for  the  pur- 
chaser of  the  legal  title,  having  no  Interest  in 
the  land  beyond  the  purchase  money  due.  It 
does  not  seem  necessary,  to  produce  this  ef- 
fect, that  any  part  of  the  purchase  money 
should  be  paid.  It  restilts  from  the  contract." 
Siter's  Appeal,  26  Pa.  St.  178.  See  Miller's 
Adm'r  v.  Miller,  25  N.  J.  Bq.  354.  The 
amount  of  the  consideration  to  be  paid  was 
stipulated  In  the  agreement,  and  Strausbaugh 
was  to  have  time  to  pay  a  large  portion  of 
the  same,  as  evidenced  by  the  notes.  The 
provision  relating  to  the  deferred  payments  se- 
cured by  the  mortgage  was  for  the  benefit  of 
Strausbaugh.  He  could  not  devest  himself  of 
the  equitable  title  conveyed  by  the  agreement 
by  making  default  in  payment.  He  still  held 
such  title  thereafter,  subject  to  the  lien  of 
Gllmore  for  the  purchase  money.  This  bt^ 
Ing  the  state  of  the  title,  the  administrators  of 
Gllmore  were  proper  parties  plaintiff  in  the 
suit.  "A  contract  for  the  sale  of  real  estate 
works  an  equitable  conversion  of  the  land 
Into  personalty  from  the  time  when  it  is  made, 
and  the  purchase  money  becomes,  therefore, 
a  part  of  the  vendor's  personal  estate,  and  as 
such  distributable  upon  his  death  to  his  wid- 
ow and  next  of  kin."  Miller's  Adm'r  v.  Mil- 
ler, supra.  The  action  of  Jullann  Gllmore  In 
taking  a  deed  from  Strausbaugh  after  the 
death  of  her  husband  is  not  material.  It 
merely  showed  her  construction  of  the  legal 
effect  of  the  contract.  There  being  a  sale  of 
the  property  to  Strausbaugh  at  the  date  of 
the  delivery  of  the  contract,  followed  by  pos- 
session, it  would  be  inequitable  for  him  to 
occupy  the  land,  make  default  In  payment  of 
the  notes  in  escrow,  and  then  say  that  the 
grantor  could  not  recover  on  the  notes  which 
evidenced  the  amount  he  was  to  pay.  The 
conditions  and  terms  of  the  notes  and  mort- 
gage must,  under  the  circumstances  of  the 
case,  be  considered  as  part  of  the  contract  of 
sale.  The  judgment  of  the  district  court  will 
be  affirmed.    All  the  justices  concurring. 
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(SO  Kan.  610) 

McDonald  et  ai.  v.  swisher. 

(Supreme  Court  of  Kansas.    June  10,  1899.) 

APPEAlr-REVERSAL  —  REMAND  —  BNTRV  OP 
JUDOMBNT  —  CHATTEL  MORTGAGE  —  DIS- 
CHARGE OF  LIEN— FRAUDULENT  CONVEY- 
ANCES. 

1.  A  judement.  boscd  upon  conclusions  ot  fact 
a^d  law  found  by  the  district  court,  was  revers- 
oil  liy  tills  cuiirt,  and  the  cause  remanded  for 
further  proceedings  iu  accordance  with  the  views 

'  expressed  in  the  opinion.  The  decision  here  was 
^  to  the  gtfect  that  the  trial  court  erred  in  its  con- 
clusioti  of  law  adjudgirig  invalid  a  chattel  mort- 
gage held  bj  the  plaintiffs  in  error.  Beld,  the 
refusal  of  the  trial  court  to  enter  judgment  upon 
the  mandate  was  not  error,  especially  so  since 
the  application  for  such  action  was  not  made 
until  after  continuances  of  the  cause  over  two 
terms  of  court,  and  the  taking  of  depositions  by 
hoth  parties,  and  the  discovery  of  important  evi- 
dence after  the  receipt  of  the  mandate,  compel- 
ling a  second  trial  on  a  new  and  different  the- 
ory from  the  first. 

2.  M.  &  Co.,  chattel  mortgagees,  having  a 
bona  fide  lien  subject  to  two  prior  mortgages, 
which  were  fraudulently  made  to  hinder  and 
delay  creditors  of  the  mortgagor,  entered  ihto 
an  agreement  with  the  holders  of  the  prior 
mortgages,  by  which  the  property  included  in 
each  was  to  be  replevied  by  M.  &  Co.,  from  an 
officer  then  in  possession,  and  tamed  over  to 
said  first  two  mortgagees,  who  were  to  sell  the 
same,  first  paying  M.  &  Co.'s  mortgage,  and 
then  apply  the  surplus  in  satisfaction  of  their 
own  liens.  Hdd,  that  this  arrangement  and  its 
execution  discharged  the  lien  of  M.  &  Co.  on  the 
property  and  its  proceeds  under  their  mortgage 
as  against  creditors  of  the  mortgagor,  M.  &  Co. 
having  such  notice  of  the  fraudulent  character 
of  the  prior  conveyances  as  is  mentioned  in  the 
next  paragraph. 

3.  The  agreement  referred  to  having  been 
made  after  M.  &  Co.  had  been  told  that  the 
two  prior  mortgages  were  fraudulent,  and  after 
the  coroqer  was  in  possession  of  the  mortgaged 
property  under  writs  of  attachment  against  tlie 
debtor,  in  suits  where  the  petitions  charged 
that  the  said  mortgages  were  given  without 
consideration,  and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  creditors,  notice  suffi- 
cient was  conveyed  to  M.  &  Co.  concerning  the 
Kood  faith  of  the  prior  mortgages  to  put  them 
upon  inquiry,  thus  imposing  a  duty  which  they 
could  not  neglect  to  perform  without  being 
chargeable  with  full  knowledge  of  the  fraudu- 
lent nature  of  said  conveyances. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sherman  county; 
Charles  W.  Smith,  Judge. 

Action  by  R.  L.  McDonald  and  others 
against  W.  B.  Swisher.  Judgment  for  de- 
fendant, and  plalntifls  bring  error.    Affirmed. 

Johnson,  Rusk  &  Strongfellow,  for  plaintiffs 
In  error.  A.  H.  Ellis  and  F.  T.  Burnham,  for 
defendant  In  error. 

SMrm,  J.  This  action  was  conunenced  on 
March  31,  1891,  being  a  suit  In  replevin 
brought  by  the  plaintiffs  in  error,  who  were 
plaintiffs  below,  against  W.  B.  Swisher,  then 
coroner  of  Sherman  county,  to  recover  pos- 
session of  a  stock  of  merchandise  valued  at 
$5,500.  The  plaintiffs  below  alleged  owner- 
ship of  the  property,  their  claim  to  the  same 
being  based  on  a  chattel  mortgage  showing 
on  Its  face  a  consideration  of  ?2,000,  executed 
by  one  W.  H.  Daly  to  tbem  on  March  25,  1891, 
covering  the  goods  involved  In  the  suit    This 


niortgage  was  made  subject  to  two  prior  mort- 
gages, one  held  by  the  Sherman  County  State 
Bank,  and  another  by  William  Bowers,  for 
the  sums  of  ?6,834.86  and  $1,050,  respectively. 
It  is  admitted  that  the  two  mortgages  last 
mentioned  were  given  without  consideration, 
and  were  fraudulent,  as  against  creditors  of 
Daly.  In  McDonald  v.  Swisher,  57  Kan.  205, 
45  Pac.  593,  that  fact  was  held  not  to  Invali- 
date the  mortgage  now  before  us.  When  this 
suit  was  commenced,  the  defendant  in  error, 
Swisher,  as  coroner  of  the  county,  had  levied 
on  the  goods  in  question  under  three  writs  of 
attachment,  issued  at  the  instance  of  creditors 
of  Daly,  and  was  in  possession  of  the  property 
under  said  writs.  Said  attaching  creditors, 
standing  back  of  the  coroner,  are  the  real  par- 
ties in.  interest  in  this  replevin  action. 

No  question  Is  made  of  the  good  faith  of  the 
mortgage  of  the  plaintiffs  in  error  when  orig- 
inally given.  The  actual  amount  due  them, 
however,  was  $1,787.68  on  an  account  for 
goods  sold;  but  the  court  found  that  the  in- 
corpoi-ation  of  the  excess  arose  from  want  of 
knowledge  of  Daly  of  the  exact  amount  of  his 
indebtedness,  and  was  due  to  no  fraudulent 
purpose  on  his  part.  After  the  abovermen- 
tioned  writs  of  attachment  had  been  levied 
on  the  goods,  and  the  same  were  In  the  cus- 
tody of  the  coroner,  the  plaintiffs  in  error, 
through  their  agent,  Rice  McDonald,  entered 
into  a  verbal  agreement  (afterwards,  and  on 
April  1,  1891,  reduced  to  writing)  with  M.  B. 
Torablin,  agent  of  the  Sherman  County  State 
Bank,  and  William  Bowers,  whereby  the 
plaintiffs  below  agreed  to  brliig  this  replevin 
action  in  their  own  names  to  recover  from 
Swisher  the  possession  of  the  goods  in  suit. 
It  was  further  stipulated  that,  upon  possession 
being  obtained  by  the  plaintiffs  below  under 
the  proceedings  in  replevin,  they  would  turn 
the  goods  over  to  the  bank  and  Bowers,  and 
permit  them,  without  molestation,  to  foreclose 
one  or  both  ot  their  said  mortgages  on  the 
goods  so  delivered ;  and,  in  return  for  this,  the 
bank  and  Bowers  agreed  to  sell  the  replevied 
goods  to  the  best  advantage,  and,  after  deduct- 
ing expenses  of  sale,  to  satisfy,  first,  the  claim 
of  plaintiffs  in  error  to  the  amount  of  $1,700, 
and  afterwards  apply  the  balance  of  the  pro- 
ceeds to  the  payment  of  the  mortgages  held 
by  the  bank  and  Bowers,  in  such  manner  as 
might  be  agreed  upon  between  the  parties. 
As  soon  as  the  plaintiffs  in  error  obtained 
possession  of  the  goods  by  virtue  .of  the  re- 
plevin action,  the  same  were  turned  over  to 
the  bank  and  Bowers,  pursuant  to  the  agree- 
ment. The  value  of  the  goods  at  the  time 
this  action  was  begun  was  $5,500,  and,  as 
found  by  the  court,  the  plaintiffs  in  error  have 
i-eallzed,  at  least,  the  sum  o£  $.3,260,  receiving 
the  same  through  M.  B.  Tomblin,  president  of 
the  bank,  and  Tomblin  had  control  of  the 
deposits  arising  from  the  sale  of  the  goods. 
The  court  found  that  the  agreement  above 
mentioned  was  fraudulently  and  secretly 
made  between  plaintiffs  in  error  and  TomWin 
and  Bowers,  not  only  to  obtain  possession  of 
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the  goods  for  the  pnrpose  of  applying  their 
value  to  the  satisfaction  of  their  own  claim, 
but  also  for  the  purpose  of  enabling  said  Sher- 
man County  State  Bank  and  William  Bowers 
to  use  the  residue  of  the  moneys  arising  from 
the  sale  of  said  goods,  after  plaintiffs  were 
paid,  for  the  payment  of  the  claims  of  tiie 
bank  and  Bowers,  and  that  the  existence  of 
the  said  agreement  between  them  came  to  the 
knowledge  of  defendant  below  about  August, 
1897.  Judgment  was  rendered  for  the  defend- 
ant. The  plaintiffs  below  come  here  on  pro- 
ceedings In  error. 

The  first  complaint  is  that  the  trial  court 
erred  In  refusing  to  enter  Judgment  for  the 
plaintiffs  below  on  the  mandate  of  this  court 
in  the  former  case  sent  down  July  11,  1896. 
The  argument  is  that  the  findings  of  fact  made 
In  the  first  case  were  undisturbed  by  this 
court,  and  that  upon  receipt  of  the  mandate 
there  was  nothing  to  be  done  except  to  enter 
Judgment  for  the  plaintiffs  below.  The  man- 
date does  not  so  read.  It  says:  "Whereas, 
at  the  July  session  of  the  July  term  of  said 
supreme  court,  A.  D.  1896,  on  consideration 
of  the  said  petition  in  error,  It  was  ordered 
and  adjudged  by  the  said  supreme  court  that 
the  Judgment  of  the  district  court  be  reversed, 
and  that  the  cause  be  remanded  for  such  fur* 
ther  proceedings  as  are  in  accord  with  the 
views  of  this  court,  as  expressed  In  Its  opin- 
ion, a  certified  copy  of  which  Is  herewith 
transmitted."  We  cannot  agree  with  plain- 
tiffs In  error  in  this  contention. 

First  No  Judgment  was  ordered  by  this 
court  to  be  entered  on  the  findings  in  the  for- 
mer case.  In  Cahn  v.  Tootle,  58  Kan.  260, 
48  Pac.  919,  it  is  said:  "If  It  had  been  the 
view  of  this  coiirt  that  Judgment  should  have 
been  entered  without  further  proceedings,  an 
express  direction  to  that  effect  would  have 
been  embodied  In  the  mandate."  Again,  In 
Crockett  v.  Gray,  31  Kan.  348,  2  Pac.  810,  it 
is  said:  "The  practice  In  this  court  Is  to  state 
specifically  In  the  opinion  and  mandate  the 
Judgment  or  order  which  is  to  be  entered  by 
the  trial  cowt,  whenever  it  Is  thought  a  final 
disposition  ought  to  be  made  upon  the  record 
as  It  stands,  and,  when  simply  a  reversal  Is 
ordered,  a  new  hearing  In  the  trial  court  is  In- 
tended." 

Second.  It  appears  that  after  the  receipt  of 
the  mandate  the  cause  was  docketed  for  the 
November  temi,  1898,  in  the  district  court, 
and  was  passed  from  time  to  time,  until  the 
November,  1897,  term,  being  continued  over 
the  April  and  July  terms.  Before  the  motion 
of  plaintiffs  in  error  to  enter  Judgment  In 
their  favor  upon  the  mandate  was  made, 
notices  had  been  served  and  depositions  taken 
In  the  cause  In.  Denver,  Colorado  Springs, 
Beatrice,  Neb.,  and  In  Iowa;  the  two  former 
depositions  being  taken  at  the  instance  of 
the  plaintiffs  below.  The  existence  of  the 
written  agreement  between  McDonald  &  Co. 
and  the  bank  and  Bowers  was  not  discovered 
by  the  defendant  in  error  until  after  the 
mandate  bad  been  sent  down  to  the  district 


court  It  will  be  seen  that,  by  the  prepara- 
tions made  for  another  trial,  the  plaintiffs  In 
error  did  not  regard  their  rights  under  the 
chattel  mortgage  to  have  been  fuUy  adjudi- 
cated by  this  court  In  the  first  decision  of 
the  case,  and  made  no  motion  for  a  Judgment 
on  the  mandate  until  about  IC  months  after 
It  had  been  sent  down  to  the  trial  court  and 
after  considerable  proof  had  been  taken  by 
way  of  depositions,  and  filed  In  the  case.  Ev- 
idence was  also  Introduced  on  the  motion 
showing  the  agreement  between  plaintiffs  In 
error  and  the  bank  and  Bowers,  and  that  the 
existence  of  the  same  was  not  discovered  by 
defendant  below  until  after  the  receipt  of  the 
mandate.  This  evidence  was  Important  Di- 
rection by  this  court  to  the  court  below,  or- 
dering a  Judgment,  Is  not  conclusive  upon  the 
latter,  If  new  and  different  facts  are  presented 
in  the  case.  The  production,  however,  of 
merely  cumulative  evidence,  would  be  insuf- 
ficient. In  this  cause  the  discovery  of  the 
agreement  above  mentioned  Introduced  a  new 
feature  into  the  controversy  not  known  or 
referred  to  at  the  former  trial,  compelling  the 
court  to  retry  the  case  on  a  different  theory. 
In  Conroy  v.  Perry,  26  Kan.  473,  this  court 
said:  "It  Is  true  that  the  mandate  issued 
from  this  court  directed  a  Judgment  upon  the 
findings  in  favor  of  defendant,  but  we  have 
heretofore  held  that  such  mandate  does  not 
compel  a  mere  technical,  blind,  and  literal 
following  thereof.  It  means  simply  that,  up- 
on the  facts  as  thus  stated,  such  a  Judgment 
ought  to  be  entered;  leaving  full  discretion 
to  the  district  court  to  act  upon  any  new 
facts  presented,  and  to  act  thereon  as  justice 
and  equity  may  require.  The  idea  that  be- 
cause this  court,  upon  certain  facts,  has  di- 
rected the  entry  of  a  specific  Judgment  the 
district. court  Is  therefore  concluded  from  act- 
ing upon  further  facts  presented,  Is  absurd." 
In  Duffltt  V.  Crozler,  30  Kan.  150,  1  Pac.  69, 
the  court  held:  "The  district  court,  upon  be- 
ing directed  by  the  mandate  of  the  supreme 
court  to  enter  judgment  upon  the  findings  of 
fact  found  by  the  trial  court  for  the  defend- 
ant below,  in  a  case  brought  on  error  to  the 
supreme  court,  must  execute  the  mandate,  un- 
less there  shall  be  presented  new  and  differ- 
ent facts  In  the  case."  Moreover,  the  record 
does  not  contain  any  of  the  conclusions  of 
law  or  fact  found  by  the  court  below  on  the 
former  trial.  These  findings,  which  are  said 
in  the  brief  to  be  48  In  number,  cannot  be 
considered,  nor  can  their  legal  effect  be  known 
to  ns.  Parkhurst  ▼.  Bank,  55  Kan.  100,  39 
Pac.  1027. 

The  principal  complaint  of  tlie  plaintiffs  in 
error  is  that  the  conclusion  of  fact  No.  17  is 
not  supported  by  the  evidence.  It  reads: 
"That  afterwards,  and  on  the  28th  day  of 
March,  1891,  said  Rice  McDonald,  as  agent 
of  these  plaintiffs,  received  notice  of  such 
facts  and  circumstances,  touching  the  char- 
acter of  the  mortgages  executed  by  Daly  to 
the  bank  and  Bowers,  as  to  which,  if  he  had 
made  inquiry  as  a  prudent  man,  would  have 
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led  blm  to  a  knowledge  of  the.  fraudulent 
character  of  said  mortgageB,  a8  hereinbefore 
found;  that  he  failed  and  neglected  to  make 
such  Inquiry  as  be  should  have  made  as  a 
prudent  man."  The  testimony  showed  that 
Rice  McDonald  was  the  general  agent  of  the 
plaintitrs  In  error,  and  that  Mr.  Ellis,  the  at- 
torney for  the  attaching  creditors,  talked 
with  blm  before  this  replevin  action  was  be- 
gun, and  told  him  that  the  mortgages  of  the 
bank  and  Bowers  were  fraudulent,  and  tried 
to  Induce  him  to  Join  in  the  effort  to  set 
aside  said  mortgages  as  fraudulent  as  against 
creditors.  This  McDonald  refused  to  do.  The 
evidence  further  showed  that  at  the  time  of 
this  conversation  the  coroner  was  in  posses- 
sion of  the  goods  under  writs  of  attachment 
issued  against  Daly  In  three  separate  suits, 
instituted  by  his  creditors,  and  that  Mr.  An- 
drews, the  attorney  for  McDonald  &  Co.,  had 
the  papers  In  said  cases  In  his  office.  The 
petitions  in  said  attachment  cases  made  Daly, 
the  bank,  and  Bowers  defendants,  and  al- 
leged that  the  chattel  mortgages  held  by  the 
latter  were  fictitious  and  fraudulent,  and 
made  without  consideration,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  said  Daly,  and  asked  that  the 
same,  for  said  reasons,  be  set  aside  and  held 
for  naught  Whatever  might  be  the  legal 
effect  of  the  notice  imparted  by  Mr.  Ellis  to 
the  agent  of  plaintiffs  in  error  that  these 
mortgages  were  fraudulent,  we  think  that  the 
possession  by  the  coroner  of  the  goods  under 
the  .writs  of  attachment  was  sufficient  to  ex- 
cite an  Inquiry  from  McDonald  &  Co.  as  to 
the  grounds  of  said  attachment;  and  whether 
Mr.  Andrews,  the  attorney  for  plaintiffs  be- 
low, read  the  papers  in  the  attachment  suits 
or  not,  it  is  shown  that  he  bad  them  in  his 
office,  and  bad  every  opportunity  to  inform 
himself  as  to  the  charges  of  fraud  made  by 
the  attaching  creditors  in  their  petitions  and 
affidavits  concerning  the  two  mortgages.  It 
win  not  do  to  say,  as  plaintiffs  in  error  con- 
tend, that  no  duty  was  owing' from  McDonald 
&  Co.  to  these  attaching  creditors,  and  that 
any  Investigation  made  could  have  been  at- 
tributed to  nothing  better  than  mere  {die 
curiosity.  Suppose  the  contract  relating  to 
the  replevin  suit  and  the  disposition  of  the 
goods  had  never  been  made,  but,  instead,  the 
plaintiffs  In  error  on  the  same  date  had 
bought  the  mortgages  of  the  bank  and  Bow- 
ers; could  It  be  said  that  with  the  informa- 
tion imparted  to  them  by  Mr.  Ellis,  and  the 
notice  resulting  from  the  possession  of  the 
goods  by  the  coroner  under  the  writs  of  at- 
tachment, they  could  assume  the  attitude  of 
Innocent  purchasers?  The  plaintiffs  in  er- 
ror, having  a  mortgage  themselves,  could  not 
wholly  ignore  the  claims  of  creditors  who 
were  Interested  in  having  the  mortgaged 
property  bring  as  great  a  price  as  possible, 
and  In  seeing  that  the  value  of  the  surplus, 
after  plaintiffs'  mortgage  was  satisfied,  was 
not  diminished,  as  this  surplus  was  the  fund 
out  of  which  their  claims  against  Daly  might 


be  paid.  No  chattel  mortgagee  can  reckless- 
ly, or  by  resort  to  fraud,  waste  or  dispose  of 
the  goods  upon  which  he  has  a  lien,  though 
the  same  be  entirely  valid,  to  the  prejudice 
of  creditors  less  favored  in  having  no  security. 
In  such  case  the  mortgagee  Is  required  to 
exercise  such  good  faltli  as  Is  demanded  of 
trustees  in  general,  to  the  end  that  after  the 
■moi-tgage  Is  paid  there  may  be  something 
saved  for  the  general  creditors.  We  think 
there  was  Evidence  sufficient  to  sustain  said 
finding.  In  the  case  of  Collingsworth  v.  Bell, 
56  Kan.  338,  43  Pac.  252,  Mr.  Justice  AUea 
speaking  for  the  court,  says:  "The  position 
taken  by  counsel  for  plaintiff  in  error  is  that 
the  validity  of  the  mortgage  to  J.  W.  Rankin 
was  fully  established,  and  was  assumed  by 
the  court  in  the  instructions  to  the  jury;  and, 
this  being  so,  the  right  of  the  mortgagee  to 
hold  possession  of  the  goods  himself,  or  to 
transfer  them  to  whoever  be  pleased  and  for 
whatever  consideration,  was  absolute,  and 
could  not  be  challenged  on  the  ground  of 
fraud  by  the  creditors  of  Rankin  Bros.;  that, 
as  against  the  mortgagee,  Ranldn  Bros,  hod 
no  attachable  Interest  in  the  property;  and 
that  their  creditors  had  no  standing  for  an 
attack  on  the  validity  of  any  transfer  of  the 
property  the  mortgagee  might  see  fit  to  make. 
*  *  ♦  There  Is  much  plausibility  in  the 
argument,  but  it  is  not  sound.  Although  the 
legal  title  to  mortgaged  chattels  and  the  right 
of  possession  after  condition  broken  vest  in 
the  mortgagee,  that  title  is  not  a  full  and  ab- 
solute title,  but  is  still  subject  to  the  equita- 
ble rights  of  the  mortgagor,  and  whatever 
surplus  remains  of  the  mortgaged  chattels 
after  satisfaction  of  the  debt  is  an  asset  of 
the  mortgagor,  to  which  bis  creditors  have  a 
right  to  look  for  the  satisfaction  of  their 
claims.  A  fraud  may  be  committed  by  the 
parties  to  the  mortgage  and  a  purchaser  buy- 
ing from  a  mortgagee,  as  against  creditors 
of  the  mortgagor.  If  it  were  not  so,  a  mort- 
gage for  a  trifling  sum  on  a  large  stock  of 
goods  might  be  used  as  a  means  for  perpe- 
trating the  grossest  kind  of  a  fraud  on  cred- 
itors." Analogous  to  the  case  at  bar  Is  that 
of  Hadley  v.  Adslt,  3  Kan.  App.  122,  42  Pac. 
836.  Llntblcum,  a  merchant,  was  Indebted  to 
Hadley,  and  gave  him  a  mortgage  on  his 
stock  of  goods  as  security.  Possession  was 
taken  under  this  mortgage.  The  parties  then 
entered  into  an  agreement  to  defraud  the 
creditors  of  the  mortgagor,  "and  prevent 
them  from  securing  any  part  of  their  debts 
out  of  the  surplus  of  the  mortgaged  proper- 
ty." To  accomplish  this,  a  fraudulent  trans- 
fer of  Llnthlcum's  equity  of  redemption  was 
made  to  Hadley.  Creditors  of  Llnthlcum  ob- 
tained Judgments,  and  levied  on  the  goods  in 
Hadley's  possession.  The  latter  brought  re- 
plevin for  the  goods,  and  this  action  against 
the  officer  was  the  case  under  consideration. 
The  district  court  instructed  the  Jury,  In  sub- 
stance, that.  If  they  found  that  Hadley,  the 
mortgagee,  after  taking  his  chattel  mortgage, 
went  further,  and  entered  into  a  transaction 


Digitized  by 


Google 


510 


57  PACU'IO  REPOBTEK. 


(Kan. 


with  Linthlcum  for  the  purpose  of  placing 
his  property  beyond  the  reach  of  Llnthlcum's 
creclltoi-s,  and  depriving  them  of  whatever 
surplus  there  might  be  over  and  above  his 
mortgage,  then  the  whole  transaction,  from 
first  to  last.  Including  the  chattel  mortgage, 
would  be  void,  and  Iladley  would  have  no 
rights,  as  against  those-  creditors;  and,  If 
the  transaction  was  talD|ted  with  fraud  at  all, ' 
the  taint  exists  clear  through,  and  vitiates 
entirely  his  title.  Commenting  on  this  In- 
struction, Johnson,  presiding  judge,  uses  this 
language:  "We  think  that.  If  this  transfer 
was  made  for  the  purpose  of  defrauding  tbe 
creditoi's  of  Llnthicum,  It  tainted  the  entire 
transaction  with  fraud  from  its  Inception; 
that.  If  the  plaintiff  acted  with  a  fraudulent 
purpose  in  the  final  purchase  of  this  stocic 
and  fixtures,  It  destroyed  all  the  acts  of  good 
faith  that  may  have  preceded.  It  was  his 
duty.  In  taking  the  mortgage  and  possession 
under  It,  after  he  became  aware  of  the  press- 
ing demands  of  wholesale  houses  for  payment 
from  the  mortgagor,  to  act  In  all  subsequent 
matters  In  good  faith  towards  tbe  creditors 
of  Llnthicum,  and,  if  be  entered  Into  any 
scheme  thereafter  to  prevent  tbe  creditors 
from  receiving  tbe  surplus  over  and  above 
the  payment  of  his  claim,  it  was  a  fraud  from 
Its  Inception.  We  think  this  Instruction  was 
correct,  under  tbe  evidence  In  this  case." 
The  plaintiffs  in  error  rendered  valuable  as- 
sistance, through  the  medium  of  this  replevin 
suit,  to  the  bank  and  Bowers,  enabling  tbe 
latter  to  absorb  tbe  surplus  after  the  mort- 
gage of  plaintiffs  In  error  was  satisfied,  and 
withhold  the  same  from  creditors  baving  Just 
claims  against  Daly.  McDonald  &  Co.  might 
have  interpleaded  in  the  attachment  suit,  and, 
having  had  a  valid  mortgage,  could  have  secur- 
ed payment  of  the  same  out  of  the  proceeds  of 
the  attached  property,  leaving  a  handsome 
balance  to  be  applied  on  bona  fide  claims 
against  Daly.  Being  put  upon  inquiry  as  to 
the  good  faith  of  tbe  two  prior  mortgages, 
they  are  held  to  know  what  they  might  have 
discovered.  Their  agreement  with  the  other 
mortgagees  places  them  in  the  position  of  at- 
tempting to  divert  the  surplus  from  that  chan- 
nel through  which  the  law  directs  that  It 
shall  go,  and  convey  It  to  fraudulent  claim- 
.ints  having  no  valid  demands  upon  It.  We 
think  that  the  conclusions  of  the  court  below 
were  fully  Justified  by  tbe  evidence,  and  that 
Its  Judgment  was  right.  The  Judgment  will 
be  affirmed.    All  tbe  Justices  concurring. 


(60  Kan.  621) 

FIRST  NAT.  BANK  OP  SHARON.  PA.,  v. 
VALLEY  STATE  BANK  OP  HUTCH- 
INSON et  al. 

(Supreme  Court  of  Kansas.    June  10,  1809.) 

TRUST— DEPOSIT  BY  AGENT— EVIDENCH^-LIEN 
OF  BANK. 

_  1.  When  an  ajjent,  rightfully  in  possession  of 
his  principal's  money,  deixjsits  it  in  a  bunk  of 
which  be  is  piesiduut  to  bis  own  credit  and  aa 


a  part  of  his  general  deposit  account,  and  tella 
the  cashier  the  name  of  the  person  to  whom  it 
lx!longs,  and  instructs  him  to  remit  it  to  the  own- 
er, but  the  remittance  is  not  made,  and  the 
agent  in  a  short  time  checks  against  the  general 
balance  of  the  account,  inclusive  of  the  deposit 
in  quostion.  reducing  it  far  lielow  the  amount  of 
such  deposit,  the  Ijank  has  the  right  to  presume 
that  the  agent  knows  the  remittance  has  not 
been  made  and  has  revoked  tbe  order  to  make 
it.  and  that  the  checking  out  of  the  deposit  by 
the  agent  is  within  the  authorized  terms  of  his 
agency;  and  in  such  case  the  bank  will  not  be 
charged  with  notice  of  a  trust  in  favor  of  the 
owner  of  the  money  to  the  extent  of  tbe  deposit 
made  by  the  agent. 

2.  Nor  does  the  trust  in  favor  of  the  owner 
of  tbe  money  arise  if  subsequently,  and  at  a 
time  when  the  agent's  general  deposit  is  ijelow 
the  amount  of  his  principal's  money  deposited 
by  him,  he  discovers  that  the  remittance  has 
not  been  made,  and  therefore  directs  that  the 
iMilaDce  to  his  credit  be  applied  upon  his  debt 
due  to  his  principal,  if  he  is  also  at  the  same 
time  indebted  to  the  bank,  and  it  chooses  to 
assert  its  lien  upon  his  funds  for  its  protection; 
but  the  bank  may  refuse  to  do  as  directed,  and 
instead  thereof  may  apply  the  balance  of  his 
account  to  the  payment  of  a  debt  which  the 
agent  in  his  individual  liability  owes  to  it 

Doster,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county;  M. 
P.  Simpson,  Judge.  . 

Action  by  the  First  National  Bank  of 
Sharon,  Pa.,  against  the  Valley  State  Bank  of 
Hutchinson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

W.  M.  Wbltelaw  and  Frank  S.  Wbltelaw, 
for  plaintiff  In  error.  Prigg  &  Williams,  for 
defendants  In  error. 

DOSTER,  C.  J.  This  was  an  action  brought 
by  the  plaintiff  In  error  to  recover  money  as 
a  trust  fund  belonging  to  It,  which  bad  been 
deposited  In  a  bank  by  another  In  bis  name. 
October  25,  1895,  one  C.  B.  Evans  executed  to 
one  W.  E.  Hutchinson  a  promissory  note  for 
$4,500,  and  secured  It  by  a  mortgage  on  250 
bead  of  cattle.  Hutchinson  immediately 
transferred  this  note  and  mortgage  to  one  M. 
B.  Abell,  of  Kaiisas  City,  Mo.,  who  in  turn 
Immediately  transferred  them  to  plaintiff  in 
error.  Immediately  after  or  possibly  before 
this  last  transfer  Hutchinson,  as  tbe  agent  of 
Abell,  shipped  the  cattle  to  Kansas  City,  and 
sold  them  for  $5,540.  This  sum  was  sent 
through  tbe  medium  of  a  bank  In  Kansas  City 
to  one  of  the  defendants  in  error,  the  Valley 
State  Bank,  and  placed  to  the  credit  of  Hutch- 
inson In  a  general  deposit  account  kept  by 
bim.  Hutchinson  at  that  time  was  president 
of  this  bank.  November  1,  1885,  Hutchinson 
informed  one  Wllfley,  tbe  cashier  of  the  Val- 
ley State  Bank,  that  the  deposit  to  his  credit 
of  the  $5,540  was  the  proceeds  of  tbe  sale  of 
the  cattle  mortgaged  by  Evans  to  bim  to  se- 
cure the  note  of  $4,500,  and  which  he  bad 
transferred  to  Abell,  and  that  he  desired  bis 
account  debited  with  $4,500,  and  the  amount 
remitted  to  Abell  In  payment  of  the  note. 
Wilfley  replied  that  he  would  do  as  desired, 
and  Hutchinson  supposed  that  be  had  done  sa 
However,  be  did  not  do  so,  which  fact  Hutcb> 


Digitized  by 


Google 


Kan.) 


PIBST  NAT.  BANK  v.  VALLEY  STATE  BANK 


511 


Inson  dlscoTered  about  January  3,  1896.  In- 
termediate the  jiving  of  the  direction  to  the 
cashier  and  the  discovery  that  it  had  not  been 
complied  witli,  Hutchinson  made  additional 
deposits  of  bis  ovrn  fnnds  to  the  credit  of  his 
general  account,  and  drew  checks  upon  it. 
Often  the  credit  side  of  his  account,  including 
the  before-mentioned  deposit  of  $5,540,  -was 
less  than  the  |4,500  he  had  directed  to  be  re- 
mitted, running  at  one  time  as  low  as  about 
$500;  so  that  Hutchinson  must  have  known 
that  the  remittance  was  not  made  to  Abell, 
or  else  must  have  known  he  was  largely 
overdrawing  his  accoimt.  When  Hutchinson 
discovered  that  the  Abell  note  had  not  been 
paid  be  bad  to  his  credit  at  the  banli:  $3,800. 
He  borrowed  $700  more  from  the  banlc,  giv- 
ing his  note  therefor,  and  directed  that  the 
$3,800  to  his  credit  and  the  amount  borrowed 
be  remitted  to  Abell  in  payment  of  the  $4,500 
note,  of  which  he  still  supposed  Abell  to  be' 
the  owner.  The  assistant  cashier,  one  Welsh, 
objected  to  the  use  of  these  funds  for  the  pay- 
ment of  the  Abell  note,  because  Hutchinson 
was,  and  for  several  months  had  been,  in- 
debted to  the  bank  in  the  amount  of  another 
note  for  $4,500,  also  given  to  him  by  the  be- 
fore-mentioned Bvans,  which  note  Hutchinson 
had  sold  and  indorsed,  and  which  upon  Us 
maturity  the  bank  had  paid  for  him  as  In- 
dorser,  and  which  It  still  held  against  him 
as  an  obligation  dne  to  it.  According  to  the 
desire  of  Welsh,  the  money  was  not  remitted 
In  payment  of  the  Abell  note,  but  was  used 
to  discharge  Hutchinson's  indebtedness  dne  to 
the  bank  on  the  other  note;  that  Is,  Hutchin- 
son's deposit  account  of  $3,800,  Increased  by 
the  $700  loan,  was  debited  with  the  amount 
of  his  note.  It  Is  not  clear  whether  Hutch- 
inson finally  assented  to  this  arrangement. 
As  to  all  other  facts  above  stated  there  is 
no  substantial  dispute.  The  Valley  State 
Bank  went  out  of  business,  and  turned  Its 
assets  over  to  the  Bank  of  Hutchinson,  which 
bonk  became  insolvent  and  is  in  the  hands  of 
John  M.  Klnkel,  aa  receiver.  Without  going 
into  a  detailed  explanation,  it  is  sufficient  to 
say  that,  imder  the  circumstances  shown  in 
evidence,  if  the  Valley  State  Bank  was  liable 
to  the  plaintiff  In  error,  the  First  National 
Bank  of  Sharon,  Pa.,  the  Bank  of  Hutchinson 
and  Klnkel,  as  its  receiver,  are  likewise  liable. 
Tbe  district  court  held  in  favor  of  the  defend- 
ants, and  the  plaintiff  prosecutes  error  to  this 
court. 

Counsel  for  plaintiff  In  error  vehemently 
assert  that  the  deposit  of  $5,540,  the  proceeds 
of  the  sale  of  the  mortgaged  cattle,  was 
charged  with  a  trust  to  the  extent  of  the 
note  of  $4,500,  which  had  been  transferred  to 
Abell  and  to  the  plaintiff  in  error,  and  that 
the  Valley  State  Bank  was  charged  with  no- 
tice of  such  trust  when  Informed  by  Hutchin- 
son of  the  source  from  which  the  deposit  of 
cattle  money  was  derived,  and  was  directed 
to  remit  the  necessary  amount  In  payment  of 
tbe  note.  It  is  without  doubt  true  that  an 
agent  cannot  make  tbe  funds  in  bis  hands 


belonging  to  his  principal  his  own  funds  by 
depositing  them  to  his  own  credit  in  a  bank. 
He  cannot,  as  to  the  bank,  make  them  his 
own  funds  If  the  bank  has  notice  of  the  real 
ownership,  provided  the  bank  still  has  them 
or  their  representative  on  hand  so  they  can 
be  followed  and  reclaimed  by  the  real  owner. 
The  difficulty,  however,  in  such  a  case  as  this. 
Is  to  determine  the  extent  of  the  agent's  au- 
thority over  the  fund,  after  he  has  deposited 
it  to  his  credit,  when  no  notice  of  ownership 
other  than  what  the  agent  himself  imparts  is 
given  to  the  bark.  Does  the  agent  deposit- 
ing his  principal's  fund  In  his  own  name  part, 
as  against  tbe  bank,  with  all  dominion  or  au- 
thority over  so  much  of  his  general  account 
as  Is  represented  by  the  deposit  in  question 
by  merely  stating  to  the  bank  that  it  belongs 
to  another,  and  directing  it  to  be  paid  to  him? 
Can  the  agent  by  so  doing  impose  a  trust  up- 
on the  bank,  and  require  the  bank  to  set 
apart,  as  It  were,  so  much  of  the  general 
fund  as  It  Is  informed  belongs  to  another,  so 
that  not  even  the  agent  and  depositor,  any 
more  than  a  stranger,  can  exercise  control 
over  It?  We  think  not  Upon  this  precise 
question,  to  which  the  contention  of  the  par- 
ties becomes  reduced,  we  have  not  been  fa- 
vored by  counsel  on  either  side  with  any  au- 
thorities, or  with  any  close  reasoning,  and 
with  the  amount  of  other  labor  necessarily 
devolving  upon  us  we  are  unable  ourselves  to 
brief  cases,  as  it  were,  or  make  much  orig- 
inal research  among  the  books.  To  the  ex- 
tent that  we  have  been  able  to  Investigate 
we  have  found  no  coses  involving  the  precise 
question.  The  fact  that  Hutchinson  was  in 
possession  of  the  fund  derived  from  tbe  sale 
of  the  mortgaged  cattle  was  sufficient  evi- 
dence to  the  bank  that  he  had  the  right,  as 
agent,  to  control  the  fund,— was  sufficient  evi- 
dence that  the  principal  had  put  him  in  the 
possession  of  such  fund.  As  agent  he  could 
make  payments  to  the  principal  In  any  recog- 
nized business  way  he  chose,  and,  so  far  as 
concerned  the  bank,  could  make  it  at  any 
time  and  in  such  Installment  payments  as  he 
chose.  If  the  bank  had  learned  from  any 
other  source  than  Hutchinson  himself  that 
the  deposit  was  the  proceeds  of  the  sale  of 
cattle  mortgaged  to  Abell,  or  to  the  plaintiff 
in  error,  could  It  have  raised  a  question  with 
Hutchinson  as  to  bis  control  of  the  fund  thus 
derived  and  thus  deposited  by  blm?  Could 
It  have  refused  to  honor  Hutchinson's  checks 
drawn  against  it  or  against  the  general  bal- 
ance inclusive  of  it,  upon  the  ground  that  It 
was  not  Hutchinson's  money,  but  was  some- 
body else's,  in  whose  interest  It  must  keep 
and  hold  tbe  deposit?  We  think  not.  It 
would  have  been  bound  to  assume  that 
Hutchinson's  rightful  possession  of  the  fund 
justified  him  in  dealing  with  it  as  he  did  and 
In  checking  upon  It  as  he  chose.  It  would  be 
bound  to  assume  that  an  agreement  existed 
between  Hutchinson  and  the  owner  of  the 
fund  which  justified  the  former  in  keeping  it 
in  his  own  name  and  checking  upon  It  as  he 
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did.  It  would  be  bound  to  assume  that 
Hutchinson  was  dealing  with  the  fund  with- 
in the  terms  of  an  authorized  agency.  If  this 
be  true,  it  would  malce  the  case  nowise  dif- 
ferent if  the  information  as  to  the  ownership 
of  the  fund  and  the  source  from  which  de- 
rived came  from  Hutchinson,  instead  of  some 
one  else  or  In  some  other  way.  If  this  t>e 
true,  it  could  make  no  difference  that  Hutch- 
inson gave  the  cashier,  Wilfley,  a  directlMi  to 
remit  the  entire  amount  to  the  owner.  Until 
this  was  done  the  fund,  so  far  as  the  bank 
and  Hutchinson  were  concerned,  did  not  pass 
beyond  the  control  of  the  latter.  Such  an  or- 
der to  the  cashier  was  not  irrevocable.  If 
revoked,  the  bank  could  assume  that  Hutch- 
inson had  changed  bis  mind  as  to  the  time 
and  manner  of  payment,  and  that  he  was 
still  acting  within  the  terms  of  his  agency,  or 
had  received  new  directions  from  his  princi- 
pal. As  stated  before,  no  authorities  directly 
in  point  have  been  cited  to  us;  nor  liave  we, 
in  the  cursory  examination  made,  found  any 
directly  in  point.  A  case  which  substantially 
Involves  the  principle,  though  differing  some- 
what from  it  in  point  of  fact,  is  Munnerlyn  t. 
Bank,  88  Ga.  333,  14  S.  E.  554.  In  that  case 
it  was  ruled:  "When  a  trustee  deposits  mon- 
ey in  a  bank  to  his  credit  as  agent,  the  bank 
is  discharged  by  paying  it  back  to  the  person 
who  made  the  deposit,  and,  in  the  absence  of 
notice  or  knowledge  to  the  contrary,  has  the 
right  to  assume  that  he  will  appropriate  the 
money  to  its  proper  uses  and  trusts."  There 
can  be  no  substantial  difference  between  a 
case  wliere  an  agent  makes  a  deposit  of  mon- 
ey as  "agent,"  thus  informing  the  ttank  that 
the  fund  is  not  in  reality  his,  and  one  in 
which  the  a^ent  makes  the  deposit  In  his  own 
name,  but  at  the  same  time  Informs  the  bank 
tliat  he  is  only  the  agent  of  another  for  it. 
In  both  cases  the  bank  would  have  the  right 
to  assume  that  the  agent  in  dealing  with  the 
fund  was  acting  within  the  terms  of  his 
agency.  Especially  was  this  true  in  the  case 
of  the  Valley  State  Bank.  It  had  the  right 
to  assume  that,  on  account  of  Hutchinson's 
presidency  of  It  and  his  presumptive  familiar- 
ity with  its  business,  he  knew  the  remit- 
tance had  not  been  made,  and,  knowing  it 
had  not  been  made,  had  concluded  to  do  oth- 
erwise with  the  fund  in  question. 

The  cases  of  National  Bank  v.  Insurance 
Co..  104  U.  S.  54.  and  Van  Alen  v.  Bank,  52 
X.  Y.  1,  cited  by  counsel  for  plaintiff  in  error, 
are  not  cases  where  the  agent  had  checked 
out  the  amount  of  the  deposit  as  Hutchinson 
had  done;  but  they  were  cases  in  which  the 
fund  still  existed  In  the  agent's  name,  and 
In  both  Instances  tbc  question  reduced  to  the 
ultimate  was  whether  the  fact  of  Its  being 
the  fund  of  another  than  the  agent  could  be 
shown  by  the  equitable  owner.  This  is  not 
our  question.  The  conclusion  being  that  a 
trust  did  not  attach  to  Hutchinson's  general 
deposit  in  favor  of  Abell  or  other  assignee  of 
the  mortgage.  It  follows  that  none  subse- 
qnently  attached  by  the  new  dbrection  given 


on  the  3d  of  January  to  remit  the  balance  of 
$3,800  of  deposit  to  Abell  in  payment  upon 
the  mortgage  note.  That  was  nothing  more 
than  a  direction  by  Hutchinson  to  use  bis 
money  to  pay  his  debt.  At  that  time  the 
bank  was  demanding  from  Hutchinson  repay- 
ment of  the  money  it  had  advanced  to  him 
with  which  to  discharge  the  other  note.  Up- 
on any  funds  shown  by  the  books  to  belong 
to  Hutchinson,  and  concerning  which  It  had 
no  other  knowledge,  it  had  a  banker's  lien, 
which  It  could  enforce  as  against  him  and  as 
against  any  of  his  general  creditors.  1  Morse, 
Banks,  §  324  et  seq.  It  did  enforce  that  Uen 
by  debiting  Hutchinson's  account  with  a  pro- 
portionate amount  of  the  Indebtedness  due  to 
it.  Besides,  as  before  stated,  it  is  not  clear 
that  Hutchinson  did  not  assent  to  the  action 
of  the  bafnk.  The  court  specially  found  upon 
that  subject  as  follows:  'The  evidence  does 
not  show,  by  a  preponderance  thereof,  tiiat 
there  was  an  agreement  upon  the  part  of  the 
Valley  State  Bank,  by  any  of  its  officers, 
with  W.  E.  Hutchinson,  tliat  the  $700  loaned 
to  Hutchinson,  mentioned  in  the  preceding 
finding,  and  the  balance  of  $3,800  credit  on 
Hutchinson's  general  account  with  the  bank, 
should  be  used  by  the  bank  or  its  officers  in 
payment  of  the  note  in  suit,  and  no  part  of 
said  sums  were  at  any  time  set  apart  for  the 
purpose  of  paying  the  note  in  suit"  The 
general  finding  having  been  against  the  plain- 
tiff in  error,  we  are  bound  to  assume  that  as 
finally  made  It  was  against  It  npon  that 
specific  point.  If  Hutchinson  borrowed  the 
$700  for  the  purpose  of  applying  it  upon  the 
Abell  note,  and  the  bank  knew  this  Intention 
when  it  made  the  loan  to  him.  It  would  be 
bound  to  permit  its  application  to  the  intend- 
ed purpose.  It  would  be  hdd  to  have  waived 
Its  lien  upon  the  fund  thus  loaned,  and  to 
have  agreed  to  Hutchinson's  use  of  it  in  the 
discharge  of  his  other  debt,— in  fact,  would  be 
held  to  have  made  the  loan  to  him  for  that 
purpose.  The  burden  of  proof  as  to  the  mak- 
ing of  this  agreement  or  the  occurrence  of 
facts  from  which  the  agreement  could  be  im- 
plied rested  upon  the  plaintiff.  That  burden, 
as  the  court  finds,  was  not  discharged  by  a 
preponderance  of  the  evidence.  In  the  ab- 
sence of  an  assent  express  or  Implied  upon 
the  part  of  the  bank  to  allow  the  use  of  the 
money  loaned  for  a  specific  purpose,  it  would, 
when  passed  to  Hutchinson's  credit,  become 
covered  as  his  other  funds  were  by  the  lien 
of  the  bank.  The  Judgment  of  the  court  be- 
low will  be  affirmed. 

JOHXSTON  and  SMITH,  JJ.,  concurring. 

DOSTER.  C.  J.  (dissenting).  I  very  much 
doubt  the  soundness  of  the  principal  conclu- 
sions reached  in  the  foregoing  opinion.  In 
the  lack  of  directly  supporting  authority,  I 
dissent.  I  think  that  in  some  instances  the 
doctrine  of  the  impressibility  of  funds  in  the 
hands  of  banks  and  other  custodians  with 
trusts  In  favor  of  equitable  claimants  baa 
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been  carried  to  an  extreme  length  In  tbls 
state,  and  took  occasion  to  bo  remark  In  In- 
surance Co.  T.  Caldwell,  59  Kan.  160,  52  Fac. 
440;  but  tbe  decision  In  this  case  seems  to  be 
subject  to  the  opposite  criticism.  I  think  the 
information  given  to  the  cashier,  WUfley,  by 
Hutchinson,  charged  the  bank  with  knowl- 
edge of  the  trust  character  of  the  deposit 
made. 


(W  Kan.  578) 

JOHNSON  T.  ANDERSON,  Sheriff. 
(Supreme  Court  of  Kansas.    June  10,  1899.) 

CONVBRSION  OF  MORTOAQBD  GHATTBL3— 
—PLEADING— DEMAND. 

1.  A  petition  alleged  that  the  plaintiff  was  the 
holder  of  a,  chattel  mortgage  given  to  secure 
notes  which' were  past  due  at  the  time  of  its  ex- 
ecution. A  copy  of  the  mortgage  and  notes,  with 
indorsements  or  certain  payments  on  the  latter, 
were  attached  as  exhibits  to  the  petition,  with  an 
allegation  that  the  mortgage  created  a  just  and 
valid  lien  upon  the  property  described;  that 
plaintiff  was  entitled  to  the  immediate  possies- 
sion  of  the  same,  and  that  no  part  of  the  indebt- 
edness represented  by  the  notes  had  been  paid; 
that  the  defendant  sheriff,  without  right,  took 
and  ■  carried  away  a  portion  of  the  mortgaged 
propei-ty,  and  converted  the  same  to  his  own  use, 
to  the  damage  of  plaintiff  in  an  amount  given. 
Held,  that  an  objection  to  the  introduction  of  any 
evidence  under  the  petition,  on  the  ground  that 
no  cause  of  action  was  stated  therein,  was  prop- 
erly overruled. 

2.  The  fact  that  a  small  amount  was  due  from 
the  mortgagor  to  the  holder  of  a  prior  mortgage, 
who  was  in  possession  of  the  property,  did  not  af- 
fect the  plamtiff's  right  to  recover. 

3.  In  the  case  stated,  no  demand  of.  the  sher- 
iff for  the  return  of  the  property  was  necessary. 

(Syllabus  by  the  Court.) 

Frror  from  court  of  appeals.  Northern  de- 
partment, Central  division. 

Action  by  Carrie  G.  Johnson  against  E.  M. 
Anderson,  sheriff.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Z.  C.  Millikln,  for  plaintiff  in  error.  Bond 
&  Osborne,  for  defendant  In  error. 

SMITH,  J.  This  was  an  action  In  trover 
brought  by  the  plaintiff  In  error  in  the  court 
below  against  the  sheriff  for  the  conversion 
of  certain  goods.  The  action  was  based  on 
a  chattel  mortgage  executed  by  one  John  H. 
Johnson  to  Peter  Johnson  to  secure  three 
promissory  notes,  aggregating  the  gym  of  $4,- 
500,  given  by  the  former,  which  were  past 
due  at  the  time  the  mortgage  was  given. 
The  plaintiff  below  became  the  owner  of  the 
Dotes  and  mortgage  by  assignment  from 
Peter  Johnson.  Said  mortgage  was  the  third 
Uen  on  a  stock  of  merchandise,  made  subject 
to  a  first  mortgage  for  $476.63,  and  a  second 
In  favor  of  the  Farmers'  National  Bank  for 
$800.  While  the  second  mortgagee  was  dis- 
posing of  the  goods  and  applying  the  pro- 
ceeds to  the  payment  of  its  mortgage  claM 
(the  first  having  been  satisfied  out  of  the  pro- 
ceeds of  goods  sold),  a.  writ  of  attachment 
was  levied  on  the  property  by  the  defendant 
In  error,  as  sheriff,  at  the  suit  of  a  creditor 
of  John  H.  Johnson,  the  mortgagor,  and  the 
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property  was  seized  as  belonging  to  blm. 
The  petition  In  the  action  set  out  the  notes 
and  the  mortgage  as  exhibits  thereto,  and  al- 
leged that  the  mortgage  created  a  Just  and 
valid  lien  upon  the  property  described,  and 
that  the  plaintiff  was  entitled  to  the  Immedi- 
ate possession  of  the  same;  that  no  part  of 
the  Indebtedness  represented  by  said  notes 
had  been  paid,  and  there  was  still  due  there- 
on the  principal  sum  of  $4,500  and  accrued  In- 
terest, and  that  the  defendant  sheriff,  without 
right,  took  and  carried  away  a  portion  of  the 
mortgaged  chattels,  and  converted  the  same 
to  his  own  use,  and  refused  to  return  the 
same  on  demand,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $1,015;  that  the  mortgage 
of  the  plaintiff  below  was  taken  subject  to 
two  prior  mortgages.  It  being  agreed  that 
when  the  prior  mortgages  were  satisfied  the 
residue  of  the  goods  was  to  be  delivered  Into 
the  possession  of  the  plaintiff.  The  mort- 
gage contained  certain  provisions,  In  sub- 
stance as  follows:  "It  Is  hereby  agreed  that 
If  default  be  made  In  the  payment  of  said 
sum  of  money,  or  upon  a  failure  to  comply 
with  any  of  the  conditions  herein  mentioned, 
then  the  whole  sum  of  money  hereby  secured 
shall,  at  the  option  of  the  legal  holder,  be- 
come due  and  payable.  And  It  Is  hereby 
agreed  that.  In  case  of  a  sale,  disposal,  re- 
moval, unreasonable  depreciation,  or  if  the  se- 
curity shall  become  Inadequate,  or  the  party 
of  the  second  part  shall  deem  himself  inse- 
cure, then  it  shall  be  lawful  for  the  party  of 
the  second  part  to  take  and  dispose  of  the 
property  at  public  or  private  sale;  and  until 
default  be  made  as  aforesaid,  or  until  such 
time  as  the  party  of  the  second  part  shall 
deem  himself  Insecure  as  aforesaid,  the  party 
of  the  first  part  to  continue  In  the  peaceable 
possession  of  all  the  said  goods  and  chattels." 
The  defendant,  Anderson,  answered,  Justify- 
ing his  seizure  of  the  goods  under  the  attach- 
ment, and  alleged  that  at  the  time  of  the 
levy  of  the  writ  the  property  was  in  posses- 
sion of  the  Farmers*  National  Bank  under  a 
certain  chattel  mortgage  theretofore  executed 
and  delivered  to  It  by  said  John  H.  Johnson, 
which  chattel  mortgage  was  the  only  bona 
fide  Hen  upon  said  property,  and  that  the 
chattel  mortgage  described  In  the  plalntifTs 
petition  was  executed  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  cred- 
itors of  said  John  H.  Johnson,  and  that  no 
consideration  was  given  therefor;  and,  fur- 
ther, that  the  several  sums  due  upon  the 
notes  set  out  In  plaintiff's  petition  were  paid. 
A  trial  was  had,  resulting  In  a  verdict  and 
Judgment  for  the  plaintiff  below  in  the  sum 
of  $1,195.33.  Proceedings  in  error  were 
prosecuted  to  the  court  of  appeals.  Northern 
department,  where  the  Judgment  of  the  court 
below  was  reversed,  upon  the  ground  that 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  court  holding  ' 
that  there  was  no  allegation  therein  that  any 
of  the  conditions  of  the  mortgage  bad  been 
broken,    nor   allegations   showing   that   the 
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plaintiff  below  was  entitled  to  the  possession 
of  the  mortgaged  property  at  the  time  of  the 
alleged  conversion;  and,  further,  that  the  pe- 
tition did  not  contain  any  averment  that  the 
notes  were  unpaid,  or  that  there  was  any- 
thing due  thereon,  nor  that  any  of  the  condi- 
tions of  the  mortgage  had  been  broken,  by 
which  she  was  entitled  to  the  possession  of 
the  property  at  the  time  the,  action  was  com- 
menced. 

We  do  not  think  the  position  taken  by  the 
court  of  appeals  Is  well  foimded.  The  notes, 
being  past  due  at  the  time  of  the  execution 
of  the  mortgage,  became  Immediately  paya- 
ble, and  hence  the  mortgagee  was  entitled  to 
possession  at  once  after  the  execution  and 
delivery  of  the  mortgage.  Jones,  Mortg.  ii 
87,  770;  Bearss  v.  Preston,  66  Mich.  11,  32 
N.  W.  912;  Johnston  v.  Robuck,  104  Iowa, 
523,  73  N.  W.  1062.  In  Jones,  Mortg.  (4th  Ed.) 
g  703,  It  is  said:  "If  the  mortgage  secures  a 
debt  already  due,  and  specifies  no  time  of 
payment,  it  is  payable  immediately,  and  the 
mortgagee  becomes  the  absolute  owner  from 
the  moment  of  a  demand  and  refusal  or  neg- 
lect of  payment.  The  mortgagor  has  then 
merely  an  equitable  right  to  pay  off  the  mort- 
gage, and  his  position  is  that  of  a  bailee." 

The  sufficiency  of  the  petition  was  raised 
by  an  objection  to  the  introduction  of  any 
evidence  under  It.  This  method  of  attack  la 
not  favored,  and  the  allegations  of  the  peti- 
tion will  be  construed  liberally,  for  the  pur- 
pose of  sustaining  It.  State  v.  School  Dist, 
34  Kan.  237,  8  Pac.  208. 

The  conditions  of  this  mortgage  were  bro- 
ken immediately,  by  failure  to  pay  the  mort- 
gage debt  then  due  at  the  time  of  delivery. 
We  do  not  agree  with  the  court  of  appeals 
that  the  petition  failed  to  state  that  the  notes 
were  unpaid.  It  had  attached  thereto  copies 
of  the  notes,  with  indorsements  thereon, 
showing  partial  payments  on  two  of  them, 
with  An  allegation  that  all  the  indorsements 
thereon  were  set  forth.  Deducting  the  cred- 
its, the  sum  appearing  to  be  due  amounted 
to  more  than  the  value  of  the  property  con- 
verted by  the  sheriff.  The  allegation  in  the 
petition  that  the  plaintiff  had  a  Just  and 
valid  lien  upon  the  property  is  equivalent  to 
saying  that  the  mortgage  debt  had  not  been 
satisfied  by  payment  or  otherwise.  Wllklns 
V.  Moore,  20  Kan.  538;  Chaffee  v.  Browne, 
109  Cal.  211,  41  Pac.  1028;  Baldwin  v.  Boyce 
(Ind.  Sup.)  51  N.  E.  334.  The  copies  of  the 
notes,  which  were  made  part  of  the  petition, 
showed  a  balance  due  the  plaintiff  below, 
and  no  presumption  existed  that  this  balance 
had  been  paid.  The  defendant  sheriff  al- 
leged in  his  answer  that  the  indebtedness 
was  paid,  and  it  was  incumbent  upon  him 
to  establish  this  fact.  "Where  the  defense 
Is  the  payment  or  satisfaction  of  a  note  or 
a  mortgage  sued  on,  by  money  or  otherwise, 
such  defense  is  to  be  proved  by  the  party 
making  the  same."  Miller  v.  McElwain,  52 
Kan.  04,  34  Pac.  396.  See,  also,  Bank  t. 
Hellyer,  53  Kan.  695,  37  Pac.  130. 


The  contention  that  there  was  no  demand 
upon  the  sheriff,  and  that  same  was  neces- 
sary. Is  without  merit  The  statute  vests 
the  legal  title  and  the  right  of  possession  in 
the  mortgagee,  In  the  absence  of  stipulations 
to  the  contraiy.  After  condition  broken,  as 
in  this  case,  the  title  and  possession  were 
subject  only  to  a  claim  of  one  of  the  prior 
mortgagees  for  a  small  amount  at  the  time 
the  writ  of  attachment  was  levied.  The  de- 
fendant in  error  having  wrongfully  convert- 
ed the  property  in  violation  of  the  rights  of 
the  plaintiff  mortgagee,  no  demand  was  nec- 
essary to  flx  his  liability  before  the  com- 
mencement of  the  action.  Besides,  the  de- 
fendant below  Justified  his  right  of  posses- 
sion under  the  attachment,  and  did  not  rely 
upon  want  ef  demand.  Proof,  therefore,  of 
a  demand  was  unnecessary.  Raper  v.  Har- 
rison, 37  Kan.  243,  15  Pac.  219;  2  Cobbey, 
Chat.  Mortg.  {  742. 

It  is  contended  that  the  plaintiff  below  be- 
ing a  third  mortgagee,  and  one  of  the  prior 
mortgages  being  partly  unpaid  at  the  time 
of  the  attachment,  no  recovery  can  be  had. 
The  law  is  otherwise.  Ranklne  v.  Greer, 
38  Kan.  343,  16  Pac.  680;  Treat  v.  Gilmore. 
49  Me.  34;  Talcott  v.  Meigs,  64  Conn.  55,  29 
Atl.  131. 

We  have  examined  the  other  questions  dis- 
cussed in  the  brief  of  the  defendant  in  error, 
and  do  not  find  in  the  record  any  errors  com- 
mitted by  the  trial  court  Justifying  a  reversal 
of  the  Judgment.  Whatever  our  views  may 
be  as  to  evidence  of  fraud  in  the  chattel 
mortgage  assigned  to  Mrs.  Johnson,  an  ex- 
pression of  the  same  would  serve  no  useful 
purpose,  for  the  reason  that  all  questions  of 
good  faith  were  submitted  to  the  Jury  under 
instructions  which  stated  the  law,  and  the 
verdict  founded  thereon  cannot  be  disturbed. 
Differing,  as  we  do,  from  the  court  of  appeals 
as  to  the  sufficiency  of  the  petition,  the  Judg- 
ment of  that  court  will  be  reversed,  and  the 
Judgment  of  the  district  court  affirmed.  All 
the  Justices  concurring. 
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(Supreme  Court  of  Kansas.    Jane  10,  1899.) 

CONSTITUTIONAL  LAW  —  STATE  REFORM 
SCHOOL— JUDICIAL  POWERS— CRIMINAL  LAW 
—APPEAL— OBJECTIONS  NOT.  MADE  BELOW. 

1.  The  act  for  the  establishment  and  govern- 
ment of  the  state  industrial  reformatory  (Gen. 
St.  1887,  c.  134),  under  which  youthful  offenders 
are  sentenced  to  confinement  without  specifica- 
tion of  time  in  the  judgment,  but  which  provides 
that  the  confinement  shall  not  be  for  a  longer 
period  than  the  maximum  to  the  state  peniten- 
tiary for  the  particular  offense  committed,  and 
under  which  the  board  of  managers  are  author- 
ized to  grant  paroles  and  absolute  releases  for 
exemplary  conduct,  etc.,  is  not  unconstitutional, 
as  an  infringement  upon  the  judicial  power  of  the 
courts  or  the  pardoning  power  of  the  governor. 

2.  A  defendant  in  a  criminal  action,  who  would 
object  that  the  evidence  does  not  show  him  to  be 
above  the  age  of  1(3  and  l)eiow  that  of  25,  and 
who  would  object  that  it  does  not  appear  that 
he  had  not  formerly  been  convicted  of  a  felony. 
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and  therefore  liable  to  sentence  to  the  state  Ifl- 
dnstrial  reformatory  instead  of  the  state  peniten- 
tiary, must  make  the  objection  to  the  court  be- 
low, and  not  to  the  supreme  court  for  the  first 
time;  and.  in  the  absence  of  evidence  in  the  rec- 
ord as  to  his  age,  it  will  be  presumed  that  the 
conrt  determined  the  fact  from  his  appearance, 
and  likewise  indulged  the  legal  presumption  of 
his  innocence  of  former  offenses,  and  therefore 
found  him  to  be  within  the  terms  of  the  act  al- 
lowing sentences  to  the  reformatory. 
(Syllabus  by  the  Court.) 

Appeal  from  district  conrt.  Pawnee  county; 
J.  B.  Andrews,  Judge. 

W.  G.  Page  was  convicted  of  crime,  and 
appeals.    Affirmed. 

G.  Polk  Cline,  for  appellant.  A.  A.  Godard, 
Atty.  Gen.,  V.  H.  Grinstead,  and  X.  S.  Haun, 
for  the  State. 


DOSTGR,  C.  J.    This  is  an  appeal  from  a 
conviction  of  the  offense  of  what  is  common- 
ly designated  as  "statutory  rape";  that  is,  of 
carnally  knowing  a  female  under  18  years, 
without  force  and  not  against  her  will.    Sev- 
eral claims  of  error  are  made,— one,  that  the 
conrt  lost  jurisdiction  to  try  the  case  because 
there  had  been  a  continuance  of  it  from  one 
term  to  the  succeeding  one,  when  the  defend- 
ant was  not  present  in  court;  another,  that  a 
comparison  of  the  testimony  given  upon  the 
preliminary  examination  and  upon  the  trial 
proper  showed  that  the  defendant  was  con- 
victed of  an  offense  which  the  prosecutrix 
did  not  have  in  her  mind  when  she  swore  to 
tlie  complaint,  and  about  which  she  did  not 
testify  upon  the  preliminary  trial,  wherefore 
the  defendant  did  not  have  a  preliminary 
trial  for  the  offense  of  which  he  was  convict- 
ed;  another,  that  the  testimony  showed  that 
the  offense  of  which  the  defendant  was  con- 
victed was  barred  by  the  statute  of  limita- 
tions;   another,  that  two  like  offenses  were 
testified  to  under  an  information  containing 
a  single  count,  and  charging  but  a  single  of- 
fense, and  between  which  the  state  was  not 
required  to  elect  for  purposes  of  conviction; 
another,  that  the  court  erred  In  certain  of  Its 
instructions;    and   still   another,   that  preju- 
dicial   evidence    was    erroneously    admitted. 
We  have  examined  all  of  these  claims  of  er- 
~  ror.    None  of  them  possess  any  merit  what- 
ever.    They  are  all  predicated  upon  either 
partial  or  mistaken  views  of  the  case.     It 
would  serve  no  useful  purpose  to  eon  over 
the  record  for  the  purpose  of  showing  where- 
in counsel  for  appellant  has  fallen  Into  error. 
One  question,  however,  deserves  to  be  no- 
ticed.   It  raises  the  constitutional  validity  of 
the   act  establishing  the  state  industrial  re- 
formatory, and  providing  for  the  punishment 
of  yotithful  offenders  in  that  institution.  Gen. 
St.  1897,  c.  134.    The  Judgment  of  conviction 
was  in  accordance  with  the  provisions  of  that 
act.     It  reads  as  follows:     "That  said  Wil- 
liam O.  Page  be,  and  is  hereby,  sentenced  to 
confinement  in  the  Kansas  state  industrial 
reformatory,  there  to  remain  until  discharged 
by  tbe  authorities  of  said  reformatory  accord- 


ing to  law."    Section  11  of  the  act  In  ques- 
tion reads  as  follows: 

"Sec.  11.  Any  person  between  the  ages 
of  sixteen  and  twenty-flve  who  shall  be  con- 
victed for  the  first  time  of  any  ottense  pun- 
ishable by  confinement  in  the  state  peniten- 
tiary may  In  the  discretion  of  the  trial  Judge 
be  sentenced  either  to  tbe  state  penitentiary' 
or  to  the  Kansas  state  industrial  reformatory, 
and  any  person  who  upon  such  conviction 
shall  be  sentenced  to  Imprisonment  In  the 
Kansas  state  industrial  reformatory  shall  be 
Imprisoned  according  to  this  act,  and  not 
otherwise,  and  the  courts  of  this  state  im- 
posing such  sentence  shall  not  fix  a  limit  of 
duration  thereof.  The  term  of  such  Imprison- 
ment of  any  person  so  convicted  and  sen- 
tenced shall  be  terminated  by  the  managers 
of  the  reformatory  as  authorized  by  this  act; 
but  such  imprisonment  shall  not  exceed  tbe 
maximum  term  provided  by  law  for  the  crime 
for  which  the  prisoner  was  convicted  and 
sentenced." 

Several  sections  succeeding  this  outline  a 
system  of  punitory  and  reformatory  discipline 
tbe  administration  of  which  is  confided  to  a 
board  of  managers.  This  system,  among  oth- 
er things,  provides  for  a  record  of  merits  and 
demerits  in  the  Inmates,  and  for  parole  priv- 
ileges to  those  of  exemplary  conduct  Sec- 
tion 20  reads  as  follows: 

"Sec.  20.  When  it  appears  to  the  said  man- 
agers that  there  is  a  strong  or  reasonable 
probability  that  any  prisoner  will  live  and 
remain  at  liberty  without  violating  the  law, 
and  that  his  release  is  not  Incompatible  with 
the  welfare  of  society,  then  they  shall  Issue 
to  such  prisoner  an  absolute  release  from  Im- 
prisonment. But  no  other  petition  or  other 
form  of  application  for  the  release  of  any 
prisoner  shall  be  entertained  by  the  mana- 
gers. Nothing  herein  contained  shall  be  con- 
strued to  impair  the  power  of  the  governor 
to  grant  a  pardon  or  a  commutation  of  sen- 
tence In  any  case." 

The  punishment  inflicted  upon  an  offender 
sentenced  to  the  reformatory  under  this  act 
Is  the  kind  commonly  spoken  of  as  "Inde- 
terminate," and  It  Is  assailed  by  counsel  for 
appellant  as  violative  of  that  constitutional 
provision  which  vests  Judicial  power  in  the 
courts,  and  also  that  one  which  vests  the 
pardoning  power  In  the  governor.  Similar 
acts  have  been,  for  the  same  reason,  drawn 
into  question  in  other  courts,  but  have  been 
approved  by  a  great  preponderance  of  the  au- 
thorities, and  by  a  cogency  and  strength  of 
reasoning  entirely  satisfactory  to  us.  State 
V.  Peters,  43  Ohio  St.  629.  4  N.  E.  81;  Con- 
Ion's  Case,  148  Mass.  1C8,  19  N.  E.  164;  Mil- 
ler V.  State,  149  Ind.  607,  49  N.  E.  894;  Peo- 
ple V.  State  Reformatory,  148  111.  420,  30  N. 
B.  76;  George  v.  People,  167  III.  447,  47  N. 
E.  741;  contra.  People  v.  Cummings,  88  Mich. 
249,  50  N.  W.  310. 

It  Is  undeniably  true  that  the  sole  power 
to  provide  for  the  punishment  of  offenders 
belongs  to  the  legislature.    It  alone  has  the 
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power  to  define  offenses  and  affix  punish- 
ments. Its  authority  In  these  respects  Is  ex- 
clusive and  supreme.  Courts  are  empowered 
only  to  ascertain  whether  an  offense  has  been 
committed,  and,  If  so,  to  assess  punishment, 
within  the  terms  of  the  law,  for  Its  commis- 
sion. It  cannot  be  doubted  that  the  legisla- 
ture, in  virtue  of  Its  exclusive  and  sovereign 
authority  over  such  matter,  may  afHx  condi- 
tions to  the  punishment  it  ordains,  and, 
among  other  things,  may  set  to  It  limits  of 
duration,  terminable  upon  conditions.  To 
these  conditions  the  courts  in  assessing  pun- 
ishment must  conform.  Into  every  sentence 
of  conviction,  the  terms  and  conditions  which 
beforehand  the  legislature  had  prescribed  en- 
ter as  much  as  though  they  were  written  Into 
and  made  a  formal  part  of  the  record  of  sen- 
tence. Into  the  before-quoted  sentence  of 
conviction  the  law  wrote,  as  provisos  and  as 
constituent  parts  of  it,  sections  11  and  20  of 
the  act  establishing  the  state  Industrial  re- 
formatory. Miller  V.  State,  supra.  It  is  not, 
therefore,  an  Interference  with  judicial  au- 
thority, nor  an  assumption  of  judicial  power, 
for  the  supervisors  of  penal  institutions  to  ad- 
minister the  very  conditions  of  punishment 
or  clemency  which  the  law  prescribed  and  it- 
self wrote  into  the  judge's  sentence.  Where 
conditions  of  punishment  are  beforehand  pre- 
scribed, and  form  constituent  parts  of  the 
sentence  of  conviction,  It  Is  not  an  assumption 
of  judicial  power  for  an  administrative  offi- 
cer, acting  within  the  law  and  the  terms  of 
the  sentence,  to  take  upon  himself  the  task 
of  ascertaining  whether  the  conditions  have 
been  complied  with.  Under  the  statute  quot- 
ed. If  rightly  construed,  the  sentence  of  the 
appellant  was  to  the  maximum  punishment, 
so  far  as  duration  was  concerned,  which  the 
law  prescribed  for  the  offense  of  which  he 
was  convicted.  The  judge  did  not  say  so, 
but  the  law  said  so;  but  at  the  same  time  It 
provided  conditions  under  which  he  can  se- 
cure an  earlier  discharge.  If  the  law  had 
provided  that  the  period  of  punishment  pre- 
scribed by  It  or  by  the  sentence  of  the  court 
might  be  extended  In  duration,  or  made  more 
onerous,  in  the  discretion  of  the  managers  of 
the  reformatory,  a  different  question  would 
be  presented;  but  it  sets  a  limit  beyond 
which  confinement  shall  not  be  extended,  and 
prescribes  punishment  to  which  additions 
sliall  not  bo  made.  It  provides  for  the  miti- 
gation, not  the  cumulation,  of  punishment. 
It  vests  In  the  board  of  managers  no  judi- 
cial power  to  sentence  and  condemn,  but  the 
gracious  power  to  acquit  and  release.  This 
power,  It  must  be  confessed,  Is  assimilated  to 
the  pardoning  power,  which,  by  the  constitu- 
tion, is  exclusively  vested  in  the  chief  execu- 
Uve  of  the  state;  but  the  power  to  grant  pa- 
roles on  honor,  and  the  power  to  release  from 
penal  confinement,  are  not  the  powers  to  par- 
don. A  power  to  pardon  is  something  more 
than  a  power  to  parol  or  a  power  to  release 
from  servitude.  "Pardon  Is  the  remission  of 
guilt;  amnest}',   oblivion,   or   forgetfulness." 


And.  Law  Diet.  745.  "The  act  of  the  board 
only  shortens  the  term  provided  by  the  sen- 
tence, and  leaves  the  conviction  of  guilt  un- 
affected." Miller  V.  State,  supra.  "The  ef- 
fect of  such  pardon  by  the  king  Is  to  make 
the  offender  a  new  man;  to  acquit  him  of  all 
corporal  penalties  and  forfeitures  annexed  to 
that  offense  for  which  be  obtains  a  pardon, 
and  not  so  much  restore  his  former,  as  to 
give  him  a  new,  credit  and  capacity."  Bl. 
Comm.  bk.  4,  p.  402.  "A  pardon  reaches  both 
the  punishment  prescribed  for  the  offense  and ' 
the  guilt  of  the  offender,  and,  when  the  par- 
don is  full.  It  releases  the  punishment,  and 
blots  out  of  existence  the  guilt,  so  that.  In 
the  eye  of  the  law,  the  offender  Is  as  Innocent 
as  if  he  had  never  committed  the  offense.  It 
granted  before  conviction.  It  prevents  any  of 
the  penalties  and  disabilities  consequent  up- 
on conviction  from  attaching;  If  granted  aft- 
er conviction.  It  removes  the  penalties  and 
dis.abllltles,  and  restores  him  to  his  dvll 
rights.  It  makes  him,  as  It  were,  a  new  man, 
and  gives  him  a  new  credit  and  capacity." 
Ex  parte  Garland,  4  Wall.  333-380,  Camp- 
bell, J.  The  doctrine  of  the  authorities  Is 
that  "a  pardon  reaches  both  the  punishment 
prescribed  for  the  offense  and  the  guilt  of  the 
offender,"  and  that  "it  reaches  the  punish- 
ment, and  blots  out  of  existence  the  guilt,  so 
that.  In  the  eye  of  the  law,  the  offender  Is  as 
Innocent  as  if  he  had  never  committed  the 
offense."  "If  granted  after  conviction,  It  re- 
moves the  penalties  and  disabilities,  and  re- 
stores him  [the  convict]  to  all  his  dvll  rights. 
It  makes  him,  as  It  were,  a  new  man,  and 
gives  him  a  new  credit  and  capacity."  Ex 
parte  Garland.  4  Wall.  333,  380;  U.  S.  v. 
Padelford,  »  Wall.  531;  V.  8.  v.  Klein.  13 
WaU.  128;  Carilsle  v.  U.  S.,  16  WalL  147: 
Knote  V.  U.  S.,  96  IT.  S.  149.  In  the  case  last 
cited.  It  Is  said  that  "a  pardon  Is  an  act  of 
grace  by  which  an  offender  Is  released  from 
the  consequences  of  his  offense,  so  far  as 
such  release  Is  practicable  and  within  the 
control  of  the  pardoning  power,  or  of  officers 
under  Its  direction."  In  contemplation  of 
law.  It  so  far  blots  out  the  offense  that  after- 
wards It  cannot  be  Imputed  to  him  to  prevent 
the  assertion  of  his  legal  rights.  "A  pardon 
of  treason  or  felony,  even  after  an  attainder, 
so  far  clears  the  party  from  the  Infamy,  and 
all  other  consequences  thereof,  that  be  may 
have  an  action  against  any  who  shall  after- 
wards call  him  traitor  or  felon;  for  the  par- 
don makes  him,  as  it  were,  a  new  man.  Bac. 
Abr.  tit.  'Pardon'  (H).  There  Is  only  this 
limitation  to  Its  opera ticm:  It  does  not  re- 
store offices  forfeited,  or  property  or  Interest 
vested  In  others,  In  consequence  of  the  con- 
viction and  judgment."  Id.  A  "pardon,"  in 
its  primary,  and  we  think,  according  to  the 
above  authorities,  Its  legal,  sense.  Is  as  above 
defined,— simply  the  remission  of  guilt  The 
effect  of  a  pardon  is  to  release  from  confine- 
ment; to  restore  to  the  status  of  citizenship, 
and  to  the  enjoyment  of  civil  rights.  Mere 
release  from  confinement,  therefore,  la  not  « 
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pardon,  and  none  of  the  effects  of  a  pardon, 
other  than  corporal  liberty,  follow  from  It 
Hence,  as  a  majority  of  this  court  have  re- 
cently held  In  State  v.  Clark,  60  Kan.  — ,  56 
Pae.  767,  a  release  from  the  state  reforma- 
tory, without  a  pardon  from  the  governor, 
did  not  remove  the  disqualification  to  testify 
as  a  witness. 

The  law  allowing  releases  from  the  state 
reformatory  before  the  expiration  of  the  sen- 
tence, which,  under  the  statute  as  rightly  con- 
strued. Is  the  maximum  period  of  time,  is 
of  a  kind  with  that  which  allows  releases 
from  the  state  penitentiary  before  the  expira- 
tion of  the  period  of  sentence.  In  the  former 
case.  It  is  made  by  the  board  of  managers  of 
the  state  reformatory.  In  view  of  the  good 
conduct  of  the  prisoner  as  shown  by  the  rec- 
ord; in  the  latter  case,  it  is  made  by  the 
warden,  In  view  of  the  same  conduct  as 
shown  by  the  same  kind  of  record.  In  the 
former  case,  the  board  of  managers  establish 
a  system  under  which  they  determine  the 
number  and  diaracter  of  credit  marks  to  be 
earned  by  a  prisoner  as  a  condition  of  release; 
in  the  latter  case,  the  law  more  largely  deter- 
mines It  than  do  the  prison  officials;  but  in 
both  cases  the  essential  thing,  to  wit,  what 
Is  good  conduct  entitling  the  prisoner  to  credit 
marks,  is  left,  and  left  of  necessity,  to  the 
managing  officers  of  the  respective  institu- 
tions. The  law  having  conferred  upon  them 
the  power  to  mitigate  punishments,— to  short- 
en terms  of  confinement,— not  to  adjudge  and 
condemn  to  imprisonment,  It  cannot  be  said 
to  be  Judicial;  and,  this  power  not  being  the 
power  to  remit  guilt  nor  to  restore  to  civil 
rights,  it  Is  not  the  executive  power  to  par- 
don.   It  Is  administrative  merely. 

Objection  is  made  that  there  Is  nothing  in 
the  record  showing  the  appellant  to  be  over 
16  years  of  age,  nor  under  that  of  25,  nor  that 
he  had  not  been  previously  convicted  of  a 
penitentiary  offense,  and  therefore  the  court 
did  not  have  before  It  the  Jurisdictional  facts 
authorizing  sentence  to  the  state  reformatory. 
This  objection  was  not  made  to  the  conrt  be- 
low. It  cannot  be  made  for  the  first  time  in 
this  court.  A  defendant  in  a  criminal  action, 
who  would  object  that  the  evidence  did  not 
tend  to  show  him  to  be  above  the  age  of  16 
and  below  that  of  25,  and  who  would  object 
that  It  did  not  appear  that  he  had  not  for- 
merly been  convicted  of  a  felony,  and  there- 
fore liable  to  sentence  to  the  state  industrial 
reformatory  instead  of  the  state  penitentiary, 
must  make  the  objection  to  the  court  below, 
and  not  to  this  court  for  the  first  time;  and, 
In  the  absence  of  evidence  in  the  record  as 
to  bis  age,  it  will  be  presumed  that  the  court 
determined  the  fact  from  his  appearance,  and 
likewise  Indulged  In  the  legal  presumption  of 
his  innocence  of  former  offenses,  and  there- 
fore found  him  to  be  within  the  terms  of  the 
act  allowing  sentence  to  the  reformatory. 
State  V.  Robinson,  38  Or.  43,  48  Pac.  357. 
The  Judgment  of  the  court  below  will  be  af- 
firmed.   All  the  Justices  concurring. 


(OO  Kan.  598) 

VICKEHS  et  al.  v.  BUCK  STOVE  &  RANGE 

CO.  et  al. 

(Supreme  Coxut  of  Kansas.    June  10,  1889.) 

FRAUDULENT  CONVEYANCE— KNOWLEDGE  OF 

VENDEE— EQUITY— TRIAL   BY    JURY 

—REVIEW. 

1.  The  insolvency  of  a  vendor  may  be  consid- 
ered, in  connection  with  other  material  facts, 
in  determining  the  good  faith  of  the  parties  to 
a  sale  of  property;  but  it  cannot  be  said,  as  a 
matter  of  law,  that  a  knowledge  of  the  insolvency 
of  the  vendor  alone  ia  sufficient  to  charge  the 
purchaser  with  notice  of  a  fraudulent  intent  on 
the  part  of  the  vendor. 

2.  WTiere  the  facts  in  an  equity  case  are  sub- 
mitted to  the  determination  of  a  jury,  and  the 
case  is  tried  as  though  a  jury  trial  was  a  mat- 
ter of  right,  the  Jury  instructed  as  to  the  law 
of  the  case,  and  their  findings  accepted  by  the 
court,  an  erroneous  instruction  given  to  the  jury, 
indicating  that  the  case  was  tried  upon  an  erro- 
neous theory,  and  that  an  incorrect  rule  was  ap- 
plied in  weighing  the  testimony  and  in  measuring 
the  rights  of  the  parties,  is  sufficient  ground  for 
reversal. 

(Syllabus  by  the  Court) 

Error  from  district  court  Morris  county; 
O.  L.  Moore,  Judge. 

Action  by  Buck  Stove  &  Range  Company 
and  others  against  C.  C.  Tickers  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.     Reversed. 

C.  B.  Graves  and  Allen  &  Allen,  for  plain- 
tiffs hi  error.  E.  S.  Bertram  and  M.  B.  Nich- 
olson, for  defendants  in  error. 

JOHNSTON,  J.  The  creditors  of  W.  L. 
Vlckers  &  Co.  brought  this  action  to  set  aside 
a  conveyance  of  lands  made  by  C.  C.  Vlckers 
and  wife  to  P.  B.  Maxon,  upon  the  alleged 
ground  that  the  conveyance  was  made  to  de- 
fraud the  creditors  of  W.  L.  Vlckers  &  Co. 
This  firm  was  engaged  In  the  hardware  and 
Implement  business  at  Wichita  Falls,  Tex., 
and  was  composed  of  C.  C.  Vickers  and  his 
nephew,  W.  L.  Vlckers.  C.  C.  Vickers  re- 
sided In  Kansas,  where  be  owned  a  large 
farm,  and  also  an  kiterest  in  a  bank  at  Dnu- 
lap,  of  which  he  was  president  He  fur- 
nished the  greater  part  if  not  all,  the  capital 
that  was  Invested  at  Wichita  Falls,  while 
W.  L.  Vlckers  was  the  active  manager  of  the 
business  and  contributed  but  little,  except  ex- 
perience, towards  the  capital  of  the  firm. 
The  business  was  started  in  1891,  and  many 
sales  were  made  upon  credit  so  that  when 
C.  C.  Vickers  went  to  Wichita  Falls,  in  1894, 
the  assets  of  the  firm  consisted  of  a  stock  of 
merchandise  worth  about  $7,000,  and  notes, 
mortgages,  and  accounts  amounting  to  $17,- 
700.  O.  C.  Vlckers  determined  to  caose  out 
the  business,  and  a  sale  of  the  goods  on  hand 
was  made  to  two  of  the  creditors  for  $7,000. 
There  remained  debts  of  the  firm  to  the 
amount  of  $11,000,  and,  to  secure  this  indebt- 
edness, the  notes,  mortgages,  and  accounts 
due  the  firm,  amounting  to  $17,700,  were  as- 
signed and  transferred  to  a  trustee  for  the 
creditors,  who  was  charged  with  the  duty  of 
collecting  the  same  and  applying  it  to  the 
payment  of  such  Indebtedness.    Only  a  small 
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pai-t  of  tbe  notes  and  accounts  bad  been  col- 
lected by  tbe  trustee  when  tbe  testimony  In 
the  case  -was  taken,  and  hence  tbe  creditors 
are  seeking  satisfaction  from  the  property  of 
C.  C.  Vlckers.  About  the  time  that  C.  C. 
Vlckers  closed  out  bis  business  In  Texas,  a 
sale  of  tbe  land  In  controversy  was  made  to 
P.  B.  Moxon,  his  father-in-law.  Tbe  price 
of  the  land  was  fixed  at  $8,500.  It  was  sub- 
ject to  a  mortgage  for  $3,000,  and  Maxon 
agreed  to  assume  the  payment  of  the  mort- 
gage and  to  pay  $5,500  more.  $1,000  was  to 
be  payable  in  10  days,  and  he  executed  two 
notes  for  $2,250  each,  due  In  C  and  12  mouths. 
The  bargain  was  made  by  Mrs.  Vlckers,  and 
It  was  subject  to  the  ratification  of  her  hus- 
band, who  was  then  in  Texas.  He  ratified 
the  sale  and  joined  In  the  execution  of  the 
conreyance. 

The  creditors  contend  that  the  transfer 
was  not  an  honest  one,  but  was  made  to  de- 
feat and  defraud  the  creditors;  that,  while 
the  amount  of  the  notes  and  accounts  of  tbe 
firm  exceeded  Its  indebtedness,  it  was  well 
known  that  a  part  of  them  was  not  good, 
and  that  they  were  not  worth  to  exceed  50 
per  cent,  of  their  face  value;  that  0.  0. 
Vlckers  was  In  Texas  about  three  months, 
and  must  have  known  the  financial  respon- 
sibilities of  the  men  who  owned  the  firm; 
and  it  is  also  claimed  that  Maxon  knew,  or 
should  have  known,  of  Vlckers'  circumstan- 
ces and  fraudulent  purpose;  and,  further, 
that  while  the  negotiations  were  pending  for 
the  sale  of  the  land  he  went  to  Texas,  where 
Vlckers  then  was,  and  had  an  opportunity 
to  lenrn  that  Vickers  was  insolvent,  and  that 
the  sale  was  fraudulent. 

On  the  other  side  it  Is  contended  that  Vlck- 
ers thought  bis  Texas  assets  were  sufllcient 
to  pay  the  Texas  liabilities,  and  that  quite 
a  sum  would  remain;  that  the  sale  was  only 
made  to  meet  an  obligation  to  the  Dunlap 
bank,  which  was  pressing  because  it  was  an 
overdraft  in  a  bank  of  which  be  was  presi- 
dent; that  the  violation  of  law  was  liable 
to  be  exposed  by  a  bank  examiner,  and,  lest 
financial  disgrace  should  result,  be  decided  to 
sell  his  land;  that  Maxon  knew  of  this 
stress,  and  agreed  to  buy  tbe  land  to  relieve 
it  and  tbe  anxiety  of  Mrs.  Vickers,  his  daugh- 
ter, because  of  It;  that  be  had  no  knowledge 
of  any  fraudulent  purpose  of  Vlckers,  nor  of 
any  facts  that  would  upon  diligent  inquiry 
have  disclosed  it;  that  the  information  he 
gained  in  Texas  was  that'  the  Texas  assets 
were  more  than  suflSeient  to  pay  the  liabili- 
ties of  the  firm;  that  Vickers  so  represented, 
and  that  he  in  good  faith  believed  him. 
There  was  some  testimony  tending  to  sustain 
the  various  contentions  of  the  parties,  and 
■the  principal  questions  raised  in  this  review 
arise  upon  the  instructions  given  to  a  Jury 
which  was  impaneled  to  try  the  facts. 

Complaint  Is  made  of  tbe  seventh  and 
eighth  instructions,  to  the  effect  that  actual 
knowledge  by  the  vendee  of  the  fraudulent 
Intent  of  the  vendor  need  not  be  shown  In 


order  to  avoid  the  sale,  but  that  a  knowledge 
of  facts  sufilclent  to  excite  tbe  suspicions  of  a 
prudent  man  and  put  him  uiK>n  inquiry  will 
be  sufficient.  The  principle  embodied  In 
these  instructions  is  fairly  within  the  au- 
thorities, and  has  passed  beyond  the  stage  of 
controversy  into  settled  Judgment.  Phillips 
v.  Reltz,  16  Kan.  401;  Kurtz  v.  Miller,  26 
Kan.  314;  McDonald  v.  Gaunt,  80  Kan.  69(5, 
2  Pac.  871;  GoUober  v.  Marthi,  33  Kan.  252, 
6  Pac.  267;  Morse  v.  Ryland,  58  Kan.  250, 
48  Pac.  957.  The  Instruction  might  have 
been  elaborated  as  to  constructive  knowledge 
of  fraud  by  requiring  a  knowledge  of  facts 
sufi[icient  to  excite  tbe  suspicions  of  an  ordi- 
narily prudent  man.  Maxon  was  only  bound 
to  act  as  a  man  of  ordinary  prudence  would, 
and  could  not  be  required  to  act  up  to  the 
standard  of  a  i>er8on  who  was  particularly 
suspicious  and  cautious  by  nature.  The 
word  "ordinarily"  was  not  used;  but  we 
think  the  Jury  would  infer  from  the  lan- 
guage used  by  the  court  that  the  standard  of 
ordinary  prudence  was  intended.  The  court 
might  have  added  that  every  suspicion  of 
fraud  is  not  to  be  deemed  the  equivalent  of 
notice,  but  that  the  facts  within  the  knowl- 
edge of  the  purchaser  must  be  of  such  a 
nature  as  In  reason  will  put  him  upon  inquiry 
and  excite  tbe  suspicions  of  an  ordinarily 
prudent  person,  and  that  he  is  then  chargea- 
ble with  a  knowledge  of  such  facts  as  would 
have  been  gained  by  a  diligent  Inquiry.  The 
same  Idea  is  expressed  in  Richolson  v.  Free- 
man, 56  Kan.  467,  43  Pac.  772,  where  It  was 
remarked  that  "a  knowledge  of  facts  suffi- 
cient to  put  one  upon  inquiry,  which,  when 
duly  prosecuted,  would  have  disclosed  such 
fraudulent  Intent,  is  equivalent  to  actual 
knowledge  of  the  same."  Our  view,  how- 
ever, is  that  nothing  in  tbe  language  of  ei- 
ther instruction  misled  the  Jury  or  furnishes 
ground  for  reversal. 

A  more  serious  objection  is  made  to  the 
ninth  instruction,  which  reads  as  follows:  "If 
the  Jury  find  from  the  evidence  that  tbe  saldC. 
C.  Vickers  and  wife  made  a  conveyance  of  the 
property  described  In  the  plaintiff's  petition 
to  the  said  P.  B.  Aiaxon  for  the  purpose  of 
hindering,  delaying,  or  defrauding  the  cred- 
itors of  the  said  C.  C.  Vickers,  or  tbe  cred- 
itors of  the  said  W.  L.  Vickers  and  C.  C. 
Vickers,  partners  as  W.  L.  Vlckers  &  Co., 
then  you  are  instructed  that  if  the  said  P.  B. 
Maxon,  before  he  made  the  purchase  of  said 
property,  or  Before  be  paid  tbe  considera- 
tion therefor,  had  knowledge  that  the  said 
firm  of  W.  L.  Vickers  &  Co.  was  insolvent.— 
that  is,  in  failing  circumstances  and  unable 
to  meet  their  obligations  as  they  matured.— 
and  that  the  creditors  of  the  said  C.  C.  Vlck- 
ers were  pressing  their  claims  against  him. 
then  the  said  P.  B.  Maxon  would  be  charge- 
able with  notice  of  fraudulent  intent  of  the 
said  C.  C.  Vickers  and  wife,  and  he  would 
not  be  a  bona  fide  purchaser  of  said  prop-  . 
erty,  and  your  findings  must  be  for  the  plain- 
tiffs, unless  you  shall  further  find  that  the 
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consideration  whlcli  tbe  said  P.  B.  Maxon 
paid  for  said  lands  was  a  good  and  valuable 
consideration,  and  that  the  money  paid  by 
tiim  was  applied  to  the  satisfaction  of  tbe 
debts  of  the  said  creditors  of  W.  !>.  Vickers 
&  Co.,  or  the  debts  of  the  said  C.  C. Vickers." 
In  effect,  this  instruction  holds  that  mere 
knowledge  of  the  vendor's  insolvency  is,  as 
a  matter  of  law,  sufficient  to  charge  a  pur- 
chaser with  notice  of  a  fraudulent  purpose  on 
the  part  of  the  vendor.  It  asserts  the  propo- 
sition that  if  Maxon  knew  that  W.  L.  Tick- 
ers &  Co.  were  in  failing  circumstances  and 
unable  to  meet  their  obligations  as  they  ma- 
tured, and  that  creditors  were  pressing  their 
claims  against  the  firm  when  he  purchased 
the  land,  he  was  chargeable  with  notice  of 
the  fraud  of  Vickers.  The  fact  that  per- 
sons are  unable  to  meet  their  obligations  as 
they  mature  does  not  necessarily  Indicate  dis- 
honesty, or  that  a  sale  made  by  them  at  that 
time  is  necessarily  fraudulent;  and  yet  the 
court  rul6d  that  a  knowledge  of  this  fact 
alone  by  Maxon  made  him  a  participant  in 
the  fraud  of  tbe  vendor,  although  be  may 
have  had  no  knowledge  of  any  facts  or  cir- 
i-umstauces  indicating  Vickers'  intent  to  com- 
mit a  fraud.  Insolvency  and  honesty  are  not 
necessarily  antagonistic.  Many  persons  not 
subject  to  the  charge  of  dishonesty  are  un- 
able to  meet  their  obligations  as  they  mature, 
and  It  Is  not  uncommon  that  such  persons, 
through  the  indulgence  of  their  creditors, 
reach  ultimate  success.  A  present  inability 
to  meet  all  debts  as  they  mature  does  not 
point  so  unerringly  to  a  fraudulent  design 
that  all  persons  who  deal  with  such  debtor 
and  have  a  knowledge  of  the  Inability  must 
infer  that  he  intends  to  commit  a  fraud.  Tbe 
insolvency  of  a  vendor  is  a  circumstance  to 
be  considered  in  determining  whether  fraud 
exists;  but  it  cannot  be  declared,  aa  a  mat- 
ter of  law,  that  insolvency  alone  is  sufficient 
to  establish  fraud.  In  Dodson  v.  Cooper,  50 
Kan.  680,  32  Pac.  370,  it  was  said  that  "in- 
solvency is  an  element  of  proof  entitled  to 
consideration  in  canvassing  badges  of  fraud 
in  order  to  determine  the  honesty  of  the 
transaction.  Proof  of  insolvency  does  not 
necessarily  establish  fraud;  but  a  sale  of  all 
his  property  by  one'  insolvent  is  a  circum- 
stance which.  In  connection  with  others,  may 
be  sufficient  to  awaken  suspicion  and  create 
a  presumption  of  a  fraudulent  design."  The 
supreme  court,  of  Nebraska  has  ruled  that 
"the  Insolvency  of  the  grantor  in  a  deed  of 
conveyance,  although  a  circumstance  which 
may  be  taken,  together  with  other  material 
facts,  to  show  a  fraudulent  design  in  dispos- 
ing of  property,  is  not  of  itself  sufficient  to 
establish  it."  Leffel  v.  Schermerhorn,  13  Neb. 
342,  14  N.  W.  418.  See,  also,  AlbertoU  t. 
Branham,  80  Cal.  631,  22  Pac.  404;  Dalton 
V.  Tlmrston,  15  R.  I.  418,  7  AU.  112;  Bump, 
Fraud.  Conv.  i§  183,  184.  The  exception  at 
the  end  of  the  instruction  as  to  the  payment 
of  consideration  does  not  neuti-alize  the  error 
that  preceded  It,  as  coupled  with  It  is  a  re- 


quirement that  the  purchaser  shall  see  to, 
and  be  responsible  for,  the  application  of  the 
purchase  money  to  the  paymetit  of  the  ven- 
dor's debts.  The  power  to  sell  the  property 
and  to  apply  the  proceeds  among  nis  creditors 
resides  In  the  debtor.  The  fact  that  he  is  in- 
solvent does  not  deprive  him  of  the  right  to 
sell  or  mortgage  his  property  in  order  to  pay 
or  secure  his  debts,  nor  to  prefer  creditors. 
In  such  cases  debts  cannot  be  paid  until  the 
property  is  sold  or  disposed  of;  and,  since  the 
defendant  has  the  imquestioned  right  to  pre- 
fer one  creditor  to  another,  it  is  not  easy  to 
see  how  the  piurchaser  is  to  be  held  to  a 
proper  application  of  the  money  paid.  The 
insolvency  of  the  debtor,  the  facts  pointing 
to  a  fraudulent  design,  the  circumstances 
surrounding  the  transaction,  the  knowledge 
and  means  of  knowledge  of  the  purchaser  of 
the  fraud,  If  any,  of  the  vendor,  may  all  be 
considered  in  determining  the  good  faith  of 
the  purchaser  and  the  validity  of  the  sale;  but 
It  cannot  be  said  that  the  insolvency  of  the 
vendor  alone  is  sufficient  to  charge  the  pur- 
chaser for  a  full  consideration  with  notice  of 
a  fraudulent  intent  on  the  part  of  the  vendor. 
In  view  of  the  claim  of  good  faith  of  Maxon 
in  the  purchase  and  the  testimony  tending  to 
support  it,  the  instruction  was  clearly  and 
materially  incorrect.  It  is  suggested  that  as 
a  jury  trial  could  not  be  had  as  a  matter  of 
right,  and  as  the  findings  of  the  Jury  are  not 
binding  upon  the  court,  the  instruction,  al- 
though erroneous,  is  unimportant  The  facts 
were  submitted  to  the  jury  for  their  deter- 
mination, and  their  findings  were  accepted 
and  adopted  by  the  court  as  its  own,  and  the 
case  was  treated  in  all  respects  as  though  a 
jury  trial  was  a  matter  of  right.  In  such 
case  "the  same  rules  obtain  as  those  which 
govern  cases  triable  to  juries  as  a  matter  of 
right,  unless  the  court  thereafter  dispenses 
with  the  jury  for  the  purpose  of  trying  the 
case  Itself."  Loob  v.  Fenaughty  (Kan.  Sup.) 
55  Pac.  811.  Here  it  appears  that  the  jury 
was  not  dispensed  with,  nor  was  independent 
consideration  given  to  the  facts  by  the  court; 
and,  were  we  to  overlook  the  findings  of  the 
jury,  the  Instruction  shows  that  the  case  was 
tried  upon  an  erroneous  theory,— that  is,  that 
an  incorrect  rule  was  used  by  the  court  in 
weighing  the  testimony  and  in  measuring 
the  rights  of  the  parties.  For  the  error  men- 
tioned, the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  AU  the  jus- 
tices concurring. 


(60  Kan.  690) 
LEAVENWORTH  ELECTRIC  R.  CO.  ▼. 

CUSICK. 
(Supreme  Court  of  Kansas.    June  10.  1809.) 

STREET  RAILWAYS— DEGREE  OF  CARE— INJU- 
RY TO  PASSENGER— ACTS  OP  INTBRMEDDLER 
—NEGLIGENCE  OF  EMPLOY^— OBJECTIONS  TO 
EVIDENCE. 

1.  A  street-railway  company  is  bound  to  the 
hieheRt  possible  onution  and  prudence  in  letting 
oS  its  passengers  at  its  stopping  places,  and  its 
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employes  must  not  merdy  wait  a  reasonable  time 
to  enable  the  passengers  to  alight,  without  look- 
ing to  see  whether  such  has  been  done,  but  they 
must  see  and  know  that  the  passengers  are  safe- 
ly off  before  starting  the  car  in  motion  again. 

2.  When  a  street-railway  car  is  negligently 
started  in  motion  before  a  passenger  endeavor- 
ing to  leave  it  has  safely  alighted  from  it,  and 
while  it  is  80  in  motion  the  passenger  is  seized 
with  an  attack  of  dizziness,  which  prevents  him 
from  holding  on,  and,  in  consequence,  he  falls 
off,  and  is  injured,  the  company  is  liable. 

3.  A  street-railway  company  is  not  responsible 
for  injuries  resulting  from  the  act  of  an  inter- 
meddler  in  the  running  of  its  cars,  which  its  em- 
ployes could  not  foresee  and  guard  against;  but 
when  such  act  of  intermeddling  consists  in  giving 
the  signal  to  start  the  car  in  motion,  and  the  con- 
ductor in  charge,  without  seeing  and  knowing 
that  a  passenger  has  safely  alighted  before  the 
car  started,  does  not  stop  it  as  soon  as  can  be, 
but  allows  it  to  continue  in  motion  in  obedience 
to  the  unauthorized  signal,  he  will  be  held  to  have 
ratified  and  adopted  the  act  of  the  intermeddler, 
end  the  company  will  be  liable  for  the  consequent 
Injury  as  caused  by  an  act  of  Its  employe's  neg- 
ligence. 

4.  If,  by  cnstom  among  street-railway  em- 
ployes, known  and  assented  to  by  the  company, 
those  who  are  on  duty  are  in  the  habit  of  calling 
for  and  receiving  assistance  from  those  who  are 
not  at  the  time  on  duty,  and  an  employ^  off  duty, 
thus  called  upon,  undertakes  to  render  the  assist- 
ance asked,  he  will  be  regarded  as  in  the  employ 
of  the  company  for  such  service;  and,  if  he  neg- 
ligently abandons  the  work  before  completing  it, 
whereby  injuries  to  a  passenger  occur,  the  com- 
pany will  be  liable. 

5.  If,  however,  such  custom  does  not  exist,  or, 
existing,  is  not  known  and  assented  to  by  the 
company,  but  an  employ^  on  duty  deputes  the 
one  oS  duty  to  assist  him,  and  he  undertakes  to 
do  so,  but  negligently  fails  to  fully  perform  it, 
whereby  injury  to  a  passenger  occurs,  the  com- 
pany is  likewise  liable,  because  of  the  negligent 
abandonment  of  duty  by  the  employe  directly 
chargeable  with  its  performance.' 

6.  W^en  additional  bodily  injuries  and  dam- 
ages resulting  therefrom  were  not  alleged  in  the 
plainticrs  petition,  but  evidence  of  them  was  re- 
ceived npon  the  trial  without  objection  by  the 
defendant,  and  upon  which  evidence  the  defend- 
ant cross-examined  the  witnesses  giving  it,  an 
objection  to  it  cannot  be  made  for  the  first  time 
by  a  request  to  instruct  the  jury  to  disregard  it 
in  making  up  their  verdict 

(Syllabus  by  the  Court.) 

Elrror  from  district  court,  Leavenworth 
county;  Louis  A.  Mjers,  Judge. 

Action  by  Bridget  A.  Cuslck  against  the 
Leavenworth  Electric  Railroad  Company. 
Judgment  for  x>iaiutiil.  Defendant  brings  er- 
ror.   Affirmed. 

John  H.  Atwood  and  W.  W.  Hooper,  for 
plaintiff  In  error.  Fenlon  &  Fenlon  and  B. 
F.  Endres,  for  defendant  In  error. 


DOSTER,  0.  J.  This  was  an  action 
brought  by  Bridget  A.  Cusick,  the  defendant 
in  error,  as  plaintiff,  against  the  Leavenworth 
Electric  Railroad  Company,  the  plaintiff  In 
error,  as  defendant,  to  recover  damages  for 
Injuries  negligently  inflicted  upon  her  as  a 
passenger  on  one  of  the  defendant's  cars. 
The  case  is  brought  to  us  upon  the  evidence, 
under  a  claim  that  such,  evidence  fails  to 
show  negligence  upon  the  part  of  the  com- 
pany, and  does  show  negligence  upon  the  part 
of  he  defendant  In  error.    The  claim  of  neg- 


ligence made  In  the  petition  was  that,  while 
the  plaintiff  was  descending  the  steps  of  the 
car  for  the  purpose  of  leaving  it,  the  con- 
ductor negligently,  and  without  notice  to  her, 
signaled  the  motorman  of  the  car  to  go  ahead, 
which  signal  was  obeyed,  the  car  started,  and 
the  plaintiff.  In  consequence,  thrown  from  the 
car  steps  to  the  street  The  evidence  show- 
ed that  plaintiff  and  her  child  were  passen- 
gers on  a  south-bound  car  on  Third  street,  in 
the  city  of  Leavenworth.  She  told  the  con- 
ductor—one Flora— to  let  her  off  at  Pl&e 
street  As  the  car  approached  Pine  street  it 
was  quite  full  of  passengers.  The  conductor 
desired  to  occupy  bis  time  in  collecting  fares, 
and,  in  order  to  enable  himself  to  do  so,  ask- 
ed one  Buckley  to  stop  the  car  at  Pine  street, 
and  let  the  plaintiff  and  her  child  off.  This 
Mr.  Buckley  promised  to  do.  Buckley  was  a 
conductor  on  another  car  belonging  to  the 
company,  and  at  the  time  in  question  was  off 
duty,  riding  on  Conductor  Flora's  car.  It 
was  the  habit  among  the  conductors  to  as- 
sist one  another  in  such  cases.  Conductor 
Flora  testified:  "Q.  But  as  far  as  the  man- 
agement of  that  car  was  concerned,  he  (Buck- 
ley) was  a  stranger,  wasn't  he?  A.  Com- 
paratively so.  But  still  it  bad  been  done  on 
numerous  occasions.  One  conductor  would 
help  another  one  out."  Whether  the  company 
was  aware  of  these  frequent  and  friendly 
transferences  of  duty  between  Its  conductors, 
and  assented  to  them,  was  not  shown  by  the 
testimony.  Buckley  gave  the  signal  to  stop 
for  Pine  street,  and  left  the  car  at  that  point 
In  advance  of  the  plaintiff  and  her  child,  with- 
out giving  the  starting  signal.  The  plaintiff's 
child  descended  in  safety  from  the  car  steps 
to  the  street,  and  the  plaintiff  herself  went  as 
for  as  the  platform  steps,  when  some  unau- 
thorized and  unknovm  person  gave  the  start- 
ing signal  to  the  motorman.  He  obeyed  it 
The  car  started  with  the  plaintiff  on  the 
steps.  She  grew  dizzy,  ber  head  swam,  she 
could  not  hold  on  to  the  platform  railings, 
and  because  thereof,  as  she  testified,  fell  to 
the  street,  sustaining  the  injuries  for  which 
she  sued.  The  car  had  gone  a  quarter  of  a 
block— perhaps  more— from  the  point  of  start- 
ing when  the  plaintiff  fell.  Conductor  Flora 
supposed  that  Buckley  had  given  the  starting 
signal,  and  supposed  that  the  plaintiff  had 
gotten  safely  off.  "Very  soon  after  the  car 
started,  he  went  out  upon  the  rear  platform, 
and,  finding  her  apparently  about  to  leave 
the  moving  car,  directed  ber  to  wait  for  him 
to  stop  it.  There  is  conflict  in  the  testimony 
as  to  whether  •  she  Jumped  off  or  fell  off. 
However,  the  Jury  -having  found  in  her  favor 
upon  this  point,  we  are  concluded  by  the  find- 
ing. 

Two  claims  of  error  arising  upon  the  facts 
thus  far  stated  are  made.  One  is  that  the 
plalntiiT's  fall,  according  to  her  own  testi- 
mony, was  not  caused  by  the  premature 
starting  of  the  car,  but  was  caused  by  the  at- 
tack of  dizziness  which  overcame  her,  and 
prevented  her  from  holding  on  to  the  plat- 
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form  railings.  It  la  argued  that  the  plaintiff  | 
In  error  cannot  be  held  responsible  for  the 
consequences  of  sadden  attacks  of  rertigo,  or 
other  like  aliments,  which  disable  people  from 
maintaluiug  their  balance  on  its  cars.  As  a 
reply  to  this,  it  is  sufHcient  to  say  that  it  is 
fairly  inferable  from  plaintiff's  testimony,  al- 
though not  stated  by  her  in  direct  terms,  that 
the  cause  of  her  dizziness  and  inability  to 
hold  on  to  the  car  -was  Its  premature  and  sud- 
den starting;  but  beyond  this,  and  as  a  propo- 
sition of  law,  it  is  undeniably  true  that.  If  the 
car  was  negligently  started,  the  company  is 
liable  for  such  Injuries  as  resulted  from  its 
negligence  concurring  with  plaintiff's  physic- 
al ailments  or  disabllltes.  To  be  subject  to 
vertigo  is  not  a  fault  To  be  seized  with  an 
attach  of  it  at  a  time  when  the  defendant 
was  performing  a  negligent  act  towards  the 
plaintiff  was  not  contributory  negligence  in 
the  plaintiff.  Street-railway  companies  must 
have  a  care  for  the  physically  diseased  and 
infirm.  They  must  know  that  some  of  such 
onforlmuttes  are,  perhaps,  among  their  pas- 
sengers, and  they  are  therefore  bound,  like 
other  railroad  companies,  to  the  observance 
of  the  highest  possible  diligence  to  protect  the 
lives  and  insure  the  safety  of  such  passengers. 
Railway  Co.  v.  Carey,  56  Ind.  396.  We  do 
not  mean  to  say  that  street-railway  compa- 
nies must  know  of  the  latent  Infirmities  of 
their  passengers,  and  regulate  their  own  con- 
duct and  that  of  their  employes  accordingly, 
but  we  mean  to  say  that  general  rules,  which 
will  Insure  the  safety  of  the  possibly  diseased 
and  infirm  as  well  as  the  healthy,  alert,  and 
active  among  their  passengers,  should  be  ob- 
served, because  they  must  know  that  their 
passenger  customers  belong  to  all  classes. 
Among  these  rules  is  the  obligation  to  see 
that  passengers  have  alighted  in  safety  from 
the  car  before  starting  again.  It  is  well  ex- 
pressed In  Anderson  v.  Railroad  Co.,  12  Ind. 
App.  104,  38  N.  E.  1109:  "There  is  a  marked 
difference  between  the  duties  the  law  im- 
poses upon  those  who  operate  street  railways 
and  those  who  operate  ordinary  steam  rail- 
ways. The  latter  usually  run  upon  schedule 
time,  and  have  fixed  places  for  receiving  and 
discharging  passengers.  There  is  a  higher 
degree  of  care  imposed  upon  street  railways 
than  upon  ordinary  steam  railways.  When 
their  cars  stop  for  passengers  to  alight,  it  is 
the  duty  of  their  servants  to  stop  long  enough 
for  the  passengers  to  alight,  and  to  see  that 
the  car  does  not  start  again  while  any  one 
is  attempting  to  alight,  or  exposed  to  danger. 
Stopping  a  reasonable  time  is  not  sufficient, 
but  It  is  the  duty  of  the  conductor,  or  those  in 
charge,  to  see  and  know  that  no  passenger 
Is  in  the  act  of  alighting,  or  In  a  dangerous 
position,  before  putting  the  car  in  motion 
again."  Of  course,  what  is  meant  by  the 
rule  that  stopping  a  reasonable  time  Is  not 
sufficient  Is  that,  assuming,  without  looking, 
that  because  a  res-ouabie  time  has  elapsed, 
the  passenger  has  safely  alighted.  Is  not  suf- 
ficient diligence.    Had  the  plnlutiff  be^u  selz 


ed  with  dizziness  while  the  car  was  standing 
waiting  for  her  to  alight,  and  she  had  in  con- 
sequence fallen  and  been  Injured,  no  blame 
could  attach  to  the  company;  but  falling,  as 
she  did,  from  dizziness  occurring  while  the 
car  was  negligently  in  motion,  whether  the 
dizziness  was  a  consequence  of  its  motion  or 
otherwise,  the  company  is  liable  for  the  re- 
sulting injuries. 

Another  claim  of  plaintiff  in  error  arising 
upon  the  facts  hereinbefore  stated  is  that  the 
premature  starting  of  the  car  was  the  act 
of  the  unauthorized  person  who  rang  the  beU 
and  gave  the  starting  signal,  and  not  the  act 
of  the  company.  The  claim  is  that  it  was  the 
duty  of  the  motorman  to  obey  the  stQirting. 
signal;  that  he  could  not  know  that  it  had 
not  been 'given  by  the  conductor,  but  was 
bound  to  assume  that  it  bad  been  given  by 
him;  that  the  conductor  did  not  know  that 
the  signal  had  been  given  by  an  intermeddler, 
but  was  at  liberty  to  assume  that  it  had  been 
given  by  Buckley,  who  bad  promised  to  stop 
the  car,  and  let  the  plaintiff  off.  A  sufficient 
answer  to  this  is  that  it  does  not  appear  that 
Buckley  promised  to  do  more  than  let  the 
plaintiff  off  at  Pine  street.  This,  of  course, 
implied  the  obligation  to  give  the  stopping 
signal,  but  it  cannot  be  said  to  Imply  the 
obligation  to  give  the  starting  signal;  that 
Is,  It  cannot,  as  matter  of  law,  be  said  to 
Imply  the  obligation.  If,  therefore,  Buckley's 
obligation  to  give  the  starting  signal  could 
not  be  Implied  from  the  agreement  to  stop 
the  ear  and  let  the  plaintiff  off,  the  act  of  the 
Intermeddler  who  did  give  it,  being  known  to 
Conductor  Flora,  and  not  repudiated  by  him, 
must  be  regarded  as  assented  to  and  adopted 
by  him.  So  adopted  by  him.  It  became  his 
act,— his  negligent  act  We  do  not  deny  the 
legal  doctrine  advanced  by  counsel  for  plain- 
tiff in  error,  which  is  that  a  railroad  compa- 
ny cannot  be  held  responsible  for  lnji]rles  to 
a  passenger  resulting  from  the  act  of  an  In- 
termeddler which  it  could  not  foresee  and 
guard  against  but  the  facts  of  this  case  do 
not  permit  of  its  application.  We  will,  how- 
ever, for  the  purpose  of  meeting  all  phases  of 
the  contention  of  counsel  for  plaintiff  In  er- 
ror, assume  that  Buckley's  r~reement  to  let 
the  plaintiff  off  implied  an  uoligatlon  upon 
his  part  to  give  the  starting  as  well  as  the 
stopping  signal.  He  did  not  do  it,  but,  after 
stopping  the  car,  got  off  himself,  and  left 
the  remainder  of  his  duty  unfulfilled.  Whose 
fault  was  this?  If  the  custom  among  con- 
ductors to  assist  one  another  in  exigencies 
such  as  the  one  under  consideration,  as  tes- 
tified to  by  Conductor  Flora,  was  known  to 
the  company,  and  assented  to  by  it,  or  not 
dissented  from,  Buckley  then  became,  by  vir- 
tue of  that  authorized  custom,  the  company's 
servant  for  the  purpose  of  starting  the  car 
again  as  well  as  stopping  it.  In  other  words, 
for  the  performance  of  that  particular  duty 
he  became  the  company's  agent  to  see  that 
the  plaintiff  was  safely  off  the  car  before  It 
started   up,   and   the  neglect  of  that  duty, 
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leaving  the  plaintiff  exposed  to  the  premature 
starting  of  the  car  through  the  act  of  an  In- 
termeddler,  was  the  negligence  of  one  of  the 
company's  employes.  If,  on  the  other  hand, 
the  custom  among  the  company's  conductors 
to  lend  one  another  assistance  In  such  cases, 
as  testified  to  by  Conductor  Flora,  was  un- 
known to  the  company,  and  therefore  unau- 
thorized by  It,  or  if  no  such  custom  existed, 
Condui-tor  Flora  was  himself  guilty  of  negli- 
gence in  abandoning  the  duty  of  bis  position, 
or  in  deputing  its  performance  to  another, 
and  for  such  abandonment  of  duty  by  him 
the  company  is  as  much  responsible  as  for 
the  abandonment  of  the  same  duty  by  the 
man  Buckley.  There  is  no  escape  from  these 
conclusions.  They  are  Irrefutable.  If  Flora 
rightly  deputed  the  performance  of  his  duties 
to  Buckley,— that  is,  rightly  as  to  the  compa- 
ny,—and  Buckley  negligently  omitted  to  per- 
form them,  the  company  is  liable.  If  Flora 
had  no  right  to  turn  the  performance  of  his 
duties  over  to  Buckley,  but  nevertheless  did 
so,  be  must  be  held  to  have  negligently  aban- 
doned them,  in  which  event  the  company  is 
equally  liable.  If  the  authority  of  adjudged 
cases  be  necessary  to  enforce  these  manifest- 
ly sound  propositions,  it  can  be  found  in  Ha- 
luptzok  V.  Railway  Co.,  55  Minn.  440,  57  N. 
W.  144,  and  Booth  v.  Mister,  7  Car.  &  P.  66. 

Some  of  the  plalntitTs  testimony  was  in 
proof  of  an  injury  and  resulting  damage 
which  had  not  been  alleged  in  the  petition, 
and  it  is  sought  to  apply  thereto  the  rule  de- 
clared in  Railroad  Co.  v.  Willey,  57  Kan.  764, 
48  Pac.  25.  However,  an  examination  of  the 
record  of  the  introduction  of  this  testimony 
shows  that  plaintiff  in  error  made  no  objec- 
tion to  Its  reception.  It  was  allowed  to  go 
to  the  Jury  as  offered,  and  upon  it  the  plain- 
tiff in  error  availed  himself  of  the  "privilege 
of  cross-examination.  No  objection  was  made 
to  it  except  by  way  of  request  for  an  instruc- 
tion to  the  Jury  forbidding  them  to  allow  dam- 
ages for  the  injuries  proved  but  not  pleaded. 
This  was  too  late.  Johnson  v.  Mathews,  5 
Kan.  118. 

Some  minor  claims  of  error  raising  ques- 
tions of  variance  between  the  pleadings  and 
proof  are  made.  They  are,  however,  quite 
technical,  and  unsubstantial,  and  lacking  in 
merit.  The  Judgment  of  the  court  below  Is 
affirmed.    All  the  Justices  concurring. 


(60  Kan.  672) 

BBVITXE  et  al.  v.  DUBACII  et  ai.  (two  cases.) 

(Supreme  Court  of  Kansas.    June  10,  1899.) 

BLBCTION   BY  WIDOW— WHAT  CONSTITUTES— 
LEOITI M  AC  Y— E  VI DENCB— TRANSAC- 
TIONS WITH   DECEDENT. 

1.  Although  the  statute  provides  for  a  formal 
election  by  the  widow  whether  fihe  will  take  un- 
der tlie  will  of  her  deceased  husljand,  in  lieu  of 
the  share  which  the  law  rIvos  her,  an  election 
may  be  made  by  (ictR  in  pais;  nnil  hence  the  rec- 
ord is  not  the  only  proof  of  such  eieetioD. 

2.  The  proof  of  an  implied  election  must  be 
clear  and  satisfactory;  but  a  dclii)ernte  and  in- 
telligent choice  is  deemed  to  he  as  binding  as 
though  it  were  fomiaily  made. 


3.  If,  after  ascertaining  her  rights  and  learn- 
ing what  she  would  take  under  the  will  a»  well 
as  by  the  law,  she  deliberately  proceeds  as 
though  an  election  had  Ijeen  made,  accepts  the 
benelits  of  the  will,  and  actually  takes  under  it, 
she  will  be  concluded,  and  will  not  be  heard  to 
say  that  no  election  has  been  made. 

4.  A  question  having  arisen  as  to  who  was  the 
father  of  a  child,  through  whom  the  mother 
claimed,  proof  tending  to  show  general  and  no- 
torious recognition  of  the  child  as  his  own  by  him 
was  competent  to  establish  the  rule  of  inherit- 
ance. 

5.  A  party  to  an  action  may  testify  in  respect 
to  transactions  or  communications  had  by  him 
with  a  deceased  person,  where  the  adverse  party 
is  not  the  executor,  administrator,  heir  at  law, 
next  of  kin,  Burviviug  partner,  or  assignee  of 
such  deceased  person,  and  where  the  title  to  the 
cause  of  action  was  not  acquired  immediately 
from  him. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Donlplian  county; 
R.  M.  Emery,  Judge. 

Actions  by  Albert  O.  Dubach  and  others 
against  M.  C.  Revtlle  and  others  and  by  Emil 
G.  Dubach  against  M.  C.  Reville  and  others. 
Judgments  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 

M.  C.  Reville,  Waggener,  Horton  &  Orr, 
and  D.  H.  Martin,  for  plaintiffs  in  error. 
Ryan,  Davis  &  Rceder  and  J.  J.  Baker,  for  de- 
fendants in  error. 

JOHNSTON,  J.  Each  of  the  above-entiUed 
causes  involves  the  title  to  80  acres  of  land 
in  Doniphan  county,  and  both  of  the  tracts 
together  constituted  the  farm  of  Thomas  Wil- 
liams, who  had  an  unquestioned  title  to  the 
same  on  April  6,  1870.  At.  tba,t  time  he  made 
a  will  by  which  he  gave  to  his  wife,  Sarah  A. 
Williams,  a  life  estate  in  all  of  his  land,  and 
provided  that  at  her  death  it  should  go  to  his 
two  sons,  William  B.  Williams  and  Thomas 
G.  Williams,  and  be  divided  equally  between 
them.  On  April  12,  1870,  he  died,  leaving  the 
wife  and  two  sons  above  mentioned  as  his 
only  heirs.  On  August  12,  1870,  which  was 
about  a  month  after  William  B.  Williams  be- 
came of  age,  the  will  was  admitted  to  pro- 
bate, and  It  is  claimed  on  one  side,  but  denied 
on  the  other,  that  the  widow  expressly  elect- 
ed to  take  under  the  will,  and  also  that  her 
conduct  in  respect  to  the  land  was  equivalent 
to  an  election,  and  estopped  her  to  deny  that 
she  elected  to  take  under  the  will.  It  is 
claimed,  but  disputed,  that  on  March  5,  1871, 
Wlliaro  B.  Williams  married  Emma  Mu<«e, 
then  known  as  Emma  Stotts,  and,  whatever 
the  fact  may  be  in  respect  to  them,  it  appears 
that  they  lived  together  as  husl>and  and  wife 
until  his  death,  on  September  9,  1873.  On 
October  6,  1872,  a  child  was  bora  to  them, 
named  Ella  Williams,  and  she  died  in  less 
than  a  year  after  her  father's  death,  leaving 
her  mother  Emma,  as  her  only  heir.  On  Oc- 
tober 0,  1876,  Thomas  G.  Wiiliaras.  the  re- 
maining son  of  Thomas  Williams,  deceased, 
died  Intestate,  tmmarried,  and  without  issue, 
and  no  administration  was  ever  had  upon  his 
estate.  Some  time  after  the  death  of  her  hus- 
band, Sarah  A.  Williams  married  David  Lee, 
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and  on  August  19,  1880,  they  together  ex- 
ecuted a  deed  purporting  to  convey  the  land 
In  controversy  to  the  Dubachs,  who  have 
since  held  possession  of  the  same.  Since  the 
death  of  William  B.  Williams,  Emma  has  in- 
termarried with  W.  W.  Muae,  and  she  claims 
a  one-half  interest  In  the  property  in  contro- 
versy as  the  wife  of  William  B.  Williams  and 
as  the  only  heir  of  her  daughter,  Ella  Wil- 
liams. M.  C.  ReviUe  entered  into  a  contract 
with  Emma  Muse  under  which  he  daimed  an 
equity  in  the  property,  depending  upon  the 
successful  termination  of  this  proceeding. 
The  Dubachs  insist  that  Emma  Muse  was  not 
the  wife  01  William  B.  Williams,  and  that  the 
child  Ella  Williams  was  not  entitled  to  in- 
herit as  his  daughter;  that,  as  the  widow  of 
Thomas  Williams,  Sarah  A.  Lee  Inherited  an 
undivided  one^half  of  the  land,  and  as  the 
mother  of  the  sons  she  Inherited  the  remain- 
ing undivided  one-half  of  the  land,  giving  her 
the  entire  estate,  and  that  her  conveyance  of 
the  land  to  the  Dubachs  was  complete  and 
effectual.  The  trial  resulted  In  favor  of  the 
Dubachs,  and  the  tftles  claimed  by  them 
were  quieted  as  against  the  claims  of  the  op- 
jKising  parties.  One  of  the  important  ques- 
tions before  the  trial  court  was  whether  or 
not  the  widow  elected  to  take  under  the  will. 
No  record  of  such  an  election  was  found  In 
the  probate  court,  and  the  contention  of  the 
Dubachs  is  that  the  record  of  that  court  is 
the  only  evidence  by  which  an  election  can 
be  established.  This  view  was  sustained  by 
the  trial  court,  and  much  of  the  testimony  of- 
fered tending  to  show  an  election  in  fact  was 
excluded.  In  this  there  was  error.  It  seems 
to  be  well  settled  that  an  election  may  be 
made  by  acts  In  pais,  and  if  the  acts  are  plain 
and  unequivocal,  and  done  with  full  knowl- 
edge of  the  widow's  rights  and  of  the  condi- 
tion of  the  estate,  it  is  as  binding  as  though 
it  were  formally  made.  If  she  makes  a  de- 
liberate and  Intelligent  choice  under  the  will, 
and  thereafter  proceeds  as  though  an  elec- 
tion were  made,  she  Is  estopped  from  claim- 
ing under  the  statute.  So,  it  has  been  held 
"an  election  by  a  widow  to  take  under  her 
husband's  will,  in  lieu  of  a  dower  at  law, 
may  be  evidenced  by  matter  in  pais  as  well  as 
of  record;  but  it  must  be  shown  that  she 
had  requisite  knowledge  of  the  value  and 
character  of  her  husband's  estate,  and  that 
her  Intention  was  consistent  with  such 
choice."  Bradfords  v.  Kents,  43  Pa.  St.  474. 
In  Thompson  v.  Hoop,  6  Ohio  St.  480,  a 
question  somewhat  similar  to  the  one  we  are 
considering  was  involved.  There  was  a  de- 
vise of  real  estate  to  a  widow  for  life,  and 
the  remainder  In  fee  to  a  son.  The  widow 
failed  to  formally  make  an  election  to  take 
under  the  will,  as  the  statute  prescribes,  but 
actually  and  in  fact  took  under  the  will,  and 
had  the  use  and  occupancy  of  the  land  de- 
vised for  a  series  of  years,  and  it  was  held 
that  she  was  estopped  to  deny  her  election 
to  take  under  the  will.  Stilley  v.  Folger,  14 
Ohio,  CIO,  is  cited  as  an  authority  to  show 


that  the  only  mode  of  proving  an  election  is 
by  the  record,  unless  the  record  Is  lost  or  de- 
stroyed. This  statement  of  the  law  is  disap- 
proved by  the  supreme  court  of  that  state  in 
subsequent  decisions.  In  Milllkln  v.  Welli- 
ver,  37  Ohio  St.  460,  it  is  said  that  the  deci- 
sion in  Stilley  v.  Folger,  supra,  seems  at  vari- 
ance with  Thompson  v.  Hoop,  supra,  and 
numerous  other  cases  where  an  estoppel  in 
pais  was  proven  and  held  effectual.  Although 
the  question  has  not  been  directly  adjudicat- 
ed in  this  court,  Sill  v.  SUl,  31  Kan.  248,  1 
Pac.  556,  and  James  v.  Dunstan,  38  Kan. 
280,  16  Pac.  459,  recognize  the  doctrine  of 
implied  election,  and  that  the  widow  may 
thereby  be  estopped  from  claiming  in  opposi- 
tion to  such  election.  See,  also,  Craig's  Heirs 
V.  Walthall.  14  Grat.  518;  Chace  v.  Gregg 
(Tex.  Civ.  App.)  31  S.  W.  76;  Ninmions  v. 
Westfall,  33  Ohio  St.  213;  Rawley  v.  Sanns 
(Ind.  Sup.)  40  K.  E.  674;  In  re  Smith's  Es- 
tate (Cal.)  38  Pac.  930;  Burroughs  v.  De 
Gouts,  70  Cal.  361,  11  Pac.  734;  Reed  v.  Dlck- 
erman,  12  Pick.  146;  Watson  v.  Watson,  128 
Mass.  152;  Clay  v.  Hart,  7  Dana,  1;  6  Am. 
&  Bng.  Enc.  Law,  254;  1  Pom.  Eq.  Jur.  §§ 
514,  515.  Our  own  cases,  as  well  as  the  other 
cited  authorities,  require  that  the  proof  to 
sustain  an  implied  election  shall  be  dear  and 
satisfactory.  The  acts  and  declarations  re- 
lied upon  must  be  unequivocal,  and  must 
clearly  evince  an  intention  to  elect  and  take 
under  the  will,  and  the  choice  must  be  made 
by  the  widow  with  the  full  knowledge  of  her 
rights  and  of  the  status  of  the  estate.  If, 
after  she  has  ascertained  her  rights,  and 
what  she  would  acquire  under  the  law,  as 
well  as  by  the  will,  she  deliberately  proceeds 
as  though  an  election  had  been  made,  accepts 
the  benefits  of  the  will,  and  actually  taken 
under  it,  she  will  be  concluded,  and  will  not 
be  heard  to  say  that  no  election  has  been 
made.  In  the  present  case  the  widow  filed  a 
written  petition  in  the  probate  court,  asking 
that  the  will  be  admitted  to  probate,  and  that 
such  other  proceedings  might  be  had  thereon 
as  would  establish  and  make  valid  the  will  In 
law.  It  is  claimed  that  at  the  same  time  and 
accompanying  this  act  statements  were  made 
by  her  of  a  positive  and  unmistakable  charac- 
ter, showing  an  intention  to  elect  and  the 
fact  of  an  election.  This  testimony  strongly 
tended  to  show  an  election  by  the  widow,  and 
its  exclusion  was  etror.  Proof  that  she  occu- 
pied and  used  the  entire  farm,  and  received 
the  rents  and  profits  therefrom. -was  material 
to  the  case,  and  should  have  been  received. 
We  cannot  determine  at  this  time  how  much 
proof  will  be  required  to  show  an  election, 
nor  that  the  testimony  offered  and  excluded 
would  have  been  sufficient  for  that  purpose. 
Parties  claiming  an  election  are  entitled  to 
produce  such  competent  proof  as  they  may 
have  to  sustain  an  election,  and  the  court  or 
Jury  trying  the  case  can  then  determine,  un- 
der the  rules  of  law,  whether  the  facts  are 
sufflcient  to  constitute  an  election. 
Testimony   was   offered   tending    to   show 
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that,  after  the  child  Ella  was  born,  her  fa- 
ther, William  B.  WlUlams,  generally  and  no- 
toriously recognized  her  as  his  child.  A  ques- 
tion having  arisen  whether  WlUlam  B.  Wil- 
liams and  Emma  were  legally  married,  and 
as  Emma  inherits  from  her  child,  Ella,  who 
would  in  turn  Inherit  from  the  father,  the 
testimony  was  competent,  and  should  have 
been  received.  Even  if  William  B.  and  Emma 
were  never  legally  married,  and  if  E^la  was 
his  illegitimate  child,  the  testimony  e.xcluded 
was  material,  because,  under  the  statute,  ille- 
gitimate children  inherit  from  the  mother 
and  the  mother  from  the  children,  and  they 
also  inherit  from  the  father  whenever  they 
have  been  recognized  by  bim  as  his  children; 
but  such  recognition  must  have  been  general 
and  notorious,  or  else  In  writing.  Gen.  St 
1897,  c  109,  §{  21,  22.  The  testimony  of 
RevlUe  In  respect  to  communications  made 
to  him  by  William  B.  Williams  was  ruled  out 
and  the  ruling  is.  Justified  under  section  322 
of  the  Civil  Code.  While  RevlUe  was  a  party 
to  the  action,  the  adverse  party  was  not  the 
executor,  administrator,  heir  at  law,  next  of 
kin,  surviving  partner,  or  assignee  of  William 
B.  Williams,  nor  was  title  to  the  cause  of  ac- 
tion acquired  immediately  from  him;  and 
hence  the  testimony  does  not  fall  within  the 
Inhibition  of  the  statute.  Similar  objections 
to  the  testimony  of  Emma  Muse  should  have 
been  overruled.  This- disposes  of  the  mate- 
rial questions  In  the  case,  and  for  the  errors 
mentioned  the  Judgments  in  the  two  cases 
will  be  reversed,  and  the  causes  remanded 
for  new  trials.    All  the  Justices  concurring. 


(60  Kan.  630) 

KANSAS   MILL   OWNERS'   ft  MANUFAC- 
TURERS' MUX.  FIRE  INS.  CO.  v.  CEN- 
TRAL NAT.  BANK  OP  ELLSWORTH  et 
al. 
(Sapreme  Court  of  Kansas.     Jane  10,  1809.) 

BVIDBNCB— STATEMENTS  AT  FORMBR  TRIAL- 
HARMLESS    ERROR— ACTION    ON   IN- 
SURANCE   POLICY. 

1.  Plaintiff  read  from  stenographer's  notes  of 
the  evidence  on  a  former  trial  what  the  agent 
of  defendant  bad  testified  to  concerning  bis  prior 
acts  and  statements  in  dealing  with  persons  from 
whom  he  received  an  application  for  insurance. 
The  evidence  was  objected  to  for  the  reason  that 
the  statements  were  not  part  of  the  res  gestae, 
having  been  made  long  after  the  transaction  to 
which  they  related,  and  hence  not  binding  on 
the  principal.  The  objection  being  overruled, 
defendant  aslced  leave  of  the  court,  and  was  per- 
mitted, to  read  ail  of  the  testimony  of  the  wit- 
ness at  said  former  trial,  as  cross-examination. 
After  piaintiif  had  rested  its  case,  defendant  put 
the  witness  ui>on  the  stand,  and  he  was  fully  ex- 
amined by  Iwth  parties.  ffcW  that  if  any  error 
was  committed  in  the  admission  of  said  state- 
ments of  the  agent  the  same  was  cured  by  sub- 
sequent action  of  the  defendant. 

2.  Said  agent,  in  receiving  a  written  applica- 
tion for  fire  insurance  on  a  mill,  required  the 
applicant  to  answer  this  question:  "Do  you 
agree  to  Iceep  a  watchman  on  the  premises  at  all 
times  when  not  in  operation?"  The  answer 
was  written  down  by  the  agent  and  tliere  was 
evidence  that  the  insured  instructed  him  to  write 
"No"  after  the  question.    The  answer  was  writ- 


ten "Tea."  Had,  that  the  court  did  not  err  In 
refusing  to  instruct  the  jury  that  no  recovery 
could  be  bad  on  the  policy  if  the  insured,  at  tb« 
time  he  signed  the  application,  or  after  he  receiv- 
ed the  policy,  might,  by  the  exercise  of  orUinaty 
care  and  prudence,  have  linown  the  oonteuca  of 
the  same. 
(Syllabus  by  the  Court) 

Error  from  district  court,  EUsworth  county; 
R.  F.  Thompson,  Judge. 

Action  by  the  Central  National  Bank  of  Ells- 
worth and  others  against  the  Kansas  Mill  Own- 
ers' &  Manufacturers'  Mutual  Fire  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Affirmed. 

W.  W.  Nevlson,  for  plaintiff  In  raror.  Ita 
E.  Lloyd,  for  defendants  in  error. 

SMITH,  J.  L.  H.  Westerman  and  Henry 
Rammelsberg  were  the  owners  of  a  gristmill  In 
Ellsworth,  Kan.  They  insured  the  same  with 
the  plaintiff  In  error  for  the  sum  of  $5,000  on 
the  27th  aay  of  Noveml)er,  1889,  for  five  years. 
The  application  for  the  policy  was  made  by 
said  firm,  and  there  was  no  agreement  con- 
tained in  It  to  keep  a  watchman  on  the  prem- 
ises when  the  mill  was  not  la  operation. 
About  the  16th  day  of  June,  1890,  Westerman 
sold  his  Interest  in  the  milling  property  to  his 
partner,  Rammelsberg,  and  made  a  written  as- 
signment of  his  Interest  in  said  policy  of  Insur- 
ance to  the  latter.  This  assignment  was  ap- 
proved by  the  Insurance  company.  The  com- 
pany, however,  required  Rammelsberg  to  make 
a  new  application.  It  Is  claimed  by  the  com- 
pany that  Rammelsberg  agreed  In  this  that  he 
would  keep  a  watchman  on  the  premises  at  all 
times  when  the  mill  was  not  in  operation. 
Rammelsberg  insisted  that  the  application  waa 
made  to  one  Atkinson,  agent  of  the  company, 
at  Ellsworth,  and  that  he  (Rammelsberg)  sign- 
ed it  at  that  place;  that  he  made  no  agreement 
to  keep  a  watchman  on  the  premises,  and  that 
he  did  not  know  that  the  application  contained 
any  agreement  to  that  effect;  and  that  he 
positively  refused  to  agree  to  keep  a  watch- 
man. The  property  Insured  was  burned  on 
the  12th  day  of  April,  1S93,  at  11:30  p.  m.. 
after  the  mill  had  ceased  operation,  and  had 
been  shut  down  from  about  5  o'clock  in  the 
afternoon.  There  was  no  watchman  on  the 
premises.  All  rights  of  Rammelsberg  In  the 
policy  came  to  the  defendant  In  error  by  as- 
signment On  the  trial  the  evidence  was  con- 
fined to  the  question  whether  there  was  an 
agreement  upon  the  part  of  the  Insured  to 
keep  a  watchman  on  the  premises  at  all  tlmw 
when  the  mill  was  uot  running.  There  was 
a  verdict  and  Judgment  for  the  plaintiff  be- 
low. 

But  two  questions  are  argued  In  the  brief 
of  the  insurance  company,— error  In  the  ad- 
mission of  the  declarations  of  Robert  Atkin- 
son, Its  general  manager,  and  error  of  the 
court  In  refusing  and  giving  certain  instruc- 
tions to  the  Jury. 

The  plaintiff  below  was  permitted  to  read 
extracts  from  the  testimony  of  Robert  At- 
kinsoUi  the  secretary  and  general  manager  at 
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the  company,  given  on  Its  bebaU  at  a  former 
trial  of  the  case,  regarding  what  was  said 
and  done  by  him  and  the  insured  at  the  time 
the  second  application  for  insurance  was 
made.  This  testimony  was  read  from  a  case- 
made  prepared  for  this  court,  but  no  objection 
was  made  upon  that  ground.  In  fact,  It  was 
admitted  that  the  case  contained  the  evl-' 
dence  of  the  witness  as  given  at  the  previous 
trial.  The  objection  urged  In  the  court  be- 
low and  hero  is  that  this  testimony  amount- 
ed to  nothing  more  than  proof  of  statements 
concerning  a  transaction  made  by  the  agent, 
Atkinson,  long  after  the  application  for  in- 
surance had  been  made  to  him;  that  such 
statements  contained  In  his  former  testimony 
were  not  part  of  the  res  gestee,  were  hearsay, 
and  not  evidence  against  the  company.  The 
evidence  was  read  at  the  last  trial,  in  June, 
1888,  from  testimony  of  Atlclnson  given  at  a 
former  trial,  in  May,  1894.  It  will  be  un- 
necessary to  discuss  the  objections  to  compe- 
tency directed  against  the  admission  of  this 
testimony.  The  error,  if  one  was  commit- 
ted. Is  not,  in  our  Judgment,  sufficiently  se- 
rious and  material  to  Justify  a  reversal  of  the 
cause,  in  view  of  the  subsequent  action  of 
the  plaintur  In  error  on  the  trial  In  the  court 
below.  After  the  plaintiff  below  had  read 
such  portions  of  the  testimony  of  Atl^lnson 
at  a  former  trial  as  it  desired,  over  the  objec- 
tions of  the  insurance  company,  the  latter 
then  asked  leave  of  the  court  (which  was 
granted)  to  read  all  of  the  testimony  of  the 
witness  given  at  the  previous  trial,  by  way 
of  cross-examination.  Thereon  all  of  his  for- 
mer testimony,  both  in  direct  and  cross  exam- 
ination (of  which  plalntlfT  below  bad  read  a 
part),  was  read  to  the  Jury  by  the  defendant, 
the  insurance  company.  Iliereafter,  when 
the  plalntlfT  below  had  rested  its  case,  the 
witness  Atka  ou  was  sworn,  placed  upon  the 
stand  in  person  by  defendant,  and  examined 
and  cross-examined  at  great  length.  He  ful- 
ly detailed  his  connection  with  the  applica- 
tion for  insurance,  and  went  into  all  the  facts 
and  circumstances  regarding  that  clause  in 
the  application  relating  to  the  keeping  of  a 
watchman.  If  there  was  any  error  In  the  ad- 
mission of  the  statements  made  by  Atkinson 
at  the  former  trial,  we  do  not  think  the  same 
could  have  prejudiced  the  insurance  company. 
On  both  occasions  Atkinson  was  a  witness  in 
Its  behalf,  and  on  the  last  trial  his  testimony 
was  twice  presented  to  the  Jury,  thus  giving 
the  company  the  benefit  of  whatever  empha- 
sis might  follow  repetition.  The  plalntlft  In 
error  was  certainly  not  prejudiced  by  the  ac- 
tion of  the  court.  If  error  was  committed 
in  getting  before  the  Jury  statements  of  the 
witness  which  might  be  prejudicial  to  the  in- 
surance company,  the  error  was  fully  neu- 
tralized by  a  reading  of  all  the  testimony 
given  at  the  same  tlm6,  and  the  further  ex- 
amination of  the  witness  fully  and  exhaust- 
ively on  the  matters  In  issue. 

On  the  second  question:     Roth  Rammels- 
berg  and  Westerman  testified  that  Atkinson 


told  them  that  the  second  application,  which 
was  signed  in  Ellsworth  when  Atkinson  was 
there,  contained  the  same  provision  as  the 
first.  In  which  no  watchman  was  required. 
This  testimony  was  contradicted  by  .Atkin- 
son, however,  who  testified  that  he  went  to 
Ellsworth  on  August  S,  1890,  saw  Itammels- 
berg  about  the  application,  and  told  blm  that 
he  would  Insist  upon  the  contract  providing 
for  a  watchman,  which  Rammelsberg,  after 
some  objections,  finally  agreed  to;  that  he 
then  went  to  Ottawa,  the  headquarters  of  the 
company,  and  on  August  12th  sent  a  copy  of 
the  application  to  Rammelsberg,  containing 
an  agreement  to  keep  a  watchman,  which 
the  latter  signed  and  sent  back;  that  about 
three  days  thereafter  he  sent  back  the  policy, 
with  application  attached,  to  Rammelsberg. 
Plaintiff  In  error  complains  of  the  trial  court 
because  of  Its  refusal  to  give  to  the  Jury 
certain  instructions  tendered,  which  are  to 
the  effect  that  If  Rammelsberg,  at  the  time 
he  signed  the  application  for  Insurance,  knew, 
or  might  by  the  exercise  of  ordinary  care 
and  prudence  have  known,  that  said  applica- 
tion contained  an  agreement  to  keep  a  watch- 
man on  the  premises  when  the  mill  was  not 
In  operation,  or  afterwards  received  a  copy 
of  said  policy  with  the  application,  and  knew, 
or  might  have  known  by  the  exercise  of 
ordinary  care  and  prudence,  that  said  ap- 
plication contained  an  agreement  to  keep  a 
watchman,  and  made  no  objection  thereto, 
and  made  no  offer  to  return  said  policy  to  the 
Insurance  company  but  retained  the  same, 
then  he  was  bound  to  keep  a  watchman  when 
the  mill  was  not  running,  and  if  a  fire  orig- 
inated at  that  time,  and  no  watchman  was 
kept,  there  could  be  no  recovery.  One  of  the 
Instructions  refused  is  as  follows:  "(4)  If 
Rammelsberg,  before  and  at  the  time  he  sign- 
ed said  application,  could  have  read  said  ap- 
plication, and  if  It  was  a  fact  that  the  wit- 
ness Atkinson  told  Rammelsberg  that  the  xp- 
pllcation  was  the  same  as  the  old  one,  yet 
that  would  not  excuse  him  from  reading  said 
application,  or  having  it  read  to  him.  He  was 
bound  to  use  all  reasonable  care  to  learn  the 
contents  of  the  paper  he  was  to  sign."  The 
court  below  Instructed  the  Jury  as  follows: 
"(8)  If,  at  the  time  the  new  application  was 
presented  to  Rammelsberg  for  his  signature, 
he  could  read,  and  he  neglected  to  read  said 
application,  he  Is  bound  by  the  conditions 
contained  In  said  application,  unless  the  de- 
fendant used  some  device  or  did  some  act 
which  would  have  caused  a  man  of  ordinary 
prudence  to  refrain  from  reading  said  appli- 
cation." We  think  the  instruction  given  cov- 
ered the  law  of  the  case,  and  that  the  court 
was  right  in  refusing  to  instruct  as  requested. 
If  the  insured  relied  on  the  statement  of  the 
company's  agent  to  the  effect  that  the  new 
policy  issued  to  him  did  not  require  the  keep- 
ing of  a  watchman,  which  requirement  was 
not  made'  in  the  former  policy,  and  he  signed 
the  application  written  by  the  agent  which 
was  made  part  of  fbe  policy,  then  we  think 
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the  insured  had  the  right  to  rely  upon  the 
agent's  statements,  and  his  failure  to  read 
the  application  and  to  verify  the  written 
words  would  not  be  an  act  of  omission 
amounting  to  negligence.  In  the  case  of  In- 
surance Co.  V.  Pearce,  39  Kan.  396,  18  Pac. 
291,  the  question  here  was  Involved.  The 
court  says:  "The  defendant  claims  that 
plaintlfT  was  responsible  for  such  statements, 
because  he  signed  the  application  after  he 
had  an  opportunity  to  read  and  examine  it, 
and,  having  thus  entered  Into  an  agreement, 
he  should  not  be  permitted  to  say  that  he 
did  not  sign  it  with  full  knowledge  of  Us  con- 
tents. When  the  application  was  taken, 
Beals  [the  agent]  handed  It  to  plaintiff,  who 
said:  'You  read  It.  I  haven't  my  glasses 
with  me;'  and  then  Beals  read  a  part  of  it, 
but  not  the  answers  that  were  false.  The 
first  time  plaintiff  knew  they  were  in  the  ap- 
plication, he  learned  It  from  another  agent 
of  the  defendant,  who  came  to  adjust  the 
loss.  The  plain  tlfF  evidently  trusted  to  Beals 
to  fill  out  the  application  truthfully.  He  was 
<aot  dishonest,  did  not  misrepresent,  and  did 
not  intend  to  deceive.  The  only  thing  he  was 
guilty  of  was  that  he  did  not  read  the  an- 
swers that  he  gave  to  Beals  to  transcribe. 
The  dishonesty  was  all  on  the  part  of  the 
agent  of  the  defendant.  •  •  •  It  Is  in- 
sisted that  under  such  circumstances  the  as- 
sured should  be  bound  by  his  written  applica- 
tion, unless  there  was  some  crafty  device  or 
stratagem  resorted  to  to  prevent  him  from 
reading  the  application  which  he  signed. 
This  Is  the  ordinary  rule  in  signing  a  written 
contract-  or  stipulation;  but,  after  the  pay- 
ment of  the  premium,  we  are  unwilling  to  ap- 
ply It  to  its  fidl  extent  to  the  system  of  mak- 
ing applications  which  is  now  almost  unl- 
vor.«nlly  adopted  by  insurance  companies  to 
obtain  business.  Its  practical  application 
would  work  injustice  to  the  Insured."  See, 
also,  Sullivan  v.  Insurance  Co.,  34  Kan.  170, 
8  Pac.  112.  In  Temmink  v.  Insurance  Co..  72 
Mich.  388,  40  X.  W.  409,  which  was  an  action 
upon  a  policy  of  insurance,  the  agent  took 
down  answers  of  the  applicant  for  Insurance, 
but  fraudulently  changed  the  same.  The 
court  said:  "If  the  document  was  not  truly 
Interpreted  to  her,  or  if.  as  the  Jury  must 
have  found.  It  was  falsely  represented,  at 
least  by  implication.  It  would  be  going  too  far 
to  hold  her  [the  Insured]  estopped  by  what 
she  was  in  no  fault  for  relying  on.  By  the 
testimony  of  all  parties,  the  agent  assumed 
the  whole  preparation  of  the  paper,  and  she 
had  a  right  to  suppose  he  did  it  honestly.  It 
is  not  her  fault  If  he  did  not  act  honsstly." 
In  the  case  at  bar  the  agent  was  bound  to 
write  the  answers  to  the  questions  in  the 
application  as  dictated  by  the  insured,  and 
the  latter  was  not  called  upon  to  assume  that 
a  fraud  was  being  practiced  upon  him:  nor 
-•an  he  be  charge<l  with  negligence  in  bellev- 
cng  that  the  agent  was  acting  in  good  faith. 
.\lthough  Ranimelsberg  might  have  received 
from  the  insurance  company  the  policy  with 


the  written  application  attached  thereto,  yet 
he  bad  a  right  to  assume  that  the  answers 
made  by  him  were  correctly  written,  and  can- 
not be  chargeable  with  negligence  by  his  fail- 
ure to  be  suspicious,  or  for  lack  of  confidence 
In  the  good  faith  of  the  agent  in  carrying  out 
his  directions.  Savings  Inst.  v.  Burdick,  87 
X.  X.  40;  Andrews  v.  Gillespie,  47  N.  Y.  487; 
Botsford  v.  McLean,  45  Barb.  478;  Hale  v. 
Phllbrlck,  42  Iowa,  81.  If  the  agent  of  the 
insurance  company  was  guilty  of  a  positive 
fraud,  negligence  by  which  the  party  Injured 
exposed  himself  tO'  the  wrong  or  fraud  will 
not  bar  relief.  Speed  v.  RoUlngsworth,  54 
Kan.  436,  38  Pac.  496,  and  cases  cited.  It 
was  said  in  the  former  opinion,  "It  [the  ap- 
plication for  the  policy]  is  the  instrument 
solely  of  the  insured,  in  the  sense  that  its 
execution  Is  solely  his  act.''  The  agent,  how- 
ever, acted  as  an  amanuensis  for  Rammels- 
berg  In  writing  down  answers  to  the  ques- 
tions In  the  application;  and  the  latter  had 
the  right  to  presume  that  his  statements 
would  be  set  down  as  they  were  made,  and 
was  not  negligent  in  failing  to  read  them 
over.  "A  man  who,  by  misrepresentation  or 
concealment  has  misled  another,  cannot  be 
heard  to  say  that  he  might  have  known  the 
truth  by  proper  inquiry,  but  must,  in  order 
to  be  able  to  rely  on  the  defense  that  he 
knew  the  representations  to  be  untrue,  be 
able  to  establish  the  fact  upon  Incontestable 
evidence,  and  beyond  the  possibility  of  a 
doubt."  Kerr,  Fraud  &  M.  p.  79.  In  1  Blge- 
low.  Fraud,  p.  525,  the  rule  is  thus  stated: 
"Indeed,  the  courts  would  turn  a  deaf  ear  to 
a  man  who  sought  to  get  rid  of  a  contract 
solely  on  the  ground  that  its  terms  were  not 
what  he  supposed  them  to  be.  But  courts 
would  not  refuse  to  listen— on  the  contrary, 
they  would  give  relief— where  a  plaintiff 
charged  fraud  upon  the  defendant  In  reading 
the  contract  to  him,  or  In  stating  Its  nature 
or  terms,  and  also  in  leaving  out  terms  agreed 
on,  or  in  Inserting  terms  not  agreed  on.  This 
would  obviously  be  true  of  cases  In  which 
the  complaining  party  could  not  read,  or  could 
read  only  with  difficulty,  or  in  which  a  print- 
ed document  was  concerned,  containing  much 
fine  print  But  the  rule  is  not  confined  to 
such  cases.  On  the  contrary.  It  is  very  gen- 
eral." The  Jury  must  have  found  that  Ram- 
melsberg  never  read  the  application  after  the 
answers  were  affixed  to  the  questions;  oth- 
erwise, the  verdict  would  have  been  in  favor 
of  the  Insurance  company.  On  this  question 
the  controversy  centered.  We  do  not  under- 
stand that  the  court  said  or  intimated  to  the 
Jury  that  if  the  policy  was  received  back  from 
.\tkinson  by  Rammelsberg,  and  the  latter  had 
read  the  provisions  of  the  application  before 
the  fire,  the  plaintiff  could  recover.  There 
was  nothing  but  conjecture  upon  which  to 
base  a  conclusion  that  Kammelsberg  read  the 
application  after  the  time  when  Atkinson 
snid  hi>  sent  the  some  to  him  from  Ottawa. 
The  judgment  will  be  affirmed.  All  the  Jus- 
tices concurring. 
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(60  Kan.  672} 

CARNEY  T.  NEELET,  Mayor. 
(Supreme  Court  of  Kansas.    June  10,  1899.) 

STATUTES— RE-ENACTMENT— EFFECT  —  ELEC- 
TION   CONTESTS— VALIDITY    OF    ORDI- 
NANCH:— MANDAMUS  TO  MAYOR. 

1.  The  re-enactment  of  a  statute  authorizing 
the  passage  of  an  ordinance  providing  for  the 
determination  of  an  election  contest  does  not 
abrogate  such  an  ordinance  passed  in  pursuance 
of  the  earlier  statute. 

2.  The  provisions  of  an  ordinance  providing  for 
deciding  such  contests  examined,  and  held  not 
to  be  so  repugnant  to  the  Australian  ballot  law 
and  other  provisions  governing  elections  as  to 
effect  an  implied  repeal  of  the  ordinance. 

3.  It  is  the  duty  of  the  mayor,  as  presiding  of- 
ficer of  the  city  council,  sitting  as  a  contest 
court,  to  administer  oaths  to  witnesses  whose 
testimony  is  desired  in  the  contest,  and  to  sub- 
mit to  the  decision  of  the  court  motions  made 
by  members  thereof  pertaining  to  the  contest; 
and,  if  be  refuses,  mandamus  is  a  proper  remedy 
to  compel  the  performance  of  such  duties. 

(Syllabus  by  the  Court.) 

Application  by  W.  W.  Carney  for  a  writ  of 
mandamus  to  Shaw  F.  Neeley,  mayor  of  the 
city  of  Leavenworth.    Writ  allowed. 

W.  A  Porter  and  Dawes,  Harkness  &  Wul- 
fekuhler,  for  plaintiff.  Kelso  &  Van  Tuyl, 
for  defendant. 


JOHNSTON,  J.  On  a  canvass  of  the  votes 
cast  at  the  recent  election  of  officers  In  the 
dty  of  Leavenworth,  George  W.  Kierstead 
was  declared  to  be  elected  to  the  office  of 
councilman.  W.  W.  C!arney,  who  was  an  op- 
posing candidate  for  the  same  office,  insti- 
tuted a  contest  before  the  city  council  In 
pursuance  of  a  city  ordinance  purporting  to 
authorize  a  contest.  The  city  council  met  at 
an  appointed  time  to  consider  the  contest,  the 
mayor,  Shaw  P.  Neeley,  presiding,  and,  after 
the  contest  court  was  organized,  motions  for 
the  adoption  of  rules  governing  the  contest 
were  made,  but  the  mayor  refused  to  sub- 
mit suoh  motions,  or  to  submit  appeals  taken 
from  his  decisions  refusing  to  submit.  He  also 
refused  to  administer  an  oath  to  the  city  clerk, 
who  had  charge  of  the  ballots  proposed  to  be 
counted,  and  whom  the  contestor  desired  to 
'i&ye  sworn  as  a  witness.  In  order  that  the  bal- 
lots might  be  Identified.  This  proceeding  was 
then  brought  to  compel  the  mayor,  as  the  pre- 
siding officer  of  the  contest  court,  to  submit 
such  motions,  administer  oaths  to  witnesses, 
and  otherwise  proceed  with  the  contest  In  an 
orderly  way,  and  In  accordance  with  law  and 
the  rules  established  for  that  purpose.  Sev- 
eral reasons  are  suggested  for  the  action  of 
the  mayor,  but  the  one  mainly  relied  on  by 
his  counsel  is  that  there  Is  no  ordinance  of 
the  city  of  Leavenworth  providing  for  a 
contest,  or  any  authority  In  the  city  council 
to  determine  the  rights  of  contesting  parties 
to  city  offices.  The  ordinance,  the  existence 
and  validity  of  which  are  assailed,  was  pass- 
ed In  1862,  and,  so  far  as  It  Is  pertinent  to 
this  controversy,  provides: 

"Sec.  20.  If  any  person  desire  to  contest 
the  election  of  any  persju  appearing  by  said 


returns  to  have  been  elected  to  any  office, 
such  person  shall  state  in  writing  to  the  city 
council,  at  said  meeting,  the  grounds  of  said 
contest,  and  the  city  council  shall  flz  a 
time  and  place  at  which  they  will  hear  and 
determine  said  contest. 

"Sec.  21.  The  person  making  such  contest 
shall,  within  twenty-four  hours  after  filing 
with  the  city  council  a  notice  of  said  con- 
test, serve  the  person  whose  election  be  con- 
tests a  similar  notice  of  the  grounds  of  said 
contest,  with  the  time  and  place  at  which 
the  city  council  will  hear  and  determine  the 
same. 

"Sec.  22.  At  the  time  and  place  fixed  by  the 
city  council  they  shall  hear  and  determine 
said  contest,  as  In  their  Judgment  shall  ap- 
pear Just  and  lawful,  and  the  decision  ren- 
dered by  the  city  council  shall  be  final  and 
conclusive." 

When  the  ordinance  was  passed,  a  statute 
was  In  fores  substantially  In  the  same  form 
as  It  ezlsta  now,  authorizing  the  city  coun- 
cil to  provide  by  ordinance  for  the  election 
of  city  officers,  and  for  deciding  contested 
elections.  Comp.  Laws  1802,  p.  388,  c.  46,  5  14; 
Gen.  St  1880,  par.  555.  It  Is  contended  that 
the  provisions  of  the  ordinance  quoted  are 
not  in  force,  but  were  repealed  or  nullified  by 
the  enactment  of  the  Australian  ballot  law. 
There  Is  no  claim  that  the  ordinance  was  ex- 
pressly repealed,  but  simply  that  subsequent 
statutory  provisions  are  so  Inconsistent  with 
it  as  to  effect  an  implied  repeal.  The  legis- 
lature may,  by  statute,  repeal  or  annul  a  city 
ordinance,  but  repeals  by  Implication  are  nev- 
er favored,  and  "the  right  to  pass  ordinan- 
ces, given  to  a  municipal  corporation  by  its 
charter,  will  not  be  adjudged  to  be  taken 
away  by  subsequent  legislation,  unless  it  is 
wholly  Impossible  to  reconcile  the  state  right 
with  that  conferred  by  the  charter."  17  Am. 
&'Eng.  Enc.  I^aw,  240.  See,  also.  In  re  Hall's 
Application,  10  Neb.  537,  7  N.  W.  287;  Trus- 
tees of  Brie  Academy  v.  City  of  Erie,  31  Pa. 
St  515;  Waring  v.  Mayor,  etc.,  24  Ala.  701.  One 
contention  Is  that  the  act  of  1862,  under 
which  the  ordinance  providing  for  contests 
was  passed,  had  been  superseded,  and  that 
the  repeal  of  that  act  necessarily  aAnuls  the 
ordinance.  It  is  true  that  there  have  been 
revisions  of  the  statutes  relating  to  cities,  but 
In  these  the  provision  In  question  has  been- 
re-enacted  substantially  in  the  same  language, 
and  In  this  way  it  has  been  continued  unin- 
terruptedly In  force.  Such  re-enactment  al- 
though one  statute  was  substituted  for  an- 
other, did  not  abrogate  the  ordinance  au- 
thorized by  the  statute,  for  the  reason  that 
the  statutory  authority  for  the  ordinance  was 
never  withdrawn.  Such  cases  are  likened  to 
the  adoption  of  a  new  constitution,  with  re- 
spect to  which  It  has  been  held  that  the  laws 
passed  under  the  old  constitution,  and  which 
are  In  harmony  with  the  provisions  of  the 
new,  remain  In  force  the  same  as  though  no 
new  constitution  had  been  adopted.  Cass  v. 
Dillon,  2  Ohio  St  607;   Chamberlain  v.  City 
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of  Evansvllle,  77  Ind.  542;  DUl.  Mun.  Corp. 
i!  52,  53. 

It  Is  said  that  some  features  of  the  ordi- 
nance are  repugnant  to  the  Australian  ballot 
law  and  other  provisions  of  statute,  resulting 
In"  an  Implied  repeal  of  the  former.  The  sub- 
sequent legislation  to  which  attention  Is  call- 
ed relates  mainly  to  the  qualification  of  vot- 
ers, and  to  certain  steps  preceding  the  elec- 
tion, but  It  is  In  no  sense  repugnant  to  the 
holding  of  a  contest  to  determine  the  rights 
of  parties  after  the  election  has  been  held. 
Only  a  clear  repugnancy  between  such  pro- 
visions would  operate  as  an  Implied  repeal, 
and  we  are  unable  to  discover  any  such  con- 
flict as  would  require  an  overthrow  of  the 
ordinance.  The  mayor  Is  the  presiding  officer 
of  the  cotmdl,  with  authority  to  administer 
oaths  pertaining  to  all  matters  wherein  an 
oath  Is  required.  Gen.  St.  1897,  c.  03,  $  1. 
The  mayor  assumed  the  right  to  preside  over 
the  council  when  sitting  as  a  contest  court,  as 
we  think  he  had  a  right  to  do,  and  It  was 
his  duty  to  administer  oaths  when  witnesses 
were  offered  for  that  purpose. 

There  Is  a  further  contention  that  this  is 
a  contest  of  the  right  to  an  ofllce,  and  that 
mandamus  is  inapplicable  and  unauthorized, 
but  that  quo  warranto  is  the  ordinary  and 
proper  remedy  in  such  cases.  This  proceed- 
ing Is  not  brought  to  determine  the  right  to 
an  office,  but  to  compel  an  officer  to  perform 
the  duties  devolving  upon  bim  In  a  contest 
for  an  office  In  another  tribunal,— a  contest 
authorized  by  statute.  It  Is  an  appropriate, 
and  in  fact  the  only  effective,  remedy  open  to 
the  plabitlff. 

Some  other  objections  of  an  unimportant 
character  are  made;  and  we  find  nothing  sub- 
stantial in  them,  or  In  any  of  the  defenses 
set  up  by  the  defendant  The  motion  to  dis- 
miss Is  without  merit  It  is  the  duty  of  the 
mayor,  as  the  presiding  officer  of  the  council, 
to  administer  oaths  to  witnesses  when  re- 
quired, submit  motions  made  by  members  of 
the  council,  and  otherwise  perform  the  du- 
ties devolving  upon  him  as  the  presiding 
officer  of  the  contest  court.  In  an  orderly  way, 
according  to  the  requirements  of  the  statute 
and  the  rules  prescribed  by  the  council.  The 
peremptory  writ  will  issue,  commanding  the 
defendant  to  call  a  meeting  of  the  council  at 
some  time  before  the  1st  day  of  July,  1899, 
and,  when  the  contest  court  Is  reconvened,  to 
proceed  with  the  performance  of  the  dtitles 
named  In  the  alternative  writ  and  hereby  re- 
quired.   All  the  justices  concurring. 


(SO  Kan.  649) 
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(Supreme  Court  of  Kansas.    June  10,  1809.) 

ATTORNEY— REVOCATION     OP     LICENSE— EVI- 
DENCE—CRIMINAL  OFFENSES. 

1.  Section  16,  c.  90,  Gen.  St.  1897,  provides 
that  upon  the  trial  of  an  accusation  against  an 
attorney  at  law.  made  to  secure  an  order  revolc- 
ing  his  license  to  practice,  the  evidence  upon  the 
hearing  shall  be     reduced  to  writing,  filed,  and 


preserved";  and  section  18  provides  that  an  ap- 
peal from  an  order  of  revocation  shall  be  made 
upon  "the  original  papers,  together  with  a  tran- 
script of  the  docliet  entries."  Hdd,  that  a  copy 
of  the  stenographer's  notes  taken  upon  the  trial, 
not  iucoi-porated  in  a  bill  of  exceptions  or  case- 
made,  settled  and  allowed  by  the  judge,  is  not  an 
"original  paper,"  and  errors  claimed  to  be  shown 
by  sncb  notes  of  evidence  cannot  be  considered 
by  this  court. 

2.  In  re  Pleharty  (Kan.  Sup.)  53  Pac.  129,  ex- 
plained and  followed. 

3.  In  tlie  trial  of  an  accusation  against  an 
attorney  at  law  made  to  secure  an  order  revoking 
his  license  to  practice,  which  accusation  chai-ges 
offenses  committed  by  him  in  hia  professional 
character  as  an  attorney,  and  which  likewise 
constitute  offenses  against  the  criminal  laws,  a 
previons  conviction,  upon  indictment  or  informa- 
tion, is  not  necessary  to  give  the  court  jurisdic- 
tion to  hear  the  accusation  and  revoke  the  license; 
nor  does  the  fact  that  the  acts  charged  against 
the  accused  were  committed  by  him  in  his  capaci- 
ty as  county  attorney  exempt  him  from  trial  upon 
the  accusation,  nor  is  he  entitled  upon  such  trial 
to  a  hearing  by  a  jury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Saline  county; 
R.  F.  Thompson,  Judge. 

William  A.  Norrla  appeals  from  an  orda 
revoking  his  license  as  practicing  attorney. 
Affirmed. 

R.  A.  Lovitt  E.  W.  Blair,  John  D.  Mil- 
liken,  and  T.  F.  Garver,  for  William  A.  Noi^ 
rls.  Thomas  L.  Bond,  R.  A.  Burch,  and  Z. 
C.  Millikln,  for  the  prosecuting  ccanmlttee. 

DOSTBR,  C.  J.  This  Is  an  appeal  by  WU- 
llam  A.  Norrls  from  an  order  of  the  district 
court  of  Saline  county  revoking  his  license  to 
practice  as  an  attorney  and  counselor  at  law, 
and  removing  him  from  the  said  office  of  at- 
torney and  counselor.  Upon  written  repre- 
sentations that  Norrls  had  been  guilty  of  a 
willful  violation  of  his  duties  as  an  attorney 
and  counselor,  signed  by  a  number  of  citi- 
zens, the  court  appointed  a  committee  of 
members  of  the  bar  of  Saline  county  to  In- 
vestigate his  conduct,  and  report  the  result  of 
such  Investigation,  and  to  prepare  and  file 
charges  against  him,  If  the  result  of  their 
investigation  should  warrant  An  Investiga- 
tion was  made  by  the  committee,  and  a  re- 
port filed  by  It  Accompanying  the  report 
the  committee  filed  a  formal  accusation 
against  the  attorney,  cbarging  him  In  one 
count  with  having,  in  his  capacity  as  county 
attorney  of  Saline  county  and  attorney  for 
the  state  of  Kansas,  demanded  and  received 
a  certain  fee  or  reward  for  the  institution  and 
prosecution  of  a  criminal  action  before  a 
justice  of  the  peace;  and  in  two  other  counts 
with  having,  as  such  county  attorney  and  at- 
torney for  the  state  of  Kansas,  demanded 
and  received  fees  or  rewards  for  the  dismis- 
sal of  certain  criminal  prosecutions  for  the 
violation  of  the  prohibitory  liquor  law;  and  In 
a  fourth  count '  with  having  dictated  and 
caused  to  be  written  and  falsely  prepared  a 
paper  purporting  to  be  a  copy  of  a  summons 
Issued  out  of  the  district  court  in  a  certiln 
civil  action  In  which  he  was  employed  as  the 
plaintiff's  attorney,  the  original  of  which  sum- 
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moiis  bad  not  been  Issued  out  of  such  court 
under  the  hand  and  seal  of  the  clerk,  and 
with  having  caused  such  paper  to  be  served 
by  an  officer  as  a  copy  of  valid  process. 
Service  of  this  accusation,  together  with  a 
rule  to  plead  thereto,  was  made  upon  Nor- 
ris.  Upon  the  rule  day  he  appeared,  and  fil- 
ed a  motion  for  a  change  of  venue,  which  was 
overruled,  and  after  it  a  motion  for  a  con- 
tinuance, which  was  also  overruled.  He  then 
filed  a  demurrer  to  the  accusation,  whicli  was 
likewise  overruled,  and  following  it  filed  an 
answer,  consisting  In  part  of  a  denial  of  the 
charges  made,  and  in  part  of  allegations  of 
matter  explanatory  of  his  conduct  in  respect 
to  the  charges,  and  also.  In  a  further  particu- 
lar, of  matter  in  the  nature  of  a  plea  of  for- 
mer trial  and  acquittal  of  one  of  the  charges. 
To  the  new  matter  contained  in  the  answer 
a  general  dental  was  filed.  The  accused 
thereupon  demanded  a  jury  for  the  trial  of 
the  case.  This  demand  was  refused.  Prop- 
er exertions  to  all  these  adverse  rulings  were 
made.  ▲  trial  was  then  had  to  the  court  re- 
snltlng  in  the  order  of  revocation  and  removal 
before  mentioned.  Motions  for  new  trial  and 
In  arrest  of  Judgment  were  made  and  over- 
ruled, and  exceptions  preserved. 

The  case  comes  to  us  upon  a  record  made 
up  of  the  originals  of  all  the  papers  filed  In 
the  case,  together  with  a  translation  or  copy 
of  the  stenographer's  notes  of  testimony  up- 
on the  bearing  of  the  motions  for  change  of 
venue  and  continuance,  and  upon  the  bearing 
of  the  trial  proper.  None  of  the  testimony 
has  been  brought  to  us,  either  in  the  form  of 
a  case-made  or  a  bill  of  exceptions.  The  va- 
rious papers  composing  the  record  are  named 
and  described  by  the  clerk  of  the  district 
court,  and  are  certified  by  him  to  be  "the  orig- 
inal papers  In  a  certain  action  pending  in 
this  court  entitled  'In  the  Matter  of  William 
A.  Norrls,  an  Attorney  at  Law,'  and  all  the 
original  papers  therein,  as  the  same  appear 
on  file  In  my  office,  •  •  •  and  are  all  the 
Informations,  accusations,  pleadings,  mo- 
tions, orders,  evidence.  Judgments,  and  pro- 
ceedings, of  whatsoever  kind  or  nature,  had 
therein."  Among  the  papers  thus  listed  by 
the  clerk  and  certified  by  him  as  "original 
papers"  is  the  stenographer's  transcript  of 
testimony.  It  is  scheduled  and  named  by  him 
"Evidence  Taken  on  Trial." 

We  are  asked  to  review  the  evidence,  with 
a  view  to  determine  its  sufficiency  to  prove 
the  accusations  made,  and  to  sustain  the  judg- 
ment of  disbarment  pronounced,  and  also  to 
determine  from  it  whether  the  court  erred  or 
abused  its  discretion  in  refusing  to  grant  the 
change  of  venue  and  the  motion  for  con- 
tinuance. Whether  the  determination  of  any 
of  these  matters  involves  the  consideration 
of  questions  of  disputed  fact  is  Immaterial,  in 
the  view  we  have  of  the  disposition  to  be 
made  of  the  case.  If  our  attention  is  merely 
challenged  to  controverted  matters  pf  fact, 
we  would  not  be  at  liberty,  under  the  often 
enunciated  rule,  to  enter  upon  their  exam- 
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Ination.  If,  however,  such  is  not  the  case; 
if  the  evidence  was  not  conflicting;  and  if 
upon  It  no  questions,  other  than  those  of 
law,  arise,— we  are  equally  powerless  to  give 
consideration  to  It,  for  the  reason  that  the 
appellant  has  not  brought  It  to  us  In  the  prop- 
er form  for  review.  The  statute  in  relation 
'  to  the  disbarment  of  attorneys,  and  trials  and 
appeals  in  such  cases  as  this.  Is  chapter  90, 
Gen.  St  1897.  Sections  16  and  18  read  as 
follows: 

"Sec.  16.  To  the  accusation  he  [the  attor- 
ney] may  plead  or  demur,  and  the  issues 
Joined  thereon  shall  In  all  cases  be  tried  by 
the  court,  all  the  evidence  being  reduced  to 
writing,  filed  and  preserved." 

"Sec.  18.  In  case  of  a  removal  or  suspen- 
sion being  ordered  by  the  district  court  an  ap- 
peal therefrom  lies  to  the  supreme  court  and 
all  the  original  papers  together  with  a  tran- 
script of  the  docket  entries  shall  thereux>on 
be  transferred  to  the  supreme  court,  to  be 
there  considered  and  finally  acted  upon.  A 
Judgment  of  acqnlttal  In  the  district  conrt  is 
final."  ' 

The  appellant  in  this  case  has  misinter- 
preted these  two  sections.  He  has  conceived 
the  evidence,  after  its  reduction  to  writing, 
and  Its  filing  and  preservation,  as  required  by 
section  16,  to  be  an  "original  paper,"  within 
the  meaning  of  section  18.  It  Is  not  an  orig- 
inal paper.  Evidence  taken  upon  the  trial 
of  a  case,  even  when  reduced  to  writing,  can- 
not be  classed  as  a  "paper"  In  the  case,  much 
less  as  an  "original  paper."  By.  the  "pa- 
pers" are  meant  those  which  are  the  founda- 
tion of  the  action  or  defense,  and  those  which 
attest  or  exhibit  some  interlocutory  proceed- 
ing taken  in  the  case.  Evidence  taken  upon 
the  trial  of  a  ease  does  not  become  a  "paper" 
In  It  except  when  preserved  in  the  form  of  a 
case-made  or  bill  of  exceptions.  It  takes  a 
Judicial  act  of  the  trial  Judge  to  determine 
what  has  been  the  testimony  in  a  case.  His 
Judgment  is  manifested  by  the  certification 
of  a  case-made  or  the  allowance  of  a  bill  of 
exceptions.  There  is  no  other  way  of  iden- 
tifying matter  as  testimony  or  of  proving  that 
all  of  it  has  been  collected.  Bass  v.  Swing- 
ley,  42  Kan.  T2&-733,  22  Pac.  714;  Elliott 
App.  Proc.  !  788. 

At  the  close  of  the  stenographer's  tran- 
script of  testimony,  the  statement  is  made 
that  "the  above  and  foregoing  was  all  the 
testimony  taken  on  the  trial  of  the  case." 
This  fact  if  It  be  such,  was  certffied  as  true 
by  no  one  except  the  clerk,  who.  In  the  above- 
quoted  certificate,  declares  that  "said  originals 
are  all  the  accusations,  pleadings,  motions,  or- 
ders, evidence,  judgments,  and  proceedings  of 
whatsoever  kind  or  nature."  By  what  au- 
thority the  clerk  certifies  to  the  correctness 
or  completeness  of  evidence  In  a  case  we  can- 
not conceive.  Certainly  no  statute  confers 
such  authority.  In  the  preparation  of  a  case- 
made  or  bill  of  exceptions.  It  is  correct  prac- 
tice for  counsel  preparing  the  record  to  as- 
sert its  completeness  as  to  testimony,  but  In 
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snch  cases  the  court,  In  Its  settlement  of  the 
case  or  the  bill,  also— and  judicially— certifies 
to  the  correctness  of  the  statement.  McCoy 
V.  Able,  131  Ind.  417,  30  N.  E.  525,  and  31  N. 
E.  453.  In  this  case  there  Is  not  even  an 
agreement  of  counsel  to  the  fullness  and  com- 
pleteness of  the  testimony  we  are  asked  to  re- 
view. Even  If  the  record,  looked  at  as  a 
whole,  together  with  Its  Implications,  could 
be  regarded  as  containing  such  agreement, 
or  as  containing  a  waiver  of  informal  prep- 
aration, it  would  be  ineffectual  to  enable  us 
to  enter  upon  Its  consideration.  "Neither 
the  certificate  of  the  cl^rk  of  a  district  court, 
nor  the  agreed  statement  of  counsel,  as  to 
what  occurred  at  a  trial,  can  be  made  to  sup- 
ply the  place  of  a  bill  of  exceptions  taken  to 
accordance  with  the  statute;  and,  when  mat- 
ter is  sought  to  be  brought  into  the  record  by 
such  means.  It  will  be  disregarded  by  the  su- 
preme court"  State  v.  Bohan,  19  Kan.  28. 
The  same  Is  true  as  to  a  case-made.  Hodg- 
den  V.  Ellsworth  County  Com'rs,  10  Kan. 
637.  An  appellate  court  can  review  the  ac- 
tion of  an  inferior  one  only  upon  the  record 
of  the  proceedings  of  the  lower  tribunal,  cer- 
tified as  correct  by  some  responsible  authori- 
ty. An  appellate  court  must  be  positively 
assured  as  to  what  transpired  In  the  Inferior 
one  before  it  can  enter  upon  the  considera- 
tion of  the  claims  of  error  made.  What  evi- 
dence was  offered,  and  either  received  or  re- 
jected; what  rulings  were  made,  and  what 
exceptions  preserved;  what  interlocutory  pro- 
ceedings were  had,— must  be  exhibited  in 
some  formal,  authentic,  and  indisputable  man- 
ner. If  the  proceedings  consist  of  nothing 
more  than  the  record  proper,— that  is,  the 
pleadings,  process,  and  Judgment,— they  do 
not  need  to  be  made  up  and  settled.  They 
are  already  made  up  and  settled,  and  their 
authenticity  is  established  by  the  certificate 
of  the  clerk  as  custodian  of  the  records;  but, 
if  they  consist  of  the  transitory  events  and 
incidents  of  the  trial,  they  must  be  noted  and 
preserved  for  the  purpose  of  remembering 
their  occurrence  and  reviewing  their  correct- 
ness. The  duty  of  doing  this  is  the  duty  of 
the  court,  aided  by  the  clerk,  stenographer, 
attorneys,  and  other  officers.  The  duty  of 
determining  and  settling  these  matters,  and 
putting  them  in  the  form  of  a  memorial  of 
the  events  of  the  trial,  being  thus  cast  upon 
the  court,  Is  Judicial  to  its  nature.  Being 
Judicial,  it  cannot  be  delegated.  As  remarked 
by  Chief  Justice  Elliott  in  McCoy  v.  Able,  su- 
pra. It  is  so  entirely  Judicial  that  even  the 
legislature  cannot  impose  the  duty  upon  any 
other  than  a  Judicial  officer.  It  must  be  done 
in  the  form  of  a  bill  of  exceptions,  or  a  case- 
made,  settled  and  signed  by  the  Judge.  These, 
particularly  the  first,  are  the  immemorial 
methods  by  which  matters  not  composing 
parts  of  the  record  proper  are  made  such, 
and  authenticated  to  appellate  tribunals  for 
purposes  of  review.  It  is  safe  to  say  that 
any  other  method,  if  allowable  at  all,  must 
be  prescribed  to  clear  and  unambiguous  lan- 


guage, and  not  be  left  to  conjecture  or  doubt- 
ful and  uncertain  construction. 

The  mistake  of  the  appellant  in  this  case 
was  to  conceiving  the  evidence  which  by  sec- 
tion 16,  supra.  Is  to  be  "reduced  to  writing, 
filed  and  preserved,"  as  being  filed  and  pre- 
served for  purposes  of  review  to  that  form 
by  this  court.  It  needs  but  short  reflection 
to  discern  the  error  of  this  view.  The  stat- 
ute requires  the  evidence  to  be  "filed."  Man- 
ifestly, this  means  filed  In  the  court  in  which 
the  proceeding  was  had.  It  likewise  requires 
it,  when  filed,  to  be  "preserved."  It  Is  equal- 
ly manifest  that  this  means  preserved  in  the 
court  In  which  filed.  It  cannot  be  preserved 
In  that  court  if  it  is  to  be  brought  to  this 
court  for  purposes  of  review,  because  when 
brought  here  it  must  be  filed  here,  and  also 
preserved  here,  as  a  part  of  a  record  to  this 
court.  The  purpose  of  the  statute  Is  to  pre- 
serve the  evidence  taken  upon  the  trial,  to 
the  court  In  which  taiken,  for  future  refer- 
ence,— for  vindication  of  the  attorney  to  case 
of  his  acquittal,  and  for  vtodicatlon  of  the 
court  to  case  of  his  disbarment 

Upon  the  point  of  practice  under  consid- 
eration, this  case  is  identical  with  In  re  Fle- 
harly  (Kan.  Sup.)  58  Pac.  129.  However, 
the  statement  of  facts  and  the  opinion  to 
that  case  were  quite  brief,  and  perhaps  lack- 
tog  in  clearness.  They  should  have  been 
more  amplified  to  order  to  a  satisfactory  un- 
derstandtog  of  the  case,  and  the  law  as  It 
was  then  and  is  still  viewed.  .As  to  this 
case,  the  record  to  that  one  contained  no  bill 
of  exceptions  or  case-made,  but  was  made  up 
of  what  were  certified  by  the  clerk  to  be 
'the  original  papers."  Included  among  these 
papers  was  the  stenographer's  transcript  of 
testimony,  and  some  documentary  evidence, 
which  had  been  identified  by  witnesses.  What 
was  meant  by  that  decision  was  that  such 
part  of  the  record,  to  an  appeal  of  that  char- 
acter, as  could  only  be  exhibited  to  a  re- 
viewing court  in  the  form  of  a  bill  of  ex- 
ceptions or  case-made,  must  be  put  to  that 
form,  and  that  the  clerk's  certificate  that  the 
prefixed  papers  were  original  papers  filed  to 
the  cause,  and  not  transcripts  of  records, 
properly  made  up,  was  not  sufiident  to  bring 
the  case  before  us  for  review.  What  by 
section  18  of  the  statute  before  quoted,  Is 
meant  by  "original  papers,"  we  did  not  un- 
dertake in  the  case  of  Fleharty,  and  do  not 
now  undertake,  to  determine.  It  Is  sufficient 
for  the  necessities  of  both  cases,  to  deter- 
mine that  a  transcript  of  evidence  Introduced 
upon  the  trial  of  a  case  of  this  character  is 
not  an  original  paper,  and  cannot  be  brought 
into  the  record  of  an  appeal,  except  In  the 
way  hereinbefore  indicated.  We  are  unable, 
therefore,  to  review  the  action  of  the  court 
below,  so  far  as  concerns  questions  arising 
upon  the  evidence  in  the  case. 

There  is  therefore  withdrawn  from  our  con- 
sideration all  questions  relating  to  errors 
predicated  upon  the  testimony  to  respect  of 
the  motions  for  change  of  venue  and  for 
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contlnuanre,  and  also  all  questions  relating 
to  errors  occurring  upon  the  trial.  Including 
the  question  of  the  sufficiency  of  the  evidence, 
as  a  matter  of  law,  to  sustain  the  Judgment 
of  dlslmrment  For  the  same  reason,  the 
ruling  of  the  court  niwn  the  motion  for  new 
trial  cannot  be  reviewed.  There  remain, 
therefore,  for  consideration,  only  the  rulings 
upon  the  demurrer,  the  refusal  of  a  jury 
trial,  and  the  denial  of  the  motion  for  arrest 
of  Judgment. 

The  first  and  last  involve  the  same  ques- 
tion, and  may  be  considered  together.  They 
can  be  shortly  disposed  of.  Appellant  claims 
that  the  derelictions  of  professional  duty 
charged  against  him  were  criminal  offenses, 
and  that  a  prerequisite  to  the  revocation  of 
his  license  to  practice  was  his  trial  and  con- 
viction by  due  process  of  law  in  the  courts. 
,This  was  not  the  case.  The  necessary  im- 
plications from  the  statute  are  to  the  con- 
trary. Section  13,  c.  90,  Gen.  St.  1897,  reads 
as  follows:  "The  following  are  sufficient 
causes  for  such  revocation  or  suspension: 
First,  when  he  has  been  convicted  of  a 
felony  or  of  a  misdemeanor  Involving  moral 
turpitude.  In  either  of  which  cases  the  record 
of  conviction  is  sufficient  evidence;  second, 
when  he  is  guilty  of  a  willful  disobedience 
or  violation  of  the  order  of  the  court  requiring 
him  to  do  or  forbear  an  act  connected  with 
or  in  the  course  of  his  profession;  third,  neg- 
Itetlng  or  refusing,  on  demand,  to  pay  over 
money  in  his  bands,  due  or  belonging  to  a 
client;  fourth,  destroying,  secreting,  fraud- 
ulently withdrawing,  matilating  or  altering 
any  paper  or  record  belonging  to  the  files  or 
records  in  any  action  or  proceeding;  fifth, 
for  the  willful  violation  of  any  of  the  duties 
of  an  attorney  or  counselor."  By  this  sec- 
tion it  Is  seen  that  convictions  of  felony  or 
of  misdemeanor  involving  moral  turpitude  are 
made  sufficient  cause  for  revocation  of  license 
to  practice.  By  it  the  record  of  such  convic- 
tion is  made  sufficient  evidence  upon  which 
to  base  an  order  of  disbarment.  This  statute, 
however,  neither  by  Its  language  nor  its  im- 
plications, makes  a  record  of  conviction  of 
an  offense  involving  moral  turpitude  the  only 
evidence  of  an  attorney's  unworthlness  to 
practice.  It  simply  declares  that  to  be  suf- 
ficient evidence.*  It  provides  differently  as  to 
some  offenses  for  which  conviction  has  not 
occurred.  It  specifies  certain  acts  Involving 
moral  turpitude,  and  which  constitute  felonies 
by  other  statutory  provisions,  as  sufficient 
causes  for  revocation.  One  of  these  is  neglect 
by  the  attorney,  on  demand,  to  pay  money  In 
his  hands  belonging  to  his  client.  Another  is 
destroying,  mutilating,  or  altering  files  or  rec- 
ords in  court  proceedings.  As  to  these,  there- 
fore, no  previous  conviction  is  necessary.  An- 
other cause  for  revocation  of  license  enumer- 
ated by  this  section  is  "the  willful  violation 
of  any  of  the  duties  of  an  attorney  or  coim- 
selor."  As  to  this,  even  though  the  act  con- 
stituted an  offense  involving  moral  turpitude. 


convictioz.  is  not  required.  For  this  cause  the 
charges  in  question  were  brought  against  the 
appellant.  A  reading  of  section  13  would 
seem  to  show  that,  for  offenses  committed  by 
an  attorney  In  his  character  as  such  attorney, 
his  license  to  practice  may  be  revoked  with- 
out a  previous  trial  or  conviction,  even  though 
the  offenses  constitute  indictable  crimes;  but, 
for  offenses  not  committed  by  him  In  his 
character  as  an  attorney,  a  conviction  must 
be  first  obtained,  but  even  in  the  latter  case 
many  courts  have  held  that  a  conviction  was 
not  a  prerequisite  to  proceedings  In  disbar- 
ment Be  this  as  it  may,  the  charges  against 
the  appellant  in  this  case  related  to  him  in 
his  professional  character  and  duty  strictly. 
According  to  one  of  them,  he  demanded  and 
received  a  bribe  to  institute  a  criminal  pros- 
ecution. According  to ,  two  others,  he  de- 
manded and  received  bribes  for  the  dismissal 
of  criminal  prosecutions.  According  to  an- 
other, he  falsified  Judicial  process.  Every  act 
charged  against  him  related  to  his  profession- 
al conduct,  as  a  representative  of  others,  or 
as  a  prosecutor  of  suits  against  others.  Ev- 
ery act  charged  against  him  related  to  his 
actual  practice  of  law,— to  his  pursuit  of  rem- 
edies in  court  in  his  capacity  of  an  adminis- 
trator of  Justice.  By  the  common  law  and 
by  the  statute  quoted  the  court,  as  the  au- 
thorized censor  of  the  conduct  of  Its  officers, 
was  empowered  summarily  to  inquire  Into  his 
practices  in  the  respect's  named,  and  to  strike 
his  name  from  the  rolls  upon  proof  of  the 
accusations. 

The  fact  that  some  of  the  acts  charged 
against  him  were  acts  of  official  malfeasance, 
committed  in  his  capacity  as  county  attor- 
ney, can  make  no  difference.  He  performed 
them  as  an  attorney  at  law,— as  an  official 
of  the  court  as  well  as  an  officer  of  the  coun- 
ty. While  we  have  previously  held  that  a 
county  attorney  need  not  be  a  duly-admitted 
and  licensed  member  of  the  bar  (State  v. 
Swan  [Kan.  Sup.]  56  Pac.  750),  yet  if  he  be 
such  he  inust,  in  representing  the  interests 
of  his  quasi  corporate  client,  be  governed  by 
those  rules  of  professional  conduct  under 
which  Justice  must  needs  be  administered  to 
public,  as  well  as  private,  litigants. 

The  demand  for  a  Jury  trial  was  rightly 
refused.  By  section  16,  before  quoted,  of  the 
statute  in  question,  issues  In  cases  of  this 
kind  are  triable  by  the  court.  The  authori- 
ties are  all  likewise  to  the  effect  that.  In  such 
cases.  Juries  are  not  demandable  as  of  right. 
Upon  the  two  questions  last  discussed  we 
have  not  taken  the  trouble  to  collate  decisions 
or  to  elaborate  In  reasoning.  The  law  is  well 
settled,— settled  with  but  slight  dissent  upon 
the  part  of  the  courts  or  individual  Judges. 
A  review  of  the  cases,  and  a  statement  In  full 
of  the  reasoning  upon  which  they  proceed, 
win  be  found  in  Ex  parte  Wall,  107  U.  S. 
265,  2  Sup.  Ct.  569.  Tlie  Judgment  of  the  court 
below  will  be  affirmed.  All  the  Justices  con- 
curring. 
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STATE  r.  ROCK. 


(Supreme  Court  of  Utab.     Jane  13,  1S99.) 

EX  POST  FACTO'  LAW— OFFENSES  COMMITTED 
PRIOR  TO  STATEHOOD— CRIMINAL,  PROCE- 
DURE—PROSECUTION BY  INDICTMENT- IN- 
FORMATION—LAW  OF  TERRITORY— GRAND 
JURY. 

1.  Ag  to  all  oScDses  conunitted  agninst  the 
laws  of  Utah  prior  to  its  admission  as  a  state, 
section  4688,  Kev.  St  189S,  alters  the  situation 
of  a  party  charged  with  au  offeuse  committed 
prior  to  statehood  to  his  disadvantage,  and  is  an 
ez  post  facto  law. 

2.  A  person  charged  with  having  committed 
an  offense  prior  to  statehood  had  a  constitutional 
right,  under  the  laws  of  congress  and  the  territo- 
rial laws  then  in  effect,  to  be  prosecuted  only 
upon  indictment  presented  by  a  grand  jury,  and 
he  may  not  be  prosecuted  by  way  of  information. 

3.  The  laws  of  the  territory  of  Utah,  with 
reference  to  grand  jurors,  empowering  them  to 
act,  Idquire  into  offenses,  and  find  indictments, 
are  still  in  force  in  this  state  as  to  offenses 
committed  prior  to  its  admission,  January  4, 
1896.1 

(Syllabus  by  the  (>>art.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;  A.  G.  NoiTell,  Judge. 

Charles  H.  Rock  was  Indicted  for  a  crime. 
Demurrer  to  the  information  was  sustained, 
and  the  state  appeals.    Affirmed. 

A.  C.  Bishop,  Atty.  Gen.,  and  W.  A.  Lee, 
Asst.  Atty.  Gen.,  for  the  State.  S.  P.  Arm- 
strong and  Moyle,  Zane  &  Ck>stlgan,  for  re- 
spondent. ' 


MINER,  J.  On  March  19,  1898,  the  prose- 
ctiting  attorney  of  Salt  I^ake  county  filed  an 
Information  against  the  respondent  charging 
him  with  having  committed  the  crime  of  for- 
nication, in  Salt  Lake  county,  on  the  23d  day 
of  July,  18S5,  with  one  Florence  H.  HoUlngs- 
worth.  The  defendant  filed  his  demurrer  to 
the  Information,  on  the  grounds— First,  that 
It  was  filed  under  the  laws  of  Utah  enacted 
subsequent  to  the  commission  of  the  offense; 
second,  that,  under  the  laws  as  they  existed 
when  the  offense  was  committed,  an  indict- 
ment, and  not  an  information,  should  have 
been  found:  third,  that  the  Information  was 
not  found  by  a  grand  Jury  consisting  of  15 
men,  as  provided  by  law,  when  the  offense 
was  committed.  The  demurrer  was  sustain- 
ed, the  information  was  dismissed,  and  the 
defendant  disclmrged.  Thereupon  the  state 
appealed  to  this  court 

The  question  presented  by  this  appeal  is 
whether  section  13,  art  1,  of  the  constitution 
of  the  state  of  Utah,  providing  for  the  prose- 
cution of  criminal  cases  by  information  after 
e.\aminatlon  and  commitment  by  a  magis- 
trate, is  ex  pest  facto,  and  prohibited  by  sec- 
tion 10.  art.  1,  of  the  constitution  of  the  Unit- 
ed S^tatcs.  prohibiting  a  state  from  passing  ex 
post  facto  laws,  as  applied  to  offenses  com- 


1  State  T.  Hart  67  Pac.  415,  19  Utah.  — ; 
Thompson  r.  Utah,  18  Sup.  Ct  620,  170  U.  S. 
«t3. 


mltted  prior  to  January  4,  1896,  when  tbe 
state  was  admitted  into  the  Union.  Section 
5,  c.  7,  p.  5,  Sess.  Laws  1892  (section  4212, 
Rev.  St.  1898),  under  which  this  prosecution 
was  commenced,  reads  as  follows:  "Tliat  if 
an  unmarried  man  or  woman  commits  forni- 
cation, each  of  them  shall  be  punished  by 
imprisonment  in  the  county  Jail,  not  exceed- 
ing six  months,  or  by  fine  not  exceeding  one 
hundred  dollars."  Section  4688,  Rev.  St 
1898,  provides  for  prosecution  of  criminal  of- 
fenses by  information  or  indictment  By  tbe 
provisions  of  section  4  of  tbe  Poland  blU  (page 
105,  1  Comp.  Laws  Utab  1888),  it  is  made  tbe 
duty  of  a  grand  Jury  to  inquire  into  tbe  case 
of  any  person  Imprisoned  upon  a  criminal 
charge,  and  not  indicted.  By  section  4911, 
2  Oomp.  Laws  Utah  1888,  it  is  made  the  duty 
of  the  grand  Jury,  consisting  of  15  qualified 
citizens,  to  inquire  Into  all  public  offenses, 
committed  or  triable  within  the  Judicial  dis- 
trict, and  present  them  to  the  court  by  mdlct- 
ment.  The  case  of  Thompson  v.  Utah,  170 
U.  S.  343,  18  Sup.  Ct  620,  was  where  a  party 
who  committed  a  felony  before  the  state  was 
admitted  Into  the  Union  was  tried  before  a 
Jury  consisting  of  eight  persons,  after  the 
state  was  admitted,  and  It  was  held  that  the 
constitution  of  the  state,  providing  for  the 
trial  of  criminal  cases,  not  capital,  in  courts 
of  general  Jurisdiction,  by  a  Jury  composed 
of  eight  persons,  is  ex  post  facto  in  its  ap- 
plication to  felonies  committed  before  th^ 
territory  became  a  state;  the  court  holding 
that  the  accused  was  entitled  to  be  tried  by 
a  Jury  of  twelve  men,  the  same  as  if  tried 
before  tbe  admission  of  tbe  state.  In  State 
V.  Hart,  19  Utah,  — ,  67  Pac.  415,  decided  at 
the  present  term  of  this  court,  this  court  held 
that  all  persons  charged  with  tbe  commission 
of  a  felony,  prior  to  the  adoption  of  the  con- 
stitution, were  entitled  to  be  tried  In  state 
courts  by  a  Jury  composed  of  12  men,  as 
provided  by  law  at  tbe  time  of  tbe  commis- 
sion of  the  offense;  that  the  laws  in  relation 
to  Jury  trials  in  cases  of  felony  committed 
prior  to  statehood  have  been  continued  and 
are  still  in  force,  except  as  they  are  found 
to  be  repugnant  to  tbe  constitution  or  have 
been  repealed.  In  State  v.  EIngsly  (Mont.) 
26  Pac.  1066,  article  6,  Organic  Act  Mont, 
provided  that  "no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  Infamous 
crime  unless  on  a  presentment  or  indictment 
of  a  grand  Jury."  Section  8,  art  3,  CIdnst 
Mont,  provides  that  "all  criminal  actions  in 
tbe  district  court  •  •  •  shall  be  prose- 
cuted by  information  after  examination  and 
commitment."  Held,  that  one  charged  with 
grrand  larceny,  committed  before  the  state 
constitution  took  effect,  could  not  be  convict- 
ed under  an  information. 

Under  these  decisions,  tbe  laws  of  the  ter- 
ritory with  reference  to  grand  Jurors,  and  em- 
powering them  to  act  upon,  inquire  into,  and 
make  presentment,  by  indictment,  of  all  crim- 
inal offenses  committed  In  the  district,  are 
still  in  force  in  this  state  as  to  offenses  corn- 
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mltted  against  the  laws  of  the  state  prior  to 
its  admission,  January  4,  1896.  At  the  time 
the  crime  charged  against  the  respondent  was 
committed,  prior  to  the  admission  of  the  state, 
It  was  his  constitntional  right,  under  the  laws 
of  congress,  and  the  territorial  laws  then  in 
force  In  the  territory,  to  haTe  his  case 
brought  before  a  grand  Jury,  and  a  present- 
ment by  indictment  of  that  body,  In  accord- 
ance with  the  laws  then  in  force.  Upon  its 
admission  into  the  Union,  the  state  did  not 
acquire  power  to  provide,  in  respect  to  of- 
fenses, whether  felonies  or  misdemeanors, 
committed  within  Its  limits  while  It  was  a 
territory„for  the  filing  of  Informations  by  the 
prosecuting  attorney,  in  the  absence  of  a 
presentment  and  Indictment  by  a  legally  con- 
stituted grand  Jury. 

To  hold  that  a  state  could  deprive  the 
accused  of  his  liberty  by  examination  before 
a  magistrate,  and  by  the  filing  of  an  informa- 
tion by  the  prosecuting  attorney,  without  the 
presentment  of  an  indictment  found  by  a 
grand  Jury,'  for  an  offense  committed  while 
Utah  was  a  territory,  and  under  the  laws 
of  congress,  would  be  to  recognize  In  a  state 
{tower  to  do  that  which  congress  could  not  do 
by  legislation,  and  the  right  to  take  from  the 
accused  a  constitutional  right  which  belong- 
ed to  him  when  the  offense  was  committed. 
The  constitution  of  the  United  States  prohib- 
its any  state  from  passing  ex  post  facto  laws. 
Const.  U.  S.  art.  1,  f  10.  In  Duncan  v.  Mis- 
souri, 152  U.  S.  S7T,  14  Sup.  C3t.  670,  "ex  post 
fftcto  laws"  were  defined  as  follows:  "An 
'ex  post  facto  law'  is  one  which  Imposes  a 
punishment  for  an  act  which  was  not  pun- 
ishable at  the  time  it  was  committed;  or  an 
additional  punishment  to  that  then  prescrib- 
ed; or  changes  the  rules  of  evidence,  by 
which  less  or  different  testimony  Is  suffi- 
cient to  convict  than  was  then  required;  or^ 
in  short,  in  relation  to  the  offense  or  Its  con- 
sequences, alters  the  situation  of  a  party  to 
his  disadvantage."  It  cannot  be  said  that 
changing  the  mode  of  procedure,  whereby  an 
accused  is  entitled  to  the  Judgment  of  15  men 
composing  the  grand  Jury,  to  an  examination 
before  a  magistrate,  and  the  filing  of  an  In- 
formation by  a  prosecuting  officer,  does  not; 
in  relation  to  the  offense  or  its  consequences, 
alter  the  situation  of  an  accused  party  to  his 
disadvantage.  By  such  changed  procedure, 
the  manner  of  producing  evidence  Is  changed. 
In  the  one  case,  the  accused  cannot  be  held 
for  trial  without  the  unanimous  verdict  of 
12  grand  Jurors  against  him;  in  the  other 
case,  the  decision  of  a  single  magistrate  may 
hold  him  for  trial.  Under  the  decision  of 
Thompson  v.  Utah,  supra.  It  must  follow 
that  the  prosecuting  attorney  had  no  author- 
ity to  file  the  information  against  the  respond- 
ent for  the  offense  committed  prior  to  the  ad- 
mission of  the  state  into  the  Union.  The 
grand  Jury  is  the  proper  tribunal  before 
whom  the  accused  should  be  brought.  The 
demurrer  to  .the  Information  was  properly 
sustained.     The   Judgment   of   the    district 


•:ourt  in  quashing  the  information  and  dis- 
charging the  defendant  Is  affirmed. 

BARTCH,  C.  J.,  and  BASKIN,  J.,  concur. 


CaO  Utah,  9) 
PYPER  V.  SALT  LAKE  AMUSEMENT 

ASS'N. 
(Supreme  Court  of  Utah.     June  »,   189».) 

CORPORATION— SERVICES  BY  .  OFFICER— COM- 
PENSATION—RIGHTS  OF  ABSIQNEEl— ESTOP- 
PEL. 

Where  a  stockholder  and  officer  of  a  coroo- 
ration  performs  services  for  the  coiporatlon 
without  any  agreement  as  to  compengation,  and 
afterwards  attends  a.  meeting  of  stockholders, 
where  the  insolvency  of  the  corporation  is  dis- 
cussed, and  signs  a  resolution  providing  for  the 
payment  of  the  entire  indebtedness  by  the  issue 
and  sale  of  new  capital  stock  upon  the  calling 
in  of  the  old,  and,  when  notified  that  all  debts 
had  been  paid  by  sale  of  new  stock,,  joins  with 
other  Btockholders  in  directing  distribution  of  the 
remainine  stock  without  intimation  that  the  cor- 
poration Is  indebted  to  him,  he  is  estopped  from 
theroafter  making  claim  against  the  corpora- 
tion for  tlie  services  rendered;  and  this  es- 
toppel extends  to  his  assignee. 

Miner,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; A.  X.  Cherry,  Judge. 

Action  by  J.  T.  Pyper  against  the  Salt  Lake 
Amusement  Association.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

This  action  was  brought  against  the  Salt 
Lake  Amusement  Association,  a  corporation, 
on  a  claim  for  certain  services  alleged  to  have 
been  performed  for  the  corporation  by  one  B. 
T.  Pyper,  and  which  claim  was  assigned  to 
the  plaintiff.  It  appears  from  the  record  that 
the  association  was  Incorporated  May  3,  18^, 
for  the  purpose  of  erecting  a  building  and 
maintaining  therein  a  place  of  amusement 
The  assignor  of  the  plaintiff  was  the  treas- 
urer of  the  corporation  from  the  time  of  Its 
Incorporation  until  June  3,  1805,  and,  as  such 
officer,  during  such  time,  It  appears,  he  per- 
formed the  services  which  gave  rise  to  the 
claim  In  controversy.  It  seems  he  received 
bids  for  the  construction  of  the  building, 
hired  carpenters,  paid  them  off,  let  contracts, 
sold  tickets,  and  generally  performed  such 
services  as  the  circumstances  and  exigencies 
required,  but  had  no  agreement  with  the  cor- 
poration for  compensation.  It  does  not  ap- 
pear that  at  any  time,  while  he  was  In  office, 
anything  was  said  between  him  and  the  oth- 
er officers  or  agents  of  the  corporation  con- 
cerning wages  for  his  services;  nor  does  it 
appear  that  any  of  the  other  officers  were 
paid  wages  for  any  services  which  they  ren- 
dered the  corporation.  Not  until  after  he 
ceased  to  be  an  officer  did  the  assignor  claim 
compensation  for  his  services.  It  Is  further 
shown  from  the  evidence  that  about  October, 
1894,  the  corporation  was  largely  in  debt 
and  became  insolvent.  Money  was  borrowed 
and  used  In  the  construction  of  the  building, 
and  finally  the   directors,   being  unable   to 
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withstand  the  claims  of  creditors,  called  a 
meeting  of  the  stockholders  for  February  20, 
1893.  At  that  meeting  all  the  stockholders, 
were  present,  either  in  person  or  Ijy  proxy, 
the  assignor  of  the  plaintiff  having  been  pres- 
ent In  person.  The  minutes  of  the  meeting 
show  that  the  financial  condition  of  the  cor- 
poration was  fully  considered,  and  a  resolu- 
tion adopted  as  follows:  "Resolved,  that  it 
is  the  sense  of  this  meeting  that  all  the  stock 
of  the  Salt  Lake  Amusement  Association  be 
called  in  and  declared  null  and  void,  and  a 
new  Issue  of  2,000  shares  be  made,  at  ?10  per 
share,  and  that  enough  stock  be  set  aside  at 
that  price  to  pay  oft  the  Indebtedness,  after 
which  each  stockholder  shall  take  in  such 
new  issue  of  stock  in  proportion  to  the  money 
Invested  by  him,  and  that  500  additional 
shares  he  held  as  treasury  stock."  This  res- 
olution was  signed  by  all  the  stockholders 
present  at  the  meeting,  including  B.  T.  Py- 
per,  the  assignor,  who  signed  it  without  any 
Intimation  that  the  corporation  was  indebted 
to  him.  Pursuant  to  ths  resolution,  the  old 
stock  was  called  in,  and  the  debts  were  found 
to  be  $16,770,  to  pay  which  1,677  shares  of 
the  new  stock  were  issued  and  sold  at  the 
I)ar  value  of  $10  per  share,  of  which  It  ap- 
pears one  Rogers,  for  himself  and  friends, 
purchased  1,000  shares.  After  payment  of 
such  indebtedness,  there  remained  323  shares, 
and  on  April  25,  1896,  a  letter  was  delivered 
to  the  secretary  of  the  association,  as  fol- 
lows: "Salt  Lake  City,  Utah,  April  25,  1896. 
John  B.  Forbes,  Esq.,  Secretary  Salt  Lake 
Amusement  Association— Dear  Sir:  Replying 
to  your  communication  in  which  you  state 
that  ■  there  are  three  hundred  and  twenty- 
three  (323)  shares  of  the  capital  stock  of  the 
Salt  Lake  Amusement  Association  ready  for 
issue,  in  accordance  with  a  resolution  passed 
at  a  stockholders'  meeting  held  February  20, 
1805,  permit  us  to  say  that  we  have  only  de- 
termined the  division  of  said  shares  among 
ourselves  in  so  far  as  Mr.  Frank  Maltese  Is 
concerned.  His  Interest,  we  have  all  agreed, 
is  seven  shares,  and  we  hereby  request  that 
yon  Issue,  of  said  three  hundred  and  twenty- 
three  (323)  shares,  seven  (7)  shares  to  Mr. 
Frank  Maltese.  In  making  this  request,  we 
do  not  wish  to  be  tmderstood  as  in  any  way 
accepting  these  three  hundred  and  twenty- 
three  (323)  shares  as  a  final  settlement  of  our 
claims  for  stock,  except  in  so  far  as  they  rep- 
resent  what  may  be  hereafter  determined  to 
be  actually  due  us.  It  is  specially  understood 
that  the  issuance  of  the  seven  (7)  shares  of 
stock  to  Frank  Maltese  has  no  reference  to, 
and  does  not  Include  In  any  way,  the  Interest 
which  Julia  S.  Maltese  has  had  in  said  asso- 
ciation at  any  time  prior  to  this  date.  Re- 
spectfully, Brigham  T.  Pyper.  Jane  T.  Py- 
per.  Mary  E.  Pyper.  John  W.  Snell,  Jr. 
Julia  S.  Maltese.  Frank  Maltese.  Chas.  X. 
Peterson.  Briant  S.  Young.  Salvatore  Mal- 
tese." On  the  same  day  another  letter  from 
the  same  parties,  except  FYank  Maltese,  was 
deliverofi   to  the  secretary,  which  was  sub- 


stantially the  same  as  the  one  above  quoted, 
except  that  it  contained  a  clause  as  follows: 
"The  remaining  three  hundred  and  sixteen 
(31C)  shares  being  still  undivided,  we  ask  that 
a  certificate  be  issued  to  Mr.  Samuel  C.  Park, 
trustee,  to  be  by  him  held  until  our  various 
Interests  have  been  finally  determined."  In 
pursuance  of  the  directions  thus  given,  316 
shares  were  Issued  to  Samuel  C.  Park,  as 
trustee,  and  afterwards,  by  direction  of  the 
parties  interested,  including  plaintifTs  as- 
signor, the  certificate  for  the  316  shares  was 
returned  to  the  corporation,  and  the  shares 
represented  by  such  certificate  issued  in  va- 
rious amounts  to  various  persons,  According; 
to  such  direction.  During  none  of  thesii 
stock  transactions  was  there  any  claim  made 
by  said  assignor  that  the  corporation  was  In- 
debted to  him  for  services.  At  the  trial  a 
verdict  was  returned  in  favor  of  the  plaintiff, 
and  Judgment  entered  accordingly. 

Bennett,  Harkness,  Howet,  Bradley  &  Rich- 
ards, for  appellant.  Wilson  &  Smith,  for  re- 
spondent. 

BARTCH,  C.  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

Under  the  facts  above  set  forth,  the  appel- 
lant contends,  among  other  things,  that  both 
the  plaintiff  and   her  assignor  are   estopped 
from  now  insisting  on  any  demand  against  the 
corporation  for  compensation  for  the  services 
in  question.    This  contention  appears  to  us  to 
be  well  founded.    Those  services  were  per- 
formed by  the  assignor  as  an  officer  of  the 
company,  without  any  stipulation  for  compen- 
sation.   As  was  said  and  admitted  by  counsel 
for  the  respondent  In  their  brief,  "he  was  an 
officer  of  the  compafiy,  and  was  evidently  sup- 
posed to  do  whatever  was  necessary   to  l)e 
done.    He  continued  his  various  duties  as  long 
as  he  was  an  officer,  and,  when  his  official 
term  ceased,  his  employment  ceased  also."    It 
seems  the  other  officers  likewise  performetl 
duties;    but  It  is  not  shown  that  any  one  of 
them  ever  claimed  or  received  compensation 
therefor;  nor  does  it  appear  that  the  asstgnor 
was  to  be  an  exception.    But  whetlier,  under 
all  the  evidence,  he  would  have  been  entitled 
to  compensation,  notwithstanding  there  was 
no  stipulation  therefor,  had  not.  through  his 
own  conduct,  the  rights  of  third  parties  inter- 
vened and  rendered  the  payment  of  his  claim 
inequitable,  is  not  neces.sary  to  decide.    It  is 
shown  by  the  evidence  that  the  services,  what- 
ever they  were,  were  performed  without  any 
agreement  as  to  whether  or  not  the  officer  or 
assignor  should  be  compensated  therefor;    that 
he  was  present  at  the  meeting  when  the  af- 
fairs of  the  corporation,  w-hieh  was  insolvent, 
were    discussed,  and    signed    the    resolution 
which  provided  for  the  payment  of  the  entire 
indebtedness  by  the  issuing  and  sale  of  new 
capital  stock  upon  the  calling  in  of  the  uhl: 
th&t  when  he,  with  others,  was.  notified  that 
all  the  dfbts  of  the  corporation  had  lHK»n  paid 
by  the  sale  of  the  new  stock,  he  Joined  with 
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such  others  in  directing  the  distribution  and 
disposal  of  the  remainder  of  the  stock,  without 
the  slightest  intimation  that  the  corporation 
was  Indebted  to  him.    He  thus  either  negli- 
gently or  willfully  suppressed  bis  claim  against 
the  corporation,  and,  after  having  lulled  bi- 
nocent  persons  into  security  that  the  stock 
which   they  were  purchasing  would  be  free 
from  incumbrance,  participated  In  the  distribu- 
tion of  the  very  stock  which  It  would  have 
been  the  duty  of  the  board  of  directors  to  sell 
in  payment  of  his  claim,  if  It  had  been  found 
valid.    Having  thus  suppressed  the  true  state 
of  affairs  of  the  coriwratlon,  it  is  clear  that, 
if  he  himself  were  suing  upon  his  claim,  he 
could  not  be  permitted  to  profit  at  the  ex- 
pense of  innocent  third  parties  who  purchased 
stock  at  full  value.    He  certainly  could  not 
be  allowed  to  retain  the  stock,  and  also  to  re- 
cover upon  bis  claim.    How,  then,  can  it  be 
successfully  contended  that  his  assignee  can 
.sue  and  recover  upon  the  claim,  and  he  retain 
the  stock  which  ought  to  have  been  sold  in 
payment  thereof?    The  assignee  stands  In  no 
better  plight  than  the  assignor.    What  will 
estop  him  will  estop  her.    It  Is  Idle  to  say  that 
the  purchasers  of  the  stock,  which  was  sold  to 
])ay  off  the  Indebtedness  of  the  corporation, 
would  not  be  Injured  by  a  recovery  In  this 
case.    Their  stock  would  be  depreciated  to  the 
full  extent  of  the  recovery,  and  this  would 
work  an  Injury  of  which  the  assignor's  Inex- 
cusable wrong  or  negligent  conduct  would  be 
the  efficient  cause.    Of  this  there  can  be  no 
reasonable  doubt.    By  his  conduct  the  assign- 
or represented  to  the  purchasers  that  be  had 
no   claim  against  the  corporation,   and   that 
their  stock  would  be  clear  of  Incumbrance. 
These  representations  were  material,  and  cal- 
culated to  Induce  persons  to  purchase  the  stock, 
and,  If  loss  results  because  of  them,  It  Is  more 
just  and  equitable  to  cast  the  burden  of  the 
loss  upon  him  in  whose  acts  and  conduct  it 
originated  than   upon  the  purchasers  of  the 
stock,  who  relied  on  the  Inducements  held  out 
to  them  that  the  entire  indebtedness  of  the  cor- 
poration would  be  paid  by  the  sale  of  stock. 
The  taking  of  the  stock  by  and  conduct  of  the 
assignor,  under  the  circumstances,  were  cal- 
culated, even  if  not  willfully  designed,  to  mis- 
lead, and  are  good  grounds  of  estoppel.    Un- 
der the  circumstances,  it  was  the  duty  of  the 
corporation  to  protect  the  stockholders  from 
the  Injury  which  would  result  from  tbe  as- 
signor's own  wrong  by  refusing  to  pay  the 
claim  out  of  the  corporate  assets.    The  as- 
signor was  not  only  standing  by  and  partici- 
pating In  matters  affecting  the  liabilities  of 
the  insolvent  company,  but,  if  his  claim  was 
well  founded,  actually  suppressed  the  true  state 
of  affairs  at  a  time  when  it  was  his  duty  to 
nDuike  a  disclosure,  and  he  and  his  assignee 
are  therefore  effectually  estopped  from  assert- 
ing the  claim  against  the  corporation.    Herm. 
B:etop.  SI  952-954.    Having  reached  the  con- 
cltislon  that  the  respondent  Is  estopped,  be- 
cause of  the  acts  and  conduct  of  her  assignor, 
from  asserting  the  claim  in  question  against 


the  corporation,  It  becomes  unnecessary  to  con- 
sider tbe  other  points  presented.  The  judg- 
ment must  be  reversed,  with  costs,  and  re- 
manded, with  directions  to  the  court  below  to 
dismiss  the  action.    It  Is  so  ordered. 

BASKIN,  J.,  concurs. 

MINER,  J.    I  dissent,  and  base  my  dissent 
upon  the  facts  as  shown  by  the  abstract. 


(19  Utab,  521) 

DWySE  T.  SALT  LAKE  CITY. 

(Supreme  Court  of  Utah.     June  8,   1899.) 

DEFECTIVE  STREETS  —  CONTRIBUTORY  NEG- 
LIGENCE—DUE CARE— QUESTION  OF  FACT. 
Although  plaintiff  had  full  knowledge  of  the 
fact  that  defendant  bad  torn  up  the  street  in 
front  of  plaintiff's  premises,  and  left  it  in  a 
dangerous  condition,  he  was  not  bound  absolute- 
ly to  refrain  from  using  tlie  sidewalk  and  street, 
merely  because  of  his  knowledge  of  such  condi- 
tion. Such  knowledge  has  a  Ijearing  in  determin- 
ing whether  or  not  plaintiff  was  in  the  exercise 
of  proper  care  at  the  time  of  the  accident,  but 
does  not,  as  a  matter  of  law,  establish  con- 
tributory negligence;  and  the  question  of  wheth- 
er or  not  he  exercised  due  care  was,  under  the 
circumstances,  a  question  of  fact  for  the  jury, 
under  proper  instructions,  and  not  one  of  law 
for  the  court. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Action  by  James  Dwyer  against  Salt  Lake 
City.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

W.  C.  Hall  and  C.  B.  Stewart,  for  appel- 
lant. Powers,  Straup  &  Llppman,  for  re- 
spondent 

BARTCH,  C.  J.  This  was  an  action  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  received  by  tbe  plaintiff  through 
tbe  negligence  of  the  defendant,  "^he  testi- 
mony shows,  substantially,  that  In  the  lat- 
ter part  of  tbe  year  1894  the  defendant  city. 
In  grading  on  North  Temple  street,  where 
tbe  plaintiff  resided,  made  an  excavatl<m  Im- 
mediately In  front  of  his  premises,  and  left, 
at  the  outer  edge  of  the  sidewalk,  unguarded 
and  unprotected,  an  embankment  nearly  per- 
pendicular, and  about  2V^  to  3  feet  high. 
On  the  night  of  January  11,  1895,  the  plain- 
tiff, while  going  from  tbe  house  to  his  buggy, 
which  was  in  the  street  In  front  of  the  house, 
fell  over  the  embankment,  and  received  the 
Injuries  of  which  he  complains.  From  the 
evidence  it  appears  that  he  walked  carefully, 
but  the  night  was  too  dark  to  see  any  object, 
and,  although  he  knew  the  embankment  waa 
there,  he  had  no  Idea  be  was  so  near  It  until 
he  fell.  Just  before  he  fell,  he  crossed  an 
Irrigating  ditch,  which  was  on  the  sidewalk, 
and  forgot  about  the  embankment,  which 
was  on  the  outside  of  the  ditch.  He  had  ob- 
served the  embankment,  and  known  it  was 
there,  ever  since  it  was  made,— for  several 
months  before  the  accident,— passing  It  fre- 
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qnently;  but,  so  as  to  avoid  crossing  It,  he 
usually  got  Into  bis  buggy  In  the  back  yard, 
and  then  drove  out  Into  the  street,  and  back 
Into  the  yard  the  same  way,  seldom  using  the 
-walk  at  the  embankment.  Although  there 
were  electric  lamps  at  the  street  corners  east 
and  west  of  bis  premises,  for  the  purpose  of 
lighting  the  street,  tbey  were  not  lit  on  the 
evening  In  question.  At  the  close  of  plain- 
tiff's testimony  the  defendant  made  a  mo- 
tion for  a  nonsuit,  on  the  ground,  among  oth- 
ers, that  the  plaintiff's  evidence  shows  that 
he  was  guilty  of  such  contributory  negligence 
that  he  cannot  recover.  The  motion  was 
overruled,  and,  upon  the  submission  of  the 
case  to  the  Jury,  a  verdict  was  returned  in 
favw  of  the  plaintiff  for  |1,200,  and  Judg- 
ment entered  accordingly. 

The  only  question  discussed  by  counsel  for 
the  appellant  In  their  briefs,  and  properly  be- 
fore ns  on  this  appeal,  is  that  raised  by  the 
motion  for  a  nonsuit,— whether  the  plaintiff, 
on  the  occasion  of  the  injury,  was  guilty  of 
such  contributory  negligence  as  in  law  pre- 
vents a  recovery.  We  are  of  the  opinion  that 
this  question  must  be  answered  In  the  nega- 
tive. Under  the  facts  and  circumstances  sur- 
rounding and  connected  with  the  accident, 
the  court  wonid  not  have  been  Justified  in 
granting  the  nonsuit.  Although  the  respond- 
ent had  previous  knowledge  of  the  condition 
of  the  sidewalk  and  embankment,  and  under- 
took to  cross  the  embankment  on  a  dark 
night,  and  momentarily  forgot  about  It,  yet 
such  knowledge,  undertaking,  and  forgetful- 
ness  were  not  conclusive  evidence  of  such 
contributory  negligence  as  would  bar  a  recov- 
ery. He  was  not  bound  to  absolutely  re- 
frain from  using  the  sidewalk  and  street  in 
front  of  his  premises  merely  because  of  his 
knowledgre  of  Its  dangerous  condition.  Such 
knowledge,  and  the  manner  and  time  of  us- 
ing the  sidewalk,  had  a  very  important  bear- 
ing In  determining  whether  or  not  the  re- 
spondent "was  in  the  exercise  of  proper  care 
when  the  accident  occurred,  but  did  not,  as 
matter  of  law,  establish  contributory  negli- 
gence. He  was  bound  to  exercise  such  care 
as  a  man  of  ordlpary  prudence  and  caution 
would,  under  similar  circumstances,  have  ex- 
ercised; and,  there  being  evidence  tending 
to  show  that  the  injured.  Just  before  falling 
over  the  embankment,  had  proceeded  cau- 
tiously, whether  or  not  be  exercised  due  care 
was,  under  all  the  circumstances,  a  question 
of  fact  to  be  submitted  to  the  Jury  under 
proper  Instructions,  and  not  one  of  law  for 
the  court  In  Weare  v.  Inhabitants  of  Fltch- 
burg,  110  Mass.  334,  the  plaintiff,  a  lady,  sued 
to  recover  for  Injuries  occasioned  by  falling, 
on  a  dark  night,  over  a  stone  which  had  been 
for  several  months  on  the  sidewalk  near  her 
house.  On  the  night  In  question  she  was  at 
the  house  of  a  neighbor,  visiting,  and  was 
suddenly  called  home  to  attend  her  children, 
and.  running  along  the  sidewalk,  struck 
against  the  stone,  which  she  knew  to  be 
there,  but  of  which  she  was  not  thinking  at 


the  time.  The  court,  referring  to  this  evi 
dence,  said:  "We  cannot  say,  as  matter  of 
law,  that  this  shows  conclusively  that  she 
was  careless,  or  that  there  is  no  evidence 
tending  to  show  the  contrary.  PreviouB 
knowledge  of  the  existence  of  the  defect,  and 
a  residence  In  its  immediate  neighborhood, 
are  not  conclusive  against  her.  It  Is  for  the 
Jury  to  determine,  in  view  of  all  the  circum- 
stances, whether  the  care  and  circumspection 
used  in  any  given  case  was  such  as  ought  rea- 
sonably to  have  been  exercised  by  the  travel- 
er." So  the  supreme  court  of  Massachusetts 
In  another  similar  case— Kelly  v.  Blackstone, 
147  Mass.  448,  18  X.  E.  217— observed:  "It cer- 
tainly does  not  clearly  appear  thereby  that 
she  knew  there  was  at  that  point  'a  washout 
at  the  side  of  the  road,'  or  'a  hole,'  vrhlcb 
are  the  terms  she  used  In  describing  the  place 
into  which  she  fell.  Nor,  even  if  she  bad 
full  knowledge  of  the  exact  character  of  the 
defect,  would  It  necessarily  follow  that  she- 
failed  In  the  exercise  of  due  care  because  she 
crossed  to  the  easterly  side  of  the  road  to 
avoid  meeting  strangers  after  nightfall,  or 
because,  as  she  states,  she  was  not  thinking 
about  the  road  when  she  fell.  A  traveler 
may  have  his  attention  momentarily  diverted 
from  the  defects  In  the  way,  even  If  known 
to  him,  and  yet  be  in  the  .exercise  of  due 
care."  In  Lowell  v.  Watertown  Tp.,  58 
Mich.  568,  25  N.  W.  517,  It  was  said:  "The 
defendant's  counsel  claim  that  his  knowledge 
of  the  defect,  and  his  having  It  in  his  mind 
at  the  time,  was  conclusive  evidence  of  his 
want  of  ordinary  care  In  stepping  Into  the 
very  hole  he  had  it  in  mind  to  avoid;  and 
that  for  this  reason  the  case  should  have 
been  taken  from  the  Jury.  We  cannot  accede 
to  this  view.  A  person  Is  not  necessarily 
precluded  from  recovering  for  an  Injury  caus- 
ed by  a  defect  In  a  highway  simply  for  the- 
reason  that  he  was  aware  of  such  defect; 
but  this  fact,  with  all  others.  Is  proper  to  be 
taken  Into  consideration  by  the  Jury  In  deter- 
mining whether,  nnder  all  the  facts  and  cir- 
cumstances, he  was  guilty  of  such  careless- 
ness or  negligence  without  which  he  would 
not  have  been  Injured."  Likewise,  in  Maloy 
V.  City  of  St  Paul,  64  Minn.  398,  56  N.  W. 
94,  it  was  said:  "In  accordance  with  the  pre- 
vailing rule  everywhere,  it  has  again  and 
again  been  bdd  by  this  court  that  previous 
knowledge  of  the  condition  of  a  street  or  side- 
walk is  not  conclusive  evidence  of  contribu- 
tory negligence,  so  as  to  bar  a  recovery  by  a 
person  injured  In  consequence  of  Its  being 
out  of  repair."  Commissioners  v.  Broadwa- 
ters,  69  Md.  633,  16  AtL  223;  Sias  v.  Village 
of  Reed  City,  103  Mich.  312,  61  N.  W.  502; 
Village  of  CuUmn  v.  Justice,  101  lU.  372,  43 
N.  E.  1098;  Doan  v.  Town  of  Willow  Springs 
(Wis.)  76  N.  W.  1104;  Ghnudl  v.  Improve- 
ment Co.,  107  Cal.  120,  40  Pac.  108;  Chilton 
V.  City  of  Carbondale,  160  Pa,  St  463,  28  Atl. 
833;  Walker  v.  Decatur  Co.,  67  Iowa,  307, 
25  N.  W.  256;  McGulnness  v.  City  of  Worces- 
ter, 160  Mass.  272,  35  N.  E.  1008;   Stokes  v. 
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Balpho  Tp.  (Pa.  Sup.)  40  AU.  958;  Nl«aioto  T. 
Town  of  Laurens,  96  Iowa,  388,  65  N.  W. 
335;  City  of  Bedford  t.  Neal,  143  Ind.  425, 
41  N.  E.  1029,  and  42  N.  K  815;  Bonga  ▼. 
Weare  Tp.  (Mich.)  67  N.  W.  557;  Waltemeyer 
T.  Kansas  City,  71  Mo.  App.  354.  Th«  qne»-. 
tion  of  contributory  negligence  having  been 
submitted  to  the  jury,  and  thwe  being  no 
question  respecting  tbe  diarge  of  tbe  conrt 
properly  before  us,  the  determination  of  the 
jury  must  be  regarded  as  conclualvei  Xlie 
judgment  to  affirmed,  with  costs. 

M INEB  and  BASKIN,  J7^  ooncm 


(U  Vtab.  4S8) 

HBRBIMAN   IRB.   CO.   t.   BUTTEBFIELD 
MIN.  CO.  et  sL 

(Supreme  Oonrt  of  Utah.     May  19,  1899.) 

APPROPRIATION  OP  WATER— PROOF— CONTIN- 
UOUS USER^-COMMINOLING  OF  WATERS- 
RIGHTS  OF  PARTIES  —  CROSS  COMPLAINT— 
BURDEN  OP  PROOF  — WATER  SUPPLY  — 
SPRINGS  —  TUNNELS  —  DIMINISHED  FLOW- 
DISCHARGE  OF  WATERS— RIGHTS  OF  PRIOR 
APPROPRIATORS  —  BIL.L  OF  EXCEPTIONS- 
NEW  TRIAL. 

1.  Where  the  eridence  ahowa  that  plaintiff's 
grantora  and  predeceasora  in  interest  appropriat- 
ed the  waters  of  a  certaiD  creek  aa  early  as 
1852,  and  that  tbe  nae  thereof  haa  been  con- 
tinuoua  by  the  appropriators  and  their  successors 
from  thence  to  the  present  time,  a  prinut  facie 
case  is  made  ont;  and  the  bnrdcn  is  cast  upon 
defendants  to  show  that  water  diverted  by  them 
was  their  property,  that  they  had  a  right  to  di- 
Tert  the  same,  and  that  they  did  not  divert  more 
than  belonged  to  them. 

2.  M'here  one,  without  consent,  intentionally 
«onfouuds  his  property  with  property  of  the 
same  kind  belonging  to  a  atranger,.  he  will  lose 
the  whole,  unless  be  can  prove  the  quantity  be- 
longing to  himself. 

3.  llbe  burden  of  proring  the  allegations  in  a 
cross  complaint  necessary  to  entitle  defendants 
to  a  decree  rests  upon  them  to  the  same  extent 
as  if  they  had  brought  an  original  action  to  ob- 
tain the  relief  Bought  in  the  cross  complaint,  and 
a  failure  to  make  such  proof  renders  a  decree 
tor  the  cross  complainant  erroneous. 

4.  Where  the  evidence  shows  and  the  trial 
eonrt  finds  that  certain  springs,  which  bad  for 
many  years  and  uninterruptedly  formed  a  por- 
tion of  the  water  supply  of  a  creek,  the  waters 
of  which  had  been  appropriated  by  plaintiff, 
were  in  some  instances  diminished  in  flow,  and 
in  others  dried  up,  after  the  running  of  defend- 
ants' tunnels,  tbe  conclusion  is  irresistible  that 
the  tunnels  cut  the  underground  channels  of  the 
springs,  and  defendants  could  only  acquire  a 
right  in  such  water  flowing  from  the  tunnels 
into  the  stream  as  was  developed  by  percolation, 
and  the  plaintiff  retains  its  original  rights.  This, 
too,  although  the  underground  diannels  of  the 
tS/hngB  are  not  traceable. 

5.  If  a  tunnel  should  be  run  by  a  party.  In  the 
proper  exercise  of  his  dominion  over  nis  own  real 
estate,  which  dries  up  the  springs,  whose  chan- 
nels are  not  traceable,  but  feeding  a  stream,  the 
waters  of  which  had  previously  been  appropriat- 
ed by  another,  and  the  water  of  the  tunnel 
should  be  discharged,  not  into  the  stream,  but 
at  a  point  which  renders  it  impossible  to  restore 
tbe  same  to  the  stream,  would  not  these  facta 
present  an  instance  of  damnum  absque  injuriaT 

6.  Where  water  from  a  tunnel  is  discharged 
into  a  stream  previously  appropriated,  it  would 
be  inequitable  to  deprive  the  first  appropriator 
of  his  original  rights,  by  allowing  the  diversion 
of  water  which  would  naturally  flow  into  the 


stream,  but  which,  on  account  of  the  tunnel,  is 
dischat^^ed  into  the  stream  at  s  point  different 
from  the  natural  flow. 

7.  Under  section  3286,  Rev.  St.,  it  is  suflJcient 
if  a  bill  of  exceptions  be  settled,  signed,  and  filed 
within  90  days  after  tbe  determination  of  a  au>- 
tion  for  a  new  trial. 

(Syllabus  by  the  Court,) 

Appeal  from  district  court  Salt  Lake  comi- 
ty; Ogden  HUes,  Judge. 

Suit  by  tbe  Herrlman  Irrigation  Company 
against  tbe  Butterfleld  Mining  Company  and 
others.  Decree  for  defendants,  and  plaintiff 
appeaU.    Reversed. 

King,  Burton  &  King  and  Cannon  &  Fer- 
guson, for  appellant.  Bennett,  Harknesi^ 
Howat,  Bradley  &  Richards,  tor  appellees. 

BASKIN,  3.  Thto  to  an  action  to  enjoin 
the  defendants  bam  continuing  to  divert  wa- 
ter which  the  plaintiff  claims  the  exclusive 
right  to  use  for  Irrigating  and  domestic  pur- 
poses. The  complaint  alleges  "that  In  the 
year  1860  the  grantors  and  predecessors  In  in- 
terest of  plaintiff  located,  settled  upon,  and 
began  tbe  cultivation  of  a  large  tract  of  land 
in  the  southwest  part  of  Salt  Lake  county, 
Utah;  that  said  land  is  sterile  and  arid,  and 
is  valuable  only  for  agricultural  purposes 
through  irrigation;  that  continuously  from 
said  date  until  the  present  thne  the  plaintiff's 
predecessors  and  stockholders  have  cultivated 
said  land,  and  have  laid  out  a  town  thereon, 
made  homes  and  'mprovementa,  and  have 
been,  and  are  still,  dependent  upon  said  lands 
for  their  sustenance  and  support;  that  tbe 
only  sources  of  supply  from  which  water  can 
be  obtained  for  the  irrigation  of  said  lands 
are  what  are  known  as  'Bose  Creek'  and  'But- 
terfleld Creek,'  which  rise  from  melting  snow 
in  the  mountains  surrounding  Herrlman,  in 
said  county,  which  in  the  year  18S0  plaintiff's 
predecessors  entered  upon,  and  appropriated 
and  used  the  waters  therein  for  irrigation  and 
domestic  purposes  upon  the  land;  that  said 
waters  had  not  been  appropriated  prior  to 
that  time,  and  that  thereafter  plaintiff's  pred- 
ecessors and  stocldiolders  have  appropriated 
and  used  during  each  year  all  of  tbe  waters 
of  said  streams  for  irrigating  said  tonds  and 
for  domestic  purposes,  except  when  said  wa- 
ters were  Interfered  with  by  defendants;  that 
Butterfleld  creek  was  and  is  the  particular 
source  of  supply,  furnishing  more  than  double 
the  amount  of  water  supplied  by  Rose  creek; 
that  all  of  the  waters  of  said  creeks  are  abso- 
lutely Indispensable  for  irrigating  said  lands 
and  for  domestic  and  culinary  purposes,  and 
that  without  all  of  said  waters  said  lands 
will  become  valueless,  and  the  homes  and 
improvements  thereon  belonging  to  plalntliTs 
stockholders  will  become  worthless,  and  plain- 
tiff and  its  stockholders  will  suffer  great  and 
Irreparable  loss  and  injury;  that  during  the 
entire  period  from  the  year  1S60  until  tbe 
year  1894  plaintiff's  grantors  and  predecessors 
in  Interest  and  plaintiff's  stockholders  bad 
the  free,  full,  and  unrestricted  use  of  all  the 
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waters  of  said  streams,  and  that  no  person  or 
persons  made  any  claim  thereto."  The  com- 
plaint further  alleges  that  the  defendants 
have  willfully  diverted  a  portion  of  the  wa- 
ter so  as  aforesaid  owned  and  appropriated 
from  the  natural  channel,  and  deprived  plain- 
tiff's stockholders  of  Its  use,  and  threaten  to 
continue  to  divert  the  same,  and,  If  permitted 
to  do  so,  the  lands  of  plaintiff's  stockholders 
will  be  made  desolate,  and  their  property  be 
destroyed,  to  their  great  and  irreparable  dam- 
age. Defendants  deny  that  they  have  wrong- 
fully diverted  the  water,  and  deny  all  of  the 
other  allegations  of  the  complaint,  and  by 
way  of  cross  complaint  allege  that  "In  the 
year  1892,  and  since  then,  the  defendant  But- 
terfield  Mining  Company  owned  a  large  num- 
ber of  mining  claims  near  the  point  where  It 
is  alleged  the  waters  of  Butterfleld  creek 
were  diverted,  and  has  spent  over  $200,000  in 
working  and  developing  the  same;  that-  In 
189i2  it  ran  two  tunnels,  one  called  'Queen 
Tunnel,'  commencing  on  the  mountain  about 
1,000  feet  above  Butterfleld  creek,  and  con- 
tinuing northwesterly  into  the  mountain  a  dis- 
tance of  over  3,400  feet,  and  the  other,  called 
■Bntterfield  Tunnel,'  commencing  near  Butter- 
fleld creek,  about  two  and  a  quarter  miles 
above  and  southwesterly  from  the  point 
where  in  the  complaint  it  is  alleged  the  wa- 
ters of  the  creek  are  diverted;  that  in  the 
progress  of  the  work  on  those  tunnels  seepage 
water  from  the  rocks  and  ground  collected  in 
the  tunnels,  and  flowed  therefrom;  that  on 
the  24th  day  of  February,  1893,  the  defend- 
ant company  posted  at  the  mouth  of  the  tun- 
nels, and  filed  in  the  office  of  the  recorder  of 
the  West  Mountain  mining  district,  notices  of 
the  appropriation  of  said  waters  for  mining, 
manufacturing,  agricultural,  and  other  pur- 
poses, and  that  temporarily  the  water  would 
run  into  Bntterfield  creek,  and  afterwards  be 
diverted  by  said  defendant  company  to  the 
uses  aforesaid;  that  in  ana  since  the  year 
1892  the  defendants  other  than  the  Butter- 
field  Mining  Company  took  up,  fenced,-  and 
have  since  occupied  about  2,800  acres  of  land 
on  the  northerly  side  of  said  Butterfleld  creek, 
and  from  two  to  four  miles  southerly  of  the 
power  house,  and  acquired  from  the  defend-- 
ant  company  the  waters  flowing  from  said 
tunnel  to  irrigate  and  reclaim  the  lands  for 
cultivation,  and  for  use  thereon  for  farming 
and  other  purposes,  and  constructed  a  head 
gate  in  the  channel  of  Butterfleld  creek  about 
two  and  a  quarter  miles  above  the  power 
house,  made  a  ditch,  and  conducted  by  means 
thereof  to  their  said  lands  the  waters  flowing 
from  said  channels;  that  at  no  time  have  de- 
fendants taken  from  said  Butterfleld  creek  at 
said  headgate  as  much  water  as  comes  there- 
to from  said  tunnels,  or  decreased  or  diverted 
any  of  the  natural  flow  of  the  creek  at  or  be- 
low that  point,  but,  on  the  contrary,  have 
taken  less  water  from  said  creek  than  the 
amount  the  natural  flow  was  increased  by  the 
water  coming  In  from  said  tunnels;  that  the 
plaintiff  unlawfully  and  wrongfully  claims  at 


said  head  gate  all  the  waters  flowing  from  the 
tunnels  of  the  defendant  company,  and  claims 
the  right  and  threatens  to  divert  said  w  iters 
from  defendants'  ditch,  and  defendants  be- 
lieve that,  unless  restrained,  the  plaintiff  will 
so  divert  said  waters,  to  the  irreparable  dam- 
age of  said  defendants.  Defendants  pray  that 
the  amount  of  water  to  which  each  of  the 
parties  is  entitled  at  said  head  gate  may  be 
ascertained;  that  the  plaintiff  be  enjoined 
pending  the  action,  and  by  Judgment  perpet- 
ually enjoined,  from  diverting  < "  in  any  wise 
interfering  with  the  waters  flowing  from  the 
tunnels  from  defendants'  ditch  at  said  head 
gate,  and  such  other  relief  as  may  be  equi- 
table and  proper."  The  answer  to  the  cross 
complaint  admits  that  said  tunnels  were  run, 
but  denies  the  allegation  of  the  defendants 
that  they  have  taken  less  water  from  Butter- 
fleld creek  than  the  amount  the  natural  flow 
was  increased  by  the  water  coming  in  from 
said  tunnels.  It  is  also  alleged  in  said  an- 
swer that  said  tunnels  driven  by  defendants 
intercepted  waters  which  had  been  the  nat- 
ural sources  of  supply  of  Butterfleld  creek; 
that,  by  the  construction  of  Butterfleld  tunnel, 
well  defined  channels  in  which  water  was 
flowing  to  springs  tributary  to  said  Butter- 
fleld creek  were  intercepted,  and  the  waters 
therein  wrongfully  and  unlawfully  diverted 
and  prevented  from  continuing  In  said  chan- 
nel, where  they  had  been  flowing  for  a  great 
many  years,  thereby  cutting  off  a  portion  of 
the  water  supply  of  said  plaintiff,  and  depriv- 
ing It  and  Its  stockholders  of  the  water  to 
which  they  were  entitled;  that  the  Queen 
tunnel  Intercepted  waters  which  had  from  be- 
yond the  memory  of  man  flowed  uninterrupt- 
edly and  continuously  into  said  Bntterfield 
creek,  and  which  since  the  year  1850  Imd  been 
used  by  plaintiff's  grantors  and  predeoessorH 
in  interest  upon  their  lands  as  set  forth  in 
plaintiff's  complaint 

The  only  findings  of  the  trial  court  neces- 
sary to  be  considered,  in  a  decision  of  the 
case,  are  as  follows:  "Second.  In  or  about 
the  year  1852  various  settlers  upon  lands  in 
or  neai"  what  is  known  as  the  village  or  set- 
tlement of  Herriman,  In  Salt  Lake  county, 
Utah  (being  30  or  35  in  number,  and  the  beads 
of  families),  appropriated  for  beneficial  use 
in  Irrigating  their  lands  all  the  waters  flow- 
ing in  Butterfleld  creek  at  the  point  of  diver- 
sion, which  is  about  two  miles  above  the  vil- 
lage or  settlement  of  Herriman,  and  the  lands 
on  which  the  water  was  used,  and  they  and 
their  successors  in  occupation  and  interest 
have  ever  since  used  said  waters  for  said 
land;  that  the  persons  entitled  to  the  use  of 
said  waters  organized  tlie  plaintiff  corporation 
for  the  purpose  of  controlling  the  use  and  dis- 
tribution of  said  waters  according  to  the  re- 
spective rights  of  the  corporators  and  share- 
holders, and  conveyed  to  it  the  said  waters 
for.  such  purposes,  and  the  plaintiff  corpora- 
tion Is  the  owner  of,  and  represents  all  parties 
beneficially  Interested  In  the  appropriation  of. 
said  waters,  and  the  use  thereof."    "Sixth. 
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That  In  each  of  said  tunnels,  as  the  work 
progressed,  seepage  waters  from  the  adjoin- 
ing rocks  collected,  and  neither  of  the  tun- 
nels cut  or  diverted  the  waters  of  any  under- 
ground cliiumel  or  water  course,  or  diverted 
any  waters  except  those  percolating  In  and 
from  Its  mining  ground  by  natural  seepage; 
that  considerable  streams  of  water  were  thus 
formed  In,  and  run  from,  said  tunnels.  A  pre- 
ponderance of  the  testimony  shows,  and  I 
find,  that,  since  the  Queen  and  Butterfield  tun- 
nels were  made,  some  springs  on  the  norther- 
ly side  of  Butterfield  creek,  and  near  the  bed 
of  the  creek  and  Its  branches,  and  which 
flowed  into  the  creek  and  its  branches,  have 
dried,  and  some  have  diminished  in  flow. 
The  most  important  of  these  are  a  mile  and  a 
half  from  the  line  of  the  tunnels,  and  they 
were  not  the  outlet  of  any  subsru-face  water 
course  or  stream  having  any  defined  channel 
connecting  them  with  or  extending  to  or  be- 
neath the  ground  through  which  said  tunnels 
extend.  Seventh.  That  the  said  Butterfield 
Mining  Company  allowed  the  water  from  the 
Butterfield  and  Queen  tunnels  to  run  into  the 
Butterfield  creek,  but  without  any  intention 
to  abandon  the  same  or  the  use  thereof,  but 
with  Intention  to  take  the  same  from  the 
creek,  and  apply  the  same  to  any  beneficial 
use."  "Tenth.  That  In  the  year  1892,  and  fol- 
lowing that  date,  the  defendants  other  than 
the  Butterfield  Mining  Company  have  occu- 
pied and  fenced  about  2,800  acres  of  land,  sit- 
uated from  one  to  four  miles  below  said  tun- 
nels, and  procured  from  the  defendant  the 
Butterfield  Mining  Company  the  right  to  use 
the  waters  of  said  tunnels  and  to  irrigate  the 
Name,  and  about  the  year  1804  made  a  head 
gate  In  the  creek  about  two  miles  above 
where  plaintiff  diverts  its  water,  and  from 
thence  a  ditch  to  their  lands,  and  from  that 
time  until  and  since  the  commencement  of 
this  suit  have  claimed  the  right  to  divert  to 
their  lands  the  waters  fiowing  from  said  tun- 
nels, except  so  much  thereof  as  was  lost  by 
.seepage  and  evaporation,  and  have  so  used  a 
part  of  said  waters.  Eleventh.  That  at  no 
time  have  the  defendants,  or  any  of  them, 
by  means  of  said  head  gate,  which  is  the  same 
head  gate  mentioned  in  the  complaint,  and 
ditch,  or  in  any  way,  diverted  more  water 
from  said  creek  than  was  added  to  the  natural 
flow  at  that  point  by  waters  fiowing  from 
said  tunnel.  Twelfth.  The  statements  of 
facts  in  the  cross  complaint  In  relation  to  the 
development  of  water  In  the  tunnels,  and  the 
use  thereof  made  by  the  defendants,  and  the 
manner  of  such  use,  are  substantially  true; 
but  I  find  the  amount  of  water  flowing  nat- 
urally In  the  creek,  and  also  from  said  tun- 
nels, varies,  and  I  make  no  finding  as  to  the 
quantity  of  either."  As  conclusions  of  law, 
the  following  findings  were  made:  "First. 
That  the  plaintiff  is  entitled  to  all  the  waters 
naturally  fiowing  in  Butterfield  creek  at  a 
point  where  It  diverts  the  same.  Second. 
That  the  defendants  have  not  diverted  any 
waters  from  said  creek  belonging  to  the  plain- 


tiff, or  which  it  has  a  right  to  use.  Third. 
That  the  defendants  are  entitled  to  the 
judgment  dismissing  plaintiff's  complaint. 
Fourth.  That  the  defendants  are  entitled  to 
the  judgment  on  their  cross  complaint  as  fol- 
lows: Adjudging  and  confirming  the  title  of 
the  defendant  the  Butterfield  Mining  Compa- 
ny to  the  waters  fiowing  from  the  Queen  and 
Butterfield  tunnels,  and  the  right  of  said  com- 
pany, its  licensees.  Its  vendees,  and  the  other 
defendants,  to  divert  from  Butterfield  creek, 
at  the  head  gate  aforesaid,  .and  perpetually 
use,  84  -per  cent,  of  the  waters  fiowing  from 
the  Butterfield  and  Queen  tunnels.  Fifth. 
That  a  commissioner  should  be  appointed  to 
measure  the  waters  fiowing  from  said  tun- 
nels, and  to  establish  at  said  head  gate,  where 
the  same  is  diverted  by  the  defendants,  suit- 
able appliances  and  means  for  measuring  and 
diverting  to  the  use  of  the  defendants  84  per 
cent,  of  the  waters  fiowing  from  said  tunnels. 
Sixth.  That  upon  the  report  of  said  commis- 
sioner. If  confirmed  by  the  court,  both  par- 
ties should  be  enjoined  from  interfering  with 
the  flow  of  the  waters  of  said  creek  as  estab- 
lished by  him.  Seventh.  That  in  case  either 
party  claims,  after  such  division,  that  the 
amount  of  water  fiowing  from  said  tunnels 
has  materially  increased  or  decreased,  that 
each  party  be  at  liberty,  under  the  decree,  to 
move  the  court  for  an  order  directing  a  new 
measurement  thereof,  and  a  new  adjustment 
of  the  division  at  the  head  gate,  at  the  ex- 
pense of  the  party  applying,  and  for  a  sup- 
plemental decree  upon  the  report  of  Its  con- 
firmation. Eighth.  That  the  defendants  are 
entitled  to  judgment  for  the  costs  of  suit,  ex- 
cept as  to  the  proper  charges  and  expenses 
of  the  commissioner,  which  should  be  fixed 
by  the  court,  and  paid  by  the  defendants.'' 
A  decree,  from  which  plaintiff  appeals,  was 
entered  on  the  cross  complaint.  In  accordance 
with  said  conclusions  of  law. 

The  evidence,  without  conflict,  establishes 
the  facts,  as  found  by  the  trial  court,  that 
plaintiff's  stockholders  as  early  as  1852  ap- 
propriated all  of  the  waters  of  Butterfield 
creek  for  irrigation  and  domestic  purposes, 
and  continued  to  use  the  same  In  their  in- 
dividual capacity  up  to  the  Incorporation  of 
the  plaintiff,  when  they  transferred  their 
rights  to  the  plaintiff,  and  since  then  have 
enjoyed  the  use  of  said  water  as  stockhold- 
ers; that  the  defendants  about  the  year  1804 
erected  a  head  gate  In  the  natural  channel  of 
Butterfield  creek,  above  the  point  where 
plaintiff  diverts  Its  water,  and  from  such 
head  gate,  through  a  ditch  dug  by  them,  or 
under  their  authority,  diverted  from  the  nat- 
ural channel  of  said  creek  a  portion  of  the 
water  flowing  therein.  Upon  the  proof  of 
these  undisputed  facts,  the  plaintiff  made  a 
prima  fade  case,  and  the  burden  was  cast 
upon  the  defendants  to  show  by  decisive 
proof  th.at  the  quantity  of  water  diverted  by 
them  from  the  natural  channel  of  said  creek, 
flowing  Into  the  same  from  said  tunnels,  was 
their  property,  that  they  bad  a  right  to  divert 
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the  same,  and  that  they  did  not  divert  more 
than  belonged  to  them.  In  the  case  of  Ditch 
Co.  V.  Vaughn,  11  Cal.  143,  153,  water  from 
an  artificial  ditch  was  turned  by  its  owner 
into  a  natural  water  course,  and  mingled  with 
natural  water  of  the  stream,  previously  ap- 
propriated by  another,  for  the  purpose  of 
conducting  it,  in  the  natural  channel  of  said 
stream,  to  another  point,  to  be  there  taken 
out  and  used.  The  prior  appropriator 
brought  an  action  for  the  diversion  of  the 
water,  and  Mr.  Justice  Field,  in  the  decision 
rendered  in  the  case,  said:  "The  burden  of 
proof  rests  with  the  party  causing  the  mix- 
ture [of  the  water].  He  must  show  clearly 
to  what  i>ortion  be  is  entitled.  He  can  claim 
only  such  portion  as  is  established  by  de- 
cisive proof.  The  enforcement  of  bis  right 
must  leave  the  opposite  party  in  the  use  of 
the  full  quantity  to  whfch  he  was  originally 
entitled."  In  the  case  of  Wilcox  v.  Hausch, 
64  Cal.  461,  3  Fac.  108,  an  action  by  the  own- 
er of  land  was  instituted  to  restrain  the  de- 
fendants from  maintaining  a  dam  in  a 
stream  running  through  the  land,  and  from 
interfering  with  the  flow  of  water.  The  de- 
fendants admitted  the  construction  of  a  dam, 
but  denied  that  the  channel  was  a  natural 
water  course,  and  alleged  that  the  water  was 
conducted  into  the  channel  by  them  from  a 
foreign  source.  The  court  found  that  the 
stream  was  a  natural  water  course,  and  gran- 
ted a  perpetual  injunction.  The  court,  in  its 
opinion,  said:  "If  it  be  conceded  that,  as 
against  a  riparian  owner  below,  a  person  not 
such  may  turn  into  a  natural  stream  water 
which  would  not  naturally  flow  therein,  and 
again  divert  the  quantity  of  water  which  he 
led  into  the  stream,  the  fact  that  he  had  con- 
ducted some  water  to  it  will  not  authorize 
him  to  divert  all  the  water  of  the  stream; 
and  it  is  for  him  who  has  thus  interfered 
with  the  natural  flow  to  show  that  he  has 
not  taken  from  the  stream  more  water  than 
he  led  into  it.  Otherwise,  the  plaintiff  ripa- 
rian proprietor  is  entitled  to  an  injunction 
prohibiting  the  diversion  of  the  water."  The 
defendant  corporation  having,  without  the 
consent  of  plaintiff,  suffered  the  water  from 
said  tunnels  to  flow  into  the  natural  chan- 
nel of  Butterfield  creek  and  commingle  with 
the  waters  of  the  stream  previously  appro- 
priated by  plaintiff.  It  assumed  the  burden, 
when  it  afterwards  claimed  the  right  to  di- 
vert any  portion  of  the  mingled  water,  of 
clearly  showing  the  quantity  owned  by  it, 
and  that  such  diversion  does  not  diminish 
the  quantity  of  water  previously  appropriat- 
ed by  the  plaintiff;  and,  if  the  conditions  are 
such  after  the  commingling  of  the  water  that 
that  fact  cannot  be  established,  then  the  de- 
fendants must  lose  all  right  to  divert  any  of 
the  water  flowing  in  the  natural  channel  in 
said  creek,  for  it  is  an  elementary  principle, 
firmly  established,  that  one  who,  without 
consent,  intentionally  confounds  his  property 
with  the  property  of  a  stranger,  though  they 
be  of  the  same  kind,  will  lose  the  whole, 


unless  he  can  prove  the  true  quantity  belong- 
ing to  himself.  Robinson  v.  Holt,  75  Am. 
Dec.  233-236,  cases  cited,  and  note.  See,  al- 
so, numerous  cases  In  note  to  Pulcifer  T. 
Page,  54  Am.  Dec.  582  (s.  c.  32  Me.  404); 
Starr  v.  Winegar,  S  Hun,  491;  2  Kent,  Comm. 
(13th  Ed.)  364,  365;  Story,  Eq.  Jur.  i  408; 
Story,  Ballm.  {  40.  The  burden  of  making 
such  proof  was  on  the  defendants  for  the  ad- 
ditional reason  that  the  decree  dismissed 
plaintiff's  complaint,  and  awarded  to  the  de- 
fendants the  relief  sought  by  them  in  the 
cross  complaint.  The  burden  of  proving  the 
allegations  of  the  cross  complaint,  necessary 
to  entitle  the  defendants  to  the  decree  ren- 
dered, rested  upon  them  in  the  same  manner 
and  to  the  same  extent  that  it  would  have 
done  had  they  Instituted  an  original  action  to 
obtain  the  relief  prayed  for  in  the  cross  com- 
plaint; and  as  proof  of  the  quantity  of  the 
confused  water  which  defendants  are  entitled 
to,  if  any,  and  that  only  such  quantity  is  be- 
ing diverted  by  them,  was  required,  under 
the  well-settled  principle  before  announced, 
to  justify  the  decree,  if  there  has  been  a  fail- 
ure to  make  such  proof,  and  a  failure  to  make 
proper  findings  of  these  facts  by  the  court, 
it  follows  that  the  decree  is  erroneous,  and 
must  be  reversed,  under  plaintiff's  exception 
thereto. 

It  being  impracticable  to  accurately  meas- 
ure the  quantity  of  water  running  in  a  nat- 
ural or  artificial  channel,  we  do  not  think 
the  defendants  are  required  to  prove  the 
quantity  with  such  nicety  a's  to  show  the 
exact  number  of  miners'  inches  or  cubic  feet, 
but  they  must  show  such  an  approximation 
to  the  amount  as  to  make  it  clearly  appear 
that  the  diversion  does  not  diminish  the  wa- 
ter previously  appropriated  by,  and  belong- 
ing to,  the  plaintiff.  If  such  an  approxima- 
tion Is  not  ascertainable,  the  plaintiff  is 
entitled  to  all  of  the  water  in  the  natural 
channel  of  Butterfield  creek. 

The  court,  in  the  sixth  finding  of  facts, 
found. that  "neither  of  the  tunnels  cut  or  di- 
verted the  waters  of  any  underground  chan- 
nel or  water  course,  or  diverted  any  waters  ex- 
cept those  percolating  in  and  from  its  mining 
ground  by  natural  seepage."  The  second  and 
fourth  findings  of  the  conclusions  ot  law  have 
no  other  basis  than  the  facts  thus  found.  If 
these  facts  are  supported  by  the  evidence, 
then  the  conclusion  of  law  based  upon  them 
is  correct;  otherwise,  both  of  said  conclu- 
sions, and  the  decree  made  in  pursuance 
thereof,  are  erroneous.  The  testimony  es- 
tablishes, beyond  question,  that  numerous 
springs,  which  have  constantly  flowed  and 
discharged  into  Butterfield  creek  and  its  trib- 
utaries large  quantities  of  water,  from  a 
period  as  far  back  as  38  years  up  to  the  time 
said  tunnels  were  run,  have  been,  ever  since 
said  tunnels  were  completed,  dried  up,  and 
no  longer  continue  to  discharge  any  water. 
On  this  branch  of  the  case  the  court  found,  in 
the  sixth  finding  of  facts,  before  quoted  from, 
that:    "A  preponderance    of    the    testimony 
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shows,  and  I  find,  that,  since  the  Queea  and 
Butterfleld  tunnels  were  made,  some  springs 
on  the  northerly  side  ot  Butterfleld  creek,  and 
near  the  bed  of  the  creek  and  its  branches, 
and  'Which  flowed  into  the  creek  and  its 
branches,  hare  dried,  and  some  have  dimin- 
ished in  flow.  The  most  important  of  these 
are  a  mile  and  a  half  from  the  line  of  the 
tunnels,  and  they  were  not  the  outlet  of  any 
subsurface  water  course  or  stream  having  any 
defined  channel  connecting  them  with  or  ex- 
tending to  or  beneath  the  ground  through 
which  said  tunnels  extend."  The  last  sen- 
tence Just  quoted  from  said  fltoding,  and  the 
portion  of  said  finding  before  quoted,  are  not 
consistent  with  the  first  sentence  just  quoted, 
and  are  not  warranted  by  the  evidence. 
There  was  no  testimony  tending  to  show  that 
these  springs  were  dried  up  from  any  other 
cause  than  the  running  of  said  tunnels.  They 
had  been  known  to  flow  continually  for  38 
years.  They  ceased  to  flow  when  said  tun- 
nels were  driven  into  the  mountains  from 
which  they  issued.  By  common  experience, 
we  know  that  deep  tunnels  very  frequently 
dry  up,  not  only  the  springs  In  their  imme- 
diate vicinity,  but  also  those  remotely  situ- 
ated; that  such  results  only  follow  when  the 
tunnels  cut  the  underground  channels  through 
which  the  veins  of  water  which  supply  the 
springs  fiow.  The  development  of  percolat- 
ing water  might  diminish  the  flow  of  springs 
In  the  vicinity  of  a  deep  tunnel,  because  the 
underground  channels  of  springs  are  snppUed 
by  percolation  of  water  from  the  surface,  but 
would  not  entirely  dry  them  up.— especially 
those  remotely  situated.  From  the  evidence 
and  the  findings  that  a  number  of  springs 
(the  evidence  showed  there  were  about  13  of 
them),  which  previous  to  the  running  of  said 
tunnels  had  continuously  flowed  for  so  many 
years,  were  dried  up,  the  conclusion  Is  irre- 
sistible that  said  tunnels  cut  the  underground 
channels  through  which  ,said  springs  were 
supplied.  This  being  so,  as  the  waters  which 
supplied  these  springs  were  diverted  from 
their  natural  channel  and  discharged  Into  the 
natural  channel  of  Butterfleld  creek  at  a  dif- 
ferent point  than  the  one  at  which  they  nat- 
urally flowed  Into  the  stream,  we  are  clearly 
of  the  opinion  that  the  defendant  company 
did  not  acquire  a  right  to  any  of  the  water 
flowing  from  said  tunnels,  except  such  as  was 
developed  by  percolation,  and  that  the  plain- 
tiff retains  the  right  to  all  the  water  flowing 
in  the  natural  channel  of  Butterfleld  creek, 
diminished  only  to  the  extent  of  the  increase 
of  the  quantity  of  water  which  naturally 
flowed  in  the  channel  of  Butterfleld  cre^  be- 
fore said  tunnels  were  run  and  said  springs 
were  dried  up.  This  right  of  plaintiff  Is  not 
affected  because  the  underground  channels  of 
said  springs  are  not  traceable. 

Query:  If  a  tunnel  should  be  run  by  a 
party,'  In  the  proper  exercise  of  his  dominion 
over  his  own  real  estate,  which  dries  up  the 
springs  whose  channels  are  not  traceable,  but 
feeding  a  stream,  the  waters  of  which  had 


previously  been  appropriated  by  another,  and 
the  water  of  the  tunnel  should  be  discharged, 
not  in  the  stream,  but  at  a  point  which  ren- 
ders It  Impossible  to  restore  the  same  to  the 
stream,  would  not  these  facts  present  an  In- 
stance of  damnum  absque  Injuria?  But, 
where  the  water  from  such  a  tunnel  Is  dis- 
charged in  the  stream  previously  appropriat- 
ed, a  different  principle  governs.  In  such  a 
case  it  would  be  inequitable  to  deprive  the 
first  appropriator  of  his  original  rights,  and 
allow  the  defendants  to  take  from  the  stream 
the  waters  of  the  springs  which  naturally 
flowed  Into  the  same,  but  which,  on  account 
of  the  tunnels,  were  discharged  Into  the 
stream  at  a  point  different  from  the  natural 
flow. 

In  the  case  at  bar,  George  W.  Keel,  the 
manager  of  the  defendant  company,  testified 
that  "the  two  tunnels  were  constructed  for 
mining  purposes,  and  we  never  thought  of 
obtaining  water  when  we  commenced  the 
tunnels."  So  that  the  preservation  of  plain- 
tiff's original  rights  does  not  deprive  the  de- 
fendant company  of  any  benefit  to  obtain 
which  the  tunnels  were  run.  The  onus  of 
showing  such  increase  is  on  the  defendants. 
The  defendant  company  is  entitled  to  the  use 
of  such  Increase,  In  carrying  out  the  purposes 
of  Its  creation  as  a  corporation,  In  any  man- 
ner It  chooses,  and  in  doing  so  to  use  the 
natural  dhannel  of  Butterfleld  creek  to  con- 
duct such  Increase  to  any  point  where  the 
diversion  of  the  same  may  become  necessary. 
The  evidence  falls  to  show  the  amount  of 
such  increase.  If  there  is  any.  In  the  twelfth 
finding  the  trial  court  states  that  "I  find  the 
amount  of  water  flowing  naturally  in  the 
creek,  and  also  from  said  tunnel,  varies,  and 
I  make  no  flnding  as  to  the  quantity  of 
either."  The  court  in  the  opinion  rendered 
in  the  case,  and  which  Is  In  the  record,  on 
this  subject  further  said:  "There  is  a  c<m- 
fllct  In  the  evidence  as  to  whether  the  water 
from  these  tunnels  increased  the  volume  of 
water  In  Butterfleld  creek  during  the  dry  sea- 
son; that  Is,  during  the  months  of  July,  Au- 
gust, and  September.  The  testimony  of  the 
witnesses  for  the  plaintiff,  except  W.  H.  Free- 
man, tends  to  show  that  there  was  no  In- 
crease, whilst  the  testimony  of  the  witnesses 
called  for  the  defendants  all  tends  to  show 
that  the  flow  or  volume  was  doubled.  I  can- 
not flnd  from  the  evidence,  definitely,  how 
much  the  tunnd  waters  have  increased  the 
volume  of  water  In  the  creek,  because  no 
measurement  of  the  creek  water  was  taken 
before  the  tunnels  were  made,  but  I  think 
there  Is  no  doubt  that  there  has  been  a  con- 
siderable Increase  of  the  volume  of  water  in 
the  creek  at  all  seasons  by  means  of  the  tun- 
nels." 

It  follows  that  the  eleventh  flnding,  and 
that  part  of  the  sixth  in  which  It  Is  found 
that  the  "said  springs  were  not  the  outlet  of 
any  subsurface  water  course  or  stream  hav- 
ing any  defined  channel  connecting  them  with 
or    extending    to    or    beneath    the    ground 
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through  which  said  tunnels  extend,"  are  er- 
roneous, and  are  not  supported  by  the  evi- 
dence, and  that  plaintiffs  exceptions  to  them 
on  that  ground  are  well  taken,  and  that  the 
decree  awarding  the  defendants  all  of  the 
water  flowing  from  said  tunnel  Into  Butter- 
fleld  creek,  except  16  per  cent,  deducted  on 
account  of  loss  by  evaporation,  seepage,  and 
waste,  is  erroneous. 

The  respondent  made  a  motion  to  strike 
out  of  the  record  appellants'  bill  of  excep- 
tions. It  appears  that  a  motion  for  a  new 
trial  was  made  by  appellants  and  was  over- 
ruled. Section  3286.  Rev.  St,  provides,  that 
"a  bill  of  exceptions  shall  in  all  cases  be  pre- 
pared, settled,  signed  and  filed  within  ninety 
days  after  the  entry  of  judgment,  or  after 
notice  of  the  same  If  the  case  were  tried  by 
the  court  without  a  Jury,  or  after  the  deter- 
mination of  a  motion  for  a  new  trial."  The 
bill  of  exceptions  in  this  case  was  prepared, 
settled,  signed,  and  duly  authenticated  by  the 
trial  court  within  90  days  after  the  motion 
for  a  new  trial  was  overruled.  The  motion 
to  strike  out  the  sa^e  is  therefore  denied. 
It  is  ordered  that  the  decree  of  the  court  be- 
low be  reversed,  at  the  cost  of  defendants, 
and  that  the  cause  be  remanded  for  a  nerv 
trial. 

BARTCH,  a  J.,  and  McCARTY,  District 
Judge,  concur. 


<U  UUh.  606) 

STATE  V.  MANNION. 

(Supreme  Oonrt  of  Utah.    Jane  6,  1809.) 

CRIMINAL  PROCEDnRB— RIOHT  TO  BB  CON- 
FRONTED BY  WITNESSES  —  RBMOVINO  DE- 
PENDANT OUT  OF  SIGHT  AND  HBARINO  OF 
PROSBOUTINO  WITNESS.  • 

1.  Under  the  constitution  (article  1,  (  12)  and 
the  statutes  of  this  state,  a  person  accused  of 
crime  has  the  constitutional  right  to  be  present 
at  bis  trial  in  person  and  by  counsel;  to  appear 
and  defend  against  ttie  accusation  preferred 
against  him  in  person  and  by  coonsei;  to  examine 
and  cross-examine  witnesses  in  person  or  by 
cuunsel;  to  see  the  face  and  hear  the  testimony  of 
the  witnesses;  the  right  to  see  and  l>e  seen,  to 
hear  and  be  heard,  under  such  reasonable  regula- 
tions as  the  law  establishes;  to  be  confronted 
by  his  accusers  and  witnesses  against  him  face 
to  face;  and  be  cannot  be  denied  this  constitu- 
tional right  because  of  the  youth,  incapacity,  or 
unwillingness  of  his  accusers  to  meet  him  face  to 
face  in  the  presence  of  the  court  and  jury;  and 
an  order  of  the  trial  court  to  permit  a  witness  to 
turn  her  baclc  to  the  accused,  and  directing  the 
removal  of  the  defendant  from  his  counsel,  24 
feet  away  from  the  prosecuting  witness  teetify- 
iug  against  him,  so  far  that  the  defendant  could 
neither  see  nor  hear  the  witness  nor  see  the  jury 
on  account  of  the  distance  and  intervening  obsta- 
cles, denied  the  defendant  a  constitutional  right, 
and  prevented  him  from  having  a  fair  trial. 

2.  In  a  prosecution  tor  assault  with  intent 
to  commit  rape,  the  prosecutrix,  on  talcing  the 
stand,  and  without  further  question,  stated  that 
she  was  afraid  to  testify  because  she  was  afraid 
of  the  defendant,  and  the  court,  without  com- 
ment or  cross-examination,  ordered  the  defend- 
ant away,  out  of  sight  and  hearing  of  the  wit- 
ness and  jury.  Held  prejudicial  error,  Iwcause 
the  jury  might  infer  that  the  court  not  only 
believed  the  statement,  but  believed  the  witness 
had  good  reasons  tor  making  it. 


3.  While  in  eases  of  this  eharaeter,  where  • 
witness  is  young,  the  court  should  protect  th* 
witness  from  imposition,  regulate  the  procedarev 
and  control  the  conduct  of  the  accused,  within 
the  rules  of  law,  it  should  also  see  to  it  that  tlie 
constitutional  rights  of  the  accused  are  not  de- 
nied him. 

(Syllabus  by  the  <3ourt) 

4.  The  record  filed  in  Qda  court  mnst  be  held  to 
import  absolute  verity;  and  althoogh  certain 
matters  stated  in  the  brief  of  connael,  but  omit- 
ted in  the  bill  of  exceptions,  would  possibly,  if 
the^  had  lieen  included,  have  caused  a  different 
decision,  the  judgment,  under  the  circumstances, 
seems  to  be  a  logical  sequence.  Per  Bartch, 
C.  J. 

5.  Hie  trial  court  in  a  criminal  case  has  tbe 
right,  in  the  interests  of  justice,  to  exercise  a  rea- 
sonable discretion  in  removing  the  accused  to 
some  other  piace  not  without  the  presence  of 
the  witness  and  jury,  without  violating  consti- 
tutional right  of  an  accused  person  "to  lie  con- 
fronted by  the  witnesses  against  him."  Per 
Bartch,  C.  J. 

6.  The  words  "to  be  confronted,"  as  used  in 
the  state  constitution  (article  1,  {  12),  have  ref- 
erence to  cross-ezamiuation  of  the  witness  in 
the  presence  of  the  accused,  and  not  to  sitting 
face  to  face  in  a  literal  sense.    Per  Bartcli,  G.  J. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  A.  G.  Norrell,  Judge. 

W.  A.  Mannion  was  convicted  of  crime, 
and  appeals.     Reversed. 

S.  H.  Lewis,  for  appellant.  A.  0.  Bishop, 
Atty.  Gen.,  and  W.  A.  Lee,  Asst  Atty.  Gen., 
for  tbe  State. 


MINBR,  J.  Tbe  defendant  was  convicted 
of  the  crime  of  an  assault  with  intent  to  com- 
mit a  rape  upon  one  Anna  Bell  Low.  It  ap- 
pears from  the  record  that  the  prosecutrix 
upon  whom  the  alleged  offense  was  attempted 
was  about  6  years  old,  and  when  she  waa 
sworn,  and  before  giving  any  testimony,  stat- 
ed in  the  presence  of  the  court  and  Jury  as 
followa:  "I  am  afraid  to  tell,  because  I  am 
afraid  of  my  papa,"  meaning  the  defendant 
The  defendant  waa  at  this  time  sitting  with 
his  counsel,  in  front  of  the  witness  and  Jury; 
and  the  court  thereupon,  without  further  tes- 
timony or  cross-examination. of  the  witness, 
ordered  the  defendant  to  take  a  seat  in  the 
southwest  corner  of  the  court  room,  south  of 
the  entrance  to  the  bar,  and  facing  tbe  Judge, 
clerk's  bench,  and  Jury  box.  The  prisoner's 
bench  waa  1  foot  5  inches  in  height  27  feet 
from  the  Jury  box,  and  21  feet  west  from  the 
witness  Low  when  testifying.  The  first  row 
of  jurors  were  seated  in  chairs  2\t,  feet  high 
from  the  fioor.  The  judge's  and  clerk's  desks 
were  3  feet  in  height  These  were  the  only 
objects  intervening  between  the  defendant 
and  the  witness,  except  the  Judge,  clerk,  and 
reporter.  Witness  Low,  when  she  testified, 
sat  In  a  chair  1%  feet  high,  and  faced  the 
Jury,  with  her  back  to  the  defendant  B^m 
the  place  where  the  defendant  was  ordered  to 
sit  during  the  examination  of  the  witness  he 
could  not  see  all  of  the  jurors;  neither  could 
he  see  the  witness,  nor  could  he  hear  any  of 
her  teETtlmony  when  given  to  the  Jury.  Tbe 
defendant  was  represented  by  counsel,  who 
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then  and  there  objected  to  said  order  of  the 
court,  on  the  ground  that  the  defendant  was 
not  permitted  to  'confront  the  witnesses 
against  him,  which  objection  was  overruled, 
and  the  defendant  excepted  to  the  ruling  of 
the  court.  During  all  the  time  the  witness 
was  giving  her  testimony  she  sat  upon  a  chair 
facing  the  Jury,  with  her  back  to  the  defend- 
ant, as  ordered  by  the  court.  After  the  tes- 
timony of  this  witness  was  finished,  the  de- 
fendant was  permitted  to  return  to  his  former 
seat  within  the  bar,  by  his  counsel.  The.  wit- 
ness Low  was  the  only  witness  who  testified 
to  the  corpus  delicti.  Prior  to  Judgment  up- 
on the  verdict,  the  defendant,  by  his  counsel, 
moved  the  court  to  set  aside  the  verdict  and 
to  grant  a  new  trial  on  the  ground  that  the 
trial  was  had  In  the  absence  of  the  accused; 
that  the  prosecutrix  was  permitted  to  testify 
with  her  back  to  the  defendant,  so  that  he 
could  not  hear  her  testimony,  or  see  her  face 
to  face;  that  the  defendant  was  not  permit- 
ted to  be  confronted  by  the  witnesses  against 
hinqi  while  testifying;  that  the  testimony  of 
the  prosecutrix  was  permitted  to  go  to  the 
Jury  when  the  defendant  was  out  of  sight  and 
hearing  of  the  witness,  to  his  prejudice;  that 
the  court  during  the  trial  ordered  the  defend- 
ant out  of  the  presence  and  hearing  of  the 
prosecutrix-  when  she  was  giving  her  testimo- 
ny against  him,  and  that  he  was  prejudiced 
by  such  ruling  and  order  of  the  court  From 
the  a£Bdavit  of  the  defendant  used  on  the  mo- 
tion for  a  new  trial  It  appears:  "That  on 
said  trial  one  Anna.  Bell  Low  testified  before 
the  Jury,  on  behalf  of  the  state,  and  against 
this  affiant;  that  before  she  so  testified  the 
presiding  Judge  at  said  trial  ordered  the  de- 
fendant from  the  presence  of  the  witness,  and 
ordered  him  to  take  a  seat  in  a  part  of  the 
court  room  away  from  the  Jury  and  witness; 
that  by  order  of  said  court  said  defendant 
took  said  seat,  and  remained  there  untU  said 
witness  had  testified  in  the  case  against  this 
defendant;  that  defendant  owing  to  his  be- 
ing ordered  out  of  the  presence  of  said  wit- 
ness, and  away  from  the  Jury,  by  said  court, 
could  neither  hear,  nor  did  he  hear,  what  said 
witness  testified  to,  nor  could  he  see  the  said 
witness  while  she  testified  as  above  stated, 
nor  could  he  see  the  Jury  while  she  was  so 
testifying;  that  the  defendant  then  and  there 
objected  to  the  said  first  order  of  the  said 
Judge,  and  objected  to  being  absent  and  out 
Of  the  presence  of  said  witness,  which  objec- 
tion the  court  overruled,  to  which  ruling  of 
the  court  affiant  excepted."  The  court  denied 
the  motion,  and  refused  to  grant  a  new  trial, 
to  all  of  which  the  defendant  excepted. 
Thereupon  the  defendant  was  sentenced  to  Im- 
prisonment In  the  state  prison  for  a  period  of 
seven  years.  From  this  judgment  and  con- 
viction the  defendant  appeals  to  this  court 

Under  the  statutes  of  Utah,  when  a  defend- 
ant In  a  criminal  case  is  accused  of  a  felony, 
he  most  be  personally  present  during  the 
trial.  This  Is  a  right  he  cannot  waive.  The 
public  has  an  Interest  In  the  life  and  liberty 


of  an  accused  person.  That  which  the  law 
requires  and  makes  essential  in  the  trial  of 
persons  accused  of  a  felony  cannot  be  dis- 
pensed with,  either  by  the  consent  of  the  ac- 
cused or  by  his  failure  to  object,  to  unauthor- 
ized methods  pursued  by  those  in  authority. 
Rev.  St  Utah  1898,  §  4811;  Hopt  v.  People, 
110  U.  S.  574,  4  Sup.  C7t.  202;  1  Blsh.  New 
Cr.  Proc.  §g  271,  273;  1  Blsh.  Cr.  Proc.  i  273; 
Const  Utah,  art  1,  §  12;  Lewis  v.  U.  S.,  140 
U.  S.  370,  13  Sup.  Ct  136;  State  v.  Myrlck,  38 
Kan.  238,  16  Pac.  330.  Article  1,  S  12,  Const., 
provides  that  "In  criminal  prosecutions  the 
accused  shall  have  the  right  to  appear  and 
defend  In  person  and  by  counsel,  to  demand 
the  nature,  and  cause  of  the  accusation 
against  him,  to  have  a  copy  thereof,  to  testify 
in  his  own  behalf,  to  be  confronted  by  the 
witnesses  against  him."  In  this  case  the  ac- 
cused had  a  right  to  appear  in  the  case,  and 
defend  in  person  and  by  counsel,  and  to  be 
confronted  by  the  witnesses  against  him. 
This  constitutional  right  was  denied  the  ac- 
cused. Webster  defines  "confront"  as  fol- 
lows: "(1)  To  stand  facing  or  in  front  of;  to 
face.  (2)  To  stand  in  direct  opposition;  to 
oppose.  (3)  To  sit  face  to  face  for  examina- 
tion and  discovery  of  the  truth;  to  sit  togeth- 
er for  comparison;  to  compare."  Bouvler's 
Law  Dictionary  defines  "confrontation  In 
criminal  law"  to  mean:  "The  act  by  which 
a  witness  Is  brought  in  the  presence  of  the 
accused,  so  that  the  latter  may  object  to  him 
If  he  can,  and  the  former  may  know  and 
Identify  the  accused,  and  maintain  the  truth 
In  his  presence.  Xo  man  can  be  a  witness 
unless  confronted  with  the  accused,  except  by 
consent"  In  Anderson's  Law  Dictionary 
(page  226)  the  following  definition  is  given: 
"Confront  To  bring  face  to  face.  The  con- 
stitutional provision  that  the  accused  shall 
be  'confronted  with  the  witnesses  against 
him'  means  that  the  witnesses  on  the  part  of 
the  state  shall  be  personally  present  when 
the  accused  Is  on  trial,  or  that  they  shall  be 
examined  in  his  presence,  and  be  subject  to 
cross-examination  by  him."  In  State  v. 
Thomas,  64  N.  C.  74,  It  is  said:  "In  all  crim- 
inal prosecutions  every  man  has  a  right  to 
be  Informed  of  the  accusation  against  him, 
and  to  confront  the  accusers  and  witnesses 
with  other  witnesses.  We  take  It  that  the 
word  'confront'  does  not  simply  secure  to  the 
fljccused  the  privilege  of  examining  witnesses 
in  his  behalf,  but  Is  in  affirmance  of  the  nile 
of  the  common  law  that  In  trial  by  Jury  the 
witnesses  must  be  present  before  the  Jury 
and  accused,  so  that  he  may  be  confronted; 
that  Is,  put  face  to  face."  In  speaking  of  the 
rights  of  the  defendant  upon  a  criminal  trial, 
the  court  In  the  case  of  Brown  v.  State,  38 
Tex.  483,  said:  "The  accused  should  not  only 
be  within  the  walls  of  the  court  house,  but 
he  should  be  present  where  the  trial  is  con- 
ducted, that  he  may  see  and  be  seen,  hear 
and  be  heard,  under  such  regulations  as  the 
law  established."  The  doctrine  now  well  es- 
tablished is  that,  except  to  docimientary  evt- 
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dence  and  dying  declarations,  one  accused  of 
a  felony  cannot  be  convicted  except  <m  the 
testimony  of  witnesses  whom,  now  on  the 
trial,  or  on  some  previous  occasion,  be  has 
had  the  <H)portunlty  of  meeting  face  to  face, 
and  openly  examining  and  cross-examining, 
in  the  presence  of  the  parties  and  the  jury. 
1  Blsh.  New  Cr.  Proc.  1104.  Under  the  con- 
stitution and  statutes  of  the  state  the  ac- 
cused had  a  right  to  be  present  at  the  trial, 
to  be  confronted  by  the  witnesses  against 
him,  and  to  meet  his  accusers  face  to  face. 
He  also  had  the  right  to  appear  and  defend 
against  the  accusation  preferred  against  him 
in  person  and  by  counsel.  He  had  the  right, 
not  only  to  examine  the  witnesses,  but  to  see 
Into  the  face  of  each  witness  while  testify- 
ing against  blm,  and  to  hear  the  testimony 
given  upon  the  stand.  He  had  the  right  to 
see  and  be  seen,  hear  and  be  heard,  under 
such  reasonable  regulations  as  the  law  estab- 
lished. By  our  constitution  it  is  clearly  made 
manifest  that  no  man  shall  be  tried  and  con- 
demned in  secret  and  unheard.  When  the 
court  ordered  the  defendant  away  from  his 
counsel,  24  feet  away  from  the  witness  who 
was  testifying  against  him.— so  far  away  that 
he  could  not  hear  her  testimony  nor  see  her 
face  because  of  intervening  obstacles,— and 
permitted  her  to  turn  her  back  to  the  defend- 
ant, so  that  he  could  not  see  her  while  testi- 
fying, he  denied  the  defendant  a  constitution- 
al right,  and  prevented  him  from  having  a 
fair  trial.  When  the  witness  stated.  In  the 
presence  of  the  Jury,  that  she  was  afraid  to 
tell,  because  she  was  afraid  of  the  defendant, 
the  court,  without  further  comment,  or  cross- 
examination  of  the  witness,  ordered  the  de- 
fendant away,  out  of  sight  and  hearing  of  the 
witness.  From  this  order  the  Jury  might 
draw  the  Inference  that  the  court  not  only 
believed  her  statement,  but  believed  the  wit- 
ness had  good  reasons  for  making  the  state- 
ment. The  order  was  consequently  prejudi- 
cial to  the  defendant.  In  cases  of  this  char- 
acter, where  the  witness  Is  young,  the  court 
should  have  considerable  latitude  In  protect- 
ing the  witness  from  the  effects  of  improper 
conduct  and  language  of  parties  and  of  coun- 
sel, but  In  doing  so  the  constitutional  right 
of  the  defendant  must  be  protected.  The  de- 
fendant was  entitled  to  a  trial  in  accordance 
with  law.  He  was  entitled  to  be  confronted 
by  witnesses  of  the  state  face  to  face,  and 
he  cannot  be  denied  a  constitutional  right  be- 
cause of  the  youth,  incapacity,  or  unwilling- 
ness of  the  witnesses  brought  against  him  to 
meet  him  facn  to  face.  The  presumption  of 
innocence  follows  every  man  accused  of  crime 
until  the  verdict  of  guilty  is  pronounced.  The 
presence  of  such  a  child,  under  such  circum- 
stances, doubtiess  made  a  strong  appeal  to 
the  court  for  protection.  This  was  natural. 
But  It  must  not  be  forgotten  that  in  this  class 
of  cases  the  "accusation  was  easy  to  be  made 
and  hard  to  be  proved,  and  harder  to  be  de- 
fended by  the  party  accused,  though  never  so 
innocent"    Coming,  as  It  did,  from  a  child  of 


6  years,  with  no  other  witnesses  to  the  act, 
it  was  proper  that  the  defendant  should  have 
a  full  c^portunity  to  see  her,  and  cross-exam- 
ine the  witness.  The  constitutional  right  to 
be  confronted  by  witnesses  against  him,  and 
to  defend  In  person,  would  be  of  little  avail 
to  the  accused  If  be  could  be  compelled  to  re- 
main away  during  bis  trial,  out  of  the  sight 
and  hearing  of  the  witnesses  against  him. 
The  right  to  defend  in  person  would  be  a 
meaningless  term  If  the  accnsed  is  required 
to  remain  so  far  away  from  the  witnesses 
that  he  cannot  hear  the  testimony,  and  there- 
fore cannot  cross-examine  them.  The  right 
of  haying  counsel  In  his  defense  would 
amount  to  but  littie  if  the  accused  is  required 
to  remain  so  far  away  from  him  that  he  can- 
not confer  with  him  concerning  the  testimony 
that  Is  being  given  against  him.  The  jury 
had  a  right  to  know  whether  the  witness 
herself  knew  the  facts  stated  by  her  from 
her  own  knowledge  and  recollection,  whether 
she  was  Induced  to  make  the  charge  through 
the  plotting  or  scheming  of  others,  or  wheth- 
er she  was  controlled  and  induced  to  make 
the  voluntary  statement  that  she  was  afraid 
of  the  defendant  by  those  having  her  under 
their  control.  While  the  testimony  of  such 
a  witness,  if  she  be  shown  to  understand  the 
obligation  of  an  oath,  is  competent,  proper, 
and  entitied  to  credit,  the  same  as  any  other, 
yet  it  must  not  be  forgotten  that  a  child  of  6 
years  is  quite  as  likely  to  be  mistaken,  or  to 
repeat  the  statements  of  those  controlling 
her,  as  other  witnesses.  While  the  court 
should  protect  a  witness  from  imposition, 
regulate  the  procedure,  and  control  the  con- 
duct of  the  accused,  within  the  rules  of  law, 
it  should  also  see  to  It  that  tbe  constitutional 
rights  of  the  accused  are  not  denied  him. 
We  are  of  the  opinion  that  the  court  erred  in 
making  the  order  complained  of,  and  in  deny- 
ing the  defendant's  motion  for  a  new  trlaL 
The  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded,  with  dlrecUons  to 
grant  a  new  trial. 

BASKIX,  J.,  concurs.  BARTCH,  a  J.,  con- 
curs in  the  judgment. 

BARTCH,  0.  J.  (concurring).  I  concar  In 
the  judgment  of  reversal,  but  not  in  all  of 
the  reasoning  nor  in  all  of  tbe  propositions 
of  law  laid  down  In  tbe  opinion.  If  the  state- 
ments purporting  to  have  been  made  by  the 
court  below,  contained  In  the  attorney  gen- 
eral's brief,  as  to  what  took  place  immediate- 
ly preceding  the  order  complained  of,  and 
those  Indicating  the  circumstances  connected 
with  the  making  of  the  order  were  in  tbe 
bill  of  exceptions,  I  would  dissent,  but,  as 
they  are  not  in  the  record,  and  since  the  rec- 
ord, as  flled  In  this  court,  must  be  held  to  im- 
port absolute  verity,  the  judgment  announced 
soems  to  be  a  logical  sequence,  even  though 
there  be  a  miscarriage  of  justice,  which,  U 
the  prisoner  Is  In  fact  guilty,  is  likely  to  re- 
sult In  case  the  opinion  be  literally  complied 
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with  at  the  next  triaL  From  the  tenor  of  the 
opinion  It  would  eeem  that,  regardless  of  any 
circamstances,  a  court,  in  the  trial  of  a  crim- 
inal case,  has  no  discretion  whatever  respect- 
ing the  nearness  of  defendant  to  a  witness; 
that  he  may,  If  he  so  wills,  seat  himself  Im- 
mediately .in  front  of  his  victim,  who  is  on 
the  witness  stand,  and  remain  there,  even 
though  he  so  Intimidate  the  witness  by  bis 
close  proximity  and  insistent  lools  that  the  wit- 
ness will  Ije  unable  to  testify.  If  It  were 
shown  In  the  record,  as  Intimated  in  the  brief 
referred  to,  that  repeated  efforts  to  elicit  the 
testimony  of  the  witness  were  unsuccessful 
because  of  the  manner  of  the  defendant  be- 
fore the  witness,  then.  In  my  Judgment,  the 
order  complained  of  could  not  be  regarded  as 
reversible  error.  The  court,  under  ch-cum- 
stances  like  these  referred  to,  would  clearly 
have  the  right,  in  the  Interests  of  justice,  to 
exercise  a  reasonable  discretion  in  removing 
the  prisoner  to  some  other  place  not  without 
the  presence  of  the  witness  and  Jury.  The 
constitutional  right  of  one  accused  of  crime 
"to  he  confronted  by  the  witnesses  against 
him"  was  never  intended  as  an  instrument 
with  which  to  defeat  Justice.  Where  the 
witnesses  for  the  prosecution  are  present  at 
the  trial,  are  examined  In  the  presence  and 
within  the  hearing  of  the  accused  and  Jury, 
and  an  opportunity  afforded  the  prisoner  for 
cross-examination,  I  am  of  the  opinion  the 
constitutional  provision  Is  complied  with,  even 
though  the  prisoner  be  not  permitted  to  sit 
Immediately  in  front  of  the  witness,  when 
such  position  would  cause  Intimidation,  and 
prevent  the  eliciting  of  testimony.  Doubtless 
the  purpose  of  that  constitutloiul  provision  is 
to  compel  the  prosecution  to  produce  its  wit- 
nesses at  the  trial,  and  to  prevent  the  admis- 
sion of  testimony  by  deposition,  so  as  not  to 
deprive  the  accused  of  cross-examination  in 
his  presence  before  the  Jury.  The  words  "to 
be  confronted"  manifestly  have  reference  to 
cross-examination  of  the  witness  in  the  pres- 
ence of  the  accused,  and  not  to  sitting  face  to 
face,  in  a  literal  sense.  This  is  manifest 
from  the  authorities.  In  Summons  v.  State, 
6  Olilo  St  325,  a  constitutional  provision  that 
"the  party  accused  shall  be  allowed  to  meet 
the  witnesses  face  to  face"  was  held  to  have 
reference  to  the  personal  presence  of  the  wit- 
nesses called  to  testify,  and,  in  delivering  the 
opinion  of  the  court,  Mr.  Chief  Justice  Hartley 
said:  "The  object  of  this  provision  manifestly 
is  to  exclude  testimony  by  depositions,  by  re- 
quiring it  to  be  given  orally,  in  the  presence  of 
the  accused,  on  the  trial.  The  admission  of 
testimony  by  depositions  against  the  accused 
In  8  criminal  cause  would  often  afford  the 
prosecutor  great  advantages  over  him,  as  well 
as  furnish  at  times  opportunities  for  abuses 
beyond  the  reach  of  detection  by  the  defend- 
ant Deprived  of  this  right  the  accused 
would  often  be  without  the  opportunity  of 
cross-examination,  without  the  means  of  hear- 
ing, seeing,  or  knowing  the  persons  who  tes- 
tify against  him,  and  without  the  advantages 
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of  an  oral  examination  of  the  witnesses  before 
the  Jury  which  is  to  decide  upon  his  case. 
But,  important  as  this  right  is,  as  established 
at  common  law,  and  secured  by  the  constitu- 
tion, it  has  application  to  the  personal  pres- 
ence of  the  witness  on  the  trial,  and  not  to 
the  subject-matter  or  competency  of  the  tes- 
timony to  be  given.  The  requirement  that 
the  acctised  shall  be  confronted,  on  his  trial, 
by  the  witnesses  against  him,  has  sole  refer- 
ence to  the  personal  presence  of  the  wit- 
nesses, and  In  no  wise  affects  the  question  of 
the  competency  of  the  testimony  to  which  he 
may  depose."  So,  in  Howser  v.  Common- 
wealth, 51  Pa.  St  332,  it  was  held,  Mr.  Chief 
Justice  Woodward  delivering  the  opinion  of 
the  coiu:t  that  "confronting  witnesses"  means 
cross-examination  in  the  presence  of  the  ac- 
cused. In  Mattox  v.  U.  S.,  156  D.  S.  237,  15 
Sup.  Ct  337,  where  a  constitutional  provision 
that  the  accused  shall  "be  confronted  with 
the  witnesses  against  him"  was  Interpreted, 
Mr.  Justice  Brown,  speaking  for  the  court, 
said:  "The  primary  object  of  the  constitu- 
tional provision  In  question  was  to  prevent 
depositions  or  ex  parte  affidavits,  such  as 
were  sometimes  admitted  in  civil  cases,  being 
used  against  the  prisoner  In  lieu  of  a  per- 
sonal examination  and  cross-examination  of 
the  witness,  in  which  the  accused  has  an  op- 
portunity, not  only  of  testing  the  recollection 
and  sifting  the  conscience  of  the  witness,  but 
of  compelling  him  to  stand  face  to  face  with 
the  Jury,  In  order  that  they  may  look  al  him, 
and  Judge  by  his  demeanor  upon  the  stand, 
and  the  manner  in  which  be  gives  his  testi- 
mony, whether  he  is  worthy  of  belief.  There 
is  doubtless  reason  for  saying  that  the  ac- 
cused should  never  lose  the  benefit  of  any  of 
the  safeguards,  even  by  the  death  of  the  wit- 
ness; and  that  if  notes  of  bis  testimony  are 
permitted  to  be  read,  he  is  deprived  of  the 
advantage  of  that  personal  presence  of  the 
witness  before  the  Jury  which  the  law  has 
designed  for  his  protection.  But  general  rules 
of  law  of  this  kind,  however  benetlcent  in 
their  operation,  and  valuable  to  the  accused, 
must  occasionally  give  way  to  considerations 
of  public  policy  and  the  necessities  of  the 
case."  And  again,  he  said:  "A  technical  ad- 
herence to  the  letter  of  a  constitutional  pro- 
vision may  occasionally  be  carried  further 
than  is  necessary  to  the  Just  protection  of  the 
accused,  and  further  than  the  safety  of  the 
public  will  warrant"  So  the  supreme  court 
of  Iowa,  In  Loan  v.  Btzel,  62  Iowa,  427,  17  N. 
E.  611,  with  reference  to  the  constitutional 
provision  that  the  accused  shall  "be  confront- 
ed with  the  witnesses  against  him,"  said: 
"We  understand  this  to  mean  that  the  wit- 
nesses on  the  part  of  the  state  shall  be  per- 
sonally present  when  the  accused  Is  on  trial." 
And.  Law  Diet  226;  Commonwealth  v.  Rich- 
ards, 18  Pick.  434;  U.  S.  v.  Gibert  25  Fed 
Cas.  1313  (No.  15,204);  People  v.  Olier,  66  Cat 
101,  4  Pac.  1066;  Bell  v.  State,  28  Am.  Rep. 
420;  State  v.  Laxton,  76  N.  O.  216. 
I  am  of  the  opinion  that  a  trial  court  har 
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power,  in  tbe  conduct  of  a  criminal  prosecu- 
tion, to  make  such  an  order  as  Is  In  question 
in  this  case,  whenever  the  facts  and  cir- 
cumstances warrant  It;  and  that  an  accused 
has  no  right  to  Insist  In  sitting  In  such  a  posi- 
tion as  to  intimidate  a  witness  and  defeat  the 
ends  of  justice.  In  the  conduct  of  a  criminal, 
the  same  as  in  a  civil,  jury  trial  much  ought 
necessarily  be  left  to  the  good  sense  and  Judg- 
ment of  the  judge.  It  is  bis  duty  to  exercise 
a  sound  discretion  in  all  matters  appertaining 
to  the  orderly  progress  of  the  trial,  and  his 
action  should  not  be  Interfered  with  unless 
there  Is  a  clear  abuse  of  discretion.  Mr.  Jus- 
tice MINER,  in  his  opinion,  uses  language  as 
follows:  "The  jury  had  a  right  to  know 
whether  the  witness  herself  knew  the  facts- 
stated  by  her  from  her  own  knowledge  and 
recollection,  whether  she  was  Induced  to  make 
the  charge  through  the  plotting  or  scheming 
of  others,  or  whether  she  was  controlled  and 
induced  to  make  the  voluntary  statement  that 
she  was  afraid  of  the  defendant '  by  those 
having  her  under  their  control.  While  the 
testimony  of  such  a  witness,  if  she  be  known 
to  understand  the  obligation  of  an  oath,  is 
competent,  proper,  and  entitled  to  credit,  the 
same  as  any  other,  yet  It  must  not  be  for- 
gotten that  a  child  of  six  years  is  quite  as 
likely  to  be  mistaken,  or  to  repeat  the  state- 
ments of  those  controlling  her,  as  other  wit- 
nesses." With  all  due  respect  for  the  ma- 
jority opinion  of  the  court,  I  am  impelled  to 
say  that  I  find  nothing  whatever  in  the  rec- 
oi'd  which  warrants  the  Insinuation  that  oth- 
ei-8  have  been  plotting  against  the  defendant 
He  was  charged,  It  is  true,  with  one  of  the 
most  heinous  crimes  known  to  the  law,— a 
crime  which,  from  time  immemorial,  has 
shocked  every  civilized  community  in  which 
it  has  been  perpetrated,— and  he  was  convict- 
ed by  a  jury  of  his  peers  of  an  attempt  to 
commit  that  offense;  but  there  does  not  ap- 
pear to  be  even  a  hint  in  the  record  that  ei- 
ther the  charge  or  conviction  was  the  result 
of  the  "plotting  or  scheming"  of  others,  or 
that  the  infant  witness  was  induced  by  others 
to  make  the  "voluntary  stateinent''  that  she 
was  afraid  of  the  defendant,  or  any  other 
statement.  Nor  is  there  anything  in  the  rec- 
ord to  indicate  that  any  one  except  the  de- 
fendant himself  exercised  any  undue  or  im- 
proper influence  over  the  witness.  Except 
the  bare  statement,  "I  am  afraid  to  tell,  be- 
cause I  am  afraid  of  my  papa,"  made  by  the 
little  one  on  the  stand,  the  record  contains  no 
evidence  of  witnesses,  the  appeal  being  based 
upon  the  affidavit  of  the  defendant  relating 
entirely  to  the  order  of  the  court.  In  my 
judgment,  therefore,  the  language  above  quot- 
ed is  not  applicable  to  this  case. 

The  result  of  this  appeal  emphasizes  the  Im- 
portance of  the  prosecution  exercising  vigi- 
lance in  the  settlement  of  a  bill  of  exceptions, 
80  that  the  record  will  be  made  to  reflect  ac- 
curately the  facts  and  circumstances  which 
may  have  led  up  to  any  action  of  the  court 
which  is  made  the  basis  of  an  exception. 


BOWMAN  T. 


(3S  Or.  279) 
BOWMAN  et  aL 


(Supreme  Court  of  Oregon.    June  12,  1899.) 

PAROL  LICENSE— RBVOCATION— ADVERSE  POS- 
SESSION—IRRIGATION— SUIT  TO  TRY 
WATER  RIGHTS— PARTIES. 

1.  A  parol  license  cannot  be  revoked  after  the 
licensee  has  expended  money  or  performed  la- 
bor in  making  valuable  and  i>ernianent  improve- 
ments on  the  land  on  the  faith  thereof. 

2.  No  adverse  user  can  be  initiated  until  the 
persons  possessing  the  superior  title  are  deprived 
of  its  benefit  in  such  a  BUl>stantial  manner  as 
to  notify  them  that  their  rights  are  being  in- 
vaded. 

3.  In  a  suit  to  determine  an  adverse  claim  to 
the  use  of  water  from  irrigating  ditches,  to  enjoin 
defendants  from  interfering  therewitti,  and  to 
recover  damages  for  an  alleged  trespass,  a  de- 
fendant, who,  at  the  retjuest  of  another  defend- 
ant, tapped  the  ditches  in  question,  and  owns  a 
tract  of  land  across  a  corner  of  which  one  of 
them  is  constructed,  is  a  proper  party. 

4.  A  paramount  right  to  use  the  waters  of  an 
irrigating  ditch  in  irrigating  a  tract  of  land  is 
measured  by  the  owner's  necessities,  and  not  by 
the  capacity  of  the  ditch 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakin,  Judge. 

Suit  by  Isaac  X.  Bowman  against  J.  W. 
and  A.  0.  Bowman.  From  a  decree  in  favor 
of  plaintiff,  defendants  appeal.    Aftlnned. 

This  is  a  suit  to  determine  an  adverse  claim 
to  the  use  of  water,  to  enjoin  defendants  from 
interfering  with  an  Irrigating  ditch,  and  to 
recover  damages  for  an  alleged  trespass. 
Plaintiff  alleges  that  he  Is  the  owner  of  20O 
acres  of  land  in  Union  county,  and  that  the 
defendants  own  180  acres  adjoining  thereto 
on  the  south,  through  which  tracts  Big  creek 
flows  in  a  southerly  direction;  tliat  in  1869  his 
grantor  diverted  500  inches  of  water,  miners' 
measure,  from  the  east  side  of  said  creelc 
and  in  1872  250  inches,  miners'  measure,  from 
the  west  side  thereof,  which  by  means  of 
ditches  he  appropriated  to  the  irrigation  of 
bis  land;  that  the  defendants,  unlawfully 
claiming  to  have  some  interest  in  or  right 
to  the  easement,  tapped  the  ditches  and  ap- 
propriated the  water,  in  consequence  of  which 
he  has  sustained  damage  in  the  sum  of  $250. 
Tbe  defendants,  denying  tbe  material  allega- 
tions of  the  complaint,  aver  that  their  prede- 
cessor in  interest  aided  plaintiff's  grantor  in 
constructing  said  ditches,  under  an  agreement 
that  one-half  of  the  water  flowing  therein 
should  be  appropriated  to  their  land,  notwith- 
standing which  plaintiff  has  used  more  than 
his  share  thereof,  whereby  they  have  been 
damaged  in  the  sum  of  $100.  The  reply  hav- 
ing put  In  issue  the  allegations  of  new  matter 
contained  in  the  answer,  a  trial  was  had,  re- 
sulting In  a  decree  awarding  to  plaintiff  the 
sum  of  $25  as  damages;  giving  him  from  the 
east-side  ditch  75  and  from  the  west  side  15 
inches  of  water,  miners'  measure,  under  6-inch 
pressure;  and  perpetually  enjoining  defend- 
ants from  interfering  with  said  ditches,  or 
the  plaintiff's  use  of  the  water  flovring  there- 
in, to  the  extent  of  such  award,  from  wtiich 
decree  defendants  appeal. 
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J.  P.  Baker,  for  appellants.  X.  H.  Craw- 
ford, for  reapondent. 

MOORE,  J.  (after  ataUng  tbe  facts).  It 
is  contended  that  defendants'  predecessor  in 
interest,  having,  in  consideration  of  obtaining 
water  to  irrigate  bis  land,  aided  piaintifC's 
grantor  in  extending  the  ditches  In  order  that 
the  latter  might  procure  the  use  of  water  for 
a  benencial  purpose,  thereby  acquired  an 
easement  in  the  dliches,  and  such  a  right  to 
the  use  of  the  water  flowing  therein  as  to 
render  the  license  under  wUch  he  performed 
the  labor  Irrevocable,  and  that,  acting  upon 
this  claim  of  right,  the  defendants  and  those 
from  whom  they  derived  their  title  have  for  a 
period  of  more  tlian  10  years  used  a  suffi- 
cient qoantity  of  water  to  irrigate  the  cul- 
tivated portion  of  their  said  land,  by  which 
means  a  prescriptive  right  has  been  acquired 
to  continue  the  use  thereof.  If  the  evidence 
bore  out  this  contention,  a  reversal  of  the 
decree  would  necessarily  follow,  for  the  rule 
Is  well  settled  in  this  state  that  a  parol  license 
cannot  be  revoked  after  the  licensee  has  ex- 
pended money  or  performed  labor  In  making 
valuable  and  permanent  Improvements  on  real 
property  upon  the  faith  of  such  license.  Coff- 
man  v.  Bobbins,  8  Or.  278;  Huston  v.  Bybee, 
17  Or.  140,  20  Pac.  51;  Combs  v.  Slay  ton, 
'19  Or.  99,  26  Pac.  661;  Curtis  v.  Water  Co., 
20  Or.  34,  23  Pac.  808,  and  25  Pac.  378; 
McBroom  v.  Thompson,  25  Or.  559,  37  Pac. 
57;  Garrett  v.  Bishop,  27  Or.  349,  41  Pac. 
10.  The  doctrine  thus  announced  is  not  nov- 
el, for  it  has  been  repeatedly  held  that  a 
parol  license  to  do  some  act  on  the  servient 
estate  is,  when  executed.  Irrevocable.  Washb. 
Easem.  *5W>;  Morse  v.  Copeland,  2  Gray, 
302;  Johnson  v.  Skillman,  43  Am.  Rep.  192; 
De  Graftenrled  v.  Savage  (Colo.  App.)  47  Pac. 
902. 

Considering  the  rights  of  the  respective 
parties,  the  evidence  tends  to  show  that  In 
1871  William  Wilson  settled  upon  said  200- 
acre  tract,  then  unsurveyed  lands  of  the  Unit- 
ed States,  through  which  Big  creek  flows; 
that  In  1872  he  dug  a  ditch  from  the  east 
side  of  said  stream,  and  appropriated  water 
therefrom,  and  that,  after  he  had  perfected 
his  title  to  said  land,  plaintiff,  on  December 
17,  1890,  became  the  owner  thereof;  that  in 
1871  P.  H.  Miles  settled  upon  a  tract  of  land 
adjoining  Wilson's  on  the  north,  dug  a  ditch 
from  the  west  side  of  Big  creek,  and  made 
an  appropriation  of  the  waters  thereof;  that 
In  1875  I.  Hyatt  settled  upon  a  tract  of  pub- 
lic land  adjoining  Wilson's  on  the  south, 
and  in  1877  extended  Wilson's  ditch  to  his 
land,  and  the  next  year  he  and  Wilson  Joint- 
ly extended  the  Miles  ditch  to  their  tracts, 
and  appropriated  the  water  In  Irrigating  the 
same;  that,  the  title  to  the  land  on  which 
Hyatt  settled  having  been  obtained  from  the 
general  government,  the  defendant  Mrs.  A. 
C.  Bowman  on  April  16,  1SS8,  became  the 
owner  thereof;  that  plaintiCf  has  in  cultiva- 
tion about  75  acres  on  the  east  and  about 


15  on  the  west  side  of  Big  creek,  and  Mrs. 
Bowman  has  in  cultivation  12%  acres  on  the 
east  and  about  7  on  the  west  side  thereof, 
which  lands  are  arid,  but  when  properly  Ir- 
rigated become  very  productive;  that  in  1893, 
Big  creek  becoming  low,  plaintUt  appropriated 
nearly  all  the  water  In  tbe  ditches,  claiming 
a  right  thereto  under  Wilson's  appropriation, 
but  defendants.  Insisting  that  Hyatt  had  a 
right  to  use  one-half  thereof,  and  that  they, 
as  his  successors,  were  entitled  to  the  same 
quantity,  tapped  the  ditches  and  appropriated 
a  part  of  the  water,  and  in  1897,  the  stream 
again  becoming  low,  the  controversy  waa 
renewed,  to  settle  which  this  suit  was  In- 
stituted July  13tb  of  that  year. 

We  think  the  evidence  conclusively  shows 
that  Wilson  had  the  prior  right  to  the  water 
from  the  east-side  ditch,  and,  if  any  remained 
after  he  had  used  sufficient  to  Irrigate  his 
cultivated  land,  Hyatt  was  entitled  to  it,  and 
that  plalntlfC,  having  succeeded  to  Wilson's 
rights,  is  entitled,  unless  deprived  thereof  by 
an  adverse  user,  to  appropriate  a  sufficient 
quantity  from  the  east-side  ditch  to  irrigate 
his  cultivated  land  lying  on  that  side  of  the 
creek;  that,  after  the  needs  of  Miles'  suc- 
cessor In  Interest  are  fully  satisfied  from. the 
water  flowing  in  the  west-side  ditch,  plain- 
tiff is  entitled  to  a  sufficient  quantity,  if  there 
be  that  amount,  to  Irrigate  his  cultivated 
land  lying  on  that  side  of  the  creek;  and 
that,  if  any  water  then  remain  In  either 
ditch,  the  defendants  are  entitled  to  the  same. 

Upon  the  question  of  a  prescriptive  right, 
the  evidence  shows  that  Hyatt  never  made 
an  adverse  claim  to  the  use  of  the  water  in 
either  ditch.  He  conveyed  his  interest  in 
the  land  and  water  right  appurtenant  there- 
to to  P..  Brannon,  who  died  seised  thereof, 
but  it  does  not  appear  that  he  ever  made 
any  adverse  use  of  the  water.  His  widow 
(now  Mrs.  McGann)  testifies  that  they  had 
all  the  water  they  needed  to  Irrigate  their 
land,  but  this  fact  she  infers  from  the  growth 
of  the  grain  and  fruit  trees  thereon.  No  ad- 
verse user  can  be  initiated  until  the  persons 
possessing  the  superior  use  are  deprived  of  Its 
benefit  in  such  a  substantial  manner  as  to 
notify  them  that  their  rights  are  being  In- 
vj^ded;  and,  as  it  does  not  appear  that  there 
was  any  scarcity  of  water  until  after  Mrs.- 
Bowman  acquired  title  to  her  land,  she  can 
have  acquired  no  right  thereto  by  prescrip- 
tion. Wlmer  v.  Simmons,  27  Or.  1,  39  Pac. 
6;  Anaheim  Water  Co.  v.  Semitroplc  Water 
Co.,  64  Cal.  185,  30  Pac.  623;  Mining  Co.  v. 
Ferris.  2  Sawy.  176,  Fed.  Cas.  No.  14,371.  If 
it  be  assumed,  however,  that  Mrs.  Bowman's 
adverse  use  began  with  her  entry  upon  the 
premises,  it  could  not  deprive  plaintiff  of  his 
right,  because  she  had  not  been  in  possession 
10  years  when  this  suit  was  commenced,  and 
there  was  no  adverse  holding  prior  thereto 
to  which  she  could  tack  her  claim,  and  thus 
complete  the  statutory  limit 

It  is  contended  that  the  suit  should  be  dis- 
missed as  to  the  defendant  J.  W.  Bowman, 
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for  the  reason  that  he  was  Improperly  joined. 
No  motion  to  that  effect  was  made  in  the 
court  below.  Besides,  the  evidence  shows 
that  he,  at  the  request  of  Mrs.  Bowman,  tap- 
ped plaintiff's  ditches,  and  that  he  owns  a 
tract  of  land  across  a  comer  of  which  one 
of  the  ditches  is  constructed,  and  for  these 
reasons  he  was  properly  made  a  party,  and 
liable  with  his  co-defendant  for  the  damages 
awarded,  which  are  not  unreasonable. 

It  Is  further  contended  by  defendants'  coun- 
sel that  the  court  erred  in  decreeing  that  the 
water  to  which  plaintiff  was  entitled  should 
be  measured  under  a  pressure  of  6  inches. 
The  only  erldence  tending  to  show  the  extent 
of  plaintiff's  right  Is  the  testimony  of  W.  D. 
Emily,  who  says  that  one-half  of  an  inch 
of  water  per  acre  in  ordinary  seasons,  and 
1  inch  per  acre  in  dry  seasons,  is  required  to 
irrigate  his  land;  but  no  reference  is  here 
made  to  "miners'  Inches."  This  witness,  hav- 
ing said  that  the  east-side  ditch  had  a  carry- 
ing capacity  of  60  or  C5  Inches,  was  aslced, 
"How  do  you  mean  that  to  be  measured?"  to 
which  he  replied,  "Just  the  natural  flow 
through  the  ditch."  He  did  not  say,  how- 
ever, that  the  quantity  of  water  necessary  to 
irrigate  an  acre  of  land  should  be  measured 
in  this  manner.  At  the  trial  it  was  stipu- 
lated that  Dunham  Wright  should  measure 
the  ditch  at  its  narrowest  point,  and  submit 
the  notes  of  his  survey  to  a  mining  engineer 
to  calculate  the  quantity  of  water  flowing 
therein  "of  miners'  Inches  under  a  six-inch 
pressure."  Wright,  appearing  as  a  witness, 
tcstlilos  that  he  made  this  survey,  and  gives 
the  measurements  taken;  but,  if  any  person 
from  the  notes  of  this  survey  made  the  cal- 
culation agreed  upon,  no  evidence  thereof  ap 
pears  in  the  transcript.  Nor  can  this  be  im- 
portant, for  plaintiff  possessed  the  paramount 
right  to  the  use  of  the  water  by  reason  of 
his  grantor's  prior  appropriation.  In  conse- 
quence of  which  he  is  entitled  to  a  sufllclent 
quantity  to  irrigate  the  land  he  has  In  culti- 
vation; and  this  right  Is  to  be  measured  by 
the  necessity,  and  not  by  the  capacity  of  the 
ditch.  It  may  reasonably  be  Inferred  from 
the  pleadings  and  the  stipulation  that  the  case 
was  tried  upon  the  theory  that  the  quantity 
of  water  necessary  to  irrigate  an  acre  of  land 
was  to  be  measured  in  miners'  inches,  abd, 
there  being  no  statute  In  this  state  on  the 
subject,  such  measurement  must  depend  upon 
the  customs  adopted  in  particular  neighbor- 
hoods, which  are  probably  not  of  such  uni- 
versal application  as  to  be  Judicially  noticed. 
But,  since  it  has  been  held  that  in  some  sec- 
tions a  minors'  inch  Is  to  be  measured  under 
a  pressure  of  6  Inches  (Cole  v.  Logan,  24  Or. 
304,  33  Pac.  568;  Low  v.  Rizor,  '25  Or.  551, 
37  Pac.  82),  it  is  quite  evident  that  the  stipu- 
lation and  the  pleadings  supply  the  lack  of 
proof  as  to  the  particular  custom,  and  show 
that  the  witness  Emily  meant,  and  the  par- 
ties understood,  that  the  quantity  of  water 
necessary  to  Irrigate  an  acre  of  land  was  to 
l>e  so  measured.    Believing  such  to  have  t)een 


the  understanding  of  the  parties  and  of  the 
trial  court,  we  must  affirm  the  decree,  and  It 
Is  so  ordered. 


(13  Colo.  App.  in) 

DE  BORD  et  ftl.  t.  HOLCOMB.i 

(Court  of  Appeals  of  Colorado.    April  10,  1899.) 

STATUTE  OP  FRAUDS— CONTRACTS— PERFORM- 
ANCE WITHIN  A  TEAR-^ONSID- 
ERATION— FRAUD. 

1.  A  parol  agreement  not  to  engage  in  a  busi- 
ness for  three  years  is  not  tnkcn  out  of  the  stat- 
ute of  frauds  ((jen.  St.  §  1521),  as  not  to  be  per- 
formed within  a  year,  because  the  consideration 
therefor  was  paid. 

2.  The  violntion  of  such  a  contract  after  per- 
fonuance  by  one  party  is  not  a  fraad  of  audi  a 
nature  as  would  authorize  a  court  of  equity  to 
disregard  the  statute. 

Appeal  from  district  court,  Saguache  county. 

Suit  by  John  H.  Holcomb  against  Daniel  H. 
De  Bord  and  others.  There  was  a  decree  for 
plaintiff,  and  defendants  appeal    Reversed. 

Ira  J.  Bloomfleid,  for  appellants.  G.  A.  Mer- 
rlman,  for  appellee. 


THOMSON,  P.  J.  The  complaint  of  the 
plaintiff,  John  H.  Holcomb,  alleged  that  on 
the  1st  day  of  December,  1895,  in  considera- 
tion of  $700  in  cash  and  promissory  notes, 
Daniel  H.  De  Bord  and  Mamie  D.  De  Bord 
sold  to  him  their  livery  and  feed  stable,  their 
Uvery  business,  the  good  will  of  the  same,  and 
certain  real  estate  in -the  town  of  Moffat  and 
that  as  part  of  the  transaction  they  agreed 
that  they  would  not,  directly  or  Indirectly,  en- 
gage in  the  livery  business  In  that  town,  or 
In  Its  vicinity,  prior  to  the  1st  day  of  Decem- 
ber, 1898.  It  was  further  averred  that,  in 
violation  of  their  agreement  they  shortly  aft- 
erwards engaged  In  the  livery  business  In  Mof- 
fat and  were  then  carrying  it  on,  to  the  irrep- 
arable injury  of  the  plaintiff.  The  comphiint 
also  alleged  that  the  De  Bords  had  transferred 
to  Ia  D.  Curtis  the  notes  given  by  the  plaintiff, 
or  part  of  them,  without  consideration,  and 
with  knowledge  on  his  part  of  the  facts. 
The  prayer  was  that  the  defendant  Curtis  be 
enjoined  from  collecting  the  notes  in  his 
hands,  and  that  the  defendants  De  Bord  be 
enjoined  from  carrying  on  the  liverj  business 
In  the  town  of  Moffat  No  summons  was  Is- 
sued against  Curtis.  He  entered  no  fippear- 
ance,  and  there  was  no  Judgment  against  him. 
A  temporary  injunction  was  granted,  restrain- 
ing the  defendants  De  Bord  from  carrying  on 
the  livery  business  at  or  near  the  town  of  Mof- 
fat, and  upon  the  final  hearing  the  injunction 
was  made  perpetual.  ITie  De  Bords  have 
brought  the  case  to  this  court  by  appeal. 

Although  Curtis  is  mentioned  in  the  abstract 
and  briefs  as  one  of  the  appellants,  the  use  of 
his  name  as  such  Is  wholly  unauthorized.  He 
was  never  brought  into  court,  he  was  never 

1  Rehearing  denied  June  16,  1899. 
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mentioned  In  the  case  except  In  the  complaint, 
and  no  relief  was  pretended  to  be  granted 
against  him.     He  therefore  has  no  connection 
with  the  case  in  this  court.    The  defendants 
De   Bord   filed   separate   answers,    In   which, 
among   other   things,    they   averred   that   the 
agreement  set  forth  In  the  complaint  that  they 
should  not  engage  In  the  livery  business  at 
MoSat  t)etween  the  Ist  day  of  December,  1895, 
and  the  1st  day  of  December,  1808,  was  not 
in  writing,  and  that  there  was  no  note  or 
memorandum  of  the  agreement  made  In  writ- 
ing, and  signed  by  the  defendants  De  Bord,  or 
either  of  them.    Demurrers  were  Interposed 
and  sustained  to  these  defenses.    The  sustain- 
ing of  the  demurrers  gives  rise  to  the  only 
question  In  the  case,  and  that  is  whether  the 
agreement  was  within  the  statute  of  frauds. 
The  statutory  provision  affecting  the  question 
is  that  tfvery  agreement  not  in  writing  which, 
by  its  terms,  is  not  to  be  performed  within 
one  year  from  the  time  when  it  is  made.  Is 
void.    Oen.  St  1 1621.    This  agreement,  by  its 
terms,  was  not  to  be  performed  within  one 
year  from  the  time  when  it  was  made,  and  it 
was  not  In  writing.    It  was,  therefore,  within 
the  statute.    But  it  is  said  that,  as  the  con- 
tract was  fully  performed  on  the  part  of  the 
plaintifT,  the  statute  does  not  apply.    Whethor 
there  was  a  consideration  for  this  agreement, 
separate  from  that  paid  for  the  real  estate,  the 
business,  and  the  good  will,  does  not  clearly 
appear  from  the  evidence,   but  the  principle 
upon  which  courts  of  equity  will  sometimes 
enforce  specific  performance  of  contracts,  not- 
withstanding the  formalities  required  by  the 
statute  of  frauds  have  not  been  compiled  with, 
is  not  applicable  to  this  class  of  cases.    It  is 
where  the  statute,  which  was  designed  to  pre- 
vent fraud,  Is  sought  to  be  used  for  the  pur- 
pose of  the  commission  of  a  fraud,  that  equity 
affords  relief.    But'  the  fraud  against  which 
equity  will  relieve  notwithstanding  the  stat- 
ute must  consist  of  something  more  than  the 
mere  wrong  of  disavowing  the  contract;  and, 
as  the  act  of  the  defendants  amounted  only  to 
a.  violation  of  their  agreement,  it  does  not  con- 
stitute a  fraud  of  such  a  nature  as  would  au- 
tborlze  a  court  of  equity  to  disregard  the  stat- 
ute.   Browne,  St  Frauds,  f  437  et  seq.    The 
defendants  could  not  repudiate  their  contract 
and  retain  what  they  had  received  under  it; 
hence  the  plaintiff  could  recover  back  what 
if  anything,  he  had  paid  as  a  special  considera- 
tion for  the  agreement;  or.  If  the  money  had 
not  been  paid,  and  the  defendants  were  Insol- 
vent he  could  enjoin  Its  collection.    Apparent- 
ly be  undertook  to  do  this  by  praying  an  In- 
Jnnction  against  the  collection  of  his  notes  in 
Curtis'  hands.    However,  he  did  not  follow  his 
complaint  with  the  acts  necessary  to  secure  the 
relief.     But  he  was  not  entitled  to  an  injunction 
ag'alnst  the  De  Bords.    Their  agreement  not  to 
engage  In  business  for  three  years  was  within 
the  statute,  and  void,  whether  the  consideration 
was  paid  or  not     Gottschalk  v.  Witter,  25  Ohio 
St.  76.     It  was  error  to  sustain  the  demurrers, 
and  the  Judgment  moat  be  reversed.    Reversed. 


CITY  OP  WINFIELD  r.  LTNN, 

(Supreme  Court   of   Kansas.     June   10,   1899.y 

CONSTITUTIONAL  LAW-JUDICIAL  FUNCTIONS 
—CITIES— BOUNDARIES— ALTERATIONS. 
Laws  1897,  c.  267,  authorizing  the  district 
court  to  exclude  unplatted  farm  lands  from  the 
corporate  limits  of  the  city,  where  they  have 
been  improperly  included  therein,  Is  not  repug- 
nant to  the  constitution,  as  conferring  legisla- 
tive powers  on  the  courts. 

Error  from  district  court,  Oowley  county; 
W.  T.  McBrlde,  Judge. 

Proceeding  by  J.  B.  Lynn  against  the  dty 
of  Wlnfleld.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Joseph  O'Hare,  for  plaintiff  In  error.  Mad- 
den &  Buckman,  for  defendant  in  error. 

PER  CURIAM.  J.  B.  Lynn  brought  this 
proceeding  in  the  district  court,  under  chap- 
ter 267  of  the  Laws  of  1897,  to  exclude  from 
the  corporate  limits  of  Winfield  certain  un- 
platted farm  land  improperly  brought  within 
the  boundaries  of  the  city.  Resistance  was 
made  by  the  dty,  and  after  a  trial  the  court 
found  that  the  real  estate  of  the  plaintiff  was 
unplatted  farm  lands,  not  used  or  intended  for 
use  for  city  purposes,  and  that  the  boundaries 
of  the  city  ought  to  be  changed  so  aa  to  ex- 
clude such  land  therefrom,  and  that  by  so 
doing  no  public  or  private  rights  would  be  In- 
jured or  endangered.  An  order  for  the  exclu- 
sion of  the  lands  was  made,  of  which  the  city 
complains.  There  is  no  complaint  that  the 
facts  are  not  correctly  found,  but  the  city  at- 
tacks the  validity  of  the  statute  under  which 
the  proceeding  was  had,  claiming  that  it  Is  an 
attempt  to  confer  legislative  power  on  the  dis- 
trict court  Within  the  decisions  already 
made,  the  power  exercised  in  this  instance 
must  be  held  to  be  Judicial  power.  It  is  a 
controversy  between  the  landowner  on  the  .one 
hand  and  the  city  on  the  other,  the  landowner 
contending  that  under  the  law  and  the  con- 
ditions prescribed  his  land  was  not  properly 
included  within  the  corporate  limits.  The 
city  denies  this  claim,  and  Insists  on  its  right 
to  subject  what  is  alleged  to  be  mere  farm 
lands  to  the  burdens  of  municipal  taxation. 
The  legislature  prescribes  the  conditions  and 
the  manner  upon  and  by  which  adjacent  lauds 
may  be  included  in  the  corporate  limits  of  a 
city;  but  whether  the  conditions  exist,  and 
whether  statutory  procedure  has  been  pur- 
sued, in  a  given  case,  are  questions  for  Ju- 
dicial inquiry  and  decision.  Questions  of  mu- 
nicipal policy  are  not  committed  to  or  to  be 
determined  by  the  court  but  whether  a  city, 
In  extending  its  boundaries,  has  kept  within 
the  limits  fixed  by  the  law,  and  pursued  the 
methods  marked  out  by  the  legislature,  may 
be  decided  by  a  court  when  d^awn  In  issue 
between  the  city  and  the  landowner.  Callen 
V.  Junction  City,  43  Kan.  627,  23  Pac.  652; 
Hullng  V.  City  of  Topeka,  44  Kan.  570,  24 
Pac.  1110;  Hurla  v.  Kansas  City,  46  Kan. 
738k  27  Pac.  143;    City  of  Emporia,  r.  Rail- 
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dolph,  56  Kan.  117,  42  Pac.  376.  The  objec- 
tions that  the  act  contains  more  tiian  one  sub- 
ject, tliat  the  subject-matter  thereof  is  not 
clearly  expressed  in  the  title,  or  that  it  is  in 
conflict  'With  the  federal  constitution,  cannot 
t>e  sustained,  and  do  not  require  an  extended 
discussion.  The  judgment  of  the  district 
court  will  be  affirmed. 


MEYER  T.  MEYER. 

(Snpreme  Court  of   Kansas.     June   10,   1899.) 

ACTIONS  FOR  DIVORCE— WHEN  AT  IS8UB— 
JUDGMENT  BY  DEFAULT— DIVISION  OF  PROP- 
ERTY —  APPEAL,  —  CONFLICTING  EVIDENCEl— 
REVIEW. 

1.  A  judgment  by  default  may  be  rendered  in 
an  action  tor  divorce  during  the  same  term  as 
that  in  which  the  action  was  commenced,  though 
Civ.  Code,  §  327,  prohibits  a  trial  iit  such  term 
where  issue  has  been  joined  by  answer,  and 
Gen.  St  1887,  c.  96,  §  60,  prohibits  the  granting 
of  a  divorce  without  proof. 

2.  Disputed  questions  of  fact  on  an  issue  of  a 
division  of  property  in  an  action  for  divorce  will 
not  be  reviewed. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Eliza  Meyer  against  Conrad 
Meyer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

E.  A.  Austin  and  E.  G.  Wilson,  for  plain- 
tiff in  error.  Howell  Jones,  for  defendant  in 
error. 


PER  CURIAM.  This  was  an  action  for  di- 
vorce and  for  a  division  of  property  brought 
by  Eliza  Meyer,  the  defendant  in  error,  as 
plaintiff,  against'  Conrad  Meyer,  the  plaintiff 
in  error,  as  defendant.  A  divorce  and  a  di- 
vision of  property  were  granted.  The  action 
was  commenced  on  the  Utb  of  January,  1898. 
The  answer  day  was  February  10th.  The 
defendant  filed  no  answer  or  pleading  or 
paper,  but  made  default,  and  the  case  was 
called  February  18th.  An  agreement  was 
had  between  the  parties  for  a  division  of 
property  in  the  event  the  divorce  should  be 
granted,  but  the  defendant  failed  to  comply 
with  its  terms.  A  short  continuance  was 
had,  to  enable  the  court  to  inquire  Into  the 
equity  of  that  part  of  the  case.  Upon  doing 
80,  a  division  of  property  was  made  different 
from  that  which  bad  been  conditionally 
agreed  upon  between  the  parties.  The  de- 
fendant, Conrad  Meyer,  makes  two  claims 
of  error.  One  is  that  the  court  heard  the  case 
at  a  term  of  court  at  which  it  was  not  legally 
triable;  the  other,  that  the  division  of  pro;>- 
erty  was  Inequitable. 

The  action  was  commenced,  the  time  for 
answer  set,  and  the  case  heard  at  and  during 
the  January  term  of  the  district  court.  The 
plaintiff  in  error  claims  that  inasmuch  as 
cases  of  divorce  must  be  heard  upon  the  tes- 
timony for  the  plaintiff,  at  least,  they  cannot 
be  regarded  as  default  cases,  even  though 
the  defendant  files  no  answer  nor  otherwise 
makes  api>carancc  in  the  case.    If  the  de- 


fendant had  answered  the  plaintifTs  petition, 
and  thus  formally  joined  issue  with  her,  the 
case  could  not  have  been  properly  tried  until 
the  succeeding  April  term.  Civ.  Code,  f  327 
(Gen.  St.  1887).  No  divorce,  however,  shall 
be  granted  without  proof.  Gen.  St  1897,  c. 
96,.  i  60.  There  was  no  issue  between  the 
parties.  The  defendant  had  made  no  denial 
of  the  plaintiff's  allegations.  As  to  htm  they 
stood  confessed.  The  statute  last  quoted, 
from  considerations  of  public  policy  and  in 
the  interest  of  the  state,  which  is  always  a 
quasi  party  to  such  controversies,  requires 
the  plaintiff,  notwithstanding  the  defendant's 
default,  to  make  proof  of  her  charges.  It 
does  not  make  this  requirement  in  the  Inter- 
est of  the  defendant,  but  In  the  interest  of 
public  order  and  the  purity  and  integrity  of 
the  conjugal  relation.  It  may  be  said  that 
the  proof  required  in  such  cases  Is  not  proof 
against  the  defendant,  but  proof  in  behalf  of 
the  state.  If,  notwithstanding  the  defend- 
ant's default  of  answer,  he  were  to  appear  up- 
on the  calling  of  the  case,  he  would  doubtless 
be  allowed  to  resist  the  proceedings.— be  al- 
lowed to  do  80  In  the  Interest  of  the  public, 
and  not  alone  as  a  party  to  the  case.  We 
think  that,  within  a  prox>er  sense,  the  defend- 
ant made  such  a  default  as  to  make  the  case 
triable  at  the  term  it  was  heard. 

Upon  the  question  of  the  division  of  prop- 
erty, the  case  is  within  the  terms  of  a  multi- 
tude of  others  holding  ourselves  disqualified 
to  review  disputed  questions  of  fact  Espe- 
cially should  such  rule  be  applied  in  a  case 
of  this  kind,  which  is  determinable  upon 
equitable  rather  than  strictly  legal  consider- 
ations. The  judgment  of  the  court  below  is 
affirmed. 


ST.  LOUIS,  K.  &  S.  W.  RY.  CO.  r.  HAM- 
MERS. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment C.  D.    June  20,  1899.) 
EMINENT  DOMAIN— COMPENSATION. 
In  an  appeal  from  an  award  made  in  a  con- 
demnation proceeding  for  the  right  of  way  for  a 
railroad,  the  jury,  in  answer  to  a  special  ques- 
tion, stated  that  the  greater  part  of  the  award 
made  was  for  the  frightening  of  stock  by  pass- 
ing trains.    Held,  that  such  damngcs  are  specu- 
lative,  and  not  a  proper  element  in  awarding 
compensation.     Railway   Co.   v.   Hammers,  ^ 
Pac.  922,  51  Kan.  127. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Happer  county: 
G.  W.  McKay,  Judge. 

Condemnation  proceedings  by  the  St  L«nis, 
Kansas  &  Southwestern  Railway  Company 
against  James  A.  Hammers.  From  the  ver- 
dict, the  railroad  company  brings  error.  Re- 
versed. 

Fuller  &  Whitcomb,  for  plaintiff  in  error. 
Richard  B.  Sbepard,  for  defendant  in  error. 

PER  CURIAM.  In  June,  1888,  commis- 
sioners appointed  by  the  district  judge  of  Har- 
per county  laid  off,  condemned,  and  appraised 
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a  right  of  way  for  the  plaintiff  In  error 
through  the  land  of  the  defendant  In  error, 
taking  for  that  purpose  (x/ioo  of  an  acre, 
and  awarding  damages  for  the  taking  of  the 
land  in  the  sum  of  $50.  The  defendant  In 
en-or  appealed  to  the  district  court,  where 
the  Jury  returned  a  verdict  In  his  favor  In  the 
sum  of  $^5,  $600  of  which  was  for  damage 
to  the  feed  lot  from  which  the  land  for  the 
right  of  way  was  taken,  for  the  reason  that 
passing  trains  might  frighten  stock.  The 
Judgment  based  on  that  verdict  was  reversed 
by  the  supreme  court  In  the  case  of  Railway 
Co.  V.  Hammers,  51  Kan.  127,  32  Pac.  922. 
On  the  second  trial  the  jury  returned  a  ver- 
dict In  favor  of  the  defendant  In  error  In  the 
sum  of  $350,  $12  of  which  was  for  the  value 
of  the  land  taken,  and  $338  for  the  damage  to 
the  feed  lot  The  defendant  below  moved  to 
strike  out  of  the  general  verdict  the  last- 
named  sum,  for  the  reason  that  It  appeared 
from  the  special  findings  of  fact  that  such  sum 
was  for  damages  purely  speculative  and  ille- 
gal, to  wit,  the  frightening  of  stock  In  the 
feed  lot.  The  court  overruled  the  motion, 
and  rendered  judgment  upon  the  verdict.  The 
defendant  thereupon  moved  to  modify  the 
Judgment  by  striking  therefrom  the  sum  of 
$338,  for  the  reason  already  stated,  and  the 
court  overruled  the  motion.  The  evidence  Is 
not  preserved  in  the  record,  and  no  motion  for 
a  new  trial  was  filed.  The  record  will  be  re- 
viewed nnder  the  authority  of  the  decision  In 
Ritchie  v.  Railway  Co.,  55  Kan.  36,  39  Pac. 
718,  as  the  Issues  presented  by  the  motion  to 
strike  out  part  of  the  verdict  and  the  motion 
to  modify  the  Judgment  were  both  based  on 
the  alleged  Inconsistency  of  the  special  find- 
ings with  the  general  verdict.  A  careful 
examination  of  the  special  findings  leads  us 
to  conclude  that  the  jury,  in  allowing  $338 
as  damages  to  the  feed  lot,  from  which  a 
small  portion  was  taken  for  the  right  of  way, 
made  such  allowance  solely  on  account  of  the 
liability  of  the  live  stock  kept  therein  to  be- 
come frightened  by  passing  trains.  It  hav- 
ing been  determined  by  tlie  supreme  court.  In 
the  review  of  the  first  Judgment  entered  In 
this  case,  that  such  damage  was  not  a  proper 
element  in  determining  the  compensation  to 
which  the  owner  of  the  land  was  entitled.  It 
must  now  be  held  that  the  trial  court  erred 
In  refusing  to  strike  out  that  part  of  the  ver- 
dict which  allowed  such  damage,  and  by  re- 
fusing to  modify  Its  judgment  by  eliminating 
therefrom  the  corresponding  part  of  the  same. 
The  Judgment  of  the  district  court  Is  reversed, 
and  the  cause  remanded  for  a  new  trIaL 


(8  Kan.  App.  806) 

REMINGTON  v.  SELLERS. 

(Cbnrt  ot  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  14,  1890.) 

REAL-ESTATE   BROKER— RIGHT  TO 
COMMISSION. 
1.  The  evidence  examined,  and  held,  that  the 
finding  and  judgment  of  the  trial  court  are  fully 
■astaiued. 


2.  Where  a  contract  of  sale  has  been  made 
by  principal  and  purchaser,  the  right  of  the 
agent  who  negotiated  the  contract  of  sale  to  re- 
cover bis  commission,  in  the  absence  of  fraud 
or  deceit  on  his  part,  cannot  he  defeated  by  the 
failure  of  title  on  the  part  of  the  principal. 

(SjUaous  by  the  Court) 

Error  from  district  court  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  A.  K.  Sellers  against  J.  B.  Rem- 
ington. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Sperry  Baker,  for  plaintiff  In  error.  B.  F. 
Simpson,  for  defendant  In  error. 

SCHOONOVBR,  J.  This  action  was  com- 
menced by  J.  K.  Sellers  against  J.  B.  Reming- 
ton before  a  justice  of  the 'peace  to  recover 
$250  for  services  rendered  as  agent  In  the 
sale  of  real  property.  The  case  was  appealed 
to  the  district  court  of  Miami  county,  tried 
by  the  court  without  a  jury,  and  a  Judgment 
rendered  in  favor  of  the  plaintiff  below,  J.  K. 
Sellers,  for  the  amount  claimed.  The  find- 
ing and  Judgment  of  the  trial  court  are  fully 
sustained  by  the  evidence.  It  is  contended, 
however,  that  the  contract  for  the  sale  of  the 
land  entered  Into  by  J.  B.  Remington  and 
Samuel  R.  Stillman,  the  proposed  purchaser. 
Included  In  the  description  of  the  real  estate 
the  homestead  of  Remington,  and  that  the 
wife  of  Remington  did  not  sign  the  contract; 
that  the  contract  Is  void,  and  that  there  could 
be  no  sale.  That  a  contract  made  by  the  hus- 
band, without  the  consent  of  the  wife,  to  con- 
vey the  homestead,  is  void,  is  settled  in  this 
state.  Thimes  v.  Stumpff,  33  Kan.  53,  5  Pac. 
431;  Hodges  v.  Farnham,  40  Kan.  777,  31 
Pac.  606.  This  action  is  upon  a  separate 
and  independent  contract  for  personal  ser^'ices 
as  agent  of  J.  B.  Remington,  and  when  the 
sale  was  completed  the  agent  Sellers,  was 
entitled  to  his  commission,  and  the  court  so 
found.  If  Remington  had  no  authority  to  sell 
the  land,  it  would  not  release  him  from  his 
obligation  to  his  agent.  The  agent,  acting  in 
good  faith,  is  not  responsible  for  the  failure 
of  title.  Lockwood  v.  Halsey,  41  Kan.  166, 
21  Pac.  9S.  The  judgment  of  the  district 
court  is  affirmed. 


(8  Kan.  App.  824) 
OSBURN  et  al.  v.  MAGEE  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    June  20,  1899.) 

HOMESTEAD— WHAT  CONSTITUTES— EVIDENCE. 
In  March,  1890,  the  defendants  in  error,  In- 
tending to  acquire  a  homestead,  purchased  a 
tract  of  land,  occupied  by  a  tenant  of  their  gran- 
tor under  a  lease  expinng  March  1,  1801,  and 
before  the  end  of  the  tenant's  term  voluntarily 
extended  such  term  until  after  the  wheat  harvest 
of  1891,  and  also  procured  an  extension  of  the 
term  of  the  lease  under  which  they  were  occupy- 
ing another  tract  until  the  fall  of  1801.  and 
where  they  remained  until  October  20th  of  tliat 
year,  when  they  removed  upon  the  land  claimed 
as  a  homestead,  but  not  until  six  days  after  it 
had  been  levied  on  under  nn  execution.  Tlie  evi- 
dence showed  that  the  removal  was  hastily  made, 
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irltboat  preparation  of  the  premises  for  occupan- 
cy, and  on  the  next  day  after  a  consultation  with 
an  attorney  concerning  their  homestead  rights. 
Bad,  that  the  land  was  not  Invested  with  the 
homestead  character,  and  waa  subject  to  levy 
under  the  execution. 

Dennison,  P.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  connty; 
O.  Be«d,  Judge. 

Action  by  Flora  Magee  and  J.  H.  Magee 
against  a  D.  Osbum  and  Rufus  Cone,  sheriff 
of  Sedgwick  county.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

Amldon  &  Conly,  for  plaintiffs  in  error. 
Eohrbaugh  &  Rauch,  for  defendants  in  error. 

MILTON,  J.  In  this  action  a  permanent 
Injunction  was  granted  restraining  the  plain- 
tiffs In  error,  Rufus  Cone,  as  sheriff  of  Sedg- 
wicli  county,  and  G.  D.  Osbum,  the  exe- 
cution creditor,  from  selling  and  causing  to 
be  sold  a  certain  tract  of  land  which  had 
been  levied  on  under  an  execution  Issued 
against  the  defendants  in  error,  and  which 
land  the  court  found  to  be  the  homestead  of 
the  latter.  On  March  16,  1890,  and  while 
the  defendants  in  error  were  residing  upon 
certain  premises  near  the  corporate  limits  of 
the  dty  of  Wichita  as  tenants  under  a  one- 
year  lease  commencing  about  March  1,  1890, 
Mrs.  Magee,  acting  through  her  husband  as 
her  agent,  purchased  80  acres  of  land  In  Sedg- 
wick county,  and  paid  for  the  same  out  of 
funds  then  recenUy  received  from  her  de- 
ceased father's  estate.  They  had  removed 
ffom  their. former  homestead,  a  farm  of  160 
acres,  In  Sedgwick  county,  which  they  had 
previously  incumbered  with  two  mortgages; 
the  first  to  the  Farmers'  Loan  &  Tmst  Com- 
pany, and  the  second  to  U.  D.  Osbum.  At 
the  dates  named  the  mortgages  were  In  pro- 
cess of  foreclosure  In  a  single  foreclosure  ac- 
tion, and  on  October  14,  1800,  Judgment  was 
entered  in  favor  of  the  mortgagees.  After- 
wards the  mortgaged  land  was  sold  under  an 
order  of  sale  Issued  in  said  action,  the  pro- 
ceeds of  the  sale  being  sufficient  to  satisfy 
the  first  mortgage  only.  The  amount  due  Os- 
bum at  that  time  was  $1,050,  no  part  of 
which  was  paid  at  the  time  of  the  commence- 
ment of  the  present  action.  The  testimony 
on  behalf  of  the  plaintiffs  below  tended  to 
prove  that  at  the  time  Mrs.  Magee  purchased 
the  80-acre  tract  she  and  her  husband  In- 
tended to  occupy  the  same  as  a  homestead  as 
soon  as  possession  could  be  obtained  from  the 
tenant  of  their  grantor,  the  tenancy  being  for 
one  year  from  March  1,  1890.  They  were 
aware  of  the  existence  of  the  tenancy  before 
making  the  purchase,  and  dlrectiy  after  the 
purchase  Mr.  Magee  tried  without  success  to 
obtain  from  the  tenant  a  surrender  of  the 
possession.  It  was  then  agreed  that  the  ten- 
ant should  occupy  the  land  until  the  end. of 
his  term,  the  rent  to  be  paid  to  the  defend- 
ants Id  e*Tor.  In  the  fall  of  ISOO  the  tenant 
sowed  wheat  upon  the  land,  with  the  consent 


of  the  defendants  In  error,  who  also  consent- 
ed that  the  tenant  might  remain  on  the  farm 
until  after  the  wheat  harvest  of  1891.  There- 
after the  defendants  in  error  leased  the  prem- 
ises they  were  themselves  occupying  for  a 
further  term,  extending  until  some  time  in 
the  fall  of  1891.  In  August,  1891.  the  tenant 
quit  the  premises,  and  the  defendants  in  er- 
ror caused  part  of  the  same  to  be  plowed 
preparatory  to  sowing  wheat  thereon.  They 
testified  that  they  could  not  leave  the  prem- 
ises they  were  occupying  until  after  they  had 
taken  care  of  the  apple  cn^  grown  there  la 
the  season  of  1891.  They  actually  removed 
to  the  premises  claimed  as  a  homestead  on 
October  20,  1891,  six  days  after  the  levy  had 
been  made,  and  under  the  execution  in  favor 
of  Osbum.  The  removal  was  hastily  made, 
and  without  any  preparation  therefor.  The 
house  on  the  land  contained  only  two  rooms, 
and  in  one  of  them  wheat  was  stored.  On 
the  preceding  day  Mr.  Magee,  learning  of  the 
levy,  had  consulted  an  attorney  regarding 
the  matter.  Some  time  prior  to  the  levy  of 
the  execution,  Magee  bad  gone  to  Oklahoma 
with  the  expectation  of  locating  upon  public 
land,  but  he  abandoned  the  idea,  and  re- 
turned. This  action  was  commenced  by  Mrs. 
Magee,  and  afterwards  she  was  permitted  to 
amend  her  petition  by  Joining  her  husband  as 
co-plaintiff.  They  had  no  other  real  prop- 
erty. 

Do  the  foregoing  facts  sustain  the  finding 
of  the  trial  court  that  the  land  In  controversy 
was  the  homestead  of  the  defendants  in  er- 
ror at  the  date  of  the  levy?    In  Monroe  t. 
May,  0  Kan.  466,  one  paragraph  of  the  sylla- 
bus reads:     "A  purchase  of  a  homestead  with 
a  view  to  occupancy,  followed  by  occupancy 
within  a  reasonable  time,  receives,  from  the 
time   of   purchase,    a   homestead    exemption 
from   seizure  upon  execution   or  Judgment." 
In  the  case  of  Swenson  v.  ECiehl,  21  Kan.  533, 
it  appears  that  the  land  was  purchased  by 
the  execution  debtor  on  November  13,  1876. 
The  Judgment  on  which  the  execution  ■waa 
based  was  rendered  in  1873,  and  the  property 
was  levied  on  and  sold  under  an  executloa 
upon   that   Judgment  issued   in   April.    1877. 
There  was  a  house  on  the  land,  but  the  de- 
fendant had  failed  to  occupy  it  as  a  residence 
up  to  the  time  of  the  trial.    In  the  opinioa 
Mr.  Justice  Brewer  said:    "'Occupied  as  a 
residence  by  the  family  of  the  owner*  is  the 
language    of    the    constitution    defining     the 
homestead  exemption.    We  are  aware    th&t 
occupancy  is  not  always  possible  at  the  In- 
stant of  purchase,  and  that,  a^  we  have  here- 
tofore said,  a  reasonable  time  Is  allowed   in 
which  to  prepare  for  and  to  complete  the  re- 
moval and  occupation  of  the  intended  home- 
stead; but  the  purchase  must  be  for  the  pur- 
pose and  with  the  intent  of  present,  and  not 
simply  of  future,  use  as  a  residence.    A.  party 
may  not  have  two  homesteads.     If  he   occo- 
ples  one  dwelling  as  a  residence,  and  Intends 
to  continue  such  ocnipatlon  for  the  presont. 
a  purchase  of  another  residence  does  not  tn- 
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vest  that  with  the  character  of  a  homestead 
Bimply  because  of  aD  intent  at  some  future 
and  more  convenient  time  to  make  it  his 
home.  And  this  is  true  whether  the  present 
residence  is  owned  or  leased."  The  syllabus 
of  the  case  reads:  "(1)  Occupation,  actual 
or  constructive,  Is  essential  to  give  the  home- 
stead character  to  premises.  (2)  While  oc- 
cupation need  not  always  be  instantaneously 
contemporaneous  with  purchase  to  create  a 
homestead,  yet  the  purchase  must  always  be 
with  the  Intent  of  present,  and  not  simply  of 
future,  occupancy."  In  the  case  of  Ingels  v. 
Ingels,  50  Kan.  755,  82  Pac.  387,  the  supreme 
court,  by  Mr.  Justin  Allen,  reviewed  practi- 
cally all  of  the  decisions  of  that  court  in 
which  the  homestead  provision  of  the  consti- 
tution has  been  considered.  In  the  opinion 
It  is  said:  "Whatever  our  views  might  be  as 
to  the  propriety  of  allowing  a  debtor  to  hold 
a  tract  of  land  for  a  homestead,  whether  oc- 
cupied or  not,  we  are  bound  to  declare  the 
law  as  we  find  it;  and  while  this  court  In  the 
cases  dted,  has  given  the  constitutional  pro- 
vision a  liberal  construction,  for  the  purpose 
of  fully  securing  to  needy  debtors  the  benefi- 
cent extensitm  secured  to  them  by  the  consti- 
tution, yet  we  may  not  wholly  dispense  with 
the  requirement  of  occupancy."  The  first 
paragraph  of  the  syllabus  reads:  "Where 
city  lots  are  purchased  for  a  homestead,  in 
order  to  preserve  a  debtor's  right  to  the 
homestead  exemption  he  must  actually  occu- 
py the  same  as  a  residence  within  a  reason- 
able time  after  the  purchase;  and  where  a 
debtor  fails  to  so  occupy,  and  falls  to  make 
any  preparation  for  occupancy,  for  a  period 
of  two  years  and  five  months  after  such  pur- 
chase,-he  cannot  defeat  the  Judgment  lien  of 
a  creditor  merely  by  showing  that  he  has 
always  intended  to  occupy  said  lots  as  a 
homestead.  The  constitution  and  the  statute 
require  actual  occupancy  in  order  to  preserve 
a  homestead  right"  Referring  now  to  the 
facts  hereinbefore  stated,  it  will  be  seen  that 
at  the  time  Mrs.  Magee  purchased  the  tract 
of  land  she  and  her  husband  intended  to  oc- 
cupy the  same  as  a  homestead  at  some  fu- 
ture time.  They  were  aware  of  the  existing 
tenancy,  and  the  purchase  was  completed  be- 
fore any  eSort  was  made  to  terminate  such 
tenancy.  It  Is  possible  that  within  the  prin- 
ciple of  the  decision  by  the  supreme  court  of 
this  state  in  the  case  of  Upton  v.  Coxen 
(Kan.  Sup.)  65  Pac  284,  the  tenancy  existing 
at  the  date  of  the  purchase  of  the  land  might 
be  regarded  as  a  temporary  obstacle  prevent- 
ing immediate  occupancy  by  the  defendants 
in  error,  and  that  the  latter  might  have  ac- 
quired a  homestead  right  in  the  land  notwith- 
standing the  fact  of  such  tenancy;  but  it  Is 
doubtful  if  the  decision  goes  to  that  extent 
Assuming,  however,  that  it  does,  there  is  not 
in  the  record  anything  to  excuse  the  conduct 
of  the  defendants  in  error  in  extending  the 
term  of  the  tenancy  from  March  1st  to  some 
Indefinite  date  "after  harvest."  It  Is  unrea- 
sonable to  say  that  their  voluntary  extension 


of  the  terms  of  the  tenancies  as  to  the  prem- 
ises they  were  themselves  occupying  and  as 
to  the  land  in  controversy  was  consistent 
with  an  intent  of  present  occupancy  by  them- 
selves of  the  latter  tract  as  a  homestead. 
The  defendants  in  error  showed  affirmatively 
by  their  own  acts  that  whatever  intention  of 
present  occupancy  they  entertained  when  the 
land  was  purchased  had  been  abandoned. 
The  execution  to  enforce  the  Judgment  hav- 
ing been  levied  after  the  abandonment  of  the 
intention  of  occupancy  and  before  actual  oc- 
cupancy of  the  land  by  the  defendants  in  er- 
ror, a  homestead  right  therein  did  not  exist 
at' the  date  of  the  levy,  and  was  not  acquir- 
ed by  occupancy  after  the  levy.  BuUene  v. 
Hiatt  12  Kan.  98;  Ingels  v.  Ingels,  50  Kan. 
755,  32  Pac.  387.  The  trial  court  erred  in  de- 
claring the  tract  In  controversy  to  be  a  home- 
stead, and  exempt  from  levy  and  sale  under 
the  execution.  The  Judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

DEXNISOX,  P.  J.,  dissents. 


(S  Kan.  App.  807) 
CHENAULT  et  aL  v.  CHAPPELL  et  al. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment E.  D.    Jane  14,  1809.) 

CORPORATIONS— EXECUTION  AGAINST  STOCK- 
HOLDERS—ISSUANCES— VALIDITT. 
Where,  after  an  execution  upon  a  judgment 
against  a  corporation  was  returned  nulla  bona, 
the  court,  on   motion  of  the  judgment   credit- 
ors,  ordered  an  execution  to  issue  aeainst  the 
stockholders  of  the  corporation,  and  where  the 
execution  so  ordered  was  not  issued  until  nearly 
two  years  after  the  judgmeut  against  the  cotpo- 
ration  had  become  dormant,  held,  that  such  ex- 
ecution was  invalid. 
(Syllabus  by  the  Court.) 

Error  from  district  court  Bourbon  county; 
Walter  L.  Simons,  Judge. 

Action  by  W.  H.  Chappell  and  others 
against  the  Pt  Scott  Window-Glass  Com- 
pany. Judgment  for  plaintiff,  and  motion  for 
execution  against  W.  Chenault  and  others, 
stocldiolders.  Execution  ordered,  and  Che- 
nault and  others  bring  error.    Reversed. 

J.  D.  McCleverty,  for  plaintiffs  In  error. 
John  H.  Crlder  and  Humphrey  &  Hudson, 
tor  defendants  In  error. 

MILTON,  J.  On  May  23,  1888,  the  defend- 
ants In  error  recovered  Judgment  against  the 
Ft  Scott  Window-Glass  Company,  a  Kansas 
corporation,  for  the  sum  of  $6!>4.75,  and  on 
the  27th  of  the  following  November  an  exe- 
cution issued  upon  the  Judgment  was  return- 
ed nulla  bona.  In  January,  1891,  the  Judg- 
ment creditors  filed  a  motion,  under  section 
32  of  the  act  relating  to  private  corporations, 
for  an  execution  against  Chenault  Bros.,  who 
held  $500  of  the  capital  stock  of  the  insolvent 
(Corporation.  On  December  17,  1891,  the  mo- 
tion was  heard,  and  an  order  was  entered  as 
prayed  for.    The  execution  so  ordered  against 
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the  stockholders  was  not  Issued  until  No- 
vember 20,  1895.  It  was  levied  upon  certain 
real  estate  belonging  to  Chenault  Bros.,  and, 
a  few  days  prior  to  the  date  set  by  the  sher- 
iff for  the  sale  of  the  property,  they  filed 
their  motion  to  recall,  quash,  and  set  aside 
the  execution;  the  grounds  of  the  motion 
being  that  the  execution  had  been  Issued 
without  authority  of  law,  and  that  It  was  not 
based  upon  an  existing  judgment.  This  mo- 
tion was  heard  on  February  13,  1896,  and 
was  overruled,  and  plaintiffs  in  error  now 
seek  a  review  of  the  action  of  the  court  In 
overruling  the  same. 

The  question  presented  by  plaintiffs  In  er- 
ror Is  thus  stated  In  their  brief:  "The  point 
at  issue  in  this  case  is  whether  an  execution 
can  issue  against  a  stockholder  in  a  corpora- 
tion upon  a  judgment  against  it,  where  such 
judgment  has  become  dormant?"  Counsel 
for  plaintiffs  in  error  contend  that,  as  the 
judgment  against  the  corporation  had  become 
dormant,  the  right  of  the  judgment  creditors 
to  proceed  against  the  plaintiffs  In  error  was 
at  an  end,  and  the  execution  under  consid- 
eration was  therefore  void.  On  the  other 
hand,  counsel  for  defendants  in  error  argue 
that  the  execution  could  properly  issue  at  any 
time  within  five  years  from  the  date  of  the 
order  awarding  the  same,  and  that,  when 
such  order  was  made,  the  original  judgment 
against  the  corporation  was  merged  therein, 
so  far  as  the  plaintiffs  in  en-or  were  concern- 
ed, and  that  further  proceedings  for  the  en- 
forcement of  the  order  were  based  upon  it, 
and  were  consequently  independent  of  the 
original  judgment.  Under,  the  statute,  after 
judgment  is  obtained  agnlnst  a  corporation, 
and  an  execution  Issued  thereon  is  returned 
nulla  bona,  the  court  in  which  the  action  was 
brought  may,  in  proper  proceedings,  order  an 
execution  to  issue  against  any  stockholder- of 
the  corporation 'to  an  extent  equal  In  amount 
to  the  amount  of  stock  owned  by  him,  togeth- 
er with  any  amount  unpaid  thereon,  as  was 
done  in  this  case.  The  proceeding  is  a  sum- 
mary one,  intended  to  accomplish  that  which 
the  execution  upon  the  judgment  against  the 
corporation  has  failed  to  accomplish;  that  is, 
the  payment  of  the  judgment.  It  is  ancillary 
to  the  action  against  the  corporation.  It 
provides  another  means  by  which  a  creditor 
may  obtain  payment  of  a  debt  due  him  from 
the  corporation.  No  one  could  deny  that,  if 
a  judgment  against  a  corporation  be  paid, 
an  execution  cannot  thereafter  issue  against 
the  property  of  the  stockholders  thereof  to 
satisfy  such  judgment.  In  the  present  case 
the  original  judgment  no  longer  existed  as  a 
charge  against  the  corporation,  enforceable 
without  its  consient.  The  creditor  has  per- 
mitted the  Judgment  to  become,  in  effect,  sat- 
isfied by  operation  of  law.  No  execution 
could  issue  thereon.  Therefore  no  ancillary 
execution  could  properly  Issue,  since  its  only 
purpose  would  be  to  enforce  payment  of  the 
original  judgment.  Whatever  attributes  of  a 
judgment  the  order  in  the  present  case  may 


have  had,  its  life  depended  upon  the  contin- 
ued existence  of  the  judgment  against  the 
corporation.  We  conclude  that  the  execution 
against  the  property  of  the  plaintiff  in  er- 
ror was  tmauthorlzed  by  law,  and  that  the 
court  erred  in  overruling  the  motion  to  re- 
call and  quash  the  same.  The  order  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 


(8  Kan.  App.  812) 
STATE  V.  NAGLEY. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, E.  D.    June  14,  1899.) 

INDICTMENT— VALIDITY— ELECTION  BETWEEN 
COUNTS. 

1.  An  indictment  charging  numerous  violations 
of  the  prohibitory  law  is  sufficient,  as  against  a 
motion  to  quash,  notwithstanding  the  day  and 
month  of  the  alleged  offenses  are  omitted  from 
some  of  the  counts.  State  v.  Brooks,  7  Pac. 
591,  33  Kan.  708. 

2.  The  election  made  by  the  state,  on  motion 
of  the  defendant,  as  to  the  particular  sale  upon 
which  it  would  rely  for  conviction  nnder  each 
count  of  the  indictment,  was  indefinite;  but  the 
defendant  did  not  object  to  the  form  of  such 
election,  and  did  not  move  to  require  it  to  be 
made  more  definite,  and  the  instructions  of  the 
court  followed  the  form  of  the  election  as  made 
liy  the  staie.  As  the  defendant  must  be  held  to 
have  waived  all  objections  to  the  form  of  the 
election,  it  was  not  error  for  the  trial  court  to 
follow  the  form  thereof  in  the  instructions. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Allen  county; 
L.  StiUwell,  Judge. 

Joseph  Nagley  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.    Affirmed. 

J.  B.  Atchison  and  Oscar  Foust  &  Son,  for 
appellant  G.  R.  Gard,  Co.  Atty.  (G.  A.  Amos 
and  Travis  Morse,  of  counsel),  for  the  State. 

MILTON,  J.  Appellant  was  convicted  in 
the  district  court  of  Allen  county  upon  six 
counts  of  an  indictment  containing  ten 
counts,  charging  violation  of  the  prohibitory 
law.  The  state  introduced  evidence  which 
fairly  supports  the  verdict,  and  the  defend- 
ant offered  no  evidence.  (Certain  errors  are 
complained  of  by  appellant  The  first  is  that 
the  motion  to  quash  the  indictment  was  over- 
ruled. The  objection  to  the  indictment  was 
that  In  some  of  the  counts  neither  the  mouth 
nor  the  day  of  the  month  of  the  alleged  of- 
fense was  given.  We  think  it  was  sutticient 
under  the  authority  of  State  v.  Brooks,  33 
Kan.  708,  7  Pac.  591.  The  election  made  by 
the  state,  on  motion  of  the  defendant  as  to 
the  imrticular  sale  upon  which  it  would  rely 
for  conviction  under  each  count  of  the  indict- 
ment was  indefinite;  but  the  defendant  did  not 
object  to  the  form  of  such  election,  and  did  not 
move  to  require  it  to  be  made  more  definite. 
The  instructions  of  the  court  followed  tile 
form  of  the  election  as  made  by  the  state. 
As  the  defendant  must  be  held  to  have  waiv- 
ed all  objections  to  the  form  of  the  election, 
it  was  not  error  for  the  trial  court  to  follow 
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the  form  thereof  In  the  instructions.  Tbe 
verdict  and  sentence  will  bar  all  further  pro- 
ceedings for  all  offenses  covered  by  the  elec- 
tion made  herein  by  tbe  prosecuting  attorney. 
State  y.  Crlmmins,  31  Kan.  376,  381,  2  Pac. 
574.  The  question  In  respect  to  the  testi- 
mony of  tbe  witnesses  Percy  Harris  and  Bert 
Harris  does  not  require  consideration,  for  tbe 
reason  that  It  is  not  within  tbe  motion  for 
a  new  trial  or  the  assignment  of  errors.  The 
same  is  true  of  tbe  alleged  error  of  tbe  comt 
in  permitting  the  name  of  a  witness  to  be  in- 
dorsed on  the  indictment  during  the  trial  of 
tbe  case.  As  no  objection  or  exception  was 
taken  to  tbe  statement  made  by  tbe  court  to 
tbe  jury  upon  tbe  voir  dire  concerning  the 
extent  of  the  punishment  which  might  be  im- 
posed in  case  the  defendant  should  be  con- 
victed, tbe  alleged  error  is  not  reviewable. 

It  is  contended  by  appellant  that  the  court 
erred  in  permitting  the  jury  to  consider  the 
testimony  of  witnesses  whose  testimony  was 
not  relied  on  for  conviction  under  tbe  election 
as  made  by  the  state.  The  language  of  the 
court  to  which  exception  is  taken  Is  found  In 
several  Instmetlons,  to  the  effect  that  the 
Jury  must  be  satlsfled  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  tbe  alleged 
sales  were  made,  and  also  a  reference  to  tbe 
testimony  of  tbe  different  witnesses  in  tbe 
case.  Under  the  decision  In  State  v.  Schwelt- 
er,  27  Kan.  500,  and  numerous  later  decisions 
of  the  supreme  court,  the  objection  to  the  In- 
structions is  not  well  taken.  Tbe  judgment 
of  the  district  court  is  affirmed. 


STATE  V.  XIMRICK. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  14,  1899.) 
CRIMINAL  LAW— INSTRUCTIONS. 

1.  Where  an  instruction,  as  a  whole,  is  cor- 
rect, au  objection  to  a  part  thereof  will  not  be 
considered. 

2.  State  V.  Nneley  (decided  at  the  present 
term)  67  Pac.  654.  followed. 

(SyllabUR  by  the  Court.) 

Error  from  district  court,  Allen  county;  I/. 
Stillwell,  .Tndge. 

Frank  Nlmrick  was  convicted  of  violating 
the  liquor  law,  and  appeals.    Affirmed. 

J.  B.  Atchison  and  Oscar  Foust  &  Son,  for 
appellant.  G.  R.  Gard,  Co.  Atty.  (6.  A.  Amos 
and  Travis  Morse,  of  counsel),  foi;  tbe  State. 

MILTOX,  J.  Appellant  was  convicted  In 
tbe  district  court  of  Allen  county  upon  six  of 
tbe  ten  counts  of  an  indictment  charging  vio- 
lations of  the  prohibitory  law.  Tbe  evidence 
on  the  part  of  tbe  state  showed  sales  of  in- 
toxicating liquors  by  appellant  and  by  othor 
persons  in  tlie  building  occupied  by  appellant, 
and  in  which  be  conducted  a  restaurant  busi- 
ness. The  evidence  all  tended  to  prove  that 
other  persons  were  agents  and  employes  of 
appellant.  Complaint  is  made  of  an  Instruc- 
tion concerning  an  aider  and  abettor,  the  in- 


struction having  special  reference  to  tbe  al- 
leged connection  of  appellant  with  unlawful 
sales  made  by  other  persons.  The  instruc- 
tion, as  a  whole,  Is  not  subject  to  tbe  criti- 
cism made  against  a  part  thereof.  Lawder 
V.  HInderson,  30  Kan.  754,  14  Pac.  164.  In 
tbe  supplemental  brief  of  appellant  it  is  claim- 
ed that  the  court  erred  in  submitting  the  tes- 
timony of  the  witness  Irwlg,  when  no  such 
witness  testified  in  the  case.  The  last  part 
of  this  claim  is  correct,  but  tbe  first  part  Is 
erroneous.  One  W.  J.  Ihrig  testified,  and  his 
testimony  was  properly  submitted  to  the 
jury.  The  contention  in  respect  to  the  wit- 
ness Harris  cannot  be  sustained,  as  It  does 
not  properly  arise  under  tbe  specification  of 
errors.  Tbe  affidavit  filed  In  support  of  the 
motion  for  a  new  trial  did  not  contain  newly- 
discovered  evidence.  The  court  did  not  err  in 
overruling  the  motion.  Tbe  other  contentions 
are  the  same  as  those  which  were  considered 
and  overruled  in  the  case  of  State  v.  Nagley 
(just  decided)  67  Pac.  554.  The  judgment  of 
tbe  district  court  is  affirmed. 


(8  Kan.  App.  810) 

STATE  V.  FERGUSON. 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, E.  D.    June  14,  1899.) 

CRIMINAL  LAW— PINDINO-CONCLUSrVENBaS— 
ELECTION  BY  STATE. 

1.  Whether  appellnnt  was  in  fact  the  person 
indicted  and  arrt-sted  as  Andrew  Ferguson  was 
the  issue  tried  by  the  court  upon  the  hearing  of 
the  plea  in  abatement,  and,  as  appellant  waive<l 
a  jui7  for  the  trial  of  sucli  issue,  the  finding  of 
the  court  was  final  and  conclusive.  - 

2.  As  appellant  did  not  move  to  require  the 
state  to  elect  as  to  the  particular  transactions 
testified  to  by  the  witnesses  upon  which  it  would 
rely  for  conviction  under  the  several  counts  of 
the  indictment,  and  as  no  instruction  more  spe- 
cific than  those  given  by  the  court  without  re- 
quest was  asked  for  by  the  appellant,  it  was  not 
error  to  submit  all  of  the  testimony  to  the  jury 
without  such  election. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Allen  county; 
L.  Stillwell,  Judge. 

Arthur  Benjamin  Ferguson  was  convicted 
of  violating  the  liquor  law,  and  appeals.  Af- 
firmed. 

Oscar  Foust  &  Son,  for  appellant.  G.  R. 
Gard,  Co.  Atty.  (G.  A.  Amos  and  Travis 
Morse,  of  counsel),  for  tbe  State. 

MILTON,  J.  Appellant  was  arrested  un- 
der a  warrant,  following  an  Indictment,  char- 
ging Andrew  Ferguson  with  violations  of  the 
prohibitory  law.  At  tbe  proper  time  appel- 
lant filed  a  plea  in  abatement,  averring  that 
bis  real  name  was  Arthur  Benjamin  Fergu- 
son; that  a  man  named  Andrew  Ferguson 
actually  lived  In  lola,  Allen  county,  Kan., 
where  appellant  resided,  and  where  the  In- 
dictment was  found  at  the  time  the  Indict- 
ment was  returned;  and  that  while  appellant 
gave  bond  for  bis  appearance  In  the  district 
court,  and  the  bond  purported  to  be  for  the 
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appearance  of  Andrew  Fergnson,  yet  that 
such  bond  was  glren  solely  that  appellant 
might  thereby  avoid  being  placed  In  jail.  To 
this  plea  the  state  answered  that  the  defend- 
ant was  the  person  Indicted  aa  Andrew  Fer- 
guson, and  that  he  was  well  known  In  lola 
as  Andrew  Ferguson  and  as  A.  B.  Ferguson. 
The  defendant  having  waived  a  trial  by  Jury 
of  the  issue  so  joined,  the  same  was  submit- 
ted to  and  determined  by  the  court  The 
court  found  that  the  defendant's  real  name 
was  Arthur  Benjamin  Ferguson,  but  that  he 
was  well  known  by  the  names  of  Andrew 
Ferguson  and  A.  B.  Ferguson.  It  was  or- 
dered that  all  subsequent  proceedings  be 
against  the  defendant  "by  the  name  of  Ar- 
thur Benjamin  Ferguson,  referring  also  to 
the  name  by  which  he  has  been  Indicted,  viz. 
Andrew  Ferguson."  Thereupon  the  defend- 
ant was  tried  under  the  indictment,  the  jury 
returning  a  verdict  of  guilty  under  the  first 
and  second  counts. 

Appellant  contends  that  the  court  erred  In 
refusing  to  give  requested  Instructions, 
whereby  the  question  of  the  Identity  of 
Andrew  Ferguson  and  the  defendant  was  left 
to  be  determined  by  the  jury.  The  court  did 
not  err  In  refusing  to  give  the  instructions,  as 
the  Issue  had  already  been  determined.  In 
a  misdemeanor  action  a  defendant  may  waive 
trial  by  jury,  and  a  waiver  in  this  case  was 
binding  upon  appellant.  As  the  defendant 
did  not  move  to  require  the  state  to  elect  as 
to  the  particular  transaction  testified  to  by 
the  witnesses  upon  which  It  would  rely  for 
conviction  under  the  several  counts  of  the  In- 
dictment, and  as  no  Instruction  more  specific 
than  those  given  by  the  court  without  re- 
quest was  asked  for  by  the  defendant.  It  can- 
not be  held  error  to  have  submitted  the  testi- 
mony to  the  jury  without  such  an  election. 
The  other  contentions  are  the  same  as  those 
considered  and  overruled  In  the  case  of  State 
V.  Nagley  (just  decided)  57  Pac.  554.  The 
judgment  of  the  district  court  la  afiirmed. 


(S  Kan.  A.  SU) 

STATE  V.  LANGLBT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment E.  D.    June  14,  1899.> 
CRIMINAI,   LAW— VERDICT. 
An  unsworn  statement  b^  one  of  the  jurors, 
in  open  court,  that  the  verdict  In  the  hands  of 
the  triul  jud^e,  and  not  jet  filed,  was  a  com- 
promise verdict,  is  held  not  to  have  vitiated  the 
same,  where  the  jury  thereafter  retired  to  the 
jury  room,  and  subsequently  returned  into  court 
with  the  verdict  corrected  in  certain  particulars, 
and  no  further  complaint  or  criticism  respecting 
the  action  of  the  jury  was  mode  by  any  mem- 
ber thereof,  and  the  nature  of  the  alleged  com- 
promise was  not  stated. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Allen  cotmty;  L. 
StlUwell,  Judge. 

Joseph  Langley  was  convicted  of  violating 
fhe  liquor  law,  and  appeals.    Affirmed. 

W.  A.  C^iognlU  and  Oscar  Foust  &  Son,  for 
appellant     O.  S.  Card,   Co.   Atty.   (G.   A. 


Amos  and  Tntvla  Morse,  of  counsel),  for  the 
State. 

MILTON,  J.  Appellant  wa«  convicted  lo 
the  district  court  of  Allen  county  upon  10 
counts  of  an  Indictment  containing  15  counts, 
charging  violations  of  the  prohibitory  law. 
The  questions  presented  In  the  record,  except 
as  stated  below,  are  the  same  as  those  con- 
sidered In  the  case  of  State  ▼.  Nagley  (just 
decided)  57  Pac.  554,  and,  as  to  such  ques- 
tions, that  decision  will  be  here  followed. 

The  additional  question  arose  on  the  hear- 
ing of  the  motion  for  a  new  trial.  The  afi^ 
davit  in  support  thereof  set  forth  the  follow- 
ing facts:  When  the  jury  brought  In  their 
verdict  It  was  handed  to  the  court  by  tbe 
foreman,  and  the  court  thereupon  stated  to 
the  jury  that  they  had  evidently  made  a  mis- 
take In  the  verdict  At  that  juncture,  one  of 
the  jurors  declared  In  a  loud  voice  that  the 
verdict  was  a  compromise  verdict  The  conrt 
then  directed  the  jury  to  return  to  the  Jury 
room,  and  to  correct  the  verdict  In  certain 
particulars.  The  jury  accordingly  retired,  and 
afterwards  returned  into  court  with  their 
verdict  which,  as  so  returned  and  filed,  sped- 
fled  the  counts  of  the  Indictment  upon  whidi 
they  had  found  the  defendant  guilty.  We 
think  the  foregoing  facts  did  not  vitiate  the 
verdict  No  complaint  concerning  fhe  vei-dict 
was  made  by  any  juror  after  It  was  returned 
the  second  time.  The  nature  of  the  compro- 
mise to  which  the  juror  referred  Is  not  shown, 
and  his  statement  was  not  sworn  testimony 
tending  fo  Impeach  the  verdict  In  principle, 
the  question  here  presented  Is  like  that  con- 
sidered by  the  supreme  court  In  State  v. 
Rhea,  25  Kan.  576.  The  court  did  not  err 
In  receiving  the  verdict  of  the  jury  and  In 
entering  judgment  thereon.  The  motion  for 
a  new  trial  was  properly  overruled.  The 
judgment  of  the  district  court  Is  affirmed. 


BREWSTER  t.  IOLA  CARRIAGE  &  OMNI- 

BUS  CO.  et  aL 
(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
meat  E.  D.     June  14,  1899.) 
PETITION  IN  BRROR— TIMB  OF  FILINO. 
"Under  the  statutes  of  this  state,  no  pro- 
ceeding to  reverse,  vacate,  or  modify  any  judg- 
ment or  final  order  can  legally  be  commenced  in 
the  snpreme  court  except  within  one  year  after 
tbe   making  or  rendering   of  such  judgment   or 
final  order,  unless  tbe  party  instituting  the  same 
has  in  the  meantime  been  under  some  legal  dis- 
ability."   Byington  v.  Quinton,  25  Pac.  6G5,  45 
Kan.  18S. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Allen  county;  Ih 
Stlllwell,  Judge. 

Action  between  M.  L.  Brewster  and  t&e  lola 
Ciarriage  &  Omnibus  Company  and  others. 
From  the  judgment  Brewster  brings  error. 
Dismissed. 

Ewlng  &  Bennett,  for  plaintiff  In  error. 
Oscar  Foust  &  Son  and  A.  H.  Campbdl,  toi 

defendants  In  error. 
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SCHOONOVER,  J.  The  defendant  in  error 
the  lola  Carriage  &  Omnibus  Company  has 
filed  its  motion  to  dismiss  this  case  for  the 
reason  that  uo  petition  in  error  and  case-made 
■were  filed  In  this  court  for  more  than  one  year 
after  the  rendition  of  Judgment  and  final  or- 
ders complained  of. 

Section  11,  p.  13,  2  Gen.  St  1897,  provides: 
"No  proceeding  for  reversing,  vacating  or  mod- 
ifying judgments  or  final  orders  shall  be  com- 
menced unless  within  one  year  after  the  ren- 
dition of  the  judgment,  or  making  of  the  final 
order  complained  of,  or  in  case  the  person  en- 
titled to  such  proceeding  by  an  infant,  or  a 
person  of  unsound  mind,  or  imprisoned,  with- 
in one  year  as  aforesaid  exclusive  of  the  time 
of  such  disability." 

In  this  case  the  Judgment  and  final  orders 
in  the  court  below  were  rendered  and  made 
on  March  28,  1895.  The  petition  in  error  and 
case-made  were  filed  in  this  court  on  April 
27, 1896,— one  year  and  twenty-four  days  after 
the  rendition  of  the  Judgment  and  making  of 
the  final  orders  complained  of.  We  can  exer- 
cise no  discretion  in  this  matter,  we  cannot 
extend  the  time,  and  it  does  not  appear  that 
the  plaintiff  in  error  is  under  some  legal  dis- 
ability. The  petition  Ui  error  will  be  dis- 
missed. 


(23  Mont.  66) 

SMITH  V.  DENNIFF.i 
^Supreme  Court  of  Montana.     June  12,  1899.) 

APPEAI^BRIEFS  —  DISMISSAL— TITLE  TO  WA- 
TER APPROPRIATED  FOR  IRRIGATION 
—SALE   UNDER  MORTQAGB. 

1.  A  brief  filed  by  appellant,  -vhich  does  not, 
in  the  Btatenient  of  the  case,  make  appropriate 
references  to  the  transcript,  showing  where 
therein  evidence  of  witnesses  or  pleadings  are  to 
be  found,  or  which  does  not  specify  errors  com- 
plained of  in  accordance  with  Sup.  Ct.  Rule  5 
(44  Pac.  vii.),  is  so  defective  as  to  justify  the 
court  in  dismissing  the  appeal. 

2.  The  diversion  and  appropriation  of  water 
from  a  creek  by  raenns  of  an  irrigating  ditch  to 
land  in  the  possession  of  one  who  has  no  title 
thereto,  but  is  in  possession  thereof  under  a 
land  contract,  for  the  purpose  of  irrigating  the 
land,  and  its  use  continuously,  constitutes  such 
water  right,  in  the  absence  of  an  agreement  be- 
tween him  and  the  owner  to  the  contrary,  a  mere 
appurtenance  to  the  land  on  which  it  is  used, 
and  a  purchaser  at  a  foreclosure  sale  of  a  mort- 
gage by  him  of  the  land  and  water  rights  does 
not  acquire  any  right  to  appropriate  the  water. 

Appeal  from  district  court,  Deerlodge  coun- 
ty; Theo.  Brantly,  Judge. 

Action  by  Matthew  Smith  against  John  J. 
Denniit.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appealed.    Affirmed. 

G.  B.  Winston  and  W.  H.  Trippett,  for  ap- 
pellant.   H.  R.  Wbitehin,  for  respondent 

PIGOTT,  J.  Action  to  quiet  title  in  plain- 
tiff  to  a  water  right  and  ditch,  and  to  enjoin 
the  defendant  from  diverting  water  from  the 
latter.'  Trial  was  by  the  court  without  a  Jury. 
From  a  Judgment  entered  upon  the  sustaining 

1  Rehearing  granted  June  19,  1889. 


of  a  motion  for  a  nonsnlt  interposed  at  tlie 
conclusion  of  the  evidence  for  the  plaintiff, 
he  appeals. 

1.  The  brief  of  the  appellant  is  one  that 
should  not  have  been  filed  in  this  court  lu 
the  statement  of  the  case  the  only  references 
made  to  the  transcript  are  those  giving  the 
pages  on  which  the  complaint  and  the  sub- 
stance of  a  certain  judgment  roll  are  tran- 
scribed. No  reference  is  made  to  the  tran- 
script for  the  answer,  reply,  motion  for  non- 
suit or  judgment.  Although  several  wit- 
nesses were  examined,  tlie  statement  fails  to 
show  where  their  testimony  may  be  found. 
Tbe  only  error  claimed  to  have  been  commit- 
ted is  the  granting  of  the  nonsuit  and  even 
this  is  not  specified  in  accordance  with  the 
requirements  of  rule  5  (44  Pac.  vii.)  of  this 
court,  as  interpreted  in  Babcock  v.  Caldwell, 
22  Mont  — ,  50  Pac.  1081.  We  would  be 
Justified  in  dismissing  the  appeal  for  the  fore- 
going reasons,  but  have  decided  to  entertain 
it  In  view  of  the  fact  that  the  brief  is  not  as 
defective  as  were  those  in  Anderson  v.  Carl- 
son, 22  Mont  — ,  57  Pac.  439,  and  cases 
there  cited,  where .  the  appeals  were  dis- 
missed for  lack  of  proper  briefs.  In  the  fu- 
ture, however,  the  failure  of  the  appellant  to 
meet  every  requirement  of  the  rules  touching 
briefs  will  be  sufficient  cause  for  dismissal. 

2.  In  the  years  1882  and  1883  a  certain 
ditch  was  constructed,  and  through  It  a  water 
right  appropriated  out  of  Cross  creA,  in  the 
county  of  Deerlodge,  of  which  ditch  and  wa- 
ter right  one  Oscar  Coslns  owned  an  undivid- 
ed eighth  Interest.  Coslns  appropriated  the 
water  for  the  purpose  of  using  it  on  the  N. 
E.  ^  and  the  N.  i^  of  the  S.  E.  %  of  section 
17,  in  township  5  N.,  of  range  10  W.,  on 
wliich  he  was  living,  and  of  which  be  was  In 
possession  under  a  contract  therefor  with  the 
Northern  Pacific  Railroad  Company.  The 
water  so  appropriated  was  carried  upon  said 
land  by  Coslns,  and  there  used  to  irrigate  the 
same,  It  being  arid  land,  and  the  water  being 
necessary  to  produce  a  crop  thereon.  His 
brother,  one  H.  C.  Coslns,  was  a  Joint  ap. 
proprlator,  and  owned  another  undivided 
eighth  in  the  water  right  and  ditch,  and  was 
cultivating  a  portion  of  section  16  in  the 
same  township.  For  several  years  the  two 
brothers  used  the  water  to  which  they  were 
entitled  to  irrigate  the  lands  of  both,  but 
afterwards  each  brother  diverted  the  water 
to  the  use  of  which  he  was  entitled  from  a 
separate  ditch,  and  from  that  time  the  water 
was  not  used  in  common,  but  each  brother 
used  his  water  upon  the  land  for  which  it  had 
been  appropriated.    Thereafter  Oscar  Coslns 

I  mortgaged  the  land  occupied  by  him  in  sec- 
j  tion  17,  and  belonging  to  the  Northern  Pa- 
cific Railroad  Company,  "together  with  all 
:  the  water  ditches  and  water  rights  therewith 
I  usually  had  and  enjoyed."  to  the  Estes   & 
Connell  Mercantile  Company,  to  secure  the 
payment  of  a  debt  owing  by  Coslns  to  the 
mortgagee.    The  plaintiff,  as  assignee  of  the 
mortgage,    foreclosed,   and   at  the   sberitTa 
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«ale  purcbaaed  all  the  rigbt,  title,  and  Inter- 
est of  Oscar  Cosins  In  and  to  said  land  and 
wafer  right  of  Oscar  Cosins.  After  the  sher- 
iff's deed  was  executed  to  the  plaintiff,  he  en- 
deavored to  divert  the  water,  but  was  pre- 
vented from  so  doing  by  the  defendant  who 
for  several  years  had  been,  and  was  then.  In 
possession  of  and  cultivating  and  occupying  the 
land  In  section  17  formerly  possessed  by  Oscar 
Oosins,  and  then  and  now  owned  by  the  North- 
ern Pacific  Railroad  Company.  It  appears 
that  the  plaintiff  made  no  claim  at  the  trial 
of  title,  possession  of,  or  right  <ii  possession 
to  that  land.  It  further  appears  that  the 
water  appropriated  by  Oscar  Cosins  was  nev- 
er used  by  plaintiff,  nor  has  plaintiff  ever 
been  in  possession  or  control  of  the  water 
appropriated  by  Oscar  Cosins.  Tbe  plaintiff 
concedes  that  no  right  or  title  of  any  kind 
In  or  to  the  land  described  In  the  sherifiTs 
deed  passed  to  him.  The  evidence  shows  that 
the  water  right  of  Oscar  Cosins  was  appur- 
tenant to  the  land  belonging  to  the  Northern 
Pacific  Railroad  Company,  nnder  which  com- 
pany he  held  possession.  The  contention  of 
the  plaintiff  Is  that  the  water  right  is  not  an 
appm'tenant  to  the  land  for  which  It  was  ap- 
propriated. But,  as  already  remarked,  we 
think  that  tbe  proot  clearly  shows  the  con- 
trary. The  water  was  appropriated  for  the 
express  purpose  of  irrigating  a  certain  parcel 
of  the  land.  It  was  actually  so  used  con- 
tinuously, and  was  necessary  to  the  cultiva- 
tion and  enjoyment  thereof,  and  was,  there- 
fore, an  appurtenance.  Tucker  v.  Jones,  8 
Mont  225,  19  Pac.  671;  Sweetland  v.  Olsen, 
11  Mont  27,  27  Pac.  339;  Beatty  v.  Mining 
Co.,  15  Mont  814,  39  Pac.  82;  Carman  v. 
Staudaker,  20  Mont.  304,  51  Pac.  738;  Sloan 
V.  Clancy.  19  Mont.  70,  47  Pac.  334;  Civ. 
Code,  i  1078;  Crooker  v.  Benton,  93  Cal.  305, 
28  Pac.  953.  Title  to  an  appurtenance  pass- 
es by  a  conveyance  of  that  to  which  It  is  ap- 
purtenant The  owner  of  the  land  may  sell 
it  to  one  person,  reserving,  by  apt  words,  the 
appurtenant  water  right;  or  he  may  sell  the 
\rater  right  to  one  person  and  the  soil  Itself 
to  another;  but  unless  there  be  a  clear  In- 
tention to  separate  the  appurtenant  (the  In- 
cident) from  the  land  (tbe  principal),  there 
can  be  no  separation,  and  a  grant  of  the  land 
carries  with  it  necessarily  the  appurtenance. 
None  but  the  owner  of  the  land  may  convey 
or  sell  the  appurtenance.  In  the  case  at  bar 
Cosins  had  no  title  to  the  land,  and  there- 
fore could  convey  neither  land  nor  appur- 
tenance. Nor  is  there  evidence  tending  to 
show  any  intention  on  the  part  of  Cosins  to 
mortgage  tbe  water  right  Independently  of, 
or  as  distinct  from,  the  land  to  which  he  bad 
no  title.  Whatever  the  effect  of  such  Inten- 
tion might  have  been  bad  it  existed,  and  an 
attempt  made  to  effectuate  it  it  is  evident 
that  tbe  conveyance  by  mortgage  of  the  land 
included  the  water  right  as  a  mere  appur- 
tenance or  Incident.  It  certainly  needs  no 
argument  beyond  this  statement  to  show  that 
Cosins  could  convey  no  interest  of  any  de- 


scription in  the  land  of  tbe  Northern  Padfle 
Railroad  Company.  Such  attempted  convey- 
ance by  mortgage  was  ineffectual.  Tbe  land 
Is  not  part  of  the  public  domain.  It  is  land 
owned  by  a  private  person,— the  railroad 
company,— and  that  company  and  those  hold- 
ing imder  It  own  the  land  with  the  appur- 
tenances. When  there  has  been  no  segrega- 
tion, change  of  possession,  or  diversion  of  the 
water  by  the  owner  to  a  use  other  than  that 
for  which  it  was  appropriated,  nor  intention 
to  do  so,  the  water  right  remains  an  incident 
to  the  ownership  of  the  land,  although  tbe 
water  was  appropriated  by  a  tenant  In  pos- 
session, and  by  him  made  an  appurtenance  to 
the  land,  there  being  no  agreement  between 
the  tenant  and  the  owner  by  which  the  water 
right  might  be  severed  by  the  tenant  from  the 
land  to  which  It  is  appurtenant  .  The  plain- 
tiff, in  order  to  recover,  must  show  title  in 
himself  to  the  water  right  He  must  rely 
upon  the  strength  of  his  title,  not  upon  the 
weakness  of  that  of  his  adversary.  He  has 
failed  to  prove  any  title  to  the  water  right 
or  any  use  of  the  water.  By  virtue  of  a  con- 
tract with  the  railroad,  company,  Oscar  Cos- 
ins was  In  the  rightful  possession  of  certain 
land  then  and  now  owned  by  It  While  so  In 
possession  he  appropriated  water,  the  right 
to  the  use  of  which  became  appurtenant  to 
the  land.  There  Is  no  proof  of  any  agree- 
ment either  express  or  implied,  that  the  water 
right  might  be  separated  from  the  land,  and 
held  by  Cosins  as  property  distinct  from  that 
to  which  it  was  appurtenant;  and,  in  the 
absence  of  such  proof,  the  presumption  is 
that  the  owner  of  the  land  is  the  owner  of 
the  appurtenance.  Cosins  having  no  title 
whatever  to  the  land,  did  not  grant  to  the 
plaintiff  the  appurtenant  water  right  which, 
without  the  owner's  consent  to  a  severance 
from  the  land,  remains  an  inseparable  inci- 
dent thereto.  The  defendant  Is  In  rightful 
possession  of  the  land  formeriy  occupied  by 
Oscar  Cosins,  and  is  using  the  water  thereon. 
Smith  V.  Logan.  18  Nev.  149,  1  Pac.  678,  Is 
cited  by  plaintiff  as  supporting  his  conten- 
tion. The  case  is  not  in  point  The  motion 
for  a  nonsuit  was  rightly  granted,  and  tbe 
Judgment  for  the  defendant  was  correct  and 
Is  afilrmed.    Affirmed. 


HUNT,  J.,  concurs, 
qualified. 


BRANTLT,  a  J.,  dis- 


(US  Cal.  M> 


ORIMBLET  V.  HARROLD  et  al.     (Sac.  541.)i 
(Supreme  Court  of  Ciillfomla.     June  9,  1809.) 

INSURANCE  —  CHANOINQ  BENEFICIARY— 
AGRKEMKNT  NOT  TO  CHANGE  BENEFICrARY 
ENFORPEABLE  —  JURISDICTION— BY-I*AWS  — 
ESTOPPEL— HARMLESS   ERROR. 

1.  The  beneficiary  named  in  a  certificate  of 
a  mutuni  benefit  iosnrance  association,  wberv 
she  beoarae  such  pursuant  to  an  agreement  with 
tlie  member  that  bhe  would  pay  all  future  aasess- 
Dicntx,  nnd  tdke  oare  of  him,  and  that  he  would 
nut  chiinire  the  heneficinry,  cannot  be  cluins«d 
wiihont  tlie  consent  of  the  I>eneficiary. 

2.  riaintiff  was  the  beneficiary  of  a  «(rtificm.t« 

*  Behearing  denied  July  7,  1899. 
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in  a  mntnal  benefit  insurance  association,  the  by- 
laws of  which  provided  for  the  appointment  of 
a  board  of  arbitration  to  hear  and  determine 
■who  were  its  beneficiaries  under  its  certificates, 
when  conflicting  claims  are  set  up,  and  that 
the  decision  of  such  board  should  be  conclusive, 
subject  to  appeal  to  the  grand  lodge.  After 
death  of  insured,  another  claimeti  the  proceeds 
of  the  certificate,  and  plaintifE  filed  her  claim 
with  the  grand  Iodide,  and  subsequently  adduced 
evidence  of  her  claim  before  the  board  of  arbi- 
tration, which  decided  against  her,  whereupon 
she  commenced  this  suit,  and  did  not  appeal  to 
the  grand  lodge.  Held,  that  plaintiff  is  not  bound 
by  tne  decision  of  the  board  of  arbitration,  nor 
can  the  association,  by  its  by-laws,  deprive  the 
courts  of  jurisdiction  of  the'  property  rights  vest- 
ed by  virtue  of  membership. 

3.  A  beneficiary  in  a  certificate  issued  by  a 
mntunl  benefit  life  insurance  association  Is  not 
estopped  to  question  the  validity  of  a  certificate 
issued  to  another  subsequent  to  the  issuajice  to 
her  of  her  certificate,  on  the  ground  that  she 
failed  to  state  to  the  former  the  ground  on  which 
she  claimed  It,  when  the  member  demanded  its 
return  for  the  purpose  of  having  a  new  certifi- 
cate issued  to  such  other,  where  he  did  not  in- 
quire the  reasons  of  such  refusal. 

4.  Evidence  that  plaintiff  performed  services 
in  addition  to  the  obligation  alleged  in  the 
complaint  to  have  been  assumed  by  her,  and 
that  such  services  were  a  part  of  the  consider- 
ation of  the  contract,  though  not  so  alleged, 
is  not  prejudicial  to  defendant,  where  the  proof 
of  the  performance  of  the  agreement  alleged  is 
snflBcient,  and  plaintiff  would  be  entitled  to  re- 
cover on  the  cause  alleged. 

5.  As  the  extent  to  wbich  cross-examination 
of  a  witness  may  be  carried  is  largely  a  matter 
of  discretion  with  the  trial  judge,  the  supreme 
court  will  not  say  that  it  was  exror  to  sustain 
an  objection  to  a  question  in  itself  proper, 
where  a  witness  has  been  exhaustively  exapiined 
concerning  the  ultimate  fact  sought  to  be  proved 
by  such  question. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin  coun- 
ty. 

Action  bj  Helen  Jane  Grlmbley  against  O. 
H.  Harrold  and  another.  From  a  judgment  in 
favor  of  plaintiff,  defendant  C.  H.  Harrold  ap- 
I)ealed.    Affirmed. 


Budd  &  Thompson,   for  appellant. 
Parkinson,  for  respondent 


O.   B. 


BRITT,  O.  There  was  evidence  at  the  trial 
of  this  action  that  In  the  summer  of  the  year 
1894  the  plaintiff,  a  young  woman,  upon  the 
request  and  at  the  expense  of  one  Frederick 
Shelton,  her  uncle,  left  her  home  in  England, 
and  came  to  this  state,  where  said  Shelton 
resided,  for  the  purpose  of  caring  for  him  in 
sickness;  he  proposing  in  rather  indefinite 
terms  to  make  some  provision  for  her,  saying, 
among  other  things,  that  he  had  some  papers 
he  wanted  her  to  have.  Shelton  was  then,  and 
had  been  for  several  years  previously,  a  mem- 
ber of  the  society  called  the  Ancient  Order  of 
United  Workmen,  which  has  for  one  of  the 
purposes  of  Its  organization  the  payment  of  a 
sum  of  money  ($2,000),  upon  the  death  of  any 
member,  "to  such  person  as  he  may,  while 
living,  direct,  according  to  the  rules,  laws,  and 
regulations  of  the  order."  He  held  the  usual 
"benefldary  certificate,"  declaring  his  right  of 
membership  in  said  order,  and  his  right  to  des- 
ignate the  beneficiary  of  said  fund.    The  rules, 


laws,  and  regulations  aforesaid  allow  any 
member  to  change  his  direction  for  payment 
of  such  money,  and  on  August  16,  1894,  Shel- 
ton surrendered  the  said  certificate  previously 
Issued  and  obtained  from  the  defendant  grand 
lodge  of  said  order  the  issuance  of  another, 
wherein  he  designated  the  plaintiff  as  the  bene- 
ficiary thereunder,  which  new  certificate  he  at 
once  delivered  to  the  plaintiff.  Regarding 
tills  transaction  the  plaintiff  alleged  In  her 
complaint,  and  the  court  found  In  substance, 
on  sufBcient  evidence,  that  at  and  prior  to  the 
time  of  the  delivery  of  such  certificate  to  plain- 
tiff It  was  agreed  between  Shelton  and  herself 
that  she  should  thereafter  pay  all  his  dues  to 
said  order  and  all  assessments  levied  by  it 
against  him,  and  that  she  should  be  the  benefi- 
ciary to  receive  said  sum  of  $2,000  at  his 
death,  and  that  he  would  not  change  the  cer- 
tificate In  that  behalf;  that  plaintiff  accord- 
ingly did  pay  such  dues  and  assessments  after 
said  August  16,  1894,  and  until  July,  1895, 
when  the  order  declined  to  receive  the  same 
from  her  further,  for  the  reason  that  Shelton, 
in  April,  1895,  had  changed  the  designation  of 
the  beneficiary  of  his  Insurance  to  the  defend- 
ant Harrold,  and  had  procured  a  new  certifi- 
cate to  be  issued  In  his  favor,  although  plain- 
tiff did  not  consent  to  such  change,  and  still 
held  the  certificate  of  August  16,  1894,  and  re- 
fused to  surrender  the  same.  The  court  also 
found,  though  this  circumstance  was  not  al- 
leged in  the  complaint  that  plaintiff  further 
undertook,  as  part  of  her  said  agreement  with 
Shelton,  that  she  would  personally  care  for  him 
as  long  as  she  was  able,  and  that  she  per- 
formed this  promise,  except  as  excused  or  pre- 
vented by  Shelton  from  so  doing.  There  were 
other  findings  that,  besides  procuring  the  new 
beneficiary  certificate  of  April,  1895,  in  Har- 
row's favor,  Shelton  also  conveyed  to  him  oth- 
er property,  real  and  personal,  all  upon  certain 
trusts  which  Harrold  undertobk  to  execute; 
that  out  of  funds  thus  derived  Harrold  paid 
certain  debts  of  Shelton  and  his  dues  and  as- 
sessments as  a  member  of  said  order  In  July 
and  August  1895;  and  that  Harrold  had  no 
knowledge  of  any  contract  between  Shelton 
and  plaintiff  respecting  said  Insurance  money 
until  after  Shelton's  death,  but  did  know  of 
her  refusal  to  surrender,  the  certificate  she  had 
received  from  Shelton,  or  to  consent  to  his 
proposed  change  of  the  beneficiary  thereof. 
Shelton  died  August  18,  1895.  Among  the 
rules  of  said  order  it  Is  provided  that  a  board 
of  five  members,  to  be  appointed  by  the  grand 
ma.stcr  workman,  shall  constitute  "a  board 
of  arbitration  to  hear  and  determine  all  con- 
troverted questions  wmch  may  arise  as  to  the 
disbursement  of  the  beneficiary  fund  under  the 
control  of  the  grand  lodge,  •  •  *  and  as 
to  the  liability  of  the  grand  lodge  for  any  claim 
made  against  It  by  those  claiming  to  be  the 
beneficiaries  of  deceased  members,  and  also 
as  to  who  are  entitled  as  beneficiaries  when 
conflicting  claims  are  set  up,"  and  that  the  de- 
cision of  said  board  shall  be  conclusive,  sub- 
ject to  appeal  to  the  grand  lodge  or  supreme 
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lodge,  "It  being  the  purpose  of  this  provision 
that  all  these  rights  sliall  be  thus  determined 
without  recourse  to  the  courts  of  law."  Aft- 
er Shelton's  death,  plaintiff  presented  to  said 
grand  lodge  her  claim  for  payment  of  the  said 
certificate  of  August  16,  1894,  and  her  protest 
against  payment  of  the  subsequent  certificate 
in  favor  of  Harrold;  whereui)OD,  under  the 
regulation  lust  mentioned,  the  grand  master 
appointed  a  board  of  arbitration,  which  heard 
such  claim  and  protest,  and  decided  adversely 
to  plaintiff,  bhe  took  no  appeal  to  any  other 
tribunal  of  the  order,  but,  instead,  brought 
this  action  against  said  grand  lodge  and  Har- 
rold. The  answer  of  the  grand  lodge  herein 
Is,  in  effect,  that  it  holds  the  sum  of  $2,000, 
to  be  paid  to  the  party  which  the  court  by  its 
Judgment  may  decide  to  be  entitled  to  receive 
the  same.  Judgment  went  for  plaintiff,  re- 
quiring the  grand  lodge  to  pay  the  money  to 
her,  and  declaring  that  defendant  Harrold  is 
not  entitled  to  any  part  thereof.  Harrold  has 
appealed. 

Decisions  ot  the  courts  of  other  states  dif- 
fer regarding  the  effect  to  be  given  to  the 
contract  of  a  member  In  societies  such  as  the 
Ancient  Order  of  United  Workmen,  whereby 
he  assumes  to  dispose  of  his  interest  in  the 
beneficiary  fund  of  the  order,  virtually  the 
proceeds  of  a  policy  of  life  insurance;  but 
the  question  is  hardly  an  open  one  here,  so 
strong  have  been  the  intimations  of  this 
court  that  such  a  contract,  when  valid  and 
not  in  conflict  with  the  lawful  conditions 
upon  which  the  order  grants  the  insurance. 
Is  effectual  as  against  the  subsequent  at- 
tempt of  the  member  to  violate  or  annul  it; 
and  this  must  be  held  to  be  the  law.  Jory 
V.  Supreme  Council,  105  Cal.  20,  29,  38  Pac. 
!>24;  Adams  v.  Grand  Lodge,  105  Cal.  325,  38 
Pac.  914;  Hoeft  v.  Supreme  Lodge,  113  Cal. 
91,  45  Pac.  185;  Leaf  v.  Leaf,  92  Ky.  166, 
17  S.  W.  354,  KM;  Smith  v.  Society,  123  N.  Y. 
35,  25  N.  E.  197;  Maynard  v.  Vanderwerker 
(Sup.)  24  N.  Y.  Supp.  932.  The  case  last  cit- 
ed, which  is  precisely  in  point  here,  was  de- 
cided at  special  term,  and  the  Judgment  was 
reversed  on  appeal  upon  a  question  of  fact; 
but  the  opinion  then  delivered  proceeds  on 
the  assumption  that  the  law  held  by  the  trial 
Judge  was  correct  27  N.  Y.  Supp.  714,  76 
Hun,  25. 

Appellant  urges  that,  as  plaintiff  took  no 
appeal  from  the  decision  of  the  board  of 
arbitration,  she  Is  concluded  thereby;  that 
this  Is  the  effect  of  the  laws  of  the  order  un- 
der which  the  beneficiary  certificate  was  is- 
sued. But  the  certificate  Issued  to  Shelton, 
like  a  policy  of  life  insurance,  evidenced  a 
valuable  right  of  property,  and  we  cannot 
concede  that  it  was  competent  for  the  order, 
while  clothing  him  with  such  right,  to  confer 
upon  Its  Internal  Judicatories  the  sole  power 
of  determining  the  fact  and  consequences  of 
any  disposition  he  might  make  or  attempt  to 
make  of  it.  Suppose  Shelton  had  been  per- 
mitted to  designate  a  beneficiary  by  last  will 
and  testament;   it  would  seem  to  be  an  ex- 


traordinary proposltlcm  to  say  that  the  socie- 
ty could  confer  on  Its  own  tribunals  exclusive 
power  to  determine,  in  rdation  to  the  pro- 
ceeds of  the  certificate,  whether  any  will  had 
been  executed,  allow  or  refuse  It  probate, 
and  decide  how  it  should  be  construed.  The 
case  before  us  Is,  in  principle,  but  little  differ- 
ent. The  order  In  this  instance  has  with  en- 
tire fairness  declared  its  indifference  between 
the  contending  claimants;  but  the  appellant, 
Harrold,  insists  that,  to  entitle  her  to  recov- 
er as  against  him,  the  plaintiff  must  make  a 
case  on  which  she  would  be  entitled  to  re- 
cover against  the  order,  and  cites  some  au- 
thorities to  that  effect.  However  that  may 
be,  we  think  the  questions  whether  Shelton 
contracted  with  plaintiff  as  she  alleged,  and, 
if  be  did,  what  right  she  acquired  in  the  sub- 
ject of  the  contract,  pertained  to  the  juris- 
diction of  the  courts  of  the  political  sover- 
eign, the  state,  and  It  was  not  compulsory 
upon  her  to  resort  elsewhere.-  Relief  Dept 
V.  White.  41  Neb.  547,  59  N.  W.  747;  Daniher 
v.  Grand  Lodge,  10  Utah,  110,  37  Pac.  245. 
See,  also,  Whitney  v.  Association,  52  Minn. 
378,  64  N.  W.  184;  Bac.  Ben.  Soe.  ${  71,  460; 
Moore  v.  Woolsey,  4  El.  &  Bl.  243.  Nothing 
to  the  contrary  was  held  in  Robinson  v. 
Templar  Lodge,  117  Cal.  370,  49  Pac  170. 
That  was  a  dispute  between  a  member  and 
the  organization  concerning  rights  founded 
Immediately  on  the  contract  of  membership, 
and  which  the  member  had,  by  assenting  to 
its  rules,  agreed  to  submit  to  its  tribunals. 
The  plaintiff  here  Is  not  a  member  of  the 
order,  and  her  cause  of  action  contains  an 
element  wholly  foreign  to  its  laws,  viz.  her 
contract  with  Shelton. 

It  is  contended,  however,  that  plaintiff  vol- 
untarily left  her  demands  to  arbitration,  and 
must  abide  by  the  result,  even  though  the 
rules  of  the  order  in  that  behalf  were  not 
binding  on  her.  The  assumption  of  fact  for 
this  argument  falls.  The  plaintiff  presented 
to  the  grand  lodge  her  demand  for  payment 
to  herself,  and  protest  against  payment  to 
Harrold.  This  was  a  proper  course,  what- 
ever other  proceedings  she  designed  to  take. 
Tlie  grand  lodge  did  not  respond  directly. 
Her  demand  and  protest  were  assigned  for 
hearing  to  the  board  appointed  by  the  grand 
master.  Although  called  a  board  of  arbitra- 
tion. It  lacked,  as  concerned  the  plaintiff,  a 
prime  essential  of  a  legal  body  of  arbitrators, 
in  that  she  had  no  voice  in  selecting  its  mem- 
bers. It  was  really  but  a  committee  upon 
which,  under  the  mlos  of  the  order,  was  de- 
volved the  duty  of  answering  plalntlfTs  de- 
mand. The  fact  that  she  produced  evidence 
before  It  to  support  her  claims  could  not  con- 
vert the  hearing  Into  an  arbitration  aay 
more  that  if  she  had  presented  her  proofs  be- 
fore the  grand  lodge  Itself.  Compare  Kumle 
v.  Grand  Loilffc.  110  Cal.  204.  42  Pac.  634. 

Appellant  dnlms  that  the  court  should  have 
hold  his  equitable  right  to  receive  the  money 
to  be  superior  to  that  of  plaintiff.  This  la 
asserted   mainly  on   the   circumstance  tliat 
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pbdntlff  did  not  Inform  blm  of  her  contract 
with  her  uncle  at  the  time  the  latter  demand- 
ed the  surrender  of  the  certificate  she  held 
in  order  that  a  new  one  might  be  issued,  to 
Harh>ld.  But  it  appears  that  Harrold  knew 
that  plaintiff  held  the  certificate,  and  that 
she  denied  the  right  of  her  uncle  to  deprive 
her  of  Its  benefits.  This  was  saflSclent  to 
put  him  on  Inquiry  as  to  the  ground  of  her 
claim,  and  we  cannot  hold  that  she  Is  estop- 
ped by  failure  to  disclose  to  him  particulars 
of  which,  so  far  as  appears,  he  did  not  in^ 
quire. 

It  Is  objected  that  the  court  erred  In  receiv- 
ing evidence  that  the  plaintiff  bestowed  care 
Ml  her  unde  during  his  illness,  and  that  this 
was  part  of  the  consideration  for  his  agree- 
ment to  malce  her  the  beneficiary  of  his  in- 
•nrance,  on  the  ground  that  -the  complaint 
contained  no  allegation  that  she  agreed  to 
render  such  attentions.  It  is  said,  also,  that 
the  finding  on  this  subject  was  beyond  the 
Issues.  But  the  evidence  tended  to  exhibit 
the  relative  situation  of  the  parties  towards 
each  other,  and  hence  to  make  more  proba- 
ble the  matter  whicL  was  averred,  viz.  that 
Shelton,  In  consldd'ation  of  her  payment  of 
his  dues  and  assessments,  agreed  that  she 
•boold  receive  the  insu'^nce.  It  was  there- 
tate  relevant  Andi  if  the  finding  was  be- 
yond the  Issne,- -which  we  do  not  decide,' — 
yet,  as  the  facts  found  within  the  issue  were 
sufficient  evidence  of  a  valid  contract;  the 
appellant  is  not  injured. 

Plaintiff  testified  that  8h->  paid  her  uncle's 
Auee  and  assessments,  as  she  agreed  with 
him,  from  her  earnings  at  domestic  service. 
On  cross-ezamloatlon  counsel  sought  to  as- 
certain whether  she  had  fun-is  sufficient  for 
this  purpose,  with  a  view,  apparently,  to 
showing  that  the  mor.ey  she  paid  was  really 
famished  by  Shelton.  She  testified  that  she 
toc^  some  instruction  In  music,  but  paid  for 
It  out  of  her  own  money.  Counsel  Inquired 
how  much  she  paid  for  the  lessons,  and  the 
court  sustained  an  objection  to  the  question. 
Possibly  the  question  was  proper  cross-exam- 
ination in  the  abstract;  but  the  ultimate  mat- 
ter to  be  developed  by  this  line  of  inquiry 
was  whether  she  paid  the  assessments  from 
funds  supplied  for  that  purpose  by  her  uncle, 
and  upon  this  It  appears  that  appellant's 
connsel  did  examine  her  fully,  and  ednced 
quite  explicit  answers.  The  extent  to  which 
cross-examination  shall  be  carried  is  In  some 
degree  a  matter  of  discretion  with  the  trial 
court,  and  we  cannot  say  that  In  this  in- 
stance Its  discretion  was  abused.  Other 
points  argued  are  not  important.  We  dis- 
cover no  material  error  in  the  record.  The 
judgment  and  order  denying  a  new  trial 
shoold  be  affirmed. 

We  concar:    GRAY,  G;    COOPEB,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der denying  a  new  trial  are  affirmed. 

67  P.— 38 


(Ut  Oal.  E6S) 
BEMMERLY  et  al.  v.  WOODWARD. 
(Sac.  573.)  I 

(Supreme  Court  of  California.     May  31,  1880.) 

EXECUTORS  AND  TRUSTEES— LIABILITT— COM- 
POUND INTEREST— CLAIM  AGAINST  ESTATE- 
PRESENTATION— CORRECTION  OP  JUDGMENT. 

1.  Where  a  will  coostitntes  the  executors  trus- 
tees, and  they  fail  to  keep  the  funds  invested  as 
is  their  duty  as  trustees,  but  mingle  them  with 
tlieir  own,  and  occasionally  draw  them  from 
the  bank  toe  their  own  private  purposes,  they 
will  be  charged  with  compound  interest. 

2.  Though  a  trustee,  who  has  failed  to  keep 
the  trust  funds  invested,  and  has  mingled  them 
with  his  own,  should  be  diarged  with  compound 
Intei-est  up  to  his  death,  bis  estate  is  not  there- 
after liable  therefor;  the  estate  being  simply 
indebted  oa  a  claim. 

3.  That  a  claim  had  not  been  presented  against 
an  estate  before  action  thereon,  as  provided  by 
Code  Civ.  Proc.  §  1500,  is  mere  matter  of 
a)>atement,  which  is  waived  unless  pleaded,  pro- 
vided the  claim  is  thereafter  presented  within 
the  time  limited  for  presentation  of  claims. 

4.  Where  a  complaint  is  entitled  B.  and  V., 
"heirs  and  administrators"  of  B.,  but  it  is  plain- 
ly stated  in  the  body  of  the  complaint  that  they 
sue  in  their  representative  character,  and  that 
the  estate  of  B.  has  not  been  distributed,  and 
judgment  is  so  entitled,  the  entry  of  judgment 
for  plaintiffs  in  their  individual  capacity  is  a 
clerical  mistake,  which  may  be  corrected  at  any 
time. 

Department  2.  Appeal  from  superior  court, 
Xolo  county. 

Action  by  Albert  M.  Bemmerly  and  another, 
described  in  the  caption  of  the  complaint  as 
"Uelrs  and  Administrators  of  the  Estate  of 
Michael  Bemmerly,  Deceased,"  against  Mary 
Woodward,  executrix  of  G.  W.  Woodward,  de- 
ceased. Judgment  for  defendant,  and  plain- 
tiffs appeal    Modified. 

Si.  B.  Mering  and  A  L.  Hart,  for  appellants. 
J.  0.  Ball,  for  respondent 

TEMPLE,  J.  This  Is  an  action  against  the 
executrix  of  a  deceased  executor  to  compel  an 
accounting  and  to  recover  property  of  the  es 
tate.  The  plalntifFs  are,  respectively,  admin- 
istrator and  administratrix,  with  the  will  an- 
nexed, of  the  estate  of  Michael  Bemmerly,  de- 
ceased. The  complaint  shows  that  Bemmerly 
died  In  1877,  testate,  and  leaving  an  estate  of 
great  value.  G.  W.  Woudward  and  Henrietta 
Bemmerly  were  named  in  the  will  as  executor 
and  executrix,  and  both  were  appointed  and 
duly  qualified  In  June,  1877.  Mrs.  Bemmerly 
resigned  as  executrix  in  1879,  and  G.  W.  Wood- 
ward took  Into  his  possession  the  entire  estate, 
and  continued  in  the  exclusive  possession  there- 
of until  the  2l8t  day  of  December,  1894,  when 
he  died.  While  executor  he  received  the  rents. 
Issues,  and  profits  of  the  estate,  and  "thereby 
made  and  received  large  profits."  The  will  is 
not  set  out  in  the  complaint,  but  It  imposed 
upon  the  executors  a  continuing  trust  In  addi- 
tion to  the  ordinary  duties  of  executors.  The 
fourth  subdivision  reads  as  follows:  "(4)  I 
direct  that  all  the  balance  of  all  my  real  estate 
of  which  I  may  die  possessed  shall  not  be  sold 
or  divided,  except  as  hereinafter  provided; 
that  is  to  say:   Whenever  one  of  my  children 

a  B«hearing  denied  June  SQ  1899. 
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becomes  of  age,  It  shall  be  entitled  to  his  or 
her  share  of  the  estate  then  remaining  in  the 
hands  of  my  executors,  and  they  are  hereby  di- 
rected and  authorized  to  deliver  up  such  child's 
portion  by  fair  division  made  of  the  lands  then 
belonging  to  the  estate."  It  is  chaiged  that 
on  the  2d  day  of  January,  1884,  the  executor 
filed  his  last  annual  account,  which  was  set- 
tled and  approved  by  the  court,  and  from 
which  it  appears  that  he  then  had  in  his  bauds, 
in  cash,  $17,433.74.  The  estate  consisted  of  a 
large  amount  of  real  estate  and  personal  prop- 
erty, and  it  is  charged  that  since  the  above 
annual  account  Woodward  has  made  no  return, 
but  has  rented  the  land  and  sold  the  product, 
from  which  he  has  realized  large  sums,  which 
he  has  kept  and  mingled  with  his  own  prop- 
erty. The  complaint  contains  allegations  In 
regard  to  specific  pieces  of  real  estate,  and  as 
to  each  It  is  charged  that  Woodward  received 
rents  and  profits,  which  he  commingled  with 
his  own  money;  also  statements  of  profits  over 
and  above  expenses  of  each  year,  showing  that 
at  all  times  since  the  last  annual  account  ren- 
dered to  his  death,  Woodward  had  a  large 
amuuut  of  money  in  his  hands  belonging  to 
said  estate;  also,  that  he  yearly  made  sales  of 
grain  and  other  products  without  any  order  of 
court,  and  never  made  any  report  of  such  sales. 
There  is  also  a  general  averment  that  all  re- 
ceipts from  the  estate  were  commingled  by 
Woodward  with  his  private  funds,  and  were 
used  in  his  private  business,  and  for  his  own 
profit  and  gain,  and  have  been  so  used  since 
his  death  by  the  defendant,  who  is  his  ex- 
ecutrix. The  complaint  contains  no  express 
averment  that  Woodward  neglected  to  keep 
the  money  of  the  estate  invested,  as  his  duty 
was  as  trustee.  The  amended  and  supplemen- 
tal complaint  avers  the  due  presentation  of  a 
proper  claim  against  the  estate  of  Woodward, 
but  also  shows  that  such  presentation  and  re- 
jection were  after  the  commencement  of  this 
action.  The  answer  admits  nearly  all  the 
facts  stated  in  the  complaint,  including  the 
charge  that  Woodward  received  the  moneys, 
and  made  large  profits  from  the  use  and  ad- 
vantage thereof.  By  a  very  generous  con- 
struction, it  may  be  understood  as  denying 
that  Woodward  commingled  the  funds  of  the 
estate  with  his,  or  used  them  In  his  private 
business.  It  is  worthy  of  note,  however,  that, 
while  the  answer  admits  that  Woodward  had 
In  his  hands  for  many  years  large  sums  belong- 
ing to  the  estate,  no  investments  on  behalf  of 
the  estate  are  set  out.  There  is,  however,  in 
the  complaint  a  general  allegation  that  Wood- 
ward, while  executor,  acquired  other  property, 
from  which  he  received  rents  and  profits,  and 
one  piece  of  property  so  acquired  is  specified. 
The  answer  also  Includes  a  statement  of  the 
accounts  of  Woodward,  which  Itself  shows  that 
Woodward  at  all  times  since  1884  had  on  hand 
large  sums  of  money  which  he  did  not  invest 
for  the  advantage  of  the  estate. 

The  findings  are  generally  in  favor  of  plain- 
tiffs, but  upon  the  questions  of  fact  princi- 
pally litigated  and  discussed  they  are  strange- 


ly Indistinct  and  unsatistlactory.  The  main 
point  of  difterence  at  the  trial  was  whether 
Woodward  had  mingled  the  funds  of  the  es- 
tate with  his  private  funds,  and  had  used  the 
estate  money  In  bis  own  business  and  for  his 
private  advantage.  I  think  it  appears  by  nec- 
essary Inference  from  the  findings  that  Wood- 
ward did  use  the  money  of  the  estate  In  his 
private  business,  but  It  Is  not  distinctly  so 
found,,  nor  Is  there  a  finding  of  any  special  In- 
vestment made  of  estate  moneys  for  his  own 
advantage.  The  next  most  important  issue 
was  whether  Woodward  had  neglected  to  In- 
vest money  in  his  hands  as  trustee  for  the 
advantage  of  the  trust.  There  Is  no  express 
finding  upon  the  subject,  but,  as  In  regard  to 
the  other  matter,  I  think  It  appears  by  neces- 
sary inference  that  the  trustee  had  and  held 
In  his  hands  for  years  sums  of  money  which 
he  ought  to  have  invested  for  the  advantage 
of  the  estate,  and  did  not  Whether  such  in- 
ferences are  necessary  from  the  findings  is 
matter  of  argument,  and  the  most  trouble- 
some question  presented  by  the  appeal.  It  is 
found  that  Woodward  took  possession  of  the 
estate,  and  rented  the  land  for  one-fourth  of 
•  the  crop;  that  the  yearly  crops  were  placed 
In  the  warehouse  by  the  tenants,  and  were 
sold  by  Woodward  without  any  order  of  court, 
and  no  report  of  such  sales,  or  showing  re- 
ceipt of  the  money,  has  ever  been  made; 
also,  that  Woodward  dealt  with  the  propertj' 
as  his  own,  and  his  management  thereof  was 
prudent;  also,  that  be  kept  no  account  with 
a  bank  of  the  funds  of  the  estate,  but  had  a 
general  account  in  his  own  name  with  the 
Bank  of  Woodland,  where  he  deposited  his 
own  money  and  that  of  the  estate,  and  check- 
ed out  of  this  account  money  for  his  private 
use  and  for  current  expenses  of  the  estate; 
at  times  he  drew  all  the  money  from  the 
bank,  and  occasionally  the  account  was  over- 
drawn, and  frequently  there  was  less  money 
In  the  account  than  the  money  due  from 
Woodward  to  the  estate;  also,  that  he  min- 
gled the  funds  of  the  estate  with  hls'  own. 
and  used  them  indiscriminately.  It  does  not 
appear  necessarily  from  this  finding  that 
Woodward  used  the  estate  money  for  his  own 
advantage.  The  evidence  shows  that  during 
this  time  Woodward  purchased  $50,000  worth 
of  real  estate  for  himself,  and  that  immedi- 
ately after  each  purchase  the  general  bank 
account  was  much  depicted,  and  sometimes 
overdrawn.  The  findings  are,  however, 
strangely  silent  upon  these  important  mat- 
ters. Still,  there  is  a  finding  which  contains 
a  statement  of  an  account  from  the  last  an- 
nual settlement  made  in  January,  1884.  This 
shows  the  receipts  and  expenditures  of  each 
year,  and  that  since  the  year  1884  Woodward 
had,  or  should  have  had,  constantly  on  hand 
a  large  sum  of  money  belonging  to  the  estate; 
and  there  is  no  finding  that  Woodward  ever 
made  any  investments  or  loans  for  the  es- 
tate. Indeed,  it  is  not  alleged  that  he  did  so 
in  the  answer.  At  the  best,  the  answer  only 
denies  that  he  mingled  the  funds  or  used  the 
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money  of  tbe  estate  for  bis  private  purposes. 
True,  the  complaint  does  not  charge  distinct- 
ly that  Woodward,  as  trustee,  neglected  to 
keep  the  funds  Invested  so  as  to  earn  an  In- 
come for  the  heneficlaries;  but  It  is  charged 
that  he  mingled  tbe  trust  funds  with  his  own, 
and  used  them  for  bis  private  purposes.  To 
show  an  honest  execution  of  the  trust.  It  was 
incumbent  upon  Woodward  to  show  what  he 
did  with  tbe  money.  In  the  absence  of  such 
a  showing,  I  think  we  must  conclude  that  he 
did  not  use  them  for  the  estate. 

The  will  constitutes  the  executors  trustees, 
and  there  was  never  any  settlement  of  the 
administration,  and  distribution  of  the  estate 
to  the  trustees.  Annual  accounts  should  have 
been  rendered,  and  tbe  estate  managed  as  re- 
quired of  executors.  As  the  administration 
was  left  open  because  of  tbe  trust,  Woodward 
was,  of  course,  responsible  as  trustee,  and 
should  have  kept  the  money  Invested  for  bis 
beneficiaries.  As  be  did  not  do  that,  but 
mingled  the  funds  with  his  own,  and  even, 
under  the  findings,  must  have  occasionally 
drawn  them  out  of  the  bank  for  his  own  pri- 
vate purposes,  I  think  he  was  properly  char- 
ged with  compound  Interest.  Civ.  Code,  i 
2262;  Estate  of  Cousins.  Ill  Cal.  445,  44  Pac; 
182;  2  Pom.  Eq.  Jur.  §  1076;  In  re  Hilllard, 
83  Cal.  427,  23  Pac.  393. 

In  the  Judgment,  compound  interest  was 
charged  up  to  the  death  of  Woodward,  and 
also  against  his  estate  up  to  the  time  of  the 
entry  of  judgment.  It  Is  contended  that  it 
was  error  to  allow  compound  interest  since 
the  death  of  Woodward.  The  complaint 
charges  that  all  the  property  of  the  estate,  in- 
cluding the  money,  upon  the  death  of  Wood- 
ward passed  into  the  possession  of  the  execu- 
trix of  Woodward,  "who  continues  to  hold 
and  use  the  same,  and  neglects  and  refuses  to 
pay  over  said  moneys,  or  account  for  the 
same,"  and,  again,  "has  been  and  now  is  held 
by  said  Mary  Woodward,  as  a  constructive 
trust,  to  account  for  the  same,  the  interest 
and  profit  thereof."  Of  course,  Mrs.  Wood- 
ward could  not,  as  executrix  of  Woodward's 
estate,  assume  an  active  trust  in  favor  of  the 
estate  of  Bemmerly,  nor  could  she  make  the 
estate  of  Woodward  liable  for  her  own  per- 
sonal tort.  The  recovery  In  this  case  Is  upon 
tbe  theory  that  Woodward  had  mingled  the 
money  of  the  estate  with  his  own,  and  that 
no  funds  came  to  the  executrix  bearing  the 
earmarks  of  Bemmerly's  estate.  Under  such 
circumstances,  the  estate  of  Bemmerly  was 
required  to  present  a  claim  to  the  executrix; 
and.  under  the  law,  the  executrix  could  not 
pay  the  demand  until  it  was  allowed  and  pay- 
ment authorized  by  the  court.  The  e.\ecutrix 
owed  no  duty  to  the  beneficiaries  of  the  trust 
to  keep  the  money  Invested,  and  she  could  not 
Ijay  until  authorized.  The  estate  was  simply 
indebted  in  that  amount.  Under  such  eir- 
cumstances,  Interest  could  not  be  charged. 
The  judgment  must  therefore  be  modified  so 
that  Interest  will  be  charged  only  up  to  the 
death  of  Woodward. 


The  supplemental  complaint  avers  that  the 
claim  for  the  amount  due  plaintiffs  was  duly 
presented  to  the  defendant,  as  executrix  of 
the  estate  of  Woodward,  within  the  time  al- 
lowed by  law  for  the  presentation  of  claims, 
and  that  It  was  rejected.  These  allegations 
are  admitted  in  the  answer.  Still  the  com- 
plaint itself  shows  that  the  suit  was  com- 
menced before  the  claim  had  been  presented 
and  rejected.  There  was  no  plea  in  abate- 
ment, nor  was  any  objection  made  on  this  ac- 
count at  the  trial  or  before  Judgment.  Al- 
though there  is  some  controversy  upon  the 
subject,  we  will  assume  that  the  objection 
was  made  in  the  statement  in  the  application 
for  a  new  trial.  Section  1493,  Code  Civ. 
Proc.,  provides  that  all  claims  arising  upon 
contracts  must  be  presented  within  the  time 
llmitM;  any  claim  not  so  presented  is  barred 
forever.  Section  1498  enacts  that,  if  rejected, 
suit  must  be  brought  within  three  months; 
and  section  1500,  that  no  holder  of  a  claim 
shall  maintain  an  action  °  thereon,  unless  the 
claim  is  first  presented,  except  upon  mortgage 
liens. 

It  is  contended  that  plaintiffs  had  no  cause 
of  action  at  the  time  that  the  suit  was  com- 
menced, and  such  objection  may  be  made  at 
any  time  in  the  trial  court,  although  it  can- 
not be  made  for  the  first  time  in  this  court. 
It  has  been  held,  however,  that  this  is  a  mere 
matter  of  abatement,  which  Is  waived  unless 
pleaded.  Formerly  such  pleas  could  only  be 
Interposed  before  a  plea  to  the  merit.  Under 
our  Code  all  defenses  may  be  Included  In  one 
answer,  but  If  a  defense  which  Is  mere  mat- 
ter of  abatement  is  not  made  by  that  time,  It 
should  be  deemed  waived.  In  the  case  of 
Hentach  v.  Porter,  10  Cal.  556,  it  is  said: 
"We  think  It  clear  that  the  failure  to  aver  tbe 
presentment  is  not  such  a  fatal  objection  to 
the  complaint  aa  to  make  Judgment  by  de- 
fault a  nullity,  or  reviewable  on  appeal." 
And  again :  "In  this  case  the  objection  comes 
too  late.  It  must  be  presumed,  in  favor  of 
sustaining  the  judgment  of  the  district  court, 
that  proof  was  made  of  the  disallowance  of 
the  claim  of  the  administrator,  which  sup- 
plied the  want  of  averment  to  that  effect." 
See,  also,  Coleman  v.  Woodworth,  28  Cal.  568; 
Bank  v.  Howland,  42  Cal.  128;  Drake  v.  Fos- 
ter, .52  Oal.  225;  Preston  v.  Knapp,  85  Cal. 
559,  24  fae.  811.  In  these  last  cases  It  Is 
merely  said  that  the  objection  cannot  be 
made  for  the  first  time  In  this  court,  and 
Hentsch  v.  Porter  is  cited  as  authority.  That 
was  sufficient  to  dispose  of  those  cases,  but 
the  rale  was  not  so  Uraitsd,  nor  do  tliose  cases 
suggest  the  reason  for  the  rule.  It  is  fully 
shown  in  Hentsch  v.  Porter.  It  is  simply 
matter  of  abatement,— a  defense  which  Is  not 
favored,  and  must  be  made  by  plea,  and  In 
proper  time,  or  it  is  waived.  If  so  waived, 
the  court  will  be  rarely  justiSed  In  permit- 
ting the  defense  to  be  made  later.  In  this 
case,  if  the  defense  hart  been  promptly  mad?, 
plaintiffs  could  have  dismissed  their  suit  and 
brought  another.    But  if,  after  three  months 
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had  elapsed  after  the  claim  was  rejected,  the 
point  could  be  successfully  urged,  plaintiffs 
would  have  lost  their  right  of  action.  If, 
however,  the  time  for  the  presentation  of 
claims  had  wholly  elapsed  before  or  after 
suit  brought  and  the  claim  had  not  been 
presented,  it  would  have  been  a  different  mat- 
ter. Then  the  claims  would  be  forever 
barred,  and  it  would  be  both  the  privilege 
and  the  duty  of  the  executrix  to  urge  the 
point  And  she  would  be  entitled,  as  matter 
of  right,  to  file  a  supplemental  answer.  If  the 
defense  bad  accrued  after  the  Issues  had  been 
made  up.  It  Is  clear  that  the  defense  was 
waived  In  this  case. 

The  next  point  of  Importance  urged  is  that 
the  Judgment  as  first  entered  was  void,  and 
the  amendment  made  while  the  motion  for  a 
'  new  trial  was  tmder  consideration  was  wtioily 
unauthorized,  and  therefore  also  void.  Per- 
haps the  objection  Is  felo  de  se,  for.  If  the 
first  attempt  to  enter  Judgment  was  a  total 
failure,  there  was,  aiis  matter  of  law,  no  Judg- 
ment until  the  amendment,  tor  the  first  time, 
made  it  valid.  The  point  is  that  in  the  Judg- 
ment as  first  entered,  It  was  decreed  that 
"Albert  M.  Bemmerly  and  Nettle  E.  Vlckroy 
do  have  and  recover,"  while  they  could  only 
recover,  if  at  all.  In  their  representative 
capacities.  In  the  caption  to  the  Judgment 
the  plaintiffs  are  described  as  "Heirs  of 
and  Administrators  of  the  Estate,"  etc.  This 
entitling  of  the  case,  which,  so  far  as  It 
has  any  significance,  shows  an  impossible 
case,  and  which  also  aflllcts  the  complaint 
has  bred  this  unnecessary  trouble.  Of  course, 
no  one  could  think,  for  a  minute  that  the 
heirs  of  Bemmerly  and  the  administrators 
of  bis  estate  could  Join  in  such  a  com- 
plaint, although  by  special  statute  they  are 
permitted  to  Join  In  certain  cases.  The  plead- 
er probably  had  some  doubt  as  to  the  proper 
parties,  because  of  the  additional  trust  Im- 
posed upon  the  executor  by  the  will;  but 
surely  plaintiffs  could  not  In  the  same  com- 
plaint and  by  the  same  allegations,  allege 
rights  which  to  a  certain  extent  are  Incon- 
sistent with  each  other.  One  theory  Implies 
that  a  distribution  of  the  estate  has  been  had; 
the  other,  that  the  estate  has  not  been  dis- 
tributed. In  the  body  of  the  complaint,  how- 
ever, it  Is  plainly  stated  that  plaintiffs  sue  In 
their  representative  character,  and  their  ap- 
pointment and  qualification  as  administra- 
tors are  set  out  and  these  allegations  are  ex- 
pressly admitted  In  the  answer.  The  claim 
presented  Is  alleged  to  have  been  presented 
by  them  In  their  representative  capacity,  and 
it  Is  further  averred  that  the  estate  has  not 
been  distributed.  Under  these  circumstan- 
ces, I  think  it  plainly  an>ear8  upon  the  face 
of  the  record  that  the  entry  of  the  Judgment 
for  the  individual  plaintiffs  was  a  clerical 
mistake,  and  that  the  correction  was  proper 
at  any  time,  and  defendants  are  not  aggriev- 
ed thereby.  It  does  not  follow  that  it  was 
not  a  clerical  error  because  the  Judgment  U 
signed  by  the  Judge. 


It  seems  to  be  admitted  that  It  was  error 
to  compound  the  interest  with  the  principal 
on  July  10,  1897.  This  is  relatively  an  unim- 
portant matter,  but  can  be  corrected  withoot 
a  new  trial. 

If  there  was  error  in  fixing  the  compensa^ 
tlon  of  Woodward  as  trustee,  in  my  Judg- 
ment such  error  was  to  the  advantage  of  de- 
fendant It  may  well  be  doubted  whether 
anything  should  have  been  allowed,  consider- 
ing the  manifest  abuse  of  his  trust  on  the 
part  of  Woodward. 

I  think  the  partial  grant  of  a  new  trial  suf- 
ficiently defines  the  Issues  to  be  retried.  Of 
course,  if  upon  such  retrial  a  new  Judgment 
Is  necessitated,  it  must  4)e  entered.  It  cannot 
be  supposed  that  the  court  has  directed  a  re- 
trial of  the  issue  without  the  power  to  det^v 
mine  the  issue  upon  the  evidence  to  be  takoi. 
The  trial  court  is  directed  to  modify  the  Judg- 
ment In  regard  to  the  allowance  of  Interest  in 
accordance  with  this  opinion,  and  furtlier, 
should  it  be  rendered  necessary  by  the  new 
trial  ordered. 


We    concur: 
LAND,  J. 


HENSHAW,    J.;     McFAB- 


(124  Cal.  S3n 
In  re  STEELE'S  ESTATES.    (L.  A.  608.) 
(Supreme  Court  of  California.     May  29,  1899.) 
PERPBTUITIES. 

1.  A  will  leaving  property  In  trust  to  pay  one- 
third  of  the  income  to  tCBtator's  widow  for  life, 
to  pay  to  each  of  liis  three  minor  children  during 
the  minority  of  each  two-uintlis  of  the  annua' 
income,  to  pay  to  each  of  them  as  they  rvsijec- 
tirely  attain  majority  one-ninth  of  the  value  of 
the  property  as  appraised  when  tlie  eldest  of 
them  attains  majority,  to  pay  a  like  amount  to 
each  of  them  as  they  respectively  attain  the  age 
of  25  years,  and  to  pay  to  each  of  them  while  be- 
tween the  age  of  majority  and  the  age  of  29 
years  one-ninth  of  the  annual  income,  does  not 
violate  the  law  against  perpetuities,  as  the  ex- 
press trusts  may  not,_  by  any  possibility,  saspend 
the  power  of  alienation  for  a  period  longer  than 
the  continuance  of  lives  in  being;  there  being 
several  and  distinct  trusts  as  to  each  of  the  chil- 
dren, thongh  they  may  fail  by  reason  of  the 
death  of  the  children  before  distribution. 

2.  There  can  be  no  "accnmulatioos"  beyond 
minority,  where  the  trust  provides  for  payment 
of  the  income  annually. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Los  Angeles  coun- 
ty. 

In  the  matter  of  the  estate  of  Quurlet  A. 
Steele,  deceased.  Petition  of  W.  M.  Steele 
and  others  for  a  partial  distribution  was  de 
nied,  and  they  appeaL    Affirmed. 

Wm.  P.  James  and  F.  B.  Willis,  for  appel- 
lants. '  W.  J.  Hunsaker  and  N.  P.  Oonrey,  for 
respondent 

HAYNES,  C.  This  appeal  Is  from  an  or- 
der denying  appellants'  petition  for  a  partla' 
distribution  of  said  estate.  The  petitioners. 
W.  M.  Steele,  Charles  A.  Steele,  and  Idella 
D.  Steele  (appellants  here),  are  children  and 
beirs  at  law  of  said  testator,  and  who,  bj  the 
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terms  of  the  will,  were  excluded  from  any 
participation  In  said  estate.  Their  chief  con- 
tention Is  that  said  will  purports  to  vest  said 
estate  in  a  trustee  for  the  benefit  of  the 
widow  and  certain  other  children  of  the  tes- 
tator, and  that  said  trust  Is  void  under  the 
provisions  of  the  CItU  Code  against  perpetui- 
ties. Said  will  was  executed  January  27, 
1897.  After  directing  the  payment  of  debts, 
funeral  expenses,  etc.,  and  making  a  special 
bequest  to  his  wife  of  furniture  and  other 
articles  held  for  home  and  personal  use,  it  be- 
queathed and  devised  to  George  B.  Shaffer, 
as  trustee,  all  the  residue  of  his  estate.  In 
trust,  for  the  following  purposes:  "(a)  To 
pay  and  keep  paid  out  of  said  trust  estate  all 
taxes,  assessments,  and  other  necessary  ex- 
Itenses  and  Indebtedness  Incident  to  the  man- 
agement of  the  trust  estate,  (b)  To  sell, 
transfer,  and  convey,  upon  such  terms  as  Be 
may  deem  to  be  for  the  benefit  of  the  estate, 
any  of  the  property  thereof,  and  to  keep  the 
estate  in  the  form  of  Improved  income-bring- 
ing real  property  or  well  secured  interest- 
bearing  loans,  giving  preference  to  mortgages 
on  Improved  realty,  (c)  To  pay  one-third  of 
the  net  annual  Income  in  quarterly  install- 
ments to  my  wife,  Rose  B.  Wallace  Steele, 
during  the  entire  term  of  her  natural  life, 
(d)  To  pay  to  the  gnardlan  of  the  estate  of 
my  daughter,  Viola  A.  Steele,  during  her  mi- 
nority, two-ninths  of  the  net  annual  Income 
of  the  trust  estate,  (e)  To  pay  to  the  guard- 
ian of  the  eistate  of  my  daughter,  Hazel  A 
Stede,  during  her  minority,  two-ninths'  of  the 
net  annual  Income  of  the  trust  estate,  (f) 
To  pay  to  the  guardian  of  the  estate  of  my 
son,  Fred  A.  Steele,  during  his  minority,  two- 
ninths  of  the  net  annual  Income  of  the  trust 
estate,  (g)  To  pay  to  each  of  my  said  chil- 
dren, Viola,  Hazel,  and  Fred,  as  they  respec- 
tively attain  their  legal  majority,  a  sum  of 
money  equal  to  one-ninth  of  the  value  of  the 
trust  estate,  as  appraised  under  authority  of 
the  proper  court  at  the  time  when  the  eldest 
of  said  three  children  shall  attain  her  ma- 
jority. Instead  of  money,  the  said  trustee 
■hall  have  power  to  deliver  to  either  of  said 
children  well-secured  notes  or  bonds  and 
mortgages.  If  the  donee  shall  elect  to  accept 
the  same,  (h)  To  pay  or  deliver  in  like  man- 
ner to  each  of  said  three  children  above 
named,  as  they  shall  respectively  attain  the 
age  of  twenty-five  years,  one-ninth  of  the 
value  of  the  trust  estate,  as  in  like  manner 
appraised  at  the  time  when  the  eldest  of  said 
three  children  shall  attain  the  age  of  twenty- 
five  years.  (1)  To  pay  to  each  of  said  three 
children  above  named,  while  they  shall  be  re- 
spectively between  the  age  of  majority  and 
the  age  of  twenty-five  years,  one-ninth  of  the 
-net  annual  income  of  the  trust  estate,  (k) 
Upon  the  death  of  my  said  wife,  Kose  B.  Wal- 
lace Steele,  the  portion  of  my  estate  not  in- 
cluded in  the  foregoing  provisions  made  for 
my  three  children  above  named  shall  be  deem- 
ed to  be  included  In,  and  together  with  and 
aa  being  a  part  of,  the  said  trnst  estate,  for 


the  exclusive  use  and  benefit  of  said  three 
children,  Viola  A.,  Hazel  A.,  and  Fred  A. 
Steele,  and  shall,  as  to  both  Income  and  ptia- 
dpal,  pass  to  the  said  three  children  above 
named  equally,  share  and  share  alike,  at  the 
same  times  and  in  lUce  manner  and  propor- 
tions as  have  been  hereinabove  directly  pro- 
vided respecting  the  two-thirds  of  the  estate 
fiirst  given  for  the  benefit  of  said  three  chil- 
dren." The  will  was  admitted  to  probate  In 
July,  1897,  and  Walter  Llndley  was  duly  ap- 
pointed and  qualified  as  executor  on  Septem- 
ber 3,  1897.  Said  peUtlon  for  partial  distri- 
bution was  filed  January  13,  1898,  and  objec- 
tions thereto  were  duly  filed  by  the  executor, 
Walter  Llndley,  the  trustee,  George  B.  Shaf- 
fer, and  Viola  A.  Steele,  Hazel  A.  Steele,  and 
Frank  A.  Steele,  named  In  the  will  as  bene- 
ficiaries under  said  trust.  Said  beneficiaries, 
being  minors,  appeared  by  said  G.  B.  Shaffer, 
their  guardian.  The  objections  filed  to  the 
petition  were  that  It  did  not  state  facts  sutti- 
clent  to  authorize  a  decree  at  partial  distribu- 
tion, and  that  petitioners  were  not  interested 
In  said  estate.  Upon  the  hearing,  the  court 
entered  an  order  sustaining  the  objections,  and 
denying  said  petition,  and  from  that  order 
the  petitioners  appeal. 

The  principal  question  Is  whether  this  will 
Is  void  under  the  f<^owIng  provisions  of  the 
cavil  Code  relating  to  perpetuities: 

"Sec.  716.  The  absolute  power  of  alienation 
cannot  be  suspended,  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  the  lives  of  persons 
In  being  at  the  creation  of  the  imitation  or 
condition,  except  In  the  single  case  mention- 
ed in  section  772. 

"Sec.  716.  Every  future  interest  is  void  In 
Its  creation  which,  by  any  possibility,  may 
suspend  the  absolute  power  of  alienation  for 
a  longer  period  than  Is 'prescribed  in  this  chap- 
ter. SuL-h  power  of  alienation  is  suspended 
when  there  are  no  persons  In  being  by  whom 
an  absolute  Interest  in  possession  can  be  con- 
veyed." 

"Sec.  771.  The  suspension  of  all  power  to 
alienate  the  subject  of  a  trust,  other  than  a 
power  to  exchange  It  for  other  property  to  be 
held  upon  the  same  trust,  or  to  sell  It  and  re- 
Invest  the  proceeds  to  be  held  upon  the  same 
trust,  is  a  suspension  of  the  power  of  aliena- 
tion, within  the  meaning  of  section  715." 

'Where  the  trust  Is  created  by  will,  the 
death  of  the  testator  Is  deemed  the  time  of 
the  creation  of  the  limitation.  Civ.  Code,  { 
749.  "A  perpetuity  Is  any  limitation  or  con- 
dition which  may  (not  which  will  or  must) 
take  awdy  or  suspend  the  absolute  power  of 
alienation  for  a  period  beyond  the  continu- 
ance of  lives  in  being.  The  absolute  power 
of  alienation  Is  equivalent  to  the  power  of 
conveying  an  absolute  fee."  In  re  Walkerly's 
Estate,  108  Cal.  647,  41  Pac.  772.  This  is  but 
a  paraphrase  of  section  716,  supra,  which  de- 
clares "void  In  its  creation"  every  future  In- 
terest which,  "by  any  possibility,  may  sus- 
pend," etc.    The  statute  does  not  permit  us 
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to  wait  and  see  whether  events  may  not  so 
tw  aspire  that  In  fact  no  perpetuity  results; 
but  If,  under  the  terms  of  the  deed  or  will 
creating  the  trust,  when  properly  construed, 
the  instrument,  "by  any  possibility,  may  sus- 
pend" the  absolute  power  of  alienation  be- 
yond the  continuance  of  lives  in  being,  the 
instrument,  whether  a  deed  or  will,  is  void, 
and  no  trust  Is  created,  nor  any  estate  vested 
In  the  trustee.  If  the  trust  is  valid,  being 
an  express  trust,  the  beneficiaries  talie  no  es- 
tate or  Interest  In  the  property,  but  may  en- 
force the  performance  of  the  trust.  Civ. 
Code,  I  863.  The  petition  in  this  case  alleged 
that  Viola,  Hazel,  and  Fred,  beneficiaries 
named  In  said  will,  were,  at  the  date  of  filing 
said  petition,  all  minors  under  the  age  of  16 
years,  and  in  this  proceeding  they  all  appeared 
by  their  guardian.  Said  petition  was  filed 
.January  13,  1898.  By  the  terms  of  the  will, 
the  trustee  Is  directed  to  pay  to  the  widow 
one-third  of  the  net  annual  income  during  her 
natural  life,  and  to  the  guardian  of  each  of  said 
three  children,  during  the  minority  of  each, 
two-ninths  of  the  net  annual  income.  Under 
item  3,  subdivision  (g),  the  trustee  Is  directed 
to  pay  to  each  of  said  three  children,  as  they 
respectively  attain  majority,  one-ninth  of  the 
value  of  the  trust  property,  the  value  to  be 
ascertained  by  an  appraisement  "under  au- 
thority of  the  proper  court  at  the  time  when 
the  eldest  of  said  three  children  shall  attain 
her  majority."  Under  this  provision.  It  is 
contended  by  appellants  that  no  payment  or 
distribution  of  the  one-ninth  of  the  corpus  of 
the  trust  prpperty  could  be  made  to  any  of 
the  three  children  until  the  eldest  child  ar- 
rived at  the  age  of  majority,  and  that,  if  she 
should  die  before  majority,  there  could  be  no 
distribution  of  the  corpus  of  the  trust,  since 
there  could  be  no  distribution  without  ap- 
praisement, and  no  appraisement  could  then 
be  made.  To  meet  this  contention,  respond- 
ent Insists  that  the  will  should  be  construed 
as  If  it  provided  that  the  appraisement  should 
be  made  when  the  eldest  surviving  child  at- 
tained majority.  If  appellants'  contention  Is 
sound,  the  express  trust  created  by  the  will 
would  fail  of  Its  purpose,  not  because  it  was 
void  In  Its  creation,  but  because  It  became  im- 
possible of  execution  by  the  happening  of  a 
subsequent  event,  which,  not  having  occurred, 
cannot  be  urged  as  a  ground  upon  which  the 
present  Invalidity  of  the  trust  can  be  predicat- 
ed. Non  constat  that  she  may  attain  the  age 
of  25  years,  and  both  appraisements  be  made 
as  contemplated  by  the  will.  These  consid- 
erations make  It  apparent  that  we  need  not 
consider  whether  respondent's  construction 
of  the  will  is  correct  or  not.  It  must  be  ap- 
parent that  appellants'  present  rights  depend 
upon  the  present  Invalidity  of  the  will,  and 
not  upon  future  contingencies  which  are  not 
within  the  prohibition  of  the  statute.  The 
will  makes  no  di.spnsltlon  of  the  property  for 
a  iMsriod  longer  than  the  continuance  of  lives 
in  being.  If  the  three  children  should  all 
live  until  the  whole  of  the  property  is  dis- 


tributed to  them,  they  would  take  an  abso- 
lute title  In  fee,  and  could  at  once,  or  at  any 
time  thereafter,  convey  such  absolute  title 
at  their  pleasure,  without  any  limitation  or 
restriction  whatever.  If  they  should  all  die 
before  any  distribution  is  made,  the  express 
trust  created  by  the  will  for  their  benefit 
would  fall  for  the  want  of  beneficiaries,  and 
so  as  to  all  property  not  distributed  if  .they 
should  all  die  after  partial  distribution;  and 
the  same  would  be  true  as  to  the  Interest  of 
any  one  of  the  beneficiaries  in  case  of  his 
death. 

Appellants  further  contend,  however,  that 
the   trust    must   continue    until   the    eldest 
daughter  arrives  at  majority;   that,  whether 
she  lives  or  dies,  the  trust  must  continue  for 
a  definite  time;    that  as  'she  may  die  bcT'-f 
her  majority,  and  as  the  trust  must  continue 
tmtil  the  date  at  which  she  would  attain  her 
majority.  If  living,  there  Is  a  time  when  the 
trust  may  e.\lst  -which  Is  not  bounded  by  a  life 
in  being,  there  being  no  provision  In  the  will 
by  which  the  share  or  Interest  of  any  one  of 
the  three  shall  inure  to  the  benefit  of  the  siur- 
vlvor  or  survivors.    But  the  trust  does  not 
survive  the  death  of  the  beneficiary,   these 
trusts  being  several  and  distinct.    If  the  .lan- 
guage had  been  that  an  appraisement  and  dis- 
tribution could  not  be  made  until  the  eldest 
child  attained  her  majority,  "or  would  attain 
her  majority,  if  living,"  a  definite  time  would 
be  fixed,  not  dependent  on  a  life  or  lives  in 
being,  before  which  there  could  be  no  distri- 
bution, and  in  such  case  the  trust  would  be 
void.    In  Re  Hendy's  Estate,  118  Cal.  65«. 
50  Pac.  753,  It  was  said:     "But  it  matters  not 
whether  It  be  by  express  terms  or  by  neces- 
sary construction  that  lives  in  being  measure 
the  duration  of  the  trust.    If  it  appear  with 
certainty  that  the  trust  cannot  Idnger  con- 
tinue, the  law  against  perpetuities  Is  not  vio- 
lated.   Thus  a  trust  to  A.  until  he  arrives  at 
the  age  of  forty  years  would  not  violate  the 
law,  for  every  trust  necessarily  ceases  when 
there  is  no  beneficiary,  and  In  the  case  In- 
stanced it  is  obvious  that  A.'s  life  Is  the  ulti- 
mate and  determinative  measure  of  duration. 
In  no  event  can  the  trust  continue  longer  than 
his  life.    Upon  his  death  before  reaching  the 
age  of  forty  years  the  trust  determines  for 
the  lack  of  a  beneficiary."    See,  also,  Becker 
V.  Becker,  13  App.  Div.  342,  43  X.  Y.  Supp. 
17.    When  distribution  is  made,  and  only  to 
the  extent  it  is  made,  the  trust  property  vests 
in  the  beneficiaries;   and  hence  as  to  all  prop- 
erty not  distributed  to  the  beneficiaries,  or  to 
either  of  them,  during  their  resi)ective  lives, 
the  express  trust  ceases  and  determines.     Up- 
on the  death  of  one  of  the  children  before  dis- 
tribution, as  to  all  property  not  distrlbutoil. 
his  or  her  share  does  not  pass  to  or  vest   in 
the  co-beneficiaries  under  the  trust,  for   the 
reason  that  until  distribution  such  share    is 
not  vested  in  the  beneficiary,  but  In  the  trus- 
tee.   Under  the  terms  of  the  will,  however, 
the  trustee  is  made  the  residuary  legatee,  and 
all  property  which,  under  the  express  trust 


Digitized  by 


Google 


CbL) 


GATELY  V.  CAMPBELL. 


567 


declared  In  the  will,  falls  to  become  vested  in 
the  beneficiary  by  reason  of  his  death  before 
distribution,  vests  In  the  trustee  as  a  resulting 
trust  for  the  benefit  of  the  heirs  at  law  of  the 
testator,  the  ultimate  disi>osltion  thereof  un- 
der the  express  trust  having  failed.  In  Pack- 
ard V.  Marshall,  138  Mass.  301,  it  is  said: 
"When  the  purposes  of  a  trust  have  failed, 
or  have  been  completely  performed,  the  trus- 
tees then  hold  the  estate  for  the  benefit'of  the 
heirs  at  law  as  a  resulting  trust,  and  are 
answerable  to  them  for  it  upon  proper  pro- 
i-eedlngs,"— <dting  Easterbrooks  v.  Tillinghast, 
5  Gray,  17;  Ackroyd  v.  Smithson,  1  Brown, 
Ch.  503;  Cox  v.  Parker,  22  Beav.  168.  See, 
also,  1  Perry,  Trusts  (4th  Ed.)  §  160.  A  dis- 
tinction should  be  taken  between  trusts  which 
fall  for  want  of  beneficiaries  and  trusts  at- 
tempted to  be  created  by  will,  but  which  are 
void  under  the  statute  against  perpetuities  or 
other  statutes,  and  therefore  vest  no  estate  In 
the  alleged  trustee,  while,  if  the  trust  Is  valid 
when  created,  and  afterwards  falls  for  the 
want  of  a  beneficiary,  a  trust  results  in  favor 
of  the  heirs  of  the  testator;  but,  as  the  heirs 
and  trustee  may  at  any  time  convey  an  abso- 
lute estate,  the  resulting  trust  Is  not  within 
the  statute  against  perpetuities.  Whether 
this  resulting  trust  would  be  for  the  benefit 
of  the  heirs  generally,  or  for  the  benefit  of  the 
survivor  or  survivors  of  the  three  benefi- 
ciaries named  in  the  will.  Is  not  considered 
or  decided,  our  only  purpose  being  to  show 
that  in  no  event  Is  a  perpetuity  created.  It  is 
contended,  however,  that  the  will  provides  for 
an  appraisement  when  the  eldest  child  attains 
her  majority,  and  that,  if  she  should  die  be- 
fore reaching  majority,  no  appraisement  could 
be  made,  nor  any  distribution,  since  the  distri- 
bution depends  upon  the  appraisement.  The 
obvious  IntentlMi  of  the  testator  was  that  an 
equal  and  Just  distribution  Of  the  trust  prop- 
erty should  be  made.  The  provision  directing 
an  appraisement  is  an  administrative  provi- 
sion, designed  to  secure  that  end,  and  to  which 
the  trustee  might  properly  have  resorted  had 
it  not  been  mentioned  in  the  will,  or  which 
the  court,  up<«  the  proper  application  of  any 
party  Interested,  would  compel.  If  we  are 
right  in  these  conclusions,  it  is  apparent  that 
this  provision  of  the  will  can,  by  no  possibil- 
ity, create  a  perpetuity,  and  It  Is  for  that  pur- 
pose alone  that  It  is  here  considered. 

Appellants  also  contend  that  "accumula- 
tions beyond  minority  are  void."  But  here 
there  are  no  accumulations.  Where  the  rents, 
dividends,  or  other  income  Is  treated  by  the 
trustee  as  capital,  apd  he  invests  it,  makes  a 
new  capital  of  the  income  derived  therefrom, 
and  invests  that,  and  so  on,  such  capital  and 
accrued  Income  constitute  "accumulations." 
Here  the  entire  net  income  is  distributed  an- 
nually. The  uncertainties  in  the  will  refer- 
red to  by  aitpellants  relate  to  the  matters 
hereinbefore  considered.  We  think  It  clear 
that  the  will  Is  not  void  under  the  statute 
against  perpetuities;  that.  If  all  of  the  three 
children  should  live  until  al  ler  all  the  several 


distributions  are  made,  viz.  at  majority,  at 
the  age  of  25,  and  upon  the  death  of  the  wid- 
ow, there  would  appear  to  be  no  uncertainty 
aa  to  the  disposition  intended;  that  the  only 
uncertainties  arise  out  of  contingencies  that 
may  never  happen,  and  which  can  be  consid- 
ered here  only  for  the  purpose  of  determining 
whether  the  will  is  void;  for.  If  void,  the  de- 
ceased died  Intestate  as  to  the  trust  property, 
and  petitioners  are  entitled  to  share  in  the 
estate;  but,  if  not  void,  while  the  trust  may 
possibly  fall  as  to  the  whole  or  parts  of  the 
trust  property  for  want  of  beneficiaries,  that 
fact  does  not  show  any  present  right  in  the 
petitioners.  I  advise  that  the  judgment  be 
atBi-med. 

We  concur:    BRITT,  C;    PRINGLE,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  la  affirm- 
ed. 


(124  Cal.  520) 

GATELY  V.  CAMPBELL  et  al.    (S.  P.  1,038.) 

(Supreme  Court  of  CBlifornla.     May  26,  1809.) 

LANDLORD  AND  TENANT— LIABILITY  FOR  DE- 
FECTS—INSTRUCTIONS. 

1.  In  the  absence  of  a  covenant,  a  landlord  is 
not  liable  for  iujunr  to  the  tenant  from  a  faulty 
construction  or  defective  condition  of  the  build- 
ing existing  at  the  time  of  the  lease,  but  un- 
known to  the  landlord. 

2.  Under  Civ.  Code,  f  ld41,  declaring  that  the 
lessor  of  a  building  mtended  for  occupation  of 
human  beings  must  pnt  it  in  a  condition  fit  for 
occupation,  and  section  1942,  declaring  that,  if 
the  landlord  does  not  do  so,  the  tenant  may  va- 
cate or  expend  a  month's  rent  for  repairs,  the 
landlord  is  not  liable  for  injury  to  the  tenant 
from  such  lack  of  condition. 

3.  An  instruction  which,  after  reciting  evi- 
dence, states  that,  if  the  jury  "are  satisfied  this 
testimony  is  trne,"  they  can  find  for  defendant: 
if  not,  they  will  find  such  damages  as  they  think 
proper,— satisfies  Ck>de  Civ.  Proc.  §  608,  providing 
that,  if  the  court  state  the  testimony,  it  must 
inform  the  jary  that  they  are  the  exclusive 
judges  of  all  questions  of  fact. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Delia  Gately  against  H.  F. 
Campbell  and  others.  Judgment  for  defend- 
ants.   Plaintiff  api;)eals.    Afllrmed. 

Oliver  Ellsworth,  for  appellant.  E.  J. 
Pringle,  Jr.,  for  respondents. 

COOPER,  C.  Action  for  damages  for  per- 
sonal Injuries.  Verdict  and  judgment  for  de- 
fendants. Motion  for  new  trial,  and  order 
denying  same.  Appeal  from  judgment  and 
order. 

The  plaintiff  rented  rooms  in  a  tenement 
house  at  8  Parks  Place,  In  the  city  and  coun- 
ty of  San  Francisco,  in  January,  1893.  It 
does  not  clearly  appear  who  was  the  owner 
of  the  premises  so  leased  to  plaintiff,  but 
the  arrangements  were  made  with  one  Mrs. 
Falls,  to  whom  plaintiff  paid  the  rent  On 
the  8th  of  September,  1883,  plaintiff  claims 
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to  have  been  sererely  Injured  by  a  fall  cansed 
by  the  floor  or  platform  giving  way  under 
her  feet  In'  the  first  count  of  the  third 
amended  complaint  it  is  alleged  that  the  In- 
Jury  was  caused  by  reason  of  the  breaking 
away  of  the  floor,  which  was  not  originally 
safely  constructed,  and  was  never  construct- 
ed so  as  to  be  safe  for  human  occupation, 
which  facts  were  well  known  to  defendants, 
and  were  never  known  or  discovered  by  the 
plaintiff  until  she  was  so  Injured.  In  the 
second  count  of  said  amended  complaint  it  Is 
alleged  that  some  two  or  three  weeks  prior 
to  September  8th,  one  day  while  passing  over 
the  floor,  plaintiff  thought  she  felt  the  floor 
"shake  a  little,"  and,  for  fear  the  same  might 
give  way,  she  notlfled  the  defendants  there- 
.  of,  and  requested  them  to  examine  the  same, 
and  strengthen  It  if  they  found  it  necessary. 
Both  counts  of  the  said  amended  complaint 
are  sworn  to  by  plaintiff.  There  is  no  testi- 
mony In  the  record  tending  to  support  the 
second  count,  but,  on  the  contrary,  the  plaln- 
titt  testified  that  there  was  nothing  during 
her  tenancy  that  would  indicate  that  there 
was  danger  In  living  there  or  in  passing  out 
and  walking  over  the  floor  from  day  to  day; 
that  the  floor  looked  all  right  Counsel  for 
plaintiff,  in  his  brief,  says  that  the  conten- 
tion of  the  plaintiff  Is  "that  the  platform  and 
Its  supports  were  faultily  and  unsafely  con- 
structed, and  that  the  latter  were  rotten  and 
decayed  at  the  inception  of  the  tenancy,  a 
fact  known  to  defendants,  but  unknown  to, 
and  concealed  from,  plaintiff."  He  9gain 
says  in  his  brief:  "No  evidence  was  introdu- 
ced to  prove  the  dilapidations  to  have  occur- 
red subsequent  to  the  beginning  of  the  ten- 
ancy." Therefore  It  is  apparent  that  there 
was  no  evidence  to  prove  the  second  count 
of  the  amended  complaint  and  it  was  aban- 
doned by  plaintiff.  We  will  now  examine 
the  first  count.  There  Is  no  allegation  In  the 
complaint  of  any  covenant  in  the  lease  as  to 
repairs,  nor  of  any  fraudulent  r^resentation 
or  concealment  of  the  condition  of  the  leased 
premises.  The  controlling  question  left  In 
this  case  Is  whether  or  not  the  landlord.  In 
the  absence  of  fraud,  concealment,  or  cove- 
nant In  the  lease.  Is  liable  to  the  tenant  for 
an  Injury  suffered  by.  him  during  his  occu- 
pancy by  reason  of  the  defective  condition 
or  faulty  construction  of  the  leased  premises. 
At  the  common  law,  the  lessor  Is  not  liable 
for  such  injury.  Keates  v.  Earl  of  Cadogan, 
10  O.  B.  5Q1;  Howard  v.  Doolittle,  3  Duer, 
464;  Tayl.  Landl.  &  Ten.  g§  175a,  382.  And 
this  court  has  often  laid  down  the  same 
rule.  Brewster  v.  De  Premery,  S3  Cal.  341; 
Van  Every  v.  Ogg,  59  Cal.  565;  Sleber  v. 
Blanc,  76  CaL  173,  18  Pac.  260;  WlUson  v. 
Treadwell,  81  Cal.  58,  22  Pac.  3(H;  Daley  v. 
Quick,  99  Cal.  181,  33  Pac.  859.  Counsel  for 
plaintiff,  in  bis  brief,  seems  to  concede  the 
rule,  but  claims  that  the  premises  were  de- 
fective and  unsafe  at  the  time  they  were 
leased  to  the  plaintiff,  which  facts  were 
known  to  defendants,  but  unknown  to  plain- 


tiff. There  Is  no  testimony  in  this  record  to 
support  such  claim;  but  if  there  were  such 
testimony,  the  question  was  fairly  left  to  the 
Jury,  under  the  Instructions  of  the  court.  It 
is  claimed  that  It  Is  the  duty  of  a  landlord 
leasing  a  building  for  the  occupation  of  hu- 
man beings  to  put  It  in  a  condition  for  such 
occupation,— citing  Civ.  Code,  {  IMl,  which 
reads  as  follows:  "The  lessor  of  a  building 
intended  for  the  occupation  of  human  beings 
must  in  the  absence  of  an  agreement  to  the 
contrary,  put  it  into  a  condition  fit  for  such 
occupation,  and  repair  all  subsequent  dilapi- 
dations thereof  which  render  It  untenanta- 
ble, except  such  as  are  mentioned  in  sectlcm 
nineteen  hundred  and  twenty-nine."  This 
contention  Is  answered  by  the  fact  that  there 
is  no  testimony  in  the  record  that  the  build- 
ing, at  the  time  it  was  leased  to  plaintiff, 
was  not  in  a  condition  fit  for  the  occupation 
of  human  beings.  The  plaintiff  said  in  her 
testimony:  "Did  not  notice  any  decay  or  di- 
lapidation about  the  premises  when  first  rent- 
ed, nor  anything  that  needed  repairing."  And 
again:  "Mrs.  Falls  stated  that  she  was  look- 
ing after  the  house  generally,  and  wanted  to 
know  if  there  was  anything  needed  to  be 
done."  A  further  and  conclusive  answer  to 
this  contention  is  that  the  obligation  Imposed 
upon  the  landlord  by  section  1941  should  be 
and  Is  limited  by  the  extent  of  the  privilege 
conferred  upon  the  tenant  by  section  1912, 
and  the  only  consequence  of  a  breach  of  the 
landlord's  obligation  is  that  the  tenant  may 
either  vacate  the  premises  or  expend  one 
month's  rent  for  repairs.  Civ.  Code,  §  1912; 
Van  Every  v.  Ogg,  59  Cal.  565;  Sleber  v. 
Blanc,  76  Cal.  173,  18  Pac.  260.  It  follows 
that  the  Instructions  given  to  the  jury  by  the 
learned  judge  of  the  court  below  were  cor- 
rect Most  of  the  criticism  of  plaintiff's 
counsel  Is  directed  at  the  following  Instruc- 
tion given  by  the  court:  "As  I  understand  It 
the  plaintiff  does  not  claim  that  Mrs.  Falls 
ever  said,  before  the  injury,  that  she  knew 
of  the  danger,  or  that  the  porch  was  liable 
to  fall  down.  It  Is  also  In  evidence  by  the 
testimony  that  the  plaintiff  herself  did  not 
apprehend  any  danger  from  the  condition  of 
the  place.  Then,  these  two  parties,  Mr.  and 
Mrs.  Falls,  have  been  called,  and  they  have 
testified  that  they  never  knew  anything 
about  it  until  it  occurred.  If  you  are  sat- 
isfied that  that  testimony  Is  true,  you  can 
find  a  verdict  in  favor  of  the  defendants;  if 
not  yon  will  find  for  such  damages  as  yon 
shall  think  proper  to  allow,  bearing  in  mind 
that  in  a  case  of  this  kind  the  duty  of  prov- 
ing notice  and  knowledge  upon  the  part  of 
the  agents  rests  upon  the  plaintiff."  It  is 
admitted  that  the  constitution  gives  judges 
the  right  to  state  the  testimony  and  declare 
the  law;  but  it  Is  claimed  that,  under  the  pro- 
visions of  section  608.  Code  Civ.  Proc.,  "if  the 
court  state  the  testimony  of  the  case  It  must 
Inform  the  jury  that  they  are  the  exclusive 
Judges  of  all  questions  of  fact"  We  think 
the  court  left  It  plain  to  the  jury  that  they 
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were  the  ezcIuBlve  Judges  of  the  facts.  It 
Bald:  "If  jou  are  satisfied  this  testimony  is 
true,  you  can  find  a  verdict  In  favor  of  the 
defendants;  if  not,  you  will  find  for  such 
damages  as  you  shall  think  proper  to  allow." 
In  the  case  of  Jones  v.  Chalfant  (Cal.)  81 
Pac.  267,  the  instruction,  "If  these  facts  all 
appear  in  your  minds  as  I  have  stated  them, 
then  your  verdict  will  be  for  defendant,"  was 
held  not  error.  In  a  case  where  there  Is  no 
conflict  of  testimony,  and  the  plaintiff  could 
not  recover  under  the  facts  as  shown  by  the 
testimony,  the  judge  could  even  instruct  the 
Jury  what  their  verdict  should  be.  It  is 
claimed  that  the  court  committed  error  in 
not  giving  the  instructions  requested  by 
plaintiff  numbered  1  and  2.  We  have  care- 
fully examined  these  instmctlons,  and  think 
the  court  committed  no  error  In  refusing 
them.  The  first  one  was  correctly  refused, 
among  other  reasons,  because  It  is  based  up- 
on a  presumption  of  facts  not  In  the  record. 
There  is  no  evidence  that  the  defendants  In 
this  case  had  knowledge  of  any  such  defects 
in  the  building  as  would  render  it  unsafe  or 
dangerous.  The  second  one  relates  to  the 
rule  as  to  giving  notice  to  the  landlord  In  case 
of  defect  or  dilapidations,  and,  If  the  land- 
lord faU  to  repair,  the  tenant  may  do  so  and 
deduct  one  month's  rent,  etc.  The  requested 
Instruction  was  not  based  upon  any  testi- 
mony In  the  case,  as  we  have  before  attempt- 
ed to  show,  and  It  therefore  was  not  error  to 
refuse  it;  and,  further,  it  was  given  substan- 
tially in  the  charge  of  the  court.  It  seems 
to  us  that  counsel  is  now  precluded  from 
claiming  the  refusal  as  error  in  the  face  of 
the  following  statement  In  his  brief:  "The 
charge  of  the  trial  court  Is  an  able  exposition 
of  the  law  governing  the  rights  of  a  tenant 
as  against  a  landlord  tor  Injuries  resulting 
from  dilapidations  arising  subsequent  to  the 
Inception  of  the  tenancy;  but'  It  Is  submit- 
ted, with  all  respect  to  the  learned  trial 
judge,  that  it  Is  not  relevant  to  the  claims  of 
plaintiff  in  this  case,  who  asserts  a  cause  of 
action  for  damages  suffered  by  reason  of  the 
negligence  and  practical  fraud  of  defendants 
In  leasing  premises  known  to  them  to  be  un- 
«8afe  and  unfit  for  human  occupancy  without 
putting  the  same  in  repair,  and  concealing 
the  true  state  of  affairs  from  the  tenant" 
If  the  instruction  of  the  court  In  regard  to 
the  law  giving  the  rights  of  a  tenant  as 
against  a  landlord  for  injuries  arising  from 
dilapidations  subsequent  to  the  Inception  of 
the  lease  "is  not  relevant  to  the  claims  of 
plaintiff,"  we  cannot  see  how  the  instmction 
offered  by  counsel  would  be  relevant.  The 
testimony  supports  the  verdict,  and  we  find 
no  prejudicial  error  in  the  record.  We  ad- 
vise that  the  Judgment  and  order  be  aflarmed. 

We  concur:    HAYNE,  0.;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(128  Cal.  380) 

In  re  ADAMS'  ESTATE.     (Sac.  669.) 

(Supreme  Coxat  of  California,     June  1,  1899.) 

EXECUTORS    AND    ADMINISTRATORS— SEn-TINQ 

APART  HOMESTEAD— VALUE— DISCRETION 

OF  COURT— INSOLVENCY  OF  ESTATE. 

1.  It  is  DO  objection  to  an  order  creating  a 
probate  homestead  that  the  homestead  exceeded 
$5,000  in  value. 

2.  The  evidence  showed  that  a  homestead  for 
life  only,  set  apart  to  a  widow  with  four  minor 
children  to  support,  and  no  means  of  her  own, 
consisted  of  215  acres  of  arable  land,  on  which 
were  situated  the  dwelling  house,  barn,  out- 
houses, etc.,  together  with  about  85  acres  ad- 
joining, of  little,  if  any,  value.  Bdd,  that  the 
court  did  not  abuse  its  discretion  in  making 
the  order  setting  apart  such  homestead. 

3.  Under  Code  Civ.  Proc.  §  1465,  providing 
that,  where  no  xtatutory  homestead  has  been  se- 
lected, the  court  must  set  apart  a  homestead  for 
the  use  of  the  sui-Tiving  husband  or  wife  and  the 
minnr  children,  the  insolvency  of  an  estate  does 
not  prevent  a  court  from  setting  apart  a  probate 
homestead. 

4.  It  is  not  necessary  for  the  court  to  find 
on  all  the  issues  raised  by  an  answer  where 
they  are  as  to  matters  entirely  immaterial  to  the 
determination  of  the  petition. 

Department  2.  Appeal  from  superior  court, 
Yolo  county. 

Petition  by  Elizabeth  Adams,  widow  of  D. 
Q.  Adams,  to  have  a  homestead  set  apart  from 
the  estate  of  deeedent  From  orders  and  Judg- 
ments setting  apart  a  probate  homestead,  the 
Bank  of  Woodland,  a  creditor,  appeals.  Af- 
firmed. 

N.  A.  Hawkins  and  Craig  &  EEawkins,  for 
appellant.  B.  L.  Simpson  and  B.  E.  Hopkins, 
for  respondent. 

McFARLAND,  J.  This  is  an  appeal  by 
the  Bank  of  Woodland,  a  creditor  of  the 
above-named  estate,  from  an  order  setting 
apart  a  probate  homestead  to  the  widow  and 
minor  children.  No  person  other  than  said 
appellant  objects  to  the  order.  A  great  deal 
of  immaterial  matter  is  contained  in  the 
transcript  and  discussed  In  the  briefs.  There 
are  really  only  two  questions  involved:  First, 
had  the  court  authority  to  set  apart  a  home- 
stead of  greater  value  than  f:6,000?  and,  sec- 
ond, did  the  court  abuse  its  dlscreti(Mi  In  mak- 
ing the  order  appealed  fn>m? 

1.  The  value  of  the  homestead,  as  found 
by  the  court,  was  $11,139.70,  and  appellant 
contends  that  the  order  was  invalid,  because 
the  premises  set  apart  were  of  greater  value 
than  $6,000;  but  this  contention  cannot  be 
maintained.  It  has  been  definitely  settled 
that  a  court  may  create  a  probate  homestead 
exceeding  $5,000  in  value.  In  re  Walkerly,, 
81  OaL  679,  22  Pac.  888;  Estate  of  Schmidt, 
94  Cal.  384,  29  Pac.  714;  In  re  Smith's  Es- 
tate, 99  Cal.  449,  84  Pac.  77. 

2.  Considering  all  the  facts  in  the  case, 
which  need  not  here  be  given  in  detail,  there 
is  no  ground  for  holding  that  the  court  abused 
Its  discretion  in  making  the  order  appealed 
from.  The  decedent,  D.  Q.  Adams,  died  in 
1890,  leaving  an  estate  of  the  appraised  value 
of  about  $200,000,  and  an  indebtedness  of 
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about  $90,000.  For  some  years  after  his 
death  there  was  no  doubt  about  the  solvency 
of  hla  estate.  The  property  of  the  estate  con- 
sisted mainly  of  laud  In  Yolo  and  Fresno 
counties.  There  was  one  tract  of  land  In 
Yolo  county  of  3,000  acres,  on  which  was  the 
family  residence,  and  the  homestead  set  apart 
by  the  court  Is  on  this  tract,  and  consists  of 
215  acres  of  arable  land,  on  which  were  dt- 
uated  the  dwellfng  house,  barn,  outhouses, 
etc.,  together  with  about  85  acres  adjoining, 
which  consisted  of  gravelly  creek  bottom  of 
very  little,  If  any,  value.  The  widow  had 
four  minor  children  to  support.  She  had  no 
means  of  her  own.  The  homestead  was  set 
apart  to  her  only  for  her  life;  and  we  think 
that  the  property  thus  set  apart  was  no  more 
than  was  reasonably  sufficient  for  her  own 
support  and  the  maintenance  and  education 
of  the  four  minor  children.  If  the  homestead 
had  been  applied  for  soon  after  the  death  of 
the  decedent,  no  plausible  objection  could 
have  been  offered;  but  between  that  time  and 
the  date  of  the  application,  which  was  six 
years  afterwards,  the  business  of  farming 
became  unprofitable,  and  the  value  of  the 
lands  greatly  depreciated,  so  that,  when  the 
order  was  made,  it  was,  at  least  doubtful  If 
the  assets  of  the  estate  would  be  sufficient 
to  pay  all  of  appellant's  demfuids  which  re- 
mained unsatisfied.  Appellant  was  a  large 
creditor  of  the  estate,  and  a  great  part  of  the 
Indebtedness  of  the  estate  to  It  was  secured 
by  mortgages  which  were  foreclosed,  the  ap- 
pellant being  the  purchaser  at  the  foreclosure 
sales.  The  appellant  complains  that  the  court 
did  not  make  a  sufficiently  definite  finding  as 
to  the  insolvency  of  the  estate  at  the  time 
of  the  homestead  order;  the  finding  being 
that  the  remaining  property,  which  Is  de- 
scribed, "If  sold  at  public  auction  under  the 
order  of  this  court,  would  not  pay  In  full  the 
outstanding  indebtedness  of  said  estate  and 
the  charges  and  expenses  of  administration." 
If  findings  were  necessary,  and  the  question 
had  arisen  in  a  case  where  Insolvency  was  a 
material  and  vital  issue,  the  finding  might 
well  be  assailed  for  want  of  directness.  The 
insolvency  of  an  estate  does  not  prevent  a 
court  from  setting  apart  a  probate  homestead. 
Section  1465  of  the  Code  of  Civil  Procedure, 
which  deals  with  the  subject,  Is  part  of  a 
chapter  devoted  exclusively  to  "the  provision 
for  the  support  of  the  family,  and  of  the 
homestead,"  and  provides  that,  where  no 
statutory  homestead  has  been  selected,  the 
court  "must"  set  apart  a  homestead  "for  the 
,use  of  the  surviving  husband  or  wife,  and 
the  minor  children,"  and  contains  no  limita- 
tion founded  upon  the  insolvency  of  the  es- 
tate. In  Phelan  v.  Smith,  100  Cal.  165,  34 
Pac.  669,  this  court  said  that  among  the  ob- 
jects of  administration  are:  "(1)  To  8aH>ort 
the  family  for  a  period;  (2)  to  set  apart  a 
homestead  to  the  family;"  and  that  "setting 
apart  a  homestead  is  a  part  of  the  probate 


proceeding  ob  much  as  is  a  family  allowance." 
And  in  Keyes  v.  Cyrus,  100  Cal.  328,  34  Pac. 
723,  the  court,  speaking  of  section  1465,  said: 
"The  manifest  object  of  this  section  Is  tbe 
support  of  the  family,  and  to  make  provision 
for  their  support  and  maintenance.  These 
demands  of  tbe  family  are  deemed  superior 
to  those  of  heirs  or  creditors.  Setting  apart 
a  homestead  Is  a  part  of  the  probate  proceed- 
ings as  much  as  is  a  family  allowance; 
'it  is  a  right  bestowed  by  the  beneficence  of 
the  law  of  this  state  for  the  benefit  of  tbe 
family.'  In  re  Moore's  Estate,  57  Cal.  442. 
A  homestead  may  be  set  apart  to  the  widow 
even  though  the  estate  be  insolvent,  and  tbe 
property  so  set  apart  constitute  the  entire 
estate  of  the  decedent."  The  qnestion  of  sol- 
vency or  Insolvency  is  therefore  immaterial, 
except  only  as  it  may  go  to  the  information 
of  the  court  touching  the  condition  of  the 
estate;  and  the  finding  in  question  shows 
that  the  court  was  sufficiently  Informed  on 
that  subject 

The  answer  of  the  appellant  to  the  petltlMi 
for  the  homestead  Is  quite  lengthy,  and  con- 
tains some  14  different  paragraphs;  and  one 
of  the  main  contentions  of  appellant  is  that 
the  court  did  not  find  on  all  the  Issues  claimed 
to  have  been  raised  by  the  answer.  It  has 
never  been  definitely  determined  by  this  court 
that  findings  are  necessary  on  the  decision  of 
a  motion  for  a  probate  order  like  the  one 
here  in  question,  and  the  Intimations  have 
rather  been  that  they  are  not  necessary  (Es- 
tate of  Arguello,  85  Cal.  152,  24  Pac.  641 
Miller  v.  Lux,  100  Cal.  613,  35  Pac.  345,  639 
Estate  of  Sanderson.  74  Cal.  199,  15  Pac.  753) 
but  waiving  that  question,  it  is  suflldent  to 
say  that  the  issues  claimed  to  have  been  made 
by  the  answer  to  which  it  is  contended  there 
are  no  findings  are  of  matters  entirely  im- 
material to  the  determination  of  the  petition 
for  the  homestead. 

The  finding  of  the  value  of  the  premises 
set  apart  for  the  homestead  Is  fully  supported 
by  the  evidence,  for  the  opinion  of  certain  wit- 
nesses as  to  value  was  to  be  considered  In 
connection  with  certain  facts  which  appeared 
in  the  testimony;  and,  at  best  the  value 
claimed  by  appellant  to  have  l>een  shown 
was  only  a  few  hundred  doUai-s  greater  than 
that  found  by  the  court.  We  see  no  other 
material  matters  necessary  to  be  specially 
noticed.  Tbe  case  was  first  tried,  and  Judg- 
ment entered  setting  apart  the  homestead. 
and  afterwards  a  new  trial  was  granted  on 
the  one  issue  of  the  value  of  the  premises, 
and  a  similar  judgment  was  then  again  en- 
tered; and  appellant  appeals  from  both  Judg- 
ments, and  from  the  order  granting  a  new 
trial,  on  the  ground  that  it  should  have  em- 
braced all  the  Issues.  What  we  have  said 
applies  to  all  these  appeals.  The  Judgments 
and  orders  appealed  from  are  affirmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 
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aiY  OF  LOS  ANGELES  t.  LOS  ANGELES 
CITY  WATER  CO.  et  al.    (L.  A.  655-658.) 

(Supreme  Court  of  California,    ^une  3,  1899.) 

On  rehearing.    Modified. 

For  former  opinion,  see  57  Pac  210. 

PER  CUBIAM.  In  the  above-entitled  caees 
the  petition  for  rehearing  la  denied.  In  le- 
gponae  to  one  suggestion  in  the  petition,  it  Is 
proper  to  say  that,  if  the  city  of  Los  Angeles 
has  any  rights  to  the  waters  of  the  Los  An- 
geles rtrer  as  a  riparian  proprietor,  such  rights 
were  not  involred  in  these  cases,  and  were  not 
considered  or  determined  by  the  decision.  We 
also  thlnlc,  after  further  consideration,  that 
what  was  said  in  the  opinion  about  the  general 
character  of  the  ownership  of  the  watery  of 
the  river  by  the  city  of  Los  Angeles  to  the 
point  that  It  was  only  entitled  to  the  use  of 
the  water  when  In  a  position  to  use  it,  and 
could  not  assert  any  rights  of  ownership  In 
the  water  except  when  in  such  position,  was 
unnecessary  to  the  decision,  and  the  same  is 
hereby  eliminated  from  the  opinion.  The  wa- 
ter company  is,  substantially,  in  the  position 
of  a  mortgagee  In  possession,  having  a  lien  on 
the  property  involved  as  security  for  the  per- 
formance of  the  covenants  of  the  city  contain- 
ed in  the  contract;  and  we  see  no  reason,  for 
the  present,  at  least,  why  their  lien  and  pos- 
session should  be  disturbed,  or  a  receiver  ap- 
pointed. 


(124  Cal.  6S4) 

PEOPLE  V.  PAltLET. 


(Cr.  494.) 


(Supreme  Court  of  Calif omin.     June  2,   1890.) 

HOMICIDE— EXPERT    EVIDENCE— THREATS    OP 

DECEASED— ADMISSIBILITY— 

SELF-DEFENSE. 

1.  Where  the  defense  to  a  prosecution  for 
homicide  was  tliat  it  was  committed  in  self-de- 
fonse  while  deceased  was  attaclcing  accused  with 
a  knife,  and  it  appears  that  the  shot  causing  the 
death  passed  through  deceased's  upper  arm  and 
body  near  the  shoulder,  it  is  error  to  admit  ex- 
pert medical  testimony  on  the  part  of  the  peojHe 
that  the  arm  tlirough  which  the  bullet  passed 
must  have  been  hanging  down  at  the  time;  the 
matter  not  being  a  subject  for  expert  evidence. 

2.  Expert  medical  evidence  that  when  decens- 
cd  was  shot  he  could  not  have  been  standing 
erect  is  inadmissible  on  the  part  of  the  peo- 
ple, that  fact  not  being  the  subject  of  expert 
testimony. 

3.  The  fact  that  accused  was  at  fault  in  bring- 
ing on  the  difficulty  does  not  deprive  him  of  the 
right  of  self-defense,  where  deceased  persisted  in 
attacl{ing  him  after  he  had  desiRted. 

4.  In  a  pi'osecution  for  homicide,  threats  made 
by  deceased  at  a  i>rior  unfixed  time,  not  relating 
to  any  one  in  particular,  are  inadmissible. 

5.  Where  the  homicide  was  committed  in  the 
course  of  an  altercation,  and  accused  pleads 
self-defense,  threats  made  by  deceased  against 
accusetl,  not  communicated  to  the  latter,  are  ad- 
missible on  the  question  as  to  which  of  the  par- 
ties commenced  the  deadly  affray. 

In  bank.  Appeal  from  superior  court,  San 
Bernardino  connty. 

Wnilam  Farley  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Reversed. 


Bledsoe  &  Bledsoe,  for  appellant.  Atty. 
(Sen.   Ford,  for  the  Teople. 

BEATTY,  C.  J.  The  defendant  was  accused, 
by  Information,  of  the  crime  of  murder,  and 
found  guilty  of  manslaughter.  He  appeals 
from  the  Judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

It  appears  from  the  evidence  in  the  recoixl 
that  a  quarrel  had  occurred  between  the  de- 
fendant and  the  deceased  early  in  the  morning. 
In  which  the  deceased  was  very  hisulting  and 
abusive  and  wholly  in  the  wrong.  This  quar- 
rel was  renewed  after  some  interval  of  time, 
apparently  by  the  fault  of  the  deceased,  and  a 
fight  ensued,  in  which  the  defendant  was 
worsted.  The  parties  being  separated  by  the 
bystanders,  the  deceased  continued  to  threaten 
and  abuse  the  defendant,  who  thereupon  bor- 
rowed a  pistol  from  an  acquaintance.  Within 
half  an  hour  after  borrowing  the  pistol  he 
again  encountered  the  deceased.  The  evidence 
is  conflicting  as  to  what  then  occurred.  Ac- 
cording to  the  evidence  of  the  defendant  him- 
self, the  deceased  assailed  him  with  a  foul 
epithet,  and  immediately  attaclced  him  with  a 
poclietlcnife,  which  he  had  open  in  his  band. 
He  says  that  he  warned  deceased  that  he 
had  a  pistol;  that  the  deceased  grasi>ed  his 
pistol  with  bis  left  hand,  and  cut  him  with 
his  knife;  that  he  jerked  the  pistol  away  from 
deceased,  and  fired  once,  when  the  deceased 
turned  away  and  passed  Into  a  store  near 
which  they  were  standing.  In  respect  to  these 
matters  the  defendant  is  partly  corroborated 
and  In  part  contradicted  by  his  own  witness, 
and  they  each  contradicted  themselves  uixin 
minor  points.  From  all  the  testimony  It  seems 
pretty  clear  that  but  one  shot  was  fired,  and 
that  the  fatal  bullet  passed  through  the  left 
arm  of  the  deceased  about  five  Inches  from  the 
point  of  the  shoulder,  and  thence  directly 
through  his  body  from  left  to  right,  making 
Its  exit  at  the  right  armpit  Death  ensued  in 
a  few  minutes,  the  deceased  making  no  dying 
statement 

The  first  error  assigned  Is  the  admission, 
over  the  objection  of  defendant  of  the  evi- 
dence of  the  surgeon  performing  the  autopsy 
that  the  left  arm  of  the  deceased  must  have 
been  hanging  down  by  his  side  when  the  fatal 
shot  was  fired.  The  ruling  of  the  court  upon 
this  point  was  erroneous  (People  v.  Mllner,  122 
Oal.  181,  54  Pac.  833;  People  v.  Smith,  93  Cal. 
445,  29  Pac.  64;  People  v.  Westlake,  62  Cal. 
303),  but  can  scarcely  have  been  harmful.  It 
was  not  Introduced  for  the  purpose  of  contra- 
dicting defendant's  account  of  the  struggle, 
for  he  had  not  then  testified;  and  in  iMtnt  of 
fact  it  did  not  contradict  him,  for  the  fact 
that  the  arm  of  the  deceased  was  hanging  by 
his  side  when  the  shot  ^as  fired  is  not  at  aU 
Inconsistent  with  the  statement  of  the  defend- 
ant that  a  moment  before  deceased  had  been 
grasping  his  pistol  with  his  left  hand.  Be- 
sides, it  is  perfectly  evident  that,  although  the 
witness  stated  in  terms  that  the  arm  was 
hanging  down,  he  only  meant  that  the  wound- 
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ed  upper  ami  mnst  have  been  by  the  side  ot 
the  body,  In  order  that  one  bullet  Bbould  pasa 
directly  througb  arm  and  cbest,  and  this,  It  la 
conceded,  must  necessarily  have  been  the  c^ae. 
If  defendant  or  his  counsel  bad  desired  to  show 
that,  although  the  upper  arm  was  by  the  side 
of  the  body  the  forearm  might  have  been  ex- 
tended, this  could  have  been  done  by  a  single 
question  on  cross-examination.  And,  If  there 
were  no  other  error  In  the  case,  I  should  be 
reluctant  to  say  that  this  particular  ruling  Jus- 
tified a  reversal  of  the  Judgment.  But  this 
witness  was  further  Interrogated  by  a  Juror, 
and,  replying  to  him,  volunteered  the  opinion 
that  when  the  deceased  was  shot  be  could  not 
have  been  standing  erect.  There  was  no  call 
for  this  opinion,  and  apparently  no  ground  for 
It,  and  the  court,  on  motion  of  defendant's 
counsel,  struck  it  out;  but  the  witness  repeat- 
ed It  in  a  modified  form,  and  It  was  not  again 
stricken  out.  Although  it  seems  to  have  been 
pretty  thoroughly  demolished  on  the  cross-ex- 
amination. It  Is  not  clear  that  It  could  not  have 
prejudiced  the  case  of  the  defendant,' who  tes- 
tified that  deceased  at  the  moment  he  was 
shot  was  standing  up  and  striking  at  him  with 
his  knife. 

The  court  also  erred  in  giving  the  following 
instruction:  "The  apprehension  of  danger  to 
life  or  limb  which  Justifies  a  man  in  taking  the 
life  of  another  must  be  an  honest  one,  one  tbat 
is  wen  grounded,  and  must  arise  out  of  a  rea- 
sonable cause;  but  a  cause  which  originates  in 
the  fault  of  the  person  himself,  in  a  quarrel 
which  he  has  provoked,  or  in  a  danger  which 
he  has  voluntarily  brought  upon  himself,  by 
bis  own  misconduct,  cannot  be  considered  rea- 
sonable or  sufficient  in  law  to  support  a  well- 
grounded  apprehension  of  imminent  danger  to 
bis  person.  Error  of  apprehension  the  law 
overlooks,  when  a  man  is  called  upon  to  act 
on  appearances,  but  it  does  not  overlook  dis- 
honesty of  apprehension;  hence  a  real  or  ap- 
parent necessity,  brought  about  by  the  design, 
contrivance,  or  fault  of  the  defendant,  cannot 
be  availed  of  as  a  defense  for  the  commission 
of  a  crime."  This  instruction  is  copied  from 
a  portion  of  Justice  McKee's  opinion  In  People 
T.  Westlake,  supra,  which  was  never  concur- 
red in  by  a  majority  oi  the  court,  and  which 
was  expressly  disapproved  in  People  v.  Conk- 
llng.  111  Cal.  S25,  44  Pac.  314,  for  reasons 
there  stated,  and  upon  grounds  discussed  In 
People  T.  Button,  106  Cal.  628,  39  Pac.  1073, 
and  People  v.  Hecker,  109  Cal.  451,  42  Pac. 
807. 

The  court  did  not  err  In  striking  out  a  por- 
tion of  the  testimony  of  the  witness  Case. 
The  threats  to  which  this  testimony  related 
were  not  only  never  communicated  to  the  de- 
fendant, but  they  do  not  appear  to  have  re- 
lated to  him.  If  they  had  been  directed 
against  the  defendant,  the  fact  that  they  were 
not  communicated  would  not  have  rendered 
them  Irrelevant  in  a  case  like  this,  where  the 
question  was  who  commenced  the  deadly  af- 
fray, but  vague  expressions  of  the  character  of 
those  testified  to,  made  at  a  time  not  q^cified 


and  respecting  persons  not  named,  were  deitr- 
ly  Irrelevant 

As  to  the  objection  to  the  nfflclency  of  the 
evidence  to  sustain  the  verdict,  that  is  answer- 
ed by  what  is  said  in  People  t.  Mllner,  122 
Cal.  171,  54  Pac.  833.  For  the  errors  above 
noticed,  the  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded. 

We  concur:  McFARLAXD,  J.;  TEMPLEV 
J.;  HE.NSHAW,  J.;  HAIIKISOX,  J.;  VAN 
DYIiE,  J.;   GAROUTTE.  3. 


(U4  Cal.  <S» 

CnSHING  T.  FIRES.    (S.  T.  1,089.)' 

(Supreme  Court  of  Califoruia.     June  5,   1899.) 

APPEAL  AND  ERROR— WAIVER  OP  OBJECTIQ.NS 
—WATER    AND    WATER    COURSES— SUR- 
FACE WATERS— DIVERSION. 

1.  An  objection  tbat  tlie  compluiat  fails  to 
state  a  cause  of  action,  or.  If  it  does,  it  is  not 
the  one  to  which  the  proofs  were  directed  upon 
the  trial,  will  not  be  heard  for  the  first  time  on 
appeal,  where  the  findings  and  judgment  of  the 
trial  court  are  clearly  supported  by  the  evidence, 
and  the  case  is  correctly  decided  on  the  merits. 

2.  A  landowner  cannot  protect  his  own  land 
by  turning  the  storm  or  surface  water  wbidi 
would  naturally  flow  thereon  away  from  liis  own 
and  onto  the  laud  of  another,  to  tlie  injury  of  the 
latter. 

3.  IVstimony  as  to  conversations  with  defend- 
ant regarding  the  matters  in  issue  is  admissible 
when  offered  in  rebuttal  and  iu  explanation  of 
defendant's  own  testimony  on  the  same  snbject. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county. 

Action  by  Thomas  Cushing  against  Manuel 
S.  Plres  to  enjoin  defendant  from  interfering 
with  the  repairing  of  a  certain  culvert  and  to 
restrain  him  from  destroying  the  same,  and 
for  damages.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Thomas  C  Huxley,  for  appellant  Fita- 
gerald  &  Abbott,  for  respondent. 

GRAY,  O.  This  action  was  brought  to  en- 
join defendant  from  interfering  with  the  re- 
pairing of  a  certain  culvert,  and  to  restrain 
him  from  destroying  or  fllltng  the  same  in 
with  earth,  and  for  damages.  Defendant  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Plalntifli  owned  land  adjoining  defendant 
on  the  west.  There  was  a  county  road  snme 
distance  to  the  east  of  plaintiff's  land.  Plain- 
tiff and  defendant  were  accustomed  to  reach 
this  road  by  means  of  a  private  road  com- 
mencing at  the  northeast  corner  of  defend- 
ant's land,  and  running  thence  east  along  the 
northern  boundary  of  and  on  plaintiff's  land 
out  to  said  county  road.  One  Reynolds  owned 
a  tract  of  land  adjoining  the  lands  of  both 
plaintiff  and  defendant  on  the  north.  All 
these  several  tracts  were  composed  of  bottom 
lands  near  the  Bay  of  San  Francisco,  nearly 
flat,  but  with  a  slight  slope  to  the  south  ot 
several  feet  to  the  mile.  In  the  rainy  seavon 
great  quantities  of  water  fall  upon  thla  land. 


•  Behearing  denied  July  5,  1889l 
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and  tbts  water,  as  obserreil  by  witnesses,  for 
upwards  of  20  rears  has  been  accustomed  to 
flow  from  the  Reynolds  land,  through  slight 
natural  depressions.  In  a  southerly  direction 
across  the  private  road  referred  to,  and  so  on 
across  defendant's  land.  Some  three  or  four 
years  before  the  trial,  this  private  road  was 
graded  up  slightly  above  the  surface  of  the 
adjoining  territory,  and  this  grading  left  a 
gutter  or  ditch  along  the  sides  of  the  road, 
and  had  the  effect  to  dam  op  the  surface  wa- 
ter,  preventing  it  in  some  measure  from  flow- 
ing upon  the  land  of  defendant,  and  causing  It 
to  follow  the  road  In  a  westerly  directtoo, 
and  flow  upon  the  lands  of  plaintiff.  Tto  ob- 
viate this,  and  to  permit  the  water  to  take  its 
natural  course  across  the  lands  of  defendant, 
and  to  prevent  Its  flowing  upon  his  ovra  lands 
In  unnatural  abundance,  the  plaintiff  con- 
structed a  culvert  on  defendant's  land  across 
said  private  road  at  a  i>olnt  thereon  very  near 
to  the  northeast  comer  of  his  own  land;  where 
there  was  a  natural  depression  through  which 
the  storm  and  surface  waters  bad  been  accus- 
tomed to  flow  from  the  Reynolds  tract  upon 
and  across  defendant's  land.  In  January, 
1894,  the  defendant  tore  out  this  culvert,  de- 
stroyed It,  and  filled  In  the  depression  where 
it  had  been,  and  thus  prevented  the  water 
from  flowing  througjb  It  to  his  land,  and  caus- 
ed a  much  greater  amount  of  water  to  flow 
upon  plaintiff's  land  than  otherwise  would 
have  flowed  there,  and,  as  a  result,  plaintiff's 
growing  crops  were  damaged,  and  his  land 
was  Injured  by  the  consequent  erosion  of  the 
saQj.  The  strongest  contention  of  appellant 
for  reversal  of  the  judgment  and  order  ap- 
pealed from  Is  based  on  the  ground  of  a  de- 
fective complaint.  The  argument  Is  that  the 
complaint  fails  to  state  a  cause  of  action,  or, 
if  It  does  state  any  cause  of  action.  It  Is  not 
the  one  to  which  the  proofs  were  directed  up-, 
on  the  trial.  On  an  Inspection  of'  the  record 
we  cannot  say  that  this  argument  is  altogeth- 
er without  foundation.  But  we  flnd  that  no 
such  argument  as  this,  and  no  objection  of  this 
nature,  was  at  any  time  presented  to  the 
court  In  which  the  case  was  tried.  There 
was  no  demurrer  to  the  complaint  and  no 
motion  based  upon  a  variance  between  the 
pleadings  and  proof,  and  to  such  evidence  as 
might  have  been  objected  to  on  the  ground  I 
that  It  was  not  pertinent  to  the  case  made 
by  the  pleadings  no  such  objection  was  made. 
Had  counsel  made  the  objection  be  here  ur- 
ges, 'and  presented  his  argument  In  support 
thereof  at  the  trial  with  the  same  force  and 
clearness  as  in  his  brief  In  this  court,  it  woald 
have  resulted,  probably.  In  an  amendment  of 
the  complaint  -  He  did  not  do  this,  but  pro- 
ceeded with  the  trial  as  If  all  the  matters  to 
whidi  the  evidence  was  directed  were  prop- 
erly in  Issue.  The  findings  and  Judgment 
•were  clearly  supported  by  the  evidence,  and 
the  case  was  decided  correctly  on  the  merits. 
It  Is  the  settled  law  of  this  state  that  a  land 
owner  cannot  protect  his  own  land  to  the  In- 
lory  at  another's  land  by  turning  the  storm 


or  surface  water  which  would  natnrally  flow 
thereon  away  from  his  own  and  onto  the  lauds 
of  another.  Ogbum  v.  Connor,  48  Cal.  346; 
McDanlel  v.  Cummlngs,  83  Cal.  515,  23  Pac. 
795;  Hicks  v.  Drew,  117  Cal.  305,  49  Pac 
189.  While  the  complaint  is  not  to  be  recom- 
mended as  a  precedent  to  be  hereafter  fol- 
lowed, yet  In  view  of  the  fact  that  no  objec- 
tion, either  as  to  Its  form  or  substance,  was 
made  In  the  court  below,  we  think  It  sufficient 
to  -support  the  judgment  based  upon  it  It  is 
true  that  the  objection  that  the  complaint 
does  not  state  a  cause  of  action  may  be  suc- 
cessfully made  for  the  first,  time  on  appeal, 
but  the  appellate  court  will  not  be  overzeal- 
ous  to  find  a  defect  in  a  complaint  that  the 
appellant  himself  failed  to  discover  until  the 
case  had  been  decided  against  htm  on  its 
merits.  We  think  the  defects  in  the  com- 
plaint as  well  as  the  variance  complained  of, 
are  of  a  nature  to  be  waived  by  failure  to 
call  them  to  the  attention  of  the  trial  court 
by  proper  objections,  and  that  defendant 
should  not  be  beard  to  urge  those  objections 
for  the  first  time  after  judgment  Hill  v. 
Haskin,  51  CaL  175;  X^rersdon  v.  Mayhew,  85 
Cal.  1,  21  Pao.  431,  and  24  Pac.  382;  Knox 
V.  HIgby,  76  Cal.  264,  18  Pac.  381;  Dikeman 
V.  Norrle,  36  Cal.  94;  Bell  v.  Knowles,  46 
Cal.  195. 

There  was  no  error  in  permitting  plaintiff 
to  testify  as  to  the  conversations  with  defend- 
ant about  raising  the  road  and  putting  In  cul- 
verts. This  was  proper  in  rebuttal  and  ex- 
planation of  defendant's  testimony  on  the 
same  subject.  For  the  foregoing  reasons,  we 
advise  that  the  judgment  and  order  should  be 
affirmed. 

We  concur:    COOPER,  C;   HATNBS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 


(124  Cal.  »i) 

SMITH  V.   SMITH.     (Sac.  453.)  < 

(Supreme  Court  ot  California.     June  6,  1899.) 

DIVORCB— PLBADINO-EXTRBMB  CRUBLTT— 
SUFFICIENCY  OF  ALLEGATION—  DIVI- 
SION OF  HOMESTEAD. 

1.  Under  Civ.  Ode,  i  94,  deciarin?  that  ex- 
treme cruelty,  as  a  ground  for  divorce,  may  con- 
sist either  of  tlie  infliction  of  grievous  bodily  in- 
jury, or  grievous  mental  suffering,  an  allegation 
that  "dnring  the  last  two  years  defendant  has 
treated  plaintiff  in  a  cmel  and  inhuman  man- 
ner," that  defendant  has  applied  the  coarsest 
epithets  to  her  (naming  them),  and  has  accused 
her  of  a  want  of  chastity,  states  no  cause  of  ac- 
tion. 

2.  Under  Civ.  (3ode,  {  146,  snbd.  3,  relating  to 
divorce,  declaring  that,  if  a  homestead  has  been 
selected  from  the  community  property,  it  may, 
in  the  discretion  of  the  court,  be  divided,  or  be 
sold  and  the  proceeds  divided,  the  trial  court  may 
award  an  undivided  two-thirds  to  the  wife. 

Department  1.  Appeal  from  superior  court 
San  Joaquin  county. 

Action  by  Mary  E.  Smith  against  Thomas 
B.  Smith  for  divorce.    There  was  a  judgment 


1  Rehearing  denied  June  24,  1890. 
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for  plaintiff,  and  defendant  appeals.    ACBrm- 
ed. 

J.  G.  Swinnerton  and  Budd  &  Thompson, 
for  appellant.  Elliott  &  Elliott,  for  respond- 
ent. 

GAROUTTE,  J.  This  Is  an  action  for  di- 
vorce. Plaintiff  having  died  pending  the  ap- 
peal, her  heirs  at  law  have  been  substituted 
as  parties  plaintiff,  and  the  litigation  contin- 
ued, certain  property  rights  being  involved,  i 
The  complaint  attempts  to  allege  two  grounds 
of  divorce,  namely,  willful  neglect  and  ex-  | 
treme  cruelty.  A  general  demurrer  to  both  I 
causes  of  action  was  overruled,  and,  upon  is- 
sue made,  Judj^ent  went  for  plaintiff,  the 
court  finding  in  her  favor  upon  both  counts. 
The  property  involved  consists  of  a  home- 
stead upon  community,  an  undivided  two- 
thirds  of  which  was  awarded  to  plaintiff,  and 
the  remaining  one-third  to  defendant.  The 
complaint  states  no  cause  of  action  for  ex- 
treme cruelty.  The  pleading  in  this  regard 
alleges  that  "during  the  last  two  years  de- 
fendant has  treated  plaintiff  in  a  cruel  and 
Inhuman  manner,"  that  defendant  has  ap- 
plied the  coarsest  epithets  to'  her  (naming 
them),  and  has  accused  her  of  a  want  of  chas- 
tity. By  section  94  of  the  Civil  Code,  ex- 
treme cruelty  may  cpnsist  either  of  the  in- 
fliction of  grievous  bodily  Injury,  or  grievous 
mental  suffering,  upon  the  other  party  to  the 
marriage.  Here  there  Is  no  allegation  of  ei- 
ther. Grievous  bodily  injury,  or  grievous 
mental  suffering.  Is  the  ultimate  fact,  and 
should  be  alleged.  There  is  no  attempt  what- 
ever to  allege  bodily  injury,  and  the  probative 
facts  alleged  in  no  degree  establish  grievous 
mental  suffering.  The  law  is  so  recognized 
and  declared  in  all  the  recent  cases.  An- 
drews V.  Andrews,  120  Cal.  187,  52  Pac.  298; 
Fleming  v.  Fleming,  95  Cal.  430,  30  Pac.  566; 
Barnes  v.  Barnes,  95  Oal.  171,  30  Pac.  288. 
Calling  a  woman  vile  names  and  accusing  her 
of  unchastlty  may  inflict  upon  her  grievous 
mental  suffering,  and  It  may  not.  It  depends 
entirely  upon  the  particular  woman.  Such 
treatment  of  one  woman  might  Inflict  upon 
her  vital  wounds,  while  the  same  treatment 
of  another  woman  would  not  leave  a  mark. 
It  is  said  in  Barnes  v.  Barnes,  supra: 
"Whether  in  any  given  cEse  there  has  been 
Inflicted  this  grievous  mental  suffering  is  a 
pure  question  of  fact,  to  be  deduced  from  all 
the  circumstances  of  each  particular  case, 
keeping  always  In  view  the  Intelligence,  ap- 
parent reflucmcnt,  and  delicacy  of  sentiment 
of  the  complaining  party."  Hence  an  allega- 
tion of  these  evidentiary  facts  falls  far  short 
of  bitting  the  target,  when  the  object  aimed 
at  is  a  good  cause  of  action.  We  attach  no 
Importance  whatever  to  the  declaration  that 
the  defendant  treated  plaintiff  In  a  cruel  and 
Inhuman  manner.  Indeed,  the  trial  court 
closed  its  eyes  to  this  allegation,  and  made  no 
finding  upon  it. 

The  cause  of  action  for  willful  neglect  is 
sufficiently  stated,  and  the  evidence  In  the 


record  is  sufficient  to  support  the  finding  of 
fact  In  that  behalf.  Upon  this  cause  of  ac- 
tion, and  upon  the  findings  and  Judgment 
made  and  entered  therein,  the  court  bad  the 
power  to  deal  with  the  property  as  was  done. 
The  property  here  Involved  is  a  homestead 
created  upon  the  community  property.  By 
virtue  of  section  146  of  the  Civil  Code  (sub- 
division 3),  the  trial  court  may  divide  the 
community  homestead  between  the  parties. 
Its  discretion  in  such  matter  is  of  the  widest 
and  there  is  no  groirod  in  this  case  upon 
which  to  disturt)  that  discretion.  We  do  not 
understand  that  the  community  homestead 
necessarily  should  be  divided  in  severalty. 

There  are  various  technical  objections  made 
to  the  rulings  of  the  court.  Even  conceding 
that  they  may  be  raised  upon  an  appeal  from 
a  judgment  decreeing  a  divorce,  where  the 
original  plaintiff  has  died  since  the  appeal 
was  taken  (see  Klrschner  v.  Dietrich,  110 
Cal.  502,  42  Pac.  1064;  Downer  v.  Howard,  44 
Wis.  82),  still  these  assignments  of  error  do 
not  contain  sufficient  merit  to  demand  a  re- 
versal of  the  judgment.  For  the  foregoing 
reasons,  the  Judgment  is  affirmed. 

We  concur:    HARRISON,  J.;  VAX  DYKE, 


(124  Cal.  6S2) 
DINGLEY  V.  McDonald  et  al.     (S.  F. 
1,412.) 

(Supreme  Court  of  California.     June  6,  1899.) 

PRINCIPAL  AND  AOKNT  —  OBLBOATION  OF 
POWERS— ACTION  BY  SUBAOENT— POWER  TO 
SUB  —  RATIFICATION  AFTER  SUIT— BPPBCT- 
BVIDENCE. 

1.  The  cashier  of  a  bank,  authorized  by  the  di- 
rectors to  collect  a  claim,  consulted  an  attorney. 
Subsequently  he  wrote  him  that,  acting  under  tho 
opinion  of  uio  directors,  he  had  ordered  the  pa- 
pers turned  over  to  him,  and  requested  that  he 
act  without  consulting  the  bank  further.  Hdd. 
that  such  attorney  became  the  special  agent  of 
the  bank,  with  general  power  for  the  collection 
of  the  claim,  and  not  merely  the  agent  of  the 
cashier. 

2.  A  special  agent,  with  general  power  for  the 
collection  of  a  claim,  cannot  delegate  his  author- 
ity by  assignment  so  as  to  invest  his  assignop 
with  power  to  sue  thereon,  as  Civ.  Code,  |  2949. 
provides  that  an  agent  can  delegate  his  author- 
ity, when  not  specially  authorized,  when  the  act 
to  be  done  is  purely  mechanical,  and  the  power 
to  bring  a  snit  implies  the  power  to  control  it, 
and  is  more  than  a  mechanical  act. 

3.  Where  an  agent  for  the  collection  of  a 
claim,  without  any  authority  to  delegate  his 
power,  assigns  it  to  another  to  sue  thereon,  a 
ratification  by  his  principal  of  such  act  after  the 
commencement  of  the  suit  is  not  equivalent  to 
a  precedent  autlioriziition  as  to  defendant,  since 
the  principal  could  not  by  his  act  take  away  from 
defendant  a  defense  he  had  at  the  commence- 
ment of  the  action. 

4.  Under  Civ.  Code,  i  2349,  providing  that  an 
agent  may  delegate  his  authority  to  another 
when  it  is  the  usage  of  the  place  to  do  so,  in  an 
action  by  the  assignee  of  an  agent  the  court  will 
not  assume  that  it  was  the  usage  of  agents  in 
the  locality  where  the  suit  is  brought  to  assign 
claims  for  collection,  but  it  must  be  proved. 

5.  Where  the  assignee  of  an  agent,  who  had 
no  power  to  delegate  his  authority  for  the  collec- 
tion of  a  claim,  sues  thereon,  a  contention  by 
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plaintiff  that  defendant  cannot  suffer  injury 
from  a  judgment,  as  it  will  protect  him  from  a 
second  action  by  the  principal,  is  unavailable 
to  enable  him  to  continne  the  suit,  since,  until 
the  principal  ratifies  the  agent's  act,  defendant 
continues  liable. 

6.  An  agent  with  plenary  power  to  collect  a 
claim  cannot  tranE<fer  it  to  a  third  person,  with- 
out consent  of  his  principal,  and  invest  him 
with  snch  title  as  will  enable  him  to  sue  there- 
on. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Charles  L.  Dingley,  Jr.,  against 
R.  H.  M(J)onald  and  others.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  his 
motion  for  a  new  trial,  defendant  J.  M.  Mc- 
Donald appeals.    Reversed. 

Sawyer  &  Burnett,  for  appellant.  -  H.  A. 
Powell  and  W.  A.  Dow,  for  respondent 

'CHIPMAN,  C.  Action  to  recover  judgment 
against  defendants,  as  stockholders  of  the  Pa- 
cific Bank,  uiK>n  its  indebtedness  to  the  £^-' 
change  National  Bank  of  Spokane  (referred 
to  hereafter  as  the  "Spokane  Bank"),  plain- 
tiff's assignor.  Several  causes  of  action  were 
set  forth  In  the  complaint,  but  one  of  which 
is  here  on  appeal.  Plaintiff  had  Judgment, 
from  which,  and  from  the  order  denying  mo- 
tion for  a  new  trial,  defendant  J.  M.  McDon- 
ald appeals. 

Appellant  contends  that  the  assignment  of 
the  claim  to  plaintiff  was  without  authority, 
and  that,  as  he  had  no  Interest  in  the  claim 
at  the  commencement  of  the  action,  he  can- 
not recover.  The  complaint  was  filed  May  18, 
1806.  The  court  found  that  on  that  day  the 
Spokane  Bank  "assigned  and  set  over  to 
plaintiff,  for  the  purpose  of  collection,  all  Its 
dalm  and  demand  against  said  Pacific  Bank, 
•  *  •  and  all  right  of  action  for  said  smn, 
and  plaintiff  is  now  the  owner  and  holder 
thereof."  This  finding  is  challenged  as  not 
supported  by  the  evidence.  It  seems  that 
several  of  the  creditors  of  the  Pacific  Bank 
made  assignments  of  their  claims  in  ^ne  In- 
strument to.  plaintiff.  This  Instrument  on 
behalf  of  the  Spokane  Bank  was  executed  In 
the  following  terms:  "Ebcchange  National 
Bank,  by  W.  H.  Chlckering,  Its  Atty."  A 
document  was  admitted  In  evidence  showing 
that  on  February  20,  1897,  the  Spokane  Bank 
passed  a  resolution  confirming  and  ratifying 
said  assignment  by  said  Chlckering  "and  all 
proceedings  thereunder."  Defendant  object- 
ed on  the  ground  that  it  was  executed  after  the 
commencement  of  the  action.  The  evidence 
showed  that  the  claim  was  In  the  form  of  an 
open  account  between  the  two  banks,  leav- 
ing the  balance  (after  some  payments  since 
the  failure  of  the  Pacific  Bank)  as  found  by 
the  court;  that  plaintiff  had  no  interest  in  it, 
beyond  expenses  and  commissions  of  collec- 
tion, and  that  he  gave  no  consideration  for 
the  assignment,  but  "it  was  merely  for  the 
purpose  of  collection."  On  June  24.  1893,  the 
lx>ard  of  directors  of  the  Spokane  Bank  held 


a  meeting,  at  which  the  minutes  of  the  board 
show  the  following  proceedings:  "Question 
of  our  claim  against  Che  Pacific  Bank  of  San 
Francisco  was  taken  up.  E.  J.  Dyer,  cashier, 
was  instructed  to  go  to  San  Francisco  and 
see  what  the  condition  of  our  claim  is,  and  to 
take  all  necessary  steps  that  he  may  deem 
best  for  this  bank,  both  now  and  In  the  fu- 
ture." Objection  wa«  made  to  admitting  this 
action  of  the  board  on  the  ground  that  it  con- 
ferred no  authority  upon  the  cashier  to  dele- 
gate bis  authority  to  a  third  person  to  assign 
the  claim.  On  April  7,  1896,  Cashier  Dyer 
wrote  W.  H.  Chlckering,  Esq.,  of  San  Fran- 
cisco, as  follows:  "Your  kind  favor  of  3d  at 
hand.  Acting  under  the  opinion  of  the  board 
of  directors  I  wired  you  to-day  as  per  inclosed 
copy.  I  have  also  wired  the  Anglo  to  turn 
the  matter  over  to  you.  •  •  •  Any  action 
by  you  will  be  quite  satisfactory  to  us."  The 
telegram  was  as  follows:  "Have  Instructed 
bank  to  turn  Pacific  papers  over  to  you.  Will 
you  investigate  them,  and  act  as  you  deem 
best,  without  consulting  us  further?"  This 
was  introduced  over  defendant's  objection 
that  it  "did  not  authorize  Mr.  Chlckering  to 
make  said  assignments."  Mr.  Chlckering  tes- 
tified that  he  was  Mr.  Dyer's  attorney  in  an 
estate  matter  here,  but  received  no  compen- 
sation for  his  services  in  this  matter.  He 
testified:  "I  cannot  exactly  say  I  had  any 
authority  to  act  for  the  Bank  of  ^>okane.  If 
I  did,  it  was  In  writing."  Later  In  the  trial 
he  produced  the  above  letter  and  telegram, 
which,  together  with  the  ratification  of  his 
acts,  constitute  his  only  authority.  He  testi- 
fied: "The  assignment  was  made  for  the  pur- 
pose of  bringing  an  action  against  the  stock- 
holders of  the  Pacific  Bank  on  the  claim  for 
the  benefit  of  the  EJxchange  National  Bank. 
I  wrote  to  the  bank  that  I  did  not  think  they 
were  warranted  In  bringing  an  Independent 
suit  for  this  amount,  and  that  it  were  better 
to  sue  with  others,  and  save  expense."  When 
he  so  wrote,  does  not  appear. 

If  we  were  to  assume  that  Dyer  was  act- 
ing upon  the  authority  given  hhn  in  ISSH, 
the  question  to  be  decided  would  not  be  dif- 
ferent, and,  as  we  view  the  matter,  would 
be  less  favorable  to  plaintiff.  In  the  latter 
case  we  would  have  an  attempted  substitu- 
tion of  Mr.  Chlckering  by  Mr.  Dyer,  without 
the  latter  being  "specially  authorized"  to 
make  such  substitution.  Civ.  Code,  §  2349, 
subd.  4.  We  think  it  fairly  appears  that  the 
cashier  spoke  for  the  banic,  and  had  author- 
ity to  do  so.  It  is  as  though  the  bank  had 
placed  in  Mr.  Chickering's  hands  the  matter 
of  its  claim  against  defendant,  with  author- 
ity to  act  as  he  (Mr.  Chlckering)  deemed  best 
without  further  consulting  the  bank.  He 
became  a  special  agent  of  the  bank  (Id.  f 
2297),  with  general  powers  with  respect  to 
collecting  the  claim,  the  subject  of  his  agency. 
As  the  agent  of  tbe  bank,  acting  with  au- 
thority from  it,  and  not  by  delegation,  we 
think  he  undoubtedly  could  have  brought  the 
suit  in  the  name  of  the  bank,  and  perhaps, 
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under  the  broad  terms  of  tbe  power,  could 
have  made  a  compromise  settlement.  He  did 
neither  of  these  things,  but  undertook  to  dele- 
gate his  authority  to  plaintiff  by  assigning 
the  dahn  to  him.  Id.  §  2349,  provides  as 
follows:  "An  agent,  unless  specially  forbid- 
den by  his  principal  to  do  so,  can  delegate  his 
powers  to  another  person  in  any  of  the  fol- 
lowing cases,  and  in  no  others:  (1)  When 
the  act  to  be  done  Is  purely  mechanical; 
*  *  *  (3)  when  it  is  the  usage  of  the  place 
to  delegate  such  powers;  or  (4)  when  such 
delegation  is  specially  authorized  by  the 
principal."  It  is  not,  and  cannot  be,  con- 
tended that  Mr.  Chlckering  was  specially  au- 
thorized to  delegate  bis  authority;  nor  can 
we  regard  the  act  to  be  done  by  the  plaintiff 
as  "purely  mechanical."  The  acts  contem- 
plated by  the  statute  as  purely  mechanical 
are  such  as  occur  where  the  delegation  cai^ 
ries  with  it  no  discretionary  authority,  which 

■cannot  be  said  to  be  true  of  the  acts  to  be 
performed  by  a  plaintiff  In  an  action.  The 
power  to  bring  the  suit  implies  the  power  to 
control'  it  when  brought,  and  this  InvolTes 
discretion.  Furthermore,  we  cannot  agree 
with  respondent  that  the  subsequent  ratifica- 
tion was  equlTalent  to  a  precedent  authori- 
zation under  section  2307,  Civ.  Code.  That 
is  true  as  between  thci  principal,  tbe  bank, 
and  tbe  agent,  Chlckering,  and  the  plaintiff, 
the  subagent,  but  it  is  not  necessarily  so  as 
to  the  defendant.  In  Wlttenbrock  v.  Bell- 
mer,  57  Cal.  12,  the  president  of  a  bank  was 
autliorized  to  accept  payment  of  a  note  and 
mortgage,  but,  instead,  he  sold  and  assigned 
the  note  to  Wlttenbrock,  who  brought  the 
suit.  Some  time  thereafter  the  bank  ratllled 
the  sale  and  assignment.  It  was  held  that 
the  bank  could  not  thus  take  away  from  the 
defendant  the  defense  he  had  at  the  com- 
mencement of  the  action,  to  wit  that  plain- 
tiff, Wlttenbrock,  was  not  legally  Invested 
with  title,  and  was  not  then  the  owner  of 
the  claim.  Respondent  contends  that  the 
cas^  here  is  clearly  distinguishable  from  that 
case,  because  there  the  president  undertook 
to  sell  the  claim,  while  here  the  authorized 
agent  of  the  bank  undertook  only  to  assign 
for  collection.  We  are  unable  to  make  this 
distinction  available  to  plaintiff.  Section 
2349,  as  we  have  seen,  gives  to  the  agent  au- 
thority to  delegate  the  "power  when  it  is  the 

.usage  of  the  place  to  delegate  such  power." 
The  facts  do  not  bring  the  case  within  the 
rule  in  Oreig  v.  Riordan,  99  Cal.  316,  33  Pac. 
913.  No  usage  was  shown  for  agents  to  as- 
sign claims  for  collection,  and  we  cannot  as- 
sume that  any  such  usage  exists  in  San  Fran- 
cisco, where  the  suit  was  brought. 

It  is  urged  that,  because  defendant  was 
ultimately  protected  from  a  second  action 
by  the  Spokane  Bank,  he  cannot  suffer  in- 
Jury  by  this  Judgment,  as  he  clearly  is  at 
least  once  liable.  But  that  was  the  situation 
in  Wlttenbrock  v.  Bellmer,  supra.  So,  here, 
until  the  Spokane  Bank  ratified  the  acts  of 
Chlckering,  defendant  was  liable  to  the  bank. 


If  Chlckering  had  no  authority  to  assign  the 
dalm  to  plaintiff. 

Both  parties  rely  upon  Malloye  v.  Cou- 
brough,  90  Cal.  649,  31  Pac.  622.  In  that 
case  a  foreign  Judgment  held  by  Abel,  Rey  & 
Co.,  in  London,  was  confided  to  an  agent  by 
letter  of  attorney,  with  authority  to  bring 
any  suits  or  proceedings  and  prosecute  the 
same  as  he  might  think  fit;  to  institute  any 
proceedings  in  Insolvency,  or  for  the  liquida- 
tion of  the  affairs  and  estate  of  the  said 
Henry  Coubrough;  "and  for  all  and  any  of  the 
purposes  aforesaid  to  use  our  names,  and  gen- 
erally to  act  in  and  about  the  premises  as 
fully  and  effectually  as  we  ourselves  could  do 
if  personally  present  and  acting  therein." 
The  power  contained  no  general  clause  au- 
thorizing the  attorney  to  do  anything  neces- 
sary or  convenient  in  the  collection  of  the 
Judgment.  The  agent  assigned  the  Judg- 
ment to  plaintiff  for  the  purpose  of  sul;ig 
thereon.  The  court  said  that  the  power 
"confines  the  authority  to  the  institution  and 
'  maintenance  of  suits,  actions,  and  proceedings 
to  that  end.  The  general  language  at  the 
conclusion  is  limited  to  the  premises,  which 
defines  what  may  be  done.  All  these  could 
have  been  done  in  the  name  of  Abel,  Rey  & 
Co.  Therefore  an  assignee  was  not  neces- 
sary in  order  to  take  any  of  the  steps 
•  •  •  contemplated  as  possibly  necessary 
or  convenient.  •  •  •  Had  the  letter  of 
attorney  authorised  the  agent  to  adopt  any 
measure  he  might  deem  expedient,  or  had  it 
l>een  necessary  to  substitute  au  assignee  for 
the  purpose  of  maintaining  any  action  or  pro- 
ceeding which  might  be  thought  advisable, 
perhaps  the  construction  contended  for  should 
prevail.  But  under  the  circumstances,  I 
think  the  language  cannot  be  so  extended." 
Respondent  claims  that  the  facts  here  pre- 
sent Just  such  authority  as  was  in  tbe  mind 
of  the  court  as  described  in  the  latter  part  of 
the  opinion  above  quoted.  The  difficulty  we 
find  in  applying  what  is  there  said  is  that 
tbe  assignment  conferred  discretionary  pow- 
ers upon  plaintiff,  and  was  therefore  in  viola- 
tion of  section  2349,  Civ.  Code,,  for  the  rea- 
sons already  stated.  So  far  as  the  record 
discloses,  Mr.  Chlckering  had  no  control  of 
the  case.  Plaintiff  brought  the  action,  and 
the  attorneys  appearing  are  his  attoi'neys. 
The  general  power  given  Mr.  Chlckering  was 
based  upon  the  special  trust  and  confidence 
reposed  in  his  personal  ability  and  integrity, 
and  the  rule  Is  that  such  power,  in  the  at>- 
sence  of  authority,  express  or  implied,  cannot 
be  redelegated  by  the  agent  so  as  to  bind  the 
principal.  1  Am,  &  Eng.  Enc.  Law,  p.  972; 
Story,  Ag.  §  14  et  seq.;  Mecbem,  Ag.  §1  406, 
406.  The  books  give  exceptions  to  the  rule, 
but  Aese  exceptions  are  now  brought  Into 
and  enumerated  In  section  2349,  supra,  and 
are  the  only  exceptions.  But  aside  from  any 
question  of  delegated  authority  by  an  agent 
and  assuming  that  Mr.  Chlckering  had  ple- 
nary power  to  collect  the  demand,  we  do  not 
think  he  could  transfer  it  to  a  third  person. 
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and  thus  Invest  a  stranger  to  the  bank  with 
the  title  and  control.  There  are  cases  where 
some  present  Imperative  necessity  or  where 
usage  has  Justified  the  courts,  in  the  particu- 
lar cases,  In  implying  a  power  to  assign  as 
Incident  to  the  power  to  collect  Story,  Ag. 
{  14,  and  notes.  But  the  evidence  presents 
no  such  case  here.  The  principle  of  the  de- 
cision In  Malloye  y.  Coubrough,  we  think, 
should  govern  this  case.  The  Judgment  and 
order  should  be  reversed. 

We  concur:     BRITT,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed. 

024  Cal.  6(6) 

WILLIAMS  V.  COOPER.    (Sac.  535.) 

(Supreme  Court  of  California.     June  6,  1899.) 

JUDGMENT  —  RES    JUDICATA  —  MORTGAGES  — 

8UIT    TO    FORECLiOSBV— PARTIES— 

BJBCTMENT— BVIDBNCE. 

1.  A  mortgagee,  who.  as  agent  for  the  mort- 
gagor, participates  in  the  defense  of  an  action 
of  ejectment  by  a  tax-title  claimant  against  the 
mortgagor,  involving  the  validity  of  the  tax  title, 
by  employing  and  paying  counsel  to  conduct  the 
defense,  does  not  thereby  make  himself  such  a 
party  to  the  action  that  he  is  bound  by  the  judg- 
ment. ' 

2.  The  holder  of  a  tax  deed  is  not  a  necessary 
party  to  a  suit  to  foreclose  a  mortgage,  since 
the  tax  lien,  if  valid,  whether  it  antedates  the 
mortgnge  or  not,  is  superior  to  the  mortgage  lieu. 

3.  A  mortgagee  who  has  not  been  made  a  par- 
ty to  a  suit  involving  the  validity  of  a  tax  deed 
upon  the  mortgaged  premises  is  not  bound  by 
a  judgment  in  favor  of  the  tax-title  claimant. 

4.  In  ejectment  by  a  mortgagee,  claiming  un- 
der sheriff's  deed  on  foreclosure,  against  a  tax- 
title  claimant,  whose  tax  deed  had  been  held 
good  in  a  prior  action  by  him  against  the  mort- 
gagor, the  defendant  cannot  prove  his  title,  as 

,  against  the  plaintiff,  by  putting  in  evidence  the 
'  judgment  in  the  prior  action,  to  which  the  mort- 
gagee was  not  a  party,  although  he  participated 
m  the  defense,   as   the   mortgagor's  agent,   by 
employing  and  paying  counsel  to  conduct  it. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Colusa  county. 

Ejectment  by  W.  H.  Williams  against  H. 
M.  Cooper.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

E.  B.  &  Geo.  H.  Mastlck  and  K.  A.  Bridg- 
ford,  for  appellant.  Edwin  Slgfried  and 
Thos.  Rutledge,  for  respondent. 

HAYNES,  C.  Ejectment  to  recover  pos- 
session of  certain  lota  in  the  town  of  Wil- 
liams, In  the  county  of  Colnsa.  Bald  action 
was  tried  by  the  court  without  a  Jury.  The 
plainticr  had  Judgment  upon  the  findings,  and 
the  defendant  appeals  therefrom,  and  from  an 
order  denying  a  new  trial. 

The  complaint  is  in  the  usual  form,  and 
not  verified.  The  answer  denied  each  and 
every  allegation  of  the  complaint,  and  for  a 
second  defense  alleged,  in  substauce,  that  In 
1890  William  Miller,  being  then  the  owner  of 
the  demanded  premises,  mortgaged  them  to 
the  plaintiff;  that  said  premises  were  after- 
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wards  sold  by  the  tax  collector  of  Central  ir- 
rigation district  for  an  assessment  which  be- 
came delinquent  December  31,  1889;  that  de- 
fendant, Cooper,  became  the  purchaser  at  said 
sale,  and  received  the  tax  collector's  deed 
therefor  on  March  26,  1891;  that  on  May  25, 
1891,  Cooper,  claiming  title  nnder  said  tax 
deed,  and  relying  solely  thereon,  brought  an 
action  of  ejectment  against  said  Miller  and 
against  his  tenants,  Long,  Kidd,  and  Peters; 
that  Williams,  the  plaintiff  here,  for  the  pro- 
tection of  his  Interest  as  mortgagee,  openly 
took  substantial  control  of  the  defense  of  said 
action,  with  the  consent  of  the  defendants 
therein,  employed  counsel,  and  conducted  the 
defense  In  that  court  and  In  the  supreme 
court,  and  paid  the  costs  and  expenses  of  said 
defense;  that  on  August  6,  1892,  this  defend- 
ant (Cooper)  obtained  Judgment  in  the  su- 
perior court  in  said  action  that  he  had  a  good 
and  valid  title  nnder  said  tax  deed,  and  was 
entitled  to  the  possession  of  said  premises; 
that  said  Judgment  was  affirmed  by  the  su- 
preme court  on  June  6,  1896,  and  this  defend- 
ant was  put  In  possession  under  a  writ  issued 
upon  said  Judgment;  that  thereafter  said  Wil- 
liams commenced  an  action  against  said  Mil- 
ler to  foreclose  his  said  mortgage,  obtained 
a  decree  that  said  lots  were  sold  by  the  sher- 
iff thereunder,  and,  after  obtalnhig  the  sher- 
itts  deed,  commenced  this  action;  that  said 
deed  constitutes  plalnticrs  only  claim  of  title, 
and  defendant  pleads  his  said  Judgment  in 
bar  of  this  action.  The  findings  of  the  court 
were  In  accordance  with  the  allegations  of 
said  second  defense,  except  as  to  the  partici- 
pation and  control  of  Williams  In  the  defense 
of  the  said  action  of  Cooper  v.  Miller  (Cal.) 
45  Pac.  325;  and  In  relation  thereto  it  found, 
in  substance,  that  Williams'  only  participa- 
tion or  control  of  the  defense  was  as  agent  for 
said  Miller.  Upon  the  trial,  Cooper  did  not 
offer  or  introduce  his  said  tax  deed  in  evi- 
dence, but  put  in  evidence  the  Judgment  roll 
in  his  said  action  of  ejectment  against  Miller, 
and  certain  evidence  tending  to  sustain  his 
allegation  that  Williams  conducted  the  de- 
fense of  that  action,  and  had  such  Interest  In 
and  relation  thereto  as  that  he  became  bound 
and  concluded  by  said  Judgment. 

Appellant's  first  proposition  is  "that  Wil- 
liams, in  effect,  made  himself  a  party  defend- 
ant to  the  action  of  Cooper  v.  Miller,  and  is 
bound  by  the  judgment  tbereiiL" 

1.  As  we  have  seen,  the  coTut  found  that 
Williams'  participation  in  the  trial  of  Cooper 
V.  Miller  was  as  the  agent  of  Miller,  and  not 
In  the  protection  of  bis  interest  as  mortgagee; 
but  appellant  contends  that  this. finding  is 
not  justified  by  the  evidence.  Williams  at 
that  time  had  no  Utle  to  the  property,  and 
was  not  In  possession,  and  was  therefore  not 
a  necessary  or  proper  party  defendant  to  the 
action  of  ejectment.  That  he  had  such  an 
interest  as  would  have  authorized  him  to  in- 
tervene in  that  action  may  be  conceded,  but 
he  was  not  bound  to  do  so.  Williams  had 
been  the  agent  of  Miller  In  the  collection  of 
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rents,  payment  of  taxes  and  Instirance,  etc., 
and  a  portion  of  the  rents  was  from  time  to 
time  applied  upon  the  mortgage  be  held  upon 
the  property.  There  was  also  evidence  tend- 
Mg  to  show  that  he  employed  counsel  to  de- 
fend the  action  on  the  part  of  the  tenants, 
and,  to  Induce  them  to  continue  paying  the 
rents  to  him,  promised  to  protect  them  from 
a  repayment  to  Cooper.  He  testified,  how- 
ever, that  all  that  he  did  was  as  the  agent  of 
Miller,  who  was  absent  It  would  serve  no 
useful  purpose  to  rehearse  the  evidence  upon 
this  point  at  greater  length;  for,  conceding 
that  the  evidence  was  su£5clent  to  justify  a 
finding  the  other  way.  It  was  clearly. sufficient 
to  support  the  finding  made  hy  the  trial  court, 
and  therefore  we  cannot  disturb  11 

2.  Appellant's  second  contention  is  that  the 
judgment,  sale,  and  deed  In  the  foreclosure 
case  of  Williams  v.  Miller  do  not  make  out 
a  title  as  against  appellant,  he  not  baring 
been  made  a  ikarty  to  that  action.  Cooper, 
nowever,  was  not  a  necessary  party  In  Wil- 
liams' suit  to  foreclose  his  mortgage.  The 
record  shows  that  the  tax  for  which  the  prop- 
erty was  sold  by  the  tax  collector  was  delin- 
Quent  before  the  mortgage  was  executed  by 
Miller  to  Williams;  but  whether  Cooper's 
tax  title  related  back  to  the  date  when  (he 
tax  Hen  first  attached,  or  to  the  date  of  Its 
delinquency,  or  the  date  of  the  sale,  is  im- 
material, since  the  tax  lien,  whether  It  ante- 
dated the  mortgage  or  not,  was,  If  valid,  su- 
perior to  the  mortgage,  and  It  Is  not  neces- 
sary to  make  a  prior  or  superior  Uenholder  a 
party  to  the  action  to  foreclose  an  inferior 
mortgage  Hen.  Here,  however.  Cooper's 
claim  was  adverse  and  paramount  to  that  of 
the  mortgagor,  and  he  denied  the  efficacy  of 
the  mortgage  as  a  Hen  on  his  title,  and  there- 
fore It  was  not  necessary  to  Join  him  as  a 
co-defendant  with  the  mortgagor.  "Such  an 
adverse  claim  to  the  land  In  opposition  to 
the  mortgage  cannot  be  tried  In  the  equi- 
table action  to  foreclose."  McComb  v.  Span- 
gler,  71  Cal.  418,  423,  12  Pac.  347;  City  and 
County  of  San  Francisco  v.  L>awton,  18  Oal. 
474;  Ord  v.  Bartlett,  83  Cal.  430,  23  Pac.  705; 
Emerle  v.  Alvarado,  90  Cal.  470,  27  Pac.  356; 
Cody  V.  Bean,  93  Oal.  578,  29  Pac.  223;  Slch- 
ler  V.  Look,  93  Cal.  608,  29  Pac.  220.  Nor  did 
the  foreclosure  sale  or  sherifiTs  deed  to  Wil- 
liams In  any  way  affect  Cogper's  title  under 
his  tax  deed;  but  as  Williams  was  not  a  par- 
ty to  the  ejectment  suit  of  Cooper  v.  Miller, 
In  which  Co<^er'8  tax  title  was  adjudged  to 
be  vaHd,  he  was  not  bound  by  that  Judgment, 
and  Cooper's  title,  as  against  Williams,  could 
not  be  proved  by  the  production  of  the  Judg- 
ment against  Miller.  Upon  the  question  of 
the  validity  of  the  tax  title,  WilHams  was  en- 
titled to  his  day  In  court  It  Is  quite  true,  as 
held  In  the  New  York  cases  cited  by  appel- 
lant that  the  foreclosure  did  not  devest  Coop- 
er of  his  title.  Had  he  produced  his  tax  deed 
npon  U>e  trial  of  this  case,  and  shown  that 
It  was  valid.  If  Us  validity  was  'attacked  he 
must  have  prevailed  in  this  action;  but  as  -he 
did  not  produce  bla  deed,  bat  relied  upon  a 


Judgment  by  which  Williams  was  not  bonnd, 
he  necessarily  failed  to  show  title  in  himself. 

Appellant  cites  Cohen  v.  Solomon,  66  Fed. 
411,  and  Mendenhall  v.  Hall,  134  C.  S.  550,  10 
Sup.  Ct  616,  and  remarks  concerning  them, 
"So  it  Is  clearly  held  by  these  cases  that 
the  holder  of  the  tax  title  Is  a  necessary  and 
proper  party,  if  his  rights  are  to  be  rendered 
subject  to  the  mortgaga"  But  appellant  Iwd 
already  shown— what  we  fully  concede— that 
the  foreclosure  does  not  affect  the  tax  title; 
meaning,  of  course,  unless  the  tax  title  was 
In  fact  litigated  therein.  But  I  do  not  think 
that  the  above  cases  cited  by  appellant  are 
authority  for  the  proposition  that,  in  cases 
such  as  the  one  at  bar,  the  holder  of  the  tax 
tUle  is  a  necessary  party;  but,  if  It  were  oth- 
erwise. It  wotild  be  dangerous,  in  the  absence 
of  legislative  direction,  to  reverse  a  doctrine 
so  long  and  distinctly  adhered  to  by  this 
court  But  I  do  not  think  those  cases  decide 
that  the  holder  of  the  tax  title  Is  a  necessary 
party  to  the  foreclosure  case  (unless  under 
exceptional  circumstances),  but  that  he  may 
be  made  a  party,  and  the  tax  title  litigated 
therein.  In  the  first  of  these  cases,  after  the 
foreclosure  proceedings  were  commenced  In 
the  federal  court  the  holder  of  the  tax  tiOe 
brought  suit  in  the  state  court  to  quiet  his 
title  under  the  tax  deed.  By  supplemental 
bill  he  was  broughit  into  the  federal  court,— 
which  bad  first  obtained  Jurisdiction  of  the 
res,— and  compelled  to  Utigate  his  title  in  the 
foreclosure  case.  This,  under  the  circumstan- 
ces, was  necessary  to  avoid  a  conflict  of  Ja- 
risdtction,  and  the  court  based  its  action  up- 
on that  ground.  In  Mendenhall  v.  Hall  the 
holder  of  the  tax  title  was  msde  a  party  to 
the  foreclosure  case  upon  an  allegation  in  the 
bill  that  the  mortgagor  and  the  holder  of  the 
tax  title  colluded  to  defeait  the  mortgage  by 
suffering  the  taxes  to  become  delinquent  and 
thus  creating  a  title  free  from  the  mortgage; 
thus  presenting  a  question  of  equitable  cog- 
nizance, which  could  be  properly  litigated  in 
the  foreclosure  suit,  since,  if  the  collusion 
were  shown,  it  would  be  immaterial  whether 
the  tax  deed  was  otherwise  valid  or  not 

No  other  questions  are  made  or  discussed. 
I  advise  that  the  judgment  and  order  appeal- 
ed from  be  affirmed. 

We  concur:    OHIPMAN,  O.;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

(124  Cal.  66$) 

In  re  JAMES'  ESTATE.     (S.  F.  I,4e7.)» 

(Supreme  Coart  of  California.     June  5,  1899.)* 

REVTEW— IMPROPER    EVIDBNCB^-WITNESSKS— 

IMPEACHMENT— MARRIAGE— EVIDENCB 

—DECLARATIONS— RES  GESTiB. 

1.  It  will  not  be  presumed  that  the  admission 
of  Improper  evidence,  duly  objected  to,  t«iding 
on  its  face  in  any  degree  to  influence  the  SndP 

1  For  raoclifiontion  of  opinion,  see  67  Pac.  1008. 
s  Bebearing  denied  July  6,  1890. 
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Sngs  of  fact  of  the  court  below,  did  not  have 
that  effect. 

2.  Under  Code  Civ.  Proc.  i  2051,  expressly 
forbidding  the  impeachment  of  a  wituesa  "by 
evidence  of  jMirtieuIar  wrongful  acts,"  the  fact 
that  one  witness  had  written  an  immoral  book, 
and  another  had  rend  it,  cannot  be  shown  to  im- 
peach their  credibility. 

3.  Testimoiftf  of  a  father  and  stepmother  as 
to  the  pure  surroundings  and  education  of  their 
daughter  is  not  contradicted  by  evidence  that 
she  had  once  read  an  immoral  book,  written 
by  her  stepmother,  and  is  incompetent  on  an  is- 
sue as  to  ner  marriage  to  a  decedent,  there  be- 
ing nothing  to  show  that  the  decedent  knew 
that  there  was  such  a  book  in  existence. 

4.  Declarations  of  a  father  and  stepmother 
that  their  daughter,  who  was  a  member  of  their 
family,  was  engaged  to  be  married  to  a  decedent 
at  the  time  of  his  death,  is  incompetent  on  an 
issue  as  to  whether  or  not  they  were  in  fact 
married  at  that  time,  there  being  no  evidence 
of  a  conspiracy. 

5.  Voluntary  declarations  of  a  decedent,  made 
a  few  weeks  prior  to  his  death,  that  he. was  a 
widower,  that  he  had  dropsy,  catarrh,  and  symp- 
toms of  Bright's  disease,  and  was  impotent,  are 
incompetent  on  an  issue  as  to  whether  he  was 
married  when  they  were  made,  as  they  are  no 
part  of  the  res  gestte,  under  Code  Civ.  Proc. 
$  1850,  making  a  declaration  which  forms  part 
of  a  transaction  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  admissible  as  part 
of  the  transaction. 

6.. Declarations  of  a  decedent,  made  a  few 
weeks  before  his  death,  that  he  was  a  widower, 
are  inadmissible  in  opposition  to  a  claim  that 
he  was  married  at  that  time,  under  Code  Civ. 
Proc.  5  1852,  providing  that  the  declaration  of 
a  member  of  a  family,  who  is  a  decedent,  is 
admissible  as  evidence  of  common  reputation, 
where,  in  cases  of  pedigree,  such  reputation  ie 
admissible. 

7.  On  an  issue  as  to  whether  a  decedent  was 
married  to  a  person  claiming  to  be  his  widow, 
evidence  of  her  specific  acts  of  immorality  prior 
to  the  alleged  marriage  are  inadmissible. 

8.  Where  the  declarations  of  a  decedent  as  to 
his  physical  condition  are  inadmissible,  expert 
testimony,  based  upon  such  declarations,  must 
be  rejected. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

In  tbe  matter  of  the  estate  of  Charles  A. 
James,  deceased.  From  a  decree  of  distribu- 
tion, and  from  an  order  denying  a  new  trial, 
Laura  Milen  James  and  Mllen  James,  also 
called  Theodore  Mllen  James,  appeal.  Re- 
versed. 

W.  H.  H.  Hart  and  Geo.  W.  Fox  (Aylett  R. 
Cotton,  of  counsel),  for  appellants.  Geo.  D. 
Shadbnrne,  for  respondents. 


GAROXJTTB,  J.  The  appellants,  claiming 
to  be  the  widow  and  son  of  Dr.  Cbarles 
James,  deceased,  appeal  from  a  decree  of  dis- 
tribution made  and  entered  in  the  matter  of 
his  estate,  and  from  an  order  denying  their 
motion  for  a  new  trial.  Dr.  James  died  leav- 
ing quite  a  large  property,  and  Laura  Milen 
James  now  claims  to  be  his  widow,  and  Theo- 
dore Mllen  James,  the  Infant  son  of  Laura, 
claims,  by  guardian,  to  be  his  son.  The  mar- 
riage relation  relied  upon  Is  commonly  called 
a  "contract  marriage,"  and  is  evidenced  by  an 
agreement  In  writing  purporting  to  be  signed 
by  both  parties  named  therein.  Tbe  lower 
court,  after  an  extended  trial,  found  as  a  fact 


that  there  never  was  a  marriage  between  Dr. 
James  and  Laura  Milen,  and  that  her  infant 
son  was  not  his  sou. 

It  Is  flrst  contended  upon  the  part  of  the 
respondents  that  there  Is  sufficient  eyldence 
in  the  record,  which  came  before  the  court 
without  objection,  to  support  the  findings  of 
fact,  and  that,  therefore,  even  conceding  the 
admission  of  evidence  under  objection  which 
should  have  been  denied  admission,  still  a 
new  trial  for  the  aforesaid  reasons  should 
not  be  ordered.  This  position  cannot  be  sus- 
tained. If  Improper  evidence  under  objection 
has  been  admitted,  it  Is  impossible  for  this 
court  to  say  how  much  weight  and  influence 
It  had  in  the  mind  of  the  trial  court  in  fram- 
ing its  findings  of  fact  The  Improperly  ad- 
mitted evidence  may  have  been  all-powerful 
to  that  effect.  As  far  as  this  court  knows.  It 
may  have  been  that  particular  evidence  which 
turned  the  scale,  and  lost  the  case  to  the  ap- 
pellants. This  must,  of  necessity,  be  the  rule 
wherever  improper  evidence  has  been  admit- 
ted, which,  upon  Its  face,  tends  In  any  de- 
gree to  affect  the  final  conclusion  of  the  court. 
Counsel  for  appellants  present  an  elaborate 
brief,  wherein  they  discuss  the  claimed  errors 
of  law  committed  by  the  trial  court  In  the  ad- 
mission of  evidence.  Counsel  for  respondents 
present  an  elaborate  reply  brief,  wherein  they 
discuss  at  great  length  the  sufficiency  of  the 
evidence  to  support  the  findings,  and  devote 
but  little  time  and  space  to  the  discussion  of 
the  alleged  errors  of  law  relied  upon  by  the 
other  side.  It  would  have  been  more  satis- 
factory to  this  court  If  they  had  devoted  more 
labor  to  the  questions  of  law  raised  by  appel- 
lants in  their  brief. 

Before  passing  to  an  examination  of  the 
merits  of  the  motion  for  a  new  trial,  let  us 
look  at  the  parties  directly  and  Indirectly  con- 
nected with  this  litigation,  their  situation  and 
relations.  Dr.  Charles  James,  60  years  of  age, 
was  the  owner  of  a  large  apartment  house, 
situated  upon  Howard  street.  In  the  city  of 
San  Fransclsco.  Dr.  Mllen,  a  traveling  ven- 
dor of  drugs;  his  second  wife,  Jessie  Milen; 
his  daughter  by  his  first  wife,  and  her  hus- 
band (Mr.  and  Mrs.  DIckman);  and  Laura 
Milen,  his  unmarried  daughter,  sister  to  Mrs. 
DIckman,  and  19  years  of  age,— rented  rooms 
of  Dr.  James  In  his  apartment  house  on  De- 
cember 13,  1894.  Prior  to  this  event  the  fam- 
ily of  Dr.  Milen  were  strangers  to  Dr.  James. 
Little  time  was  devoted  to  the  courtship,  for 
the  contract  of  marriage  between  Laura  Mllen 
and  Dr.  James  Is  dated  Januai?  6,  1895,  and 
according  to  the  testimony  of  Laura  It  was 
executed  at  that  date,  and  the  marriage  rela- 
tions thereupon  Immediately  assumed.  Dr. 
James  died  at  his  rooms  In  this  house  Jan- 
uary 28.  1885,  after  a  very  short  Illness.  An 
Infant,— Theodore  Milen,— joint  defendant  and 
appellant  with  his  mother,  Laura,  was  born 
to  her  September  16,  1895. 

During  the  examination  of  Dr.  Milen  he 
Identified  a  book  entitled  "Was  He  to  Blamer 
aa  written  by  bis  wife,  Mrs.  Jessie  Milen. 
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This  book  was  highly  immoral,  and  was  in- 
croduced  In  evidence  under  objection.  This 
evidence  was  thereafter  followed  by  respond- 
ents with  evidence  that  Laura  MUen  had  read 
the  book,  and  also  the  additional  evidence  that 
it  had  been  subsequently  suppressed  by  the 
Society  for  the  Suppression  of  Vice.  As  evi- 
dence tending  to  besmirch  the  character  of 
the  author,  and  also  that  of  the  daughter, 
these  facts  were  well  calculated  to  serve  that 
end.  And  In  serving  that  end  it  necessarily 
had  the  effect  of  weakening  the  credibility 
of  these  two  witnesses, — the  two  most  im- 
portant witnesses  to  the  fact  of  marriage.  It 
therefore  goes  without  saying  that  it  was 
prejudicial  to  the  appellants'  side  of  the  case. 
To  support  the  admissibility  of  this  evidence 
upon  the  ground  that  it  tends  to  weaken  or 
Impeach  the  credibility  of  these  two  afore- 
said witnesses,  no  authority  can  be  cited. 
The  book  was  a  separate,  distinct,  independ- 
ent piece  of  evidence,  and  all  authorities  agree 
that  independent,  specific  acts  of  immorality 
may  not  be  affirmatively  shown  to  impeach  a 
witness.  It  has  been  declared  by  this  court 
that  such  acts  may  not  even  be  shown  upon 
the  cross-examination  of  the  witness  himself; 
and  e,ven  those  cases  which  go  to  the  length 
of  holding  that  such  an  examination  of  the 
witness  may  be  gone  into  upon  cross-examina- 
tion still  declare  that  the  answer  of  the  wit- 
ness Is  flual  and  conclusive,  and  Its  truthful- 
ness beyond  all  attack  by  independent  evi- 
dence. We  cite  numerous  cases  to  support 
the  foregoing  propositions:  Sharon  v.  Sharon, 
79  Cal.  033,  22  Pac.  28,  131;  Hlnkle  v.  Kail- 
road  Co.,  55  Cal.  C29;  People  t.  Uambliu,  68 
Cal.  101,  8  Pac.  687;  People  v.  Elster  (Cal.) 
3  Pac.  884;  Evans  v.  De  Lay,  81  Oal.  105, 
22  Pac.  408;  People  v.  O'Brien,  »6  CaL  180, 
31  Pac.  45;  People  v.  Un  Dong,  106  Cal.  88, 
39  Pac.  12;  People  v.  Wells,  100  Cal.  462,  34 
Pac.  1078;  Jones  v.  Duchow,  87  Cal.  109,  23 
Pac.  371,  and  .25  Pac.  256;  Pyle  v.  Piercy,  122 
Cal.  383,  55  Pac.  I4I;  People  v.  Sllva,  121 
Cal.  668,  54  Pac.  146;  Code  Civ.  Proc.  §  2051. 
This  section  of  the  Code  expressly  forbids  the 
Impeachment  of  a  witness  "by  evidence  of 
particular  wrongful  acts."  Respondents'  coun- 
sel claim  that  this  evidence  was  offered  to 
contradict  the  testimony  of  Dr.  and  Mrs. 
Mllcn  as  to  the  pure  surroundings  and  educa- 
tion of  their  daughter  Laura.  All  the  testi- 
mony of  Dr.  Milen  in  chief  upon  this  point  Is 
as  follows:  "I  have  bestowed  all  1  could  in 
the  way  of  care  over  her  books  and  education. 
I  have  not  been  able  to  provide  all  the  books 
I  have  wished  for  them  at  home.  I  do  not 
know  that  I  ever  gave  my  wife  any  Instruc- 
tions about  the  moral  culture  of  my  children. 
I  considered  that  she  was  competent  to  care 
for  them  in  that  respect,  so  I  did  not  consider 
It  necessary  to  leave  any  instructions."  Mrs. 
Milen  gave  no  testimony  whatever  on  the  sub- 
ject. Respondents  claim  that  there  was  nei- 
ther a  marriage  between  this  man  and  wo- 
man, nor  meretricious  relations,  and  that  the 
whole  thing  was  without  any  semblance  pf 


truth,  and  was  a  corrupt  scheme,  pure,  and 
simple,  concocted  after  the  old  man's  death, 
by  which  to  secure  the  possession  of  his  prop- 
erty. Aside  from  the  question  of  impeach- 
ment, which  we  have  already  considered,  this 
evidence  is  wholly  inadmissible  from  any 
standpoint  The  fact  that  the  stepmother 
wrote  an  immoral  book,  and  that  appellant, 
the  daughter,  read  it,  shed  no  light  upon  the 
all-important  issue  in  the  case,  namely,  mar- 
riage or  no  marriage.  There  Is  nothing  in  the 
record  to  indicate  that  Dr.  James,  prior  to  bis 
death,  had  any  knowledge  as  to  the  author- 
ship of  the  book,  or  that  Laura  had  read  It, 
or  that  there  was  such  a  book.  Therefore, 
as  in  any  way  bearing  upon  the  question  of 
marriage,  this  evidence  failed  to  reach  the 
mark.  It  does  not  even  contradict  the  testi- 
mony of  her  father  which  we  have  quoted  . 
abbve. 

The  trial  court  admitted  In  evidence  the 
declarations- of  Mrs.  Milen  and  Mr.  and  Mrs. 
Dickman,  made  after  the  death  of  Dr.  James, 
to  the  butcher,  the  baker,  and  the  coal  dealer, 
to  the  effect  that  Laura  was  engaged  to  be 
married  to  the  doctor  at  the  time  of  his  death. 
This  evidence  was  not  offered  for  impeach- 
ment purposes,  for  no  foundation  bad  been 
laid  for  it  when  the  respective  witnesses  were 
testifying  upon  the  stand;  but,  upon  the  con- 
trary, it  was  offered  and  received  aa  inde- 
pendent and  afBrmative  evidence  tending  to 
show  the  nonexistence  of  a  marriage  between 
the  parties.    Under  well-settled  rules  of  law. 
the  evidence  was  objectionable.    It  was  hear- 
say of  the  purest  character,  and  does  not 
come  within  any  of  the  exceptions  recognizing 
the  admissibility   of  that  character   of   evi- 
dence.   These  appellants  could  not  be  bound 
to  the  extent  of  a  hair  by  the  declarations  of 
third  parties.    It  Is  claimed  by  respondents 
that  these  witnesses  were  members   of  the 
Milen  family,  and  that  declarations  of  any 
member  of  the  family  are  admissible  as  part 
of  the  res  gestae.    This  claim,  as  presenting 
a  rule  of  evidence,  is  untenable.    What  third 
parties  may  say  as  to  the  character  of  a  past 
occurrence,  or  as  to  the  actual  happening  or 
nonhappening  of  an  occurrence,  will  not  be 
stamped  by  the  law  as  res  gestae.    The  fact 
that  these  parties  may  all  be  said  to  have 
been  members  of  the  Milen  family  gives  no 
additional  support  to  respondents'  position. 
Declarations  of  members  of  a  family,  who  are 
not  parties  to  the  litigation,  as  to  matters 
similar  to  those  before  us,  are  no  more  ad- 
missible than  the  declarations  of  strangers. 
The  rule  of  law  as  to  the  admissibility   of 
declarations    of    certain    described    persons, 
when  those  declarations  bear  upon  matters 
of  pedigree  and  kindred  subjects,  cannot  be 
invoked  here,  for  the  reason  that  the  parties 
making  the  declarations  are  neither  deceased 
nor  beyond  the  jurisdiction  of  the  court    Peo- 
ple V.  Mayne,  118  Cal.  516,  60  Pac.  654.     It  is 
also  claimed  that  these  witnesses  were   co- 
conspirators with  the  appellant  Laura,    and 
that  as  such  conspirators  their  declarations 
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were  admissible.  There  Is  not  the  slightest 
eTidence  in  the  record  of  a  conspiracy  be- 
tween these  parties,  and  the  admission  oi:  the 
evidence  upon  that  ground  cannot  be  Justi- 
fied. As  to  the  declarations  of  Laura,  the  ap- 
pellant, they  were  admissible  against  her,  at 
least. 

Declarations  made  by  the  deceased.  Dr. 
James,  within  a  few  weeks  prior  to  his 
death,  and  within  the  time  within  which  the 
appellant  Laura  claims  she  was  bis  wife, 
were  admitted  in  evidence  ui\der  objection. 
These  declarations  were  testified  to  by  rari- 
ous  neighbors  and  friends  of  the  doctor,  and 
covered  a  wide  field.  The  most  Important 
ones  were  to  the  effect  that  he  was  a  widower, 
that  he  bad  dropsy,  catarrh,  and  symptoms  of 
Brlgbt's  disease,  and  that  he  was  Impotent 
We  are  satisfied  that  the  rules  of  evidence 
forbid  the  Introduction  of  this  Idnd  of  evi- 
dence. It  Is  -not  res  gestee;  neither  does  It 
belong  to  that  class  of  hearsay  which  the 
law  recognizes  as  competent  and  admissible 
evidence.  This  evidence  is  not  res .  gests. 
Section  1850  of  the  Code  of  ClvU  Procedure 
fairly  covers  those  cases  where  declarations 
form  part  of  the  res  gestae,  and  here  we  have 
no  such  case.  That  section  provides: 
"Where,  also,  the  declaration,  act  or  omission 
forms  part  of  a  transaction,  which  Is  itself 
the  fact  in  dispute,  or  evidence  of  that  fact, 
such  declaration,  act  or  omission  Is  evidence, 
as  part  of  the  transaction."  These  declara- 
tions are  no  part  of  a  transaction.    They  are 

'substantive,  independent  statements  of  the 
existence  of  certain  facts.  The  unsworn 
statement  of  Dr.  James  that  he  had  Bright's 
disease,  or  dropsy,  or  catarrh,  cannot  be  held 
to  prove  that  fact.  If  such  were  the  law,  a 
man  being  dead,  the  flood  gates  for  perjured 
testimony  would  be  raised  to  their  fullest  ex- 
tent. These  declarations  of  James  as  to  his 
various  bodily  afflictions  were  in  no  sense 
those  of  a  patient  to  his  physician.  Neither 
were  they  those  Involuntary  and  spasmodic 

.exclamations  of  an  Injured  man  as  to  hla 
physical  pains,  made  at  the  time  of  the  In- 
Jury.  These  declarations  of  tlie  deceased 
were  not  involuntary  exclamations.  They 
were  made  deliberately  and  calmly,  and  nec- 
essarily covered  the  health  of  the  deceased 
for  a  past  period  of  time.  The  true  rule  upon 
this  question  Is  stated  in  Roosa  v.  Loan  Co., 
132  Mass.  439:  "When  the  bodily  or  mental 
feelings  of  the  party  are  to  be  proved,  his  ex- 
clamations or  expressions  Indicating  present 
pain  or  malady  are  competent  evidence;  and 
In  Bacon  v.  Inhabitants  of  Charlton,  7  Gush. 
581,  5S6,  where  this  rule  Is  stated.  It  was 
said  by  the  court:  'Such  evidence,  however. 
Is  not  to  be  extended  beyond  the  necessity  on 
which  the  rule  is  founded.  Anything  In  the 
nature  of  narration  or  statement  is  to  be  care- 
fully excluded,  and  the  testimony  Is  to  be 
confined  strictly  to  such  complaints,  exclama- 
tions, and  expressions  as  usually  and  natu- 
rally accompany  and  furnish  evidence  of  a 
present  existing  pain  or  malady.' "    We  find 


analogous  principles  discussed  in  many  cases 
upon  contest  of  the  probate  of  wills,  where 
contestants  have  claimed  the  testator  never 
signed  the  Instrument,  or  that  he  signed  It 
under  duress.or  menace.  In  such  cases  It  has 
always  been  held  that  the  declarations  of  the 
testator  as  to  menace  or  duress,  or  as  to  the 
fact  of  his  signature,  are  hearsay,  and  can- 
not be  received  In  evidence.  If  the  Issue  Is 
will  or  no  will,  and  the  testator's  declarations 
may  not  be  received  to  indicate  the  truth, 
how  may  the  declarations  of  Dr.  James  be 
received  upon  the  issue  of  marriage  or  no 
marriage,  or  potency  or  Impotency?  The 
cases  appear  entirely  similar  In  principle. 
Such  declarations  are  held  to  be  "mere  hear- 
say evidence,  which,  by  reason  of  the  death 
of  the  party  whose  statement  is  offered,  can 
never  be  explained  or  contradicted  by  him." 
Griffith  V.  Diffenderffer,  50  Md.  480.  One  at 
the  important  questions  In  Boylan  v.  Meeker, 
28  N.  J.  Law,  276,  bore  upon  the  matter  oC 
the  forgery  of  a  will,  and  the  declarations 
of  the  alleged  testator  to  the  effect  that  he 
had  never  made  a  will  were  rejected  as  hear- 
say evidence.  In  the  case  of  In  re  Calkins' 
Estate,  112  Cal.  800,  44  Pac.  677,  In  speaking 
as  to  the  declarations  of  a  testatrix,  a  con- 
test of  the  probate  of  her  win  being  the  mat- 
ter In  litigation,  this  court  said:  "But  to  the 
extent  that  they  purported  to  be  declarations 
of  the  acts  of  others  or  of  her  own  acts,  they 
were  but  matters  of  hearsay  merely,  whose 
truth  rested  In  the  veracity  of  the  utterer, 
and  upon  which  there  was  no  opportunity  of 
cross-examination,  or  of  explanation  by  the 
party  who  had  uttered  them,  and  were  not 
entitled  to  any  wejght  by  the  Jury,  and  can- 
not be  considered  for  the  purpose  of  sustain- 
ing their  verdict." 

Section  1852  of  the  Code  of  Civil  Procedure 
provides:  "The  declaration,  act,  or  oniission 
of  a  member  of  a  family  who  Is  a  decedent, 
or  out  of  the  Jurisdiction,  is  also  admissible 
as  evidence  of  common  reputation,  in  oases 
where,  on  questions  of  pedigree,  such  reputa- 
tion Is  admissible."  It  is  now  contended  that 
the  declarations  of  Dr.  James  that  he  was 
not  married  are  admissible  under  the  provi- 
sions of  the  foregoing  section.  But  this  can- 
not be  so,  for  the  reason  that  such  declara- 
tions must  come  from  a  member  of  a  family; 
and  the  whole  case  of  respondents  rests  upon 
the  claim  that  James  was  "not  a  member  of 
the  Mllen  family.  He  was  not  a  member  of 
Layra  Mllen's  family  unless  he  was  her  hus- 
band, and  that  is  the  sole  point  involved  In 
this  litigation.  Pearson  v.  Pearson,  4C  Cal. 
622,  is  much  relied  upon  to  support  the  admls- 
Blbillty  of  these  declarations.  But  that  was 
a  ease  coming  directly  within  the  provisions 
of  the  section  quoted,  and  the  declarations 
were  admitted  by  virtue  of  the  law  there  de- 
clared. The  declarations  were  there  made  by 
the  testator  in  his  will,  to  the  effect  that  cer- 
tain parties  therein  named  were  his  wife  and 
his  children.  These  declarations  comprised 
all  the  evidence  upon  the  question,  and  were 
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held  by  this  court  mffldent  to  prove  the  facts 
embodied  therein.  Tbe  entire  opinion  of  the 
court  concedes  that  the  testator  was  a  mem- 
ber of  the  family  comprised  in  part  of  the 
parties  named  in  the  will.  The.  admissibility 
of  pedigree  evidence  by  declarations  has  for 
Its  only  basis  the  close  and  intimate  rela- 
tions existing  between  the  declarant  and  the 
party  to  whom  the  declarations  pertain.  Tbe 
declarations,  to  be  admissible,  must  not  only 
be  made  by  a  deceased  member  of  the  family, 
but  they  must  be  made  of  and  concerning  a 
member  of  the  same  family.  Here  we  have 
nothing  of  the  kind.  If  a  family  relation  be 
assumed  to  have  existed  between  this  man 
and  this  woman  sufficient  to  justify  the  ad- 
mission of  his  declarations,  after  death,  as  to 
the  marriage  relation  existing  between  them, 
then  tbe  respondents'  wbole  case  falls  to  the 
ground;  for  there  was  no  family  relation  be- 
tween these  two  people  unless  it  was  that  of 
husband  and  wife.  There  Is  no  pretense  of 
any  other. 

Evidence  came  from  one  Lewis,  under  ob- 
jection, to  the  effect  that  some  years  prior  to 
the  date  of  the  alleged  marriage  the  appellant 
Laura  bad  allowed  herself  to  be  fondled  by 
blm.  Evidence  of  Mrs.  Zollinger  was  also 
introduced,  tending  to  show  that  appellant 
Laura  bad  slept  with  a  man  at  her  bouse  up- 
oa  a  certain  night,  some  weeks  prior  to  the 
alleged  marriage.  Nearly  all  that  has  been 
said  as  to  tbe  admissibility  In  evidence  of  the 
book  entitled  "Was  He  to  Biamer'  Is  entirely 
applicable  here.  These  matters  could  not 
have  been  inquired  Into  upon  tbe  cross-ex- 
amination of  the  appellant  Laura.  Much  less 
may  they  be  proven  aa  affirmative.  Independ- 
ent evidence  tending  to  blacken  her  charac- 
ter, and  thus  Impeach  her  credibility  as  a 
witness.  Upon  matters  of  Impeachment  she 
has  the  same  rights  as  any  other  witness.  In 
the  Sharon  Case,  supra,  It  was  held  that  ques- 
tions calling  for  such  evidence  could  not  be 
addressed  to  tbe  witness  upon  cross-examina^ 
tlon.  Specific  acts  of  immorality  cannot  be 
proven  to  impeach  a  witness.  We  have  al- 
ready cited  an  army  of  cases  to  that  effect 
Even  conceding  the  evidence  of  these  two  wit- 
nesses to  be  true,  yet  it  in  no  way  tends  to 
prove  that  these  parties  did  not  enter  into  a 
marriage  contract,  and  thereafter  live  togeth- 
er as  husband  and  wife. 

Aside  from  tbe  dedarations  of  the  de- 
ceased, James,  there  Is  no  evidence  that  he 
was  afflicted  with  any  sort  or  kind  of  disease 
prior  to  bis  death.  Those  declarations  have 
been  held  Inadmissible.  It  therefore  follows 
that  all  the  expert  evidence  of  medical  gen- 
tlemen based  upon  his  physical  condition  as 
declared  by  himself  must  be  rejected.  This 
necessarily  follows,  for  there  is  no  proper 
evidence  In  the  record  upon  which  to  base  ex- 
pert medical  testimony.  For  the  foregoing 
reasons,  the  judgment  and  order  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:   HARRISON,  J.;  VAN  DYKE,  J. 


OU  C»l.  SO) 
HUELLMANTEL  t.  HUELLMANTEL  et  aL 

(8.  F.  1,600.) ' 

(Supreme  Court  of  California.     June  1,   1899.) 

DIVORCE— HOMESTEAD— CLAIM  OF  THIRD  PER- 
SON—ALI.MONY— APPOINTMENT  OF 
RECEIVER— COSTS. 

1.  In  an  action  for  divorce,  and  to  set  aside  a 
conveyance  of  land  owned  by  her  bosband.  made 
to  deprive  plaintiff  of  her  homestead  rights,  a 
decree  which  cancola  the  deed,  and  decrees  that 
plaintiff  have  judgment  for  a  certain  gum  in  lieu 
of  her  homestead  rights,  and  maises  such  judg- 
ment a  lien  oa  the  land,  is  erroneous,  in  so  far 
as  it  annuls  tbe  deed  from  the  husband  to  his 
co-defendants,  other  than  for  the  pui-pose  of  sub- 
jecting it  to  the  lien  of  the  judgment,  as,  be- 
tween the  parties  thereto,  such  conveyance  is 
valid. 

2.  In  an  action  to  subject  land  to  a  wife's  claim 
of  homestead,  evidence  that  S.,  one  of  the  hus- 
band's co-defendants,  prior  to  her  marriage,  at 
considerable  cust,  erected  a  building  on  a  part 
of  a  lot,  subsequently  occupied  by  her  and  her 
husband  as  a  homestead,  pursuant  to  an  agree- 
ment with  the  husband  whereby  he  was  to  have 
an  interest  in  the  property  to  the  extent  of  the 
amounts  so  expended;  that  he  was  to  receive 
one-half  of  the  net  income  of  the  property  until 
he  was  paid;  that  he  recorded  the  agreement, 
and  she,  before  her  marriage,  knew  of  the  ar- 
rangement; that  he  took  no  mortgage  on  or  deed 
of  the  property,  nor  did  he  reserve  any  right  to 
remove  the  .building;  that  he  collected  rents,  and 
took  out  insurance  policies  in  his  own  name; 
that  he  has  a  claim  for  an  unpaid  balance;  and 
that  plaintiff  filed  a  homestead  claim  on  the 
whole  lot, — will  warrant  a  decree  that  he  has  no 
interest  in  the  property  paramount  to  the  wife's 
homestead  rights,  but  -such  decree  will  not  af- 
fect his  right  to  enforce  his  claim  against  tbe 
husband. 

3.  In  an  action  for  divorce  by  a  wife,  the  court ' 
has  a  right  to  award  her  an  amount  in  lieu  of 
an  interest  in  the  homestead  and  a  monthly  al- 
lowance which  was  theretofore  granted  to  her, 
and  make  such  amount  a  lien  on-  tbe  premises 
claimed  as  a  homestead,  under  Civ.  Code,  S  139, 
providing  that,  where  a  divorce  is  granted  for  as 
offense  on  the  part  of  the  husband,  the  court  may 
compel  him  to  make  provision  for  tbe  support  of 
the  wife,  and  further  providing  that  it  may  from 
time  to  time  modify  its  orders,  and  section  146, 
subd.  4,  providing  that,  if  a  homestead  has  been 
selected  from  the  separate  property  of  either,  it 
shall  be  assigned  to  the  former  owner  of  sncb 
property,  subject  to  the  power  of  the  court  to  as- 
sign it  to  the  Innocent  party  for  a  limited  time. 

4.  Evidence  that  the  husband  has  failed  to 
pay  alimony  pursuant  to  orders  of  the  court,  and 
that  he  has  attempted  to  dispose  of  his  proper- 
ty for  the  purpose  of  preventing  the  wife  from 
getting  any  part  of  it,  authorizes  the  appohit- 
ment  of  a  receiver  on  her  application,  and  after 
notice  to  him,  under  Civ.  Code,  §  140,  which  pn>- 
vides  that  the  court  may  enforce  the  payment 
of  alimony  by  the  appointment  of  a  receiver. 

5.  On  appeal,  in  a  suit  for  divorce,  wbere 
there  is  nothing  in  the  transcript  to  show  that 
the  trial  court  acted  on  Its  own  motion,  or  with- 
out notice,  in  the  appointment  of  a  receiver,  it 
will  be  presumed  that  it  acted  upon  due  aiH>lica- 
tion  and  notice;  and.  If  such  is  not  tlie  caw,  it 
Is  apppilnnt's  duty  to  show  it  by  his  statement  or 
bill  of  exceptions. 

6.  It  is  error  to  allow  the  wife,  In  a  suit  for 
divorce,  costs  of  a  prior  appeal  on  a  second  trial 
of  the  action  resulting  in  her  favor,  where  the 
appeal  resulted  in  favor  of  the  husband. 

7.  A  wife  in  a  suit  for  divorce  is,  after  the 
determination  of  an  appeal  in  her  favor,  entitled 
to  interest  on  amounts  awarded  her  for  suit  mon- 
ey and  alimony  on  the  trial  below  from  the  date 
of  the  decree  awarding  the  suit  money,  and  the 
date  when  the  alimony  became  doe. 

a  Rehearing  denied  Jane  30,  1800. 
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8.  A  wife  is  not  entitled  to  interest  on  sums 
awarded  in  ber  favor  as  costs  upon  the  first  trial 
of  an  action  for  divorce,  when  the  action  was 
reversed  after  the  first  trial  on  appeal  by  the 
husband. 

9.  A  husband  is  entitled  to  have  deducted  from 
the  costs  allowed  to  a  wife  on  the  first  trial  of  an 
action  for  divorce  the  amount  awarded  to  him 
as  costs  on  a  successful  appeal  from  the  decree 
in  the  first  action,  after  a  second  trial  resulting 
in  her  favor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Frajiclsco. 

Action  for  dlvorpe  by  Caroline  Huellmantel 
against  Bernard  Hadlmaotel  and  others. 
From  a  decree  in  favor  of  plaintiff,  defend- 
ants api>eal.    Modified. 

A  Morganthal,  for  appellants.  M.  Cooney, 
for  respondent. 

CHIPMAN,  C.  Divorce.  The  case  was 
here  on  appeal  once  before,  and  was  remand- 
ed with  directions  that  "all  that  part  of  the 
Judgment  which  undertakes  to  determine  aM 
dispose  of  the  real  property  described  In  the 
complaint  Is  reversed,  and  as  to  all  that  part 
of  the  judgment  the  order  denying  a  new  trial 
Is  reversed  and  a  new  trial  Is  ordered."  The 
decree  granting  plaintiff  a  divorce  and  ali- 
mony and  counsel  fees,  and  the  order  refusing 
new  trial  as  to  this  part  of  the  decree,  were, 
affirmed.  117  Cal.  407,  49  Pac.  574.  At  the 
time  of  his  marriage  with  plaintiff,  defendant 
Huellmantel  was  the  owner  of  a  certain  lot 
of  land  In  the  city  of  San  Francisco.  Upon 
the  front  part  of  this  lot  there  Is  a  three-story 
building,  which  bad  generally  been  rented  to 
tenants,  and  on  the  rear  part  of  the  lot  there 
is  a  smaller  house,  in  which  the  husband  and 
wife  resided.  After  the  marriage,  to  wit,  on 
April  6, 1889,  plaintiff  filed  a  homestead  claim 
upon  the  whole  lot  Defendants  Francis  and 
Rosalia  Steffen  claim  ownership  of  the  lot 
und^r  deed  from  defendant  Huellmantel  dat- 
ed February  14,  1891.  Plaintiff  alleges  In  the 
amended  complaint,  and  the  court  found,  that 
this  deed  was  fraudulent,  and  was  given  to 
defeat  plaintiffs  homestead  right.  Defend- 
ant Scholten  alleges  In  bis  answer  that  In 
187C,  at  defendant  Huellmantel's  request,  he 
erected,  at  a  cost  to  him  of  $4,800,  the  build- 
ing situated  on  the  front  portion  of  said  lot, 
and  also  made  other  Improvements  aggregat- 
ing In  value  $1,200, 'and  also  loaned  defend- 
ant Huellmantel  In  that  same  year  $600  In 
money;  that  on  August  23,  1877,  to  secure 
the  payment  of  these  several  amounts,  de- 
fendant Huellmantel  entered  Into  a  written 
agreement  with  said  Scholten  whereby  the 
latter  had  an  Interest  In  said  property  to  the 
extent  of  said  sums  due  from  said  Huellman- 
tel, and  that  by  this  agreement  Scholten  was 
entitled  to  receive  one-half  of  the  net  in- 
come of  said  property  until  said  Indebtedness 
of  said  Huellmantel  was  paid.  This  agree- 
ment was  recorded  on  January  22,  1878. 
Scholten  claims  that  there  Is  due  him  for 
rents  and  unpaid  portions  of  said  Indebted- 


ness, and  for  interest,  the  sum  of  $8,600.  By 
stipulation  of  the  parties  the  cause  was  tried 
upon  the  evidence  contained  in  the  former 
transcript  relating  to  the  property  described 
in  the  complaint,  and  upon  such  further  evi- 
dence as  either  party  might  Introduce.  The 
decree  annuls  and  cancels  the  Steffens  deed, 
and  adjudges  that  neither  one  of  the  Steffens 
has  any  Interest  In  the  property.  It  also  ad- 
judges that  plaintiff  recover  the  sums  fol- 
lowing: $730  from  defendant  Huellmantel, 
the  amount  due  under  the  former  orders  and 
decree  of  the  court  as  alimony,  "with  inter- 
est thereon  in  the  sum  of  fifty-three  dollars," 
—in  aU,  $783.  'That  plaintiff  recover  from 
the  defendant  Huellmantel  •  •  •  $1,000 
permanent  alimony.  In  full  of  all  future  claims 
upon  defendant  Huellmantel  for  support,  in 
lieu  of  her  claim  and  riglit  of  homestead ;" 
from  defendant  Huellmantel  to  recover  the 
further  sum  of  $6d0,  counsel  fees  awarded 
under  former  orders,  "with  eighty  denial's  In- 
terest thereon  to  date  of  this  decree,"  amount- 
ing In  all  to  $730;  from  defendant  Huell- 
mantel, the  Steffens,  and  Scholten,  $118  costs 
allowed  on  the  former  trial,  with  $20  Inter- 
est to  date  of  this  decree,— In  all,  $138;  from 
these  last-named  defendants  $478  referee's 
fees  and  costs  in  said  action,  including  inter- 
est (not  stated  separately)  to  date  of  this  de- 
cree; from  these  same  defendants  all  the 
costs  In  the  action  since  the  entry  of  the  for- 
mer decree  in  April,  1895;  from  defendant 
Huellmantel,  $234,  "costs  incun'ed  by  her, 
and  charged  against  her  upon  the  appeal  of 
the  defendants  to  the  supreme  court."  The 
decree  adjudges  that  plaintiff  has  a  lien  up- 
on the  premises  for  all  the  foregoing  amounts, 
and  that  none  of  the  defendants  except  Huell- 
mantel has  any  Interest  in  said  premises,  and 
they  are  entitled  to  no  relief  in  the  action, 
orders  the  sale  of  the  property  at  public  auc- 
tion, and  appoints  a  receiver  to  take  posses- 
sion of  the  property  and  collect  rents  and 
profits  thereof,  to  conduct  the  sale  of  the 
property,  receive  the  proceeds,  and  pay  the 
several  amounts  above  awarded  to  plaintiff. 
Defendants  Huellmantel,  the  Steffens '  and 
Scholten  appeal  from  the  judgment,  and  from 
an  order  denying  motion  for  a  new  trial. 

1.  Appellants  claim  that  the  rights  of  the 
defendants  the  Steffens  under  their  deed  of 
February  14,  1891,  were  determined  by  the 
first  appeal,  and  must  be  deemed  to  be  the 
law  of  the  case.  The  court  did  determine  up- 
on the  evidence  as  it  then  stood  what  these 
rights  appeared  to  be,  but  the  court  directed 
that  "all  that  part  of  the  judgment  which  un- 
dertakes to  determine  or  dispose  of  the  real 
property  described  In  the  complaint  Is  revers- 
ed, and  as  to  all  that  part  of  the  judgment 
the  order  denying  a  new  trial  is  reversed,  and 
a  new  trial  ordered."  The  effect  of  this  de- 
cision was  to  remand  the  whole  question  of 
property  rights  to  be  retried.  In  the  first  ap- 
peal It  was  found  that  the  deed  to  the  Stef- 
fens was  fraudulent  and  void,  and  It  Is  again 
so  found  upou  subsvantlally  the  same — certain- 
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ly  as  strong— evidence  favorable  to  the  valid- 
ity of  the  deed.  It  was  held  here  then  that 
"the  deed  was  not  void,  as  between  appellant 
Huellmantel  and  the  Steftens,  as  to  the  land 
not  a  homestead."  The  former  decree  order- 
ed the  Steftens  to  reconvey  to  appellant  Hnell- 
mantel,  and  this  was  held  error.  The  last 
decree  does  not  order  reconveyance,  bnt  the 
court  found  as  conclusion  of  law  that  the 
StefCens  "have  no  right,  title,  or  Interest  In 
or  to  said  property,  or  any  part  thereof,"  and 
the  decree  adjudges  that  the  deed  "be  and  is 
hereby  canceled,  •  •  •  and  the  said  grantees 
therein  named  have  not  now,  and  shall  not 
have  or  claim  or  take,  any  right  •  •  •  by 
virtue  of  said  deed,"  and  "that  neither  of  the 
defendants,  except  the  defendant  Huellman- 
tel, has  any  interest  in  said  property,  and  they 
are  not  entitled  to  any  relief  In  this  action." 
There  Is  no  ground  for  this  portion  of  the  de- 
cree, BO  far  as  It  affects  the  SteCTens.  Nei- 
ther appellant  Huellmantel  nor  the  Steffens 
object  to  the  validity  of  the  conveyance  from 
the  former  to  the  latter,  and  we  do  not  think 
the  court  could  do  more  than  make  the  In- 
terest of  the  Steftens  subject  to  the  lien  of 
plaintiff's  judgment,  and  this  muoh  the  evi- 
dence fully  justifies.  It  was  so  held  before, 
and  the  rights  of  the  Steftens  remain  the 
same  as  between  them  and  appellant  Huell- 
mantel. 

2.  The  court  decreed  that  Scholten  has  no 
interest  in  the  property,  and  "that  his  claim 
is  without  merit,  and  that  he  has  no  lien  on 
the  said  real  estate  or  any  part  thereof." 
The  evidence  shows  that  Scholten  built,  at 
the  cost  to  htm  of  ^.SOO,  the  front  building 
on  the  premises  in  1876-77,  pursuant  to  the 
contract  pleaded  by  him,  and  that  for  many 
years  he  collected  one-half  the  rents  of  the 
building  to  be  applied  under  the  contract, 
and  took  out  insurance  policies,  loss  payable 
to  himself;  that  plaintiff  knew  of  his  claim 
before  she  married  defendant;  and  that  he 
still  has  a  claim  for  an  unpaid  balance,  which 
defendant  Huellmantel  does  not  dispute. 
Scholten  took  no  mortgage  upon  or  deed  to 
the  property  as  security,  and  his  agreement  is, 
In  effect,  merely  an  evidence  of  Hucllniantel's 
indebtedness  to  him.  It  appeared  by  the  evi- 
dence that  the  building  erected  by  Scholten 
became  part  of  the  realty,  and  no  right  to 
remove  it  was  reserved  to  Scholten.  We 
think  that  the  findings  and  decree  as  to 
Scholten's  Interest  in  the  property  were  war- 
ranted by  the  evidence,  so  far  as  the  agree- 
ment affected  the  rights  of  the  plaintiff,  but 
they  must  not  be  regarded  as  In  any  way  con- 
cluding Scholten  In  the  future,  should  he  un- 
dertake to  enforce  his  claim  of  Huellmantel's 
Indebtedness  to  him.  As  between  them,  their 
mutual  rights  were  not  litigated  in  this  ac- 
tion. 

3.  The  court  in  the  former  appeal  held  that 
the  homestead  could  not  be  set  apart  abso- 
lutely to  plaintiff,  but  only  for  a  limited 
period,  the  property  being  the  separate  e.s- 
tate  of  the  husband.    Civ.  Code,  §  146,  subd.  4. 


The  lower  court  in  the  last  trial  found  that 
a  homestead  had  been  duly  declared  by  plain- 
tiff. The  twenty-third  finding  of  fact  is  as 
follows:  "That,  besides  the  amounts  refer- 
red to,  the  court  finds  that  the  snm  of  one 
thousand  dollars  Is  a  reasonable  amount  to 
be  allowed  and  awarded  to  the  plaintiff  as 
and  for  permanent  alimony,  In  lieu  of  home- 
stead and  all  other  claims  upon  defendant" 
The  court  at  the  first  trial  awarded  $15  per 
month,  payable  monthly,  as  permanent  ali- 
mony, which  Judgment  of  award  was  affirmed 
on  the  first  appeaL  At  the  last  trial  the  court 
found  that  no  part  of  this  had  been  paid,  and 
that  It  amounted  at  the  date  of  the  last  decree 
to  1730,  for  which  judgment  is  given,  with  In- 
terest of  $53.  The  fifth  paragraph  of  the  last 
decree  Is  as  follows:  "That  the  plaintiff  have 
and  recover  from  the  defendant  Huellmantel, 
and  she  Is  hereby  awarded,  the  additional  sum 
of  one  thousand  dollars  (?1,000)  permanent 
alimony,  in  full  of  all  future  claims  upon  the 
defendant  Huellmantel  for  support,  and  In 
lieu  of  her  claim  and  right  of  homestead." 
The  effect  of  the  decree  Is  to  leave  the  title 
to  the  property  in  defendant  Huellmantel. 
freed  from  the  homestead,  although  the  court 
did  not  directly  and  explicitly  assign  It  to  the 
former  owner,  as  section  146  directs  the  court 
to  do  If  not  assigned  for  a  limited  period  to 
.the  innocent  party.  Burkett  v.  Bnrkett,  78 
Cal.  310,  20  Pac.  715.  It  Is  quite  clear  that 
the  court  awarded  this  additional  permanent 
alimony  to  plaintiff  in  the  place  of  the  con- 
tinuing allowance  of  $15  per  month  allowed 
In  the  first  decree,  and  instead  of  any  Interest 
In  the  homestead.  This  we  think  the  court 
could  do,  under  section  139,  Civ.  Code.  The 
court  was  not  compelled  to  assign  the  home- 
stead to  plaintiff  for  a  limited  period. 

4.  It  is  objected  that  the  court,  by  the  de- 
cree, and  upon  its  own  motion,  appointed  a 
receiver,  and  directed  him  to  take  possession 
of  the  property,  collect  the  rents  and  profits, 
and  proceed  to  sell  the  property  and  pay  the 
several  siuns  adjudged  to  be  due  the  plaintiff. 
The  authority  on  which  the  decree  rests  Is 
section  140,  Civ.  Code.  The  evidence  showed 
that  defendant  Huellmantel  has  never  paid 
any  part  of  any  of  the  sums  awarded  plain- 
tiff by  the  first  decree,  and  that  defendant 
has  enjoyed  the  use  and  rentals  of  the  pn^ 
erty  since  this  action  was  begun  In  June, 
1894.  The  evidence  also  tends  to  show  that 
defendant  Huellmantel  conveyed  the  property 
to  his  daughter  by  a  former  wife  and  to  his 
son-in-law,  the  Steffens,  without  considera- 
tion, to  "prevent  his  wife  from  getting  any 
part  or  any  interest  in  It."  At  the  tlms  the 
deed  was  made  to  the  Steffens  there  was 
trouble  in  the  family,  and  plaintiff  had  left 
her  husband.  We  think  that  the  purpose  for 
which  the  receiver  was  appointed  was  such 
as  Is  contemplated  by  the  Code.  Petaluma 
Sav.  Bank  v.  Superior  Court,  111  Cal.  48S,  44 
Pac.  177.  The  question,  however,  remains,— 
M'hcther  the  receiver  was  properly  appointed. 
A  receiver  ought  not  to  be  appointed. except 
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upon  the  dearest  proofs  of  Its  propriety,  nor 
without  tbe  application  of  some  one  of  the 
parties,  and  generally  not  without  notice. 
Such  appointment  Is  allowable  under  certain 
circumstances  ex  parte,  upon  proper  showing. 
High.  Rec.  i  111  et  seq.  But  the  cases  are 
exceptional.  There  Is  nothing  in  the  tran- 
script to  sliow  that  the  court  acted  on  Its  own 
motion,  and  without  the  applicatiou  of  plain- 
tiff or  notice  to  defendants.  In  support  of  the 
judgment,  we  must  presume  tliat  the  court 
acted  upon  due  application,  and  after  notice 
to  defendants.  If  such  was  not  the  fact  It 
was  the  duty  of  defendants  to  so  show  by 
their  statement,  or  by  bill  of  exceptions. 

6.  Error  Is  assigned  as  to  certain  sums 
awarded  as  costs,  and  as  to  Interest  allowed 
thereon,  and  as  to  Interest  allowed  on  ali- 
mony and  counsel  fees  awarded  at  the  first 
trial.  We  find  It  Impossible  to  reconcile  the 
findings  and  decree  upon  all  these  matters, 
and  to  make  them  conform  to  the  situation 
at  tbe  going  down  of  the  remittitur  on  the 
first  appeal.  Costs  were  awarded  to  appel- 
lants on  that  appeal,  bnt  these  costs  thus 
allowed  Included  only  the  costs  on  the  appeal, 
and  did  not  include  the  costs  at  the  first  trlaL 
The  decree,  however.  Includes  these  costs  on 
appeal  which  were  awarded  defendants,  and 
judgment  Is  given  against  Huelhnantel  for 
them.  This  was  error.  Plaintiff  Is  entitled 
to  recover  Interest  at  7  per  cent  per  annum, 
without  compounding,  upon  the  snms  award- 
ed by  the  first  decree  as  follows:  (1)  Upon 
the  allowance  for  attorney's  fees  as  originally 
made,  from  the  date  of  the  decree;  (2)  upon 
the  Installments  allowed  as  alimony  from  the 
date  of  each,  as  they  accrued,— Interest  to  be 
computed  to  date  of  last  decree,  but  In  no 
case  Interest  upon  Interest  No  Interest 
should  be  allowed  on  the  costs  of  the  former 
trial,  and  there  should  be  deducted  therefrom 
the  costs  In  this  court  on  the  first  api>eal. 
All  other  Items  of  cost  attend  the  trial,  and 
should  form  a  part  of  the  final  decree,  in- 
cluding referee's  fees,  which  are  part  of  the 
costs,  and  should  not  carry  Interest  The 
first  second,  and  eleventh  paragraphs  of  the 
decree  should  be  modified  by  striking  out 
those  parts  purporting  to  cancel  and  annul 
the  deeds  therein  referred  to,  and  by  provid- 
ing that  the  said  parties  have  not  any  right 
to  or  claim  upon  the  premises  superior  to  the 
Uen  of  plaintiff  thereon  as  In  the  decree  de- 
clared, and  that  their,  and  each  of  their, 
rights  and  interests,  are  subordinate  to  the 
lien  of  plaintiff,  and  her  right  to  have  the 
property  sold  to  pay  the  several  sums  found 
to  be  due  her  by  the  decree.  The  cause 
should  be  remanded,  with  directions  to  mod- 
ify the  decree  In  accordance  with  this  opin- 
ion, and  when  so  modified  to  stand  affirmed 
as  of  the  date  when  entered.  The  defend- 
ants the  Steffens  should  recover  their  costs  of 
appeal,  and  plaintiff  should  recover  all  other 
costs  of  appeal. 

We  concur;    HATNES,  C;   GRAY,  C 


PER  CURIAM-  For  the  reasons  given  In 
the  foregoing  opinion,  the  cause  is  remanded, 
with  directions  to  modify  the  decree  In  ac- 
cordance with  this  opinion,  and  when  so  mod- 
ified to  stand  affirmed  as  of  the  date  when 
entered;  the  defendants  the  Steffens  to  re- 
cover their  costs  of  appeals,  and  plaintiff  to 
recover  all  other  costs  of  appeal. 
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OITT  OP  LOS  ANGELES  r.  POMEROY 
etaL    (L.  A.419.)> 

(Supreme  Court  of  Oallfomia.     June  8,  1S90.) 

EMINENT  DOMAIN— MHASURE  OF  DAMAGES- 
PLEADING— INSTRUCTIONS— APPEAL— HARM- 
LESS ERROR— COSTS— WATERS— RESERVOIR— 
PERCOLATING  WATERS  —  SUBTERRANEAN 
WATERS. 

1.  Under  Code  Civ.  Proc.  i  1247,  anthoriEing 
the  court  in  condemnation  proceedings  to  deter- 
mine all  adverse  and  conflicting  claims  to  the 

{iropert/,  a  city  may  In  the  same  action  assert 
ts  claim  to  an  interest  In  the  property,  and 
condemn  the  outstanding  interest  of  others. 

2.  A  complaint  by  a  city  showed  that  tbe  ol>- 
ject  of  the  proceeding  was  to  condemn  all  the  es- 
tate and  interest  of  defendants  in  certain  land 
described;  alleging  the  interest  to  be  the  fee^ 
snbject  only  to  the  city's  ownership  of  the  exclu- 
sive right  to  the  nse  of  all  the  waters  of  a  river 
flowing  through  it.  Heid,  on  demurrer,  that  the 
complaint  sutBciently  described  the  property 
■ought  to  be  condemned. 

3.  Where,  by  stipulation,  all  issues  were  tried 
to  the  court,  but  the  qaestion  of  damages,  the 
court's  action  in  not  filing  his  findings  as  to  the 
extent  of  tbe  interest  to  be  condemned  until 
after  the  verdict  was  not  error;  correct  instruc- 
tions based  thereon  having  been  given  to  the 
jury. 

4.  A  city  sought  to  condemn  lands  to  construct 
head  works  for  a  water  system,  and  its  plnn  was 
to  bnild  a  subsurface  dam  across  the  outlet  to 
a  valley  whose  subsoil  was  saturated  with  wa- 
ter, and  draw  the  water  off  by  means  of  tun- 
nels and  lateral  galleries.  B^d,  that  this  would 
comprise  a  reservoir,  for  which  the  fee  might 
be  taken  as  aothorized  by  Code  Civ.  Proc.  i 
1239. 

6.  The  evidence  being  conflicting  as  to  the  ne- 
cessity of  taking  the  whole  tract  RouKht  to  be 
condemned,  the  finding  of  the  trial  court  could 
not  be  disturbed. 

6.  Ail  the  waters  of  San  Fernando  Valley  flow 
out  through  a  narrow  pass  either  on  or  beneath 
the  surface,  and  at  ordinary  stages  the  water  on 
the  surface  and  that  beneath   are   in   intimate 
contact,  and  flowing  in  the  same  direction, — on 
the  surface  at  tbe  rate  of  2  or  3  feet  per  secoadf 
and  underground  at  14  to  17  miles  per  annum- 
On  a  tract  near  the  pass  sought  to  be  condemn- 
ed, the  surface  flow  gradually  increased,  indicat- 
ing that  the  underground  water  is  forced  to  the 
surface  as  it  approaches  the  narrow  outlet.    He«* 
to  support  a  finding  that  the  Bubsurfnce  flow  was 
a  part  of  the  surface  stream,  and  was  not  pe»- 
colating  waters,  and  hence  the  right  of  the  own- 
er of  the  tract  thereto  was  governed  by  the  law 
of  riparian   ownership,    and   not  of   percolating 

7.  A  charge  that  tbe  Tnere  fact  that  some  o* 
the    subterranean    water    forming    part   of    the 
stream  on  lands  Bought  to   be  condemned  might 
be  lost  before  reaching  the  surface  would  not  en- 
title the  owner  to  an  amount  ol  such  water  on  hm 
lands,  equal  to  or  less  than  that  lost,  it  it  would. 
diminish  the  supply  of  a  lo-wer  owner,  was  harm- 
less, since,  If  the  water  was  part  of  the  s^eam, 
it  could  not  be  diverted,    whether  it  would   ever 
come  to  the  surface   or   not.  .  . 

8.  Where  water    pa.sses    through  the  voida  «t 


*  Rehearing  denied  July  3>  1899. 
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nay  loose,  permeable  material,  filling  or  partially 
obstructing  the  channel  of  a  stream,  it  is  still  s 
part  of  the  stream.  If  it  all  sinks  below  the  sar- 
lace.  the  whole  stream  is  subterranean.  If  a 
part  sinks,  and  the  remainder  is  ou  the  surface, 
that  whicli  is  invisible  is  as  much  a  part  of  the 
stream  as  the  snrface  Sow. 

0.  A  charge  that  if  there  is  a  river  l>ottom  flll- 
ed  to  considerable  depth  with  sand,  gravel,  or 
other  porous  material,  over  which  a  stream  runs 
on  the  surface,  and  through  and  in  which  the 
water  moves  underground,  enough  of  it  rising  to 
supply  the  surface  stream,  and  through  a  larger 
space  in  the  porous  material,  but  in  the  same 
general  direction  as  the  surface  stream,  and  ia 
connection  with  It,  and  in  a  course  and  within  a 
space  reasonably  well  defined,  then  such  under- 
ground portion  would  be  a  part  of  the  water 
course,  is  not  a  charge  on  questions  of  fact;  it 
being  a  question  of  law  as  to  what  a  subterrane- 
an stream  must  be  in  order  to  make  It  a  part  of 
the  surface  stream. 

10.  Where  the  boundaries  of  a -channel  and  the 
existence  and  course  of  an  underground  stream 
were  unknown  and  undefined,  except  so  far  as 
they  could  be  inferred,  but  there  was  a  great 
amount  of  evidence  to  support  an  inference  that 
the  channel  was  bounded  and  defined  by  the  slop- 
ing sides  of  parallel  ranges  of  hills  meeting  un- 
derground, and  there  was  a  subsurface  flow  cor- 
responding with  the  surface  flow,  the  court  prop- 
erly submitted  the  question  whether  the  subsur- 
face flow  was  a  part  of  the  stieam;  and  the 
question  was  not  affected  by  the  fact  that  the 
subsurface  stream  forced  its  way  through  sand 
and  gravel  and  bowlders. 

ll.lt  is  not  error  to  refuse  requested  instruc- 
tions given  in  the  court's  charge. 

12.  The  pueblo  right  to  water  of  a  stream  in- 
dudes  the  right  to  take  all  the  water  that  is  rea- 
sonably necessary  to  give  an  ample  supply  for 
the  use  of  its  inhabitauts.  and  for  all  municipal 
purposes  for  which  the  city  may  require  water, 
including  sewers,  artificial  lakes,  irrigation  of 
public  parks,  etc.  This  right  is  measured  by 
the  necessity,  and.  If  the  needs  increase  in  the 
future,  the  right  will  expand  to  include  them;  and 
this,  though  the  population  of  the  city  is  not  con- 
fined to  the  origmal  pueblo  limits. 

13.  The  fact  that  under  the  Spanish  regime  a 
pueblo  was  for  a  time,  owing  to  a  decrease  in 
population,  deprived  of  its  ayuntamiento,  did  not 
extinguish  the  pueblo,  or  impair  its  rights  to  the 
waters  of  an  adjacent  river. 

14.  A  party  cannot  allege  error  in  instructions 
given  in  form  and  substance  as  requested  by  him. 

16.  Code  Civ.  Proc.  i  1249,  making  the  "actual 
value"  at  date  of  summons  the  measure  of  com- 
pensation in  condemnation  proceedings,  means 
the  actual  market  value,  and  would  not  include 
additional  elements  of  intrinsic  value  not  known 
at  that  time. 

16.  Where  a  charge  lays  down  a  correct  rule,  ap- 
plicable to  the  case,  but  there  is  no  evidence  on 
which  to  base  it,  it  is  harmless. 

17.  In  determining  the  value  in  condemnation 
proceedings  of  percolating  waters  as  distinguish- 
ed from  a  water  course,  it  is  competent  to  consid- 
er whether  the  owner  might  not  at  any  time 
be  deprived  of  them  by  the  exercise  by  others  of 
the  same  right  in  their  l.inds  as  claimed  by  him 
with  respect  to  his  own. 

18.  Where  a  city  adopted  its  engineer's  report, 
recommending  in  general  outline  a  plan  of  a  wa- 
ter system,  and  also  a  resolution  directing  its  at- 
torney to  commence  condemnation  proceedings 
as  soon  as  the  ordinance  providing  for  the  sys- 
tem should  be  signed,  and.  after  suit  brought, 
the  ordinance  was  published,  and  orders  and  res- 
olutions were  adopted  providing  for  carrying  out 
the  proposed  plan,  it  could  not  be  said  that  the 
suit  was  commenced  without  authority,  pursuant 
to  a  plan  not  formally  adopte<l. 

19.  Under  Code  Civ.  Proc.  §  274,  as  amended  by 
St.  1880,  p.  54,  requiring  a  party  ordering 
the  reporter  to  transcribe  any  portion  of  the 
testimony  to  pay  the  fees  therefor,   the  costs 


of  a  transcription  should  not  be  taxed  as  eosta 
where  the  parties  arranged  with  the  reporter, 
out  of  coart,  to  furnish  each  a  copy  Huxeot  at 
an  agreed  price. 

In  bank.  Appeal  from  saperior  court,  I<os 
Angeles  county. 

Action  by  the  city  of  Loa  Angeles  against 
A.  E.  Fomeroy  and  3.  D.  Hooker.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendants  appeal.    AtUrmed. 

John  S.  Chapman,  R.  H.  F.  Variel,  and 
John  O.  North,  for  appellants.  W.  E.  Dunn 
and  Lee  &  Scott,  for  respondent 

BEATTY,  C.  J.  This  Is  a  proceeding  to 
condemn  "all  the  estate,  right,  title,  and  in- 
terest" of  the  defendants  In  and  to  a  tract  of 
land  embracing  about  315  acres,  for  the  pur^ 
pose  of  enabling  the  plaintiff— a  municipal 
corporation— to  construct  and  maintain  there- 
on the  "head  works"  of  its  projected  system 
for  supplying  water  to  its  inhabitants  for 
private  and  municipal  purposes.  The  defend- 
ants, appealing  from  a  decree  of  condemna- 
tion and  from  an  order  overruling  their  motion 
for  a  new  trial,  not  only  allege  numerous  er- 
rors in  the  rulings  of  the  superior  court,  bat 
challenge  the  correctness  of  Its  findings  of 
fact  in  many  Important  particulars.  With  re- 
spect to  these  disputed  facta.  It  will  be  neces- 
sary to  state  the  various  contentions  of  ths 
parties  in  discussing  the  particular  legal  ques- 
tions to  which  they  give  rise;  and,  passing 
them  over  for  the  present,  we  will,  in  this 
connection,  only  attempt  to  set  forth  the  more 
general  aspect  of  the  case,  as  to  which  there 
Is  no  substautial  disagreement. 

The  city  of  Los  Angeles,  at  the  date  of  the 
commencement  of  this  action,  June  8,  1893, 
contained  a  population  of  about  70,000  souls, 
and  covered  an  area  of  about  20,000  acres. 
At  the  date  of  the  trial.  In  March,  1890,  the 
population  was  upward  of  75,000,  having  In- 
creased to  that  number  from  less  than  12,000 
in  1880.  This  rapid  growth  of  the  city  prom- 
ises to  continue,  and  the  only  source  of  wa- 
ter supply  for  Its  Inhabitants  and  for  mu- 
nicipal purposes  is  the  Los  Angeles  river, 
which  flows  through  the  city  from  north  to 
south.  The  principal  source  of  the  river 
above  the  city  is  the  San  Fernando  valley. 
This  valley,  embracing  a  watershed  of  from 
450  to  490  square  miles.  Is  almost  completely 
Inclosed  by  considerable  ranges  of  mountains, 
rising  in  places  to  an  elevation  of  over  6,000 
feet.  The  most  Important  of  these  ranges  is 
the  San  Fernando,  which  bounds  the  interior 
valley  on  the  north.  On  the  south  and  west 
It  Is  bounded  by  the  Cahuenga  range,  which 
at  Its  northwestern  extremity  unites  with  the 
Snn  rcrnando.  On  the  east  the  Verdugo  hills 
are  connected  with  the  San  Fernando  range 
on  the  north,  and,  extending  towards  the 
south,  leave  a  comparatively  narrow  outlet  to 
the  valley  between  their  southern  extremity 
and  the  eastern  prolongation  of  the  Cahuenga 
range.    Through  this  outlet  at  the  southeast- 


Digitized  by 


Google 


CaL) 


CITY  OP  liOS  ANGELES  v.  POMBROT. 


587 


em  comer  of  the  Interior  basin  the  Los  An- 
geles rlTer  issues,  flowing  in  an  eastern  di- 
rection parallel  and -close  to  the  northern  base 
of  the  Cahuenga  range,  until,  having  passed 
that  obstruction,  It  turns  to  the  south,  and 
flows  through  the  city  to  the  Pacific  Ocean. 
The  interior  of  the  San  Fernando  valley  la  a 
plain  composed  of  detritus  washed  from  the 
mountain  sides,  and  having  a  moderate  slope 
from  the  San  Fernando  range  on  the  north 
towards  the  Cahuenga  range  on  the  south, 
and  from  the  west  towards  the  east.  This 
portion  of  the  valley— that  Is  to  say,  the  por- 
tion composed  of  material  not  In  place,  detri- 
tus washed  from  the  mountain  sides— which, 
for  convenience,  may  be  called  the  valley 
proper,  extends  about  24  miles  from  east  to 
west,  and  Is  about  12  miles  wide  at  its  widest 
part,  embracing  an  area  of  about  180  square 
miles.  Its  material  Is  composed  of  bowlders, 
gravel,  sand,  and  occasional  masses  of  clay. 
The  rainfall  within  the  watershed  of  the  val- 
ley Is  variable.  When  It  Is  abundant,  and 
the  loose,  porous  material  composing  the  val- 
ley proiper  is  thoroughly  saturated,  the 
streams  Issuing  from  the  rocky  cations  of  tl;ie 
mountains  flow  over  the  surface  to  the  outlet 
of  the  valley,  and  pass  oCF  as .  flood  water 
down  the  channel  of  the  Los  Angeles  river. 
But  this  surface  flow  does  not  continue  for 
any  great  length  of  time,  and  under  ordinary 
conditions  the  mountain  streams  sink  in  the 
sand  within  a  short  distance  of  the  mouths 
of  the  caflons,  and  no  water  appears  upon 
the  surface  until  It  shows  itself  again  in  the 
I»s  Angeles  river,  where  It  takes  Its  rise 
a  short  distance  north  of  the  Cahuenga  range, 
on  the  southern  side  of  the  valley  proper. 
The  land  which. the  city  seeks  to  condemn 
lies  at  the  base  of  the  Cahuenga  range,  In 
the  narrow  outlet  of  the  valley.  It  Is  almost 
2  miles  in  length  from  east  to  west,  and  aver- 
ages a  quarter  of  a  mile  In  width.  At  Its 
eastern  end  It  is  about  a  mile  west  of  the 
point  where  the  Verdugo  hills  make  their 
closest  approach  to  the  Cahuenga  range,  the 
width  of  the  valley  proper  at  this  point  being 
about  2  miles.  Where  the  land  lies  the  width 
Is  from  2Vi  to  3  miles.  The  surface  of  the 
river  where  It  flows  out  of  the  land  in  ques- 
tion at  its  eastern  end  has  an  elevation  above 
the  sea  level  of  about  460  feet,  and  is  200 
feet  higher  than  the  main  portion  of  the  city 
of  Los  Angeles.  In  ordinary  seasons,  after 
the  flood  waters  have  run  off  and  the  river 
has  assumed  Its  normal  condition,  the  water 
rises  tn  the  surface  at  some  distance  west  of 
the  laud  sought  to  be  condemned,  and  in- 
creases rapidly  in  volume  as  It  flows  towards 
the  east.  There  Is  conslilorable  difference  be- 
tween the  estimates  of  different  witnesses, 
liut  It  may  be  said,  In  general  terms,  In  this 
oonnectlon.  where  strict  accuracy  Is  not  Im- 
portant, that  the  surf.ace  flow  of  the  river 
■where  It  enters  the  tract  In  question  Is  about 
1.200  Inflies,  miners'  measure,  and  that  Its 
volume  Is  al)out  doubled  by  the  arcessions  It 
receives  In  passing  through  the  tract.    These 


accessions  are  of  the  character  that  would 
naturally  be  expected  from  the  topography  of 
the  valley,  and  the  nature  of  the  soil  under 
and  adjacent  to  the  surface  stream.  The 
whole  country  on  either  side  of  the  stream  Is 
found  to  be  completely  saturated  with  water; 
the  plane  of  saturation  near  the  open  chan- 
nel being  slightly  higher  than  the  surface 
of  the  river,  and  gradually  rising  in  propor- 
tion to  the  distance  from  the  stream.  From 
the  sides  and  bottom  of  the  visible  stream  the 
water  percolates  or  trickles  or  gushes,  accord- 
ing, to  the  nature  of  the  soU,— whether  flne 
and  comparatively  compact,  or  coarse  and 
gravelly  and  more  loose  and  porous.  The 
plan  of  the  city  for  utilizing  the  land  which 
It  seeks  to  condemn  is  to  drive  a  tunnel 
through  it  from  east  to  west,  a  few  feet  be- 
low the  bed  of  the  river,  and  to  extend  filtra- 
tion galleries  north  and  south  from  the  tunnel 
in  such  number  and  at  such  places  as  may  be 
found  best  adapted  to  securing  an  ample  sup- 
ply of  water.  The  plan  also  embraces  a  a\ih- 
merged  dam  and  collecting  chambers  or  res- 
ervoirs, but  the  main  feature  is  the  tunnel, 
with  Its  lateral  galleries,  from  which  the  wa- 
ter, draining  and  filtering  out  of  the  sat- 
urated soil.  Is  to  be  delivered  to  the  main 
supply  pipe  of  the  city,  and  thence  to  its  dis- 
tributing system. 

The  principal  points  of  controversy  be- 
tween the  parties  are:  First,  as  to  the  exist- 
ence of  a  well-defined  subterranean  stream, 
by  which  the  waters,  or  a  large  portion  of 
the  waters,  resulting  from  the  rainfall  within 
the  watershed  of  the  San  Fernando  valley, 
are  carried  off  through  the  pass  between  the 
Cahuenga  range  and  the  Verdugo  hills;  and, 
second,  as  to  the  rights  of  the  city  of  Los  An- 
geles, as  successor  to  the  Mexican  pueblo.  In 
the  waters  of  the  Los  Angeles  river.  The 
claim  of  the  plaintiff  is  that  the  city  has  cer- 
tain extensive  rights  In  the  stream,  over  and 
above  those  of  ordinary  riparian  owners,  and 
that  the  stream  itself  consists,  not  only  of  tlie 
visible  surface  flow  of  the  river,  but  of  the 
large  subterranean  flow  slowly  passing 
through  the  bowlders,  gravel,  and  sand  under 
and  adjacent  to  the  river.  Both  of  these 
claims  are  disputed  by  the  defendants,  and 
out  of  this  controversy  arise  most  of  the 
points  to  be  considered  In  disposing  of  the 
appeal.  As  to  the  rights  of  the  city  as  suc- 
cessor to  the  pueblo,  the  allegation  of  the 
amended  complaint  Is  that  ever  since  its  or- 
ganlMtlon  the  city  hos  been  the  owner  In 
fee  simple  of  the  exclusive  right  to  the  use 
of  all  the  waters  of  said  river,  from  its  source 
to  tlie  southern  boundary  of  the  city,  in  trust 
for  the  public  purposes  of  supplying  the  In- 
habitants of  said  city  with  water  for  domestic 
uses,  and  of  supplying  water  for  the  irriga- 
tion of  the  lrrlgal)le  lands  embraced  In  the 
four  square  leagues  of  the  pueblo,  and  for 
other  municipal  uses.  And  It  is  alleged  that 
the  defendants  own  the  land  sought  to  be 
coudenmed,  sul)Jeet  to  this  right  of  the  city 
to  the  waters  of  the  stream.     These  allega- 
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ttona  are  denied  by  the  defendants,  and,  in 
view  of  the  Issue  thus  made,  the  defendants, 
before  the  commencem^it  of  the  trial,  moved 
the  court  to  stay  the  proceedings  In  the  ac- 
tion until  the  determination  of  certain  other 
suits  then  pending  between  the  city  and  the 
defendants,  in  which  the  question  as  to  their 
respective  rights  in  the  waters  of  the  river 
was  Involved.  The  defendants  also  moved  to 
strlliLe  out  the  allegations  of  the  complaint 
setting  up  the  claim  of  the  city  to  the  waters 
of  the  stream,  contending  that  the  city  could 
not  maintain  a  proceeding  to  condemn  l^ds 
while  asserting  title  in  itself  to  that  which 
constituted  their  chief  value.  These  motions 
were  denied  by  the  superior  court,  and  the 
exceptions  to  the  rulings  thereon  give  rise  to 
the  first  point  discussed  in  the  briefs.  Before 
taking  up  this  point,  however,  it  may  be  well 
to  state  the  manner  in  which,  by  consent  of 
the  parties,  the  case  was  tried.  It  was  stipu- 
lated that  the  court,  sitting  without  a  jury, 
should  hear  the  evidence  of  the  parties  for 
the  purpose  of  determining:  First,  whether 
the  use  to  which  the  property  was  to  be  ap- 
plied was-  one  authorized  by  law,  and  the 
taking  necessary;  second,  whether  the  pro- 
posed plan  was  compatible  with  the  greatest 
public  good  and  least  private  injury;  and, 
third,  what  was  the  nature  and  extent  of  the 
plaintiff's  interest  in  the  waters  of  the  river, 
—and  these  things  being  determined,  that  a 
jury  should  be  Impaneled  to  assess  the 
amount  of  compensation  to  be  awarded  to  the 
defendants  for  the  interest  condemned.  In 
accordance  with  this  stipulation,  the  court 
heard  evidence  bearing  upon  the  three  points 
mentioned,  and  at  its  close  called  a  jury,  be^ 
fore  whom  the  trial  proceeded  upon  the  ques- 
tion of  damages.  During  the  progress  of  the 
jury  trial  the  court  made  an  oral  announce- 
ment of  Its  conclusions  upon  the  issues  sub- 
mitted to  its  decision,  but  no  formal  findings 
were  filed  until  after  the  jury  rendered  their 
verdict.  The  court,  however,  in  charging  the 
jury.  Instructed  them  as  to  those  matters  so 
far  as  it  deemed  such  instructions  necessary. 
The  consent  of  defendants  to  this  mode  of 
trying  the  various  Issues  in  the  case  was, 
however,  given  with  an  express  reservation 
of  their  objection  that  the  court  had  no  juris- 
diction In  this  proceeding  to  try  any  question 
of  title  in  the  plaintiff  to  the  waters  of  the 
river,  and  they  now  contend  that  the  supe- 
rior court  erred  In  refusing  to  stay  the  trial 
of  the  cause  until  the  respective  rights  of  the 
parties  had  been  determined  In  other  pending 
suits;  and  this  upon  the  ground  that  a  pro- 
ceeding for  condemnation  Is  not  one  in  which 
adverse  claims  of  title  can  be  adjudicated. 
This  contention  is  rested  upon  the  proposi- 
tion that  the  proceeding,  being  statutory  and 
special,  must  be  strictly  pursued,  and,  since 
the  statute  makes  no  express  provision  for 
litigating  a  claim  by  the  plaintiff  to  an  inter- 
est in  the  property  sought  to  be  condemned, 
the  court  has  no  power  to  determine  such 
claim,  at  ledlt  when  contested  by  the  defend- 


ant But  we  think  the  statute  does  not  re- 
quire so  strict  a  construction.  The  superior 
court  is  invested  with  a  general  jurisdiction 
of  ail  special  proceedings  not  otherwise  pro- 
vided for,  and,  in  conducting  such  special  pro- 
ceedings, exercises  its  usual  and  ordinary 
powers  in  disposing  of  the  Issues  which  are 
necessarily  involved.  Among  the  matters 
which  may  be  involved  In  any  proceeding  to 
condemn  private  property  for  a  public  use 
are  adverse  claims  to  the  compensatitm  to  be 
awarded.  In  such  proceedings  the  complaint 
must  contain  the  names  of  all  owners  and 
claimants  of  the  property,  If  Imown  (Code 
Civ.  Froc.  §  1244);  and  all  persons  claiming 
any  interest  in  the  property,  or  damages, 
though  not  named,  may  appear  and  defend 
(Id.  i  1246).  And  the  court  has  power  "to 
hear  and  determine  all  adverse  and  conflicting 
claims  to  the  property  sought  to  be  con- 
demned, and  to  the  damages  therefor."  Id. 
I  1247.  These  propositions  are,  of  course,  con- 
ceded by  the  appellants,  but  they  contend 
that  the  right  to  set  up  and  litigate  adverse 
claims  is  confined  by  the  very  words  of  the 
statute  to  those  who  are  defendants.  It  is 
true,  the  express  provision  above  quoted  from 
section  1247  applies  only  to  the  conflicting 
claims  of  those  who  are  made,  or  who  make 
themselves,  defendants  in  the  proceeding,  but 
this  is  only  because  the  Interests  of  tlie  de- 
fendants alone  are  to  be  condemned.  The 
statute  does  not  contemplate  the  condemna- 
tion of  an  interest  which  the  plaintiff  already 
has,  or  the  payment  of  any  damages,  except 
to  compensate  those  whose  property  is  to  be 
taken  away;  and  therefore  the  plaintiff  can 
have  no  concern  In  the  determination  of  "ad- 
verse or  conflicting  claims  to  the  property 
sought  to  be  condemned  and  the  damages 
therefor."  But,  although  this  provision  of 
the  statute  has  no  direct  bearing  on  the  ques- 
ti(»i  here  presented.  It  contains  an  express 
legislative  recognition  of  the  entire  compe- 
tency of  the  court  to  try  and  determine  ad- 
verse claims  to  the  property  In  a  proceeding 
to  condemn. 

The  question,  however,  which  we  have  to 
decide.  Is  this:  Can  a  plaintiff,  who  is  al- 
ready the  owner  of  an  interest  In  land,  se- 
cure the  condemnation  of  outstanding  Inter- 
ests in  a  case  which  in  other  respects  is  a 
proper  one  for  condemnation?  This  Is  an 
Important  question,  for  it  is  apparent  that 
such  cases  may  frequently  arise.  Private 
property  suitable  and  necessary  for  some 
lawful  public  use  is  often  owned  In  shares 
by  different  persons,  or  subject  to  liens  or 
servitudes;  and  the  owner  of  a  share  or  an 
easement,  or  holder  of  a  Uen,  may  be  the 
proper  agent  of  the  state  for  the  exercise 
of  Its  power  of  eminent  domain.  In  such 
case  It  is  certainly  desirable  that  the  law 
should  supply  a  convenient  procedure  by 
which  he  could  secure  exclusive  control  and 
ownership  of  the  property  upon  payment  of 
the  value  of  the  outstanding  shares,  or  of 
the  whole,  less  the  amount  secured  by  Uen, 
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or  as  diminished  by  the  existing  servitudes, 
The  defendants  do  not  seem  to  contest  the 
proposition  that  our  statute  is  adequate  to 
the  exigencies  of  such  a  case,  but  they  con- 
tend that,  when  the  Interest  asserted  by  the 
plaintiff  Is  disputed,  the  proceeding  to  con- 
demn must  be  held  in  suspense  until,  in  a 
separate  action,  the  respectlTe  interests  of 
the  parties  are  Judicially  determined.  But 
why  the  necessity  of  such  circuity  of  action? 
Both  branches  of  the  controversy  would  in 
any  event  be  tried  and  determined  In  the 
same  forum,  and  there  seems  to  be  no  good 
reason  why  they  may  not  be  litigated  in  one 
action.  Even  If  the  adverse  claim  of  the 
plaintiff  were  first  determined  in  an  action 
to  quiet  title,  Its  subsequent  assertion  In  a 
proceeding  to  condemn— whether  admitted 
or  contested— would  be  just  as  foreign  to  any 
express  provision  of  the  statute  as  if  his 
right  had  never  been  determined.  It  fol- 
lows, therefore,  that  the  argument  that  the 
court  can  do  nothing  in  these  proceedings, 
except  that  which  is  In  terms  authorized  by 
the  statute,  proves  too  much.  It  would  not 
only  debar  the  plaintiff  from  proceeding  be- 
fore his  title  had  been  adjudicated,  but  would 
debar  bim  always.  We  s^  no  reason  for 
holding  that  a  plaintiff  is  debarred  from 
proceeding  in  such  a  case,  nor  can  we  see 
that  the  trial  of  all  the  issues  in  one  action 
Is  attended  with  any  special  Inconvenience. 
In  whatever  mode  the  plaintiff's  Interest  In 
the  property  might  be  determined,— whether 
in  a  separate  action,  or  preliminarily  in  the 
proceeding  to  condemn,  as  was  done  In  this 
case, — the  same  consequences  would  follow; 
that  Is  to  say,  the  Jury  called  to  try  the  ques- 
tion of  damages  would  require  instructions 
as  to  the  nature  and  quantity  of  outstanding 
interest  remaining  in  the  defendants,  upon 
which  to  base  an  estimate  of  the  damages, 
and  the  defendant  would  have  the  same  rem- 
edy In  case  of  erroneous  Instructions  in  ei- 
ther case.  Considerations  of  convenience, 
therefore,  do  not  seem  to  sustain  the  conten- 
tion of  appellants  on  this  point.  On  the  con- 
trary, it  would  seem  that  very  great  public 
Inconvenience  might  ensue  If  a  plaintiff,  as- 
serting an  interest  in  property  which  he 
seeks  to  subject  to  a  public  use,  were  obliged 
in  every  instance  to  prosecute  to  final  judg- 
ment an  action  to  quiet  his  title  before  he 
-could  proceed  to  condemn.  And,  if-  he  can 
-commence  the  proceeding  to  condemn  before 
his  Interest  has  been  adjudicated,  it  does  not 
secqi  that  a  denial  of  his  interest  should 
stop  the  proceeding;  for  it  is  in  the  same 
court  in  which  that  issue  must  be  tried  in 
any  event,  and  to  try  it  when  it  is  first  made 
Js  only  to  do  that  which  is  necessarily  Inci- 
dent to  a  proceeding  clearly  authorized,  and 
express  authority  to  do  anything  always  im- 
plies the  power  to  do  that  which  is  neces- 
sarily incidental. 

If  the  views  above  expressed  are  in  them- 
selves reasonable,  and  if  they  embody  a 
proper    construction    of    the    statute,    they 


ought  to  prevail,  even  if  opposed  to  previous 
decisions  of  this  court;  for  no  vested  right 
can  be  violated  or  impaired  by  freeing  a 
statutory  remedy  from  inconvenient  and  bur- 
densome restrictions  Imposed  by  a  mistaken 
construction  of  the  law.  We  are  satisfied, 
however,  that  there  is  nothing  decided  In 
any  of  the  cases  referred  to  by  counsel  for 
appellants  which  is  at  all  Inconsistent  with 
our  conclusions.  In  Railroad  Co.  v.  Moffatt, 
7  Cal.  577,  it  was  held,  construing  an  act  of 
1853,  that  the  commissioners  appointed  to 
assess  the  value  of  the  property  had  nothing 
to  do  with  the  settlement  of  adverse  claims, 
and  that  the  persons  in  possession  of  the 
land  condemned  for  a  railroad  were  entitled 
to  the  whole  assessed  value  of  the  land,  as 
against  third  parties  out  of  possession  but 
claiming  a  superior  title.  This  may  have 
been  a  correct  construction  of  the  act  of 
1853,  but  the  question  here  is  different,  and 
the  law  is  materially  different  In  Spring 
Valley  Water  Works  v.  City  of  San  Fran- 
cisco, 22  Cal.  434,  the  act  of  1853  was  again 
construed,  and  it  was  again  held  that  the 
commissioners  appointed  under  that  act  to 
assess  the  value  of  the  property  condemned 
had  nothing  to  do  with  adverse  claims  of 
ownership.  That  Is  a  matter,  it  was  said;  to 
be  determined  by  the  court  or  Judge  before 
whom  the  proceeding  was  conducted,  thus 
implying  at  least  that  the  court  could  do 
what  in  the  former  case  it  was  held  it  could 
not  do.  Wilcox  V.  City  of  Oakland,  4»  Cal. 
29,  contains  a  dictum  in  line  with  the  deci- 
sions in  the  two  cases  last  cited  to  the  ef- 
fect that  the  commissioners  appointed  to  as- 
sess damages  have  no  authority  to  try  ques- 
tions of  title  as  between  adverse  claimants— 
a  proposition  having  no  relation  to  the  point 
in  dispute  here.  In  City  of  San  Jose  v. 
Freyschlag,  56  Cal.  8,  which  was  a  proceed- 
ing to  condemn  land  for  a  street,  the  com- 
plaint alleged  that  the  defendants  were  in 
possession  and  were  the  only  owners  and 
claimants  of  the  land,  and  the  answer  set  up 
the  same  fact.  The  Jury,  however,  while  as- 
sessing the  damages  at  three  hundred  dol- 
lars, added  a-  finding  that  defendants  had 
dedicated  the  land  for  a  street  and  the  court, 
adopting  this  finding,  condemned  the  land, 
and  awarded  the  defendants  one  dime  by 
way  of  compensation.  This  Judgment  was 
reversed  upon  the  sole  and  obvious  ground 
that  it  was  in  confilct  with  the  pleadings  and 
based  ui>on  a  finding  without  the  issues,  the 
court  remarking  obiter  that  if  the  plaintiff 
had  alleged  the  fact  of  dedication  it  would 
have  alleged  itself  out  of  court  because  it 
would  thus  have  shown  the  existence,  by  vir- 
tue of  the  dedication,  of  the  only  right  it 
could  have  acquired  by  the  proceeding  to 
condemn. 

City  of  San  Jose  ▼.  Reed,  65  Cal.  242,  3 
Pac.  806,  was  In  all  material  respects  the 
same  as  San  Jose  v.  Freyschlag,  and  was 
decided  the  same  way.  The  correctness  of 
these  decisions,  and  of  the  dictum,  added  to 
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the  first  must  be  conceded,  but  they  are  not  i 
In  point.  The  pleadings  in  this  case  distinct- 
ly allege  that  the  defendants  have  a  certain 
interest  In  the  lands  to  be  condemned,  but 
not  the  whole  Interest;  they  show,  in  other 
words,  that  there  is  something  to  be  con- 
demned, and  what  that  something  is,  and 
clearly  make  the  issue  which  the  court  Is  to 
try.  San  Francisco  &  A.  Water  Co.  v.  Ala- 
meda Water  Co.,  36  Cal.  630,  was  a  suit  by 
one  water  company  to  enjoin  a  rival  corpo- 
ration from  carrying  on  a  proceeding  to  con- 
demn water  rights  as  to  which  the  plaintiff 
asserted  a  preferential  right  of  condemna- 
tion. It  was  held  that  the  action  was  well 
brought  in  the  district  court,  because  the  ex- 
isting statute  had  not  empowered  the  county 
court  to  try  the  question  of  preferential  right 
between  two  corporations  seeiiiug  to  con- 
demn the  same  property.  This  was  no  doubt 
a  correct  construction  of  the  act  of  1858,  but 
our  present  statute  is  different  (Code  Civ. 
Proc.  i  1247),  and.  If  the  question  were  the 
same,  It  would  require  to  be  differently  de- 
cided, but  It  Is  in  fact  a  very  different  ques- 
tion. In  Water  Co.  v.  Balier,  95  CaL  2G0,  30 
Pac.  537,  it  was  held  upon  special  demurrer 
tliat  the  complaint  was  bad  for  uncertainty 
m  the  description  of  the  interest  sought  to 
be  condemned.  The  plaintiffs  In  that  case 
endeavored  to  excuse  the  admitted  uncer- 
tainty In  the  description  of  the  water  rights 
n-hich  they  sought  to  condemn  upon  the 
ground  that  they  could  not  l:now  the  extent 
of  such  rights,  and  that  it  was  therefore  the 
duty  of  defendants  to  set  out  a  certain  de- 
scription of  what  they  claimed.  Replying  to 
this  contention,  the  writer  of  the  opinion 
said  that  it  necessarily  implied  the  further 
contention  that  the  defendants  would  be  sub- 
sequently estopped  from  asserting  any  rights 
which  they '  neglected  to  set  out,— a  conten- 
tion which  he  held  could  not  be  allowed,  be- 
cause this  proceeding  (to  condemn)  cannot 
thus  be  converted  into  an  action  to  quiet  ti- 
tle. This  single  expression  In  the  opinion  is 
all  that  appears  to  have  any  bearing  upon 
the  question  here,  and  its  bearing  is  only 
apparent,  for,  considered  with  reference  to 
the  point  to  be  decided  and  in  connection 
with  what  precedes  and  follows,  it  evidently 
means  nothing  more  than  this:  That  the 
l)laintiff  cannot  in  the  proceeding  to  con- 
demn, as  he  can  In  an  action  to  quiet  title, 
throw  upon  the  defendant  the  burden  of 
pleading  the  particular  rights  to  be  litigated, 
under  penalty  of  forfeiting  aU  that  he  does 
aot  expressly  claim,  or,  in  other  words,  that 
the  rule  of  pleading  in  these  cases  requires 
the  plaintiff  to  set  out  an  accurate  and  In- 
telligible description  of  the  property,  or  the 
particular  Interest  in  the  property,  which, 
pvon  in  case  of  default,  must  be  valued  be- 
fore It  is  condemned.  We  are  in  entire  ac- 
cord with  this  doctrine,  and  we  think  the 
plaintiff  here  has  fully  satisfied  its  demand.s. 
It  has  given  an  accurate  description  of  what 
U  seeks  to  condemn,  and  ought  to  pay  for, 


before  It  takes  possession.  It  claims  an  In- 
terest in  the  property,  or  an  easement  which 
it  says  diminishes  the  estate  and  Interest  of 
defendants,  and  all  this  is  set  out  In  order 
that  the  court  and  Jury  may  know  precisely 
what  is  to  be  considered  In  estimating  the 
damages.  We  cannot,  in  the  time  at  our 
disposal,  undertake  to  review  the  numerous 
citations  from  the  text  writers  and  the  de- 
cisions of  other  courts  to  which  we  have  been 
referred  by  counsel.  They  undoubtedly  con- 
tain expressions  which  in  some  instances 
are  In  conflict  with  the  views  above  express- 
ed, but  we  find  nothing  fairly  and  fully  de- 
cided which  cannot  be  reconciled  with  the 
conclusion  we  have  reached,  that  the  supe- 
rior court  did  not  err  in  overruling  the  mo- 
tions to  stay  the  proceedings  and  strike  out. ' 

2.  The  appellants  contend  in  the  next  place 
that  the  superior  court  erred  in  overruling 
their  several  demurrers  to  the  complaint  as 
amended.  The  ground  of  the  demurrers  upon 
which  they  insist  in  their  argument  here  is 
that  the  last  amended  complaint  contains  no 
certain  description  of  the  property  which  the 
plaintiff  seeks  to  condemn,  and  they  cite  the 
case  of  Water  Co.  v.  Baker,  supra.  In  support 
of  this  contention.  We  do  not  think  the  cases 
are  at  all  parallel.  In  the  Allso  Case  the  de- 
scription was  In  the  last  degree  vague  and 
uncertain,  but  here  the  complaint  shows  that 
the  object  of  the  proceeding  is  to  condemn  all 
the  estate  and  interest  of  the  defendants  in 
315  acres  of  land,  which  Interest  is  alleged 
to  be  a  fee-simple  estate,  subject  only  to  the 
asserted  ownership  by  the  city  of  the  exclu- 
sive right  to  the  use.  of  all  the  waters  of  the 
river  from  its  source  to  the  southern  bound- 
ary of  the  city  in  trust,  etc.  If  the  Interest 
claimed  by  the  city  is  set  forth  with  reason- 
able certainty,  it  necessarily  follows  that  the 
interest  to  be  condemned  is  equally  certain, 
and  we  see  no  difiiculty  In  determining  from 
the  complaint  what  the  city  claims.  It  as- 
serts a  right  to  the  use  of  all  the  waters  of 
the  Los  Angeles  river  Sowing  through  these 
lands,  paramount  to  and  exclusive  of  any 
and  all  riparian  rights  in  the  owners  of  the 
lands.  A  great  part  of  the  argument  of  coun- 
sel for  appellants  Is  devoted  to  the  question 
whether  in  fact  and  in  law  the  city  has  any 
such  right  as  she  asserts,  but  this  part  of  the 
argument  seems  to  be  out  of  place  in  consid- 
ering the  sufficiency  of  the  complaint.  The 
fact  that  the  claim  of  the  city  has  not  been 
or  cannot  be  established  does  not  prove  that 
it  has  not  been  clearly  stated,  and  that  Is  the 
only  matter  to  be  considered  in  ruling  upon 
the  demurrer. 

3.  The  next  proposition  of  appellants  is  stat- 
ed in  these  terms:  "If  the  court  had  any 
power  to  determine  these  questions  at  all  in 
this  action,  it  was  error  not  to  determine 
those  issues  before  submitting  the  cause  to 
the  Jury."  To  speak  of  submitting  this  cause 
to  the  Jury  Is  an  inaccuracy  which  tends  to 
confusion.  By  agreement  of  the  parties  only 
one  issue  in  the  cause  was  submitted  to  the 
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jury,  viz.  the  question  of  damages.  All  oth- 
er Issues  were  tried  by  the  court,  and  It  was 
of  no  importance  in  what  order  they  were 
decided,  except  in  so  far  as  a  determination 
of  one  point  was  necessary  as  a  basis  for  the 
determination  of  another.  Undoubtedly  it 
was  necessary  that  the  Jury  should  be  cor- 
rectly instructed  as  to  the  quantity  and  ex- 
tent of  the  estate  and  interest  of  tlie  defend- 
ants in  the  land,  In  order  that  they  might  cor- 
rectly estimate  its  value;  and  since,  from 
the  nature  of  the  rights  in  controversy,  and 
the  agreement  of  the  parties,  that  point  was 
to  be  decided  by  the  court,  it  was  necessary 
that  the  Jury  should  be  informed,  before  re- 
tiring to  consider  of  their  verdict,  what  the 
conclusion  of  the  court  was,  but  that  conclu- 
sion could  be  stated  as  well  before  as  after 
the  filing  of  formal  findings  of  fact  and  con- 
clusions of  law.  These  were  an  essential 
preliminary  to  the  Judgment,  but  not  to  the 
instructions  to  the  Jury,  and,  if  the  instrue- 
tlons  actually  given  were  correct  and  full,  the 
fact  that  findings  had  not  been  previously 
filed  is  of  no  consequence.  Whether  the  con- 
clusions of  the  court  upon  this  point  were 
sound,  and  whether  the  Jury  were  correctly 
instructed,  are  points  to  be  considered  in  an- 
other connection. 

4.  The  next  contention  of  appellants  is  that 
there  is  no  authority  in  law  for  the  condem- 
nation of  these  315  acres  in  fee  simple  for  the 
purposes  for  which  the  property  is  sought  to 
be  condemned.  An  ordinance  of  the  city  of 
Los  Angeles  approved  on  the  8th  day  of  June, 
1893,  Is  attached  to,  and  made  a  part  of,  the 
complaint.  By  its  first  secticm  it  ordained 
that  it  was  necessary  that  the  land  in  con- 
troversy "be  acquired  by  condemnation  for 
the  purposes  of  constructing  head  works  for 
a  water  system."  It  will  be  seen  that  the 
purpose  to  which  the  land  was  to  be  devoted 
was  not  very  definitely  stated  in  the  ordi- 
nance, but  the  amended  complaint  filed  here- 
in is  somewhat  more  explicit,  and  shows  with 
reasonable  clearness  what  the  plan  of  the 
city  is.  The  land  is  found  to  he  saturated 
with  water  to  within  a  few  feet  of  the  sur- 
face. It  is  proposed  to  construct  a  subsur- 
face dam  at  tiie  lower  end  of  the  tract.  A 
subsurface  dam,  of  course,  would  not  have 
the  effect  of  flooding  the  surface  permanent- 
ly, but  it  would  permanently  raise  the  plane 
of  saturation.  This  being  done,  it  is  next 
proposed  to  tap  this  heavily  saturated  bed  of 
sand  and  gravel  by  means  of  a  tunnel  con- 
nected with  lateral  galleries,  through  which 
the  water  will  be  drained  off  and  conducted 
to  the  supply  pipes.  In  other  words,  the  land 
is  to  be  used  as  a  reservoir,  such  as  essen- 
tially it  is,  and  none  the  less  so  because  the 
water  does  not  rise  and  stand  above  the  sur- 
face. The  evidence  in  the  case  shows  that 
from  one-fifth  to  one-third  of  the  entire  bulk 
of  the  material  filling  the  valley  below  the 
plane  of  saturation  is  water.  The  land  in  its 
natural  state,  therefore,  is  a  reservoir,  and  a 
subsurface  dam  is  to  be  constructed  in  order 


to  maise  it  better  serve  the  purposes  of  a  res- 
ervoir. Such  being  the  use  to  which  it  is  to 
be  devoted,  the  fee  simple  may  be  taken. 
Code  Glv.  Proc.  S  1239;  St.  1891,  p.  102.  As 
to  the  necessity  of  taking  the  whole  315  acres 
the  evidence  is  conflicting,  and  the  finding  of 
the  superior  court  cannot  be  disturbed.  The 
evidence  Introduced  by  the  plaintiff  showed 
that.  In  view  of  the  rapid  increase  of  the  pop- 
ulation of  the  city,  the  probable  necessity  of 
extending  additional  lateral  galleries  to  ob- 
tain a  larger  flow  of  water,  and  to  conform  to 
changes  in  the  channel  of  the  surface  stream, 
and  the  necessity  of  excluding  live  stock 
from  the  land  to  prevent  contamination  of 
the  water,  it  was  necessary  that  the  city 
should  have  the  exclusive  ownership  and  con- 
trol of  the  whole  tract. 

5.  Appellants  next  contend  that  the  amount 
awarded  by  the  Jury  as  compensation  for  the 
tract  condemned  was  not  Justified  by  the  evi- 
dence. The  Jury  found  that  the  value  of  the 
defendants'  interest  in  the  315-acre  tract  was 
$23,000,  and  that  their  remaining  land  would 
be  damaged  $2,000,  by  the  severance  of  the 
smaller  parcel.  Appellants  concede  that  the 
evidence  sustains  this  verdict,  if  the  value  of 
the  land  for  agricultural  purposes  is  alone  to 
be  considered;  but  they  claim  that  It  is  of 
enormously  greater  value,  by  reason  of  the 
great  quantity  of  water  percolating  In  the 
soil,  which  they  contend  they  have  a  right  to 
collect  and  convey  away  to  other  lands  for 
sale.  This  claim  of  ownership  of  percolating 
waters  is  met  by  a  claim  on  the  part  of  the 
plaintiff  that  what  the  defendants  call  "per- 
colating waters"  are  as  truly  a  part  of  the 
Los  Angeles  river  as  the  visible  surface 
stream,  and  out  of  this  contention  arise  the 
most  Important  questions  in  the  case.  There 
seems  to  be  no  substantial  conflict  in  the  evi- 
dence and  no  radical  difference  between  the 
parties  as  to  the  character  of  the  subsurface 
flow  in  the  tract  condemned.  It  is  agreed 
that  all  the  waters  of  the  San  Fernando  val- 
ley, except  what  is  lost  by  evaporation  or 
<;onsumed  in  plant  life,  flow  out  through  the 
narrow  pass  between  the  eastern  extremity 
of  the  Cahuenga  range  and  the  Verdugo  hills, 
either  on  or  beneath  the  surface;  and  there 
is  abundant  testimony  to  warrant  the  con- 
clusion that  at  ordinary  stages  of  the  river 
the  water  flowing  on  the  surface  and  that 
which  is  beneath  the  surface  are  in  intimate 
contact,  and  moving  in  the  same  direction. 
The  land  condemned  is  situated  a  short  dis- 
tance west  of  the  narrow  outlet  of  the  valley, 
but  the  conditions,  though  differing  slightly 
in  degree,  are  substantially  the  same.  The 
valley  is  somewhat  wider,  but  there  also  the 
water  on  the  surface  and  that  beneath  the 
surface  are  in  contact,  and  all  flowing  in  the 
direction  of  the  outlet,— on  the  surface  at  the 
rate  of  2  or  3  feet  per  second,  underground 
at  an  estimated  rate  of  from  14  to  17  miles 
per  annum.  It  appears,  also,  as  stated  above, 
that  the  Los  Angeles  river  first  appears  as  a 
surface  stream  a  few  miles  west  of  the  tract 
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condemned,  and  gradually  Increases  In  vol- 
ume as  It  flows  to  the  east.  The  fact  of 
this  gradual  Increase  in  the  surface  flow  of 
the  river,  taken  in  connection  with  the  other 
facts  above  detailed,  would  seem  to  warrant 
the  Inference  that  the  waters  of  the  San 
Fernando  valley,  in  seeking  an  outlet  to 
the  ocean,  flow  under  the  surface  as  far  as 
they  can  find  room  to  pass  through  the  bowl- 
ders, sand,  and  gravel  which  fill  the  space 
between  the  hills  on  either  side,  and  gradu- 
ally rise  above  the  surface  as  the  valley  nar- 
rows and  leaves  less  and  less  room  for  pass- 
age underneath.  Much  the  larger  portion  of 
an  extremely  bulky  record  Is  flUed  with  the 
evidence  of  expert  witnesses  in  regard  to  the 
topography  of  the  San  Fernando  valley,  the 
•material  composing  the  valley  proper,  the 
amount  of  rainfall,  measurements  of  surface 
flow,  and  a  great  variety  of  matters  bearing 
upon  this  question  of  a  subterranean  stream. 
A  careful  study  of  this  testimony,  which, 
though  conflicting  upon  many  important 
points.  Is  In  reference  to  the  larger  and  more 
general  aspects  of  the  case  quite  harmonious, 
convinces  us  that  it  is  sufficient  to  sustain  a 
finding  in  favor  of  the  existence  of  a  subter- 
ranean stream,  if  the  law  with  respect  to  sub- 
terranean streams  was  correctly  laid  down 
In  the  charge  of  the  court  to  the  Jury.  There 
can  be  little  doubt,  we  think,  that  the  jury, 
under  the  Instructions  of  the  court,  found 
that  the  subsurface  flow  in  those  lands  was 
a  part  of  the  Los  Angeles  river,  and  governed 
by  the  law  of  riparian  ownership,  or  by  a 
pueblo  right  still  more  favorable  to  the  plain- 
tiff. If  this  was  the  finding,  and  If  it  was 
made  under  correct  instructions,  it  cannot  be 
said  that  the  award  of  compensation  is  un- 
sustalned  by  the  evidence;  for,  aside  from 
the  water  flowing  in  the  subterranean  portion 
of  the  stream,  as  defined  by  the  instructions, 
there  is  no  evidence  to  prove  the  existence  of 
any  considerable  quantity  of  percolating  wa- 
ter in  the  tract  condemned,  and  the  same  evi- 
dence which  shows  an  Inconsiderable  quantity 
of  such  water  tends  strongly  to  prove  that  It 
could  all  be  Intercepted  or  drained  by  the 
owners  of  the  adjoining  lands  before  reaching 
the  land  taken.  That  is  to  say,  If  the  defend- 
ants have  the  right  to  tunnel  or  trench  their 
lands  below  the  plane  of  saturation  for  the 
purpose  of  draining  off  water  which  has  not 
yet  reacjied  the  surface  or  subsurface  stream, 
their  neighbors  on  the  north  have  the  same 
right;  and,  since  only  a  very  small  portion 
of  the  315-acre  tract  is  higher  than  the  bed 
of  the  stream,  the  percolating  waters  which 
they  could  drain  without  interference  with 
the  stream  would  be  too  inconsiderable  in 
amount,  and  their  right  too  precarious,  to  add 
materially  to  the  value  of  the  land.  Our  con- 
clusion on  this  point  is  that  the  verdict  must 
stand,  if  the  jury  were  correctly  Instructed, 
and  this  brings  us  to  the  consideration  of  the 
most  important  questions  Involved  in  the 
ease. 
6.  A  great  many  exceptions  were  taken  to 


different  Instructions  given  by  the  court,  and 
It  is  now  Insisted  by  appellants  that  the  en- 
tire charge  was  in  substance  erroneous,  and 
that  the  court  erred  in  refusing  to  give  the 
instructions  requested  by  them,  because  they 
presented  the  law  correctly,  while  the  Instruc- 
tions actually  given  did  not  present  it  cor- 
rectly. In  view  of  the  great  number  of  ex- 
ceptions to  the  charge,— on  account  not  only 
of  what  It  contains,  but  of  what  it  does  not 
.contain,— there  seems  to  be  no  more  con- 
venient method  of  presenting  the  points  to  be 
considered  in  this  connection  than  by  quoting 
very  extensively  from  the  record.  The  court 
charged  the  jury  as  follows: 

"(1)  Gentlemen  of  the  Jury:  This  Is  an 
action  whereby  the  plaintiff  seeks  to  condemn 
for  public  use  all  the  right,  title,  interest,  and 
estate  of  the  defendants  In  the  lands  de- 
scribed In  the  complaint.  The  land  Is  situ- 
ated in  and  on  each  side  of  the  Los  Angeles 
river,  several  miles  above,  and  north  of,  the 
city  of  Los  Angeles.  The  questions  arising 
In  the  case  involving  the  right  of  the  plaintiff 
to  Condemn  the  property,  and  the  nature  and 
extent  of  the  defendants'  estate  and  Interest 
in  the  land  to  be  taken,  have  been  determined 
by  the  court.  The  only  question  you  are 
to  decide  is  the  amount  of  compensation 
which  the  defendants  are  entitled  to  before 
their  estate  and  Interest  In  the  land  can  be 
taken  as  proposed. 

"(2)  This  compensation  Is  to  be  composed 
of  two  parts  or  elements:  First,  the  value  of 
the  interest  and  estate  of  the  defendants  in 
the  land  described  In  the  complaint;  second, 
the  amount  of  the  damages  which  will  accrue 
to  the  other  land  of  the  defendants,  which  Is 
part  of  the  same  parcel  as  the  land  to  be 
taken,  by  reason  of  the  severance  of  the  land 
to  be  condemned,  and  the  construction  of  the 
works  thereon  as  proposed  by  the  plaintiff. 
For  the  purpose  of  assessing  this  compensa- 
tion and  damages,  the  right  Is  deemed  to 
have  accrued  at  the  date  of  the  summons, 
which  Is  June  27,  1803;  and  the  actual  value 
at  that  date  Is  the  measure  of  value  for  all 
property  taken,  and  the  basis  of  damages 
for  ail  property  injuriously  affected. 

"(3)  The  defendants'  estate  in  the  lands 
in  controversy  Is  an  estate  In  fee  simple,  but 
it  is  subject  to  the  right  of  the  city  of  Los 
Angeles  In  the  waters  of  the  Los  Angeles 
river.  This  river  flows  through  the  land  to 
be  condemned.  If  the  city  of  Los  Angeles 
had  no  Interest  in  the  river  waters,  then  the 
defendants  would  have  all  the  rights  of  ri- 
parian proprietors  In  those  waters.  As  It  Is, 
their  rights  as  riparian  proprietors  are  Im- 
paired and  diminished  to  the  extent  that  the- 
rights  of  the  city  affect  those  rights. 

"(4)  The  city  of  Los  Angeles  is  situated  on 
the  river  below  these  lands,  and  Is  the  owner 
of  the  right  to  take  from  the  Los  Angeles 
river  all  the  water  thiit  is  reasonably  neces- 
sary to  give  an  ample  supply  for  the  use  of 
Its  Inhabitants,  and  for  all  municipal  uses 
and  purposes  for  which  the  city  may  require 
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water.  This  right  Is  measured  by  the  neces- 
sity, and.  If  the  needs  Increase  In  the  future, 
the  right  will  expand  to  Include  all  that  the 
needs  require.  This  right  of  the  city  Is  i>aia- 
mount  and  superior  to  the  rights  of  the  de- 
fendants In  the  waters  of  the  river. 

"(5)  The  defendants  therefore  have  no 
right  to  so  use  or  divert  the  water  of  the  river 
as  to  diminish  the  same  so  that  It  will  not 
furnish  the  amount  needed  for  the  supply  of 
the  city  aforesaid,  and,  In  determining  the 
value  of  the  land  to  be  taken,  this  fact  must 
be  considered;  and  the  value  of  the  land  for 
which  defendants  are  entitled  to  compensa- 
tion Is  its  value,  subject  to  the  above-stated 
right  of  the  city. 

"(6)  After  the  wants  of  the  dty  are  sup- 
plied, however,  the  defendants  have  the  right 
to  use  the  water  of  the  river  on  their  lands 
for  any  and  every  purpose  which  does  not  in- 
terfere with  the  equal  rights  or  Injure  the 
lands  of  other  riparian  proprietors  along  the 
river  above  and  below  this  land.  These 
rights  Include  a  reasonable  use  of  water  of 
the  river  on  the  land  for  Irrigation,  domestic 
purposes,  watering  stock,  or  other  lawful  pur- 
pose; also,  to  obtain  power  by  means  of  tiie 
fall  of  the  stream  on  the  land,  returning  the 
water  to  the  stream  before  it  leaves  the  land; 
alsoy  the  benefit  of  having  the  water  flow  In 
its  accustomed  manner  through  the  land. 
The  right  to  use  the  water  to  Irrigate  the 
land  through  which  It  runs  Is  subject  to  the 
condition  that  other  riparian  owners  along 
the  stream  have  the  same  right,  and,  if  the 
water  is  not  sufficient  for  all,  neither  has  a 
right  to  use  more  than  his  reasonable  share. 
All  these  rights  are  incident  to  the  land,  be- 
cause the  river  borders  on  the  land;  and 
they  are  not  mere  appurtenances,  but  are  part 
and  parcel  of  the  land  Itself. 

"(7)  In  exercising  this  riparian  right  the 
defendants  have  no  right  to  carry  any  of  the 
waters  of  the  Los  Angeles  river  off  of  their 
riparian  land  for  use  on  land  not  riparian, 
dor  can  they  sell  it  for  use  on  land  not  ri- 
parian; and  all  surplus  waters  must  be  tum- 
<id  back  Into  the  stream. 

"(8)  Rights  in  a  subterranean  water  course 
or  stream  are  governed  by  the  same  rules  as 
a  surface  stream  of  water;  and  the  cmly 
rights  that  the  defendants,  as  owners  of  the 
lands  sought  to  be  condemned,  would  have 
in  any  subterranean  water  course  flowing 
through  their  lands  down  to  and  through  the 
lands  of  others  (whether  said  stream  flowed 
on  such  lower  lands  above  the  surface,  or  be- 
neath the  surface  of  the  ground),  would  be 
to  make  the  same,  but  no  other,  use  that  they 
•would  be  entitled  to  make  had  such  waters 
flowed  on  the  surface. 

"(9)  A  riparian  pr<H>rietor  is  not  entitled  to 
divert,  for  any  purpose  except  for  purposes 
for  which  he  is  entitled  to  make  use  of  on 
his  riparian  lands  as  speciQed  in  these  In- 
ettmctlons,  any  portion  of  the  waters  of  a  wa- 
ter course  or  stream,  whether  snrface  or  sub- 
terranean; and  he  cannot  by  any  indirect 
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means  make  such  diversion  where  he  would 
not  have  been  authorized  to  do  so  directly. 
Therefore  a  riparian  proprietor  cannot,  by 
sinking  tunnels  or  making  other  excavations 
under  the  sides  or  nuderneath  the  bed  of 
such  water  course,  draw  away  for  use  on  non- 
riparian  lands  any  of  the  waters  flowing  in 
such  water  course,  although  said  excavations 
may  not  directly  touch  said  stream.  If,  for 
instance,  the  water  of  stream  percolates  Into 
the  banks  or  bed  thereof  to  a  considerable 
but  limited  distance,  and  such  percolating  wa- 
ter is  stationary  or  has  very  little  motion, 
said  riparian  proprietor  would  have  no  right 
to  make  an  excavation  so  as  to  draw  off  said 
percolating  water,  if  the  effect  would  be  to 
canse  any  of  the  running  waters  of  said 
stream  to  leave  the  same  In  order  to  fill  np 
the  voids  left  in  the  banks  or  bed  from  which 
said  percolating  waters  were  drawn  by  such 
excavation,  any  more  than  If  said  excavation 
was  made  so  as  t»  tap  said  stream  directly. 

"(10)  The  mere  fact  that  some  of  the  sub- 
terranean water  forming  part  of  the  stream 
on  the  lands  sought  to  be  condemned  may  be 
lost  before  reaching  the  point  where  the  same 
would  have  gone  into  and  made  up  part  of 
the  surface  or  subterranean  stream  of  the 
Los  Angeles  river  would  not  give  the  defend- 
ants the  right  to  divert  an  amount  of  said 
subterranean  waters  in  said  lands  equal  to 
or  less  than  the  amount  so  lost  if  such  diver- 
sion would  have  the  effect  of  diminishing  the 
waters,  surface  or  subterranean,  of  the  said 
river  at  any  point  above  the  south  line  of  the 
pueblo  lands  of  the  city  of  Ix)s  Angeles. 

"(11)  Whatever  additional  market  value 
the  land  may  have  had  by  reason  of  these 
rights  and  advantages,  so  far  as  they  do  not 
interfere  with  or  impair  the  rights  of  the 
city  aforesaid,  this  value  the  defendants  are 
entitled  to,  as  a  part  of  the  value  of  the 
land,  before  it  can  be  taken;  and  this  value 
you  must  Include  in  your  estimate  of  the 
value  of  the  land  sought  to  be  condemned. 

"(12)  In  addition  to  these  rights  and  bene- 
fits arising  from  the  flow  of  the  river  through 
this  land,  the  defendants  are  the  absolute 
owners  of  all  such  water  as  may  be  present 
in  the  soil  of  this  land,  and  which  does  not 
constitute  a  part  of  the  water  of  the  river. 
This  is  usually  called  'percolating  water.' 
There  is,  however,  no  magic  In  the  word  "psr- 
colatlng';  and  the  fact  that  any  witness  may 
apply  that  word,  or  refuse  to  apply  it,  to  any 
particular  class  of  waters  of  which  he  may 
speak,  is  not  conclusive  of  the  question 
whether  or  not  such  water  does  or  does  not 
form  part  of  the  river.  That  question  is  to 
be  determined  by  you  from  a  consideration 
of  the  facts  proven.  The  right  and  ownership 
of  the  defendants  In  this  class  of  waters  Is 
'distinct  from,  and  much  greater  than,  their 
i-ight  to  the  waters  of  the  stream.  As  to  the 
waters  of  the  stream,  they  have  a  right  only 
to  the  use  of  It  on  this  land,  and  they  do 
not  own  Its  corpus,  or  its  body,  or  the  very 
water  itself;  and  they  have  no  right  to  take 
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It  away  from  the  land  and  use  it  on  other 
lauds,  or  to  sell  or  dispose  of  It  for  use  on 
other  lands  or  at  other  places.  "But  as  to  this 
other  water,  If  any  there  Is  In  this  land,  not  a 
part  of  the  stream,  they  are  the  absolute 
owners  of  It,  to  the  same  extent  and  as  fully 
as  they  own  the  soil  or  the  rocks  or  timber 
on  the  land.  Therefore,  If  by  any  means  they 
can  separate  this  water  from  the  land,  they 
have  an  absolute  right  to  the  water  thus  sep- 
arated, and  may  conduct  It  away  and  sell  or 
dispose  of  it  anywhere  as  they  see  fit,  subject 
only  to  the  limitation  that  they  may  not  ex- 
cavate or  do  anything  on  the  land  for  the 
more  purpose  of  intercepting  such  water,  and 
preventing  same  from  flowing  into  the  stream 
or  v^ater  course  on  the  land  of  another,  and 
without  intending  to  make  any  beneficial  use 
of  It  themselves.  Whatever  additional  mar- 
ket value  this  land  may  have  had  by  reason 
of  the  presence  therein  of  water  of  this  class, 
or  by  reason  of  the  feasibility  of  separating 
It  from  the  land,  or  of  using  it  on  tlie  land, 
or  of  conducting  it  to  some  other  place  for 
use  or  sale,  or  of  the  great  market  value  of 
such  water  for  such  purposes,  or  by  reason 
of  all  these  things  combined,  or  by  reason  of 
any  other  lawful  benefit  or  advantage  which 
this  water  gives,  this  additional  market  value 
Inures  to  the  benefit  of  the  defendants,  and 
Is  a  part  of  the  compensation  to  which  they 
are  entitled  In  this  case,  as  the  value  of  the 
land  to  be  condemned. 

"(13)  It  will  be  necessary,  therefore,  for 
you  to  determine  what  waters  upon  or  in 
this  land  are  a  part  of  the  waters  of  the 
stream,  and  what  waters  are  not  of  the  wa- 
ters of  the  stream.  This  question  Is  a  ques- 
tion of  fact,  to  be  determined  by  you  from 
the  evidence,  under  the  instructions  of  the 
court. 

"(14)  The  Los  Angeles  river  Is  composed 
of  its  main  stream  and  any  branches  it  may 
have,  whether  surface  or  subterranean. 

"(15)  While  a  water  course  must  have  a  bed 
and  banks  or  sides,  yet  such  bed  may  consist 
of  any  material  which  keeps  the  waters  from 
penetrating  below  a  certain  depth,  and  such 
banks  or  sides  may  consist  of  any  material 
which  has  the  effect  of  confining  the  waters 
within  circumscribed  limits. 

"(16)  It  does  not  always  follow  that  water 
which  does  not  flow  on  the  surface  In  a  vis- 
ible stream  is  for  that  reason  not  a  water 
course,  or  not  a  part  of  the  water  of  a 
stream  which  does  at  some  place  run  on  the 
surface;  nor  need  it  flow  in  a  defined  chan- 
nel underground,  as  a  solid  body  of  moving 
water  of  any  particular  dimensions,  in  order 
to  constitute  a  water  course.  If  you  find 
from  the  evidence  that  there  is  a  bed  or  a 
river  bottom  filled  to  a  considerable  depth' 
with  sand,  gravel,  or  other  porous  material, 
meandering  over  which  a  stream  runs  on 
the  surface,  and  through  and  in  which  the 
water  moves  underground,  enough  of  it  rising 
to  the  surface  to  supply  the  surface  stream, 
and  the  other  portions  of  the  underground 


water  moving  with  a  much  less  velocity  than 
the  surface  stream,  and  through  a  wider 
or  larger  space  In  and  through  the  Interstices 
of  the  porous  material,  but  in  the  same  gen- 
eral direction  as  the  surface  stream,  and  In 
connection  with  It,  and  in  a  course  and  with- 
in a  space  reasonably  well  defined,— the  con- 
ditions being  such  that  the  existence  and  gen- 
eral direction  of  the  body  of  water  moving 
underground  can  be  determined  with  rea.son- 
able  accuracy,— then  that  portion  of  the  water 
thus  moving  underground  should  be  consider- 
ed as  a  part  of  the  water  course,  as  well  as 
that  part  which  flows  over  the  surface.  If 
such  water  course  exists,  It  Is  Immaterial,  so 
far  as  the  water  course  is  concerned,  from  or 
through  what  lands  the  waters  flow  In  reach- 
ing the  channel,  or  whether  they  reach  the 
same  by  percolation  or  by  clearly-defined 
streams. 

"(17)  So,  also,  if  you  find  that  the  water 
coming  down  on  the  surface  in  the  streams 
known  as  the  'Tejunga,'  'Little  Tejunga,'  and 
'Pacolma'  creeks,  in  the  northeastern  portion 
of  the  watershed.  Is  discharged  on  the  plain 
known  as  the  'San  Fernando  Basin,'  and 
there  sinks  in  the  sand,  washes  and  flows 
down  southwardly  underground  through  sand, 
gravel,  or  other  material  easily  permeable  by 
water,  and  along  the'  courses  and  Its  channels 
which  have  been  made  by  the  streams  of 
water  from  these  same  creeks  flowing  on  the 
surface,  but  which  channels  were  long  ago 
filled  up  with  this  porous  material;  that  these 
waters  now  flow  In  these  channels  beneath 
the  surface  to  the  land  in  controversy;  that 
on  this  land  there  is  a  range  of  hills  extend- 
ing easterly  and  westerly,  so  as  to  change  the 
course  of  these  underground  channels,  and 
combine  or  collect  the  water  Into  one  general 
body  of  water,  and  force  the  same  to  turn 
and  move  eastwardly  In  a  similar  channel 
through  these  lands,  and  on  down  along  the 
general  course  of  the  Los  Angeles  river;  that 
upon  arriving  at  this  land  a  portion  of  the 
water  rises  to  the  surface,  and  flows  above- 
ground  as  the  Los  Angeles  river,  and  the  re- 
mainder flows  underground  along  in  the  same 
general  direction,  and  In  connection  with  the 
surface  stream,  In  porous  material  formerly 
deposited  by  the  same  stream  In  its  bed,— 
then  all  this  body  of  water,  l>oth  above  and 
below  the  ground,  should  be  deemed  a  part 
of  the  same  stream  from  its  sources  to  its 
outlet. 

"(18)  If  the  Jury  find  that  on  the  lands 
sought  to  be  condemned  there  is  situated  the 
river  bottom  of  the  I^os  Angeles  river,  extend- 
ing the  whole  length  of  said  land,  and  occu- 
pying nearly  the  whole  thereof,  and  contain- 
ing all  of  the  subterranean  waters  of  said 
land,  and  filled  to  a  considerable  depth  with 
permeable  material,  consisting  of  loam,  sand, 
gravel,  and  bowlders,  mixed  together,  and  In- 
terspersed with  Irregular  and  broken  strata, 
masses,  or  pockets  of  clay,  and  cemented  sand 
or  gravel,  lying  in  place  substantially  as  de- 
posited by  the  forces  of  nature,  and  that  as 
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the  same  lies  In  place  the  natural  voids  or  In- 
terstices of  such  material  generally  through- 
out the  whole  of  said  river  bottom  are  equal 
to  from  one-fifth  to  one-third  of  the  entire 
mass;  and  that  the  subterranean  waters  in 
said  lands  enter  the  same  chiefly  from  the 
north  and  partly  from  the  west  sides  thereof, 
from  lands  composed  of  substantially  the 
same  materials  as  the  lands  sought  to  be 
condemned,  said  waters  so  entering  under 
pressure  caused  by  gravity;  and  that  the 
south  boundary  of  said  river  bottom  is  form- 
ed of  an  Impermeable  dike  of  rock  known  as 
the  'Cahuenga  Hills,'  and  said  waters  enter- 
ing from  said  north  side  are  prevented  from 
continuing  tbelr  flow  to  the  soutb  and  are 
dammed  up  by  said  wall  of  rock,  and  that  all 
of  the  subterranean  waters  In  said  river  bot- 
tom are  thereby  forced  to  fill  all  of  the  said 
interstices  and  void  places  in  the  material  of 
which  said  river  bottom  is  composed,  to  a 
height  In  some  places  equal  to,  and  In  some 
places  greater  than,  the  level  of  the  sur- 
face stream  of  the  river;  and  that  there  are 
no  impenetrable  and  continuous  barriers  ex- 
tending through  the  said  mass  in  said  river 
bottom  in  any  direction  so  as  to  interrupt  and 
prevent  the  substantial  continuity  and  contact 
of  all  of  said  subterranean  waters;  and  that 
some  of  said  subterranean  waters,  to  the 
amount  of  about  one  thousand  miners'  inches 
constfint  flow,  measured  under  a  four-Inch 
pressure,  being  so  brought  to  the  surface,  en- 
ter into  and  form  part  of  the  surface  stream 
of  the  Los  Angeles  river  on  said  lands,  so 
that  the  amount  of  said  surface  flow  at  the 
point  where  the  same  leaves  said  land  on  the 
east  is  increased  by  about  one  thousand 
Inches  over  the  amount  of  its  surface  flow 
at  the  point  where  it  enters  said  land  on  the 
west;  and  that  the  remainder  of  said  sub- 
terranean waters  move  underground  to  the 
east,  although  with  a  varying  velocity,  and 
much  slower  than  the  said  surface  stream, 
but  in  the  same  general  direction  with  it,  off 
of  the  lands  sought  to  be  condemned,  and  still 
continuing  In  and  through  tbe  river  bottom 
of  the  Los  Angeles  river,  which  is  composed 
of  like  permeable  material  as  aforesaid,  and 
bounded  and  confined  on  the  southerly,  as  it 
turns  to  the  south,  on  the  westerly  side 
thereof  by  the  same  continuous  dike  of  rock, 
said  waters  still  maintaining  their  substantial 
continuity;  and  that  part  of  said  waters  rise 
from  time  to  time  as  they  flow  in  said  river 
bottom  and  feed  the  surface  flow  of  said  riv- 
er, and  the  remainder  of  said  waters  continue 
to  move  underground  in  said  river  bottom  as 
aforesaid,  and  that  said  waters  continue  to 
move  in  that  manner  for  several  miles  after 
leaving  the  lands  sought  to  be  condemned, 
and  until  said  river  bottom  enters  within  the 
limits  of  the  city  of  Los  Angeles,  crossing  its 
northern  boundary,— then  the  Jury  must  And 
that  all  of  the  subterranean  waters  contained 
In  the  land  sought  to  be  condemned  are  a 
jiart  of  the  waters  of  tlie  Ix)s  Angeles  river. 
='(19)  On  the  other  hand,  the  law  is  that 


Innumerable  little  streams  finding  tbelr  way 
through  the  soil,  or  seeping  or  percolating 
through  the  material  of  which  it  is  compos- 
ed, do  not  become  water  courses  simply  be- 
cause the  amount,  when  exposed,  is  visible. 
A  water  course  must  consist  of  beds,  banks, 
or  sides,  and  water,  and  the  water  must  be 
flowing  In  a  cbannel  or  course  more  or  less 
deflned.  It  is  not  necessary  that  the  water 
should  flow  continually,  or  at  all  times  of  the 
year;  but  neither  Is  a  mere  swale,  in  which 
extraordinary  freshets  flow,  sufficient  to  an- 
swer the  definition.  To  maintain  the  right 
to  a  water  course  or  brook,  it  must  be  made 
to  appear  that  the  water  usually  flows  in 
a  certain  direction  and  in  a  regular  chan- 
nel, with  banks  or  sides,  though  it  need  not 
to  be  in  a  straight  line.  Waters,  whether  un- 
der or  above  ground,  having  no  certain  gen- 
eral course  or  definite  limits,  such  as  those 
merely  percolating  through  the  strata  of  the 
earth  and  those  diffused  over  its  surface,  are 
not  water  courses,  and  are  not  subject  to  the 
rules  of  law  applicable  to  water  courses.  To 
entitle  an  underground  stream  to  the  consid- 
eration of  the  law,  it  Is  necessary  tliat  it  be 
a  water  course,  in  the  proper  sense  of  the 
term.  Percolations  which  spread  themselves 
in  every  direction  through  the  earth  do  not 
constitute  water  courses.  Water  moving 
by  force  of  gravity  in  a  valley  or  basin  of 
wide  extent,— say,  twenty-four  by  twelve 
miles  at  the  extreme  extent,- and  moving 
generally  through  the  hole  or  through  a 
large  portion  of  the  basin,  along  through  the 
natural  voids  or  interstices  of  the  earth, 
composed  of  alluvial  or  other  deposit  lying 
throughout  the  entire  basin,  and  made  up 

I  of  loam,  sand,  gravel,  and  bowlders,  mixed 
together,  and  iiiterspersed  with  Irregular 
and  broken  strata  or  masses  of  clay  or  ce- 
mented sand  and  gravel,  and  lying  in  place 
as  originally  deposited  by  the  forces  of  na- 
ture, do  not  constitute  a  water  course,  but 
are  a  part  of  the  land,  and  belong  to  the 
owner  of  land  as  fully  as  any  other  constitu- 
ent part  of  it. 

"(20)  If  you  find  from  the  evidence  that 
the  lands  sought  to  be  condemned  are  sit- 
uated at  the  lower  portion  of,  and  form  a 
part  of,  the  San  Fernando  basin  or  water- 

i  shed,  near  or  at  Its  outlet,  and  that  said 
basin  is  about  twenty-four  miles  long  and 
about  twelve  miles  wide  at  the  widest  point, 
and  that  said  outlet  is  from  two  thousand 
feet  to  three  miles  wide,  and  bounded  and 
deflned  on  the  southern  Bide  by  the  rock  of 
the  Cahuenga  range,    and   on  its  northern, 
side  by  a  similar  rock  of  the  Verdugo  hlUs, 
and  that  the  earth   of   -which  the  basin  la 
generally   composed.    Including    said    outlet 
and  the  land  sought  to  be  condemned.  Is  an 
alluvial  or  other  deposit  made  up  of   ^°°-'^- 
sand,  gravel,  and  bowlders,  mixed  togetber,^ 
and  Interspei-sed   -wltb   broken  or  Irregvi 
strata  or  masses  of   clay  or  cen»e'»***,*^.^^,^ 
and  gravel,  and  lying   In  place  as  o"^^;"^^^;^ 
deposited  by  the  forces  of  nature,  a.»'-^ 


Digitized  by 


Google 


596 


57  PACIFIC  HBPOBTER. 


(CoL 


as  the  same  Hes  In  place  the  natural  voids 
or  interstices  of  such  earth  generally 
throughout  the  basin,  including  the  defend- 
ants' lands  and  said  outlet,  are  equal  to 
from  one-fifth  to  one-third  of  the  bulk  of 
the  entire  moss,  and  that  such  entire  deposit 
lies  upon  a  grade  or  slope  towards  and 
through  the  outlet  of  such  basin,  and  that 
all  the  water  falling  in  the  watershed  of 
such  basin,  which  is  not  lost  in  storm,  run 
off,  or  by  evaporation,  or  in  supporting  plant 
life,  or  held  Immovable  In  the  ground,  sinks 
into  the  earth  composing  such  basin,  and 
thence  by  force  of  gravity  moves  down 
through  such  voids  or  natural  interstices  of 
the  earth  throughout  the  greater  portion  of 
the  entire  mass  to  the  outlet  of  the  basin, 
through  which  it  passes,  without  forming 
anywhere  In  the  mass  any  definite  course  or 
channel  in  which  it  can  be  ascertained  with 
reasonable  accuracy  that  such  water  is  mov- 
ing in  greater  quantities  or  with  greater 
velocity  than  in  other  places,  so  as  to  be 
concentrated  In  a  stream  either  above  or 
below  ground,  then  such  waters  so  moving 
through  such  outlet,  or  through  or  in  defend* 
ants'  land  In  the  natural  voids  or  inter- 
stices of  the  earth,  do  not  constitute  a  sub- 
terranean flowing  stream  or  water  course, 
but  they  belong  to  the  owner  of  the  soil  in 
which  tliey  may  be  found,  and  the  portion 
of  them  which  may  be  found  in  the  land  of 
the  defendants  Is  the  property  of  the  de- 
fendants. But  If  such  water  does  collect  un- 
derground and  flow  in  certain  courses  or 
channels  through  coarse,  permeable  mate- 
rial therein,  where  the  existence  and  gener- 
al course  of  the  flowing  or  moving  body  of 
water  can  be  easily  determined,  then  the  wa- 
ter so  moving  in  such  channels  would  consti- 
tute a  water  course,  although  not  visible  on 
the  surface,  and  although  the  space  through 
which  the  channel  extends  may  be  largely 
filled  with  the  material  through  which  the 
water  flows.  The  burden  of  proving  that 
waters  moving  in  the  ground  are  flowing  in 
a  njttural  water  course  or  in  a  defined  chan- 
nel, or  are  a  part  of  a  stream,  is  upon  the 
plaintiff  in  this  action.  The  presumption  is 
that  they  are  not  part  of  a  stream  or  water 
course,  nor  flowing  in  a  definite  channel. 

"(21)  A  stream  which  flows  along  and  In 
a  natural  channel,  at  some  places  flowing  on 
the  surface,  and  at  some  places  sinking  in 
porous  material  which  has  been  deposited  in 
and  has  filled  the  channel,  and  there  pass- 
ing down  along  in  the  same  channel  under- 
ground, and  again  rising  to  the  surface  and 
flowing  as  a  surface  stream.  Is  no  less  a 
stream  or  water  course  at  the  points  where 
it  flows  under  the  surface  than  at  the  places 
where  it  runs  on  the  surface.  And,  if  part 
of  the  water  remains  moving  underground 
at  the  places  where  the  surface  stream 
flows,  all  of  the  water,  both  above  and  be- 
low the  surface,  constitutes  the  stream.  And 
If  at  places  the  channel  widens  very  much, 
and  is  filled  with  gravel,  sand,  or  other  por- 


ons  material,  in  which  the  water  spreads  so 
as  to  fill  the  voids  of  the  porous  material, 
forming  the  semblance  of  an  underground 
lake  or  reservoir,  with  no  water  appearing 
on  the  surface  therein,  but  with  the  water 
passing  on  beneath  the  ground  down  the 
widened  channel,  and  afterwards  reappear- 
ing below  as  a  surface  sti'eam,  then  the  wa- 
ter would  be  as  much  a  part  of  the  stream 
while  it  was  contained  in  such  underground 
lake  or  widened  channel  as  while  it  was 
flowing  on  the  surface.  And,  on  the  other 
band,  water  which  has.  not  formed  part  of 
such  stream,  and  is  not  moving  in  such  un- 
derground channel,  but  comes  from  surface 
water,  or  from  rains  and  floods  sinking  into 
the  ground  and  passing  through  the  soil  by 
gravitation,  having  no  general  direction,  al- 
though it  may  eventually  find  its  way  Into 
some  stream  or  water  course  and  materially 
add  to  the  water  thereof,  yet  while  so  pass- 
ing through  the  ground  it  is  not  a  stream  or 
water  course,  but  Is  part  of  the  soil,  and  is 
the  property  of  the  owner  thereof. 

"(22)  In  determining  the  actual  value  of 
the  land  taken,  you  are  to  take  Into  consid- 
eration all  of  those  factors  which  enter  into 
and  make  up  its  value:  The  altitude  of  the 
tract;  the  capability  of  taking  to  the  city  of 
Los  Angeles,  and  to  the  country  east  and 
west  of  it,  by  gravity,  the  waters  which  may 
be  collected  on  said  land,  without  taking  the 
waters  of  the  natural  stream;  the  amount 
of  water  which  can  thus  be  collected;  the 
fact  that  the  land  sought  to  be  condemned 
is  so  situated  as  to  constitute  the  best  place 
along  the  Los  Angeles  river  for  obtaining  a 
water  supply,  and  conducting  the  same  either 
to  the  city  or  other  tracts  east  and  west  of 
It;  the  needs  of  water  in  different  places 
within  the  reach  of  this  tract  of  land,  and 
of  the  water  which  may  be  thus  collected 
thereon.  All  are  circumstances  to  be  con- 
sidered by  you  In  determining  Its  actual 
value. 

"(23)  If  the  jury  believe  from  the  evidence 
that  the  subterranean  waters  in  the  land 
sought  to  be  condemned  are  percolating  with- 
out any  definite  channel,  and  that  the  same 
are  not  a  subterranean  water  course  or 
stream;  and  If  they  believe  that  such  waters 
come  onto  said  lands  from  the  lands  of  oth- 
ers above,  or  pass  from  the  lands  sought  to 
be  condemned  down  to  the  lands  of  others  ly- 
ing t)elow,  and  that  such  upper  proprietors 
could,  by  the  construction  of  tunnels  or  other 
works,  cut  off  or  divert  said  waters,  or  some 
part  thereof,  from  the  lands  sought  to  be 
condemned,  or  that  such  lower  proprietors 
could  construct  tunnels  or  other  works  on  the 
lauds  lying  below  the  lands  sought  to  be  con- 
demned, which  would  have  the  effect  of 
draining  or  depriving  the  lands  sought  to  be 
condemned  of  their  subterranean  waters,  to 
the  extent  that  the  owners  of  the  land  sought 
to  be  condemned  could  not  make  a  practical 
use  thereof,  or  of  some  part  of  said  waters,—  . 
then  the  jury  are  instructed  that  such  npper 
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and  lower  proprietors  would  have  the  same 
rights  80  to  appropriate  said  waters  on  their 
lands  as  the  defendants  would  have  on  the 
lands  sought  to  be  condemned;  and  the  jury 
must  take  those  facts  Into  consideration  so 
far  as  they  diminish  or  destroy  the  value  of 
the  rights  of  the  defendants  to  said  waters, 
or  such  portion  thereof  as  could  be  so  divert- 
ed or  drained  so  as  to  deprive  defendants  of 
the  practical  use  thereof." 

We  will  now  take  up  the  specific  objections 
of  the  defendants  to  these  instructions  In  the 
order  In  which  they  are  stated.  The  first  la 
to  instruction  No.  10.  It  might  be  a  snflicient 
answer  to  the  objection  now  urged  in  the  ar- 
gument to  say  that  It  is  not  one  of  the  objec- 
tions stated  at  the  trial,  and  specified  In  the 
exception  then  taken.  Bnt,  waiving  that 
point.  It  seems  clear  to  us  that,  unless  the  en- 
tire theory  of  the  Instructions  in  regard  to 
underground  streams  and  percolating  waters 
Is  wrong,  this  Instruction  is  right,  or  at  least 
is  harmless.  The  fanlt  found  with  It  is  that 
it  denies  the  right  of  defendants  to  divert 
any  part  of  the  underflow  on  their  lands, 
whether  the  water  diverted  would  ever  readi 
the  surface  stream  or  not  But  the  Instruc- 
tion Is  limited  to  subterranean  water  which 
Is  a  part  of  the  stream,  as  In  other  Instruc- 
tions defined;  and,  if  it  is  a  part  of  the 
stream,  it  cannot  be  diverted,  whether  it 
would  come  to  the  surface  or  not.  It  belongs 
to  the  stream,  and  must  flow  on  to  the  lower 
riparian  proprietor.  His  right  to  the  sub- 
surface portion  of  the  stream  Is  identical  with 
his  right  to  the  surface  flow,  and  is  entitled 
to  the  same  protection.  As  to  the  criticism 
that  the  instruction  Is  meaningless,  it  must 
be  admitted  that  it  does  not  clearly  explain 
Itself.  But  the  respondent  points  out  that  It 
refers  to  a  claim  made  by  defendants  that  a 
large  portion  of  the  subsurface  flow  was 
somehow  lost  from  the  stream  between  their 
land  and  the  dty,  and  therefore  they  could 
divert  an  equal  or  smaller  quantity  without 
Injury.  If  such  a  dalm  was  made,  the  In- 
struction was  perhaps  necessary.  If  it  was 
not  made,  the  Instruction  was  harmless. 

Counsel  next  criticise  instruction  No.  12, 
complaining  that  it  confounds  percolating  wa- 
ters and  waters  of  the  stream  In  such  a 
manner  as  to  render  the  court's  view  of  the 
law  absolutely  unascertalnable,  and  to  give 
the  Jury  to  understand  that,  notwithstanding 
water  may  be  percolating,  it  may  still  be  a 
part  of  the  stream.  We  think  the  meaning 
of  tbis  Instruction  is  entirely  clear,  and  that 
the  only  question  Is  as  to  its  soundness  in 
' '  point  of  law.    The  court  certainly  did  Intend 

^  In  this  instruction,  and  In  many  others,  to  tell 

'I''  the    Jury   that   water  passing   through    the 

*  "  voids  of  any  loose,  permeable  material  fllllng 

^^  or  partially  obstructing  the  channel  of  a 
^^^0  stream  is  still  water  of  the  stream.  If  it  all 
tit  t  •  ^  ginlcs  beneath  the  surface,  the  whole  stream 
it^'^^gjjjs  subterranean.  If  a  part  sinks,  and  the  re- 
i  ^''^^'■iialndAr  flows  upon  the  surface,  that  which 
91^*^  ,-%  invisible  is  as  much  a  part  of  the  stream 


as  the  surface  flow.  The  difference  between 
counsel  and  the  superior  court  at  this  point 
seems  to  be  that  to  them  all  water  passing 
through  sand,  gravel,  and  bowlders  is  perco- 
lating water,  and  the  mere  fact  of  percola- 
tion is  inconsistent  with  the  Idea  of  a  stream, 
while  to  the  court  there  Is  no  such  Incon- 
sistency when  the  material  through  which  the 
water  forces  itself  fills  a  well-defined  chan- 
nel, with  Impervious  sides  and  tted,  through 
which  a  considerable  body  of  water  flows 
from  Its  source  to  Its  resting  place.  If  this 
view  of  the  court  Is  correct,  the  instruction 
is  neither  erroneous  nor  obscure. 

The  quotations  made  by  counsel  from  in- 
structions Nos.  13,  14,  15,  16,  17,  18,  and  their 
criticisms  thereon,  are  all  directed  to  the 
proposition  that  the  court  understood,  and 
Intended  the  jury  to  understand,  that  noth- 
ing is  essential  to  the  constitution  of  a  sub- 
terranean stream,  except  that  the  general  di- 
rection of  the  flow  of  the  water  is  discover- 
able; that  in  this  sense  the  whole  San  Fer- 
nando valley  is  a  subterranean  stream,  and 
the  jury  might  as  well  have  been  instructed 
In  terms  to  find  that  there  was  in  this  land 
no  percolating  water,  the  property  of  the  de- 
fendants. We  do  not  think  the  instructions- 
referred  to,  taken  by  themselves,  necessarily 
bear  tbis  construction;  and  certainly  when 
considered  In  connection  with  those  number- 
ed 19  and  20,  and  others,  it  clearly  appears 
that  the  court  was  not  giving,  or  intending  to 
give,  a  definition  which  would  make  the 
whole  San  Fernando  basin  a  subterranean 
stream.  The  instructions,  taken  an  together, 
are  applicable,  in  their  definition  of  a  subter- 
ranean stream,  exclusively  to  the  compara- 
tively naiTow  outlet  of  the  valley  between 
the  Cahuenga  range  and  the  Verdugo  hills, 
where  all  agree  that  the  entire  rainfall  of  the 
valley  passes  out,  partly  on  and  partly  be- 
neath the  surface,  between  the  rocky  and 
comparatively  impervious  mountain  sides  on 
either  hand.  It  is  true,  this  pass,  on  the  sur- 
face, is  from  1%  to  2^  miles  tai  width,  and 
that  in  it  borings  have  been  made  over  100 
feet  in  depth  before  encountering  bed  rock; 
but  here  Is  not  only  water  moving  in  a  defi- 
nite direction,  but  also  sides  and  bed  to  the 
channel  in  which  It  is  moving,  and  these,  also, 
are  comprehended  In  the  court's  definition 
of  a  subterranean  stream.  Another  objection 
to  these  Instructions,  particularly  to  No.  16, 
is  that  they  charge  the  jury  upon  questions  of 
fact.  We  cannot  see  that  these  Instructions 
are  at  all  objectionable  upon  this  ground. 
"What  a  subterranean  stream  must  be  in  or- 
der to  bring  it  within  the  law  of  riparian 
rights  Is  a  question  of  law,  and  the  entire 
scope  of  these  instructions  includes  nothing 
but  a  statement  of  the  facts  which  the  jury 
must  find  from  the  evidence  In  order  to  de- 
termine whether  there  is  a  subterranean 
stream,  and,  if  so,  how  much  of  the  water  in 
the  land  is  part  of  that  stream.  This  is  in 
no  wise  a  transgression  of  the  province  of  the 
court    Another  objection  to  several  of  these 
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Instructions  Is  that  there  was  no  evidence  up- 
on which  to  base  them.  We  thluk,  however, 
that  there  Is  not  only  some  evidence," but  very 
substantial  evidence,  contained  In  the  record, 
tending  to  prove  every  material  portion  of 
the  various  hypotheses  stated  in  the  instruc- 
tions. 

Before  proceeding  to  a  consideration  of  the 
numerous  exceptions  of  the  appellants  to  the 
rulings  of  the  superior  court  upon  the  instruc- 
tions requested  by  them,  it  will  be  convenient 
to  first  dispose  of  the  main  question  in  the 
case, '  viz.  the  proper  definition  of  a  subter- 
ranean stream.  There  is  no  dispute  between 
the  parties,  and  no  conflict  In  the  authorities, 
as  to  the  proposition  that  subterranean 
streams  flowing  through  linown  and  definite 
channels  are  governed  by  the  same  rules  that 
apply  to  surface  streams.  The  cases  in  which 
this  and  cognate  questions  have  been  raised 
and  decided  are  innumerable,  and  it  would  be 
an  endless  task  to  review  or  even  to  name 
them.  Xo  case  involving  directly  the  rights 
of  parties  in  subterranean  streams  has  been 
decided  in  this  court,  but  the  law,  as  applica- 
ble to  the  present  case,  is  well  epitomized  in 
section  48  of  Kinney  on  Irrigation,  as  follows: 
"Subterranean  or  underground  water  courses 
are,  as  their  names  indicate,  those  water  cur- 
rents that  flow  under  the  surface  of  the  earth. 
A  large  portion  of  the  great  plains  and  val- 
leys of  the  mountainous  regions  of  the  West 
is  underlaid  by  a  stratum  of  water-bearing 
sand  and  gravel,  and  fed  by  the  water  from 
the  mountain  drainage.  This  water-bearing 
stratum  is  of  great  thickness.  The  water  is 
moving  freely  through  It,  is  practically  inex- 
liaustlble,  and,  if  it  can  be  brought  to  the 
surface,  will  irrigate  a  large  portion  of  the 
country  overlying  It  In  and  near  the  moun- 
tains many  streams  have  a  bed  which  was 
originally  a  rocky  cation,  but  has  been  filled 
up  with  bowlders  and  coarse  gravel.  In  this 
debris  a  large  portion  or  all  of  the  water 
sinks  from  sight,  to  reappear  only  when  some 
rocky  reef  crosses  the  channel  and  forces  the 
water  to  the  surface.  The  movement  of  tills 
water  through  the  porous  gravel,  owing  to  the 
declivity  of  the  stream,  is  often  quite  rapid, 
and  a  considerable  volume  may  thus  pass 
down  the  channel  hidden  from  sight.  These 
water  courses  are  divided  into  two  distinct 
classes,— those  whose  channels  are  known  or 
defined,  and  those  unknown  and  undefined. 
It  Is  necessary  to  bear  this  distinction  In 
pjind  in  our  discussion,  as  they  are  governed 
by  entirely  different  principles  of  law.  And 
in  this  connection  it  will  be  well  to  say  that 
the  word  'defined'  means  a  contracted  and 
bounded  channel,  tliough  the  course  of  the 
stream  may  be  undefined  by  human  knowl- 
edge; and  the  word  'known'  refers  to  knowl- 
edge of  the  course  of  the  stream  by  reason- 
able inference.  Regarding  the  laws  govern- 
ing tliese  two  classes,  it  must  be  known  that 
If  underground  currents  of  water  flow  in  well- 
dpflnpd  and  known  channels,  the  course  of 
which  can  be  distinctly  ti'aced,  they  are  gov- 


erned by  the  same  rales  of  law  that  govern 
streams  flowing  upon  the  surface  of  the 
earth.  The  owner  of  land  under  which  a 
stream  flows  can  therefore  maintain  an  action 
for  the  diversion  of  it.  If  such  diversion  takes 
place  under  the  same  circumstances  as  would 
enable  him  to  recover  if  the 'stream  bad  been 
wholly  alx>ve  ground.  But  for  this  purpose 
the  underground  water  must  flow  in  known 
and  well-deflned  channels,  so  as  to  constitute 
regular  and  constant  streams,  in  order  thai 
the  riparian  owner  or  approprlator  may  in- 
voke the  same  rules  as  are  applied  to  surface 
streams,  or  otherwise  the  presumption  will  be 
that  they  have  their  sources  in  the  ordinary 
percolations  through  the  soil.  This  rule  prac- 
tically disposes  of  the  second  class  of  subter- 
ranean waters,— those  whose  channels  are  un- 
known and  undefined,— although  there  are  un- 
doubtedly a  great  many  underground  streams 
whose  waters  flow  in  confined  channels,  but 
whose  courses  are  not  known;  and,  follow- 
ing the  above  rule,  these  are  all  classed  with 
percolating  waters."  The  point  to-be  special- 
ly noted  here  is  the  meaning  ascribed  to  the 
words  "defined"  and  "known."  "  'Defined' 
means  a  contracted  and  bounded  channel, 
though  the  course  of  the  stream  may  be  un- 
defined by  human  knowledge;  and  the  word 
'known*  refers  to  knowledge  of  the  course  ot 
the  stream  by  reasonable  inference."  In  this 
case  the  boundaries  of  the  channel  and  the 
existence  and  course  of  the  underground 
stream  were  unknown  and  undefined,  except 
so  far  as  they  could  be  inferred;  but  there 
was  a  great  amount  of  evidence  from  which  a 
reasonable  inference  could  be  drawn  that  the 
channel  was  bounded  and  defined  by  the  slop- 
ing sides  of  the  Cahuenga  and  Verdugo  hills 
meeting  underground,  and  that  there  was  a 
subsurface  fiow  corresponding  with  the  sur- 
face flow  from  west  to  east  out  through  thi- 
gap.  Without  any  excavation  beneath  the 
surface,  or  other  test  or  experiment  all  this 
could  be  inferred  from  the  topography  of  the 
country,  the  amount  of  raiinfall,  and  the  grad- 
ually augmenting  volume  of  the  surface 
stream  in  its  approach  to  the  narrowest  point 
in  the  pass.  And  the  court  was  certainly 
Justified  in  submitting  to  the  jury  the  que.v 
tion  whether  the  subsurface  fiow  was  a  imrt 
of  the  stream,  unless  the  mere  fact  that  it 
was  forcing.  Its  way  through  sand  and  gravel 
and  bowlders  deprived  it  of  the  character  of 
a  stream.  Upon  this  point  we  are  satisfied 
that  the  view  of  the  superior  court  was  the 
reasonable  and  just  view,  and  not  opposed  to 
anything  that  has  over  been  decided  In  this 
c-ourt 

This  is  in  fact  the  pioneer  case  of  Its  kind, 
so  far  as  this  court  is  concerned.  There  have 
been  cases  here  In  which  injunctions  were 
sought  to  prevent  owners  of  land  from  dig- 
ging or  ti-euchlng  or  tunneling  in  their  own 
premises,  upon  the  ground  that  they  were 
cutting  off  the  subterranean  sources  of 
springs  and  streams;  and  tiiey  have  been 
uniformly  decided  in  accordance  with  the  ac- 
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cepted  doctrine  as  to  rights  In  percolating 
waters,— the  doctrine  which  defendants  con- 
tend Is  applicable  here.  Those  moat  nearly 
ita  point  and  most  relied  on  are  Hanson  t. 
McCue,  43  Cal.  178;  Railroad  Co.  v.  Dufoiir, 
95  Cal.  615,  30  Pac.  783;  and  Gould  t.  Eaton, 
111  Cal.  639,  44  Pac.  319.  But  in  none  of 
these  cases  was  there  any  evidence  compara- 
ble to  the  evidence  here  of  an  underground 
stream.  Gould  v.  Eaton  comes  nearer  to  this 
case  than  either  of  the  others,  but  in  that 
case  it  was  found  by  the  lower  court  that 
the  portion  of  the  water  as  to  which  there 
was  any  controversy  was  merely  feeding  the 
stream  by  percolation.  And  even  in  that  case, 
which  went  as  far  as  any  case  has  ever  gone 
in  favor  of  the  doctrine  that  percolating  wa- 
ters are  a  part  of  the  soil,  and  belong  to  the 
owner  of  the  land,  it  was  conceded,  If  not  de- 
cided, that  no  water  can  be  abstracted  from 
a  surface  stream  by  tunneling  beneath  it,  not- 
withstanding the  water  must  pass  from 
stream  to  tunnel  by  percolation,  or  filtration 
through  the  soli.  In  this  case  there  is  a  great 
amount  of  evidence  tending  to  prove  that  the 
defendants  could  not  take  any  material  quan- 
tity of  water  out  of  their  land  without  ab- 
stracting an  equivalent  amount  from  the  sur- 
.  face  stream;  the  reason  being  that  the  water 
of  the  surface  stream  would  necessarily  sink 
into  the  loose,  porous  material  underneath, 
to  fill  the  voids  occasioned  by  the  drawing 
off  of  the  water  from  below.  This,  however, 
Is  a  matter  involved  in  another  aspect  of  the 
case,  the  present  Inquiry  relating  exclusively 
to  the  proper  definition  of  a  "subterranean 
stream."  Upon  this  point  we  hold  that  the 
instructions  of  the  court  contain  a  soimd  and 
correct  statement  of  the  law  as  it  applies  and 
ought  to  apply  to  streams  of  the  character 
of  the  Los  Angeles  river.  To  hold  otherwise 
would  be  destructive  of  rights  long  supposed 
to  be  certain  and  assured.  Upon  the  doctrine 
contended  for  by  defendants,  the  whole  of  the  , 
Los  Angeles  river  could  be  diverted  from  the 
city,  and  the  sole  water  supply  of  a  com- 
munity of  over  100,000  people  completely  cut 
off;  for  It  Is  not  alone  the  defendants  who 
own  water-bearing  lands  fn  the  San  Fernando 
valley,  and.  If  they  can  abstract  and  convey 
to  distant  points  the  water  In  the  land  sought 
to  be  condemned,  others  can  do  the  same 
thing.  There  would  be  nothing  to  prevent  the 
driving  of  tunnels  through  the  Cahnenga 
range  at  a  dozen  points,  and  tapping  the 
water  below  the  level  of  the  surface  stream 
In  such  a  manner  that,  by  extending  filtration 
galleries  in  sufficient  number,  the  whole  flow 
of  the  river  could  be  abstracted.  Once  con- 
cede that  the  defendants  may  draw  off  the 
subsurface  flow,  or  any  part  of  it,  the  same 
privilege  must  be  conceded  to  others;  and 
the  man  or  the  corporation  that  can  put  in 
the  largest  timnel  at  the  lowest  level  will  get 
the  lion's  share,  while  the  inhabitants  of  Los 
Angeles  will  get  none.  The  doctrine,  there- 
fore, while  ruinous  to  those  who  have  built 
up  a  populous  and  prosperous  city  upon  the 


faith  that  they  were  secure  of  a  supply  of 
water  for  domestic  and  municipal  purposes, 
would  afford  no  security  to  the  defendants, 
or  to  any  one  in  their  situation;  for  what 
they  could  take  from  the  city  others  could 
take  from  them. 

We  come  now  to  consider  the  Instructions 
asked  by  defendants,  and  refused  by  the 
court.  There  was  no  error  in  refushig  in- 
stiuctions  15,  16,  17,  and  18,  for  they  had 
been  given  substantially  in  the  charge  of  the 
court.  Instruction  No.  10  was  refused  as  mis- 
leading. We  do  not  see  how  the  Jury  could 
have  Ijeen  misled  by  this  Instruction  as  re- 
quested, but  it,  like  the  others,  had  been  given 
In  substance,  and  without  any  Improper  qual- 
ification, and  therefore  it  was  not  prejudicial 
error  to  refuse  it.  The  Instructions  20  to  25, 
Inclusive,  were  all  properly  refused  upon  the 
grounds  stated  by  the  court.  They  all  related 
to  percolating  waters  and  subterranean 
streams,  and,  so  far  as  correct,  had  been 
given  in  substance.  Instruction  31  bad  been 
given  in  substance,  and  Its  refusal  Is  justified 
upon  that  ground.  No.  32  was  not  law.  Nos. 
34  and  35  were  given  In  a  modified  form  In 
Instructions  Nos.  19  and  20,  above  quoted. 
These  modifications  were  certainly  proper, 
and  probably  necessary  to  prevent  misunder- 
standing. No.  38  was  properly  refused  as 
containing  the  propositions  which  the  modi- 
fications Just  referred  to  were  designed  to 
exclude.  It  declared  that  the  question  of 
percolating  waters  or  running  streams  Is  not 
affected  by  the  fact  that  the  subsurface  flow 
has  a  definite  direction  corresponding  with 
that  of  the  surface  flow,  etc.  These  facts  do 
very  materially  affect  the  question  in  this 
case,  and  would  deserve  serious  considera- 
tion in  any  case.  Instruction  No.  33,  request- 
ed by  defendants,  contains  a  sound  proposi- 
tion, viz.  that  no  act  of  the  legislature  of 
California  can  diminish  or  change  the  rights 
of  the  defendants  in  these  lands  derived  from 
their  predecessors,  the  Mexican  and  Spanish 
grantees.  But  this  was  a  question  with 
which  the  Jury  had  nothing  to  do.  The  court 
had  determined  the  rights  of  plaintiff  as  suc- 
cessor to  the  pueblo,  and  had  Instructed  the 
Jury  what  those  rights  were.  Whether  its  In- 
structions on  this  point  were  correct  is  a 
matter  to  be  considered  when  'we  come  to 
those  Instructions;  but,  whether  correct  or  In- 
correct, they  necessarily  controlled  the  verdict 
of  the  Jury,  to  the  exclusion  of  all  questions 
as  to  the  effect  of  the  acts  of  the  legislature. 

7.  We  come  now  to  another  series  of  in- 
structions given  and  refused,  relating  to  the 
rights  of  the  plaintiff  as  successor  to  the  pueb- 
lo. It  must  be  borne  in  mind  that  this  was 
one  of  the  Issues  in  the  case  which  by  agree- 
ment of  the  parties  was  tried  by  the  court. 
The  instructions  given  to  the  Jury  on  this 
point  are  therefore  to  be  regard^  as  em- 
bodying the  findings  and  conclusions  of  the 
court  upon  that  particular  Issue,  and  treated 
accordingly;  the  only  question  being  whetb 
er  the  decision  of  the  court  as  to  the  extent 
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of  the  city's  rigbt  In  the  waters  of  the  river 
Is  sustained  by  the  evidence.  Instructions 
3  to  6,  above  quoted,  embody  the  views  of  the 
court  as  stated  to  the  Jury,  and  It  Is  claimed 
that  they  are  erroneous  in  several  particulars. 
It  Is  still  more  strongly  Insisted  that  the  court 
erred  In  refusing  Instructions  12,  13,  and  14 
requested  by  defendants,  which  read  as  fol- 
lows: 

"(12)  The  rights  of  the  ancient  pueblo  of 
Los  Angeles,  whatever  they  may  have  been, 
were  not  attempted  to  be  granted  by  the  leg- 
islature to  the  city  of  Los  Angeles,  except  to 
the  extent  of  four  square  miles,  and  could, 
not,  under  any  circumstances,  have  extended 
beyond  four  square  leagues. 

"(13)  The  use  to  which  t}ie  pueblo  was 
authorized  to  apply  the  water  was  such  pur- 
poses as  appertained  to  the  Spanish  pueblo, 
under  the  civilization  of  those  times;  and  It 
did  not  extend  to  the  cultivation  and  Irriga- 
tion of  parks,  or  the  creation  and  main- 
tenance of  artificial  lakes  therein,  or  supply- 
ing waters  for  an  outfall  sewer. 

"(14)  The  said  pueblo  of  Los  Angeles  had 
no  paramount  rights  to  the  use  of  the  waters 
for  any  purpose,  as  against  those  grantees  of 
the  Mexican  government  under  whom  the 
defendants  here  claim;  but  the  raising  of 
stock  and  tilling  the  land  granted  by  the 
Mexican  government  to  these  grantees  were 
as  much  parts  of  the  policy  of  the  Spanish 
and  Mexican  government  as  the  founding  of 
pueblos  and  promoting  the  progress  of  those 
towns.  And  rights  -  to  the  use  of  water  by 
the  grantees  of  these  rancbos  for  domestic 
uses  and  stock  and  agricultural  purposes  were 
protected  by  the  laws  and  policies  of  those 
governments,  as  well  as  the  Interests  of  in- 
habitants of  towns." 

In  discussing  this  branch  of  the  case  it  will 
not  be  necessary  to  take  up  seriatim  the  par- 
ticular exceptions  reserved  by  the  defendants 
to  the  giving  and  refusal  of  these  various  in- 
structions. It  will  be  sufficient  to  consider 
a  few  general  propositions  to  which  they  give 
rise. 

The  pueblo  of  Los  Angeles  embraced  4 
square  leagues  (something  more  than  17,<X)0 
acres)  of  land.  The  city  of  Los  Angeles,  as 
originally  Incorporated,  embraced  the  same 
area;  but  by  successive  amendments  to  its 
charter  its  area  has  been  about  doubled  by 
the  addition  of  lands  outside  of,  but  contig- 
uous to,  the  original  pueblo.  Within  the  city 
several  parks  have  been  laid  out,  in  which 
there  are  artificial  lakes  of  considerable  size, 
with  lawns  and  shrubberies  requiring  irriga- 
tion. An  outfall  sewer  has  been  constructed, 
through  which  the  sewage  of  the  whole  dty 
Is  carried  to  the  Pacific  Ocean,  requiring  a 
large  amount  of  water.  The  population  of 
the  city  exceeds  100,000.  and  it  is  rapidly  In- 
creasing. The  defendants  hold  their  lands  as 
successors  to  several  Spanish  and  Mexican 
grantees,  under  patents  from  the  United 
States  based  upon  the  original  grants.  They 
claim  that,  even  conceding  the  rights  of  the 


pueblo  and  the  city's  succession  to  those 
rights  (a  concession  which  they  make  only 
for  the  purposes  of  the  argument  on  this 
point),  they  are  still,  by  virtue  of  their  own- 
ership of  the  lands  In  question,  entitled  to  the 
exercise  of  full  riparian  rights,  except  so 
far,  and  so  far  only,  as  those  rights  are  im- 
paired by  the  paramount  rights  of  the  pueblo 
as  they  existed  before  the  change  of  flag, 
and  without  any  legislative  addition  thereto. 
This  claim,  we  think,  is  clearly  Just  The 
legislature  of  California  could  grant  nothing 
to  the  city  of  Iios  Angeles  which  belonged  to 
others;  and  the  rights  of  the  dty,  as  suc- 
cessor to  the  pueblo,  in  the  lands  of  riparian 
proprietors  holding  under  Mexican  and  Span- 
ish grants,  cannot  exceed  the  rights  of  the 
pueblo  itself.  This  being  so,  the  facts  above 
detailed  regarding  the  growth  and  extension 
of  the  city,  and  the  municipal  uses  to  which 
it  is  applying  the  water  drawn  from  the  riv- 
er, give  rise  to  the  questions  upon  which  the 
charge  of  the  court  and  the  Instructions  re- 
quested by  the  defendants  so  radically  dif- 
fer. By  Instruction  No.  4,  above  quoted,  I 
understand  the  court  to  have  charged  the  jury 
that  the  defendants  had  no  right,  as  owners 
of  these  lands,  to  take  any  water  from  the 
river  for  irrigation,  watering  stock,  or  even 
for  domestic  purposes.  If  by  so  doing  they 
would  deprive  the  inhabitants  of  the  present 
or  future  city  of  Los  Angeles  of  an  ample  sup- 
ply for  all  domestic  and  municipal  purposes. 
I  think  this  instruction  is  erroneous.  If  the 
paramoimt  right  of  the  city  Is  only  the  rigbt 
of  the  old  pueblo  to  which  It  succeeded,  I  can- 
not see  how  such  right  covers  the  require- 
ments of  that  large  portion  of  the  present 
city  outside  of  the  four  leagues  constituting 
the  pueblo.  The  Inhabitants  of  that  limited 
territory,  to  whatever  nnmber  they  may  In- 
crease, enjoy  the  full  pueblo  right,  but  be- 
yond that  territory  the  rigbt  does  not  extend. 
The  city,  of  course,  has  the  power  to  provide 
water  for  all  Its  Inhabitants  and  for  all  pub- 
lic purposes  throughout  Its  extended  limits; 
but  If,  in  order  to  supply  the  territory  out- 
side of  the  pueblo  boundaries,  it  finds  Itself 
compelled  to  encroach  upon  the  riparian  rights 
of  landowners  along  the  river.  It  ought  to  pay 
for  those  rights,  the  same  as  for  any  other 
private  property  taken  for  a  public  use.  This 
is  not  the  same  proposition  Involved  in  the 
case  of  Vernon  Irrigation  Ca  v.  City  of  Los 
Angeles,  106  CaL  237,  39  Pac.  762,  bnt  it  Is 
governed  by  the  same  principle,  and  that 
case  is  authority,  if  authority  were  required, 
for  my  conclusion  upon  this  point.  As  to  the 
public  purposes  for  which  the  city  may  use 
water  In  the  exercise  of  Its  paramount  right, 
the  question  is  not  of  such  easy  solution. 
The  view  of  the  defendants  is  set  forth  in 
the  instructions  requested  by  them,  numbered 
13  and  14,  supra.  No.  14  I  think  en-oneous. 
because  it  denies  to  the  pueblo  any  paramount 
right  for  any  purpose.  And -No.  13,  I  think, 
is  also  erroneous,  in  limiting  too  strictly  the 
purposes  for  which  the  city,  as  successor  to 
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the  pueblo,  haa  a  paramount  right  to  the  use 
of  the  water  of  the  river.  It  Is  certain  that 
Irrigation  of  the  pueblo  lands  was  one  of  the 
purposes  for  which  the  pueblo  could  take  the 
water,  and  the  fact  that  some  of  those  lands 
have  been  converted  Into  ornamental  parks 
does  not  impair  the  right  to  irrigate  them. 
An  outfall  sewer  Is  something  which  I  sup' 
pose  was  never  contemplated  In  the  founda- 
tion of  a  Spanish  or  Mexican  pueblo,  but  this 
was  because  the  modern  system  of  water  sup- 
ply for  domestic  purposes  and  modern  meth- 
ods of  house  drainage  were  then  unknown. 
These  Improvements  have  made  an  outfall 
sewer  necessary  for  the  health  and  conveni- 
ence of  the  inhabitants  of  Los  Angeles,  and 
since  the  water  was  granted  or  dedicated  as 
much  for  the  health  and  convenience  of  the 
pueblo  as  for  any  other  purpose,  and  since  it 
has  been  practically  settled  that  the  pueblo 
right  expands  with  the  increasing  needs  of 
the  inhabitants,  the  right  to  drain  the  city 
by  means  of  an  outfall  sewer,  and  to  keep  the 
sewer  In  a  state  of  efficiency  by  the  necessary 
flushing,  must  be  held  to  be  fairly  within  the 
pueblo  right  But  the  maintenance  of  arti- 
ficial lakes,  by  which  undoubtedly  a  large 
quantity  of  water  is  lost  through  absorption 
and  evaporatlbn,  never  wag  necessary  for  the 
support  or  health  or  convenience  of  the  in- 
habitants of  a  pueblo,  however  much  it  might 
have  contributed  to  their  pleasure,  and  I 
know  of  no  principle  upon  which  their  right 
to  use  the  waters  of  a  river  for  such  a  pur- 
pose could  have  been  deemed  paramount  to 
the  ordinary  rights  of  riparian  proprietors. 
It  was  not  only  the  policy  of  the  Spanish  and 
Mexican  authorities  to  foster  the  growth  of 
the  pueblos,  but  also  to  encourage  the  raising 
of  stock  and  other  rural  Industries  to  which 
the  use  of  water  for  domestic  purposes,  the 
watering  of  stock,  and  Irrigation  were  essen- 
tial; and  It  Is  not  to  be  believed  that  in  the 
primitive  condition  of  society  in  those  times, 
when  the  settlement  of  the  country  and  the 
support  of  Its  inhabitants  was  the  primary 
consideration,  the  most  favored  pueblo  would 
bare  been  allowed  to  consume  in  the  main- 
tenance of  ornamental  fountains  and  artl- 
flclal  lakes  water  necessary  to  the  sustenance 
of  an  rs<iential  branch  of  Industry. 

8.  But  the  appellants  go  still  further,  and 
colitend  that  when  the  land  In  controversy 
was  granted  to  their  predecessors  there  was 
no  pueblo  of  Los  Angeles,  and  consequently 
no  pueblo  right  to  wljlch  any  of  their  rights 
could  be  subordinated.  This  contention  is 
based  upon  certain  executive  orders  of  de- 
partmental officials  made  in  pursuance  of  a 
Mexican  law  of  1837,  by  which  the  pueblos 
containing  less  than  a  certain  minimum  of 
population  were  deprived  of  their  ayunta- 
mlentos.  Under  this  law  the  ayuntamiento 
of  Los  Angeles  was  abolished  or  suspended 
for  a  time.  But  we  do  not  understand  that 
the  pueblo  was  extinguished,  or  its  rights  to 
the  waters  of  the  river  at  all  impaired,  by 
the  abolition  of  the  ayuntamicuto.    The  only 


result  was  that  Its  affairs  were  administered 
by  a  prefect,  or  other  officer  appointed  by 
the  central  authority,  instead  of  by  a  local 
council.  This  question,  however,  ought  to  be 
considered  closed  by  the  previous  decisions 
of  this  court  in  the  Vernon  Irrigation-  Com- 
pany's Case  and  others.  All  of  the  laws  and 
public  documents  upon  which  its  solution 
depends  are  within  the  judicial  cognizance 
of  the  courts,  and  whether  they  were  actual- 
ly noticed,  or  not.  In  previous  decisions,  they 
must  t>e  deemed  to  have  been  considered  and 
allowed  their  due  weight  The  question  is 
one  of  law,  rather  than  of  fact,  and  its  de- 
cision in  one  case  Is  a  precedent  in  others. 

9.  Another  series  of  the  instmctions  given 
and  refused  deals  with  the  measure  of  com- 
pensation applicable  generally  in  condemna- 
tion suits.  Of  the  Instructions  above  quoted, 
those  numbered  2,  11,  22,  and  23  relate  to 
this  matter.  Exceptions  were  taken  to  these 
Instructions,  and  also  to  each  of  the  follow- 
ing: 

"(25)  In  determining  the  actual'  value  at 
the  date  of  the  summons,  you  are  not  to 
take,  as  the  measure  of  that  value,  what  an 
owner  could  realize  at  a  forced  sale,  but  the 
price  he  conld  obtain  after  reasonable  and 
ample  time,  such  as  would  ordinarily  be  tak- 
en by  an  owner  to  make  sale  of  like  prop- 
erty; and  In  making  that  estimate  you 
should  consider  the  use  for  which  the  prop- 
erty Is  suitable,  having  regard  to  the  exist- 
ing business  or  wants  of  the  community,  or 
such  as  might  have  been  reasonably  expect- 
ed in  the  Immediate  future.  You  will  also 
consider  the  fitness  of  this  land  for  agricul- 
ture, and  Its  value  for  that  purpose,  and  for 
fruit  or  stockralslng,  for  the  timber  growing 
on  It,  as  well  as  the  water  which  may  be  in 
the  soil,  not  a  part  of  the  river;  and  from 
these  and  all  other  uses  to  which  the  prop- 
erty may  be  put,  from  which  profit  may  be 
derived,  and  from  all  the  evidence  on  the 
subject,  yon  will  determine  Its  actual  market 
value  at  that  date. 

"(26)  The  market  value  of  the  land  Is  not 
necessarily  the  value  of  the  land  In  its  pres- 
ent or  prospective  use  to  the  owner,  nor  Is 
It  the  value  which  it  would  be  to  the  city  as 
a  location  for  head  works,  nor  the  sum 
which  the  city  must  be  compelled  to  give  for 
it  by  reason  of  the  necessity  it  may  be  under 
to  obtain  it,  nor  Is  it  the  sum  that  could  be 
derived  from  the  land  for  any  special  pur- 
pose for  which  It  may  be  suitable.  All  these 
things,  if  shown  by  the  evidence,  may  be  con- 
sidered as  bearing  on  the  question,  but  only 
so  far  as  It  may  appear  that  they  affect  the 
actual  market  value  at  the  date  of  the  sum- 
mons, and  the  thing  you  are  to  determine  Is 
such  actual  market  value  at  the  date  stated. 

"(27)  Although  you  may  believe  from  the 
evidence  that  by  reason  of  things  done,  dis- 
covered, or  ascertained  since  June  27,  1893, 
it  now  appears  that  the  land  was  then  more 
valuable  for  any  purpose  or  use  than  It  was 
tiion  known  to  be,  yet  you  caunot  consider 
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such  additional  value  unless  you  beliere  also 
that  these  things  -were  sufficiently  known  or 
obvious  in  June,  1S93,  to  affect  the  market 
value  at  that  time,  and  did  so  affect  it 

"(28)  If  the  jury  find  that  any  of  the  un- 
derground waters  of  the  lands  sought  to  be 
condemned  are  not  a  part  of  the  waters  of 
the  Los  Angeles  river,  they  can  consider  that 
fact  In  fixing  compensation  only  so  far  as  it 
teudeil,  If  at  all,  to  affect  the  actual  market 
value  of  the  land  at  the  date  of  issuing  the 
onmmous;  disregarding  any  acts  done  upon 
the  lands,  or  information  acquired  concern- 
ing said  waters,  since  said  date. 

"(ISt)  I'ou  are  entitled  to  consider  the  evi- 
dence regarding  the  quantity  of  subterra- 
iionn  waters  in  the  lands  in  question,  and  their 
value,  only  in  arriving  at  a  Just  determina- 
tion of  the  market  value  of  the  lands  sought 
to  be  condemned  on  the  27th  day  of  June, 
1803.  Wherefore*  if  you  believe  that  said  wa- 
ters did  not  give  said  lands  an  additional 
market  value  at  that  date,  or  that  if  an  ad- 
ditional market  value  were  given,  but  the 
same  did  not  equal  the  real  value  of  said 
waters,  then  you  must  place  on  said  lands 
a  valuation  equal  only  to  the  market  value 
which  they  then  had,  including  such  addi- 
tional market  value  which  said  waters  gave 
to  said  lands,  irrespective  of  the  true  value 
of  said  waters.  If,  for  Instance,  said  lands 
could  not  have  been  sold  in  the  market  on 
said  date  (the  owners  having  had  abundant 
time  to  find  a  purcliaser,  such  as  would  gen- 
erally be  taken  by  an  owner  trying  to  sell 
like  property)  for  more  than  a  certain  sum, 
then  you  must  not  find  the  value  of  said 
lands  to  be  greater  than  said  sum,  although 
in  fact  you  may  believe  that  the  waters  in 
Ha  id  lands  made  them  worth  more  than  that 
sum." 

One  of  the  objections  to  these  instructions 
which  the  appelbints  urge  In  the  argument 
here  is  directed  against  the  charge,  repeated 
In  several  places,  that  the  value  of  the  pn^ 
crty  at  the  date  of  the  summons  must  con- 
trol. The  hardships  of  this  rule,  when  ap- 
])lied  to  a  case  in  which  so  long  a  time  elapses 
between  the  Issuance  of  summons  and  the 
trial  of  the  cause  as  happened  in  this  in- 
stance, are  strongly  stated  by  counsel;  and 
their  argument  against  the  constitutionality 
of  this  feature  of  the  statute  would  not  be 
undeserving  of  consideration,  if  they  were  In 
a  position  to  urge  it.  But  the  fact  is,  this 
portion  of  the  charge  was  given  In  form  and 
in  substance  as  they  requested  it  In  the  in- 
structions proposed  by  themselves,  and  they 
cannot,  therefore,  claim  that  the  court  erred 
In  allowing  it. 

Another  objection  is  that  the  court  con- 
fuses "actual  value,"  which  is  the  true  meas- 
ure of  compensation  (Const,  art  1,  §  14,  and 
Code  Civ.  Proc.  {  1249),  with  "market  value" 
and  "actual  market  value"  In  such  a  way  that 
the  different  Instructions  are  either  self-con- 
tradictory or  unmeaning.  We  do  not  think 
the   Instructions   are   self-contradictory,    and  ( 


their  meaning  we  take  to  be  this:  "Actual 
value"  is  the  measure  of  compensation,  but 
"market  value"  Is  the  criterion  of  actual 
value,  and  the  definition  of  market  value  Is 
given  in  the  instructions  numbered  25,  26,  etc. 
If,  then,  these  instructions  lay  down  a  cor- 
rect rule  for  ascertaining  actual  value,  the 
charge  as  a  whole  is  not  erroneous.  In  moat 
respects  the  charge  Is  sustained  by  previous 
decisions  of  this  court  Town  Co.  v.  Neale, 
78  Oal.  63,  20  Pac.  372;  Waterworks  v. 
Prlnkhouse,  92  Cal.  528,  28  Pac.  681.  But 
there  is  one  objectiou  strongly  urged  in  this 
case  which  was  not  involved,  and  could  not 
have  been  considered,  In  any  case  formerly 
decided  here.  In  several  of  these  instructions 
the  Jury  are  told,  In  effect,  that  In  estimating 
the  value  of  these  lands  they  must  not  take 
Into  consideration  any  fact  discovered  since 
the  summons  was  Issued.  In  other  words,  to 
use  the  illustration  put  by  appellants,  if  a 
gold  mine  wortli  millions  of  dollars  had  been 
discovered  in  this  land  the  day  after  the  Issu- 
ance of  summons,  the  city  could  take  the 
land  by  paying  Its  value  for  agricultural  pur- 
poses. This  conclusion.  It  Is  true,  follows  log- 
ically from  the  proposition  that  market  value 
at  the  date  of  the  summons  is  to  control,  ana 
that  is  the  idea  upon  which  the  Instructions 
are  based.  But  I  think  this  Is  a  mistaken 
idea.  The  thing  to  be  ascertained  Is  not 
market  value,  but  actual  value  (Code  Civ. 
Proc.  §  1249);  and  the  only  reason  why  mar- 
ket value  Is  taken  as  tlie  criterion  of  compen- 
sation in  ordinary  cases  Is  because  It  Is  in 
such  cases  the  true  measure  of  actual  value, 
—the  only  practical  test.  But,  in  a  cast- 
where  discoveries  made  after  the  Issuance  of 
summons  demonstrate  that  the  actual  intrin- 
sic value  of  the  land  at  that  date  was  greater 
than  its  market  value,— In  other  words,  when 
It  appears  that  market  value  Is  no  criterion 
of  actual  value,— those  discoveries  should  be 
taken  Into  consideration.  As  such  discover- 
ies were  claimed  in  this  case,  I  think  the 
court  eri-ed  in  giving  and  refusing  the  in- 
structions referred  to.  , 

10.  The  giving  of  Instruction  9  Is  complain- 
ed of  upon  the  ground  that  there  was  no  evi- 
dence upon  which  to  base  It  Unless  we  have 
greatly  misunderstood  the  defendants'  posi- 
tion, the  instruction  meets  one  of  their  claims 
to  percolating  waters;  but  If  they  do  not 
claim  the  right  to  undermine  the  surface 
stream  and  draw  off  Its  waters,  the  instruc- 
tion did  them  no  harm.  It  slated  the  law  cor- 
rectly. And  so,  also,  does  Instruction  23  lay 
down  a  con-ect  rule,  clearly  applicable  to  the 
case.  The  point  for  the  Jury  to  determine 
was  the  value  given  to  these  lands  by  per- 
colating waters  not  a  part  of  the  stream,— 
waters  which  the  owners  of  the  land  had  a 
right  to  convey  to  a  distance  for  sale.  In  con- 
sidering the  value  of  such  waters,  It  was 
certainly  material  to  consider  at  the  same 
time  whether  the  defendants  might  not  at 
any  moment  be  wholly  deprived  of  them  by 
the  exercise  on  the  part  of  others  of  the  same 
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right  In  their  lands  claimed  by  defendants 
with  respect  to  their  own.  Instruction  No.  20 
requested  by  defendants,  and  refused  by  the 
court,  has  so  remote  an  application  to  the 
questions  to  be  decided  by  the  jury  that  Its 
refusal  cannot  be  deemed  an  error.  Instruc- 
tion No.  33  requested  by  defendants  was  prop- 
erly refused,  because  it  related  in  great  part 
to  the  Issues  to  be  determined  by  the  court. 
Instructions  34,  35,  and  36  requested  by  the 
defendants  were  given  in  a  modified  form, 
and  the  modifications  were  proper. 

11.  A  great  many  exceptions  were  taken  to 
rulings  of  the  court  on  objections  to  testi- 
mony and  documentary  evidence.  Some  of 
the  questions  raised  by  these  exertions  have 
been  practically  decided  In  discussing  other 
points.  As  to  the  rest,  it  Is  sufficient  to  say 
that,  although  some  evidence  was  admitted 
that  does  not  appear  to  have  been  clearly 
relevant,  it  could  not  have  been  prejudicial. 
The  evidence  actually  admitted  without  ob- 
jection to<A  a  wide  range,  and  the  most  of  the 
objections  were  to  questions  aslced  of  expert 
witnesses  on  cross-examination.  In  respect 
to  such  questions  the  court  is  necessarily  in- 
vested with  a  large  discretion.  In  this  case 
some  objections  were  sustained  that  might 
have  been  overruled  without  error,  and  some 
were  overruled  that  might  have,  been  sus- 
tained; but  we  cannot  see  that  the  court 
abused  its  discretion  in  any  instance,  or  that 
it  would  have  made  an  appreciable  difference 
in  the  result  if  the  ruling  had  been  the  re- 
verse of  what  it  was. 

12.  It  is  contended  that  the  evidence  is  in- 
sufficient to  justify  the  verdict  of  the  jury  or 
the  findings  of  the  court.  Since  the  conclu- 
sions above  stated  Involve  a  retrial  of  the 
issue  submitted  to  the  jury,  I  deem  it  unnec- 
essary to  notice  the  first  branch  of  this  prc^jo- 
slti<m,  and  my  remarks  will  be  confined  to 
the  second.  Does  the  evidence  sustain  the 
findings  upon  the  Issues  tried  by  the  court? 
I  think  that  there  Is  substantial  evidence  to 
sustain  every  finding  that  Is  material.  The 
taking  of  the  315  acres  may  not  have  been 
shown  to  be  absolutely  and  certainly  essen- 
tial for  the  supply  of  the  present  needs  of 
the  city;  but  in  view  of  the  rapid  Increase 
of  its  population  and  its  probable  Increase  In 
the  future.  In  view  of  the  possible  necessity 
of  enlarging  the  number  and  of  changing  the 
location  of  the  filtration  galleries  In  order  to 
insure  an  ample  supply  of  water  at  all  times 
and  for  every  emergency,  the  court  was  justi- 
fied in  finding  that  it  was  a  wise  and  prudent 
measure  to  secure  the  entire  tract.  And  there 
was  evidence  to  sustain  the  finding  that,  un- 
less the  city  had  the  exclusive  control  of  the 
surface,  there  was  at  least  a  possible  danger 
that  the  water  supply  might  be  polluted  by 
stock  herded  or  pastured  there.  This,  how- 
ever, is  not  very  material,  because  it  bears 
only  upon  the  question  of  taking  a  fee-simple 
estate,  and  the  right  to  take  such  estate  rests 
securely  upon  the  fact  that  the  land  Is  taken 
for  a  reservoir.    The  third  finding,  which  re- 


lates to  the  paramount  right  of  the  city  as 
successor  to  the  pueblo,  is  sustained  by  the 
evidence,  except  in  so  far  as  it  carries  the 
meaning  of  those  portions  of  the  instructions 
above  considered  which  are  pronounced  er- 
roneous. The  evidence  does  not  show  any 
formal  adoption  by  the  city,  prior  to  the  com- 
mencement of  the  action,  of  the  detailed  plan 
of  these  head  works  alleged  In  the  complaint, 
but  it  does  show  a  previous  adoption  of  engi- 
neer's report,  recommending,  in  general  out- 
line, and  in  all  essentials,  the  plan  here  set 
forth  in  detail.  It  shows,  also,  by  a  series 
of  resolutions  and  orders  of  the  co.uncll,  a 
fixed  purpose  on  the  part  of  the  city  to  own 
and  control  Its  own  system  of  water  supply, 
and  a  resolution  of  the  council  directing  the 
city  attorney  to  commence  this  proceeding  as 
soon  as  the  ordinance  of  June  8,  1893,  should 
be  signed  by  the  mayor.  This  probably  ac- 
counts for  the  rather  precipitate  action  of 
the  city  attorney  in  filing  the  complaint  the 
same  day  that  the  ordinance  was  passed,  and 
before  its  publication.  This,  however,  would 
have  been  but  an  irregularity  in  the  absence 
of  the  resolution.  The  object  of  publishing 
laws  and  ordinances  before  they  take  eflfeot 
Is  to  warn  those  who  are  to  be  bound  by  their 
provisions.  In  a  case  like  this,  where  an 
ordinance  has  been  duly  passed  and  an.  order 
for  its  publication  has  been  duly  made,  the 
act  of  an  officer  obeying  its  directions,  in  an- 
ticipation of  Its  publication,  is  at  least  ratified 
and  made  good  when  the  publication  Is  com- 
plete. Moreover,  in  this  particular  class  of 
cases  the  action  is  not  commenced  until  the 
summons  is  Issued.  Code  Civ.  Proc.  §  1243; 
Railway  Co.  f.  Porter,  74  C&l.  261,  15  Pao. 
774.  It  appears,  also,  that  since  the  com- 
mencement of  the  action  it  has  been  followed 
by  other  orders  and  resolutions  of  the  coun- 
cil providing  means  for  carrying  out  the  pro- 
posed plan,  and  complying  with  the  terms  of 
the  Judgment  sought  In  view  of  all  these 
facts,  the  objection  that  the  action  was  com- 
menced without  authority,  in  pursuance  of 
a  plan  not  formally  adopted,  seems  too  purely 
technical  to  be  regarded.  Other  specifications 
under  this  head  relate  to  findings  of  facts 
merely  probative.  Included  in  the  Issue  sub- 
mitted to  the  jury,  and  need  not  be  further 
considered. 

13.  At  the  beginning  of  the  trial  of  this  ac- 
tion the  parties  made  an  arrangement  with 
the  official  reporter,  out  of  court,  in  pursu- 
ance of  which  be  furnished  each  of  them  a 
dally  transcript  of  his  notes  at  an  agrreed  rate 
of  compensation.  The  cost  of  defendants' 
copy  was  $767.45,  and  this  sum  they  Included 
in  their  bill  of  costs.  On  motion  to  retax,  the 
Item  was  stricken  out  by  the  court.  This  Is 
assigned  as  error,  and  section  274  of  the  Code 
of  Civil  Procedure,  as  amended  In  1885,  is 
cited  In  support  of  the  assignment.  But  this 
amendment  has  been  held  unconstitutional 
(Smith  V.  Strother,  68  Cal.  194,  8  Pac.  852), 
and  the  case  Is  governed  by  section  274,  as 
amended  in  1880,  and  construed  in  Barkly 
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r.  Copeland,  86  Cal.  493,  25  Pac.  Z.    The  court 
did  not  err  in  this  ruling. 

For  the  reasons  stated  in  the  foregoing 
opinion,  I  think  the  Judgment  and  order  of 
the  superior  court  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial  as  to  the 
single  issue  of  compensation  and  damages, — 
the  issue,  that  Is  to  say,  which  was  submit- 
ted to  the  jury  on  the  former  trial. 

TEMPLE,  J.  I  concur  in  the  views  ex- 
pressed by  the  Chief  Justice,  except  as  to  that 
part  of  the  opinion  In  which  certain  rulings 
made  by  the  trial  court  are  declared  errone- 
ous. 

1.  The  first  has  regard  to  the  time  when 
the  property  Is  to  be  valued.  The  statute  de- 
dares  that  the  right  to  the  property  shall  be 
deemed  to  accrue  at  the  date  of  the  sum- 
mons, "and  its  actual  value  at  that  date  shall 
be  the  measure  of  compensation."  The  Chief 
Justice  concedes  tliat  ordinarily  marliet  value 
is  the  true  measure  and  the  only  practical 
test  of  the  actual  value;  still,  "in  a  case 
where  discoveries  made  after  the  issuance  of 
summons  demonstrate  that  the  actual  intrin- 
sic value  of  the  land  at  that  date  was  greater 
than  Its  marliet  value,— in  other  words,  when 
it  appears  that  market  value  is  no  criterion 
of  actual  value,— those  discoveries  should  be 
taken  Into  consideration."  Such  discoveries 
are  claimed  in  this  case.  Code  Civ.  Proc.  } 
1249.  It  is  said,  if  a  gold  mine  worth  mil- 
lions of  dollars  had  been  discovered  In  this 
land  the  day  after  summons  was  issued,  the 
city  could  take  the  land  by  paying  its  value 
for  agricultural  purposes.  The  supposition  Is 
an  impossible  one.  A  gold  mine  of  the  luiown 
actual  value  of  millions  could  not  be  so  discov- 
ered. The  phrase  "actual  value"  Is  here  used 
in  opposition  to  the  phrase  "market  value." 
It  is  diOicult  to  give  any  meaning  to  it  when 
BO  used,  but  in  regard  to  a  gold  mine  it  must 
have  reference  to  the  amount  which  could  be 
taken  out  of  it  over  and  above  the  cost  of 
extraction.  This  could  not  be  known  until  the 
mine  was  worked  out,  and  therefore  when- 
ever it  was  valued  necessarily  the  value 
could  not  be  the  actual  intrinsic  value,  as  de- 
fined, but  would  necessarily  be  its  market 
value.  So  the  proposed  value  only  changes 
the  statutory  date  at  which  the  right  of  the 
city  is  deemed  to  accrue,  and  when  the  value 
is  to  be  estimated.  It  is  contended  that  the 
right  must  be  deemed  to  have  accrued  and 
the  valuation  be  made  after  other  elements 
of  value  have  been  discovered.  The  phrase 
"actual  value"  Is  sometimes  used  in  contra- 
distinction to  "market  value,"  to  indicate  that 
property  is  valued  too  high  to  make  it  a  good 
investment.  If  the  market  value  of  the  land 
was  $100  per  acre,  it  would  not  be  permissi- 
ble to  show  that  the  real  or  actual  value  was 
less,  and  that  the  market  value  was  Inflated. 
The  owner  could  get  the  market  value,  and 
less  would  not  make  him  whole.  The  gov- 
ernment can  take  private  property  for  its 
uses  at  any  time,  conditioned  only  that  the 


public  shall  compensate  the  owner,— that  It 
shall  pay  what  it  is  worth  when  taken. 
This  value  must  be  the  mariiet  or  exchange 
value,  for  there  can  be  no  other.  Value, 
which  determines  the  price  at  which  the  own- 
er must  sell,  must  be  the  exchange  or  mar- 
ket value,  and  "actual  value"  means  "actual 
market  value." 

2.  It  is  said  the  paramount  right  of  the  city 
to  the  water  of  the  river  does  not  extend  to 
water  required  for  residents  in  that  part  of 
the  city  w^hich  Is  not  within  the  boundaries 
of  the  pueblo,  and  that  the  court  erred  in 
charging  the  jury,  in  substance,  that  all  ri- 
parian rights  were  subordinate  to  the  right  of 
the  inhabitants  of  the  present  and  future  city 
to  the' use  of  water  for  all  domestic  and  mu- 
nicipal purposes.  It  is  argued  that  the  dty 
has  succeeded  to  the  rights  of  the  old  pueblo, 
and  its  rights  cannot  exceed  the  rights  of  the 
pueblo  itself.  -  If  so,  I  do  not  see  how  the  city 
can  take  water,  even  for  that  portion  of  the 
city  which  is  within  the  ancient  boundaries, 
for  uses  wlilch  were  not  only  unknown  to  the 
inhabitants  of  the  pueblo,  but  which,  owing 
to  the  plan  of  the  settlement,  could  not  have 
been  thought  of  as  possible  uses.  Relatively 
only  a  small  portion  of  the  territory  was  de- 
voted to  building  lots.  Provision  was  made 
for  agricultural  and  pastoral  pursuits,  and 
large  portions  of  the  territory  wore  laid  out 
in  montes  (wood  lots)  dehesas  (commons  for 
cattle),  ejidos  (places  for  threshing  grain,  and 
recreation),  and  many  other  tracts  were  kept 
for  the  community.  But  this  was  a  plan  for 
a  primitive  village,  to  aid  and  encourage  the 
settlement  of  the  country.  The  sites  for  pue- 
blos were  carefully  chosen  in  pursuance  of 
the  royal  regulations  of  Spain,  whose  policy 
was  that  the  government  should  determine 
where  towns  and  cities  should  be  built.  Un- 
questionably It  was  contemplated  and  hoped 
that  at  least  some  of  them  would  so  prosper 
as  to  outgrow  the  simple  form  of  the  rural 
village.  It  Is  in  the  nature  of  things  that 
this  might  happen,  and  when  it  did,  and  the 
communal  lands  were  required  for  house  lots, 
we  must  presume  that  under  Mexican  or 
Spanish  rule  they  could  be  so  converted,  and 
that,  when  the  population  increased  so  as  to 
o'verflow  the  limits  of  the  pueblo,  such  exten- 
sion could  be  legally  accomplished.  Had  this 
happened  under  Mexican  rule,  can  It  be  doubt- 
ed that  the  right  vested  in  the  pueblo  would 
have  been  construed  to  be  for  the  benefit  of 
the  population,  however  great  the  Increase 
would  be?  I  cannot  see  why  the  interpreta- 
tion of  the  original  grant  should  be  more  nar- 
row than  of  a  title  acquired  by  condemnation. 
If  the  city  should  now  in  this  proceeding  pur- 
chase the  riparian  rights  for  the  use  of  the 
city,  must  It  do  so  again  whenever  its  pres- 
ent limits  may  t>e  enlarged  ? 

Suppose  in  1850  the  little  city  then  existing 
bad  condemned  for  its  use  all  riparian  rights, 
and  had  no  other  right  to  the  water.  The 
extent  of  a  taking  by  condemnation  is  always 
limited  to  the  necessity  which  justifies  It. 
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That  which  to  not  nsed  stlU  belongs  to  the 
owner.  The  title  to  water  woold  not  be  ac- 
quired, but  only  the  use;  and  aa  against  the 
riparian  owners.  In  such  a  case,  the  dty  could 
not  have  taken  water  not  needed  by  the  city 
and  its  inhabitants.  In  I80O  the  city  con- 
tained only  a  small  population,  and  Its  cor- 
porate limits  were  less  even  than  the  pueblo 
limit  In  the  supposed  case,  could  the  land- 
owners now  contend  that  the  larger  city  could 
not,  under  the  right  acquired  In  the  condem- 
nation proceedings,  supply  the  Inhabltantl 
of  the  additional  territory?  As  to  such  a 
claim  I  thinli  there  would  be  but  one  opin- 
ion, and  that  would  be  that  in  the  condem- 
nation proceedings  all  possibilities  as  to  the 
future  growth  and  requirements  of  the  city 
were  taken  into  consideration. 

3.  I  hare  never  been  able  to  see  anything 
in  the  objections  to  the  outfall  sewer.  It 
seems  to  me,  if  the  city  cannot  maintain  this, 
It  cannot  be  a  city  at  all,  and  retain  the  wa- 
ter rights  of  the  pueblo. 

4.  The  last  matter  of  difference  relates  to 
water  used  in  the  ponds  and  artificial  lakes. 
The  real  objection  to  this  seems  to  be  that 
it  looks  like  extravagance  or  waste.  We  feel 
that,  where  water  is  so  precions,  it  should  not 
be  nsed  for  mere  matters  of  taste  and  fancy, 
while  those  who  need  it  for  useful  purpcses 
go  without.  In  the  forum  of  morals  this  may 
be  80,  but  the  needs  of  a  city  are  understood 
to  include  such  uses,  as  well  as  for  the  supply 
of  absolute  necessities.  It  would  be  intolera- 
ble to  invest  in  outside  authority  a  right  to 
superintend  and  limit  such  uses.  While,  there- 
fore, I  am  not  prepared  to  say  that  the  dis- 
cretion of  the  municipal  authorities  could  not 
nnder  any  circumstances  be  interfered  with, 
I  do  not  see  how  we  can  do  so  here.  It  Is 
clearly  a  municipal  use  which  is  familiar  In 
municipal  history.  The  Judgment  and  order 
are  affirmed. 

We  concur:  McFARLAND,  J. ;  HENSHAW, 
J.:  GAKOUTTB,  J.;  HARRISON,  J. 


(6  Ariz.  340) 

LUHRS  T.  HANCOCK  et  al. 

(Sapreme  Court  of  Arizona.     Jane  2,  1899.) 

HOMESTE;ai>— HUSBAND    AND    WIFE;— CONVHT- 
ANCB  TO  WIFE— COMMON  LAW— FRAUD- 
ULENT CONVEYANCES. 

1.  Comp.  Laws,  par.  2141,  requiring  a  convey- 
ance of  a  homestead  to  be  signed  by  the  wife, 
does  not  apply  to  a  conveyance  from  the  hus- 
ttand  directly  to  the  wife. 

2.  Act  No.  68,  SesB.  Laws  1885,  adopting  the 
common  law  of  England  so  far  as  consistent 
with  the  laws  and  customs  of  the  territory,  did 
not  adopt  the  old  rule  that  a  wife  was  a  mere 
diattei  of  a  husband,  and  that  there  could  be  no 
contracts  between  them. 

3.  Under  Comp.  Laws.  par.  2140.  prohibiting 
the  forced  sale  of  a  homestead,  a  conveyance 
of  a  homestead  cannot  be  set  aside  as  in  fraud 
0/  creditors. 

Appeal  from  district  court,  Maricopa  coun- 
ty; before  Justice  Richard  EI  Sloan. 

Action  by  Geoige  H.  N.  Luhrs  against  Wil- 


liam A  Hancock  and  others.  There  was  a 
Judgment  for  defendants,  and  plaintiff  ap- 
peals:   Affirmed. 

Hamilton  &  Armstrong,  for  appellant.  (X 
F.  AInswortfa,  for  appelleea 

DAVIS,  J.  This  was  an  action  by  the  ap- 
pellant to  recover  the  possession  of  five  cer- 
tain lots  in  the  city  of  Fhoents,  and  for  the 
value  of  the  rents  and  proflts  thereof.  The 
complaint  is  in  the  usual  form  in  ejectment 
cases.  The  defendants  William  A.  Hancock 
and  Lilly  B.  Hancock,  husband  and  wife,  an- 
swered, pleading  "Not  guilty,"  and  setting  up 
the  statute  of  limitations  In  bar  of  plaintifTs 
right  to  recovery.  Similar  defenses  were  in- 
terposed by  the  defendant  Thomas  W.  Pem- 
berton,  who,  by  way  of  cross  complaint,  also 
pleaded  his  ownership  and  possession  of  said 
premises,  and  asked  for  affirmative  relief  as 
against  the  adverse  claims  of  the  plaintiff. 
Upon  the  trial  in  the  court  below,  the  plain- 
tiff was  adjudged  to  have  no  right,  title,  or 
interest  in  said  property,  and  the  defendant 
Pemberton  was  adjudged  to  be  the  owner 
and  entitled  to  the  possession  thereof.  From 
this  Judgment  of  the  district  court  the  plain- 
tiff prosecutes  an  appeaL 

The  record  shows  the  material  facts  In  the 
case  to  be  substantially  as  follows:  On  Feb- 
ruary 27,  1886,  the  legal  title  to  the  premises 
in  controversy  was  vested  in  William  A.  Han- 
cock, the  common  source  from  which  both 
the  plaintiff  and  the  defendant  Pemberton 
deraign  title.  The  said  premises  were  in- 
closed as  one  tract,  with  a  dwelling  house 
situated  upon  lots  14  and  15,  and  had  been 
occupied  by  the  defendants  William  A.  Han- 
cock and  Lilly  B.  Hancock  as  a  homestead 
ever  since  1873.  On  the  said  27th  day  of 
February,  1886,  and  while  the  said  premises 
were  so  occupied  and  claimed  as  a  homestsad, 
the  said  William  A.  Hancock,  for  the  consid- 
eration of  love  and  affection,  deeded  the  same 
by  a  direct  conveyance  to  his  said  wife.  Lilly 
B.  Hancock.  The  value  of  the  said  property 
so  conveyed  did  not  at  that  time  exceed  the 
sum  of  $4,000.  On  March  5,  1892,  certain 
creditors  (Herrick  &  Luhrs)  obtained  a  Judg- 
ment in  the  district  court  of  Maricopa  county 
against  the  said  William  A.  Hancock  for  the 
sum  of  $2,524.02,  upon  an  indebtedness  con- 
tracted by  him  November  1,  1883.  An  execu- 
tion was  Issued  upon  said  Judgment  April  5, 
1802,  and  the  same  was  levied  upon  the  prem- 
ises here  in  controversy,  as  the  property  of 
William  A.  Hancock.  No  proceeding  was  had 
to  set  aside  the  anterior  conveyance  to  his 
wife,  but  the  said  real  estate  was  formally 
sold  under  said  execution  to  the  plaintiff, 
George  H.  N.  Luhrs.  to  whom  a  sheriff's  deed 
was  made  on  Febniary  4,  1803,  conveying  the 
title  which  is  the  basis  of  his  ejectment  suit 
On  March  21,  18.02,  the  said  IJlly  B.  Hancock 
and  William  A.  Hancock  had  borrowed  from 
one  Robert  Allstatter  the  sum  of  $2,600,  and 
on  the  same  day,  to  secure  the  payment  there- 
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of,  had  executed  to  the  said  AUstatter  a  mort- 
gage upon  all  of  the  aforesaid  premises..  This 
mortgage,  presumably  executed  in  good  faith, 
was  subsequently  foreclosed,  and  the  defend- 
ant Thomas  W.  Pemberton  became  the  pur- 
chaser at  the  foreclosure  sale.  He  received 
the  sheriff's  deed  for  the  said  premises  on 
February  14,  1895,  took  possession  thereof 
from  the  Haneocljs,  and  has  since  paid  the 
taxes  and  made  valuable  improvements  upon 
the  property.  The  plaintief,  Luhrs,  was  nev- 
er in  the  possession  of  the  premises. 

Several  propositions  of  error  are  assigned, 
but,  as  we  view  it,  the  case  turns  wholly  up- 
on the  question  of  the  validity  and  effect  of 
the  deed  of  William  A.  Hancocli  to  Ully  B. 
Hancocli,  executed  February  27,  1886.  If  by 
that  conveyance  there  was  effected  a  transfer 
of  the  legal  title  to  this  real  estate,  then  the 
appellant,  claiming  solely  under  an  execution 
sale  upon  a  Judgment  against  William  A. 
Hancock,  must  fail.  Hence  it  Is  essential  to 
a  reversal  that  the  appellant  establish  the  In- 
validity of  this  conveyance.  He  attempts  to 
do  so,  and  upon  three  different  grounds. 

It  Is  first  Insisted  that  the  deed  from  Han- 
cock to  his  wife  was  ineffectual  to  pass  title 
to  the  homestead,  because  It  was  not  signed 
and  acknowledged  by  the  wife,  and  therefore 
not  In  compliance  with  the  statute  in  force  at 
the  time  (paragraph  2141,  Comp.  Laws), 
which  prescribed  that  "no  mortgage,  sale  or 
alienation  of  any  kind  whatever  of  such  land 
[homestead]  by  th^  owner  thereof,  if  a  mar- 
ried man,  shall  be  valid  without  the  signature 
of  the  wife  to  the  same,  acknowledged  by  her 
separately  and  apart  from  her  husband." 
The  policy  of  statutes  which  restrain  the 
alienation  of  the  homestead  without  the  wife 
Joining  in  the  deed  is  to  protect  the  wife,  and 
to  enable  her  to  protect  the  family.  In  the 
possession  and  enjoyment  of  a  homestead, 
after  one  has  been  acquired  by  the  husband. 
They  are  not  Intended  to  interpose  obstacles 
in  the  way  of  a  conveyance  of  the  homestead 
to  the  wife,  or  to  the  wife  and  children,  with 
the  consent  and  approval  of  the  wife,  what- 
ever may  be  the  form  of  such  conveyance. 
Thomp.  Homest.  &  Ex.  §  473.  Under  stat- 
utes similar  to  this  of  ^rlzona,  it  has  been 
held  that  a  conveyance  of  the  homestead  to 
the  wife  by  the  husband  is  not  within  the 
meaning  of  the  statute,  and  is  valid,  although 
the  wife  does  not  Join.  Lynch  v.  Doran 
(Mich.)  54  N.  W.  882;  Harsh  v.  GrifBn  (Iowa; 
.'.4  X.  W.  441;  Burkett  v.  Burkett  (CW.)  20 
Pae.  715;  Furrow  v.  Athey  (Keb.)  33  X.  W. 
208;  Albright  v.  Albright  (Wis.)  36  X.  W. 
254.  We  adopt  this  construction  as  the  true 
meaning  and  spirit  of  the  law,  in  preference 
to  the  more  rigid  and  literal  interpretation 
adhered  to  in  the  Illinois  cases  cited  by  coun- 
sel for  the  appellant  It  would  be  a  foolish 
and  senseless  act  for  the  wife  to  Join  In  a 
conveyance  to  herself,  and  we  cannot  think 
the  statute  contemplates  any  such  absurd  re- 
quirement. The  deed  to  Mrs.  Hancock  from 
her  husband  was  clearly  not  in  derogation  of 


her  homestead  rights,  nor  could  It  Impair  or 
affect  the  homestead,  since  the  Joint  act  of 
both  would  still  be  required  for  Its  alienation 
or  Incumbrance  to  a  third  person.  Paragraph 
1972,  Oomp.  Laws. 

Again,  it  is  urged  that  by  Act  No.  68,  Sess. 
Laws  1885,  the  common  law  was  In  force  in 
this  territory  when  the  conveyance  was  made, 
and  that  at  common  law  a  deed  between  hus- 
band and  wife  was  void.  The  enactment  re- 
lied upon  to  support  this  proposition  is  as 
follows:  "The  common  law  of  England  so 
far  as  it  Is  consistent  with  and  adapted  to 
the  natural  and  physical  condition  of  this 
territory  and  the  necessities  of  the  people 
thereof,  and  not  repugnant  to,  or  inconsistent 
with,  the  constitution  of  the  United  States, 
or  bill  of  rights,  or  laws  of  this  territory,  or 
established  custops  of  the  people  of  this 
territory,  is  hereby  adopted  and  shall  be  the 
rule  of  decision  in  all  the  courts  of  the  terri- 
tory." It  Is  here  plainly  apparent  that  the 
legislative  will  was  not  to  adopt  the  common 
law  as  it  prevailed  when  the  wife  was  the 
mere  chattel  of  the  husband.  The  old  com- 
mon-law rule,  based  upon  the  unity  of  the 
husband  and  wife,  which  restricted  transac- 
tions between  them,  has  been  practically  ab- 
rogated In  this  country  by  statutes  conferring 
enlarged  and  separate  rights  upon  married 
women,  and  Is  inconsistent  with  the  legisla- 
tion of  this  territory  upon  the  subject  as  it 
existed  when  this  conveyance  was  made. 
Paragraph  1960  et  seq.,  Comp.  Laws.  In  the 
case  of  Jones  v.  Clifton,  101  U.  S.  225,  .Mr. 
Justice  Field,  delivering  the  opinion  of  the 
court,  said;  "The  technical  reasons  of  the 
common  law,  arising  from  the  unity  of  hus- 
band and  wife,  which  would  prevent  a  direct 
conveyance  of  the  property  from  him  to  her 
for  a  valuable  consideration,  as  upon  a  con- 
tract or  ptvchase,  liave  long  since  ceased  to 
c^erate  in  the  case  of  a  voluntary  transfer 
of  property  as  a  settlement  upon  her.  The 
intervention  of  trustees.  In  order  that  the  prop- 
erty conveyed  may  be  held  as  her  separate 
estate  beyond  the  control  or  interference  of 
her  husband,  though  formerly  held  to  be  In- 
dispensable, is  no  longer  required."  The  fact 
that  the  aeed  in  this  case  was  made  by  Han- 
cock directly  to  his  wife  is  not  sufficient  in 
our  Judgment,  to  warrant  ns  In  holding  the 
instrument  to  be  Invalid. 

But  it  is  finally  asserted  that  the  convey- 
ance was  in  fraud  of  the  rights  of  appellant 
as  a  creditor  of  William  A.  Hancock,  and 
therefore  void  for  this  reason.  The  property 
was  at  the  time  the  homestead  of  the  Han-' 
cocks.  Such  was  the  finding  of  the  trial  court, 
based  upon  ample  evidence.  The  character 
of  the  homestead  exemption,  as  deiined  by 
the  statute  then  in  force,  was  as  follows: 
"The  homestead,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling  house  there- 
on and  Its  appurtenances  and  the  water  rights 
and  privileges  pertaining  thereto,  sufficient  to 
Irrigate  the  land,  not  exceeding  in  value  the 
sum  of  five  thousand  dollars,  to  be  selected 
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by  the  owna  thereof,  shall  not  be  subject 
to  forced  sale  or  execution,  or  any  other  final 
process  from  a  court,  for  any  debt  or  liability 
contracted  or  Incurred  after  thirty  days  from 
the  passage  of  this  act,  or  if  contracted  or 
incurred  at  any  time  in  any  other  place  than 
in  this  territory."  Paragraph  2140,  Comp. 
Laws.  As  will  be  seen,  this  law  effectually 
excluded  the  homestead  from  all  remedies  of 
creditors  in  all  courts.  No  execution  or  other 
writ  could  be  made  a  lien  against  it,  nor  could 
the  creditor  have  a  claim  upon  it  in  any  form. 
Under  such  circumstances,  could  the  home- 
stead be  the  subject  of  a  fraudulent  convey- 
ance? The  wh«le  doctrine  of  annulling  fraud- 
ulent conveyances  rests  upon  the  ground  that 
the  creditor  has  a  right  to  resort  to  the  prop- 
erty, and  where  he  has  no  such  right  it  Is 
Impossible  that  a  conveyance  can  l>e  deemed 
fraudulent  Stuely  a  creditor  cannot,  in  legal 
contemplation,  be  defrauded  through  a  con- 
veyance made  by  his  debtor  of  property  which 
the  creditor  has  no  right  by  hiw  to  appro- 
priate, or  evai  touch,  by  any  civil  process. 
Bump,  In  his  woric  on  Fraudulent  Convey- 
ances, says:  "Property  which  Is  exempt  by 
a  positive  statute  from  liability  for  the  own- 
er's debts  is  not  susceptible  of  a  fraudulent 
alienation.  The  creditors  cannot  be  said  to 
be  creditors  as  to  that  particular  property,  so 
as  to  make  a  transfer  of  it  a  matter  of  con- 
cern to  tbem."  The  same  principle  is  stated 
by  Mr.  Justice  Paine  in  Pike  v.  Miles,  23 
Wis.  164,  when,  in  considering  the  effect  of 
a  conveyance  by  the  husband  to  his  wife  of 
the  homestead,  he  says  that  such  a  "convey- 
ance cannot  be  held  fraudulent  as  to  creditors, 
for  the  reason  that,  being  exempt,  it  was  no 
more  beyond  their  reach  after  the  convey- 
ance than  before."  In  Wilson  v.  Taylor 
(Kan.  Sup.)  31  Pac.  697,  it  was  declared  that 
"a  conveyance  of  a  homestead  or  other  e3> 
empt  prop6rty,  even  though  made  with  in- 
tent to  defraud  creditors,  vests  the  title  there- 
of In  the  grantee,  and  does  not  become 
subject  to  the  lien  of  a  Judgment  previously 
obtained  by  a  creditor  of  the  grantor."  In 
fact,  the  principle  that  a  homestead  cannot  be 
made,  the  subject  of  a  fraudulent  conveyance 
is  well  sustained  by  the  authorities.  Derby 
T.  Weyrich,  8  Neb.  174;  Carhart  v.  Harshaw, 
46  Wis.  340;  Blair  v.  Smith  (Ind.  Sup.)  15  N. 
B.  817;  Buckley  v.  Wheeler  (Mich.)  17  N. 
W.  216;  Railway  Co.  v.  Sm»8h  (Neb.)  36  N. 
W.  139;  Blxon  t.  George,  18  Kan.  253;-  Roser 
r.  Bank  (Kan.  Sup.)  42  Pac.  341;  ThomsOn 
T.  iCrane,  73  Fed.  827;  Cipperly  v.  Rhodes, 
53  IlL  346.  Moreover,  the  record  shows  that 
no  proceeding  was  ever  brought  to  set  aside, 
as  fraudulent,  the  conveyance  from  Hancock 
to  his  wife,  and  no  execution  was  levied  un- 
der the  Judgment  against  him  until  after  the 
lien  of  the  Allstatter  mortgage  bad  attached, 
throu^  which  the  defendant  Pemberton  de- 
rived title. 

We  conclude,  therefore,  that  the  deed  from 
the  husband  vested  in  Lilly  B.  Hancock  the 
Utle  to  the  -premises  in  coutroversy  In  this 


case,  and  that  no  Interest  passed  to  the  ap- 
pellant by  virtue  of  the  attempted  execution 
and  sale  of  said  premises  as  the  property  of 
William  A.  Hancock.  Our  conclusion  upon 
this  point  is  decisive  against  the  appellant, 
and  renders  it  unnecessary  to  notice  the  other 
questions  sought  to  be  raised.  Tlte  Judgment 
of  the  district  court  ifi  affirmed. 

SLOAN  and  DOAN,  JJ.,  concur.  STREET, 
C.  J.,  did  not  Bit  in  the  hearing  of  this 
case. 


(6  Ariz.  316) 

MENAGER  v.  FABRELL  et  aL 

(Supreme  Oinrt  of  Arizona.     Jane  2,  1899.) 

ATTACHUBNT— RANOB    LEVY— LIEN— APPHAI<- 
LAW  OF  THE  CASE. 

1.  TTnder  Se«s.  Laws  (15th  Leg.  Assem.)  Act 
No.  20,  {  0,  8ut}d.  3,  requiring  notice  to  the  own- 
er of  a  range  levy  in  attachment,  and  a  filing 
with  the  recorder  of  a  copy  of  the  notice  attach- 
ed to  the  copy  of  the  writ,  such  a  levy  created  no 
lien  as  against  a  subsequent  mortgagee  whose 
mortgage  was  filed  before  the  requirements  of 
the  statute  were  complied  with. 

2.  A  decision  of  the  appellate  court  becomes 
the  law  of  the  case,  and  will  not  be  reconsidered 
in  a  subsequent  appeal  of  the  same  case. 

Appeal  from  district  court,  Pima  county; 
before  Justice  George  R.  Davis. 

Action  by  Henry  Menager  against  Richard 
Farrell  and  Albert  Steinfleld,  Intervener.  There 
was  a  Judgment  for  intervener,  and  plaintiff 
appeals.    Athrmed. 

0.  W.  Wright,  for  appellant  &  M.  Frank- 
lin, for  appellees. 

DOAN,  J.  The  qnestlon  presented  in  this 
case  Is  the  validity  and  effect  of  an  attach- 
ment lien  upon  the  property  of  an  attachment 
debtor  by  reason  of  a  partially  completed  at- 
tachment levy,  as  against  the  lien  created  by 
a  chattel  mortgage  in  favor  of  another  cred- 
itor, where  the  mortgage  was  given  and  placed 
of  record  after  the  initial  steps  taken  for  the 
attachment  levy,  but  before  the  completion  of 
the  levy  and  the  consequent  establishment  of 
the  attachment  lien  thereunder.  The  appel- 
lant, the  plaintiff  in  the  lower  court,  Iiad  caus- 
ed an  attachment  to  be  issued,  and  had  at- 
tempted to  levy  the  same  upon  the  cattle  of 
the  OIL  brand  belonging  to  the  defendant. 
Our  statute  (Laws  1S89,  Act  No.  20,  {  0,  subd. 
8)  providing  that  a  levy  upon  range  cattle 
may  be  made  by  the  officer  without  going  up- 
on the  range,  says:  "Such  levy  shall  be  made 
in  the  presence  of  two  or  more  credible  per- 
sons and  notice  thereof  sliall  be  given  in  writ- 
ing to  the  owner,  or  his  herder,  or  his  agent, 
If  residing  in  the  county  and  known  to  the 
officer  making  the  levy,  and  a  copy  of  such  no- 
tice, attached  to  a  copy  of  the  writ,  shall  be 
filed  by  the  officer  with  the  county  recorder 
of  the  county  wherein  the  levy  Is  made."  In 
this  case  the  sheriff  made  the  levy  in  his  office, 
indorsed  the  return  of  the  levy  upon  the  back 
of  the  writ,  and  filed  the  writ  and  his  return 
thereon  with  the  county  recorder,  but  did  not 


Digitized  by 


Google 


608 


67  PACIFIC  REPOKTEB. 


(ArfX 


serre  at  that  time  any  notice  of  Buch  levy 
upon  the  owner,  or  his  herder  or  agent,  nor 
file  any  copy  of  such  notice  with  the  recorder, 
as  required  by  the  gtatuta  Four  days  after- 
wards the  attachment  debtor  executed  a  chat- 
tel mortgage  upon  this  property  to  the  inter- 
vener, who  at  ouce  placed  tte  same  of  record, 
and  thereby  established  and  perfected  his  Hen 
under  the  mortgage  upon  the  property.  After 
the  execution  and  record  of  the  mortgage,  and 
on  the  same  day,  the  sheriff  served  upon  the 
owner  the  notice  of  the  levy  of  the  attachment, 
in  pursuance  of  the  requirement  of  the  stat- 
ute, but  did  not  file  a  copy  of  said  notice  with 
the  county  recorder,  as  was  further  required, 
and  had  not,  up  to  the  time  of  the  trial  in  the 
district  court,  filed  a  copy  of  such  notice,  at- 
tached to  a  copy  of  the  writ,  with  the  record- 
er. Upon  the  trial  of  the  case  the  district 
eomrt  held  that  the  acts  of  the  officer  consti- 
tuted a  good  and  valid  levy  of  the  attachment, 
and  that  the  lien  established  by  the  levy  under 
the  said  writ  was  prior  to  the  lien  under  the 
chattel  mortgage  of  the  intervener,  and  valid 
as  against  such  chattel  mortgage.  The  case 
was  carried  on  appeal  to  this  court,  and  on 
June  11,  1898,  the  Judgment  of  the  lower  court- 
was  reversed,  and  the  case  was  remanded  for 
a  new  trial.  53  Pac.  495.  After  the  case  was 
reversed  in  this  court,  and  remanded  for  a 
new  trial,  the  counsel  for  the  appellant  herein 
filed  with  the  recorder  on  November  18,  1898, 
a  paper  purporting  to  be  a  copy  of  the  notice 
that  had  been  served  on  March  24,-1897,  upon 
the  owner  of  the  cattle.  This  case  was  again 
tried  in  the  district  court,  and  the  judgment 
of  that  court,  rendered  in  accordance  with  the 
decision  of  this  court,  held  that  "the  attempted 
levy  of  the  writ  of  attachment  created  no  lien, 
that  the  chattel  mortgage  of  the  Intervener 
was  a  good  and  valid  lien  on  said  cattle,  and 
prior  to  said  attachment"  From  this  Judg- 
ment the  plaintiff  has  appealed  to  this  court. 

It  Is  not  necessary  to  consider  whetner.  In 
the  absence  of  any  adverse  lien  established  ad 
Interim,  It  would  be  possible  to  perfect  a  levy 
by  filing  at  this  late  date  a  paper,  the  filing  of 
which  was  a  necessary  prerequisite  to  the  es- 
tablishment of  a  lien  thereunder,  for  this  pa- 
per was  filed  more  than  a  year  after  the  chat- 
tel mortgage 'Of  the  intervener,  and  would 
therefore  not  aftect  the  validity  nf  the  lien 
that  had  been  established  by  the  execution  and 
filing  of  that  Instrument,  even  though  it  might 
liave  been  considered  a  compliance  with  the 
statute,  if  it  iiad  been  filed  before  any  such 
adverse  lien  had  been  acquhred.  The  issue 
presented  to  the  court  was  the  status  of  the 
property  on  March  24,  1897,  when  the  chattel 
mortgage  was  placed  of  record.  The  dis- 
trict court  held  that  at  that  time  no  sufficient 
levy  of  the  attachment  had  been  effected  to 
create  a  lien,  and  therefore  the  lien  of  the 
chattel  mortgage  attached, .  and  secured  pri- 
ority. In  harmony  with  this  view  are  Graham 
T.  Reno  (Colo.  App.)  38  Paa  835;  Wade, 
Attacbm.  par.  126;  Masicell  v.  Parlcer  (Cal.) 
84  Pac.  340;  Robertson  t.  Hoge  (Va.)  1  S.  B. 


669;  Main  ▼.  Tappener,  43  Cal  206;  Sharp 
V.  Baird,  Id.  673;  Arms  v.  Bvrt,  1  Vt  *303; 
Repine  v.  McPherson,  2  Kan.  340;  Thompson 
v.  White  (Oolo.  Sup.)  54  Pac.  7ia  These  an- 
thorlties  very  clearly  sustain  the  position  that 
there  must  be  a  strict  compliance  with  tbe 
statutory  provision  to  make  tbe  levy  valid, 
and  a  lien  upon  the  property;  that  an  attach- 
ment lien  does  not  become  valid  and  effectlre 
and  enforceable  until  tbe  attachment  writ  la 
properly  and  completely  served.  The  question 
presented  on  this  appeal  is  the  same  ttiat  was 
presented  on  the  former  appeal  in  this  case, 
and  we  cannot  do  l>etter  ttian  adopt  the  lan- 
guage of  this  cotut  in  Snyder  v.  Pima  Co., 
63  Pac.  6:  "We  are  satisfied  with  the  former 
Judgment  of  this  court  upon  the  question  pre- 
sented, and  see  no  reason  for  disturbing  it. 
Bnt,  even  though  we  should  now  be  convinced 
that  this  court  had  made  a  mistake  in  its  for- 
mer Judgment,  •  •  •  yet  that  Judgment 
is  the  law  of  this  case.  Its  consideration  is 
more  than  stare  decisis.  It  becomes  res  ad- 
Judicata.  While  this  court  may  reserve  to  it- 
self the  right  to  reverse  that  decision  as  It 
may  be  applied  to  another  case,  yet  It  is  well 
settled  that  a  Judgment  of  an  appellate  court 
in  a  case  becomes  tbe  law  of  that  particular 
case,  and  is  not  subject  to  review  thereafter 
on  second  appeal.  Bradley  v.  Norris  (Minn.) 
60  N.  W.  624;  Pierce  v.  Underwood  (Mich.) 
70  N.  W.  419;  Commissioners  v.  Bonebreak 
(Ind.  Sop.)  45  N.  E.  470;  Krantz  t.  Railway 
Co.  (Utah)  43  Pac.  624;  Bank  v.  Lewis  (Utah) 
45  Pac.  890;  Isert  ▼.  Davis  (Ky.)  37  Sl  W. 
15L  The  supreme  cotirt  of  the  United  States, 
in  Stewart  v.  Salamon,  07  U.  S.  361,  settles 
the  law  for  us  in  the  following  language:  'An 
appeal  will  not  be  entertained  by  this  court 
from  a  decree  entered  In  the  chcuit  or  other  in- 
ferior court  in  exact  accordance  with  our  man- 
date on  a  previous  appeal.  Such  a  decree, 
when  entered,  is,  in  effect,  our  decree,  and  the 
appeal  would  be  from  ourselves  to  ourselves.' 
In  this  case  the  district  court  determined  the 
case  in  accordance  with  the  Judgment  and  de- 
cree of  this  court  To  now  reverse  the  Judg- 
ment of  that  court  by  changing  a  rule  laid 
down  by  this  court  for  its  guidance,  would  be 
to  condemn  the  action  of  the  Judge  for  doing 
that  which  this  court  had  directed  to  be  done." 
The  Judgment  of  the  district  court  is  affirmed. 

STEEIET,  C.  J.,  and  SLOAX,  J.,  concur. 


((  Arix.  ti9) 

SEWALL  T.  HATCHER. 

(Supreme  Court  of  Arisona.     June  2,  1899.) 

HUSBAND     AND    WIFEt-MABILITT    OP     WIFH 

FOR  HUSBAND-S   DEBTS— BVI- 

DBNCBJ— VERDICT. 

A  husband,  tiaving  brolcen  his  leg;  wrote  a 
friend  to  send  bis  wife  and.  a  Burgeon  to  him. 
The  letter  was  read  to  the  wife,  who  stated  that 
Dr.  S.  had  always  attended  lier  husband,  and  so 
the  friend  sent  tor  the  doctor,  and  hired  a  team 
for  him.  The  doctor  testified  that  he  learned  the 
wife  desired  to  go  with  him,  and  so  he  drove  to 
her  house  and  got  het;  and  drove  her  the  2i 


Digitized' by 


Google 


Ariz.) 


SEW  ALL  T.  HATCHEa 


609 


miles  to  her  hosband  and  'bade,  and  that,  on  the 
way  going  she  told  him  she  would  see  him  paid. 
He  uiereafter  sent  two  liills  to  the  husband, 
made  ont  to  him,  and  wrote  him  two  letters  re- 
garding them.  He  afterwards  made  out  two  ac- 
counts against  the  wife,  and  sued  her.  The  wife 
denied  agreeing  to  pay  him,  and  secured  a  ver- 
dict. Belli,  that  the  verdict  was  not  so  against 
the  weight  of  the  evidence  as  to  authorize  the 
appellate  court  to  disturb  it. 

Appeal  -from  district  court,  1avai»al  coun- 
ty; before  Justice  Webster  Street. 

Action  by  C.  A.  Sewall  against  Mrs.  Emma 
Hatcher.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

T.  W.  Johnston,  for  appellant.  Klbby  & 
Edwards,  for  appellee. 

DOAN,  J.  Dr,  C.  A.  Sewall  sued  Mrs. 
Emma  Hatcher,  a  married  woman  with  sepa- 
rate property,  for  professional  services  alleged 
to  have  been  rendered  at  her  Instance  and  re- 
quest to  her  husband,  W.  H.  Hatcher,  who 
was  made  co-defendant  originally,  but  as  to 
whom  suit  was  dismissed,  and  against  whom 
no  Judgment  was  asked.  Writ  of  attachment 
was  issued  and  levied  upon  her  separate  prop- 
erty, consisting  of  real  estate,  the  title  of 
which  was  In  the  name  of  Mrs.  Hatcher,  who 
denied  the  employment  of  plaintiff  and  ap- 
pellant, or  any  agreement  on  her  part  to  pay 
him  out  of  her  separate  property.  The  ac- 
tion was  first  brought  In  the  Justice's  court, 
where  trial  was  had  before  a  Jury,  and  a  ver- 
dict rendered  for  the  defendant.  An  appeal 
was  then  taken  to  the  district  court,  where 
the  case  was  again  tried  to  a  Jury  before  his 
honor,  H.  C.  Truesdale,  at  the  conclusion  of 
which  trial  the  Jury,  on  the  instruction  of  the 
Judge,  returned  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial  because  of  the  rul- 
ing of  the  Judge  In  taking  the  case  from  the 
Jury  was  granted,  after  the  death  of  Judge 
Tmesdale,  by  Hon.  Webster  Street,  his  suc- 
cessor upon  the  bench,  before  whom  the  case 
was  again  tried  upon  the  evidence  that  had 
been  formerly  submitted,  and  the  record  in 
the  case,  and  a  Judgment  rendered  for  the 
defendant.  From  this  Judgment,  and  the  or- 
der of  the  court  denying  a  new  trial,  the  plain- 
tiff appealed  to  this  court. 

It  Is  assigned  as  error:  (1)  "That  the  court 
erred  In  not  finding  as  a  fact  that  as  alleged 
In  the  complaint,  the  defendant  Mrs.  Hatcher 
distinctly  and  unequivocally  employed  the 
plaintiff  to  render  for  her,  and  on  her  sole 
account,  the  professional  services  sued  for." 
(2)  "As  a  matter  of  law,  the  court  erred  in 
determining  that  it  was  not  competent  for 
this  married  woman  to  bind  her  separate  es- 
tate upon  such  a  contract  as  that  sued  on, 
where  the  services  rendered  were  for  the  ben- 
efit of  her  husband." 

This  last  error  is  incorrectly  assigned.  The 
court  did  not  make  any  such  determination. 
It  was  not  questioned  that  Mrs.  Hatcher  could 
have  legally  bound  herself  to  pay  from  her 
separate  estate  for  the  services  alleged  to 
bare  been  rendered  by  Dr.  Sewall  for  her 
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husband.  The  only  question  passed  on  by 
the  court  was,  did  she  do  so?  This  quesOon 
— one  of  fact— the  court  decided  In  the  nega- 
tive. 

It  appeared  In  evidence  that  the  plaintiff 
and  defendant  resided  In  Prescott;  that  W. 
H.  Hatcher  had  his  leg  broken  at  Mescal 
Station,  about  28  miles  from  Prescott,  and 
wrote  a  letter  to  Mr.  Goldwater,  a  merchant 
In  Prescott,  advising  him  of  the  accident,  and 
requesting  him  to  send  Mrs.  Hatcher  and  a 
surgeon.  Mrs.  Hatcher  and  Mr.  Goldwater 
testified  that  Goldwater  read  the  letter  to 
Mrs.  Hatcher,  and  asked  her  what  doctor  he 
should  send.  She  replied  that  Dr.  Sewall  al- 
ways attended  Mr.  Hatcher.  Goldwater  tes- 
tified that  he  sent  one  Thomas  Duke  to  no- 
tify Dr.  Sewall  of  the  case,  Duke  testilied 
that  he  delivered  the  message.  Goldwater 
testified  that  he  also  saw  the  doctor  on  the 
street,  and  personally  told  him,  and  hired  the 
team  driven  by  the  doctor  on  that  occasion, 
and  afterwards  paid  the  liveryman  for  the 
same.  Dr.  Sewall  testified  that  he  received 
the  word  from  Duke  and  Goldwater,  hired  the 
team  from  the  liveryman,  and  then  learned 
that  Mrs.  Hatcher  desired  to  go  with  him, 
drove  to  her  house)  and  she  got  in  the  wagon 
and  rode  with  him  28  miles  to  her  Injured 
husband,  assisted  in  caring  for  him,  and  re- 
turned with  them  next  morning.  Dr.  Sewall 
testified  that  In  the  wagon,  on  the  road  go- 
ing, Mrs.  Hatcher  told  blm  she  would  see 
him  paid.  After  their  return  he  attended  the 
Injured  man  several  weeks,  until  he  was  fully 
recovered.  After  his  recovery  the  doctor  pre- 
sented to  Mr.  Hatcher  two  several  bills  made 
out  against  W.  H.  Hatcher,  and  wrote  a  couple 
of  letters  to  Mr.  Hatcher  In  regard  to  the  ac- 
count, all  of  which  are  filed  In  evidence.  Aft- 
erwards, he  made  out  an  account  against  Mrs. 
Hatcher,  and  his  attorneys  mailed  that  to  her, 
and  afterwards  brought  suit  upon  It.  Mrs. 
Hatcher  said  she  rode  out  in  the  wagon  with 
Dr.  Sewall  and  the  driver,  and  returned  next 
morning  with  them  and  her  husband,  but  tes- 
tified In  direct  contradiction  to  Dr.  Sewall  In 
regard  to  his  employment  by  her,  and  stated 
that  she  did  not  employ  him  herself,  nor  agree 
to  pay  him  out  of  her  separate  estate.  This 
case  was  tried  to  a  Jury  In  the  Justice's  court 
in  the  first  instance,  and  their  verdict  found 
the  facts  against  the  plaintiff  on  the  evidence 
presented.  The  same  finding  has  been  twice 
made  by  the  district  court.  We  have  repeat- 
edly held  that  a  "finding  of  the  lower  court 
upon  a  controverted  fact  will  not  be  disturbed 
by  this  court  on  appeal,  unless  such  finding  Is 
dearly  against  the  weight  of  the  evidence." 
Thij  proposition,  like  the  kindred  one  that 
"the  verdict  of  a  Jury  on  conflicting  testimony 
will  not  be  disturbed  on  appeal  by  this  court, 
if  there  Is  any  evidence  to  support  the  ver- 
dlcti"  has  been  so  generally  conceded  that  it 
appears  self-evident,  and  does  not  need  the 
citation  of  authorities  In  its  support  The 
cases  of  Anderson  v.  Territory  (Ariz.)  56  Pac. 
717;    Stockton  Ice  Co.  v.  Argonaut  Land  & 
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DeTelopment  Co.  (Cal.)  Id.  885;  Reclamation 
DIst.  T.  McCuUata,  Id.  887;  Cheney  v.  Wood- 
worth  (Colo.  App.)  Id.  979;  Plnson  v.  Pren- 
tlse  (Okl.)  Id.  1049;  Board  v.  Hobbs,  Id.  1052; 
Schnltz  V.  Barrows,  Id.  1053;  Everett  v. 
Aklns,  Id.  1062,— Indicate  that  the  courts  of 
last  resort  are  at  present  t\My  Bostainlng  the 
view  heretofore  held  on  this  question.  The 
evidence  presented  In  this  action  unquestion- 
ably places  this  case  fully  In  line  with  the 
anithorlties  above  cited.  The  Judgment  of  the 
district  court  is  therefore  affirmed. 

STREET,  a  J.,  and  DAVIS,  J,  concur. 


O  Ariz.  S47) 

SPICBR  T.  SIMMS  et  aL 

(Snpreme  Court  of  Arizona.     Jnne  2,  1899.) 

JUDOMHNT— APPBAL— NEW   TRIAI^FINAL 
ORDBR. 

1.  Under  Rev.  St.  par.  846,  proTldine  for  ap- 
peals to  supreme  court  from  final  judgments" 
of  the  district  court,  and  paragraph  849,  provid- 
inc  for  allowance  of  appeal  during  the  term  at 
which  "final  judgment  was  rendered,  and  para- 
graph 875,  requiring  the  transcript  to  contain  a 
copy  of  the  "nnhl  jod^ent,"  no  appeal  will  lie 
except  from  a  final  judgment, '  notwithstanding 
paragraph  593  gives  the  supreme  court  jurisdic- 
tion to  review  an  order  granting  or  refusing  a 
new  trial,  sustaining  or  overruling  a  demurrer, 
etc. 

2.  Notwithstanding  Rev.  St.  per.  836,  repair- 
ing motions  for  new  trial.  In  arrest,  or  to  set 
aside  a  judgment  to  be  made  within  two  days 
after  verdict  or  judgment,  the  court  has  power 
to  set  aside  its  judgment  and  award  a  new  trial 
at  any  time  during  the  term,  and  its  order  doing 
so  ia  not  an  appealable  order. 

Appeal  from  district  court,  Maricopa  coun- 
ty;  before  Justice  Webster  Street. 

Action  by  Everett  Splcer  against  James  T. 
Slmms  and  others.  There  was  an  order  set- 
ting aside  a  Judgment  and  granting  a  new 
trial,  and  plaintiff  appeals.    Dismissed, 

Hamilton  &  Armstrong,  for  appellant.    0. 

F.  Alnsworth,  for  appellees. 

DAVIS,  J.  On  April  2,  1898,  the  court  be- 
low rendered  a  Judgment  and  decree  In  this 
cause  in  favor  of  the  appellant,  the  platnuet 
therein.  A  motion  for  a  new  trial  was  not 
filed  until  three  days  thereafter.  On  July  2, 
1898,  and  at  the  same  term  of  the  district 
court,  the  motion  was  granted  and  the  Judg- 
ment set  aside.  Subsequentiy,  on  appellees' 
motion,  an  attachment  which  had  been  issued 
In  appellant's  behalf,  was  dissolved.  The  ap- 
peal Is  taken  from  the  order  of  the  district 
court  granting  a  new  trial,  and  also  from 
the  order  dissolving  the  attachment  Our 
Jurisdiction  to  review  the  case  Is  challenged 
on  the  ground  that  neither  of  these  orders  is 
appealable.  The  right  to  an.  appeal  depends 
entirely  upon  the  statute.  If  the  statute  does 
not  confer  It,  It  does  not  exist  The  appel- 
lant bases  his  right  of  appeal  In  this  case 
mainly  upon  paragraph  593,  Rev.  St.,  which 
Is  aa  follows:  "The  supreme  court  shall 
have  Jurisdiction  to  review  upon  appeal,  or 


other  proceedings  provided  by  law,  (1)  a  Judg- 
ment in  an  action  or  proceeding  commenced 
In  the  district  courts,  when  the  majtter  In  dis- 
pute exceeds  two  hundred  dollars,  or  when 
the  possession  of  land  or  tenements  Is  In  con- 
troversy, or  brought  into  that  court  from  an- 
other court;  and  to  review,  upon  appeal  from 
such  Judgment  any  Intermediate  order  In- 
volving the  merits  and  necessarily  affecting 
tlie  Judgment;  (2)  an  order,  granting  or  re- 
fusing a  new  trial,  sustaining  or  overruling 
a  demurrer,  or  affecting  a  substantial  right 
in  an  action  or  proceeding."  This  provision 
of  the  statute  is  contained  under  title  14 
("Courts  of  Justice  and  Judicial  Officers").  It 
relates  to  the  Jurisdiction  of  the  supreme 
court,  and  to  the  matters  which  are  review- 
able by  that  tribunal  when  brought  to  It  in 
the  manner  provided  by  law.  The  method 
of  taking  cases  to  the  su^Mreme  court  is  pre- 
scribed in  chapter  20,  tit  16  ("CivU  Proce- 
dure"), and  the  acts  of  the  17th  and  19th  legis- 
lative assemblies  amendatory  thereof.  This 
chapter  begins  with  paragraph  846,  which  la 
as  follows:  "An  appeal  or  writ  of  error  may 
be  taken  to  the  supreme  coVirt  from  any  flniU 
Judgment  of  the  district  court  rendered  in 
dvll  cases."  Concerning  the  mode  of  perfect- 
ing an  appeal,  paragraph  849  provides:  "An 
appeal  may.  In  cases  where  an  appeal  is  al- 
lowed, be  taken  during  the  term  of  the  court 
at  which  the  final  Judgment  Is  rendered  by 
the  appellants  giving  notice  of  appeal,"  etc.  . 
By  paragraph  875  it  Is  required  that  "the 
transcript  shall  in  all  cases  contain  a  copy  of 
the  final  Judgment  notice  of  appeal,"  etc. 
Neither  In  this  chapter  nor  In  the  amend- 
ments is  there  any  provision  authorizing  an 
appeal  to  the  supreme  court  except  from  a 
final  Judgment  of  the  district  court  In  His- 
tory Oa  ▼.  Dougherty  (Arji.)  29  Pac.  649. 
the  court  construed  paragraphs  5S3  and  846 
in  pari  materia,  as  follows:  "Our  construc- 
tion of  the  statute  on  the  subject  of  ap- 
peals, then,  is  that  an  appeal  from  the  final 
Judgment  of  the  district  court  In  all  civil 
cases  Is  allowed;  that  Upon  such  appeal 
from  a  final  Judgment  this  court  may  re- 
view any  intermediate  order  Involving  the 
merits,  and  necessarily  affecting  the  Judg- 
ment,—orders  granting  or  refusing  new  trials, 
sustaining  or  overruling  demurrers,  or  affect- 
ing any  substantial  rights  of  the  parties,— 
and  may.  render  such  Judgment  or  make  sncb 
order  therein  as  may  be  proper  to  save  the 
rights  of  the  parties."  In  Bogan  ▼.  Pignataro 
(Ariz.)  29  Pac.  652,  which  was  an  appeal  froca 
an  order  of  the  court  below  dissolving  a  tem- 
porary restraining  order,  die  supreme  court 
reiterated  Its  former  beading,  and  said:  "In 
the  case  of  History  Co.  v.  Dougherty,  decid- 
ed at  this  term,  we  held  that  this  court  has 
appellate  Jurisdiction  in  appeals  from  final 
Judgments.  The  order  here  appealed  from  is 
not  a  final  Judgment;  hence  this  court  has  no 
Jurisdiction,  and  the  appeal  Is  dismissed." 
In  a  more  recent  decision  the  case  of  History 
Co.  ▼.  Dougherty  has  been  disapproved,  bat. 
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as  examination  win  show,  only  for  the  pur- 
pose of  placing  a  limitation  upon  the  right 
of  appeal  from  final  judgments.  Paragraph 
816  was  held  to  give  the  right  of  appeal  only 
in  cases  within  the  Jurladictlon  of  the  su- 
preme court,  and  an  appeal  was  dismissed  by 
the  court  because  the  amount  in  dispute,  as 
shown  by  the  Judgment,  was  not  within  its 
Jurisdiction.  Canada  del  Oro  Mines  v.  Collins 
(Ariz.)  36  Pat  33.  Upon  a  full  consideration  of 
our  statutes  on  the  subject,  we  are  led  to  the 
conclusion  that  the  only  appeal  which  they 
contemplate  Is  from  a  final  Judgment,  and 
that  no  order  of  the  district  court  Is  appeal- 
able, except  It  be  In  the  nature  of  a  final  Judg- 
ment 

The  question  then  remaining  to  be  consid- 
ered Is  whether  or  not  the  order  setting  aside 
the  Judgment  and  granting  a  new  trial  is  a 
final  Judgment,  for  the  determination  of  this 
point  wIU  also  be  decisive  of  our  right  to  re- 
Ttew  the  court's  action  In  dissolving  the  at- 
tachment If  the  court  had  no  power  to 
make  the  order  at  the  time  it  waa  made,  tbe 
judgment  rendered  would  be  void,  and  an 
appeal  would  lie  to  review  It  Trullenger  v. 
Todd,  6  Or.  36;  Deering  v.  OrelghtMi  (Or.)  88 
Pac.  710.  Mr.  Chief  Justice  Fuller,  in  Hume 
V.  Bowie,  148  U.  S.  24B,  18  Sup.  Ct.  582,  In 
commenting  upon  an  order  of  the  court  va- 
cating a  Judgment  said:  "The  question  In- 
volved Is  one  of  power;  for.  If  the  court  had 
power  to  make  the  order  when  It  was  made, 
then  It  was  not  a  final  judgment  as  it  merely 
vacated  the  former  Judgment  for  the  purpose 
of  a  new  trial  upon  the  merits  of  the  original 
action.  If  the  court  had  no  Jurisdiction  over 
that  Judgment,  the  order  would  be  an  order  in 
a  new  proceeding,  and  In  that  view  final  and 
reviewable."  It  is  contended  by  counsel  for 
the  appellant  In  this  case  that  the  court  be- 
low was  without  power  to  set  aside  Its  Judg- 
ment and  grant  a  new  trial  upon  a  motion 
that  was  filed  three  days  after  the  rendition 
of  the  Judgment  Our  statute  provides,  it  Is 
true,  that  "all  motions  for  new  trials,  in  ar- 
rest of  Judgment  or  to  set  aside  a  Judgment 
shall  be  made  within  two  days  after  the  ren- 
dition of  the  verdict  or  Judgment  if  the  term 
of  court  shall  continue  so  long."  Paragraph 
836.  This  statute,  however,  comes  to  us  from 
Texas,  and  the  supreme  court  of  that  state, 
passing  upon  a  similar  question,  said:  "It 
does  not  necessarily  follow  that  the  new  trial 
was  Improperly  granted  because  the  motion 
for  the  new  trial  was  not  made  until  more 
than  two  days  after  verdict  because  facts 
might  have  existed  that  would  have  made  It 
proper  for  the  court  to  grant  the  new  trial, 
although  the  motion  was  not  made  until  more 
than  two  days  after  verdict"  Wells  v.  Mel- 
ville, 25  Tex.  837.  And,  Independently  of  this 
construction.  It  Is  a  rule  generally  recognized 
by  appellate  tribunals  that  courts  possess  an 
unlimited  power  over  their  own  judgments 
and  orders,  in  respect  to  their  vacation  and 
modification,  until  the  close  of  the  term  at 
which  they  ate  rendered.    Freem.  Judgm.  { 


90.  We  eondude,  therefore,  that  the  court  be- 
low had  full  power  to  set  aside  Its  Judgment 
and  award  a  new  trial,  that  the  order  so 
made  was  not  a  final  Judgment  that  the  ac- 
tion Is  still  pending  and  undetermined  In  the 
lower  court  and  that  this  appeal  should  be 
dismissed.  The  motion  Is  accordingly  grant- 
ed. 

DOAN  and  SLOAN,  33^  concur. 


(«  Ariz.  S7Q) 

DAOGS  et  al.  r.  BOI/TON  et  aL 

(Supreme  Court  of  Arisona.     June  2,  1899.) 

MORTOAQBS  —  FORBCLOSURE— JURISDICTION- 
APPEARANCE— PLBADING-^UDO- 
MENT— INTEREST. 

1.  Appellant  cannot  on  appeal,  question  the 
trial  court's  jurisdiction,  where  he  voluntarily 
appeared  therein  and  answered  without  raising 
an  issue  as  to  jurisdiction. 

2.  In  an  action  to  foreclose  a  mortgage,  de- 
fendant pleaded  as  defenses  a  tender  of  the 
amount  due  and  the  invalidity  of  the  indebted- 
ness, and  prayed  that  it  be  decreed  a  cloud  on  hia 
title,  and  that  the  premises  be  freed  from  the 
lien;  to  which  complainant  made  no  replication. 
Held  that  as  the  effect  of  both  defenses  was  a  de- 
nial that  the  mortgage  waa  a  valid  lien  against 
the  premises,  which  the  court  was  required  to 
find  Defore  any  valid  decree  of  foreclosure  could 
be  entered,  the  answer  was  not  in  the  nature  of 
a  cross  complaint,  and  needed  no  replication. 

3.  In  an  action  of  foreclosure  it  is  error  to 
allow  interest  on  the  amount  of  the  indebtedness 
and  attorney's  fees  at  the  rate  stipulated  in  the 
contract  such  interest  being  applicable  only  to 
the  principal,  the  attorney's  fees  bearing  Interest 
at  the  legal  rate. 

4.  A  judgment  In  an  action  on  a  judgment, 
which  provides  for  the  recovery  of  a  certain 
sum  and  interest,  should  correspond  with  the 
one  sued  on  as  to  the  interest  chargeable. 

Appeal  from  district  court  Maricopa  coan- 
ty;   before  Justice  Webster  Street 

Action  by  John  M.  Bolton  against  James 
H.  McCllntock  and  others,  in  which  J.  0. 
Goodwin  and  another  Intervened.  From  a 
Judgment  of  foreclosure,  defendant  A.  J. 
Daggs  and  Intervener  the  London  Company,  a 
corporation,  appeal.    Modified. 

A.  J.  Daggs,  for  appellants.  W.  J.  Klng^s- 
bury  and  Kibbey  &  Edwards,  for  an>ellees. 

SLOAN,  J.  On  the  21st  day  of  July,  1894, 
John  H.  Bolton  brought  suit  in  the  district 
court  of  Maricopa  county  against  James  H. 
McCllntock,  A.  J.  Daggs,  and  P.  J.  Cole  to 
foreclose  a  mortgage  on  the  S.  E.  %  of  sec- 
tion 22,  township  1  S.,  range  4  E.  of  the  Qlla 
and  Salt  river  base  and  meridian,  executed 
by  defendant  James  H.  McCllntock  to  secure 
his  promissory  note  in  the  sum  of  $550,  dated 
December  30,  1890,  and  made  payable  to  said 
John  H.  Bolton.  The  complaint  alleged  that 
the  defendants  A.  J.  Daggs  and  P.  J.  Colo 
had,  or  claimed  to  have,  some  Interest  In  or 
lien  on  said  mortgaged  premises  which  had 
accrued  since  the  execution  of  the  mortgage 
Personal  service  was  had  upon  the  defend 
ants  McCllntock  and  Cole,  and  service  by  pub 
llcation  was  had  on  defendant  A.  J.  Daggs. 
Default  was  taken  against  all  of  the  defend- 


Digitized  by 


Google 


612 


67  PACIFIC  REPORTER. 


(Ariz. 


«nt3,  and  at  the  XoTember,  1894,  tenn  of  said 
court,  Judgment  by  default  was  duly  entered 
against  McCUutock  In  the  sum  of  $550,  with 
Interest  on  the  same  at  the  rate  of  1%  per 
cent,  per  month,  compounded  quarterly  from 
the  7th  day  of  July,  1803,  until  paid,  and 
for  the  sum  of  ^5  attorney's  fees  and  for 
all  costs  of  suit,  and  a  decree  entered  fore- 
closing the  mortgage  Hen  on  said  premises, 
and  directing  the  sale  of  the  same  to  satisfy 
said  judgment  On  the  19th  day  of  March, 
1895,  and  during  the  term  at  which  said  Judg- 
ment was  entered,  one  7.  C.  Goodwin  applied 
to  the  court  for  an  order  setting  aside  said 
Judgment,  and  permitting  him  to  intervene 
in  the  said  action.  The  order  was  consented 
t6  by  Bolton,  the  plaintiff  in  the  case,  and  J. 
O.  Goodwin  was  permitted  to  Intervene  and 
flle  an  answer  to  the  cause  of  action  set  up 
by  the  plaintiff.  In  this  answer  Goodwin  set 
forth  that  on  October  16,  1893,  said  James 
H.  McClIntock  and  Sara  A.  McCllntock  gave 
their  promissory  note  to  the  Phoenix  National 
Bank  of  Phoenix,  Ariz.,  in  the  sum  of  $300, 
payable  on  the  16th  day  of  April,  1894,  and 
drawing  Interest  at  the  rate  of  1%  per  cent 
per  month  from  date  until  paid,  and  providing 
for  an  attorney's  fee  of  10  per  cent  upon  the 
amount  due  in  case  of  suit;  that  said  note 
was  secured  by  mortgage  on  the  said  S.  B. 
V4,  of  section  22,  township  1  S.,  range  4  E., 
etc.;  that  thereafter  the  said  Phoenix  Na- 
tional Bank  Instituted  suit  against  the  said 
James  H.  McCllntock  and  Sara  A.  McCllntock 
in  the  said  district  court,  and  on  the  23d  day 
of  November,  1894,  obtained  Judgment  In  Its 
favor  for  the  sum  of  .?389.50,  and  for  the  fore- 
closure of  said  mortgage;  that  said  Judgment, 
on  the  16th  of  March,  1895,  had  been  duly 
assigned  and  transferred  to  the  Intervener, 
who  then  became  the  legal  owner  and  holder 
thereof.  Intervener  prayed  that  the  sum  due 
on  said  Judgment  be  declared  a  lien  on  the 
said  real  estate  second  to  the  lien  of  the 
plaintiff  Bolton,  and  that  the  said  real  estate 
be  decreed  and  directed  to  be  sold,  and  from 
the  proceeds  thereof  there  be  first  paid  the 
claim  of  the  plaintiff,  and,  second,  Interven- 
er's claim.  The  order  setting  aside  the  Judg- 
ment was  made  by  the  Honorable  John  J. 
Hawkins,  district  Judge.  Subsequently,  and 
during  the  same  term,  the  defendant  A.  J. 
Daggs  appeared  before  said  court  by  counsel, 
and  applied  for  an  order  suspending  all  fur- 
ther proceedings  in  the  cause  until  the  fur- 
ther order  of  the  court  which  was  accord- 
ingly entered.  Subsequently,  and  during  the 
same  term,  the  following  order  was  entered 
by  the  Honorable  A.  C.  Baker,  presiding 
Judge  of  said  district  court:  "The  court  on 
its  own  motion,  orders  that  this  case  be,  and 
the  same  Is  hereby,  transferred  to  the  Fourth 
Judicial  district  in  and  for  the  county  of  Yava- 
pai for  trial,  for  the  reason  that  the  Judge  ot 
this  court  Is  disqualified  to  try  the  same." 
The  record  does  not  disclose  any  other  pro- 
ceedings In  the  cause  until  April  3,  1897, 
which  was  a  regular  Judicial  day  of  the  No- 


vember, 1896,  term  of  said  court  The  min- 
utes of  the  court  for,  this  day  show  that  on 
motion  of  the  attorney  for  the  defendants,  ft 
was  ordered  that  the  order  theretofore  en- 
tered, transferring  the  cause  to  Yavapai  coan- 
ty  for  trial  before  the  Honorable  John  J. 
Hawkins,  be  vacated  and  set  aside,  and  the 
papers  In  the  cause  returned  to  the  clerk  ot 
the  said  district  court  In  and  for  Maricopa 
county,  and  the  cause  be  placed  upon  the 
docket  for  trial.  On  December  11,  1807,  and 
at  the  November,  1897,  term  of  said  court,  the 
defendant  A.  J.  Daggs  appeared,  and  moved 
the  court  to  strike  the  cause  from  the  docket 
for  want  of  Jurisdiction.  This  motion  was 
denied.  During  the  May  term,  1898,  of  said 
court,  the  London  Company,  by  A.  J.  Daggs, 
its  attorney,  moved  the  court  for  leave  to  flle 
an  application  to  intervene  in  the  cause, 
which  motion  was  granted.  The  record  does 
not  show  whether  the  application  was  there- 
after actually  made,  or  whether,  when  made, 
the  London  Company  was  permitted  to  Inter- 
vene in  the  action.  On  October  8,  1898,  the 
cause  was  set  down  for  trial  for  the  18th  day 
of  October,  1898.  On  October  15,  1898,  de- 
fendant A.  J.  Daggs  applied  to  the  court  for 
an  order  setting  aside  the  default  thereto- 
fore, to  wit,  on  the  13th  of  November,  1894, 
entered  against  him  in  the  cause,  and  that 
he  be  allowed  to  flle  his  answer  therein. 
Thereupon  the  court  ordered  the  default  set 
aside,  and  granted  said  defendant  leave  to 
flle  his  answer,  and  the  answer  was  there- 
upon filed  by  said  defendant  Upon  the  trial 
of  the  action,  testimony  was  Introduced  upon 
behalf  of  the  plaintiff,  as  well  as  upon  be- 
half of  the  intervener,  J.  G  Goodwin.  No  tes- 
timony was  Introduced  by  or  on  behalf  of  de- 
fendant Daggs.  The  latter  contented  himself 
with  objecting  to  the  Introduction  of  testi- 
mony on  the  part  of  plaintiff  and  Intervener, 
upon  the  ground  that  no  answer  had  been 
filed  by  them  to  what  he  termed  his  verified 
cross  bill.  The  court  found  that  the  Interest 
of  plaintiff  John  H.  Bolton  In  and  to  the  note 
and  mortgage  sued  upon  by  him  had  been, 
since  the  commencement  of  the  suit,  assigned 
and  transferred  to  Mary  Goodwin,  and  or- 
dered that  said  Mary  Goodwin  be  substituted 
as  the  party  plaintiff  In  the  suit  and  that  the 
proceedings  thereafter  should  be  prosecuted 
in  her  name,  as  plaintiff,  as  the  legal  suc- 
cessor In  interest  of  said  John  H.  Bolton. 
The  court  further  found  that  there  was  due 
from  the  proof  to  the  said  Mary  Goodwin 
upon  the  note  of  the  defendant  James  H.  Mc- 
Cllntock, given  to  the  said  John  H.  Bolton  and 
assigned  to  said  Mary  Goodwin,  the  sum  of 
$1,405.40  principal  and  Interest,  and  the  fur- 
ther sum  of  $140.64  attorney's  fees.  The 
court  further  found  that  there  was  due  and 
unpaid  upon  the  Judgment  theretofore  obtain- 
ed by  the  Phoenix  National  Bank  against 
.Tames  H.  McCllntock  and  Sara  A.  McClln- 
tock. and  which  had  theretofore  been  assign- 
ed to  intervener  James  0.  Goodwin,  the  sum 
of  $648.67,  being  the  amount  of  principal,  In- 
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terest,  and  costs  doe.  Tbe  court  further 
found  that  the  amount  due  plaintiff  was  se- 
cured by  mortgage  on  the  lands  described  In 
the  complaint,  and  that  the  said  mortgage 
constituted  the  first  lien  upon  the  same,  and 
further  found  that  the  amount  due  inter- 
vener J.  C.  Goodwin  constituted  a  second  lien 
upon  said  premises.  Tbe  court  ordered,  ad- 
Judged,  and  decreed  that  the  said  premises  be 
sold  according  to  law,  and  that  out  of  the 
proceeds  of  said  sale  there  should  be  paid- 
First,  the  costs  of  said  sale;  second,  the 
amount  due  Mary  Goodwin  found  as  afore- 
said; third,  the  amount  found  to  bo  due  in- 
tervener James  C.  Goodwin;  and,  fourth,  that 
the  surplus,  if  any,  should  be  paid  to  whom- 
soever may  be  entitled  to  the  same,  and  that 
all  the  right,  title,  and  equity  of  all  the  par- 
ties to  the  suit  in  and  to  said  premises,  and 
every  part  thereof,  be  forfeited)  barred,  and 
foreclosed.  From  this  Jud^ent,  and  from 
the  order  overruling  defendant  A.  J.  Daggs' 
motion  for  a  new  trial,  he  brings  this  appeal 
The  London  Company  also  Joins  In  tbe  ap- 
peal; but,  as  the  record  nowhere  discloses 
that  tbe  latter  had  any  standing  as  Inter- 
vener, or  ever  became  a  party  to  the  cause, 
we  will  consider  the  appeal  as  though  taken 
by  defendant  A.  J.  Daggs,  and  by  him  only. 
Appellant  has  filed  a  voluminous  brief,  in 
which  are  a  large  number  of  assignments  of 
error.  Grouping  these  assignments,  and  dis- 
regarding those  which  are  based  upon  no 
matter  of  record  in  the  cause,  but  which  are 
supported  wholly  by  the  affidavit  of  counsel 
for  the  appellitnt  made  In  the  assignments, 
and  which  therefore  we  may  not  regard, 
three  questions  are  presented:  (1)  That  the 
court  had  lost  Jurisdiction  of  the  ease  by  rea- 
son of  the  order  made  by  the  presiding  Judge 
transferring  the  cause  for  trial  to  the  Fourth 
Judicial  district;  (2)  that  no  answer  was 
made  to  what  appellant  terms  in  the  assign- 
ment his  verlfled  cross  answer  filed  by  him, 
and  he  was  therefore  entitled  to  Judgment 
according  to  the  prayer  of  said  answer;  and 
(3)  that  the  Judgment  is  excessive. 

•1.  The  question  whether  the  district  court 
of, Maricopa  county  had  lost  Jurisdiction  of 
this  cause  by  reason  of  the  order  made  by  the 
presiding  Judge  at  the  November,  1894,  term 
of  said  court,  is  not  one  which  appellant  can, 
under  the  record,  now  raise.  It  is  true  the 
record  discloses  that  a  motion  was  made  by 
appellant  in  the  court  below  to  have  the  cause 
stricken  from  the  flies,  for  the  reason,  as  as- 
signed, that  the  court  iiad  no  Jurisdiction  of 
the  action.  At  the  time  the  motion  was  pre- 
sented, appellant  was  In  default,  and  had  no 
right,  therefore,  to  appear;  but,  however  this 
may  be,  his  appearance.  If  such  it  was,  was 
not  special,  but  a  general  one.  Again,  at  a 
subsequent  term  at  which  this  motion  was 
made,  appellant  appeared  and  formally  ap- 
plied to  have  the  default  taken  against  him 
set  aside,  and  for  leave  to  file  an  answer  in 
tbe  suit.  The  court  permitted  the  default  to 
be   vacated,  and  gave  appellant  leave  to  an- 


swer, whereupon  appellant  appeared  and  an- 
swered without  raising  the  question  of  Juris- 
diction. It  matters  not,  therefore,  whether 
tbe  order  transferring  the  cause  to  the  Yava- 
pai county  court  was  valid,  or  whether,  as 
subsequently  regarded  by  the  trial  court,  it 
was  nugatory  and  void.  The  appellant  vol- 
untarily appeared  in  the  action,  and  by  his 
consent  conferred  Jurisdiction  upon  the  trial 
court.  The  court  had  Jurisdiction  of  the  sub- 
ject-matter, and,  by  consent  of  parties  and 
the  voluntary  appearance  of  appellant,  had 
Jurisdiction  of  the  persons.  Center  Tp.  v. 
Marlon  Co.  Com'rs  aud.  Sup.)  10  N.  E.  291; 
I  Gager  v.  Doe,  23  Ala.  341. 

2.  The  answer  made  by  A.  3.  Daggs,  and 
which  he  terms  a  verified  cross  answer  or 
comphiint.  Is  too  lengthy  to  be  given  In  full. 
It  Is  discursive,  argumentative,  and  In  many 
particulars  incoosequentiatl.  There  may  be 
gathered  from  It,  however,  two  defenses 
which  the  pleader  had  in  mind,  and  which  he 
has  attempted,  however  badly,  to  set  up. 
The  first  is  a  tender  of  the  amount  due  upon 
the  note  and  mortgage  set  forth  in  the  com- 
plaint, and,  second,  that  said  note  and  mort- 
gage had  been  fraudulently  assigned  to  Mary 
Goodwin,  and  the  Judgment  obtained  by  the 
Phcculx  National  Bank  bad  been  fraudulent- 
ly assigned  to  Intervener  J.  C.  Goodwin  In  the 
Interest  of,  and  for  the  benefit  of,  James  H. 
McCIintock  and  Sara  A.  McCUntock,  and 
that,  at  the  time  of  the  said  Intervention  by 
said  J.  C.  Goodwin,  the  Indebtedness  repre- 
sented by  the  note  and  mortgage  set  forth  in 
the  complaint,  as  well  as  tbe  indebtedness 
represented  by  the  Judgment  obtained  by  the 
Phoenix  National  Bank,  had  been  paid  by  the 
said  McClintocks,  and  that  said  assignments 
were  made,  and  that  said  suit  was  being  pros- 
ecuted, for  the  purpose  and  Intent  that  the 
premises  sought  to  be  foreclosed  should  be 
sold  to  satisfy  the  said  Indebtedness,  to  the 
injury  of  the  defendant  as  the  owner  of  said 
premises. 

It  is  contended  by  appellant  that  the  an- 
swer so  made  by  blm  was  one  which  required 
a  replication  by  the  plaintiff  and  by  the  inter- 
vener, and  that  in  default  thereof  he  should 
have  been  given  a  Judgment  according  to  the 
prayer  with  which  said  answer  was  conclud- 
ed, which  was,  in  effect,  that  the  mortgages 
given  to  secure  the  Indebtedness  represented 
by  the  note  given  to  plaintiff,  and  by  the  Judg- 
ment obtained  by  the  Phoenix  National  Bank, 
should  be  decreed  to  be  a  cloud  upon  the  de- 
fendants' title,  and  that  said  premises  be 
freed  from  the  lien  of  said  mortgages.  No 
matter  what  appellant  may  choose  to  term 
this  pleading  on  his  part,  nor  what  affirmative 
relief  he  may  have  asked  therein,  the  charac- 
ter of  the  pleading,  and  whether  it  be  an  an- 
swer or  a  cross  complaint,  must  be  determin- 
ed from  the  nature  of  the  defense  as  made. 
Tender,  like  a  plea  of  payment.  Is  but  a  de- 
fense, and,  when  set  up  in  an  answer,  needs 
no  replication,  under  our  system  of  pleading. 

The  second  defense  made  by  appellant  was 
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likewise  not  one  that  required  a  replication, 
inasmuch  as  It  merely  raised  the  question  of 
the  right  of  the  plalntlft  and  intervener  to 
maintain  the  action,  for  the  reason,  as  al- 
leged, that  the  note  and  mortgage,  as  well  as 
the  Judgment,  did  not  represent  a  valid  In- 
debtedness against  the  McGlintoclis.  It  must 
be  remembered  that  A.  J.  Daggs  was  made  a 
defendant  because  he  held  the  legal  title  to 
the  premises  sought  to  be  foreclosed,  and  that 
his  sole  Interest  lay  In  defeating  a  foreclosure 
of  the  mortgages  and  a  sale  of  the  premises 
to  satisfy  the  same.  The  effect  of  his  answer 
and  both  defenses  is  a  denial  that  the  mort- 
gages were  valid  and  existing  liens  against 
the  premises,  matters  which  the  court  was 
required  to  find  before  any  valid  decree  or 
Judgment  foreclosing  said  mortgages  and  or- 
dering said  sale  could  he  made.  The  answer, 
therefore,  of  appellant  was  -not  In  the  nature 
of  a  cross  complaint,  and  needed  no  answer 
thereto. 

3.  We  find  the  Judgment  to  be  erroneous  In 
two  particulars:  First  The  court  found  that 
there  was  due  Mary  Ooodwln,  the  successor 
In  Interest  of  John  H.  Bolton,  the  sum  of 
$1,406.40,  and  allowed  an  attorney's  fee  of 
10  per  cent  upon  this  amount,  and  gave  Judg- 
ment for  the  amount  found  dUe,  together  with 
said,  attorney's  fee,  and  allowed  Interest  on 
the  total  amount  of  the  Judgment  at  the  rate 
of  1%  per  cent  per  month.  Under  the  terms 
of  the  note,  the  Judgment  should  have  been 
for  $1,405.40,  with- interest  thereon  at  1%  per 
cent  per  month,  and  for  the  further  sum  of 
$140.54  attorney's  fee,  with  Interest  thereon 
at  7  per  cent,  per  annum,  together  with  the 
costs,  which  were  taxed  at  $39.65.  Second. 
The  court  found  that  there  was  due  James  O. 
Goodwin  upon  the  Judgment  assigned  to  him 
by  the  Phoenix  National  Bank  the  sum  of 
$648.67,  and  allowed  Interest  on  $513.30  of 
this  amount  at  the  rate  of  1^  per  cent  per 
month,  and  interest  upon  $135.37  thereof  at 
the  rate  of  7  per  cent  per  annum.  The  Judg- 
ment sued  upon  was  for  the  amount  of 
$406.05,  including  costs.  Of  this  amount,  the 
Judgment  provided  that  $300  should  bear  In- 
terest from  the  date  of  the  Judgment  to  wit, 
the  23d  day  of  November,  1894,  until  paid,  at 
the  rate  of  VA  per  cent  per  month.  The 
Judgment,  therefore,  in  this  case  should  have 
corresponded  with  the  Judgment  sued  upon; 
that  is  to  say,  the  Judgment  should  have  been 
that  said  James  O.  Goodwin  have  and  recover 
the  sum  of  $300,  with  interest  thereon  from 
the  23d  day  of  November,  18&1,  until  paid,  at 
the  rate  of  m  per  cent  per  month,  and  the 
further  sum  of  $206.05,  with  Interest  thereon 
from  said. 23d  day  of  November,  1894.  at  the 
rate  of  7  per  cent  per  annum  until  paid.  We 
find  no  reversible  error  in  the  record  which 
requires  the  granting  of  a  new  trial,  but  fhe 
court  below  is  directed  to  modify  Its  Judgment 
In  the  particulars  in  which  we  have  hereinbe- 
fore found  It  to  be  erroneous. 

X>OAN  and  DAVIS,  JJ.,  concur. 
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(Sopreme  Court  of  Arisona.    Jane  Z,  1889.) 

OBJECTIONS     TO     EVIDBNOa— CONSOLIDATION 
OF  ACTIONS— NEW  TRIAL-SURPBISE. 

1.  An  objection  that  testimony  is  "irrelevant, 
Immateriitl,  and  incompetent"  does  not  raise  the 
question  that  the  pleadings  raise  no  issue  making 
the  testimony  admissible. 

2.  Two  actirais  were  tried  together.  In  the 
trial  of  the  first,  evidence  was  received  over  ob- 
jection, btt;  the  objection  was  not  raised  that 
the  evidence  was  not  admissible  nnder  the  plead- 
ings in  the  second  action.  At  the  close  of  the 
testimony  in  the  first  case  it  was  stipulated  that 
the  testimony,  in  so  far  as  applicable,  should  be 
talien  as  proof  in  the  second  case.  Btid,  that 
by  the  stipulation,  and  the  faiinre  to  raise  the 
point  during  trial,  the  objection  of  insufficient 
allegations  to  admit  the  evidence  in  the  second 
case  was  waived;  the  pleading  in  the  latter  case 
being  suflSdent  to  support  the  judgment  render- 
ed. 

3.  The  giving  of  a  note  Is  only  prima  fade  evi- 
dence that  the  amount  tiierein  expresses  the  ex- 
act indebtedness  between  the  parties,  and  a  full 
settlement  of  mutual  accounts;  and  the  contrary 
may  be  shown  by  competent  evidence. 

4.  Where  a  trial  lasted  13  days,  Uie  testi- 
mony relied  on  to  show  surprise  was  elicited  from 
the  first  witness,  no  application  was  made  for  a 
continuance  to  enable  the  parties  surprised  to 
meet  the  testimony,  the  court's  attention  was  not 
called  to  the  fact  that  other  witnesses  than  those 
in  court  would  have  to  be  called,  the  party  stip- 
ulated that  the  evidence  should  be  used  in  a  sec- 
ond case,  and  he  entered  on  the  second  trial 
without  objection,  a  new  trial  will  not  be  grant- 
ed on  the  ground  of  surprise. 

Appeal  from  district  court  Maricopa  comi- 
ty;  before  Justice  Webster  Street. 

Action  by  J.  E.  Walker,  assignee  of  the 
Hartford  Banking  Company,  against  C.  H. 
Gray.  From  a  Judgment  for  defendant  and 
an  order  denying  a  new  trial,  plaintilt  i^;*- 
peals.    Affirmed. 

W.  H.  Stlllwell,  C.  F.  Alnsworth,  and  Klb- 
bey  &  Edwards,  for  appellant  Joseph  Camp- 
bell and  Walter  Bennett  for  appellee. 

SLOAN,  J.  On  the  15th  day  of  August 
1893,  the  Hartford  Banking  Company,  a  cor- 
poration duly  organized  under  the  laws  of  th« 
territory  of  Arizona,  and  doing  a  banking 
busfness  In  the  city  of  Phoenix,  executed  and 
delivered  to  J.  K  Walker  a  deed  of  assign- 
ment of  all  the  property  belonging  to  the 
bank, — real,  personal,  and  mixed,— in  tmst  for 
the  benefit  of  the  creditors  of  the  company. 
The  books  of  the  bank  at  the  time  of  the  as- 
signment showed  that  appellee,  C.  H.  Gray, 
was  Indebted  to  the  bank  for  overdrafts  In 
the  sum  of  $4,803.89.  On  the  13th  day  of 
June,  1895,  said  assignee  brought  suit  to 
recover  from  said  Gray  the  amount  of  said 
indebtedness  as  shown  by  the  books  of  the 
bank.  The  answer  of  Gray  to  the  complaint 
in  this  acti6n  contained  a  general  denial,  and 
by  way  of  special  defense  set  up  that  be- 
tween the  30th  day  of  May,  1896,  and  the  1st 
day  of  June,  1897,  the  defendant  for  the 
use  and  benefit  of  the  plaintlfTs  assignor,  the 
Hartford  Banking  Company,  advanced  and 
paid  over  to  the  Bank  of  British  Columbia 


Digitized  by 


Google 


Ariz.) 


WALKER  v.  GRAY. 


615 


the  sum  of  $8,§28,  In  which  said  sum  said 
banking  company  was  Indebted  to  the  Bank 
of  British  Columbia;  that  neither  the  plain- 
tiff nor  said  Hartford  Banking  Company  had 
repaid  said  sum  to  the  defendant  or  any  part 
thereof.  By  way  of  further  answer  and  coun- 
terclaim, the  answer  alleged  that  at  various 
times  between  the  1st  day  of  January,  1889, 
and  the  1st  day  of  July,  1893,  said  defendant 
deposited  with  the  said  Hartford  Banking 
Company  large  sums  of  money,  aggregating 
the  sum  of  $13,000,  for  the  use  of  defendant 
(to  be  drawn  out  and  used  by  him);  that  on 
the day  of  January,  1893,  said  defend- 
ant demanded  of  said  banking  company  said 
sum  of  $13,000;  and  that  the  said  bank  had 
failed  and  refused  to  pay  the  same,  or  any 
part  thereof,— and  prayed  that  the  said  Hart- 
ford Banking  Company  ,be  made  a  party  to 
the  action,  and  that  defendant  recover  Judg- 
ment for  said  sum  of  $13,000,  with  Interest; 
and  that  the  plaintiff  be  ordered  to  pay  the 
same  out  of  any  funds  he  might  have  belong- 
ing to  said  banking  company;  and  for  costs. 
Xo  answer  was  filed  by  the  plaintiff  In  this 
action  to  the  defendant's  counterclaim. 

The  record  discloses  that  at  the  time  of  the 
institution  of  the  above  action  there  was 
ponding  in  the  district  court  of  Maricopa 
county  an  action  brought  by  said  C.  H.  Gray 
and  Mary  A.  Gray,  his  wife,  against  the  said 
Hartford  Banking  Company  and  said  J.  E. 
Walker,  assignee  of  said  company. .  The  ob- 
ject of  this  suit  was  to  obtain  an  injunction 
against  Walker,  as  assignee,  restraining  him 
from  proceeding  with  the  sale  of  certain 
premises  owned  by  plaintiffs  under  a  Judg- 
ment obtained  by  the  Bank  of  British  Co- 
lumbia against  said  plaintiffs  for  the  sum  of 
$10,057.8^  including  Interest  and  costs,  and 
the  foreclosure  of  certain  mortgage  Hens 
against  said  premises,  which  said  Judgment 
had  been  assigned  to  said  Walker,  as  the  as- 
signee of  said  Hartford  Banking  Company. 
As  a  ground  for  said  relief,  plaintiffs  in  this 
suit  set  up  that  the  said  Judgment  represent- 
ed an  indebtedness  which  had  been  evidenced 
by  two  promissory  notes  of  $5,000  each,  each 
secured  by  a  mortgage  on  premises  belonging 
to  said  C.  H.  and  Mary  A.  Gray,  and  that 
these  notes  and  mortgages  were  given  to  said 
Hartford  Banking  Company  without  any  con- 
sideration whatever,  and  were  accommodation 
paper  merely.  The  complaint  In  injunction  fur- 
ther alleged  that  said  Gray  had  paid  the 
Bank  of  British  Columbia  on  said  notes  and 
mortgages  the  sum  of  $8,520,  for  which  Judg- 
ment was  asked  against  said  Walker,  as  as- 
signee, for  said  amount,  together  with  the 
costs. 

When  these  two  eases  were  called  for  trial, 
they  were,  by  the  consent  of  parties,  tried  to- 
gether; the  testimony  In  the  Injunction  case 
being  first  taken,  and  by  stipulation,  so  far 
as  applicable,  was  considered  as  offered  In 
the  case  of  Walker,  as  assignee,  against  0. 
H.  Gray.  In  the  injunction  suit  the  court- 
found  that  the  plaintiffs  had  failed  to  estab- 


lish any  equitable  ground  for  enjoining  the 
enforcement  of  the  judgment  obtained  by  the 
Bank  of  British  Columbia,  and  assigned  to 
Walker  as  assignee,  upon  which  judgment 
there  was  an  unpaid  balance  of  $5,154.51,  and 
dismissed  the  action. 

In  the  suit  of  Walker,  assignee,  agatast  C. 
H.  Gray,  the  findings  of  fact  made  by  the 
court  were  as  follows:  "First.  That  on  the 
15th  day  of  August,  1893,  the  Hartford  Bank- 
ing Company  executed  and  delivered  to  the 
plaintiff  a  deed  of  assignment,  in  trust  and 
for  the  benefit  of  all  its  creditors,  of  all  the 
property  belonging  to  said  banking  corpora- 
tion, and  that  plaintiff  Is  the  duly-qualifled 
and  acting  trustee  of  said  corporation.  Sec- 
ond. That  in  djvers  sums  and  at  divers  times 
between  the  1st  day  of  January,  1889,  and 
the  Ist  day  of  July,  1893,  the  said  defendant, 
C.  H.  Gray,  deposited  with  the  Hartford 
Banking  Company,  to  be  placed  to  the  credit 
of  said  defendant,  %nd  to  be  drawn  out  on 
checks  of  said  defendant  when  he  should  so 
elect,  the  total  sum  of  $51,851..3G,  and  with 
said  sum  so  deposited  by  defendant  with  the 
said  Hartford  Banking  Company,  was  Includ- 
ed the  sum  of  $31,500  so  deposited  by  the 
defendant  with  the  Hartford  Banking  Com- 
pany on  the  12th  day  of  November,  1890,  and 
of  which  said  sum  $22,000  only  was  placed 
to  the  credit  of  said  defendant  by  the  said 
Hartford  Banking  Company,  and  the  remain- 
der thereof,  to  wit,  the  sum  of  $9,500,  was  by 
the  cashier  of  the  said  Hartford  Banking 
Company  wrongfully,  and  withou,t  the  knowl- 
edge or  consent  of  said  defendant,  C.  H. 
Gray,  placed  to  the  credit  of  E.  H.  Hiller, 
trustee;  that  the  said  sum  of  $51,851.3S 
deposited  by  the  defendant,  C.  H.  Gray,  with 
the  Hartford  Banking  Company,  also  includ- 
ed the  sum  of  $1,000  so  deposited  by  the  said 
defendant  on  November  12,  1890,  to  be  drawn 
out  by  the  said  defendant  on  the  performance 
of  certain  conditions  by  the  said  defendant, 
and  that  thereafter  the  said  conditions  were 
duly  performed  by  the  said  defendant,  and 
the  bank  has  undoubtedly  received  authority 
to  pay  said  $1,000,  but  tlmt  said  assignee 
placed  it  to  the  credit  of  said  defendant  on 
the  books  of  the  said  bank;  and  that  the 
defendant  never  drew  out  the  same,  and  is 
now  entitled  to  the  same  against  the  plaintiff 
herein.  Third.  That  between  the  1st  day  of 
January,  1889,  and  the  1st  day  of  July,  1893, 
said  defendant  drew  out  of  said  bank  the  sum 
of  $46,155.76,  which  said  amount  Includes  the 
sum  of  $4,803.89  mentioned  In  the  complaint 
of  plaintiff  herein,  and  for  which  suit  was 
brought  by  the  plaintiff.  Fourth.  That  on 
the  15th  day  of  August,  1893,  the  date  upon 
which  said  Hartford  .Banking  Company  made 
said  assignment,  it  was  indebted  to  said  de- 
fendant upon  said  deposits  in  the  sum  of 
$5,696.11,  no  part  of  which  has  been  paid  to 
the  said  defendant."  Under  these  findings, 
the  court  gave  judgment  for  the  defendant. 
Gray,  In  the  sum  found  due  him,  to  wit,  $5,- 
606.11,  less  the  amount  due  from  said  C.  H. 
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and  Mary  A.  Gray  to  Walker,  as  the  asslg^nee 
of  the  Hartford  Banking  Company,  under  the 
Judgment  of  foreclosure  rendei'ed  In  the  suit 
of  the  Bank  of  British  Columbia  against  O. 
H.  Gray  and  Mary  A.  Gray,  to  wit,  the  sum 
of  *5,1M.51.  This  left  a  balance  of  $541.60, 
which  sum,  together  with  the  costs,  Walker, 
as  assignee,  was  ordered  and  adjudged  to  pay 
to  said  O.  H.  Gray  out  of  any  funds  in  his 
hands  as  such  assignee,  or  that  might  there- 
after come  into  his  hands,  belonging  to  the 
Hartford  Banking  Company,  at  the  same 
ratio  as  other  debts  of  said  company. 

The  appellant.  Walker,  filed  his  motion  for 
a  new  trial.  In  which  he  set  up  that  at  the 
trial  of  the  action  he  was  taken  by  surprise. 
In  that,  from  the  answer  and  counterclaim 
filed,  he  was  led  to  expect  that  Gray's  de- 
fense would  be  limited  to  proof  that  the  sum 
of  $8,528,  alleged  to  have  been  paid  the  Bank 
of  British  Columbia,  tiad  been  paid  for  the 
benefit  of  said  Hartford  Banking  Company 
under  the  notes  given  as  accommodation  pa- 
per, and  to  proof  that  between  the  1st  day  of 
January,  1889,  and  the  Ist  day  of  July,  1893, 
he  had  deposited  with  said  Hartford  Banking 
Company  the  sum  of  $13,000,  which  had  not 
l)een  drawn  by  him  or  paid  to  hhn  by  said 
bank;  that  upon  the  trial  Gray  was  permit- 
ted to  testify,  over  objection,  that  on  or  about 
November  12,  1890,  a  certain  check  for  $31,- 
500  bad  been  deposited  by  him  in  the  said 
bank,  which  should  have  been  credited  to 
him  on  the  books  of  the  company,  but  that 
in  fact  but '$22,000  of  this  sum  was  so  cred- 
ited, and  that  the  balance  of  $9,500  was  plac- 
ed by  one'  B.  H.  HlUer,  cashier  of  said  bank, 
to  the  account  of  E.  H.  Hliler,  trustee,  with- 
out authority,  and  without  his  knowledge 
and  consent,  and  that  the  said  sum  of  $9,- 
500  was  due  him  from  said  bank,  and  for 
which  he  should  be  credited;  that  there  was 
nothing  in  the  pleadings  to  Indicate  that  an 
issue  would  arise  as  to  the' proper  disposition 
of  the  $9,500,  and  that,  had  he  known  or  an- 
ticipated that  such  an  Issue  would  arise,  he 
would  have  been  prepared  to  have  met  the 
Issue  with  the  production  of  testimony  show- 
ing that  Gray  had  been  credited  by  the  bank 
in  the  total  amount  due  him,  and  that  the 
$9,500  placed  to  the  credit  of  E.  H.  Hliler, 
trustee,  was  not  the  money  of  said  C.  H. 
Gray,  but  the  money  of  said  B.  H.  Hliler, 
trustee;  that  since  the  trial  of  the  action  he 
has  learned  by  the  affidavits  of  one  A.  G. 
Hubbard  and  said  E.  H.  Hliler  that  the  said 
$9,500  was  a  part  of  the  $31,500  paid  into  the 
bank  on  a  check  payable  to  the  order  of  said 
E.  H.  Hliler,  $22,000  of  which  last  amount 
was  to  be  paid  to  said  Gray,  and  the  said 
$9,500  was  for  the  purpose  of  paying  certain 
indebtedness  of  said  Gray,  and  certain  costs 
incurred  in  a  suit  wherein  said  Gray  was  a 
party;  that  the  testimony  of  said  Hubbard 
and  said  Hliler  could  have  been  obtained  by 
him,  had  he  known  or  expected,  or  had  rea- 
son to  know  or  expect,  that  said  testimony 
Would  be  material  in  the  trial  of  said  action. 


The  court  overruled  the  motion  for  a  new 
trial,  from  which  ruling  and  from  the  judg- 
ment Walker  appeals. 

Six  assignments  of  error  were  made  by 
counsel  for  appellant  in  their  brief.  The  first 
two  were  based  upon  the  reception  of  evi- 
dence on  the  part  of  appellee.  Gray,  and  the 
rulings  of  the  court  thereon,— particularly  up- 
•on  the  admission  of  the  testimony  of  Gray 
relating  to  the  check  for  $31,500,  and  the 
misappropriation  by  the  cashier  of  the  bank 
of  $9,500,  part  of  the  proceeds  of  the  check. 
It  Is  contended  that  nelthv  the  answer  nor 
the  counterclaim  filed  In  this  action  support 
this  evidence.  This  testimony  was  put  in 
in  the  Injunction  case,  In  which  the  transac- 
tion between  Gray  and  the  bank  were  fully 
gone  Into.  When  the  testimony  was  Intro- 
duced, the  objection -was  made  by  counsel  for 
appellant  that  it  was  "Immaterial,  irrelevant, 
and  Incompetent."  The  question  that  no  is- 
sue was  made  by  the  pleadings  which  ren- 
dered the  testimony  of  Gray  as  to  the  mis- 
appropriation of  the  $9,500  admissible  was 
not  raised.  Again,  as  we  have  seen,  at  the 
close  of  the  testimony  put  in  in  the  Injunc- 
tion case,  counsel  for  appellant  stipulated  In 
open  court  that  said  testimony,  in  so  far  as 
applicable,  should  be  considered  by  the  court, 
and  taken  as  the  proof  In  this  case.  The 
record  does  not  show  that  the  court,  in  rul- 
ing upon  the  objections  made  to  the  intro- 
duction of  evidence  in  the  injunction  case, 
did  80  with  reference  to  the  state  of  the 
pleadings  In  this  case.  Appellant,  therefore, 
in  order  to  save  an  exception  to  the  admis- 
sion of  testimony  given  in  the  former  case 
relating  to  the  subject-matter  of  -this  action 
on  the  ground  of  Insufilclent  allegations  in 
appellee's  answer  and  cro^s  complaint,  should 
have,  as  a  part  of  his  stipulation,  raised  the 
point,  and  not  waited  until  after  the  court's 
decision.  Had  the  cross  complaint  been  so 
radically  defective  as  not  to  support  a  Judg- 
ment thereon,  no  objection  or  exception 
thereto  was  necessary  in  order  to  save  the 
point  An  inspection,  however,  of  the  coun- 
ter'clahu,  will  show  that  it  is  sufficient  In  this 
respect,  no  matter  how  great  the  variance  be- 
tween the  allegations  of  such  counterclaim 
and  the  proof  may  have  been,  as  it  clearly 
stated  a  cause  of  action.  We  hold,  therefore, 
that  appellant  waived  his  objection  by  his 
stipulation,  and  failure  to  raise  the  point  at 
any  time  during  the  trial. 

The  third  and  fourth  assignments  of  error 
are  based  upon  the  Insufllciency  of  the  evi- 
dence to  support  the  Judgment.  It  Is  con- 
tended in  support  of  these  assignments  that 
appellant  was  concluded  from  claiming  that 
the  bank  misappropriated  the  sum  of  $9,500 
out  of  the  proceeds  of  the  check  for  $31,500 
deppslted  by  him  with  the  Hartford  Banking 
Company,  and  that  he  therefore  should  be 
credited  with  that  amount,  because  subse- 
quently he  gave  to  the  bank  two  notes,  for 
$5,000  each,  secured  by  mortgage  on  his 
homestead  and  other  real  estate,  as  found  by 
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the  court  In  the  judgment  rendered  In  the  In- 
junction case.  In  support  of  this  contention, 
oounael  for  appellant  cite  a  large  number  of 
antborltlea.  None  of  these,  however,  go  to 
the  extent  of  holding  that  the  giving  of  a 
note  is  conclusive  evidence  of  a  settlement  of 
all  accounts  between  the  parties,  and  that 
the  amount  expressed  in  tbe  note  represent- 
ed the  exact  Indebtedness  of  the  maker  to 
the  payee,  ag  a  result  of  such  settlement. 
The  furthest  extent  to  which  these  cases  go 
is  that  the  giving  of  a  note  where  there  are 
mutual  accounts  between  the  maker  and 
payee  is  prima  facie  evidence  of  a  settlement 
of  the  accounts,  and  that  the  amount  express- 
ed In  such  note  actually  represents  a  balance 
due  from  tbe  maker  to  .the  payee.  Such  a 
note  Is  not  held,  In  other  words,  to  be  con- 
clusive evidence  that  the  maker  was  actually 
Indebted  to  tbe  payee  In  the  amount  men- 
tioned therein,  aa  a  result  of  a  complete  and 
full  settlement  of  mutual  accounts,  but  only 
to  raise  a  presumption  of  this  fact,  which 
may  be  overturned  by  competent  evidence. 

The  fifth  and  sixth  assignments  of  error 
have  reference  to  the  action  of  the  court  In 
ovenrnUng  appellant's  motion  for  a  new  trial 
upon  the  ground  of  surprise  and  newly-dls- 
eoveied  evidence.  Appellant  contends  that 
tbe  trial  court  erred  in  not  granting  him  a 
new  trial  for  tbe  reason  that  he  was  taken 
by  surprise  by  the  testimony  of  Gray  rela- 
tive to  the  misappropriation  by  tbe  cashier, 
Hlller,  of  tbe  $9,500.  because  there  was  noth- 
ing in  tbe  answer  or  counterclaim  of  appel- 
lee, Gray,  to  indicate  that  any  such  defense 
would  be  made,  and  for  the  reason  that  the 
affldavitr  of  A.  H.  Hubbard,  of  the  Ann  of 
Hubbard  &  Bowero,  who  drew  the  check  for 
$31,500  and  the  affidavit  of  the  cashier,  B. 
H.  Hlller,  made  part  of  the  motion,  contra- 
dicted the  testimony  of  Gray,  and  showed 
that  tbe  latter  had  been  credited  with  the 
full  amount  of  tbe  proceeds  of  said  check  for 
$31,500  which  was  due  him,  and  that  there 
was  no  misappropriation  of  the  remainder,  as 
was  claimed  by  bim,  and  for  the  further  rea- 
son that  If  appellant  had  had  reason  to  ex- 
pect or  had  had  knowledge  that  such  a  de- 
fuse would  be  made,  he  would  have  had  the 
testimony  of  said  Bowers  and  of  said  Hlller 
on  the  trial  of  the  cause.  Surprise  which  is 
the  result  of  no  lack  of  diligence,  and.  which 
operated  to  tbe  prejudice  of  the  party  sur- 
prised, upon  the  trial,  and  prevented  his  ob- 
taining evidence  material  and  competent,  is 
a  good  ground  for  the  granting  of  a  new  trial. 
The  party  affected,  however,  must  first  have 
exhausted  all  his  other  remedies,  before  he  is 
entitled  to  a  new  trial.  He  will  not  be  per- 
mitted to  take  his  chances  of  obtaining  a 
▼erdlct  or  decision,  and  to  then  for  the  first 
time  avail  himself  of  the  point  on  motion  for 
a  new  trial.  As  we  have  seen,  the  testimony 
of  Gray  was  put  In  in  the  Injunction  case. 
The  records  show  that  this  cause  was  begun 
on  the  28th  day  of  May,  1S08,  and  concluded 
on  the  9th  day  of  June,  1898.     Gray  was  the 


first  witness  called  in  tbe  action.  The  rec- 
ord falls  to  disclose  that  appellant  made  any 
application  to  tbe  court  for  a  continuance  in 
the  Injunction  case  in  order  that  be  might 
meet  the  testimony  of  appellee  yrblcb  he 
claims  occasioned  his  surprise;  nor  does  it 
show  that  at  the  conclusion  of  the  injunction 
case  he  made  an  application  for  a  postpone- 
ment of  the  hearing  of  this  case  in  order  that 
be  might  procure  tbe  testimony  of  Hubbard 
and  Hlller;  nor  did  he  call  tbe  court's  at- 
tention to  the  fact  that  the  testimony  of 
Gray  made  It  necessary  that  he  should  pro- 
cure the  testimony  of  other  witnesses  than 
those  then  in  attendance  on  the  court.  The 
appellant  had  abundant  opportunity  to  apply  to 
the  court  for  a  continuance  of  this  cause  up- 
on tbe  ground  of  surprise,  and  during  the 
trial  of  tbe  injunction  suit  had  abundant  time 
within  which  to  consider  and  determine 
whether  the  testimony  of  Hlller  or  other  wit- 
nesses would  have'  been  needed  to  meet  the 
testimony  of  Gray  La  this  suit  His  silence 
nipon  tbe  point  of  surprise  during  tbe  trial  of 
the  injunction  case,  and  his  willingness  to 
enter  upon  tbe  hearing  of  this  cause  under 
stipulation  that  the  proof  in  tbe  injunction 
case  should  be  the  proof  in  this  case,  indi- 
cated that  he  was  content  to  submit  the  ques- 
tion as  to  the  misappropriation  by  the  Imnk 
of  the  $9,600  as  claimed  by  Gray,  on  bis  part, 
upon  the  evidence  of  tbe  books  of  tbe  com- 
pany, and  upon  tbe  other  evidence  in  tbe 
cause.  And,  having  lost,  he  should  not 
thereafter  be  heard  to  complain  because  of 
InsutHcIent  preparation  to  meet  the  issues  ab 
raised  by  appellee.  For  that  reason,  we  do 
not  think  tbe  trial  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  The 
judgment  of  the  court  below  is  affirmed. 

DOAN  and  DAVIS,  JJ.,  concur. 


((  Arte,  nv 

HALIi  V.  SOUTHERN  PAO.  CO. 

(Supreme  Coart  of  Arizona.     June  2,  1899.) 

RBPLBVriN  —  PLBADINO  —  DEFECT— WAIVER— 

ESTOPPELi— SPECIAL    INTERBST— UMIT 

OF  RECOVBRT— DAMAGES. 

1.  Where  answer  in  replevin  denied  pl&intiflrs 
allpgation  of  ownership,  but  not  that  he  was  en- 
titled to  the  immediate  possession  of  the  prop- 
erty, and  plaintiff  took  no  advantage  of  tbe  de- 
fect, but  tried  tbe  case  as  though  his  right  of 
possession  was  In  Issue,  the  defect  was  cured  by 
the  judgment  for  defendant. 

2.  Plaintiff  rpplevied  property  from  a  carrier, 
paying  its  transportation  charges,  and  sold  it  l>e- 
fore  trial.  It  was  stipulated  its  value  was  $460, 
plus  the  freight.  The  judgment  was  for  the  re- 
turn of  the  property,  or  its  value,  fixed  at  $460. 
Held,  thnt  his  advancement  for  freight  was  taken 
into  account,  and  hence  he  had  no  lien  on  the 
property  therefor. 

3.  Where  plaintiff  In  replevin  falls  to  estab- 
lish his  right  to  the  property,  he  cannot  eomplain 
of  a  finding  that  the  title  was  in  one  whose  right 
was  not  asserted  in  tbe  pleadings. 

4.  Plaintiff  in  replevin,  to  establish  -title,  set 
up  a  sale  of  the  property  to  him  under  a  judg- 
ment against  one  G..  and,  to  show  that  the 
brothers  of  O.  were  estopped  to  deny  Q.'s  titles 


Digitized  by 


Google 


618 


67  PACIFIC  REPOBTER. 


(Aril. 


testified  that  in  a  certain  otlier  suit,  in  which 
the  brothers  were  plaintiffs  and  plaintiff  in  the 
replevin  suit  was  a  defendant,  G.  had  justified 
on  a  coat  bond  as  owner  of  the  property,  but  it 
was  not  shown  what  relation  the  suit  in  which 
the  cost  bond  was  given  had  to  the  one  in  which 
the  jndement  against  G.  was  obtained,  nor  that 
the  brotners  had  any  knowledge  of  G.'s  represen- 
tation. Hdd,  that  the  estoppel  was  not  estab- 
lished. 

5.  The  right  of  a  bailee  as  against  one  who, 
without  title  or  right  of  possession,  replevied  the 
property  from  him,  is  not  limited  to  a  recovery 
of  the  value  of  his  special  interest,  a  return  of 
the  property  being  impossible;  but  he  may  recov- 
er its  full  value,  holding  the  excess  in  trust  for 
his  bailor. 

6.  A  judgment  for  Ae  value  of  property  re- 
plevied is  not  a  judgment  for  damages,  within 
Rev.  St.  par.  202.  authorizing  the  jury  to  assess 
the  value  of  the  property  taken,  and  damages  for 
its  detention. 

Appeal  from  district  court,  Pima  county; 
before  Justice  George  R.  Davis. 

Replevin  by  Charles  L.  Hall  against  the 
Southern  Pacific  Company.  There  was  a 
Judgment  few  defendant,  and  plalntilT  appeals. 
Affirmed. 


C.  W.  Wright  for  appellant. 
Hazzard,  for  appellee. 


Hereford  & 


SLOAN,  J.  In  the  court  below,  Charles  L. 
Hall  brought  suit  in  claim  and  delivery 
against  the  Southern  Pacific  Company  to  re- 
cover the  possession  of  31%  tons  of  street- 
i-allway  Iron.  The  complaint  alleged  that 
Hall  was  the  owner  and  entitled  to  the  Im- 
mediate possession  of  the  railway  iron,  and 
that  the  same  was  wrongfully  detained  by 
the  Southern  Pacific  Company  from  the  plaln- 
tlft.  Hall;  that  the  actual  value  of  the  same 
was  $455;  and  tbat  the  said  property  had  not 
been  seized  under  any  process,  execution,  or 
judgment  against  the  property  of  Hall.  The 
complaint  further  alleged  that  the  railroad 
company  claimed  a  lien  on  the  property  for 
freight,  amounting  to  $285.52,  and  that  the 
said  freight  charges  had  accrued  without  the 
knowledge  or  consent  of  the  plaintiff;  that, 
notwithstanding  he  was  in  no  Way  responsi- 
ble for  said  freight  charges,  and  although  the 
same  were  not  a  lien  on  the  property,  plain- 
tiff, before  the  commencement  of  the  suit 
tendered  said  sum  to  said  company  in  pay- 
ment of  said  charges,  and  demanded  posses- 
sion of  the  rails;  that  the  company  refused 
to  receive  said  money  or  deliver  possession  of 
said  property.  The  defendant  company  an- 
swered the  complaint,  denying  plaintiff's  own- 
ership of  the  property  described  in  the  com- 
plaint and  that  It  .wrongfully  detained  the 
same,  and  that  the  same  was  of  any  greater 
value  than  $-150.  By  way  of  further  answer 
the  defendant  company  set  up  that  the  rails 
were,  on  the  15th  day  of  February,  1808,  In 
the  possession  of  and  claimed  by  T.  J.  Good- 
win and  R.  G.  Goodwin,  of  the  town  of 
Tempe,  Maricopa  county,  Ariz.,  and  that  on 
said  date  said  Goodwins  offered  the  said  rail- 
road Iron  for  shipment  over  the  Maricopa, 
Phcenlx  &  Salt  River  Valley  Railroad  and 


the  railroad  of  the  defendant  company  from 
Tempe  to  the  city  of  Tucson,  In  Pima  county, 
Ariz.,  and  on  said  date  the  said  iron  was  so 
shipped  by  the  said  Goodwins  over  the  said 
railroads  and  consigned  to  one  C.  F.  Hoff, 
agent  of  the  Tucson  Street-Railroad  Company, 
at  said  town  of  Tucson;  that  for  a  long  time 
prior  to  the  date  of  the  shipment  above  men- 
tioned said  Goodwins  had  been  the  owners 
and  reputed  owners  of  the  said  Iron;  that  the 
defendant  company  had  no  knowledge  prior 
to  said  shipment  that  plaintiff  bad  any  claim 
of  ownership  to  the  said  railroad  iron;  that 
the  first  notice  of  such  claim  which  tlie  de- 
fendant company  had  was  after  the  said  ship- 
ment of  said  iron  from  Tempe  to  Tucson,  and 
after  freight  charges  to  the  amount  of  $285.- 
52  bad  accrued  against  the  same,  and  for 
which  the  defendant  claimed  a  lien  on  the 
same.  The  defendant  company  prayed  judg- 
ment against  the  plaintiff  for  the  return  of 
the  railroad  Iron,  or.  In  case  a  return  there- 
of could  not  be  had,  then  for  the  sum  of 
$460,  the  value  thereof;  and  also  prayed 
that  in  the  event  the  court  should  adjudge 
the  railroad  Iron  to  be  the  property  of  the 
plaintiff,  then  that  It  have  judgment  against 
the  plaintiff  for  the  sum  of  $285.52,  the  freight 
charges  on  the  same,  together  with  its  costs. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  Judgment  rendered  for  the  de- 
fendant company.  The  findings  of  fart  made 
by  the  court  were  as  follows:  "(1)  That  the 
defendant  the  Southern  Pacific  Company, 
was  entitled  to  the  possession  of  the  31^^ 
tons  of  street-railway  Iron  described  In  the' 
complaint  herein,  as  bailee  for  T.  J.  Goodwin 
and  R.  G.  Goodwin;  (2)  that  the  said  31i^ 
tons  of  street-railway  Iron  was,  on  the  24th 
day  of  February,  1898,  wrongfully  taken  from 
the  possession  of  the  defendant  and  delivered 
by  the  sheriff  of  the  county  of  Pima,  Ariz.  T.. 
to  the  plaintiff  herein;  (3)  that  before  the  de- 
livery of  the  said  street-railway  Iron  to  the 
plaintiff,  the  plaintiff  bad  filed  an  affidavit 
In  claim  and  delivery,  and  the  plaintiff,  as 
principal,  and  W.  H.  Barnes  and  George 
Pusch,  as  sureties,  had  made,  executed,  and 
delivered  to  the  sheriff  a  replevy  bond,  condi- 
tioned as  required  by  law;  (4)  that  the  plain- 
tiff failed  to  show  a  right  to  the  possession 
of  the  said  property,  and  has  not  returned 
the  possession  thereof  to  the  defendant;  (.")) 
that  the  value  of  the  said  property  Is  $460 
and  the  freight  paid  by  the  plaintiff  therein." 
The  court  further  found  as  conclusions  of 
law  from  the  foregoing  facts  that  the  plaintiff 
had  no  right  to  the  possession  of  the  property 
sued  for,  and  had  wrongfully  taken  posses- 
sion of  the  same  from  the  defendant  com- 
pany, and  that  the  title  to  the  said  property 
was  In  the  said  Goodwins,  and  the  right  of 
possession  in  the  defendant  company  as  a 
bailee  of  the  aforesaid  Goodwins.  The  court 
gave  Judgment  against  the  plaintiff  and 
against  bis  said  sureties  on  his  replevy  bond 
for  the  return  of  said  property  to  the  de- 
fendant company,  If  return  could  be  had,  and. 
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if  not,  then  that  It  recover' of  plaintiff  and 
bis  said  sureties  the  sum  of  |460,  the  value 
of  the  lion  i^s  found,  and  for  costs  of  suit. 
From  this  Judgment  and  the  order  overrul- 
ing plaintiff's  motion  for  a  new  trial,  Hall 
brings  this  appeal. 

The  appellant  makes  the  following  assign- 
ments of  error:  "First.  The  court  erred  In 
deciding  that  Hall  was  not  entitled  to  the 
possession  of  the  property,  the  pleadings  ad- 
mitting that  he  was.  Second.  The  court  err- 
ed In  deciding  that  Hall  was  not  entitled  to 
the  possession  of  the  property,  he  having  an 
existing  lien  thereon  for  the  transportation 
charges  be  bad  advanced.  Third.  The  court 
erred  in  adjudging  that  the  title  In  and  to 
sold  pr(q;iert7  was  in  the  two  Goodwins,  title 
in  them  not  having  been  pleaded.  Fourth. 
The  court  erred  in  deciding  that  the  title  to 
the  property  was  In  the  two  Goodwins,  they 
being,  by  the  facts  shown  in  the  case,  estop- 
ped from  denying  that  the  title  to  the  prop- 
erty was  in  their  brother  James.  Fifth.  The 
court  erred  in  giving  Judgment  against  Hall 
and  his  sureties  and  in  favor  of  the  company 
for  the  value  of  said  property,  the  company 
not  being  Its  owner,  and  having  no  interest  in 
it.  Sixth.  The  court  erred  in  adjudging  that 
the  ownership  of  the  property  Is  in  the  two 
Goodwins,  their  interest  therein,  whatever  it 
was,  having  been  transferred  to  the  Tucson 
Street  Railway  before  this  suit  was  insti- 
tuted. Seventh.  The  court  erred  In  giving 
Judgment  against  Hall  and  in  favor  of  the 
company  for  the  value  of  the  property,  no 
damages  having  been  pleaded  and  none  claim- 
ed by  it.  Eighth.  The  court  erred  in  giving 
judgment  against  Hall  and  in  favor  of  the 
company  for  the  'restoration'  of  the  property, 
without  adjudging  that,  on  such  'restoration' 
being  made,  the  company  should  return  to 
Hall  the  amount  he  bad  paid  It  as  its  trans- 
portation charges."  We  will  consider  these 
in  their  order. 

1.  The  answer  denied  the  allegation  In  the 
complaint  that  Hall  was  the  owner,  but  did 
not  deny  the  allegation  that  he  was  entitled 
to  the  Immediate  possession,  of  the  railroad 
iron.  While  the  answer  was  defective  in  this 
respect,  the  appellant,  however,  made  no  at- 
tempt, before  or  at  the  trial,  to  take  ad- 
vantage of  the  defect,  but,  on  the  contrary, 
tried  the  case  as  though  the  answer  put  In 
Issue  his  right  to  the  possession  of  the  rails. 
We  think,  under  these  circumstances,  the  de- 
fect in  the  answer  was  cured  by  the  Judg- 
ment. Bliss.  Code  PI.  i  442;  Gale  v.  Water 
Co.,  14  Cal.  26. 

2.  The  record  discloses  that  Hall,  at  the 
time  of  the  institution  of  the  suit,  gave  bond, 
and  replevied  the  property  from  the  railroad 
company,  and  at  the  time  paid  the  freight 
charge?  due  the  latter.  He  contends  that,  as 
a  lien  for  freight  is  transferable,  his  payment 
of  the  freight  charges  to  the  railroad  company 
gave  him  a  right  to  retain  the  property  until 
those  charges  were  refunded  to  him,  and  that 
the  Judgment  is  erroneous,   because  it  dees 


not  recognize  this  right  The  Judgment  is  In 
the  alternative  for  the  return  of  the  property 
or  the  recovery  of  Its  value,  placed  at  $460. 
It  was  admitted  by  Hall  that  he  had,  before, 
trial,  sold  the  iron.  That  part  of  the  Judg- 
ment, therefore,  which  provided  for  the  re- 
turn of  the  property  to  the  company  without 
any  provision  for  the  repayment  of  the  freight 
charges,  could  not  prejudice  Hall.  Having 
parted  with  the  property,  the  money  Judg- 
ment alone  was  enforceable  against  him.  The 
latter  part  of  the  Judgment,  providing  for  the 
alternative  money  Judgment,  fixed  the  value 
of  the  iron  at  |460.  Upon  the  trial  it  was 
stipulated  that  the  actual  value  of  the  prop- 
erty was  $460,  plus  $285.62,  the  amount  of 
the  freight  charges.  The  payment  of  the 
freight  by  Hall  Is  thus  taken  Into  account  in 
the  judgment,  and  appellant  Is  not  harmed 
therein. 

3.  The  court  found  that  Hall  was  not  the 
owner  and  was  not  entitled  to  the  possession 
of  the  railroad  Iron,  and  found  that  the  ap- 
pellee was  entitled  to  the  possession  of  the 
property.  These  findings  were  in  themselves 
sufficient  to  support  the  Judgment.  It  is  of 
no  Importance,  therefore,  so  far  as  appellant 
Is  concerned.  If  the  additional  finding  that 
the  title  to  the  property  was  in  T.  J.  and  R. 
6.  Goodwin  be,  as  claimed  by  appellant,  un- 
warranted by  the  pleadings.  As  both  the  ti- 
tle and  right  of  possession  were  found  not  to 
be  in  Hail,  bis  taking  and  detention  of  the 
same  from  appellee,  who  was  at  the  time  of 
the  taking  In  the  actual  possession  of  the 
same,  became  tortious  and  wrongful.  The 
plaintiff  in  replevin  must  recover  upon  the 
strength  of  his  own  title  or  right  of  possjes- 
sion,  and,  in  case  he  fails  to  establish  his  title 
or  right  of  possession,  the  defendant  Is  enti- 
tled to  be  restored  to  his  possession.  Stan- 
ley V.  Neale,  08  Mass.  343. 

4.  To  maintain  bis  title  to  the  railroad  Iron, 
appellant  at  the  trial  put  In  evidence  a  tran- 
script from  the  Judgment  docket  of  the  dis- 
trict court  of  Maricopa  county,  which  showed 
that  a  Judgment  had  been  obtained  by  appel- 
lant, Hall,  against  James  C.  Goodwin  In  the 
sum  of  $1,723.94,  with  -interest  at  18  per 
cent,  per  annum  from  January  8,  1897  until 
paid,  and  $2.'>5.&1  attorney's  fees  and  costs. 
The  time  of  the  entry  of  this  record  of  Judg- 
ment was  January  8,  1807.  The  transcript 
showed  that  on  March  22,  1897,  there  was  a 
balance  due  on  said  Judgment  of  $020.03. 
Appellant  further  put  in  evidence  an  execu- 
tion Issued  out  of  said  court  under  said  Judg- 
ment against  the  property  of  said  J.  C.  Good- 
win, and  the  return  of  the  sheriff,  L.  H. 
Orme,  showing  that  he  had  on  the  23d  day 
of  March,  1897,  "levied  upon  all  the  riglit,  ti- 
tle, claim,  and  Interest  of  James  C.  Goodwin, 
the  defendant  herein  named,  in,  of,  and  to 
that  certain  franchise  granted  by  the  board  of 
suiiervisors  of  Maricopa  county,  Arizona  ter- 
ritory, on  the  5th  day  of  December,  1802, 
*  *  *  and  all  of  said  dvjfendaut's  right, 
title,  claim,   and  Interest  in,  of,   and  to  the 
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cars,  rails,  and  railway,  and  to  all  things 
appertaining  to,  or  used  on  or  In  connection 
with,  the  Tempe  Street  Railway,  and  said 
defendant's  right,  title,  claim,  and  Interest  ex- 
isted on  the  8th  day  of  January,  1897,  or  any 
Interest  that  he  may  have  since  acquired  in 
and  to  Bald  property."  Appellant  further  pnt 
in  evidence  a  deed  from  the  sheriff  h.  H. 
Onue  to  the  said  Charles  L.  Hall  for  the  prop- 
erty levied  upon  as  aforesaid,  dated  Novem- 
ber 6,  1887;  which  deed  recited  that  under 
said  levy  and  execution  the  property  herein- 
before described  was  sold  at  public  auction 
in  accordance  with  law  on  the  17th  day  of 
April,  1887,  for  the  sum  of  $500,  to  the  said 
HalU  and  further  recited  that  six  months 
had  expired  without  any  redemption  of  the 
said  premises  having  been  made.  To  further 
maintain  his  title,  Hall  testified  that  on  or 
about  the  9th  of  April,  1894,  there  was  pend- 
ing In  the  district  court  of  Piual  county  a  suit 
in  which  one  Cosner  and  T.  J.  and  R.  G. 
Goodwin  were  plaintiffs,  and  appellant.  Hall, 
and  one  Sullivan  were  defendants;  that  dur- 
ing the  pendency  of  said  suit  it  became  nec- 
essary for  the  plaintiffs  to  give  bond  for  costs; 
that  said  bond  was  given,  said  James  C. 
Goodwin  and  one  Calne  being  the  sureties 
thereon;  that  said  J.  C.  Goodwin  justified  be- 
fore the  court  upon  said  bond,  and  stated  in 
said  justification  that  he  was  the  owner  of 
the  Tempe  Street-Railroad  plant.  The  ste- 
nographer who  took  down  the  testimony  of 
said  Goodwin  upon  said  justification  gave 
similar  testimony.  The  representations  made 
by  J.  C.  Goodwin  as  to  his  ownership  of  the 
Tempe  Street-Railroad  plant,  thus  made,  are 
relied  upon  by  appellant  as  constituting  an  es- 
toppel on  the  part  of  T.  J.  and  R.  G.  Good- 
win from  thereafter  claiming  title  to  the 
same,  and  appellant  claims  that  the  trial  court 
erred  in  not  so  finding.  On  behalf  of  the  ap- 
pellee, T.  J.  Goodwin  testified  that  neither  be 
nor  R.  G.  Goodwin  were  present  at  the  time 
J.  C.  Goodwin  justified  upon  the  cost  bond; 
and  further  testified  that  J.  C.  Goodwin  was 
never  the  owner  of  said  street  railway,  but 
that  the  title  to  the  same  was,  in  1894,  and 
thereafter  continued  to  be,  until  the  time  of 
the  trial  of  this  action,  in  himself  and  R.  G. 
Goodwin.  The  record  does  not  disclose 
whether  the  cost  bond  was  approved  by  the 
Pinal  county  court,  nor  does  it  disclose  that 
the  judgment  obtained  by  Hall  against  James 
C.  Goodwin  had  any  relation  with  the  said 
cost  bond,  or  with  any  matter  connected  with 
the  suit  of  Cosner  and  others  against  Hall. 
For  aught  that  appears  in  the  record,  the  debt 
which  was  the  basis  of  Hall's  Judgment 
against  J.  C.  Goodwin  may  have  existed  at 
the  time  the  latter  made  the  representations 
as  to  his  ownership  of  the  street-railway 
plant,  and  may,  in  fact,  have  existed  long 
prior  thereto.  In  order  to  constitute  an  es- 
toppel, it  should  have  appeared  that  J.  O. 
Goodwin's  representations  resulted  in  T.  J. 
and  R.  G.  Goodwin  deriving  some  advantage 
therefrom,  with  a  knowledge  of  the  same,  or 


that  Hall  would  be  prejudiced  thereby,  if 
those  representations  were  permitted  to  be  de- 
nied. As  we  have  seen,  the  record  does  not 
show  what  was  done  in  the  matter  of  the 
Justification  as  to  sureties  on  the  cost  bond, 
nor  does  it  show  that  the  Judgment  subse- 
quently obtahied  by  Hall  against  J.  C.  Good- 
win had  any  relation  to  said  cost  bond,  or 
with  the  suit  of  Cosner  and  others  against 
Hall  and  others;  nor  does  it  show  that  T.  J. 
and  R.  G.  Goodwin  had  any  knowledge  of 
said  representations,  except  such  as  may  be 
Imputed  to  them  by  reason  of  the  knowledge 
that  their  attorneys  had  who  appeared  for 
them  upou  the  Justification  of  said  sureties. 
We  cannot  find  from  the  record  that  the  trial 
court  erred  in  refusing  to  find  that  T.  J.  and 
R.  G.  Goodwin  were  estopped  by  the  repre- 
sentations of  J.  O.  Goodwin  from  asserting 
title  to  the  property  in  question. 

5.  The  relation  which  the  Southern  Pacific 
Company  bore  to  X.  J.  and  R.  G.  Goodwin 
with  regard  to  the  railroad  Iron -was  that  of 
a  bailee.  As  against  one  who  neither  had 
the  title  nor  the  right  to  the  possession,  a 
bailee  may  maintain  replevin  for  the  posses- 
sion of  the  property  which  is  the  subject  of 
the  bailment,  and  may  recover  its  full  value 
from  such  stranger  who  may  have  unlawfully 
converted  it,  holding  the  amount  so  recovered 
in  excess  of  his  own  interest  In  trust  for  his 
bailor.  Between  the  general  owner  of  the 
property  and  the  bailee,  or  one  having  a  spe- 
cial interest  in  the  property,  a  recovery  by 
the  latter.  In  case  a  return  of  the  property 
cannot  be  had,  must  be  limited  to  the  value 
of  the  special  Interest  possessed  by  the  latter. 
The  case  of  Levy  v.  Leatherwood  (Ariz.)  52 
Pac.  359,  relied  upon  by  appellant  In  support 
of  his  fifth  assignment  of  error,  was  a  case 
between  one  who  held  the  legal  title  to,  and 
who,  as  against  every  one  except  the  cred- 
itors of  his  grantor,  was  a  general  owner  of, 
the  property  sought  to  be  replevied,  and  a 
sheriff  who  held  the  property  under  writs  of 
attachment,  and  who  therefore  had  but  a  spe- 
cial interest  in  the  same,  limited  to  the  amount 
represented  by  the  attachments.  The  law  of 
that  case  has  no  application  to  this,  for  the 
reason  that  the  court  found  that  Hall  was  not 
the  owner  nor  entitled  to  the  possession  of 
the  property,  and  so,  as  against  him,  the  ap- 
pellee was  entitled  to  a  judgment  for  the  full 
value  of  the  property,  and  his  right  of  recov- 
ery was  not  limited  to  the  amount  of  appel- 
lee's lien  for  freight  charges  due  from  its 
bailors. 

6.  We  find  nothing  in  the  record  to  sustain 
appellant's  sixth  assignment  of  error;  on  the 
contrary,  the  evidence  shows  that  the  title  to 
the  railroad  iron  had  not  been  transferred,  at 
the  time  of  the  suit,  from  the  Goodwins  to 
the  Tucson  Street-Railway  (Company. 

7.  The  appellee.  In  its  answer,  claimed  a  re- 
turn of  the  property,  and  hence,  under  para- 
graph 202,  Rev.  St.,  the  court  properly  as- 
sessed the  value  of  the  property  taken,  and 
gave  its  alternative  Judgment  for  the  recovery 
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of  the  same.  The  conrt,  however,  did  not,  as 
aBSumcd  by  appellant  in  his  seventh  assign- 
ment, award  damages  against  appellant  lor 
the  taking  and  detaining  of  the  property.  A 
Judgment  for  the  value  of  the  property  taken 
is  not  a  Judgment  for  damages,  as  that  term 
is  used  In  paragraph  202,  which  provides 
that  "the  court  or  Jury  must  assess  the  value 
of  the  property  taken,  and  the  damages  for 
taking  and  detaining  the  same,"  etc. 

8.  The  contention  made  by  appellant  In  his 
eighth  and  last  assignment  has  already  been 
disposed  of  by  us  In  considering  the  ques- 
tion raised  by  appellant's  second  assignment 
of  error.  We  find  no  reversible  errir  In  the 
record,  and  the  Judgment  is  therefore  af- 
firmed. 

STRBBT,  a  J»  amd  DOAN,  J.,  concor. 


<6  Ariz.  335) 

JBM.MPSON  V.  ADAMS,  Treasurer,  et  al. 

(Snpreme  Court  of  Arizona.     June  2,  1899.) 

IKJUNCTION— DISSOLUTION  —  TAXES— A8SBS9 
MENT— BURDKN  OF  PROOF. 

1.  "^here  a  motion  to  dissolve  a  preliminary 
lojui:Ction  k  heard  on  the  bill  and  answer,  the 
lesponsive  allegations  of  the  latter  must  be  taken 
as  tme,  and,  if  the  equity  of  the  bill  is  sworn 
•way,  dissolution  of  the  injunction  is  proper. 

2.  A  bill  to  enjoin  collection  of  taxes  alleged 
that  plaintiff's  cattle  were  scattered  over  a 
mountainous  range,  and  it  was  impossible  to 
«onnt  them,  bnt  from  a  careful  estimate  plaintiff 
returned  a  certain  number,  bnt  the  board  of 
equalization  arbitrarily,  maliciously,  aod  fraud- 
ulently iucrnxsed  the  number.  Betd,  that  an  au- 
■wer  denyine  that  it  was  impossible  to  count  the 
<»ttle,  or  that  the  amount  returned  was  a  just 
estimate,  or  the  number  owned  by  plaintiff,  and 
denying  the  allegations  respecting  the  board  of 
equalization,  and  setting  up  the  method  of  mak- 
ing the  addition  in  compliance  with  the  statute, 
and  stating  that  the  number  for  which  plaintiff 
was  assessed  was  not  in  excess  of  the  namber 
owned  by  him,  was  not  a  general  denial,  and 
hence  the  rule  that  a  general  denial  is  not  good  in 
chancery  did  not  ap^y. 

3.  The  case  being  submitted  on  bill  and  an- 
swer without .  evidence,  the  burden  resting  on 
plaintiff  to  establish  his  right  to  relief  was  not 
sustained,  and  hence  a  perpetual  injunction  was 
properly  refused. 

Appeal  from  district  court,  Graham  county; 
before  Justice  Fletcher  M.  Doan. 

Suit  by  J.  H.  Hampson  against  BerwlU  B. 
Adams,  treasurer,  and  William  Burchfield, 
sheriff,  of  Graham  county.  There  was  a  de- 
cree for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Barnes  &  Martin,  for  appellant  John  Mc- 
Gowan,  Dlst.  Atty.,  and  Lovell  &  Satterwhlte^ 
for  appellees. 

DAVIS,  J.  On  November  2,  1897,  the  ap- 
pellant, J.  H.  Hampson,  brought  suit  in  the 
-conrt  below  against  the  appellees,  BerwlU  B. 
Adams,  treasurer  and  ex  officio  tax  collector 
of  Graham  connty,  and  William  Burchfield, 
sheriff  and  ex  officio  assessor  of  said  county, 
to  enJolB  the  collection  of  certain  taxes  al- 
leged to  have  been  Illegally  assessed  against 


him  for  the  year  188T  upon  personal  property. 
The  complaint  avers:  "That  said  plaintifC 
is,  and  has  been  for  many  years,  a  taxpayer 
In  said  connty,  and  Is  the  owner  of  a  herd 
of  stock  cattle  running  on  the  range  in  said 
county;  that  the  place  where  the  herd  ruiu 
Is  on  Eagle  creek,  in  said  county;  that  the 
range  la  a  rough  luid  mountainous  cotmtry, 
and  It  Is  Impossible  to  know  at  any  time  the 
exact  number  of  cattle  In  said  herd,  as  It 
would  be  practically  Impossible  to  count  the 
same;  that  the  plaintiff,  by  bis  agent,  S.  A. 
Cutter,  returned  to  the  assessor  of  said  coun- 
ty the  number  of  cattle  owned  by  plalntlfC  as 
stock  cattle  at  10,000  head;  that  this  number 
was  reached  after  careful  investigation,  and 
plaintiff  believes  and  states  the  fact  to  be 
that  on  the  very  best  Information  and  belief 
this  Is  a  fair  and  Just  estimate  of  the  number 
of  cattle  in  said  herd,  and  all  the  stock  cattle 
owned  by  plalntltC  In  said  county;  and  that 
the  assessor  of  said  county  listed  as  his  as- 
sessment of  the  stock  cattle  of  the  plaintiff  in 
said  county  liable  to  taxation  10.000  bead, 
and  no  more."  The  complaint  then  recites 
certain  acts  and  proceedings  of  the  board  of 
supervisors  of  said  county  while  sitting  as  a 
board  of  equalization,  through  which,  It  18 
alleged,  there  were  ehtered  upon  the  assess- 
ment roll  of  Said  county,  as  the  property  of 
the  appellant,  additional  stock  cattle  to  the 
number  of  6,000,  thereby  Increasing  his  total 
assessment  to  16,000  bead.  It  is  charged  that 
the  method  pursued  in  making  said  addition 
wau  not  In  compliance  with  the  statute.  It  Is 
alsc  alleged  that  the  action  of  the  board  was 
not  based  upon  Information  or  evidence,  but 
was  taken  arbitrarily,  maliciously,  fraudii- 
lently,  through  prejudice,  and  for  the  purpose 
of  revenge.  Relief  by  Injunction  was  invoked 
by  appellant  to  prevent  the  collection  of  taxes 
on  his  herd  of  stock  cattle  beyond  the  valua- 
tion of  the  10,000  head  so  returned  and  listed 
by  him  as  aforesaid.  The  answer  filed  on 
December  8,  1897,  "denies  that  It  Is  impossi- 
ble to  know  the  number  of  cattle  owned  by 
the  plaintiff,  or  that  it  is  or  would  be  practi- 
cally Impossible  to  count  the  same,  or  that 
10,000  head  of  cattle  Is  a  fair  and  just  esti- 
mate of  the  number  thereof,  or  thnt  said 
number  Is  all  the  cattle  owned  by  the  plain- 
tiff In  Graham  county."  Tlie  allegations  of 
the  complaint  respecting  the  acts  and  pro- 
ceedings of  the  board  of  equalization  are  sev- 
erally denied,  and  the  answer  sets  up  a 
method  of  procedure  on  the  part  of  said  board 
and  the  assessor  in  the  making  of  the  addi- 
tion of  5,000  head  of  stock  cattle  to  appel- 
lant's assessment  which  is  in  substantl.il  com- 
pliance with  the  requirements  of  the  statute. 
The  allegation  of  fraud  and  misconduct  In  the 
board's  action  Is  also  specifically  denied,  and 
it  is  affirmatively  alleged  "that  the  amount 
of  property  assessed  to  the  plaintiff  is  not  In 
excess  of  the  number  and  amount  of  prop- 
erty owned  by  the  plaintiff  within  Graham 
county  ror  the  year  1897;  and  that  the  num- 
ber of  cattle,  and  the  valuation  thereof,  as 
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flzed,  adjudged,  and  determlaed  by  the  Bald 
txiard  of  equalization,  la  not  In  excess  of  the 
fair  and  Just  number  and  amount  bo  owned 
by  the  plaintiff,  as  aforesaid,  for  the  year 
1897."  The  plaintiff,  on  December  10,  189T, 
Amended  his  complaint  by  pleading  full  pay- 
ment of  all  taxes  assessed  against  him  except 
those  which  were  levied  and  based  upon  the 
added  number  of  cattle.  The  comnlaint  and 
answer  were  both  dnly  rerifled.  A  temporary 
lojonctlon  was  granted  npon  the  filing  of  the 
original  complaint  The  record  shows  that 
4n  December  10,  1897,  the  temporary  Injunc- 
tion was  dissolved  upon  the  denials  of  the 
answer  and  for  want  of  equity  in  the  com- 
plaint; that  on  the  same  day  a  motion  by 
plaintiff  that  the  injunction  be  made  per- 
petual upon  the  complaint  and  answer  was 
denied,  and  that  thereupon  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings,  with- 
out evidence,  and  judgment  was  rendered 
against  the  plaintiff,  denying  the  relief 
sought 

The  primal  errors  assigned  by  the  appellant 
are  that  the  court  erred  (1)  In  dissolving  the 
injunction,  and  (2)  In  not  making  the  Injunc- 
tion perpetual.  It  is  a  general  rule  of  equity 
practice  that  upon  the  coming  in  of  an  an- 
swer denying  the  equities  of  the  bill  the  de- 
fendant is  entitled  to  hare  the  Injunctlcm 
dissolved.  Blum  v.  Logglns,  53  Tex.  121; 
Lore  T.  Powell,  67  Tex.  15,  2  S.  W.  466; 
Schoeffler  v.  Schwartlng,  17  Wis.  SI;  Couch 
r.  President,  etc.,  4  Johns.  Ch.  26;  HolUster 
V.  Barkley,  9  N.  H.  230.  Where  a  motion  to 
dissolve  Is  heard  upon  the  bill  and  answer, 
the  responsive  allegations  of  the  latter  mnst 
be  taken  to  be  true;  and.  If  the  equity  of  the 
bill  is  sworn  away,  the  Injunction  may  be 
dissolved.  Webster  v.  Hardlsty,  28  Md.  692. 
Oounsel  for  appellant  have  treated  the  an- 
swer In  this  case  as  a  general  denial,  and 
have  urged  upon  us  the  'doctrine  that  a  gen- 
eral denial  Is  not  good  In  chancery.  The  as- 
sumption as  to  the  character  of  the  answer  Is 
clearly  erroneous,  and  the  principle  sought 
to  be  Invoked  Is  therefore  Inapplicable.  If 
the  dissolution  of  the  preliminary  Injunction 
was  not  the  plain  duty  of  the  district  court. 
It  was  an  exercise  of  judicial  discretion  with 
which  an  appellate  court  would  not  interfere. 
Did  the  court  err  In  refusing  a  perpetual  In- 
junction on  the  final  hearing?  An  Injunction, 
being  the  "strong  arm  of  equity,"  should 
never  be  granted  unless  the  right  seems  clear. 
Buraham  v.  Kempton,  44  N.  H.  92;  Bonaparte 
V.  Railroad  Co.,  1  Baldw.  218,  Fed.  Cas.  No. 
1,617.  For  a  perpetual  Injunction  the  courts 
require  that  there  should  be  no  doubt  in  the 
case,  and  that  the  plaintiff  mnst  make  out  a 
clear  and  unexceptionable  right.  Danlell.  Cb. 
PI.  &  Prac.  1681.  As  has  been  stated,  the 
jase  at  bar  was  submitted  upon  the  pload- 
/ngs,  without  evidence.  The  answer  was  re- 
sponsive to,  and  expressly  denied  the  ma- 
lerlal  averments  of,  the  complaint  The  bnr- 
.len  of  proof  was  thus  cast  upon  the  plaintiff 
to  establish  the  facts  upon  which  his  right  to 


relief  depended.  Having  failed  to  cnpport 
by  proof  the  allegations  of  bis  complaint  the 
court  properly  refused  to  grant  a  perpetual 
Injunction.  Bressler  v.  McCune,  56  111.  475; 
Spangler  r.  City  of  Cleveland,  43  Ohio  St 
526,  3  N.  E.  3G5.  A  discussion  of  the  other 
questions  sought  to  be  raised  might  be  perti- 
nent had  the  case  gone  to  trial  upon  the  la- 
Bues  made  by  the  pleadings,  but  we  are  not 
expected  to  declare  the  law  applicable  to  facts 
which  are  controverted.  We  find  in  the  rec- 
ord nothing  which  justifies  us  In  disturbing 
the  judgment  of  the  lower  court,  and  It  ia 
affirmed. 

STREET,  a  J.,  and  SLOAN,  J.,  concur. 

(S  Ariz.  3S1) 

RTEVENS  et  al  r.  WADLEIQH. 
(Supreme  Court  of  Arizona.    Jiue  2,  1899.) 

LEASE— RENT— FAILURE  TO  DELIVER  WATBH- 

REFORMATION    OF    LESSEE'S    BOND— 

JUDGMENT— CONCLUSIVENESS. 

1.  Where  an  owner  Of  land,  havinK  a  right  to 
water  from  a  ditch  for  irrigation,  leasee  the 
land,  covenanting  to  defend  the  lessee  in  the 
quiet  and  peaceable  possession  of  the  premisea. 
but  not  agreeing  to  deliver  the  water,  his  fail- 
are  to  do  so,  there  being  no  failure  in  his  title 
to  the  water  riebt,  or  to  defend  the  lessee  there- 
in, does  not  reliere  the  latter  from  liability  for 
rent. 

2.  Where  a  surety  knowingly  signi  a  lessee's 
bond  conditioned  that  In  case  of  any  failure  to 
pay  rent  the  surety  will  pay  damages  to  the  fall 
extent  sustained  by  the  landlord,  not  exceeding 
a  certain  amount,  and  allows  the  bond  to  remain 
thus  autil  after  the  property  is  sold,  and  the  lease 
and  bond  transferred,  to  an  Innocent  purchaser, 
be  cannot  have  the  bond  reformed  so  as  to  show 
that  be  was  not  to  be  liable  after  the  lessee  had 
paid  as  rent  the  amount  stated  in  the  bond. 

3.  A  judgment  of  a  court  of  competent  jnris- 
diction  on  any  question  directly  in  issue  in  an 
action,  so  long  as  it  remains  nnmodified,  Is  con- 
clusive In  a  second  action  between  the  same  par- 
ties, though  for  a  different  cause  of  action. 

Appeal  from  district  court  Pima  cotmty; 
before  Justice  George  R.  Davla 

Action  by  Abble  Si.  Wadlelgh  against  O.  A. 
Stevens  and  others.  From  a  judgment  tot 
plaintiff,  defendants  appeal.    AfBirmed. 


C.  W.  Wright  for  appellanta, 
Hereford,  for  appellee. 


Frank  H. 


DOAN,  J.  On  the  18th  day  of  April,  1890, 
one  G.  H.  Wadlelgh,  In  Tucson,  Pima  county, 
Ariz.,  by  a  written  agreement  duly  executed 
leased  certain  real  and  personal  property  to  C. 
A.  Stevens,  a  defendant  and  one  of  the  appel- 
lants in  this  case,  for  the  term  of  live  years, 
at  an  agreed  rental  of  $3,000,  to  be  paid  In  in- 
stallments at  the  rate  of  $50  per  month  during 
the  continuance  of  the  lease,  and  agreed  and 
bound  himself,  his  executors  and  assigns,  to 
warrant  and  defend  the  said  lessee  in  the 
peaceable  and  quiet  possession  of  the  said 
premises  and  property,  and  every  part  thereof, 
during  the  term  of  said  lease,  and  in  default 
thereof  bound  himself  and  assigns  to  the  said 
lessee  or  assigns  in  all  damages  that  the  said 
le8.see  should  sustain  by  said  failure  to  defend 
and  warrant  the  said  lessee,  not  exceeding  the 
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sum  of  $1,500.  At  the  same  time  and  place 
the  said  defendant  C.  A.  Stevens,  as  principal, 
and  A.  V.  Grosetta  and  W.  S.  Bead,  co-defend- 
ants, and  appellants  herein,  as  sureties,  exe- 
cuted and  delivered  to  the  said  G.  H.  Wad- 
leigh  a  Joint  and  several  bond  In  the  sum  of 
$1,500,  conditioned,  among  other  matters,  that 
"If  the  said  Stevens  shall  vrell  and  truly  pay, 
or  cause  to  be  paid,  said  rent,  and  perform 
all  the  other  conditions  of  said  lease  therein 
agreed  to  be  performed  by  him,  then  this  obli- 
gation shall  be  null  and  void;  otherwise,  to 
remain  in  full  force  and  effect  to  the  full  ex- 
tent of  the  damage  sustained  by  said  O.  H. 
Wadleigh,  not  to  exceed  fifteen  hundred  dol- 
lars." Stevens-  entered  upon  the  premises,  took 
possession  of  the  real  and  personal  property,  oc- 
cupied and  paid  rent  for  the  same  up  to  and 
tmtil  the  1st  day  of  March,  1893,  since  which 
date  the  defendant  Stevens,  and  his  sureties, 
Grosetta  and  Read,  failed  and  refused  to  pay 
the  rent  due  upon  the  said  leased  property,  or 
any  part  thereof.  After  the  execution  and  de- 
livery of  the  lease  and  bond  above  mentioned, 
the  said  G.  H.  Wadleigh,  on  the  25th  day  of 
February,  1893,  sold  and  transferred  the  real 
and  personal  property  in  question,  and  the  said 
agreement  of  lease,  and  bond  as  security  for 
the  same,  to  Abbie  E.  Wadleigh,  this  piaintlfF, 
for  a  valuable  consideration.  On  the  24th  day 
of  April,  1895,  Abble  B.  Wadleigh  (the  appel- 
lant herein)  recovered  a  Judgment  against  the 
defendants,  and  each  of  them,  for  the  sum  of 
$650  for  rent  upon  the  said  property  from  the 
said  1st  day  of  March,  1893,  to  the  1st  day  of 
April,  1894.  The  rent  accruing  and  remaining 
unpaid  from  that  date,  the  plalntlfF  herein,  on 
May  27,  1895,  brought  suit  in  the  district  court 
for  the  sum  of  |650  for  rent  upon  the  said 
property  from  the  said  1st  day  of  April,  1894, 
to  the  1st  day  of  May,  1895,  the  complaint  al- 
leging that  at  the  time  of  bringing  this  action 
the  plaintiff  was  the  owner,  by  purchase  for  a 
valuable  consideration,  of  said  real  and  per- 
sonal property,  the  agreement  of  lease,  bond, 
and  claim  for  rent;  notice  of  which  was  duly 
given  the  defendants,  setting  up  the  former 
default,  refusal  to  pay,  suit  and  recovery  of 
the  aforesaid  $650,  alleging  the  further  default 
and  refusal  to  pay,  and  setting  up  the  lease 
and  bond.  To  the  complaint  the  defendants 
answered,  and  set  up  two  defenses.  The  first 
defense  alleges  that  the  lessee,  at  the  time  the 
lease  and  bond  were  executed,  was  in  the  dairy 
business;  was  the  owner  of  a  large  number  of 
milch  cows;  that  his  business  was  large  and 
profitable,  which  the  lessor  then  knew;  that 
the  land  leased  is  arid,  and,  without  Irrigation, 
is  valueless  for  any  purpose;  that,  if  irrigated, 
large  and  profitable  crops  can  be  grown  on  it; 
that  the  only  value  of  the  land  was  the  crops 
It  could  be  made  to  produce  by  irrigation;  that 
the  land  was  imder  an  Irrigating  ditch  that  di- 
verted water  from  the  Santa  Cruz  river;  that 
said  ditch  was  owned  by  the  owners  of  the 
land  lying  under  It,  each  of  which  owners  own- 
ed a  share  therein;  that  at  the  time  the  lease 
was  made  the  lessor  was  such  an  owner;  that 


a  right  to  the  use  of  a  share  of  said  water,  am- 
ply sufficient  to  irrigate  the  land,  was  an  ap- 
purtenant to  said  land,  and  a  material  part 
thereof,  and  a  consideration,  In  part,  of  said 
lease;  that  for  a  long  time  before  the  lease 
was  made,  and  for  some  time  thereafter,  said 
Avater  was  used  on  said  land,  whereby'  the 
same  was  made  valuable  as  aforesaid;  that  the 
lease  was  made  In  order  that  the  lessee  u:  .:ht 
provide  himself  with  feed  for  the  cows  afore- 
said; that  the  lease  contemplated  that  the  les- 
see should  have  a  right  to  the  use  of  the  said 
water  upon  the  said  land  for  the  purposes 
aforesaid,  and  that  the  guaranty  of  the  lessor, 
contained  in  the  lease,  extended  to  the  uninter- 
rupted use  and  enjoyment  of  the  right  to  said 
water  during  the  time  the  lease  should  run; 
that  during  a  part  of  the  term  the  lessor  deliv- 
ered to  the  land  the  water  to  which  It  was  en- 
titled, and  that  during  all  that  time  the  lessee 
paid  the  rent  in  full;  that  afterwards,  while 
the  lease  was  in  force,  the  lessor  failed  and  re- 
fused to  deliver  said  water  wherewith  to  Irri- 
gate the  said  land;  tbat  because  of  said  fail- 
ure the  land  was  worthless,  and  the  lessee  was 
unable  to  raise  feed  for  his  cows  thereon,  and 
did  abandon  the  leased  premises.  The  second 
defense  alleged  that  In  pursuance  of  the  lease, 
and  In  order  to  effectuate  the  same,  the  defend- 
ants executed  to  the  lessor  the  bond  condition- 
ed in  the  following  words,  to  wit:  "Now,  there- 
fore. If  the  above-bounden  C.  A.  Stevens  shall 
well  and  truly  pay,  or  cause  to  be  paid,  the 
said  rent,  and  perform  all  the  other  conditions 
of  said  lease  therein  agreed  to  be  performed 
by  him,  then  this  obligation  to  be  null  and 
void;  otherwise,  to  remain  in  full  force  and 
effect  to  the  full  extent  of  the  damage  sustain- 
ed by  G.  H.  Wadleigh,  not  to  exceed  fifteen 
hundred  dollars."  They  further  alleged  that 
at  the  time  of  making  the  bond  and  lease  it 
was  agreed  by  and  between  the  lessor  and  the 
defendants  Grosetta  and  Read  that  they,  the 
said  Grosetta  and  Read,  should  In  due  and 
proper  form  guaranty  to  the  lessor  and  his 
assigns  that  the  said  Stevens  should  pay  to  the 
said  lessor  or  his  assigns  $1,500  of  the  $3,000 
therein  covenanted  to  be  paid,  but  that  their 
said  guaranty  should  only  bind  them,  the  said 
defendants,  to  said  guaranty  that  Stevens 
would  pay  rent  under  the  covenant,  as  In  the 
lease  contained,  to  the  extent  of  $1,500,  and  no 
more,  and  that,  as  soon  as  Stevens  bad  paid 
of  said  rental  the  sum  of  $1,500,  then  and 
henceforth  the  said  Grosetta  and  Read  were  to 
be  released,  and  thereafter  discharged  from  any 
liability  to  said  lessor  and  his  assigns  on  ac- 
count of  said  guaranty;  that  In  pursuance  of 
said  agreement  so  made  between  them  as 
aforesaid,  and  reljing  thereon,  the  sureties  ex- 
ecuted the  bond;  that  thereafter,  and  since  the 
inception  of  this  suit,  said  defendants  have 
been  advised  by  the  court  that  said  above- 
quoted  words  from  the  said  bond  did  not  cor- 
rectly state  the  verbal  agreement  as  above  giv- 
en, but,  on  the  contrary,  that  the  legal  force 
of  said  words  was  to  make  said  Grosetta  and 
Read  liable  for  any  balance  that  said  Stevens 
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might  owe  on  said  rental  to  the  extent  of  $1,- 
500,  regardless  of  the  amount  said  Stevens 
might  have  paid  thereon.  Wherefore  said  de- 
fendants pray  that  said  bond  be  reformed,  and 
in  such  a  way  that  It  will  correctly  state  and 
show  the  agreement  that  was  made  by  and  be- 
tween the  said  parties  as  aforesaid.  Defend- 
ants allege  that  said  Stevens  has  paid  out  of 
said  rental  more  than  $1,500,  viz.  the  amount 
6f  $2,600,  the  sum  so  paid  being  the  rent  for 
the  full  period  of  four  years.  To  these  de- 
fenses the  plaintiff  demurred  upon  the  grounds 
that  they  failed  to  state  facts  sufficient  to  con- 
stitute any  defense  to  the  cause  of  action  set 
up  in  the  complaint.  The  demurrer  was  sus- 
tained by  the  court  The  defendants  stood  by 
their  pleading.  Upon  the  trial  of  the  case, 
Judgment  was  rendered  against  them  for  the 
rent.  From  tliat  Judgment  an  appeal  was  tak- 
en to  this  court.  The  appellants  assign  as 
error  the  following:  "(1)  The  court  erred  in 
sustaining  the  demurrer  to  the  first  defense 
atjove  specified,  and  for  the  reason  that  the 
same  is  good  in  law;  (2)  that  the  court  erred 
in  sustaining  the  demurrer  to  the  second  de- 
fense above  specified,  and  for  the  reason  that 
the  same  Is  good  in  law." 

The  pleadings  allege  that  Stevens  and  his 
sureties,  Grosetta  and  Read,  failed  to  pay  the 
rent  due  upon  the  leased  property  from  March 
1,  1803,  to  April  1,  1804;  that  the  appellee 
herein  brought  suit  and  recovered  a  Judg- 
ment against  the  defendants,  and  each  of 
them,  for  the  sum  of  $6.50  for  rent  upon  the 
said  property  from  the  said  March  1,  1803,  to 
April  1,  1S94.  Among  the  agreed  facts  filed 
with  the  exhibits  and  other  evidence  In  the 
case  is  the  agreement  "that  the  lease  and 
bond  were  executed,  as  alleged,  and  duly  as- 
signed to  the  plaintiff,  as  alleged;  that  the 
defendant  Stevens  paid  the  rent  in  full,  as 
provided  in  the  lease,  to  the  1st  day  of  March, 
1803;  that  afterwards,  in  this  court.  Judg- 
ment was  obtained  against  these  defendants 
and  In  favor  of  this  plaintiff  for  six  hundred 
and  fifty  dollars,  it  being  the  said  rent  from 
the  said  March  1,  1803,  to  April  1,  1804,  and 
the  defendants  have  paid  no  rent  since  April 
1,  1894."  In  his  argument  in  support  of  the 
first  assignment  of  error,  the  counsel  for  the 
appellants  says  that  a  former  case  between 
the  same  parties,  involving  this  question,  was 
before  this  court,  aad  quotes  from  the  deci- 
sion rendered  by  this  court  in  that  case,  "We 
further  hold  that  Stevens  could  not,  under 
the  terms  of  said  lease,  abandon  said  lands, 
and  escape  the  liability  for  the  rent,"  upon 
the  theory  that  "a  Judgment  by  a  court  of 
competent.  Jurisdiction,  upon  a  question  di- 
rectly involved  in  one  suit,  is  conclusive  as  to 
that  question  in  another  suit  between  the 
same  parties."  Morgan  v.  Mitchell  (Xeb.)  72 
N.  W.  1055.  We  quote  further  from  the  de- 
cision of  this  court  affli-ming  the  Judgment  of 
the  district  court  of  Pima  county  in  the  case 
referred  to,  remembering  that  the  suit  was 
between  the  same  parties,  ajid  that  identi- 
cally the  sam«  Issues  were  before  the  court 


in  that  case  as  in  this  case,  the  action  then 
having  been  brought  for  the  rent  from  March 
1,  1893,  to  April  1,  1804,  while  this  is  brought 
for  the  rent  from  April  1,  1884,  to  May  1, 
1895;  the  first  defense  (herein  demurred  to> 
having  been  then  set  up  in  the  same  shape  as 
herein.  The  court  said  (46  Pac  70),  after 
stating  the  facts:  "There  was  no  evidence 
that  the  plaintiff  or  her  assignors  had  per- 
formed any  act,  or  neglected  any  duty,  whldi 
caused  the  Injury  to  the  said  ditch,  or  di- 
minished the  quantity  of  water  to  which  the 
lands  leased  to  the  defendant  Stevens  was 
entitled.  '  Under  the  allegations  in  the  plead- 
ings, the  terms  of  the  lease,  and  the  facts 
adduced  on  the  trial,  we  hold  that  the  lease 
carried  with  It,  for  the  term  of  the  lease,  all 
the  water  which  could  be  obtained  from  the 
Farmer's  ditch,  and  that  the  lessee,  by  the 
terms  of  the  lease,  bad  for  that  period  the 
same  rights  which  the  lessor  would  have 
had,  and  was  under  the  same  obligations  to 
pay  for  the  use  and  distribution  of  the  water 
and  to  maintain  said  dJtch  for  that  period  as 
the  lessor  would  have  been  had  he  remained 
in  possession,— i.  e.  that  the  lessee  for  tliat 
period  succeeded  to  all  the  rights  and  obliga- 
tions that  would  have  belonged  to  and  rested 
upon  the  lessor  had  he  remained  in  posses- 
sion; that  for  the  period  of  the  lease  said 
Interest  In  the  water  of  said  ditch  attached 
to  the  lands,  whether  It  be  under  the  name 
of  an  'appurtenance'  or  under  some  other 
name  or  appellation.  The  part  of  the  lease 
quoted  was  only  a  covenant  of  qulfet  enjoy- 
ment of  tlie  lands  leased,  since  there  was  no 
eviction.  The  said  covenant  was  to  the  ex- 
tent only  that  the  lessor  hod  a  good  title,  and 
could  give  a  free,  unincumbered  lease  for  the 
time  specified.  .  1  Washb.  Beal  Prop.  p.  428.  par. 
2a;  Gazzolo  v.  Chambers,  73  QL  75.  Aside 
from  an  expressed  covenant  to  that  effect,  a 
landholder  is  not  bound  to  keep  the  leased 
premises  in  repair,  nor  Is  he  responsible  for 
any  damages  to  his  tenant  for  injuries  result- 
ing to  the  latter  from  the  nonrepair  of  the 
leased  premises.  Ward  v.  Fagin,  101  Mo. 
OCO,  14  S.  W.  738;  Peterson  v.  Smart,  70  Mo. 
38;  Brewster  v.  De  Fremery,  33  Cal.  341. 
And  a  loss,  by  accident,  of  a  portion  of  the 
leased  premises,  does  not  rescind  the  lease, 
or  relieve  the  tenant  of  bis  obligation  to  pay 
the  rent.  Ely  v.  Ely,  80  111.  532;  Sheets  v. 
Solden,  7  Wall.  416.  We  further  hold  that 
Stevens  could  not,  under  the  terms  of  nald' 
lease,  abandon  said  lands,  and  escape  the  lia- 
bility for  the  rent"  46  Pac  70.  The  answer 
nowhere  alleges  that  the  lessor  agreed  or 
bound  himself  to  deliver  the  water,  neither 
does  It  allege  that  the  lessor  failed  in  his  title 
to  the  water  right  or  to  Invest  and  defend 
in  the  lessee  the  right  under  the  agreement 
to  the  use  of  the  water  for  irrigating  pur- 
poses. Without  either  of  these  allegations, 
the  allegations  contained  In  the  answer  were 
Insufficient  to  constitute  any  defense,  and 
the  demurrer  was  properly  sustained. 
The  second  defense  alleged  that  a  certain. 
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anderatanding  or  agreement  had  been  made 
between  the  lessor  and  sureties  on  the  bond, 
and  that  thereafter,  In  pursuance  of  such 
agreement,  the  bond  was  executed  in  the 
words  and  terms  set  forth  in  the  pleading; 
and  the  defendants,  while  they  alleged  that 
the  bond  as  drawn  and  signed  did  not  express 
their  understanding,  yet  admitted  that  they 
did  sign  the  bond  In  the  words  and  terms 
given,  knowing  It  to  be  In  such  words  and 
terms,  and  admitted  that  they  allowed  It  to 
remain  in  sudi  words  and  terms,  thus  signed 
by  them,  until  after  the  property  was  sold 
to  an  Innocent  purchaser,  and  the  lease  trans- 
ferred, and  the  bond  assigned  for  valne  to 
the  plaintiff  In  this  case,  and  they  admitted 
that  the  construction  given  the  bond  by  the 
conrt  is  the  proper  constmction  of  the  words 
nsed.  The  plalntlft  in  this  case  is  a  third 
party  to  the  contract  of  guaranty  in  the 
bond,  and  the  record  shows  no  right  In  any 
of  the  defendants  to  reform  that  contract  as 
against  her  interests.  15  Am.  ft  Eng.  Enc. 
Law,  p.  679,  note  8;  1  Story,  Eq.  Jur.  pars. 
108,  139,  165,  434;  2  Pom.  Eq.  Jur.  par.  776 
et  seq.;  Cottrell  v.  Bank  (Minn.)  54  N.  W. 
1111;  Toll  T.  Davenport  (Mich.)  42  N.  W.  63. 
It  Is  conceded  in  the  pleadings  that  under  the 
existing  terms  of  the  I)ond  Grosetta  and  Read 
are  liable  for  the  rent  sued  for.  The  prayer 
for  a  reformation  of  the  Irand  therefore  con- 
cedes that  the  facts  alleged  constituted  no 
existing  defense  against  the  plalntlft.  and  the 
demurrer  was.  therefore,  properly  sustained 
by  the  lower  court 

Beyond  the  fact  that  as  a  matter  of  law  the 
court  properly  overruled  the  demurrer  to  the 
two  defenses,  remains  the  further  fact  that, 
regardless  of  the  authorities  that  support  the 
court's  ruling  In  these  instances,  according  to 
the  general  principles  of  law,  "a  right,  ques- 
tion, or  fact  distinctly  put  in  issue,  and  di- 
rectly determined  by  a  court  of  competent 
Jurisdiction  as  a  ground  of  recovery,  cannot 
be  disputed  in  a  subsequent  suit  between  the 
same  parties  or  their  privies,  and.  even  if  the 
second  suit  is  for  a  different  cause  of  action, 
the  right,  question,  or  fact  once  so  deter- 
mined, must  as  between  the  same  parties  dr 
their  privies,  be  taken  as  conclusively  estab- 
lished BO  l<Mig  as  the  Judgment  in  the  first 
suit  remains  unmodified."  Southern  Pac.  R. 
Co.  V.  U.  S.,  168  TT.  S.  1,  18  Sup.  Ct  18.  The 
Judgment  of  the  district  court  is  therefore 
affirmed. 

STREET,  O.  jr„  and  SLOAN,  J.,  concur. 


(35  Or.  688) 

PARLIN  ft  ORENDORFF  CO.  t.  BARNETT. 
(Supreme  Court  of  Oregon.    June  26,  1899.) 

S.\LKS— ACTION  FOR  PRICE— COUNTERCLAIM- 
VERDICT  —  OBJECTIONS-APPEAL— PRESUMP- 
TIONS. 

1.  In  an  action  for  the  price  of  goods  sold, 
where  defendant  pleads  a  counterclaim  for  fail- 
nre  to  deliver  other  goods,  a  verdict  for  defend- 
57P.-40 


ant  on  tlie  counterclaim,  with  tho  provision.  "All 
unsold  goods  in  possoiision  of  defendant  to  be  re- 
turned to  the  plaintift."  being  incapable  of  en- 
forcement, is  voicl. 

2.  In  nn  action  for  the  price  of  goods  sold,  in 
which  defendant  pleads  a  conDtorclaim  for  fail- 
ure to  deliver  other  goods,  where  the  verdict  for 
dofcndaut  contains  the  void  condition  that  de- 
fendant return  all  unsold  goods  to  plaintifE,  the 
cnnrt  cannot  set  aside  the  void  condition  as  sur- 
plu-iage. 

3.  ui  the  absence  of  a  showing  in  the  record, 
■It  will  not  be  presimied  that  the  attorneys  were 
present  in  court  when  the  verdict  was  rendered. 

4.  The  party  against  whose  interests  a  verdict 
is  found  need  not  move  in  the  trial  court  for  a 
correction  of  irregularities  in  the  verdict  but 
may  take  advantage  thereof  on  appeal. 

Appeal  from  circuit  court,  Sherman  coun- 
ty;  W.  L.  Bradshaw,  Judge. 

Action  by  the  Parlin  ft  Orendorff  Com- 
pany against  W.  M.  Bamett  Judgment  for 
defendant  on  a  counterclaim,  and  plaintiff 
appeals.    Reversed. 

This  is  an  appeal  by  plaintiff,  a  corpora- 
tion, from  a  Judgment  rendered  against  it 
for  the  sum  of  $32.50.  It  is  alleged  in  the 
complaint  that  plaintiff  sold  and  delivered 
to  defendant  goods,  wares,  hnd  merchandise 
of  the  agreed  value  of  $642.75,  on  account  of 
which  he  paid  the  sum  of  $519.30,  leaving  a 
balance  due  of  $123.45.  which  it  sought  to 
recover.  The  defendant  after  denying  the 
material  allegations  oil  the  complaint  avers 
that  he  entered  into  a  contract  with  plaintiff 
whereby  it  agreed  to  deliver  such  goods  as 
he  might  order  from  time  to  time,  at  whole- 
sale prices,  to  be  sold  within  certain  assign- 
ed territory;  that  in  pursuance  of  said  con- 
tract plaintiff  delivered  to  him  agricultural 
Implements  at  the  wholesale  price  of  $565.75 
only,  on  account  of  which  he  had  paid  $519.- 
30;  that  plaintiff  also  delivered  to  him  a 
cultivator  Invoiced  at  $27.50.  under  an  agree- 
ment that.  If  it  could  not  be  sold,  it  should 
remain  the  property  of  plaintiff,  and  he  was 
not  to  be  charged  therewith;  that  he  was 
unable,  after  a  reasonable  effort  to  sell  the 
same,  but  that  he  had  sold  all  other  Imple- 
ments so  delivered,  and  paid  for  the  same, 
prior  to  the  commencement  of  this  action; 
that  according  to  the  terms  of  said  contract, 
he  canvassed  the  territory  agreed  upon,  and 
negotiated  the  sale  of  certain  goods  which 
he  ordered,  but  which  plaintiff  refused  to 
ship,  in  consequence  of  which  he  has  been 
damaged  in  the  sum  of  $180.  and  prays  that 
his  claim  therefor  be  offset  against  plain- 
tiff's demand,  and  that  he  have  Judgment 
for  the  sum  of  $13355.  The  reply  having 
put  in  issue  the  allegations  of  new  matter  in 
the  answer,  a  trial  was  had,  and  the  Jury  re- 
turned the  following  verdict:  "We,  the  Jury 
impaneled  to  try  the  issues  in  the  above- 
entitled  cause  between  plaintiff  and  defend- 
ant, find  for  the  defendant,  and  assess  his 
damages  at  $.52..')0.  All  unsold  goods  in  pos- 
session of  defendant  to  be  returned  to  the 
plaintiff,  at  Wasco."  The  court,  having  de- 
nied plaintiff's  motion  to  set  aside  the  ver- 
dict and  to  grant  a  new  trial,  rejected  the 
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finding  of  the  jury  with  reference  to  the  re- 
turn of  the  goods,  and  rendered  judgment 
for  the  damages  only. 

Fred  W.  Wilson,  for  appellant  0.  J. 
Bright,  for  resiMndent 

MOORE,  J.  (after  stating  the  facts).  It  Is 
contended  by  plaintiff's  counsel  that  the  ju- 
ry, having  required  plaintiff  to  pay  a  cer- 
tain sum  of  money  and  the  defendant  to  re- 
turn an  Indefinite  quantity  of  goods,  enjoin- 
ed upon  the  parties  mutual  conditions  which 
were  Impossible  of  enforcement  In  the  ac- 
tion, thereby  rendering  their  verdict  void, 
and  that  the  court,  having  rejected  the  find- 
ing as  to  the  return  of  the  goods,  erred  In 
rendering  the  judgment  complained  of.  The 
only  Issue  as  to  the  sale  of  the  goods  relates 
to  the  cultivator,  valued  at  $27.50,  notwith- 
standing which  the  bill  of  exceptions  dis- 
closes that  testimony  was  Introduced  tend- 
ing to  show  that  defendant  had  In  his  pos- 
session, of  the  goods  which  he  had  so  re- 
ceived, "plowshares,  3d  attachment,  of  the 
value  of  $49.50, "•  which  plaintiff  also  agreed 
to  take  back.  If  the  Jury  Intended  that  de- 
fendant, upon  returning  the  cultivator  and 
the  plowshares,  valued  at  $77,  should  be  en- 
titled to  receive  from  plaintiff  the  sum  of 
$52  ..50  on  account  of  the  damage  he  had  sus- 
tained, then,  by  the  court's  action  in  reject- 
ing the  special  finding,  he  practically  ob- 
tained a  judgment  for  the  sum  of  $129.50, 
but,  If  he  were  to  ke^p  these  goods,  Judg- 
ment should  have  been  rendei-ed  against  him 
for  the  sum  of  $24.50;  so  that  In  any  event 
the  Judgment  is  radically  wrong.  In  Glass 
V.  Blair,  4  Pa.  St  196,  plaintiff  having  com- 
menced an  action  in  a  Justice's  court  to  re- 
cover on  a  promis80i7  note,  the  defendant 
alleged  that  the  consideration  of  the  note 
was  a  worthless  machine.  On  appeal  the 
pleas  were  payment  and  set-off.  and  the 
jury,  having  found  for  the  defendant,  certi- 
fied "a  balance  due  to  defendant,  exclusive 
of  the  note  not  now  offered  against  defend- 
ant and  plaintiff  to  receive  back  the  ma- 
chine." Judgment  having  been  rendered  on 
the  verdict,  Mr.  Justice  Rogers,  speaking  for 
the  court  in  reversing  It,  says:  "It  is  an  in- 
surmountable objection  to  the  verdict  that 
there  is  no  means  of  compelling  its  perform- 
ance; for,  if  the  defendant  refuses  to  deliv- 
er the  machine,  which  is  an  essential  part 
of  the  verdict,  there  is  no  means  to  compel 
him,  as  an  attachment— the  only  known  pro- 
cess—will not  lie.  His  only  remedy  would  be 
by  suit  on  the  ground  of  a  rescission  of  the 
contract;  and  thus  the  verdict,  which  is  in- 
tended to  end  the  controversy,  would  be 
but  the  commencement  or  foundation  of  an- 
other action.  Pennington  v.  Bowman,  10 
Watts,  285.  But  It  is  said  the  exceptionable 
part  may  be  rejected  as  surplusage;  but  that 
this  cannot  be  done  Is  ruled  In  Shoemaker 


V.  Meyer,  4  Serg.  &  R.  455,  as  this  would  be 
taking  an  unwarrantable  liberty  with  the 
finding  of  the  Jury,  and  would  subvert  tbeir 
whole  intention.  It  would  be  an  act  of  In- 
justice to  the  plaintiff,  as  we  cannot  avoid 
seeing  that  the  verdict  le  rendered  in  this 
form  only  on  the  condition  that  the  machine 
is  returned  to  the  seller."  In  Brack  t. 
Mausbury,  102  Pa..  St  35,  an  action  was  in- 
stituted to  recover  the  price  agreed  to  be 
paid  for  constracting  a  sawmilL  The  ^de- 
fense was  that  the  mill  had  not  been  con- 
structed in  conformity  with  the  contract 
and,  a  trial  being  had.  the.  jury  found  for 
plaintiff  in  the  sum  of  $246.66,  adding  to  the 
verdict  the  following  clause:  "And  the 
plaintiff  to  complete  the  Job  according  to 
contract."  Upon  this  verdict.  Judgment  was 
rendered.  In  reversing  which  the  court  say: 
"The  Jury  evidently  considered  it  a  matter 
of  substance,— something  to  be  done  by  the 
plaintiff  in  fulfillment  of  bis  contract  and 
as  part  consideration,  at  least  of  the  sum 
found  In  his  favor.  The  only  Inference  that 
can  be  fairly  drawn  from  the  language  of  the 
Jury  Is  that  they  were  satisfied  plaintiff  had 
not  fulfilled  his  contract,  and  that  he  was 
still  bound  to  complete  It.  Hence  It  could 
not  be  treated  as  surplusage  without  disre- 
garding the  Intention  of  the  Jury,  and  there- 
by doing  injustice  to  the  defendant"  In 
McFall  V.  Smith,  32  111.  App.  463,  It  is  held 
that,  where  questions  not  properly  arising 
upon  the  evidence  are  so  mingled  before  the 
Jury  with  the  real  l^sue  in  the  case  as  to 
render  It  doubtful  upon  what  ground  the 
verdict  Is  based.  It  should  be  set  aside. 

It  is  maintained  by  defendant's  counsel 
that  plaintiff  could  have  moved  to  have  the 
jury  sent  out  to  correct  tbeir  findings,  but 
not  having  availed  itself  of  that  opportunity, 
it  is  too  late  to  complain  of  the  action  of  the 
court  after  the  verdict  has  been  recorded 
and  the  jury  discharged.  However  this  may 
be,  the  transcript  fails  to  show  that  plain- 
tiff's counsel  was  present  on  that  occasion, 
and  no  presumption  can  be  Indulged  In  that 
respect.  But  if  it  appeared  that  he  was  In 
attendance  upon  the  court  at  that  time,  the 
duty  of  correcting  the  verdict  did  not  de- 
volve upon  him;  for,  the  findings  of  the  jury 
being  against  his  client's  interests,  he  was 
not  obliged  to  see  that  the  verdict  was  suflS- 
clent  to  support  a  judgment. 

The  verdict  in  the  case  at  bar,  having  re- 
quired the  performance  of  mutual  acta  on 
the  part  of  plaintiff  and  defendant  which 
could  not  be  enforced  in  the  action,  is  void. 
28  Am.  &  Eng.  Enc.  Law,  265.  It  Is  im- 
possible to  treat  the  finding  of  the  Jury  in 
respect  to  the  return  of  the  goods  as  sur- 
plusage, and  reach  the  conclusion  which 
their  verdict  Imparts;  and,  the  court  having 
erred  in  receiving  the  verdict  the  Judgment 
predicated  thereon  is  reversed,  and  a  new 
trial  ordered. 
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(33  Or.  24S) 

WOLDEXBERG  t.  HAINES. 

(Supreme  Court  of  Oregon.    June  26,  1890.) 

JUSTICES  OF  THE  PEACE— CHANGE  OF  VBNUEi— 
WAIVEE. 
Where,  after  change  of  yenue  by  a  justice 
of  the  peace,  a  party  appears,  and,  without  ob- 
jection, participates  in  the  trial  before  the  justice 
to  whom  the  action  has  been  transferred,  he 
waives  all  irregularity  In  the  method  of  securing 
the  change. 

Appeal  from  circuit  court,  Harney  county; 
M.  D.  ClUford,  Judge. 

Proceeding  by  L.  Woldenberg  against  Fred 
Haines  to  review  the  Judgment  of  a  justice 
court  There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

L.  B.  Webster,  for  appellant  R.  M.  Tur- 
ner, for  respondent 

MOORE,  J.  This  Is  a  special  proceeding 
to  review  the  Judgment  of  a  Justice's  court 
of  Harney  county.  The  transcript  shows 
that  plaintiff  commenced  an  action  against 
the  defendant  in  the  Justice's  court  of  Burns 
district,  to  recover  the  sum  of  $2.50,  alleged 
to  be  due  on  account  of  the  sale  and  delivery 
of  certain  goods,  wares,  and  merchandise. 
The  answer,  after  denying  the  material  alle- 
gations of  the  complaint,  set  up  a  counter- 
claim of  $34.17,  and,  the  reply  having  put  in 
Issue  the  allegations  of  new  matter  therein, 
the  venue  was  changed,  upon  defendant's 
motion,  to  the  Justice's  court  of  Harney  dis- 
trict where  the  parties  stipulated  that  the 
cause  should  be  continued,  and  at  the  trial 
thereof  judgment  was  rendered  for  the  de- 
fendant In  the  sum  of  $7.60.  The  circuit 
court  for  said  county  having  Issued  a  writ  to 
review  said  Judgment,  the  return  showed  the 
facts  as  hereinbefore  stated;  whereupon  the 
court  found  that  the  affidavit  for  a  change  of 
venae  was  Insufficient  to  authorize  a  trans- 
fer of  the  cause,  annulled  the  Judgment  and 
remanded  the  cause  to  the  court  in  which  it 
-  was  commenced,'  with  directions  to  try  the 
same,  and  from  this  Judgment  the  defendant 
appeals. 

The  only  question  to  be  considered  Is 
whether  the  justice's  court  of  Harney  dis- 
trict had  Jurisdiction  of  the  action.  Defend- 
ant's counsel  maintain  that,  conceding  the 
aflSdavlt  to  be  Insufficient  to  authorize  a 
transfer  of  the  cause,  plaintiff,  by  his  ap- 
pearance and  stipnlatlon  In  said  court,  waiv- 
ed all  defects  In  the  previous  proceedings, 
and.  Judgment  having  been  rendered  against 
him,  the  court  erred  In  setting  It  aside.  In 
Moore  v.  Railroad  Co.,  51  Mo.  App.  5W.  the 
venue  was  changed  against  the  defendant's 
exception,  notwithstanding  which  he  ap- 
peared in  the  court  to  which  the  cause  was 
sent  and  went  to  trial  without  objection, 
and  it  was  held  that  after  yerdlct,  It  was  too 
late  to  raise  the  question  of  jurisdiction.  In 
Insurance  Co.  v.  Johnson.  46  Ind.  315,  it  was 
held  that  a  voluntary  appearance  in  a  court 
to  which  the  venue  of  an  action  was  chan- 


ged was  a  waiver  of  any  objection  to  the  Ju- 
risdiction.    Mr.  Justice  Busklrls,  In  deciding 
the  case,  says:    "It  appears  from  the  record 
that  after  the  demurrer  was  overruled,  the 
cause  was,  by  agreement    of    the    parties, 
transferred  to  the  circuit  court  for  trial,  and 
that  the  parties  appeared  In  that  court,  and 
went  to  trial  without  any  objection.    The 
agreement  of  the  parties  entered  in  the  com- 
mon pleas  court  gave  the  circuit  court  Juris- 
diction of  the  person  of  the  appellant,  and 
the  law  gave  it  jurisdiction  of  the  subject- 
matter  of  the  suit.    It  Is  well  settled  that, 
where  the  court  has  Jurisdiction  of  the  sub- 
ject-matter of  the  action,  an  appearance  to 
the  action  In  the  court  to  which  a  change  of 
venue  has  been  taken  is  a  waiver  of  any  ob- 
jection of  jurisdiction  over  the  person  or  as 
to  the  regularity  of  the  change  of  venue." 
In  Smith  V.  Judge,  46  Mich.  338,   9  N.  W. 
440,    a   Justice   of   the    pence,    becoming    ill, 
transferred   the  cause  then  pending  before 
him  to  another  Justice's  court.  In  which  the 
parties    appeared,    and,     without    objection, 
tried   the 'action,  and   It  was   held   that  all 
questions     touching     the     regularity    of    the 
transfer    were    waived.     Mr.    Chief  Justice 
Marston,  spealclng  for  the  court  says:     "We 
are  of  opinion  that  the  Judgment  so  rendered 
was  valid  and  binding.    The  justice  bad  Ju- 
risdiction over  the  subject-matter,   and  the 
parties,  by  appearing  and  going  to  trial,  with- 
out objection,  upon  the  merits,  waived  any 
and   all   questions   of   regularity."    In  'Mag- 
mer  v.  Renk,  65  Wis.  3R4,  27  N.  W.  26.  it  was 
held  tiat  If,  after  a  cause  Is  removed  from 
one  Justice  <«  court  to  another,  the  parties  ap- 
pear before  the  latter,  and  proceed  to  trial 
without  objection,  all  questions  of  Jurisdic- 
tion, arising  from  the  insufficiency  of  the  af- 
fidavit  for   the   removal,    are   waived.     Mr. 
Chief  Justice  Cole,  in  commenting  upon  this 
rule,   says:    "We   shall   not  stop   to  inquire 
whether  the  affidavit  for  removal  m?t  the  re- 
quirements of  the  statute  or  not.    It  is  suffi- 
cient answer  to  the  objection  now  made  that 
the  parties  appeared  before  Justice  Schmidt, 
and  tried  the  cause.    This  cured  all  defects 
in  the  affidavit.  If  there  were  any.  and  gave 
the  justice  jurisdiction  of  the  action."   While 
there  Is  a  slight  conflict  in  the  decisions  upon 
this  subject,   the  great  weight  of  authority 
supports  the  rule  that  a  party  by  appearing, 
and.  without  objection,  participating  In  the 
trial,  in  the  court  to  which  the  action  has 
been  transferred,  waives  all  Irregularities  In 
the  method  of  securing  the  change  of  venue. 
2  Enc.  PI.  &  Prac.  613:   Cherry  v.  Lilly.  113 
X.  C.  26,  18  S.  B.  76;    Seley  v.  Parker  (Tex. 
av.  App.)  45  S.  W.  1026:    In  re  Whitmore 
(Utah)   35   Pac.    524;    Christ   v.    Flannagan 
(Cola  Sup.)  46  Pac.  683;    Solomon  v.  Norton 
(Ariz.)  11  Pac.  108;    Tater  v.  State,  58  Ind. 
299;   Hazard  v.  Wason,  152  Mass.  268.  25  N. 
E.  4«,^:    Railway  Co.  v.  McBrids,  141  V.  S. 
127,  11  Sup,  Ct  982;   Breathwlt  v.  Bank,  60 
.4rk.  26.  28  S.  W.  511.    Justices'  courts  hav- 
ing Jurisdiction  of  actions  for  the  recovery 
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of  money,  when  the  amount  Involved  does 
not  exceed  $2o0  (Hill's  Ann.  Laws  Or.  §  908), 
the  transcript  sent  to  the  justice's  court  of 
Harney  district  gave  It  jurisdiction  of  the 
subject-matter,  and  the  general  appearance 
of  the  plaintiff,  and  his  participation  in  the 
trial  of  the  action,  gave  it  jurisdiction  of  his 
person,  and  authorized  It  to  hear  and  deter- 
mine the  issues.  The  trial  court  having 
erred  in  setting  aside  the  proceedings  of  the 
justice's  court,  it  follows  that  the  judgment 
is  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  writ  of  review. 


(33  Or.  2S0) 

VAN   SANTVOORD   et  aL  T.   ROETHLER. 

(Supreme  Court  of  Oregon.    June  26,  1899.) 
ACTION  ON  FOREIGN  JUDGMENT— LIMITATIONS, 

1.  Where  a  cause  of  action  accrues  in  another 
state  against  a  nonresident,  who  afterwards  lie^ 
comes  a  resident,  the  statute  of  limitations  com- 
mences to  run  from  the  time  the  cause  of  action 
accrued  in  the  other  state;  and  Hill's  Ann. 
Laws,  g  16,  providing  that,  when  a  cause  of  ac- 
tion accrues  against  a  person  out  of  the  state, 
the  statute  of  limitations  shall  not  run  till  bis 
return,  and,  in  case  of  his  absence  after  the 
cause  has  accrued,  the  time  thereof  shall  not  be 
reckoned,  docs  not  apply  to  a  cause  of  action 
which  accrued  when  defendant  was  a  nonresi- 
dent. 

2.  In  an  ■'  tion  on  a  foreign  judgment,  the  fact 
that  it  is  I.,  i'urce  in  the  state  where  it  was  ren- 
dered does  not  prevent  the  statute  of  limita- 
tions from  running  in  favor  of  a  resident  de- 
fendant 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eakiu,  Judge.  ' 

Action  by  Seymour  Van  Santvoord  and  an- 
other, as  receivers,  against  Peter  Roethler. 
From  a  judgment  In  favor  of  defendant, 
plaintiffs  appealed.    Affirmed. 

This  Is  an  action  upon  a  judgment  of  a 
sister  state.  The  complaint  recites.  In  brief, 
that  the  plaintiffs  are  receivers  of  the  Wal- 
ter A.  Wood  Mowing  &  Reaping  Machine 
Company,  a  corporation;  that  on  the  4tb 
day  of  .March,  1886,  In  the  district  court  for 
Brule  county,  Dakota  territory,  the  said  com- 
pany recovered  a  judgment  against  the  de- 
fendant for  the  sum  of  $272.10,  which  was 
duly  docketed  on  the  19th  day  of  March, 
1886;  that  on  the  14th  day  of  December, 
18S9,  an  execution  was  Issued  thereon,  and 
thereafter  returned  nulla  bona;  that  It  Is 
now  a  good,  valid,  and  subsisting  judgment 
of  the  state  of  South  Dakota,  and  at  all  times 
since  Its  rendition  was  and  now  Is  In  full 
force  and  effect;  that  plaintiffs  are  Informed 
^nd  believe,  and  therefore  allege,  that  the 
defendant  left  the  state  of  South  Dakota  dur- 
ing the  year  1800,  returning  to  the  state  of 
Oregon  In  said  year,  and  that  he  then  and 
there,  and  at  such  time,  acquired  a  residence 
therein,  and  about  1891  removed  and  depart- 
ed therefrom  and  lost  his  residence  therein, 
and  resided  elsewhere,  for  a  period  of  about 
three  years,  but  thereafter  returned  to  the 
'said  state  of  Oregon,  and  has  ever  since  re- 
sided within  its  borders;  that  defendant  was 


out  of,  and  absent  from,  this  state  at  fi>e 
time  of  the  rendition  of  said  judgment,  and 
did  not  come  or  return  thereto  until  less 
than  10  years  prior  to  the  commencement  of 
this  action;  that  at  no  time  prior  to  June  29, 
1897,  had  defendant  any  real  or  personal 
property  within  the  state  of  Oregon  upon 
which  the  plaintiffs,  or  either  of  them,  could 
secure  the  necessary  lien  to  enable  them  to 
bring  an  action  against  him  while  a  nonresi- 
dent. A  general  demurrer  was  interposed  to 
the  complaint  on  the  grounds— First,  that  it 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and,  second,  that  the  action 
has  not  been  commenced  within  the  time  lim- 
ited by  law.  The  demurrer  was  sustained, 
and,  judgment  having  been  entered  dismiss- 
ing the' complaint,  plaintiffs  appeal. 

J.  B.  Messlck,  for  appellants.  J.  J.  Heil- 
ner,  for  respondent 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  The  sole  question  we  are  called  on 
to  consider  Is  whether  the  statute  of  limita- 
tions has  run  against  the  action.  More  than 
10  years  have  elapsed  since  the  judgment 
which  Is  the  foundation  of  the  action,  was 
rendered  In  Dakota.  The  plaintiffs  seek  to 
bring  themselves  within  the  exception  cre- 
ated by  section  16,  Hill's  Ann.  Laws  Or., 
eliminating  the  time  that  the  defendant  was 
out  of  this  state  In  a  computation  of  the  stat- 
utory period  of  limitation.  It  may  be  in- 
ferred from  the  complaint,  however,  that  the 
defendant  was  a  nonresident  of  the  state  at 
the  time  the  action  accrued.  Such  being  the 
case,  McCormick  v.  Blanchard,  7  Or.  232,  and 
Crane  v.  Jones,  24  Or.  419,  33  Pac.  869,  are 
decisive  of  the  controversy.  The  appellants 
question  the  soundness  of  these  cases,  and, 
while  we  might  be  disposed  to  agree  with 
them  were  it  a  matter  of  first  Impression,  we 
are  now  bound  by  the  rule  of  stare  decisis. 
If  the  practice  Is  to  be  changed  after  it  has 
been  In  vogue  for  so  long  a  time,  it  should 
be  by  the  legislature  rather  than  by  the 
courts. 

It  is  urged,  as  the  judgment  sued  on  was 
In  full  force  In  Dakota  when  the  action  was 
commenced  here,  and  being  a  judgment  of 
a  sister  state,  that  the  consideration  of  sec- 
tion 26,  HiU'B  Ann.  Laws  Or.,  should  be  elim- 
inated in  construing  the  provisions  of  sec- 
tion 10,  touching  the  statute  of  limitations. 
But  it  is  not  apparent  how  this  could  affect 
the  question.  It  is  quite  possible  to  obtain  a 
judgment  in  a  sister  state  against  a  resident 
of  this  state,  and  the  statute  of  limitations, 
as  construed  by  the  cases  above  cited,  would 
therefore  have  like  application  where  the  ac- 
tion is  upon  a  judgment  of  a  sister  state  as 
upon  a  simple  contract.  It  Is  the  statute  of 
limitations  of  the  forum  which  controls,  un- 
less, as  between  nonresidents,  the  statute  of 
the  state,  territory,  or  country  where  the 
cause  arose  is  set  up  within  the  purview  of 
said  section  26,  and  the  fact  that  the  Judg- 
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ment  Is  In  full  force  where  rendered  does  not 
change  the  Issue.  2  Black,  Judgm.  §  892. 
These  considerations  affirm  the  judgment  of 
the  court  below;   and  It  Is  bo  ordered. 


(i5  Or.  196) 

STATE  T.  HANNA, 
(Supreme  Court  of  Oregon.    June  26,  1899.) 

RBCEIVINO    STOLEN    PROPERTY— INDICTMENT 
— DESCRIPTION  OF  PROPERTY— NAME  OP 

THIEF— STOCK  BRANDS— EVIDENCE. 
1.  An  indictment  for  receiving  stolen  property 
Bufflciently  describes  it  as  "two  horses  and 
thir^'  mares  and  twenty  geldings,  •  •  • 
then  and  there"  the  personal  property  of  the 
prosecuting  witness. 

.  2.  Under  a  statute  making  the  crime  of  felo- 
niously receiving  stolen  goods,  knowing  them  to 
be  stolen,  an  independent  one,  the  name  of  the 
thief  need  not  be  stated  in  the  indictment. 

3.  Evidence  as  to  the  stock  brand  used  by  the 
prosecuting  witness,  and  a  certificate  thereof 
recorded  by  him  after  the  larceny  of  the  cattle, 
while  not  of  itself  proof  of  ownership  prior  to 
the  date  the  brand  was  recorded,  was  admissible 
to  show  the  identitr  of  the  horses  alleged  to  have 
been  stolen  with  those  received  and  shi[q)ed  by 
defendant. 

4.  Evidence  tending  to  show  the  larceny  of 
the  property,  such  as  the  flight  of  two  of  the 
alleged  thieves,  is  admissible  in  a  prosecution 
for  receiving  stolen  goods. 

5.  In  a  prosecution  for  receiving  stolen  goods, 
evidence  that  certain  horses,  branded  '%C. 
received  along  with  the  horses  described  in  the 
indictment,  belonged  to  a  third  person,  was  ad- 
missible, where  the  evidence  m  reference  to 
such  horses  and  their  ownership  was  so  con- 
nerted  with  the  evidence  tending  to  show  that 
defendant  received  the  stolein  goods  as  to  form  a 
part  of  one  entire  transaction. 

6.  It  was  not  error  to  instruct  the  jury  to  look 
on  the  evidence  of  oral  admissions  or  verbal 
statements  made  by  a  witness  or  party  with  cau- 
tion, where  applicable  to  evidence  imijeaching 
statements  of  the  prosecuting  witness  and  of  de- 
fendant 

Appeal  from  circuit  court,  Umatilla  (iounty; 
Stephen  A.  Lowell,  Judge. 

William  Banna  was  convicted  of  receiving 
stolen  property,  and  he  appeals.    Affirmed. 

On  the  16tb  of  January,  1899,  the  defend- 
ant was  indicted  for  a  violation  of  section 
1774,  HIU'B  Ann.  Laws.  The  charging  part 
of  the  Indictment  Is  that  "the  said  William 
Hanna,  on  the  11th  day  of  November,  A.  D. 
1898,  in  the  county  of  Umatilla  and  state  of 
Oregon,  did  unlawfully  and  feloniously  buy, 
receive,  have,  and  conceal  two  horses  and 
thirty  mares  and  twenty  geldings,  which  said 
horses,  mares,  and  geldings  were  then  and 
there  the  personal  property  of  Peter  Nelson, 
and  of  the  value  of  $10  each,  and  of  the  ag- 
gregate value  of  $520,  and  which  said  horses, 
mares,  and  geldings  had  been  then  lately  be- 
fore feloniously  stolen,  taken,,  and  carried 
away  by  certain  evil-disposed  i)er8ons  within 
said  county  and  state;  be,  the  said  William 
Hanna,  then  and  there  well  knowing,  and 
havinc  jtood  reason  to  believp.  tlip  hiuip  to 
be  stolen,— contrary  to  the  statute  In  such 
cases  made  and  provided,"  etc  The  defend- 
ant demurred  to  the  Indictment,  and,  his  de- 
murrer being  overruled,  he  pleaded  not  guilty. 


and  the  cause  went  to  trial  before  a  Jury,  re- 
sulting In  a  verdict  of  "Guilty,  as  charged." 
B^om  the  judgment  entered  thereon  he  ap- 
peals, assigning  as  error  the  overruling  of 
such  demurrer  and  the  admission  of  certain 
testimony  on  the  trial. 

Thos.  Fitz  Gerald  and  J.  H.  Raley,  for  ap- 
pellant. H.  J.  Bean,  Dlst.  Atty.,  and  J.  A. 
Fee,  for  the  State. 

BEAN,  J.  (after  stating  the  facts).  It  is 
contended  at  the  outset  that  the  Indlctmedt 
Is  fatally  defective,  because  It  does  not  suffi- 
ciently describe  the  property  alleged  to  have 
been  received  and  concealed  by  the  defend- 
ant, and  also  because  It  does  not  disclose  the 
name  of  the  person  by  whom  such  property 
was  stolen.  No  more  definite  or  accurate  de- 
scription of  the  property  is  required  In  an  In- 
dictment for  receiving  stolen  property  than  in 
an  indictment  for  larceny,  and  under  the  rule 
in  larceny  cases  the  description  under  consid- 
eration Is  sufficient.  1  McClaIn,  Cr.  Law,  H 
593,  594;    Rap.  Larceny,  K  82,  83. 

Upon  the  other  objection,  counsel  for  the 
defendant  make  a  strong  and  plausible  argu- 
ment, which  would  be  entitled  to  great  con- 
sideration if  the  question  was  not  settled  by 
the  overwhelming  weight  of  authority.  The 
doctrine  of  nearly,  if  not  quite,  all  of  the  ad- 
Judged  cases.  Is  that,  under  a  statute  like 
ours,  which  makes  the  crime  of  feloniously 
receiving  stolen  goods,  knowing  them  to  be 
stolen,  an  independent  and  substantive  of- 
fense, it  is  not  necessary  to  state  in  the  in- 
dictment the  name  of  the  thief.  Mr.  Bapalje, 
in  his  work  on  Larceny,  says:  "In  general, 
an  Indictment  for  receiving  stolen  goods, 
knowing  them  to  be  stolen,  need  not  state 
the  name  of  the  person  who  stole  them;  and 
the  allegation  that  his  name  is  unknown  to 
the  grand  Jury  is  equally  immaterial;  but 
if  alleged,  it  must  be  proved."  Rap.  Larceny, 
§  320.  And  Mr.  McClaln  says:  "The  indict- 
ment for  receiving  or  concealing  alone  (not 
charging  the  larceny  as  a  substantive  offense) 
need  not  describe  the  stealing  of  the  goods 
with  the  same  technicality  as  would  be  nec- 
essary in  an  Indictment  for  such  larceny.  It 
Is  sufficient  to  allege  that  the  goods  were 
'then  lately  before  stolen,'  and  that  the  de- 
fendant knew  them  to  have  been  stolen,  with- 
out alleging  technically  the  stealing,  taking, 
and  carrying  away.  Nor  is  it  necessary  to 
allege  by  whom  the  theft  of  the  goods  was 
committed,  or  that  the  name  of  the  person 
committing  the  theft  Is  unknown.  It  seems 
that  It  Is  not  necessary,'  even,  to  allege  from 
whom  the  goods  were  received.  Neither  Is  it 
required  that  the  indictment  state  when  and 
where  the  original  larceny  was  committed." 
1  McClaln,  Cr.  Law,  |  719.  And  in  Com.  V. 
Hogan,  121  Mass.  373,  It  Is  held  that  an  in- 
dictment for  receiving  stolen  goods  need  not 
name  the  thief,  although  his  name  was 
known  to  the  attorney  for  the  government 
and  to  the  grand  Jury  before  the  finding  or 
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the  indictment.  This  doctrine  seems  to  pro- 
ceed on'tlie  tlieory  tliat  tlie  gravamen  ot  tlie 
offense  created  by  tlie  statute  is,  not  the  re- 
ceiving stolen  goods  from  any  particular  per- 
son, but  receiving  them  with  knowledge  of 
their  having  been  stolen.  The  question  for 
trial  in  such  a  case  is  whether  the  goods  were 
stolen  and  received  by  the  defendant  know- 
ing the  fact.  The  name  of  the  thief  is  imma- 
terial. 2  Bish.  New  Cr.  Proc.  !  982;  Rex  v. 
Jervls,  0  car.  &  P.  156;  State  v.  Smith,  37 
Mo.  58.  See,  also,  State  v.  Hazard,  2  R.  I. 
474,  where  the  question  is  discussed  in  the 
light  of  the  common-law  authority,  and  20 
Am.  &  Eng.  Enc.  Law,  450,  where  the  au- 
thorities upon  the  question  are  collated. 

It  is  claimed  that  the  court  erred  in  admit- 
ting in  eyidence  testimony  as  to  the  stock 
brand  used  by  the  prosecuting  witness,  and  a 
certificate  thereof  recorded  by  him  after  the 
crime  was  alleged  to  have  been  committed, 
and  a  few  days  before  the  trial.  The  objec- 
tion to  the  admission  of  this  testimony,  as  we 
understand  it,  is  that  the  brand  was  evidence 
of  ownership  only  from  and  after  the  date  of 
record,  as  provided  by  the  act  of  1893  (Laws 
1893,  p.  51).  But  we  do  not  understand  that 
evidence  of  the  brand  was  offered  or  admit- 
ted as  proof  of  ownership,  but  as  showing  the 
identity  of  the  horses  alleged  to  have  been 
stolen  with  those  received  and  shipped  by  the 
defendant,  and  the  certificate  was  admitted 
as  an  impression  or  facsimile  of  such  brand. 
There  was  evidence  of  ownership  Independent 
of  the  brand,  and  It  was  only  important  as  a 
means  of  identifying  the  property  in  question. 
Peter  Nelson,  the  prosecuting  witness,  testi- 
fied that,  in  November,  1898,  he  was  the  own- 
er of  about  100  bead  of  horses  running  on  the 
Badger  Spring  range  In  Umatilla  county,  and 
that  they  were  branded  with  a  quarter  circle 
N  brand,  which  he  had  used  for  27  or  28  years, 
and  that  there  was  no  other  or  similar  brand 
in  that  section  of  the  country;  that  he  last 
saw  the  horses  about  the  4th  or  5th  of  No- 
vember, when  he  had  them  up  for  the  purpose 
of  branding  the  colts;  that  be  turned  them  out 
on  the  range  again,  and  about  the  middle  of 
the  month  they  were  missed,  and,  although  he 
immediately  made  diligent  search  for  them,  he 
was  never  able  to  find  more  than  7  or  8  head, 
which  were  too  poor  to  be  driven  away. 
There  was  other  evidence  given  by  the  prose- 
cution tending  to  show  that,  about  the  9th  of 
November,  three  persons,  who  were  recognized 
as  Hill,  Ogg,  and  Morse,  were  seen  driving 
from  this  range  alrant  75  or  100  head  of  horses 
branded  with  the  Nelson  brand,  and  that,  some  ' 
time  daring  the  night  of  the  10th  of  Novem- 
ber, these  parties,  or  some  of  them,  drove 
horses  Into  Pendleton,  answering  the  descrip- 
tion of  those  l)elonglng  to  Nelson  and  branded 
with  his  brand,  and  delivered  the  same  to 
tlic  defendant  Hnnna.  who  shipped  them  on 
the  11th  to  the  Western  Packing  Company,  at 
Portland,  for  use  at  the  Llnnton  cannery,  a 
few  miles  below  the  city.  Tills,  together  with 
other  testimony  given  on  the  trial,  was  abun- 


dantly sdfficlent  upon  the  question  of  owner- 
ship. If  believed  by  the  jury,  to  sustain  the 
allegations  of  the  indictment.  Under  these  cir- 
cumstances, the  admission  of  testimony  in  ref- 
erence to  Nelson's  brand,  and  the  certificate 
thereof,  was  not  error.  While  neither  the  cer- 
tificate nor  the  brand  by  itself  would,  perhaps, 
be  proof  of  ownership  prior  to  the  date  at 
which  the  brand  was  recorded,  yet,  for  the 
purpose  for  which  the  evidence  was  oifered 
and  admitted,  it  was,  under  the  authorities, 
competent.  Underh.  Ev.  §  207;  4  Am.  &  Eng. 
Enc.  Law,  8?6;  Priesmuth  v.  State,  1  Tex. 
App.  480;  Chestnut  v.  People,  21  Colo.  512,  42 
Pac.  656;  Brooke  v.  People,  23  Colo.  375,  48 
Pac.  502. 

It  is  next  claimed  that  the  court  erred  In 
admitting  testimony  of  the  flight  of  Ogg  and 
Morse,  two  of  the  persons  whom  the  prosecu- 
tion claimed  were  implicated  in  the  Lirceny  of 
the  property  for  receiving  which  the  defendant 
was  convicted.  Under  the  Indictment,  It  was 
an  essential  step  in  the  prosecution,  and  mate- 
rial for  the  state,  to  prove  that  the  property 
received  by  the  defendant  was  in  fact  stolen, 
and  any  evidence  tending  to  support  that  issue 
was  competent  on  the  trial  of  the  defendant. 
State  V.  Smith,  37  Mo.  58;  RelUey  v.  State,  14 
Ind.  217;  Rex  v.  Blick,  4  Car.  &  P.  377.  Mr. 
McClain  says:  "Proof  of  the  larceny  of  the 
goods  alleged  to  have  been  received  is  essential 
to  establish  the  corpus  delicti  of  the  crime  of 
receiving,  and  therefore  cannot  be  established 
by  the  uncorroborated  confession  of  the  accus- 
ed. Such  larceny  is  to  be  established  as  if  it 
was  the  crime  charged."  1  McClain,  Cr.  Law, 
§  724.  And  It  Is  unquestioned  that  the  at- 
tempted escape  of  Ogg  and  Morse  was  mate- 
rial evidence  upon  this  issue  in  the  case. 

It  is  next  claimed  that  the  court  erred  In 
permitting  the  witness  McCarty  to  testify  that 
certain  horses,  branded  HC,  received  at  the 
Llnnton  cannery  along  with  the  horses  describ- 
ed in  the  indictment,  belonged  to  one  Jack 
Morton;  but  the  evidence  in  reference  to  these 
horses  and  their  ownership  was  so  intennin- 
gled  and  connected  with  the  evidence  tending 
to  show  that  defendant  committed  the  crime 
charged  in  the  indictment  as  to  form  a  part 
of  one  entire  transaction,  and  was,  therefore, 
properly  admissible.  It  Is  true  there  was  no 
testimony  that  the  Morton  horses  were  stolen, 
or  that  defendant  had  committed  any  crime  by 
Including  them  in  the  shipment  with  the  Nel- 
son horses;  but  this  would  not  render  the  ad- 
mission of  the  testimony,  under  the  circum- 
stances, reversible  error. 

The  court  charged  the  jury  that  they 
"should  look  upon  the  evidence  of  oral  adnnis- 
sions  or  verlval  statements  made  by  a  witnes" 
or  party  with  caution,  for  tlie  exact  languag«» 
might  not  have  been  correctly  understood,  or 
the  party  called  to  prove  the  s-ime  might  not 
be  able  to  remrrabor  the  exact  words  spoken." 
It  is  claimed  that  this  Instruction  .was  c rron«>- 
ous,  because  It  practically  advised  the  Jnrv 
that  certain  witnesses,  called  to  prove  verltal 
admissions  or  statemeuts  of  the  prosecuting 
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witnen,  were  to  be  distrusted.  Bat  this  Is 
not  a  fair  Interpretation  of  the  Instruction  as 
given,  and  was  manifestly  not  the  thought  in- 
tended to  be  conveyed  by  the  court  There 
was  evidence  given  on  the  trial  tending  to 
show  incriminating  and  contradictory  state- 
ments made  by  the  defendant,  and  also  that 
the  prosecuting  witness  said  that  he  gave  Ogg 
permission  to  gather  up  some  of  his  horses 
from  the  range,  and  sell  them,  but  did  not  sup- 
pose he  was  going  to  take  the  entire  band. 
The  defendant  and  prosecuting  witness  both 
denied  making  the  statements  attributed  to 
them,  and  U  was  manifestly  In  view  of  this 
condition  of  the  testimony  that  the  instructlQn 
complained  of  was  given.  Its  object  and  pur- 
pose was  to  caution  the  Jury  against  giving 
undue  weight  to  alleged  oral  admissions  or  ver- 
bal statements,  because,  as  explained  by  the 
court,  "the  exact  language  may  not  have  been 
correctly  understood,"  or  the  witness  may  not 
"be  able  to  remember  the  exact  words  sik>- 
ken."  This  Is  elementary  law.  1  Greeol.  By. 
8  200. 
Judgment  affirmed. 


CSS  Or.  462) 


STATE  V.  MORSE. 


(Supreme  Court  of  Oregon.    Jane  26,  1880.) 

JURORS  —  COMPETENCY  —  CRIMINAL  LAW  — 
HARMLESS  ERROR— WITNESSES  —  IMPEACH- 
MENT—EVIDENCE— HEARSAY— ARGUMENT  TO 
JURY. 

1.  A  Juror,  who  has  formed  an  opinion  as  to 
defendant's  guilt  which  it  would  take  evidence  to 
remove,  but  who  states  that  he  has  no  prejudice 
against  defendant  and  could  give  him  a  fair  trial 
according  to  the  evidence  and  the  instructions  of 
the  court,  is  competent. 

2.  The  rating  of  the  trial  court  on  a  challenge 
to  a  juror  for  bias  will  not  be  disturbed,  unless 
the  juror's  disqualification  is  clearly  shown  as  a 
matter  of  law. 

3.  Where  the  question  raised  in  the  trial  court 
was  as  to  the  competency  of  certain  testimony 
Identifying;  a  cattle  brand  and  showing  that  the 
animals  alleged  to  be  stolen  were  branded  there- 
with, the  sufficiency  of  the  evidence  of  the  own- 
ership cannot  be  urged  on  appeal. 

4.  Defendant's  counsel  asked  the  prosecuting 
witness  if  he  did  not  make  a  certain  statement 
at  a  specified  time  and  place  to  certain  named 
persons,  and  afterwards  introduced  witnesses 
to  .impeach  his  negative  answer.  TherSifter 
the  state  called  one  of  the  persons  named  in 
the  impeaching  queetion,  who  testified  that  he 
was  present  at  the  time  referred  to,  but  did 
not  bear  the  prosecuting  witness  make  the  state- 
ment testified  to  by  the  other  witnesses.  Hdd, 
that  it  was  then  proper  to  refnse  to  permit  de- 
fendant to  show  that  the  statements  took  place 
after  the  witness  called  by  the  state,  and  whose 
name  was  mentioned  in  the  impeaching  question, 
had  left  the  saloon  where  made. 

5.  Evidence  that  defendant  stated  to  the  wit- 
ness, prior  to  the  theft,  that  be  had  authority 
from  the  prosecuting  witness  to  gather  op  and 
sell  the  horses  stolen,  is  inadmissiblev  as  bear- 
say. 

6.  Defendant's  affidavit  for  a  continuance, 
where  not  offered  in  evidence,  cannot  be  re- 
ferred to  by  the  state,  by  reading  therefrom  and 
commenting  thereon  in  the  argument  to  the  jury. 

7.  Error,  in  that  the  state's  attorney  read  to 
the  jury  and  commented  on  parts  of  defendant's 
affidavit  for  a  continu.'\nce,  which  was  not  in  erl- 
deuce«  was  harmless  where  defendant  testified 


In  his  own  behalf  to  substantially  the  same  (acts 
as  those  set  forth  in  the  affidavit 

Appeal  from  circuit  court  Umatilla  coun- 
ty;   Stephen  A.  Lowell,  Judge. 

Zlbe  Morse  was  convicted  of  larceny,  and 
be  appeals.    Affirmed. 

J.  H.  Raley  and  Thoa.  FItz  Oerald,  for  ap- 
pellant H.  J.  Bean,  Dist  Atty.,  and  Jas.  A. 
Fee,  for  the  State. 

BEAN,  J.  The  defendant  was  indicted. 
Jointly  with  Augustus  Bill  and  Jack  Ogg,  for 
the  crime  of  larceny  in  stealing  52  head  of 
horses,  the  property  of  Peter  Nelson.  He 
was  tried  separately,  and  convicted,  and  from 
the  Judgment  rendered  thereon  be  appeals. 

The  first  three  assignments  of  error  relate 
to  the  overruling  of  the  defendant's  challenge 
of  the  Jurors  Carney,  Nelson,  and  Rose  for 
cause.  The  Carney  case,  being  the  strongest 
for  the  defendant,  will  be  the  only  one  con- 
sidered. On  his  examination  by  the  defend- 
ant's counsel,  he  stated  that  he  was  acquaint- 
ed with  the  prosecuting  witness  and  the 
defendant;  that  he  had  beard  a  good  deal 
about  the  case,  and  bad  talked  with  persons 
who  seemed  to  have  considerable  knowledge 
concerning  It,  but  did  not  know  whether  they 
were  witnesses  or  not;  that  from  what  he 
had  heard  and  read  he  had  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  defend- 
ant which  be  still  retained,  and  which  It 
would  take  evidence  to  remove;  that  he  bad 
no  bias  or  prejudice  which  would  prevent  him 
ftom  giving  the  defendant  a  t&lr  and  impcu:- 
tlal  trial,  and.  If  selected  as  a  juror,  would 
certainly  try  to  do  so;  that  be  beard  a  little 
of  the  testimony  on  a  former  trial,  and  had 
heard  a  great  deal  on  the  outside,  and,  in 
answer  to  a  leading  question,  said  he  thought 
the  opinion  he  then  entertained  would  hinder 
him  from  giving  the  defendant  a  fair  and 
impartial  trial.  He  was  thereupon  challen- 
ged for  cause,  and  upon  examination  by  the 
district  attorney  stated  that  if  accepted  as 
a  Juror,  he  should  certainly  endeavor  to  try 
the  case  fairly  and  impartially,  upon  the  testi- 
mony of  the  witnesses  and  the  law  as  given 
by  the  court,  although  he  felt  that  his  pre- 
TlouB  opinion  would  make  It  more  difficult  for 
him  to  do  so;  that  if  be  should  hear  persons 
whom  he  credited  and  believed  contradict 
what  he  had  already  heard,  without  their  be- 
ing under  oath.  It  would  have  a  tendency  to 
remove  the  opinion  or  Impression  that  he 
then  had,  and  would  offset  what  he  had  al- 
ready beard;  that,  if  accepted  aa  a  Juror, 
be  thought  he  could  try  the  case  fairly  and 
impartially,  totally  disregarding  anything  he 
bad  heard  concerning  the  guilt  or  innocence 
of  the  defendant;  that  he  could  listen  to  the 
testimony  of  the  witnesses  and  the  instruc- 
tion of  the  court,  and  render  a  verdict  ac- 
cordingly, disregarding  all  he  bad  heard  out- 
side concerning  the  matter.  The  challenge 
was  thereupon  resisted  by  the  counsel  for 
the  atatei  and,  in  answer  to  questions  pro- 
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pounded  by  the  court,  the  Juror  said  he  felt 
ihat  he  could  disregard  his  previous  opinions, 
and  try  the  case  entirely  upon  the  erldence 
as  given  upon  the  stand  and  the  law  as  given 
hy  the  court,  although  he  had  heard  a  good 
deal  about  the  case,  and,  of  course,  had  some 
Idea  in  regard  to  It  The  condition  of  the 
Juror's  mind,  as  thus  disclosed  by  his  exam- 
ination, indicates  that  his  opinion  was  not 
of  a  fixed  and  determined  character,  but  was 
so  unsubstantial  that  contradiction  from  any 
reliable  soiurce  would  be  as  readily  accepted  as 
true  as  the  statements  upon  which  such  opin- 
ion was  formed,  and  would  remove  any  im- 
pression he  then  had.  His  examination  by 
the  court  and  counsel  was  exhaustive,  and 
carefully  conducted,  and  we  do  not  think 
that  it  shows  his  opinion  to  be  of  such  a 
character  as  to  disqualify  him  as  a  matter  of 
law.  He  evidently  bad  no  prejudice  against 
the  defendant,  and,  so  far  as  we  can  see 
from  his  examination,  there  was  no  such  pre- 
judgment of  the  case  as  would  prevent  him 
from  sitting  as  a  fair  and  Impartial  Juror. 
His  answers  to  the  questions  propounded 
were  not  those  of  a  positive  man,  hasty  to 
Judge  and  prompt  to  condemn,  but  rather  of 
a  careful,  consdeptious  man  with  an  obvious 
purpose  to  conceal  nothing  from  his  interro- 
gators. It  is  true  he  had  formed  some  opin- 
ion concerning  the  guilt  or  Innocence  of  the 
defendant,  but  he  seemed  conscious  of  the 
fact  that  he  could  disregard  all  he  had  beard 
of  the  case  and  try  it  on  the  evidence  pro- 
duced. We  cannot  think,  under  these  cir- 
cumstances, his  disqualification  was  so  ap- 
parent as  to  render  the  overruling  of  the 
challenge  reversible  error.  We  have  repeat- 
edly held,  and  It  may  now  be  regarded  as 
the  settled  law  of  this  state,  that  the  qualifl- 
catlons  of  a  Juror,  when  challenged  for  actual 
bias,  Is  primarily  a  question  for  the  trial 
court,  and  that  its  findings  will  not  be  dis- 
turbed on  appeal  unless  the  disqualification 
is  clearly  shown  as  a  matter  of  law.  Kumli 
V.  Southern  Pac.  Co.,  21  Or.  505,  28  Pac.  63T; 
State  y.  Brown,  28  Or.  14T,  41  Pac  1042; 
State  V.  Kelly,  28  Or.  225,  42  Pac.  217;  State 
V.  Olberman  (Or.)  55  Pac.  866.  For,  as  said 
in  Kumll  V.  Southern  Pac.  Co.,  supra:  "It 
Is  ordinarily  more  safe  and  Just  to  the  Juror, 
and  the  cause  of  truth,  to  trust  to  the  im- 
pression made  upon  the  trial  court,  which 
heard  his  testimony  and  noticed  his  manner 
and  appearance  while  under  examination, 
subject  to  the  scrutiny  of  counsel,  than  to 
any  written  or  reported  statement  of  his  tes- 
timony. His  tone,  temperament,  and  per- 
sonal peculiarities,  as  exhibited  on  his  exam- 
ination, and  which  do  not  appear  in  the 
written  report  of  his  testimony,  are  impor- 
tant factors  in  determining  his  competency 
as  a  Juror.  If  a  person  called  as  a  Juror,- on 
his  examination  when  challenged,  discloses 
that  he  has  a  fixed  and  definite  opinion  In  the 
case  on  the  merits,  and  nothing  further  Is 
shown,  the  court  ought,  as  a  matter  of  law, 
to  reject  him  as  Incompetent    Such  a  juror 


necessarily  does  not  stand  Indifferent  between 
the  parties,  and  it  matters  little  from  what 
source  he  received  the  Information  ujwn 
which  his  opinion  is  based.  If,  however,  he 
has  no  fixed  belief  or  prejudice,  and  is  able 
to  say  he  can  fairly  try  the  case  on  the  evi- 
dence, freed  from  the  influence  of  such  opin- 
ion or  Impression,  his  competency  becomes  a 
question  for  the  trial  court  In  the  exercise 
of  a  sound  discretion,  and  its  findings  ought 
not  to  be  set  aside  by  an  appellate  court  un- 
less the  error  is  manifest  'No  less  stringent 
rules,'  says  Mr.  Justice  Walte,  'should  be  ap- 
plied by  the  revlewlpg  court  in  such  a  case 
than  those  which  govern  in  the  consideration 
of  motions  for  new  trial  because  the  verdict 
is  against  the  evidence.  It  must  be  made 
clearly  to  appear  that  upon  the  evidence  the 
court  ought  to  have  found  the  juror  had  form- 
ed such  an  opinion  that  he  could  not  In  law  be 
deemed  impartial.  The  case  must  be  one  in 
which  it  is  manifest  the  law  left  nothing  to 
the  conscience  or  discretion  of  the  court' 
Reynolds  v.  U.  S.,  98  U.  S.  156." 

The  fourth,  fifth,  sixth,  and  seventh  as- 
signments of  error  present  practically  but  one 
question,  viz.  the  competency  of  the  evidence 
of  the  stock  brand  of  the  prosecuting  witness, 
and  the  record  thereof  made  after  the  crime 
Is  alleged  to  have  been  committed  and  a  few 
days  before  the  trial.  This  is  substantially 
the  same  question  as  just  decided  In  the  case 
of  State  V,  Hanna,  57  Pac.  629,  who  was  In- 
dicted and  convicted  of  buying  and  receiving 
the  property  described  in  the  indictment  in 
this  case,  as  having  been  stolen  by  the  present 
defendant  and  his  associates.  The  testimony 
in  relation  to  the  ownership,  description,  and 
identification  of  the  property  was  practically 
the  same  in  the  two  cases,  and  what  is  said 
in  the  Hanna  Case  concerning  the  relevancy 
and  competency  of  proof  of  Nelson's  brand, 
and  the  purpose  for  which  the  evidence  was 
offered  and  admitted.  Is  applicable  here.  It 
Is  argued,  however,  that  in  the  case  at  hand 
there  was  no  proof  of  ownership  other  than 
by  means  of  the  brand;  but  we  do  not  so 
read  the  record,  and,  besides,  no  such  ques- 
tion was  raised  in  the  court  below.  The  sole 
question  there  made  was  as  to  the  competency 
of  the  testimony  Identifying  and  describing 
Nelson's  brand,  and  showing  that  the  animals 
alleged  to  have  been  stolen  were  branded 
therewith,  and  not  as  to  whether  the  state 
had  given  sufilclent  proof  of  ownership  to 
carry  the  case  to  the  Jury.  It  Is,  therefore, 
unnecessary  for  us  to  pass  upon  this  phase 
of  the  case;  but.  If  the  question  was  properly 
here,  we  should  have  no  hesitancy  In  holding 
that  there  was  ample  evidence  of  ownership 
to  support  the  verdict  Nelson  testified  that 
he  was  the  owner  of  75  or  100  head  of  horses, 
describing  them  in  a  general  way,  running 
on  the  Badger  Spring  range,  which  were 
branded  with  his  brand,  and  the  state  pave 
evidence  to  the  effect  that  about  that  ntimber 
of  horses,  answering  the  description  of  Nel- 
son's and  80  branded,  were  driven  from  the 
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range  by  the  defendant  and  his  associates, 
taken  by  them  to  Pendleton,  and  from  there 
shipped  to  and  received  at  the  Llnnton  can- 
nery, near  Portland. 

The  next  assignment  of  error  relates  to  the 
admission  of  the  testimony  of  the  witness 
McCarty  as  to  the  ownership  of  the  HC 
horses,  found  with  those  alleged  to  have  been 
stolen  by  the  defendant  when  the  shipment 
reached  the  Ltnnton  cannery  In  Portland. 
What  is  said  in  the  case  of  State  t.  Banna 
on  this  question  is  also  applicable  here. 

It  is  next  claimed  that  the  court  erred  In  re- 
fusing to  permit  the  witness  Babb,  called  in 
rebuttal  by  the  defendant,  to  testify  as  to  the 
length  of  time  a  certain  conversation  between 
himself  and  the  prosecuting  witness  con- 
tinued. It  appears  that  while  the  prosecut- 
ing witness  was  on  the  stand,  he  was  asked, 
upon  cross-examination  by  the  defendant,  for 
the  purpose  of  impeachment,  if  he  did  not 
state  to  the  witness  Babb,  in  a  certain  saloon 
in  Pendleton,  on  a  certain  date,  in  the  pres- 
ence of  certain  persons,  naming  them,  that 
he  had  told  Jack  Ogg  to  gather  up  his  scat- 
tering horses,  ranging  in  towards  Kcho  and 
north  of  Earnhardt's  Station,  and  sell  and 
dispose  of  them,  but  that  he  did  not  expect 
him  to  take  the  entire  band.  To  this  ques- 
tion the  witness  answered  in  the  negative,  and 
defendant  thereupon  called  two  or  three  per- 
sons, named  in  the  qaestlon,  who  testified 
that  they  were  present  at  the  time  Indicated 
and  heard  the  prosecuting  witness  make  the 
statement  imputed  to  him.  Thereafter  the 
state  called  in  rebuttal,  among  others,  one 
of  the  persons  named  in  the  impeaching  ques- 
tion, who  testified  that  he  was  present  at 
the  time  referred  to,  but  did  not  hear  the 
prosecuting  witness  make  the  statement  tes- 
tified to  by  the  other  witnesses.  The  de- 
fendant thereupon  recalled  the  witness  Babb, 
and  offered  to  show  by  him  that  the  conversa- 
tion to  which  he  alluded  took  place  after  the 
witness  called  by  the  state,  and  whose  name 
was  mentioned  in  the  impeaching  question, 
had  left  the  saloon;  but  the  court  refused  to 
permit  the  introduction  of  such  testimony, 
and,  we  think,  properly.  The  question  asked 
the  prosecuting  witness  was  an  impeaching 
question,  in  which  the  time,  place,  and  per- 
sons who  were  alleged  to  have  been  present 
were  specified;  and  when  the  state  thereafter 
undertook  to  show  by  some  of  such  persons  that 
no  such  conversation  took  place,  the  defendant 
could  not  shift  his  ground  by  saying  that  it 
did  not  take  place  at  the  time  and  In  the 
presence  of  the  persons  named  In  the  Impeach- 
ing question,  but  at  some  other  or  different 
time,  when  at  least  some  of  the  persons 
named  were  not  present 

The  next  assignment  of  error  is  based  on 
the  exclusion  of  the  testimony  of  the  witness 
Sltton,  which  It  Is  claimed  would,  if  given, 
have  tended  to  show  that,  some  time  prior  to 
the  taking  of  the  horses  described  In  the  In- 
dictment, the  defendant  Ogg  stated  to  the 
witness  that  he  had  authority  from  the  prose- 


cuting witness  to  gather  np  the  horses,  and 
sell  and  dispose  of  them;  but  these  declara- 
tions of  Ogg  were  purely  hearsay,  and  fall. 
within  the  rule  laid  down  in  the  case  of  State 
T.  Fletcher.  ?4  Or.  295,  33  Pac.  575. 

The  next  and  last  assignment  of  error  is 
based  on  the  ruling  of  the  court  permitting 
counsel  for  the  state,  during  his  closing  argu- 
ment to  the  jury,  to  read  a  portion  of  an  af- 
fidavit for  a  continuance  previously  made  by 
the  defendant,  and  to  make  certain  comments 
thereon.  In  this  affidavit  the  defendant 
swore  that  one  David  McCarty  was  a  material 
witness  in  his  behalf,  and,  if  present,  "would 
testify  that  he  purchased  of  him  [defendant] 
horses  on  or  about  the  Ist  of  November,  189S, 
which  were  delivered  on  or  about  the  11th 
day  of  November,  and  which  were  contained 
in  the  cars  of  horses  alleged  to  have  been 
stolen  from  Peter  Nelson,  and  that  none  of 
the  horses  purchased  by  him  from  me  were 
branded  with  the  brand  of  Peter  Nelson." 
Counsel,  commenting  upon  this  affidavit, 
called  the  Jury's  attention  to  the  fact  that, 
although  McCarty  was  a  witness  on  behalf 
of  the  defendant,  he  had  not  testified  to  the 
facts  set  forth  In  the  affidavit,  but  liad  con- 
tradicted them.  This  affidavit  was  never  of- 
fered or  admitted  in  evidence,  and  should  not 
have  been  referred  to  or  used  by  counsel. 
State  V.  Baker,  23  Or.  441,  32  Pac.  161.  But 
the  record  discloses  that  the  error.  If  any, 
was  harmless,  and  could  not  have  prejudiced 
the  defendant  In  any  way.  The  defendant 
testified  in  his  own  behalf  to  substantially 
the  same  facts  as  stated  in  the  affidavit,— 
that  on  the  Ist  of  November,  1898,  he  met  the 
witness  McCarty  at  the  depot  in  Pendleton, 
and  sold  him  a  car  load  of  horses,  which  he 
was  to  deliver  about  the  10th  or  11th  of  the 
month  to  Hanna;  that  Ogg  sold  two  car 
loads,  to  be  delivered  at  the  same  time;  that 
he  (defendant)  delivered  the  horses  to  Hanna 
on  the  11th,  and  got  a  part  of  them  from  the 
Badger  Spring  range;  that  none  of  the  horses 
so  delivered  had  the  quarter  circle  branded 
upon  them,  but  were  HO,  HK,  and  7HK 
horses,  although  the  evidence  conclusively 
shows  that  no  horses  so  branded  were  In  the 
shipment.  The  witness  McCarty  testified  that 
he  never  saw  any  of  the  horses  until  they 
were  on  the  road  between  Portland  and  the 
Linnton  cannery,  and  did  not  know  how  they 
were  branded  or  marked,  because  he  "never 
made  It  a  point  to  examine  brands,"  and 
therefore  did  not  Imow  whether  there  were 
any  quarter  circle  N  horses  in  the  shipment 
received  from  Hanna  or  not  In  view  of  this 
testimony,  the  reading  of  the  affidavit  and 
the  comments  thereon  by  the  state's  attorney 
could  not,  in  our  opinion,  have  prejudiced  the 
defendant.  The  affidavit  was  not  permitted 
to  go  to  the  jury  as  evidence  in  the  case,  and 
its  use  by  counsel  amounted,  in  effect,  to  noth- 
ing more  than  a  memorandum  of  the  defend- 
ant's testimony  as  given  on  the  trial,  used 
for  the  purpose  of  pointing  out  the  confiict  be- 
tween It  and  that  of  the  witness  McCarty. 
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We  are  of  the  opinion,  therefore,  that  the  rec- 
ord presents  no  substantial  error,  and  the  judg- 
ment must  be  affirmed. 


(36  Or.  289) 

SGRLES  ▼.  SERLES  et  al. 

(Supreme  Court  of  Oregon.    June  26,  1899.) 

EVIDENCE  —  DEEDS  —  DELIVERY  —  RECORD  — 

TITLE— NEW  TRIAL— SUFPICIBNCY 

OF  EVIDENCE.. 

1.  Under  Hill's  Ann.  Laws,  §  3028,  permitting 
the  record  of  a  deed  to  he  read  iu  evidence,  such 
record  is  admissible  to  show  title,  whetJicr  there 
was  evidence  of  its  delivery  or  not,  it  being  in- 
ferable from  its  execution  and  acknowledgment. 

2.  Under  Hill's  Ann.  Laws,  §  235,  subd.  (5,  au- 
thorizing the  court "  to  set  aside  a  verdict  for 
insufficiency  of  evidence,  it  is  the  duty  of  the 
court  to  weigh  all  the  evidence,  and  not  to  con- 
sider merely  whether  there  was  any  eridence  to 
support  the  verdict. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakhi,  Judge. 

Action  by  W.  L.  Series  against  Clara  Series 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal.    Remanded. 

This  Is  an  action  to  recover  damages  for 
trespass  In  detaching  and  removing  a  dwelling 
house  from  the  realty  of  the  plaintiff.  The 
verdict  of  the  Jury  was  for  plaintiff  In  the 
sum  of  $400,  and  against  the  defendants 
Scries  and  Zuber,  and.  Judgment  having  been 
entered  thereon,  they  appeal.  At  the  trial 
of  the  cause  plaintiff  offered  In  evidence  the 
record  of  a  deed  to  the  real  property  upon 
which  the  dwelling  was  situate,  showing  title. 
In  him,  to  which  an  objection  -was  Interposed, 
upon  the  ground  that  plaintiff's  title  to  said 
read  property  was  denied  by  the  answer. 
This  was  overruled,  and  the  record  admitted. 
There  was  further  testimony  tending  to  show 
that  the  defendants,  and  each  of  them,  were 
Instrumental  In  the  removal  of  the  house 
from  plaintiff's  lot  to  another  locality;  that 
the  value  of  the  house  was  about  $400;  that 
plaintiff's  father  had  collected  the  rents  there- 
on; and  that  the  lot  was  damaged  by  the 
removal  In  the  sum  of  $25.  Upon  this  evi- 
dence the  plaintiff  rested  his  case,  and  the 
defendants  moved  for  a  nonsuit,  which  was 
disallowed.  Thereupon  the  defendants  offer- 
ed evidence  tending  to  show  that  the  defend- 
ant CHara  Series  was  the  wife  of  A.  J.  Series, 
now  deceased,  the  father  of  plaintiff,  and  that 
the  bouse  In  question  was  constructed  while 
they  were  living  together,  but  with  Clara's 
money;  that  the  understanding  between  them 
was  that  the  house  should  be  and  remain 
her  sole  property,  notwithstanding  the  title 
to  the  lot  stood  In  the  name  of  plaintiff,  and 
that  upon  this  understanding  Clara  allowed 
and  permitted  her  means  to  be  used  and  em- 
ployed In  Its  construction;  and  that  she  was 
the  owner  thereof.  This,  together  with  oth- 
er testimony,  showing  admissions  of  the  de- 
ceased. Series,  to  the  same  purpose,  was  In- 
troduced, and  constituted  the  principal  evi- 
dence upon  the  part  of  the"  defendants.    Aft- 


er the  rendition  of  the  verdict,  the  defend- 
ants Interposed  a  motion  to  set  It  aside,  and 
for  a  new  trial,  based  upon  several  grounds: 
First,  that  of  newly-discovered  evidence; 
second,  excessive  damages;  and,  third,  that 
the  evidence  was  Insutficient  to  warrant  the 
verdict,— that  the  verdict  is  against  the  evi- 
dence, is  not  Justified  thereby,  and  is  con- 
trary to  law.  This  motion  was  overruled, 
the  court  saying:  "The  question  of  whether 
the  verdict  is  a  proper  one  upon  the  evi- 
dence is  not  now  involved,  only  to  the  extent 
as  to  whether  there  was  any  evidence  to 
support  It,  and  there  is  no  doubt  that  there 
was,  and  the  court  cannot  review  their  deci- 
sion upon  the  preponderance  of  the  evi- 
dence." 

F.  S.  Ivanhoe,  for  appellants.    J.  M.  (Jar- 
roll,  for  respondent. 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  It  is  first  Insisted  that,  as  there  was 
a  denial  of  title.  It  became  necessary  for  the 
plaintiff  to  prove  ownership,  and  that.  In  or- 
der to  prove  title  by  deed,  It  was  necessary 
to  show  its  delivery.  But  a  delivery  may  be 
Inferred  from  circumstances.  Thus,  the  sign- 
ing, attested  by  witnesses,  the  acknowledg- 
ment of  the  grantor,  and  the  recording  of 
the  deed,  have  been  considered  full  prima 
facie  evidence  of  delivery.  Rlgler  v.  C!loud, 
14  Pa.  St  361;  Jackson  v.  Perkins,  2  Wend. 
308;  Younge  v.  Gullbeau,  3  Wall.  636.  It 
was  entirely  proper,  imder  section  302S, 
Hill's  Ann.  Laws  Or.,  to  admit  the  record  of 
the  deed  in  evidence.  That  section  provides 
that  a  record  of  a  conveyance,  duly  record- 
ed, or  a  transcript  thereof,  duly  certified  by 
the  county  clerk,  may  be  read  in  evidence  In 
any  court  of  this  state,  but  the  effect  of  such 
evidence  may  be  rebutted  by  competent  tes- 
timony. This  view  of  the  law  Is  sustained 
by  Stanley  v.  Smith,  15  Or.  505,  16  Pac.  174. 
The  objection  to  the  record,  as  shown  by  the 
bin  of  exceptions,  is  that  the  alleged  title 
to  said  real  property  in  the  plaintiff  is  denied 
by  defendants;  but  it  is  now  urged  that  the 
record  of  the  deed  Is  not  In  itself  evidence  of 
delivery,  and  therefore  that  the  court  erred 
in  admitting  It.  Whether  It  was  evidence  of 
the  delivery  of  the  deed  or  not,  the  record 
was  competent  to  show  its  execution  and  ac- 
knowledgment. If  for  no  other  purpose.  The 
theory  upon  which  the  plaintiff  proceeds  Is 
tltaf,  the  title  to  the  lot  being  In  him,  the 
title  to  the  house  was  also  in  him,  because, 
being  attached  to  the  lot,  It  was  considered 
to  be  real  property;  and  this  must  be  con- 
ceded, unless  rebutted  in  some  way.  It  fol- 
lows, therefore,  that  the  record  was  rightly 
admitted  for  the  purpose  of  showing  title; 
and.  Inasmuch  as  there  was  sufflcient  evi- 
dence upon  which  to  put  the  ease  to  the  jury, 
tliere  was  no  error  In  overruling  the  motion 
for  nonsuit. 

It  Is  strenuously  urged,  however,  that  the 
court  below  decided  the  motion  for  a  new 
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trial  npon  an  erroneous  principle  of  law,  In 
tliis:  That  It  was  governed,  as  Is  shown 
by  Its  written  opinion,  by  the  idea  that,  if 
there  was  any  evidence  in  the  record  to  sup- 
port the  verdict,  it  was  without  power  to 
disturb  the  same  or  set  it  aside;  whereas,  it 
Is  insisted  that  it  Is  the  duty  of  the  court, 
in  the  consideration  of  the  motion  for  a  new 
trial,  based  upon  the  Insufficiency  of  the  evi- 
dence, to  weigh'  all  the  evidence  submitted 
to  the  Jury,  and  if,  upon  the  whole  case,  the 
verdict  appears  to  be  against  the  weight  of 
•  evidence  and  is  manifestly  unjust,  to  allow 
the  motion.  The  trial  Judge  seems  to  have 
assimilated  the  ground  for  granting  a  new 
trial  to  that  which  is  proper  in  support  of  a 
motion  for  a  nonsuit,  and  hence  his  conclu- 
sion that,  if  there  was  any  evidence  to  sup- 
port the  verdict,  it  was  his  duty  to  uphold 
it.  It  Is  a  rule  of  law,  well  established  in 
this  Jurisdiction,  that  a  motion  for  a  non- 
suit is  In  the  nature  of  a  demurrer  to  the 
evidence,  and  It  not  only  admits  all  that  the 
evidence  proves,  but  all  inferences  that  might 
l)e  legitimately  drawn  therefrom  tending  to 
prove  a  fact  under  the  Issues;  and,  if  there  Is 
:iny  evidence  offered  from  which  such  an  In- 
ference could  be  drawn,  It  Is  the  duty  of  the 
I  ourt'  to  permit  it  to  go  to  the  Jury,  as  the 
motion  Is  a  test  of  the  competency  of  the 
evidence  to'  prove  the  fact  to  which  It  Is  di- 
rected. And  the  question  is,  upon  such  mo- 
tion, whether  there  is  any  evidence  tending 
to  prove  the  material  allegation  upon  which 
Tlie  cause  of  action  is  based,  and  this  is  one 
of  law.  But  whether  a  given  amount  of 
evidence  is  sufficient  to  sustain  an  allega- 
tion is  a  question  of  fact  for  the  Jury;  so 
that,  if  there  is  any  evidence  tending  to  prove 
a  given  fact,  it  Is  the  duty  of  the  court,  upon 
the  motion  for  nonsuit,  to  permit  It  to  go 
to  the  Jury,  and  to  take  their  verdict  touch- 
ing It  Vanbebber  v.  Plunkett,  26  Or.  562, 
.18  Pac.  TOT,  and  cases  therein  cited. 

Under  the  statute  (Hill's  Ann.  Laws  Or.  { 
235,  subd.  6),  the  court  is  authorized  to  set 
aside  a  verdict  and  grant  a  new  trial  for 
"Insufficiency  of  the  evidence  to  Justify  the 
verdict  or  other  decision,  or  that  it  is  against 
law."  This  statute  does  not  appear  to. have 
received  any  direct  construction  by  this 
court;  but  there  are  authorities  elsewhere 
pertinent  to  the  inquiry,  and  they  leave  no 
doubt  but  that,  In  passing  upon  the  suffi- 
ciency of  the  evidence  to  support  the  verdict, 
the  trial  court  la  authorized  to  weigh  and 
consider  all  the  evidence  which  has  been  sub- 
mitted to  the  Jury,  and,  if  It  Is  ascertained 
that  the  verdict  Is  against  the  clear  weight 
thereof,  or  Is  one  that  is  manifestly  unjust 
or  that  reasonable  men  would  not  adopt  or 
return,  to  set  it  aside  and  grant  a  new  trial. 
A  similar  statute  has  received  express  con- 
struction by  the  supreme  court  of  the  Unit- 
ed States  in  the  case  of  Railroad  Co.  v. 
Moore,  T  Sup.  Ct.  1334.  It  was  there  held 
that  the  language  used  in  the  statute,  which 
gave  a  right  to  set  aside  the  verdict  for  In- 


sufficient evidence,  was  not  to  be  limited  to 
its  insufficiency  In  point  of  law,  but  that  it 
extended  also  to  Its  insufficiency  in  point  of 
fact.    Such  evidence  is  said  to  be  insufficient 
in  law  only  where  there  is  a  total  absence  of 
proof,  either  as  to  the  quantity  or  kind,  or 
from  which  no  inference  could  be  drawn  In. 
support  of  the  fact  sought  to  be  established. 
But  insufficiency  in  point  of  fact  may  exist 
where  there  is  no  insufficiency  In  point  of 
law;    that  is,  there  may  be  some  evidence  to 
sustain  every  element  of  the  case,  competent 
both  In  quantity  and  quality  under  the  law, 
and   yet   It   may   be   met   by   countervailing 
proof  so  potent  and  convincing  as  to  leave 
no  reasonable  doubt  of  the  opposite  conclu- 
sion.    So  It  Is  that,  npon  a  review  of  the 
whole  evidence,  the  testimony  in  support  of 
the  cause  of  action  or  defense  may  be  so 
slight,  although  competent  in  law,  or  the  pre- 
ponderance against  it  may  be  so  convincing, 
that  a  verdict  may  seem   to  be  plainly  un- 
reasonable and  unjust;   and  In   many  casDS 
it  might  be  the  duty  of  the  court  to  with- 
draw the  case  from  the  Jury,  or  to  direct  a 
verdict  in  a  particular  way,   yet  in  others, 
where  It  would  be  proper  to  submit  the  case 
to  the  Jury,  It  might  become  its  duty  to  s>t 
aside  the  verdict  and  grant  a  new  trial.    The 
statute  of  the  District  of  Columbia,   which 
was  under  consideration,  wa.s  evidently  tak- 
en from  the  New  York  practice  act;   and  tlie 
court  In  Railroad  Co.  v.  Moore,  supra,  si>ffnis 
to  have  followed  the  New  York  decisions, 
upon  the  principle  that,  where  one  Jurisdic- 
tion adopts  tlie  statute  of  another  state  or 
Jurisdiction,  It  also  adopts  the  construction 
given  such  statute  by  the  courts  of  the  latter 
Jurisdiction.    See  Algeo  v.  Duncan,  39  N.  Y. 
313.    In  Slater  v.  Drescher,  T2  Hun,  425,  25 
N.  Y.  Supp.  153,  it  is  said  that  an  objection 
to  the  verdict   because  It  was  against  the 
weight  of  evidence,  means  the  same  thing 
as  if  it  had  been  based  upon  the  insufficiency 
of   the   evidence   to   support    it     The    Ohio 
statute  is  substantially  the  same  as  our  own, 
and  it  is  there  held  tiiat  the  court,  by  force 
thereof,   may  grant  a  new   trial   where  the 
verdict  is  "against  or  contrary  to  the  weight 
of  the  evidence."     Weaver  v.  Railway  Co., 
55  Ohio  St.  491,  45  N.  E.  TIT.    The  California 
statute  is  In  the  exact  language  of  ours,  and 
the  courts  of  that  state,   from  the  time  of 
their  earliest  cognizance  of  the  statute,  have 
construed  It  as  conferring  the  power  to  weigh 
the  evidence  and  determine  its  sufficiency; 
and  that  If,  upon  the  whole,  the  Judge  is  sat- 
isfied that  the  verdict  is  against  the  Indubita- 
ble  preponderance   or   clear   weight   of   evi- 
dence, or  is  unjust,  or  such  as  reasonable 
men  would  not  return  tinder  the  clrctunstan- 
ces  of  the  case,  he  Is  authorized.  In  his  dU- 
cretion,  to  set  It  aside,  which  discretion  is 
not  subject  to  review  by  the  supreme  court, 
except  for  an  abuse  thereof.     Hall  v.  Tlie 
Emily  Banning,  33  Cal.  .'>22.     So  it  was  said 
In  People  V.  lAim  YIt  83  Cal.  130,  23  Pac. 
228,  that  It  was  the  duty  of  the  Judge  to 
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Kt&ni  a  new  trial  If  he. Is  not  satisfied  that 
the  evidence  as  a  TCfaoIe  waa  sufficient  to 
sustain  the  verdict  And  In  People  v.  Knutte, 
111  Cal.  453,  44  Pac.  166,  the  court,  speak- 
jng  through  Van  Fleet,  J.,  says:  "The  case 
waa  argued  here  by  both  parties  upon  the 
assumption  that  the  new  trial  was  granted 
upon  the  ground  that  the  evidence  was  deem- 
ed insufficient  to  sustain  the  verdict;  and, 
while  no  specific  ground  Is  stated  In  the  or- 
der ot  the  court.  It  may  be  safely  taken, 
from  the  court's  action  In  advising  the  jury 
to  acquit,  that  this  assumption  of  counsel  Is 
correct  ♦  •  •  While  It  Is  the  exclusive 
province  of  the  jury  to  find  the  facts,  it  is 
nevertheless  one  of  the  most  Important  re- 
quirements of  the  trial  judge  to  see  to  it  that 
this  function  of  the  jury  is  intelligently  and 
justly  exercised.  In  this  respect,  while  he 
cannot  competently  Interfere  with  or  control 
the  jury  In  passing  upon  the  evidence,  he 
nevertheless  exercises  a  very  salutary  super- 
visory power  over  their  verdict.  In  the  ex- 
ercise of  that  power,  he  should  always  sat- 
isfy himself  that  the  evidence  as  a  whole  is 
sufficient  to  sustain  the  verdict  found,  and. 
If  In  his  sound  judgment  It  Is  not,  he  should 
unhesitatingly  say  so,  and  set  the  verdict 
aside."  See,  also,  Lorenzana  v.  CamarlUo,  41 
Cal.  467;  Kile  v.  Tubbs,  32  Cal.  332,  339; 
Oullahan  v.  Starbuck,  21  Cal.  413;  Walton 
V.  Maguire,  17  Cal.  92. 

It  must  be  understood,  of  course,  that  a 
mere  dissatisfaction  of  the  judge  with  the 
verdict  Is  not  sufficient  ground  for  disturb- 
ing It,  but  the  court  must  exercise  its  judg- 
ment In  each  particular  case,  and  If,  from  all ' 
the  testimony  given  the  jury.  It  Is  satisfied 
that  the  verdict  Is  against  the  clear  weight 
or  preponderance  of  evidence,  or  that  the 
jury  has  acted  unreasonably  in  returning  the 
verdict,  or  has  been  misled  or  misdirected, 
or  has  acted  through  improper  motives,  it  Is 
the  duty  of  the  court  to  set  It  aside  and 
grant  a  new  trial.  Wright  v.  Express  Co., 
80  Fed.  85,  93;  Railway  Co.  v.  Lowery,  20 
C.  C.  A.  596,  74  Fed.  463,  477.  There  may  be 
sufficient  evidence  to  go  to  the  jury  to  make 
a  prima  facie  case,  yet  there  may  be  oppos- 
ing evidence  so  strong,  palpable,  and  over- 
whelming as  to  dissipate  any  reasonable 
Idea  that  the  prima  facie  case  should  prevail; 
or  the  case  as  first  made  may  be  so  strong, 
and  the  conntervalling  testimony  so  weak 
and  unsatisfactory,  as  to  preclude  an  honest 
and  rational  judgment  against  the  case  first 
made.  In  either  case,  If  the  jury  should  dis- 
regard the  better  showing.  It  would  plainly 
be  the  duty  of  the  court  to  Interpose  upon 
motion  for  a  new  trial,  and  set  the  verdict 
aside;  and  this  Is  the  rationale  of  the  stat- 
ute. In  providing  that  the  verdict  may  be  set 
aside  for  insufflclency  of  evidence. 

Mr.  Justice  Brewer  has  laid  down  what 
seems  to  us  to  be  the  proper  rule  for  the 


guidance  of  the  trial  judge,  In  Railway  Co. 
V.  Kunkel,  17  Kan.  172.  He  says:  "TDfe 
one  [the  trial  judge]  has  the  same  oppor- 
tunity as  the  jury  for  forming  a  just  esti- 
mate of  the  credence  to  be  placed  in  the 
various  witnesses,  and.  If  It  appears  to  him 
that  the  jury  have  found  against  the  weight 
of  evidence.  It  Is  his  imperative  duty  to  set 
the  verdict  aside.  We  do  not  mean  that  he  i!> 
to  substitute  hla  own  judgment  in  all  cas?s 
for  the  judgment  of  the  jury,  for  It  Is  their 
province  to  settle  questions  of  fact;  and 
when  the  evidence  Is '  nearly  balanced,  or  Is 
such  that  different  minds  would  naturally 
and  fairly  come  to  different  conclusions 
thereon,  he  has  no  right  to  disturb  the  find- 
ings of  the  jury,  although  his  own  judgment 
might  incline  blm  the  other  way.  In  other 
words,  the  finding  of  the  jury  Is  to  be  up- 
held by  him  as  against  any  mere  doubts  of 
its  correctness.  But  when  his  judgment  tells 
him  that  It  is  wrong;  that  whether  from 
mistake,  or  prejudice,  or  other  cause,  the 
jury  have  erred,  and  found  against  the  fair 
preponderance  of  the  evidence,— then  no  Outy 
Is  more  Imperative  than  that  of  setting  aside 
the  verdict,  and  remanding  the  question  to 
another  jury." 

We  think  the  court  In  the  case  at  bar 
proceeded  upon  an  erroneous  principle  of  law 
in  limiting  its  inquiry  to  ascertaining  wheth- 
er there  was  any  evidence  from  which  th» 
jury  might  Infer  the  facts  which  were  at- 
tempted to  be  proven.  It  should  have  gone 
further,  and  weighed  the  evidence  In  accord- 
ance with  the  principles  hereinbefore  enun- 
ciated. Larsen  v.  Navigation  Co.,  19  Or.  240, 
247,  23  Pac.  974;  State  v.  Billings,  81  Iowa, 
99,  46  N.  W.  862;  aty  of  Tacoma  v.  Taeoma 
Light  &  Water  Co.,  16  Wash.  288,  47  Pac. 
738;  Hawkins  v.  Relchert,  28  Cal.  534;  Dickey 
V.  Davis,  39  Cal.  565;  Bennett  v.  Hobro,  72 
Cal.  178,  13  Pac.  473;  Reld  v.  Young,  7  App. 
Dlv.  400,  89  N.  Y.  Snpp.  809;  Bank  v.  Wood, 
124  Mo.  72,  27  S.  W.  654. 

The  defendants  were  entitled  to  have  their 
motion  for  a  new  trial  passed  upon  In  pur- 
suance of  correct  principles  of  law,  and,  the 
trial  court  having  failed  In  this,  the  cause 
will  be  remanded,  with  directions  to  deter- 
mine the  motion  under  the  rules  herein  an- 
nounced. The  cumulative  character  of  the 
newly-discovered  evidence  renders  defend- 
ants' position  upon  the  first  ground  unten- 
able; and,  as  It  pertains  to  the  second,  viz. 
that  the  damages  assessed  are  excessive,  that 
was  a  matter  within  the  discretion  of  the 
trial  court.  By  anything  we  have  said  In 
this  opinion  It  Is  not  intended  to  indicate 
in  any  manner  our  impressions  touching  the 
weight  of  the  evidence  submitted  to  the  Jury, 
and  the  court  below,  having  seen  the  wit- 
nesses and  observed  their  manner,  must  act 
entirely  upon  its  own  judgment  In  passing 
upon  the  motion. 
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BUKNS  V.  WHITE  SWAN  MIN.  CO. 

(Supreme  Court  of  Oregon.    June  26,  1880.) 

MINES  AND  MINERALS— FORECLOSURE  OF  ME- 
CHANIC'S LIEN— LIMITATIONS— COMMENCE- 
MENT OF  ACTION— PLEADING. 

1.  2  Hill's  Ann.  Laws,  p.  1806,  providing  that 
miners'  liens  shall  not  bind  the  mine  upon  ^vhicli 
the  labor  is  performed  for  a  longer  period  than 
six  months  after  the  claim  therefor  shall  have 
been  filed,  unless  within  that  time  a  suit  be 
broiigrht  for  their  foreclosure,  provides  an  excep- 
tion to  1  Hill's  Ann.  Laws,  §  16,  providing  that 
absence  or  concealment  of  defendant  shall  pre- 
vent the  running  of  the  general  statute  of  lim- 
itations, and  the  absence  from  the  state  of  the 
agent  of  defendant  mine  does  not  prevent  the 
running  of  the  former  statute. 

2.  Under  1  Hill's  Ann.  Laws.  §  51,  providing 
that  "actions  at  law  [made  applicable  to  suits  in 
equity  by  Id.  §  389]  shall  be  commenced  by  filing 
a  complaint  with  the  clerk  of  the  court,  and  the 
provisions  of  Id.  §§  14,  15,  shall  only  apply  to 
this  subject  for  the  pui-pose  of  determining 
whether  an  action  has  been  commenced  within 
the  time  limited  by  this  Code,"  section  14,  pro- 
viding that  "an  action  shall  be  deemed  com- 
menced as  to  each  defendant  when  the  com- 
plaint is  filed  and  the  summons  served  on  him," 
and  section  16,  providing  that  an  attempt  to 
commence  an  action  shall  be  equivalent  to  a 
commencement,  where  the  complaint  is  filed  and 
the  summons  delivered  with  intent  to  be  served, 
apply  only  to  the  statute  of  limitations;  and, 
since  a  suit  to  foreclose  a  miner's  lien  is  not 
governed  thereby,  Buch  a  suit  is  commenced  by 
the  filing  of  the  complaint. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eaktn,  Judge. 

Suit  by  John  R.  Burns  against  the  White 
Swan  Mining  Company.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

This  is  a  suit  to  foreclose  certain  miners' 
Hens.  The  transcript  shows:  That  on  Fet)- 
ruary  11,  1897,  21  employes  of  the  White 
Swan  Mining  Company,  a  corporation  or- 
ganized and  existing  under'  the  laws  of  the 
state  of  Iowa,  who  had  performed  labor  in 
the  company's  mine  in  Baker  county.  Or., 
filed  lien  claims  against  It  with  the  county 
clerk  of  said  county  within  60  days  after  they 
ceased  to  perform  such  labor,  amounting  in 
the  aggregate  to  $1,589.54,  and  thereupon  as- 
signed the  Hens  to  plaintiff,  who  on  May  13, 
1897,  commenced  a  suit  to  foreclose  the  same 
by  filing  the  complaint  with  the  clerk  of  the 
court,  and  delivering  the  summons  to  the 
sheriff  of  said  county,  who  returned'  it,  as  to 
the  coi-poratlon,  non  est  Inventus;  whereupon 
plaintiff,  In  pursuance  of  an  order  of  the  cir- 
cuit court  for  said  county,  attempted  to  serve 
a  summons  upon  it  by  publication.  That 
said  corporation,  appearing  specially  for  that 
purpose,  moved  the  court  to  annul  the  at- 
tempted service,  because  of  the  insufficiency 
of  the  affidavit  for  the  order  directing  such 
service  by  publication;  and  such  motion,  hav- 
ing been  taken  under  advisement  July  15, 
1897,  was  on  September  7th  of  that  year  sus- 
tained, and  the  service  annulled.  That  an 
alias  summons  was  thereafter  Issued,  and 
served  by  publication,  whereupon  the  corpo- 


ration answered  the  complaint,  denying  the 
material  allegations  thereof,  and  averring 
that  the  suit  was  not  commenced  within  six 
months  from  the  time  said  claims  were  filed. 
The  reply,  having  denied  the  material  alle- 
gations of  the  answer,  averred  that  the  cor- 
poration, by  its  agent,  J.  M.  Tigner,  bad  op- 
erated the  mine  until  January  13, 1887,  when 
this  development  thereof  ceased,  and  sold 
agent  went  to  Iowa,  and  never  returned  to 
Oregon.  That  Tigner  was  the  only  represen- 
tative of  the  corporation  who  bad  ever  been 
within  the  state  of  Oregon,  and  that  six 
months  had  not  elapsed  since  either  of  the 
several  causes  of  suit  -arose  with  an  officer  or 
agent  of  the  corporation  within  the  state  up- 
on whom  process  could  be  served.  A  demur- 
rer to  the  new  matter  contained  in  the  reply 
having  been  sustained,  the  suit  was  dismiss- 
ed, and  plaintiff  appeals. 

W.  P.  Butcher,  for  appellant  Chas.  H. 
Carter,  for  respondent. 

MOORE,  J.  (after  stating  the  facts).  It  Is 
CMitended  by  plaintiff's  counsel  that  the  lim- 
itation as  to  the  time  in  which  a  suit  may  be 
commenced  to  foreclose  a  miner's  lien,  as  pre- 
scribed in  the  act  creating  the  right,  should 
be  construed  as  pari  materia  with  the  general 
statutory  limitation  as  to  the  time  of  com- 
mencing actions,  and  that,  if  the  act  be  given 
such  interpretation,  neither  of  the  several 
causes  of  suit  was  barred  when  the  corpora- 
tion filed  its  answer.  The  act  in  question 
provides  that  the  liens  thereby  created  shall 
not  bind  the  mine  upon  which  the  labor  is 
performed  for  a  longer  period  than  six 
months  after  the  claims  therefor  shall  have 
been  filed,  unless  within  that  time  a  suit  be 
brought  for  their  foreclosure.  Laws  1891,  p. 
76;  2  HlU's  Ann.  Laws  Or.  p.  1906.  The 
statute  prescribing  a  general  limitation  as  to 
the  time  of  commencing  actions  provides: 
"If.  when  the  cause  of  action  shall  accrue 
against  any  person  who  shall  be  out  of  the 
state  or  concealed  therein,  such  action  may 
be  commenced  within  the  terms  herein  re- 
spectively limited,  after  the  return  of  such 
person  into  the  state,  or  the  time  of  bis  con- 
cealment; and  if,  after  such  cause  of  action 
shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  state,  or  conceal 
himself,  the  time  of  his  absence  or  conceal- 
ment shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  for  the  commence- 
ment of  such  action."  1  HlU's  Ann.  Laws 
Or.  i  16. 

In  Larson  v.  Aultman  &  Taylor  Co.,  86 
Wis.  281,  56  N.  W.  915,  it  was  held  that  a 
foreign  corporation  is  a  "person  out  of  the 
state,"  within  the  meaning  of  the  statute  of 
Wisconsin  which  provided  that  "if,  when  the 
cause  of  action  shall  accrue  against  any  per- 
son, he  shall  be  out  of  this  state,  such  action 
may  be  commenced  within  the  terms  herein 
respectively  limited,  after  such  person  shall 
return  or  remove  to  this  state."    Mr.  Justine 
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Cassoday,  in  rendering  tlie  decision  of  tlie 
court,  says:  "It  Is  conceded  tliat  the  de- 
fendant is  a  corporation  created  and  organiz- 
ed under  the  laws  of  Ohio.  It  exists  only  in 
contemplation  of,  and  by  force  of,  the  law 
of  that  state.  Since  such  law  has,  of  itself, 
no  extraterritorial  force,  the  corporation  can- 
not migrate  to  another  state,  but  must  dwell 
in  the  state  of  its  creation."  To  the  effect 
that  a  foreign  corporation  is  a  "person  out 
of  the  state,"  see,  also,  Insurance  Co.  v. 
Fricke  (Wis.)  74  N.  W.  372;  Dry-Goods  Co. 
V.  Cornell,  4  Okl.  412,  40  Pac.  860.  In  Olcott 
V.  Railroad  Co.,  20  N.  Y.  210,  under  a  stat- 
ute of  New  York  Identical  with  section  16,  1 
Hill's  Ann.  Laws  Or.,  it  was  held  that  a 
foreign  corporation  sued  In  that  state  could 
not  plead  the  statute  of  limitations  in  bar  of 
an  action.  And  this  rule  has  been  followed 
in  Nevada.  Robinson  v.  Mining  Co.,  5  Nev. 
44;  State  v.  Central  Pac.  R.  Co.,  10  Nev.  47; 
Barstow  v.  Mining  Co.,  10  Nev.  386.  The 
more  modern  rule,  however,  and  the  one  most 
consonant  with  reason,  is  tliat  a  foreign  cor- 
poration doing  business  within  a  state  may 
plead  the  statute  of  limitations  in  bar  of  an 
action  instituted  therein,  when  It  maintains 
an  agent  within  such  state  upon  whom  serv- 
ice of  process  can  be  made  for  it.  Huss  v. 
Railroad  Co.,  66  Ala.  472;  Lawrence  v. 
Ballou,  50  Cal.  258;  Pennsylvania  Co.  v. 
Sloan,  1  111.  App.  364;  Koons  v.  Railway 
Co.,  23  Iowa,  403;  Cobb  v.  Railway  Co.,  38 
Iowa,  601;  Wlnney  v.  Manufacturing  Co. 
(Iowa)  50  N.  W.  565;  King  v.  Exploring  Co., 
4  Mont.  1,  1  Pac.  727.  The  reason  for  this 
latter  rule  undoubtedly  is  that  a  debtor  out 
of  the  state  cannot  Impute  laches  to  his  cred- 
Itoi-s,  or  those  claiming  to  have  rights  of  ac- 
tion against  him,  In  not  pursuing  their  rem- 
f>dles  In  a  foreign  Jurisdiction;  but,  when 
this  excuse  is  rendered  unavailing  by  the 
debtor's  coming  Into  the  state,  the  obligation . 
upon  their  part  to  use  the  required  diligence 
attaches;  and  a  foreign  corporation  "re- 
turns" to  the  state,  within  the  meaning  of 
statutes  of  limitation,  when  It  establishes  an 
agent  therein  upon  whom  process  can  be 
served  as  Its  representative.  But,  whatever 
the  rule  for  the  Interpretation  of  the  general 
statute  of  limitation  may  be,  It  can  have  no 
application  to  the  case  at  bar;  for  the  excep- 
tions to  the  operation  of  that  statute  cannot 
be  Invoked  In  aid  of  a  suit  to  foreclose  a 
mechanic's  Hen,  which  must  be  commenced 
within  the  time  prescribed  In  the  act  creat- 
ing the  right  or  the  lien  is  irrevocably  lost 
l.">  Am.  &  Eng.  Enc.  Law,  121;  Bolsot  Mech. 
l>iens.  §  721.  In  Dunning  v.  Stovall,  30  Ga. 
441,  a  claim  having  been  filed  In  pursuance 
of  an  act  creating  mechanics'  liens,  and  pro- 
viding that  suits  for  their  foreclosure  should 
be  commenced  within  one  year,  It  was  held 
that  the  time  within  which  such  suit  should 
l)e  commenced  was  not  affected  by  a  subse- 
quent act  providing  that  the  statute  of  lim- 
itations should  not  begin  to  run  against  open 
accounts  until  the  Ist  of  January  of  the  year 


next  following.  In  Walker  r.  Burt  57  Ga. 
20,  which  was  a  suit  to  foreclose  a  me- 
chanic's lien,  it  was  held  that  a  general 
statute  authorizing  suits  to  be  renewed  with- 
in six  months  after  their  dismissal  did  not 
apply  to  suits  to  enforce  mechanics'  liens. 
In  Clark  v.  Manning,  4  111.  App.  649,  it  was 
held  that  the  provision  of  the  statute  of  lim- 
itations excepting  from  Its  operation  persons 
who  were  out  of  the  state  applied  only  to 
actions  provided  for  in  the  chapter  relating 
to  limitations,  and  had  no  application  to  suits 
imder  the  mechanic's  Hen  law.  Limitations 
to  the  maintenance  of  actions  were  unknown 
at  common  law,  but  were  adopted  by  courts 
of  chancery  to  defeat  a  right  which.  In  con- 
sequence of  the  laches  of  the  party  Invoking 
the  remedy,  had  become  stale;  and  legisla- 
tive assemblies,  for  the  purpose  of  promot- 
ing the  peace  of  society,  have  adopted,  with 
certain  exceptions,  the  rule  of  equity  thns  es- 
tablished. But  this  rule,  and  the  statute  of 
limitations  adopted  in  Ueu  thereof,  were  in- 
tended only  to  apply  to  common-law  rights 
of  action,  and  since  a  mechanic's  lien  was 
unknown  at  common  law,  and  is  a  creature 
of  statutory  origin,  the  general  statute  of 
limitations  can  have  no  application  to  it. 
Hence  uo  error  was  committed  by  the  court 
In  sustaining  the  demurrer  to  the  reply. 

The  more  Important  question  to  be  con- 
sidered, however,  relates  to  the  action  of  the 
court  In  dismissing  the  suit;  and  its  proper 
solution  must  depend  upon  whether  the  suit 
was  commenced  in  time.  The  statute  pre- 
scribing the  manner  of  commencing  actions 
reads  as  follows:  "Actions  at  law  shall  b.° 
commenced  by  filing  a  complaint  with  the 
clerk  of  the  court  and  the  provisions  of  sec- 
tions 14  and  15  shall  only  apply  to  this  sub- 
ject for  the  purpose  of  determining  whether 
an  actlpn  has  been  commenced  within  the 
time  limited  by  this  Code.  At  any  time  after 
the  action  Is  commenced  the  plaintiff  may 
cause  a  siuimons  to  be  served  on  the  de- 
fendant" 1  Hill's  Ann.  Laws  Or.  §  51.  The 
sections  therein  referred  to  provided:  "An 
action  shall  be  deemed  commenced  as  to  each 
defendant  when  the  complaint  is  filed  and 
the  summons  served  on  him,  or  on  a  co- 
defendant  who  Is  a  Joint  contractor,  or  other- 
wise united  In  Interest  with  him."  Id.  f  14, 
"An  attempt  to  commence  an  action  shall  be 
deemed  equivalent  to  the  commencement 
thereof,  within  the  meaning  of  this  title, 
when  the  complaint  Is  filed,  and  the  sum- 
mons delivered,  with  the  intent  that  It  shall 
actually  be  served,  to  the  sheriff  or  other 
officer  of  the  county,  In  which  the  defend- 
ants or  one  of  them  usually  or  la.st  resided: 
or  If  a  corporation  be  defendant  to  the  sher- 
iff or  other  officer  of  the  county  In  which 
such  corporation  was  established  by  law.  or 
where  its  general  business  was  transacted, 
or  where  it  kept  an  office  for  the  transaction 
of  business.  But  sncb  an  attempt  shall  be 
followed  by  the  first  publication  of  the  sum- 
mons or  the  service   thereof  within  sixty 
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days."  Id.  S  15.  Id.  |  Bl,  la  made  appli- 
cable to  suits  In  equity.  Id.  {  389.  It  will 
be  remembered  that  the  complaint  herein 
was  filed  in  the  proper  court  within  six 
months  after  the  liens  were  filed,  but  a  long- 
er period  had  elapsed  before  a  summons  was 
rierred  upon  the  corporation  by  a  publica- 
tion thereof.  If  sections  14  and  15  qualify 
section  51,  the  filing  of  a  complaint  is  not  the 
commencement  of  a  suit,  within  the  meaning 
of  the  miner's  lien  law;  but.  If  they  only 
limit  its  application  to  the  statute  of  limita- 
tions, and  as  far  as  this  suit  is  concerned  are 
to  be  eliminated  therefrom,  then  the  suit 
was  commeoced  within  the  time  prescribed. 
The  editors  of  the  Encyclopedia  of  Pleading 
&  Practice  (volume  1,  p.  136),  In  comment- 
ing upon  section  51,  1  Hill's  Ann.  Laws  Or., 
as  modified  by  section  14,  say:  "In  Oregon 
an  action  is  deemed  commenced,  within  the 
meaning  of  the  statute  of  limitations,  when 
the  complaint  Is  filed  and  the  summons  is 
served  on  the  defendant;  but  for  all  pur- 
poses, other  than  that  of  the  statute  of  lim- 
itations, actions  are  commenced  by  filing  a 
complaint  with  the  clerk  of  the  court."  Quot- 
ing further  from  that  valuable  work  (volume 
13,  p.  946).  it  Is  said:  "What  shall  be  deem- 
ed a  commencement  of  suit  to  enforce  a  me- 
chanic's Hen  is  usually  a  matter  of  statutory 
regulation.  If  the  proceedings  to  foreclose 
are  by  bill  In  equity,  the  filing  of  the  bill 
Is  considered  the  commencement  of  suit,  in 
the  absence  of  statutory  provisions  to  the 
contrary."  "The  filing  of  the  petition  or 
complaint  to  enforce  a  lien."  says  Mr.  Jones, 
in  his  work  on  Liens  (volume  2,  {  1562),  "is 
generally  the  commencement  of  the  suit"  In 
Sheridan  v.  Cameron,  65  Mich.  680,  32  N.  W. 
894,  It  is  held  that  the  filing  of  a  bill  or  pe- 
tition is  the  beginning  of  a  suit  under  the 
mechanic's  Hen  law,  the  service  of  process 
being  only  a  step  in  the  cause.  In  Flandreau 
V.  White,  18  Cal.  639,  It  was  held  that  the 
provision  in  the  general  statute  of  limitation 
that  the  filing  of  the  complaint  shall  be  deem- 
ed a  commencement  of  the  suit  applied  to 
that  act  only,  and  not  to  the  mechanic's  Uen 
law. 

From  these  authorities  we  think  it  evident 
that  the  qualification  to  section  51,  1  Hill's 
Ann.  Laws  Or.,  appHes  only  to  the  statute 
of  limitation,  and,  as  a  suit  to  foreclose  a 
mechanic's  lien  is  not  governed  thereby,  it 
follows  that  such  qualification,  as  far  as  the 
case  at  bar  Is  concerned,  is  eliminated  there- 
from. The  act  creating  miners'  Hens  not 
having  prescribed  the  manner  in  which  suits 
for  their  foreclosure  should  be  instituted,  the 
filing  of  the  compl&Int  is  the  commencement 
ot  the  salt,  within  the  meaning  of  the  act. 
Coggan  V.  Reeves,  3  Or.  275.  The  suit  hav- 
ing been  commenced  within  the  time  pre- 
scribed, the  court  erred  in  dismissing  it;  and 
bence  it  follows  that  the  decree  Is  reversed, 
and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary,  not  Inconsist- 
ent with  this  opinion. 


(•  Arlx.  ni) 
NATIONAL  BANK  OP  ARIZONA  v.  L0N(3i 
City  Assessor  and  Tax  Collector. 
(Supreme  Court  of  Arizona.    Jane  2,  1899.) 

TAXATION  BT  CITIES— STOCK  07  NATIONAL 
BANKS-INJUNCTION. 

1.  Rev.  St  U.  S.  S  5219.  providing  that  the 
shares  of  stock  of  a  national  bank  may  be  taxed 
In  the  city  where  It  is  located,  does  uot  author- 
ize the  tazatioa  by  a  city  of  the  personal  prop- 
erty of  a  bank  located  therein.  • 

i.  Her,  St.  U.  S.  5  5219,  permits  the  taxation 
of  the  Bhares  of  stock  of  national  banks  in  the 
cities  where  they  are  located,  but  does  not  re- 
quire such  taxation  in  the  absence  of  local  legig- 
hktion  regulating  it;  Laws  1807,  Act  No.  61,  { 
1,  provides  that  all  shares  of  stock  of  every  na- 
tional bank  shall  be  assessed  and  taxed  in  the 
county  where  the  bank  Is  located;  and  Phcenix 
City  Charter  authorizes  the  city  to  levy  taxes 
on  all  real  and  personal  property  within  the  dty. 
Hdd,  that  the  snares  of  stock  of  a  national  bank 
located  in  such  city,  and  owned  by  nonresidents, 
cannot  be  taxed  by  it  since  the  general  law  only 
authorizes  such  taxation  by  counties,  and,  being 
B  cluss  of  property  that  takes  the  situs  of  the 
owners,  to  be  taxable  under  the  charter  it  must 
be  owned  b^  residents  of  the  city. 

3.  An  injunction  will  lie  to  restrain  the  offi- 
cers of  the  city  from  attempting  to  enforce  such 
taxation,  as  it  is  more  than  an  irregularity,  being 
an  attempt  to  tax  property  exempt  from  taxa- 
tion. 

Appeal  from  district  court  Maricopa  coun- 
ty; before  Justice  Webster  Street 

Action  by  the  National  Bank  of  Arizona 
against  A.  A.  Long,  city  assessor  and  tax 
coUector  of  the  city  of  Pbcenlx,  to  enjoin  the 
collection  of  a  tax.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Joseph  Campbell,  for  appellant  Walter 
Bennett  for  appellee. 

SLOAN,  J.  The  National  Bank  of  Arlsona 
brought  this  action  to  enjoin  appellee,  A  A 
Long,  as  city  assessor  and  tax  collector  of  the 
city  of  Phoenix,  from  proceeding  to  collect,  by 
the  sale  of  the  shares  of  the  capital  stock  and 
of  the  personal  property  of  the  bank,  the  de- 
linquent taxes  thereon  levied  by  said  city  for 
the  year  1897.  The  complaint  set  up  that  the 
said  bank,  for  the  year  1897,  at  the  request  of. 
said  assessor,  made  out  and  delivered  to  the 
said  assessor  a  list  of  Its  shareholders,  speci- 
fying therein  the  number  of  shares  that  each 
of  said  shareholders  owned;  that  thereupon 
the  assessor  had  placed  upon  the  assessment 
roU  of  the  city  of  Phoenix,  and  assessed  in 
the  name  of  and  against  the  bank,  the  shares 
of  its  capital  stock,  at  a  valtution  of  |100,- 
000,  and  that  said  assessor  also  placed  upon 
said  assessment  roll,  and  assessed  to  the 
bank.  Its  furniture,  fixtures,  and  vault  sit- 
uated in  the  banking  house  of  said  bank,  and 
nsed  by  it  In  carrying  on  Its  banking  busi- 
ness, and  fixed  and  placed  the  valuation 
thereof  at  the  sum  of  $2,000,  making  a  total 
assessment  against  the  bank  In  the  sum  of 
1102.000;  that  the  city  thereafter  levied  upon 
the  said  property  a  tax  of  $907.80,  to  which 
sum  has  been  added  S35.60  as  delinquent  pen- 
alties and  costs;  that  the  tax  collector  has 
advertised  the  property  so  assessed  for  sale 
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for  said  taxes.  The  prayer  of  the  complaint 
was  for  a  decree  declaring  tlie  taxes  levied 
as  aforesaid  void,  and  for  a  perpetual  In- 
junction against  the  said  tax  collector  from 
proceeding  to  collect  the  same.  The  city  at- 
torney stipulated  upon  the  trial  of  the  ac- 
,  tlon  that  the  allegations  contained  In  the 
complaint  were  true,  which  left  no  fact  to  be 
determined  by  the  court,  but  only  a  question 
Of  law,  which  was,  were  the  shares  of  stock 
of  the  bank  and  its  personal  property  taxable 
by  the  city?  The  court  below  gave  judg- 
ment for  the  defendant,  from  which  judgment 
the  bank  has  appealed. 

There  can  be  no  question  but  that  the  per- 
sonal property  of  the  bank  was  not  taxable 
by  the  city  under  section  5210  of  th^  Bevised 
Statutes  of  the  United  States.  Under  this 
section  the  shares  of  stock  of  a  national  bank 
may  be  taxed  la  the  city  where  the  bank  is 
located  at  the  same  rate  as  other  moneye4 
capital  in  the  hands  of  indlrldual  citizens,  if 
such  tax  be  authorized  by  any  statute  of  the 
state  or  territory  where  such  bank  Is  located. 
While,  by  section  5210,  the  shares  of  stock  of 
a  national  bank  may  be  assessed  and  taxed, 
it  Is  left  to, the  legislature  of  each  state  or 
territory  to  determine  and  direct  the  manner, 
mode,  and  place  of  taxing  the  shared  of  na- 
tional banks  located  within  such  state  or  ter- 
ritory. In  other  words,  section  5219  per- 
mits the  taxation  of  shares  of  stock  of  na- 
tional banks,  but  does  not,  In  the  absence  of 
local  legislation  determining  and  directing  the 
manner  and  place  of  such  taxation,  require 
such  taxation.  The  question  whether  the  as- 
sessment of  the  shares  of  stock  of  the  Na- 
tional Bank  of  Arizona,  of  the  city  of  Phoenix, 
as  made  in  this  case,  was  lawful,  must  be 
determined  by  reference  to  Act  No.  51,  Laws 
1897,  which  Is  an  attempt  to  determine  and 
direct  the  manner  and  place  of  taxing  the 
shares  of  national  banking  associations  lo- 
cated within  the  territory,  and  also  by  refer- 
ence to  the  proTlsions  of  the  charter  of  the 
city  of  Phoenix  with  reference  to  the  taxing 
power  of  the  city.  Section  1  of  said  Act  No. 
51  provides  that  "all  shares  of  stock  of  erery 
national  bank  or  banking  association  *  •  • 
shall  be  assessed  and  taxed  in  the  county 
where  such  national  bank  or  banking  associa- 
tion is  located  for  the  transaction  of  busi- 
ness." Section  6  prorides  that  if  the  sworn 
statement  showing  the  number  and  amount 
of  shares  of  a  national  bank  or  association  or 
corporation,  and  the  name  and  residence  of 
each  shareholder,  and  the  number  and  amount 
owned  by  him,  be  not,  on  the  demand  of  the 
assessor,  furnished  by  the  officer  in  charge 
of  such  bank,  the  said  assessor  shall.  In  the 
name  of  the  territory  at  his  relation,  insti- 
tute proceedings  in  mandamus  to  compel  such 
statement  to  be  furnished.  It  fui-ther  pro- 
vides that  such  officer  of  such  bank  who  falls 
to  furnish  such  statement  shall  forfeit  an 
amount  equal  to  double  the  amount  of  taxes 
due,  which  Is  to  be  recovered  by  the  county 
in  a  civil  action  as  for  debt,  and,  when  so  re- 


covered, to  go  into  the  school  fund  of  such 
county  where  such  bank  is  located.  The  act 
further  provides  that  this  action  must  be 
brought  by  and  In  the  name  of  such  county. 
In  no  provision  of  the  act  is  reference  made 
to  the  assessment  and  taxation  of  shares  of 
stock  othei-wise  than  by  the  county  where 
such  national  bank  or  banking  association  Is 
located,  nor  is  there  any  provision  for  the 
collection  of  such  tax  otherwise  than  by  such 
county.  That  the  legislature  had  in  mind 
only  the  taxation  of  shares  of  stock  by  the 
counties  wherein  such  bank  may  be  located  is 
further  evidenced  by  the  provision  we  have 
referred  to  above,  providing  for  a  penalty  for 
refusing  to  make  the  statement  required  by 
the  act  by  the  officer  in  charge  of  such  bank, 
and  for  a  suit  In  behalf  of  and  In  the  name 
of  the  county  to  recover  such  penalty,  and 
providing,  when  so  recovered,  that  the  amount 
of  such  penalty  shall  go  into  the  school  fund. 
Reading  the  act  as  a  whole,  and  scanning 
every  provision  It  contains,  we  cannot  And 
any  expression  or  reference  which  Indicates 
that  Act  No.  51  was  meant  to  apply  to  cities 
as  well  as  to  counties,  and  to  authorize  the 
former  to  tax  the  shares  of  stock  of  national 
banks  or  other  banking  Institutions;  nor  is 
there  any  provision  of  the  charter  of  the  city 
of  Phcenlx  which  by  the  most  liberal  con- 
struction can  be  construed  as  directing  and 
determining  the  manner  and  place  of  taxing 
such  shares  of  stock,  unless  it  can  be  gathered 
from  the  general  provision  of  the  charter 
granting  the  city  power  to  levy  city  taxes  up- 
on all  real  and  personal  property  within  the 
city.  A  general  provision  of  this  kind,  which 
might  be  construed  to  permit  the  taxation  of 
shares  of  stock  In  banking  Institutions  owned 
by  residents  of  such  city,  where  taxation  of 
such  shares  is  not  expressly  prohibited,  can- 
not, certainly,  be  construed  as  authorizing 
the  taxation  of  shares  of  stock  of  a  bank  lo- 
cated In  such  city,  owned  by  nonresidents  of 
the  city.  Shares  of  stock  in  a  corporation  are 
of  the  class  of  property  which  takes  the  situs 
of  Its  owner.  Therefore,  before  such  proper- 
ty can  become  the  subject  of  taxation  within 
the  city.  It  must  be  owned  by  a  resident  of  the 
city,  or  there  must  be  some  express  provision 
of  law  authorizing  Its  taxation.  We  held  In 
the  case  of  Banking  Co.  v.  Murray  (decided 
at  this  term)  50  Pac.  728,  that  the  purpose  of 
Act  No.  51  was  not  to  repeal  the  general  pro- 
visions of  the  revenue  laws  with  reference  to 
double  taxation,  but  merely  to  change.  In  the 
case  of  banks  and  banking  Institutions,  the 
manner  of  taxation,  by  providing  for  the  as- 
sessment and  taxation  of  the  shares  of  stock 
Instead  of  the  property  of  the  bank.  Our 
construction  of  said  act,  limiting  it  to  coun- 
ties, leaves  the  power  of  cities  to  tax  the 
property  of  banks  unaffected,  wherever  that 
could  be  done  before  passage  of  Act  No.  51, 

Construing  said  act  as  we  do,  the  attempt 
on  the  part  of  the  city  of  Phoenix  to  assess 
and  tax  the  shares  of  stock  of  the  National 
Bank  of  Arizona  must  be  regarded  as  more 
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than  a  mere  Irregnlarltr,  and  aa  an  attempt 
to  tax  property  wblch  is  exempt  from  taxa- 
tion, and  therefore  presents  such  a  case  as 
equity  may  relieve  against.  The  Judgment 
of  the  district  court  ■will  therefore  be  re- 
versed, and  the  canse  remanded,  with  In- 
■tructlons  to  the  court  below  lo  enter  Its 
judgment  In  accordance  with  the  prayer  of 
the  complaint. 

DAVIS  and  DOAN,  JJ.,  concur. 


(t  Ariz.  S23) 

PROVIDENCE  GOLD-MIN.  CO.  t.  BURKE. 

(Supreme  Court  of  Arizona.     Jane  2,  1899.) 

SIGHT  OF  JURY  TRTAI^MININQ  CLAIMS— AO- 
VKRSB  CLAIMS— BURDEN  OF  PROOF— LO- 
CATION NOTICE— CITIZENSHIP. 
l.ReT.  St  U.  S.  i  2326,  directs  on*  entei^ 
in^  In  the  land  office  an  adTerse  claim  to  an  ap- 
plication for  a  patent  for  a  mining  locatioa  to 
commence  an  action  to  determine  the  question  of 
the  light  of  poMesston,  tiie  party  baring  judg- 
ment to  be  entitled  to  a  patent  Act  Cong. 
March  3,  1881  (21  Stat  505),  amending  the 
former  act  provides  that,  If  title  to  the  location 
is  Dot  established  by  either  party,  the  Jury  shall 
so  find,  and  judgment  be  rendered  accordingly, 
and  claimant  shall  not  be  entitled  to  a  patent 
until  he  perfects  bis  title.  Bdd,  that  an  action 
under  said  statutes,  the  judgment  in  which  would 
have  no  other  effect  than  therein  provided,  was 
not  a  common-law  action,  within  Supp.  Kev.  St 
TT.  S.  p.  13,1  1868,  providing  that  no  party  should 
be  deprived  of  a  right  to  jury  trial  in  common- 
law  actions;  so  that  a  verdict  rendered  by  tbree- 
fOnrtbs  of  the  jury  was  sufficient,  under  .4.ct  No. 
61,'  Sess.  Laws  Arls.  1891,  making  such  a  ver- 
dict siifficient  in  civil  cases. 

2.  Where  one  relocates  a  mining  claim  on  the 
theory  that  a  former  location  by  another  was 
forfeited  by  failure  to  do  the  necessary  amount 
of  work  thereon,  the  burden  is  on  him  to  prove 
such  failure  in  an  action  by  the  former  locator 
to  determine  the  right  of  possession. 

3.  A  recital,  in  the  location  notice  of  a  mining 
claim,  that  it  is  a  relocation  of  another  mining 
claim,  is  an  implied  admission  of  the  validity  of 
the  former  location. 

4.  A  location  notice  of  a  mining  claim  is  ad- 
missible in  evidence,  though  the  direction  of  the 
closing  location  line  is  indefinitely  described,  the 
location  being  sufficient  in  all  other  respects, 
and  the  proof  showing  that  all  the  monuments 
were  on  the  ground. 

5.  Evidence  of  declarations  of  one  who  can- 
not be  produced  as  a  witness  at  the  trial  that 
he  was  a  citizen,  that  he  had  voted  at  territorial 
elections,  that  his  name  appeared  on  the  ejec- 
tion register,  and  that  be  had  located  mining 
claims  under  the  declaration  that  he  was  a  citi- 
sen  of  the  United  States,  are  admissible  to  prove 
■nch  citizenship. 

6.  The  fiict  tnat  one  of  two  joint  locators  of  a 
mining  claim  is  not  a  citizen  of  the  United 
States,  but  the  other  Is,  does  not  invalidate  the 
location,  and  a  joint  conveyance  by  them  vests 
m  valid  title  in  the  grantee. 

Appeal  from  district  court,  Yavapai  coun- 
ty; before  Justice  R.  E.  Sloan. 

Action  by  Dennis  A.  Burlce  against  the 
Providence  Gold-Mining  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  appellant,  the  Providence  Gold-Mining 
Company,  claiming  to  be  the  owner  of  min- 
ing locations   situated   in  Yavapai    county, 
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called  the  "Hillside,"  "Yum-Yum,"  and  the 
"Francis,"  made  application  for  United 
States  patent  therefor  in  the  land  office  In 
Prescott  The  appellee,  Dennis  A.  Burke, 
filed  his  contest  In  the  land  office  on  May  8, 
1897,  and  within  30  days  thereafter  com- 
menced proceedings  in  the  district  court  of 
Yavapai  county  to  determine  the  question  of 
right  of  possession,  in  accordance  with  the 
provisions  of  section  2826,  Rev.  St  U.  S. . 
The  three  mining  locations  claimed  by  appel- 
lant adjoin  each  other,  axtd  In  a  general  east- 
erly and  westerly  direction.  The  Hillside 
lies  In  the  middle,  the  Yum-Yum  joins  it  on 
the  westerly  end  with  a  strong  deflection  to 
the  southwest,  and  the  Francis  Joins  the 
Hillside  on  the  easterly  end  with  a  strong 
deflection  to  the  northeast  Appellee  made 
allegation  in  his  complaint  that  he  was  the 
owner  of  the  Wizard  mining  claim.  By  a 
map  filed  as  an  exhibit  with  the  complaint, ' 
he  showed  and  alleged  that  the  surface 
boundaries  of  the  Wizard  location  were  sub- 
stantially those  of  the  Hillside  location,  and 
that  there  was  a  conflict  between  the  Wiz- 
ard claim  and  the  claims  for  which  appel- 
lant was  seeking  patents  to  the  extent  of 
2.870  acres  on  the  Yum-Yum,  15.030  acres  on 
the  Hillside,  and  .304  acres  on  the  Francis. 
The  Wizard  claim  was  located  May  24,  1893, 
by  A.  L.  Butler  and  Joseph  McKeague,  and 
came  into  possession  of  appellee  by  mesne 
conveyances.  The  Yum-Yum  claim  was  lo- 
cated July  6,  1893,  by  A.  E.  Baker  and  A.  B. 
Lewis.  The  Hillside  was  located  January  1, 
1896,  by  A.  B.  Lewis  and  Henry  Johnson. 
The  Francis  claim  was  located  January  1, 
1896,  by  S.  E.  Menslnger.  The  three  claims 
Yum-Yum,  Hillside,  and  Francis  came  into 
possession  of  appellant  by  mesne  convey- 
ances. The  Hillside  claim,  whose  lines  are 
substantially  those  of  the  Wizard  claim,  is  a 
relocation  of  the  Wizard  claim,  and  is  de- 
scribed in  the  location  notice  as  "formerly 
the  Wizard  mining  claim,  as  a  forfeited 
claim."  The  answer  of  appellant,  after  mak- 
ing allegations  of  the  locations  of  the  sev-° 
eral  claims,  further  alleges,  and  urges  as  a 
defense,  that  the  annual  expenditure  for  the 
year  1895  was  not  made  upon  the  Wizard 
claim,  and  that  the  same  was  forfeited.  The 
cause  was  tried  before  a  Jury,  who  returned 
a  verdict  in  favor  of  plaintiff,  Burke,  appellee 
herein.  Judgment  was  rendered  according- 
ly. The  defendant  appealed  to  this  court 
and  assigned  the  following  errors:  Nos.  1,  2, 
and  3  relate  to  instructions  to  the  Jury.  No. 
4.  That  the  court  erred  in  permitting  the  in- 
troduction of  the  location  notice  of  the  Wiz- 
ard claim  to  be  read  in  evidence.  No.  5. 
That  the  court  erred  in  admitting  the  testl 
mony  as  to  the  acts  of  location  as  to  the 
Wizard  claim.  No.  6.  That  the  court  erred 
in  admitting  the  deed  from  Joe  McKeague, 
one  of  the  locators,  in  evidence.  No.  7.  That 
the  court  erred  in  permitting  any  evidence  to 
go  to  the  Jury  as  to  Joe  McKeague's  having 
voted  at  Big  Bug  In  1894,  to  prove  citizen- 
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ship.  No.  8.  That  the  court  erred  to  overrul- 
ing appellant's  motion  for  an  order  and  de- 
cree In  favor  of  defendant  notwithstanding 
the  findings  and  verdict  of  nine  of  the  Jurors. 
Xo.  9.  That  the  court  erred  in  overruling  ap- 
pellant's motion  In  arrest  of  Judgment.  No. 
10.  That  the  court  erred  In  overruling  appel- 
lant's motion  for  new  trial.  Ko.  11.  That 
the  court  erred  In  instructing  the  Jury  that 
under  the  law  In  this  class  of  cases  it  is  not 
required  that  a  unanimous  verdict  be  re- 
turned by  the  Jury. 

The  following  is  a  plat  of  the  premises  in 
question: 


Andrews  &  Ling  and  H.  D.  Stocker,  for  ap- 
l>ellant.     Morrison  &  Morrison,  for  appellee. 

STREET,  C.  J.  (after  stattag  the  facts). 
'J'he  last  four  assignments  of  error,  numbered 
6,  9,  10,  and  11,  may  be  g^rouped  together. 
Counsel  for  appellant  have  made  an  exhaus- 
tive argument  upon  them,  and  have  placed 
the  errors  there  assigned  in  a  prominent  atti- 
tude. Grouped  together,  they  relate  to  the 
rights  of  the  parties  to  a  trial  by  a  common- 
law  Jury.  The  cause  was  tried  before  a  pan- 
el of  12.  The  court  Instructed  them  that: 
"Under  the  law  in  this  class  of  cases.  It  Is 
not  required  that  a  unanimous  verdict  be  re- 
turned by  the  Jury.    If,  therefore,  you  do  not 


unanimously  agree  upon  a  verdict, -but  three- 
fourths  of  you,  or  more,  do  agree  upon  a  ver- 
dict, such  verdict  wUl  be  signed  by  your 
number  constituting  said  three-fourths,  or 
more,  and  returned  Into  court,"— upon  which 
instruction  a  verdict  was  returned,  signed  by 
but  9  of  the  Jurors.  Act  No.  51,  Sess.  Laws 
Ariz.  1891,  provides  as  follows  (section  1): 
"That  in  all  trials  of  civil  cases  and  to  all 
trials  of  misdemeanors  in  the  courts  of  this 
territory,  where  a  Jury  of  twelve  persons  shall 
be  empaneled  to  try  such  case,  the  concur- 
rence of  three-fourths  (%)  of  such  Jury  shall 
be  sufficient  to  render  a  verdict  therein.  And 
in  all  such  trials,  when  tlie  said  jury  of 
twelve  persons  shall  nnanimously  agree  upon 
a  verdict,  said  verdict  shall  be  signed  by  the 
foreman  thereof,  and  returned  Into  court;  but 
where  such  Jury  do  not  unanimously  agree 
upon  a  verdict,  then  said  three-fourths  of 
such  Jury  shall  sign  the  verdict  so  agreed  up- 
on by  them,  and  notify  the  court  of  such 
fact,  and  thereupon  all  of  said  Jury  shall  be 
returned  into  court,  and  shall  then  deliver  to 
the  court  the  verdict  so  signed  by  three- 
fourths  (%)  of  such  Jury;  and  the  court  shall 
receive  and  cause  to  be  read  and  recorded 
such  verdict  to  the  cause,  and  Judgment  shall 
be  entered  thereon  as  in  other  cases  now  pro- 
vided by  law.  Provided,  that  In  all  trials  of 
felony,  the  concurrence  of  twelve  Jurors  shall 
be  necessary  to  render  a  verdict."  The  act 
has  already  received  a  construction  by  this 
court  In  the  case  of  Carroll  v.  Byers,  36  P»c. 
499,  where  it  was  held  that  the  act,  "In  so 
far  as  it  applies  to  cases  cognizable  at  com- 
mon law,  must  be  held  Invalid,  because  in  con- 
flict with  section  1868  of  the  Revised  Stat- 
utes of  the  United  States,  which  authorizes 
in  the  territories  a  commingling  of  common- 
law  and  chancery  Jurisdictions  in  the  territor- 
ial courts,  and  a  uniform  course  of  proceeding 
In  all  cases,  legal  or  equitable";  and  provides 
also  (Supp.  Rev.  St.  U.  a  p.  13).  "No  party 
shall  be  deprived  of  a  right  to  trial  by  Jury  1" 
cases  cognizable  at  common  law."  Similar 
statutes  have  been  upheld  to  other  territorial 
Jurisdictions  when  not  In  conflict  with  section 
1808,  Rev.  St.  U.  S.,  and  Its  amendments.  In 
the  case  of  Hess  v.  'VMilte,  33  Pac.  243.  the 
supreme  court  of  Utah  held  that  a  statute  pro- 
viding that  to  all  dvll  actions  a  verdict  may 
be  rendered  by  a  concurrence  therein  by  nine 
or  more  members  of  the  Jury  was  not  In  con- 
flict with  the  constitution  of  the  United  States, 
"that  in  suits  In  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the 
right  to  trial  by  Jury  shall  be  preserved" 
(Amend,  art  7);  nor  In  conflict  with  section 
1868,  Rev.  St  U.  S.,  and  its  amendments, 
that  "no  party  shall  be  deprived  of  the  right 
to  trial  by  Jury  in  cas^  cognizable  at  common 
law."  The  supreme  court  of  the  United 
States,  in  the  case  of  Publishing  Co.  v.  Fisher, 
166  U.  S.  464.  17  Sup.  Ct  618,  to  discussing 
the  validity  of  the  Utah  statute,  only  held 
that  It  was  in  conflict  with  the  provisions  of 
the  constitution  and  statute  heretofore  cited 
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In  cases  arising  at  common  law;  that  the  pro- 
vision of  the  constitution  and  the  acts  of  con- 
gress secured  to  litigants  In  common-law  ac- 
tions the  right  to  trial  bjr  jury  in  all  its  sub- 
stantial elements.  The  same  court,  In  the 
case  of  Walker  v.  Railroad  Co.,  163  U.  S. 
593,  17  Sup.  Ct  421,  in  construing  a  territor- 
ial statute  proYidlng  for  special  issues  to  be 
found  by  a  Jury,  held  that  It  was  within  the 
power  of  a  legislature  of  a  territory  to  provide 
that  on  a  trial  of  even  a  common-law  action 
the  court  may,  in  addition  to  the  general  ver- 
dict, require  specific  answers  to  inquiries; 
and,  when  a  conflict  Is  found  between  the  two, 
render  such  a  Judgment  as  the  answers  to  the 
special  questions  compel. 

The  question,  then,  as  to  whether  the  court 
committed  an  error  in  Instcuctlng  the  Jury 
that  a  verdict  could  be  rendered  by  three- 
fourths  of  their  number,  and  by  afterwards 
receiving  a  verdict  signed  by  but  nine  of 
their  number,  can  be  settled  by  determining 
whether  this  particular  action  is  a  common- 
law  action.  This  action  is  on  an  "adverse" 
filed  in  the  land  ofilce  to  contest  the  right 
of  an  applicant  for  United  States  patent  In 
Doe  V.  Mining  Co.,  43  Fed.  219,  the  question 
was  raised  by  demurrer  as  to  whether  an 
"adverae"  was  a  law  action  or  a  suit  in  eq- 
uity. The  demurrer  raised  tie  point  that 
the  suit  should  be  dismissed  for  the  reason 
that  the  complaint  showed  upon  its  face  that 
the  plaiutlir  had  a  full,  adequate,  and  com- 
plete remedy  at  law  by  the  ordinary  action 
in  ejectment  The  court,  after  discussing  the 
fommou-law  actions  for  the  recovery  of  land, 
decided  that  in  the  proceeding  contemplated 
by  the  statute  no  such  Judgment  could  be  ren- 
dered as  was  rendered  in  common-law  ac- 
tions; that  the  proceeding  there  provided  for 
has  not  for  Its  object  the  recovery  of  posses- 
sion of  the  mining  ground,  nor  is  possession 
made  by  the  statute  the  test  of  either  par- 
ty's right;  that  the  action  could  be  maintain- 
ed whether  either  In  or  out  of  possession. 
"The  sole  object  of  the  proceeding  in  court 
is  the  determination  of  the  contest  that  arose 
in  the  land  ofiSce,  the  point  of  which  is,  which 
of  the  applicants,  if  either,  is  entitled  to  re- 
ceive the  patent  from  the  government?  The 
right  of  possession  referred  to  in  the  statute 
is  not  the  right  which  flows  from  and  is  a 
part  of  the  title  of  ownership  of  private  land. 
It  has  no  relation  to  such  right,  but  it'  is  the 
right  which  flows  from  a  compliance  with  the 
laws  prescribed  by  congress  for  the  acquisi- 
tion of  a  government  patent  for  mineral 
lands.  Such  a  right  never  was,  and  never 
could  be.  the  subject  of  any  common-law  ac- 
tion; and  its  determination,  therefore,  on  the 
equity  side  of  the  court  cannot  be,  as  argued 
for  the  defendant,  a  violation  of  that  provi- 
sion of  the  constitution  which  declares  that 
the  right  of  trial  by  Jury  shall  be  secured  to 
»11,  and  remains  inviolate  forever."  In  the 
case  of  Rutter  v.  Mining  Co.,  75  Fed.  37, 
the  two  questions  discussed  were  (1)  whether 
such  suits  arise  under  laws  of  the  United 


States,  and  (2)  whether  they  are  at  law  or  In 
equity;  and,  after  discussing  the  first  ques- 
tion, the  court  proceeds:  "The  remaining 
question,  as  one  pf  practice,  Is  important,  and 
seems  never  to  have  been  directly  considered 
by  the  supreme  court,  but  has  been  by  a  few 
other  courts,  whose  decisions  have  been  con- 
trary. The  statute  [section  2326,  Rev.  St  U. 
S.]  directs  that  when  a  party  enters,  in  a 
local  land  ofiSce,  his  adverse  claim  to  an  ap- 
plication for  patent  to  mining  ground,  he  shall 
commence  his  proceedings  in  some  court  of 
competent  Jurisdiction  to  determine  the  ques- 
tion of  'the  right  of  possession'  to  the  ground 
In  dispute,  and,  according  to  the  Judgment  of 
such  court,  the  rights  of  the  parties  are  final- 
ly determined  In  the  land  office.  By  the  act 
of  March  3,  1881,  this  section  is  so  amended 
that,  if  neither  party  shows  title  to  the 
ground  In  controversy,  neither  will  have  Judg- 
ment in  his  favor.  So  far  as  the  court  is 
concerned.  It  Is  a  special  proceeding,  referred 
to  its  determination  for  the  guidance  of  the 
land  office,  and  the  Jurisdiction  of  the  court 
In  such  cases  Is  based  upon  prior  proceedings 
In  such  office.  The  questions  of  title  and  pat- 
ent for  agricultural  and  other  lands— similar 
matters— are  determined  by  the  local  land 
office.  The  questions  for  consideration  are 
such  as  may,  if  congress  had  so  directed,  be 
adjudicated  without  the  aid  of  a  Jury.  There 
is  nothing  in  the  nature  of  the  questions  in- 
volved that  entitles  any  of  the  parties  to  a 
ti'ial  by  Jury,  within  the  Intent  of  the  seventh 
constitutional  amendment,  for  the  whole  pro- 
ceeding, and  every  part  thereof,  is  nothing 
more  than  a  procedure  established  by  the 
government  for  the  disposal  of  its  lands;  and 
certainly  it  cannot  be  claimed  that  the  pur- 
chaser can  demand  a  trial  by  Jury  to  deter- 
mine his  claim  to  government  lands.  In  all 
such  contests  It  must  be  remembered  that  the 
government  is  an  Interested  party  so  far  as  to 
see  that  the  claimants  have  complied  with 
the  mining  requirements  before  they  get  any 
title  to  the  lands.  The  statutes  and  some  de- 
cisions say  that  this  action  is  to  determine 
'the  right  of  possession'  to  the  ground  in  con- 
troversy. If  this  were  all,  it  might  be  de- 
termined by  ejectment;  but  it  is  submitted 
that  this  is  not  'all,  and  that  the  use  of  this 
expression  in  the  statute  is  an  inadvertence 
or  an  inaccuracy,  for  the  entire  import  and 
object  of  the  statute  is  to  have  determined 
the  more  important  question  as  to  who,  if 
any  one,  is  entitled  to  the  patent  Frequent- 
ly a  party  has  a  right  to  the  possession,  and 
not  to  the  patent.  He  is  entitled  to  the  pos- 
session as  soon  as  he  duly  locates  a  claim, 
but  not  to  a  patent  until  he  shall  have  done 
the  necessary  work.'  This  action,  then,  is  to 
find  who  is  entitled  to  the  conveyance  from 
the  government— from  the  trustee— for  the 
land  In  controversy.  Actions  for  conveyance 
of  realty  are  essentially  equitable.  Again, 
whatever  claim  either  party  may  have  to  the 
ground  in  controversy  is  based  upon  an  equi- 
table title  alone,  while  the  legal  title  remains 
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la  the  gOTemment.  CSommon-law  actions 
deal  with  legal,  and  not  equitable,  titles." 
It  was  provided  by  section  2326,  Rev.  St  U. 
S.,  that  the  action  was  to,  be  brought  "to 
determine  the  question  of  the  right  of  pos- 
session." The  act  of  congress  of  March  3, 
1881  (21  Stat  505),  was  an  amendment 
thereto,  "that  If,  In  any  action  brought  pur- 
suant to  section  2326  of  the  Revised  Statutes, 
title  to  the  ground  in  controversy  shall  not 
be  established  by  either  party,  the  Jury  shall 
so  find,  and  Judgment  shall  be  entered  accord- 
ing to  the  verdict"  "In  such  cases  costs 
shall  not  be  allowed  to  either  party,  and  the 
claimant  shall  not  proceed  In  the  land  office 
or  be  entitled  to  the  patent  for  the  ground  In 
controversy  natU  he  shall  have  perfected  his 
title."  The  supreme  court  of  the  United 
States,  In  the  case  of  Perego  v.  Dodge,  163 
U.  S.  160, 16  Sup.  Ct  971,  construed  those  pro- 
visions, and  held  that  the  act  of  March  3, 
1881,  was  not  intended  to  require,  and  does 
not  require,  all  suits  under  section  2326  to 
be  actions  at  law,  and  to  be  tried  by  a  Jury. 
They  decided  that  the  determination  of  the 
right  of  possession  as  between  parties  Is  pur- 
suant to  statute,  and  in  aid  of  the  land  office, 
and  that  the  form  of  action  was  not  provided 
for  by  the  statute,  and  that  either  an  action 
at  law  or  suit  in  equity  would  lie,  as  either 
might  be  permitted  under  the  particular  cir- 
cumstances. This  court  heretofore.  In  the 
case  of  Jordan  v.  Duke,  63  Pac.  197,  in  effect 
decided  that,  where  both  plaintiff  and  defend- 
ant to  the  action  set  forth  fully  the  nature 
of  tbelr  claims,  and  asked  for  relief,  such  ac- 
tion was  In  aid  of  the  proceedings  in  the  land 
office;  and  that  a  verdict  could  be  rendered 
either  for  the  plaintiff  or  defendant  or  for 
the  government.  We  did  not  then  go  so  far, 
nor  do  we  now  go  so  far,  as  to  say  that  the 
government  would  have  been  concluded  by 
a  verdict  in  favor  of  either  the  plaintiff  or 
defendant  The  effect  of  a  verdict  in  favor 
of  the  government  would  prevent  either  par- 
ty from  proceeding  further  In  the  land  office 
in  obtaining  patent.  In  this  action  the  par- 
ties, in  their  pleadings,  set  out  at  length 
their  respective  mining  locations,  and  each 
asked  for  a  Judgment  which,  when  filed  in 
the  land  office,  as  provided  by  the  statute, 
would  have  permitted  them  to  have  proceed- 
ed In  the  land  office  without  molestation  of 
the  other.  No  execution  would  issue  for  the 
possession  of  the  land,  and  no  other  effect 
would  have  been  given  to  the  Judgment  than 
to  have  cleared  away  the  obstructions  which 
bad  been  placed  against  the  application  for 
patent  In  the  land  office,— purely  a  statutory 
remedy  and  statutory  relief.  That  being  the 
case,  it  was  not  a  common-law  action.  The 
parties  were  not  entitled,  as  a  matter  of  con- 
stitutional right  to  a  verdict  by  a  common- 
law  Jury.  The  Jury,  at  best,  was  an  advisory 
agent  of  the  court,  to  enlighten  Its  conscience, 
and  not  to  control  Its  Judgment  Under  the 
provisions  of  Act  No.  51,  Laws  Ariz.  1891, 
the  court  did  not  commit  an  error  In  receiving 


the  verdict  of  the  Jury  signed  by  but  nine  of 
its  members. 

2.  The  first  assignment  of  error  is  upon  the 
following  instruction:  "And  you  are  fur- 
ther Instructed  that  the  burden  of  proof  is 
upon  tKe  defendant  to  show  that  the  said 
O'Donnell  failed  to  do  the  amount  of  $100 
worth  of  work  upon  what  Is  known  as  the 
'Wizard  Claim'  in  the  year  1895."  Under 
the  issue  this  was  not  an  erroneous  Instruc- 
tion. The  answer  admitted  the  former  loca- 
tion of  plaiutlfTs  Wizard  claim.  Defendant 
made  his  locations  upon  the  same  ground 
upon  the  apprehension  and  theory  that  plaln- 
tlfTs  Wizard  claim  had  been  forfeited,  and 
made  such  allegation  in  bis  answer.  In  the 
case  of  Hammer  v.  Mining  Co.,  130  U.  S. 
291-301,  9  Sup.  Ct  652,  where  the  same  ques- 
tion was  decided.  It  was  said:  "As  to  the 
alleged  forfeiture  set  up  by  defendant  it  Is 
sufficient  to  say  that  the  burden  of  proving 
It  rests  upon  him;  that  the  only  pretense  of 
a  forfeiture  was  that  sufficient  work,  as  re- 
quired by  law,  each  year,  was  not  done  on 
the  claim  in  1882,  and  that  the  evidence  ad- 
duced by  him  on  that  point  was  very -meager 
and  unsatisfactory,  and  was  completely  over- 
borne by  the  evidence  of  plaintiff  [citing  the 
case  of  Belk  v.  Meagher,  104  U.  S.  279].  A 
forfeiture  cannot  be  established  except  upon 
clear  and  convincing  proof  of  the  failure  of 
the  former  owner  to  have  work  performed, 
or  improvements  made,  to  the  amount  re- 
quired by  law." 

S.  Assignments  of  error  numbered  2  and  8 
relate  to  instructions  of  the  court  to  the  ef- 
fect that  the  location  notice  of  the  Hillside 
mining  claim,  containing,  as  it  does,  the  as- 
sertion that  the  Hillside  location  Is  a  reloca- 
tion of  the  Wizard  mining  claim,  makes  an 
Implied  admission  on  the  part  of  the  defend- 
ant and  Its  grantors  of  the  validity  of  the 
location  of  the  Wizard.  In  the  case  of 
Wills  V.  Blaln,  20  Pac.  796,  the  supreme 
court  of  New  Mexico,  in  regard  to  a  similar 
Instruction,  held  that  the  same  was  good. 
They  say:  "The  relocator,  when  he  so  de- 
scribes himself  in  the  notice,  solemnly  ad- 
mits, in  an  Instrument  which  is  made  a  mat- 
ter of  record,  that  he  is  not  a  discoverer  of 
mineral,  but  an  appropriator  thereof,  on  the 
ground  that  the  original  discoverer  has  for- 
feited his  right  The  notice  becomes  in 
some  sense  an  instrument  of  title,— a  record. 
It  Is  the  equivalent  of  an  admission  of  rec- 
urd  to  Che  original  locator  that  the  locator 
claims  a  forfeiture  by  reason  of  the  failure 
on  the  part  of  the  first  locator  to  make  his 
annual  expenditure.  This  we  believe  to  be 
the  doctrine  of  Belk  v.  Meagher,  IM  U.  S. 
279.  and  on  that  authority  sustained  the  In- 
struction of  the  court  below  on  that  point" 
We  need  not  take  space  in  this  opinion  to 
insert  the  Instructions  given  in  this  case  and 
the  Instructions  given  in  the  case  of  Wills 
V.  Blaln,  to  compare  them,  but  it  wlU  be  suffi- 
cient for  us  to  say  that  both  use  such  lan- 
guage as,  in  effect,  says  that  such  a  recital 
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in  the  location  notice  of  the  relocated  claim 
Impliedly  admits  the  validity  of  tbe  prior 
location. 

4.  The  fonrth  assignment  of  error  is  that 
the  court  erred  in  permitting  the  introduction 
of  tbe  location  notice  of  the  Wizard  claim 
to  be  read  in  evidence,  and  specifies  as  the 
reasons  (1)  that  the  citizenship  of  the  loca- 
tors had  not  been  shown,  and  (2)  that  tlie  lo- 
cation was  vague  and  indefinite.  The  rea- 
son why  the  location  notice  was  claimed  as 
vague  and  indefinite  was  because  of  the  de- 
scription of  its  exterior  boundaries.  The 
only  point  about  which  there  Is  anything  in- 
definite Is  in  the  direction  of  the  closing  loca- 
tion line.  If  the  monument  in  the  center  of 
the  claim  Is  the  point  of  beginning,  the  dos- 
ing line  would  be  a  diagonal  one  from  the 
southeast  comer  to  the  center  of  the  claim. 
It  was  the  evident  intention  of  the  locator  to 
describe  his  closing  line  to  meet  the  center 
side-line  monument  on  the  easterly  side, 
which  was  described  as  300  feet  from  the 
point  of  commencing.  In  all  other  particu- 
lars the  location  is  sufflcient.  The  proof 
showed  that  all  of  the  monuments  were  upon  . 
the  ground.  In  tbe  case  of  Kinney'  v.  Flem- 
ing, decided  by  this  court  at  the  present 
term,  and  reported  in  56  Pac.  723,  a  similar 
question  arose  as  to  the  description  of  monu- 
ments. We  there  said:  "It  is  true,  the  posi- 
tion of  the  monuments  as  built  upon  the 
ground  was  described  in  such  a  way  as  to  di- 
rection as  to  be  confusing;  but,  if  the  statu- 
tory requirements  were  compiled  with,  the 
notice  would  be  sufficiently  correct  to  allow 
Its  admission  as  evidence  when  oftercd  by 
the  defendant." 

6.  Tbe  fifth  assignment  of  error  Is  that 
the  court  erred  in  admitting  testimony  aa  to 
the  acts  of  location  of  the  Wizard  claim, 
and  appellant  argues  the  assignment  of  error 
niK>n  the  gsound  that  the  complaint  did  not 
state  such  facts  in  regard  to  the  location  as 
would  warrant  any  evidence  of  the  location 
notice.  Without  making  a  reference  to  the 
allegations  in  tbe  complaint,  we  tbinlc  it  will 
be  sufficient  for  us  to  say  that  appellant's 
contention  in  that  particular  cannot  be  sus- 
tained. 

6.  The  remaining  assignments  of  error, 
numbered  6  and  7,  relate  to  the  proof  of  cltl- 
senship  of  McKeague,  one  of  the  locators 
of  the  Wizard.  At  the  trial,  McKeague  was 
absent.  PlaintifT  showed  that  he  bad  used 
every  effort  to  find  his  whereabouts,  and  to 
have  him  present  at  the  trial,  but  McKeague 
was  unable  to  be  found,  which  fact  com- 
pelled the  plaintiff  to  resort  to  proof  of  Mc- 
Keague's  citizenship  from  other  sources. 
Evidence  was  adduced  to  show  he  had  made 
declarations  of  his  citizenship  to  his  friends 
and  companions;  that  he  had  voted  at  the 
elections  held  in  the  territory  of  Arizona,  and 
that  his  name  had  appeared  upon  the  Great 
Register  of  Yavapai  county;  and  that  while 
he  was  a  resident  of  Big  Bug  mining  district, 
in  Yavapai  county,  Ariz.,  he  had  performed 


many  acts  of  locating  mining  claims,  through 
a  long  number  of  years,  under  the  declara- 
tion that  he  was  a  citizen  of  the  United 
States.  That  such  evidence  is  legitimate, 
and  tends  to  show  citizenship.  Is  sustained 
In  the  case  of  Boyd  v.  Nebraslca,  143  U.  S. 
180,  12  Sup.  Ot  375.  Anyway,  philntiff  held 
and  owned  the  Wizard  mining  claim  by 
mesne  conveyances  from  the  Joint  locators, 
Butler  and  McKeague.  It  was  strictly  proven 
that  Butler  was  a  citizen,  and,  Butler  being 
a  citizen  of  the  United  States,  the  fact  that 
McKeague  was  not  a  citizen  of  tbe  United 
States  could  not  operate  to  defeat  the' rights 
of  Butler,  or  to  throw  the  whole  claim  open 
to  relocation.  McKeague's  situation  at  the 
most  would  have  been  one  of  simple  inca- 
pacity to  hold,  without  the  effect  of  making 
the  location  invalid,  if  the  co-locator,  Butler, 
was  a  citizen  at  the  time  the  location  was 
made.  Butler  and  McKeaigue  having  joined 
in  a  conveyance,  their  deed  transferred  to  the 
grantee  a  vaUd  mining  location,  unaffected 
by  the  noncltlzenship  of  one  of  the  locators. 
The  Judgment  of  the  district  court  Is  affirm- 
ed. 

DAVIS  and  DOAN,  JJ.,  concur. 
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(Supreme  Court  of  Oklahoma.    April  10,  18!)9.>i 

GRANT  OF  NEW  TRIAL-REVIEW  ON  APPEAL. 

1.  Where  the  verdict  of  a  jury  is  founded  up- 
on the  testimony  of  one  witness,  who  was  direct-  , 
ly  contradicted  by  another,  and  the  trial  court 
sets  the  verdict  aside,  the  supreme  court  will 
not  reverse  the  decision  or  order  of  the  trial 
court  granting  a  new  trial,  and  when  a  new 
trial  is  granted  the  stipreme  court  will  only  in- 
terfere when  the  trial  court  misapplies  or  mis- 
talies  a  well-settled  principle  of  law,  or  obvi- 
ously abuses  its  discretion;  and  new  trials  are 
favored,  instead  of  being  disfavored,  where  any 
question  can  arise  as  to  the  correctness  of  the 
verdict. 

2.  This  court  will  not  reverse  the  ruling  of  the 
trial  court  grantiDR  a  new  trial  unless  it  can 
be  seen  beyond  all  reasonable  doubt  that  the 
trial  court  has  manifestly  and  materially  erred 
with  respect  to  some  pure,  simple,  and  unmixed 
question  of  law,  and  that  except  for  such  error 
the  ruling  of  the  trial  court  would  not  have 
been  made  as  it  was  made,  and  that  it  ought  not 
to  have  been  so  made.  The  supreme  court  will 
very  seldom  and  very  reluctantly  reverse  the  de- 
cision or  order  of  the  trial  court  which  grants  a 
new  triaL 

3.  Tbe  jndge  of  a  trial  court  has  the  opportu- 
nity to  observe  the  errors  or  mistakes  which 
may  have  intervened  during  the  original  trial, 
and  he  has  a  bettor  opportunity  than  this  court 
of  determining  whether  injustice  may  have  been 
done  to  the  losing  party,  who  asks  for  a  new 
trial;  and  it  is  better  that  the  winning  party 
should  rely  upon  a  new  trial,  rather  than  to 
bring  the  ease  to  the  supreme  court,  which  can- 
not nave  an  equal  opportunity  with  the  trial 
co\irt  in  concluding  whether  or  not  complete 
and  full  justice  was  done  to  the  losing  party  in 
the  cause. 

(Syllabus  by  the  Court.) 

1  Rehearing  denied  June  15,  1899. 
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Elrror  from  district  court,  Noble  (Sounty;  be- 
fore Justice  A.  G.  C  Blerer. 

This  action  was  begun  by  Ten  Cate,  who 
filed  his  petition  below,  on  June  19,  1897, 
against  M.  E.  Sharp  and  J.  Ir.  Valentine,  al- 
leging that  in  April  of  that  year  the  plaintiff 
purchased  from  Valentine  a  number  of  hogs 
for  the  total  consideration  of  $519,  and  there- 
upon executed  his  promissory  note,  payable 
to  the  order  of  Sharp,  for  the  said  sum  and 
interest;  that  the  note  was  negotiable,  and 
held  by  Sharp;  that  at  the  time  of  the  pur- 
chase of  the  hogs  they  were  warranted  by 
Valentine  to  be  free  from  disease,  but  that 
they  were  in  fact  not  free  from  disease  at 
the  time  of  the  purchase,  but  were  Infected 
with  hog  cholera,  and  nearly  all  died  soob 
after  the  purchase,  and  that  they  Infected 
other  hogs  belonging  to  the  plaintiff,  which 
also  died  thereafter;  that  by  reason  of  the 
breach  of  warranty  the  plaintlft  was  dam- 
aged in  a  large  sum  of  money.  And  the  peti- 
tion prayed  for  a  temporary  order  of  Injunc- 
tion, restraining  the  defendant,  Sharp,  from 
disposing  of  the  note,  and  for  Judgment  for 
the  caneeilation  of  It  The  defendant.  Sharp, 
was  summoned,  and  filed  his  answer  and 
cro^s  petition  In  the  case,  denying  generally 
all  the  allegations  in  the  plaintiff's  petition, 
and  especially  that  he  had  at  any  time  or  in 
any  manner  been  In  partnership  with  Valen- 
tine, and  denying  especially  that  on  the  18th 
day  of  April,  in  the  transaction  averred  .in 
the  petition,  or  at  any  other  time,  be  had  held 
himself  out  to  be  a  partner  of  Valentine,  and 
especially  averred  that  on  the  said  18th  day 
of  April  the  plaintiff  "purchased  from  Valen- 
tine two  hundred  and  fifty  head  of  hogs,  at 
the  agreed  price  of  $519,  and  that  thereafter, 
on  the  same  day,  the  plaintiff,  in  considera- 
tion of  the  sum  of  $472^94  advanced  by  this 
defendant.  Sharp,  to  Valentine,  as  the  pur- 
chase price  of  the  hogs,  executed  and  deliv- 
ered to  the  defendant.  Sharp,  his  promissory 
note  in  writing  for  the  sum  of  $519,  with  In- 
terest." The  plaintiff  filed  his  verified  reply 
to  the  said  answer  and  cross  bill,  denying 
generally  the  execution  of  the  note  In  ques- 
tion. Valentine  was  not  served  with  sum- 
mons, and  made  no  appearance  In  the  case. 
Upon  the  Issues  thus  framed  the  case  was 
tried  to  a  Jury.  The  defendant  In  error  re- 
quested the  court  to  instruct  the  jury  that: 
"Special  Instruction  No.  3.  The  court  fur- 
ther Instructs  the  jury  that  if  you  believe 
from  the  evidence  that  J.  P.  Valentine  war- 
ranted the  hogs  sold  to  the  plaintiff,  Ten 
Cate,  to  be  free  from  disease  or  contagion, 
and  that  said  hogs  were  in  fact  infected  with 
a  contagious  disease  at  the  time  of  their  de- 
livery to  the  said  Ten  Cate,  that  these  facts 
do  not  constitute  a  defense  against  the  cause 
of  action  of  defendant  upon  the  promissory 
note  set  up  in  defendant's  answer,  unless  the 
said  M.  E.  Sharp  had  notice  of  said  warranty, 
and  had  notice  at  or  before  the  date  of  said 
promissory  note  that  said  hogs  were  Infected 
with  a  contagious  disease."    And:    "Special 


Instruction  No.  4.  The  court  Instructs  the 
jury  that  the  original  payee  named  In  the 
negotiable  instrument  Is,  to  the  same  extent 
as  a  subsequent  Indorsee,  entitled  to  the  pro- 
tection due  to  a  bona  fide  holder  against  all 
defenses  of  which  he  had  no  notice  at  the 
time  of  receiving  the  paper,  and  that  no  fail- 
ure or  default  of  consideration  is  a  defense 
against  an  Innocent  holder  for  value  before 
maturity  of  a  negotiable  note  in  favor  of  the 
maker  of  said  note."  Both  of  these  instruc- 
tions were  refused  by  the  court,  to  which 
rulings  the  defendant  reserved  exceptions. 
The  following  special  interrogatories  were  re- 
quested and  submitted  to  the  jury  by  leave 
of  court,  and  the  accompanying  answers 
made  thereto:  "Q.  Did  the  plaintiff,  J.  Ten 
Cate,  execute  the  note  set  up  in  the  defend- 
ant's (M.  E..  Sharp's)  answer  and  cross  peti- 
tion? A.  Yes.  Q.  Did  the  defendant,  M.  E. 
Sharp,  pay  to  J.  P.  Valentine,  for  the  benefit 
of  the  plaintiff,  John  Ten  Cate,  the  sum  of 
$474,  In  consideration  of  the  giving  of  said 
note?  A.  The  $474  was  paid  to  J.  P.  Valen- 
tine in  full  for  the  note  given  by  J.  Ten  Cate 
to  M.  E.  Sharp.  Q.  Did  J.  P.  Valentine  war- 
rant the  hogs  sold  to  Ten  Cate  to  be  free  from 
disease?  A.  Yes.  Q.  If  yoji  find  that  J.  P. 
Valentine  warranted  said  hogs  to  be  free  from 
disease,  did  the  defendant,  M.  E.  Sharp,  have 
notice  of  such  warranty?  A.  No."  The  Jury 
also  returned  a  general  verdict  finding  "the 
Issues  in  favor  of  the  plaintiff,  and  that  he  is 
not  indebted  to  the  defendant,  M.  E.  Sharp, 
on  account  of  the  note  In  suit."  Thereupon 
the  defendant  moved  the  court  for  judgment 
upon  the  special  findings  of  the  Jury  for  the 
amount  of  his  claim,  which  motion  was  over- 
ruled, and  exceptions  reserved.  Whereupon 
the  defendant  filed  his  motion  for  a  new  trial 
because  (1)  the  verdict  was  not  based  upon 
sufficient  evidence,  and  (2)  was  contrary  to 
law,  which  motion  for  a  new  trial  was,  upon 
the  hearing  by  the  court,  sustained,  and  the 
general  verdict  of  the  jury  returned  in  the 
cause  set  aside,  and  a  new  trial  granted;  and 
from  this  order  the  plaintiff  In  error  appeals. 
Affirmed. 

S.  H.  Harris,  for  plaintiff  in  error.  H.  B. 
Martin,  for  defendant  in  error. 

McATEE,  J.  (after  stating  the  facts).  It 
appeared  in  the  testimony  produced  hi  the 
case,  from  the  deposition  of  J.  P.  Vadentlne, 
that,  upon  making  the  contract  with  Ten  Cate 
for  the  sale  of  the  hogs,  he  "Informed  Ten 
Cate  that  there  was  a  stranger  in  the  town 
[of  Perry]  called  Sharp,  who  had  money  to 
Invest,  and  had  agreed  to  buy  his  [Ten  Cate's] 
note.  I  also  told  Ten  Cate  that  Sharp  was  a 
stranger  to  me.  and  I  at  no  time  represented 
to  Ten  Cate  that  Sharp  had  any  Interest  what- 
ever in  the  hogs,  but  I  did  tell  Ten  Cate  that 
all  that  Sharp  had  to  do  with  the  matter  was 
to  get  the  interest  on  his  money,"— and  that 
"at  no  time  prior  to,  or  at  the  time  of,  or  since 
the  sale  have  Sharp  and  I  been  partners  In 
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anything  whaterer,  nor  did  I  at  any  time 
make  anj^  representation  to  Ten  Gate  that  a 
partnership  existed  between  me  and  Sharp." 
And  the  Jury  expressly  found,  in  their  special 
finding  of  facts,  that  'the  !p474  was  paid  to 
J.  P.  Valentine  in  full  for  the  note  given  by 
Ten  Gate  to  Sharp,"  which  finding  was  In 
response  to  the  question,  "Did  the  defendant. 
Sharp,  pay  to  Valentine,  for  the  benefit  of  the 
plalntlfC,  Ten  Gate,  the  sum  of  $474,  in  con- 
sideration of  the  giving  of  said  note?"  Upon 
this  evidence,  and  the  special  findings  of  fact 
by  the  Jury,  the  court  may  well  have  had 
reason  to  doubt  whether  It  was  correct  In  re- 
fusing to  instruct  the  Jury  that  Sharp  ought 
not  to  be  bound  by  a  warranty  of  the  hogs  of 
which  he  had  no  Icnowledge,  and  when  the 
Jury  had  expressly  found  that  the  money  wag 
paid  to  Valentine  in  full  for  the  note  given 
by  Ten  Gate  to  Sharp.  The  evidence  in  the 
case  was  contradictory  as  to  whether  any 
warranty  had  been  given  at  all  or  not;  the 
testimony  upon  this  point  being,  as  between 
Valentine  and  Ten  Gate,  flatly  contradictory. 
The  law  is  well  settled  that  where  a  ver- 
dict of  the  Jury  is  founded  upon  the  testi- 
mony of  a  witness  directly  contradicting  an- 
other witness,  and  the  trial  court  sets  the  ver- 
dict aside,  the  supreme  court  will  not  reverse 
the  decision  or  order  of  the  trial  court  grant- 
ing a  new  trial,  and  that  when  a  new  trial 
Is  granted  the  supreme  court  will  only  inter- 
fere when  the  trial  court  mistakes  or  mis- 
applies some  settled  principle  of  law,  or  man- 
ifestly abuses  its  discretion,  and  that  new 
trials  are  favored,  Instead  of  being  disfavored, 
where  any  question  can  arise  as  to  the  cor- 
rectness of  the  verdict.  McCreary  v.  Hart, 
39  Kan.  218,  17  Pae.  839;  Field  v.  Kinnear, 
3  Kan.  138;  Owen  v.  Owen,  9  Kan.  9C;  Atyeo 
V.  Kelsey,  13  Kan.  216;  Gity  of  Sedan  v. 
Church,  29  Kan.  192;  Brown  v.  Railroad  Co., 
20  Kan.  189;  RaUroad  Go.  v.  Diehl,  33  Kan. 
426,  6  Pac.  566.  And  it  has  been  further  held 
that  where  a  motion  is  made  by  the  plaintiff 
for  a  new  trial  upon  the  grounds  that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence, and  the  court  errs  In  refusing  to  give 
certain  Instructions  to  the  Jury,  and  the  court 
sustains  the  motion  and  grants  a  new  trial, 
the  rule  of  the  court  may  be  correct,  although 
the  preponderance  of  the  evidence  may  be  in 
favor  of  the  defendant,  and  that  trial  courts 
are  Invested  with  a  very  large  and  extended 
discretion  in  the  granting  of  new  trials,  and 
new  trials  ought  to  be  granted  whenever,  in 
the  opinion  of  the  trial  court,  the  party  ask- 
ing for  a  new  trial  has  not  in  all  probability 
had  a  reasonably  fair  trial,  or  in  all  proba- 
bility obtained  or  received  substantial  Justice, 
and  although  It  might  be  difficult  for  the  trial 
court  or  the  parties  to  state  the  ground  for 
such  new  trinl  upon  paper  so  plainly  that  the 
'  supreme  court  could  understand  them  as  well 
as  the  trial  court  and  the  parties  themselves 
understood  them,  and  that  the  supreme  court 
will  not  reverse  the  ruling  of  the  trial  court 
granting  a  new  trial,  unless  the  supreme  court 


can  see,  beyond  all  reasonable  doubt,  that  the 
trial  court  has  manifestly  and  materially 
erred  with  respect  to  some  pure,  simple,  and 
unmixed  question  of  law,  and  that  except  for 
such  error  the  ruling  of  the  trial  court  would 
not  have  been  made  as  it  was  made,  and 
that  it  ought  not  to  have  lieen  so  made,  and 
that  the  supreme  court  will  very  seldom  and 
very  reluctantly  reverse  the  decision  or  order 
of  the  trial  court  which  grants  a  new  trial. 
It  was  said  in  City  of  Sedan  v.  Church,  29 
Kan.  190,  that  it  would  be  best  for  the  other 
party,  if  he  supposes  he  has  a  reasonably  good 
case,  to  rely  upon  the  new  trial,  and  the  ver- 
dict or  finding  to  be  obtained  at  the  new 
trial,  in  preference  to  immediately  taking  the 
case  to  the  supreme  court;  for  that,  where  a 
new  trial  is  granted,  both  parties  are  afforded 
another  opportunity  to  have  a  fair  and  impar- 
tial trial  upon  the  merits,  but,  where  the  new 
trial  is  refused,  the  parties  are  deprived  of 
such  opportunity,  and  no  opportunity  is  given 
to  either  of  the  parties  or  to  the  court  for  the 
correction  of  any  errors  or ,  mistakes  which 
may  have  Intervened  during  the  original  trial, 
and  by  such  refusal  irrevocable  injustice  may 
be  done  to  the  party  asking  for  the  new  trial. 
City  of  Sedan  v.  Church,  29  Kan'.  191.  The 
order  of  the  court  below  granting  a  new  trial 
will  be  affirmed.    All  the  Justices  concur. 


(23  Mont.  79) 
STATE  V.  HARRISON. 
(Supreme  Court  of  Montana.     Jane  26,  1809.) 

CRIMINAL  LAW— PRESUMPTION  OP  INNOCENCE 
—REASONABLE   iroUBT— INSTRUCTIONS. 

1.  It  is  error  to  refuse  to  charge  that  accused 
is  presumed  innocent  until  proven  guilty  beyond 
a  reasonable  doubt,  though  the  rourt  gave  an 
instruction  defining  a  reasonable  doubt. 

2.  A  reasonable  doubt  is  a  substantial  doubt, 
based  on  reason,  and  induced  by  the  facts  and 
circumstances  attending  the  particular  case, 
growing  out  of  the  testimony,  and  leaving  one's 
mind,  after  a  careful  examination  of  all  the 
evidence,  in  such  a  condition  that  be  cannot  say 
that  he  has  an  abiding  conviction,  to  a  moral 
certainty,  of  accused's  guilt. 

Appeal  from  district  court,  Sllverbow  coun- 
ty; William  Clancy,  Judge. 

Martin  Elarrison  was  convicted  of  rob- 
bery, and  from  an  order  denying  a  new  trial 
he  appeals.    Reversed. 

M.  P.  Gilchrist,  for  appellant  C.  B.  No- 
lan, Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Defendant  was  convicted 
of  robbery.  His  appeal  Is  from  an  order 
overruling  a  motion  for  a  new  trial. 

Objection  Is  made  to  our  consideration  of 
the  Instructions  marked  "Refused,"  but  we 
think  the  bill  of  exceptions  discloses  what 
instructions  were  given  or  refused,  and  pre- 
seiits  for  our  consideration  the  action  of  the 
court  In  refusing  the  following  instruction 
requested  by  defendant:  "You  are  instruct- 
ed that  the  law  presumes  a  person  Innocent 
until  he  is  proved  guilty,  and  this  proof  must 
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be  of  a  nature  to  satisfy  your  minds  beyond 
a  reasonable  doubt  of  the  guilt  of  the  ac- 
cused. The  mere  fact  that  an  Information 
has  been  filed,  charging  a  person  with  a 
crime,  does  not  in  itself  raise  a  presumption 
of  guilt.  A  reasonable  doubt,  within  the 
meaning  of  the  law,  Is  not  a  mere  imaginary 
or  possible  doubt,  but  a  substantial  doubt, 
based  upon  reason  and  common  sense,  and 
Induced  by  the  facts  and  circumstances  at- 
tending the  particular  case,  and  growing  out 
of  the  testimony.  It  Is  such  a  doubt  as  will 
leave  one's  mind,  after  a  careful  examination 
of  all  the  eridence,  In  such  a  condition  that 
he  cannot  say  that  he  has  an  abiding  con- 
viction, to  a  moral  certainty,  of  the  defend- 
ant's guilt  as  charged.  The  presumption  of 
innocence  has  the  weight  and  effect  of  evi- 
dence In  the  defendant's  behalf,  and  this 
should  continue  until  It  Is  rebutted  by  com- 
petent evidence  which  displaces  any  reason- 
able doubt  you  might  otherwise  have  of  the 
defendant's  guilt,"  No  instruction  of  any 
kind  was  given  telling  the  Jury  that  defend- 
ant was  presumed  to  be  innocent  until  be 
was  proven  guilty  beyond  a  reasonable 
doubt,  although  a  reasonable  doubt  was  else- 
where defined,  as  an  independent  proposi- 
tion, in  the  language  approved  of  by  this 
court  In  Territory  v.  McAndrews,  3  Mont 
158,  and  State  v.  Gibbs,  10  Mont  213,  25 
Pac.  289.  But  the  inere  definition  of  a  rea- 
sonable doubt  did  not  supply  the  lacic  of  the 
Instruction  requested,  by  which  a  knowledge 
of  the  presumption  of  the  defendant's  inno- 
cence was  communicated  to  the  Jury  by  the 
court  The.  distinction  between  the  presump- 
tion of  innocence  and  a  reasonable  doubt  has 
been  drawn  Vith  great  ability  by  Justice 
White,  speaking  for  the  court,  in  CotUn  v.  TJ. 
S.,  156  U.  S.  432,  15  Sup.  Ct  394.  We  quote 
as  follows  from  his  learned  opinion:  "The 
fact  that  the  presumption  of  innocence  is  rec- 
ognized as  a  presumption  of  law,  and  is  char- 
acterized by  the  civilians  as  a  presumptio 
Juris,  demonstrates  that  it  is  evidence  in  fa- 
vor of  the  accused;  for,  in  all  systems  of 
law,  legal  presumptions  are  treated  as  evi- 
dence giving  rise  to  resulting  proof  to  the  full 
extent  of  their  legal  efficacy.  Concluding, 
then,  that  the  presumption  of  Innocence  Is 
evidence  in  favor  of  the  accused  introduced 
by  the  law  in  his  behalf,  let  us  consider  what 
is  reasonable  doubt.  It  is  of  necessity  the 
condition  of  mind  produced  by  the  proof  re- 
sulting from  the  evidence  in  tlie  cause.  It  is 
a  result  of  the  proof,  not  the  proof  itself, 
whereas  the  presumption  of  innocence  is  one 
of  the  instruments  of  proof,  going  to  bring 
about  the  proof,  from  which  reasonable 
doubt  arises.  Thus,  one  is  a  cause,  the  oth- 
er an  effect  To  say  that  the  one  is  the 
equivalent  of  the  other  is  therefore  to  say 
that  legal  evidence  can  be  excluded  from  the 
Jury,  and  that  such  exclusion  may  be  cured 
by  instructing  them  correctly  in  regard  to 
the  method  by  which  they  are  required  to 
reach  tnclr  conclusions  upon  the  proof  ac- 


tually before  them;  in  other  words,  that  the 
exclusion  of  an  important  element  of  proof 
can  be  Justified  by  correctly  instructing  as  to 
the  proof  admitted.  The  evolution  of  the 
principle  of  the  presumption  of  innocence, 
and  its  resultant,  the  doctrine  of  reasonable 
doubt,  makes  more  apparent  the  correctness 
of  these  views,  and  indicates  the  necessity  of 
enforcing  the  one,  in  order  that  the  other 
may  continue  to  exist  Whilst  Rome  and  the 
medisevallsta  taught  that,  wherever  doubt 
existed  In  a  criminal  case,  acquittal  must 
follow,  the  expounders  of  the  common  law, 
in  their  devotion  to  human  liberty  and  indi- 
vidual rights,  traced  this  doctrine  of  doubt  to 
its  true  origin,— the  presumption  of  inno- 
cence,—and  rested  It  up<Mt  this  enduring  ba- 
sis. The  Inevitable  tendency  to  obscure  the 
result  of  a  truth,  when  the  truth  itself  is  for- 
gotten or  ignored,  admonishes  that  the  pro- 
tection of  so  vital  and  fundamental  a  prin- 
ciple as  the  presumption  of  Innocence  be  not 
denied,  when  requested,  ta  any  one  accused 
of  crime."  The  court  ought  not  to  have  re- 
fused the  instruction  requested,  which  was 
correct,  although  it  was  not  obliged  to  accept 
the  precise  definition  of  a  reasonable  doubt 
contained  In  It  We  believe,  however,  that 
its  definition  of  a  reasonable  doubt  was  good 
(Thomp.  Trials,  §  2483;  People  v.  Finlcy.  38 
Mich.  482;  People  v.  StubenvoU,  62  Mich. 
329,  28  N.  W.  883;  People  v.  Cox,  70  Mich. 
247,  38  N.  W.  235),  and  that  the  whole  in- 
struction was  correct  on  both  points  covered 
by  its  language. 

For  error  in  refusing  the  request  to  In- 
struct upon  the  presumption  of  Innocence, 
the  defendant  must  be  awarded  a  new  triaL 
The  order  denying  defendant's  motion  for  a 
new  trial  Is  reversed.  Reversed  and  re- 
manded. 

(23  Mont  70) 

CAMERON  V.  WENTWORTH. 

(Supreme  Court  of  Montana.     June  22,  1899.) 

TRIAL— INSTRUCTIONS— CRKDIBItilTT  OF  WIT- 
NESSES—REPLEVIN. 

1.  An  instruction  which  autborikes  a  Jaiy  to 
disregard  the  entire  uncorrolxsratcd  testimony  of 
a  witness,  in  eases  where  it  is  "probable"'  that 
he  has  deliberately  and  intentionally  testified 
falsely  as  to  some  material  matter,  is  bad,  as 
authorizing  the  jury  to  Judge  of  the  effect  of 
evidence  arbitrarily. 

2.  Nor  would  the  instmotion  be  improved  by 
use  of  the  word  "palpable,"  as  the  power  of  the 
Jury  would  thereby  be  circumscribed  by  limit- 
mg  their  right  to  discard .  the  testimony^  of  a 
witness  to  those  instances  only  where  it  is  pal- 
pable the  witness  has  testified  falsely,  and  is  not 
corroborated  by  other  evidence. 

3.  Code  Civ.  Proc.  S  3300,  subd,  8,  wliich  pro- 
vides "that  a  witness  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  in  others,"  requires 
the  jury  to  distrust  only  a  witness  who  willfuHy 
swears  falsely  as  to  material  matters. 

4.  To  maintain  an  action  in  claim  and  deliv- 
ery, plaintiff  must  plead  and  prove  his  right  to 
the  immediate  jiossossion  of  tlie  property  at  the 
time  of  the  commenccmeDt  of  the  action. 

Api>pal  from  district  court,  Lewis  and 
Clarke  county;   Ilenry  C.  Smith,  Judge. 


Digitized  by 


Google 


Mont) 


CAMERON  V.  WENTWOttTH. 


9^ 


Action  by  Dtmcan  Cameron  against  George 
Wentworth.  Verdict  and  Judgment  for 
plaintiff.  From  an  order  granting  a  new 
trial,  plaintiff  appeals.    Affirmed. 

H.  G.  Mclntlre,  for  appellant  0.  B,  Nolan 
and  A.  I.  Loeb,  for  respondent. 

HUNT,  J.  Plaintiff  brought  two  separate 
actions  in  claim  and  dellrery  to  recover  pos- 
session of  two  certain  race  horses.  By  con- 
sent, the  two  suits  were  consolidated  for  the 
purposes  of  trial.  Plaintiff  recovered  a  ver- 
dict, and  Judgment  was  entered  in  his  favor. 
Defendant,  Wentworth,  moved  for  a  new  tri- 
al, which  motion  was  granted.  Plaintiff  ap- 
peals from  the  order  granting  a  new  trial. 

1.  One  of  the  grounds  upon  which  the 
court  granted  the  motion  for  a  new  trial  was 
Its  error  in  giving  the  following  instruction: 
"It  Is  the  duty  of  the  Jury,  in  passing  upon 
the  credibility  of  the  testimony  of  several 
witnesses,  to  reconcile  all  the  different  parts 
of  the  testimony,  If  possible.  It  is  only  in 
cases  where  it  Is  probable  that  a  witness  has 
deliberately  and  intentionally  testified  false- 
ly as  to  some  material  matter,  and  Is  not 
corroborated  by  other  evidence,  that  the  Jury 
is  warranted  in  disregarding  his  entire  testi- 
mony. Although  a  witness  may  be  mistaken 
as  to  some  of  his  evidence,  It  does  not  fol- 
low, as  a  matter  of  law,  that  he  has  willfully 
told  an  untrnth,  or  that  the  Jury  would  have 
the  right  to  reject  his  entire  testimony." 

Plaintiff  contends  that  the  word  "probable" 
was  used  for  "palpable"  by  mistake,  and  that 
the  error,  if  any,  was  not  calculated  to  mis- 
lead the  Jury.  This  argument  is  premised 
upon  the  assumption  that.  If  "palpable"  had 
been  used,  the  Instruction  would  have  been  a 
correct  statement  of  the  law,— an  assumption 
which  respondent  seems  to  have  regarded  as 
well  taken,  and  which,  for  the  moment,  we 
will  not  disturb.  It  Is  undoubtedly  the  rule 
that  where  a  witness  has  willfully  sworn 
falsely  as  to  any  material  matter  upon  the 
trial,  the  Jury  Is  at  liberty  to  discard  his  en- 
tire testimony,  except  in  so  far  as  it  has  been 
corroborated  by  other  credible  evidence;  but 
we  do  not  understand  that  the  right  to  so 
discard  testimony  follows.  If  it  be  merely 
probable  that  the  witness  has  willfully 
sworn  falsely.  In  other  words,  there  must 
be  a  belief  in  the  minds  of  the  Jury  that  a 
witness  has  actually  and  knowingly  testified 
falsely  as  to  some  material  matter  before 
they  are  at  liberty  to  eliminate  his  testimo- 
ny entirely;  but  a  belief  that  an  actual  fact 
exists  requires  a  considerably  stronger  sup- 
port than  does  a  belief  that  It  probably  ex- 
ists. If  a  witness  has  palpably  sworn  false- 
ly, it  Is  almost  self-evident  that  he  has  done 
so.  The  range  of  probability  is  passed  over, 
and  it  has  become  more  than  likely  that  he 
has  testified  falsely,  knowingly  and  Inten- 
tionally. Therefore,  where  perjury  Is  pal- 
pable, there  need  be  no  extended  discussion 
npon  which  to  base. a  finding  that  the  witness 


has  willfully  testified  falsely.  The  Jury  may 
at  once  act  upon  the  fact  so  obviously  or  pal- 
pably demonstrated.  But  to  say  that  a  Jury 
can  discard  testimony,  if  they  conclude  that 
a  witness  has  probably  perjured  himself,  is  to 
authorize  deliberation,  not  upon  the  question 
of  whether  he  has  willfully  sworn  falsely,  but 
upon  whether  it  is  likely  he  has  done  so.  So, 
although  the  Jury  might  not  say  they  believed 
the  witness  did  willf uUy  testify  falsely,  yet.  If 
they  could  say  that  It  was  probable  or  likely 
that  he  did  so  testify,  nevertheless  the  right 
to  discard  the  entire  testimony  would  exist 
Reasoning  along  this  line  carries  us  to  where 
it  is  easily  seen  that  a  Jury  would  diverge 
in  their  consideration  of  evidence,  and  too 
often  overlook  the  necessity  for  belief  in  ex- 
isting facts,  amid  metaphysical  gropings  for 
probabilities,  to  enable  them  to  Ignore  testi- 
mony. They  should  not  be  allowed  to  do 
this;  for  If,  in  their  Judgment,  probability  of 
perjury  alone  exists,  thej'  cannot  legally  give 
that  effect  to  evidence  which  they  may,  if. 
In  their  Judgment  the  fact  of  perjury  ex- 
ists as  demonstrable  beyond  a  mere  proba- 
bility that  It  exists.  Therefore,  to  expressly 
authorize  a  Jury  to  act,  in  discarding  testi- 
mony, on  probability,  Is  wrong.  It  becomes 
an  authorization  to  them  to  Judge  of  the 
effect  of  evidence  arbitrarily,  and  weakens, 
if  it  does  not  break  down,  the  force  of  that 
other  and  salutary  rule  which  always  con- 
fines the  power  of  a  Jury  to  form  a  Judgment 
upon  evidence  within  the  exercise  of  legal 
discretion,  and  In  subordination  to  the  rules 
of  evidence.  But  it  Is  our  opinion  that  the 
premise  which  would  regard  the  Instruction 
as  sound,  if  it  had  read  "palpable,"  Instead 
of  "probable,"  Is  false  and  unsound,  and  that 
the  instruction  would  still  be  inherently  bad 
with  the  word  "palpable"  imported  Into  it 
for  the  reason  that  it  circumscribes  the  pow- 
er of  the  Jury  in  giving  effect  to  evidence  by 
limiting  their  right  to  discard  the  testimony 
of  a  witness  to  those  instances  only  where 
It  Is  palpable  the  witness  has  willfully  sworn 
falsely,  and  is  not  corroborated  by  other  evi- 
dence. No  such  principle  can  find  favor 
where  the  Jury  are  the  exclusive  Judges  of 
the  credibility  of  a  witness,  and  where  they 
are  authorized  to  Ignore  his  testimony.  If 
willfully  false,  and  not  corroborated.  It  may 
be  that  a  Jury,  after  full  consideration  of  all 
a  vtrltness  has  testified  to,  will  believe  he  has 
perjured  himself,  yet  It  may  not  have  been 
readily  observed  at  all  on  the  trial  that  the 
witness  willfully  swore  falsely.  Now,  under 
such  conditions,  the  Jury  have  as  clear  a 
right  to  discard  his  testimony  as  they  would 
have  had  if  it  had  been  palpable  that  the 
witness  was  willfully  falsifying;  for  the 
test  necessarily  is,  has  the  witness  willfully 
sworn  falsely  as  to  any  material  matter? 
and  this  Is  to  be  ascertained  by  the  Jury  as  a 
fact,  deduclble  from  other  facts  or  circum- 
stances connected  with  the  trial  and  before 
them  for  consideration.  But  In  sifting  and 
weighing  the  evidence,  if' the  fact  is  found. 
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whither  It  has  manifested  Itself  palpably,  or 
whether  It  has  been  arrived  at  by  processes 
of  reasoning  upon  other  facts  or  circumstan- 
ces, is  absolutely  immaterial  In  Its  effect 
upon  the  power  of  the  Jury  to  discard  the 
testimony.  We  therefore  disapprove  of  the 
Instruction  from  the  two  standpoints  discuss- 
ed. It  la  essentially  erroneous,  and  the  text 
of  Mr.  Sackett  (page  35),  which  gives  It  as 
the  law,  finds  no  support  in  any  language 
used  by  the  court  in  Gottlieb  v.  Hartman,  3 
Colo.  53,  which  is  cited  as  authority  for  its 
doctrine.  It  follows  that  the  action  of  the 
court  below  in  granting  a  new  trial  must  be 
affirmed. 

2.  Another  ground  for  gt  anting  a  new  trial 
was  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction  requested  by  defendant: 
"Ton  are  further  instructed  that  a  witness 
who  testifies  falsely  in  one  part  of  his  testi- 
mony Is  to  be  distrusted  In  other  parts  of  his 
testimony."  The  instruction  offered  is  sub- 
stantially the  language  of  subdivision  3  of 
section  3390  of  the  Code  of  Civil  Procedure, 
which  provides  that  the  jury  are  to  be  in- 
structed on  all  proper  occasions  "that  a  wit- 
ness false  in  one  part  of  his  testimony  Is  to 
be  distrusted  in  others."  Presumably  the  case 
was  one  where  the  court  should  have  given 
the  instruction  requested,  or  the  substance  of 
it,  by  way  of  caution  to  the  Jury  upon  effect 
of  evidence.  And  we  can  readily  understand 
the  aid  furnished  to  a  Jury  by  declaring  to 
them  the  principle  meant  to  be  enunciated 
by  the  statute,  that  a  witness  who  has  will- 
fully testified  falsely  as  to  any  material  mat- 
ter must  be  distrusted  as  to  other  parts  ol 
bis  testimony.  The  statute  is  not  applicable, 
however,  to  unIntentIon.il  errors,  or  evidence 
given  upon  immaterial  matters,  and  without 
Intent  to  deceive.  Its  sense  is  to  require  the 
Jury  to  distrust  only  a  witness  who  willfully 
swears  falsely  as  to  material  matters;  and 
we  are  of  opinion  that  it  ought  always  to  be 
given  with  the  words  "willfully"  and  "mate- 
rial" expressed  as  qualifications  of  the  rule  it 
declares.  The  statute  (section  3300,  supra) 
came  to  us  from  California  (Code  Civ.  Proc. 
Cal.  f  2061),  where  it  has  been  interpreted 
as  applicable  only  to  a  witness  who  is  will- 
fully false  In  a  material  matter  (People  v. 
Hicks,  53  Cal.  354;  People  v.  Soto.  50  Cal. 
367);  and,  while  it  has  been  held  In  that  state 
that  the  word  "false"  Is  not  the  equivalent 
of  "mistake,"  and  that  (he  word  "willfully" 
does  not  change  the  effect  of  the  instruction 
as  offered  (People  v.  Sprague,  53  Cal.  491; 
People  V.  Righetti,  66  Cal.  184,  4  Pac.  1063, 
1185;  White  V.  Dlsher,  67  Cal.  402,  7  Pac. 
826),  nevertheless  we  are  satisfied  that  the 
meaning  should  be  made  perfectly  clear  by 
avoiding  the  opportunity  for  misunderstand- 
ing that  may  reasonably  exist  by  adopting 
the  construcUon  of  the  supreme  court  of  Cali- 
fornia announced  in  the  cases  heretofore  cited 
and  followed  in  State  v.  Kyle,  14  Wash.  550, 
46  Pac.  147,  holding  that  the  qualifying 
words  need  not  be  expressed.    As  a  statute 


affecting  the  province  of  the  Jury  In  weigh- 
ing evidence.  It  requires  them  to  view  with 
distrust  the  testimony  of  a  witness  who  will- 
fully swears  falsely  as  to  a  material  matter. 
They  most  distrust  such  a  witness,  and,  un- 
der their  general  power  of  passing  upon  the 
credibility  to  be  attached  to  each  witness, 
they  may  discard  such  testimony  entirely,  ex- 
cept in  so  far  as  It  la  corroborated  by  other 
credible  evidence.  People  ▼.  Darrant,  116 
Cal.  179,  48  Pac.  75. 

3.  It  Is  well  settled  that,  to  maintain  an 
action  In  claim  and  delivery,  plaintiff  must 
plead  and  prove  his  right  to  the  immediate 
possession  of  the  property  at  the  time  of  the 
commencement  of  his  suit.  Bach,  Cory  &  Co. 
V.  Montana  Lumber  &  Produce  Co.,  15  Mont. 
345,  39  Pac.  291;  Baiik  t.  Jones  (Cal.)  48 
Pac.  278;  Olson  v.  Thompson  (Okl.)  48  Pac. 
184;  Fredericks  v.  Tracy,  08  Cal.  658,  83  Pac 
750;  Cobbey,  Repl.  (  94.  Allegations  of  these 
essential  facts  may  be  by  stating  the  particu- 
lar facts  which  entitle  plaintiff  to  immediate 
possession;  but  they  must  be  made.  Visher 
V.  Smith,  91  Cal.  260,  27  Pac.  650.  PlalntltTs 
complaint  upon  his  first  cause  of  action  was 
deficient  in  these  respects,  and  he  should 
amend  before  a  new  trial.  His  second  canse 
of  action  was  sufficiently  well  stated.  The 
order  granting  a  new  trial  must  be  affirmed. 
Affirmed. 

BRANTLY,  a  J.,  and  PIGOTT,  J.,  concur. 


(23  Moat.  M 
COTTEE  T.  GRAND  LODGE  A.  O.  D.  W.  OF 

MONTANA. 
(Supreme  Court  of  Montana.     Jane  26.   1800.) 

CONTRACTS  —  OUSTING       JtJRISDICTION       0» 

COUKTS— BENEFICIAL  ASSOCIATIONS— BY- 

t.AWS— VALIDITY— CONSTRUCTION. 

1.  Civ.  Code  1896,  i  2245,  making  void  pro- 
viBloDs  of  contracts  by  which  the  jurisdiction  of 
courts  over  controversies  thereunder  is  ousted, 
does  not  apply  to  contracts  made  tiefore  its 
adoption. 

Z  A  by-law  of  a  voluntary  mutual  benefit  so- 
dety,  reqniriog  disputed  benefit  claims  .ngainat 
the  society  to  be  submitted  to  a  tribonnl  of  ar- 
bitration, and  an  appeal,  from  an  onsatiafactory 
decision,  to  the  state  organization,  and  thence 
to  the  national  organization,  as  a  condition  pre- 
cedent to  the  right  of  sning  on  the  claim,  la 
valid. 

3.  The  constitution  and  by-laws  of  a  mutual 
benefit  society  are  binding  on  the  benefidaiy  of 
a  deceased  member. 

4.  The  by-laws  of  a  mutual  benefit  society  pro- 
vided that,  on  the  rejection  of  a  benefit  claim 
by  the  chief  officer  and  the  finance  committee  of 
the  society,  the  claimant  should,  as  a  condition 
precedent  to  the  right  of  amuff  on  the  daim,  sub- 
mit it  to  a  l>oard  of  arbitration  provided  by  the 
society,  and  the  chief  officer  was  to  sign  all  war- 
rants drawn  in  payment  of  claims.  BiU,  that 
the  holder  of  a  benefit  claim  was  required  to  sub- 
mit it  to  arbitration  on  its  rejection  by  either 
the  finance  committee  or  the  chief  ofiicer  alone. 

5.  The  finance  committee  of  the  state  lodge 
of  a  mutual  benefit  sodety  reported,  in  writing, 
on  a  claim  submitted  to  it,  that  the  records 
showed  a  prior  suspension  of  the  memlier  in 
question,  and  there  was  no  report  from  the  sob- 
ordinate  lodge  as  to  bis  stnnding  since  then,  and 
therefore  there  was  nothing  before  the  commit- 
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tee  on  which  It  could  act.  The  committee  then, 
orally  rejected  the  claim,  and  the  written  report 
of  the  committee,  together  with  the  fact  that 
it  had  rejected  the  claim,  was  communicated  to 
the.  subordinate  lodge  which  had  presented  the 
claim  to  the  state  organization.  Held  a  rejection 
of  the  claim,  within  a  by-law  of  the  society  re- 
quiring such  claim,  on  its  rejection,  to  be  submit- 
ted to  arbitration. 

Appeal  from  district  court,  Sllverbow  coun- 
ty; John  Lindsay,  Judge. 

Action  by  Mary  Cotter  against  the  Grand 
liOdge  of  the  Ancient  Order  of  United  Work- 
men of  Montana.  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial  defendant 
appeals.    Reversed. 

J.  W.  Kinsley  and  M.  Ballard,  for  appellant 
Howell  &  Harney,  for  respondent. 

PIGOTT,  J.  This  was  an  action  brought  to 
recover  |2,000,  the  amount  of  a  beneficiary 
certificate  issued  by  the  defendant  to  one  Dan- 
iel P.  Cotter,  and  payable,  In  the  event  of  bis 
dying  while  a  member  In  good  standing  of 
the  defendant  to  his  daughter,  the  plaintiff. 
Trial  was  had  by  jury,  who  found  for  plain- 
tiff. From  an  order  denying  Its  motion  for  a 
new  trial,  defendant  appeals. 

Some  37  errors  are  specified  as  having  been 
committed  by  the  district  court.  Of  the  many 
questlouB  presented,  a  determination  of  those 
relating  to  one  Issue  will  suffice  to  dispose  of 
the  appeal.  Questions  touching  the  legal  ca- 
pacity of  the  defendant  to  be  sued,  the  admis- 
sion of  Daniel  P.  Cotter  to  the  Ancient  Order 
of  United  Workmen,  his  duty  as  a  member, 
bis  alleged  suspension  and  failure  to  be  re- 
stored, and  the  duties  and  agency  of  the  sub- 
ordinate lodge  to  which  Cotter  belonged  have 
been  raised,  but,  a  decision  of  them  being  im- 
necessary,  they  are  reserved.  The  Ancient  Or- 
der of  United  Workmen  is  a  voluntary  mutual 
benefit  society  or  association  composed  entirely 
of  such  persons  as  may  become  and  remain 
members  thereof  In  compliance  with  its  laws. 
Its  objects,  as  promtdgated  by  the  supreme 
lodge,  are  to  unite  white  male  persons  over 
21  and  under  45  years  of  age,  regardless  of 
nationality,  political  preference,  or  denomina- 
tional distinctions,  who  believe  in  a  Supreme 
Being,  into  a  "fraternal  brotherhood"  (sic),  and 
to  "pledge  the  members  to  the  payment  of  a 
stipulated  sum  to  such  beneficiary  as  a  de- 
ceased member  may  have  designated  while 
living,  under  such  restrictions  and  upon  such 
conditions  as  the  laws  of  the  order  may  pre- 
scribe." The  supreme  lodge  Is  the  governing 
body  of  the  society,  having  exclusive  jurisdic- 
tion of  all  subjects  pertaining  to  the  general 
welfare  of  the  order,  and  clothed  with  appel- 
late jurisdiction,  as  a  final  tribunal  of  review 
and  appeal,  of  the  decisions  of  the  grand 
lodges.  The  defendant  Is  the  Grand  Lodge  of 
the  Ancient  Order  of  United  Workmen  of  Mon- 
tana. It  has  exclusive  original  jurisdiction 
over  all  lodges  of  the  society  in  Montana,  sub- 
ject to  the  constitution  and  laws  of  the  su- 
preme lodge  and  the  right  of  appeal.  It  has 
power  to  make  rules  for  conducting  Us  bene- 


ficiary system.  Its  revenues  are  derived  from 
the  fees  for  the  organization  of  new  subordi- 
nate lodges.  Issuing  of  beneficiary  certificates, 
the  sale  of  lodge  supplies,  a  per  capita  tax  on 
the  membership,  and  from  an  assessment  of 
|1  on  each  member  who  has  received  the 
Workman  degree,  Imposed  whenever  the  bene- 
ficiary fund  in  the  grand  lodge  treasury  is  less 
than  $2,000,  or  whenever  the  beneficiary  fund 
would,  by  the  payment  of  the  beneficiary  cer- 
tificates whose  liquidation  Is  unavoidably  de- 
layed, be  reduced  below  that  sum.  The  mem- 
bers pay  the  poll  taxes  and  assessments  to  the 
subordinate  lodges  to  which  they  belong,  and 
such  lodges  forward  the  money  collected  to 
the  grand  lodge.  Upon  receipt  of  the  official 
notice  and  proof  of  death  of  a  member  In  good 
standing  entitled  to  the  benefits  of  the  order, 
the  recorder  of  the  grand  lodge  shall  refer  the 
same  to  the  finance  committee,  and,  when  ap- 
proved by  this  committee,  a  warrant  shall, 
with-  the  consent  of  the  grand  master  work- 
man, be  drawn  upon  the  receiver  of  the  grand 
lodge  in  favor  of  the  beneficiary  of  such  de- 
ceased member,  and  forwarded  to  the  subordi- 
nate lodge  to  which  decedent  belonged.  The 
chief  officer  of  the  grand  lodge  is  the  grand 
master  workman.  He  must  sign  all  orders 
drawn  upon  the  grand  receiver  for  such  sums 
as  may  be  voted  by  the  grand  lodge,  and  all 
warrants  authorized  by  the  finance  committee 
between  sesslous  of  the  grand  lodge,  if  he  con- 
cur In  the  approval  of  the  claims  for  which 
warrants  are  authorized.  The  only  method 
provided  through  which  the  grand  lodge  may 
pay  money  is  by  orders  or  warrants  on  its  re- 
ceiver, signed  by  the  grand  master  workman, 
and  attested  by  the  grand  recorder,  under  the 
seal  of  the  grand  lodge.  The  constitution  of 
the  defendant  grand  lodge  requires  the  ap- 
pointment at  each  annual  session  of  a  board  of 
arbitration  to  hear  and  determine  all  contro- 
verted questions  which  may  arise  as  to  the 
disbursement  of  Its  beneficiary  fund,  and  con- 
troversies touching  its  liability  for  demands 
against  It  by  those  claiming  to  be  beneficiaries 
of  deceased  members,  and  as  between  those 
who  assert  rights  as  beneficiaries  when  con- 
flicting claims  are  set  up,  "and  the  decision  of 
a  majority  of  said  board  shall  be  final  and 
conclusive,  unless  reversed  by  the  grand  lodge 
or  supreme  lodge,  it  being  the  purpose  and  In- 
tention of  this  provision  that  all  these  rights 
shall  be  determined  without  recourse  to  courts 
of  law."  The  board  shall  report  its  action  to 
the  grand  lodge,  which  may  affirm  or  reverse 
the  same,  and,  as  a  tribunal  of  review  and  ap- 
peal, make  such  disposition  of  the  matter  as 
to  it  may  seem  proper,  subject  to  an  appeal  to 
the  supreme  lodge.  Whenever  any  claim  un- 
der a  beneficiary  certificate  Issued  by  the  de- 
fendant grand  lodge  "shall  be  rejected  by  the 
grand  master  workman  and  finance  committee 
of  this  grand  lodge,  before  any  other  proceed- 
ing shall  be  had  thereunder,  it  shall  be  neces- 
sary for  the  claimant  or  claimants  to  demand 
a  hearing,  and  offer  to  submit  their  claim  or 
claims  for  the  consideration  of  the  board  of 
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arbitration  of  this  grand  lodge,  and  if,  after 
such  oitet  of  submission  and  hearing  thereof, 
such  claimant  or  claimants  are  not  satisfied 
with  the  conclusions  of  the  board  of  arbitra- 
tion, such  claimant  or  claimants  must,  by  ap- 
peal, submit  their  claim  or  claims  to  the  grand 
lodge  for  its  consideration,  and.  If  such  claim- 
ant or  claimants  are  not  satisfied  with  the  ac- 
tion of  this  grand  lodge,  such  claimant  or 
claimants  must,  by  appeal,  submit  their  claim 
or  claims  to  the  supreme  lodge  Ancient  Order 
United  Workmen  for  its  consideration  and  ac- 
tion, as  provided  by  the  general  laws  of  this 
order;  and  any  claimant  or  claimants  seeking 
to  enforce  a  claim  or  claims  without  such  sub- 
mission and  appeal  shall  be  estopped,  by  virtue 
hereof,  from  maintaining  any  suit  or  action 
upon  such  claim."  InDecember,  1888,  Cotter  be- 
came a  member  of  Butte  Lodge  No.  1,  which  was 
then  within  the  Jurisdiction  of  the  grand  lodge 
of  Nevada,  but  which  since  January  1,1801,  has 
been  under  the  Jurisdiction  of  the  defendant 
grand  lodge.  On  August  13,  18M,  beneficiary 
certificate  No.  764,  which  is  the  subject  of 
this  action,  was  issued,  countersigned  by  the 
master  workman  of  the  local  lodge  in  conform- 
ity with  the  laws  of  the  defendant  aa  of  De- 
cember 27,  1888,— the  day  when  the  Workman 
degree  was  conferred  on  Cotter.  This  certifi- 
cate was  issued  for  the  purpose  of  effecting  a 
change  In  the  beneficiary.  Cotter  died  on  Sep- 
tember 28,  1885.  The  plaintiff  then  gave  no- 
tice and  furnished  proof  of  the  death  of  Cot- 
ter to  the  grand  recorder  through  the  local 
lodge.  The  recorder  thereupon  presented  the 
notice  and  proofs  to  the  finance  committee  of 
the  defendant,  which  committee  made  the  fol- 
lowing report:  "In  the  matter  of  the  death 
report  of  D.  P.  Cotter,  there  is  presented  to 
the  committee  at  this  time  death  report  exe- 
cuted by  Butte  Lodge  No.  1,  the  undertaker 
and  attending  physician,  but  there  has  been 
filed  in  the  grand  recorder's  ofllce  up  to  this 
time  no  beneficiary  report  from  Butte  Lodge 
No.  1  containing  any  reference  to  D.  P.  Cot- 
ter's standing  in  the  order  since  the  report 
filed  March  7,  1804,  which  shows  D.  P.  Cotter 
to  have  been  suspended  on  assessment  No.  2, 
levied  In  January,  1894,  and  there  Is  nothing 
l>efore  this  committee  on  which  it  can  act."  It 
was  further  shown  that  the  finance  committee 
orally  rejected  the  claim,  and  advised  the  grand 
recorder  of  such  rejection,  and  that  he  reported 
the  oral  rejection,  as  well  as  the  written  re- 
port of  the  committee,  to  Butte  Lodge  No.  1, 
through  which  the  claim  had  reached  htm.  In 
support  of  a  defense  pleaded,  the  defendant 
ofTered  to  prove  that  the  plaintiff  never  de- 
manded a  hearing  before,  or  submitted  or  offer- 
ed to  submit  her  claim  to,  the  board  of  arbitra- 
tion of  the  defendant,  although  she  knew  of 
the  action  taken  by  the  finance  committee. 
All  evidence  tending  to  support  such  offer  was 
excluded,  the  defendant  excepting.  This  ex- 
ception presents  the  only  question  which  we 
deem  necessary  to  consider;  for  the  brief  of 
plaintiff  admits  that  arbitration  was  not  had, 
•od  we  understood  her  counsel  to  concede  up- 


on the  argument  that  she  had  not  demanded  a 
hearing,  or  offered  to  submit  her  claim  to  the 
board  of  arbitration. 

1.  Plaintiff  contends  that  the  provisions 
made  by  the  society  and  by  the  defendant 
order  establishing  a  series  of  tribunals  for 
the  hearing  and  determination  of  all  contro- 
verted questions  which  may  arise  as  to  the 
liability  of  the  grand  lodge  of  lltfontana  upon 
death  claims  under  beneficiary  certificates 
issued  by  It,  and  declaring  the  decision  of 
each  final  and  conclusive,  unless  an  appeal 
be  taken  to  the  next  higher  tribunal,  the 
last  being  the  supreme  lodge,  which  Is  called 
a  final  .tribunal  of  review  and  appeal,  are 
void,  their  expressed  purpose  being  that 
such  claims  shall  be  investigated  and  finally 
determined  within  the  society  or  order  with- 
out recourse  to  the  courts  of  law.  It  Is  to  be 
observed  that  the  constitution  of  the  defend- 
ant, after  requiring  the  claimant  to  demand 
a  hearing  and  offer  to  submit  his  claim  to 
the  tribunals  of  the  order,  declares.  In  ef- 
fect, that  he  shall  not  maintain  any  suit 
upon  the  claim,  unless  it  has  first  been  sub- 
mitted and  appealed.  Much  contrariety  of 
opinion  is  revealed  by  the  adjudications  with 
respect  to  the  question  of  whether  the  laws 
of  mutual  benefit  societies  of  the  character 
of  the  Ancient  Order  of  United  Workmen 
which  establish  tribunals  whose  decisions 
are  declared  to  be  final  and  conclusive  may 
be  permitted  to  effect  the  result  sought  to 
be  attained,— the  prevention  of  resort  to  the 
courts  by  a  member  or  one  claiming  to  be  a 
beneficiary.  The  common-law  doctrine  that 
a  provision  in  an  ordinary  contract  requir- 
ing all  differences  between  the  parties 
touching  their  rights  and  liabilities  there- 
under to  be  submitted  to  arbiters,  whose  de- 
cision or  award  shall  be  conclusive  and  final, 
will  not  be  allowed  to  bar  the  litigation  of 
such  differences  in  the  courts  of  the  land,  is 
an  anomaly,  and  inconsistent  with  the  right 
freely  to  contract;  and,  11  it  were  not  so 
firmly  and  well-nigh  universally  establish- 
ed, -we  apprehend  that  it  would  be  over- 
turned, as  resting  upon  no  solid  foundation 
of  reason.  Its  operation  should  not  be  ex- 
tended by  construction,  nor  should  it  ever  be 
Invoked  to  nullify  or  Impair  contractual  pro- 
visions not  clearly  Infected  wtlh  the  suppos- 
ed evils  Intended  to  be  cured  or  prevented. 
See  President,  etc.,  of  Delaware  &  H.  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  50  N.  Y.  258. 
The  doctrine  Is,  however,  recognized  and 
approved  by  the  decisions  of  this  court 
(Wortman  v.  Railway  Co.,  22  Mont  — ,  56 
Pac.  316,  and  citations  therein),  and  also  by 
section  2245  of  the  CIvU  Code  of  1895,  which, 
having  been  enacted  since  the  constitutloa 
and  laws  of  the  defendant  were  promul- 
gateil  and  adopted,  and  after  Cotter  became 
a  member  of  the  defendant,  has  no  perti- 
nency to  this  case.  On  principle,  there 
seems  to  be  no  good  reason  why  the  mem- 
bers of  a  purely  mutual  and  semicharltable 
benefit  society  may  not  agree  and  contract 
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wjth  each  other  by  laws  of  their  own  mak- 
ing that  future  differences  and  controversies, 
arising  out  of  their  relation  to  each  other  and 
to  the  society,  shall  be  finally  determined 
by  the  tribunals  created  and  selected  by 
themselves.  We  are  inclined  to  think  the 
better  reasoning  is  with  those  courts  which, 
while  recognizing  and  following  the  common- 
law  rule  where  ordinary  contracts  are  In- 
Tolved,  nevertheless  hold  that  the  members 
of,  and  those  claiming  benefits  from,  the 
society  are  bound,  in  the  absence  of  fraud 
or  palpable  error,  to  seek  redress  of  their 
grievances  In  the  mode  prescribed  by  the 
society,  wherein  vests  the  sole  Jurisdiction 
to  right  their  wrongs,  and  that  they  are  pre- 
cluded from  resort  to  the  courts.  Robinson 
T.  Templar  Lodge,  117  CaL  370,  49  Pac.  170; 
Canfleld  v.  Great  Camp,  87  Mich.  628,  49 
N.  W.  875,  and  cases  there  referred  to;  Fill- 
more V.  Great  Camp,  103  Mich.  437,  61  N.  W. 
785;  Id.,  109  Mich.  13,  66  N.  W.  675.  But  It 
is  not  now  necessary  to  decide  whether  the 
provision  of  the  defendant's  constitution  at- 
tempting to  prevent  the  maintenance  of  an 
action  at  law  upon  a  beneficiary  certificate 
is  enforceable  or  not.  Even  though  such 
provision  be  void,  the  requirement  that  the 
claimant  shall  seek  and  exhaust  his  reme- 
dies within  the  order  before  he  may  litigate 
bis  rights  in  the  courts  is  valid,  and  must 
be  complied  with.  We  feel  no  hesitancy  In 
declaring  that  the  provisions  are  reasonable 
and  valid  In  so  far,  at  least,  as  they  demand 
a  resort  to  the  several  tribunals  of  the  order 
as  a  condition  precedent  to  maintaining  an 
action  at  law  to  recover  a  money  judgment 
upon  a  death  claim,  and  such  Is  our  opinion 
without  reference  to  the  clause  that  "any 
claimant  •  •  •  seeking  to  enforce  a 
claim  •  •  •  without  such  submission 
and  appeal  shall  be  estopped,  by  virtue  here- 
of, from  maintaining  any  suit  or  action  up- 
on such  claim";  for  the  claimant  would  still 
be  required,  by  virtue  of  the  other  •  provi- 
sions, to  pursue  the  course  and  exhaust  the 
remedies  prescribed  by  the  order  as  a  pre- 
requisite to  the  right,  if  any  there  be,  of  re- 
sort to  the  courts.  Similar  provisions  in  the 
laws  of  like  societies  have  been  frequently 
the  subjects  of  Judicial  inquiry.  The  view 
that  they  are  inoperative  has  been  expressed 
in  but  few  cases,  of  which  Daniher  v.  Grand 
Lodge,  10  Utah,  110,  37  Pac.  245,  Is  a  type. 
An  extended  and  critical  examination  of  the 
reported  adjudications  Justifies  us  In  making 
the  assertion  that  the  substantial  unanimity 
of  opinion,  based  upon  correct  principles, 
upholds  such  provisions  as  valid  and  en- 
forceable so  far  as  they  require,  as  a  condi- 
tion precedent  to  the  bringing  of  an  action, 
an  exhaustion  of  the  prescribed  remedies 
within  the  order.  Out  of  a  multitude  of  de- 
cisions supporting  this  view,  we  cite:  Robin- 
son V.  Templar  Lodge,  supra;  Supreme  Coun- 
cil V.  Porslnger,  12.5  Ind.  52,  25  N.  E.  129; 
Jeane  v.  Grand  Lodge,  86  Me.  434,  30  Atl.  70; 
Supreme  Lodge  v.  Raymond,  57  Kan.  647,  47 


Pac.  533;  Knights  of  the  Golden  Eagle  v. 
Smith  (N.  J.  Sup.)  33  Atl.  849;  Robinson  v. 
Society,  67  Cal.  135,  7  Pac.  435;  Poultney  v. 
Bachman,  31  Hun,  49;  Harrington  v.  Asso- 
ciation, 70  Ga.  340;  Wood  v.  What  Cheer 
Lodge  (R.  I.)  35  Atl.  1045;  Levy  v.  Order  of 
Iron  HaU,  67  N.  H.  593,  38  Atl.  18;  Oliver 
V.  Hopkins,  144  Mass.  175,  10  N.  B.  776; 
McAlees  v.  Supreme  Sitting  Order  of  the 
Iron  Hall  (Pa.  Sup.)  13  Atl.  755;  Grant  v. 
Langstaff,  52  ID.  App.  128. 

2.  The  suggestion  that  the  constitution  and 
laws  of  the  defendant  order  may  not  be  bind- 
ing upon  the  plaintiff  as  the  beneficiary  of  a 
deceased  member  is  Without  merit.  Whatever 
right  she  may  have  arises  from,  and  depends 
solely  upon,  tiie  voluntary  act  of  her  father  in 
becoming  and  remaining  a  member  of  the  de- 
fendant order,  and  she  is  as  much  bound  as 
was  he.    Canfleld  v.  Great  Camp,  supra. 

3.  The  plaintiff  insists  that  her  claim  was 
not  rejected  by  the  grand  master  workman  and 
the  finance  committee  of  the  defendant,  and 
that  a  rejection  by  each  is,  under  the  laws  of 
the  defendant,  a  prerequisite  to  the  existence 
of  a  right  In  her  to  demand  a  bearing  before, 
and  submit  her  claim  to,  the  board  of  arbi- 
tration, and  that  therefore  she  was  imder  no 
obligation  to  dem.and  a  hearing,  or  submit  her 
claim  prior  to  bringing  the  present  action. 
The  provision  referred  to  has  already  been 
stated.  It  Is  that,  whenever  a  death  claim 
"shall  be  rejected  by  the  grand  master  work- 
man and  finance  committee  of  this  grand 
lodge,"  the  claimant  must,  before  taking  any 
other  proceeding,  demand  a  hearing,  and  offer 
to  submit  his  claim  for  the  consideration  of 
the  board  of  arbitration.  The  language,  liter- 
ally Interpreted,  means  that  an  appeal  does 
not  lie,  unless  both  the  grand  master  workman 
and  the  finance  committee  reject  the  daim. 
No  difficulty  is  experienced  in  reaching  the 
conclusion  that  a  rejection  by  either  the  grand 
master  workman  or  the  finance  committee  Is 
sufficient  to  require  the  claimant  to  seek  relief 
from  the  board  of  arbitration.  The  copulative 
"and"  between  "grand  master  workman"  and 
"finance  committee"  should  be  read  as  If  It 
were  the  disjunctive  "or."  It  Is  to  be  noted 
that  all  warrants  and  orders  for  the  payment 
of  money  by  the  grand  lodge  must  be  signed 
by  the  grand  master  workman.  When  the 
grand  lodge  Itself  orders  a  warrant  drawn,  the 
grand  master  has  but  one  duty  to  perform 
with  respect  to  it,  to  wit,  the  signing  of  the 
warrant.  He  has  no  discretion  In  the  matter. 
He  is  without  authority  to  approve  or  disap- 
prove. When,  however,  the  finance  commit- 
tee approves  claims  and  authorizes  warrants 
between  sessions  of  the  grand  lodge,  their  ac- 
tion Is  subject  to  the  approval  or  disapproval 
of  the  grand  master  workman;  for  without 
his  consent  to  the  allowance  by  the  finance 
committee,  disclosed  by  his  signing  the  war- 
rant, the  action  of  the  committee  Is  without 
effect.  If  he  approves  the  allowance,  he  signs 
the  warrant  for  Its  payment.  If  he  disap- 
proves, his  duty  Is  performed  when  he  omits 
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to  sign.  His  approval,  as  well  as  that  of  the 
committee,  is.  In  the  absence  of  an  appeal, 
required  for  the  valid  allowance  of  a  claim.  A 
disapproval  by  either  is  a  rejection.  The 
finance  committee  may  approve  a  claim  which 
the  grand  master  workman  disapproves,  or  the 
finance  committee,  acting  independently  of  the 
grand  master  workman,  may  refuse  to  allow  a 
claim.  In  either  case  the  rejection  is  effectual. 
The  grand  master  workman  has  nothing  what- 
ever to  do  In  the  matter  of  approving  or  dis- 
approving when  the  finance  committee  has  re- 
jected. In  such  case  his  attempted  rejection 
adds  nothing  to  the  effect  already  produced  by 
the  action  of  the  committee.  In  short,  neither 
■the  grand  master  workman  nor  the  finance 
committee  alone  can  allow  a  claim,  but  either 
may  reject,  although  the  other  may  favor  pay- 
meat  According  to  the  theory  of  the  plain- 
tiff, an  appeal  does  not  lie  when  the  finance 
■  committee  approves,  and  the  grand  master 
worliman  rejects,  a  claim.  Her  theory  is  also 
that  an  appeal  does  not  lie,  unless  the  grand 
master  workman  performs  the  vain  and  use- 
less act  of  disapproving  the  claim  already  re- 
lected  by  the  finance  committee.  He  has  no 
ilnty  whatever  to  perform  where  the  finance 
committee  rejects  a  claim.  It  is  only  when 
the  committee  approves  that  the  power  to  re- 
ject Is  confided  to  him.  The  duty  of  the 
tinance  committee  was  to  act  upon  the  claim. 
This  duty  was  ministerial,  the  performance  of 
which,  If  refused  or  unreasonably  delayed, 
could  doubtless  be  compelled  by  mandamus, 
to  the  end  that  the  rights  and  privileges  of 
both  the  plaintiff  and  the  deiendant  might  be 
preserved  and  enforced  in  conformity  with  the 
laws  of  the  society.  Under  such  circumstan- 
ces, in  view  of  the  provisions  in  respect  of  the 
obligation  to  submit  to  arbitration,  mandamus 
would  seem  to  be  the  only  remedy  at  law  avail- 
able to  the  plaintiff,  unless,  Indeed,  tlie  refusal 
or  delay  were  tainted  with  bad  faith,  of  which 
the  record  presents  no  evidence.  But  discus- 
sion or  decision  of  this  question  is  unneces- 
sary, since  there  was  evidence  tending  to  show 
a  rejection.  The  written  report  of  the  com- 
mittee may  possibly  not  have  i)een  a  complete 
rejection.  It  was,  however,  at  least  a  quali- 
fied rejection,  or  a  failure  or  refusal  to  approve 
at  the  time  the  report  was  made  for  the  reason 
(herein  stated,  which  reason  prevented  favora- 
ble action  on  the  claim.  In  addition  to  the 
written  report,  the  committee  orally  rejected 
Uie  claim.  Such  report  and  rejection  were 
sommnnicated  to  Butte  Lodge  No.  1,  by  which, 
on  plaintiff's  behalf,  the  notice  and  proof  of 
death  had  been  sent  to  the  defendant,  and  the 
Inference  Is  that  she  was  duly  advised  of  the 
disallowance.  In  excluding  the  offer  to  show 
tliat  plaintiff  never  demanded  a  hearing  or  of- 
fered to  submit  her  claim  to  the  board  of  ar- 
bitration, the  court  erred  to  the  prejudice  of 
the  defendant.  The  order  denying  a  new  trial 
Is  therefore  reversed,  and  the  cause  Is  remand- 
ed.    Reversed  and  remanded. 

BKANTLY,  C.  J.,  and  HUXT.  X,  concur. 


(124  Cal.  s;i) 
In  re  SCOTT'S  ESTATE  et  al. 
(S.  F.  1,821.) 

(Supreme  Court  of  California.    June  6,   1800.) 

WILLS  —  PROBATE  —  APPEAL  —  NOTICE  OF  AP- 
PEAL—SERVICE ON  LEGATEES— DISMISSAL- 
TIME  OP  APPEAL— STIPULATION. 

1.  OontestaDts  to  the  probate  of  a  will  gave 
notice  of  a  motion  for  a  new  trial,  and  prepared 
a  statement  to  be  used  therewith,  which  was 
presented  to  the  court  for  settlement,  and,  when 
notice  of  a  motion  to  dismiss  the  appeal  for  fail- 
ure to  file  the  transcript  within  40  days  after 
perfecting  the  appeal  was  given,  proceedings 
were  still  pending  for  a  settlement  of  the  state- 
ment. Beld^  that  under  court  rule  2  appellant 
was  entitled  to  40  days  after  the  settlement  of 
the  statement  within  which  to  file  his  transcript. 

2.  On  motion  to  dismiss  the  appeal  the  court's 
settling  such  statement  must  be  assumed  to  be 
within  its  jurisdiction,  as,  if  error  was  commit- 
ted io  considering  it,  snch  error  would  be  con- 
sidered at  the  liearing  of  the  appeal,  and  not  on 
motion  to  dismiss. 

3.  Where  on  appeal  it  is  shown  that  a  motion 
for  new  trial  was  entertained  by  the  court,  and 
denied,  it  will  be  i^resumed  that  a  statement 
which  accompanied  it  was  settled  by  the  court, 
and  became  a  record,  and  was  used  on  the  hear- 
ing. 

4.  Where  a  notice  of  appeal  from  an  order  ad- 
mitting a  will  to  probate  is  not  served  on  all  the 
U-gatees,  the  appellate  court  is  without  jurisdic- 
tion to  hear  the  appeal  as  to  any  of  the  par- 
ties. 

5.  Where,  before  a  bearing  on  a  contest  to  the 
probate  of  a  will,  the  court  appoints  an  attor- 
ney to  represent  all  persons  otherwise  unrepre- 
sented, and- the  order  appealed  from  recites  thtit 
such  attorney  appeared,  and  represented  such 
persons,  and  the  notice  of  appeal  is  served  on 
him,  the  appeal  will  not  be  dismissed  because  of 
an  objection  that  ail  adverse  parties  were  not 
personally  served  with  notice  of  the  appeal. 

a.  Where  an  appeal  purports  to  be  from  an 
order  admitting  a  will  to  probate,  entered  on  a 
certain  date,  and  it  is  shown  at  the  hearing 
that  that  was  the  date  on  which  the  order  was 
entered  at  length  on  the  records,  the  60  days 
within  which  to  appeal  from  such  order  will  run 
from  that  date. 

7.  A  stipulation  by  parties  to  a  will  contest, 
reciting  that,  to  settle  the  date  of  the  order  ad- 
mitting the  will  to  probate,  it  is  agreed  that  it 
was  entered  on  the  day  on  which  it  was  filed, 
will  riot  change  the  time  from  which  the  right 
of  appeal  begms  to  run.  since  a  party's  right 
of  apu'al  dates  from  the  actual  entry  of  the 
order,  and  cannot  be  determined  by  the  stipula- 
tion of  the  parties. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Contest  by  B.  W.  Scott  to  the  probate  of 
the  will  of  Angella  B.  Scott,  deceased.  From 
an  order  admitting  its  probate,  contestant 
appeals.  On  motion  to  dismiss  the  appeal. 
Denied. 

Philip  G.  Galpin  and  A.  E.  Bolton,  for  ex- 
ecutors. A.  Everett  Ball,  for  contestant  E. 
W.  Scott. 

HARRISON,  J.  Motion  to  dismiss  the  ap- 
peal. The  appellant  filed  a  contest  in  the 
superior  court  to  the  probate  of  the  will  of 
Angella  K.  Scott,  and  the  issues  made  upon 
Ills  contest  were  tried,  and  decided  In  favor 
of  the  proponents  of  the  will.  The  findings 
of  the  court,  and  its  direction  that  the  will 
be  admitted  to  probate,  were  filed  September 
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12,  1898,  and  on  October  12,  18S)8,  an  order 
In  pursuance  thereof  was  entered.  A  notice 
of  appeal  from  this  order  was  given  by  the 
appellant  herein  November  2,  1898,  and  on 
December  2,  1898,  he.  filed  and  served  a  sec- 
ond notice  of  appeal  from  the  order.  Feb- 
ruary 23,  1890,  the  proponents  of  the  will 
gave  notice  to  the  appellant  of  a  motion  to 
dismiss  his  appeal  for  failure  to  file  the 
'transcript  within  40  days  after  perfecting 
the  appeal,  and  upon  the  further  ground  that 
the  notices  of  appeal  were  defective,  and  had 
not  been  served  upon  all  the  adverse  parties. 
1.  The  contestant  gave  notice  of  a  motion 
for  a  new  trial  September  21, 1898,  and  there- 
after prepared  a  statement  to  be  used  upon 
this  motion,  which,  with  the  amendments, 
were  presented  to  the  Judge  of  the  superior 
court  for  settlement,  and  at  the  time  the  no- 
tice of  the  motion  herein  was  given  proceed- 
ings were  pending  before  the  judge  of  the 
superior  court  for  the  settlement  of  this 
statement.  Under  rule  2  of  this  court  the 
appellant  was  entitled  to  40  days  after  the 
settlement  of  this  statement  within  which 
to  file  the  transcript.  The  respondents  have 
presented  certain  affidavits  purporting  to 
show  Irregularities  in  the  proceedings  for  the 
settlement  of  the  statement,  by  which  they 
claim  that  the  judge  had  no  jurisdiction  or 
authority  to  settle  the  same,  and  which  they 
presented  to  him  as  objections  to  its  settle- 
ment by  him;  and  therefore  contend  th.at, 
as  this  statement  cannot  be  considered  upon 
the  appeal  from  the  order,  it  forms  no  excuse 
for  the  delay  in  filing  the  transcript.  It  was 
shown,  however,  at  the  hearing  herein,  that 
subsequent  to  the  giving  of  notice  of  this  mo- 
tion the  judge  of  the  superior  court  had  in 
fact  settled  the  statement,  and  we  must 
hold  that  the  appellant  had  40  days  after' 
such  settlement  within  which  to  file  the 
transcript.  Upon  a  motion  to  dismiss  the  ap- 
peal we  must  assume  that  the  act  of  the 
Judge  in  settling  the  statement  was  within 
his  Jurisdiction,  and  that  he  was  authorized 
to  settle  it.  If  the  respondents  would  claim 
that  he  committed  error  in  so  doing,  sucli 
error  must  be  con.sidered  at  the  hearing  of 
the  appeal,  and  cannot  be  reviewed  upon  a 
motion  to  dismiss  the  appeal.  It  is  further 
urged  that,  as  the  notice  of  intention  to  move 
for  a  new  trial  was  not  served  upon  all  the 
parties  to  the  proceeding,  it  was  ineffective, 
and  for  that  reason  the  statement  could  not 
be  used  upon  the  hearing  of  that  motion,  and, 
consequently,  is  not  available  upon  the  ap- 
peal from  the  order  admitting  the  will  to 
probate.  It  has  been  frequently  held  that  an 
appeal  from  an  order  denying  a  new  trial 
will  not  be  dismissed  upon  the  ground  of  any 
defect  in  the  proceedings  In  the  superior 
court  leading  up  to  the  order  (Bamhart  v. 
Fu&erth,  92  Cal.  1.5.5.  28  Pac.  221;  Gumpel 
V.  Castnfrnetto,  97  Cal.  15,  31  Pac.  898;  In  re 
Ryer's  Estate,  110  Cal.  55G,  42  Pac.  1082; 
In  re  Bullard's  Estate,  114  Cai.  462,  46  Pac. 
20T;,  as  this  would  involve  an  examination 


of  the  action  of  the  court  below,  which  can 
properly  be  had  only  upon  the  hearing  of  tlie 
api)eal.  If  an  appeal  has  been  properly  tai^- 
eu  from  an  order  subject  to  be  reviewed  in 
this  court.  It  cannot  be  dismissed  upon  the 
ground  that  the  court  below  Improperly  made 
the  order.  Neither  can  we,  under  the  same 
principles,  consider  the  character  of  the 
notice  of  intention  to  move  for  a  new  trial. 
It  was  shown  at  the  bearing  herein  that  the 
motion  for  a  new  trial  had  been  entertained 
by  the  court,  and  denied,  and  it  will  be  pre- 
sumed that  tlie  statement  that  had  been  set- 
tled by  the  Judge,  and  which  thereby  became 
one  of  the  records  of  the  court,  was  used 
upon  the  hearing  of  this  motion. 

2.  The  notice  of  appeal  which  was  given 
November  2,  1888,  was  directed  to  the  pro- 
ponents of  the  will  and  their  attorneys,  but 
did  not  purport  to  be  a  notice  to  any  of  the 
legatees  or  devisees  under  the  will.  As  the 
effect  of  a  reversal  of  the  order  admitting 
the  will  to  probate  would  be  to  deprive  the 
legatees  of  whatever  Interest  in  the  estate 
of  the  decedent  is  given  to  them  by  the  will. 
It  is  evident  that  they  are  interested  in  main- 
taining the  order  appealed  from,  and  are. 
therefore,  adverse  parties  to  the  appellant 
upon  this  appeal.  The  respondents  concede 
that  the  notice  was  served  upon -those  lega- 
tees who  had  appeared  at  the  hearing  upon 
the  contest  with  the  exception  of  the  Protes- 
tant Orphan  Asylum,  for  whom  an  appear- 
ance had  been  made  by  George  'W.  Halght 
as  its  attorney;  but  It  is  not  shown  that 
there  was  any  service  made  upon  this  lega- 
tee or  Its  attorney.  As  no  service  of  the  no- 
tice of  appeal  was  made  upon  this  legatee. 
It  cannot  be  bound  by  any  order  or  Judgment 
made  upon  the  appeal,  and  this  court  is 
therefore  without  Jnrlsdiction  to  hear  the  ap- 
peal, even  as  between  the  other  parties. 

3.  The  notice  of  motion  to  dismiss  the  ap- 
peal of  December  2d  states  as  one  of  the 
grounds  thereof  that  it  was  not  served  on  all 
the  adverse  parties  to  said  appeal,  but  in 
the  printed  points  filed  in  support  of  the 
motion  it  is  stated  by  the  respondents  that 
this  notice  of  appeal  was  "addressed  and 
served  on  all  parties  who' had  appeared."  A 
large  number  of  the  legatees  appeared  by 
attorneys  of  their  own  selection,  and  before 
the  hearing  of  the  contest  the  court  appointed 
E.  D.  Sawyer  as  attorney  "to  represent  any 
and  all  absent  heirs  and  creditors  otherwise 
Interested  in  or  otherwise  unrepresented"  in 
the  matter,  and  It  is  recited  in  the  order 
appealed  from  that  the  attorney  thus  ap- 
pointed for  the  persons  otherwise  unrepre- 
sented appeared  at  the  hearing  upon  the  con- 
test. As  the  notice  of  this  appeal  was  serv- 
ed upon  this  attorney  as  well  as  the  others. 
It  appears  that  all  the  adverse  parties  were 
before  the  court.  'We  are  not  inclined  to  dis- 
miss an  appeal  upon  grounds  or  for  defects  In 
procedure  that  are  purely  technical,  when  it 
Is  apparent  that  the  appellant  has  complied 
with  the  substantial  requirements  for  per- 
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fecting  his  appeal,  and  is  prosecuting  the 
same  with  diligence  and  in  good  faith.  The 
right  of  an  appeal  to  this  court  from  the  su- 
perior court  is  given  bjr  the  constitution  in 
all  such  probate  matters  as  may  be  provided 
by  law;  and  statutes  making  such  provision, 
and  regulating  the  procedure  therefor,  should 
be  liberally  construed. 

The  other  ground  istated.  in  the  notice  of 
motion  for  the  dismissal  of  this  appeal  is  that 
It  was  not  taken  within  60  days  after  the  en- 
try of  the  order  appealed  from.  The  notice 
of  appeal  purports  in  terms  to  be  from  an 
order  made  and  entered  in  the  superior  court 
on  the  nth  day  of  October,  1898,  and,  as  it 
was  shown  at  the  hearing  herein  that  that 
was  the  date  upon  which  the  order  admitting 
the  will  to  probate  was  entered  at  length  in 
the  records  of  the  court,  the  60  days  within 
which  to  appeal  from  the  order  began  to  run 
at  that  date.  Home  of  Inebriates  v.  Kaplan, 
84  Cal.  486,  24  Pac.  119;  In  re  Pearsons'  Es- 
tate, 119  Cal.  27,  50  Pac.  929.  Annexed  to 
the  aSBdavit  of  the  moving  party  herein  is  a 
copy  of  a  stipulation  filed  in  the  court  below 
November  21,  1898,  between  the  attorneys  for 
some  of  the  parties  to  the  proceeding  therein, 
including  the  contestant  and  the  proponents 
of  the  will,  as  follows:  "Some  confusion 
having  arisen  in  the  above-entitled  cause  as 
to  the  date  of  the  actual  entry  of  the  order 
admitting  the  will  to  probate  and  appointing 
the  executors,  which  said  orders  were  sign- 
ed and  filed  in  this  court  on  the  12th  day  of 
September,  1898,  for  the  purpose  of  settling' 
said  date  so  that  the  same  shall  be  fixed  and 
certain,  it  is  hereby  stipulated  for  all  pur- 
poses that  the  said  orders  were  actually  en- 
tered, as  provided  by  law,  on  the  same  date 
the  same  were  filed,  to  wit,  on  the  12th  day 
of  September,  1898;"  and  the  respondents 
urge  that  by  reason  of  this  stipulation  the  ap- 
pellant Is  precluded  from  contending  that  the 
appeal  was  within  60  days  after  the  entry  of 
the  order.  The  time  within  which  the  appel- 
late Jurisdiction  of  this  court  may  be  Invoked 
Is  determined  by  statute,  and  not  by  a  stipu- 
lation of  the  parties.  The  Code  provides  that 
an  appeal  may  be  taken  from  an  order  admit- 
ting a  win  to  probate  "within  sixty  days  aft- 
or  its  entry,"  and  it  has  been  held  that  their 
lights  in  respect  to  an  appeal  are  determined 
by  the  date  of  its  "actual  entry."  Coon  v. 
Grand  Lodge,  76  Cal.  354,  18  Pac.  384.  The 
action  of  the  superior  court  does  not  become 
lefluite  and  certain  until  it  is  entered  at 
length  in  its  records.  Prior  to  that  time  it 
is  In  the  breast  of  the  judge,  and,  untU  it 
shall  be  so  entered,  his  decision  may  be  chan- 
ged from  time  to  time,  according  to  his  views. 
It  is  only  when  his  decision  has  become  the 
judgment  of  the  coiurt,  and  thus  passed  be- 
yond his  recall,  that  the  appellate  jurisdic- 
tion of  this  court  may  be  invoked.  Brady 
V.  Burke,  90  Cal.  1.  27  Pac.  .52.  If  parties 
could,  by  their  stipulation,  bring  before  this 
court  for  review  a  decision  of  the  superior 
court  before  It  had  been  entered  In  that  court. 


it  would  be  within  their  power  to  invoke  onr 
action  upon  most  questions,  and  we  might  be 
called  upon  to  affirm  or  reverse  orders  that 
had  never  been  made,  or  judgments  that  had 
never  been  entered.  It  does  not  appear  for 
what  purpose  the  alxjve'  stipulation  was  en- 
tered into,  the  only  recital  therein  being  the 
"confusion"  that  had  arisen  as  to  the  aaie 
of  the  actual  entry  of  the  order.  There  does 
not,  however,  appeal  to  have  been  occasiun 
for  any  confusion,  as  the  date  of  filing  and 
the  date  of  entry  are  distinct  and  separate 
acts,  and  performed  at  different  times.  In 
fact,  the  date  of  its  entry  would  seem  to  be 
as  important  a  part  of  the  record  as  the  en- 
try Itself,  and  as  readily  ascertained.  Code 
Civ.  Proc.  §  C72.  See,  also,  Menzles  v.  Wat- 
son, 105  Cal.  109,  38  Pac.  G41.  But,  whatev- 
er may  have  been  the  cause  of  the  confusion, 
we  hold  that  the  stipulation  did  not  have  the 
effect  to  deprive  the  contestant  of  the  right 
to  review  the  action  of  the  superior  court  or 
to  change  the  time  from  which  his  right  of 
appeal  should  begin  to  run.  There  is  nothing 
in  the  stipulation  which,  by  its  terms,  pur- 
ports to  express  such  a  purpose,  and,  in  the 
absence  of  express  terms  to  that  effect,  we 
cannot  assume  that  the  parties  thereto  intend- 
ed something  which  they  were  unauthorized 
to  do.  We  do  not  mean  to  hold  that  parties 
may  not  be  bound  by  an  express  stipulation 
when  It  would  be  inequitable  to  disregard  it, 
or  when,  by  reason  thereof,  others  have  been 
Induced  to  take  action  which  would  cause 
them  detriment  in  case  the  stipulation  were 
'  disregarded.  There  is,  however,  no  room  to 
invoke  this  proposition  in  the  present  case. 
There  is  no  element  of  estoppel  which  the 
respondents  can  invoke  against  the  appellant. 
They  parted  with  no  right  by  reason  of  the 
'Stipulation,  nor  did  they  obtain  any  right 
therefor  which  they  are  now  asked  to  sur- 
render. The  motion  to  dismiss  the  appeal 
which  was  taken  November  2,  1898,  Is  grant- 
ed. The  motion  to  dismiss  the  appeal  of  De- 
cember 2,  1898,  Is  denied. 

We  concur:    GABOUTTE,  J.;  VAN  DXKB,  J. 


(12S  Gal.  lfi» 
SAUNDERS  ▼.  LA  PURISIMA  GOLD-MIN. 

CO.  et  al.    (Sac.  642.) 
(Supreme  Conrt  of  California.    June  20,  1890.) 

SCHOOL  LANDS— CHARACTER  OF  LANDS— DB- 
TBRMINATION— CONCLUSrVSNESS. 
Under  Act  Cong.  March  3,  1853,  granting 
certain  nt;nctiltural  lands  to  the  state  for  school 
pui-poses,  and  providing  that  mineral  lands  shall 
not  be  snbdivided  into  sections,  public  lands  be- 
lougiuR  to  the  state  under  said  act,  if  agricaltar- 
al,  which  the  proper  United  States  officials 
have  platted  into  a  section  and  classified  as  ag- 
ricnltnrai  lands,  and  concerning  which  the  re- 
ceiver of  the  public  land  office  has  certified  that 
the  state's  title  thereto  nnder  said  act  is  free 
from  adverse  claims,  are  not.  after  their  disposal 
by  the  state,  snltject .  to  re-entry  as  mineral 
lands;  the  determination  of  the  United  States 
olUcials  that  the  lands  were  agricultural  being 
couolusive  against  a  collateral  attack. 
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In  bank.  Appeal  from  superior  court,  Tuol- 
omne  county. 

Action  by  Harriet  H.  Saunders,  aa  admin- 
istratrix, against  the  La  Purlsima  Gold-Min- 
ing Company  and  otbers.  Judgment  for  plain- 
tiff, and  from  an  order  granting  a  new  trial 
she  appeals.    Reversed. 

J.  B.  Curtln,  for  appellant  J.  P.  O'Brien, 
for  respondents. 

VAN  DYKE,  J.  This  action  Is  to  deter- 
mine conflicting  claims  to  a  tract  of  land,  be- 
ing a  portion  of  section  8C,  township  2  N., 
range  13  E.,  Mt.  Diablo  meridian,  containing 
800  acres,  located  in  Tuolumne  county.  On 
September  1,  1870,  the  official  United  States 
survey  of  said  township  was  completed,  and 
the  lands  therein  sectionized.  On  the  18th 
day  of  February,  1871,  the  official  plat  of  said 
township  was  approved  by  the  United  States 
surveyor  general  for  Oallfornia,  and  filed  in 
his  office.  In  this  official  plat  of  said  town- 
ship, section  36  was  marked  and  returned  as 
being  agricultural  land  and  unoccupied.  On 
the  7tb  day  of  December,  1871,  the  commis- 
sioner of  the  general  land  office  directed  the 
register  of  the  United  States  land  office  at 
Stockton,  in  which  district  said  land  was 
located,  to  withhold  from  sale  or  disposal, 
among  other  lands,  said  township  2;  and  on 
April  27,  1880,  the  secretary  of  the  interior, 
by  an  order,  revoked  said  withdrawal;  and 
thereafter  on  September  6,  1884,  the  reg^ister 
of  said  United  States  land  office  Issued  to  the 
state  of  California  his  certificate  in  due  form, 
reciting  that  there  were  no  persons  occupying 
or  in  possession  of  any  portion  of  said  section 
36,  and  there  were  no  homestead  pre-emp- 
tions or  other  valid  claims  thereto,  or  to  any 
part  thereof,  adverse  to  the  state  of  Califor- 
nia. On  the  1st  day  of  September,  1890,  the 
state  of  California  Issued  to  Robert  B.  Parks 
its  patent  in  due  form  for  the  premises  in  con- 
troversy. Thereafter,  on  December  11,  1895, 
by  proper  mesne  conveyance,  the  title  to  said 
lands  was  granted  to,  and  became  vested  in, 
the  plaintiff's  intestate,  Henry  H.  Saunders; 
that  said  Saunders  thereupon  entered  into 
possession,  and  with  his  family  occupied  said 
tract  of  land  up  to  the  time  of  his  death, 
June  20, 1897,  and  the  plaintiff  thereafter  con- 
tinued in  such  possession.  In  August,  1886, 
defendants  Elder  and  Maguire  entered  upon 
a  portion  of  said  described  lands,  and  com- 
menced to  run  a  tunnel  and  work  a  quartz 
claim,  and  thereupon  filed  a  notice  of  mining 
location,  designating  the  same  as  "the  north 
extension  of  the  La  Purislma  claim."  TUs 
action  was  commenced  in  August,  1897.  De- 
fendants Elder  and  Maguire  rely  upon  said 
mining  location,  and  contend  that  saild  land 
Is  mineral  land,  and  never  passed  to  the  state 
of  California,  and  that  the  patent  Issued 
therefor  is  void.  All  the  other  defendants 
were  defaulted.  On  the  trial  defendants  of- 
fered "to  prove  that  the  land  in  controversy 
—namely,  the  north  extension  of  the  La  Pu- 
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rislma  Quartz  Mining  Qalm— was  expressly 
excepted  from  the  grant  to  the  state  of  Cali- 
fornia by  the  act  of  congress  approved  March 
3,  1853,  as  the  same  is  mineral  land."  Plain- 
tifTs  objection  to  this  offer  was  sustained  by 
the  court,  and  Judgment  went  for  the  plain- 
tiff. Thereafter,  upon  motion  of  the  defend- 
ants, the  court  granted  a  new  trial  on  the 
ground,  as  stated  in  the  order,  "for  the  sole 
reason  that  the  court  erred  in  sustaining  the 
objection -to  said  defendants  Magulre's  and 
Elder's  offered  evidence  as  to  the  mineral  char- 
acter of  the  land  in  controversy."  This  ap- 
peal is  from  the  order  granting  a  new  trial, 
and  the  question  presented  here  Is  whether 
the  court  did  or  did  not  err  at  the  trial  in  ex- 
cluding the  offei;ed  evidence. 

The  respondents  rely  upon  Hermocllla  v. 
HubbeU,  80  Cai  5,  Z6  Pac.  611,  in  support  of 
the  order  of  the  court  granting  them  a  new 
trial.  Although  the  facts  in  that  case  are 
different  from  those  in  this,  still  it  must  be 
confessed  that  said  case  furnishes  support  to 
the  contention  of  respondents.  The  opin- 
ion seems  to  rely  upon  Mining  Co.  t.  Ooasoll- 
dated  Min.  Co.,  102  U.  S.  167,  and  it  is  said 
with  reference  thereto:  "That  decision  is 
controlling,  and  must  be  followed  here.  The 
question  then  remains,  were  the  disputed 
premises  at  the  time  of  the  grant  mineral 
land,— that  Is,  known  to  be  valuable  for  min- 
erals?" The  facts,  as  found  in  Hermocllla 
V.  Hubbell,  were  that,  during  the  year  1850, 
and  continuously  ever  since,  and  when  the 
said  patent  was  issued,  on  the  10th  day  of 
December,  1870,  and  at  the  time  of  the  sur- 
vey of  said  lands  (being  a  portion  of  the  six- 
teenth section),  "they  were,  and  have  been, 
and  now  are,  known  to  be  public  mineral 
lands  of  the  United  States,  having  therein 
known  valuable  mineral  deposits";  whereas, 
in  the  United  States  case,  referred  to  by  the 
commissioner  as  controlling,  and  to  be  fol- 
lowed by  this  court,  the  facts  were  that 
there  were  three  mining  claims  on  the  land 
In  controversy,— one  located  in  1851,  another 
one  in  1853,  and  the  other  in  1863,— the  last 
being  seven  years  before  the  public  survey 
of  the  tract,  which  was  in  1870.  The  mining 
patent  was  applied  for  on  these  locations 
nearly  two  years  before  the  state  patent  was 
Issued,  and  subsequently,  and  within  a  year 
thereafter,  the  United  States  patent  was  is- 
sued on  said  mining  locations.  Hence  the 
contest  in  that  case  was  between  two  con- 
filctlng  patMits;  whereas,  in  Hermocllla  v. 
Hubbell,  the  contest  was  In  the  nature  of  a 
collateral  attack  upon  a  state  patent,  on  the 
ground  that  the  land  was  mineral  land.  It 
is  said  In  the  latter  case:  "The  question 
then  remains,  were  the  disputed  premises  at 
the  time  of  the  grant  mineral  lands,— that  is, 
known  to  be  valuable  for  mineral  lands?" 
But  another  and  equally  Important  question 
seems  to  have  been  overlooked  by  the  court 
In  that  case,  and  that  is,  by  whom  and  at 
what  time  are  the  facts  to  be  ascertained 
and  determined  as  to  the  character  of  the 
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land  at  the  time  of  the  grant,  whether  min- 
eral or  nonmineral?  And  another  question 
of  equal  Importance  la  as  to  the  effect  of  a 
patent,  issued  by  competent  authority,  pur- 
porting to  convey  such  land. 

The  decisions  of  the  supreme  court  of  the 
United  States  upon  both  of  these  questions 
are  so  numerous  and  so  uniform  (and  the  de- 
cisions of  this  court  are  in  the  same  line, 
with  few  exceptions)  that  both  questions 
now  ought  to  be  considered  well  settled. 
The  first  is  that  by  the  laws  of  congress  pro- 
viding for  the  patenting  of  certain  public 
lands,  upon  the  ascertainment  of  certain 
facts,  the  prefer  officers  of  the  land  depart- 
ment of  the  general  government  have  Juris- 
diction to  inquire  into  and  determine  those 
facts;  that  is,  if  a  large  body  of  public  lands 
be  sabject  to  sale  or  other  disposition,  but 
subject  to  reservation  of  such  parts  as  may 
be  found  to  be  of  a  particular  character,  as 
swamp  or  mineral  land,  the  land  department 
has  Jurisdiction  to  determine  the  character  of 
any  part  thereof,  and  its  decision  is  conclu- 
sive. In  Steel  v.  Refining  Co.,  106  U.  S.  447, 
1  Sup.  Ct.  389,  Mr.  Justice  Field,  spealcing  for 
the  court,  says;  "We  have  so  often  had  o(J- 
casion  to  speak  of  the  land  department,  the 
object  of  Its  creation,  and  the  powers  It  pos- 
sesses In  the  alienation  by  patent  of  por- 
tions of  the  public  lands,  that  It  creates  an 
unpleasant  surprise  to  find  that  counsel,  In 
discussing  the  effect  to  be  given  to  the  ac- 
tion of  that  department,  overlooked  our  de- 
cisions on  that  subject.  That  department, 
as  we  have  repeatedly  said,  was  established 
to  supervise  various  proceedings  whereby 
evidence  of  a  title  from  the  United  States  to 
portions  of  the  public  domain  la  obtained, 
and  to  see  that  the  different  requirements  of 
acts  of  congress  are  fully  compiled  with. 
Xecessarily,  therefore,  it  must  consider  and 
pass  upon  the  qualifications  ot  the  applicant, 
the  acts  he  has  performed  to  secure  the  title, 
the  nature  of  the  land,  and  whether  It  is  of 
a  class  which  is  open  to  sale.  Its  Judgment 
upon  these  matters  Is  that  of  a  special  tri- 
bunal, and  is  unassailable  except  by  direct 
proceeding  for  Its  annulment  or  limitation. 
Such  has  been  the  uniform  language  of  this 
court  in  repeated  decisions."  In  this  case  it 
was  shown  that  the  land  in  question  was 
surveyed  and  sectionlzed;  whereas,  the  act 
of  congress  directed  that.  In  case  of  mineral 
lands,  it  should  not  be  sectionlzed,  and  that 
the  plat  of  aurvey  showing  the  land  to  be 
agricultural  land— in  other  words,  not  min- 
eral—was returned  and  properly  approved. 
.\s  a  further  measure  of  precaution,  and  to 
allow  abundant  opportunity  for  a  full  inves- 
tigation and  ascertainment  of  the  character 
of  the  land,  the  disposal  of  the  same  was 
suspended  for  a  number  of  years,  and  finally, 
it  having  been  determined  that  it  was  of  the 
character  of  land  subject  to  be  granted  to 
the  state,  a  certificate  was  issued  by  the 
proper  United  States  authorities  to  the  state 
of  California,  certifying  its  right  to  the  sec- 


tion of  land  in  question  under  the  grant  of 
1853.  The  state's  patent  thereupon  issued  to 
the  plaintiff's  grantor  long  prior  to  the  in- 
trusion of  the  defendants  for  the  purpose  of 
mining.  Under  the  rule  Just  cited,  this  con- 
cluded the  Investigation  as  to  the  character 
of  the  land,  except  on  a  direct  proceeding  to 
set  aside  the  patent  on  the  ground  of  fraud 
or  other  invalidity. 

The  case  ot  Gale  v.  Best,  78  Cal.  235,  20 
Pac.  550,  seems  to  have  been  overlooked— at 
any  rate,  it  Is  not  noticed— In  the  preparation 
of  the  opinion  in  Hermocilla  v.  Hubbell,  su- 
pra. In  that  case  the  plaintiff  claimed  under 
a  patent  to  a  tract  of  land  under  a  railroad 
grant.  The  defendants  claimed  by  right  ot 
possession,  upon  the  ground  that  it  was  min- 
eral land,  and  that  all  mineral  lands  are  re- 
served in  the  grant  of  congress  to  said  rail- 
road company.  In  affirming  the  Judgment  of 
the  court  below,  this  court,  after  reviewing 
quite  fully  the  cases  bearing  upon  the  ques- 
tion, says;  -Our  opinion  Is  that  where  a 
patent  issues  for  public  land  under  a  law 
which  provides  for  its  disposition  as  agricul- 
tural land,— either  to  a  railroad  company  or 
to  pre-emption  or  homestead  clalm8,-«nd 
there  is  no  reservation  In  the  law  except  a 
general  one  of  mineral  lands,  and  no  reser- 
vation at  all  in  the  patent,  then  the  patent 
must  be  considered  as  a  conclusive  determina- 
tion by  the  government  that  the  land  la  ag- 
ricultural." This  case  was  referred  to  and 
approved  In  Dreyfus  v.  Badger,  108  Cal.  58, 
41  Pac.  279,  which,  it  will  be  seen,  was  some 
time  after  the  Hermocilla  Case,  relied  ui>on 
by  the  respondent  here.  Dreyfns,  the  plain- 
tiff, relied  upon  a  state  patent  issued  on  state 
lieu  school  lands,  and  the  defendant  as  a 
pre-emptioner,  antedating  his  right  as  ancb 
prior  to  the  patent  by  the  state.  In  affirm- 
ing the  Judgment  of  the  lower  court,  this 
court  says:  "A  defendant  may  defeat  an  ac- 
tion of  ejectment  by  showing  that  plaintiff 
has  no  title.  But  where  a  patent,  regular  on 
its  face,  has  been  Issued  by  the  government 
(federal  or  state)  for  land  which  it  owns,  un- 
der a  law  providing  for  the  disposal  of  the 
land  patented,  upon  the  ascertainment  of 
certain  facts,  the  officers  of  the  land  depart- 
ment of  the  government  have  Jurisdiction  to 
determine  such  facts,  and  the  Issuance  of  a 
patent  Is,  upon  collateral  attack,  a  conclusive 
declaration,  as  against  all  claiming  under 
said  government,  that  the  facts  have  been 
found  in  favor  of  the  patentee.  'And  this 
rule  applies  to  the  determination  of  the  par- 
ticular character  of  the  land  which  is  the 
subject  of  the  patent.'  This  was  expressly 
held  in  Gale  v.  Best,  78  Cal.  235,  20  Pac.  550. 
where  we  alluded  to  the  authorities  at  som<>' 
length,  and,  basing  our  conclusion  on  deci- 
sions of  the  supreme  court  of  the  United 
States  (citing  a  number),  we  declared  the 
law  to  be  as  above  stated.  These  cases  In- 
volved patents  of  the  general  government: 
but,  upon  principle,  the  rule  applies  witb 
equal  force  to  a  patent  of  the  state  govern- 


Digitized  by 


Google 


C^L) 


SAUNDERS  V.  LA  PUBISIMA  GOLD-MIN.  CO. 


659 


ment.  Moreover,  It  has  been  so  expressly 
helJ  In  this  court  In  Doll  v.  Meador,  16  Cal. 
205,  where  it  was  dedded  that  the  patent  Is 
the  record  of  the  state  that  the  land  was 
subject  to  location  under  the  grant  of  the 
United  States,  and  has  been  located';  and  Ah 
■yew  V.  Choate,  24  Cal.  562,  where  It  was  held 
that  the  patent  Is  also  'a  record  of  the  judg- 
ment of  the  state,  by  Its  officers  duly  appoint- 
ed for  that  purpose,  and  that  the  conditions 
and  characteristics  of  the  land  were  not  such 
as  to  constitute  it  mineral,  within  the  mean- 
ing of  the  provisions  of  the  statute.' "  Ir- 
vine V.  Tarbat,  105  Cal.  237,  38  Pac.  S»6,  Is' 
to  the  same  effect,  and  Is  referred  to  and  ap- 
proved in  Dreyfus  v.  Badger. 

To  quote  from  the  numerous  adjudicated 
cases  in  the  United  States  supreme  court 
would  be  a  waste  of  time,  and  lengthen  this 
opinion  beyond  reasonable  limits,  and  it  will 
be  sufficient  merely  to  refer  to  some  of  them. 
Steel  V.  Refining  Co.,  supra;  Smelting  Co.  v. 
Kemp,  104  U.  S.  644;  French  v.  Fyan,  93  U. 
S.  60;  Barden  v.  Raiboad  Co.,  154  U.  S.  288, 
14  Sup.  Ct.  1030;  Wright  v  Roseberry,  121 
U.  8.  488,  7  Sup.  Ct.  085;  Heath  v.  Wallace, 
138  U.  S.  573,  11  Sup.  Ct  380;  McCormick  v. 
Hayes.  15&  U.  S.  332,  16  Sup.  Ct  37.  See, 
also,  Cowell  v.  Lammers,  10  Sawy.  250,  21 
Fed.  200. 

The  cases  relied  upon  by  the  respondents, 
when  examined,  it  will  be  seen;  do  not  con- 
flict with  the  general  tenor  of  the  decisions 
already  cited.  In  those  cases  the  lands  in 
question  were  shown  not  to  have  been  sub- 
ject to  sale  or  disposition  at  the  time  the 
right  alleged  accrued  on  which  the  patent 
was  Issued,  and  the  patents,  therefore,  were 
issued  without  authority  of  law.  For  in- 
stance, Burfenning  v.  Railway  Co.,  163  U.  S. 
.321.  16  Sup.  Ct  1018,  Involved  title  to  certain 
islands  In  the  Mississippi  at  Minneapolis. 
At  the  date  of  the  homestead  selection  In 
that  case  on  which  the  patent  was  issued, 
these  Islands  were  within  the  limits  of  said 
city;  and  the  invalidity  of  the  patent  was 
based  upon  the  fact  that  "lands  included 
within  the  limits  of  any  incorporated  town, 
or  selected  as  the  site  of  a  city  or  town," 
were  by  the  laws  of  congress  excluded  from 
the  right  of  pre-emption  and  homestead 
claims.  The  court  of  course  sustained  that 
contention  on  the  ground  that  the  action  of 
•'the  land  department  cannot  override  the  ex- 
press will  of  congress,  or  convey  away  pub- 
lic lands  in  disregard  or  defiance  thereof." 
At  the  same  time  the  court  announced  this 
as  a  rule:  "It  has  undoubtedly  been  affirm- 
ed over  and  over  agniu  that  in  the  adminis- 
tration of  the  public-lands  system  of  the  Unit- 
ed States  questions  of  fact  are  under  the  con- 
sideration and  Judgment  of  the  land  depart- 
ment, and  that  its  Judgment  thereon  is  final. 
Whether,  for  Instance,  a  certain  tract  is 
swamp  land  or  not  saline  land  or  not  mineral 
land  or  not  presents  a  question  of  fact  not  rest- 
ing on  record,  dependent  on  oral  testimony; 
and  It  cannot  be  doubted  th.it  the  decision  of 


the  land  department  one  way  or  the  other,  In 
reference  to  these  questions.  Is  conclusive, 
and  not  open  to  litigation  In  the  courts,  ex- 
cept In  those  cases  of  fraud,  etc.,  which  per- 
mit any  determhiatlon  to  be  re-examined,"— 
dtlng  Johnson  v.  Towsley,  13  Wall.  72; 
Smelting  Co.  t.  Kemp  and  Steel  v.  Refining 
Co.,  supra;  Wright  v.  Roseberry,  121  U.  S. 
488,  7  Sup.  Ct  0S5;  Heath  v.  Wallace,  138 
U.  S.  573,  11  Sup.  Ct  380;  McCormick  v. 
Hayes,  159  U.  S.  332,  16  Sup.  Ct  37. 

As  already  stated  and  held  In  numerous 
cases,  the  grant  by  congress  to  this  state  of 
the  sixteenth  and  thirty-sixth  sections,  by  the 
act  of  congress  of  1853,  was  a  grant  in  prae- 
sentl,  and.  If  at  that  time  there  were  existing 
no  known  minerals  or  other  exceptions  noted 
In  the  grant  why  the  lands  should  not  pass 
to  the  state.  It  at  that  moment  became  the 
land  of  the  state.  The  investigations  of  the 
officers  of  the  land  department  in  this  case 
show  that  the  land  In  question  did  not  fall 
within  any  of  the  exceptions  or  limitations 
contained  in  the  act;  and  subsequently,  and  - 
long  prior  to  any  claim  on  the  part  of  the 
defendants,  the  land  was  properly  certified 
to,  and  patented  by,  the  state  to  the  plain- 
tiffs gi-antor.  Any  rule  which  would  permit 
intrusion  upon  the  premises  so  conveyed  and 
patented  by  the  state,  under  such  circum- 
stances, long  after  the  lands  bad  pas.3ed  Into 
the  hands  of  presumably  innocent  third  par- 
ties for  value,  would  be  a  reproach  to  our 
laws  and  jurisprudence. 

If  such  claims  as  that  presented  by  the 
defendants  here  were  sanctioned  by  the 
court,  a  patent  to  lands  In  this  state,  instead 
of  being  a  muniment  of  title,  would  simply 
be  an  invitation  to  parties  to  invade  the 
premises  for  the  purpose  of  ascertaining 
whether  facts  and  conditions  existed  prior  to 
the  grant  or  patent  so  as  to  avoid  the  same; 
and  it  would  be  the  same  whatever  the  na- 
ture of  the  land  might  be.  In  case  of  a  pat- 
ent to  mining  lands,  an  investigation  could  be 
had  years  after  the  date  of  the  patent,  and 
after  the  title  to  the  ground  had  passed  to 
Innocent  third  parties,  to  determine  whether 
it  was  not  agricultural  land,  and  more  valu- 
able for  that  purpose  than  for  mining;  or. 
in  case  of  a  pre-emption  or  homestead  claim, 
patented  by  the  United  States,  an  investiga- 
tion could  be  set  on  foot  at  any  period,  and 
as  against  'any  party,  whether  Innocent  or 
otherwise,  who  might  be  the  holder  of  the 
title,  to  ascertain  whether  the  land  was,  at 
the  Initiation  of  the  claim  on  which  the  pat- 
ent is  based,  of  the  cliaracter  subject  to  pre- 
emption or  homestead,— for  Instance,  that  it 
was  mineral  land,  or  swamp  or  overflowed 
land,  or  any  other  class  falling  within  the 
exceptions  specified  in  the  laws  of  congress. 
Such  a  condition  as  this  would  be  simply  In- 
tolerable, and  there  would  be  no  confidence 
or  cei-tainty  in  land  titles  In  this  state.  The 
court  below  proi)erly  sustained  the  objection 
to  the  offered  testimony,  and  its  Judgment 
was  correct,  and  should  have  been  allowed 
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to  stand.    The  order  granting  a  ne'vr  trial  Is 
reversed. 

We  concur:  BBATTT.O.J.;  OAROUTTH, 
J.,  HARRISON,  J.,  McFARLAND,  Ji,  TEM- 
PLE, J.,  HENSHAW,  J. 

(124  Cal.   694) 

PEOPLE  ex  rel.  PIXLBY  t.  LODI  HIGH- 
SCHOOL  DIST.  OF  &A.N  JOAQUIN 
COUNTY.     (Sac.  522.) 
(Supreme  Court  of  Cialifomia.     June  6,   1809.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— ORGANIZA- 
TION OF  HIOH-SCHOOL  DISTRICT— ELEC- 
TIONS—PETITION— TAXATION— STATUTES. 

L  Pol.  Code,  §  1C70,  subds.  14,  15,  as  amend- 
ed in  1S©5,  providing  that  the  high-school  board 
shall  furnish  to  the  board  of  supervisors  an  es- 
timate of  the  cost  of  building  a  nigh  school,  and 
each  year  thereafter  the  amount  of  money  re- 
quired to  conduct  the  school  for  the  year,  and 
that  the  board  of  supervisors  shall  levy  a  special 
tax  upon  all  the  taxable  property  of  the  district 
"sufflcieiit  in  amount  to  maintain  the  high 
school,"  is  not  unconstitutional,  as  conferring 
legislative  power  on  the  high-school  board. 

2.  Such  statute  is  not  void,  under  Pol.  Code, 
§§  1830-1839,  providing  that  a  special  tax  can- 
not be  levied  in  any  of  the  common-school  dis- 
tricts without  an  election. 

3.  Pol.  Code,  §  1G70,  subds.  14,  15,  providing 
that  the  high-school  board  shall  furnish  to  the 
board  of  supervisors  an  estimate  of  the  an  mt 
required  to  ran  the  high  school  for  the  year, 
and  that  the  supervisors  shall  levy  a  special  tax 
sufflcient  to  maintain  the  high  school,  such  tax 
to  be  "computed  *  ♦  ♦  and  collected  in  the 
same  manner  as  other  taxes,"  is  not  void  as 
fixing  no  maximum  rate  and  providing  no  rule  of 
computation. 

4.  Pol.  Code,  5  1070,  providing  for  the  or- 
ganization of  bigh-school  districts  in  school  dis- 
tricts with  a  population  of  more  than  1,000,  -and 
providing,  in  subdivisions  14  and  15,  for  the  levy 
of  a  special  tax  in  each  district  by  the_  board  of 
supervisors,  upon  the  estimate  of  the  high-school 
board,  to  maintain  the  high  school,  is  not  void 
as  special  legislation,  in  that  it  takes  from  the 
operation  of  the  general  law  for  the  levy  of  tax- 
es a  certain  class  of  school  districts,  and  gives 
special  powers  to  the  high-school  board  and  board 
of  supervisors. 

5.  A  petition  for  an  election  for  the  creation  of 
a  high-school  district,  under  Pol.  Code,  i  1670, 
providing  that  "wherever  •  •  •  a  majority 
of  the  heads  of  families  *  *  •  shall  unite  in 
a  petition  to  the  •  •  •  board  of  school  trus- 
tees," etc.,  which  is  directed  to  the  "trustees  of 
S.  school  district."  instead  of  to  the  "board  of 
tnistees,"'  is  sufflcient 

G.  Such  petition  is  sufficient,  although  it  does 
not  state  in  the  body  that  the  signers  constitute 
a  majority  of  the  heads  of  families  of  the  dis- 
trict, where  appended  to  it  and  made  a  part  of 
it  is  a'  certificate  to  that  effect  signed  by  the 
school-census  marshal. 

7.  A  petition  by  the  school  trustees  to  the 
county  superintendent  of  public  schools  to  call 
an  election  to  organize  a  high-school  district  is 
sufficient,  although  it  is  unverified,  and  is  not 
authenticated  by  the  clerk. 

8.  A  petition  by  the  school  trustees  to  the 
county  superintendent  of  public  schools  to  call 
an  election  to  organize  a  nigh-school  district  is 
sufficient,  although  the  petitioners  are  designat- 
ed as  "trustees."  instead  of  "board  of  trustw's." 

9.  Where  the  evidence  is  not  contained  in  the 
record,  it  will  be  presumed  that  it  was  sufficient 
to  sustain  the  findings. 

10.  Where  one  of  the  judges  appointed  by  the 
snperiutendent  of  schools  to  conduct  an  election 
to  determine  whether  a  high  school  should  be  es- 
tablished in  a  school  district  fails  to  atteud,  and 


the  other  judges  choose  a  substitute,  instead  of 
his  being  appointed  by  the  electors  present,  the 
irregularity  will  not  vitiate  the  election,  where 
the  result  was  not  changed  thereby. 

11.  It  is  a  sufficient  compliance  with  Pol.  Code, 
S  1597,  providing  that  "the  polls  must  not  be 
opened  before  nine  o'clock  a.  m.  nor  kept  open 
less  than  four  hours,"  if  the  polls  are  open  from 
2  o'clock  p.  m.  until  sunset  on  May  23d. 

12.  Where  an  election  notice  was  posted  more 
than  15  days  before  the  election,  it  need  not  be 
proved  that  it  remained  posted  each  day  after 
It  was  posted. 

Commlsaloneni'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county. 

Action,  on  the  relation  of  Reuben  Pixley,  to 
exclude  the  Lodi  high-school  district  of  San 
Joaquin  county  from  exercising  any  power  as 
a  high-school  district.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Atty.  Gen.  Fltsgerald  and  Minor  &  Ashley, 
for  appellant  W.  C.  Green  and  Nicol  &  Orr, 
for  respondent. 

OHIPMAN,  C.  Action  to  exclude  defend- 
ant from  exercising  any  i>ower  as  a  bigh- 
school  district.  Defendant  had  judgment, 
from  which,  and  from  an  order  denying  mo- 
tion for  a  new  trial,  plaintiff  appeals. 

Appellant  contends:  (1)  That  section  1(570 
of  the  Political  C!ode,  as  amended  In  189-3, 
which  provides  for  the  organization  of  hijh 
schools  in  cities.  Incorporated  towns,  and 
school  districts  having  a  population  of  1,000 
Inhabitants  or  more,  violates  section  1,  art  14, 
of  the  amendments  of  the  national  constitu- 
tion, in  that  it  deprives  the  taxpayer  of  his 
property  without  due  process  of  law;  that  It 
also  violates  section  12,  art  11,  of  the  consti- 
tution of  this  state,  because  it  confers  legis- 
lative powers  upon  the  high-school  district, 
and  also  violates  section  25,  art  4,  of  that 
constitution,  because  it  is  a  special  law.  And 
(2)  It  Is  contended  that  the  proceedings  taken 
In  organizing  defendant  corporation  did  not 
comply  with  the  requirements  of  law. 

1.  The  feature  of  the  Political  Code,  found 
In  subdivisions  14  and  15  of  section   1670. 
which  relate  to  the  levy  of  a  special  tax  for 
the  support  of  these  schools.  Is  especially  as- 
sailed.   Subdivision  14  of  this  section,  as  It 
was   amended    In   1895,    requires   the    high- 
school  board   to  furnish   to   the  authorities 
whose  duty  It  Is  to  levy  taxes,— in  this  case, 
the  board  of  supervisors  (Chlco  High-School 
Board  v.  Board  of  Sup'rs  of  Butte  0>..  IIS 
C!al.  115,  50  Pac.  275),— the  1st  day  of  Sep- 
tember, "an  estimate 'of  the  cost  of  purchas- 
ing a  suitable  lot,  of  procuring  plans    •     •    • 
and  erecting  a  building    •    *    *    and  of  con- 
ducting the  school  for  the  school  year,"  and 
"each  year  thereafter  to  present  to  said  au- 
thorities   *    *    *    an  estimate  of  the  amount 
of  money  required  for  conducting  the  school 
for  the  school  year."    Subdivision  15  provides 
that:    "When  such  estimate  shall  have  been 
made  and  submitted,  it  shall  be  the  daty  of 
the  authorities  whose  duty  It  is  to  levy  taxes 
in  said    •    •    •    school  district    •    •     •    to 
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levy  a  special  tax  upon  all  the  taxable  prop- 
erty of  said  *  »  •  school  district,  suffi- 
cient in  amount  to  maintain  the  high  school. 
Said  tax  shall  be  computed,  entered  upon  the 
tax  roll,  and  collected,  in  the  same  manner 
as  other  taxes  are  computed,  entered  and  col- 
lected." The  same  question  was  here  under 
the  8  .-t  of  1891  (St.  1891,  p.  182).  As  the  law 
then  read,  it  -was  held  unconstitutional,  be- 
cause It  left  the  amount  of  the  tax  wholly  to 
the  discretion  of  an  executive  officer,  leaving 
no  discretion  In  the  board  of  supervisors; 
thus  delegating  legislative  power  to  the  coun- 
ty superintendent  McCabe  v.  Carpenter,  102 
Cal.  460,  36  Pac.  836.  After  that  decision, 
and  probably  to  obviate  the  infirmity  in  the 
law  of  1891,  the  provisions  of  the  Code  were 
amended  as  shown  above.  Appellant  insists 
that  the  law  as  amended  is  still  obnoxious 
to  the  same  objections  as  pointed  out  in  Mc- 
Oabe  V.  Carpenter.  We  cannot  so  regard  the 
statute.  In  the  former  act  it  was  provided 
that  "an  annual  tax  shall  be  levied  •  •  • 
the  amount  of  said  tax  being  estimated  by 
the  county  superintendent  of  schools,"  and  it 
was  made  the  duty  of  the  board  of  super- 
visors "to  levy  such  rate  as  will  produce  the 
amount  estimated  to  be  necessary  for  such 
purposes."  Und«:  the  statute  of  1895  the 
estimate  of  the  superintendent  of  schools  Is 
but  advisory,  and  the  discretion  is  left  with 
the  supervisors  to  determine  the  amount  and 
levy  the  tax  "sufildent  •  •  •  to  maintain 
the  high  school,"  not  necessarily  "such  rate 
as  will  produce  the  amount  estimated"  by 
the  superintendent,  as  formerly;  and  "said 
tax  shall  be  computed,  entered  upon  the  tax 
roll,  and  collected,  In  the  same  manner  as 
other  taxes  are  computed,'*  etc.  So  far  as 
we  can  see,  the  taxpayer  has  the  same  right 
under  this  law  to  be  heard,  and  has  the  same 
notice,  as  he  has  under  the  law  which  pro- 
vides for  fixing  the  tax  levy  by  the  super- 
visors to  meet  the  estimate  furnished  by  the 
school  superintendent  for  the  county-school 
fund.    Pol.  Code,  fS  1817-1819. 

It  is  said  that  this  is  a  special  tax,  and  that 
because  a  special  tax  cannot  be  levied  in  any 
of  the  common-school  districts  without  an 
election,  as  provided  for  in  sections  1830-1839, 
except  as  specified  in  sections  1817-1820,  the 
law  Is  unconstitutlonaL  We  know  of  no  limi- 
tation upon  the  powers  of  the  legislature  to 
authorize  by  general  law  a  tax  for  a  special 
purpose  without  first  submitting  the  proposi- 
tion to  a  vote  of  the  electors.  Having  voted 
that  they  will  organize  a  high  school  under  a 
law  which  gives  to  the  supervisors  the  power 
to  levy  a  special  tax  to  support  the  school, 
there  would  seem  to  be  no  occasion  for  sub- 
mitting the  question  to  a  vote  of  the  people 
a  second  time,  except  it  might  be  to  deter- 
mine the  rate.  But  that  is  a  function  within 
the  powers  of  the  supervisors,  which  we 
think  the  legislature  could  confer,  and  has 
omf erred,  upon  them.  There  is  reason  for 
submitting  the  question  for  special  tax  to  the 
'Voters  In  the  common-school  districts  which 


does  not.  exist  in  the  high-school  districts. 
The  common  school  is  supported  by  the  gen- 
eral school  fund  and  school  tax,  no  part  of 
which  can  be  used  for  other  schools. 

The  objection  that  the  law  fixed  no  maxi- 
mum fate,  and  provides  no  rule  or  method 
of  computation  of  amounts  to  be  raised,  is 
without  merit  The  law  says  that  the  su- 
pervisors shall  compute  the  tax  lit  the  man- 
ner as  other  taxes  are  computed,  and  the  rate 
is  governed  necessarily  by  the  amount  found 
by  the  board  to  be  sufficient  for  conducting 
the  school  for  the  school  year,  or  for  con- 
structing the  necessary  buildings,  as  the  case 
may  be.  We  cannot  assume  that  this  dis- 
cretion will  be  abused,  in  order  to  take  away 
the  power  by  which  that  discretion  is  exer- 
cised. We  must  rather  assui^c  that  the  su- 
pervisors will  exercise  such  wise  discretion 
as  alone  guides  and  limits  them  in  fixing  the 
rate  of  taxation  to  meet  other  county  ex- 
penditures,—for  example,  buUding  bridges, 
as  to  which  their  powers  are  unlimited. 

Section  25  of  article  4  of  the  constitution 
contains  33  subdivisions  specifying  certain 
matters  relating  to  which  "the  legislature 
shall  not  pass  local  or  special  laws."  Appel- 
lant designates  the  following  subdivisions  as 
violated  by  section  1670:  "(10)  For  the  as- 
sessment or  collection  of  taxes;  (11)  provid- 
ing for  conducting  elections  *  •  •  ex- 
cept on  the  organization  of  new  counties;" 
"(19)  granting  to  any  corporation  •  «  • 
any  special  privilege,"  etc.;  "(27)  providing  for 
the  management  of  common  schools;  (28) 
creating  offices,  or  prescribing  the  powers 
and  duties  of  officers,  in  counties,  *  *  • 
election  of  school  districts;"  "(33)  in  all  other 
cases  where  a  general  law  can  be  made  ap- 
plicable." Section  6  of  article  9  of  the  con- 
stitution provides  that  "our  public  school 
system  shall  Include  primary  and  grammar 
schools,  and  such  high  schools,  evening 
schools,  normal  schools  and  technical  schools 
as  may  be  established  by  the  legislature,  or 
by  municipal  or  district  authority;  but  the 
entire  revenue  derived  from  the  state  school 
fund,  add  the  school  tax,  shall  be  applied 
exclusively  to  the  support  of  primary  and 
grammar  schools."  Section  5  of  the  same 
article  makes  it  the  duty  of  the  legislature 
to  provide  a  system  of  common  schools  by 
which  a  free  school  shall  be  kept  up  and  sup- 
ported in  each  district  at  least  six  months 
in  every  year;  and  section  1  declares  that 
"a  general  diffusion  of  knowledge  and  intel- 
ligence" is  "essential  to  the  preservation  of 
the  rights  and  liberties  of  the  people,"  and 
therefore  "the  legislature  shall  encourage  by 
all  suitable  means  the  promotion  of  intel- 
lectual •  •  *  improvement."  The  com- 
mon or  free  school  is  made  the  special  and 
exclusive  beneficiary  of  the  state  school  fund 
and  the  school  tax,  but  all  the  enumerated 
educational  instrumentalities  belong  to  our 
public  school  system,  and  may  be  authorized 
and  their  support  provided  for  by  the  legisla- 
ture.   Under  the  constitutional  admonition 
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the  legislature  has  provided  a  system  of  pub- 
lic schools,  consisting  of  the  primary,  gram- 
mar, and  high  school,  the  latter  of  which  is 
designed  to  be  preparatory  to  admission  In 
the  state  university.  Graduates  of  the  gram- 
mar school  are  admitted  Into  the  high  school 
without  examination.  It  cannot  be  doubted 
that  It  is  within  the  power  of  the  legislature 
to  provide  a  plan  for  the  organization  and  es- 
tablishment of  high  schools,  and  we  do  not 
understand  that  the  people  of  the  state  in 
this  action  are  attempting  to  discredit  a 
power  expressly  given  the  legislature  by 
them  in  our  organic  law.  Tlie  objection  is  to 
the  plan  itself,  and  not  to  the  power  to  pre- 
scribe a  plan.  The  plan  Is  by  no  means  com- 
plex or  anomalous.  By  section  16T0,  as 
amended  by  the  act  of  1885,  "any  •  •  • 
school  district  having  a  population  of  one 
thousand  inhabitants  or  more  may,  by  a  ma- 
jority vote  of  the  qualified  electors  voting  at 
the  election  held  for  the  purpose  »  •  * 
establish  and  maintain  a  high  school  at  the 
expense  of  such  •  •  •  school  district." 
It  is  made  the  duty  of  the  board  of  school 
trustees  whenever  a  majority  of  the  heads 
of  families  In  any  school  district  as  shown 
by  said  census,  shall  unite  In  a  petition  to 
that  board  "for  the  establishing  and  main- 
taining of  a  high  school  therein,"  to  petition 
the  county  superintendent  of  schools  "for  a 
determination  of  the  question";  and  It  Is 
made  the  duty  of  the  county  superintendent 
thereupon  to  call  an  election  for  that  pur- 
pose, to  "be  conducted  in  the  manner  pre- 
scribed for  conducting  school  elections." 
The  election  officer  must  report  the  result 
to  the  county  superintendent  within  10  days 
from  the  holding  the  election,  and,  if  a  ma- 
jority have  voted  in  favor  of  the  school,  it  is 
made  the  duty  of  the  county  superintendent, 
withta  15  days  after  receiving  the  returns,  to 
call  a  meeting  of  the  board  of  school  trustees 
of  the  district,  who  shall  at  said  meeting  de- 
termine the  location  and  name  of  the  high 
school.  The  board  of  school  trustees  consti- 
tute the  high-school  board,  and  "shall  have 
the  management  and  control  of  said  high 
school."  Their  powers  and  duties  shall  be 
such  as  are  now  or  may  hereafter  be  assign- 
ed by  law  to  boards  of  school  trustees.  Oth- 
er provisions  prescribe  the  course  of  study, 
and  for  admission  of  pupils.  The  high 
school  is  thus  constituted.  Then  follow  the 
provisions  in  snlxlivisions  14  and  15  already 
considered,  relating  to  revenue  to  support 
the  school.  It  is  claimed  that  the  section  is 
special  legislation,  because  it  taltcs  from 
the  operation  of  the  general  law  for  the  levy 
of  taxes  a  certain  class  of  school  districts, 
and  it  applies  to  these  districts  alone,  and 
vests  in  the  board  of  supervisors  a  power  to 
levy  a  tax  which  the  general  laws  of  tlie 
state  do  not  give  tiiat  board,  and  gives  to  the 
high-school  l)oard  initiatory  powers  with  re- 
spect to  taxation  not  possessed  In  any  otlier 
district.  All  this  may  bo  true,  wltlmut  malt- 
ing the  law  special  legislation  in  the  sense 


the  term  "special"  is  used  in  the  constitution. 
It  was  within  the  power  of  the  legislature  to 
constitute  these  schools,  and  to  provide  for 
their  support  by  methods  different  from 
those  adopted  for  like  purposes  as  to  other 
schools.  In  a  sense,  the  provisions  had  to  be 
special,  for  no  part  of  the  state  school  fund 
or  general  school  tax  could  be  used  to  sup- 
port the  high  school.  The  law  is  general  in 
its  operation,  for  it  applies  alike  to  all  cities. 
incorporated  towns,  and  school  districts  hav- 
ing a  population  of  1,000  inhabitants  or  more; 
and  it  is  general  in  Its  purpose,  for  it  gives 
to  ^11  Inhabitants  of  the  state  similarly  situ- 
ated equal  opportunity  to  avail  themselves 
of  the  benefits  to  be  derived  from  these 
schools.  The  nature  and  objects  of  these 
schools  suggest  a  classification  different  from 
the  common-school  corporation,  and  ration- 
ally justify  the  diversity  in  the  legislation 
as  to  them.  People  v.  Railroad  Co..  105  Cal. 
576,  38  Pac.  905.  While  it  is  true,  as  suggest- 
ed by  appellant,  that  the  taxpayer  Is  com- 
pelled to  pay  a  special  tax  to  support  the 
high  school,  without  being  heard  upon  the 
amount  of  his  tax  In  the  manner  be  may  be 
heard  before  being  compelled  to  pay  a  special 
tax  to  support  the  common  school,—!,  e.  by 
voting  at  an  election  called  for  the  purpose, 
—the  act  is  not  for  that  reason  special  legis- 
lation. We  do  not  feel  called  upon  to  discuss 
the  several  specific  objections  above  noted. 
We  think  the  high-school  act  here  involved 
meets  the  definition  of  a  general  law,  as 
pointed  out  In  the  case  last  cited. 

2.  The  objection  that  the  proceedings  dirt 
not  comply  with  the  requirements  of  the  law- 
is  not  well  taken.    The  petition  is  directed  to- 
the  "trustees  of  Balem  school  district,  of  the 
county  or  San  Joaquin"  (naming  them).    This 
was  sufficient,  without  directing  the  petition  to 
the  board  of  trustees.    It  states  the  population 
of  the  district  to  be  more  than  1,000.     It  gives 
the  boundaries  of  the  proposed  district,  and 
shows  that  they  include  the  whole  of  Salem 
school  district.    The  body  of  the  petition  doerf 
not  state  that  the  signers  constitute  "a  ma- 
jority of  the  heads  of  families"  of  the  district, 
but  appended  to  it,  and  forming  a  part  of  it.  as 
submitted  to  the  trustees,  is  a  certificate  sign- 
ed by  the  school-census  marshal   for  Salem 
school  district,  in  which  he  certifies  that  tb«- 
petition  "contains  the  names  of  a  majority  of 
the   heads   of   families   in    the   aliove-nained 
school  district,  as  shown  by  the  last  soliool- 
censns  report."    Section  1070,  snpra.  provides 
that  "whenever  a  majority  of  the  heads  of 
families    •     •     •     shall  nnite  in  a  pftitli>n  to 
the    •     *    »    board  of  school  trustees,'*  « t<'. 
We  think  the  petition  was  sufflclmt.     Fr«'il 
erick  V.  City  of  San  Luis  Obispo,  li8  Cal.  :M»1. 
50  Pac.  601. 

It  is  objected  tliat  the  petition  of  the  trus- 
tees to  the  county  superintendent  of  pul)li<- 
schools  to  call  an  election  was  insutticlent.  h«-- 
cause  it  is  unverified  and  is  not  nutiientlcnt  •«! 
by  the  clerk;  also,  because  it  begins.  •*AV,\  th,> 
undersigned    school   trustees,"   aud   contalii.s. 


Digitized  by 


Google 


CaL) 


PEOPLE  V.  LODI  HIGH-SCHOOL  DIST. 


663 


"Now,  therefore,  we,  the  undersigned  trustees, 
.and  your  petitioners  will  ever  pray,"  and  bears 
these- names  over  the  word  ^'Trustees,"  and  Is 
Indorsed,  "Petition  by  Trustees,"  etc.  The 
point  is  that  the  act  requires  a  petition  to  the 
board  of  trustees  and  a  i>etltlon  by  the  boa^ 
of  trustees.  The  section,  requires  the  trustees 
"to  petition  the  county  superintendent  of 
schools  to  call  an  election  in  *  *  *  said 
school  district,  for  the  determination  of  the 
question."  No  form  of  petition  is  prescribed. 
This  petition  was  sufficient.  It  was  quite  full 
and  specific  as  to  the  purpose  for  which  it  was 
presented,  and  was  prima  facie  authority  to 
the  county  school  superintendent. 

It  is  claimed  that  the  evidence  is  insufficient 
to  support  the  finding  that  the  petition  was 
signed  by  a  majority  of  the  heads  of  families 
in  the  district.  There  was  evidence  that  the 
signers  to  the  petition  were  heads  of  families, 
l)ut  no  direct  evidence  appears  In  the  transcript 
that  they  constituted  a  majority  of  the  heads 
of  families.  It  appears,  however,  that  the 
(■eusus  marshal  correctly  toolc  the  census  of  all 
the  heads  or  families,  and  that  the  original 
sheets  used  by  the  marshal  and  showing  this 
census  were  before  the  school  trustees  when 
the  petition  was  presented  to  them,  and  were 
also  used  at  the  trial  of  this  case.  They  fur- 
nished evidence  from  which,  by  comparison  of 
the  names  on  the  petition  with  those  on  the 
sheets,  the  fact  could  be  determined  whether  a 
majority  of  all  the  heads  of  families  signed 
the  petition.  We  must  presume  that  this  evi- 
dence was  sufficient,  inasmuch  as  it  does  not 
appear  in  the  record.  It  was  the  duty  of  the 
defendant  to  malce  out  its  case  at  the  trial,  but 
on  the  appeal  by  plaintiff  it  became  the  duty 
of  the  latter  to  show  error  affirmatively.  If 
for  any  reason  these  census  sheets  did  not 
prove  what  they  purported  to  show,  they 
should  have  been  printed  in  the  record.  It 
was  admitted  at  the  trial  that  the  district  had 
a  population  of  over  1,000. 

It  is  claimed  that  the  county  superintendent 
of  schools  had  no  power  to  nominate  the  elec- 
tion board.  The  statute,  in  terms,  directs  the 
county  superintendent  to  call  the  election,  and 
to  appoint  three  qualified  electors  of  the  dis- 
trict to  conduct  the  election.  He  named  J.  D. 
Huffman,  C.  M.  Ferdun,  and  R.  L.  Graham. 
Graham  wno  siclc  and  did  not  attend,  and  an 
elector,  S.  W.  Soliars,  was  chosen  to  fill  the 
vacancy.  Huffman  testified:  "I  was  one  of 
the  oflicers  appointed  to  conduct  the  election. 
R.  L.  Graham  did  not  attend.  *  •  •  Upon 
ascertaining  this  tact  the  officers  of  the  elec- 
tion and  three  or  four  other  electors  present 
selected  Mr.  SoUars  in  Mr.  Graham's  place. 
He  was  a  bystander  and  freeholder.  He  took 
the  oath  and  acted.  I  was  one  of  the  Judges, 
and  Mr.  Ferdun  the  other.  We  were  electors." 
On  cross-examination  he  testified:  "I  don't 
Icnow  but  what  I  and  Mr.  Ferdun  named  Mr. 
Soliars  between  us,  without  reference  to  any 
other  of  the  electors  present  I  don't  icnow 
anything  as  to  the  details  of  that  part  of  it. 
There  was  no  record  made  of  any  kind.    It 


was  a  kind  of  free  and  easy  affair.  We  all 
had  a  chip  in  it.  I  think  we  conferred  with 
the  others.  I  don't  know."  The  complaint 
sets  forth  in  an  exhibit  the  returns  of  the  elec- 
tion lK>ard  to  tue  county  superintendent  which 
the  law  requires  to  be  made.  The  returns  cer- 
tify to  Graham's  absence  on  account  of  sick- 
ness, and  the  appointment  of  Soliars  In  his 
stead.  Then  follows  the  verified  statement 
that  an  election  was  held  May  23,  181)6,  "to 
determine  whether  a  high  school  shall  be  es- 
tablished and  maintained,  or  not,  in  said  Salem 
school  district."  The  returns  recite  the  names 
of  the  inspector,  judges  (Soliars  among  them), 
the  clerks,  and  sets  out  the  oath  of  office,  with 
signatures  attached.  A  list  of  174  voters  Is 
given,  followed  by  a  certificate  signed  by  the 
inspector,  judges,  and  clerks,  certifying  that 
174  electors  voted  at  the  election.  The  tally 
list  is  set  forth,  showing  the  vote  to  have  been: 
"For  the  high  school,  one  hundred  and  forty; 
against  the  high  school,  thirty;  blanks,  four." 
And  this  is  attested  and  signed  by  the  inspec- 
tor, the  Judges,  and  clerks.  It  was  held  in 
Sprague  v.  Norway,  ai  Gal.  174,  where  an  in- 
spector appointed  by  the  supervisors  did  not 
attend,  and  the  Judges  filled  the  vacancy,  in- 
stead of  his  being  appointed  by  the  electors 
present,  that  It  was  not  such  irregularity  as 
vitiated  the  election  In  that  precinct,  provided 
the  result  of  tlie  election  was  not  thereby 
changed.  Approved  in  Keller  v.  Chapman,  34 
Cal.  635;  Preston  v.  Culbertaon,  68  Cal.  196. 
See,  also,  1  DiU.  Mun.  Corp.  i  197;  Atkinson 
V.  Lorbeer,  111  Cal.  419,  44  Pac.  162. 

It  Is  objected  that  the  polls  should  have  been 
opened  earlier  and  closed  earlier;  citing  Peo- 
ple V.  Canithers  School-Dist,  102  Cal.  184,  36 
Pac.  396.  Section  1S97,  PoL  Code,  provides 
that  in  districts  such  as  this  one,  "the  polls 
must  not  be  opened  before  nine  o'clock  a.  tn., 
nor  kept  open  less  than  four  hours."  The  no- 
tice of  election  required  the  polls  to  be  kept 
open  from  two  o'dock  p.  m.  until  sunset.  Thi9 
was  a  sufficient  compliance  with  the  law. 

The  superintendent  of  schools  directed  the 
notice  of  election  to  be  published  In  the  Iiodi 
Sentinel,  a  weekly  newspaper  published  in  said 
district,  and  the  proof  is  that  it  was  so  pub- 
lished. Appellant  is  in  error  In  claiming  that 
the  notice  required  publication  In  the  Lodi 
Weekly  Sentinel: 

It  Is  objected  that  the  notice  did  not  remain 
posted  for  the  fifteen  days  required  by  law. 
The  proof  Is  that  it  was  duly  posted  on  May 
6,  1896,  The  election  was  held  on  May  23d 
following.  It  was  not  necessary  to  prove  that 
the  notice  remained  posted  each  day  after  it 
was  posted. 

There  are  numerous  other  assignments,  but 
we  find  none  importing  prejudicial  error.  The 
Judgment  and  order  should  be  affirmed. 

We  concur:  COOPER,  C;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 
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JOHNSON  T.  BANK  OP  LAKE.    (S.  F.  956.)  i 
(Supreme  Court  of  CalifornU.     June  8,  1899.) 

4TTORNET  AND  CLIENT— ACTION  FOR  FBB3— 
LIMITATIONS. 

The  liability  of  a  corporatioii  on  a  contract 
of  employment  of  an  attorney  accrues,  witliiu  the 
meaning  of  the  statute  of  limitations  (Code  Civ. 
Proc.  {  359),  when  the  services  are  performed, 
and  not  when  the  contract  ia  made. 

Department  2.  Appeal  from  superior  coart, 
Lake  county. 

Action  by  F.  El  Johnson  against  the  Bank 
of  Lake.  Judgment  for  defendant,  and  plaln- 
tur  appeals.     Beversed. 

T.  J,  Sheridan  and  Garret  W.  McEnemey, 
for  appellant.    M.  S.  Sayre,  for  respondent 

HEN8HAW,  J.  Plaintiff,  by  appropriate  al- 
legations, sought  to  enforce  a  liability  against 
the  Bank  of  Lake,  as  a  stockholder  of  the  Lake- 
port  Agricultural  Park  Association.  By  bis 
first  cause  of  action  he  charged  for  the  value 
of  bis  services,  as  an  attorney  at  law,  render- 
ed to  the  association,  at  its  request,  in  defense 
of  an  action  in  which  it  was  a  defendant,  "In 
consideration  of  which  the  Lakeport  Agricul- 
tural Association  promised,  undertook,  and 
agreed  to  pay  the  plaintiff  the  reasonable  val- 
ue of  the  said  services  whenever  thereto  re- 
quested." The  second  cause  of  action  char- 
ged for  moneys  expended  by  plaintiff  for 
the  association  at  its  request,  and  under  its 
promise  of  repayment  The  third  cause  of  ac- 
tion was  for  the  value  of  the  services  of  J.  J. 
Bmton,  rendered  under  a  like  employment  as 
attorney  at  law  In  the  same  litigation;  Bni- 
ton's  claim  having  been  assigned  to  plaintiff. 
The  court  found  the  employment,  the  value  of 
the  services,  and  the  expenditures  of  moneys, 
all  as  pleaded  in  the  complaint;  but  It  found 
that  defendant's  plea  of  the  statute  of  limita- 
tions was  a  good  plea,  "because  the  employ- 
ment of  plaintiff  and  of  Bruton  to  perform  the 
services  which  they  did  perform  was  made 
prior  to  the  time  when  the  defendant  became 
a  stockholder,  although  the  services  were  ac- 
tually performed  and  rendered  after  the  date 
when  defendant  became  such  stockholder." 
Judgment  therefore  passed  for  the  defendant, 
saving  as  to  a  small  portion  of  the  money  ex- 
pended. As  to  this  money  no  question  Is  made 
upon'  this  appeaL 

Section  359  of  the  Code  of  Civil  Procedure 
provides  that  an  action  against  a  stockholder 
of  a  corporation  to  enforce  a  liability  created 
by  law  must  be  brought  within  three  years 
after  the  liability  was  created.  Section  322 
of  the  Civil  Code  declares  that  the  liability  of 
each  stockholder  Is  determined  by  the  amojmt 
of  stock  or  shares  owned  by  him  at  the  time 
the  debt  or  liability  was  Incurred.  The  point 
then  here  presented  is:  When,  under  this  con- 
tract was  the  liability  of  the  corporation  cre- 
ated? If  it  was  created  at  the  time  of  the 
employment,  as  the  trial  court  held,  its  judg- 
ment Is  admittedly  proper.  If  it  was  created 
at  the  time  when  the  services  were  fully  per- 

i  Rehearing  denied  July  7.  IS'.IO 


formed,  then  the  defendant  eorporatlon  Is 
liable  In  the  amount  sued  for.  In  McBean  v. 
City  of  Fresno,  112  CaL  159,  44  Pac  358,  this 
court  had  occasion  to  construe  a  contract  of 
the  city  of  Fresno  which  was  to  continue  for 
Ave  years,  and  which  involved  the  expenditure 
0^  ^900  per  annum,  payable  quarterly.  It 
was  called  upon  to  construe  the  contract  nn- 
der  the  provisions  of  the  constitution  prohibit- 
ing cities  from  incurring  indebtedness  or  lia- 
bility, in  any  manner  or  for  any  panose,  ex- 
ceeding in  any  year  the  income  and  revenue 
provided  for  it  for  such  year.  In  cranection 
with  the  charter  of  the  city,  which  ceclared. 
"The  trustees  shall  not  create,  audit,  allow  or 
permit  to  accrue  any  debt  or  liability  In  ex- 
cess of  the  available  money  in  the  treasury." 
It  was  contended  on  behalf  of  the  city,  as  it 
is  contended  by  respondents  here,  that  the  lia- 
bility was  created  and  Incurred  at  the  time 
when  the  contract  was  entered  Into.  But  the 
conclusion  reached  and  expressed  by  this  court 
was  that  "at  the  time  of  entering  Into  the  con- 
tract no  debt  or  liability  was  created  for  the 
aggregate  amount  of  the  installments  to  be 
paid  under  the  contract,  but  that  the  sole  debt 
or  liability  created  was  that  which  arose  from 
year  to  year  in  separate  amounts  as  the  work 
was  performed."  To  the  same  effect  Is  State 
V.  McCauley,  15  Cal.  429.  In  accordance  with 
this  same  construction  may  be  cited  Garrison 
y.  Howe,  17  N.  T.  458.  In  each  case  the  time 
of  the  creation  of  the  liability  la  to  be  deter- 
mined by  the  terms  and  conditions  of  the  con- 
tract itself.  In  the  case  at  bar  it  Is  apparent 
from  its  reading  that  the  association's  liability 
to  pay  arose  only  after  performance  by  the  at- 
torney of  the  requested  services.  Before  the 
services  had  been  rendered,  tbe  attorney  could 
no  more  have  exacted  payment  under  the  con- 
tract than  could  McBean,  In  advance  of  his  ren- 
dition of  the  services,  have  required  from  the 
city  of  Fresno  the  aggregate  amount  of  pay- 
ments contemplated  by  his  five-years  contract 
Tbe  judgment  appealed  from  Is  therefore  re- 
versed. 

■  We  concur:    TEMPLE,  J.;  McFARLAND,  J. 


as  Cal.  1) 
GRAY  et  al.  t.  BSCHEN  et  al.  (S.  F.  1,021.) 
(Supreme  Court  of  California.     June*  7,  1899.) 

TROVER  —  FINDINGS  —  VERDICT  —  INSTROO- 
TIONS— APPELLANT  SHOWINO  ERROR. 
1.  In  an  action  to  recover  for  rock  canted 
away  by  one  who  purchased  only  the  debris  of 
a  blast  testimony  by  one  of  defendants  that  they 
took  the  dirt,  and  plaintiff  took  the  rock,  and 
that  the  stuff  taken  out  of  the  quarry  by  de- 
fendants was  of  no  value  at  all,  and  that  they 
did  not  at  any  time  take  away  any  rock  that 
was  above  six  inches  in  diameter,  together  with 
the  testimony  of  another,  who  was  around  the 

Elace  frequently,  that  he  never  saw  defendants 
aul  away  any  rock,  and  that  the  material  de- 
fendants' teams  hauled  from  the  quarry  was  all 
fine  stuff,  together  with  testimony  of  another 
that  defendants  took  out  waste,  small  dirt,  and 
small  bits  of  rock,  is  snflicient  to  justify  a  vei^ 
diet  that  defendants  did  not  take  away  the 
whole  of  the  rock  thrown  down  by  the  blast 
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2.  A  finding  of  fact  on  conflicting  evidence  will 
not  be  disturbed. 

3.  In  an  action  hj  a  lessee  to  recover  for 
rock  alleged  to  hiive  been  wrongfully  carried 
away  from  the  premises  by  one  who  purchased 
the  debris  of  a  blast  prior  to  plaintiff's  lease,  evi- 
dence that  all  the  quarry  that  was  blasted  was 
without  the  lines  of  the  lessor's  lot,  if  believed 
by  the  jury,  will  justify  a  verdict  for  defendants, 

4.  In  an  action  by  the  lessee  of  a  quarry  to 
recover  for  rock  alleged  to  have  been  carried 
away  from  the  leased  premises  by  one  who  pur- 
chased the  dSbris  of  a  blast  from  the  lessor  prior 
to  the  lease  under  which  plaintiff  claims  title 
to  the  rock,  an  instruction  that,  if  the  jury 
find  that  the  lessor  was  not  the  owner  of  the 
land  from  which  the  rock  was  blasted,  then  their 
verdict  must  be  for  defendants,  is  not  erroneous, 
where  there  is  some  evidence  that  the  blast  did 
not  occur  on  the  lessor's  land. 

5.  It  is  not  error  to  give  an  instruction  which, 
standing  alone,  may  have  left  the  meaning  of  a 
word  indefinite,  when,  read  in  connection  with 
the  other  instructions,  its  meaning  is  clear. 

6.  In  an  action  by  a  lessee  to  recover  for 
rock  alleged  to  have  been  wrongfully  carried 
away  from  the  leased  premises  by  one  who  pur- 
chased the  debris  of  a  blast  from  the  lessor  prior 
to  the  lease  nnder  which  plaintiff  claims  title  to 
the  rock,  an  instruction  that  if  the  jury  find 
that  the  rock,  or  any  part  thereof,  was  blasted 
out  of  L.  street  without  the  license  of  the  prop- 
er authorities  of  the  city,  then  their  verdict 
must  be  for  defendants,  is  not  erroneous,  where 
there  is  some  evidence  that  it  came  ont  of  L. 
street,  and  not  the  leased  premises. 

7.  A  lessee  of  premises,  who  by  the  terms  of 
the  lease  acquires  the  material  detached  by  a 
blast  made  prior  thereto,  only  acquires  title  to 
so  much  of  the  material  as  had  not  been  sold 
before  the  lease. 

8.  A  record  not  showing  what  modifications  of 
the  instructions  were  made  by  the  court,  or  in 
what  respect  or  at  whose  request  the  Instructions 
were  given,  a  statement  by  the  court,  embodied 
in  the  record,  that  it  is  understood  that  every 
portion  of  the  charge  is  deemed  escepted  to  by 
connsel,  and  every  omission  or  modification  is 
also  deemed  excepted  to  by  connsel,  is  insufficient 
to  base  error  on,  as  the  proceedings  are  presumed 
to  be  regular,  aud  it  is  incumbent  en  appellant 
to  show  that  there  was  error. 

9.  A  party  cannot  complain  of  an  instruction 
given  at  his  request. 

Oommlssloners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  6.  F.  Gray  and  others  against 
James  Eschen  and  others.  From  a  judgment 
In  favor  of  defendants,  plaintiffs  appealed. 
AflBrmed. 

Fisher  Ames,  for  appellants.  Boyd  &  Fl- 
field,  for  respondents. 

COOPER,  G.  Action  to  recover  $1,580  for 
goods,  wares,  and  merchandise  alleged  to 
hare  been  sold  and  delivered  by  plaintiffs  to 
defendants.  Verdict  and  judgment  for  de- 
fendants. Motion  for  new  trial,  and  order 
denying  the  same.  This  appeal  is  from  the 
judgment  and  order. 

It  Is  claimed  by  plaintiffs  that  the  evidence 
is  insufficient  to  justify  the  verdict,  In  certain 
particulars  specified.  The  first  specification 
is  as  follows:  "That  it  appears  from  the  evi- 
dence that  John  Kelso,  at  the  time  of  giving 
the  alleged  permission  to  the  defendants  to 
take  away  materials  from  said  quarry,  merely 
gave  or  granted  to  tbem  the  right  to  take 


away  what  Is  known  as  'waste'  or  'debris,' 
whereas  they  took  away,  not  only  such  waste 
or  d6bris,  but  the  whole  of  the  rock  which 
had  been  thrown  down  by  the  blast."  The 
complaint  Is  In  the  general  form  of  assumpsit 
for  goods,  wares,  and  merchandise  sold  and 
delivered.  There  Is  no  evidence  in  the  record 
of  any  sale,  but  plaintiffs.  In  support  of  their 
complaint  attempted  to  prove  the  taking  by 
defendants  of  certain  broken  rock  claimed  to 
have  been  the  property  of  plaintiffs.  On  Feb- 
ruary ^,  1895,  defendants  paid  to  one  John 
Kelso  1100,  for  which  a  receipt,  was  given  as 
follows:  "To  waste  on  property  on  the  cor- 
ner of  Lombard  and  Montgomery  streets,  one 
hundred  dollars.  Paid  February  23,  1895. 
John  Kelso,  by  Saml.  L.  I«nt."  On  July  30, 
1896,  the  said  Kelso  gave  a  lease  of  a  lot  of 
land  on  Lombard  and  Montgomery  streets  to 
plaintiffs,  which  lease  expressed  that  it  was 
"for  the  purpose  ot  having  the  rock  removed 
therefrom,  and  the  said  lots  graded  to  the 
level  of  the  present  grade,"  etc.  Prior  to 
February,  1895,  said  Kelso  had  blasted  the 
bluff  In  the  vicinity  of  Lombard  and  Mont- 
gomery streets,  by  which  blast  several  thou- 
sand tons  of  rock,  debris,  etc.,  were  thrown 
upon  the  land  in  the  vicinity,  and  upon  the  lot 
so  leased  by  said  Kelso  to  plaintiffs.  The 
rock  and  earth  bad  been  loosened  by  the 
blast  before  the  receipt  was  given  to  defend- 
ants by  Kelso  for  the  $100.  The  portion  of 
the  rock  so  lying  upon  the  ground,  and  claim- 
ed to  have  been  taken  away  by  defendants 
after  July  30th,  Is  the  property  alleged  to 
have  been  sold  and  delivered  to  defendants. 
The  specification  therefore  Is  directed  to  the 
fact  that  defendant  not  only  took  away 
"waste  or  dSbrls,"  but  the  whole  of  the  rock 
which  had  been  thrown  down  by  the  blast. 
Defendant  Eschen  testified:  "Gray  Bros, 
were  hauling  the  clean  rock.  They  were  en- 
gaged In  doing  that  until  they  got  all  the 
clean  rock  hauled  away.  We  took  the  dirt 
and  they  took  the  rock.  •  •  •  The  stuff 
we  took  out  of  that  quarry  of  Kelso's  was  of 
no  value  at  all.  *  »  »  We  didn't  take 
away  any  rock  at  any  time  while  we  were 
there  that  was  above  six  inches  In  diameter, 
and  we  were  there  from  February,  the  time 
we  made  the  purchase,  until  about  the  20th 
of  May."  The  witness  Burke  testified:  "I 
remember  this  fall  of  rock  in  the  Kelso  quar- 
ry. After  the  30th  of  July,  1895,  the  char- 
acter of  the  material  which  Captain  Eschen's 
teams  drew  out  of  there  was  all  fine  stuff. 
♦  •  •  I  was  around  there  all  the  time,  off 
and  on.  I  always  seen  the  stuff  they  were 
hauling.  •  •  *  I  never  saw  them  haul 
away  any  rock."  The  witness  Minor  testi- 
fied: "I  know  the  kind  of  material  that 
our  men  took  out  of  that  quarry  after  the  30th 
of  July,  1895.  They  took  waste  and  small 
dirt,— small  bits  of  rock."  There  Is  other  tes- 
timony of  the  same  character,  but  the  above  is 
sufficient.  This  evidence  was  approved  by 
the  verdict  of  the  jury,  and  It  therefore  was 
sufficient  to  show  that  defendant   "did   not 


Digitized  by 


Google 


666 


67  PACIFIC  REPORTER. 


(Cal. 


take  away  the  whole  of  the  rock  which  had 
been  thrown  down  by  the  blast." 

The  second  specUication  of  Insufflciency  of 
evidence  is  as  follows:  "It  appears  from  the 
evidence  that  not  more  than  fifteen  per  cent, 
of  the  materials  thrown  down  by  the  blast 
was  waste  or  debris,  which  the  defendants, 
If  they  had  any  right  to  remove  any  material 
from  the  quarry,  could  legally  have  removed, 
and  that  as  a  fact  the  defendants  did  remove 
nearly  all  if  not  the  entire  one  bmidred  per 
cent,  of  the  material  so  thrown  down."  If 
all  the  evidence  In  the  record  showed  that 
not  more  than  15  per  cent,  of  the  materials 
thrown  down  by  the  blast  was  "waste  or 
debris,"  then  this  specification  would  be  well 
taken,  provided  the  fact  were  a  material  and 
controlling  -  one.  But  there  is  certainly  a 
very  sharp  conflict  In  the  record  as  to  the 
amount  or  percentage  of  the  blast  which  was 
rock,  and  the  amount  which  was  d6brls. 
The  witness  Minor  said:  "As  to  the  coarse- 
ness or  fineness  of  that  rock,  I  can  say  that, 
while  Mr.  Kelso  quarried  there,  I  suppose 
there  was  about  from  fifty  to  seventy-five 
jier  cent,  of  It  that  was  dfibrls.  I  call  'debris' 
anything  that  he  did  not  want  Anything 
that  he  did  not  call  'rock'  I  called  'd4bris.' 
•  •  *  Only  twenty-flve  per  cent,  of  the 
entire  mass' was  rock  larger  than  your  fists." 
The  witness  Kelso  testified  that  any  rock 
smaller  than  six  inches  was  called  "d6brls." 
This  testimony  shows  that  more  than  15  per 
cent,  of  the  materials  thrown  down  by  the 
blast  was  "waste  or  dfibrls."  From  this  we 
cannot  say  that  the  evidence  Is  in.sufflclent  to 
justify  the  verdict  in  either  of  the  respects 
specified.  Under  the  Code,  and  the  rule 
inany  times  repeated  by  this  court  we  are 
not  at  liberty  to  consider  the  insufllclency  of 
the  evidence  In  any  other  respects  than  those 
specified.  Moreover,  the  witness  Murdock 
testified  that  he  was  present  when  the  blast 
exploded,  and  that  he  worked  for  Kelso,  and 
that  "all  the  quarry  that  was  blasted  was 
within  the  lines  of  Lombard  street."  If  the 
jury  believed  this  evidence,  which  they  had 
the  right  to  do,  then  the  verdict  would  be 
justified  upon  the  ground  that  the  rock  did 
not  come  off  the  lot  leased  to  plalntUFs,  and 
plaintiffs  had  no  title  to  It 

The  plaintiffs'  counsel,  In  the  bill  of  excep- 
tions and  statement,  specifies  six  errors  of 
law  occurring  at  the  trial,  by  reason  of  the 
court  giving  certain  instructions  to  the  jury, 
but  In  his  brief  argues  only  four,  and  we  will 
examine  only  those  urged  In  the  brief. 

The  first  instruction  complained  of  reads 
as  follows:  "If  you  find  and  believe  that 
John  Kelso  was  not  the  owner  of  the  land 
from  which  the  said  materials  were  blasted, 
and  had  no  interest  or  estate  In  said  land 
which  gave  to  him  the  right  to  blast  them 
out  and  the  only  right  to  said  materials  de- 
rived to  the  plaintiffs  was  derived  from  John 
Kelso,  your  verdict  will  be  for  the  defend- 
ants." It  Is  not  claimed  but  that  the  In- 
struction is  correct  as  an  abstract  proposi- 


tion of  law,  but  It  Is  said  theire  was  no  issue 
as  to  the  ownership  by  John  Kelso  of  the 
lands  from  which  the  said  materials  were 
blasted.  The  plaintiffs,  under  the  Issues 
made  by  the  pleadings,  had  to  prove  that 
they  were  the  owners  of  the  "merchandise 
sold  and  delivered"  to  defendants.  To  prove 
such  title  they  Introduced  what  is  called  a 
'lease"  from  John  Kelso  to  them,  and  the 
whole  theory  of  the  plaintiffs  Is  that  the 
rocks  were  taken  from  the  premises  describ- 
ed in  this  lease.  If  Kelso  did  not  ovm  the 
land  from  which  the  materials  were  blasted, 
the  plaintiffs,  as  we  understand  the  case, 
could  not  recover.  There  was  testimony  that 
all  the  blasting  was  within  the  lines  of  Lom- 
bard street  If  this  Is  true,  then  the  rock  did 
not  come  from  the  lands  described  In  the 
lease  to  plaintiffs,  and  Kelso  was  not  the 
owner  of  the  lands  from  which  the  materials 
were  blasted.  It  Is  claimed  that  it  was  error 
for  the  court  to  use  the'  words  "said  mate- 
rials," because  the  term  Is  so  Indefinite  that 
the  jury  may  have  considered  that  It  meant 
rock  as  well  as  waste  material.  The  court 
In  other  parts  of  its  instruction  referred  to 
said  materials  as  those  taken  by  defendants, 
and  told  the  jury  that  they  were  to  deter- 
mine from  all  the  facts  and  circumstances 
what  materials  were  Included  within  the 
term  "waste."  Applying  the  rule  that  all  the 
Instructions  are  to.be  read  together,  as  sup- 
plementing and  explaining  each  other,  the  in- 
struction could  not  have  been  misleading. 

The  second  instruction  complained  of  reads 
as  follows:  "If  you  find  and  believe  that  the 
said  materials,  or  any  part  thereof,  was 
blasted  out  of  Lombard  street  without  the 
license  of  the  proper  authorities  of  the  dty 
and  county  of  San  Francisco,  then  your  ver- 
dict will  be  for  the  defendants,  so  far  as  all 
the  materials  which  so  came  out  of  Lombard 
street  If  any,  are  concerned,  but  not  neces- 
sarily as  to  the  other  materials."  The  rea- 
sons given  as  to  why  the  first  Instruction 
was  not  prejudicial  error  apply  to  this. 
There  was  testimony  in  the  record  that  the 
blasting  was  out  of  Lombard  street 

The  third  Instruction  'complained  of  Is  as 
follows:  "If  you  find  and  believe  that  said 
materials  came  out  of  the  flfty-vara  lot  on 
the  southwest  corner  of  Tx>mbard  and  Mont- 
gomery streets,  and  that  all  the  allegations 
of  the  complaint  are  true,  then  your  verdict 
for  the  value  of  said  materials,  exclusive  of 
waste,  will  be  for  the  plaintiffs."  The  In- 
struction was  certainly  favorable  to  plain- 
tiffs, and  could  not  have  Injured  their  case, 
unless  they  were  entitled  to  recover  for 
waste.  Defendants  had  bought  of  Kelso, 
and  paid  for,  the  waste,  long  before  the 
lease  was  made  to  plaintiffs.  If  defendants 
and  plaintiffs  both  claim  title  from  a  com- 
mon source,  as  counsel  elsewhere  states  In 
his  brief,  it  appears  to  us  that  the  plaintiff's 
only  took  from  Kelso  that  which  had  not  be- 
fore been  sold  to  defendants. 

The  fourth  and  last  instruction  complained 
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of  reads  as  follows:  "On  the  contrary,  If 
you  find  and  believe  that  the  defendants  took 
and  removed  materials  other  than  waste, 
and  that  the  complaint  Is  true,  then  your  ver- 
dict for  said  materials,  other  than  waste,  so 
taken  and  removed,  will  be  for  the  plain- 
tiffs." This  Instruction  Is  practically  the 
same  as  the  third  complained  of,  and  for  the 
same  reasons  the  giving  of  It  was  not  error. 
We  have  considered  the  alleged  errors  In 
giving  the  Instructions,  but  we  might  well 
have  held  that  proper  exceptions  were  not 
taken  to  them.  The  court,  in  giving  the  In- 
structions, said,  "I  give  you  the  following 
instructions,  based  upon  those  given  by  the 
respective  counsel,  and  In  some  Instances 
they  have  been  modified  by  the  court,"  and 
then  proceeded  to  read  or  give  the  instruc- 
tions. They  were  not  numbered,  and  there 
is  nothing  in  the  record  to  show  whether  any 
particular  Instruction  was  given  at  the  re- 
quest of  the  plaintiffs  or  of  the  defendants, 
or.  If  modified  by  the  court,  in  what  respect 
or  what  was  the  Instruction  modified.  The 
respective  counsel  asked,  after  the  instruc- 
tions were  read,  "that  certain  exceptions  to 
the  Instructions  given  by  the  court  be  re- 
served."' The  court  stated,  "It  is  understood 
that  every  portion  of  the  charge  is  deemed 
excepted  to  by  each  counsel,  and  every  omis- 
sion or  modification  is  also  deemed  excepted 
to  by  each  counsel."  We  cannot  possibly 
say  from  this  record  that  there  was  a  single 
omission  or  modification.  It  does  not  ap- 
pear that  plaintiffs  excepted  to  any  instruc- 
tion, or  any  portion  of  any  instruction.  If 
the  Instructions,  under  the  statement  of  the 
court,  are  deemed  excepted  to  by  plaintiffs, 
we  are  totally  in  the  dark  as  to  whether 
such  instruction  was  given  at  the  request 
of  plaintiffs  or  of  defendants.  It  certainly 
could  not  avail  plaintiffs'  counsel  to  except 
to  an  instruction  offered  by  himself.  It  Is 
presumed  that  the  proceedings  in  the  court 
below  were  regular,  and,  where  error  is 
claimed,  It  is  incumbent  upon  appellants  to 
show  it  affirmatively.  Applying  the  rule  to 
the  instructions  given  In  this  case,  we  must 
presume  that  each  and  every  one  of  the  in- 
stnictions  were  given  at  the  request  of  plain- 
tiffs' counsel.  We  find  nothing  In  the  record 
to  show  that  plaintiffs  excepted  to  any  one 
of  the  Instructions  so  given,  but  the  court 
said  that  they  might  each  be  deemed  except- 
ed to.  It  cannot  avail  counsel  to  deem  his 
own  instructions  "excepted  'to."  In  Bern- 
stein V.  Downs,  112  Cal.  205,  44  Pac.  587, 
certain  Instructions  were  given  to  the  Jury 
at  the  request  of  plaintiff.  Counsel  for  de- 
fendants said:  "We  except  to  the  instruc- 
tions asked  for  and  allowed  by  the  court  on 
the  part  of  the  plaintiff."  This  court  held 
this  was  not  a  specification  of  the  particular 
errors  upon  which  the  party  intended  to 
rely,  and  In  the  opinion  said:  "There  cer- 
tainly should  be  at  least  an  exception  to 
each  of  the  Instructions,  by  number  or  other 
designation;   otherwise,  the  attention  of  the 


court  is  not  called  to  any  one  particular  al- 
leged error."  If  counsel  in  this  case  had 
said  at  the  conclusion  of  giving  the  instruc- 
tions, "I  except  to  every  portion  of  the 
charge,  and  every  omission  or  modification 
thereof,"  it  could  not  plausibly  be  claimed 
that  the  exception  was  sufficient.  If  it 
would  not  have  been  suflBcient  for  counsel  to 
have  made  the  exception  In  this  form,  it 
certainly  was  not  sufficient  "that  he  be 
deemed  to  have  made  it"  In  the  case  of 
Cockrlll  V.  Hall,  76  Cal.  195,  18  Pac.  318,  the 
exception  was,  'To  each  and  every  part  and 
to  the  whole  of  said  Instructions  the  plain- 
tiff duly  excepted."  This  court  held  the  ex- 
ception Insufilcient,  and  in.  discussing  the  ex- 
ception said,  "This  was  nothing  more  than 
an  exception  taken  to  the  whole  charge  of 
the  court,  without  bringing  to  Its  attention 
any  special  point  where  error -was  claimed 
to  have  been  committed."  Under  the  rule 
laid  down  in  the  above  cases,  we  do  not 
think,  even  if  the  instructions  contain  error, 
that  plaintiffs  can  avail  themselves  of  it  on 
this  record.  We  advise  that  the  Judgment 
and  order  be  affirmed. 

We  concur:    HAYNES,  C;  CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(12S  Cal.  15) 
DOYLE  V.  REPUBLIC  LIFE  INS.  CO.  et  al. 

(S.  F.  1,113.) 
(Supreme  Court  of  California.     June  8,  1899.) 

APPEALABLB  ORDER— NEW  TRIAL. 

1.  An  order  refusing  a  motion  to  vacate  a  de- 
fault judgment  and  permit  defendant  to  answer 
to  tlie  merits  is  not  a  final  judgment,  but  an  or- 
der made  after  final  judgment,  from  which  ap- 

§eal  is  required,  by  Code  Civ.  Proc.  {  938,  subd. 
,  to  be  taken  within  UO  days. 

2.  There  can  be  no  new  trial  of  a  "motion." 

3.  A  subsequent  order  refusing  to  vacate  an 
appealable  order  regularly  and  advisedly  made 
is  not  appeaiaUe. 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county. 

Action  by  John  T.  Doyle  against  the  Re- 
public Life  Insurance  Company.  There  was 
a  Judgment  for  plaintiff,  and  from  an  order 
refusing  to  vacate  the  Judgment,  and  a  de- 
nial of  a  new  trial  of  this  motion,  Samuel  D. 
Ward,  receiver,  appeals.    Dismissed. 

Vincent  Neale,  for  appellant.  Q.  W.  MoEn- 
erney,  for  respondent. 

HENSHAW,  J.  Plaintiff  had  obtained 
Judgment  against  the  Republic  Life  Insurance 
Company,  a  corporation  organized  under  tlie 
laws  of  the  state  of  Illinois.  The  service  of 
the  summons  was  by  publication  and  mail- 
ing, and  the  defendant  corporation  suffered 
default.  One  year,  less  11  days,  after  entry 
of  this  Judgment,  S.  D.  Ward  asked  that  It 
be  vacated,  and  that  be,  as  receiver  of  the 
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defendant  corporation  under  appointment  of 
the  circuit  court  of  Illinois,  be  permitted  to 
answer  to  the  merits  of  the  action.  His  mo- 
tion Tras  denied  by  an  order  given  on  May  12, 

1896.  Thereafter  he  moved  for  a  new  trial 
of  this  motion,  and  by  its  order  of  May  8, 

1897,  the  court  denied  his  latter  application. 
He  took  his  appeals  from  both  of  these  orders 
after  that  date. 

Neither  of  these  appeals  can  be  entertained. 
The  order  of  the  court  refusing  Ward  leave 
to  answer  was  not  a  final  judgment,  but  was 
an  order  made  after  final  judgment.  Ills  ap- 
peal therefrom  was  not  taken  within  60  days. 
Code  Civ.  Proc.  §  939,  subd.  3.  It  must  there- 
fore be  dismissed.  The  order  denying  the 
motion  for  a  new  trial  of  the  petition  for 
leave  to  answer  is  not  appealable— First,  be- 
cause the  practice  of  moving  for  a  new  trial 
of  a  motion  is  one  neither  countenanced  nor 
permitted  by  our  procedure  (Code  Civ.  Proc. 
IS  590,  656);  and,  second,  because  a  subse- 
quent order  refusing  to  vacate  an  appealable 
order,  which  has  been  regularly  and  advised- 
ly made.  Is  not  appealable.  Harper  v.  HU- 
dreth,  99  Cal.  265,  33  Pac.  1103.  Both  of  the 
appeals  are  therefore  ordered  dismissed. 

We  concur:    TEMPLHJ,;  McFARLAND,  J. 


(125  Cal.  «) 
SMELTZBR  y.  MILLER,  County  Auditor. 
(S.  P.  964.) 

(Supreme  Court  of  California.     June  9,  1899.) 

COUNTIES— LETTING  CONTRACTS— ADVERTISE- 
MENT FOR  BIDS. 

That  the  V)oard  of  supervisors  may  cure  pre- 
vious informalities  in  letting  contracts  by  sub- 
sequent nitifieation  has  no  application  wlic-re  the 
board,  by  failure  to  advertise  for  bids  for  county 
printing,  as  required  by  Poi.  Code,  §  3706.  as 
amended  in  1890,  had  no  power  to  make  the  con- 
tract in  the  first  instance. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Monterey  county. 

Action  by  M.  J.  Smeltzer  against  Qeorge  S. 
Milder,  auditor  of  Monterey  county.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

J.  K.  Alexander,  for  appellant  S.  F.  Cell 
and  P.  E.  Zabala,  for  respondent 

GRAY,  a  AU  the  qnestlons  Involved  In 
this  appeal  were  stated  by  this  court  thor- 
oughly discussed,  and  settled  on  the  form« 
appeal  herein.  Smeltzer  v.  Miller,  113  Cal. 
163,  45  Pac.  204.  Prior  to  that  appeal  the 
trial  court  had  snstained  a  demurrer  to  the 
complaint,  and  this  court  after  reciting  parts 
of  the  complaint  held  that  It  stated  a  cause 
of  action,  and  that  the  demurrer  should  have 
been  overruled.  It  appears  that  on  the  re- 
turn of  the  case  to  the  trial  court,  an  answer 
was  filed,  and  a  trial  had,  and  the  fifth  and 
sixth  findings  of  the  court  are  as  follows:  "(5) 
That  on,  to  wit  the  7th  day  of  June,  1894,  the 
board  of  supervisors  of  said  county  of  Mon* 


terey  made  and  entered  In  the  minutes  of 
said  board  the  followUig  orders,  to  wit;  This 
being  the  time  fixed  to  hear  the  report  of  the 
committee  heretofore  appointed  to  propose 
the  rate  of  county  printing  and  furnishing 
blanks  for  one  year,  from  June  10,  1894,  ,to 
June  10,  1895,  said  report  is  presented  to  the 
board,  and  by  the  board  accepted,  and  so 
fixed,  and  the  following  prices  as  proposed  by 
the  committee  are  adopted,  to  wit:  For  print- 
ing the  proceedings  of  board  of  supervisors, 
per  square  of  two  hundred  and  forty  ems, 
nonpareil,  twenty-five  cents.  For  ordinances, 
orders,  notices,  reports,  etc.,  sixty  cents  per 
square  for  first  Insertion,  and  twenty-five  cents 
per  square  for  each  subsequent  insertion.  For 
delinquent  tax  list,  sixty  cents  per  square  for 
first  insertion,  and  twenty-five  cents  per 
square  for  all  subsequent  insertions.  On  mo- 
tion of  J.  T.  Porter,  seconded  by  T.  J.  Field,  it 
Is  ordered  that  the  minutes  of  the  board  of 
supervisors,  and  all  orders,  ordinances,  and 
notices  made  by  the  board,  and  all  printing 
ordered  by  the  board  of  supervisors  of  Mon- 
terey coimty,  be  and  are  hereby  awarded  to 
the  Salinas  Weekly  Index,  a  weekly  newspa- 
per printed  and  published  In  Salinas  City,  for 
one  year,  commencing  June  10, 1894,  and  end- 
ing June  10,  1896.'  (6)  That  during  the  en- 
tire year  of  1895  said  board  of  supervisors  of 
said  Monterey  county  failed,  neglected,  and 
refused  to  advertise  for  bids  for  publication 
of  the  delinquent  tax  list  of  said  county  of 
Monterey  for  the  year  1894-85,  and  said  board 
of  supervisors  of  said  Monterey  county  failed, 
neglected,  and  refused  to  contract  or  award 
any  contract  for  said  publication  with  the 
lowest  or  any  bidder  after  ten  days,  or  any 
public  or  any  notice  that  such  contract  would 
be  let;  that  no  sealed  proposals  or  bids  were 
ever  received  by  said  ijoard  of  supervisors  for 
the  publication  of  said  delinquent  tax  list,  and 
the  making  of  the  orders  of  said  board  of  su- 
pervisors mentioned  in  finding  5  were  the  only 
provisions  made  by  said  board  of  supervisors 
for  the  publication  of  said  or  any  delinquent 
tax  list" 

These  findings  show  that  the  printing  of  the 
tax  list  was  not  even  awarded  to  the  news- 
paper mentioned,  and,  further,  that  there  was 
no  advertising  for  bids,  and  no  contract  made 
with  the  board  of  sitpervisors  for  printing  the 
tax  list;  that  section  3766  of  the  Political 
Code,  as  amended  in  1895,  was  not  complied 
with;  and  that  the  complaint,  as  set  out  and 
held  sufficient  In  the  former  opinion  of  this 
court,  was  absolutely  true.  This  court  has 
had  occasion  to  approve  Its  first  decision  here- 
in in  the  case  of  Harris  v.  Cook,  119  Cal.  4M, 
51  Pac.  692.  The  case  at  bar  is  clearly  dis- 
tinguishable from  Power  v.  May,  114  Cal. 
207,  46  Pac.  6,  and  the  other  cases  cited  by 
respondent,  holding  that  the  board  of  super- 
visors may  cure  previous  Informalities  by  suit- 
sequent  ratification  and  recognition  of  liabil- 
ity. In  Power  v.  May,  the  board  had  the 
power  to  make  the  contract  which  It  sabse- 
quently  ratified  (see  Power  T.  May  [Cal.]  55 
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Fac.  799);  btit  In  tbe  case  at  bar  the  board 
never  had  the  power  to  make  the  contract  for 
the  printing,  for  the  reason  that  they  had  not 
advertised  for  bids  as  required  by  the  statute, 
and  therefore  they  could  not  call  into  existence 
by  subsequent  ratification  a  contract  that  they 
bad  no  power  to  make  in  the  first  instance. 
The  former  decision  of  this  court  herein  is 
not  only  correct,  but  it  is  the  law  of  the  case. 
I  advise  that  the  Judgment  be  reversed,  and 
the  court  below  directed  to  enter  Judgment  on 
the  findings  for  the  plaintiff  in  accordance 
with  the  prayer  of  his  complaint 

We  concur:    COOPER,  C;    HATNES,  0. 

PER  CURIAM.  For  the  reasims  given  in 
the  foregoing  opinion,  the  Judgment  is  revers- 
ed, and  the  court  below  directed  to  enter  Judg- 
ment on  tbe  findings  for  the  plalntift  in  ac- 
cordance with  the  prayer  of  his  complaint. 


(126  Cal.  It) 

PEOPLE  V.  HILL.    (S.  F.  1,590.) 
(Supreme  Court  of  California.     June  9,  1809.) 

ELECTIONS-CLOSING  POLLS  —  DISPRANCHISB- 
MBNT— MtJNICIPALITIBS. 
Under  Salinas  City  Charter,  i  6,  providing 
that  the  general  law  shall  apply  to  city  elections 
as  far  as  practicable,  but  that  the  polls  shall 
not  be  opened  later  than  2  p.  m.,  nor  closed 
before  sundown,  the  vote  of  wards  closing  before 
sundown  should  be  disregarded,  notwithstanding 
the  general  law  had  subsequently  fixed  an  ear- 
lier hour,  this  law  being  made  applicable  to  state 
and  county  elections  only;  and  this  though  a 
majority  of  the  voters  are  thus  disfranchised. 

Department  2.  Appeal  from  superior  court, 
Monterey  county. 

Action  by  the  people  against  W.  J.  HilL 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

S.  F.  Geil  and  C.  F.  Lacey,  for  appellant 
Atty.  Gen.  Fitzgerald  and-  Renison  &  Jones, 
for  the  People. 

TEMPLE,  J.  This  action  is  for  usurpa- 
tion of  the  office  of  mayor  of  Salinas  City. 
The  city  was  reincorporated  by  special  act 
of  the  legislature  passed  in  1876.  In  section 
5  of  that  act  It  is  provided,  as  to  municipal 
elections,  among  other  things,  that  "all  pro- 
visions of  law  regulating  elections  for  state 
and  county  officers  shall  apply,  as  far  as 
practicable,  to  elections  imder  this  charter. 
The  polls  for  all  elections  shall  be  opened  at 
such  hour  as  may  be  designated  by  the 
mayor  and  common  council  in  giving  notice 
of  said  election;  provided,  that  the  hour  for 
opening  the  polls  shall  in  no  case  be'  later 
than  the  hour  of  two  o'clock  p.  m.,  and  the 
polls  shall  not  be  closed  until  sundown  of 
the  same  day."  A  municipal  election  was 
held  on  the  14th  of  March,  1898,  at  which 
Francee,  at  whose  instance  this  suit  was 
brought  aul  Hill,  defendant  were  candi- 
dates. The  proclamation  calling  tbe  elec- 
tion directed  that  the  polls  should  be  open- 


ed at  sunrise  and  closed  at  sundown.  The 
general  election  law  for  state  and  county 
officers  directed  that  the  polls  shall  be  closed 
at  5  p.  m.  There  are  three  wards  In  the 
city.  In  two  they  followed  the  state  law, 
and  closed  the  polls  at  5  o'clock  p.  m.,  which 
was  found  to  be  one  hour  and  six  minutes 
before  sundown.  Counting  tbe  votes  from 
aU  the  wards.  Hill  would  have  a  majority 
of  2i,  and  he  was  declared  elected  by  the 
council.  Rejecting  the  votes  cast  in  wards 
1  and  2  as  Illegal,  Francee  would  be  elected 
by  a  majority  of  22;  and  this  conclusion  was 
reached  by  tbe  trial  court,  and  Hill  takes 
this  appeal. 

It  is  contended  by  the  appellant  that  the 
language  of  the  section,  providing  that,  so 
far  as  practicable,  the  general  election  law 
shall  apply.  Indicates  the  intent  that  the  gen- 
eral law  should  govern  all  city  elections.  If 
this  were  so.  It  is  difficult  to  see  why  any- 
thing was  said  tn  the  charter  about  the  time 
for  opening  and  closing  tbe  polls,  and  in  re- 
gard to  many  other  things  mentioned  In  sec- 
tion 6.  It  is  suggested  that  It  was  Intended 
to  provide  that  the  polls  need  not  be  opened 
until  2  o'clock  p.  m.,  but  to  make  no  change 
as  to  the  hour  of  closing,  for  then  the  gen- 
eral law  directed  that  the  polls  be  closed  at 
sundown,  which  time  was  afterwards  chan- 
ged to  5  o'clock  p.  m.,  and,  we  may  add, 
might  be  changed  to  2  o'clock  p.  m.  But  It 
seems  perfectly  manifest  that  the  permie- 
slon  given  to  the  council  by  its  proclamation 
to  fix  a  later  hour  for  the  opening  of  the 
poUa  than  that  fixed  in  the  general  law,  and 
tbe  requirement  that  the  polls  must  not  be 
closed  before  simdown,  are  parts  of  the 
same  provision.  The  absolute  requirement 
Is  because  of  the  power  given  the  board  to 
delay  opening  the  polls.  Where  but  few 
votes  would  be  cast  it  is  not  necessary  that 
the  polls  should  be  kept  open  all  day;  but  it 
is  a  wise  provision  which  directs  that,  even 
then,  voters  may  know  that  at  all  events  the 
polls  will  be  kept  open  for  a  certain  desig- 
nated portion  of  the  day.  Even  if  this  were 
not  so,  there  Is  no  more  ground  for  holding 
that  the  provision  that  the  council  may  des- 
ignate a  difl'erent  time  for  opening  the  polls 
than  that  fixed  by  the  general  law  shall 
stand  as  an  exception,  than  that  the  Impera- 
tiVte  reqtilrement  of  the  charter  that  the  polls 
shall  not  close  before  sundown  shall  exist 
as  an  exception,  notwithstanding  tbe  general 
law.  As  already  stated,  both  are  coupled 
with  the  provision  making  the  general  law 
applicable,  and  are  purposeless  If  notwith- 
standing the  general  law  is  to  control  in  such 
matters;  for  the  general  election  law  must 
always  provide  for  opening  and  closing  the 
polls.  The  charter,  being  a  law  for  a  special 
case,  is  not  in  confilct  with  a  general  law 
which  provides  otherwise.  Even  a  general 
law  subsequently  passed  does  not  repeal 
laws  expressly  made  for  special  cases,  un- 
less an  intent  that  the  general  law  shall  have 
such  effect  Is  manifested  In  some  mode  in 
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the  general  taw.  Tbls  Intent  may  be  shown 
In  various  ways,  but  assuredly  cannot  be 
found'  In  a  statute  which  Is  expressly  made 
applicable  to  state  and  county  elections  only. 
The  decisions  rendered  In  Staude  v.  Commis- 
sioners, 61  Cal.  813,  Xhomason  y.  Ashwortb, 
73  CaL  73,  14  Pac.  615.  People  v.  Henshaw, 
76  Cal.  436, 18  Pac.  413,  and  other  cases  cit- 
ed, bare  no  bearing  whatever  upon  this  mat- 
ter. In  those  cases  the  statutes  expressed 
a  design  to  control  and  repeal  the  special 
laws,  and  the  only  questions  considered  were 
as  to  the  power  of  the  legislature  to  pass 
such  laws,— not  as  to  the  construction  of  the 
statutes.  Here  it  Is  the  charter  which  makes 
the  general  law  applicable  so  far  as  it  Is  so, 
for  in  form  and  words  the  general  law  ex- 
cludes the  Idea  that  it  has  any  application 
to  the  charter  election.  Provision  in  a  stat- 
ute for  a  special  case  is  not  deemed  repug- 
nant to  the  general  law,  but  an.  exception. 
But  as  the  general  law  is  in  terms  not  ap- 
plicable to  this  particular  case,  and  the  at- 
tempt is  to  show  that  it  is  expressly  made 
applicable  by  the  special  law,  neither  the  de- 
cisions cited  nor  the  rule  of  interpretation 
are  of  consequence  here. 

It  is  said  that  under  the  ruling  a  majority 
of  the  voters  are  disfranchised,  and  that  un- 
der such  circumstances  no  one  should  be 
declared  elected.  No  authority  is  cited  for 
this  proposition,  and  clearly  it  is  for  the  leg- 
islature to  determine  the  effect  of  such  a 
failure.  Whichever  way  the  rule  Is  made, 
unscrupulous  managers  can  take  advantage 
of  it  to  defeat  the  popular  will,  if  they  are 
permitted  so  to  do.  It  is  not  like  the  case 
where  a  majority  of  votes  are  cast  for  one 
who  Is  ineligible.  There  the  votes  are  le- 
gally cast  and  counted,  but  a  person  has  been 
elected  who  is  not  qualified  to  sei^e,  and  it 
Is  also  true  that  the  opposing  candidate  did 
not  receive  a  majority  of  the  legal  votes. 
There  the  votes  may  be  canvassed,  and  full 
return  made  of  the  result,  which  will  be  re- 
ceived and  counted;  but  in  this  case  the 
election  in  the  offending  precincts  is  declar- 
ed void,  and  no  election  was  held  therein. 
There  are  therefore  no  returns  to  canvass. 
The  Judgment  is  afilrmed. 


We    concur: 
SHAW,  J. 


McFARIAND,    J.;     HBN- 


(126  CbI.  57) 

FOX  V.  MACK  AT  et  al.    (S.  F.  1,089.)  > 

(Supreme  Court  of  California.     June  14,  1889.) 

CORPORATIONS— CONTRACTS— DUTY  OF 

STOCKHOLDERS. 
Stoclibolders  of  a  corporation,  who  do  not 
control  its  directors,  owe  no  duty  to  the  corpora- 
tion not  to  conceal  from  the  directors  the  fact 
that  tlioy  are  interested  in  another  corporation 
with  which  tiie  directors  of  the  fomier  are  about 
to  make  a  contract,  and  hence  such  a  contract  is 
ra.lid,  notwithstanding  such  concealment. 

Department  1.    Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

1  Kehearing  denied  July  11,  1888. 


Action  by  Theodore  Pox  against  John  W. 
Mackay  and  others.  From  an  order  denying 
a  motion  for  new  trial,  plaintiff  appeals.  Af- 
firmed. 

H.  O.  Sleberst  for  appellant  W.  B.  F. 
Deal  and  Edmund  Tauszky,  for  respondents. 

GAROUTTES,  J.  Plaintiff  brings  this  ac- 
tion as  a  dissatisfied  stockholder  and  on  be- 
half of  the  Consolidated  California  &  Vir- 
ginia Mining  Company,  which  corporation  la 
made  a  party  defendant  The  defendant  the 
Comstock  Mill  &  Mining  Company  was  never 
served  with  process,  and  is  not  Interested  In 
the  litigation.  .Tohn  W.  Mackay  and  John  P. 
Jones  are  the  real  parties  defendant  Tbe 
corporation  represented  in  this  litigation  by 
plaintiff  has  216,000  shares.  Plaintiff  is  tbe 
owner  of  5  shares  of  this  stock.  By  the  bill 
a  conspiracy  Is  charged  against  Mackay  and 
Flood  to  defraud  the  Consolidated  California 
&  Virginia  Mining  Company.  It  Is  claimed 
that  at  all  times  prior  to  Flood's  death  Mack- 
ay and  he  controlled  this  mining  corporation, 
and  that  subsequent  to  Flood's  death  Mackay 
alone  controlled  it  That  upon  December  23, 
1885,  the  mining  company  entered  Into  .a 
three-yean  contract  with  J.  P.  Jones  for  the 
milling  of  its  ores;  that  this  contract  was 
entered  into  by  the  connivance  and  procure- 
ment of  Mackay,  Flood,  and  Jones;  that 
Mackay  and  Flood  were  Interested  with  Jones 
in  the  profits  of  the  contract  and  also  con- 
trolled the  directors  of  the  mining  company, 
and  that  the  contract  was  greatly  to  the  dis- 
advantage and  loss  of  the  mining  company, 
and  that  by  Jones'  contract  he  agreed  to 
transport  the  ore  from  the  dump  to  the  miD 
and  mill  the  same  for  six  dollars  per  ton,  re- 
turning to  the  mining  company  at  least  70 
per  cent  of  tbe  pulp  assay.  It  is  next  al- 
leged that  upon  January  8,  1886,  the  Com- 
stock Mill  &  Mining  Company  was  organized 
by  Jones,  Mackay,  and  Flood,  and  that  this 
milling  contract  was  thereupon  assigned  to 
said  milling  company.  It  Is  farther  charged 
that  upon  December  24,  1886,  this  milling 
contract  was  modified '  and  changed  at  the 
Instigation  of  Mackay,  Flood,  and  Jones,  to 
the  great  loss  of  the  mining  company.  It  Is 
further  alleged  that  41,000  tons  of  ore  were 
milled,  and  less  than  70  per  cent  of  tbe  pulp 
assay  returned  upon  such  ore.  By  tbe  bill 
reduced  to  its  lowest  terms.  It  Is  claimed  that 
Mackay  and  Flood  are  the  moving,  controlling 
parties  in  both  corporations,  and  by  the  con- 
tract of  milling  and  the  unskillful  and  careless 
manner  of  milling,  and  by  violations  of  the 
contract  of  milling,  they  defrauded  the  min- 
ing company  out  of  immense  sums  of  money. 
After  tbe  introduction  of  evidence  upon  issue 
Joined,  findings  of  fact  were  made  by  the 
trial  court  These  findings  of  fact  are  strong 
against  tbe  allegations  of  the  bill,  and,  unless 
overthrown,  stand  as  a  stone  wall  forever 
barring  a  recovery  by  the  plaintiff.  Real- 
bslng  these  conditions,  plaintiff  has  assaulted 
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the  flndlngB  as  without  support  In  the  evi- 
dence. A  few  errors  of  law  in  the  admission 
and  rejection  of  evidence  are  relied  upon  by 
plaintifT,  hut  we  find  them  of  such  minor  Im- 
portance as  not  to  demand  consideration. 

Defendants  also  urge  certain  grounds  as 
fatal  to  plaintiff's  cause  of  action.  It.  is 
claimed  that  plaintiff  was  not  a  stocichold- 
er  upon  the  books  of  the  mining  corporation 
at  the  times  these  various  frauds  are  alleged 
to  have  been  committed.  It  is  said  that  the 
record  discloses  plaintiff  to  be  a  mere  specu- 
lator and  professional  litigant,  making  this 
class  of  litigation  a  specialty,  and  that  he 
purchased  these  five  shares  of  stock  of  the 
corporation  for  the  sole  purpose  of  giving  him 
a  status  as  a  party  plaintiff,  and  that,  there- 
fore, he  has  come  into  a  court  of  equity  with 
bad  motives.  It  is  urged  tliat  plaintiff  made 
no  demand  upon  the  corporation  to  bring  the 
action.  Laches  is  also  relied  upon,  and  like- 
wise ratification  by  the  stockholders  is  claim- 
ed. Although  some  of  these  defenses  present 
Interesting  legal  propositions,  we  pass  them 
by  with  little  discussion  in  view  of  the  con- 
clusion arrived  at  after  an  examination  of 
the  evidence  and  findings  of  fact  The  rec- 
ord largely  Justifies  the  claim  of  defendants 
as  to  the  somewhat  equivocal  position  plain- 
tiff occupies  in  this  case.  It  is  not  entirely 
plain  that  he  is  one  of  those  dissatisfied 
stockholders  whom  the  law  bad  in  mind  when 
it  authorized  such  a  one  to  inaugurate  this 
character  of  litigation.  Plaintiff's  good  faith 
in  bringing  the  action  is  to  some  extent  an 
open  question.  It  is  not  conclusively  shown 
that  the  best  Interests  of  the  corporation 
wore  the  moving  factors  In  his  mind  in  prose- 
cuting this  suit  These  statements  are  justi- 
fied when  we  consider  that  plaintiff,  as  the 
holder  of  5  shares  of  stock  of  the  corpora- 
tion, stands  alone,  for,  as  far  as  we  may  be 
allowed  to  see,  the  holders  of  the  remaining 
215,995  shares  are  entirely  satisfied  with  the 
corporation's  past  business  management. 
They  are  fairly  Justified,  in  view  of  the  fact 
that  plaintiff  held  this  particular  five  shares 
of  stock  but  for  a  single  month,  and  pur- 
chased them  for  the  purpose  of  giving  him  a 
standing  as  plaintiff  in  this  action,  and  also 
In  view  of  the  further  fact  that  he  brought 
five  other  actions  of  the  same  character 
against  five  other  mining  corporations  upon 
the  date  that  this  complaint  was  filed.  The 
findings  are  full  and  complete,  and  cover  ev- 
ery substantial  allegation  of  the  bill.  We 
see  no  good  purpose  to  be  subserved  by  set- 
ting forth  in  this  opinion  a  detailed  recital  of 
the  evidence  which  tends  to  support  these 
findings,  but  might  well  content  ourselves  in 
saying  that,  after  a  careful  reading  of  the 
record,  we  are  satisfied  that  the  trial  Judge 
was  Justified,  under  the  evidence,  In  finding 
the  facts  as  they  are  set  out.  If  the  case 
were  to  be  reversed  by  reason  of  the  insufli- 
clency  of  the  evidence,  then,  for  the  guidance 
of  the  trial  court  upon  a  second  trial,  we 
would  point  out  in  detail  where  the  weak 


spots  are  found.  But  the  rule  may  well  be 
otherwise  when  the  court  deems  the  evidence 
sufficient  Tet,  in  view  of  the  importance 
of  the  litigation,  and  the  labor  involved  in 
the  trial  and  the  preparation  of  the  record' 
upon  appeal,  a  few  of  the  most  important 
contentions  of  plaintiff  will  be  noticed. 

As  to  the  milling  contract  of  December, 
1885,  entered  into  with  the  mining  company 
by  Jones,  the  court  has  found  that  It  was  a 
fair  contract  for  the  mining  company,  and 
was  honestly  performed,  and  there  is  an 
abundance  of  evidence  to  support  that  find- 
ing. Indeed,  there  Is  hardly  a  substantial 
conflict  of  evidence  upon  the  issue.  If  the 
contract  made  was  a  fair  contract,  and  hon- 
estly performed,  It  would  seem  to  be  imma- 
terial as  to  the  part  Mackay,  Jones,  and  Flood 
took  In  making  it.  But,  waiving  the  ques- 
tion as  to  what  a  court  of  equity  might  do 
with  them  if  they  had  participated  in  the 
making  of  the  contract,  we  find  any  partici- 
pation absolutely  denied  by  th'e  evidence- of 
both  Mackay  and  Jones.  Mr.  Mackay  testi- 
fies: "That  at  no  time  since  November  17, 
1S83,  either  individually  or  with  others,  did 
he  own  or  control  a  majority  of  the  stock  of 
the  defendant.  That  he  has  not  since  thai 
time  taken  any  part  in  any  election  of  any 
board  of  directors  of  the  company,  or  attempt- 
ed to  control  any  action  of  the  board  of  di- 
rectors, or  any  member  thereof.  That  he  had 
nothing  to  do  with  their  election,  or  influ- 
encing the  stockholders  or  anybody  else  as  to 
who  should  be  elected,  and  never  asked  a 
shareholder  for  a  proxy.  I  never  asked  or 
requested  Mr.  Baveus,  or  anybody  else  con- 
nected with  the  company,  to  get  proxies  to 
be  used  at  any  stockholders'  meeting.  I  have 
attended  no  meeting  of  the  board  of  dh%ctors 
of  the  company  since  November  17,  1883." 
Mr.  Jones' testified:  "I  have  taken  no  part 
whatever  in  the  election  of  any  board  of  di- 
rectors of  the  company.  I  never  spoke  to 
any  of  the  directors  about  their  becoming 
directors,  nor  have  any  of  them  ever  spoken 
to  me;  have  never  done  anything  to  secure 
the  control  of  the  board  of  directors  of  either 
of  these  companies;  had  nothing  to  do  with 
it;  never  took  any  interest  in  it;  could  not 
have  told  you  who  they  were.  I  have  not 
procured,  either  directly  or  indirectly,  in  any 
manner,  shape,  or  form,  the  election  of  any 
director  of  the  company,  or  made  any  at- 
tempt to  do  such  a  thing;  never  made  any 
attempt  in  any  manner  to  control  the  action 
of  any  board  of  directors  of  either  of  the  com- 
panies that  I  have  mentioned.  I  have  never 
controlled,  or  sought  to  control,  the  affairs'  of 
the  mining  company,  and  I  have  never  taken 
any  part  in  its  affairs  at  all."  It  is  sufficient 
to  say  that  the  finding  of  the  trial  court  was 
directly  in  line  with  this  testimony. 

The  trai-.tactions  evidenced  by  this  litiga- 
tion cover  a  p.riod  of  71  months.  During 
that  time  there  were  four  months  when  the 
milling  company  failed  to  return  to  the  min- 
ing company  70  per  cent  of  the  pulp  assay. 
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But  these  retonu  were  not  greatly  below  70 
per  cent.,  and  wben  we  consider  that  many 
other  months  Intervened  between  each  of  the 
respective  four  months,  the  failure  at  those 
times  to  return  70  per  cent  becomes  imma- 
terial, for  It  is  disclosed  by  both  evidence  and 
findings  that  the  actual  per  cent  of  the  re- 
turn by  the  milling  company  cannot  be  deter- 
mined at  the  end  of  a  single  month,  unless 
the  run  terminates  at  that  time.  This  is  ac- 
counted for  by  the  reason  of  the  clean-up 
made  at  the  end  of  the  run  wliich  raises  the 
average  of  the  return  for  every  month  during 
the  run.  Such  was  the  fact  in  this  case,  as 
Is  disclosed  by  both  evidence  and  finding. 
During  this  period  of  71  months  there  were 
4  monttis  in  which  the  returns  were  over  90 
per  cent,  of  the  pulp  assay,  and  42  months 
In  which  those  returns  were  between  80  and 
90  per  cent  Under  this  showing  there  is. 
nothing  whatever  to  indicate  fraud  in  the 
milling  of  the  ore,  and  nothing  whatever  to 
furnish  any  reason  why  a  stockholder  of  the 
mining  company  shoald  be  dissatisfied. 

The  milling  contract  of  December,  1885, 
was  modified  by  the  parties  in  December, 
1886.  It  appears  that  during  the  year  1885 
large  bodies  of  richer  ore  were  found,  and  for 
this  reason  and  others— as,  for  example,  the 
Increase  in  the  price  and  quantity  of  quick- 
silver required  to  mill  the  richer  ores— the 
contract  was  modified,  whereby  the  milling 
company  received  compensation  for  transpor- 
tation and  milling  based  upon  a  scale  per  ton 
according  to  the  richness  of  the  ore.  This 
contract  is  declared  by  the  trial  court  to  be 
a  fair  one,  and  to  be  honestly  and  faithfully 
carried  out.  The  evidence  fully  supports  the 
finding.  Even  conceding  that  the  evidence 
discloses  a  few  Instances  where  the  milling 
company  charged  seven  dollars  per  ton  when 
they'shonid  have  charged  but  six  dollars,  still 
there  is  nothing  In  such  fact  alone  to  indi- 
cate fraud.  Indeed,  It  would  seem  that,  If 
mistal^es  of  this  character  did  occur,  the 
balance  of  the  account  resulting  therefrom 
stands  in  favor  of  the  mining  company. 

In  view  of  the  fact  that  neither  Mackay 
nor  Flood  was  ever  a  director  of  the  mining 
company,  and  in  view  of  the  further  fact 
that  the  findings  supported  by  the  evidence 
declare  that  neither  collectively  nor  individ- 
ually did  they  control  the  directors  of  the 
mining  company,  it  would  seem  that  many  of 
the  matters  raised  upon  the  motion  for  a  new 
trial  and  discussed  in  appellant's  brief  be- 
come immaterial.  Indeed,  such  findings  sup- 
ported by  the  evidence  would  seem  to  almost 
undermine  plaintiff's  entire  case.  Certainly, 
upon  such  a  state  of  facts,  the  discussion  of 
various  matters  of  fact  and  law  raised  in  ap- 
pellant's brief  become  unnecessary.  Plaintiff 
Insists  that  the  intentional  concealment  by 
Mackay  and  Flood  of  their  Interest  in  the  con- 
tract of  the  milling  company  shonld  weigh 
strongly  against  them.  Yet  conceding  this 
claim  of  concealment  to  be  true,  still  these 
men  were  not  directors  of  the  mining  corpo- 


ration, nor  did  they  control  its  directors;  and 
as  mere  stockholders  they  oweC  It  no  duty. 
Again,  for  the  same  reason,  the  mling  of  tbe 
court  relating  to  the  admissibility  of  Holden's 
evidence  as  an  expert  could  not  possibly  prej- 
udice plaintiff's  case.  In  fact  it  would  seem 
that  some  of  the  qnestlons  we  have  already 
discussed  and  declared  against  appellant's 
contention  could  well  have  been  disposed  of 
upon  this  gronnd.  After  a  careful  examina- 
tion of  the  record,  we  see  nothing  which  de- 
mands a  retrial  of  the  case.  For  the  forego- 
ing reasons,  the  order  is  affirmed. 


We  concur:    VAN  DYKE,  J.;  HARRISOX. 


J. 


036  Cal.  SO 
FOX  V.  MACKAY  et  al.     (8.  F.  1,015.)' 

(Supreme  Court  of  California.     June  14,  1899.) 

CONTRACT     FOR     MILLING    ORES-CONSTEUC- 
TION-^GTION  FOR  ACCOUNTINQ. 

1.  Under  a  contract  for  milling  ores  whicb 
proyides  that  "said  ores,  rock,  and  earth  shall 
be  worked  in  the  usual  and.ordiuary  manner  of 
working  like  ores,  and  returns  therefrom  shall 
not  be  less  than  seventy  (7(^  per  cent  of  the  palp 
assay,"  the  retnrn  is  for  an  sTerage  of  TO  per 
cent.,  and  not  on  each  ton  of  ore  furnished. 

2.  Defendant  contracted  to  mill  ores  furnished 
by  plaintiff,  and  return  70  per  cent  of  the  palp 
assay.  Plaintiff  sued  for  an  accounting,  aUeg- 
ing  fraud  and  conspiracy,  and  that  less  than  70 
per  cent  was  returned  by  defendant  on  a  certain 
number  of  tons  of  ore  furnished.  There  was  no 
allegation  that  the  7o  per  cent  had  reference  to 
the  pulp  assay,  or  how  much  it  fell  short  of  70 
per  cent,  or  wben  the  ore  was  furoisbed.  Heid, 
that  such  complaint  was  insufficient 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Theodore  Fox  against  John  W. 
Mackay  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

H.  O.  Sieberst  for  appellant  W.  B.  F. 
Deal  and  Edmnnd  Tsuszky,  for  respondents. 

6AR0UTTE,  J.  This  action  is  brought  by 
Fox,  a  dissatisfied  stockholder  of  the  Consoli- 
dated California  &  Virginia  Mining  Company 
(a  mining  corporation),  in  behalf  of  the  corpo- 
ration, against  the  Comstock  Mill  ft  Mining 
Company,  J.  W.  Mackay,  J.  P.  Jones,  and  the 
Cotisolldated  California  ft  Virginia  Mining 
Company.  Mackay  and  Jones  are  the  real  de- 
fendants In  Interest  By  the  complaint  con- 
spiracy and  fraud  are  alleged  against  Mackay 
and  Jones  In  the  milling  of  the  ores  of  the 
Consolidated  California  ft  Virginia  Mining 
Company,  and  an  accounting  is  asked.  Under 
the  contract  entered  into  between  the  mining 
company  and  the  milling  company  and  Jones, 
by  which  the  ores  were  to  be  milled.  It  was 
provided:  "Said  ores,  rock,  and  earth  shall  be 
worked  in  the  usual  and  ordinary  manner  of 
working  like  ores,  and  returns  therefrom  shall 
not  be  less  than  seventy  (70)  per  cent  of  the 
pulp  assay."  This  appeal  is  taken  from  the 
judgment  rendered  against  plaintiff,  and  the 
sole  question  raised  revolves  around  a  single 


i  Bebearing   denied  July  U,  1S99. 
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allegation  of  the  complaint  taken  In  connec- 
tion with  certain  denials  and  allegations  of  the 
answer  relating  to  the  same  subject-matter. 

Plaintiff  alleges  that  734,000  tons  of  ore  were 
milled  under  the  said  contract  with  Jones  and 
the  milling  company,  and,'  after  alleging  va- 
rious other  matters,  declares:  "And  for  the 
fraudnlent  purposes  above  stated  said  ores 
were  milled  and  crushed  by  the  said  Comstock 
Mill  &  Mining  Company  in  a  very  superficial 
and  imperfect  manner,  so  that  an  unusually 
small  percentage  of  the  precious  metals  was 
extracted  therefrom  and  returned  to  the  said 
Consolidated  California  &  Virginia  Mining 
Company,  and  plaintiff  enumerates  that  less 
than  seventy  f/0)  per  cent,  was  returned  by 
said  milling  company  to  the  said  Consolidated 
California  &  Virginia  Mining  Company  for 
more  than  41,225  tons  of  the  ore  of  the  said 
Consolidated  California  &  Virginia  Mining 
Company,  milled  and  reduced  by  the  Comstock 
Mill  &  Mining  Company."  It  is  now  claimed 
that  this  allegation  of  the  complaint  is  admit- 
ted, and  that  by  reason  of  such  admission  a 
breach  of  the  contract  as  to  a  return  of  70  per 
cent,  of  the  pulp  assay  Is  shown,  and  that, 
therefore.  Judgment  to  that  extent,  at  least, 
should  have  gone  for  plaintiff.  For  various 
reasons  there  Is  no  merit  whatever  In  the  point 
urged.  Passing,  for  a  moment,  the  sufficiency 
of  the  denials  found  in  the  answer  bearing 
upon  this  allegation  of  the  complaint,  we  are 
satisfied  the  allegation  itself  Is  not  sufficient 
to  support  a  Judgment.  First,  there  is  no 
statement  in  the  allegation  that  the  "seventy 
per  cent"  has  any  reference  whatever  to  the 
pulp  assay.  As  far  as  the  allegation  indicates, 
it  may  have  been  any  other  assay.  Again,  in- 
voking the  rule  that  the  pleading  should  be 
construed  against  the  pleader,  we  may  assume 
ttiat  this  shortage  under  70  per  cent  was  the 
smallest  fraction  of  1  per  cent,  and,  such  being 
the  case,  the  rule  of  "de  minimis"  would  bar  a 
recovery.  Again,  by  any  construction  of  tbia 
covenant  in  the  contract.  It  may  be  fairly  as- 
sumed that  upon  an  honest  and  modern  milling 
of  the  ore  the  milling  company  was  bound  to 
return  an  average  of  at  least  70  per  cent  of 
the  pulp  assay.  Whether  this  average  was  to 
be  based  upon  the  daily  or  monthly  output 
milled,  or  based  upon  the  output  for  the  entire 
life  of  the  contract  we  are  not  concerned;  for 
it  is  plain  that  the  milling  company  was  not 
bound  to  return  at  least  70  per  cent  of  the  pulp 
assay  on  each  particular  ton  of  ore  milled. 
This  Is  apparent  for  no  mode  or  means  Is  pro- 
vided under  the  contract  by  which  such  figures 
could  be  obtained.  Indeed,  the  whole  history 
of  working  and  milling  ore  is  opposed  to  any 
snch  construction  of  the  contract 

We  find  no  allegation  that  these  41,000  tons 
of  ore  were  milled  in  any  particular  day  or 
month  or  year.  The  pleading  does  not  contra- 
dict the  conclusion  that  the  milling  of  this 
particular  ore  was  scattered  along  at  regular 
or  irregrular  intervals  throughout  the  entire  life 
of  the  contract  If  this  allegation  of  the  com- 
plaint Is  mot  strengthened  by  the  allegations 
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of  the  answer,  we  hold  it  insufficient;  and  the 
allegations  of  the  answer,  upon  careful  con- 
sideration, weaken,  rather  than  strengthen, 
plaintiffs  Pleading.  While  we  find  a  direct 
admission  in  the  answer  that  for  four  Certain 
months  the  return  to  the  mining  company  was 
less  than  70  per  cent  of  the  pulp  assay,  yet 
we  find  the  further  allegation,  "And  that  while 
the  average  for  said  months  was  less  than  70 
per  cent,  as  above  specified,  yet  the  returns 
from  all  of  the  ore  worked  during  said  months 
were  not  less  than  70  per  cent  of  the  pulp 
assay;  and  that  said  average  was  made  up  in 
the  succeeding  months."  It  thus  appears  that, 
while  the  monthly  returns  for  these  four 
months  fdl  below  seventy  per  cent  of  the  pulp 
assay,  yet  thereafter  additional  returns  came  in 
from  the  ores  milled  during  these  months, 
which  brought  the  percentage  within  the  stip- 
tdatlons  of  the  contract  For  the  foregoing 
reasons  the  Judgment  is  affirmed. 


We    concur: 
SON,  J. 


Van    DYKB,    J.;    HARRI- 


(125  Cal.  72) 

ALLISON  V.  BOARD  OF  EDUCATION  OF 

CITY  OF  SAN  BERNARDINO  SCHOOL 

DIST.  et  al.     (L.  A.  621.) 

(Supreme  Conrt  of  California.     June  15,  1899.) 

VHTBRANS— APP0INTMBKT8  IN  PUBLIC 
aBRVICE. 
Act  March  31,  1S91,  entitling  a  veteran 
Of  the  war  of  the  Rebellion  to  preference  in  ap- 
pointment in  the  public  service,  does  not  entitle 
a  veteran  to  a  writ  of  mandate  compelling  a 
Iward  of  education  to  appoint  him  as  Janitor  of 
a  school  building,  where  he  fails  to  show  that  he 
Is  the  only  veteran  desirous  of  the  appointment. 

Department  1.  Appeal  from  superior 
court,  San  Bernardino  county. 

Proceeding  in  mandate  by  H.  J.  Allison 
against  the  board  of  education  of  the  fity  of 
San  Bernardino  school  district  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Bolfe  &  Rolfe,  for  appellant.  Jas.  Hutch- 
ings,  F.  C.  Chapman,  and  J.  W.  Stephenson, 
for  respondents. 

6AROUTTE,  3.  This  is  a  proceeding  in 
mandate  to  compel  the  board  of  education 
of  the  dty  of  San  Bernardino  school  district 
to  prefer  the  plaintiff  for  appointment  and 
employment  as  a  Janitor  of  the  high  school 
building  of  said  city,  and  to  retain  and  con- 
tinue him  as  such,  under  an  act  of  the  legis- 
lature, approved  March  31,  1891;  he  being  an 
honorably  discharged  ex-Union  soldier  of  the 
war  of  the  Rebellion.  This  act  is  entitled 
"An  act  to  provide  for,  insure  and  maintain 
preference  In  the  appointment  employment 
and  retention  In  public  service  and  public 
works  of  the  state  of  California,  of  honor- 
ably discharged  ex-Unlon  soldiers,  sailors 
and  marines  of  the  war  of  the  Rebellion." 
The  petitioner  was  employed  for  the  period 
of  one  year  as  Janitor,  and  a  few  days  prior 
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to  the  expiration  of  the  term  was  discharged 
and  anotlier  party  appointed  to  the  place. 
After  the  expiration  of  the  year,  he  began 
this  proceeding.  A  demurrer  was  sustained 
to  the  petition,  and  this  appeal  was  taken 
from  the  Judgment  entered  thereon. 

Respondents  advance  many  reasons  why 
the  action  of  the  trial  court  should  be  sus- 
tained. We  will  notice  but  a  single  one. 
The  life  of  petitioner's  contract  with  the 
board  of  education  having  expired  before 
this  proceeding  was  inaugurated,  the  purpose 
of  the  writ  can  only  be  to  compel  his  ap- 
pointment to  the  position  by  the  board  of 
education.  But  It  appears  that  no  vacancy 
exists  in  the  position,  and  therefore  the  man- 
date sought  must  not  only  order  an  appoint- 
ment of  petitioner,  but  must  first  oust  the 
present  incumbent,  and  thereby  create  a  va- 
cancy. Even  assuming  that  the  scope  of  the 
writ  of  mandate  may  be  so  broad,  still  the 
showing  made  by  the  petition  is  not  suffi- 
cient. If  only  a  man  with  the  qualifications 
of  petitioner  is  entitled  to  the  place,  and  the 
party  filling  the  place  has  not  those  qualifi- 
cations, still  these  facts  alone  do  not  show  a 
case  where  petitioner  Is  entitled  to  the  writ 
If  a  man  filling  the  demands  set  forth  in  the 
act  of  the  legislature  has  the  preference, 
then  this  petitioner  does  not  show  but  that 
there  are  hundreds  of  men  possessing  the 
qualifications  that  he  possesses  who  are 
ready  and  willing  and  anxious  to  be  employ- 
ed as  janitor  by  this  board  of  education.  If 
there  be  other  ex-Union  soldiers  equally  qual- 
ified with  petitioner,  he  has  no  absolute  right 
to  the  place,  and  the  board  cannot  be  com- 
pelled by  mandate  to  appoint  him.  In  other 
words,  he  would  only  be  entitled  to  the  writ 
upon  a  showing  made  that  he  was  the  only 
man  coming  within  the  provisions  of  the  act 
who  was  desirous  of  the  appointment.  The 
petition  before  tis  entirely  falls  to  make  such 
a  showing.  For  the  foregoing  reasons,  the 
judgment  Is  affirmed. 

We  concur:  HARBISON,  J.;  VAX  DYKE,  J. 


(124  Cal.  S77) 
HUTCHINSON  et  al.  v.  HUTCHINSON. 
(S.  F.  1,173.) 

(Supreme  Court  of  California.     Jane  6,  1899.) 

PARENT  AND  CHILD— ABUSE  OP  PARENTAL 
AUTHORITY— EVIDENCE— FINDINGS. 
1.  On  returning  after  an  absence  of  several 
months,  a  father  found  that  bis  two  daughters 
bad,  without  his  authority,  drawn  his  wages  and 
spent  them,  whereupon  he  whirped  them.  _  The 
next  morning  he  ngain  whipped  tnera,  and  kicked 
one  of  them,  because  breakfast  was  not  ready 
at  the  usual  time.  The  daughters  then  ran 
away,  and,  after  sta.ring  at  a  hotel  for  one  day, 
were  arrested.  XTie  father  took  them  home, 
strxick  them,  and  sent  them  to  bed.  Shortly  aft- 
erwards he  missed  a  watch,  and,  the  answers  of 
the  girls  to  his  quoetions  concerning  it  being  un- 
Batisiactory,  he  gave  them  a  severe  beating, 
using  a  cane  and  iK)kcr.  One  of  the  daughters 
testified  that  her  father  knocked  her  down,  kick- 
ed her,  and  punched  her  in  the  stomach  with  his 


fist.  The  father  admitted  that  he  frequently 
whipped  them  with  a  cat  o'nine  tails.  He  had. 
before  they  ran  away,  thrown  a  teacup  at  one 
of  them,  stnick  one  with  a  hammer,  and  on  an- 
other occasion  with  a  frying  pan;  his  punish- 
ment leaving  marks  on  the  girls.  Hrfrf,  that  the 
father  had  abused  his  parental  authority,  within 
Civ.  Code,  8  203,  authorizing  the  freeing  of  the 
child  from  parental  dominion,  and  compelling 
support,  where  a  parent  abuses  his  parental  au- 
thority. 

2.  A  finding  that  a  father  has  brutally  chas- 
tised his  children,  without  sufficient  cause;  that 
on  a  certain  occasion,  believing  the  children  had 
lied  to  him,  be  beat  them  in  a  manner  wholly 
unnecessary;  and  that  be  had  at  various  times 
brutally  and  unnecessarily  beaten  and  otherwise 
abused  them,  using  his  fists,  a  frying  pan,  an  iron 
hammer,  a  cat  o'nine  tails,  etc.,— is  not  a  conclu- 
sion of  law,  but  a  finding  of  fact  which  war- 
rants a  judgment  freeing  the  children  from  the 
parental  dominion  of  their  father,  and  requiring 
him  to  contribute  for  their  support  and  educa- 
tion, under  Civ.  Code,  S  203. 

3.  On  an  issue  whether  a  father,  in  punish- 
ing his  children,  abused  bis  parental  autborit}-. 
evidence  of  particular  instances  of  falsehood  and 
decet>tion,  practice<l  by  the  children  on  the  fa- 
ther at  a  time  prior  to  the  alleged  abuse  of 
parental  authority,  are  inadmissible,  where  the 
evidence  fully  disclosed  their  conduct  at,  and  im- 
mediately preceding,  the  time  in  question. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Helen  Eleanor  Hutchinson  and 
another.  Infants,  by  their  guardian  ad  litem. 
against  Joseph  W.  Hutchinson.  From  a 
judgment  for  plaintiffs,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

W.  T.  Satterwhlte  (O.  F.  Meldon,  of  coun- 
sel), for  appellant  Price  &  Brann,  for  re- 
spondents. 

GRAY,  C.  The  respondents  are  the  twin 
daughters  of  defendant  Their  age  at  the 
time  of  the  trial  was  16  years.  They  base 
this  action  against  their  father  upon  section 
203  of  the  Civil  Code,  which  provides  as  fol- 
lows: "The  abuse  of  parental  authority  is 
the  subject  of  judicial  cognizance  In  a  civil 
action  brought  by  the  child,  *  *  •  and 
when  the  abuse  Is  established  the  child  may 
be  freed  from  the  dominion  of  the  parent 
and  the  duty  of  support  and  education' en- 
forced." The  judgment  is  that  plaintiffs  be 
freed  from  the  parental  dominion  of  their 
father,  and  that  he  pay  to  their  guardian  |23 
a  month  for  their  support  and  education. 
From  this  judgment,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals. 

The  evidence  shows  that  defendant  Is  a 
hard-working  man,  a  machinist  by  trade,  and 
as  such  earns  from  $60  to  $S0  a  month;  that 
his  wife  died  some  10  years  before  the  trial 
of  this  case,  and  that  since  her  death  he  has 
had  sole  care  of  plaintiffs,  until  they  ran 
away  from  home;  that  his  family  of  late 
years  has  consisted  of  these  two  girls  and  his 
son  Willie,  who  was  some  10  or  12  years  of 
age  at  the  time  of  the  trial;  that  defendant 
by  reason  of  bis  occupation,  was  necessarily 
away  from  home  much  of  the  time.    In  De- 
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cember,  1805,  the  father  was  obliged  to  leave 
bis  home  In  San  Francisco,  and  remain  ab- 
sent from  the  city  for  several  months.  Dur- 
ing such  absence  the  daughters  drew  bis 
wages  from  bis  employer,  and  Invested  much 
of  them  in  clothes  and  theater  tickets.  When 
the  father  returned,  and  learned  of  this,  be 
upbraided  his  daughters,  whipped  them,  and 
sent  them  to  bed.  On  the  next  morning  he 
again  whipped  them,'  and  kicked  one  of  them, 
because  they  did  not  have  breakfast  ready 
at  the  usual  time.  They  then  decided  to  run 
away,  and  hid  themselves  In  the  basement 
of  their  dwelling,  where  they  staid  three 
days;  after  which  they  went  to  the  Orlando 
House,  and,  after  staying  there  one  night, 
they  were  arrested  by  the  police,  and  taken 
to  the  police  station,  and  from  tbere  the  fa- 
ther took  them  home,  accused  them  of  hav- 
ing men  with  them  at  the  Orlando  House, 
which  they  stoutly  denied,  struck  them  with 
Ills  hand,  and  sent  them  to  bed.  A  few  days 
after  this.  In  March,  1696,  the  defendant 
missed  a  silver  watch,  and  inquired  of  the 
daughters  concerning  it.  Their  answers  were 
unsatisfactory  to  him,  whereupon  he  charged 
them  with  lying,  and  gave  them  an  unmer- 
ciful beating,  using  therein  a  cane  and  a 
]M>ker.  The  plaintiff  Helen  testifies  that  In 
the  course  of  this  beating  the  defendant  took 
her  by  the  throat  and  knocked  her  on  the 
floor  kicked  her  on  the  side,  and  punched 
Iter  In  the  stomach  with  his  fist,  and  left  her 
partially  unconscious.  The  next  morning 
the  daughters  ran  away  again,  and  lived  for 
three  weeks  thereafter  under  the  stairs  lead- 
ing to  an  empty  house  on  Folsom  street, 
when  they  were  again  taken  in  charge  by 
the  police,  and  conveyed  to  the  city  prison  at 
the  New  City  Hall.  The  defendant  called  on 
them  there,  and  told  them  he  would  not  take 
them  home  again,  but  would  turn  them  over 
to  the  police  authorities.  Their  father  now 
becoming  discouraged  in  his  efforts  to  keep 
his  daughters  under  control,  they  were,  by 
Ills  consent  taken  to  the  Hill  Home;  from 
which  place  early  in  June,  1886,  they  were 
taken  by  their  guardian  ad  litem  herein,  Mrs. 
Burnett,  to  her  home  on  Broadway  street,  in 
San  Francisco,  their  father  agreeing  to  pay 
her  $25  a  month  for  their  support.  From 
that  time  down  to  the  commencement  of  this 
action,  some  four  months  later,  the  children 
remained  with  Mrs.  Burnett,  to  whom  they 
have  become  much  attached,  an<l  she  desires 
them  to  remain  with  her.  She  testified  that 
the  children  are  mild  mannered  and  gentle, 
and  seem  to  be  much  in  fear  of  their  father. 
The  father  and  daughters  have  been  on 
friendly  terms,  and  have  gone  walking  to- 
getlier,  and  have  corresponded,  and  he  has 
visited  them  since  they  have  been  witi>  Mrs. 
Burnett;  but  it  appears  he  finally  concluded 
that  Mrs.  Burnett  was  trying,  in  his  own  lan- 
guage, "to  rule  over"  him  in  the  matter  of 
-wbat  the  children  should  wear,  and  he 
threatened  and  intended  to  take  the  children 
away  from  her,  against  the  will  of  all  con- 


cerned except  himself.  There  Is  also  evi- 
dence tending  to  show  that  a  short  time 
prior  to  the  children  running  away  the  de- 
fendant had  thrown  a  teacup  at  one  of  tbem, 
and  had  struck  one  of  them  with  a  hammer, 
and  at  another  time  had  thrown  a  frying  pan 
at  one  of  them;  that  he  frequently  whipped 
them  with  a  leather  strap  about  18  inches 
long,  an  inch  wide,  slitted  at  the  ends,  and 
denominated  a  "cat  o'nine  tails."  It  also  ap- 
pears from  defendant's  testimony  that  this 
strap  had  been  a  cherished  instrument  of 
punishment  in  the  family  from  the  infancy 
of  defendant's  oldest  child,  now  a  young  man 
some  25  or  26  years  of  age.  It  further  ap- 
peared that  from  the  whippings  and  beatings 
they  received  the  girls  sustained  black  and 
blue  spots,  bruised,  swollen,  and  sore  places 
on  tbeir  bodies. 

On  this  evidence  the  court  found,  as  to 
defendant's  treatment  of  plaintiffs,  as  follows: 
"That  plaintiffs  are  mild,  gentle,  well-be- 
haved, and  obedient  children.  That  defend- 
ant has  not,  at  all  times,  treated  the  plaintiffs 
herein  with  the  utmost  kindness  and  affection, 
but,  on  the  contrary,  that  he  has  cruelly  and 
brutally  chastised  them,  without  suflaclent 
cause,  and  in  a  manner  wholly  unnecessary 
to  the  enforcement  of  proper  discipline.  That 
the  allegation  in  defendant's  answer  that  he 
administered  to  said  plaintiffs  moderate  and 
reasonable  chastisement,  In  order  to  Induce 
them  to  speak  the  truth  concerning  the  where- 
abouts of  a  certain  watch,  which  he  believed 
them  to  have  stolen,  is  untrue,  but,  on  the 
contrary,  on  this  occasion  defendant  cruelly 
and  brutally  kicked  and  beat  said  plaintiffs. 
In  a  manner  wholly  unnecessary  to  attain  the 
ends  which  he  sought.  That  defendant  has 
abused  his  parental  authority  over  said  child- 
ren, In  this:  That  at  varlons  and  numerous 
times  during  the  months  of  February  and 
March,  1896,  he  brutally,  cruelly,  unneces- 
sarily, and  with  undue  severity,  beat,  struck, 
and  otherwise  abused  and  maltreated  them; 
that  in  said  maltreatment,  beating,  and  abuse 
he  used  his  closed  fists,  a  teacup,  a  frying 
pan,  a  strap,  a  cane,  an  iron  hammer,  ai' 
iron  stove  poker,  and  a  cat  o'  nine  tails." 

It  is  argued  on  this  appeal  that  the  fine? 
Ings  do  not  support  the  Judgment;  that  tber>! 
Is  no  finding  of  facts  as  to  the  abuse  of 
parental  authority;  and  that  the  evidence 
does  not  support  the  findings.  The  judge 
of  the  trial  court  had  all  the  parties  Interested 
before  him,  and  was  in  a  much  better  position 
than  this  court  can  be  to  judge,  not  only  of 
the  weight  that  should  be  given  to  the  testi- 
mony of  each  of  tbem,  but  also  as  to  their 
character  and  disposition  in  other  respects 
pertinent  to  the  case.  The  first  consideration 
of  the  trial  court  In  a  case  of  this  character 
is,  or  should  be,  the  welfare  of  the  children. 
The  statute  upon  which  the  action  is  basei^ 
is  enacted  for  the  benefit  and  protection  of 
children.  The  circumstances  of  the  case, 
as  developed  by  the  evidence,  were  amply 
sufficient  to  convince  the  trial  Judge  that  the 
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father  had  lost  the  confidence  of  his  children, 
and  with  it  the  power  to  personally  control 
them;  for  he  admits  that  be  despaired  of 
controlling  them  further  after  they  ran  away 
the  second  time.  This  condition  of  affairs 
was  undoubtedly  the  result  of  his  harsh  treat- 
ment of  them.  We  deem  it  unwise  for  a 
father  to  attempt  to  control  his  daughters,  of 
the  age  of  10  years,  with  a  "strap  siitted  at 
the  end,"  to  say  nothing  of  the  frying  pan 
and  other  Instruments  mentioned  in  the  evi- 
dence;  and  when  such  an  attempt  results  in 
a  double  failure,  and  the  father  thereafter 
seeks,  against  their  will,  to  remove  his  daugh- 
ters from  the  care  of  a  woman  who  seems 
able  to  control  them,  without  any  showing 
that  he  has  any  other  place  for  them,  the 
trial  court  is  fully  warranted  in  the  conclu- 
sion that  such  acts  are  an  abuse  of  parental 
authority.  The  case  made  by  the  evidence 
is  one  which  addresses  Itself  peculiarly  to 
the  sound  Judgment  and  wise  discretion  of  the 
trial  court. 

The  findings  of  fact  set  out  herein  were  not 
mere  conclusions  of  law,  as  contended,  but 
were  amply  sufficient,  on  the  question  of 
"abuse  of  parental  authority,"  to  support  the 
Judgment,  and  this  Is  the  only  respect  In 
which  the  sufficiency  of  the  findings  is  chal- 
lenged. 

We  see  no  error  in  the  court  refusing  to 
allow  defendant  to  prove  particular  instances 
of  falsehood  and  deception  practiced  by  plain- 
tiffs prior  to  January,  1896.  The  court  was 
fully  enlightened  as  to  their  traits  of  character 
and  disposition  in  that  regard  by  the  evi- 
dence as  to  their  conduct  more  immediately 
preceding  their  running  away  from  home. 
Seeing  no  reason  to  disturb  the  decision  as  It 
stands,  and  believing  that  the  best  welfare 
of  plaintiffs  Is  subserved  thereby,  I  advise 
that  the  Judgment  and  order  denying  a  new 
trial  be  affirmed. 

We  concur:    CHIPMAN,  C;  BRITT,  0. 

PEE  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der denying  a  new  trial  are  affirmed. 


(US  Cal.  21) 

LYNCH  v.  PEARSON.     (S.  P.  950.) 
(Supreme  Court  of  California.     June  9,  1899.) 

VSB  AND  OCCUPATION— AGREEMENT  OF  SALE. 
The  doctrine  that  one  who  enters  on  prem- 
ises, under  an  agreement  or  understanding  that 
he  is  to  be  a  purchaser,  is  not  afterwards  liable 
in  an  action  for  use  and  occnpation,  has  no  ap- 
plication where  the  entry  is  made  under  the 
owner,  and  the  agreement  of  sale,  which  is  aft- 
erwards rescinded,  is  with  a  mortgagee,  whose 
title  is  acquired  in  subsequent  foreclosure  pro- 
ceedings. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Fresno  county. 

Action  by  William  Lynch  against  Calvin 
Pearson.  Judgment  for  piaiiitill,  and  defend- 
ant appeals.    Affirmed. 


Geo.  E.  Church,  for  appellant.  Frank  H. 
Short,  for  respondent 

COOPER,  C.  Action  to  recover  for  use  and 
occupation  of  premises.  Judgment  for  plain- 
tiff for  $360.  Motion  for  a  new  trial,  which 
was  denied.  This  appeal  is  from  the  Judg- 
ment and  order.  The  court  below  filed  find- 
ings, and  In  the  brief  of  the  appellant  no  find- 
ing is  attacked  for  husufficiency  of  the  evi- 
dence, and  we  will  therefore  take  the  facts  as 
found  by  the  court  below  and  as  admitted  by 
the  pleadings.  On  December  14, 1892,  defend- 
ant was  living  upon  the  premises  described 
in  the  amended  complaint,  with  his  father, 
who  was  the  owner  thereof.  Plaintiff  was 
on  said  day  the  owner  of  a  note  secured  by 
mortgage  upon  said  premises.  While  defend- 
ant was  so  living  upon  said  premises,  and 
whilt  plaintiff  was  so  the  owner  of  said  note 
and  mortgage,  and  on  said  14tb  day  of  De- 
cember, 1892,  defendant  and  plaintitF  entered 
into  an  agreement  whereby  plaintiff  agreed  to 
foreclose  his  said  mortgage,  and  to  bid  In  the 
lands  therein  described,  and  upon  receipt  of  a 
sheriff's  deed  to  execute  to  defendant  a  deed 
to  said  premises,  subject  to  a  certain  prior 
mortgage  held  by  one  Gray,  and  to  take  and 
receive  from  defendant  his  note  and  mortgage 
for  the  amount  due  the  plaintiff  on  such  fore- 
closure proceedings;  and  in  consideration 
thereof  the  defendant  agreed  to  pay  the  costs 
and  attorney's  fees  in  the  foreclosure  proceed- 
ings. According  to  the  agreement,  plaintiff 
proceeded  to  foreclose  the  said  mortgage,  and 
on  the  24th  day  of  April,  1893,  purchased  the 
same  at  sheriff's  sale,  and  received  the  usual 
certificate.  Defendant  was  in  possession  of 
the  premises  at  the  time  be  made  the  said 
agreement,  and  never  entered  into  possession 
thereof  through  or  under  plaintiff.  After 
the  plaintiff  tjegan  foreclosure  proceedings, 
and  as  necessary  costs  and  attorney's  fees  in 
connection  therewith,  he  paid  the  sum  of 
$192.50,  of  which  sum  defendant  paid  $140 
only.  About  October  1,  1893,  the  defendant 
and  plaintiff  rescinded  the  former  agreement 
of  December  14,  1892,  and  mutually  released 
each  other  from  the  obligations  thereof.  Aft- 
er April  24,  up  to  October  24,  1893,  the  de- 
fendant continued  in  the  possession  of  the 
premises,  and  received  the  rents,  Issues,  and 
profits  thereof,  and  the  value  of  such  use  and 
occupation  during  such  time,  to  wit,  from 
April  24  to  October  24,  1893,  was  the  sum  of 
$500.  There  was  not  at  any  time  any  agree- 
ment between  plaintiff  and  defendant  as  to 
the  payment  of  rent,  and  tbe  plaintiff  never 
released  the  defendant  from  any  obligation  to 
pay  rent.  At  the  time  tbe  agreement  of  De- 
cember 14,  1892,  was  made,  the  plaintiff  had 
no  title  to  the  premises  therein  referred  to, 
and  defendant  never  entered  into  possession 
under  said  agreement.  The  court  below  de- 
ducted the  sum  of  $140,  which  had  been  paid 
by  defendant  to  plaintiff  imder  the  agreement 
of  December  14,  1892,  from  the  value  of  the 
use  and  occupation,  aod  gave  Judgment  for 
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1360.  and  we  tbink  the  Judgment  is  correct 
It  gave  the  defendant  the  benefit  of  the  $140 
which  he  had  paid  on  the  contract  that  had 
been  canceled;  and  while,  pertiaps,  the  law 
in  Its  strict  construction  would  not  hare  com- 
pelled It  to  be  so  applied,  the  court.  In  a,  spirit 
of  equity,  did  so  apply  it.  Appellant  contends 
that  the  doctrine  of  vendor  and  vendee  ap- 
plied as  between  the  plaintiff  and  defendant 
after  December  14,  1892.  It  is  the  general 
doctrine  that  one  who  enters  by  virtue  of  an 
agreement  or  understanding  that  he  was  to 
be  a  purchaser  is  not  afterwards  liable  In  an 
action  for  use  and  occupation,  but  the  doc- 
trine does  not  apply  to  defendant  in  the  case, 
for  the  reason  that  he  did  not  enter  nnder  a 
contract  with  plaintiff.  On  December  14, 
1S92.  defendant  'was  already  In  possession  olt 
the  premises  by  permission  of  his  father,  who 
was  the  owner  of  them.  Plaintiff  was  not 
the  owner,  nor  entitled  to  the  possession,  and 
hence  had  no  power  to  put  defendant  in  pos- 
session. The  defendant  testified  that,  after 
making  the  agreement  with  plaintiff,  he  leased 
the  premises  of  bis  father.  The  agreement 
made  with  plaintiff  was  In  fact  an  agreement 
by  which  the  plaintiff  was  to  take  legal  pro- 
ceedings, and  thus  attempt  to  get  the  title. 
The  defendant  agreed  to  pay  the  cost  of  such 
legal  proceedings,  and  plaintiff,  if  successful 
In  getting  the  title,  was  then  to  convey  to 
defendant  on  certain  terms  specified.  Before 
the  defendant  had  paid  all  the  costs  of  such 
proceedings,  and  before  the  title  had  passed 
to  plaintiff,  the  contract  was  rescinded  by 
mutual  consent.  Plaintiff  was  the  purchaser 
of  the  property  at  foreclosure  sale.  It  was 
never  redeemed.  Defendant  was  the  tenant 
in  possession  at  the  time  of  the  sale,  and  so 
continued  until  the  time  for  redemption  ex- 
pired. The  value  of  the  use  and  occupation 
was  1500.  These  facts  entitled  the  plaintiff 
to  Judgment  We  advise  that  the  Judgment 
and  order  be  affirmed. 

We  concur:    HAYNES,  O.;   CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
•re  affirmed. 


OlBCal.  66) 

McKAT  V.  McKAY.     (S.  P.  1,059.)' 
(Supreme  Court  of  California.    Jane  14,  1899.) 

mVORCE— JURISDICTION  TO  MODIFY  DECRBE— 

SUPPORT  OP  CHILDREN— EFFECT  OF  DB- 

CRBH  ON  FATHER'S  LIABILITY. 

1.  Under  Civ.  Code,  H  138,  139,  providing  that 
the  court  may,  before  or  after  judgment,  give 
directions  tor  the  custody  of  the  children,  aad, 
when  the  divorce  is  granted  for  the  husband's 
oBenae,  compel  him  to  provide  tor  their  main- 
tenance, and  may  from  time  to  time  modify  its 
orders,  where  the  ori,cinal  decree,'  granted  for 
the  husband's  fault,  awarded  the  custody  of  the 
<Jiildren  to  the  mother,  but  made  uo  provision 
for  their  maintenance,  the  court  cannot  there- 
after modify  the  decree,  and  compel  the  liusband 
to  pay  for  their  past  or  future  maintenance. 

2.  Under  Chr.  Code,  i  209,  providing  that  "If 
the  husband  receives  his  wife's  chil>\ren  Iqr  a 

1  Behearing  denied  July  11,  1899. 


former  busbond  into  his  family  and  supports 
them,  it  is  presumed  he  does  so  aa  a  parent,"  a 
divorced  father  of  children  in  the  lawful  ens- 
tody  of  their  mother  is  not  liable  for  their  sup- 
port in  the  family  of  her  second  husband. 

3.  Under  Civ.  Code,  S  138,  providing  that  "the 
court  may  before  or  after  judgment  give  such  di- 
rection for  the  custody,  care  and  education  of 
the  children  as  may  be  necessary,"  where  chil- 
dren in  the  lawful  custody  of  their  divorced 
mother  have  been  supported  by  the  voluntary 
act  of  herself  or  her  second  husband  thdr  father 
cannot  be  compelled  to  pay  therefor. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco. 

Petition  by  Emma  J.  McKay  against  An- 
gus McKay  for  an  order  requiring  him  to 
pay  for  the  past  support  of  children  awarded 
to  her  custody  by  a  divorce  decree.  From  an 
order  granting  the  petition,  the  defendant  ap- 
peals.   Reversed. 

W.  S.  Goodfellow,  for  appellant  E.  P. 
Cole,  for  respondent 

HARRISON,  J.  A  decree  of  divorce  was 
rendered  May  29,  1884,  between  the  parties 
hereto,  upon  the  application  of  the  phiintlff, 
and  for  the  offense  of  the  defeitdant;  and  by 
the  decree  the  care,  custody,  and  control  of 
the  two  minor  children  of  the  marriage,  then 
aged  6  and  3  years,  respectively,  were  award- 
ed to  the  plaintiff.  NV>  provision  was  made 
In  the  decree  for  the  maintenance  of  the  chil- 
dren, or  for  the  support  of  the  wife.  In 
1886  the  plaintiff  became  the  wife  of  R  S. 
Polastri,  and  thereupon  her  husband  took  the 
children  Into  his  family,  and  subsequently 
brought  them  up  and  supported  them  aa 
members  thereof.  March  2,  1897,  the  plain- 
tiff Bled  In  said  cause  a  petition  to  the  supe- 
rior court  for  an  order  requiring  the  defend- 
ant to  pay  certain  moneys  for  the  past  sup- 
port of  each  of  said  children,  and  also  for 
their  future  maintenance  and  education. 
After  a  hearing  thereon,  the  court  made  an 
order  requiring  the  defendant  to  "pay  to  the 
plaintiff  the  sum  of  three  thousand  seven 
hundred  and  fifty  dollars  for  the  past  care, 
maintenance,  education,  and  support  of  said 
minor  children,  and  also  the  further  sum  of 
one  htindred  dollars  a  month  until  the  far- 
ther order  of  the  court  for  the  future  sup- 
port education,  and  maintenance  of  said  mi- 
nor children."  From  this  order  the  defend- 
ant has  appealed. 

1.  Whether  the  court  was  authorized  to 
modify  the  Judgment  entered  in  1884  by  add- 
ing thereto  the  provision  requiring  the  de- 
fendant to  provide  for  the  care,  custody,  and 
education  of  the  children.  Is  to  be  determined 
by  a  construction  of  the  provisions  of  the 
Code  upon  this  subject  In  Jurisdictions 
where  procedure  Is  not  regulated  by  statute, 
but  is  according  to  the  rules  and  practice  of 
the  court  such  authority  Is  maintained  upon 
the  ground  that,  when  chancery  has  once  ac- 
quired Jurisdiction  over  the  subject-matter.  It 
will  continue  to  exercise  that  Jurisdiction  so 
long  and  as  often  as  occasion  shall  require, 
for  the  purpose  of  making  Ita  decree  effec- 
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tlve.  Holt  V.  Holt,  42  Ark.  493;  Plaster  v. 
Plaster,  47  111.  290.  But,  where  the  pro- 
cedure Is  regulated  by  statute,  courts  have 
uot  this  Inherent  power,  and  their  Jurisdic- 
tion over  the  subject-matter  of  the  action,  as 
well  as  over  the  parties,  terminates  with  the 
entry  of  final  Judgment  therein,  except  for 
the  puriK>se  of  enforcing  the  judgment  and 
carrying  out  its  provisions,  or  for  correcting 
any  mistakes  in  the  record  upon  proper  ap- 
plication therefor.  The  judgment  becomes 
final  upon  Its  entry,  not  only  as  to  the  mat- 
tors  actually  determined,  but  also  as  to  every 
other  matter  which  the  parties  might  have 
litigated  in  the  cause  and  have  had  decided. 
Kamp  V.  Kamp,  59  N.  Y.  212.  In  a  majority 
of  the  states,  however,  express  authority  is 
given  to  the  court  by  statute  to,  make  chan- 
ges In  Its  judgments  from  time  to  time  as  cir- 
cumstances may  justify.  See  Buckmlnster 
v.  Buckmlnster,  38  Vt  248;  Campbell  v. 
Campbell,  37  Wis.  206.  But  the  changes 
which  may  thus  be  made  are  limited  to  the 
cases  and  conditions  expressed  In  the  statute 
by  which  they  are  authorized.  In  Erken- 
brach  v.  Erkenbrach,  96  X.  Y.  456,  after  hold- 
ing that  this  authority  in  that  state  is  purely 
statutory,  the  court  said:  "The  statute  care- 
fully defines  the  various  causes  for  which  a 
divorce  may  be  allowed,  the  relief  which  may 
be  granted  in  such  actions  during  the  pend- 
ency thereof,  and  by  its  final  decree,  and  the 
cases  In  which  the  courts  may  make  further 
orders.  The  legislature  has  assumed  to  leg- 
islate upon  the  subject,  and  has  defined  the 
purposes  for  which  an  order  may  be  made  by 
the  courts  after  final  decree.  By  expressly 
authorizing  an  order  to  be  made  after  Judg- 
ment providing  only  for  the  'care,  custody  and 
education  of  the  children  of  the  marriage,'  it 
has  Impliedly  prohibited  such  an  order  for 
any  other  cause."  To  the  same  effect  Is  the 
provision  of  section  4  of  the  Civil  Code  of  this 
state,  which  declares,  "The  Code  establishes 
the  law  of  this  state  respecting  the  subjects 
to  which  It  relates."  The  Codes,  however, 
are  to  be  construed  as  a  single  statute;  and 
upon  this  subject  section  577,  Code  Civ.  Proc.. 
most  be  read  In  connection  with  sections  138 
and  139  of  the  Civil  Code.  These  sections 
are  as  follows: 

"Sec.  138.  In  an  action  for  divorce  the 
court  may  before  or  after  Judgment  give 
such  direction  for  the  custody,  care  and  edu- 
cation of  the  children  of  the  marriage  as 
may  seem  necessary  or  proper,  and  may  at 
any  time  vacate  or  modify  the  same. 

"Sec.  139.  Where  a  divorce  Is  granted  for 
an  offense  of  the  husband,  the  court  may 
compel  him  to  provide  for  the  maintenance 
of  the  children  of  the  marriage,  and  to  make 
such  suitable  allowance  to  the  wife  for  her 
support  during  her  life,  or  fo^  a  shorter  pe- 
riod, as  the  court  may  deem  Just,  having  re- 
gard to  the  circumstances  of  the  parties  re- 
spectively; and  the  court  may  from  time  to 
time  modify  its  orders  In  these  respects." 

In  HoweU  v.  Howell,  104  Cal.  45,  37  Pae. 


770,  It  was  held  that,  when  the  original  de- 
cree .of  divorce  made  no  provision  for  an  al- 
lowance to  the  wife  for  her  support,  the 
court  had  no  jurisdiction  thereafter  to  make 
an  order  compelling  the  husband  to  pay  ali- 
mony, to  her;  that.  If  no  order  for  its  pay- 
ment was  Included  In  the  decree  of  divorce, 
there  was  nothing  to  "modify";  and  that 
such  subsequent  order  was  void.  Under  the 
reasoning  in  that  case  It  must  be  held  that, 
by  the  failure  to  make  provision  In  the  de- 
cree for  the  maintenance  of  the  children,  the 
court  had  no  authority  under  this  section  to 
make  the  order  appealed  from.  The  deci- 
sion in  Wllsott  V.  Wilson,  45  Cal.  399,  cited 
by  the  respondent,  was  made  prior  to  the 
adoption  of  the  Codes,  and  under  a  statute 
which  expressly  authorized  the  court  to 
make  an  order  subsequent  to  the  Judgment 
for  the  maintenance  of  the  children  of  the 
marriage  (St  1851,  p.  187,  §  7),  but  cannot  be 
regarded  as  an  authority  under  the  different 
provisions  of  the  Code.  Whether  the  court 
has  power  under  section  138,  Civ.  Code,  to 
make  such  subsequent  order  for  the  "care, 
custody  and  education"  of  the  children,  was 
not  involved  In  the  case  of  Howell  v.  How- 
eU, and  was  expressly  stated  In  the  opinion 
therein  not  to  have  been  considered.  The 
statutes  of  New  York  (2  Rev.  St.  p.  148,  i 
59)  contain  provisions  similar  to  those  of 
section  138,  Civ.  Code;  and  in  Erkenbrach 
V.  Erkenbrach,  supra.  It  was  held  by  the 
court  of  appeals  of  that  state.  In  construing 
this  section  of  the  statute,  that  as  It  author- 
ized the  court  to  make  an  order  after  Judg- 
ment for  the  "care,  custody  and  education" 
of  the  children  of  the  marriage,  it  must  be 
assumed  that  provision  for  the  expenses  rea- 
sonably to .  be  incurred  for  the  accomplish- 
ment of  these  objects  was  within  the  inten- 
tion of  the  legislature  In  framing  the  section. 
This  ruling  was  followed  in  McKay  v.  Supe- 
rior Court,  120  Cal.  143,  52  Pac.  147,  where- 
in It  was  determined  that  under  the  provi- 
sions of  section  138,  Civ.  Code,  the  superior 
court  had  jurisdiction  to  entertain  the  ap- 
plication of  the  plaintiff,  and  to  make  an  or- 
der thereon. 

2.  McKay  v.  Superior  Court  was  an  orig- 
inal application  to  this  court  for  a  writ  of 
review,  and  the  only  question  presented  for 
consideration  was  the  Jurisdiction  or  power 
of  the  court  to  make  the  order;  but  whether 
the  facts  before  the  court  Justified  it  in  the 
exercise  of  this  power,  or  whether  the  order 
was  broader  In  its  scope  than  was  Justified 
by  the  evidence  provided  therefor,  was  not 
involved  or  presented  for  consideration. 
These  questions  are  presented  upon  the  pres- 
ent appeal,  and,  upon  an  examination  of  the 
evidence  before  the  superior  court  we  are  of 
the  opinion  that  It  was  not  authorized  to  in- 
clude In  its  order  any  direction  for  the  pay- 
ment by  the  defendant  of  the  expenses  In- 
curred prior  to  making  the  application.  It 
clearly  appears  from  the  bill  of  exceptions 
that  Mr.  Polastri  immediately  upon  his  mar- 
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rlage  with  the  plaintiff  took  the  children  Into 
his  family,  and  that  since  that  time  he  has 
cared  for  them,  and  paid  all  the  expenses  of 
their  support  and  education;  and  the  plain- 
tiff testified  that,  so  far  as  any  compensa- 
tion for  imst  support  is  concerned,  it  would 
be  to  recompense  Mr.  Polastrl  for  moneys 
that  he  has  spent  upon  these  children.  Sec- 
tion 209,  Civ.  Code,  provides:  "The  husband 
is  not  bound  to  maintain  his  wife's  children 
by  a  former  husband;  but,  if  he  receives 
them  into  his  family  and  supports  them,  It 
is  presumed  that  he  does  so  as  a  parent;  and 
where  such  is  the  case  they  are  not  liable  to 
him  for  their  support,  nor  he  to  them  for 
their  services."  The  plaintiff  does  not  claim 
to  have  expended  any  money  In  the  support 
or  education  of  the  children,  other  than  that 
expended  by  Mr.  Polastrl,  and  under  the 
provisions  of  this  section  be  could  have  no 
claim  upon  the  defendant  for  his  support  of 
the  children.  The  provisions  of  section  138 
cannot  be  made  a  substitute  for  an  action, 
or  give  to  him  the  right  to  assert  through 
the  plaintiff  a  claim  which  he  could  not  him- 
self make.  Johnson  v.  Ousted,  74  Mich.  437, 
42  X.  W.  62.  The  provisions  of  section  138 
are  In  their  nature  prospective,  and  the  use 
of  the  term  "direction",  instead  of  "pay- 
ment" implies  that  the  action  of  the  court 
is  to  be  .limited  to  the  "care,  custody  and 
education"  which  the  children  are  subse- 
quently to  receive  under  Its  directions.  If 
the  original  decree  had  contained  a  provi- 
sion upon  this  subject,  such  provision  would 
have  been  the  measure  of  the  rights  and  lia- 
bilities of  the  parties  to  the  suit,  imtil  the 
court  should  make  some  modification  there- 
of; and,  until  the  court  had  given  some  di- 
rection for  the  subsequent  care  and  educa- 
tion of  the  children,  there  could  be  no  lia- 
bility on  the  part  of  the  defendant  for  the 
expenses  that  might  be  incurred  thereunder. 
Manifestly  the  court  could  give  no  direction 
for  the  care  and  education  of  the  children 
prior  to  its  order,  and,  in  the  absence  of 
such  direction,  no  liability  would  exist 
against  the  defendant,  and  no  obligation 
could  be  created  against  him.  In  Kendall 
V.  Kendall  (Kan.)  48  Pac.  WO,  the  minor  chil- 
dren had  been  awarded  to  the  mother,  but 
no  provision  was  made  in  the  decree  for 
their  support.  Subsequently,  upon  the  appli- 
cation of  the  mother,  the  court  directed  the 
payment  of  a  certain  sum  by  the  father  for 
their  support,  and  that  this  payment  should 
commence  at  the  date  of  the  original  decree. 
Upon  appeal  this  portion  of  the  order  was 
reversed,  and  the  court  directed  that  the 
payments  should  commence  at  the  date  of 
the  modification  of  the  order,  and  not  from 
the  date  of  the  original  decree.  In  Wash- 
bum  V.  Catlin,  97  N.  Y.  623,  the  general  term 
bad  ntade  an  order  requiring  the  defendant 
to  pay  the  expenses  incurred  during  the  pre- 


vious nine  years,  but  the  court  of  appeals 
modified  this  order  by  restricting  such  pay- 
ment to  the  expenses  Incurred  subsequent 
to  filing  the  petition.  The  question  of  the 
father's  liability  for  the  care  and  support  of 
his  children  after  a  decree  of  divorce,  in 
which  their  custody  has  been  awarded  to 
the  mother,  has  been  frequently  presented 
In  actions  brought  therefor  by  strangers  or 
by  the  mother,  and  courts  have  almost  in- 
variably held  that  an  action  against  him  to 
enforce  such  liability  could  not  be  main- 
tained. Finch  V.  Finch,  22  Conn.  411;  Ram- 
sey V.  Ramsey,  121  Ind.  215,  23  N.  B.  69; 
Bunitt  V.  Burritt,  29  Barb.  124;  Harris  v. 
Harris,  5  Kan.  46;  Hancock  v.  Merrick,  10 
Gush.  41;  Brown  v.  Smith,  19  R.  I.  319,  33 
Atl.  466;  Hall  v.  Green,  87  Me.  122,  32  Atl. 
796.  A  contrary  holding  was  made  In  Pret- 
zinger  v.  Pretzlnger,  45  Ohio  St.  452,  15  N.  E. 
471;  but  as  was  said  in  Brown  v.  Smith,  su- 
pra, this  case  is  opposed  to  the  preponder- 
ance of  American  authorities  upon  the  sub- 
ject, and  in  a  subsequent  case  in  the  same 
state  (Pulton  v.  Fulton,  52  Ohio  St.  229,  39 
N.  E.  727),  the  ruling  therein  was  materially 
modified.  So  far  as  the  right  of  the  wife  to 
recover  for  past  expenses  Incurred  by  her  Is 
Involved,  the  principle  Is  the  same,  whether 
the  application  Is  made  in  an  independent 
action,  or  through  a  motion  in  the  original 
case.  The  Jurisdiction  which  the  court  re- 
tains in  the  original  case,  either  by  express 
reservation  In  Its  decree,  or  which  it  has  by 
authority  of  statute,  to  modify  Its  Judgment 
with  reference  to  the  custody  and  education 
of  the  children,  or  to  make  a  new  order  in 
reference  thereto,  is  not  for  the  purpose  of 
reimbursing  her  for  any  expenditures  she 
may  have  voluntarily  made  in  that  behalf, 
but  to  provide  for  such  expenses  as  may  be 
subsequently  incurred  by  reason  of  the  direc- 
tion that  may  be  given  regarding  such  care 
and  education.  The  children  are  not  parties 
to  the  litigation,  and  the  jurisdiction  thus 
retained,  or  which  the  court  Is  authorized  to 
exercise.  Is  to  be  exercised  in  their  behalf; 
but,  if  they  have  already  been  sufficiently 
cared  for  by  the  voluntary  act  of  the  mother 
or  of  strangers,  the  court  is  not  empowered 
to  compel  the  father  to  reimburse  them  for 
these  expenses.  See  Loveren  v.  Loveren. 
100  Cal.  493,  35  Pac.  87;  Lacey  v.  Lacey, 
108  Cal.  45,  40  Pac.  1056.  S"ection  208,  Civ. 
Code,  declares  that  "a  parent  is  not  bound 
to  compensate  the  other  parent  or  a  relative 
for  the  voluntary  support  of  his  child,  with- 
out an  agreement  for  compensation."  The 
order  is  reversed,  and  the  superior  court  Is 
directed  to  make  such  order  in  the  premises 
as  will  be  consistent  with  the  views  herein 
expressed. 


J. 


We  concur:    GAROUTTB,J.;  VANDYKE, 
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JOHNSON  T.  KEED  et  al.     (Sac.  539.) 

(Supreme  Conrt  ol  California.     June  16,  1809.) 

JDDOMENTS— COLLATERAL  ATTACK— MORT- 
QAGB8—F0RBCL08URES— FRAUD. 

1.  Tlie  correctness  of  a  judgment  cannot  he 
reviewed  in  an  independent  action  on  grounds 
available  in  the  original  action,  which  the  party 
has  sought  to  have  reviewed  by  a  motion  for  a 
new  trial. 

2.  A  judgment  for  plaintiff  in  a  foreclosure  suit 
is  conclusive  as  against  a  collateral  attack  on 
the  ground  that  the  action  was  prematurely 
brought. 

3.  The  fact  that  a  third  person  induces  the 
mortgagee  to  foreclose,  thou^n  the  former  seeks 
to  profit  thereby  by  purcbasmg  the  property,  is 
not  a  fraud  on  the  mortgagor,  so  as  to  make  such 
tUrd  person  liable  to  Dim. 

Department  1.  Appeal  from  superior  court, 
Butte  county. 

Action  by  one  Johnson  against  one  Reed  and 
others  to  vacate  a  Judgment  of  foreclosure  and 
to  cancel  the  execution  deed.  From  a  Judg- 
ment for  defendant  Brooks,  plaintiff  appeals. 
Affirmed. 

Oea  H.  Maxwell  and  R.  M.  F.  Soto,  for  ap- 
pellant L.  li.  Stdomons,  for  respondent  and 
defendants, 

HARRISON,  J.  It  Is  alleged  In  tbe  com- 
plaint herein  that  in  an  action  brought  to  fore- 
close a  mortgage  executed  by  tlie  plaintltF  to 
tbe  defendant  Brooks  the  defendants  filed  an 
answer  setting  up  as  a  defense  that  the  action 
was  prematurely  brought  by  reason  of  tbe  fact 
that  tbe  time  for  tbe  payment  of  the  note  se- 
cured by  tbe  mortgage  had  been  extended  to 
a  date  subsequent  to  the  commencement  of  the 
action;  that  the  cause  was  tried,  and  Judgment 
rendered  in  favor  of  the  plaintiff  therein;  that 
thereafter  the  plaintiff  herein  filed  and  served 
a  notice  of  his  intention  to  move  for  a  new 
trial,  and  that  a  bill  of  exceptions  based  upon 
said  notice  had  been  settled,  allowed,  and  filed 
In  said  action,  and  that  an  affldavlt  to  be  used 
on  said  motion  had  also  been  filed;  that  un- 
der said  Judgment  the  property  described  in 
the  mortgage  had  been  sold  to  tbe  mortgagee, 
and  a  deed  therefor  executed  to  him;  that, 
the  proceeds  of  said  sale  being  insufficient  to' 
satisfy  the  Judgment,  a  Judgment  for  the  de- 
ficiency had  been  docketed  against  the  plain- 
tiff herein,  and  that  an  execution  had  been  la- 
sued  upon  said  .deficiency  Judgment,  and  cer- 
tain personal  property  sold  by  virtue  thereof  to 
one  of  the  defendants  herein.  Tbe.  complaint 
further  alleges  that  prior  to  tbe  commence- 
ment of  said  action  tbe  defendant,  CHiarles 
W.  Reed,  Induced  the  mortgagee  to  violate 
his  agreement  for  the  extension  of  payment  and 
to  commence  the  action  for  foreclosure  before 
the  said  period  of  extension  had  expired,  and 
agree  with  him  that  the  said  action  should 
be  prosecuted  to  final  Judgment  and  a  sale 
thereunder,  and  that  the  property  should  be 
thereafter  sold  and  transferred  to  him,  the  said 
Reed;  that  the  mortgaged  property  was  of 
much  greater  value  than  the  amount  of  tbe 
mortgage  debt,  but  that  it  was  also  agreed  be- 


tween them  that  upon  the  sale  under  the  Judg- 
ment a  deficiency  should  be  left,  and  that  an 
execution  should  be  issued  upon  said  deficiency 
Judgment,  and  certain  personal  property  of 
the  plaintiff  herein  sold  thereunder;  that  tbe 
said  agreement  was  carried  into  effect,  and 
that  all  of  the  proceedings  were  had  with  tbe 
fraudulent  purpose  and  design  of  said  Reed  to 
defraud  the  plaintiff  of  his  interest  In  the  mort- 
gaged property.  Plaintiff  therefore  asks  a 
Judgment  vacating  the  Judgment  of  foreclos- 
ure, and  canceling  and  annulling  the  deed  is- 
sued under  the  sale  upon  said  Judgment  and 
allowing  him  to  redeem  the  property,  and  set- 
ting aside  the  sale  of  the  personal  property, 
and  restoring  him  to  the  possession  thereof. 
The  defendant  Brooks,  who  appears  to  be  tbe 
only  person  served  with  the  complaint  de- 
murred thereto,  and,  his  demurrer  having  been 
sustained,  Judgment  was  entered  in  his  favor, 
from  which  tbe  plaintiff  has  appealed. 

1.  It  Is  not  alleged  in  the  complaint  whether 
the  motion  for  a  new  trial  in  tbe  original  ac- 
tion has  been  determined  or  not  In  tbe  ab- 
sence of  any  averment  upon  tbe  subject  It 
must  be  assumed  that  the  moti-u  is  still  pend- 
ing and  tmdetermined.  The  fact  as  averred 
in  the  complaint,  that  one  of  the  defendants 
therein  had  changed  Its  attorneys,  and  that 
such  attorneys  had  abandoned  all  the  rights  of 
that  defendant  upon  the  motion  for  a  new 
trial,  did  not  preclude  the  plaintiff  herein  from 
prosecuting  his  own  motion  therefor,  or  from 
appealing  from  the  Judgment  therein.  As  all 
the  facts  upon  which  the  plaintiff  claims  that 
the  Judgment  of  tbe  court  was  unauthorized 
were  set  up  in  his  answer  to  the  foreclosure 
suit,  it  must  be  assumed  that  the  court  found 
that  they  were  unsustalned  by  the  evidence. 
If  such  was  not  the  fact,  or  If  the  Judgment 
therein  was  rendered  by  reason  of  any  error  or 
Irregularity  in  the  procedure,  such  error  must 
be  cured  through  the  proceedings  for  a  new 
trial.  If,  however,  it  be  the  fact  that  that 
conrt  has  denied  his  motion  for  a  new  trial, 
tbe  plaintiff  must  seek  a  review  of  that  order 
by  an  appeal  therefrom.  The  correctness  of  a 
Judgment  cannot  be  reviewed  in  an  independ- 
ent action  upon  grounds  which  were  available 
to  the  litigant  In  the  original  action,  and  upon 
which  be  has  sought  to  have  It  reviewed  by  a 
motion  therein. 

2.  As  the  court,  by  giving  Judgment  for  the 
plaintiff  in  the  foreclostue  suit  must  have 
found  that  the  action  was  not  prematnrely 
brought.  It  Is  evident  that  tbe  mortgagee,  in 
bringing  tbe  action  after  tbe  maturity  of  the 
obligation,  was  in  tbe  exercise  of  his  legal 

-rights,  and  that  the  action  of  Mr.  Reed  in  In- 
ducing him  to  bring  the  suit  was  not  with 
any  fraudulent  purpose,  however  much  he  may 
have  sought  to  profit  thereby. '  It  may  be  add- 
ed that  the  allegations  in  tbe  complaint  fail 
to  establish  any  fraudulent  purpose  or  conduct 
on  tbe  part  of  Mr.  Reed.  No  fact  is  alleged 
which,  either  by  Itself  or  in  connection  with 
the  other  portions  of  the  complaint  constitute 
a  sufficient  averment  of  fraud.    The  appeal 
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herein  Is  without  merit,  and  the  Judgment  Is 
affirmed. 


We  concnr:    QAROnTTE,  J.;  VAN  XfTSE, 


J. 


(125  Cal.  32) 

SONOMA  COUNTY  t.  STOFEN  et  al. 

(S.  F.  1,160.) 

(Supreme  Court  of  California.    June  9,  1899.) 

OFPICBRS— CONVERSION    OP    FUNDS— ROB- 
BBRT—BVIDENCB—NBWliY-DISCOV- 
BRBD  EVIDBNCB. 

1.  In  an  action  on  a  county  treasurer's  bond 
for  conversion  of  funds,  to  proTe  a  defense  of 
robbery  the  treasurer  testified  tliat  in  the  morn- 
ing, as  he  drew  out  the  money  trays,  he  was 
confronted  by  a  man  with  an  uplifted  dagger, 
who  ordered  him  to  drop  them;  that  this  was 
the  last  he  Icnew;  that  he  felt  no  blow,  but 
presumed  he  was  struck,  as  there  was  a  lump 
and  a  discoloration  of  skin  on  the  back  of  bis 
head;  that,  when  he  came  to,  he  was  in  the 
vault,  lying  on  his  back,  with  his  head  under 
the  opening  of  the  door;  that  be  remained  there 
about  eight  hours,  and  from  time  to  time  kicked 
on  the  door  with  all  his  might,  but  did  not  strike 
the  sheet-irou  lining  of  the  vault.  His  wife  tes- 
tified that  she  l>ecame  alarmed  at  his  abseace  in 
the  afternoon,  and  got  the  court-house  janitor 
to  unlo<;k  the  office;  that  two  others  were  with 
her  when  she  approached  the  vault  door,  but  she 
was  excited,  and  did  not  at  first  succeed  with 
the  combination,  though  she  knew  it;  that,  when 
she  got  the  outer  door  open,  she  had  to  unlock 
the  Inner  door,  the  key  of  which  on  the  bunch 
of  defendant's  keys  was  in  the  lock;  that,  open- 
ing the  door,  her  hnsband  was  found  dazed  and 
weak,  and  had  a  bruise  and  swelling  on  the  back 
of  his  head.  'The  two  witnesses  with  her  could 
not  testify  whether  the  inner  door  was  locked 
or  not,  or  whether  she  actually  unlocked  it. 
They  testified  to  the  distressed  condition  of  de- 
fendant when  released,  but  neither  ol)serTed  any 
injuries  on  him.  Bdd  that,  though  this  evidence 
was  uncontradicted,  that  the  alleged  robbers 
comnutted  the  deed  on  a  business  day,  in  a  build- 
ing containing  the  county  officers;  locked  de- 
fendant in  the  vault;  escaped  with  their  plun- 
der without  leaving  the  slightest  trace  of  their 
identity  or  whereabouts;  that  it  was  but  a  few 
days  before  the  expiration  of  defendant's  term, 
when  he  must  account  for  the  county  fnnds; 
that  a  blow  on  the  sheet-iron  sides  of  the  vault 
would  produce  n  sound  like  a  bass  drum,  that 
could  be  heard  throughout  the  building,  but  de- 
fendant, though  knowing  of  this,  struck  no  such 
blow,  and  his  blows  on  the  door  were  not  heard, 
though  he  testified  he  heard  footsteps  in  the  out- 
er office;  and  that  the  vault  was  not  shown  to 
be  locked,  though  it  appeared  to  be,  and  was 
assumed  to  he  by  the  rescuers, — created  such 
auspicious  circumstances  as  justified  the  jury  in 
ignoring  defendant's  uncontradicted  evidence. 

2.  Experimental  evidence  of  the  effect  of  kick- 
ing on  the  vault  doors  was  competent  in  corrobo- 
ration or  disproof  of  defendant's  assertion  that 
he  attempted  to  attract  attention  in  this  way, 
though  neither  the  atmospheric  conditions  nor 
the  arrangement  of  the  building  were  exactly 
the  same. 

3.  The  effect  of  striking  the  sheet-iron  aides 
of  the  vault  was  also  competent,  since  it  was  a 
fair  inference  that  if  his  story  was  true,  and 
knowing  the  effect  of  such  a  blow,  he  would  cer- 
tainly nave  tried  to  attract  attention  in  that 
.war. 

4.  Evidence  of  an  employ^  of  the  building 
that  he  saw  a  man  with  a  grip  leave  the  treas- 
urer's office  about  the  time  of  the  alleged  rob- 
bery, which  he  reported  to  defendant,  but  which 
defendant  paid  little  attention  to,  bocause  wit- 
ness told  him  that  a  placard  on  the  door  an- 


nounced the  treasurer's  absence  on  that  day, 
was  not  newly  discovered,  simply  iiecause  after 
the  trial  witness  deposed  he  might  have  been 
mistaken  about  the  placard. 

Department  2.  Appeal  from  superior  court 
Sonoma  county. 

Action  by  Sonoma  county  against  Peter  N. 
Stofen  and  others.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

J.  R.  Leppo,  for  appellant  Stofen.  E.  C. 
Barham  and  J.  A.  Barham,  for  other  appel- 
lants.   Emmett  Seawell,  fpr  respondent. 

HBNSHAW,  J.  This  is  an  action  brought 
by  the  county  of  Sonoma  against  Stofen,  ex- 
treasurer  of  the  county,  and  against  his 
bondsmen,  to  recover  the  sum  of  $7,815.79, 
alleged  to  have  been  converted  by  Stofen 
while  he  was  treasurer.  The  defendants  de- 
nied the  conversion,  and  set  up  as  a  defense 
that  Stofen  had  been  robbed  of  the  money. 
Judgment  passed  for  plaintiff,  and  defend- 
ants moved  for  a  new  trial.  Upon  denial  of 
their  motion,  they  appealed  both  from  that 
order  and  from  the  Judgment 

It  Is  strenuously  insisted  that  the  uncon- 
tradicted evidence  in  this  case  establishes  a 
robbery.  The  account  of  the  affair  given  by 
the  defendant  Stofen  Is  as  follows:  Upon  the 
morning  of  the  28th  day  of- December,  a  Fri- 
day morning,  he  had  gone  to  bis  office  In  the 
county  court  house.  In  the  city  of  Santa  Rosa. 
He  entered  his  office  at  about  the  usual  hour, 
at  9  o'clock,  or  a  few  minutes  thereafter.  He 
opened  the  outer  and  inner  doors  of  the  vault 
in  his  office,  and  proceeded  to  take  out  the 
drawers  or  money  trays  for  use  In  his  dally 
business.  Turning  rouhd  with  a  tray  In  each 
hand,  he  confronted  a  man  with  an  uplifted 
dagger,  who  ordered  him  to  drop  the  trays. 
"This  Is  the  last  that  I  knew.  I  felt  no  blow, 
and  did  not  see  bim  strike  me,  but  I  pre- 
stuue,  as  I  put  down  the  money,  he  struck 
me  on  the  back  of  the  head,  because  that  Is 
where  I  bad  a  lump  and  discoloration  of  the 
^skin.  That  is  the  last  I  knew  until  I  came 
'to  In  the  vault,  and  I  was  lying  on  my  back, 
with  my  head  right  under  the  opening  of  the 
vault  door.  The  first  thing  that  I  realized 
after  I  came  to,  I  raised  up  and  bumped  my 
forehead  again  on  the  metal.  That  threw 
my  head  back  again  on  the  floor,  and  I  felt 
up  around,  and  I  felt  the  safe  floor.  Then  I 
comprehended  for  the  first  time  where  I  was. 
I  remained  In  the  vault  until  I  was  taken 
out  by  my  wife.  They  said  It  was  about  half 
past  4  In  the  afternoon  of  the  same  day." 
He  further  testified  that  the  money,  which 
was  In  Its  proper  place  at  the  time  be  entered 
the  vault  In  the  morning,  was  taken.  From 
time  to  time  during  his  imprisonment  In  the 
vault  he  kicked  upon  the  door  with  all  his 
might  "and  that  made  a  great  racket"  JCrs. 
Stofen,  wife  of  the  defendant  testified  that 
in  the  afternoon  of  that  day,  visiting  the 
court  house  in  search  of  her  husband,  she 
became   alarmed  at  bis  absence.    She  prot 
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cured  tbe  Janitor  to  unlock  the  outer  door  of 
her  husband's  office,  and  entered  tbe  room 
with  one  or  two  others.  She  saw  her  bus- 
band's  overcoat  and  hat  on  tbe  desk,  and  be- 
came greatly  excited.  She  thought  she  beard 
a  noise  In  the  other  room,  which  was  the  room 
containing  the  vault,  and  Judge  Moore  said, 
"He  Is  In  the  vault."  She  hurried  to  the 
vault  door,  and  tried  tbe  combination,  which 
she  knew,  but,  being  excited,  she  did  not  suc- 
ceed the  first  time  In  opening  the  door.  Judge 
Moore  stood  by  her,  endeavoring  to  calm'  ber, 
and  In  time  she  auQceeded  In  opening  tbe  out- 
er door.  Then  she  bad  to  unlock  the  Inner 
sheet-Iron  door,  which  was  locked.  The  key 
of  this  door,  upon  the  bunch  of  defendant's 
keys,  was  in  tbe  lock.  Opening  the  door,  ber 
husband  was  found  dazed  and  weak.  There 
was  an  Injury,  a  bruise  upon  the  back  of  bis 
bead,  a  swelling  and  discoloration.  J.  H. 
Wise  and  A.  P.  Moore  accompanied  Mrs.  Stof- 
en  when  she  unlocked  tbe  vault  Tbelr  tes- 
timony corroborated  hers,  saving  that  Wise 
says  be  conld  not  say  whether  Mrs.  Stofen 
actually  unlocked  the  Inner  door  or  not,  or 
whether  the  Inner  door  was  locked  or  not. 
Moore  could  not  testify  whether  the  Inner 
door  was  locked  or  not.  He  states  that  as 
they  were  going  from  tbe  front  room  to  the 
inner  room  Mrs.  Stofen,  who  was  very  much 
excited,  exclaimed:  "Oh,  they  have  locked 
my  husband  up!"  These  two  witnesses  both 
agreed  In  their  account  of  the  "distressed  con- 
dition of  Stofen  when  released  from  the 
vault,  but  neither  observed  any  injuries  to 
bis  person.  This  account  of  the  robbery 
stands  uncontradicted  and  unimpeached  by 
any  direct  evidence  in  the  case.  So  much 
must  be  conceded,  and,  under  this  concession, 
appellants  contend  that  the  decision  is  un- 
supported by  the  evidence.  But,  while  it  is 
true  that  uncontradicted  evidence  of  a  posi- 
tive fact  must  generally  be  controlling,  there 
are  exceptional  cases  in  which  the  Jury  or  the 
judge  as  a  trior  of  the  facts  Is  held  Justified 
in  rejecting  uncontradicted  evidence,  even  tbe 
most  positive.  In  Quock  Ting  v.  U.  S.,  140 
U.  S.  417,  11  Sup.  Ot.  733.  851.  Mr.  Justice 
Field  uses  this  language:  "Undoubtedly,  as 
a  general  rule,  positive  testimony  as  to  a  par- 
ticular fact,  uncontradicted  by  any  one, 
should  control  the  decision  of  the  court;  but 
that  rule  admits  of  many  exceptions.  Tliere 
may  be  such  an  Inherent  Improbability  in  tbe 
statements  of  a  witness  as  to  induce  the 
court  or  jury  to  disregard  his  evidence,  even 
in  the  absence  of  any  direct  conflicting  testi- 
mony. He  may  be  contradicted  by  the  facts 
he  states  as  completely  as  by  direct  adverse 
testimony,  and  there  may  be  so  many  omis- 
sions in  his  own  account  of  particular  trans- 
actions, or  of  bis  own  conduct,  as  to  discredit 
bis  whole  story.  His  manner,  too,  of  testify- 
ing may  give  rise  to  doubts  of  his  sincerity, 
and  create  the  impression  that  he  Is  giving 
A  wrong  coloring  to  material  facts.  All  these 
things  may  properly  be  considered  In  deter- 
mining tbe  weight  which  should  be  given  to 


bis  statement,  although  there  be  no  adverse 
verbal  testimony  adduced."  To  like  effect  are 
the  cases  of  Blankman  v.  Vallejo,  15  CaL  639, 
and  People  t.  Milner,  122  CaL  171,  54  Pac. 
833. 

Are  any  of  these  elements  of  doubt  oV  sus- 
picion present  In  this  case,  and,  if  so,  are  they 
sufficient  to  have  warranted  the  court  in  find- 
ing against  the  defense  of  robbery?  In  this, 
as  in  all  such  cases  where  the  question  lias 
arisen,  the  offered  evidence  Is  the  evidence  of 
a  person  directly  Interested  In  tlie  outcome  of 
tbe  litigauon.  This  fact  Itself  is  a  circum- 
stance of  Importance  In  weighing  tbe  testi- 
mony given.  With  the  manner  of  a  witness 
upon  the  stand,  and  with  his  deportment  un- 
der examination,  circumstances  which  have  al- 
ways been  recognized  as  affecting  one  way  or 
tbe  other  tbe  credibility  of  his  testimony,  tbls 
court  can  have  nothing  to  do;  but,  when  tbe 
matter  of  defendant's  testimony  is  considered 
and  analyzed.  It  will  certainly  be  shown  to  pre- 
sent features  ef  suspicion  and  doubt.  To  be- 
gin with,  it  is  extraordinary  that  in  tbe  city  of 
Santa  Rosa,  upon  the  morning  of  a  business 
day,  one  or  more  robbers  could  have  thus  as- 
saulted the  treasurer  in  a  public  building  con- 
taining tbe  courts  and  offices  of  tbe  county  offi- 
cers, have  robbed  him,  have  locked  blm  In  tbe 
vault,  and  have  escaped  with  their  plunder 
without  leaving  the  slightest  clew  to,  or  trace 
of,  their  Identity  or  whereabouts.  Again,  the 
robl)ery  took  place  but  a  few  days  before  the 
expiration  of  the  defendant  Stofen's  term  of 
office,  and  consequently  but  a  few  days  before 
It  was  necessary  for  him  to  turn  over  tbe  coun- 
ty funds  to  his  successor.  Tbls  is  but  a  cir- 
cumstance, and  nothing  more,  but  It  certainly 
gives  room  for  suspicion  that  this  extraordi- 
nary robbery  should  have  taken  place  at  so 
opporttme  or  inopportune  a  time.  Moreover, 
the  vault  In  which  the  treasurer  was  locked 
was  Incased  upon  three  sides  with  sheet  Iron, 
tbe  fourth  side  being  tbe  Iron  door.  These 
facts  were  well  Icnown  to  Stofen.  A  blow  up- 
on tbe  sheet  iron  produces  a  loud,  resonant 
sound,  like  that  a  bass  drum,  and  can  t>e  heard 
for  considerable  distances  throughout  the 
building.  Yet  Stofen,  by  his  own  testimony, 
although  be  could  bear  sounds  which  he 
thought  were  steps  In  the  corridor  outside,  nev- 
er struck  the  sheet-iron  walls  of  bis  prison. 
He  did  klcK  upon  tbe  iron  door  many  times, 
be  says,  but  there  is  upon  this  point  at  least 
negative  testimony  of  the  other  occupants  of 
the  building  that  they  never  heard  or  noticed 
any  such  sound.  Again,  if  it  were  established 
that  Stofen  was  found  locked  in  tbe  vault,  and 
that  be  could  not  so  have  locked  himself  there- 
in, it  would  tend  very  strongly  to  corroborate 
his  account  of  the  robbery,  for  there  Is  not  the 
slightest  pretense  that  there  was  any  one  In 
Santa  Rosa  upon  that  morning  to  act  as  his 
confederate;  bnt  upon  this  It  is  shown  that 
tbe  bolts  of  Ix>th  doors  to  the  vault  may  be  shot 
in  place  by  any  one  who  Is  inside,  and,  while 
tbe  shooting  of  the  bolts  does  not  lock  the 
doors  in  tbe  sense  that  the  combination  must 


Digitized  by 


Google 


GbL) 


SONOMA  COUNTY  v.  STOFEN. 


683 


be  employed  upon  the  one  and  the  key  upon 
the  other  to  open  them,  yet  It  creates  the  ap- 
pearance of  their  being  locked.  Mrs.  Stolen 
and  those  who  were  with  her  assumed  that 
the  outer  door  of  the  vault  was  locked.  The 
first  time  she  essayed  the  combination  she 
failed,  and  this  of  course  actually  set  the  lock. 
As  to  the  Inner  door  In  which  the  bunch  of 
keys  was  found,  she  testified  that  she  unlock- 
ed It.  She  herself  was  under  great  excite- 
ment, and  may  have  been  mistaken.  Certain- 
ly she  was  not  a  wholly  disinterested  witness, 
and  neither  of  the  two  who  accompanied  her 
testified  to  the  unlocking  of  this  inner  door. 

It  Is  the  law  of  this  state  that  robbery  is 
a  defense  to  an  action  for  the  recovery  of  pub- 
lic moneys.  City  of  Healdsburg  v.  Mulligan, 
113  Cal.  205,  45  Pac.  325.  The  evidence  of 
one  witness  entitled  to  full  credit  Is  sufficient 
to  prove  the  robbery.  Code  Civ.  Proc.  §  1844. 
But  the  evidence  of  a  defendant  so  situated 
does  not,  as  a  matter  of  legal  compulsion,  com- 
mand this  full  credit.  Robbery  Is  a  defense 
which  may  be  easily  simulated,  and  the  temp- 
tation to  do  so  must  needs  be  strong  upon  one 
who  has  misiTpproprlated  trust  funds.  In  con- 
sideration of  these  facts.  It  la  not  insisting  up- 
on too  much  to  say  that  the  defense  must  be 
satisfactorily  established.  If  it  be  an  honest 
defense,  this,  in  the  great  majority  of  in- 
stances, can  readily  be  done.  If  exceptional 
cases  shall  arise  where  the  defense  Is  rightful, 
yet  conviction  of  Its  truth  is  not  brought  home 
by  the  evidence,  it  must  be  remembered  that 
the  imperfect  machinery  of  the  law  cannot  al- 
ways measure  out  perfect  Justice,  and  that 
public  policy  forbids  putting  a  premium  upon 
peculation  by  permitting  this  facile  defense 
to  be  too  lightly  established.  'We  think  It  un- 
necessary to  enlarge  further  upon  the  question. 
What  has  been  said  is  not  designed  as  express- 
ing this  court's  opinion  of  the  evidence,  but  It 
Is  in  Illustration  of  the  fact  that  the  trial 
Judge,  who  rejected  the  evidence  of  the  rob- 
bery because  of  the  circumstances  of  doubt 
and  suspicion  attending  the  account  of  it,  was, 
under  the  exceptional  features  of  this  case. 
Justified  in  so  doing,  and  that  his  finding  In' 
this  regard  cannot  here  be  disturbed. 

Defendant  Stofen  testified  that,  while  In 
the  vault,  he  kicked  many  times  upon  the  in- 
ner door  with  the  heels  of  bis  boots,  and  that 
"It  made  a  great  racket"  He  further  testi- 
fied that  he  did  not  kick  or  strike  upon  the 
sheet-iron  lining  of  the  sides  of  the  vault. 
He  knew  Its  general  construction,  and  that 
there  was  a  hollow  space,  several  inches  In 
diameter,  between  the  sheet  iron  and  the 
brick  outer  wall.  Evidence  was  offered  and 
admitted  touching  experiments  made  by 
striking  with  clenched  hands  and  books  of 
account  upon  the  sheet-iron  sides,  and  also 
of  experiments  made  by  striking  or  kicking 
upon  the  inner  door.  Witnesses  stationed  in 
different  parts  of  the  building  testified  to 
hearing  the  sounds  of  these  blows,  and  that 
those  from  the  blows  upon  the  sheet-iron 
sides  were  much  louder  than  those  from  the 


blows  upon  the  door.  The  admission  of  this 
evidence  is  urged  as  error,  because  the  at- 
mospheric and  climatic  conditions  are  not 
shown  to  have  been  the  same  upon  the  two 
days.  The  condition  of  the  court  house  was 
shown  to  have  been  different  by  the  removal 
of  one  door  between  the  treasurer's  and  sher- 
iff's offices,  and  the  replacing  of  the  wooden 
panels  In  the  upper  portions  of  the  other 
doors  with  glass;  further,  that  It  was  not 
and  could  not  be  shown  that  In  any  blows 
struck  by  the  experimenters  they  used  the 
same  amount  of  force  as  that  employed  by 
Stofen;  and,  finally,  as  to  the  blows  upon 
the  sheet-Iron  walls,  that  the  evidence  was 
pertinent  to  nothing  In  the  case,  for  Stofeu 
positively  testified  that  he  did  not  strike  upon 
these  walls  at  all.  Experimental  evidence  in 
corroboration  or  disproof  depends  for  its  val- 
ue upon  the  fact  that  the.  experiment  has 
been  made  when  the  conditions  affecting  the 
result  are,  as  near  as  maj'  be,  identical  with 
those  existing  at  the  time  of  and  operating  to 
produce  the  particular  effect.  An  absolute 
identity  Is,  of  course.  Impossible;  buf  a  sub- 
stantial identity  must  exist  to  give  the  evi- 
dence value.  But  this  identity  need  not  ex- 
tend to  nor  be  shown  to  exist  jib  to  conditions 
which  could  have  had  no  causal  operation 
upon  the  result.  Thus,  if  a  witness  testified 
that  at  a  given  distance  he  had  heard  a  gun- 
shot, before  experimental  evidence  In  dis- 
proof could  be  admissible  it  might  properly 
be  required  to  be  shown  that  the  force  and 
direction  of  the  wind  were  the  same  upon 
both  days.  If  the  question  were  upon  the 
stopping  of  a  car  within  a  specified  distance 
by  the  use  of  a  given  brake,  experimental 
evidence  would  be  valueless,  unless  it  were 
shown  that  the  experiment  was  made  under 
like  conditions  as  to  the  car,  the  brake,  the 
amount  of  force  used  to  set  it,  and  the  state 
of  the  track.  If  a  witness  should  testify 
that  from  a  specified  spot  he  saw  a  certain 
act,  evidence  that  he  could  not  have  seen  from 
that  spot,  because  of  an  intervedlng  building, 
would  be  worthless,  unless  it  were  also 
shown  that  the  building  was  there  at  the 
time  of  the  occurrence.  So  Indefinitely  might 
illustrations  be  multiplied,  but,  upon  the  other 
band,  it  would  be  entirely  Immaterial  in  the 
instance  last  given  whether  the  wind  was 
blowing  three  or  thirty  miles  an  hour  In  one 
direction  or  another,  while  these  would  con- 
stitute most  pregnant  circumstances  in  de- 
termining how  far  a  gunshot  could  he  heard. 
So,  In  experimenting  with  the  car  brake,  it 
might  be  of  no  consequence  whether  It  was 
done  by  day  or  by  night;  but,  to  test  the  vision 
of  a  witness,  obviously  similar  conditions  of 
light  would  be  most  material.  The  experi- 
ments here  made  went  to  the  volume  of  sound 
and  the  distance  of  its  audibility.  It  is  not 
apparent  nor  is  it  shown  that  different  at- 
mospheric conditions  or  the  structural  chan- 
ges in  the  building  would  have  materially  af- 
fected the  result,  and  as  to  the  force  used  the 
experimenter  testified  that  he  employed  mod- 
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erate  force,  while  Stofen  testified  that  he 
kicked  with  all  his  might.  The  witnesses 
stationed  about  the  building  agreed  substan- 
tially in  their  accounts,  the  differences  being 
such  as /Would  naturally  be  expected  from 
their  varying  distances  from  the  origin  of 
the  sound.  The  blows  upon  the  door  could 
be  beard  distinctly,  but  were  not  such  as 
would  have  been  likely  to  attract  attention. 
The  blows  upon  the  walls  were  loud  and  re- 
sonant, like  the  beating  of  a  bass  drum  or 
the  pounding  of  an  iron  boiler.  The  evidence 
as  to  the  blows  upon  the  door  was  admissible 
as  experimental  evidence.  It  was  of  little 
value,  assuredly,  since  in  the  one  case  the 
witnesses  stood  with  attentive  ears  to  catch 
the  expected  sounds,  while  in  the  other  case 
there  was  nothing  to  attract  their  particular 
attention.  The  admissibility  of  the  evidence 
of  the  blows  upon  the  wall  rests  upon  a 
somewhat  different  ground.  It  was  a  matter 
of  fair  argument  that,  if  his  story  were  true, 
Stofen  would  have  used  every  means  to 
escape  from  confinement,  and  would  have  giv- 
en an  alarm;  that,  with  his  knowledge  of  the 
vault  and  of  its  constructiou,  he  would  have 
pounded  upon  that  part  of  it  which  naturally 
would  have  given  out  the  greatest  noise.  It 
was  permissible  to  support  this  argument  by 
proof  of  the  fact  that,  if  he  had  done  so,  the 
alarm  would  certainly  have  been  heard,  and 
his  prompt  release  would  have  been  assured. 
That  he  did  not  do  so  certainly  gives  basis  to 
an  argument  against  the  probability  of  his 
story,  for  it  is  to  be  remembered  that  accord- 
ing to  that  story  he  was  incarcerated  for 
nearly  eight  hours,  and  that  he  never  struck 
upon  the  sheet-iron  walls,  and  yet  within  his 
prison  be  could  occasionally  hear  the  foot- 
steps of  those  passing  outside. 

In  support  of  their  application  for  a  new 
trial,  upon  the  ground  of  newly-discovered 
evidence,  defendants  presented  the  affidavit 
of  one  George  E.  Perry.  Perry's  afildavlt  is 
to  the  effect  that  upon  the  day  of  the  alleged 
robbery  he  w^s  in  charge  of  the  steam  engine 
and  heating  apparatus  in  the  Santa  Rosa 
coutt  house,  during  the  temporary  absence 
of  bis  brother,  who  was  the  regular  engineer 
in  charge.  In  accordance  with  his  practice, 
he  made  a  tour  ot  inspection  of  the  offices  in 
the  building,  to  note  their  temperature  and 
observe  whether  or  not  the  heater  was  per- 
forming its  work.  Upon  this  particular  morn- 
ing, at  a  few  minutes  after  9  o'clock,  as  he 
approached  the  door  of  the  treasurer's  office, 
the  door  opened,  and  a  man  stepped  out  car- 
rying a  leather  valise  in  his  right  hand.  His 
appearance  surprised  the  affiant,  who  thought 
that  the  treasurer  was  out  of  town.  He 
stopped  in  front  of  the  man,  and  asked  if 
the  treasurer  was  in  his  office,  to  which  the 
man  replied,  "Yes,"  and  hurried  on.  He  tried 
one  of  the  doors  of  the  office,  and  found  it 
locked.  He  passed  on  to  the  other  door,  and 
found  that  also  locked.  He  then  concluded 
that  the  man  had  misunderstood  his  ques- 
tldu,  and  had  thought  that  he  had  Inquired 


If  that  were  the  treasurer's  office,  and  so  at- 
tached no  significance  to  the  matter  until 
the  evening  of  that  day,  when  he  learned  that 
the  treasurer's  office  had  been  robbed.  He 
further  deposed  that  In  July  or  October,  1896, 
he  related  these  facts  to  the  defendant  Stofen, 
but  also  stated  to  him  that,  in  attempting  to 
open  the  side  door,  he  noticed  upon  it  a 
placard  stating  that  the  treasurer  was  absent 
or  out  of  town,  and  that  at  the  time  be  so 
stated  he  believed  that  such  was  the  fact, 
but  "I  may  be  mistaken,  and  I  now  believe 
that  I  am."  After  he  had  told  Stofen  about 
the  placard,  Stofen  seemed  to  take  less  in- 
terest In  his  narration.  Aside  from  the  rig- 
orous scrutiny,  amounting  to  suspicion,  with 
which  newly-discovered  evidence,  such  as 
this,  should  be  regarded,  the  court  was  Justi- 
fied in  refusing  to  grant  a  new  trial,  because 
In  fact  It  was  not  newly-discovered  evi'^puce. 
Affiant's  statement  is  that  he  lnforme<l  r;ofen 
of  these  facts  while  this  very  action  was 
pending.  It  was  evidence  of  the  highest  im- 
portance to  the  defense  to  show  that  a  man 
with  a  valise  in  his  hand  was  seen  coming 
out  of  the  treasurer's  office  upon  the  morning 
of  the  day  of  the  alleged  robbery,  and  at  the 
time  of  day  which  Stofen  fixes  as  the  hour 
of  Its  commission,  regardless  of  the  question 
as  to  whether  or  not  there  was  a  placard 
upon  one  of  the  doors  stating  that  the  treas- 
urer was  out  of  town.  Aside  from  the  du- 
bious circumstance  tb-it  the  afi^nt  declares 
that  his  present  belief  is  that  he  was  mistak- 
en as  to  the  placard,  even  if  he  had  adhered 
to  his  first  story  In  this  regard,  the  evidence 
would  still  have  been  of  vital  moment.  It 
is  conceivable  that  the  robber  himself  might 
have  placed  such  a  placard  upon  the  door  to 
avert  Inquiry.  But,  whatever  may  be  the 
truth  as  to  all  these  matters,  the  fact  Is  that 
knowledge  of  this  evidence  was  In  the  pos- 
session of  the  defendant  while  his  case  was 
pending,  and  he  did  not  see  fit  to  avail  him- 
self of  it  The  judgment  and  order  appealed 
from  are  therefore  affirmed. 

'    We  concur:    McFARI^AND,  J.;   TEMPLE. 


(12SCal.  4» 

DAVIS  «t  al.  T.  HURGREN  et  aL     (S.  P. 
1,063.) 

(Sapreme  Court  of  California.     June  13,  1899.) 

COUNTERCLAIM  —  ACTION  ON  CONTRACT  — 
COSTS— PARTIES— NEW  TRIAL— NOTICE— FII^ 
INO. 

1.  An  action  for  damages  for  the  breach  of 
a  contract  to  deliver  goodB  is  an  action  arising 
on  contract,  within  Code  Civ.  Proc.  f  438,  subd. 
2,  authorizing  the  pleading  of  a  counterclaim 
arising  on  an  independent  contract  in  such  ac- 
tion. 

2.  Defendant  is  entitled  to  costs  as  of  cooise, 
where  he  recovers  $1  on  a  counterclaim  inter- 
posed to  a  complaint  for  over  $300,  on  which 

Flaintiff  recovers  nothing,  under  Code  Civ.  Proc. 
1022,  giving  plaintiff  costs  as  of  course  on  a 
recovery  of  over  $300,  and  providing  that  de- 
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fendant  shall  recover  costs,  on  recorering,  in 
cases  in  which  plaintiff  wonld,  ou  recovering,  be 
entitled  to  costs. 

3.  Code  Civ.  Proc  §  639,  requiring  a  notice  of 
iDtention  to  move  tor  a  new  trial  to  be  filed 
within  10  days  after  the  verdict  or  decision,  is 
not  complied  with  by  delivering  the  notice  to  the 
clerk  for  filiug  without  paying  the  requisite  fee, 
where  he  refuses  to  file  it  because  of  such  non- 
payment, as  he  is  required  to  demand  the  pay- 
ment of  sndi  fee  in  advance,  under  St.  1895,  p. 

2U7. 

I 

Department  2.  Appeal  from  superior 
court  Sonoma  county. 

Action  by  W.  Davis  &  Son  against  Hurgren 
&  Anderson.  From  a  Judgment  for  defend- 
ants and  from  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Affirmed. 

Liippltt  &  Llppltt,  for  appellants.  Barham 
&  Miller,  for  respondents. 

McFARLAND,  J.  This  Is  an  action  to  re- 
cover of  the  defendants  $702  for  the  nonful* 
fillment  by  them  of  a  contract  to  deliver  to 
plaintiffs  a  certain  amount  of  collar  leather. 
Tbe  defendants  by  their  answer  deny  the 
averments  of  the  complaint,  and  set  up  as  a 
counterclaim  tbat  plaintiffs  are  indebted  to 
them  for  goods,  wares,  and  merchandise 
sold,  etc..  In  the  sum  of  $300.  The  jury  re- 
turned a  verdict  for  defendants  in  the  sum 
of  |1.  Plaintiffs  appeal  from  the  Judgment, 
from  an  order  denying  their  motion  for  a 
new  trial,  and  from  an  order  denying  their 
motion  to  strike  out  defendants'  cost  bllL 

1.  Tbe  counterclaim  of  the  respondents 
■was  one  proper  to  be  pleaded.  Tbe  court  be- 
low seemed  to  think  that  the  evidence  show- 
ed that  the  counterclaim  was  one  "arising 
out  of  tbe  transaction  set  forth  in  the  com- 
plaint," and  therefore  belonged  to  the  class 
of  counterclaims  mentioned  in  subdivision  1, 
S  438,  Code  Civ.  Proc.  The  evidence,  however, 
la  not  before  us,  and,  assuming  it  to  be  found- 
ed upon  an  independent  contract,  yet,  as 
plaintiffs'  cause  of  action  was  clearly  one 
"arising  upon  contract,"  the  counterclaim 
was  valid,  under  subdivision  2  of  said  sec- 
tion. 

2.  The  principal  point  urged  by  appellants 
Is  baaed  upon  the  court's  denial  of  their  mo- 
tion to  strike  out  defendants'  cost  bill.  As- 
suming that  this  matter  can  be  reviewed 
either  upon  the  appeal  from  tbe  denial  of  the 
motion  to  strike  out,  or  from  the  general 
Judgment,  the  ruling  of  the  court  below  was 
correct.  Plaintiffs'  contention  on  this  point 
is  that  respondents  were  not  entitled  to  costs 
because  the  Judgment  in  their  favor  was  less 
than  $300,  but  this  contention  cannot  be 
maintained.  Section  1022,  Code  Civ.  Proc.. 
provides  as  follows:  "Costs  are  allowed  of 
course  to  the  plaintiff  upon  a  Judgment  In 
his  favor  in  the  following  cases:  ♦  •  f 
<3)  In  an  action  for  the  recovery  of  money 
or  dam.ages  when  plaintiff  recovers  three 
hundred  dollars  or  over:"  and  section  1024 
provides  that  "costs  must  be  allowed  of 
course  to  the  defendant  upon  a  Judgment  In 


his  favor  In  the  actions  mentioned  in  section 
1022."  If  Judgment  had  been  merely  for  the 
defendants  generally,  the  point  here  insisted 
upon  would  hardly  have  been  made,  but  tbe 
fact  that  they  recovered  a  Judgment  in  their 
favor  for  one  dollar  does  not  change  at  all 
the  specific  provisions  of  the  Code.  This  con- 
clusion Is  clear  upon  principle,  but  the  fol- 
lowing authorities  are  directly  In  point: 
Dows  V.  Glaspel,  4  N.  D.  251,  60  N.  W.  60; 
Ury  V.  Wilde  (Super.  N.  Y.)  3  N.  Y.  Supp.  791. 
In  an  action  like  the  one  at  bar,  unless  the 
plaintiff  Is  entitled  to  costs,  the  defendant 
recovers  costs  as  a  matter  of  course. 

3.  The  transcript  shows  that  the  court  "de- 
nied" the  motion  for  a  new  trial,  and  also 
"dismissed"  It,  upon  the  ground  that  notice 
of  intention  was  not  filed  with  the  clerk  In 
time.  The  court  ordered  the  clerk  to  enter 
as  a  minute  order  what  really  Is  an  opinion 
of  the  court  below,  in  which  he  states  why 
tbe  motion  for  a  new  trial  was  dismissed. 
A  dismissal  of  a  motion  for  a  new  trial  Is 
really  nothing  more  than  a  denial  of  it. 
Warden  v.  Mendocino  Co.,  32  Cal.  656.  In 
the  case  at  bar  the  motion  was  made  upon 
the  minutes  of  the  court,  and  after  its  denial 
and  "dismissal"  the  appellant  did  not  prepare 
or  present  any  statement  upon  motion  for  a 
new  trial,  as  is  required  by  the  statute  in 
such  cases.  We  cannot  determine,  therefore, 
whether  or  not  the  motion  for  a  new  trial 
was  properly  denied  upon  other  grounds; 
'  and,  as  a  reversal  of  the  order  denying  a  new 
trial  would  be  in  substance  tbe  granting  of  a 
new  trial.  It  Is  difficult  to  see  how,  m  the 
present  state  of  the  record,  this  court  would 
be  warranted  In  granting  a  new  trial  without 
having  any  means  of  ascertaining  what  the 
merits  of  the  case  are.  But  assuming  that 
we  can  consider  tbe  motion  solely  upon  the 
reason  which  the  court  gave  in  its  opinion 
for  denying  It  we  do  not  think  that  any 
error  was  committed.  Section  639,  Code  Civ. 
Proc,  provides  that  a  party  intending  to 
move  for  a  new  trial  must  within  10  days 
after  the  verdict  of  the  Jury,  file  with  the 
clerk  his  notice  of  intention.  In  the  case  at 
bar  the  10  days  expired  on  the  23d  of  Feb- 
ruary. On  that  day  the  appellants  sent  their 
notice  of  motion  to  the  clerk,  but  the  clerk 
did  not  ale  the  same,  because  the  fee  therefor 
was  not  paid;  and  three  days  afterwards, 
at  the  request  of  the  appellants,  who  then 
paid  the  fee,  tbe  clerk  indorsed  It  as  filed 
February  23d.  The  act  of  March  28,  1895 
(St  1895,  p.  267  et  seq.),  provides  that  on 
the  filing  of  a  notice  of  a  motion  for  a  new 
trial,  the  party  filing  the  same  must  pay  to 
the  clerk  a  fee  of  two  dollars,  and  that 
"county  officers  must  ♦  *  •  demand  the 
payment  of  all  fees  In  civil  cases  in  advance" 
(page  272).  The  notice,  therefore,  was  not 
filed  In  time.  The  mere  fact  that  the  clerk 
received  It  on  the  23d  did  not  constitute  a 
filing.  It  was  not  his  duty  to  file  It  without 
the  fee.  He  did  not  file  it,  and  he  could  not 
have  been  compelled  to  file  it  on  that  day. 
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The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    TEMPLE,  J.;  HEN3HAW,  J. 


04  C&l.  688) 

»n  re  NEWMAN'S  ESTATE.     (S.  F.  1,623.) 

jSnpreme  Court  of  California.     June  6,   1899.) 

ADMINISTRATION— RIGHTS      OP     UNFAITHFUL 
WIFE— JUDGMENT— RBSIDBNCB. 

1.  After  decedent's  marriage  in  New  Hamp- 
shire, he  moved  to  California,  corresponding  with 
his  wife  and  sending  her  money.  While  he  was 
in  California,  his  wife  married  and  lived  with 
her  second  husband  for  15  years  until  his  death, 
a  child  being  bom  as  the  result  of  this  marriage. 
She  was  awarded  letters  of  administnitiou  on 
his  estate,  and  a  decree  entered  adjudging  her 
to  be  his  widow.  Subsequently  she  resumed  her 
correspondence  with  her  first  husband,  inform- 
ing him  of  her  conduct,  and  on  his  death  made 
application  for  letters  of  administration  on  his 
estate  in  California.  Held,  that  her  conduct  did 
uot  deprive  her  of  the  right  to  such  letters. 

2.  A  decree  of  the  probate  court  declaring  a 
^lerson  to  be  the  widow  of  a  decedent  is  not  con- 
clusive as  to  such  question,  so  as  to  bar  her 
rights  as  widow  of  another,  to  administer  his  es- 
tate. 

3.  Where  a  nonresident  goes  to  California  to 
procure  letters  of  administration  on  the  estate 
it  her  husband,  declaring  her  intention  to  re- 
main in  the  state,  the  question  of  her  residence 
depends  on  her  intentions. 

4.  That  a  wife  has  been  unfaithful  and  violat- 
ed her  marital  obligation  does  not  dis<inalify 
her  to  act  as  administratrix  of  her  husband's  es- 
tate. 

Department  2.  Appeal  from  superior  court, 
Contra  Costa  county. 

Applications  by  Rose  A.  Newman  and  L. 
M.  Cutting  for  letters  of  administration  on  the 
estate  of  George  H.  Newman,  deceased.  Let- 
ters granted  to  Rose  A.  Newman,  and  Cutting 
appeals.    Affirmed. 

Minor  &  Ashley,  for  appellant.  Cutting. 
Hartley  &  Abbott  and  W.  S.  Tinning,  for  re- 
spondent Newman.  R.  H.  Latimer,  for  re- 
spondent Gunter. 

PER  CURIAM.  This  is  a  contest  for  let- 
ters of  administration.  There  were  three  pe- 
titioners,—the  public  administrator,  L.  M.  Cut- 
ting, a  cousin  of  the  deceased,  and  Rose  A. 
Newman,  widow  of  deceased.  Letters  were 
granted  to  the  widow,  and  Cutting  appeals. 

Rose  A.  Newman  and  the  deceased  inter- 
married in  New  Hampshire,  November,  18.56. 
He  was  then  19  years  of  age,  and  she  was  16. 
Within  a  rery  short  time  after  the  marriage 
he  came  with  his  father  to  California.  There 
was,  however,  no  desertion,  as  the  parties 
continued  to  correspond  at  least  up  to  1862, 
recognizing  in  all  their  letters  their  marital 
relation.  He  did  not  prosper  In  California, 
but  occasionally  sent  her  small  sums  of  mon- 
ey. In  1864  she,  knowing  that  her  husband 
was  still  alive,  and  that  he  had  not  deserted 
her,  and  although,  as  she  testified,  she  re- 
ceived a  letter  from  him  about  a  year  before, 
went  through  the  forms  of  marriage  with  one 
Colburu.    She  continued  to  live  with  Colburn 


In  this  adulterous  and  criminal  relation  for 
15  years,  when  Colburn  died.  She  had  a 
daughter  by  this  bigamous  union,  born  in  1868. 
Colburn  left  an  estate,  which  apparently  went 
to  the  child,  and  petitioner,  as  his  widow,  ad- 
ministered uix)n  it,  and  received  an  allowance 
from  the  estate  as  his  widow.  In  1883  peti- 
tioner, having  heard  that  her  husband  was 
still  alive,  had  the  hardihood  to  write  to  him, 
and  he.  In  Ignorance  of  her  criminal  career, 
at  once  responded,  recognizing  his  marital  ob- 
ligations. In  this  letter  he  said:  "I  was  sur- 
prised to  hear  from  you  after  waiting  so  long 
for  an  answer  to  my  last  letter  [about  twenty 
years].  I  sent  you  some  money  to  come  out 
here  on,  and  never  got  any  answer.  I  have 
been  looking  for  you  ever  since.  You  could 
have  found  out  that  I  was  here  If  you  bad 
written  to  me,  instead  of  to  the  postmaster. 
*  •  •  Why  did  you  not  write  before,  and 
let  me  know  that  you  wanted  help?  I  would 
have  helped  you.  I  vrlsh  you  had  come  out 
here  when  I  sent  for  you.  I  think  it  would 
have  been  better  for  you  if  you  had.  *  •  * 
Write  and  Jet  me  know  If  you  received  that 
money  I  sent  you  to  come  out  on;  if  so,  why 
you  did  not  come.  I  believe  It  was  in  1864. 
Inclosed  you  will  And  ten  dollars,"  etc.  It  Is 
evident  that  he  had  never  had  any  thought  of 
deserting  her,  and,  unsuspicious  of  wrong  on 
her  part,  sent  her  money  while  she  was  living 
in  adultery  with  Colburn.  After  this  letter 
they  continued  to  correspond  for  about  nine 
years.  She  says  that  she  informed  him  by 
letter  of  her  bigamous  marriage,  but  his  let- 
ters, put  in  evidence  by  her,  disclose  no  such 
knowledge.  Finally,  about  1892,  Newman 
ceased  to  write,  but  why  is  not  made  to  ap- 
pear. Newman  died  intestate  In  the  county 
of  Contra  Costa  on  the  24th  day  of  Novem- 
ber, 1897,  leaving  an  estate  In  said  county. 
The  order  made  awarding  letters  of  admin- 
istration to  Rose  A.  Newman  is  attacked 
upon  various  grounds:  First.  It  is  denied 
that  she  has  the  rights  of  a  widow  in  the  es- 
tate of  Newman.  The  marriage  is  not  denied, 
nor  is  It  claimed  that  the  parties  were  ever 
divorced;  but  it  is  argued  that  in  some  way 
she  is  estopped  by  her  commission  of  the  crime 
of  bigamy  and  her  passing  for  15  years  as  the 
wife  of  another,  having  a  daughter  bom  ot 
this  criminal  imlon,  her  administering  upon 
Colburn's  estate,  claiming  the  right  so  to  do 
as  his  widow,  and  her  utter  disregard  of  her 
marital  duties  to  Newman  for  some  20  years, 
and  especially  by  the  decree  of  the  probate 
court  of  New  Hampshire,  adjudging  her  to  be 
the  widow  of  Colburn.  That  she  was  an  un- 
faithful wife  must  be  admitted.  She  testified 
that  she  married  Colburn,  knowing  that  her 
husband  was  living,  and  that  she  had  received 
a  letter  from  him  about  one  year  before  her 
marriage.  She  knew  she  had  not  been  di- 
vorced, and  she  also  knew  that  her  husband 
had  not  deserted  her.  But  the  statute  does 
not  make  adultery  on  the  part  of  the  wife,  of 
itself,  a  forfeiture  of  marital  rights.  It  only 
authorizes  a  divorce.    It  might  be  a  good  law 
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10  opaaln  that,  when  one  spouse  has  commit- 
ted bigamy,  all  rights  with  reference  to  the 
estate  of  the  other  are  forfeited;  but  there  la 
uo  such  law.  There  are  cases  In  which  It  has 
been  held  that,  when  a  wife  leaves  her  hus- 
band and  renounces  conjugal  obligations  be- 
fore bis  death,  she  cannot  be  such  a  widow 
as  was  contemplated  by  the  legislature  when 
It  provided  for  her  rights  In  reference  to  the 
husband's  estate.  Odiome's  Appeal,  64  Pa. 
Bt.  175.  By  the  bigamous  marriage,  It  might 
tie  held  that  the  petitioner  renounced  her  con- 
jugal obligations;  but,  after  the  bigamous 
spouse  was  dead,  she  resumed  her  relations 
with  Newman,  who  continued  to  recognize 
the  relation,  apparently  even  after  knowledge 
of  the  facta.  Suppose  she  had.  In  response  to 
bis  letters,  come  to  California,  and  they  bad 
lived  together  as  husband  and  wife,  could  her 
rights  as  a  widow  have  been  denied  even 
though  It  were  proved  that  be  was  kept  in 
utter  Ignorance  of  her  delinquency?  Of  course 
not.  The  rights  of  a  widow  in  the  estate  of 
her  husband  cannot  be  questioned  on  the  claim 
that  during  the  life  of  her  husband  she  was 
uRtaitbful  to  her  vows. 

The  case  of  Arthur  v.  Israel,  15  Colo.  147, 
25  Pac.  81.  was  a  hard  case,  and  perhaps  was 
well  disposed  of.-  There  is  nothing  in  it  which 
has  any  bearing  upon  this  case.  The  matter 
of  succession  is  purely  statutory,  and  It  would 
be  better  for  the  legislature  to  provide  for 
such  cases,  which  may  arise  anywhere,  rather 
than  put  the  court  to  the  necessity  of  such 
logic  to  do  justice. 

It  Is  contended  that  the  decree  of  the  pro- 
bate court  of  New  Hampshire,  adjudging  that 
petitioner  was  the  widow  of  Colbum,  is  con- 
clusive that  she  was  not  the  wife  of  New- 
man. Had  she  died  In  New  Hampshire,  leav- 
ing an  estate,  such  decree  could  not  have 
barred  Newman;  therefore  it  could  not  estop 
her.  A  probate  decree,  according  to  our  rul- 
ings. Is  in  rem,  and  concludes  all  the  world 
as  to  the  successioiL  The  marriage  relation 
of  Newman  and  wife  was  not  the  rea  before 
the  court  in  that  proceeding.  The  law  of 
New  Hampshire  declarhig  that  cohabitation 
tor  a  period  of  years  is  proof  that  the  parties 
80  cohabiting  were  married  is  cited,  and  it  is 
contended  that  petitioner  so  cohabited  with 
Colbum,  and  therefore  was  bis  lawful  wife, 
and  could  not  also  have  been  Newman's.  The 
laws  of  New  Hampshire  can  declare  how  mar- 
riage shall  be  entered  into  there,  bnt  they 
assume  ttiat  the  parties  are  competent  to  mar- 
ry. But  if  this  were  not  so,  and  the  laws  of 
New  Hampshire  authorized  married  people 
to  marry  again  in  that  state,  such  marriage 
would  not  be  recognized  here  as  a  dissolution 
of  the  former  marriage. 

It  l8  contended  that  petitioner  was  not  a 
resident  of  California,  and  therefore  was  not 
entitled  to  letters.  She  testified  that  she  came 
to  this  state  because  her  husband  left  an  es- 
tate here:  that,  if  he  had  not  left  such  estate, 
she  would  not  have  come,  but  that,  being 
here,  it  waa  her  intention  to  remain  and  make 


this  her  futnre  home.  The  court  found  In  her 
favor.  Her  intention  constituted  the  mate- 
rial issue,  and  there  certainly  was  evidence  to 
support  the  finding.  The  difference  between 
this  case  and  the  case  of  In  re  Donovan's  Es- 
tate, 101  Cal.  623,  38  Pac.  456,  is  that  there 
the  court  found  against  the  petitioner  as  to 
the  fact  In  each  case  this  court  must  abide 
the  conclusion.  It  is  said  that  the  evidence 
shows  that  the  petitioner  lacks  integrity,  and 
therefore  should  not  have  been  appointed. 
She  was  shown  to  have  been  an  unfaithful 
wife,  and  to  have  violated  her  marital  obliga- 
tion; but  that  does  not  tend  to  show  lack  of 
integrity,  within  the  meaning  of  the  statute. 
In  re  Bauquier's  Estate,  88  Cal.  302,  20  Pac. 
178,  632.  We  think  the  letters  passing  be- 
tween the  husband  and  wifto  were  properly 
received  In  evidence.    Order  affirmed. 


a25  Cal.  77) 

SAN  JOAQUIN  VALLET  BANK  v.  DODGE 
et  al.     (Sac.  605.) ' 

(Supreme  Court  of  California.    June  16,  1899.) 

WAT  OF  NECESSITY— PURCHASKR  AT  MORT- 
GAGE SALE  —  HOMESTEAD  —  EVIDENCE  — 
PLEADING  — AMENDMENT  AFTER  TRIAL- 
LIMITATIONS. 

1.  One  claimmg  lands  under  a  mortgage  fore- 
closure sale,  to  which  access  cannot  l>e  had  es- 
cept  over  the  lands  of  third  persons,  or  over  the 
homestead  of  the  mortgagor,  which  was  included 
in  the  mortgage,  but  was  not  sold,  because  tlie 
proceeds  of  the  other  lands  were  sutHcieut  to  pay 
the  debt,  is  entitled  to  a  way  of  necessity  over 
such  homestead,  though  the  declaration  of  home- 
stead was  filed  prior  to  the  decree  of  foreclosure, 
and  though  Civ.  Code,  JS  1!M0-1242,  provide 
that  a  homestead  can  only  be  incumbered  or 
conveyed  by  an  instrument  signed  by  both  hus- 
band and  wife,  and  is  exempt  from  execution  or 
forced  sale. 

2.  Hie  statute  of  limitations  is  available  as  a 
defense  only  when  pleaded. 

3.  It  is  not  an  abuse  of  discretion  to  refuse 
permission  to  amend  an  answer,  after  the  submis- 
sion of  the  cause,  by  adding  a  plea  of  limitations. 

4.  A  complaint  to  establish  a  way  of  necessity 
over  lands  is  not  insufficient  because  it  alleges 
that  defendant  is  the  owner  and  entitled  to  pos- 
session of  the  lands  over  which  the  way  is 
sought  to  be  established,  where  it  sets  forth  the 
ownership  by  the  parties  and  plaintiffs  right  to 
the  way. 

5.  Nor  will  it  be  held  InsutBcient,  on  appeal, 
for  failing  to  describe  the  way  claimed,  where  it 
was  neither  demurred  to  nor  objected  to  during 
the  trial,  and  where  the  parties  stipulated  as  to 
the  proper  description  of  the  way  in  the  event 
of  a  decree  declaring  it  to  exist. 

6.  On  an  issue  whether  the  owner  of  a  parcel 
of  land  was  entitled  to  a  way  of  necessity  over 
adjoining  lands,  testimony  whether  or  not  there 
was  a  well-defined  road  along  a  creek  adjoining 
the  land  for  which  the  way  was  claimed  is  ad- 
missible. 

7.  Id  an  action  to  establish  a  way  of  necessity, 
evidence  as  to  the  most  convenient  way  to  reach 
the  highway  from  the  lands  for  which  the  way 
is  claimed  is  admissible. 

Commlssionera'  declaton.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county. 

Action  by  the  San  Joaquin  Valley  Bank 
against  Emily  Dodge  and  others.  From  a 
Judgment  for  plalntifF  and  from  an  order  de- 


>  Beheaiing  denied  July  11.  1888i 
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nyins  a  new  trial,  defendants  appeal.     Af- 
firmed. 

Loutltt  &  MiddlecotC,  for  appellants.     Mi- 
nor &  Asbley,  for  respondent. 

COOPER,  C.  A<>tlon  to  have  plalnttff  ad- 
judged owner  of  a  right  of  way  of  necessity 
over  lands  of  defendant  Emily  Dodge.  Judg- 
ment for  plaintiff.  Motion  for  new  trial, 
which  was  denied.  Defendant  appeals  from 
the  Judgment  and  order.  The  facts,  briefly 
stated,  are  as  follows:  On  December  3,  1881, 
one  Dodge  was  the  owner  of  a  tract  of  land 
which  he  mortgaged  to  one  Hewlett.  In  the 
year  1885  Dodge  recorded  a  declaration  of 
homestead  on  a  portion  of  the  land  so  mort- 
gaged, which  homestead  was  afterwards  duly 
set  apart  by  tlie  sui>erior  court  to  said  Dodge 
In  Insolvency  proceedings.  The  family  of 
Dodge  consisted  of  himself  and  wife,  Emily 
Dodge,  one  of  the  defendants  In  this  case. 
On  July  21,  1886,  Hewlett  commenced  an  ac- 
tion to  foreclose  his  said  mortgage,  mailing 
Dodge  and  his  wife,  Emily,  defendants.  On 
October  6,  1886,  the  court  decreed  that  Hew- 
lett recover  Judgment  against  said  Dodge,  the 
mortgagor,  for  $15,708.80,  and  that  the  said 
judgment  was  a  lien  upon  five  separate  par- 
cels of  land,  which  are  described  and  referred 
to  In  this  action  as  lots  1,  2,  3,  4,  and  5.  Lot 
5  was  the  homestead  so  selected.  The  de- 
cree directed  the  sale  of  the  land  In  five  sep- 
arate parcels  In  the  order  of  their  numbering, 
and  that.  If  sufScient  money  should  be  raised 
from  the  sale  of  the  parcels  numbered  1,  2,  3, 
and  4,  parcel  number  5,  being  the  homestead, 
should  not  be  sold.  On  November  4,  18S6, 
the  property  described  In  said  decree  as  lots 
1,  2,  3,  and  4  was  sold  to  different  purchasers, 
and  snflieient  money  realized  from  the  sale 
to  pay  the  judgment,  leaving  the  homestead 
unsold  and  free  from  the  mortgage  lien.  At 
the  said  sale  one  Jjadd  became  the  purchaser 
of  lot  4.  and  the  plaintiff  thereafter,  by  mesne 
conveyances,  prior  to  the  commencement  of 
this  action,  became  the  owner  of  said  lot  4. 
The  land  mortgaged  as  a  whole  was  bounded 
on  the  east  by  a  public  highway  known  as 
the  Waterloo  road,  and  the  homestead  Is 
bounded  on  the  east  by  said  public  highway. 
Lot  numbered  4  Is  bounded  easterly  and 
southerly  by  the  Calaveras  river,  westerly  by 
lands  of  strangers,  and  on  the  north  by  lot  3 
and  the  homestead  lot.  The  homestead  lot 
lies  east  of  lot  3,  and  thus  forms  the  bound- 
ary of  a  portion  of  the  northerly  line  of  lot  4. 
When  lot  4  was  sold  at  said  foreclosure  sale, 
at  all  times  since,  and  now,  said  highway 
known  as  the  Waterloo  road  could  not  be 
reached  except  by  crossing  over  the  home- 
stead, without  crossing  the  lands  of  stran- 
gers, and  plaintiff  is  unable  to  use  and  enjoy 
Its  said  property  without  a  way  to  It  from 
said  public  highway.  Dodge  died  In  July, 
1893,  leaving  the  defendant,  Emily  Dodge, 
the  sole  owner  of  the  homestead.  The  prin- 
cipal question  in  this  case  Is  whether  or  not. 


by  the  sale  of  lot  4  under  the  decree  of  court; 
the  homestead  was  burdened  with  a  way  ct 
necessity  from  said  lot  4  to  the  highway.  A 
way  of  necessity  arises  when  one  grants  a 
parcel  of  land  surrounded  by  his  other  land, 
or  where  the  grantee  has  no  access  to  it.  ex- 
cept over  the  other  land  of  the  grantor,  or, 
as  an  alternative,  by  passing  over  the  land  of 
a  stranger.  In  such  cases  the  grantor  impli- 
edly grants  a  right  of  way  over  his  land  as 
Incident  to  tlie  purchaser's  occupation  and  en- 
joyment of  the  premises  granted.  The  gen- 
eral rule  Is  not  questioned,  and  If  Dodge,  the 
mortgagor,  instead  of  the  sheriflC,  had  sold  lot 
4,  and  if  the  homestead  bad  not  been  tiled,  the 
rnle  would  beyond  question  apply  to  him.  It 
is  claimed  that  the  rule  does  not  apply  to  the 
defendant,  Emily  Dodge,  in  this  case  for  two 
reasons:  First,  because  the  premises  were 
sold  by  the  sherifT  under  order  of  the  court; 
and,  second,  because  of  the  homestead  having 
oeen  filed  prior  to  the  decree  and  sale. 

One  of  the  earliest  cases,  decided  more 
than  100  years  ago,  Is  Howton  v.  Frearson, 
8  Term  R.  50.  One  S.  Dalby,  a  widow,  was 
seised  for  her  life  of  certain  lands  in  the 
liberty  of  Ockbrook,  which  estate  was  lim- 
ited in  remainder  to  her  son,  J.  J.  Dalby,  in 
tall.  The  mother  died,  and  her  said  son  be- 
came entitled  to  the  lands.  By  the  will  of 
the  son,  certain  trustees  were  appointed  for 
the  sale  of  the  lands,  and  after  his  death  the 
said  trustees  sold  to  the  plaintiff  in  said  case 
three  parcels  of  land,  to  wit,  the  "Allot- 
ment," "Draycott  Field"  and  "Carr  Close." 
and  to  defendant  the  "Upper  Meadow."  Soon 
after  defendants  purchased,  the  owners  of 
other  portions  of  lands  purchased  at  the  trus- 
tees' sale  closed  up  the  way  over  their  lands 
leading  to  defendant's  lands,  the  "Upper 
Meadow."  The  case  was  argued  at  length 
in  Trinity  term  as  to  whether  or  not  the  rule 
apx>lied  to  a  grant  made  by  trustees.  Lord 
Kenyon  entertained  great  doubt  upon  the 
question,  and  ordered  that  the  case  might 
be  argued  again  at  the  next  term.  Upon  the 
calling  of  court,  and  before  the  case  was 
reargued,  the  learned  chief  justice  said: 
"Upon  further  consideration  I  find  it  im- 
possible to  distinguish  this  from  the  general 
case  where  a  man  grants  a  close  surrounded 
by  his  own  land  (in  which  case  the  grantee 
has  a  way  to  it  of  necessity  over  the  land 
of  the  grantor)  merely  on  the  ground  that 
the  plaintiff  conveyed  to  the  defendant  in 
the  character  of  trustee,  tor  it  cannot  be 
intended  that  he  meant  to  make  a  void 
grant.  There  being  no  other  way  to  the  de- 
fendant's close  but  over  the  land  of  one  of 
the  persons  who  granted  to  him,  he  was  en- 
titled to  such  a  way  of  necessity  upon  the 
authority  of  all  the  cases,  upon  the  principle 
that  every  deed  must  be  taken  most  strongly 
against  the  grantor.  •  •  *  Tiiere  are.  I 
think,  great  difficulties  In  the  question;  but. 
In  the  other  mode  of  considering  the  case, 
those  difficulties  are  gotten  rid  of  altogether, 
and  it  faHs  within  all  the  authorities,  which 
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are  not  controverted  even  by  the  plaintiff." 
The  rule  thus  laid  down  by  Lord  Kenyon  has 
ever  since  been  the  rule  In  England  and 
in  this  country.  In  Collins  v.  Prentice,  15 
Conn.  38,  it  was  held  to  apply  by  one  pur- 
chaser against  another  at  probate  sale  made 
by  executors  under  order  of  court,  both  pur- 
chases being  made  on  the  same  day  and  as 
parts  of  same  estate.  In  Pernam  v.  Wead, 
2  Mass.  202,  it  was  held  to  apply  in  favor  of 
a  debtor  as'against  a  creditor  who  had  taken 
part  of  the  debtor's  land  nnder  execution, 
leaving  him  no  passage  to  the  highway.  In 
Taylor  v.  Townsend,  8  Mass.  410,  It  was 
held  to  apply  in  favor  of  a  creditor,  as 
against  a  debtor,  when  the  creditor  had  cer- 
tain lands  set  off  to  him  under  execution, 
but  no  way  of  reaching  them,  except  on  the 
lands  of  the  debtor  not  so  set-  apart  In  the 
late  case  of  Schmidt  v.  Qulnn,  136  Mass.  675, 
the  rule  was  again  applied  as  against  the 
Judgment  debtor  In  favor  of  the  party  hold- 
ing under  the  execution.  The  court  in  dis- 
cussing the  case,  said:  "We  see  no  reason, 
why  the  rule  of  law  should  not  be  the  same 
where  the  grant  is  Involuntary,  as  by  the 
levy  of  an  execution,  even  although  a  right 
of  way  might  have  been  expressly  included 
In  the  levy,  but  was  not"  It  was  applied 
to  purchases  made  by  tenants  In  common 
in  Smyles  v.  Hastings,  22  N.  Y.  217,  and  to 
mutual  deeds  arising  on  the  settlement  of  an 
estate.  Palmer  v.  Palmer,  150  N.  Y.  139,  44 
N.  E.  906.  It  was  applied  in  favor  of  a 
mortgagor  purchasing  at  foreclosure  sale  as 
against  the  mortgagee  and  over  lands  not 
described  In  the  mortgage  In  the  well-con- 
sidered case  of  Insurance  Co.  v.  Patterson, 
103  Ind.  582,  2  N.  E.  188;  and  in  Ellis  v. 
Bassett  128  Ind.  118.  27  N.  E.  344,  the  same 
rule  was  held  to  apply  against  the  purchaser 
from  tlie  widow  of  Bassett  of  a  five-acre 
tract  of  land  which  had  been  set  apart  to  her 
In  partition  proceedings  in  the  estate  of  her 
husband,  and  in  favor  of  the  purchaser  at 
administrator's  sale  of  the  other  part  of  the 
real  estate.  This  court  in  .Blum  v.  Weston, 
102  Cal.  362,  36  Pac.  778,  applied  the  same 
rule  in  partition  proceedings  as  to  parties 
holding  under  the  decree  of  the  court  The 
court  approved  the  rule  as  announced  in 
Ellis  V.  Bassett  and  held  that  the  decree 
had  the  effect  of  vesting  the  title  in  the 
different  parties,  and  that  the  rule  would 
apply  precisely  as  if  they  had  conveyed  to 
each  other.  Further  aulhorities  supporting 
the  rule  are:  Russell  v.  Jackson,  2  Pick. 
574;  .Tones,  Easem.  K  309-312;  Washb. 
Easem.  p.  261;  Godd.  Easem.  p.  269.  It  is 
claimed '  with  considerable  plausibility  that 
the  sale  freed  the  homestead  from  the  lien 
of  the  mortgage,  and  that  nnder  Civ.  Code, 
H  1240-1242,  the  homestead  cannot  be  In- 
vaded even  for  the  purposes  of  a  way  of 
necessity. 

We  have  carefully  examined  the  anthorl- 

t/es  cited,  and  we  think  the  rule  applies  to 

the  homestead  in  this  case.    The  land  was  all 
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mortgaged  by  Dodge  for  his  Indebtedness. 
By  the  mortgage,  and  at  the  date  of  its  exe- 
cution, he  authorised  the  mortgagee,  in  case 
the  debt  was  not  paid,  to  sell  the  land  for  the 
purpose  of  paying  it  The  filing  of  the  home- 
stead only  protected  the  premises  therein  de- 
scribed from  future  liabilities,  and  gave  the 
mortgagor  or  bis  wife  the  right  in  foreclosure 
proceedings  to  hare  the  land  not  Included  in 
the  homestead  sold  first,  and,  if  the  proceeds 
should  be  sufficient  to  pay  the  debt,  to  have 
the  homestead  reserved  from  sale.  The  home- 
stead did  not  relieve  the  property  therein  de- 
scribed from  the  lien  of  the  mortgage.  If  the 
mortgagor  had  sold  the  four  lots,  the  defend- 
ant Emily  Joining  In  the  deeds,  the  rale  would 
apply  to  them.  The  premises  were  sold  by 
Dodge  through  the  decree  of  court  under  the 
authority  given  when  the  mortgage  was 
made,  at  which  time  there  was  no  homestead 
npon  the  premises.  For  the  benefit  of  defend- 
ants in  the  foreclosure  proceedings,  the  decree 
provided  that  the  land  should  be  sold  in  five 
different  lots,  and  that  if  the  first  four  lots 
conld  be  sold  for  enoagh,  then  lot  5  should  be 
saved  as  a  home.  If  the  purchaser  of  loc  4 
could  not  use  the  same,  because  of  no  way 
to  reach  it  and  that  fact  had  been  annotinced 
at  the  sale,  the  homestead  might  hav^  had  to 
be  sold  under  the  decree.  To  apply  the  rule  to 
the  purchaser  of  lot  4,  and  against  the  very 
person  who  was  benefited  by  its  sale,  seems 
to  ns  to  be  Just,  and  in  accordance  with  the 
authorities.  This  disposes  of  the  vital  point 
in  the  case,  and,  the  Judgment  of  the  court 
below  being  in  accord  with  what  has  been 
said,  we  would  not  feel  justified  in  disturbing 
it  tor  errors  in  the  trial  or  proceedings,  un- 
less material  injury  has  been  done.  It  is 
claimed  that  plaintiff's  cause  of  action  is  bar- 
red by  the  statute  of  limitations;  but  it  is 
sufficient  to  say  that  the  statute  is  not  plead- 
ed, even  If  it  applied  to  the  facts  of  this  case. 
Counsel  seem  to  have  been  of  the  same  opin-  - 
ion,  as  they  asked  leave  to  ffie  an  amended 
answer  pleading  the  statute  of  limitations 
long  after  the  case  was  tried  and  submitted, 
and  they  now  claim  it  was  error  in  the  court 
to  deny  their  application.  Amendments  to 
pleadings  are  left  much  to  the  discretion  of 
the  court  below,  and  it  Is  presumed  that  such 
discretion  will  always  be  exercised  In  fur- 
therance of  Justice,  and  with  the  end  in  view 
of  disposing  of  cases  upon  their  merits.  We 
cannot  interfere,  except  in  cases  where  such 
discretion  is  abused.  In  view  of  the  fact  thai 
the  application  was  made  after  the  case  had 
been  submitted,  and  was  made  for  the  pur- 
pose of  allowing  defendants  to  plead  the  stat- 
ute of  limitations,  we  cannot  say  that  the 
court  abused  its  discretion.  It  Is  claimed  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  because  it 
states  that  defendant  EpiHy  Dodge  Is  the 
owner  seised  in  fee  and  entitled  to  the  posses- 
sion of  lot  5,  and,  further,  because  there  is  no 
description  of  the  right  of  way  claimed  in  the 
complaint   The  complaint  sets  forth  the  facts 
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as  to  the  ownership  by  different  parties  and 
the  dalm  of  plaintiff  to  the  way.  It  would 
have  been  difficult  to  describe  a  way  which 
had  been  denied  to  plaintiff,  and  the  location 
of  which  the  defendants  bad  the  right  to  dic- 
tate. No  demurrer  was  filed  in  the  court  be- 
low, and  no  objection  was  made  during  the 
trial  to  the  complaint.  The  case  was  tried 
upon  the  theory  that  it  was  sulflclent.  In 
view  of  these  facts,  and  In  view  of  the  fact 
that  the  parties  have  stipulated  as  to  the 
proper  description  of  the  way  In  caJse  the  law 
adjudges  that  one  exists,  we  must  now  hold 
the  complaint  sufficient.  It  is  said  the  evi- 
dence Is  insufficient  to  Justify  finding  four  as 
to  the  date  of  recording  the  declaration  of 
homestead,  and  that  It  was  recorded  Septem- 
ber 22,  1885,  Instead  of  December  17th,  as 
found  by  the  court.  The  date  is  wholly  Im- 
material, as  we  view  the  case.  Granting  that 
the  homestead  was  recorded  September  22d, 
it  would  not  change  the  views  here  express- 
ed. Other  findings  are  objected  to,  but  we 
think  there  is  evidence  to  support  them.  The 
questions  asked  of  the  witness  Dodge  to 
which  objections  were  made  do  not  appear  to 
have  been  improper.  As  to  whether  or  not 
there  was  a  well-defined  road  along  Calaveras 
creek,  and  as.  to  which  was  the  most  conven- 
ient way  to  reach  the  highway,  were  facts 
tending  to  throw  light  upon  the  necessity  for 
a  way  over  the  lands  of  defendant.  We  think 
'the  judgment  and  order  should  be  affirmed, 
and  so  advise. 

We  concur:    BRITT,  C;   HAYNBS,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 


(126  Cal.  9) 

PEISER  et  al.  v.  GRIFFIN  et  al.   (BRAD- 
BURY, Intervener).     (S.  F.  1,001.) 

(Supreme  Conrt  of  California.     June  8,   1S99.) 

HUSBAND  AND  WIPE— TRUSTS— COMMUNITY — 
NEW  CAUSE  OF  ACTION  —  AMENDMENT — 
LIMITATIONS— VESTED     RIGHTS— FINDINGS. 

1.  A  husband,  for  himself  and  as  guardian  of 
bis  minor  son,  sued  his  wife  and  another,  al- 
leging that  certain  lots  were  purchased  with 
his  money;  that  the  deed  was  taken  In  the 
wife's  name  in  trust  for  the  husband  and  chiid 
and  herself,  but  she  conspired  with  the  other 
defendant  to  defraud  the  husband  and  child  of 
it;  and  seeking  to  enjoin  the  other  defendant 
from  conveying  the  property.  Bdd,  that  the 
theory  of  the  suit  was  that  the  legal  title  vest- 
ed iu  the  wife  under  a  trust  creating  an  equita- 
ble interest  to  one-thinl  each  of  the  land  in  the 
father  and  son,  and  an  amendment  based  on 
the  theory  that  the  property  was  community 
property,  and  that  the  title  had  always  been 
in  the  husband,  and  could  not  be  conveyed  by 
the  wife,  set  up  a  new  cause  of  action. 

2.  Where  an  amendment  shows  that  it  sets  up 
a  new  cause  of  action  which  was  barred,  the 
court  proi».'rly  refuses  to  permit  its  Ijeiug  filed 
with  leave  to  the  adverse  parties  to  plead  the 
statute. 

8.  Act  March  4,  1897,  omending  Civ.  Code,  f 
Krt.  repealing  a  former  limitation  law,  and 
extending  the  limitation  of  a  husband's  right  to 


recover  as  commnnity  propei-ty  previously  c»n- 
veyed  by  the  wife,  did  not  apply  to  causes  of  ac- 
tion already  barred. 

4.  Where  plaintiff,  under  the  findings  actual- 
ly made,  could  not  possibly  recover,  he  cannot 
complain  of  absence  of  findings  on  an  issue 
raised  by  an  intervener. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 

Suit  by  L«muel  Peiser  and  another  against 
Thomas  H.  Griffin  and  Minnie  L.  Peiser,  W. 
B.  Bradbury,  Intervener.  From  a  decree  for 
defendants  and  intervener,  and  an  order  de- 
nying a  new  trial,  plaintiffs  appeaL  Af- 
firmed. 

W.  A.  Richardson,  for  appellants..  Thos.  J. 
Clunle,  for  respondents  Griffin  and  others. 
T.  V.  O'Brien,  for  other  respondents. 

HEXSHAW,  J.     Lemuel  Peiser,  for  him- 
self and  as  guardian  ad  litem  of  Eklwin  A. 
Peiser,  his  minor  son,  sued  Thomas  H.  Grif- 
fin and  Minnie  L.  Peiser,  his  wife.     He  al- 
leged that  on  May  1,  1889,  two  certain  lots 
of  land  in  San  Francisco  were  purchased 
with  his  money,  and  "that  the  deed  of  con- 
veyance was  had  and  made  In  the  name  of 
Minnie  L.  Peiser  for  the  purpose  of  and  in 
trust  for  plaintiff  and  said  Minnie  L.  Peiser. 
and  the  child  of  parties,  Edwin  Adair  Pel-  , 
ser";  that  Thomas  H.  Griffin  conspired  with 
Minnie  Peiser  to  defraud  plaintiffs  of  their 
property,    and,    exercising   undue   influence 
upon  her,  induced  her  to  convey  and  transfer 
the    property*  to    blm.     A    Judgment    was 
sought  restraining  Griffin  from  alienating  the 
property  and  setting  aside  Mrs.  Pelser's  deed 
to  him.     This  complaint  was  filed  on  June 
26,    1889.     Griffin    answered,    denying    the 
charge  of  undue  influence.    In  October,  1890. 
W.  B.  Bradbury  was  allowed  to  Intervene, 
and  filed  his  complaint,  in  which  he  set  up 
that  without  notice,  and  for  a  valuable  con- 
sideration, he  bad  upon  June  24,  1889,  pur- 
chased the  property  from  Griffin.  The  answer 
to  this  complaint  in  intervention  consisted  of 
denials  and  an  Iteration  of  the  matters  plead- 
ed In  the  orlglnarcomplaiut.    It  was  filed  in 
March,  1805.    Upon  these  pleadings  trial  was 
had.    The  court  found  that  the  land  In  ques- 
tion was  paid  for  with  the  money  of  Lemuel 
Peiiser,  and  that  the  deed  was  taken  in  the 
name  of  his  wife;    that  bis  wife  did   not 
hold   the   title   to   the  property   under    any 
trust;   that  the  wife  conveyed  the  property 
to  Griffin   without  any  valuable  considera- 
tion, but  that  she  had  not  been  moved  to  the 
making  of  the  deed  by  undue  Infiucnce;    that 
Bradbury  purchased  the  property  upon  June 
24,  1889.  for  a  valuable  eonslderatlop.      The 
judgment  denied  plaintiffs  any   relief,    and 
gave  costs   to  defendant  Griffin   and    Inter- 
vener Bradbury.    From  this  judgment,  and 
from  the  order  denying  a  new  trial,  plaintiffs 
appeal. 

Upon  the  trial  It  was  shown  that  Mrs.  Pei- 
ser conveyed  to  Griffin  one  lot,  and  assigned 
to  him  a  contract  for  the  purchase  of  a  sec- 
ond lot.    Plaintiffs  thereupon  sought  leave  to 


Digitized  by 


Google 


Cal.) 


PEISEB  T.  GRIFFIN. 


691 


file  an  amended  complaint,  setting  up  that 
the  first  lot  was  purchased  with  community 
funds,  and  was  community  property;  that  the 
same  was  true  of  the  second  lot;  and  that  the 
later  Installments  called  for  by  the  contract 
had  all  been  paid  by  the  plaintiff  since  the 
commencement  of  the  action.  The  court  re- 
fused permission  to  file  this  offered  pleading. 
In  so  doing  it  held  that  the  proposed  com- 
plaint did  not  amend  the  old,  but  charged  up- 
on a  new  and  distinct  cause  of  action,  and 
that  the  statute  of  limitations  barred  plain- 
tiffs' right  to  prosecute  upon  this  new  cause. 
The  soundness  of  the  court's  ruling  on  this 
matter  is  the  most  Important  question  in  this 
case.  The  original  complaint  is  framed  upon 
the  theory  that  the  trustee  holding  the  legal 
title 'had  made  a  conveyance  in  violation  of 
the  trust  to  one  not  an  innocent  purchaser  for 
value,  which  conveyance  was,  therefore,  void- 
able at  the  instance  of  the  beneficiaries  (Civ. 
Code,  i  869);  for,  if  the  property  was  com- 
munity property,  the  legal  title  remained  in 
the  husband  notwithstanding  that  the  deed 
was  talien  in  the  name  of  the  wife,  and  the 
wife  could  not  pass  the  title  to  it.  An  at- 
tempt of  the  wife  to  dispose  of  community 
property,  real  or  personal,  Is  a  nullity.  "If 
land,  being  community  property,  is  conveyed 
to  the  wife  during  marriage,  she  takes  no  real 
title  in  It.  The  whole  title,  both  real  and 
equitable,  at  once  vests  in  the  husband  by 
means  of  the  deed  to  the  wife.  •  •  •  Even 
the  portion  of  community  property  standing 
in  her  own  name,  and  acquired  by  her,  the 
wife  cannot  convey  nor  transfer."  Pom. 
Commun.  Prop.  4  West  Const  Rep.  300.  393; 
Tryon  v.  Sutton,  13  Cal.  490;  Van  Maren  v. 
.Tohnson,  15  Cal.  308.  If  the  original  com- 
plaint had  been  framed  upon  the  theory  that 
the  property  was  community  property,  it 
would  certainly  have  contained  some  distinct 
allegation  to  this  effect;  but  it  does  not.  The 
averment  that  the  property  was  purchased 
with  the  money  of  the  husband  might  be 
open  to  the  construction  that  community  mon- 
ey was  meant  thereby  were  the  action  prose- 
cuted against  a  mere  stranger,  but,  as  against 
his  wife  and  her  grantee,  under  this  complaint 
It  can  only  have  reference  to  the  husband's 
separate  property;  or.  If  It  can  be  said  that  It 
refers  to  community  property,  then  the  fur- 
ther allegations  demonstrate  that  Its  charac- 
ter as  community  property  was  destroyed  by 
the  express  trust  created  in  the  wife  as  trus- 
tee for  the  benefit  of  the  three.  If  the  hus- 
band had  meant  to  avoid  the  deed  of  his  wife 
as  being  an  attempt  by  her  alone  to  pass  title 
to  the  community  property,  he  would  not  have 
pleaded  a  trust;  he  would  not  have  sued  as 
guardian  ad  litem  of  his  minor  son,  who  could 
have  no  actionable  interest  In  the  community 
property;  he  would  not  have  sought  an  in- 
junction to  restrain  Griffin  from  cheating  and 
defrauding  him  by  conveying  the  property 
away,  when.  If  it  were  community  property, 
Griffin  would  have  nothing  to  convey.  The 
manifest  theory  of  the  original  complaint  Is 


that  the  legal  title  vested  In  Mrs.  Pelser,  as 
it  could  not  vest  if  the  property  were  com- 
munity property;  that  It  vested  In  her  under 
a  trvBt,  which  created  an  equitable  interest  or 
title  to  one-third  each  of  the  land  in  the  fa- 
ther and  minor  son.  By  the  proposed  amend- 
ed complaint  all  of  these  issues  are  with- 
drawn, and  another  and  distinct  cause  of  ac- 
tion is  pleaded,  namely,  an  action  to  establish 
that  the  property  which  had  stood  In  the 
name  of  Mrs.  Pelser  was  community  proper- 
ty, and,  consequently,  that  the  title  had  al- 
ways been  In  the  husband,  and  could  not 
have  been  conveyed  by  the  wife's  deed.  .4t 
the  time  when  this  suit  was  commenced,  such 
an  action  was  open  and  available  to  the  plain- 
tiff, but  upon  March  3,  1893,  section  1S4  of 
the  Ovll  Code  was  amended.  With  other  im"- 
pcrtant  changes  which  were  wrought  by  the 
amendment,  it  was  provided  that  In  cases 
where  married  women  have  conveyed  real 
property  which  they  acquired  prior  to  May 
19,  1889,  the  husbands  shall  be  barred  from 
commencing  any  action  to  snow  that  said 
real  property  was  community  property,  or  to 
recover  such  real  property  from  and  after 
July  1,  1894.  This  is  a  perfectly  valid  stat- 
ute of  limitations  fixing  the  time  within 
which  an  action  to  avoid  such  a  past  convey- 
ance of  the  wife  must  be  brought.  It  applied 
to  this  plaintiff's  right  of  action,  for  Mrs.  Pel- 
ser acquired  the  property  prior  to  May  19. 
1889,  and  her  deed  to  Griffln  was  executed 
In  June,  1889.  The  application  to  file  the 
amended  complaint  was  made  in  May,  1890. 
At  that  time  plaintiff  could  not  have  commen- 
ced and  maintained  such  an  action  as  an 
original  proceeding,  and  the  court,  under  In- 
tervener's objection,  properly  refused  to  per- 
mit him  in  the  guise  of  an  amendment  indi- 
rectly to  do  the  same  thing.  Nor  was  it  in- 
cumbent on  the  court  to-  permit  the  amend- 
ment with  leave  to  the  adverse  parties  to 
plead  the  statute.  Their  objection  to  per- 
mitting the  amended  answer  to  be  filed  was 
that  It  was  not  an  amendment  to  the  old,  but 
the  statement  of  a  new,  cause  of  action,  anc^ 
one  that  was  barred  by  the  provisions  of  sec- 
tion 164  of  the  Civil  Code.  These  grounds 
of  objection  being  well  taken,  the  proposed 
pleading  was  properly  excluded  from  the  flies. 
On  March  4,  1897,  section  104  of  the  Civil 
Code  was  again  amended.  It  now  contains 
this  provision:  "In  cases  where  married  wo- 
men have  conveyed  or  shall  hereafter  convey 
real  property  which  they  acquired  prior  to 
May  19,  1889,  the  husbands  or  their  heirs  or 
assigns  of  such  married  women  shall  be  bar- 
red from  commencing  or  maintaining  any  ac- 
tion to  show  that  said  real  property  was  com- 
munity property,  or  to  recover  said  real  prop- 
erty, as  follows:  As  to  conveyances  hereto- 
fore made,  from  and  after  one  year  from  the 
date  of  the  taking  effect  of  this  act,  and,  as 
to  conveyances  hereafter  made,  from  and  aft- 
er one  year  from  the  filing  for  record  in  the 
recorder's  office  of  such  conveyances  respec- 
tively."  Api>ellants  contend  that  this  amend- 
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ment  operates  to  enlarge  the  time  for  tiie 
commencement  of  the  action,  and  that,  even 
If 'the  trial  court  waa  Justified  in  refusing  to 
allow  them  to  file  an  amended  complaint, 
owing  to  the  condition  of  the  law  at  the  time 
when  the  amended  pleading  was  oGCered,  still, 
the  code  amendment  of  1897  being  within  the 
judicial  luiowledge  of  this  court,  we  should 
now  accord  appellants  the  permission  contem- 
plated by  the  present  section.  But  at  the 
time  when  plaintiff  proposed  his  amendment 
the  statute  of  limitations  barring  his  right 
to  commence  such  a  cause  of  action  had  al- 
ready run.  By  its  running  the  title  to  the 
property  Irrespective  of  the  original  right  is 
regarded  as  vested  in  the  possessor,  and  the 
subsequent  repeal  of  the  limitation  law  can- 
not be  given  a  retroactive  effect  so  as  to  dis- 
turb the  title.  Cooley,  Const.  Lim.  (6th  Ed.) 
p.  448. 

The  foregoing  renders  unnecessary  any  ex- 
tended consideration  of  appellants'  remaining 
points.  The  findings  are  responsive  to  the  is- 
sues tendered  by  plalntlCFs'  complaint.  For 
the  most  part  tiiey  negative  the  averments 
therein  contained.  The  finding  in  the  lan- 
guage of  the  complaint  that  the  land  was 
purchased  with  the  money  of  Lemuel  Pelser 
is  not  a  finding  that  the  property  in  question 
was  community  property,  and  therefore  did 
not  warrant,  as  appellants  contend,  a  judg- 
ment in  their  favor.  Under  the  findings,  the 
judgment  properly  followed  that  plaintiffs 
should  take  nothing  by  their  action.  Appel- 
lants complain  that  the  findings  under  the 
complaint  in  intervention  do  not  determine 
the  title,  but,  as  under  the  findings  actually 
made  they  could  not,  under  any  possibility, 
recover,  additional  findings  could  not  have 
benefited  them,  and  the  absence  of  them  can- 
not worit  Injury.  We  perceive  no  rulings  In 
the  admission  or  rejection  of  evidence  which 
call  for  especial  consideration.  The  judg- 
ment and  order  appealed  from  are  therefore 
affirmed. 

We  concur:    TEMPLE,  J, ;  McP  ART  AND,  J. 


(26  Colo.  322) 

PEOPLE  ex  rei.   BOARD  OP  COM'RS  OF 

LAKE  COUNTY  v.  PARKS. 
(Supreme  Court  of  Colorado.  June  19,  1899.) 
APPEAL-BRIEFS. 
A  brief  will  not  be  stricken  from  the 
files  on  the  ground  that  it  is  misieadiog  or  con- 
tains scaniialniis  or  abusive  matter,  except  in 
extreme  cases. 

Original  proceeding  by  the  people,  on  the 
relation  of  the  board  of  county  commlssion- 
ors  of  I^Alce  county,  against  Daniel  E.  Paries. 
Motion  to  strilce  the  brief  of  relator.  De- 
nied. 

George  R.  Elder,  Ralph  W.  Smith,  Charles 
Cavender,  David  M.  Campbell,  Atty.  Gen., 
and  Calvin  B.  Reed,  Asst.  Atty.  Gen.,  for  re- 
lator. E.  C.  Miles  and  Daniel  E.  Paries,  for 
respondent 


PER  CURIAM.  An  information  having 
been  filed  against  the  respondent,  charging 
him  with  unprofessional  conduct,  a  rule  was 
entered  requiring  him  to  show  cause  why  he 
should  not  be  disbarred.  In  response  to  this 
rule,  he  has  Interposed  a  motion  to  quash  the 
information,  and  has  supported  it  by  affida- 
vits and  brief.  The  relator  has  also  filed  a 
brief  in  answer  to  the  propositions  urged  by 
respondent  in  support  of  his  motion  to  quasii. 
This  brief  the  latter  moves  to  have  strielien 
from  the  files  because  it  was  not  prepared  or 
signed  by  parties  having  authority  to  appear 
on  behalf  of  relator,  and  contains  averments 
and  Insinuations  wholly  foreign  to  any  is- 
sues involved  in  this  proceeding,  which  have 
been  Injected  for  the  purpose  of  scandal  and 
abuse.  This  brief  does  not  appear  to  have 
been  prepared  by  either  the  attorney  general, 
his  assistant,. or  the  county  attorney  of  Lake 
county;  but  It  appears  from  the  evidence 
submitted,  as  well  as  the  reply  thereto,  that 
its  statements  are  not  in  any  manner  repu- 
diated by  those  whose  names  are  signed  as 
counsel  for  the  relator,  but  on  the  contrary, 
they  insist  that  what  it  contains  is  entirely 
within  the  legitimate  scope  of  argument  up- 
on the  questions  raised  by  the  motion  to 
quash.  Within  reasonable  bounds.  It  is  cer- 
tainly the  province  of  counsel  to  determine 
for  themselves  the  line  of  argument  to  be 
pursued  in  the  presentation  of  causes  in 
which  they  may  be  engaged,  and  tor  the 
court  to  determine  whether  or  not  th?  ques- 
tions argued  are  germane  to  the  propositions 
involved,  when  considering  them  upon  their 
merits,  so  that  it  would  be  an  extrjme  case 
in  which  a  motion  to  strilce  a  brief  should  be 
sustained  upon  the  ground  that  It  was  mis- 
leading, or  not  confined  to  a  discussion  of  the 
points  In  the  case. 

The  main  question  now  to  consider  is,  does 
the  brief  contain  scandalous  or  impertinent 
statements,  or  has  it  gone  beyond  the  domain 
of  argument,  in  making  statements  regarding 
the  respondent,  to  such  an  extent  as  to  war- 
rant Its  being  stricken  from  the  files?  We 
shall  not  attempt  to  quote  any  of  its  lan- 
guage, but  content  ourselves  with  suggesting 
that  its  force  and  effect  would  have  been 
equally  efficacious  had  some  of  the  remarks 
which  refer  to  the  respondent  heen  left  out. 
Anything  like  vituperation  is  not  argument, 
and  Is  more  likely  to  detract  from  the  effect 
and  force  of  one  containing  it,  than  other- 
wise; but  we  cannot  say,  after  a  carefal  ex- 
amination and  consideration  of  the  brief  thus 
attacked  in  this  case,  that  the  rules  which 
prohibit  abuse  or  scandal  from  appearing  in 
a  brief  have  been  transgressed,  for  it  is  bare- 
ly possible  that  some  of  the  language  em- 
ployed in  the  brief  of  respondent  in  support 
of  his  motion  to  quash  may  have  provoked 
the  line  of  argument  of  which  he  complains. 
It  is  not  necessary  to  discuss  this  question 
further,  and  It  will  be  dismissed  with  the 
suggestion  that,  in  the  future  conduct  of  this 
case,  it  will  be  far  more  agreeable  if.  tn  the 


Digitized  by 


Google 


Oolo.) 


BOARD  OF  COM'BS  t.  LEONARD. 


dlBcussloQ  of  either  questions  of  law  or  f&ct, 
tbe  counsel  so  doing  confine  tbemselves  to 
the  merits,  and  do  not  indulge  in  personali- 
ties because  of  a  hostile  feeling  which  may 
exist  between  respondent  and  one  whom  it 
is  claimed  has  Instigated  this  proceeding. 

The  remaining  question  raised  by  the  mo- 
tion to  strllce,  relative  to  the  authority  ot 
conns^  to  appear  on  behalf  of  the  relator,  or 
in  the  case,  as  against  respondent,  would  to 
some  extent,  at  least,  involve  a  dlscussioo  of 
the  merits  of  the  questions  raised  by  the  mo- 
tion to  quash,  and  for  that  reason  will  not 
loe  passed  upon  until  that  motion  is  heard 
and  determined.  Motion  to  strllie  brief  de- 
nied. 


(26  Colo.  146) 

BOABD  OF  COM'RS  OF  QAKFIBLD 
COUNTY  V.  LEONARD. 

(Supreme  Court  of  Colorado.     March  6,  1809.) 

APPEAL  —  QUESTION     NOT     RAISED     BBU)W— 

COUNTY    CLERKS— COMPENSATION— 

SERVICES  TO  COUNTY  BOARD. 

1.  The  sufficiency  of  the  complaint  may  be 
questioned  for  the  first  time  on  appeal,  and  hence 
failure  to  except  to  a  ruling  on  a  dcmurier  is  im- 
material. 

2.  Gen.  St.  §  '557,  as  amended  by  Laws  1885, 
p.  101  (Mill's  Ann.  St.  $  812),  provides  that 
county  clerks  shall  receive  reasonable  compensa- 
tion for  their  services  as  clerlfs  of  the  board, 
where  no  specific  fees  are  allowed  by  the  lioard 
and  paid,  "provided,  that  in  any  county  of  the 
third  class  the  board  of  commissioners  shall  not 
allow,  and  there  shall  not  be  paid  by  the  county 
to  any  such  clerli,  more  than  the  sum  of  $6(K), 
in  the  warrants  of  the  county,  per  annum."  Held, 
to  limit  the  compensation,  however  determined, 
of  a  cleric  in  a  county  of  the  third  class,  to  $600 
per  annum. 

3.  A  county  cleric,  in  the  capacity  of  cleric  of 
county  commissioners,  should  perform  all  derical 
services  which  naturally  attach  to  that  position 
in  connection  with  matters  controlled  by  the 
board  and  within  its  authority,  and  which  would 
be  necessarjr  to  enable  it  to  fully  perform  its  du- 
ties in  relation  thereto. 

4.  A  county  clerk  is  not  entitled  to  be  paid 
in  the  capacity  of  clerk  of  the  county  commis- 
sioners for  services  relating  to  matters  over 
which  it  attempted,  without  authority,  to  exer- 
cise control. 

5.  A  county  is  not  liable  to  a  county  clerk  for 
compensation  for  official  duties  for  which  none 
is  provided  by  law. 

Ooddard,  J.,  dissenting. 

Appeal  from  district  court,  Garfield  county. 

Action  by  Thomas  W.  Leonard  against  the 
board  of  county  commissioners  of  Garfield 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Appellee,  as  plaintiff  in  the  court  below, 
brought  this  action  to  recover  from  appellant, 
as  defendant,  the  sum  of  $4,197.40,  which  he 
claimed  as  statutory  fees  due  him  for  services 
rendered  as  clerk  of  the  board  of  county  com- 
missioners, and  for  fees  and  the  reasonable 
value  of  services  performed  as  county  clerk  of 
Oarfleld  county,  between  January  10,  1888, 
and  January  1,  1891.  On  the  first  trial  of  the 
cause,  the  district  court  held  that- appellee  was 


not  entitled  to  recover  anything.  From  this 
Judgment  he  sued  out  a  writ  of  error  to  tbe 
court  of  appeals,  where  it  was  held  that  sec- 
tion 812,  Mills'  Ann.  St,  entlUed  him  to  his 
statutory  fees  for  services  rendered,  in  tbe  ca- 
pacity of  clerk  of  the  board,  for  which  fees 
were  fixed  by  law,  in  addition  to  a  reasonable 
compensation,  not  exceeding  $600  per  annum, 
for  such  services  as  he  performed  in  that  ca- 
pacity for  which  no  fees  were  provided;  and, 
with  reference  .to  his  account  claimed  to  be 
due  for  services  as  county  clerk,  held  that  up- 
on the  performance  in  that  capacity  of  duties 
enjoined  by  statute  for  which  compensation 
was  provided  he  was  entitled  to  bis  statutory 
pay,  for  the  performance  of  statutory  duties 
for  which  no  compensation  was  provided  he 
was  not,  and  for  the  performance  of  duties  not 
statutory,  under  the  direction  of  tbe  board  by 
virtue  of  its  general  payrerB,  for  which  a  fee 
was  fixed  for  services  of  that  character,  that 
he  was  entitled  to  such  fee,  or,  if  none  was 
provided,  then  to  a  reasonable  compensation 
therefor;  and  remanded  the  cause  for  a  new 
trial.  Leonard  v.  Board,  8  Otdo.  App.  338,  46 
Pac.  216.  i'rlor  to  the  first  trial  on  tb6  mer- 
its, a  demurrer  to  the  complaint  was  interpos- 
ed, which  was  overruled,  to  which  ruling  no 
exception  was  reserved.  Defendant,  as  a  spe- 
cial defense  to  the  claim  for  fees  as  clerk  of 
the  board,  pleaded  the  allowance  and  payment 
to  appellee  of  the  sum  of  $600  per  annum  for. 
services  as  Its  clerk  for  the  years  embraced 
within  the  period  in  which  the  services  for 
which  such  fees  were  claimed  were  rendered. 
By  replication,  the  averments  of  this  defense 
were  denied.  On  retrial,  the  district  court, 
following  the  views  expressed  by  the  court  of 
appeals,  on  a  consideration  of  the  evidence  in- 
troduced by  appellee,  which  was  received 
without  objection  (none  being  offered  on  the 
part  of  appellant),  rendered  Judgment  for  ap- 
pellee In  the  sum  of  $2,787.75  and  interest, 
amounting.  In  all,  to  $4,005.33,  from  which  de- 
fendant prosecutes  this  appeal.  On  behalf  of 
appellee,  the  evidence,  in  substance,  was  that 
he  had  rendered  the  services  for  which  specific 
fees  were  charged,  and  as  to  those  for  which 
no  fees  were  provided  by  law  he  performed 
such  services,  and  that  they  were  reasonably 
worth  the  respective  sums  claimed.  Counsel 
for  appellant  contenos  that  the  complaint  does 
not  state  a  cause  of  action,  nor  does  the  evi- 
dence support  the  Judgment  rendered.  Coun- 
sel for  appellee  combats  each  of  these  proposi- 
tions, and  insists  that  as  no  objections  were 
Interposed,  or  exceptions  saved,  to  the  intro- 
duction of  evidence,  its  materiality  or  sufli- 
clency  to  sustain  the  Judgment  cannot  be  in- 
quired Into  on  a  mere  exception  to  it;  and,  fur- 
ther, that,  no  exception  having  been  reserved 
to  the  overruling  of  the  general  demurrer  'to 
the  complaint,  the  sufliciency' of  the  latter  will 
not  be  reviewed  in  this  court 

John  T.  Shumate  (Henry  T.  Sale  and  C.  W. 
Darrow.  of  counsel),  for  appellant  Joseph 
W.  Taylor,  for  appellee. 
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GABBERT,  J.  (after  stating  the  .facts). 
The  questions  raised  by  counsel  for  appellee 
on  the  propositions  that  the  ruling  on  the 
demurrer  to  the  complaint  cannot  be  review- 
ed, or  the  materiality  or  sufficiency  of  the 
evidence  to  support  the  Judgment  rendered 
be  determined,  because  no  exception  was 
taken  to  such  ruling,  and  that  no  objections 
or  exceptions  were  Interposed  to  the  intro- 
duction of  evidence,  will  first  be  considered. 
The  question  of  the  sufficiency  of  a  com- 
plaint may  be  raised  for  the  first  time  on 
appeal,  and  therefore  the  failure  to  reserve 
an  exception  (If  one  was  necessary)  to  the 
ruling  of  the  trial  court  on  the  general  de- 
murrer is  Immaterial,  because  a  failure  to 
Interpose  It  below  would  not  be  a  waiver  of 
the  right  to  raise  the  question  of  the  suffi- 
ciency of  the  complaint  on  appeal,  and  cer- 
tainly, having  demurred  (although  no  excep- 
tion was  taken  to  the  ruling),  appellant  is 
not  in  any  worse  position  than  if  no  demurrer 
bad  been  interposed  at  all.  The  complaint 
sets  out  with  great  particularity  the  services 
rendered  by  appellee,  and  the  itemized  re- 
spective charges  therefor,  whether  in  the  na- 
ture of  statutory  fees  or  reasonable  compen- 
sation, and  from  the  questions  raised  by  ap- 
pellant the  decision  of  this  case  depends  en- 
tirely upon  whether  or  not  the  complaint 
states  a  cause  of  action,  and  it  therefore  l)e- 
£omes  unnecessary  to  pass  upon  the  proposi- 
tion that  the  materiality  or  sufficiency  of  the 
evidence.  In  the  absence  of  an  objection  or 
exception  to  its  introduction,  cannot  be  de- 
termined or  reviewed,  on  a  mere  exception  to 
the  Judgment  The  sufficiency  of  the  com- 
plaint must  be  tested  by  a  construction  of  the 
statutes  in  force  relative  to  the  duties,  fees, 
and  compensation  of  a  county  clerk  in  his 
several  capacities  during  the  period  for  which 
appellee  was  elected  to  that  office,  and  ren- 
dered the  services  which  are  the  subject-mat- 
ter of  this  action;  or,  otherwise  expressed, 
whether  the  Items  of  bis  account  constitute 
a  proper  charge  against  the  county. 

We  shall  first  consider  his  claim  for  fees  as 
clerk  of  the  board.  The  statute  relative  to 
this  compensation  in  that  capacity  reads: 
"Such  clerk  shall  receive  a  reasonable  com- 
pensation for  such  services  as  he  may  per- 
form as  clerk  of  the  board,  where  no  specific 
fees  are  allowed  by  the  board,  and  paid  by 
the  county;  provided,  that  In  any  county  of 
the  third  class  the  board  of  commissioners 
shall  not  allow,  and  there  shall  not  be  paid 
by  the  county  to  any  such  clerk,  more  than 
the  sum  of  six  hundred  dollars,  in  the  war- 
rants of  the  county,  per  annum."  Section  1, 
p.  161,  Laws  1885;  section  812,  Mills'  Ann. 
St.  This  section  was  amendatory  of  section 
557,  Gen.  St.,  which  reads:  "Such  clerk  shall 
receive  a  reasonable  compensation  for  such 
services  as  he  may  perform  as  clerk  of  th"fe 
board,  where  no  specific  fees  are  allowed 
therefor,  the  same  to  be  allowed  by  the  board 
and  paid  'by  the  county." 

Garfield  is  a  county  of  the  third  class,  and 


the  contention  of  appellee  is  that  the  only 
change  made  by  the  amendment  of  1885  was 
to  limit  the  amount  which  the  clerk  of  the 
board  in  counties  affected  thereby  should  re- 
ceive for  services  in  that  capacity  for  which 
no  specific  fees  were  provided  by  law;  or 
that  under  this  section,  as  amended,  be  was 
entitled  to  statutory  fees  for  services  per- 
formed for  which  fees  were  provided,  and  for 
other  services  not  embraced  in  the  schedule 
of  fees  he  was  to  be  paid  a  reasonable  com- 
pensation, not  exceeding  $000  per  annum. 
The  legislature  having  passed  this  section  as 
an  amendment  to  one  which  governed  com- 
pensation of  clerks  of  boards  of  county  com- 
missioners, it  must  be  presumed  that  a  dis- 
tinct change  was  intended  to  be  made  In  the 
law  relative  to  the  pay  of  such  officials.  The 
proviso  added  to  the  new  section  is  a  limita- 
tion which  is  an  entirely  new  feature,  as 
compared  with  the  one  which  it  amends. 
Had  the  legislature  intended  that  this  pro- 
viso was  the  only  change  to  be  made,  it  is 
not  probable  there  would  have  been  any  dif- 
ference in  the  phraseology  of  that  portion  of 
the  hew  section  which  precedes  it  from  that 
employed  In  the  original.  The  latter  pro- 
vided that  the  clerk  should  receive  a  reason- 
able compensation  for  such  services  as  he 
performed  as  clerk  of  the  board,  where  no 
specific  fees  were  allowed  therefor.  Whether 
by  this  section  it  was  Intended  that  he  should 
receive  statutory  fees,  or  that  his  compensa- 
tion should  be  fixed  by  the  board  by  arrang- 
ing for  specific  fees  for  certain  services,  and 
a  reasonable  compensation  for  those  for 
which  no  sjjecific  provision  was  made.  It  is 
not  necessary  to  determine;  but  conceding 
that  Its  language  in  respect  to  statutory  fees 
may  be  ambiguous,  this  ambiguity  is  cured  by 
the  amendment,  for  by  the  latter  it  was  clear- 
ly the  intent  of  the  legislature,  from  the  lan- 
guage employed,  that  the  board  should  ar- 
range in  advance  for  specific  fees  for  specific 
services,  and,  in  addition,  pay  a  reasonable 
compensation  for  such  services  for  which  no 
such  provision  was  made.  So  tbat  the  entire 
compensation  of  the  clerk  of  the  board,  by 
the  amendment,  was  placed  under  the  con- 
trol of  the  commissioners,  subject  to  the  one 
limitation,  which  will  next  be  considered. 
This  limitation  is  embraced  In  the  proviso, 
and  the  only  question  necessary  to  determine, 
so  far  as  It  affects  this  case,  is,  to  what  does 
the  proviso  refer? 

The  subject  of  the  original,  as  well  as  the 
amended,  section  is  compensation.  By  the 
former  it  was  not  expressly  limited,  but  the 
latter  provided  that  the  clerk  of  the  board 
shall  be  paid  a  reasonable  sum  for  services 
for  which  no  specific  fees  are  allowed  by  the 
board  and  paid  by  the  county,  but  that  In  no 
event  shall  the  board  allow  him,  as  a  charge 
against  a  county  of  the  third  class,  a  sum  in 
excess  of  |C0()  jier  annum.  Or,  in  other 
words,  for  specific  fees  the  same  was  to  be 
fixed  and  allowed  by  the  Iward,  if  paid  by 
the  county,  and  so  with  respect  to  reasonable 
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compensation;  but  the  aggregate  allowance, 
wbatever  might  be  the  basis  of  computation, 
cannot  exceed  the  maximum  sum.  It  la  to 
this  subject  that  the  proviso  Is  directed,  for 
It  Is  explicit  in  this  particular,  and  refers  to 
and  limits  his  compensation,  however  deter- 
mined, to  a  specific  amount. 

The  only  remaining  question  necessary  to 
consider  in  connection  with  this  branch  of 
the  case  is  whether  or  not  a  material  issue 
was  tendered  by  the  afHrmatlve  defense 
pleaded  by  appellant.  Appellee  is  not  suing 
for  a  reasonable  compensation  for  services  as 
clerk  of  the  board,  but  for  fees  which  he 
claims  are  due  him  in  that  capacity.  The 
limit  of  his  compensation  in  any  one  year  is 
$600,  whether  computed  as  fees  fixed  by  the 
board  or  on  the  basis  of  a  reasonable  value 
for  services  rendered,  but,  in  either  event, 
under  its  control;  so  that,  in  order  to  state 
a  cause  of  action  against  the  board  for  serv- 
ices as  its  clerk,  upon  whatever  theory  he 
sought  to  maintain  It,  it  would  be  necessary 
for  him  to  plead  that  nothing  had  been  paid, 
or  the  amount  paid  him  as  clerk  of  the  board 
(less  than  the  statutory  limit)  was  not  a  rea- 
sonable compensation  for  the  services  per- 
formed; and  therefore  the  issue  tendered  by 
the  affirmative  defense  was  an  immaterial 
one,  and  the  failure  to  introduce  evidence  in 
support  of  it  does  not  affect  the  rights  of  ap- 
pellant In  this  case. 

We  will  now  consider  the  account  of  appel- 
lee for  fees  and  reasonable  compensation  for 
services  claimed  to  have  been  performed  as 
county  clerk.  Without  attempting  to  notice 
them  In  detalf,  it  will  be  sufficient  to  state  that 
for  many  of  these  items  the  compensation  claim- 
ed is  for  services  rendered  as  clerk  of  the  board, 
because  appellee,  in  that  capacity,  would  be  re- 
quired. In  the  discharge  of  his  duties,  to  per- 
form all  such  services,  clerical  in  their  nature, 
as  would  naturally  attach  to  that  position  In 
connection  with  matters  over  which  the  board 
exercised  a  control,  within  the  scope  of  its  au- 
thority, which  would  be  necessary  to  enable 
it  to  fully  perform  its  duties  with  reference  to 
such  matters  (Rowe  v.  Kern  Co.,  72  Cal.  353, 
14  Pac.  11;  Mechem,  Pub.  Off.  S  862);  or,  if 
they  related  to  those  over  which  the  board  at- 
tempted to  exercise  a  control,  which  were  not 
within  the  legitimate  scope  of  its  authority, 
then  the  claim  of  api)ellee  for  services  rendered 
In  connection  with  such  matters  could  not  be 
sustained  (Roberts  v.  People,  9  Oolo.  458,  13 
Pac.  630). 

The  remaining  Items  in  this  account  consist 
of  claims  for  services  performed  which  are 
public  In  their  character,  like  giving  election 
notices,  canvassing  vote,  recording  abstract  of 
official  vote,  issuing  certificates  of  election, 
preparing  tax  list  of  county  and  state  taxes, 
and  other  services  of  a  similar  nature.  The 
performance  of  these  duties  devolved  upon  ap- 
pellee in  his  capacity  as  county  clerk.  The 
statute  does  not  provide  that,  for  services  ren- 
dered for  which  no  special  fee  or  other  re- 
munaratlon  is  provided,  the  county  clerk  shall 


be  paid  a  reasonable  compensation.  No  im- 
plied assumpsit  existed  between  appellee  and 
the  county  for  services  rendered  by  him.  In  the 
capacity  of  clerk,  for  which  no  fees  were  siie- 
cially  fixed  by  law.  Locke  v.  City  of  Central, 
4  Colo.  65;  1  Dill.  Mun.  Corp.  (4th  Ed.)  §  230; 
Baker  v.  City  of  Utica,  19  N.  Y.  326.  For  none 
of  the  services  rendered  the  account  for  which 
is  now  being  considered  Is  any  specific  fee  pro- 
vided, unless  it  be  upon  the  theory  that  the 
sections  of  the  statutes  which  fix  specific  fees 
for  different  particular  services  entitle  him  to 
compensation  for  all  services  rendered  of  the 
character  which  are  embraced  within  the  gen- 
eral schedule  of  fees,  and  though  public  in 
their  nature,  and  imposed  6y  law,  must  be 
paid  for  by  the  county.  The  statute  fixing 
the  fees  of  a  county  clerk  for  specific  acts-  con- 
templates that  his  ofliclal  services  embraced 
within  the  schedule  of  fees  shall  be  paid  for  by 
those  at  whose  Instance  they  are  rendered,  at 
the  rate  fixed  by  such  schedule.  Upon  what 
theory,  then,  can  it  be  maintained,  that  when 
he  performs  ofllclal  duties  imposed  by  law,  for 
which  no  compensation  is  provided,  he  shall 
be  paid  therefor  by  the  county,  In  the  absence 
of  any  provision  to  that  effect?  The  perform- 
ance of  duties  enjoined  by  law  is  not  of  itself 
the  rendition  of  services  at  its  instance,  and  to 
hold  that  the  county  must  pay  therefor  would 
create  a  liability  against  it  which  has  no  exist- 
ence, either  expressly  or  by  implication,  and 
result  in  injecting  Into  the  law  a  provision 
entirely  foreign  to  its  letter  and  spirit.  Some 
of  these  services  may  have  been  for  the  bene- 
fit of  the  county,  others  for  the  state,  and  still 
.others  for  individuals;  but  why  should  those 
in  which,  as  a  matter  of  fact,  the  county  has  no 
Interest,  be  paid  for  by  the  latter?  There  is 
nothing  In  the  statutes  which  would  warrant 
the  conclusion  that  it  should.  They  are  all 
clearly  of  a  character  known  as  gratuitous,  for 
the  rendition  of  which  the  county  is  not  re- 
sponsible, in  the  absence  of  an  express  statu- 
tory provision  maldng  it  liable  therefor.  19 
Am.  &  'Eag.  Eac.  Lew,  526;  State  v.  Brewer, 
69  Ala.  130;  Bicknell  v.  Amador  Co.,  30  Cal. 
237.  When  appellee  assumed  the  duties  of  his 
office,  be  did  so  subject  to  its  burdens.  Tnr- 
pen  V.  Board,  7  Ind.  172.  His  compensation 
for  official  acts  being  regulated  by  statute,  he 
is  only  entitled  to  charge  for  those  services 
to  which  compensation  by  law  attaches  (De- 
bolt  V.  Trustees,  7  Ohio  St.  237);  for  the  rule  is 
infiexible  that  an  official  can  only  demand  such 
fees  or  compensation  as  the  law  has  fixed  and 
authorized  for  the  performance  of  his  official 
duties  (Town  of  Cariyie  v.  Sharp,  51  111.  71; 
Board  v.  Barnes,  123  Ind.  403,  24  N.  E.  137); 
and  the  statute,  having  imposed  upon  appellee 
the  duty  of  performing  services  which  he  in- 
cidentally rendered  in  the  discharge  of  his  gen- 
eral official  duties,  for  the  performance  of 
which  no  compensation  Is  provided,  cannot  re- 
quire the  county  to  pay  therefor.  His  remun- 
eration for  such  services  was  had  in  the  com- 
pensation received  for  those  to  which  It  spe- 
cially attached,  and  which  the  legislature  in- 
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tended  as  an  egnlvalent  for  the  duties  lie  ytsm 
reqnired  to  i)erfoim  for  which  none  was  pro- 
vided. Cole  T.  White  Co.,  32  Ark.  45.  The 
complaint  does  not  state  a  cause  of  action,  and 
as  none  of  the  items  of  account  sued  upon  ate 
a  proper  charge  against  the  county,  the  Judg- 
ment of  the  district  court  Is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  Judg- 
ment that  appellee  take  nothing  by  his  action 
and  that  appellant  recover  its  costs.  Reversed 
and  remanded. 

GODDARD,  J.,  dissents  from  the  constmc- 
tlon  placed  on  section  812,  Mills'  Ann.  St.,  in 
so  far  as  it  is  held  that  the  right  to  statutory 
fees  thereunder  does  not  exist 


(Z(  Colo.  232) 

PEOPLE  ez  rel.  COLORADO  BAR  ASS'N  T. 

MONROE. 
(Supreme  Court  of  Colorado.     April  IT,  1899.) 

CITIZENSHIP— PARDON— PAROLE. 
One  released  on  parole  from  confinemeDt, 
imposed  as  a  penalty  for  a  felony,  is  not  there- 
by restored  to  the  rights  of  dtizenship,  under 
Const,  art.  7,  8  10,  which  proTides  that  every 
person  who  was  a  <iualifled  elector  prior  to  being 
confined  to  a  public  prison,  and  who  is  released 
therefrom  by  virttie  of  a  pardon,  or  having  served 
out  his  full  term  of  imprisonment,  shall,  without 
fnrther  action,  be  restored  to  all  the  rights  of 
citizraship. 

Disbarment  proceedings,  In  the  name  of 
the  people,  on  the  relation  of  the  Colorado 
Bar  Association,  against  John  F.  Monroe. 
Judgment  for  petitioner. 

Lucius  W.  Hoyt  and  Oalvin  B.  Reed,  Asst 
Atty.  Gen.,  for  petitioner.  C.  W.  Stephen- 
son, for  respondent 

PER  CORIAM.  'nils  Is  a  proceeding  against 
respondent  to  have  his  name  stricken  from 
the  roll  of  attorneys  on  the  ground  of  his 
conviction  of  a  felony.  In  his  answer,  re^ 
spondent  admits  all  the  material  averments 
of  the  petition,  for  the  reason,  as  he  states, 
that  they  are  true,  and  then  proceeds  to  set 
forth  bis  version  of  the  facts  and  circum- 
stances under  which  he  converted  to  bis  use 
the  money  for  embezzling  which  he  was 
found  guilty.  The  decision  Is  on  petitioner's 
motion  for  Judgment  on  the  pleadings.  Al- 
though in  the  answer  respondent  maintains 
that  these  unverified  allegations  are.  In  law, 
sufScient  to  work  a  dismissal  of  the  proceed* 
Ing,  in  the  brief  It  is  not  contended  that  we 
may  review  the  evidence  produced  at  the 
trial  of  the  respondent  on  the  criminal  charge 
for  the  purpose  of  testing  its  sufficiency  to 
support  the  verdict  The  object  In  inserting 
these  matters  In  the  answer  Is  said  to  be  that 
the  conrt  may  have  the  benefit  of  them  be- 
fore pronouncing  Judgment  in  the  pending 
proceeding,  and  that  it  may  give  to  them  the 
efl'ect,  as  already  stated,  of  suspending  fur- 
ther action  against  respondent.  Further- 
more, in  the  brief  the  respondent  relies  upon 
section  10  of  article  7  of  the  constitution, 


which  provides  that  every  person  who  was  a 
qualified  elector  prior  to  being  confined  in  a 
public  prison,  and  who  Is  released  therefrom 
by  virtue  of  a  pardon,  or  having  served  out 
his  full  term  of  imprisonment  shall,  witbont 
further  action,  be  invested  with  all  the  rights 
of  citizenship,  except  as  otherwise  provided 
in  the  constitution.  The  point  made  is  that 
the  right  to  engage  In  the  piactlce  of  law  Is 
a  right  of  citizenship,  and  that  where  one  is 
sentenced  for  a  crime,  his  pardon,  or  service 
of  a  full  term  of  imprisonment  without  fur- 
ther action,  reinvests  him  with  the  right  to 
practice  law  which  he  enjoyed  before  bis  con- 
viction. There  are  two  sufficient  answers  to 
this  contention,  one  of  which  Is  that  it  Is  not 
shown  either  that  respondent  has  been  par- 
doned, or  that  he  has  served  out  bis  fall 
term  of  imprisonment  but  on  the  contrary, 
it  does  appear  that  he  is  simply  released 
from  confinement  on  parole.  The  other  an- 
swer is  to  be  found  in  our  opinion  In  the 
Case  of  Weeber  (decided  at  this  term)  57 
Pac.  1079,  rejecting  such  construction  of  this 
provision,  and  we  do  not  deem  It  necessary  to 
repeat  here  our  views  there  fully  expressed. 
Under  the  admitted  facts,  we  do  not  see  how 
we  can  escape  pronouncing  Judgment  of  dis- 
barment In  another  and  more  appropriate 
proceeding  these  and  other  facts  might  be 
considered,  but  In  this  proceeding,  under  the 
law  of  this  state,  there  is  nothing  left  for  the 
court  to  do  but  to  strike  from  the  roll  of  at- 
torneys of  this  court  the  name  of  respondent 
and  to  tax  the  costs  to  him;  and  Judgment  Is 
so  ordered. 


(28  Colo.  193) 

EVANS  et  al.  ▼.  CITY  OF  DENVER  et  sL 
(Supreme  Court  of  Colorado.     April  17,  1899.) 

RETROSPECTIVE  LAWS— DENVER— SEWER 
ASSBSSMBINTS. 

Laws  1893,  p.  219.  art  7,  {  48,  enabling 
Denver  to  assess  lots  adjoining  a  sewer  for  the 
expenses  of  constructin;;  it  after  prior  assess- 
ments had  been  declared  invalid  because  of  the 
city's  failure  to  observe  the  preliminary  steps 
authorizing  the  construction  of  the  sewer  re- 
quired by  Laws  1879,  p.  200,  S  8,  is  repagnant 
to  Const  art  2,  I  11,  prohibiting  the  enactment 
of  retrospective  laws. 

Error  to  district  court,  Arapahoe  county. 

Action  by  John  Evans  and  others  against 
the  city  of  Denver  and  others.  Judgment  for 
defendants,  and  plaintifts  bring  error.  Re- 
versed. 

In  the  case  of  Keese  v.  City  of  Denver,  10 
Colo.  112,  15  Pac.  825,  it  was  held  by  this 
court  that  the  assessments  levied  to  defray  the 
expense  incurred  in  conatructhig  a  sewer  In 
the  Thirteenth  sewer  district  of  the  city  of 
Denver,  under  the  provisions  of  ordinances 
passed  by  its  council  March  6,  1882,  and  July 
3,  1883,  which  created  this  district  and  under 
which  such  assessments  were  made,  conld  not 
be  enforced,  because  the  provisions  of  the  city 
charter  relative  to  conditions  precedent  had  not 
been  observed,  which  were  necessary  in  order 
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to  legally  authorize  the  assessment  of  adjoin- 
ing lots  with  their  pro  rata  share  of  the  ex- 
pense of  the  construction  of  such  sewer.  In 
18d3  the  general  assembly  passed  an  act 
which,  in  terms,  provided  that  when,  by  final 
Judgment  ot  the  court  of  appeals  or  of  this 
court,  any  assessments  theretofore  made  by 
the  city  of  Denver  for  the  construction  of 
sewers  in  any  district  In  the  city  have  been  de- 
clared invalid  in  a  direct  action  to  determine 
their  validity,  the  dty  nevertheless  may,  up- 
on the  passage  of  a  resoluUon  by  the  council 
declaring  such  sewers  necessary,  for  sanitary 
reasons,  assess  the  reasonable  value  of  that 
I>ortion  of  the  sewer  adjoining  lots  in  the  dis- 
trict, assessments  for  which  remain  unpaid, 
against  such  lots,  with  interest  from  date  of 
construction.  Section  48,  art.  7,  p.  210,  Laws 
1893.  Under  this  law  the  city  council 'caused 
the  respective  lots  of  the  respective  plaintius 
to  be  assessed  for  the  purpose  of  defraying  the 
expenses  of  the  construction  of  the  sewer,  the 
former  assessments  for  which,  in  Keese  v. 
City  of  Denver,  had  been  declared  Invalid:  and 
it  is  to  restrain  the  collection  of  these  latter 
assessments  that  plaintiffs  brought  this  ac- 
tion. Upon  the  Issues  being  made  up,  the  par- 
ties entered  into  a  stipulation  regarding  the 
facts,  by  which  the  only  question  presented 
for  determination  Is  whether  or  not  section  48, 
supra,  is  in  conflict  with  section  11,  art.  2,  of 
the  constitution,  which  provides  in  express 
terms  that  no  law  retrospective  in  Its  opera- 
tion shall  be  passed  by  the  general  assembly. 
The  Judgment  of  the  trial  court  was  in  favor 
of  the  defendants.  Plaintiua  bring  the  case 
here  on  error. 

Benedict  &  Phelps,  Robert  W.  Bonynge,  and 
Horace  Phelps,  for  plaintiffs  In  error.  J.  M. 
EUis,  S.  L.  Carpenter,  F.  A.  Williams,  G.  Q. 
Richmond,  and  John  0.  Norris,  for  defendants 
in  error. 

OABBERT,  J.  (after  stating  the  facts). 
The  only  question  presented,  and  upon  which 
a  decision  of  the  case  rests,  Is  whether  or  not 
the  act  of  the  legislature  under  which  the 
city,  by  Its  subsequent  action,  seeks  to  enforce 
the  collection  of  the  levy  made,  Is  retrospec- 
tive in'  its  legal  sense.  It  will  be  observed 
that  this  levy  is  for  fhe  purpose  of  compelling 
adjacent  lot  owners  to  pay  the  expense  of  a 
sewer  constructed  prior  to  the  time  when  the 
act  of  the  general  assembly  authorizing  the 
action  of  the  municipal  authorities,  which 
plaintiffs  in  error  seek  to  restrain,  took  effect. 
By  the  terms  of  the  city  charter  In  force  when 
the  s^wer  was  constructed  it  was  provided: 
"The  city  coimcll  shall  cause  sewers  to  be  con- 
structed In  any  district  whenever  a  majority  of 
the  property  holders  resident  therein  shall  pe- 
tition therefor,  or  whenever  the  board  of  health 
recommend  the  same  as  necessary  for  sanitary 
reasons,  and  said  recommendation  is  approved 
by  the  city  council."  Laws  1879,  p.  200,  §  3. 
Neither  of  these  conditions  was  observed,  but 
it  Is  contended  by  counsel  for  the  city  that  It 


is  within  the  power  of  the  legislature  to  pass 
an  act  curative  in  its  nature,  whereby  illegal 
assessments  for  public  improvements  may  be 
legalized.  In  the  Keese  Case,  supra,  the  as- 
sessments were  declared  invalid,  not  because 
of  any  irregularity  in  making  the  levy,  but  for 
the  reason  that  no  obligation  to  pay  for  the 
sewer  existed,  because  the  preliminary  steps 
authorizing  its  construction  had  not  been  ob- 
served. This  omission  constituted  a  conclu- 
sive defense  against  any  action  on  the  part  of 
the  corporate  authorities  in  attempting  to  en- 
force a  liability  against  lot  owners  for  the 
cost  of  the  construction  of  such  sewer.  Be- 
fore this  act,  no  steps  could  be  taken  by  the 
city  which  would  create  any  liability  against 
them  on  this  account,  but  now,  by  its  terms,  it 
authorizes  the  municipal  authorities,  by  the 
adoption  of  a  resolution  nearly  10  years  subse- 
quent, to  reach  back,  change,  and  modify  the 
effect  of  a  past  transaction,  and  give  it  a 
different  legal  result  from  that  which  It  had 
under  the  law  when  It  took  place,  by  attempt- 
ing to  make  legal  that  which  before  was  void, 
which  renders  nugatory  the  complete  defense 
of  plaintiffs  and  others  similarly  situated, 
which,  before,  they  could  assert  against  any 
action  to  compel  them  to  pay  for  this  sewer, 
and  authorizes  the  Imposition  of  a  liability 
with  respect  to  a  past  transaction,  which,  be- 
fore, had  no  existence.  This  brings  the  case 
clearly  within  the  definition  of  what  consti- 
tutes a  retrospective  statute  In  Its  legal  sense, 
which,  according  to  text  writers  and  many 
well-considered  cases  on  the  subject,  embraces 
a  statute  which  abrogates  an  existing  right 
of  action  or  defense,  or  creates  a  new  obliga- 
tion on  transactions  or  considerations  already 
past.  Railway  Co.  v.  Woodward,  4  Colo.  162; 
Woart  V.  Winnick,  S  N.  U.  473;  Clark  v. 
Clark,  10  N.  H.  380;  Society  v.  Wheeler,  2 
Gall.  105,  Fed.  Cas.  No.  13,156;  Insurance  Co. 
V.  Plynn,  38  Mo.  483;  City  of  St.  Louis  v. 
Clemens,  52  Mo.  1;)3;  Sedg.  St.  &  Const.  Law 
(2d  Ed.)  160;  French  v.  Deane,  19  Colo.  504, 
36  Pac.  609.  In  the  absence  of  constitutional 
restrictions.  It  has  been  held  that  It  is  com- 
petent for  the  legislature  to  enact  retrospective 
statutes  to  validate  an  Irregular  or  defective  ex- 
ecution of  a  power  by  a  municipal  corporation; 
but,  where  the  constitution  of  a  state  contains 
a  special  provision  against  such  legislation, 
such  acts,  when  their  legal  effect  is  retro- 
spective, cannot  be  upheld.  Dili.  Mun.  Corp. 
(Gth  Ed.)  §§  544,  814;  Cooley,  Const.  Llm.  (eth 
Ed.)  p.  455.  Such  laws  have  always  been  re- 
garded with  distrust,  for  frequently  thereby 
liabilities  were  imposed  which  were  oppressive 
and  unjust,  the  effect  of  which  could  not  be 
avoided  upon  the  ground  that  they  were  ex 
post  facto,  or  Impaired  the  obligation  of  con- 
tracts, and  It  was  to  prevent  such  legisla- 
tion that  several  of  the  states  (including  Colo- 
rado) have  an  express  constitutional  inhibition 
against  legislation  of  this  character.  On  the 
admitted  facts,  the  act  under  which  the  city ' 
authorities  claim  to  derive  their  power  in  this 
Instance,  in  so  far  as  it  affects  transactions 
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antedating  the  time  when  !t  took  effect,  contra- 
venes the  fundamental  law  of  the  state  re- 
specting retrospective  legislation,  apd  therefore 
renders  the  attempt  of  the  municipality  to  en- 
force any  liability  as  to  these  transactions  in- 
effectual. The  Judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded,  with  di- 
rections to  render  Judgment  in  favor  of  plain- 
tiffs in  error,  enjoining  the  defendants  from 
collecting  the  assessments  mentioned  In  the 
complaint.    Reversed  and  remanded. 


(26  Colo.  197) 


MOORE  V.  AIJJSN. 


(Supreme  Court  of  Colorado.     April  17,  1809.) 

ANTENUPTIAL     AGREEMENTS  —  STATUTE     OF 
FRAUDS— VENDOR     AND     PURCHASER— NO- 
TICE—PLEADING  NAMES— IDEM  SONANS. 

1.  An  oral  antenuptial  agreement  to  convey 
certain  land  to  the  wife,  where  she  entered  into 
the  marriage  in  reliance  thereon,  is  not  affected 
by  the  statute  of  frauds. 

2.  The  fact  that  a  grantee  purchased  land  with 
notice  of  the  rights  of  the  wife  of  a  former  gran- 
tor under  an  antenuptial  agreement  does  not 
affect  such  grantee's  title  where  it  is  not  further 
shown  whether  she  was  an  immediate  or  remote 
grantee  of  the  husband. 

3.  The  sufficiency  of  a  pleading  as  against  a 
/general  rlemurrer  must  be  dr-temiined  solely  from 

the  averments  of  such  pleniiing. 

4.  Under  a  power  of  attorney  to  "Waltimore 
Arens,"  a  deed  executed  by  "VVnldemar  Arens," 
is  not  prima  facie  the  act  of  the  grantors  by  vir- 
tue of  the  power  of  attorney. 

Error  to  Lake  county  court. 

Ejectment  by  Mrs.  Lucy  A.  Allen  against 
Mrs.  Susan  Moore.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Action  In  ejectment  by  defendant  In  error, 
as  plaintiff  below,  against  defendant,  w^ho  is 
plaintiff  In  error  here,  to  recover  possession  of 
certain  real  estate  situate  in  the  city  of  Lead- 
ville.  For  answer,  defendant  pleaded:  First. 
A  general  denial  Second.  By  way  of  cross 
complaint  alleges  a  parol  antenuptial  agree- 
ment between  herself  and  husband,  who,  at 
the  time  it  was  made,  was  the  owner  of  the 
property  In  dispute,  whereby  he  agreed  to 
convey  the  same  to  her  after  their  marriage; 
that  she  would  not  have  entered  into  the 
marriage  relation,  except  for  such  agree- 
ment, and  avers  that  in  pursuance  thereof, 
and  prior  to  her  marriage  with  him,  she  was 
given  possession  of  these  premises,  and  has 
made  lasting  and  valuable  improvements 
thereon,  but  that  her  husband  has  neglected 
and  refused  to  convey  the  property  to  her; 
and  that  plaintiff,  before  she  purchased,  was 
notified  of  her  rights  and  claims  therein. 
She  also  pleads  particular  acts,  upon  which 
she  relies  to  establish  such  possession,  and 
the  erection  of  such  Improvements.  A  mo- 
tion to  strilce  this  portion  of  the  cross  com- 
plaint, which  embraced  a  statement  of  these 
acts,  was  interposed  and  sustained.  To  the 
cross  complaint,  as  It  then  stood,  a  general 
demuiTcr  was  filed  by  plaintiff,  which  was 
likewise  sustained,  and,  defendant  electing 


to  stand  by  her  cross  complaint,  a  trial  was 
had  upon  the  issues  made  by  the  complaint 
and  general  denial.  The  plaintiff  introduced 
in  evidence  a  power  of  attorney,  in  which 
one  Waltimore  Arens  was  designated  as  the 
attorney  in  fact  by  the  parties  executing  it 
and  also  a  deed  from  these  parties,  which 
purported  to  be  executed  by  them,  per  one 
Waldemar  Arens,  their  attorney  in  fact. 
Blach  of  these  Instruments  affected  the  title 
to  the  property  in  controversy.  There  was 
no  evidence  attempting  to  show  that  Walti- 
more and  Waldemar  referred  to  the  same 
person.  This  deed  was  necessary  In  order 
to  establish  any  title  In  the  plaintiff,  for, 
without  It,  there  was  a  break  In  the  chain. 
Tlie  Judgment  was  in  favor  of  plaintiff,  to 
which  the  defendant  prosecutes  a  writ  of 
error  to  this  court,  and  assigns  as  errors: 
First,  sustaining  the  motion  to  strike;  sec- 
ond, sustaining  the  demurrer  to  the  cross 
complaint;  and,  third,  admitting  the  power 
of  attorney  and  deed  in  evidence. 

A.  J.  Sterling,  for  plaintiff  In  error.  Nash 
&  Bouck  and  N.  Rollins,  for  defendant  in 
error. 

6ABBEUT,  J.  (after  stating  the  facts). 
The  errors  assigned  will  be  considered  in  the 
order  above  named.  The  ultimate  facts  with 
reference  to  the  delivery  of  possession  of  the 
premises  to  the  plaintiff  In  error  and  the 
erection  of  improvements  thereon  by  her 
were  alleged,  and  the  particular  acts  which 
she  sets  out  regarding  such  possession  and 
improvements  would  be  competent  evidence 
to  Introduce  for  the  purpose  of  establishing 
such  facts;  but  they  do  not  belong  in  the 
cross  complaint.  In  pleadings,  issues  of 
fact  are  made  on  the  material,  ultimate 
facts,  properly  pleaded,  and  not  on  the  evi- 
dence, which  it  is  proper  to  Introduce  and 
consider  in  determining  In  whose  favor  such 
issues  are  established.  By  the  demurrer  to 
the  cross  complaint,  two  questions  are  pre- 
sented: First.  Do  the  facits  pleaded  with 
reference  to  the  antenuptial  agreement  enti- 
tle plaintiff  In  error  to  the  premises?  Sec- 
ond. If  so,  does  it  appear  tliat  defendant  in 
error  had  notice  of  such  rights?  Agree- 
ments of  the  kind  under  consideration  are 
Included  in  those  which,  by  the  statute  of 
frauds,  must  be  In  writing,  and  signed  by 
the  party  to  be  charged  therewith,  otherwise 
they  are  declared  void  (Mills'  Ann.  St,  S 
2025);  but  equity  will  not  permit  this  stat- 
ute to  be  made  an  instrument  for  the  perpe- 
tration of  that  which  it  was  designed  to  pro- 
vent.  According  to  the  averments  of  her 
cross  complaint,  plaintiff  in  error  would  not 
have  entered  into  the  marriage  contract  ex- 
cept for  the  promises  on  the  part  of  the  one 
with  whom  she  so  contracted  to  convey  to 
her  these  premises.  He  has  failed  to  carry 
out  his  agreement,  but  by  his  promise,  upon 
which  she  relied,  she  has  been  Induced  to 
enter  into  a  relation  from  which  she  cannot 
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recede,  and  which  Bhe  is  powerless  to  change. 
The  result  of  his  deception  and  artifice  is 
such  a  fraud  upon  plaintlfT  in  error,  and  has 
placed  her  In  such  situation,  that  the  prom- 
ise to  convey  is  taken  out  of  the  statute;  or, 
perhaps,  more  accurately  speaking,  equity 
will  not  permit  it  to  shield  such  a  fraud. 
Green  v.  Green,  34  Kan.  74f>,  10  Pac.  156; 
Peek  V.  Peek,  19  Pac.  (Cal.)  227;  Petty  t. 
Petty,  4  B.  Mon.  215;  Glass  t.  Uulbert,  102 
Mass.  24.  This  conclusion,  however,  only 
affects  the  immediate  parties  to  the  contract, 
and  the  question  still  remains:  Can  it,  on 
the  facts  stated,  be  successfully  asserted 
against  the  defendant  In  error  (which  is  the 
second  proposition  raised  by  the  demurrer)? 
It  Is  charged  that  she  purchased  the  proi>- 
erty  with  notice  of  the  rights  of  plaintiff  in 
error,  but  from  whom?  Was  she  an  imme- 
diate grantee  of  the  husband,  or  did  she  take 
title  from  him  or  bis  grantee,  with  notice  of 
these  rights?  The  cross  complaint  Is  silent 
on  this  subject.  If  she  took  title  from  a 
grantee,  who  was  an  Innocent  purchaser, 
then,  even  though  she  subsequently  acquir- 
ed title  from  him,  with  notice  of  the  rights 
and  claims  of  plaintiff  in  error,  her  title 
would  be  unaffected  by  such  notice.  Devi. 
Deeds,  |  747.  The  sufficiency  of  the  cross 
complaint  having  been  challenged,  it  must 
appear,  either  expressly  or  by  implication, 
that  the  facts  necessary  to  entitle  the  plain- 
tiff In  error  to_ relief  are  stated.  They  must 
state  a  cause  of  action,  without  any  contin- 
gency attached.  This  rule  has  not  been  com- 
♦pUed  with.  Notice  is  charged,  but  whether 
it  would  affect  the  rights  of  defendant  In  er- 
ror does  not  appear,  for  whether  it  would  or 
not  depends  upon  who  was  the  grantor  of 
defendant  in  error,  and  whether  or  not  he 
was  an  innocent  purchaser.  But  when  a 
pleading  is  challenged  by  a  general  demur- 
rer, which  Is  sustained,  and  the  party  whose 
pleading  is  thus  assailed  elects  to  staiid 
thereby,  its  sufficiency  must  be  determined 
from  its  own  averments,  without  being  In 
any  manner  qualified,  re-enforced,  or  affect- 
ed by  any  other  considerations  or  conditions 
whatever.  So  that,  although  the  facts  stat- 
ed take  the  parol  agreement  out  of  the  stat- 
ute of  frauds,  it  does  not  appear  ttom  the 
averments  of  the  cross  complaint  as  It  now 
stands  that  it  can  be  enforced  as  against  the 
defendant  in  error.  Both  the  motion  to 
strike  and  the  demurrer  were  properly  sus- 
tained. 

The  general  denial  put  In  issue  every  ma- 
terial allegation  of  the  complaint  The  only 
ground  upon  which  plaintiff  relied  to  estab- 
lish her  right  to  the  premises  was  that  she 
held  the  fee- title,  and,  unless  the  deed  pur- 
porting to  be  executed  by  the  grantors  there- 
in named,  per  Waldemar  Arens,  their  attor- 
ney in  fact,  was  properly  admitted,  she  has 
failed  in  this  respect.  There  was  no  at- 
tempt to  show  that  Waltimore  and  Walde- 
mar Arens  were.  In  fact  one  and  tlic  same 
person,  and  the  deed  must  have  been  admit- 


ted solely  upon  the  ground  that  it  was  pri- 
ma facie  the  act  of  the  grantors,  by  virtue 
of  the  power  of  attorney.  It  is  urged  that 
this  was  warranted  on  account  of  the  simi- 
larity of  the  names  Waltimore  and  Walde- 
mar, and  that  the  doctrine  of  idem  sonaris 
applies.  In  the  matter  of  names,  orthogra- 
phy Is  not  important,  if  the  sound  is  the  same 
(Marr  v.  Wetzel,  3  Oolo.  2),  and  It  is  sufficient 
In  law  to  spell  a  name  as  it  is  regularly  or 
commonly  pronounced  (16  Am.  &  Eng.  Enc. 
Law,  126).  But  here  the  dlffetence  in  the 
two  names  is  so  marked  that  the  attentive 
car  would  find  no  difficulty  in  distinguishing 
between  them,  and  the  difference  In  spelling 
Is  such  that  necessarily  the  pronunciation  is 
equally  distinct;  the  proper  rule  to  observe  In 
applying  the  doctrine  of  idem  sonans  being 
"that  if  two  names,  according  to  the  ordinary 
rules  of  pronouncing  the  English  language, 
may  be  sounded  alike,  without  doing  violence 
to  the  letters  found  in  the  variant  orthogra- 
phy, then '  the  variance  is,  prima  facie,  at 
least,  immaterial,  and  may  be  so  decided  by 
the  court"  16  Am.  &  Eng.  Enc.  Law,  122; 
Books  V.  State,  83  Ala.  70,  3  South.  720.  Ap- 
plying this  rule,  it  Is  at  once  apparent  from 
an  inspection  of  the  orthography  of  the  two 
names  that  in  the  absence  of  information 
other  than  thus  obtained,  the  variance  Is  fa- 
tal. Further  objections  to  the  Introduction 
of  the  powof  of  attorney  and  deed  are  urgeil 
by  counsel  for  plaintiff  In  error,  but,  without 
noticing  them  in  detail,  it  Is  sufficient  to  state 
that  they  are  not  tenable. 

It  is  claimed  by  counsel  for  defendant  in 
error  that,  inasmuch  as  each  of  the  parties 
claims  title  from  a  common  source,  namely, 
from  the  husband  of  plaintiff  in  error,  the 
latter  Is  estopped  from  objecting  to  the  deed 
in  question.  They  do  not  sb  claim,  for,  with 
the  cross  complaint  eliminated,  the  only  is- 
sues between  the  parties  were  those  made  by 
the  complaint  and  general  denial.  For  error 
In  admitting  tlie  deed  the  Judgment  is  revers- 
ed, and  the  cause  remanded  for  a  new  trial 
and  such  preliminary  or  other  proceedings  as 
may  be  proper.    Reversed  and  remanded. 


(26  Colo.  248) 

WOOD  v.  THROCKMORTON  et  al. 
(Supreme  Court   of   Colorado.     May   1,    1809.) 

INSANB     PERSONS  —  APPOINTMENT     OP    CON- 
SERVATOR—MOTION TO  SET  ASIDE 
APPOINT.MENT. 
Where  the  conpcrvator  of  the  estate  of  an 
Insane  person  appointed  in  Kansias  has  faithfully 
executed  his  trust  and  has  obtained  a  judgment 
for  his  ward  aecurinjj  for  him  property  in  Ckilo- 
rado,  an  order  appointing  him  conservator  of  the 
estate  in  the  latter  state  will  not  be  set  aside, 
on  the  ground   of  want  of  jurisdiction   of   the 
court  making  it  on  the  motion  of  relatives  of 
the  ward  who  for  more  than  13  years  took  no  in- 
terest in  or  care  of  him. 

Error  to  Arapahoe  county  court 

Motion  by  William  H.  Wood,  an  Insane  per- 
son, by  Thomas  E.  Wood,  his  brother  and 
next  friend,  to  set  aside  the  appointment  of 
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W.  J.  B.  Throckmorton  and  another  as  con- 
serrators  of  bis  estate.  Motion  denied,  and 
movant  brings  error.    Writ  dismissed. 

Plaintiff  In  error  Is  hopelessly  Insane,  hav- 
ing been  adjudged  a  lunatic  by  the  probate 
court  of  Sedgwick  county,  Kan.,  In  1878,  and 
has  been  confined  in  an  asylum  in  that  state 
since  1879.  The  court  In  which  the  Inquisi- 
tion was  had  appointed  defendant  In  error 
Throckmorton  conservator  of  his. estate.  In 
1893  the  latter  applied  ex  parte  to  the  county 
court  of  Arapahoe  county  for  appointment 
as  conservator  of  the  estate  of  his  ward  hi 
this  state.  On  this  application,  defendants 
in  error  were  appointed,  respectively,  conserva- 
tor and  assistant  conservator.  In  December, 
1896,  plaintiff  In  error,  by  Thomas  E.  Wood, 
bis  brother  and  next  friend,  filed  a  motion  to 
set  aside  these  appointments,  which  was  de- 
nied. To  this  ruling  and  the  orders  to  which 
the  motion  was  directed,  William  H.  Wood 
prosecutes  a  writ  of  error  to  this  court;  the 
ground  upon  which  be  relies  for  Judgment 
vacating  such  orders  being  that  the  county 
court  was  without  Jurisdiction  to  make  them. 
The  writ  appears  to  be  in  the  name  of  Wil- 
liam H.  Wood  alone,  but  It  is  contended  by 
his  cotmsel  that.  In  fact,  it  was  Issued  at  the 
Instance  of  his  next  friend,  Thomas  E.  Wood. 
Defendants  in  error  move  to  dismiss  upon  sev- 
eral grounds,  which,  so  far  as  necessary  to 
consider,  are  embraced  In  the  following: 
That  this  proceeding  should  not  be  permitted, 
for  the  reason  that  It  appears  that  no  injury 
has  or  can  result  to  plaintiff  In  error  by  the 
orders  of  the  court  below,  and  that  It  is  not  to 
his  interest,  nor  can  any  benefit  accrue  to  him, 
by  a  prosecution  of  this  action.  From  the 
evidence  submitted  in  support  of  this  motion. 
It  appears  that  defendants  in  error  have  dis- 
charged their  trust  with  fidelity,  and  are  act- 
ing for  the  best  Interests  of  their  ward,  and 
that  Thomas  B.  Wood  and  the  other  im- 
mediate relatives  of  the  incompetent  have 
never  given  him  any  attention  or  interested 
themselves  In  his  behalf  until  after  defendants 
In  error  secured  for  him  a  large  Judgment  and 
an  interest  in  valuable  mining  property.  In 
answer  to  this,  the  affidavit  of  Thomas  E. 
Wood  Is  presented.  In  which  he  says  that  he 
Is  acting  as  the  next  friend  of  his  brother  in 
this  proceeding,  at  the  request  and  with  the 
approval  of  his  mother  and  brothers,  who 
are  desirous  of  having  the  management  of 
his  affairs  taken  from  strangers,  who,  It 
Is  alleged,  secured  their  appointment  for  spec- 
ulative purposes,  and  conQded  to  relatives, 
and  that  be  has  employed  counsel  for  that 
purpose. 

A.  J.  Rising,  for  plaintiff  in  error.  F.  J. 
Mott  and  Hayt  &  Dawson,  for  defendants 
in  error. 

PER  CURIAM.  The  question  raised  by  the 
motion  to  dismiss  Is  whether  or  not  this  ac- 
tion is  necessary  or  should  be  permitted. 
Plaintiff  In  error  la  mentally  Incapacitated 


from  directing  his  affairs,  and  they  must  be 
managed  by  some  one  for  him.  Every  per- 
son has  the  right  to  appeal  to  the  courts  for 
the  purpose  of  redressing  real  or  fancied 
wrongs.  Those  who  are  mentally  capable  of 
choosing  for  themselves  what  action  should 
or  should  not  be  maintained  In  their  behalf  can 
do  so  without  question  or  respect  to  tbe 
necessity  therefor,  but  not  so  with  persons 
non  compos  mentis.  Not  being  able  to  de- 
termine for  themselves  what  course  to  pursue 
with  regard  to  such  matters,  necessarily  It 
must  be  determined  for  them,  and  their, 
rights  presented  to  the  courts  for  adjudica- 
tion through  the  Intervention  of  a  next  friend 
or  some  one  authorized  to  represent  them. 
Defendant  in  error  Throckmorton,  under  his 
appointment  by  the  probate  court  of  Kan- 
sas, has  acted  as  conservator  for  plaintiff  in 
error  since  1885.  His  ward  having  Interests 
in  this  state  which  It  was  necessary  to  pro- 
tect, In  conjunction  with  his  co-defendant  In 
error,  as  assistant,  he  was  appointed  con- 
servator of  his  estate  in  this  state.  These 
Interests  were  in  controversy  and  being  liti- 
gated in  the  United  States  circuit  court  for 
Colorado.  It  is  not  ciaimad  that  either  of 
these  parties  has  been  unfaithful  in  the  dis- 
cbarge of  the  trusts  imposed.  On  the  con- 
trary, it  appears  they  have  discharged  them 
with  fidelity,  and  have  obtained  a  large  Judg- 
ment In  favor  of  their  ward  and  an  Interest 
in  valuable  mining  property.  They  have 
been  recognized  by  the  court  In  which  this 
litigation  was  pending,  and  the  action  of  the 
county  court  of  Arapahoe  In  appointing  them* 
upheld. 

The  only  reason  which  plaintiff  in  error 
urges  in  support  of  the  proposition  that  the 
orders  appointing  them  be  vacated  Is  that 
the  county  court  was  without  Jurisdiction, 
and  be  is  not  bound  by  them;  but  what  pos- 
sible injury  to  the  interests  of  plaintiff  in 
error  can  result.  If  tbe  conservator  and  his 
assistant  are  permitted  to  continue  to  execute 
tbe  trust  wblcb  at  their  instance  has  been 
imposed  upon  them  by  the  lower  court? 
None  is  suggested.  It  is  stated  in  the  affida- 
vit of  Thomas  E.  Wood  that  the  immediate 
relations  of  plaintiff  in  error  are  desirous  of 
having  the  administration  of  his  affairs  con- 
fided to  relatives.  It  appears,  from  aflldavits 
filed,  that  those  at  whose  Instance  the  mo- 
tion to  vacate  was  made  below,  and  the  writ 
of  error  sued  out  in  this  court,  have  allowed 
tbe  son  and  brother  to  remain  In  the  asylum 
all  these  years  without  any  attention  upon 
their  part,  or  attempt  to  alleviate  his  condi- 
tion; nor  have  they  manifested  any  Interest 
In  bis  behalf  until  tbe  successful  termination 
of  the  litigation  above  referred  to.  Such 
conduct  certainly  does  not  tend  to  inspire 
confidence  In  those  who  have  been  guilty  of 
it,  or  appeal  with  any  degree  of  persuasive- 
ness to  their  chiims  for  recognition  in  tbe 
management  of  the  affairs  of  the  unfortunate 
lunatic  upon  the  ground  of  relationship.  The 
welfare  and  Interest  of  plaintiff  In  error  ar« 
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matters  of  prime  Importance,  which  must 
receive  the  careful  consideration  ol  the  conrt 
before  any  litigation  claimed  to  be  institnted 
on  hi!  behalf  Is  allowed  to  progress,  and  to 
that  end  It  Is  proper  to  consider  its  necessity 
or  result;  for  it  is  not  every  action.  Insti- 
tuted by  the  next  friend  of  one  non  compos 
mentis,  -which  should  be  permitted  to  con- 
tinue. Otherwise,  the  interests  of  the  incom- 
petent may  be  Jeopardized,  and  his  estate 
wasted.  Proper  and  necessary  suits  for  the 
benefit  of  incompetents  should  be  encour- 
aged, and  the  parties  at  whose  instance  they 
may  be  commenced  protected;  but  It  Is  In 
the  discretion  of  the  court  to  allow  an  action 
so  institnted  to  proceed  or  not,  as  It  may  be 
governed  by  a  consideration  of  its  necessity 
for  the  protection  of  the  interests  of  one 
mentally  incapable  of  judging  in  this  respect 
for  himself.  Whetstone  ▼.  WhetstMie's 
Bx'rs,  75  Ala.  495;  Nalder  v.  Hawltlns,  2 
Mylne  &  K.  243;  Plympton  t.  Hall.  65  Minn. 
22,  66  N.  W.  351;   Story,  Bq.  PI.  $  66. 

If  the  proposition  advanced  by  counsel  for 
plaintiff  in  error  should  be  sustained,  it 
would  still  be  necessary  that  some  one  ahoidd 
represent  and  protect  the  interests  of  Wil- 
liam H.  Wood  In  this  state.  If  the  orders 
appointing  defendants  In  error  are  vacated, 
other  proceedings  would,  doubtless,  be  insti- 
tnted, with  the  view  of  securing  the  appoint- 
ment of  a  proper  person  to  succeed  them. 
This  delay  and  expense  is  wholly  unneces- 
sary. There  is  nothing  to  be  gained  by  pur^ 
miing  such  a  course.  The  Interests  of  the 
estate  will  be  no  better  protected  if  it  Is,  and 
for  these  reasons  this  litigation  should  not 
be  waged.  The  writ  of  error  Is  dismissed,  at 
the  expense  of  Thomas  B.  Wood.  Writ  dls- 
mlMed. 

(2S  Colo.  272) 

WILLIAMS  T.  PBOPLB. 

(Supreme  Conrt  of  Colorado.     May  15,   1899.) 

PERJtJRT— INFORMATION  —  AUTHENTICATION 

BY  ACTING  DISTRICT  ATTORNKY 

— BVIDSjNCB 

•  1.  Under  1  Mills'  Aon.  St  {  1270  (Gen.  St 
1883,  i  787),  defining  perjury  as  "wilfully,  cor- 
ruptly and  falsely"  testifying,  an  information 
charging  that  defendant  "feloniously,  unlawfully, 
corruptly,  and  falsely"  testified  is  sufficient,  as 
"feloniously"  is  equivalent  to  "wilfully." 

2.  Under  1  Mills'  Ann.  St  g  1270  (Oen.  St 
1883,  I  787),  defining  perjury  as  "wilfully,  cor- 
ruptly and  falsely"  testifying,  an  information 
diarging  defendant  with  "unlawfully,  corruptly, 
and  falstly"  testifying,  with  knowledge  of  such 
falsity,  is  not  sufficient,  as  neither  "Icuowiogly" 
nor  ''corruptly"  is  the  equivalent  of  "wil- 
fully." 

3.  A  person  appointed  by  the  court  to  prosecute 
in  the  place  of  the  district  attorney,  under  1 
Mills'  Ann.  St  g  1556  (Gen.  St  1883,  |  1058), 
authorizing  such  appointment  where  the  district 
attorney  has  been  employed  as  counsel,  may  sub- 

,  scribe  liis  name  to  the  information;  and  the  fact 
that  he  placed  before  his  name  that  of  the  dis- 
trict attorn^,  and  added  to  his  signature  the 
words  "Special  Deputy  District  Attorney,"  nei- 
ther adds  to  nor  detracts  from  his  signature. 

4.  The  testimony  of  an  official  stenographer 
as  t»  evidence  given  by  a  witness  on  a  previous 


criminal  trial,  to  which  defendant  was  not  a 
party.  Is  incompetent,  and  its  admission  ground 
for  reversal,  unle^  it  appears  l>eyond  a  reason- 
able doubt  that  it  did  not  and  could  not  prejudice 
the  defendant 

Error  to  district  court.  El  Paso  county. 
M.  F.  Williams  was  convicted  of  perjury, 
and  appeals.    Reversed. 

W.  S.  Morris  and  3.  K.  Goudy,  for  plaintiff 
in  error.  Henry  McAllister,  Jr.,  David  M. 
CampbeU,  Atty.  Gen.,  Calvin  B.  Reed,  Asst 
Atty.  Gen.,  and  Dan  B.  Carey,  Asst  Afty. 
Gc:n.,  for  the  People. 

CAMPBELL,  0.  J.  The  defendant  was 
convicted  of  the  crime  of  perjury,  and  he 
prosecutes  this  writ  of  error  to  set  aside  the 
sentence  for  the  following  reasons:  First, 
the  information,  as  filed,  did  not  charge  a 
criminal  offense,  and  particularly  was  this  true 
after -the  court  withdrew  from  the  jury's  con- 
sideration a  portion  of  the  charges  therein  set 
out;  second,  the  information  was  not  signed 
by  any  officer  authorized  by  the  statute  to 
present  and  sign  gnch  pleadings;  third,  the 
admission,  over  defendant's  objection,  of  hear- 
say testimony  offered  by  the  people. 

1.  Among  other  essential  elements  of  the 
crime  of  perjury,  under  our  statute  (Oen.  St 
1883,  (  787;  1  Mills'  Ann.  St  |  1270),  which, 
of  course,  must  be  set  out  in  an  information, 
is  that  the  oath  or  afiirmation  was  talcen  or 
made  "wilfully,  corruptly  and  falsely."  The 
charging  part  of  the  information  here  is  that 
the  defendant  "feloniously,  unlawfully,  cor- 
ruptly, and  falsely"  did  .testify,  etc.  Why  the 
statutory  language  was  not  used,  we  do  not 
know.  The  practice  of  departing  from  it  and 
employing  what  the  pleader  conceives  to  be 
equivalent  terms,  cannot  be  too  strongly  con- 
demned. Making  experiments  in  matters  of 
such  grave  Importance,  though  successful  in 
the  present  case,  should  not  be  encouraged. 
By  using  the  exact  language  much  time  of  the 
courts  would  be  saved  that  otherwise  Is  con- 
sumed In  unnecessary  Investigation.'  It  will 
be  observed  that  "wilfully"  Is  not  in  the  in- 
formation, and  this  omission  is  said  to  be  fatal. 
The  strict  rule  requiring  a  statutory  offense 
to  be  stated  in  an  information  or  indictment 
in  the  exact  language  of  the  statute  is  not  in 
force  In  this  jurisdiction,  yet,  when  the  legis- 
lature makes  use  of  certain  words  descrip- 
tive of  the  offense,  these  or  equivalent  expres- 
sions must  be  employed.  Unless,  therefore. 
In  the  place  of  "wilfully"  the  information  con- 
tains a  word  or  words  of  the  same  legal  im- 
port, this  information  is  fatally  defective,  be- 
cause this  is  one  of  the  words  of  description 
of  the  statutory  offense  of  perjury.  It  Is 
claimed  by  the  prosecution  that  the  word 
"corruptly,"  found  in  the  information,  and  the 
allegation  at  the  close  thereof  to  the  effect 
that  the  testimony  given  by  the  defendant 
was  false  and  untrue,  as  he  then  and  there 
well  knew,  are  of  the  same  legal  import.  We 
do  not  concur  in  this  view.  Neither  "know- 
ingly" nor  "corruptiy"  ia  its  equivalent,  nor 
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do  both  of  them  comprehend  its  full  meaning 
In  the  statute.  "Wilfully"  is  a  word  of  strong- 
er meaning  than  either.  "Corruptly"  means 
viciously  or  wicliedly.  One  may  do  a  thing 
knowingly  without  any  improper  or  evil  pur- 
pose. "Wilfully,"  as  employed  in  drijninal 
and  penal  statutes,  usually  means  something 
more  than  Intentionally  or  voluntarily.  It 
implies  that  the  act  done  which  it  character- 
izes is  designedly  done  with  some  bad  pur- 
pose or  intent,  without  justifiable  excuse.  In 
Potter  V.  U.  S.,  155  U.  S.  438,  446,  15  Sup. 
Ct.  144,  Mr.  Justice  Brewer  refers  with  ap- 
proval to  the  definition  of  Chief  Justice  Shaw 
found  in  the  case  of  Com.  v.  Kneeland,  20 
Pick.  206,  220,  wherein  the  learned  chief  Jus- 
tice said:  "The  word  'wilfully,'  in  the  ordi- 
nary sense  in  which  it  is  used  in  statutes, 
means,  not  merely  'voluntarily,'  but  with  a 
bad  purpose."  Mr.  Bishop,  in  his  worlc  on 
Criminal  Law  (volume  1,  §  428),  says:  "It  is 
more  frequently  understood  *  •  *  as  sig- 
nifying an  evil  intent  without  Justifiable  ex- 
cuse." See,  also,  Felton  v.  V.  S.,  96  U.  S.  699, 
702;  U.  S.  V.  Edwards,  43  Fed.  67;  State  v. 
Preston,  34  Wis.  675;  U.  S.  v.  Three  Kalhroad 
Cars,  1  Abb.  196,  Fed.  Cas.  No.  16,513.  But 
the  word  "feloniously,"  which  is  found  in  this 
icformation,  supplies  the  place  of  the  omitted 
word  "wilfully."  "Feloniously"  no  longer 
possesses  the  distinctive  or  restricted  meaning 
it  had  at  the  common  law.  Under  our  con- 
stitution (article  18,  |  4),  a  felony  is  any  crim- 
inal offense  punishable  by  death  or  imprison- 
ment in  the  penitentiary,  aud  an  act  that  is 
done  feloniously  is  one  that  is  done  with  a 
more  or  less  dt^liberate  purpose  or  intent  to 
commit  a  crime  of  the  nature  of  a  felony, 
lu  Allen  V.  Inhabitants,  3  Wils.  318,  it  is  said, 
among  other  things:  "Here  he  has  alleged  in 
his  declaration,  and  proved  at  the  trial,  to  the 
satisfaction  of  the  Jury,  that  the  same  was 
con^mitted  and  done  feloniously,  and  that  fact 
which  was  committed  feloniously  was  cer- 
tainly done  wilfully,  unlawfully,  and  mali- 
ciously, for  doing  an  act  feloniously,  is  doing 
It  malo  animo,  viz.  with  malice.  Therefore 
Sergeant  Burland  concluded  that  the  declara- 
tion was  perfectly  right,  and  of  that  opinion 
was  the  whole  court,  and  gave  Judgment  for 
the  plaintiff."  In  Welnzorpflin  v.  State,  7 
Blackf.  180,  195,  it  Is  said;  "The  particular 
dfi;arture  from  the  language  of  the  statute 
urged  against  the  indictment  is  the  omission 
of  the  word  'unlawfully.'  •  •  •  'Feloni- 
ously' is  substituted  for  it  in  this  indictment, 
and  is  not  only  tantamount  to  it,  but  is  a  word 
of  far  more  extensive  and  criminal  meaning. 
The  act  complained  of  could  not  have  been 
feloniously  and  not  unlawfully  done."  Web- 
ster's definition  of  "felonious"  Is:  "Having 
the  quality  of  felony;  malignant;  malicious; 
villainous;  traitorous;  perflilious;  In  a  legal 
sense,  done  wlih  intent  to  commit  a  crime." 
In  the  Century  Dictionary  "feloniously"  is  thus 
defined:  "In  a  felonious  manner;  wickedly; 
with  deliberate  intent  to  commit  a  wrongful 
act,  the  act  being  in  law  such  as  constitutes 


a  crime  of  the  class  termed  felonies."  See, 
also,  State  v.  Bush,  47  Kan.  201,  27  Pac.  834; 
Moore,  Cr.  Law,  §  791,  and  notes;  State  v. 
Pennington,  3  Head,  U9.  From  these  and 
other  authorities  that  might  be  cited  it  seems 
I  clear  tliat  "feloniously"  is,  to  say  the  least 
equivalent  in  meaning  to  "wilfully,"  as  usfed 
in  this  statute.  The  strongest  meaning  claim- 
ed for  the  latter  Is  Intentionally  or  designed- 
ly, and  with  a  deliberate  intent  to  do  a  wrong- 
ful act  without  Justification.  "Feloniously" 
certainly  Includes  all  of  these  elements,  and 
the  perjury  charged  could  not  have  been  felo- 
niously and  not  willfully  committed.  The  ad- 
ditional point  under  this  head  is  that,  when 
the  court  withdrew  from  the  Jury  all  ques- 
tions save  the  charge  concerning  the  date  of 
a  certain  bill  of  sale,  there  was  nothing  left 
of  the  information  averring  that  the  testi- 
mony about  it  was  given  either  willfully,  cor- 
ruptly, or  falsely.  The  plain  grammatical  con- 
struction of  the  language  used  is  against  such 
position,  and  we  do  not  deem  the  point  worthy 
of  further  mention. 

2.  It  appears  from  the  record  in  this  case 
that  the  attorney  of  this  Judicial  district 
(Henry  M.  Blackmer)  was  one  of  the  attor- 
neys in  the  civil  cause  during  the  trial  of 
which  the  alleged  perjury  was  committed; 
and  the  court  therefore  entered  an  order  that 
W.  K.  Brown,  one  of  the  attorneys  of  the 
court,  be  appointed  "special  district  attor- 
ney" to  prosecute  the  pleas  of  the  people  in 
this  behalf.  The  information  was  signed. 
"Henry  M.  Blackmer,  District  Attorney,  by 
W.  K.  Brown,  Special  Deputy  District  Attor- 
ney." In  the  circumstances  stated,  section 
1556,  Mills'  Ann.  St  (Gen.  St  1883,  !  1058). 
was  the  authority  of  the  district  court  for 
appointing  Brown  to  prosecute  the  case. 
Section  1432b,  3  Mills'  Ann.  St  (Sess.  Laws 
1883,  p.  116,  {  1),  provides  that  "all  informa- 
tions shall  be  filed  in  term  time  *  »  • 
by  the  district  attorney  of  the  proper  county 
as  informant  and  his  name  shall  be  sub- 
scribed thereto  by  himself  or  by  his  deputy." 
The  point  made  by  the  plaintiff  In  error  Is 
that  it  does  not  appear  that  Brown  was  the_ 
"deputy  district  attorney"  by  appointment' 
of  that  officer,  and  that  there  was  no  pro- 
vision of  law  for  the  appointment  by  the 
court  of  a  "special  district  attorney,"  or  a 
"special  deputy  district  attorney."  Aside 
from  the  question  as  to  the  right  of  the  de- 
fendant to  press  the  point  after  entering  the 
pica  of  not  guilty  (State  v.  McCaffery,  16 
Mont  33,  40  Pac,  63;  State  v.  Osbom,  54 
Kan.  473,  38  Pac.  572;  State  v.  Foulk,  57 
Kan.  255,  45  Pac.  603;  People  v.  Turner,  85 
Cal.  432.  24  Pac.  857;  Wilkins  v.  State,  33 
Tex.  Cr.  R.  320.  26  S.  W.  409;  Browne's  Ap- 
peal, 69  Mo.  App.  159),  we  are  satisfied  that 
the  objection  is  not  meritorious.  Under  the 
facts,  the  court  unquestionably  was  author-  " 
ized  to  appoint  Brown  to  prosecute  this  case, 
and  the  information  to  which  his  name  was 
signed  was  valid;  and  the  mere  fact  that 
he  added  to  his  signature  the  words  "Special 
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Deputy  District  Attorney,"  or  placed  before 
it  tbe  name  of  the  regular  district  attorney, 
neither  adds  to  nor  detracts  from  the  proper 
authentication  thereof  In  his  own  name.  W. 
K.  Brown,  if  appointed  by  tbe  conrt,  had  the 
right  to  sign  his  name  to  the  information; 
and  It  must  be  presumed,  in  tbe  absence  of  a 
contrary  showing,  that  the  W.  K.  Brown 
who  the  record  shows  was  appointed  by  the 
court  to  prosecute  the  case  was  the  same 
person  who  signed  the  information.  The 
words  preceding  and  those  following  his  sig- 
nature may  be  treated  as  surplusage,  and 
the  information  Is  then  properly  signed. 

3.  We  are  of  opinion  that  tbe  admission, 
over  defendant's  objection,  of  the  testimony 
of  E.  L.  Preston,  the  official  stenographer 
of  the  court,  was  prejudicial  error.  A  brief 
statement  of  tbe  case  will  make  this  clear. 
The  specific  charge  on  which  the  defendant 
was  on  trial  is  that  he  committed  perjury 
in  testifying  in  a  prior  civil  action  that  a  cer- 
tain bill  of  sale  was  made  and  executed  on 
the  day  It  bore  date,  namely,  the  18th  day  of 
September,  1885.  Tbe  defendant  himself, 
and  some  of  his  witnesses,  upon  the  trial  of 
the  criminal  case,  testified  that  the  instru- 
ment was  given  on  such  date;  thus  corrobo- 
rating the  defendant's  previous  testimony 
in  the  trial  of  the  civil  action  now  alleged  to 
be  false.  Some  of  defendant's  witnesses 
fixed  the  date  by  the  circumstance  that  a 
man  of  the  name  of  Burlie  at  that  time  was 
at  defendant's  residence,  suffering  from  a 
gunshot  wound  theretofore  inflicted.  The 
people's  witnesses,  on  the  contrary,  had  tes- 
tified that  this  bin  of  sale  was  given  a  year 
or  more  after  the  time  It  bore  date.  Upon 
rebuttal,  E.  L.  Preston,  the  official  stenogra- 
pher of  the  court,  was  called  by  the  district 
attorney,  and  testified,  against  the  defend- 
ant's objection,  that  Burke  himself  bad  testi- 
fied In  a  previous  criminal  trial  (People  v. 
Smith),  to  which  the  defendant  in  this  case 
was  not  a  party,  that  he  was  shot  on  the 
20th  day  of  October,  1895.  This  testimony 
was  objectionable  for  several  reasons.  The 
defendant  was  not  a  party  to  the  action  in 
which  Burke's  testimony  was  given.  There 
was  no  showing  that  Burke  was  dead,  or  be- 
yond tbe  jurisdiction  of  the  court.  The  par- 
ticular objection  which  plaintiff  In  error 
makes  Is  that  It  was  hearsay  testimony.  It 
should  be  said  that  the  attorney  general  vir- 
tually concedes  that  the  trial  court  commit- 
ted error  In  receiving  this  testimony,  but 
seeks  to  evade  the  consequences  of  its  admis- 
sion upon  the  ground  that  it  was  not  preju- 
dicial to  defendant  He  says  that  it  is  not 
contradictory  of  any  evidence  produced  by 
the  people,  for  the  i>eople's  witnesses  placed 
the  time  when  the  biU  of  sale  was  made  and 
delivered  more  than  a  year  after  the  18th 
day  of  September,  1885,  which  latter  was 
the  date  testified  to  by  the  defendant  and  bis 
witnesses  as  the  day  when  that  instrument 
was  signed.  This  may  be  true,  but  this  tes- 
timony tended  to  weaken  the  testimony  of 


those  of  the  defendant's  witnesses  who  fixed 
the  date  by  the  circumstance  that  Burke  was 
then  in  defendant's  house,  suffering  from  a 
wound.  If,  as  a  matter  of  fact,  Burke's  tes- 
timony was  true,  that  be  was  not  shot  until 
the  20th  of  October,  more  than  a  month 
after  the  date  of  the  bill  of  sale,  then  the 
testimony  of  defendant's  witnesses  to  the 
effect  that  be  was  in  defendant's  house  on 
the  18th  day  of  September— confined  there  as 
•the  result  of  the  wound  not  then  inflicted— 
cannot,  in  the  very  nature  of  things,  be  true. 
In  other  words,  this  testimony  concerning 
Burke's  statement  of  the  time  he  was  shot 
directly  contradicts,  and.  If  believed  by  the 
Jury,  destroys  the  effect  of,  that  given  by 
defendant's  witnesses,  that  the  bill  of  sale 
was  giv^n  In  September.  So  that  this  testi- 
mony may  have  been  considered  by  the  jury 
as  very  material  upon  the  vital  question  In 
the  case,  and  we  cannot  say  that  it  did  not 
injuriously  weigh  against  defendant.  This 
court  Is  committed  to  the  doctrine  that  the 
admission  of  erroneous  testimony  is  ground 
for  reversal,  unless  it  appears  so  clear  as  to  be 
beyond  reasonable  doubt  that  the  error  did 
not  and  could  not  prejudice  tbe  rights  of  the 
party  against  whom  it  was  directed.  Mining 
Co.  V.  Broderick  (Colo.  Sup.)  53  Pac.  168.  and 
cases  cited.  The  same  doctrine  is  emphatic- 
ally stated  In  Henry  v.  Water  Co.,  10  Colo. 
App.  14,  51  Pac.  90.  For  this  error  of  the 
court  in  admitting  Improper  testimony,  the 
Judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 
Reversed. 

(26  Colo.  27«) 

BARNETT  v.  JAYNES  et  al. 

(Supreme  Court  of  Colorado.     May  15,   1808.) 

APPEAtr-TAX  DEED— UNIFORM  TAXATION— ER- 
RORS IN  VALUATION— DEED— ASSIGN- 
MENTS OP  ERRORS. 

1.  A  finding  based  on  conflipting  evidence  is 
conclusive,  and  will  not  be  diotnrbed  on  nppeal. 

2.  One  who  fails  to  petition  a  board  of  equali- 
zation for  correption  of  errors  in  assessment,  as 
provided  b.v  Mills'  Ann.  St.  SS  3S38,  3830,  et  seq., 
will  not  be  heard  to  complain  of  inequality  in 
valuation  of  his  property  after  sale  for  delin- 
quent taxes  and  issue  of  deed. 

3.  Under  Mills'  Ann.  St.  i  3001,  prescribing 
the  form  of  tax  deed,  and  induding  a  recital  of 
the  amount  the  pnrrbnser  or  his  assignee  has 
paid  subsequent  to  the  tax  sale,  the  payment 
of  such  taxes  not  being  made  obligatory,  the  re- 
cital is  only  necessary  for  the  purpose  of  en- 
abling the  pnrclinser  to  recover  such  taxes  in 
case  of  redemption,  and  a  tax  deed  is  not  ren- 
dered iifralid  by  the  omission  of  such  recital. 

4.  A  tax  deed  may  include  several  tracts  of 
land,  although  they  were  noncontiguous. 

5.  A  tax  deed  recited  that  the  several  pieces 
of  property  "were  separately  exposed  to  public 
sale  •  •  •  for  the  payment  of  taxes,  inter- 
est, and  costs  then  dae  and  remaining  unpaid, 
respectively,  on  each  of  the  said  parcels  of  prop- 
erty as  offered  for  sale  as  aforesaid."  and  that 
the  purcbaser  "having  separately  offered  to  pay 
the  sum  due  on  each  of  said  parcels  *  *  * 
for  the  whole  of  each  of  said  parcels  of  real 
property,  •  •  •  and  the  payment  of  said 
sum  having  been  made  by  him  to  the  said  treas- 
urer, the  said  pnrceis  of  property  were  stricken 
off  to  him  at  that  price.'      Held,  that  the  plain 
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import  ot  the  \angnnee  nsed  was  that  the  sev- 
eral parcels  were  separately  sold,  as  required  by 
law. 

6.  Errors  and  irregularities  occurring  after 
the  issuance  of  a  tax  deed,  as  invalidating  the 
deed,  not  presented  by  the  assignments  of  error, 
or  raised  by  the  pleadings,  will  not  be  consider- 
ed by  the  appellate  court. 

Appeal  from  district  court.  Mesa  county. 

Action  by  Levi  A.  Bamett  against  E.  E. 
Jaynes,  W.  D.  Gallaher,  and  W.  A.  Marsh  to 
quiet  title.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

This  Is  an  action  to  quiet  title  to  the  S.  % 
of  the  S.  W.  %,  and  the  S.  W.  %  of  the  S.  B. 
\i,  of  section  17,  and  also  the  N.  W.  Vt  of  the 
N.  E  %  of  section  20,  township  1  N.,  of  range 
1  W.,  situate  In  Mesa  county,  Colo.  Ai^el- 
lant,  Levi  A.  Barnett,  plaintiff  below,  claims 
to  be  the  owner  in  fee  simple,  and  In  posses- 
sion, of  the  land.  The  defoMlants  Jaynes 
and  Gallaher  claim  title  thon-to  through  a 
tax  deed.  Appellant,  in  his  r^  plication,  chal- 
lenges the  validity  of  the  tax  deed  upon  the 
following  grounds:  First,  that  the  tax  sale 
was  void  for  the  reason  that  the  taxes,  to 
satisfy  which  the  deed  was  sold,  had  been 
paid;  second,  that  the  assessment  of  real 
property  In  Mesa  county  for  the  year  1800 
was  not  uniform,  the  land  In  question  being 
assessed  at  one-third  of  its  cash  value,  while 
other  land,  of  unequal  values,'  was  assessed 
at  a  uniform  rate  of  $1.25  per  acre,  although 
In  many  instances  the  cash  value  was  much 
greater  than  that;  third,  that  the  deed  Is 
void  for  the  reason  that  the  purchaser  at  the 
tax  sale  did  not  pay  the  taxes  that  accrued  on 
the  land  in  controversy  subsequent  to  the 
sale.  The  Issues  thus  formed  were  tried  to 
the  court,  and  resulted  in  a  finding  and  judg- 
ment In  favor  of  defendants.  To  reverse 
this  Judgment,  plaintiff  brings  the  case  here 
on  appeal. 

S.  N.  Wheeler  and  Stuart  &  Murray,  for 
appellant.    Charles  F.  Caswell,  for  appellees. 

GODDARD,  J.  (after  stating  the  facts).  It 
appears  that  in  1890  the  land  In  question  was 
owned  by  Martha  I.  Bamett;  that  she  con- 
veyed the  same  on  Februai7  9,  1891,  to  Ed- 
ward Thomas,  who  reconveyed  to  her  on 
May  7,  1892.  On  January  1,  1895,  sh6  and 
her  husband,  E.  S.  Bamett,  conveyed  the 
same  by  warranty  deed  to  Levi  A.  Bamett, 
the  appellant  The  hind  was  sold  for  the 
nonpayment  of  the  taxes  for  the  year  1890, 
which  amounted  to  $20.48.  In  pursuance  of 
such  sale,  on  January  13,  1895,  the  treasurer 
of  Mesa  county  executed  and  delivered  to 
Harrington  Emerson  a  tax  deed  for  several 
tracts  of  land.  Including  the  one  In  contro- 
versy. Subsequently  hfe  conveyed  this  tract 
to  W.  A.  Marsh,  by  whom  150  acres  were 
conveyed  to  defendant  Jaynes,  and  the  re- 
maining 10  acres  to  defendant  Gallaher. 
These  conveyances  vested  the  title  to  the 
land  in  the  respective  defendants,  unless  the 
plaintiff  has  succeeded  In  showing  that  the 
tax  deed  was  a  nullity. 


1.  In  support  of  the  claim  that  the  taxes 
for  1890  were  paid,  he  introduced  In  evi- 
dence several  letters  written  by  E.  S.  Bar- 
nett to  Mr.  Crawford,  the  treasurer  of  Mesa 
county,  making  Inquii7  as  to  the  amount  of 
taxes  then  due  on  the  land  which  then  stood 
In  the  name  of  Edward  Thomas.  Receiving 
no  reply,  on  February  26,  1891,  he  inclosed  a 
draft  for  $13.30,  which  was  the  amount  ot 
the  taxes  the  preceding  year.  This  draft 
was  returned  to  him,  with  the  information 
that  the  taxes  were  $20.48.  He  and  his  wife 
testify  that  he  sent  a  draft  or  check  for  that 
amount,  and  received  an  answer  from  the 
treasurer,  stating  that  he  would  find  Inclosed 
a  receipt  for  the  taxes,  but  that  there  was  no 
receipt  Inclosed.  This  letter  was  not  pro- 
duced upon  the  trial,  having  been  destroyed. 
He  did  nothing  further  in  the  matter,  sup- 
posing that  the  record  would  show  the  pay- 
ment of  the  taxes.  Martha  Bamett,  after 
she  repurchased  the  land,  paid  the  taxes  for 
1891,  1892,  and  1893,  and  did  not  know  that  It 
was  claimed  that  the  taxes  for  1890  were  not 
paid,  nntU  1894.  On  the  other  hand,  in  addi- 
tion to  the  prima  facie  evidence,  furnished 
by  the  deed  itself,  of  the  nonpayment  ot  the 
taxes,  the  treasurer,  Mr.  Crawford,  and  bia 
deputy,  Mr.  Shaw,  testify  positively  that  they 
were  not  paid;  and  the  books  of  the  county 
treasurer,  wherein  it  is  the  duty  of  the  coun- 
ty treasurer  to  note  the  fact  when  taxes  are 
paid,  show  no  entry  of  such  payment.  Upon 
this  conflicting  testimony,  the  court  below 
found  that  the  preponderance  ot  evidence  oo 
this  Issue  was  In  favor  of  defendants.  Un- 
der the  rale  so  frequently  announced,  this 
finding  is  conclusive  upon  us,  and  we  are  pre- 
cluded from  disturbing  It  upon  this  review. 

2.  The  next  ground  relied  on  Is  that  the 
court  erred  In  refusing  to  permit  plaintiff  to 
Introduce  witnesses  to  prove  that  the  assess- 
ment of  teal  property  in  Mesa  county  for  the 
year  1890  was  not  uniform.  We  think  the 
court  properly  excluded  this  testimony.  If, 
as  alleged,  the  real  property  In  Mesa  county 
was  unequally  assessed  In  1890,  and  by  rea- 
son thereof  the  valtiatlon  of  the  land  in  ques- 
tion was  excessive,  as  compared  with  other 
like  property,  ample  opportunities  were  af- 
forded for  the  correction  of  such  error.  Sec- 
tions 3838,  3839,  et  seq..  Mills'  Ann.  St  A 
party  who  falls  to  invoke  these  remedies  can- 
not be  heard  to  complain  of  errors  in  the  val- 
uation of  his  property  after  a  sale  lias  been 
made  and  the  tax  deed  issued. 

3.  In  support  of  the  third  objection,  it  Is 
liaid  that  the  legislature  having  prescribed  a 
form  of  tax  deed.  In  which  is  a  recital  of  the 
amount  the  purchaser  or  his  assignee  has 
paid  as  taxes  subsequent  to  thetax'sale,  and 
this  recital  being  absent  from  the  deed  upc«i 
which  appellees'  title  depends,  that  this  ren- 
ders the  deed  invalid.  It  Is  undoubtedly 
true  that  when  the  law  prescribes  a  torm  of 
deed,  that  form  must  be  substantially  fol- 
lowed; and  any  material  deviation,  except  It 
be  to  make  the  deed  conform  to  a  state  of 
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facts  different  from  that  contemplated  by  the 
statute  form,  avoids  the  deed.  Blackw.  Tax 
Titles,  S  771.  But  we  think  It  Is  also  true 
that  where  a  recital  Is  necessary  only  under 
a  particular  state  of  facts,  and  that  state  of 
facts  does  not  exist,  the  omission  of  the  re- 
cital does  not  affect  Its  validity.  This  re- 
cital, as  prescribed  in  the  form  of  deed  pro- 
vided by  section  3901,  Mills'  Ann.  St.,  is  nec- 
essary only  in  case  the  payment  of  subse- 
quent taxes  Is  required,  as  we  think  they 
probably  are  by  section  38S8,  Id.,  when  such 
taxes  have  accrued  upon  land  bid  In  by  the 
county,  and  the  certificate  of  purchase  Is  as- 
signed to  a  person  who  obtains  a  tax  deed 
upon  such  certificate.  However  this  may  be. 
It  is  clear  that  the  payment  of  subsequent 
taxes  is  not  obligatory  upon  an  individual 
who  purchases  at  the  tax  sale.  In  other 
words,  he  may  or  may  not,  as  he  may  elect, 
pay  the  subsequent  taxes.  In  case  he  does, 
then  the  recital  of  this  fact  Is  necessary  for 
the  obvious  purpose  of  enabling  him  to  re- 
cover such  taxes  in  case  of  a  redemption  of 
the  property  by  the  owner;  but.  In  case  he 
does  not,  there  is  no  reason  why  this  recital 
should  be  contained  in  the  deed. 

4.  A  further  objection,  which  counsel  pre- 
sent with  much  earnestness,  is  that  it  ap- 
pears upon  the  face  of  the  deed  that  several 
different  noncontiguous  tracts  of  land  are  in- 
cluded, and  that  these  tracts  were  sold  en 
masse.  We  do  not  think  this  claim  is  ten- 
able. The  deed  is  not  objectionable  because 
it  conveys  several  tracts  of  land,  although 
they  were  noncontiguous.  Waddlngham  v. 
Dickson,  17  Oolo.  223,  29  Pac.  177.  We  think 
this  case  also  answers  the  further  objection 
that  it  appears  from  the  deed  that  the  differ- 
ent pieces  of  property  were  not  sold  separate- 
ly. The  deed  recites  that  the  several  pieces 
of  property  described  were  "separately  ex- 
posed to  public  sale  *  •  ♦  for  the  pay- 
ment of  the  taxes,  interest,  and  costs  then 
due  and  remaining  unpaid,  respectively,  on 
each  of  the  said  parcels  of  property,  as  of- 
fered for  sale  as  aforesaid,"  and  that,  the 
purchaser  "having  separately  offered  to  pay 
the  sum  due  on  each  of  the  said  parcels,  in 
ail  amounting  to  the  sum  of  forty-one  (41) 
dollars  and  twenty-five  (23)  cents,  being  the 
whole  amount  of  taxes,  interest,  and  costs 
then  due  and  remaining  unpaid  on  said  prop- 
erty for  the  whole  of  each  of  said  parcels  of 
real  property,  •  ♦  •  and  the  payment  of 
said  sum  having  been  made  by  him  to  the 
aaid  treasurer,  the  said  parcels  of  property 
were  stricken  off  to  him  at  that  price."  The 
only  difference  between  this  deed  and  the 
deed  set  out  In  the  Waddlngham  Case  is  that 
the  word  "separately"'  is  omitted  before  the 
words  "stricken  off."  We  do  not  think  that 
the  omission  of  this  word  in  any  way  Justi- 
fies the  conclusion  that  the  property  describ- 
ed in.  the  deed  was  sold  in  bulk;  bat  the 
plain  import  of  the  language  used  is  that  the 
several  parcels  were  separately  sold,  as  re- 
iiuired  by  law. 
57  P.^5 


Other  errors  and  irregularities,  occurring 
after' the  issuance  of  the  deed,  are  argued  by 
counsel;  but,  as  they  are  not  presented  by 
the  {assignments  of  error  or  raised  by  the 
pleadings,  it  becomes  unnecessary  to  notice 
them.  Our  conclusion  is  that  the  grounds  on 
which  the  validity  of  the  tax  deed  Is  assailed 
are  untenable,  and  the  Judgment  of  the  court 
below  is  afilrmed.    Affirmed. 


(26  Colo.  324) 
JONES  V.  LEARNED. 
(Supreme  Court  of  Colorado.  June  19,  1899.) 
ERROR  PROM  COUNTY  COURT. 
Const,  art.  6,  §  23,  providing  that  writs 
of  error  aliall  lie  from  the  supreme  court  to  every 
final  judtrment  of  the  county  court,  has  no  ap- 
plication to  a  proceeding  originatinK  in  the 
county  court  which  is  tried  de  novo  in  the  dis- 
trict court,  the  judgment  of  the  county  court  hav- 
ing l)een  superseded  bj  the  one  rendered  by  the 
disti'ict  court;  hence  an  appeal  from  a  judg- 
ment rendered  by  the  district  court  in  such  case, 
dismissed  for  want  of  jurisdiction,  may  not  be 
retained  for  review  on  error  as  from  the  county 
court. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  James  A  Jones,  conservator, 
against  Cliarles  H.  Learned.  Appeal  dismissed 
on  motion. 

H.  P.  Bennett,  for  appellant  R.  H.  Gil- 
more,  for  appellee. 

PER  CURIAM.  The  proceeding  between 
the  parties  to  this  action  was  originally 
commenced  in  the  county  court  of  Arapahoe 
county.  The  defeated  party  appealed  to  the 
district  court  of  the  same  county.  B^om  the 
Judgment  rendered  by  that  court  the  party 
defeated  appeals  to  this.  Appellee  moves  to 
dismiss,  upon  the  ground  that  this  court  is 
without  Jurisdiction.  No  question  is  involv- 
ed, nor  is  the  amount  of  the  Judgment  such 
that  Jurisdiction  on  appeal  attaches  under 
the  statute  regulating  appeals  to  this  court. 
Counsel  for  appellant  concedes  this,  but  in- 
sists that  the  questions  presented  should  be 
reviewed  on  error,  and  that,  although  the 
appeal  may  be  dismissed  for  want  of  Jurisdic- 
tion, leave  should  be  granted  to  docket  the 
case  here  as  on  writ  of  error.  This  position 
is  assumed  upon  the  theory  that  under  the 
constitution  writs  of  error  lie  from  the  su- 
preme court  to  every  final  Judgment  of  the 
county  court  The  cause  was  tried  de  novo 
in  the  district  court  The  fact  that  the  pro- 
ceeding originated  in  the  county  court  cannot 
invest  this  court  with  Jurisdiction  on  error, 
for  the  obvious  reason  that  the  Judgment  of 
that  tribunal  has  been  superseded  by  the 
one  rendered  by  the  district  court.  That  is 
the  one  of  which  appellant  complains,  and 
whatever  procedure  might  be  adopted  for 
its  review  would  be  directed  to  or  affect  that 
Judgment  and  not  the  one  rendered  by  the 
county  court.  Appeal  dismissed,  and  appll 
cation  to  file  as  on  writ  of  error  denied. 
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In  re  BOYLE. 


(Supreme  Court  of  Idaho.     June  16,  1890.) 

HABEAS  CORPUS— SUSPENSION  OP  WRIT— PRO- 
CEDURE—MARTIAL  LAW— INSURRECTION. 

1.  In  case  of  insurrection  or  rebellion,  the  gov- 
ernor or  military  oflleer  in  command,  for  the  pur- 
pose of  suppressing  the  same,  may  suspend  the 
writ  of  habeas  corpus,  or  disregard  such  writ, 
if  issued. 

2.  The  truth  of  recitals  of  allesod  facts  in  a 
proclamation  issued  by  the  governor,  proclaim- 
ing a  certain  county  of  the  state  to  be  in  a  state 
of  insurrection  and  rebellion,  will  not  be  inquired 
into  or  reviewed  on  application  for  a  writ  of  ha- 
beas corpus. 

3.  The  proclamation  of  the  governor  declar- 
ing Shoshone  county  to  be  in  a  state  of  rebellion, 
and  bis  action  in  calling  to  his  aid  the  military 
forces  of  the  United  States  for  the  purpose  of 
restoring  good  order  and  the  supremacy  of  the 
law,  had  the  effect  to  put  into  force,  to  a  limited 
extent,  martial  law  in  said  county,  and  such  ac- 
tion is  not  in  violation  of  the  constitution,  but 
in  harmony  with  it,  being  necessary  for  the  pres- 
ervation of  the  government  and  in  its  necessary 
self-defense. 

(Syllabus  by  the  Court.) 

Application  of  William  Boyle  for  writ  of 
habeas  corpus.     Denied. 

T.  C.  Robertson,  Patrick  Reddy,  and  Piatt  B. 
Elderkin,  for  petitioner.  Samuel  H.  Hays, 
Atty.  Gen.,  for  the  State. 

HUSTON,  C.  J.  This  is  an  application  for 
a  writ  of  habeas  corpus.  To  the  petition  a 
general  demurrer  Is  filed.  The  only  question 
presented  for  our  determination  is,  does  the 
petition  state  facts  entitling  the  petitioner  to 
the  writ?  The  petition  alleges  the  illegal  de- 
tention of  the  petitioner,  and  sets  forth  the  al- 
leged cause  of,  and  authority  for,  such  deten- 
tion; and  it  is  upon  the  alleged  Illegality  or 
want  of  authority  therefor  that  petitioner' 
bases  his  right  to  the  writ  As  to  the  facts 
set  up  In  the  petition,  so  far  as  not  contradict- 
ory or  contlictlDg,  for  the  pm'poses  of  this  de- 
cision, in  so  far  as  they  are  assumed  to  be 
true,  do  they  constitute  sufficient  ground  for 
the  Issuance  of  the  writ?  It  appears  from  the 
petition:  That  on  the  4th  day  of  May,  1899, 
the  governor  of  the  state  of  Idabo  issued  the 
following  proclain»tlon:  "State  of  Idaho,  Ex- 
ecutive Ottice.  Whereas,  it  appearing  to  my 
satisfaction  that  the  execution  of  process  Is 
frustrated  and  defied  in  Shoshone  county,  state 
of  Idabo,  by  bodies  of  men  and  others,  and 
that  combinations  of  armed  men  to  resist  the 
execution  of  proces-ses  and  to  commit  deeds  of 
violence  exist  in  said  county  of  Shoshone;  and 
whereas,  the  civil  authorities  of  said  county  of 
Sboshon$  do  not  appear  to  be  able  to  control 
such  bodies  of  men,  or  prevent  the  destruction 
of  property  and  other  acts  of  violence;  and 
whereas,  on  Saturday,  the  29th  day  of  April, 
1809.  at  or  near  the  town  of  Wardner  Junc- 
tion, In  said  county  of  Shoshone,  state  of  Ida- 
ho, an  armed  mob  did  then  and  there  wanton- 
ly destroy  property  of  great  value,  with  at- 
tendant loss  of  life;  and  whereas,  said  de- 
struction of  property,  with  attendant  loss  of 
life,  by  mob  violence,  as  above  set  forth,  is  but 


one  and  a  repetition  of  a  series  of  similar  out- 
rages covering  a  period  of  six  years  or  more 
Just  passed,  the  perpetrators  of  said  outrages 
seeming  to  enjoy  Immunity  from  arrest  and 
punishment  through  subserviency  of  peace  of- 
ficers of  said  county  of  Shoshone,  or  through 
fear  on  the  part  of  said  officers  to  such  bodies 
of  lawless  and  armed  men;  and  whereas,  I 
hare  reason  to  believe  that  similar  outrages 
may  occur  at  any  time,  and  believing  the  civil 
authorities  of  said  county  of  Shoshone  are  en- 
tirely unable  to  preserve  order  and  protect 
property:  Now,  therefore,  I,  Frank  Steunen- 
berg,  governor  of  the  state  of  Idaho,  by  virtue 
of  authority  in  me  vested,  do  hereby  proclaim 
and  declare  the  said  coimity  of  Shoshone,  in 
the  state  of  Idaho,  to  be  In  a  state  of  insurrec- 
tion and  rebellion.  In  testimony  whereof,  1, 
have  hereunto  set  my  band  and  caused  to  be 
affixed  the  great  seal  of  the  state.  Done  at 
the  city  of  Bois6,  the  capital  of  the  state  of 
Idaho,  this  4th  day  of  May,  A.  D.  1899.  and  of 
the  Independence  of  the  United  States  of  Amer- 
ica, the  one  hundred  and  twenty-third.  Frank 
Steunenberg.  By  the  Governor.  M.  Patrie. 
Secretary  of  State."  That  thereafter,  upon 
the  call  of  the  governor,  a  military  force  was 
sent  Into  said  Shoshone  county  by  the  presi- 
dent of  the  United  States,  which  proceeded  at 
once  to  secure  the  arrest  of  the  parties  enga- 
ged in  and  who  committed  the  outrages  of  the 
29th  of  April  for  the  purpose  of  bringing  such 
parties  before  the  proper  tribunal  for  trial 
Among  the  parties  who  were  arrested  as  being 
implicated  in  the  murders,  and  other  Crimes 
resulting  from  the  Insurrection,  riot,  or  rebel- 
lion of  the  29th  of  April,  was  the  petitioner, 
and  he  bases  his  claim  to  be  discharged  from 
such  arrest  upon  various  grounds:  "(1)  No  In- 
surrection, riot,  or  rebellion  now  exists  In  Sho- 
shone county.  (2)  The  governor  has  no  author- 
ity to  proclaim  martial  law,  or  suspend  the 
writ  of  habeas  corpus.  (3)  That  martial  law 
does  not  exist  in  Shoshone  county,  and  has 
not  been  proclaimed  in  said  Shoshone  county 
by  any  one  having  authority  to  make  sucb 
proclamation.  (4)  That  the  lltUe  disturbance 
of  the  29th  of  April  is  over;  that  the  parties 
implicated  In  it,  after  having  destroyed  about 
a  Quarter  of  a  million  dollars  of  property,  and 
committed  several  murders,  have  retired  to 
their  homes;  and  that.  In  recognition  of  the 
inalienable  rights  of  the  citizen,  they  ought  not 
to  be  disturbed.  (5)  That  the  governor  had  no 
right  or  authority  to  send  an  agent  or  repre- 
sentative to  Shoshone  county  to  consult  and 
advise  with  the  military  officer  sent  there  toy 
the  federal  government  to  assist  in  putting 
down  the  insurrection  and  restoring  order  in. 
said  county." 

Counsel  have  argued  ably  and  ingeniously 
upon  the  question  as  to  whether  the  autbority 
to  susi)end  the  writ  of  habeas  corpus  rests 
with  the  legislative  or  executive  power  of  the 
government;  but,  from  our  view  of  this  case, 
that  question  cuts  no  figure.  We  are  of  tbe 
opinion  that  whenever,  for  the  purpose  of  put- 
ting down  insurrection  or  rebellion,  the  exi- 


Digitized  by 


Google 


Idaho) 


CttOCHEKON  y.  SHEA. 


707 


genctcs  of  the  cnse  demanded  for  the  sticcess- 
fiil  accomplishment  of  this  end  In  view,  it  Is 
entirely  competent  for  the  executive  or  for  the 
military  oflBcer  in  command,  if  there  be  such, 
either  to  suspend  the  writ  or  disregard  It,  If 
Issued.  The  statutes  of  this  state  make  It  the 
duty  of  the  governor,  whenever  such  a  state 
or  condition  exists  as  the  proclamation  of  the 
governor  shows  does  and  has  existed  In  Sho- 
shone county  for  the  past  six  or  seven  years, 
to  proclaim  such  locality  in  a  state  of  insuorec- 
tion,  and  to  call  in  the  aid  of  the  military  of 
the  state,  or  of  the  federal  government,  to 
suppress  such  insurrection,  and  re-establish 
permanently  the  ascendency  of  the  law.  It 
would  be  an  absurdity  to  say  that  the  action  of 
the  executive,  under  such  circumstances,  may 
be  negatived,  and  set  at  nanght  by  the  Judiciary, 
or  that  the  action  of  the  executive  may  be  In- 
terfered with  or  Impeded  by  the  Judiciary. 
If  the  courts  are  to  be  made  a  sanctuary,  a 
city  of  refuge,  whereunto  malefactors  may  flee 
for  protection  from  punishment  Justly  due  for 
the  commission  of  crime,  they  will  soon  cease 
to  be  that  palladium  of  the  rights  of  the  dtiisen 
80  ably  described  by  counsel. 

Section  7405  of  the  Kevised  Statutes  pro- 
vides: "When  an  armed  force  is  called  out 
for  the  purpose  of  suppressing  an  unlawful  or 
riotous  assembly,  or  arresting  the  offenders 
and  is  placed  under  the  direction  of  any  civil 
officer,  it  must  obey  the  orders  in  relation 
thereto  of  such  civil  officer." 

The  facts  set  forth  in  the  governor's  procla- 
mation warranted  his  action.  It  is  true  that 
some  of  the  facts  recited  therein  are  negatived 
by  averment  in  the  petition,  which  would  seem 
to  put  in  issue  the  truth  or  falsity  of  those  re- 
citals. On  application  for  writ  of  habeas  cor- 
pus, the  truth  of  recitals  of  alleged  facts  in  a 
proclamation  Issued  by  the  governor  proclaim- 
ing a  certain  county  to  be  In  a  state  of  insur- 
rection and  rebellion  will  not  be  Inquired  Into 
or  reviewed.  The  action  of  the  governor  In 
declaring  Shoshone  county  to  be  In  a  state  of 
insurrection  and  rebellion,  and  his  action  In 
calling  to  bis  aid  the  military  forces  of  the 
United  States  for  the  purpose  of  restoring  good 
order  and  the  supremacy  of  the  law,  has  th6 
effect  to  put  into  force,  to  a  limited  extent, 
martial  law  in  said  county.  Such  action  is 
not  in  violation  of  the  constitution,  but  In  har- 
mony with  it,  being  necessary  for  the  preserva- 
tion of  government  In  such  case  the  govern- 
ment may,  like  an  Individual  acting  in  self- 
defense,  take  those  steps  necessary  to  pre- 
serve its  existence.  If  hundreds  of  men  can 
arm  themselves  and  destroy  vast  properties, 
and  kill  and  injure  citizens,  thus  defeating  the 
ends  of  government,  and  the  government  be 
una1)le  to  take  all  needful  and  necessary  steps 
to  restore  law  and  maintain  order,  the  state 
will  then  be  impotent,  if  not  entirely  destroy- 
ed, and  anarchy  placed  in  its  stead.  It  is  no 
argument  to  say  that  the  executive  was  not 
applied  to  by  any  county  officer  of  Shoshone 
county  to  proclaim  said  county  to  be  In  a  state 
of  insurrection,  and  for  this  reason  the  procla- 


mation was  without  authority.  The  recitals 
in  the  proclamation  show  the  existence  of  one 
of  two  conditions,  viz.:  That  the  county  offi- 
cers of  said  county,  whose  duty  It  was  to  make 
said  application,  were  either  In  league  with 
the  Insurrectionists,  or  else,  through  fear  of 
the  latter,  said  officers  refrained  from  doing 
their  duty.  Under  the  circumstances.  It  was 
the  duty  of  the  executive  to  act  without  any 
application  from  any  county  officer  of  Shoshone 
county.  This  conclusion  is  based  upon  what 
we  deem  a  correct  construction  of  the  provi- 
sions of  our  constitution  and  statutes  in  force, 
construed  in  pwei  materia.  It  having  been 
demonstrated  to  the  satisfaction  of  the  gov- 
ernor, after  some  six  or  seven  years'  experi- 
ence, that  the  execution  of  the  laws  in  Sho- 
shone county,  through  the  ordinary  and  es- 
tablished means  aud  methods,  was  rendered 
practically  Impossible,  It  became  his  duty  to 
adopt  the  means  prescribed  by  the  statute  for 
establishing  In  said  county  the  supremacy  of 
the  law,  and  insure  the  punishment  of  those 
by  whose  unlawful  and  criminal  acts  such  a 
condition  of  things  has  been  brought  about; 
and  It  Is  not  the  province  of  the  courts  to 
hinder,  delay,  or  place  obstructions  in  the  path 
of  duty  prescribed  by  law  for  the  executive, 
but  rather  to  render  to  him  all  the  aid  and 
assistance  in  their  power  in  his  efforts  to  bring 
about  the  consummation  most  devoutly  prayed 
for  by  every  good  and  law-abiding  citizen  in 
the  state.  The  various  questions  raised  by 
counsel  have  been  considered  by  the  court,  and 
it  is  our  conclusion  tuat  the  petition  does  not 
state  facts  which  show  that  the  writ  demand- 
ed ought  to  issue;  wherefore  the  said  demur- 
rer has  been  sustained,  and  the  writ  denied. 

QUARI.ES  and  SUMJVAN,  JJ.,  concur. 


(6  Idaho,  E83) 
CROCHERON  r.  SHEA  et  al. 
(Supreme  Court  of  Idaho.     June  9,  1809.) 

COUNTIES— PUNDINO  OUTSTANDING  INDEBT- 
EDNESS—CONSTITUTIONAL LAW— 
APPEAL— KEVIBW. 
A  board  of  county  commissioners  proceeded, 
under  the  provisions  of  the  act  of  M.irch  8, 
ltS'.>5,  to  fund  outstanding  warrant  Indebtedness 
of  the  county,  subraittinjc  the  question  to  the 
electors  at  an  election  called  for  the  purpose,  at 
which  election  more  than  two-thirds  of  tiie  elect- 
ors voted  in  favor  of  issuing  the  proposed  bonds. 
After  due  notice,  bids  wore  received,  and  one 
bid  for  the  entire  issue  was  accepted,  the  iMnds 
duly  engraved  and  signed  ready  for  delivery, 
when  an  agreed  case  was  submitted  to  the  dis- 
trict court  for  the  purijose  of  determining  the 
valiiHly  of  the  rroposed  bonds,  the  principal  con- 
tention being  that  said  act  of  March  8.  18!)5, 
was  void — First,  because  not  constitutionally 
passed;  second,  because  the  subject  thereof  was 
not  expressed  in  the  title.  Held,  that  the  legis- 
lature having  re-enactod  the  act  of  March  8, 
1805.  and  passed  an  act  validating  all  bonds 
theretofore  issued  under  said  act.  the  court  will 
not  inquire  into  or  determine  the  validity  of  said 
act  as  originally  passed,  as  such  (luestion  is  im- 
material to  the  validity  of  the  proposed  bonds. 
(Syllabus  by  the  Court.) 
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Appeal  from  district  court,  Owyhee  coun- 
ty;  George  H.  Stewait,  Judge. 

Action  by  Asbury  B.  Crocheron  agflinst 
Timothy  Shea  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Reversed. 

S.  H.  Hays,  Atty.  Gen.,  and  Kingsbury  & 
Parsons,  for  appellants.  J.  G.  Watts,  for 
respondent 

QUARLES,  J.  On  October  26.  18D7,  an 
agreed  case,  without  action,  under  the  stat- 
ute, was  filed  in  the  court  below,  in  which 
statement  Is  contained  a  transcript  of  house 
and  senate  Journals  of  the  legislature  relating 
to  the  passage  of  that  certain  act  of  March 
8,  1805,  entitled  "An  act  to  amend  chapter 
VI.  of  title  XIII.  of  the  Revised  Statutes  of 
Idaho,"  and  a  statement  of  various  steps 
taken  by  the  defendants,  who  constitute  the 
board  of  county  commissioners  of  Owyhee 
county,  in  their  efforts  to  fund  $61,000  ot 
outstanding  warrant  Indebtedness  of  said 
county;  and  attached  to  said  statement  as 
EiXblbit  A,  made  a  part  thereof,  is  a  tran- 
script of  the  records  of  said  board  of  county 
commissioners  relating  to  the  matter  In  ques- 
tion. The  points  submitted  to  the  coui^  for 
decision  we  quote  from  the  agreed  case,  as 
follows,  to  wit:  "(1)  Can  the  court  go  be- 
hind the  enrolled  bill,  and  to  the  Journal  of 
the  two  houses  of  the  legislature,  when  in- 
quiring Into  the  question  as  to  whether  or 
not  the  constitutional  requirements  were  com- 
plied with  in  the  passage  of  a  legislative  en- 
actment, and  for  the  purpose  of  passing  upon 
the  validity  of  the  bill?  (2)  If  the  court  can 
go  to  the  Journals  of  the  legislature,  and  be- 
hind the  properly  enrolled  bill.  Is  the  act 
in  question  void  by  reason  of  the  failure  of 
the  Journals  and  records  of  the  legislature  to 
show  a  compliance  with  the  requirements  of 
the  constitution  of  the  state  of  Idaho  in  the 
passage  of  the  bill  when  the  same  was  under 
consideration?  (3)  Is  said  act  of  the  legisla- 
tive assembly  approved  March  8,  1895,  a 
yalld  act,  and  existing  statute  of  law  of  this 
state?  (4)  If  said  act  of  the  legislature  ap- 
proved March  8,  1895,  is  not  a  valid  act  and 
existing  statute  of  law  of  this  state,  have 
said  board  of  county  commissioners,  by  their 
proceedings  as  shown  in  Exhibit  A,  complied 
with  any  existing  and  valid  law  of  the  state 
of  Idaho  authorizing  the  Issuance  of  said 
bonds,  and  can  said  board  deliver  said  bonds 
to  a  purchaser  as  valid  and  existing  obliga- 
tions of  said  county  of  Owyhee?"  The  trial 
court  held  said  act  of  March  8,  1895,  void, 
because  not  passed  in  the  manner  required 
by  the  constitution,  and  rendered  Judgment 
enjoining  the  defendants,  as  county  commis- 
sioners, from  delivering  the  proposed  bonds 
to  the  bidder  therefor  whose  bid  had  been 
a'ccepted.  From  said  Judgment  the  defend- 
ants appealed  to  this  court. 

It  appears  from  the  record  that  all  of  the 
steps  required  by  the  said  act  of  March  8, 
1895,  In  order  to  fund  the  outstanding  Indebt- 


edness sought  to  be  funded  were  tak(>Q  bj- 
the  defendants.  But  the  facts  as  to  the  time 
and  manner  of  creating  said  Indebtedness  do 
not  appear  in  the  record;  consequently  the 
validity  of  the  original  Indebtedness  sought 
to  be  funded  is  not  in  question,  and  is  not 
decided  in  this  case.  During  the  pendency 
of  this  appeal  the  legislature  has,  by  act  ap- 
proved February  7,  1899,  re-enacted  the  said 
act  of  March  8,  1896,  with  a  sufficient  tlUe. 
viz.  "An  act  providing  for  the  issuance  of 
negotiable  coupon  bonds  for  the  funding  and 
refunding  of  county  Indebtedness:  amending 
chapter  6,  title  XIII.,  Revised  Statutes  of 
Idaho."  See  Acts  1809,  p.  136.  And  by  act 
approved  March  6,  1809  (Acts  1890.  p.  368). 
it  is  provided  that  all  bonds  theretofore  issued 
under  the  snid  act  of  March  8,  1895,  are  and 
shall  be  held  valid,  notwithstanding  the  man- 
ner of  the  passage  of  said  act  The  legisla- 
ture had  authority  to  pass  said  validating  act. 
The  re-euactment  of  the  act  of  March  8,  1805, 
and  the  enactment  of  said  validating  act, 
renders  It  immaterial  whether  the  act  of 
March  8,  1895,  was  originally  valid  or  not, 
and  for  that  reason  we  decline  to  pass  upon 
the  constitutionality  of  the  passage  of  said 
act,  or  the  sufficiency  of  the  title  as  original- 
ly passed.  All  that  we  do  decide  Is  that  the 
defendants  took  those  steps  required  by  the 
statute  to  fund  the  indebtedness  in  question, 
and  no  good  reason  Is  shown  in  the  record 
why  the  said  proposed  bonds  should  not  be 
delivered  to  the  purchaser  thereof.  The 
Judgment  appealed  from  Is  reversed,  without 
costs  to  either  party,  and  the  cause  remanded, 
with  Instructions  to  the  district  court  to  dis- 
miss the  case.  . 


HUSTON,  C. 
cur. 


J.,  and  SULLIVAN,  J.,  con- 


(S  Idabo.  S97) 
WILSON  T.  WILSON  et  al. 
(Supreme  Court  of  Idaho.    June  12,  1899.) 

APPEAI^— MOTION  TO  DISMISS— SERVICE  OP 
NOTICE— VOLUNTARY  APPEARANCE— UNDBR- 
TAKINO— CERTIFICATE  TO  TRANSCRIPT— AC- 
KNOWLEDGMENT OF  MARRIED  WOMAN— DIS- 
POSITION OF  COMMUNITY  PROPERTY— FIND- 
INGS—PARTNERSHIP— SUBROaATION. 

1.  Admission  of  service  of  notice  of  appeal  by 
one  defendant,  within  the  time  required  by  law 
for  senice  of  notice,  is  equivalent  to  service. 

2.  Admission  of  due  service  of  notice  of  ap- 
peal is  a  waiver  of  irregular  service,  and,  when 
a  party  voluntarily  appears  in  court,  he  will  be 
subject  to  the  same  Jurisdiction  as  if  brought  in 
by  regular  process. 

3.  Co-respondents  cannot  take  advantage  ot 
failure  of  appellant  to  serve  statement  on  mo- 
tion for  a  new  trial  on  one  of  their  co-rospond- 
ents,  such  co-respondent  having  failed  to  do  so. 

4.  When  the  clerk  certifies  that  a  sufficient  un- 
dertaking on  appeal,  in  due  form  of  law,  has 
been'  filed,  the  appeal  will  not  be  dismissed  on 
motion,  unless  a  certified  copy  of  such  undertak- 
ing is  prcseuted,  and  it  is  thus  shown  that  the 
undertaking  is  not  in  due  form  of  law. 

5.  Certificate  of  counsel  for  respective  parties 
to  transcript,  to  the  efiect  that  the  transcript  is 
correct  and  contains  all  of  the  evidence,  held  ml- 
ficicut. 
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6.  The  acknowledgment  of  a  married  woman 
must  be  taken  in  substantial  compliance  with  the 
proTisions  of  section  2i)56,  Rev.  St.  1887. 

7.  Under  the  provisions  of  section  250S,  the 
husband  has  the  management  and  control  of  the 
community  property  with  like  absolute  power 
of  disposition  (other  than  testamentary)  as  he 
has  of  his  separate  propei-ty,  but  such  power  of 
disposition  does  not  extend  to  the  homestead,  or 
to  that  part  of  the  common  property  occupied  or 
Dsed  by  the  husband  and  wife  as  a  residence. 

8.  The  wife's  signature  is  not  necessary  to  an 
instrument  by  which  the  husband  conveys  or  in- 
cumbers that  part  of  the  community  property  of 
which  he  has  absolute  power  of  disposition. 

9.  The  finding  of  facts  must  respond  to  all 
of  the  material  issues. 

10.  Bdd,  ander  i&cts  of  this  case,  no  partner- 
ship existed. 

11.  When  a  person  being  under  obligation  to  do 
BO.  or  is  interested  in  so  doing,  pays  the  debts 
of  another,  he  may  be  subrogated  to  all  the 
rights,  securities,  or  remedies  of  the  creditor 
whom  he  satisfies. 

12.  When  one  volnntarily,  and  as  a  mere  voltin- 
teer,  having  no  interests  to  protect,  pays  the 
debts  of  another,  the  payment  operates  as  an  ex- 
tinguishment of  the  claim,  and  the  doctrine  of 
subrogation  does  not  apply. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Bear  Lake  coun- 
ty;  D.  W.  Standrod,  Judge. 

Action  by  WUUam  T.  Wilson  against 
Charles  B.  Wilson  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.     Reversed. 

John  A.  Bagley,  E.  E.  Chalmers,  and  F.  S. 
Dietrich,  for  appellant.  S.  C.  Winters  and 
R.  S.  Spence,  for  respondents. 

SUIJIJVAX,  J.  The  amended  complaint, 
on  which  this  action  was  tried,  demanded  the 
foreclosure  of  two  certain  mortgages  on  real 
estate  and  a  chattel  mortgage.  The  real- 
estate  mortgages  are  deeds  absolute  on  their 
face,  one  given  on  certain  real  estate  known 
as  the  "Howdon  Ranch,"  situated  In  Bannock 
county,  Idaho,  and  the  other  on  what  is 
known  as  the  "Fish  Haven  Ranch,"  situated 
In  Bear  Lake  county,  Idaho.  The  chattel 
mortgage  Is  in  the  form  of  a  bill  of  sale,  and 
eiven  on  400  head  of  horned  cattle,  35  head 
of  horses,  and  a  lot  of  farming  Implements 
and  machinery,  wagons,  harness,  furniture, 
and  other  personal  property.  The  plaintiff 
also  asked  to  be  subrogated  to  the  rights  of 
certain  other  mortgagees  whose  mortgages, 
he  alleges,  he  had  paid,  amounting  to  $15,000. 
It  Is  also  alleged  that  the  deeds  and  bill  of 
sale  sued  on  herein  were  given  In  considera- 
tion of  the  payment  of  the  mortgages  last 
above  referred  to  as  belonging  to  certain  oth- 


"■*  akb'  ^''   ™'"'*&'i?^6S,  which  payments  were  made 
'"'''  under  an  agreement  with  the  defendant  and 

infflS®  respondent,  Charles  B.  Wilson.  Plaintiff  asks 
t  ''^ni^yo  be  subrogated  to  the  rights  of  G.  C.  Gray, 
"-''i^'so.tbose  mortgages  he  paid  off  on  the  2d  day 
lU-ieW*  wl(  October,  1885.  In  the  event  the  court  finds 
-  —  t"^*  the  deed  Exhibit  0  was  not  acknowl- 
by  Elizabeth  H.  as  required  by  law. 
defendant  Charles  B.  Wilson  failed  to  an- 
and  his  default  was  entered.  The  de- 
Mrs.  Dryden,  George  Reay,  and  Mrs. 
'^uf'      ')  Reay  answered,  disclaiming  any  Inter- 


._^  ^  an 


:^ 


est  In  the  action  or  In  the  property  in  contro- 
versy. Defendants  Elizabeth  H.  Wilson  and 
Franc  S.  Brereton  answered,  denying  the  ma- 
terial allegations  of  the  complaint,  and,  by 
way  of  affirmative  defense,  put  In  issue  many 
material  facts.  The  court  tried  the  case  with- 
out a  Jury,  and  filed  its  finding  of  facts  and 
conclusions  of  law,  and  entered  judgment  of 
absolute  dismissal  against  the  plaintiff,  dis^ 
missing  his  cause  of  action,  and  gave  Judg- 
ment against  him  for  costs.  A  motion  for  a 
new  trial  was  made,  and  denied  by  the  court  ■ 
The  appeal  Is  from  the  Judgment  and  order 
denying  a  new  trial. 

A  motion  to  dismiss  the  appeal  was  made 
by  counsel  for  respondents  Elizabeth  H.  Wil- 
son and  Franc  S.  Brereton,  argued  by  respec- 
tive counsel,  and  taken  imder  advisement  by 
the  court,  which  we  shall  now  proceed  to  de- 
cide. 

The  first  ground  of  said  motion  Is  that  the 
notice  of  appeal  was  not  served  upon  Charles 
B.  Wilson,  the  principal  defendant.  The 
transcript  contains  a  stipulation  in  which  said 
Wilson  admits  that  the  notice  of  appeal  was 
served  on  him  on  January  12,  1899,  the  date 
on  which  the  attorneys  for  the  other  respond- 
ents admitted  service  of  said  notice  of  appeal, 
and  the  date  on  which  said  notice  was  filed  by 
the  clerk  of  the  trial  court  We  think  said 
admission  Is  equivalent  to,  and  is  an  ac- 
ceptance of,  service  of  said  notice  of  appeal, 
and  was  made  within  the  time  provided  by 
law  for  such  service,  and  gives  this  court  Ju- 
risdiction of  said  respondent  It  is  a  well- 
settled  rule,  when  a  party  appears  voluntari- 
ly in  court,  he  will  be  subject  to  the  same 
Jurisdiction  as  if  brought  in  by  regular  pro- 
cess or  notice.  2  Am.  &  Eng.  Enc.  Law,  p. 
233.  Admission  of  due  service  of  notice  Is  a 
waiver  of  irregular  service,  and,  in  general, 
any  action  which  is  equivalent  to  acknowl- 
edgment of  notice  waives  any  defects  in  such 
notice. 

The  second  ground  of  said  motion  is  to  the 
effect  that  no  notice  of  intention  to  move  for 
a  new  trial  was  ever  served  on  respondent 
Charles  B.  Wilson.  The  transcript  contains 
the  admission  of  said  Wilson  that  he  was 
duly  served  with  the  notice  of  intention  to 
move  for  a  new  trial  on  the  16th  day  of 
March,  1898. 

The  third  and  sixth  grounds  of  said  motion, 
to  wit,  that  no  statement  on  motion  for  a  new 
trial  and  no  transcript  on  appeal  were  ever 
served  on  defendant  C.  B.  Wilson,  are  mat- 
ters of  which  his  co-defendants  cannot  take 
advantage,  and,  Wilson  having  failed  to  do 
so,  he  has  waived  them. 

The  fifth  ground  of  said  motion  is  that  no 
undertaking  was  ever  filed,  on  either  appeal, 
within  five  days  after  the  service  of  the  no- 
tice of  appeal.  The  clerk  of  the  trial  court 
certifies  that  a  sufiBcIent  undertaking  on  ap- 
peal, In  due  form  of  law,  was  filed  in  said 
cause  on  the  12th  day  of  January,  1899.  As 
counsel  for  respondents  have  failed  to  pre- 
sent a  copy  of  said  undertaking  to  this  court. 
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we  think  the  certificate  Ib  sufficient,  under 
the  rule  of  this  court  governing  that  matter. 

The  seventh  ground  of  said  motion  is  that 
the  transcript  is  not  certified  as  required  by 
the  rules  of  this  court  and  by  law.  To  the 
transcript  is  attached  the  certificate  of  the  at- 
torneys for  appellant  and  respondents,  to  the 
effect  tliat  the  transcript  Is  correct,  and  con- 
tains all  of  the  evidence  in  the  case.  Counsel 
for  respondents,  having  thus  certified  that  the 
transcript  is  correct,  will  not  be  heard  to  con- 
'tradlct  such  certificate,  unless  it  is  shown 
that  the  certificate  was  obtained  by  trick, 
fraud,  or  deceit,  and,  as  a  matter  of  fact,  that 
such  transcript  is  not  a  true  and  correct  tran- 
script. No  such  showing  has  been  made  or 
attempted.  The  disposition  of  the  first  sev- 
en gn^ounds  of  said  motion  disposes  of  the 
eighth  ground  thereof.  The  motion  to  dismiss 
is  denied. 

It  appears  from  the  record  that  said 
Charles  B.  Wilson  and  Elizabeth  H.  Wilson 
were  husband  and  wife  at  the  dates  of  the 
mortgages  sought  to  be  foreclosed;  that  In 
the  spring  of  1S96  they  separated,  and  on 
the  7th  day  of  May,  1806,  the  latter  brought 
an  action  for  divorce,  and  on  the  17th  day 
of  September,  1897,  a  divorce  was  granted; 
that  on  the  26th  day  of  August,  1896,  she  fil- 
ed her  declaration  of  homestead  on  said  Fish 
Haven  ranch;  that  $750  of  the  money  paid 
for  said  ranch  belonged  to  said  Elizabeth  H.; 
that  on  the  30th  day  of  October,  1897,  the  de- 
fendants Elizabeth  H.  and  Franc  S.  Brere- 
ton  intermarried;  that  on  the  21st  day  of 
October,  1895,  the  plaintifC,  who  had  then 
but  recently  arrived  from  England,  paid  In 
full  a  large  amount  of  Indebtedness  owing 
by  said  Charles  B.  Wilson,  secured  by  mort- 
gages and  trust  deeds.  In  consideration  of 
which  said  Charles  B.  Wilson  and  Elizabeth 
H.  Wilson  executed  -the  mortgages  (which 
are  on  the  face  deeds  absolute)  sought  to 
be  foreclosed  In  this  action;  that  Charles  B. 
Wilson  also  gave  a  bill  of  sale  to  the  plain- 
tiff of  all  of  the  cattle,  horses,  and  machin- 
ery on  the  Howdon  ranch;  that  It  was  also 
understood  and  agreed  that  the  plaintiff 
should  have  the  possession,  management, 
control,  and  power  to  sell  all  of  the  property 
mentioned  in  said  mortgages  and  bill  of 
sale  for  a  period  of  three  years,  and  to  apply 
the  proceeds  of  such  sales  upon  said  indebt- 
edness, and  at  the  end  of  said  period  of 
three  years,  if  the  business  proved  profit- 
able, plaintiff  was  to  reimburse  himself  for 
all  money  advanced  and  paid  by  him,  and. 
after  so  paying  himseif,  to  reconvey  to  said 
Charles  B.  Wilson  and  Elizabeth  H.  what- 
ever remained  of  said  property;  that,  in 
pursuance  of  said  agreement,  plaintiff  took 
possession  of  all  of  said  property,  both  real 
and  personal,  and  has  held  the  same,  except 
said  Fish  Haven  ranch,  which  Ellzalieth  H. 
took  possession  of,  and  ousteil  plaintiff,  on 
her  return  from  Utah,  in  1896.  It  is  also 
shown  that  said  deeds  Exhibits  A  and  C 
were   signed   by   Elizabeth   H.    Wilson   and 


Charles  B.  Wilson.  Elizabeth  admits  the 
signing,  but  avers  that  her  acknowledgment 
was  not  taken  as  required  by  law.  It  ap- 
pears that  she  signed  the  same  at  the  re- 
quest of  her  husband,  and  then  wrote  the 
following  note  to  the  notary  who  certified  to 
such  acknowledgment,  to  viit:  "Fish  Haven, 
Boar  r^ke  Co.,  Idaho,  2nd  Oct.,  1895.  J.  C. 
Rich,  Esq.— Dear  Sir:  Just  a  line  to  inform 
you  I  signed  the  two  documents  of  my  free 
will  and  accord.  Tours,  truly,  E.  H.  Wilson.'" 
Upon  the  receipt  of  said  note,  J.  0.  Rich  cer- 
tified to  the  due  acknowledgment  of  the  ex- 
ecution of  said  deeds  as  having  been  made 
by  E.  H.  Wilson.  She  now  attacks  said  deeds 
on  the  ground  that  her  acknowledgments 
thereto  were  not  taken  as  required  by  law, 
and  upon  that  issue  the  court  sustained  her 
contention. 

But  it  is  contended  by  counsel  for  plaintiff 
that  her  signature  was  not  necessary  to  the 
Instrument  conveying  the  Howdon  ranch,  and 
that  her  defective  acknowledgment  to  that 
Instrument  In  no  wise  affected  the  validity 
of  said  instrument,  as  the  property  convey- 
ey  thereby  was  not  the  homestead  of  the  de- 
fendant Elizabeth  H.  Wilson,  or  was  not  a 
part  of  the  community  property  occupied  or 
used  by  the  husband  and  wife  as  a  resi- 
dence. Section  2505,  Rev.  St.  1887,  provides 
that  the  husband  has  the  management  and 
control  of  the  community  property,  with  the 
like  Absolute  power  of  disposition  (other 
than  testamentary)  as  he  has  of  his  separate 
estate;  but  such  power  of  disposition  does 
not  extend  to  the  homestead,  or  to  that  part 
of  the  common  property  occupied  or  used  by 
the  husband  and  wife  as  a  residence.  Un- 
der the  provisions  of  that  section,  the  hus- 
band had  the  absolute  right  to  dispose  of 
and  convey  the  said  Howdon  ranch  without 
the  signature  of  his  said  wife,  as  It  was  not 
the  homestead  or  a  part  of  the  common 
property  occupied  or  used  by  the  husband 
and  wife  as  a  residence.  Hence  said  In- 
strument or  deed  which  was  given  as  security 
for  the  payment  of  money  was  valid  without 
the  wife's  signature,  and  was  not  rendered 
invalid  by  the  wife  having  signed  it,  and  her 
acknowledgment  thereto  being  defectively 
taken.  Tolnian  v.  Smith,  85  Cal.  280,  24 
Pac.  743. 

.48  to  the  other  deed,  which  conveyed  the 
Fish  Haven  ranch,  a  different  state  of  facts 
exists.  At  the  time  said  deed  was  made, 
Cliarles  B.  Wilson  and  Elizabeth  H.  Wilson 
occupied  and  used  the  same  as  a  residence, 
and  it  was  a  part  of  the  common  proi>erty. 
The  evidence  establishes  beyond  a  doubt  that 
Mrs.  Wilson  did  not  appear  before  the  ac- 
knowledging officer;  that  such  ofllcer  did  not 
make  her  acquainted  with  the  contents  of 
said  Insti-ument,  without  the  hearing  of  hor 
husband.  It  shows  that  none  of  the  require- 
ments  of  section  2950,  Rev.  St  1887,  were 
complied  with  in  taking  said  acknowIe<1«;- 
ment;  and  for  that  reason  said  Instmment 
was  not  a  valid  conveyance  or  Instrument. 
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Coansel  for  appellant  contend  that  the 
finding  of  facts  does  not  cover  the  material 
Issues  made  by  the  pleadings,  and  for  that 
reason  does  not  settle  the  rights  of  the  par- 
ties. The  rule  Is  well  settled  that  the  find- 
ing of  facts  must  respond  to  all  of  the  mate- 
rial Issues,  and,  If  it  does  not  do  so,  the 
rights  of  the  parties  are  not  settled  thereby. 
Bosquett  v.  Crane,  51  Cal.  505;  Phlpps  v. 
Ilnrlan,  53  Cal.  87;  Ernst  r.  Cummlngs,  55 
CaL  179;  Carson  v.  Thews,  2  Idaho,  162,  9 
Pac.  605;  Irrigation  Oo.  v.  Jenliins  (Utah)  31 
Pac.  080. 

Upon  a  careful  examination  of  the  plead- 
ings, we  conclude  that  there  are  a  number 
of  material  Issues  made  by  the  pleadings  to 
which  the  finding  of  facts  fails  to  respond. 
The  court  found  that  a  partnership  existed 
between  the  plaintiff  and  defendant  Charles 

B.  Wilson  and  others.  We  do  not  think 
said  finding  is  sustained  by  the  evidence. 
The  evidence  shows  that  an  effort  to  form  a 
partnership  was  made  by  William  T.  Wil- 
son, and  for  a  time  he  no  doubt  believed  that 
the  partnership  contract  contained  in  the 
transcript  had  been  properly  executed  and 
I>ustne8s  was  being  done  under  it  But  the 
evidence  shows  that  he  was  mistalcen,  and 
had  been  deceived  by  defendant  Brereton  In 
that  regard,  and,  as  a  matter  of  fact,  no 
business  whatever  was  ever  done  by  said 
contemplated  co-partnership.    The  witness  6. 

C.  Gray,  who  had  large  money  transactions 
with  defendant  Charles  B.  Wilson,  covering 
a  considerable  period  of  time,  and  who  was 
a  keen,  shrewd  banker,  took  as  security 
mortgages  on  nearly  all.  If  not  all,  of  the 
property  In  controversy  as  the  property  of 
said  Charles  B.  Wilson.  Mr.  Gray  testified 
that  he  had  done  a  great  deal  of  business 
with  said  Charles  B.  Wilson,  and  that  In 
189i  or  1895  he  (C.  B.  Wilson)  was  owing 
him  (the  witness)  f:6,500,  and  that  In  all  his 
business  transactions  with  Charles  B.  Wll- 

'son  he  had  no  knowledge  of  the  existence 
of  a  partnership  wherein  William  T.  Wilson 
was  a  partner.  A  trust  deed  was  given  to 
witness  Gray,  as  trustee,  in  which  was  in- 
cluded some  of  the  property  now  claimed  by 
the  defendants  to  have  belonged  to  the  al- 
leged partnership,  and  defendant  Brereton 
testified  In  regard  to  what  was  said  by  him 
at  the  time  said  deed  was  given,  as  follows: 
"I  might  have  said  to  Mr.  Senter  and  Mr. 
Bunting,  when  the  trust  deed  was  given  to 
Mr.  Gray,  that  Dr.  Wilson  had  helped  Char- 
lie before,  and  I  was  confident  he  would  help 
him  again;  that  he  had  sent  Charlie  money 
to  put  Into  cattle,  and  I  thought  he  would 
advance  more  money.  The  money  that  Dr. 
Wilson  sent  was  just  an  investment  I 
think  he  expected  something  in  return." 
Had  said  witness  known  at  that  time  that 
Dr.  Wilson  and  McRae  were  partners  In 
said  business,  and  that  the  property  con- 
■veyed  by  said  deed  belonged  to  such  co-part- 
nership, it  would  have  been  the  most  natural 
th'jig  for  him  to  have  said  so,  Instead  of 


saying  what  he  did  on  that  occasion.  The 
paper  marked  "Partnership  Deed"  was 
shown  said  witness,  and  he  testified  that 
the  words,  "Signed  under  protest"  and  writ- 
ten in  pencil  across  said  deed,  were  written 
by  said  C.  B.  Wilson  about  a  week  before 
he  signed  said  deed.  Charles  B.  Wilson  tes- 
tified that  the  agreement  to  enter  into  part- 
nership was  never  executed;  that  the  part- 
nership was  never  entered  into,  and  that  no 
business  was  ever  done  under  any  partner- 
ship; that  at  the  time  he  signed  said  agree- 
ment under  protest  he  was  very  hard  pinch- 
ed, and  needed  money.  The  plaintiff,  W.  T. 
Wilson,  testified  that  there  was  no  partnership; 
that  Brereton  had  led  him  to  believe  that  said 
partnership  agreement  had  been  signed,  but 
afterwards  admitted  ttiat  it  had  not  been  le- 
gally signed.  There  Is  no  evidence  in  the  rec- 
ord to  show  that  any  bu^ness  had  been  trans- 
acted under  any  partnership  agrenuent  what- 
ever. Elizabeth  H.  Wilson  testified  that  her 
husband  bad  told  her  that  plaintiff  was  his 
xwrtner.  Brereton,  who  was  at  one  time  the 
confidential  friend  of  Charles  B.  Wilson,  and 
assisted  him  in  getting  money  from  plaintiff, 
testified  that  a  partnership  existed,  and 
bases  bis  testimony  on  said  partnership 
agreement— an  agreement  which  he,  as  go- 
between,  got  Charles  B.  to  sign  under  pro- 
test Although  a  confidential  friend  (appar- 
ently) of  the  Wilsons,  and  conversant  with 
the  business  of  (Charles  B.,  he  failed  to  show 
a  single  business  transaction  under  said  part- 
nership agreement,  of  all  the  many  business 
transactions  Charles  B.  must  have  had  In 
conducting  the  Howdon  ranch,  consisting  of 
about  1;000  acres,  in  buying,  selling,  and 
caring  for  the  large  number  of  cattle  con- 
nected with  said  ranch,  borrowing  money 
and  purchasing  machinery  to  carry  on  said 
ranch.  Out  of  all  those  many  business  trans- 
actions, not  one  is  shown  to  have  been  done 
as  a  partnefshlp  transaction.  The  court 
erred  in  finding  that  a  co-partnership  existed 
between  William  T.  and  Charles  B.  Wilson 
and  Charles  Alexander  McRae. 

In  case  the  trial  court  should  hold  the  ac- 
knowledgment of  Elizabeth  H.  Wilson  to  the 
deed  conveying  the  Fish  Haven  ranch  defect- 
ive, the  plaintiff  asked  to  be  subrogated  to 
the  rights  of  the  mortgagee,  G.  C.  Gray,  in 
the  mortgages  conveying  said  ranch  to  said 
Gray,  which  mortgages  were  paid  off  and  8:it- 
isfied  by  the  plaintiff  on  the  2d  day  of  Octo- 
ber, 1805.  The  court  found,  as  a  conclusion 
of  law,  that  the  plaintiff  was  not  entitled  to 
be  subrogated  to  the  rights  of  said  Gray  un- 
der said  mortgages.  It  appears  from  the  rec- 
ord that  the  plaintiff,  under  an  agreement 
with  defendant  C.  B.  Wilson,  paid  off  a  large 
amount  of  indebtedness  due  from  C.  B.  Wil- 
son to  said  Gray  and  divers  other  persons, 
which  indebtedness  was  secured  by  mortga- 
ges and  trust  deeds  on  the  Fish  Haven  and 
Howdon  ranches  and  other  property;  that  the 
agreement  was,  in  consideration  of  such  pay- 
ments, C.  B.  Wilson  would  give  to  the  plain- 
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tiff  security  oA  said  ranches,  and  a  bliyof  sale 
of  certain  personal  property  to  secure  the 
money  so  paid,  and  also  give  him  possession 
of  said  property,  and  the  right  to  control  and 
sell  the  sam^;  and,  in  pursuance  of  said  agree- 
ment and  such  payments,  deeds  absolute  on 
their  face  were  made,  signed,  and  acknowl- 
edged as  above  set  forth,  and  possession  of 
all  of  said  property  was  given  to  the  plaintiff. 
Thereafter  Elizabeth  H.  Wilson  ousted  the 
plaintiff  from  the  Fish  Haven  ranch,  and  has 
since  retained  possession  thereof.  The  said 
deed  conveying  said  Fish  Haven  ranch  to 
plaintiff  is  void  because  of  the  defective  ac- 
knowledgment of  Elizabeth  H.  Wilson.  Plain- 
tiff paid  off  a  valid  lien  on  said  ranch,  with 
the  agreement  and  understanding  that  be 
should  have  a  valid  mortgage  (which  was  a 
deed  on  Its  face)  of  said  ranch  to  secure  the 
repayment  of  the  money  so  advanced  by  him. 
Under  those  facts,  is  the  plaintiff  entitled  to 
be  subrogated  to  the  rights  and  remedies  of 
the  mortgagee  whose  claim  he  paid,  as  above 
set  forth?  "Subrogation,"  as  defined  by  the 
leading  text  writers  and  lexieogrnpbers,  Is  the 
substitution  of  one  person  in  the  place  of  an- 
other as  a  creditor,  the  new  creditor  succeed- 
ing to  the  rights  of  the  former;  the  mode  by 
which  a  third  person  who  pays  a  creditor  suc- 
ceeds to  his  rights  against  the  debtor.  Un- 
der that  definition,  when  one  person,  being 
under  obligation  to  do  so,  or  Is  interested  in 
so  doing,  pays  the  debts  of  another,  he  may 
be  subrogated  to  all  the  rights,  securities,  and 
remedies  of  the  creditor.  See  Harris,  Subr. 
i  130.  It  is  also  held  by  respectable  authori- 
ty, where  one,  as  a  mere  volunteer,  having 
no  interest  to  protect,  pays  the  debts  of  an- 
other, the  payment  operates  as  an  extinguish- 
ment of  the  claim,  and  the  doctrine  of  subro- 
gation does  not  apply.  McNeil  v.  Miller  (W. 
Va.)  2  S.  E.  335;  Wadsworth  v.  Blaise  (Minn.) 
45  N.  W.  1131.  The  plaintiff,  as  shown  by 
the  facts  of  this  case,  was  not'a  mere  volun- 
teer, and  had  interests  to  protect  The  pay- 
ment of  the  debts  of  the  defendant  C.  B.  Wil- 
son, a  part  of  which  debts  were  secured  by 
mortgage  on  said  Fish  Haven  ranch,  under 
the  agreement  that  he  should  have  valid  se- 
curity on  said  Fish  Haven  ranch  for  such 
payment,  clearly  brings  him  within  the  rule 
of  subrogation  above  stated,  as  the  security 
which  he  received  was  defeated  by  the  de- 
fendants for  whom  he  advanced  the  money, 
and  who  agreed  to  give  him  valid  security. 
It  Is  contended  by  counsel  for  defendants  that 
plaintiff  got  the  liind  of  security  he  bargained 
for  and  expected  to  gef,  and  for  that  reason 
he  cannot  be  subrogated.  In  that  counsel  Is 
mistalsen.  Plaintiff  did  not  get  the  Icind  of 
security  he  bargained  for  and  expected  to 
get.  He  did  not  expect  to  get  security  that 
did  not  secure,  and  that  could  be  defeated  by 
the  party  giving  it  He  stipulated  for  secu- 
rity, and  failed  to  get  It,  and  is  entitled  to  be 
subrogated  to  all  of  the  rights  and  remedies 
of  the  creditor  or  creditors  whose  claims  he 
paid,  to  the  extent  which  said  claims  were  a 


lien  on  said  ranch.  The  judgment  must  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial.  In  case  none 
of  the  parties  care  to  introduce  other  testi- 
mony, tlie  court  may  hear  argument  of  re- 
spective counsel  on  the  evidence  as  it  appears 
In  the  record  or  fallen  from  the  reporter's 
notes,  and  make  finding  of  facts  and  conclu- 
sions of  law  and  enter  Judgment  In  conformi- 
ty with  the  views  expressed  in  this  opinion. 
Costs  of  this  appeal  are  awarded  to  the  ap- 
pellant. 

HUSTON,  0.  J.,  and  QUAHLBS,  J.,  concur. 


(20  Utah.  45i 
KLOPENSTINB  t.  HATS. 
(Supreme  Coart  of  Utah.   June  16,  1899.) 

PRACTICE  —  SUPPLEMENTAL  FINDINGS  —  MIN- 
ING LOCATION— FAILURE  TO  DO  ASSESSMENT 
■WORK  —  RESUMPTION  OF  WORK  —  EFFECT- 
ASSESSMENT  WORK— HOW  DONE— BVIDBNCB 
—DEED  IN  CORRECTION  OP  FORMER  DEED- 
WHEN  ADMISSIBLE  —  NEW  TRIAL  —  NBWLY- 
DISCOVERED  EVIDENCE:— EQUITY— FINDINGS 
OF  TRIAL  COURT— WHEN  NOT  DISTURBED. 

1.  It  is  not  good  practice,  after  findings  and 
judgment  for  the  court  to  supplement  such  find- 
ings, and  file  additional  findings  at  the  request 
of  either  party,  while  the  judgment  is  allowed  to 
stand.i 

2.  Although  the  owner  of  a  mining  location, 
originally  valid,  has  failed  in  his  assessment 
work,  so  that  the  ground  is  open  to  telocation, 
yt't  if,  before  any  valid  relocation  is  made  by 
others,  or  after  the  abandonment  of  a  valid  re- 
location, the  original  locator  or  his  grantee  re- 
sumes possession,  and  does  the  necessary  woric, 
his  rights  are  revived  under  the  original  loca- 
tion. 

3.  Assessment  work  for  a  mining  claim  may 
be  done  on  an  adjoining  claim,  where  it  is  shown 
tliat  it  was  intended  for  such  claim,  and  that 
the  work  done  would  inure  to  its  benefit.^ 

4.  In  an  action  involving  the  title  and  right  to 
possession  of  certain  mining  ground,  a  deed  giv- 
en by  the  original  locator  to  plaintiff  prior  to  the 
commencement  of  the  action,  for  the  purpose  of 
correcting  the  description,  is  properly  admitted^ 
as  bearing  on  the  rights  of  parties. 

5.  To  entitle  a  party  to  a  new  trial  on  the 
groimd  of  newtv-discovered  evidence,  it  must 
appear  (1)  that  he  used  reasonable  diligence  to 
discover  and  produce  snch  evidence  at  the  for- 
mer trial,  and  that  his  failure  was  not  due  to  his 
own  negligence;  (2)  that  it. is  not  simply  cumu- 
lative; (3)  that  such  evidence  does  not  tend 
simply  to  impeach  an  adverse  witness:  (4)  that 
the  evidence  is  material,  and  would  likely  have 
produced  a  different  result,  if  introduced  at  the 
former  trial;  (5)  that  the  defeated  party  had  no 
opportunity  to  make  the  defense,  or  was  pre- 
vented from  so  doing  by  unavoidable  accident 
or  the  fraud  or  improper  conduct  of  the  other 
party. 

G.  In  an  equity  case,  when  the  testimony  is 
conflicting,  this  court  will  not  distiu-b  the  find- 
ings of  the  trial  court,  unless  so  manifestly  er- 
roneous as  to  demonstrate  some  oversight  or 
mistake  affecting  the  substantial  rights  of  ap- 
pellant" 

(Syllabus  by  the  Court.) 


I  Clawso- 
a  Wils 

»Me 

Watso 


52  Pac.  9,  16  Utah.  300. 
56  Pac.  300,  18  Utah. 
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Appeal  from  district  court.  Salt  Lake  coun- 
ty;  Ogden  Hiles,  Judge. 

Action  by  Michael  Klopenstlne  against  S. 
Hays.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

This  Is  an  action  brought  by  the  plalntlCT, 
who  claims  to  be  the  owner  of  the  Jupiter 
lode  mining  claim,  against  the  defendant,  who 
claims  to  be  the  owner  of  the  Juniper  lode 
mining  claim,  and  to  own  plaintiff's  title  to 
the  Jupiter  by  relocation.  Plaintiff  asks  to 
hare  his  title  quieted  and  confirmed,  and  for 
Injunction. 

After  a  hearing  on  the  merits,  the  court 
made  its  findings  of  fact  and  conclusions  ot 
law,  which,  so  far  as  material,  are  as  fol- 
lows: "(2)  That  on  the  14th  day  of  May, 
1881,  the  Jupiter  lode  mining  claim,  In  the 
West  Mountain  mining  district,  Salt  Lake 
county,  Utah,  was  located  by  Thomas  B. 
Jones  and  Joseph  Householder;  that  on  the 
23d  day  of  April,  1883,  Joseph  Householder 
conveyed  his  one-half  Interest  in  the  Jupiter 
claim  to  J.  D.  Lamb;  that,  in  1886,  Thomas 
E.  Jones,  through  his  attorney  In  fact,  John 
Strlckley,  conveyed  his  one-half  Interest  to 
plaintiff  and  one  Hcrrick;  that,  in  1889,  plain- 
tiff duly  advertised  out  the  Interests  of  J.  D. 
Lamb  and  said  Herrlck  in  said  claim  for 
their  failure  to  do  their  share  of  the  assess- 
ment work  on  said  claim  in  previous  years. 
(3)  That,  In  1881  and  1882,  Thomas  B.  Jones 
and  Joseph  Householder  did  some  work  upon 
the  Jupiter  claim."  "(5)  That  notice  of  loca- 
tion of  said  Jupiter  claim  was  posted  on  the 
ground  at  the  time  of  location  of  said  claim, 
and  that  said  dalm  was  at  the  same  time 
duly  staked  at  the  corners  so  that  boundaries 
of  said  claim  could  be  readily  traced;  that 
said  stakes  were  standing  In  1885,  when  this 
plaintiff  acquired  his  first  Interest  In  said 
claim,  and  have  been  substantially  main- 
tained by  this  plaintiff  from  that  date  down 
to  the  present  time.  (6)  That  this  plaintiff 
went  Into  possession  of  all  of  said  Jupiter 
lode  mining  claim  on  the  14th  day  of  August, 
1885,  and  that  since  said  date  this  plaintiff, 
Klopenstlne,  had  done  work  upon  said  dalm 
sufficient  in  value  to  satisfy  the  statutes  and 
rules  of  the  mining  district  where  the  claim 
Is  situated,  being  at  least  one  hundred  ($100) 
dollars'  worth  of  work  for  said  claim  in  each 
year  from  1885  down  to  the  present  time. 
(7)  That,  in  1883,  Joseph  Householder,  at  the 
request  of  Thomas  B.  Jones,  located  a  claim 
called  the  'Juniper,'  under  which  location  the 
defendant  in  this  action  now  claims,  which 
said  location  overlaps  and  conflicts  with  the 
Jupiter  claim;  that  no  work  was  done  on 
said  Jnnlper  dalm  until  1885,  when  some 
work  was  done  by  Householder;  that  from 
1885  until  1892  no  work  was  done  on  the 
Juniper  claim."  And  as  conclusions  of  law 
the  court  finds:  "First,  that  the  location  of 
the  Jupiter  claim,  in  1881,  was  a  valid  and 
perfect  location,  made  in  accordance  with  the 
statutes  of  the  United  States  and  the  then 


territory  of   Utah   and   the   rules   of   West 
Mountain  mining  district;   second,   that  the 
Juniper  location  was  never  validated;   third, 
that  this  plaintiff  resumed  work  on  said  Jupi- 
ter claim  after  its  location,  and  before  any 
other  rights  bad  intervened,  In  the  month  of 
August,  1885;    fourth,  that  this  plaintiff  has 
maintained  his  possession  of  said  claim  ever 
i  since,  and  has  complied  with  the  laws  In  re- 
I  spect  to  annual  work;   fifth,  that  this  plaln- 
'  tiff  is  entitled  to  the  ground  covered  by  the 
Jupiter  location,  and  is  entitled  to  enter  and 
'  patent  the  same." 

I      Frank   Hoffman,   for  appellai^t.     Geo.   L. 

I  Nye,  for  respondent. 

I 

I  After  staUng  the  facts,  MINER,  J.,  deUv- 
'  ered  the  opinion  of  the  court. 
I  Subsequent  to  the  signing  and  filing  of  the 
'  findings  of  fact,  conclusions  of  law,  decree. 
{  and  judgment,  appellant'  made  a  motion  for 
I  additional  findings  of  fact,  and  alleges  error 
on  the  refusal  of  the  court  to  grant  his  motion. 
We  find  no  error  in  this  refusal.  The  mo- 
tion was  not  made  until  after  the  findings 
were  filed  and  judgment  entered.  In  Clawson 
V.  Wallace.  16  Utah,  300,  52  Pac.  9,  It  was 
held  not  good  practice,  after  findings  and 
judgment,  for  the  court  to  supplement  such 
findings,  and  file  additional  findings,  at  the 
request  of  either  party,  while  the  judgment 
is  allowed  to  stand.  In  equity  cases,  the  ap- 
peal comes  here  upon  both  questions  of  law 
!  and  fact,  and  It  is  made  our  duty  to  review 
I  both  questions,  when  properly  presented.  It 
I  appears  that  on  December  10,  1883,  after 
'  Jones  and  Householder  had  located  the  Jupl- 
!  ter,  in  1881,  without  doing  all  the  assessment 
work  for  the  years  1882  and  1883,  Joseph 
Householder,  at  the  request  of  Jones,  located, 
or  relocated,  the  Juniper  on  the  same  ground 
and  original  lode  covered  by  the  Jupiter,  for 
the  alleged  reason  that  the  ground  had'  been 
abandoned.  The  notice  states  that  a  reloca- 
tion was  made.  The  court  found,  and  the 
testimony  shows,  that  this  location  overlaps 
and  conflicts  with  -the  Jupiter.  No  work  was 
done  on  the  Juniper  after  its  location,  in 
1883,  until  1885,  when  Householder  did  a 
little  work  in  cleaning  ont  an  old  shaft,  but 
not  suflldent  to  cover  the  assessment  work 
required  by  law,  and  from  1885  to  1892  very 
little,  If  any,  work  was  done  on  the  Juniper. 
We  are  unable  to  flnd  evidence  that  the  Ju- 
niper was  staked  at  the  time  of  its  location 
or  relocation,  nor  was  there  any  marking  of 
the  location  on  the  ground  so  that  its  bounda- 
ries could  be  readily  traced,  but  stakes  were 
set  some  time  after  1885,  but  before  this  ac- 
tion was  brought.  It  appears  from  the  testi- 
mony that  when  the  Jupiter  was  located  its 
location  was  marked  upon  the  ground  so  that 
its  boundaries  could  be  readily  traced.  The 
claim  was  staked  on  the  day  of  its  location, 
on  May  14,  1881,  and  at  the  same  time  monu- 
ments of  rock  were  erected  and  notice  of  dis- 
covery was  posted  thereon.    The  witness  said: 
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"I  put  up  the  discorery  stakes,. anU  one  on 
each  corner,  making  in  all  five  stakes.  I 
located  the  Jupiter,  and  staked  It  on  the  day 
of  location,  and  put  up  monuments  of  rock 
and  a  notice  of  the  discovery."  In  August, 
1885,  plaintiff  took  possession  of  the  Jupiter. 
At  this  time  tlie  corner  stakes  were  up,  and 
have  since  then  been  maintained  by  the  plain- 
tiff. Plaintiff  performed  ?200  worth  of  work 
on  the  Jupiter  in  1885.  Assessment  work  was 
l)erformed  on  the  Jupiter  from  1885  to  1897, 
inclusive,  by  the  plaintiff.  The  work  was 
done  upon  the  Venus,  an  adjoining  claim  to 
the  Jupiter,  through  the  tunnels  on  the  Venus, 
for  the  development  of  both  claims.  The  Ju- 
piter and  Venus  were  claims  held^  In  common. 
Notice  that  the  work  was  being  done  upon 
tlie  claims  was  posted  thereon  each  year. 
These  notices  were  to  the  effect  that  the 
work  was  being  done  upon  the  Venus  for  the 
development  of  the  Jupiter  and  Venus  clahns. 
The  Jupiter  claim  was  located  in  April,  1881. 
The  time  for  the  first  annual  work  thereon 
expired  on  the  3l8t  day  of  December,  1882. 
Sufficient  work  not  having  been  performed, 
the  claim  was  then  open  to  a  valid  location, 
but  no  rights  could  be  acquired  therein  by  an 
invalid  location.  Tlie  Juniper  location  was 
made  to  overlap  the  Jupiter,  December  10, 
1883,  and  conflicted  therewith;  but,  as  we 
have  seen,  no  stakes  were  then  set  or  assess- 
ment labor  performed  thereon,  and  the  loca- 
tion was  not  marked  on  the  ground  as  re- 
quired by  the  statute.  It  follows  that  the 
Juniper  location  was  Invalid,  and,  even  if 
valid.  It  was  abandoned  and  forfeited  by  its 
locators  l)etween  the  day  of  its  location  and 
August,  1885,  when  plaintiff  took  possession 
of  the  Jupiter  under  his  location,  and  per- 
formed the  assessment  work  thereon  from 
thence  hitherto. 

Plaintiff,  having  gone  into  possession  of  the 
Jupiter  in  August,  1885,  as  grantee  of  the 
locator,  performed  assessment  work  thereon 
to  the  time  of  the  commencement  of  this  suit, 
and  the  claim  having  been  originally  located 
in  accordance  with  law,  in  a  regular  and 
valid  manner,  and  no  substantial  and  inter- 
vening rights,  prior  to  his  entry  thereon,  hav- 
ing accrued,  or.  If  any  such  rights  had  ac- 
crued, the  same  having  been  abandoned  by 
failure  of  the  locators  to  do  the  assessment 
work  as  provided  by  law,  the  performance  of 
the  assessment  work  by  the  plaintiff,  in  the 
interest  of  the  original  location,  revives  his 
right  thereto,  even  if  all  tlie  assessment  work 
had  not  been  done  thereon  prior  to  his  entry, 
and  the  fact  of  such  Intermediate  relocation 
of  the  Juniper  by  the  defendant  or  his  gran- 
tors, under  the  circumstances  shown,  cannot 
aid  the  defendant.  In  Mining  Co.  v.  Barclay, 
82  Fed.  554,  It  is  held  that,  "although  the 
owner  of  a  location  has  failed  to  do  the  neces- 
sary assessment  work,  so  that  the  ground  is 
subject  to  a  relocation,  yet  if.  before  any  valid 
relocation  by  others,  he  jKjrforms  the  amount 
of  the  assessment  work  required  by  the  stat- 
ute, then  his  rights  are  revived,  and  a  subse- 


quent relocation  is  Invalid."  And  "where  re- 
locations have  been  made  after  the  owner  of 
the  original  location  has  failed  beyond  the 
statutory  time  to  do  the  necessary  assess- 
ment work,  but  such  relocations  are  after- 
wards abandoned,  and  thereafter  the  owner 
of  the  original  location  performs  assessment 
work  which  revives  his  rights,  the  fact  of 
such  intermediate  relocations  cannot  aid  one 
who  subsequently  attempts  to  relocate  the 
same  ground."  As  to  work  performed  on 
adjoining  claims,  the  same  case  holds  that 
"assessment  work  done  upon  a  number  of  ad- 
joining claims,  to  the  amount  required  to  be 
done  on  all  of  them  for  the  year,  is  sufficient 
to  hold  all  of  tliem,  if  it  be  clearly  shown 
that  it  was  Intended  as  the  annual  assess- 
ment work  upon  all  the  claims,  and  that  it 
was  of  such  a  character  that  it  would  inure 
to  their  benefit"  Wilson  v.  Mining  Co.,  18 
Utah,  — ,  56  Pac.  300. 

The  record  also  shows  that  in  October. 
1897,  Jones  gave  a  deed  to  the  Jupiter  to  the 
plaintiff  in  correction  of  a  deed  made  by 
Jones  to  the  plaintiff  in  1885,  wherein  the 
Jupiter  lode  was  Intended  to  be  conveyed,  but 
the  claim  was  erroneously  described  as  the 
Juniper.  An  exception  was  taken  to  the  In- 
troduction of  this  deed  in  evidence,  but  we 
are  of  the  opinion  that  it  was  properly  admit- 
ted, as  it  had  a  direct  bearing  upon  the  rights 
of  the  parties,  and  was  obtained  before'the  ac- 
tion was  commenced.  It  was  shown  that 
Jones  owned  and  intended  to  convey  the  Ju- 
piter claim  to  the  plaintiff  in  1885. 

Tlie  appellant  contends  that  the  court  erred 
in  refusing  to  grant  a  new  trial  based  upon 
the  affidavit  of  one  Lamb,  because,  of  newly- 
discovered  evidence.  The  facts  presented  In 
this  affidavit,  If  time,  would  tend  to  Impeach 
and  contradict  the  testimony  of  the  plaintiff. 
In  some  respects  the  testimony  is  cumulative, 
and  no  reason  is  shown  why,  with  reasonable 
diligence,  the  witness  Lamb  could  not  have 
been  produced  at  the  triaL  It  is  well  settled 
that,  to  entitle  a  defeated  party  to  a  new  trial 
on  the  ground  of  newly-discovered  evidence. 
It  must  appear  (1)  that  he  used  reasonable 
diligence  to  discover  and  produce  at  the 
former  trial  the  newly-discovered  evidence, 
and  that  his  failure  to  do  so  was  not  the  re- 
sult of  his  own  negligence;  (2)  that  the  newly- 
discovered  evidence  Is  not  simply  cumulative; 

(3)  that  such  evidence  is  not  sufficient  if  it 
simply  be  to  impeach  an  adverse   witness; 

(4)  it  must  be  material  to  the  issues,  and  so 
important  as  to  satisfy  the  court,  by  reason- 
able inference,  tliat  the  verdict  or  Judgment 
would  have  been  different  had  the  newly-dis- 
covered evidence  been  introduced  on  the  for- 
mer trial;  (5)  that  the  defeated  party  had  no 
opportunity  to  make  the  defense,  or  was  pre- 
vented from  doing  so  by  unavoidable  accident, 
or  the  fraud  or  improper  conduct  of  the  other 
party,  without  fault  on  his  part  Stoakes  t. 
Monroe,  .30  Cal.  383;  Miller  v.  Morse,  23  Mich. 
305;  Gray  v.  Barton,  62  Mich.  186,  28  N.  W.  813; 
Grady  v.  People,  125  Hi.  122,  16  N.  E.  654. 
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We  find  no  error  In  the  refusal  of  tbe  coart 
to  grant  a  new  trial  on  the  ground  of  newly- 
discovered  evidence. 

The  appellant  also  contends  that  he  was 
prejudiced  by  the  introduction  of  certain  evi- 
dence over  his  objection.  We  have  carefully 
examined  ail  the  several  allegations  of  error 
as  affecting  the  case,  but  discover  no  error 
in  the  admission  of  such  evidence.  This  was 
an  equity  case.  It  was  regularly  tried  in  tbe 
district  court,  and  tbe  facts  were  found  on 
all  material  issues.  Under  such  circumstan- 
ces, this  court  will  not  disturb  such  findings 
unless  they  are  found  to  be  so  manifestly 
erroneous  as  to  demonstrate  some  oversight 
or  mistal^e  on  the  part  of  the  court  which  ma- 
terially affects  the  substantial  rights  of  the 
appellant  McKay  v.  Farr,  15  Utah,  261,  49 
Pac.  049;  Watson  v.  Mayberry,  15  Utah,  265, 
49  Pac.  479.  The  findings  are  supported  by 
the  evidence.  We  find  no  reversible  error  in 
the  record.  The  Judgment  of  tbe  district  court 
is  affirmed,  with  costs. 

BARTCH,  C.  X,  and  BASKIN,  X,  concur. 


(20  Utah,  73) 

CAHOON  et  al.  v.  WEST  ct  al. 

(Supreme  Court  of  Utah.    June  16,  1899.) 

CONVERSION— WRONGFUL  ATTACHMENT— EVI- 
DENCE —  CROSS-EXAMINATION  —  WITNESS- 
IN  FORMER  TRANSACTION  —  RANGE  OF 
CROSS-EXAMINATION. 

1.  lu  an  action  for  conversion  of  goods  by  a 
le^-y  and  sale  in  an  attachment  proceeding,  tes- 
timony by  the  attachment  defendant,  placed  on 
the  witness  stand  by  plaintiffs,  that  he  was  "tbe 
party  who  made  the  bill  of  sale  [of  the  goods  in 
qnestion]  to  plaintiffs,"  was  tantamount  to  say- 
ing not  only  that  he  executed  the  paper  writing, 
but  that  he  delivered  the  goods;  and  defendants 
were  then  entitled  to  cross-examine  the  witness 
as  to  all  matters  connected  with  tbe  transaction. 

2.  Where  the  good  faith  of  a  transaction,  in 
which  a  certain  witness  was  the  principal  actor, 
is  directly  involved,  a  wide  range  should  be  per- 
mitted on  cross-examination. 

(Syliabns  by  the  Court.) 

Appeal  from  district  court.  Salt  Jjake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Action  by  John  P.  Gaboon  and  Reynolds 
Cahoon  against  Brigham  E.  West  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed. 

George  L.  Nye,  for  appellants.  C.  P.  &  F. 
C.  Loofbourow,  for  respondents. 

BARTCH,  C.  J.  This  Is  an  action  on  an 
ofllclal  bond  against  the  principal  and  sure- 
ties to  recover  damages  for  the  alleged  wrong- 
ful taking  and  di.sposlng  of  certain  goods 
claimed  by  the  plaintiffs.  It  appears  from 
the  record  that  the  goods  in  question,  con- 
sisting of  wWsky  and  other  liquors,  originally 
belonged  to  one  R.  H.  AVinder,  a  saloon  keep- 
er, and,  the  plalntiff.s  claim,  they  were  turned 
over  to  them  in  part  payment  of  a  debt  owed 
them  by  Winder.  The  defendant  AVest.  as 
constable,  under  an  attachment  proceeding  in 
an  action  commenced  before  a  Justice  of  the 


peace  by  tbe  Murray  Meat  &  Uve-Stock  Com- 
pany against  R.  H.  Winder,  made  a  levy  on 
the  goods,  and  afterwards  sold  the  same  on 
execution.  At  the  trial  of  this  cause  the 
plaintiffs  recovered  Judgment  against  all  of 
tbe  defendants,  who  thereupon  appealed. 

The  decisive  question  as  to  this  appeal  is 
whether  the  court  erred  In  sustaining  plain- 
tiffs' objection  to  certain  questions  asked  tbe 
witness  Winder  on  cross-examination.  Tbe 
witness,  who  was  the  defendant  in  the  attach- 
ment suit.  In  blB  examination  in  chief  was 
asked  questions,  and  testified,  in  part,  as  fol- 
lows: "Q.  You  are  the  party  who  made  the 
bill  of  sale  to  J.  P.  Cahoon  &  Bro.,  are  you? 
A.  Yes,  sir.  Q.  You  were  then  engaged  In 
the  liquor  business  at  Murray,  were  you?  A. 
Yes,  sir.  Q.  Were  you  familiar  with  tbe  val- 
ue of  liquors  at  that  time  and  at  that  place? 
A.  Yes,  sir."  On  cross-examination,  tbe  wit- 
ness was  asked,  among  others,  tbe  following 
questions:  "That  bill  of  sale  was  given  by 
you  to  J.  P.  Gaboon  &  Bro.,  was  It?  Mr. 
Winder,  were  those  goods  mentioned  in  the 
bill  of  sale  delivered  by  you  to  John  P.  Ca- 
hoon &  Bro.  on  the  date  mentioned  in  the 
bill  of  sale?  Were  those  goods  mentioned  in 
this  bill  of  sale  moved  from  the  place  where 
they  were  found  on  the  day  of  this  transac- 
tion, or  were  they  left  In  the  same  place,  or 
any  of  them  left  In  tbe  same  place,  where 
they  were  found  by  J.  P.  Cahoon  &  Bro. 
when  they  were  there  on  tbe  morning  of 
tbe  2d  of  August?"  We  are  of  the  opinion 
that  tbe. action  of  tbe  court,  in  refusing  to 
permit  tbe  witness  to  answer  these  ques- 
tions on  cross-examination,  was  erroneous 
and  prejudicial  to  the  rights  of  the  appel- 
lants. These  and  other  similar  questions,  sug- 
gested in  the  offer  of  proof  by  counsel  for 
the  defendants,  were  intimately  connected 
with  tbe  subject-matter  of  tbe  examination 
In  chief,  and  were  calculated  to  test  the  bona 
fides  of  the  bill  of  sale.  The  witness  was 
tbe  defendant  in  the  attachment  suit,  which 
was  commenced  on  tbe  day  after  the  bill  of 
sale  was  alleged  to  have  been  made,  and.  In 
his  examination  In  chief,  stated  that  he  made 
the  bill  of  sale  to  J.  P.  Cahoon  &  Bro.,  was 
In  tbe  liquor  business,  and  acquainted  with 
tbe  value  of  liquors.  Tbe  witness  was  shown 
to  be  the  owner  of  tbe  goods,  and  when  he 
stated  that  he  "made  the  bill  of  sale  to  Ca- 
hoon &  Bro."  it  was  tantamount  to  saying 
that  he  not  only  executed  the  paper  writing, 
but  delivered  the  goods,  for  without  delivery 
of  the  goods  there  could  be  no  valid  bill  of 
sale  which  would  affect  tbe  rights  of  other 
creditbrs.  The  appellant,  therefore,  was  en- 
titled to  cross-examine  the  witness  concern- 
ing all  matters  connected  with  that  transac- 
tion to  ascertain  whether  or  not  a  valid  bill 
of  sale  had  in  fact  been  made,  as  testified  to 
by  the  witness.  "A  witness  may  be  cross-ex- 
amined as  to  his  examination  in  chief  in  ail 
its  bearings."  1  Whart.  Ev.  i  530.  Mr.  Rice, 
in  his  work  on  Evidence  (volume  1,  p.  585), 
says:    "On  cross-examination,  counsel  should 
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be  allowed  a  free  range  within  the  subject- 
matter  of  the  direct  examination,  and  wide 
latitude  should  be  given  to  a  party  who  has 
to  prove  a  negative,  or  to  one  examining  a 
witness  who  was  a  participant  In  an  allei^ed 
fraud."  And  again,  on  page  5ti6,  the  author 
says:  "The  cross-examination  of  a  witness 
cannot  be  confined  strictly  to  the  precise  sub- 
jects called  to  his  attention  upon  his  direct 
examination,  but  should  be  allowed  to  ex- 
tend to  any  matter,  not  foreign  to  the  sub- 
ject-matter of  such  examination,  tending  to 
limit,  explain,  or  modify." 

In  the  case  at  bar,  the  good  faith  of  the 
transaction.  Id  which  the  witness  was  the 
principal  actor,  was  directly  Involved,  and 
therefore  a  wide  range  ought  to  have  been 
permitted  on  cross-examination.  Railroad 
Co.  V.  Van  Stelnburg,  17  Mich.  99;  Jacobsou 
V.  Metzger,  35  Mich.  103;  Kalk  v.  Fielding, 
60  Wis.  339,  7  N.  W.  296;  Balrd  v.  Daly,  (38 
N.  Y.  547. 

We  do  not  deem  It  necessary  to  consider 
or  pass  upon  any  other  point  presented.  The 
judgment  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below 
to  grant  a  new  trial.    It  Is  so  ordered. 

MINER  and  BASKIN,  JJ.,  concur. 


(20  Utah,  66) 

EVERILL  V.  SWAN,  City  Auditor. 
(Supremo  Court  of  Utah.     June  16,   1899.) 

POLICEMAN— UNLAWFUL  REMOVAL-RIGHT  TO 

Si>t  ">v— RARNINGS  IN  OTHER  EMPLOYMENT 
—JUDGMENT— RES  JUDICATA— UNNECESSARY 
ALLEGATION— AFFIRMATIVE  DEFENSES— MO- 
TION TO  STRIKE  OUT. 

1.  Where  a  public  officer,  or  policeman,  entitled 
to  a  fixed  salary,  is  unlawfully  removed,  and  pre- 
vented, through  no  fault  of  his  own,  from  per- 
forming the  duties  of  his  office,  he  Is  entitled  to 
recover  the  salary;  and  the  amount  earned  by 
h'lm  in  other  employment  during  his  unlawfid 
removal  should  nut  be  deducted  from  hia  unpaid 
salary,  even  if  the  whole  salary  has  been  paid  to 
another,  who  filled  the  supposed  vacancy.i 

2.  A  former  action  by  plaintiff,  practically 
Identical  with  this,  except  that  it  was  for  salary 
for  a  term  prior  to  the  commencement  of  that 
action,  and  this  action,  for  salaiy  between  the 
commencement  of  that  action  and  the  judg- 
ment of  this  court  therein,  having  been  com- 
menced two  months  after  plaintiff's  discharge, 
and  after  plaintiff  had  entered  other  employment, 
the  defenses  of  abandonment  and  other  employ- 
ment could  have  been  set  up  therein;  and,  this 
court  having  held  in  the  former  case  that  plain- 
tiff and  his  assizors  were  entitled  to  and  did 
hold  said  offices,  it  cannot  now  be  held  that  they 
were  abandoned.  Under  the  circumstances  an 
allegation  that  plaintiff  was  ready  and  willing  to 
perform  the  duties  of  office  was  uuuecossary,  and 
a  denial  became  unimportant. 

3.  Matters  in  defense,  which  could  have  been 
set  up  in  a  former  action,  not  having  been  there 
pleaded,  the  judgment  therein  is  conclusive,  as 
an  adjudication  between  the  parties,  not  only  as 
to  matters  actually  determined,  but  also  as  to 
eveiT  other  matter  which  might  have  been  liti- 
gated, omitted  through  negligence  or  inadvert- 


1  See  Kendall  v.  Raybould,  44  Pac.  1042,  13 
Utah,  220;  Pratt  v.  Swan,  52  Pac.  1092,  16 
Utah,  483;  Wllliama  v.  Clayton,  21  Pac.  398,  6 
Utah,  86. 


cnce;  and,  where  affirmative  matters  which 
might  have  been  pleaded  in  a  former  case  are 
set  out  in  an  answer,  they  are  properly  stricken 
out.  2 

^Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Application  by  Thomas  J.  Everill  for  a 
writ  of  mandamus  against  George  Swan,  city 
auditor  of  Salt  Lake  City.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

This  is  In  application  for  a  writ  of  man- 
damus against  the  city  auditor  of  Salt  Lake 
City,  lo  compel  him  to  draw  his  warrant  on 
the  city  treasurer  of  said  city  tor  the  salary 
due  to  the  petitioner  and  his  assignors,  as 
policemen  of  said  city,  from  August  1,  1898, 
up  to  and  including  November  25,  1896.  All 
the  matters  tending  to  show  a  right  in  the 
parties  to  the  salary  sought  to  be  recovered 
were  alleged.  It  was  also  alleged  that  the 
parties  were  wrongfully  discharged,  and  pre- 
vented from  performing  the  duties  of  their 
office,  by  the  city  of  Salt  Lake.  The  peti- 
tioner also  alleged  the  validity  of  the  ordi- 
nance providing  for  the  payment  of  salaries 
to  the  policemen,  demand  for  the  salaries  of 
the  respective  policemen,  the  appointment  of 
others  by  the  city  government  to  act  as  po- 
licemen in  the  place  of  those  dismissed,  and 
that  no  legal  removal  was  ever  made.  The 
petition  further  alleges  that  on  the  3d  day 
of  August,  1808,  EverlU  filed  a  petition  for 
a  writ  of  mandate  -against  the  defendant 
herein,  to  compel  him  to  draw  his  warrant 
on  the  city  treasurer  for  the  sum  of  $1,429.96, 
claimed  to  be  due  him  and,  his  assignors  for 
salaries  as  policemen  of  Salt  Lake  City,  from 
the  25th  day  of  May,  1898,  up  to  the  Ist  day 
of  August,  1898.  The  petition  in  that  former 
action  was  set  out  in  full  In  the  petition  in 
this  action,  and  it  Is  then  alleged  that  on  the 
6th  day  of  August,  189S,  defendant  filed  an- 
swer thereto,  and  thereafter  a  trial  was  had 
In  the  district  court,  and  a  judgment  ren- 
dered in  favor  of  the  defendant,  and  the  said 
case  was  by  the  said  petitioner  appealed  to 
the  supreme  court  of  the  statA  of  Utah,  and 
In  said  supreme  court  a  judgment  was  there- 
after, on  the  11th  day  of  November,  1898, 
rendered  In  favor  of  said  petitioner  and 
against  said  defendant  In  accordance  with 
the  prayer  of  said  petition,  whereby  all  the 
matters  in  this  present  action  have  been  de- 
termined In  this  court  in  favor  of  this  peti- 
tioner and  against  this  defendant,  the  appel- 
lant herein.  The  answer  of  the  defendant 
herein  admitted  all  the  foregoing  allegations 
of  the  petition,  except  that  it  denied  the  legal 
conclusion  that  in  the  former  action  all  the 
matters  In  the  present  action  were  deter- 
mined In  favor  of  the  petitioner.  The  an- 
swer further  contained  a  denial,  based  upon 
information  and  belief,  that  during  the  pe- 
riod in  question  the  petitioner  and  his  assign- 

<Peay  v.  Salt  Lake  Oty,  40  Pac.  206,  11 
Utah,  33L 
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OTB  were  ready  and  willing  to  iterform  the 
duties  of  their  office,  and  afiOrmatlTely  al- 
leged, In  substance  and  to  the  effect,  that  the 
payment  by  a  municipality  of  the  salary  of 
an  office  to  a  de  facto  officer  relieves  It  from 
liability  to  the  de  Jure  officer,  who  was  pre- 
vented by  the  municipality  from  performing 
the  duties  of  his  office;  that  other  persons 
had  been  appointed  to  fill  such  offices,  and 
paid  by  the  city;  that  the  parties  acquiesced 
In  their  removal,  abandoned  said  offices,  and 
entered  upon  other  employment;  that  nei- 
ther of  said  petitioners  were  ready  and  will- 
ing to  perform  their  duties  as  policemen 
during  the  time  claimed;  that  no  money  had 
been  appropriated  by  the  mayor  and  city 
council  to  pay  the  salaries  herein  sued  for, 
and  that  the  auditor,  therefore,  could  not  le- 
gally draw  his  warrant  for  the  amount  claim- 
ed by  the  petitioner;  that  the  amount  tliat 
these  officers,  who  had  been  unlawfully- de- 
prived of  their  offices,  had  earned  at  any 
other  employment,  during  the  time  they  were 
kept  out  of  office,  must  be  deducted  from  the 
salary  due  them.  The  petitioner  moved  to 
strike  out  all  the  affirmative  allegations  con- 
tained in  the  answer,  specifying  the^,  on  the 
ground  that  they  were  immaterial  and  irrele- 
vant, and  moved  for  Judgment  upon  the 
pleadings,  both  of  which  motions  were  grant- 
ed by  the  trial  court,  and  Judgment  ren- 
dered In  favor  of  the  petitioner.  From  this 
Judgment  this  appeal  is  taken.  The  appel- 
lant assigns  as  error  the  granting  of  the  mo- 
tion to  strike  out  the  affirmative  allegations 
bi  the  answer  and  the  granting  of  Judgment 
on  the  pleadings. 

W.  C  Hall,  C.  B.  Stewart,  and  Richards  & 
Varian,  for  appellant.  Marshall,  Royle  & 
Hempstead  and  Moyle,  Zaue  &  Costigan,  for 
respondent. 

MINER,  J.  (after  stating  the  facts).  It  ap- 
pears from  the  pleadings  in  this  case  that  this 
conrt  has  heretofore  passed  upon  the  right  of 
the  plaintiff  to  recover  for  services  rendered  for . 
which  this  proceeding  is  brought.  The  case  of 
Kverlll  V.  Swan,  55  Pac.  68,  18  Utah.  — ,  was 
an  application  for  a  writ  of  mandamus,  by  the 
petitioner  against  the  respondent,  to  compel 
him  to  draw  a  warrant  in  favor  of  the  petition- 
er for  a  certain  sum  claimed  to  be  due  him  and 
several  others  who  hod  assigned  to  him  their 
salaries  as  policemen.  The  parties  were  the 
same  in  that  case  as  here.  In  that  case  the 
right  of  the  petitioner  and  those  who  assign- 
ed to  him  the  salary  claimed,  and  their  title 
to  the  office,  was  adjudicated.  Among  other 
things,  in  that  case,  this  court  held  as  fol- 
lows: "We  conclude  that  the  petitioner  and 
his  assignors,  under  the  existing  laws,  are 
entitled  to  hold  their  offices  until  lawfully  re- 
moved for  cause,  and  that,  the  mayor  and 
city  council  having  attempted  to  remove  them 
from  office  without  cause,  their  action  was 
unlawful  and  void.  The  officers  not  having 
been  lawfully  removed.  It  was  the  duty  of 


the  respondent  to  draw  his  warrant  for  their 
salaries  upon  proper  demand  therefor,  and 
the  court  erred  in  not  issuing  the  writ  of  man- 
date to  compel  him  to  do  so.  The  case  must 
therefore  be  reversed,  with  costs,  and  re- 
manded, with  directions  to  the  court  below 
to  issue  the  writ"  The  right  and  title  to 
an  office  may,  in  some  cases,  be  determined 
in  an  action  by  the  claimant  for  hla  salary. 
The  case  of  WlUiams  v.  Clayton,  6  Utah,  86, 
21  Pac.  S9S,  was  where  mandamus  proceed- 
ings were  brought  to  recover  the  salary  of  an 
officer  where  there  was  no  de  facto  dfficer  in 
possession,  and  the  court  held  as  follows: 
"It  being  clear  that  the  title  to  the  office  of 
superintendent  could  not  be  tried  by  a  pro- 
ceeding in  the  nature  of  quo  warranto  after 
the  office  had  been  vacated  by  the  alleged  de 
facto  officer,  Nuttall,  and  after  the  office  it- 
self had  been  abolished,  there  could  be  no 
legal  objection  to  passing  upon  such  title  in 
some  other  action  in  which  it  might  arise. 
It  arises  incidentally  in  this  case.  It  is  not 
the  direct  object  of  the  action,  but  it  is  first 
brought  into  the  case  by  the  answer  of  the 
defendant,  which  denies  the  right  of  plain- 
tiff's claim  to  liavc  been  the  officer.  The 
proceeding  is  to  compel  the  Issuance  of  the 
warrant  prayed  for,  and,  to  secure  this,  re- 
sort is  had  to  mandamus.  This  is  a  proper 
proceeding,  if  there  be  no  other  plain,  speedy, 
and  adequate  remedy."  In  Pratt  v.  Swan, 
16  Utah,  483,  52  Pac.  1092,  the  court  said  the 
action  Involved  the  office  of  chief  of  police 
and  those  of  the  entire  police  force. 

The  right  to  hold  an  office  Includes  the 
tight  to  receive  the  salary  incident  and  be- 
longing thereto,  and  when  an  ordinance  fixes 
a  salary,  to  be  paid  out  of  the  city  treasurj-. 
It  is  not  necessary  for  the  city  council  to 
make  an  approjHlation  for  such  salary.  So, 
the  fact  that  a  city  auditor  paid  a  de  facto 
officer  a  salary  at  a  time  when  the  de  Jure 
officer  was  entitled  to  the  office,  and  was  urg- 
ing his  claim  in  court,  does  not  relieve  the 
municipality  from  its  obligation  to  the  de 
Jure  officer,  and  mandamus  is  the  proper  rem- 
edy to  compel  the  auditor  to  issue  the  order 
on  the  treasurer  to  pay  a  Just  salary,  after 
demand  and  refusal.  This  has  been  tbe  hold- 
ing in  this  court  Kendall  v.  Raybould,  13 
Utah,  226,  44  Pac.  1042;  WlUiams  v.  CJlayton, 
6  Utah,  86,  21  Pac.  398;  Pratt  v.  Swan,  16 
Utah,  483,  52  Pac.  1092;  Ward  v.  Marshall, 
96  Cal.  155,  30  Pac.  1113. 

Where  a  public  officer  or  iMliceman,  enti- 
tled to  a  fixed  salary,  is  unlawfully  removed, 
and  prevented,  through  no  fault  of  his  own, 
from  performing  the  duties  of  his  office,  he  is 
entitled  to  recover  the  salary;  and  the 
amount  earned  by  him  in  other  employment 
during  his  unlawful  removal  should  not  be 
deducted  from  his  unpaid  salary,  even  if  the 
whole  salary  has  been  paid  to  another,  who 
filled  the  supposed  vacancy.  Fitzsimmons  v. 
City  of  Brooklyn,  102  N.  Y.  630,  7  N.  E.  787; 
Andrews  v.  Portland,  79  Me.  484, 10  Atl.  458; 
Mechem,  Pub.  Off.  ij  865,  872;  Throop,  Pub. 
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Off.  i  443;  People  v.  Miller,  24  Mich.  438; 
TJ.  S.  V.  Addison,  6  Wall.  291;  Kendall  v.  Ray- 
bould,  13  Utah.  226.  44  Pae.  1042. 

The  answer  alleges  that  the  plaintiff  and 
his  assignors  abandoned  said  offices,  and  that 
immediately  after  their  removal  from  said 
offices,  to  wit,  on  May  25,  1898,  they  engaged 
In  other  employment.  The  former  action  be- 
tween the  parties  was  filed  August  3,  1898, 
about  two  months  after  plaintiff's  discharge, 
and  those  and  other  defenses  named  could 
readily  hare  been  set  up  in  that  action.  The 
plalntil!^  and  his  assignors  not  only  brought 
suit,  but  recovered  Judgment,  and  were  at 
once  restored  to  their  offices,  which  they 
then  continued  to  hold.  They  could  hardly 
be  held  to  have  abandoned  in  this  case  that 
which  the  court  held  In  the  former  case  they 
were  legally  entitled  to  hold  and  did  hold. 
The  allegation  that  plaintiff  was  ready  and 
willing  to  perform  the  duties  of  the  office,  in 
the  petition,  was  unnecessary,  and  a  denial 
became  unimportant.  These  officers  were 
Icept  out  of  their  offices  by  the  city  author- 
ities during  the  period  in  questlcm,  and  this 
:x)urt  found  that  they  were  prevented  from 
performing  their  duties,  and  that  they  were 
ready  and  willing  to  perform  the  same.  12 
Enc.  PI.  &  Prac.  p.  1024;  Mecbem,  Pub.  Off. 
i  435.  These  additional  matters,  relied  upon 
in  the  answer  and  which  were  stridden  there- 
from, could  have  been  set  up  in  the  former 
action,  and,  not  having  been  pleaded  in  that 
case,  the  judgment  became  conclusive,  as  an 
adjudication  between  the  parties,  not  only 
as  to  matters  actually  determined,  but  also 
as  to  every  other  matter  which  might  have 
been  litigated  by  the  parties  as  a  part  of  thd 
subject  In  controversy,  but  which  was  omit- 
ted from  the  case  through  negligence  or  In- 
advertence. In  Peay  v.  Salt  Lake  City,  11 
Utah,  331,  40  Pac.  20C,  this  court  held:  "The 
defendant  can  only  be  called  upon  to  answer 
the  material  allegations  of  the  complaint,  and 
upon  such  allegations  the  Issue  Is  formed; 
and,  when  judgment  Is  rendered  therein  by  a 
court  of  exclusive  jurisdiction,  it  is  conclu- 
sive between  the  parties  upon  the  same  mat- 
ters, unless  set  aside  by  a  court  of  last  resort 
And  such  a  judgment  is  final,  not  only  as  to 
the  matter  actually  determined,  but  also  as 
to  every  other  matter  which  might  have  been 
litigated  by  the  parties  as  part  of  the  subject 
In  controversy,  but  which  was  omitted  from 
the  case  through  negligence  or  inadvertence, 
or  even  accident"  In  1  Herm.  Estop.  {  457, 
it  Is  said:  "Where  the  parties  and  the  cause 
of  action  are  the  same,  the  prima  facie  pre- 
sumption is  that  the  questions  presented  for 
decision  were  the  same,  unless  It  appears 
that  the  merits  of  the  controversy  were  not 
involved  In  the  issue;  the  rule  in  such  a  case 
being  that,  where  evpry  objection  urged  in 
the  second  suit  was  open  to  the  party,  wltliin 
the  legitimate  scope  of  the  pleadings.  In  the 
VIrst  suit,  and  might  have  been  presented  in 
(he  trial,  the  matter  must  be  considered  as 
having  passed  in  rem  Judicatum,  and  the  for- 


mer judgment  in  such  a  case  is  conclusive  be- 
tween the  parties."  1  Van  Fleet  Former 
Adj.  95;  13  Enc.  H.  &  Prac.  504;  Wilsons 
Ex'r  V.  Deen,  121  U.  S.  525,  7  Sup.  Ct  1004: 
21  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  216,  217; 
State  V.  Brown,  64  Md.  199,  1  AU.  54,  and 
6  Atl.  172;  Hall  v.  Forman,  82  Ky.  503;  Be- 
loit  V.  Morgan,  7  Wall.  619. 

After  an  examination  of  the  facts  In  this 
case,  we  conclude  that  no  error  was  commit- 
ted by  the  trial  court  In  striking  out  the  af- 
firmative allegations  in  the  answer,  and  in 
rendering  Judgment  In  favor  of  the  plaintiff. 
The  Judgment  of  the  district  court  is  af- 
firmed, with  costs. 

BARTCH,  C.  J.,  and  BASKIN,  J^  concur. 


(20  Utah,  79) 
MORETON  V.   SWAN,   City  Auditor. 
(Supreme  Court  of  Utah.    June  17,  1999.) 

POLICE   AND   PIRB    DBPARTMKNTB— REMOVAL 
OF  MEMBERS— CITY  ORDINANCE. 

The  provisions  of  chnpter  37.  p.  33,  Scrs. 
I^aws  1891,  and  chapter  73,  p.  219,  Sess.  Laws 
189ti,  relating  to  police  and  Ore  departments,  in 
so  far  as  they  affected  fire  departments  in  cities 
of  more  than  12,000  inhabitants,  were  not  con- 
tinued in  force  l^  section  24S2,  Rev.  St.  1898. 
but  were  repealed  by  section  2480,  Id.;  and  by 
subdivision  59,  §  2(Xi,  Id.,  the  municipality  was 
given  the  right  to  enact  the  ordinance  under 
which  petitioner  and  his  assignors  were  re- 
moved.i 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Mandamus  by  Amos  Moreton  against  George 
Swan,  city  auditor  of  Salt  Lake  City.  Judg- 
ment for  plaintiff.  Defendant  appeals..  Re- 
versed. 

W.  C.  Hall  and  C.  B.  Stewart,  for  appellant 
N.  W.  Sonuedecker,  for  respondent 

BARTCH,  C.  J.  This  is  a  proceeding  In 
mandamus  to  compel  the  appellant  city  au- 
ditor of  Salt  Lake  C^ty,  to  draw  his  warrant  on 
the  city  treasurer,  in  favor  of  the  petitioner, 
for  a  certain  sum  of  money,  which,  he  insists, 
is  due  him  and  several  others  who  have  as- 
signed their  claims  to  him  for  salaries  as  fire- 
men of  the  city.  The  court  granted  the  writ 
and  thereupon  the  defendant  appealed.  It  ap- 
pears from  the  record  that  the  petitioner  and 
his  assignors  were  members  of  the  fire  depart- 
ment of  the  city  prior  to  January  1, 1898,  un- 
der and  by  virtue  of  the  act  of  the  legislature, 
relating  to  the  board  of  police  and  fire  commis- 
sioners, approved  March  30,  1896,  the  same  be- 
ing a  re-enactment  of  the  act  approved  March 
8,  1894.  Sess.  Laws  1896,  p.  219,  c.  73;  Sess. 
Laws  1894.  p.  33,  c.  37.  Tliey  continued  to  hold 
office,  and  were  recognized  by  the  city  authori- 
ties, until  May  11,  1898,  when,  pursuant  to  an 
ordinance  entitled  "An  ordinance  creating  and 
organizing  a  fire  department  for  Salt  Lake 


1  Pratt  V.  Swan,  52  Pac.  1092,  16  Utah,  483; 
Everiii  v.  Swan,  55  Pac.  68,  18  Utah,  — . 
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City,  Utah,  prescribing  the  number  of  officers 
and  firemen  connected  therewith,  and  regulat- 
ing the  same  and  repealing  all  conflicting  ordi- 
nances and  resolutions  of  the  city  council," 
passed  by  the  council  on  the  15th  and  approv- 
ed by  the  mayor  on  the  16th  of  February,  1898, 
other  persons  were  appointed  to  fill  their 
places,  and  thereafter  the  petitioner  and  his 
assignors  were  not  recognized  as  members  of 
the  Are  department. 

The  question  which  is  decisive  of  this  case 
Is  whether  the  Revised  Statutes,  which  took 
effect  January  1,  1898,  empowered  the  munici- 
pality of  Salt  Lake  City  to  organize  and  sup- 
port a  Are  department,  or  whether  the  act  of 
1894,  as  re-enacted  tai  1890,  was  still  in  force 
as  to  firemen  at  the  time  of  the  removal  of 
the  petitioner  and  his  assignors. 

The  appellant  contends  that  the  ordinance 
pursuant  to  which  the  removal  was  effected  is 
valid,  and  that,  as  to  members  of  the  fire  de- 
partment in  a  city  of  the  class  to  which  Salt 
Lake  City  belongs,  the  a'cts  of  1894  and  1896 
were  repealed  by  the  Revised  Statutes,  be- 
cause, as  he  maintains,  a  different  provision 
was  made  ttierein  respecting  fire  departments 
in  such  cities,  and  that,  therefore,  firemen,  aft- 
er January  1, 1898,  when  the  Revised  Statutes 
went  Into  effect,  did  not  continue  to  hold  their 
offices  under  the  former  tenure,  as  provided  In 
section  2482,  Rev.  St.  The  different  provision 
of  the  Revised  Statutes  on  which  the  appellant 
relies  is  contained  in  subdivision  59,  g  20C,  and 
reads:  "Except  as  otherwise  provided  by  law, 
to  provide  for  the  organization  and  support  of 
a  fire  department;  to  procure  fire  engines, 
hooks,  ladders,  buckets,  and  other  apparatus; 
and  to  organize  fire  engine  and  hook  and  lad- 
der companies,  and  to  prescribe  rules,  duties 
and  government  therein,  with  such  penalty  as 
the  council  may  deem  proper,  and  to  make  all 
necessary  appropriation  therefor;  and  to  es- 
tablish regulations  for  the  prevention  and  ex- 
tinguishment of  fires."  Section  206  refers  to 
the  powers  of  city  councils,  and  Is  contained  in 
chapter  4,  tit.  10,  Rev.  St.,  which  relates  to 
cities  and  towns. 

The  appellant  further  contends  that  the  may- 
or, with  the  advice  and  consent  of  the  council, 
had  the  power  to  fill  the  places  of  the  petition- 
er and  his  assignors  by  the  appointment  of 
other  persons,  as  provided  in  section  214,  Rev. 
St.  But,  notwithstanding  the  provision  of 
subdivision  .59,  the  power  of  appointment  con- 
tained in  section  214,  Rev.  St.,  and  the  general 
repealing  clause  contained  in  section  2480,  Id., 
counsel  for  the  respondent  insist  that  Salt  Lake 
City's  council  had  not  the  power  to  provide 
for  a  fire  department;  that  therefore  the  ordi- 
nance which  was  enacted  on  February  15, 
1898,  was  void;  that  all  acts  done  pursuant  to 
it,  including  the  removal  of  the  respondent  and 
his  assignors,  were  lUeg.-il;  and  that  firemen 
In  cities  of  the  class  to  whlcn  Salt  Lake  City 
belongs  were  entitled,  by  virtue  of  section 
2482,  Rev.  St.,  to  hold  their  offices  under  the 
provisions  of  the  acts  of  1894  and  1896,  main- 
taining that  the  provisions  of  those  acts  re- 


mained in  force  after  January  1,  1898,  until 
otherwise  provided  by  the  legislature.  In  re- 
ply to  these  several  contentions,  it  may  be  said 
that  the  acts  of  1894  and  1896,  and  the  various 
provisions  of  the  Revised  Statutes  referred  to, 
were  all  carefully  considered  by  this  court  in 
the  case  of  Tratt  v.  Swan,  16  Utah,  483,  52 
Pac.  1092,  and  the  views  therein  expressed  are 
adverse  to  the  contentions  of  the  respondent 
herein.  It  is  true  in  that  case  the  rights  of  a 
police  officer  were  under  consideration,  while 
in  this  the  rights  of  firemen  are  to  be  deter- 
mined. The  provisions  of  statute,  however, 
respecting  the  police  and  fire  departments,  con- 
tained In  the  acts  of  1894  and  1896,  and  in  the 
Revised  Statutes,  were  found  to  be  so  Inter- 
woven, so  blended  together,  that  It  became 
necessary  to  consider,  not  only  the  various  pro- 
visions with  reference  to  police  departments, 
but  aiso  with  reference  to  fire  departments. 
Respecting  flre  departments,  we  said:  "In  the 
Revised  Statutes  (chapter  4,  g  206,  subd.  59) 
we 'find  that,  by  express  provision,  the  city 
council  has  been  given  power  'to  provide  for 
the  organization  and  support  of  a  fire  depart- 
ment,' and  to  prescribe  the  necessary  regula- 
tions therefor.  But  nowhere  In  chapter  4,  nor 
anywhere  else  in  the  revision,  have  we  been 
I  able  to  find  nor  have  we  been  cited  to  any  pro- 
1  vision  respecting  a  police  department  in  cities 
of  the  first  class,— the  class  to  which  Salt  Lake 
City  belongs."  And  agoin  it  was  said:  "Thus 
It  will  be  seen  that  in  the  Revised  Statutes 
there  is  ample  provision  to  create  and  main- 
tain a  flre  department  In  the  large  cities."  The 
position,  respecting  police  and  fire  departments 
in  large  cities,  assumed  in  that  case  by  this 
court,  was  reaffirmed  In  EverlU  v.  Swan,  55 
Pac.  68,  where,  after  referring  to  entries  in 
the  legislative  Journals  concerning  certain  bills 
relating  to  police  and  fire  departments,  it  was 
said:  "From  these  entries  it  may  be  seen  that 
the  bills  introduced  for  the  purpose  of  enacting 
a  flre  and  police  law,  and  to  repeal  the  act  of 
1896,  which  is  a  re-enactment  and  amendment 
of  the  act  of  1894,  failed  to  pass.  An  exam- 
ination of  the  measure  which  thus  failed  of 
passage  will  show  that  it  provided  for  com- 
plete police  and  flre  departments,  and  an  ex- 
amination of  the  Revised  Statutes,  as  shown 
In  the  case  of  Pratt  v.  Swan,  supra,  reveals 
the  fact  that  the  same  legislature  which  de- 
feated that  measure  made  ample  provisions  in 
the  Revised  Statutes  to  create  and  maintain  a 
flre  department  in  cities  of  more  than  12,000 
inhabitants,  and  to  create  and  maintain  a  po- 
lice department  In  cities  of  less  size,  and  In 
these  provisions  was  included  the  tenure  of 
office.  Nowhere  in  tne  Revised  Statutes,  how- 
ever, do  we  find  similar  provisions  respecting 
police  departments  and  tenure  of  office  in  cit- 
ies of  the  first  class." 

Upon  further  examination  of  the  several 
provisions  of  statute  to  which  our  attention 
has  again  been  called,  we  perceive  no  reason  to 
change  or  modify  the  views  expressed  in  these 
decisions,  and.  In  conformity  therewith,  we  arc 
of  the  opinion  that  the  contention  of  the  te- 
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Bpondent  Is  not  well  founded;  that  the  pro- 
visions of  the  acts  of  1804  and  1896  relating  to 
flre  departments  were  repealed  by  the  Revised 
Statutes;  that  after  January  1,  1898,  the  mu- 
nicipality hau  the  right,  under  subdivision  59, 
8  206,  Rev.  St.,  to  enact  the  ordinance  In  ques- 
tion, and,  jn  pursuance  thereof,  to  remove  the 
petitioner  and  his  assignors  from  office,  and 
appoint  other  persons  to  their  places;  and  that, 
having  been  so  removed,  they  were  not  there- 
after entitled  to  the  emoluments  of  the  othce. 
The  case  must  therefore  be  reversed,  with 
costs,  and  the  cause  remanded,  with  directions 
to  the  court  below  to  set  aside  its  judgment 
and  deny  the  writ  of  mandate.  It  is  so  or- 
dered. 

MINER  and  BASKIN,  JJ.,  concur. 


(20  Utah,  20) 

SHORT  T.  BUIiLION-BECK  &  CHAMPION 
MIN.  CO. 

(Supreme  Court  of  Utah.     June  9,  1899.) 

EIGHT-HOUR  LAW— APPLICATION  —  OVERTIMB 
—RECOVERY  ON  QUANTUM  MERUIT— CONSTI- 
TUTIONAL LAW— EMPLOY*  CANNOT  WAIVE— 
EMPLOYER  AND  EMPLOYE  IN  PARI  DELICTO 
—CONTRACT  TO  PAY  FOR  SERVICES. 

1.  The  provisioDs  of  Sess. "  Laws  Utah  1896, 
p.  219,  c.  72,1  and  Rev.  St.  1898,  i  1337,  apply 
with  equal  force  to  the  employer  and  the  em- 
ploy6,  and  a  person  who  works  for  another,  in 
a  mill  or  reduction  works,  more  than  eight  hours 
per  day,  caunot  recover  on  a  quantum  meruit 
for  his  services  during  the  overtime. 

2.  A  limitation  of  the  duration  of  a  day's  work 
in  certain  employments,  known  as  the  "Eight- 
Hour  Law,"  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  creates  for  the  emidoy6 
a  legislative  protection  which  is  without  his 
power  to  waive. 

3.  A  servant  may  claim  neither  an  express 
nor  an  implied  contract  to  pay  for  services  ren- 
dered under  a  contract  of  employment  which  is 
in  violation  of  laws  fixing  a  penalty  for  doing 
the  act  upon  which  recovery  is  sought,  and  in 
no  case  can  a  contract  be  implied  when  the  par- 
ties to  it  are  in  pari  delicto,  and  where  plaintiff, 
to  make  his  case,  must  resort  to  the  illegal 
transaction  in  proof  and  pleading. 

Baskin,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Fifth  district; 
B.  v.  Hlgglns,  Judge. 

Action  by  B.  L.  Short  against  the  Bullion- 
Beck  &  Champion  Mining  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed 

F.  H.  Holzhelmer  and  J.  A.  Williams,  for 
appellant    Ferguson  &  Cannon,  for  respond 
ent. 


MIXER,  J.  Plaintiff  claims  In  bis  com- 
plaint: "That  between  the  Ist  day  of  June 
and  the  1st  day  of  November,  1896,  plaintiff 
was  employed  in  a  mill  owned  and  operated 
by  the  said  defendant  at  Eureka  City,  state 
of  Utah,  for  the  purpose  of  treating  and  re- 
ducing ore,  by  said  defendant,  at  the  rate  of 

1  See  Holdea  t.  Hardy,  18  Sup.  Ct.  383,  1X19 
U.  S.  300.  F  «-^ 


$2.50  per  day,  and  at  defendant's  request. 
(3)  That  the  laws  of  the  state  of  Utah  found 
on  page  219  of  the  Laws  of  Utah  for  189«, 
and  section  1337  of  the  Revised  Laws  of 
1898,— an  act  regulating  the  hours  of  em- 
ployment In  underground  mines,— made  ■  eight 
hours  a  day's  labor  In  such  places,  which  act 
is  hereby  made  a  part  of  this  complaint  (4) 
That  between  the  5th  day  of  June  and  the 
1st  day  of  November,  1896,  plaintiff  worked 
In  said  mill  and  reduction  works,  at  the  re- 
quest of  the  defendant  12  hours  per  day. 
That  said  services  were  not  performed  in 
cases  of  emergency,  or  when  life  or  pri^pterty 
was  In  Imminent  danger.  (5)  That  the  over- 
time worked  of  four  hours  each  day  amount- 
ed to  fifty-nine  and  one-quarter  days.  (6) 
That  said  work  and  labor  was  reasonably 
worth  the  sum  of  two  dollars  and  fifty  cents 
per  day;  a  total  of  $148.15.  (7)  That  the 
said  $148.15  has  not  been  paid,  nor  any  part 
thereof."  The  plaintiff  also  sets  out  12  oth- 
er causes  of  action  «f  a  similar  character. 
The  defendant  filed  a  demurrer  to  each  cause 
of  action  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustain- 
ed. The  plaintiff  declined  to  amend  his  cwn- 
plalnt,  and  elected  to  stand  thereon.  There- 
upon the  court  dismissed  the  complaint  and 
rendered  judgment  against  the  plaintiff  for 
costs.  From  this  judgment  plaintiff  appeals, 
alleging  that  the  court  erred  In  sustaining 
the  demurrer  and  In  dismissing  his  com- 
plaint 

Plaintiff  claims  In  his  complaint  that  be- 
tween the  5th  day  of  June  and  the  1st  day  of 
November,  189G,  he  worked  in  defendant's 
mill  and  reduction  works,  at  defendant's  re- 
quest 12  hours  per  day;  that  the  overtime 
worked  of  4  hours  per  day  amounted  to  59% 
days;  that  said  labor  was  reasonably  worth 
$2.50  per  day,  or  a  total  of  $148.15,  for  over^ 
time  worked;  that  said  sum  of  $148.15  has 
not  been  paid.  No  promise  is  alleged  on  the 
part  of  the  defendant  to  pay  for  the  over- 
time worked.  This  court  Is  asked  to  Imply  a 
promise  to  pay  from  the  fact  that  plaintiff 
was  requested  to  work  12  hours  per  day, 
which  request  plaintiff  compiled  yflth.  Chap- 
ter 72,  p.  219,  Sess.  Laws  1890,  and  section 
1337,  Rev.  St;  1898,  which  are  pleaded  and 
made  a  part  of  the  complaint  In  force  when 
the  work  was  performed,   read  as  follows: 

"Section  1.  The  period  of  employment  of 
working  men  In  all  underground  mines  or 
workings  shall  be  eight  (8)  hours  per  day,  ex- 
cept In  cases  of  emergency  where  life  or 
property  Is  in  imminent  danger. 

"Sec.  2.  The  period  of  employment  of 
worklngmen  in  smelters  and  all  other  insti- 
tutions for  the  reduction  or  refining  of  ores 
or  metals  shall  be  eight  (8)  hours  per  day,  ex- 
cept In  cases  of  emergency  where  life  or 
property  Is  In  Imminent  danger. 

"Sec.  3.  Any  person,  body  corporate,  agent 
manager  or  employer,  who  shall  violate  any 
of  the  provisions  of  sections  1  and  2  of  thia 
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act  shall  be  deemed  guilty  of  a  misdemean- 
or." 

Section  6,  art  16,  of  the  constitution  of  the 
state  of  Utah  reads  as  follows:  "Eight  hours 
shall  constitute  a  day's  work  on  all  works  or 
undertakings  carried  on  or  aided  by  the  state, 
county  or  municipal  governments;  and  the 
It^glslature  shall  pass  laws  to  provide  for  the 
health  and  safety  of  employees  in  factories, 
smelters  and  mines."  The  statute  above  re- 
ferred to  was  held  constitutional  by  this 
court  in  State  v.  Holden,  14  Utah,  71,  46  Pac. 
756,  and  the  supreme  court  of  the  United 
States  affirmed  such  decision  in  Hoiden  v. 
llardy.  169  U.  S.  366,  18  Sup.  Ct  383,  hold- 
ing that  the  act  in  question  was  a  valid  ex- 
ercise of  the  police  power  of  the  state  of 
Utah.  By  the  provisions  of  this  statute  the 
period  of  employment  of  the  piaintift  in  de- 
fendant's mill  and  reduction  works  was  8 
hours  of  each  24  hours,  and  any  person,  body 
corporate,  agent,  manager,  or  employer,  who 
violated  the  provisions  of  the  act  were  deem- 
ed guilty  of  a  misdemeanor.  The  word  "em- 
ployment," as  used  in  the  statute,  has  a  plain 
and  definite  meaning.  Webster  defines  it  as 
follows:  "Employment.  The  act  of  employ- 
ing or  using;  also  the  state  of  being  em- 
ployed." The  plaintiff  claims  that  he  was 
employed  by  the  defendant  to  work  for  12 
hours  per  day,  and  that  he  worked  for  It  12 
hours  per  day,  or  4  hours  more  than  the  law 
allowed  him  to  work.  There  could  be  no  pe- 
riod of  employment  for  the  plaintiff,  under  his 
complaint,  without  an  employer.  The  defend- 
ant could  not  well  violate  the  law  unless  some 
one  was  employed  and  performed  labor  pro- 
hibited by  the  statute.  When  the  plaintiff 
voluntarily  performed  services  at  the  request 
of  t^e  defendant  in  the  mill,  and  worked  12 
hours  instead  of  8  hours,  there  was  a  viola- 
tion of  the  statute.  Had  he  worked  8  hours 
each  day  there  would  have  been  no  violation 
of  the  statute.  When  the  defendant  request- 
ed the  plaintiff  to  work  12  hours  each  day, 
and  plaintiff  compiled  with  that  request,  the 
law  was  violated  by  the  act  of  each  party. 
The  penal  provision  of  the  statute  applies, 
and  was  intended  to  apply,  not  to  the  em- 
ployer alone,  but  to  any  person  who  shall  vio- 
late its  provisions.  The  penal  provision  was 
aimed  at  the  employer,  and  to  any  person  who 
shall  violate  Its  provisions.  The  language  of 
the  act  does  not  authorize  any  Inference  that 
It  was  Intended  by  it  to  confer  any  right  upon 
the  employ^  to  work  more  than  8  hours  a 
day,  and  relieve  him  from  any  criminal  re- 
sponsibility therefor.  Such  an  inference  is 
dearly  repelled  by  the  express  provisions  of 
the  act  making  any  person  liable  who  violates 
any  of  it!<  provisions.  Judge  Higgins,  before 
whom  the  6ase  was  tried,  aptly  discusses  the 
question  as  follows:  "The  question  is,  how- 
ever, wlicther,  under  this  law,  such  a  contract 
is  invalid  as  to  the  employe.  We  think  in 
law  and  In  reason  it  is.  It  is  void  as  to  him 
—First,  for  the  reason  that  he  is  impliedly 
forbidden  to  make  such  a  contract;  second, 
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because  when  he  enters  Into  a  contract  of 
this  nature  he  knowingly  and  voluntarily  as- 
sists the  employer  to  violate  the  law,  he  be- 
comes in  effect  a  partifceps  criminis  with  the 
employer,  for  it  is  patent  that  with  no  em- 
ploye willing  to  make  such  a  contract  the  em- 
ployer is  powerless  to  act  We  are  further 
of  the  opinion  that  the  right  to  waive  this 
legislative  protection  is  without  the  power  of 
the  employe.  This  law  is  in  the  nature  of  a 
state  police  regulation.  Its  object  is  the  good 
of  the  public  as  well  as  of  the  individual. 
The  state,  in  this  matter,  has  intervened  in 
its  own  behalf.  This  protection  to  the  state 
cannot,  at  will,  be  waived  by  any  individual, 
an  integral  part  thereof.  The  fact  that  the 
individual  is  willing  to  waive  his  protection 
cannot  avail.  The  public  good  is  entitled  to 
protection  and  consideration;  and  if,  in  order 
to  effectuate  that  object,  there  must  be  en- 
forced protection  to  the  individual,  such  indi- 
vidual must  submit  to  such  enforced  protec- 
tion for  the  public  good.  As  remarked  by 
Mr.  Justice  Brown  in  the  case  of  Hoiden  v. 
Hardy,  169  U.  S.  390,  18  Sup.  Ct  383:  'But 
the  fact  that  both  parties  are  of  full  age,  and 
competent  to  contract,  does  not  necessarily 
deprive  the  state  of  the  power  to  interfere. 
*  *  *  Where  the  public  health  demands 
that  one  party  to  the.  contract  shall  be  pro- 
tected against  himself,  the  state  still  retains 
an  interest  in  bis  welfare,  however  reckless 
he  may  be.'  In  the  above  case  the  law  Is  sus- 
tained upon  the  broad  principle  that  it  is  pub- 
lic policy  to  surround  the  employ^  with  pro- 
tection to  health.  Had  the  employfi  the 'right 
to  waive  this  protection,  both  for  himself  and 
the  state,  it  can  readily  be  seen  that  It  rests 
entirely  with  him  to  abrogate  the  operation 
of  the  law,  and  to  cause  it  to  become  a  dead 
letter.  He  may  make  the  period  of  employ- 
ment eight,  ten,  twelve,  or  any  greater  num- 
ber of  hours,  at  his  option,  with  the  result 
that  the  conditions  relating  to  the  period  of 
employment  in  mines  and  mills  would  now 
exist  as  tiefore  the  enactment  of  this  law,— a 
matter  purely  of  contract  between  the  parties. 
We  are  of  the  opinion,  and  so  hold,  that  both  ■ 
parties  are,  under  the  above  law,  prohibited 
from  enlarging  by  contract  the  period  of  em- 
ployment." The  complaint  in  this  case,  taken 
as  true,  shows  that  both  the  plaintiff  and 
defendant,  or  the  person  acting  in  Its  behalf, 
were  particeps  criminis  in  the  violation  of  the 
statute.  They  were  in  pari  delicto.  By  the 
plaintiff's  act  in  rendering  services  prohibited 
by  law  at  defendant's  request  tioth  parties 
became  amenable  to  the  penal  provision  of 
the  statute.  The  act  in  question  was  enact- 
ed as  a  police  regulation,  and  for  the  public 
good,  in  the  interest  of  public  policy.  The  ex- 
perience of  the  past  few  years  In  the  business 
of  mining  and  smelting  and  underground 
workings  of  mines  shows  that  such  business 
can  no  longer  be  carried  on  with  due  regard 
to  the  safety  and  health  of  those  miners  en- 
gaged in  such  business  without  special  pro- 
tection and  restraint  against  the  danger  nee- 
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essarlly  incident  to  sucli  employment.  For 
this  purpose  laws  bare  bec-n  enacted  In  many 
states,  Including  Utah,  designed  to  meet  such 
exigencies  as  njay  arise,  and  to  secure  the 
safety  and  health  of  persons  who  are  pecul- 
iarly exposed  to  such  dangers  by  inhaling  un- 
healthy gases  for  an  unreasonable  time  while 
engaged  in  their  employment.  The  employ- 
ment of  operatives,  when  too  long  pursued,  in 
smelters  and  ui^derground  mines,  is  consid- 
ered by  the  legislature  as  detrimental  to  the 
health  of  the  employes.  If  the  legislature 
has  po>yer  to  adopt  measures  for  tlie  protec- 
tion of  the  lives  of  its  citizens  when  engaged 
in  dangerous  employment,  as  has  been  fre- 
quently held,  it  also  has  the  power  to  provide 
precautions  for  the  protection  of  the  health 
and  the  morals  of  such  employes.  .  Th«  state 
has  a  direct  Interest  in  the  health,  safety,  and 
prosperity  of  Its  people,  and  It  is  as  much  for 
the  interest  of  the  state  that  public  health 
should  be  preserved  as  that  life  should  be  se- 
cure. It  was  therefore  considered  that  the 
employment  of  men  in  smelters  and  under- 
ground mines  for  a  period  of  more  than  eight 
hours  per  day  was  detrimental  to  the  health 
of  such  persons,  and,  as  the  state  had  an  in- 
terest In  the  welfare  of  Its  citizens,  such  em- 
ployment and  labor  for  more  than  eight  hours 
should  be  prohibited  under  penalty.  Holden 
v.  Hardy,  160  U.  S.  366,  18  Sup.  Ct.  383. 
Such  overemployment  therefore  becomes  an 
cvU,  and  detrimental  to  public  interest,  and 
the  statute  was  enacted  as  a  remedy  for  such 
evil.  In  the  case  of  Holden  v.  Hardy,  supra, 
the  complaint  charged  the  defendant  with 
having  unlawfully  required  the  employ^  to 
work  10  hours  each  day,  and  the  inference 
may  be  drawn  therefrom  that  the  employfe 
was  under  duress  when  he  performed  the 
labor.  In  the  present  case  it  appears  that 
the  plaintiff  voluntarily  embarked  In  the  un- 
lawful employment.  When,  In  Holden  v. 
Hardy,  supra,  the  supreme  court  of  the  Unit- 
ed States,  In  referring  to  the  employer,  said, 
•'who  was  apparently  the  only  one  liable,"  It 
doubtless  had  reference  to  the  charge  made 
in  the  complaint  The  question  of  the  labor- 
er's liability  under  the  statute  was  not  In  Is- 
sue in  that  case.  The  suggestion  was  doubt- 
less a  mere  dictum,  and  not  a  part  of  the 
decision  of  the  case. 

In  the  present  case  both  parties  knew  the 
law.  They  each  agreed  to  take  part  In  an 
illegal  act.  In  no  case  can  a  servant  claim 
under  an  express  or  implied  contract  for 
services,  when  the  contract  under  which  it 
Is  claimed  the  services  were  rendered  Is  In 
violation  of  the  laws  wherein  a  penalty  Is  at- 
tached for  the  doing  of  the  act  upon  which 
recovery  is  sought.  In  no  case  can  such  a 
contract  be  implied  when  the  parties  to  it 
are  In  pari  delicto,  and  where,  in  order  to 
make  out  his  case,  the  plaintiff  is  obliged  to 
resort  to  the  illegal  transaction  in  proof  and 
pleading.  In  Wood,  Mast.  &  S.  8  200,  It  is 
said:  "But  where  the  penalty  attaches  for 
doing  the  very  act  contracted  for,  the  whole 


contract  will  be  Illegal,  the  rule  being  that, 
if  a  contract  is  In  part  connected  with  an 
Illegal  consideration,  and  grows  immediate- 
ly out  of  it.  It  Is  void  In  toto.  But,  if  the 
conti'act  is  not  entire,  and  is  susceptible  of 
division,  and  a  portion  rests  upon  a  separate 
and  distinct  legal  consideration,  and  forms 
no  part  of  the  consideration  for  the  illegal 
portion  of  the  contract,  the  court  will  uphold 
that  part  of  it  which  is  legal.  But,  if  the 
consideration  Is  entire,  and  the  two  elements 
are  thus  blended,  the  whole  contract  is  void, 
and  the  law  will  not  enforce  any  part  of  it; 
and  the  real  test  by  which  to  determine 
whether  or  not  a  recovery  may  be  had  for  a 
part  performance  of  a  contract  tainted  with 
illegality  or  immorality  is  whether  the  party 
requires  any  aid  from  the  Illegal  transaction 
to  make  out  his  case.  If  be  does  not  he 
may  recover;  but  if  he  does.  In  any— even  a 
slight— degree,  it  is  fatal  to  a  recovery." 
Pollock,  Cont.  pp.  253-200;  Penn  v.  Bom- 
man,  102  111.  523;  Alexander  v.  O'Donnell, 
12  Kan.  608;  Wood,  Mast.  &  S.  8  188.  The 
case  of  Miller  v.  Ammon,  145  U.  S.  421,  12 
Sup.  Ct.  884,  Was  where  an  ordinance  pro- 
hibited, under  penalty,  the  sale  of  liquors  at 
wholesale,  within  the  city  of  Chicago,  with- 
out obtaining  a  license  from  the  city.  It 
was  held  that  the  ordinance  was  valid,  and 
that  liquor  sold  in  violation  of  the  ordinance 
could  not  be  recovered  for,  and  that  a  con- 
tract which  is  made  In  disobedience  of  law 
creates  no  right  of  action  which  courts  of 
Justice  win  enforce;  that  the  general  rule 
was  that  a  contract  made  in  violation  of  a 
statute  is  void,  and  that,  when  a  plaintiff 
cannot  establish  his  cause  of  action  without 
relying  uiK>n  an  illegal  contract,  he  cannot 
recover.  Jones  v.  Surprise,  64  N.  H.  ^3. 
9  Atl.  384;  Martin  v.  Hodge,  47  Ark.  37a 
1  S.  W.  6&4;  Tyler  v.  Larimore,  19  Mo. 
App.  445.  Ray  on  Contractual  Limitations 
says  (page  139):  'Tarties  to  a  contract  wblcb 
is  void  as  against  public  policy  cannot  be 
relieved,  one  against  the  other,  on  the 
ground  that  the  thing  contracted  for  was 
lawful  and  beneficial  in  itself,  and  that  one 
has  received  and  retained  the  benefit  under 
it  Nor  will  courts  assist  a  person  who  has 
participated  In  a  transaction  forbidden  by 
statute  to  assert  rights  growing  out  of,  or 
to  relieve  himself  from  the  consequences  of. 
his  own  illegal  act"  Gleason  v.  Railroad 
Co.  (Iowa)  43  >'.  W.  517;  Parsons  v.  Ran- 
dolph, 21  Mo.  App.  353.  On  page  146  Mr. 
Ray  says:  "If  the  plaintiff  requires  any  aid 
from  the  illegal  transaction  in  order  to  ena- 
ble him  to  sue  his  claim,  he  cannot  enforce 
it.  Where  a  contract  grows  immediately 
out  of,  and  is  connected  with,  an  illegal  or 
immoral  act,  it  will  not  be  enforced.  The 
test  to  determine  whether  the  action  arises 
ex  stirpe  causa  is  the  plaintifTs  ability  to 
establish  bis  case  without  any  aid  from  the 
illegal  transaction.  If  his  cause  or  rlKht  to 
recover  depends  upon  a  transaction  which  is 
malum  in   se,   or  prohibited   by   law,    and 
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which  he  must  prove  !n  order  to  make  out 
his  case,  he  cannot  recover."  In  this  case 
the  plaintiff  relies  upon  and  pleads  the  pro- 
vision of  the  statute  prohibiting  and  making 
unlawful  the  performance  of  services  in 
smelters  in  excess  of  eight  hours,  and  be 
seeks  recoveiy  for  such  services  rendered  in 
violation  of  the  statute.  In  Bank  v.  Owens, 
2  Pet.  538,  it  is  said:  "There  can  be  no  civil 
right  where  there  can  be  no  legal  remedy, 
and  there  can  be  no  legal  remedy  for  that 
which  Is  itself  illegal.  •  •  ♦  It  is  true 
that  a  statute  containing  a  prohibition  and  a 
penalty  makes  the  act  which  it  punishes  un- 
lawful, and  the  same  may  be  implied  from 
a  penalty,  without  a  prohibition;  but  it  does 
not  follow  that  the  unlawfulness  of  the  act 
was  meant  by  the  legislature  to  avoid  a  con- 
tract made  in  contravention  of  it.  When 
the  statute  Is  silent,  and  contains  nothing 
from  which  the  contrary  can  be  properly  in- 
ferred, a  contract  in  contravention  of  it  is 
void.  In  the  light  of  these  authorities  the 
solution  of  the  present  question  is  not  diffi- 
cult. By  the  ordinance,  a  sale  without  a 
license  is  prohibited  under  penalty.  Tliere  is 
nothing  In  its  language  which  indicates  an 
intent  to  limit  Its  scope  to  the  exaction  of  a 
penalty,  or  to  grant  that  a  sale  may  be  law- 
ful as  between  the  parties,  though  unlawful 
as  against  its  prohibitions.  Nor,  when  we 
consider  the  subject-matter  of  the  legisla- 
tion, is  there  anything  to  Justify  a  presumed 
Intent  on  the  part  of  the  lawmakers  to  re- 
lieve the  wrongdoer  from  the  ordinary  con- 
sequences of  a  forbidden  act  ♦  ♦  ♦ 
There  Is,  therefore,  nothing  in  the  language 
of  the  ordinance  or  the  subject-matter  of 
tlie  regulations  which  excepts  this  case  from 
the  ordinary  rule  that  an  act  done  in  dis- 
obedience to  the  law  creates  no  right  of  ac- 
tion which  a  court  of  justice  will  enforce." 
Camden  v.  Anderson,  6  Term  B.  738;  Biggs 
V.  Lawrence,  3  Term  E.  459;  Wood,  Mast. 
&  S.  S8  209-211;  Edgar  v.  Fowler,  3  East, 
225. 

It  appears  to  us  that  the  consideration  for 
the  services  rendered  was  illegal.  In  6  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  757,  it  is  said: 
"A  contract  founded  upon  a  consideration 
which  is  illegal  In  whole  or  part  is,  as  be- 
tween the  parties  and  their  privies,  void, 
and  of  no  effect,  and  a  court  of  law  or  of  eq- 
uity will  not  entertain  any  suit  brought  in 
relation  to  it,  but  wlU  leave  the  parties  as  it 
finds  them.  If  the  agreement  be  executed, 
the  court  will  not  rescind  it.  If  it  is  exec- 
utory, the  court  will  not  aid  its  execution." 
Ohio  Life  Insurance  &  T.  Co.  t.  Merchants' 
Ins.  &  T.  Co.,  53  Am.  Dec.  742,  and  note; 
Milton  V.  Haden,  70  Am.  Dec.  523;  Buck  v. 
Albee,  62  Am.  Dec.  564;  Gardner  v.  Tatum, 
81  CaL  370,  22  Pac.  880.  In  Prescott  v. 
Battersby,  119  Mass.  285,  the  plaintiff  was 
not  allowed  to  recover  the  agreed  price  of 
lumber  sold  In  violation  of  an  ordinance  re- 
quiring It  to  be  marked,  and  providing  a  pen- 
alty therefor.    A  similar  holding  was  made 


In  Smith  V.  Arnold,  106  JIass.  270.  In  Wood 
V.  Armstrong,  2.">  Am.  Rep.  671,  and  note,  the 
plaintiff  was  held  not  entitled  to  recover  on 
a  promissory  note,  the  consideration  of 
which  was  for  bags  sold  which  were  not 
branded  or  stamped  as  required  by  lawv 
The  court  said:  "It  would  be  a  strange  anom- 
aly if  a  contract  made  in  violation  of  a  stat- 
ute, and  prohibited  by  a  penalty,  could  be 
enforced  In  a  court  of  the  same  county 
whose  laws  are  thus  trampled  upon  and  set 
at  defiance."  See,  also,  Storz  v.  Finkelstein 
(Neb.)  65  N.  W.  195.  In  Banking  Co.  v. 
Lichensteha,  10  Utah,  388,  37  Pac.  574,  this 
court  held  that  where  the  plaintiff,  a  lottery 
company,  in  Old  Mexico,  sent  to  defendant, 
at  San  Francisco,  lottery  tickets  for  sale, 
and  to  be  accounted  for,  and  to  account  for 
the  proceeds,  no  recovery  could  be  had  for 
the  proceeds  of  the  sale  of  the  tickets;  that 
where  both  pai-tles  were  in  pari  delicto  the 
court  would  leave  them  in  tlic  same  condi- 
tion it  found  them;  that,  both  parties  being 
engaged  in  a  criminal  enterprise,  both  are 
principals,  and  both  guilty,  and  that  plaintiff 
was  not  entitled  to  recover.  After  a  consid- 
eration of  all  the  authorities,  we  are  of  the 
opinion  that  the  plaintiff  was  not  entitled  to 
recover  under  the  allegation  in  his  com- 
plaint, and  that  the  demurrer  thereto  was 
properly  sustained.  The  judgment  of  the 
district  court  is  affirmed,  with  costs. 

BARTCH,  C.  J.,  concurs. 

BASKIN,  J.  (dissenting).  In  this  case  It 
is  admitted  by  the  demurrer  that  the  defend- 
ant employed  the  plaintiff,  and  was  to  pay 
him  for  each  day's  labor  $2.50;  that  at  tlie 
time  the  plaintiff  was  employed  and  during 
the  time  he  continued  In  the  service  of  the 
defendant  by  the  provisions  of  the  act  of 
the  legislature  of  1896,  eight  hours'  labor  in 
the  ore-reduction  works  of  the  defendant 
con8titute4  a  day's  labor;  that,  at  the  re- 
quest of  defendant  the  plaintiff,  during  the 
time  he  was  in  the  employ  of  the  defendant, 
worked  in  said  ore-reduction  works,  each 
day,  four  hours  more  that  a  day's  labor  of 
eight  hours,  which  he  bad  originally  con- 
tracted to  perform  for  $2.50,  and  that  such 
extra  service  was  not  performed  in  cases  of 
emergency,  where  life  or  property  was  in 
imminent  danger.  Where  a  party  is  employ- 
ed by  another  to  perform  some  specific  act 
for  a  stipulated  sum.  and  afterwards,  at  the 
request  of  the  employer,  something  addition- 
al is  done  by  the  employe,  without  any  ex- 
press promise  of  payment  the  law  wiU  im- 
ply a  promise  by  the  employer  to  pay  what 
the  additional  service  is  reasonably  worth, 
and  the  employ^  may  recover  on  an  implied 
assumpsit  by  alleging,  as  has  been  done  in 
this  case,  the  facts  from  which  the  law  im- 
plies a  promise  to  pay.  This  is  elementary, 
and  therefore  reference  to  the  authorities 
which  support  the  principle  is  not  neces- 
sary. The  facts  alleged  in  the  complaint 
and  admitted  by  the  demurrer  bring  the 
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oase  dearly  within  this  general  elementary 
principle,  and  entitled  the  plaintiff  to  recov- 
er for  the  extra  labor  performed,  unless,  as 
asserted  In  the  majority  opinion,  he  Is  partl- 
ceps  criminls  with  the  defendant  In  violat- 
ing the  provisions  of  the  law  of  1896.  The 
terms  of  this  law  are  so  ambiguous  and  in- 
definite that  resort  to  ponstructlon  is  re- 
quired in  order  to  ascertain  its  meaning  and 
scope.  The  term  "employment"  used  in  the 
first  and  second  sections  of  said  act  Is  defin- 
ed by  Webster  as  being  "the  act  of  employ- 
ing or  using;"  also  as  "the  state  of  being 
employed."  The  connections  in  which  this 
term  is  used  In  both  sections  are  as  follows: 
"The  period  of  employment  of  working  men 
[In  certain  specified  occupations]  shall  be 
eight  hours  per  day;"  and  It  Is  provided  in 
section  3  that  "any  person,  body  corporate, 
agent,  manager  or  employer,  who  shall  vio- 
late any  of  the  provisions  of  sections  1  and 
2,  shall  be  guilty  of  a  misdemeanor."  If  the 
term  "employment"  Is  used  In  sections  1  and 
2  In  the  sense  of  "the  act  of  employing  or 
using,"  then  the  gist  of  the  ofCense  Is  the 
employment  or  use  by  the  employer  of  any 
of  the  worlilngmen  employed  in  the  occu- 
l^atlons  specified  for  more  than  eight  hours 
per  day,  and  such  employer,  only,  is  subject 
to  punishment  under  said  act;  and,  if  said 
term  is  used  In  the  sense  of  "the  state  of 
being  employed,"  then  the  gist  of  the  crime 
consists  of  workingmen  engaged  in  the  oc- 
cupations specified  laboring  more  than  eight 
hours  per  day,  and  they  alone  are  subject 
to  punishment  under  said  act  I  am  of  the 
opinion  that  the  term  "employment"  was 
used  In  the  sense  of  the  first  definition  of 
that  term  before  mentioned,  and  It  was  not 
the  intention  of  the  legislature  to  punish 
the  workingman.  The  language  of  the  third 
section  Indicates  that  the  act  was  Intended 
to  apply  only  to  the  employers  of  worklngmen. 
That  section  specifically  names  the  employer, 
and,  if  it  had  been  faitended  to  apply  it  to  em- 
ployes as  well,  the  latter  term,  from  the  nat- 
ural association  of  Ideas,  would  have  been 
Inserted  in  said  section  after  the  term  "em- 
ployer." The  fact  that  this  was  not  done  Is 
significant  of  the  Intention  of  the  framers  of 
the  act.  Ii.  is  true  tnat  the  term  "any  person" 
Is  used  in  said  section,  but  it  Is  also  true  that, 
while  the  expression  Is  broad  enough  to  in- 
clude employes.  It  is  broad  enough  to  include 
employer  also,  and  its  use  does  not,  therefore, 
explain  why  the  former  class  was  omitted  and 
the  latter  class  was  expressly  Included,  if  it 
was  the  intention  to  embrace  the  former  class; 
nor  does  Its  use  indicate  that  It  relates  to  em- 
ployes, because,  as  before  stated,  the  act  was 
not  Intended  to  apply  to  worklngmen.  In  the 
case  of  Holden  v.  tiardy,  referred  to  In  the 
majority  opinion,  and  which  is  reported  In 
189  U.  S.  3C6,  18  Sup.  Ct.  383,  Holden  was 
charged  with  having,  in  violation  of  said  act, 
unlawfully  employed  "one  John  Anderson  to 
work  and  labor  as  a  miner  In  the  underground 
workings  of  th&OId  Jordan  mine  in  Bingham 


cafion.  In  the  county  aforesaid,  for  the  period 
of  ten  hours  each  day;  and  said  defendant  on 
the  date  aforesaid  and  continuously  since  said 
time,  has  unlawfully  required  said  John  An- 
derson, under  and  by  virtue  of  said  employ- 
ment, to  work  and  labor  in  the  undergroond 
workings  of  the  mine  aforesaid  for  the  peridd 
of  ten  hours  each  day;  and  tliat  said  ena- 
ployment  was  not  In  case  of  an  emergency, 
or  where  life  or  property  was  in  imminent 
danger;  contrary,"  etc.  In  the  opinion  in 
said  case  the  court  said,  on  page  397,  169  V. 
S.,  and  page  390,  18  Sup.  Ct.:  "It  may  not 
be  improper  to  suggest  in  this  connection 
that,  although  the  prosecution  in  this  case 
was  against  the  employer  <^  labor,  who  ap- 
parently, under  the  statute,  is  the  only  one 
liable,  his  defense  is  not  so  much  that  his 
right  to  contract  has  been  infringed  npon, 
but  that  the  act  works  a  peculiar  hardship  to 
his  employes,  whose  right  to  labor  as  long  as 
they  please  is  alleged  to  be  thereby  violated. 
The  argument  would  certainly  come  with 
Iietter  grace  and  greater  cogency  from  the 
latter  class.  But  the  fact  that  both  parties 
are  of  full  age,  and  competent  to  contract, 
does  not  necessarily  deprive  the  state  of  the 
power  to  interfere  where  the  parties  do  not 
stand  upon  an  equality,  or  where  the  public 
health  demands  that  one  party  to  the  con- 
tract shall  be  protected  against  himself."  It 
is  made  still  more  apparent  that  under  the 
statute  In  question,  referred  to  by  the  su- 
preme court  in  the  language  Just  quoted,  the 
employer  is  the  only  one  liable,  when  the  his- 
tory of  this  kind  of  legislation  is  considered. 
In  1802,  Sir  Robert  Peel  Introduced  in  parlia- 
ment and  procured  the  passage  of,  a  meas- 
ure limiting  the  number  of  hours  per  day 
which  an  apprentice  should  be  required  by 
his  master  to  labor,  and  making  It  an  offense 
for  the  master  to  require  the  apprentice  to 
work  more  hours  than  was  fixed  as  the  limit. 
In  about  15  years  afterw/rds  the  same 
broad-miitded  and  patriotic  statesman,  who 
was,  be  it  said  to  his  immortal  honor,  a  large 
manufacturer  himself,  introduced  and  pro- 
cured the  passage  of  a  like  measure  for  the 
protection  of  young  persons  employed  in 
manufacturing  establishments.  These  meas- 
ures were  regarded  by  many  persons  as  an 
unwarranted  Interference  with  free  labor, 
and  were  bitterly  opposed  on  that  ground. 
The  existing  facts,  however,  conclusively 
showed  that  even  in  the  absence  of  any 
legal  restraint,  labor  was  not  free,  but  was 
subjected  to  the  demands  which  necessity 
imposed;  a  force  frequently  so 'overpowering 
as  to  make  the  will  of  employes  subservient 
to  the  oppressive  demands  of  avaricious  mas- 
ters. As  a  result  of  this  subservience  to 
such  demands,  thousands  of  apprentices  and 
young  people  of  both  sexes,  in  England,  were 
being  dwarfed  in  both  mind  and  body,  and 
their  health  impaired  by  the  excessive  hours 
of  labor  Imposed  upon  them  by  their  em- 
ployers.  The  apprentice  and  factory  acts 
were  passed  by  parliament  to  protect  these 
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laborers  against  such  extortions,  and  not  to 
pnnlsb  them  for  yielding  to  the  Imposition 
tbns  .Imposed  upon  them.  In  1812,  to  correct 
the  evil  arising  from  the  employment  of 
women  and  children  in  coal  mines,  an  act  of 
parliament  was  passed  prohibiting,  altogeth- 
er, the  labor  of  women  or  children  In  coal 
mines,  and  punishing  any  owner  of  such 
mine  who  should  permit  such  labor  to  be  per- 
formed therein.  To  protect  the  laborers 
from  similar  Impositions  as  these  acts  of  par- 
liament were  passed  to  prevent,  acts  have 
been  passed  elsewhere  than  In  England. 
Bven  In  our  own  free  country  It  has  become 
necessary  to  Invoke  the  strong  arm  of  the 
law  to  protect  the  laborer  against  the  ra- 
pacity of  his  employer.  I  am  not  aware  that 
It  has  ever  been  held,  except  In  the  case  at 
bar,  that  under  any  of  these  acts,  passed  In 
this  country  or  elsewhere,  it  was  the  inten- 
tion to  punish  the  laborer  as  well  as  his  em- 
ployer. The  supreme  court  of  the  United 
States,  in  the  case  of  Holden  v.  Hardy,  ex- 
pressed the  opinion  that  the  employer  was 
the  only  one  liable  under  the  statute  of 
Utah,  and  In  that  connection  made  the  fol- 
lowing terse  statement  of  certain  recognized 
facts,  which,  I  think,  show  the  reason  why 
employes  are  exempted  from  liability,  to  wit: 
"T^e.  legislature  has  also  recognlssed  the  fact, 
which  the  experience  of  legislators  In  many 
states  has  corroborated,  that  the  proprietors 
of  these  establishments  and  their  operatives 
do  not  stand  upon  an  equality,  and  that  their 
interests  are,  to  a  certain  extent,  conflicting. 
The  former  naturally  desire  to  obtain  as 
much  labor  as  possible  from  their  employes, 
while  the  latter  are  often  Induced  by  the  fear 
of  discharge  to  conform  to  regulations  which 
their  judgment,  fairly  exercised,  would  pro- 
nounce to  be  detrimental  to  their  health  or 
strength.  In  other  words,  the  proprietors 
lay  down  the  rules,  and  the  laborers  are 
practically  constrained  to  obey  them.  In 
such  case  self-interest  Is  often  an  unsafe 
gnlde,  and  the  legislature  may  properly  In- 
terpose Its  authority."  As  the  plaintiff  is 
not  amenable  under  the  statute,  he  was  not, 
as  asserted  In  the  opinion  of  the  majority  of 
the  court,  partlceps  crlmlnls  In  the  violation 
of  the  statute.  To  deny  the  right  of  the 
plaintiff  to  recover  the  reasonable  value  of 
the  extra  labor  performed  at  the  request  of 
defendant,  is  to  punish  him  whom  the  legis- 
lature Intended  to  protect  by  said  act,  and 
reward  the  culpable  party  for  an  extortion 
which  the  act  was  passed  to  prevent.  The 
demurrer  was  Improperly  sustained,  and  the 
judgment  should  therefore  be  reversed. 

(23  Mont.  US) 

STATE  V.  ALLEN. 

(Supreme  Court  of  Montana.    July  3,  1899.) 

HOMICIDE— SUPFICtBNCY  OF  EVIDENCE— AP- 
PEAL.—SPECIFICATIONS  OF  ERROR— SUFFI- 
CIENCY—TAKING  EXHIBITS  TO  JURY  ROOM- 
WAIVER  OF  OBJECTIONS. 

1.  A   conviction  for  murder  will  not  be  dis- 
curbed  where  there  is  evidence  to  supvoi-t  it 


2.  A  failure  to  comply  with  Gt  Rule  5,  subd. 
3  (44  Pac.  vii.l,  providing  that,  when  the  error 
alleged  is  to  tne  charge,  the  specification  shall 
set  out  totidem  verbis  the  part  referred  to,  is 
Eufflcieut  warrant  for  refusing  an  examination  of 
the  charge  on  appeal. 

3.  Whenre  appellant  complains  of  the  charge, 
but  points  out  nothing  to  his  prejudice,  it  is  not 
incumbent  on  the  court  to  search  for  tmssible 
errors. 

4.  Where,  on  a  prosecution  for_  murder,  ac- 
cused's counsel  consents  to  the  jury's  talcing  cer- 
tain bloodstainod  garments  worn  by  decedent  at 
the  time  of  l«illing,  apd  admitted  in  evidence, 
into  the  jnry  room,  such  cousent  is  a  jvaiver  of 
any  objection  thereto. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Henry  C.  Smith,  Judge. 

Joseph  Allen  was  convicted  of  murder,  and 
from  a  judgment  soitenclng  him  to  death,  and 
an  order  denying  his  motion  for  a  new  trial, 
he  appeals.    AiUrmed. 

J.  M.  Clements,  for  appellant  C.  B.  Nolan, 
for  the  State. 

PICSOTT,  J.  Joseph  Allen,  charged  by  In- 
formation with  the  crime  of  deliberate  mur- 
der, committed  upon  one  J.  S.  Reynolds  on 
the  24th  day  of  July,  1898,  at  the  county  of 
Lewis  and  Clarke,  and  convicted  by  a  jury 
of  murder  In  the  first  degree,  appeals  from  the 
judgment  sentencing  him  to  death,  and  from 
an  order  denying  his  :notion  for  a  new  trial. 
The  judgment  and  order  are  attacked  upon 
three  grounds: 

1.  It  Is  claimed  that  the  verdict  is  contrary 
to  the  evidence.  The  attentive  consideration 
which  we  have  given  to  the  record  enables  us 
to  express  the  opinion  that  there  was  ample 
evidence  adduced  tending  to  prove  defend- 
ant's guilt  ot  the  crime  of  which  he  stands 
convicted,  and  to  support  the  verdict  render- 
ed. The  defendant,  while  admitting  the  kill- 
ing, claimed  that  the  act  was  done  In  self- 
defense;  but  the  evidence  tends  strongly  to 
show  that  he  killed  the  decedent  while  the 
latter  was  asleep,  for  the  purpose  of  gaining 
possession  of  a  check  payable  to  the  order  of 
the  decedent,  and  which  the  defendant  after- 
wards Indwsed,  and  of  certain  personal  prop- 
erty on  the  body  of  the  decedent  The  jnry 
might,  it  Is  true,  upon  the  testimony  have 
found  the  defendant  guilty  of  murder  In  the 
second  degree,  or  of  manslaughter,  or  might 
have  acquitted  him,  for  there  was  evidence 
from  which  inferences  favoring  homicide  In 
self-defense,  murder  in  the  second  degree,  and 
manslaughter,  respectively,  might  have  been 
deduced  by  the  triors  of  fact;  but  the  jury 
were  evidently  satisfied  that  the  only  legit- 
imate inference  was  that  the  defendant  had 
committed  a  deliberate  murder.  We  cannot 
declare  that  the  evidence  presented  was  of 
such  character  and  effect  that  it  ought  to 
have  left  In  the  minds  of  the  jurors  a  reason- 
able doubt  of  the  defendant's  guilt.  It  is 
not  the  province  of  this  court  to  usurp  the 
office  of  the  Jury  or  the  function  of  the  trial 
court 

2.  The  defendant  asks  us  to  review  the 
charge  of  the  court  for  the  purpose  of  dia- 
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covering  whether  error  was  committed  In  the 
instructlona;  but  the  brief  falls  to  comply 
with  that  portion  of  BubdlTlslon  3  of  rule  5  of 
this  court  (44  Pac.  yll),  applicable  alike  to 
criminal  and  civil  cases,  providing  that,  when 
the  error  alleged  la  to  the  charge  of  the  court, 
the  specification  shall  set  out  totidem  verbis 
the  part  referred  to,  whether  It  be  Instruc- 
tions given  or  Instructions  refused.  This 
omission  Is  sufficient  to  warrant  us  In  refusing 
to  examine  the  charge.  Babcock  v.  Caldwell, 
22  Mont.  — ,  66  Pac.  1081;  Gibson  v.  Hub- 
bard, 22  Mont.  — i  67  Pac.  88;  Anderson  v. 
Carlson,  28  Mont  — ,  67  Pac.  439.  Moreover, 
upon  the  aigmneiit  counsel  was  unable  to 
point  ont  any  misdirection  or  nondlrectlon 
prejudicial  to  the  defendant  Under  such  cir- 
cumstances the  obligation  to  search  the  charge 
for  possible  error  Is  not  Incumbent  upon  this 
tourt. 

3.  The  skull  of  the  decedent;  his  hat  spot- 
ted with  blood,  and  worn  by  him  at  or  Im- 
mediately prior  to  the  time,  and  discovered  at 
the  place,  of  the  killing;  and  a  certain  blood- 
stained sack,  found  near  the  scene  of  the 
homicide,— were  exhibited  to  the  jury,  ad- 
mitted In  evidence  without  objection,  and 
used  on  the  trial.  After  the  jury  retired  to 
consider  of  their  verdict  they  requested  the 
bailiff  to  bring  the  skull,  hat  and  sack  Into 
the  jury  room  for  their  Inspection;  where- 
upon the  court  being  of  the  opinion  that  the 
exhibits  mentioned  were  proper  for  the  Jury 
to  have  for  further  Inspection,  ordered  the 
bailiff  to  comply  with  the  request  and  the 
exhibits  were  then  taken  into  the  jury  room, 
where  they  were  used  by  the  jury.  It  does 
not  appear,  however,  that  any  experiment 
was  made  with  any  of  the  exhibits.  The 
defendant,  earnestly  contends  that  the  recep- 
tion of  these  exhibits  by  the  jury  out  of  court 
Is,  under  the  provisions  of  section  2122  and 
subdivision  2  of  section  2192  of  the  Penal 
Code,  an  error  entitling  hhn  to  a  new  trial. 
If  the  foregoing  were  all  the  facts  touching 
the  matter,  necessity  would  arise  for  deter- 
mining the  question  of  whether  such  Instru- 
mrats  of  evidence  were  rightly  sent  to  the 
Jury  room,— the  answers  to  which  are  not  en- 
tirely uniform,  as  will  appear  by  reference 
to  the  following  cases:  State  v.  Webster 
(Wash.)  67  Pac.  361;  Jack  v.  Territory,  2 
Wash.  T.  101,  3  Pac.  832;  People  v.  Page. 
1  Idaho,  106;  Powell  v.  State,  61  Miss.  319; 
State  T.  Stebbins,  29  Conn.  463;  State  v.  Mc- 
Oafferty,  68  Me.  223;  Hanslng  v.  Territory 
(Okl.)  46  Pac.  609;  Yates  v.  People,  38  111. 
627;  Forehand  v.  State,  51  Ark.  653,  11  S.  W. 
766.  Nor  is  It  needful  to  decide  whether, 
without  the  defendant's  consent  but  in  the 
exercise  of  a  wise  and  sound  discretion,  the 
court  may  send  to  the  Jury  exhibits  other  than 
papers.  On  the  hearing  of  the  motion  for  a 
new  trial  there  was  a  sharp  conflict  between 
witnesses  with  respect  to  whether  or  not  the 
defendant  consented  to  the  sending  of  the 
skull,  hat  <u>d  sack  to  the  Jury  during  their 
retirement    The  county  attorney  and  a  Juror 


testified  that  just  before  the  Jury  retired, 
counsel  for  the  defendant  consented  and 
agreed  In  the  presence  of  the  defendant  and 
In  open  court  that  the  exhibits  mentioned 
might  be  taken  to  the  jury  room;  and  tbe 
Juror  further  testified  that  as  soon  as  tbe 
Jury  discovered  that  the  s^id  exhibits  had  not 
been  brought  Into  the  room,  they  directed 
the  balllflL  In  charge  to  get  them.  Tbe  de- 
fendant and  his  counsel  testified  that  neither 
of  them  tirer  consented  or  agreed  to  the  tak- 
ing of  these  exhibits  to  the  jury  room.  The 
presumption  is  that  the  trial  court  to  whidt 
was  addressed  the  application  for  a  new  trial, 
found  against  the  defendant  upon  the  issae 
thus  presented,  and,  there  being  a  substantial 
conflict  In  the  testimony,  this  court  must  in- 
dulge the  conclusive  presumption  that  the 
decision  Is  supported  by  the  weight  of  tbe 
evidence;  hence  we  have  no  right  to  disturb 
Its  action,  unless  there  was  error  in  sending 
the  exhibits  to  the  Jury  even  with  the  con- 
sent of  the  defendant  We  are  of  the  opinion 
that  the  consent  given  by  the  attorney  for 
the  defendant  in  tbe  presence  of  the  defendant 
was  tbe  consent  of  the  defendant  himself,  and 
that  such  consent  was  a  waiver  of  the  obJe<v 
tlon,  made  on  the  motion  for  a  new  trial,  to 
tbe  sending  of  the  exhibits  to  the  Jury  while 
in  retirement  and  eliminates  the  question 
whether  error  might  well  be  urged  had  con- 
sent not  been  given.  See  People  v.  Mahoney, 
T7  Cal.  529,  20  Pac.  73.  Tbe  Judgment  and 
order  are  affirmed. 

BRANTLY,  a  J.,  and  HUNT.  J„  concur. 


(23  Mont.  M) 
CITY  OF  BUTTE  v.  CALL. 
(Supreme  Court  of  Montana.    July  3,  1899.) 
CRIMINAL  LAW— NOTICE  OF  APPEAL— RECORD. 
The  appellate  conrt  is  without  jurisdiction 
to  consider  an  appeal,  where  the  record  contaims 
no  copy  of  the  Dotice  of  appeal,  as  presecibed 
by  P«i.  Ckide,  i  2281. 

Appeal  from  district  court,  SUrerbow  coun- 
ty;  William  Clancy,  Judge. 

Action  by  the  city  of  Butte  against  Frank 
CalL  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Dismissed. 

Chaa  O'Donnell,  for  appellant 

PER  CURIAM.  The  record  in  this  caa» 
shows  that  the  defendant  was  tried  In  tiie 
police  court  of  the  city  of  Butte,  Silverbow 
county,  on  a  charge  of  violating  section  19 
of  Ordinance  471  of  said  city  of  Butte,  enti- 
tled "An  ordinance  providing  for  the  pay- 
ment of  licenses  to  the  city  of  Butte,  and  re- 
pealing Ordinances  Nos.  93,  342,  549,  373, 
404,  and  453."  He  was  adjudged  guilty  aa 
charged,  and  sentenced  to  pay  a  fine.  From 
this  Judgment  he  appealed  to  the  district 
court  In  and  for  said  county,  and  upon  an- 
other trial  had  therein,  on  May  16,  1898,  he 
was  again  found  guilty,  and  judgment  for  a 
fine  entered  against  him.    The  record,  how^ 
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ever,  contains  no  copy  of  the  notice  of  appeal 
given,  as  provided  by  section  2281  of  the 
Penal  Code.  This  court  Is  therefore  without 
jurisdiction  to  review  any  question  presented 
therein.  The  appeal  is  therefore  dismissed. 
Dismissed. 


(23  Mont.  lU) 

DOWTY  ▼.  PITTWOOD. 
(Supreme  Court  of  Montana.     July  S,   1899.) 

QtJALIFICATION     OF    ALDERMEN— ACT    REGU- 
LATING—CONSTITUTIONALITY— REPEAL 
—AMENDMENT— CONSTRUCTION. 

1.  In  view  of  Pol.  Code.  §'  51G0,  adopted  Feb- 
ruary 25,  1895.  providing  that  laws  passed  at  the 
session  of  the  legislative  assembly  at  which  the 
Code  was  passed  must  be  construed  as  if  both 
had  been  passed  on  the  last  day  thereof,  and 
section  2,  providing  that  the  Code  shall  not  take 
effect  until  July  1,  1895,  Comp.  St.  1887,  div.  5, 
$  365,  relating  to  the  qualification  of  aldermen, 
could  not  have  been  repeoled  er  abrogated  by 
the  Code  before  July  1,  1805,  and  hence  the  act 
of  March  7,  1895  (Pol.  Code,  |  4753),  amending 
it,  was  a  valid  amendment  of  an  existing  law, 
and  became,  under  the  act  of  March  13,  1895 
(Pol.  Code,  i  5180  et  seg.),  effective  as  a  part  of 
the  Code  on  and  after  July  1,  1805. 

2.  The  act  of  March  7,  1895.  entitled  "An  act 
to  amend  sections  3(>4  and  3C5  of  the  fffth  divi- 
sion of  the  Compiled  Statutes  of  Montana  and 
the  amendments  thereto,  approved  September  14, 
1887,"  relating  to  the  qualifications  of  mayors 
and  aldermen  and  declaring  the  same,  does  not 
conflict  with  Const,  art.  5,  5  23,  declaring  that 
an  act  shall  not  embrace  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title. 

3.  The  act  does  not  violate  Const,  art.  5,  §  25, 
providing  that  no  law  shall  be  revised,  amended, 
or  extended  by  reference  to  its  title  only;  but  so 
much  as  is  revised,  amended,  or  extended  shall 
be  re-enacted  and  published  at  length. 

4.  Pol.  Code,  §  4753,  providing  fliat  no  person 
shall  be  eligible  to  the  office  of  alderman,  unless 
a  resident  of  the  ward  where  elected  "for  at 
lease  one  year  preceding  such  election,''  means 
one  year  next  preceding  the  election. 

Appea!  from  district  court.  Cascade  county; 
J.  B.  Leslie,  Judge. 

Contest  of  an  election  by  David  Dowty 
against  William  H.  Pittwood.  From  a  judg- 
ment in  favor  of  the  contestant,  the  contestee 
appeals.    AfBrmed. 

Fletcher  Maddox  and  J.  W.  Freeman,  for 
appellant.  Stanton  &  Stanton,  for  respond- 
ent 


HUNT,  J.  Pittwood  ran  against  Dowty 
for  alderman  of  the  First  ward  of  the  city  of 
Great  Falls  at  a  city  election  held  April  3, 
1890.  Pittwood  was  thereafter  declared  elect- 
ed. Dowty  then  brought  this  action,  under 
section  2010  et  seq.  of  the  Code  of  Civil  Pro- 
cedure, to  contest"  Pittwood's  election,  upon 
the  ground  th?t  Pittwood  was  Ineligible,  for 
the  reason  that  he  had  not  been  a  resident 
of  the  ward  for  one  year  preceding  bis  elec- 
tion. Pittwood  moved  to  strike  this  allega- 
tion from  Dowty's  statement,  but  the  motion 
waa  denied.  Judgment  was  thereafter  en- 
tered in  favor  of  respondent,  Dowty,  and  an- 
nulling Pittwood's  certificate  of  election. 
Pittwood  appeals,  assigning  as  error  the  or- 
der of  the  lower  court  denying  the  motion  to 


strike  out,  and  the  rendering  of  judgment 
that  he  (Pittwood)  was  Ineligible,  and  an- 
nulling his  certificate  of  election.  Section 
4753  of  the  Political  Code  declares  that  ''no 
person  shall  be  eligible  to  the  office  of  alder- 
man unless  he  shall  be  a  taxpaying  freehold- 
er within  the  limits  of  the  city  and  a  resi- 
dent of  the  ward  so  electing  him,  for  at  least 
one  year  preceding  such  election."  The  Com- 
piled Statutes  of  1887  contained  a  section 
(365),  In  effect  like  section  4753  of  the  new 
Codes  of  1895,  supra.  Section  305  referred 
to  was  one  of  the  act  of  March  10,  1887, 
which  was  chapter  22  of  the  Complied  Stat- 
utes. Comp.  St.  1887,  dlv.  5,  §  315  et  seq.  By 
an  act  entitled  "An  act  to  amend  an  act  re- 
lating to  the  formation  of  municipal  corpora- 
tions," approved  September  14,  1887  (Laws 
15th  Ex.  Sess.  1887,  p.  C2),  section  365  was 
amended  by  omitting  the  qualification  that 
required  an  alderman  to  be  a  freeholder. 
Later  amendments.  In  1889  and  1893,  to  the 
municipal  corporation  statutes  are  not  perti- 
nent to  the  matter  under  examination.  Then 
came  the  passage  of  the  Political  Code,  on 
February  25,  1805,  section  17  of  which  is  as 
follows:  "Xo  statute,  law,  or  rule,  is  con- 
tinued In  force  because  it  is  consistent  with 
the  provisions  of  this  Code  on  the  same  sub- 
ject; but  in  all  cases  provided  for  by  this 
Code  all  sto-tutes,  laws  and  rules,  heretoforfr 
in  force  In  this  state,  whether  consistent  or 
not  with  the  provisions  of  this  Code,  unless 
expressly  continued  In  force  by  it,  are  re- 
pealed and  abrogated.  This  repeal  or  abroga- 
tion does  not  revive  any  former  law  hereto- 
fore repealed,  nor  does  It  affect  any  right  al- 
ready existing  or  accnied,  or  any  action  or 
proceeding  already  taken,  except  as  in  this 
Q>de  provided,  nor  does  it  affect  any  private 
statute  not  expressly  repealed."  Afterwards, 
on  March  7,  1895,  the  legislature  passed  an 
act  entitled  "An  act  to  amend  sections  364 
and  365  of  the  fifth  division  of  the  Complied 
Statutes  of  Montana  and  the  amendments 
thereto,  approved  September  14,  1887."  Sec- 
tion 2  of  this  act  just  referred  to  is  the  pres- 
ent section  4753,  Pol.  Code.  Pittwood  argues 
from  these  facts  that  section  4753  Is  void,  be- 
cause section  365  of  the  Compiled  Statutes, 
which  it  sought  to  amend,  had  been  repealed 
by  the  adoption  of  the  Political  Code,  on  Feb- 
ruary 25,  1895,-10  days  prior  to  the  enact- 
ment of  section  4753.  Section  292,  Pol.  Code, 
provides  that  an  act  amending  a  section  of 
an  act  repealed  Is  void.  Section  17  quoted,  of 
the  new  Political  Code,  did  not  repeal  the 
whole  of  the  Compiled  Statutes,  or  of  the 
statutes  which  were  In  force,  but  only  such 
statutes  as  were  Inconsistent,  or  were  not  con- 
sistent, with  the  provisions  of  the  new  Codes 
on  the  same  subject,  except  where  the  new 
Oodes  expressly  continued  the  old  stAtutes  In 
force.  Now,  section  4752  of  the  Political  Code 
of  1895,  providing  that  no  person  Is  eligible 
to  any  municipal  office,  elective  or  appointive, 
who  is  not  a  citizen  of  the  United  States,  and 
who  has  not  resided  in  the  town  or  city  for 
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at  least  two  years  Immediately  preceding  his 
election  or  appointment,  and  Is  not  a  quali- 
fied elector  thereof,  fixed  the  qualifications  of 
all  persons  to  hold  any  municipal  office.  The 
section  was  one  upon  the  same  subject  as  sec- 
tion 365  of  the  Compiled  Statutes,— that  is  to 
say,  it  covered  the  question  of  the  qualifica- 
tions to  hold  any  municipal  office;  and.  If 
the  Political  Code  had  gone  into  effect  from 
the  date  of  its  passage.  Code,  §  4753,  would 
have,  undoubtedly,  been  a  repeal  of  section 
365  of  the  Compiled  Statutes.  But  there  is 
also  a  further  provision  to  be  considered  (sec- 
tion 6160  of  the  Political  Code),  which  is  as 
follows:  "With  relation  to  the  laws  passed 
at  the  session  of  the  legislative  assembly  at 
which  the  Political  Code,  Civil  C!ode,  Code  of 
Civil  Procedure,  and  Penal  Code,  are  passed, 
such  Codes  must  be  construed  as  though  each 
had  been  passed  on  the  last  day  of  the  ses- 
sion." This  provision  bears  directly  upon 
the  question  before  us,  inasmuch  as  section 
4753  was  part  of  an  act  passed  at  the  session 
of  the  legislative  assembly  at  which  the  Po- 
litical Code  was  passed,  and  therefore  the 
Political  Code  is  to  be  construed  as  though  it 
had  been  passed  on  the  last  day  of  the  ses- 
sion of  1895,  which  was  March  7,  1895.  when 
section  4753  also  became  a  law.  From  this 
It  follows  that  under  no  circumstances  could 
section  17  of  the  Political  Code  have  repealed 
and  abrogated  section  365  of  the  Compiled 
Statutes  before  the  last  day  of  the  session. 
But,  furthermore,  section  2  of  the  Political 
Code  provides  that  that  Code  should  take  ef- 
fect at  12  o'clock  noon,  the  1st  day  of  July, 
1895.  Before  then  It  was  Inoperative  upon 
existing  laws;  so  that  section  17,  supra, 
could  have  had  no  effect  before  July  1,  ISW; 
nor  could  section  292,  relating  to  amend- 
ments. This  being  true,  the  Compiled  Stat- 
utes were  the  laws  la  effect  and  controlling 
on  March  7, 1895,  when  the  act  of  which  sec- 
tion 4753  is  a  section  was  passed,  and  by 
section  6182  of  the  Political  Code  these  laws 
remained  in  effect  until  July  1,  1895,  when 
the  new  Codes  and  the  acts  of  the  third  and 
fourth  sessions  of  the  legislative  assembly, 
amendatory  thereof,  went  into  force,  and 
swept  away  all  other  statutes  of  a  general 
nature  existing  and  In  force  prior  to  July  1, 
1895.  From  this  it  must  follow  that  the  act 
of  March  7,  1895,  amending  section  365  of 
the  Compiled  Statutes  of  1887,  was  a  valid 
amendment  to  an  existing  law;  and,  as  we 
hold  said  act  is  not  In  conflict  with  sections 
23  and  25  of  article  5  of  the  constitution.  It 
therefore  became,  under  the  provisions  of  the 
act  approved  March  13,  1895  (section  5180  et 
seq.,  Pol.  Code),  part  of  the  Codes  of  the 
state,  effective  on  and  after  July  1,  1895. 
Patient  examination  of  all  the  statutes  cited 
and  others  forces  us  to  adopt  this  construc- 
tion, support  for  which  we  also  find  in  the 
principles  heretofore  applied  in  the  cases  of 
State  V.  Rotwitt,  17  Mont.  41,  41  Pac.  1004; 
Steele  v.  Gllpatrick,  18  Mont.  453,  45  Pac. 
1080;   Proctoi  t.  Cascade  County.  20  Mont 


315,  50  Pac.  1017,  and  Jobb  v.  Meagher  Coun- 
ty, 20  Mont.  424,  51  Pac.  1034. 

2.  Appellant  bad  been  a  resident  of  the 
ward  for  less  than  five  months  immediately 
preceding  the  city  election.  It  is  urged  in 
his  behalf  that  section  4753  does  not  require 
that  the  year's  residence  provided  for  be  a 
year  immediately  preceding  the  election,  but 
that  the  law  is  satisfied  by  a  residence  of  a 
year  some  time  before  an  alderman's  elec- 
tion. We  cannot  agree  to  this  construction; 
for,  in  our  opinion,  it  is  against  the  inteutiou 
of  the  legislative  assembly,  which,  in  adopt- 
ing the  statute,  never  meant  to  depart  from 
the  underlying  principle  pervading  all  gov- 
ernment in  our  form  of  securing  representa- 
tion by  one  who  has  resided  a  length  of  time 
In  the  locality  from  which  he  is  chosen  to  art 
in  a  representative  capacity,  and  that  such 
residence  should  be  immediately  prior  to  his 
election.  Our  opinion  as  to  the  meaning  of 
the  statute  In  this  respect  Is  strengthened  by 
examining  section  4722  of  title  3  of  the  Po- 
litical Code,  pertaining  to  cities  and  towns, 
which  prescribes  that  electors  of  an  incorpo- 
rated city,  in  addition  to  other  qnallflcations, 
shall  htcve  resided  within  the  limits  of  the 
city  for  six  months,  and  In  the  ward  in  which 
they  vote  for  thirty  days,  "preceding  the  elec- 
tion," while  section  4765  provides  that  all 
qualified  electors  who  have  resided  In  the 
city  for  six  months  and  In  the  ward  for  thirty 
days  "next  preceding  the  election"  are  enti- 
tled to  vote  at  any  municipal  election.  Com- 
parison of  these  sections  demonstrates  that 
the  expressions  "preceding  the  election"  and 
"next  preceding  the  election"  were  used  as 
equivalent  in  meaning,  and,  in  our  Judgment, 
they  were  so  used  In  sections  4752  and  4753. 
The  Judgment  must  be  affirmed. 

BRANTLY,  0.  J.,  and  PIGOTT,  J,  caaeat. 


(^  Colo.  sa> 
MONASH  ▼.  RHODES. 
(Supreme  C!ourt  of  Colorado.     June  Id,  1809.) 

AFPEAI<— DISMISSAL. 
The  supreme  court  will  not  pass  on  a  mo- 
tion to  dismiss  an  appeal  in  advance  of  a  hearing 
on  the  merits,  where  a  determination  of  such  mo- 
tion will  incidentally  determine  the  rights  of 
the  parties  to  the  subject-matter  of  the  coutro- 
versy. 

Appeal  from  court  of  appeals. 

Action  by  (Florence  W.  Rhodes  against  Ed- 
ward Monash.  From  a  decision  of  the  court 
of  appeals,  affirming  a  Judgment  for  plaintiff 
(53  Pac.  236),  defendant  appeals.  Motion  to 
dismiss  the  appeal.    Denied. 

Isaac  N.  Stevens,  for  appellant  Willard 
Rinkle,  for  appellee. 

PER  CURIAM.  Appellee,  as  plaintiff. 
brought  this  action  in  the  district  court  of 
Arapahoe  county  against  appellant,  as  defend- 
ant. From  a  judgment  for  plaintiff,  defendant 
appealed  to  the  court  of  appeals,  where  the 
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judgment  of  the  trial  court  was  affirmed. 
From  tbat  Judgment,  defendant  appeals  to 
this  court.  Appellee  moves  to  dismiss  upon 
the  ground  that  this  court  la  without  Jurls- 
dlctloo.  Appellant  contends  that,  In  order 
to  determine  the  rights  of  the  parties  to  the 
subject-matter  of  the  controversy.  It  is  nec- 
essary to  construe  section  6,  art.  4,'  of  the 
constitution,  while  appellee  asserts  that  the 
construction  of  a  statute,  namely,  section  33, 
art.  3,  of  the  charter  of  Denver  (Sess.  Laws 
1S93,  p.  167),  only,  is  necessary.  Whether 
or  not  the  construction  of  the  provision  of 
the  constitution,  supra.  Is  Involved,  Is  the  one 
question  to  pass  upon  In  determining  the  Ju- 
risdiction of  this  court  in  this  case.  A  de- 
termination of  that  question  in  this  particu- 
lar instance  incidentally  determines  the  rights 
of  the  parties  to  the  subject-matter  of  the 
controversy,  and  therefore  necessarily  deter- 
mines the  cause  upon  its  merits.  Such  being 
the  result  of  passing  upon  the  motion,  it 
will  not  be  heard  in  advance  of  a  considera- 
tion of  the  cause  upon  its  merits,  and  it 
therefore  stands  continued,  with  leave  to 
present  on  final  bearing.  Motion  denied 
without  prejudice. 


(13  Colo.  App.  345) 

OLIVEE  V.  CITY  OF  DENVER  et  al. 
(Conrt  of  Appeals  of  Colorado.    June  15,  1890.) 

CITIES  —  PERSONAL    INJURIES  —  DEP^CTIVH 
SIDEWALKS— FAILURE  TO  LIOH'T— PLEAD- 
ING-JOINT   DEFENDANTS. 

1.  Where  the  charter  of  a  city  does  not  require 
it  to  light  its  streets,  it  is  not  liable  for  personal 
injuries  caused  by  its  failure  to  do  so. 

2.  A  city  is  not  liable  for  personal  injuries 
caused  by  a  pedestrian's  tripping  on  a  railing 
that  an  owner  of  an  adjoining  lot  had  erected  at 
the  outer  edge  of  a  sidewallc,  where  the  sidewalk 
itself  was  unobstructed,  and  of  sufficient  width 
to  accommodate  the  travelers  in  the  locality  in 
which  it  was  constructed. 

3.  In  an  action  by  a  pedestrian  for  personal 
injuries,  alleging  that  the  sidewallc  was  four 
feet  wide,  it  will  be  presumed  on  general  demurs 
rer  that  such  width  was  sufficient,  in  the  absence 
of  any  ollegation  to  the  contrary. 

4.  A  complaint  alleging  a  joint  liability  of  two 
defendants  must,  on  jomt  demurrer,  tail  as  to 
both,  if  it  is  defective  as  to  one. 

Error  to  district  court,  Arapahoe  county. 

Action  by  W.  T.  Oliver  against  the  city  of 
I>enver  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Betts  &  Rinkle,  for  plaintiff  in  error.  J. 
M.  Ellis  and  Guy  Le  R.  Stevlck,  for  defend- 
ant in  error  the  city  of  Denver.  Thomas  H. 
Hood,  for  defendant  in  error  Lucy  W.  S. 
Jerome. 


WILSON,  J.  This  was  an  action  to  recover 
damages  for  personal  Injuries  claimed  to 
have  been  received  by  plaintiff,  and  to  have 
been  caused  by  the  negligence  of  the  de- 
fendants in  placing  and  allowing  obstruc- 
tions upon  a  certain  sidewalk  In  the  city  of 
Denver,  and  in  a  failure  to  have  the  street 


lighted  at  the  place  where  the  accident  oc- 
curred. Both  the  city  and  Mrs.  Jerome,  the 
owner  of  the  premises  abutting  on  the  street 
at  the  point  where  the  accident  occurred, 
were  made  defendants.  Each  of  the  defend- 
ants demurred  to  the  complaint  of  plaintiff 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and,  plaintiff  elect- 
ing to  stand  by  his  complaint,  judgment  was 
entered  In  favor  of  defendants.  All  that  por- 
tion of  the  complaint  which  It  is  necessary 
to  consider  is  as  follows:  "That  the  defend- 
ant Lucy  W.  S.  Jerome  was  at  the  times, 
hereinafter  mentioned  the  owner  of  certain 
premises  situate  at  the  northeast  corner  of 
the  Intersection  of  two  certain  public  streets 
in  the-  city  of  Denver,  to  wit,  Lincoln  avenue 
and  Eighteenth  avenue,  and  which  said 
premises  abutted  upon  both  said  streets,  and 
which  said  streets  were  common  and  public 
thoroughfares.  That  for  a  long  time  prior 
to  the  accident  hereinafter  set  forth,  and 
during  more  than  two  years,  the  said  Jerome 
wrongfully  and  negligently  erected  and  plac- 
ed and  maintained,  or  caused  to  be  erected 
and  placed  and  maintained,  at  the  said  north- 
east corner  of  the  intersection  of  said  two 
streets  next  to  and  adjoining  her  said  prem- 
ises, and  upon  the  sidewalks  of  said  streets, 
certain  iron  guards  or  railings,  about  one 
foot  high  above  the  surface  of  the  sidewalk, 
and  extending  several  feet  on  each  side  of 
the  stone  walk  or  flagging  at  the  Intersection 
of  said  sidewalk,  and  thereby  at  said  point 
restricting  the  use  of  said  sidewalk  to  the 
width  of  the  stone  flagging,  and  being  four 
feet;  and  the  said  guards  or  railing  so  placed 
were  an  obstruction  to  the  use  of  the  side- 
walk at  said  point,  and  rendered  and  taused 
the  said  sidewalk  to  be  and  remain  in  an 
unsafe  and  dangerous  condition,  especially  in 
the  nighttime,  and  was  in  such  condition  on 
the  night  of  October  26,  1895.  (4)  That  the 
defendant  the  city  of  Denver,  and  Its  officers 
and  agents,  had  full  knowledge  of  the  unsafe 
and  dangerous  condition  of  said  sidewalk, 
or  by  the  use  of  ordinary  prudence  and  dili- 
gence could  have  ascertained  same,  but  care- 
lessly and  negligently  allowed  the  said  side- 
walk to  be  and  remain  in  said  unsafe  and 
dangerous  condition,  and  carelessly  and  neg- 
ligently allowed  the  said  sidewalk  and  said 
street  intersection  to  remain  dark  and  with- 
out any  light,  and  has  allowed  same  to  be 
In  such  condition  for  several  years  last  past, 
and  same  was  in  such  unsafe  and  dangerous 
condition,  and  entirely  unllghted  and  dark, 
on  the  night  of  October  26,  1895,  as  afore- 
said. (5)  That  the  plaintiff  on  the  said  night 
of  October  26,  1895,  and  at  about  seven  p.  m. 
of  that  day,  was  lawfully  and  rightfully 
traveling  and  passing  on  and  over  said  side- 
walk at  said  point,  while  said  sidewalk  was 
dark  and  unllghted,  and  In  said  unsafe  and 
dangerous  condition  as  aforesaid,  and  wns 
wholly  unaware  of  said  obstruction,  and, 
without  fault  or  negligence  on  his  part,  ran 
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against  and  tripped  against  and  upon,  and 
fell  heavily  over  and  upon,  said  iron  guard 
or  railing  or  obstruction,  and  upon  the  stone 
flagging  of  the  sidewalk,  whereby  he  re- 
ceived great  bodily  injury,  and  sustained 
bruises  in  and  about  his  bead,  body,  and 
arms,  and  one  wrist  was  broken,  and  be  was 
made  sick,  sore,  and  lame  for  a  long  time, 
and  unable  to  attend  to  or  perform  his  busi- 
ness for  about  three  months,  and  Is  still 
BufCering  from  said  injuries  so  received,  and 
was  compelled  to  expend  about  |250  for 
medical  attendance  and  uurslng,  all  to  bis 
damage  of  Ave  thousand  ($5,000)." 

It  will  be  seen  that  the  negligence  of  de- 
fendants alleged  in  the  complaint,  and  upon 
which  plaintiff  bases  his  right  to  recover,  is 
the  obstruction  of  the  sidewalk  and  th.e  fail- 
ure to  light  the  street  at  this  point.  The 
facts  stated  show  that  the  alleged  obstruc- 
tion was  without  the  constructed  sidewalk; 
but  It  Is  not  shown  whether  It  was  within, 
without  or  on  the  line  of  the  sidewalk  area, 
which  latter  condition  might  materially  af- 
fect the  duty  and  corresponding  liability  of 
the  city.  The  city  charter  of  Denver  gives 
the  city  power  to  provide  for  lighting  Its 
streets,  but  It  nowhere  .specially  requires  It 
to  exercise  this  power.  The  exercise  of  the 
power  being  discretionary,  a  failure  in  this 
respect  cannot  be  construed  as  actionable 
negligence.  It  would  be,  of  course,  a  matter 
of  great  convenience  to  have  all  the  streets 
of  cities  and  incorporated  towns  well  lighted 
during  the  night;  but  as  to  whether  the 
great  expense  should  or  ought  to  be  Incurred 
is  a  matter  which  must  be  determined  by  the 
municipal  authority,  acting,  as  It  conceives, 
best  for  the  whole  municipality.  To  hold  that 
a  municipality  Is  under  a  legal  obligation  and 
duty  to  provide  all  of  Its  streets  with  light 
would  be  an  unquestioned  Invasion  by  the 
courts  of  the  power  and  privilege  which 
have  been  exclusively  delegated  to  the  legis- 
lative department  of  the  municipality. 
Where  a  city  assumes  to  light  a  street,  and 
does  It  80  Imperfectly  as  to  constitute  negli- 
gence. Is  another  question,  and  one  which 
is  not  presented  by  this  complaint.  Dill. 
Mun.  Corp.  §  1010;  City  of  Freeport  v.  Is- 
bell,  83  111.  440.  These  remarks  apply  only 
to  the  general  duty  of  the  city  in, reference 
to  lighting  its  streets.  The  extent  and  meas- 
ure of  the  duty  resting  upon  a  city  to  re- 
quire a  street  opened  for  travel  to  be  lighted 
at  a  iH)int  where,  from  any  cause,  there  Is 
reasonable  ground  to  anticipate  danger  in 
its  use  by  persons  who  are  themselves  In 
the  exercise  of  the  required  care  and  cau- 
tion. Is  not  Involved  In  this  case,  under  the 
facts  presented. 

With  reference  to  the  other  acts  complain- 
ed of  as  constituting  actionable  negligence, 
namely,  the  obstruction  of  the  sidewalk.  It 
will  be  observed  that  the  facts  set  forth  neg- 
ative the  conclusion.  Tlie  obstruction,  if  It 
was  such,  was  not  upon  the  sidewalk,  but 
at  the  side  of  It;  and  It  did  not  extend,  so  far 


as  appears  from  the  complaint,  over  the 
sidewalk  proper,  so  as  to  obstruct  or  Impede 
passage  upon  It.  The  city  charter  nowhere 
requires  the  city  to  maintain  a  sidewalk  of 
any  specific  width  for  the  use  of  pedestrians. 
This  Is  left  to  its  discretion,  and  the  exer- 
cise of  such  discretion  cannot  be  reviewed 
Judicially,  or  passed  upon  by  a  jury,  so  long 
as  no  distinct  legal  duty  has  been  violated. 
It  has  power  to  designate  what  width  of  side- 
walk is  necessary  In  particular  localities,  and 
so  long  as  it  does  not  appear  that  there  has 
been  an  abuse  of  discretion,  and  that  tlic 
width  so  designated  is  clearly  insufficient  for 
the  purposes  of  travel,  this  discretion  Is  not 
reviewable,  and  does  not  constitute  action- 
able negligence.  It  is  a  matter  of  common 
knowledge  In  all  cities  and  towns  that  this 
discretion  is  always  exercised,  and  properly 
so;  the  same  width  of  walk  not  being  nec- 
essary In  residence  portions  as  in  the  busi- 
ness districts.  It  is  true  that  a  town  or  city 
is  charged  with  the  duty  of  seeing  that  all 
parts  of  its  streets  open  for  travel,  including 
the  sidewalks  as  well  as  carriageways,  are 
kept  In  repair;  but  the  general  rule  Is  that 
It  performs  that  duty  when  the  way  desig- 
nated and  evidently  intended  for  travel  is 
without  obstruction  or  such  structural  de- 
fects as  to  endanger  the  safety  of  travelers 
In  the  exercise  themselves  of  ordinary  care. 
These  views  are  well  settled  and  sustained 
by  ample  authority.  Dill.  Mun.  Corp.  H 
1003-1008;  McArthnr  v.  Saginaw,  58  Mich. 
357,  25  N.  W.  313;  Vanderburst  v.  Tholcke, 
113  Cal.  147,  45  Pac.  266;  City  of  Atlanta  v. 
Milam,  95  Ga.  135,  22  S.  E.  43.  In  the  case 
at  bar  it  appears  from  the  allegations  of 
the  complaint  that  the  paved  or  flagged  way 
for  the  use  of  travelers  at  the  point  where 
this  accident  occurred  was  four  feet  in  width, 
and  there'  is  no  allegation  that  this  space, 
which  and  which  alone  was  manifestly  in- 
tended for  the  use  of  pedestrians,  was  In- 
suiBcient,  that  It  was  defective  In  construc- 
tion, or  that  there  was" any  obstruction  what- 
ever upon  it.  The  only  conclusion  which  can 
be  drawn  from  the  statements  of  the  com- 
plaint is  that  the  piaintlfiC  was  Injured  In  at- 
tempting to  step  from  this  portlpn  of  the 
sidewalk  area,  preimred  and  plainly  provided 
for  the  use  of  foot  passengers,  to  a  part  of 
the  sidewalk  area  not  Intended  for  foot  trav- 
el, or  that  he  was  crossing  from  the  street 
to  the  sidewalk  over  a  portion  of  the  side- 
walk area  not  Intended  for  such  foot  travel. 
In  either  ev^nt,  he  had  no  right  to  assume 
tliat  the  way  from  the  sidewalk  to  the  street 
was  smooth  and  even,  but  was  himself  re- 
quired to  exercise,  a  caution  and  prudence 
adapted  to  the  nature  of  the  case.  Rayraona 
V.  City  of  Lowell,  C  Cush.  524;  Alllne  v.  City 
of  Le  Mars,  71  Iowa,  654,  33  N.  W.  160. 

What  we  have  said  Is  with  reference  more 
particularly  to  what  was  necessary,  under 
the  facts  as  alleged,  to  state  a  cause  of  action 
against  the  city.  In  this  the  complaint  was 
defective.    It  did  not  set  forth  such  facts  as 
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would  constitute  actlonaMe  negligence  on  its 
part.  We  do  not  Intend  to  say  that  these 
views  would  be  applicable  If  the  action  were 
sought  to  be  maintained  against  the  property 
owner  alone,  in  a  case  where  this  would  be 
permissible;  but  in  this  case,  the  complaint 
alleging  a  joint  liability  of  the  two  defend- 
ants, if  it  be  defective  as  to  one  It  must,  on 
g«»feral  demurrer,  fail  as  to  both.  Nor  do 
we  wish  to  be  understood  as  holding  that  in 
no  case  would  the  city  be  liable  for  injuries 
received,  as  complained  of  in  this  Instance, 
within  the  sidewalk  area,  but  without  that 
part  of  it  occupied  by  the  .flagging  or  arti- 
flcial  wait.  The  extent  of  the  duty  of  the 
city  as  to  this  area  not  covered  by  the  con- 
structed walk.  In  seeing  that  It  was  kept 
free  from  obstruction  to  the  safe  and  con- 
venient travel  of  pedestrians,  would  depend 
in  some  degree  upon  the  uses  to  which  it 
was  set  apart,  or  allowed  to  be  set  apart, 
under  the  powers  granted  to  the  city  under 
Its  charter,  as  well  as  upon  the  character  of 
the  alleged  obstruction.  The  measure  of  the 
duty  and  corresponding  liability  might  also 
depend  upon  the  fact  as  to  whether  the 
constructed  walk  was  of  width  sufficient  to 
subserve  its  purpose,  and  whether  it  was  at 
the  time  and  place  of  the  accident  In  such 
condition  of  repair  as  to  furnish  easy,  safe, 
and  ample  facilities  for  the  passage  thereon 
and  thereover  of  pedestrians.  And  it  can- 
not be  said  that  all  of  these  are  matters  of 
defense  only,  and  must  be  specially  pleaded 
as  such.  The  complaint  must  contain  such, 
allegations  of  facts  as  to  show  upon  its  face 
the  legal  duty  of  the  city,  and  Its  liability. 
In  this  instance  the  complaint  specifically  al- 
leges that  the  obstructions  complained  of  re- 
stricted the  use  of  the  sidewalk  at  that  point 
to  the  width  of  the  stone  flagging.  By  the 
construction  of  an  artlflcial  walk,  a  city  in- 
vites the  travel  of  pedestrians  upon  it,  and 
upon  It  alone.  The  duty  is  Incumbent  upon 
it  to  keep  this  in  reasonable  repair,  but  the 
measure  of  this  duty  is  quite  difCerent  from 
that  to  keep  the  remainder  of  the  sidewalk 
area  free  from  obstructions,  and  in  suitable 
and  safe  condition  for  travel.  The  city  had 
a  right  to  insist  that  the  complaint  advise  it 
speciflcaily  what  duty  it  was  charged  with 
having  neglected.  The  evident  theory  of  the 
complaint,  and  that  upon  which,  under  the 
facts  as  stated,  the  plaintiff  would  be  enti- 
tled to  recover.  If  at  all,  is  that  the  artificial 
•  walk  was  of  insufficient  width;  but  this  is 
nowhere  alleged,  as  it  should  have  been.  A 
very  recent  opinion  of  the  New  York  court 
of  appeals— published  since  this  opinion  was 
written,  and  rendered  in  a  case  which  In- 
volved a  very  similar  state  of  facts  and  the 
identical  principles  upon  which  the  case  at 
har  turns— supports  fully  the  views  which 
■we  have  expressed.  Dougherty  v.  Trustees 
of  Village  of  Horscheads,  53  N.  E.  790. 

For  these  reasons,  we  think  the  demur- 
rers were  properly  sustained,  and  there  be- 
ing no  attempt  to  amend  the  complaint,  as 


could  have  been  done,  Judgment  was  prop- 
erly rendered  In  favor  of  defendants.  Af- 
firmed. 

BISSBUU  P.  J.,  not  sitting. 


(13  Colo.  App.  231) 
MULLIGAN  T.  SMITH.! 
(Court  of  Appeals  of  Colorado.    May  10,  1809.) 

BILLS    AND    NOTES —  CONSIDERATION —SERV- 
ICES TO  BE  RENDERED— PLEADING- 
EVIDENCE— ASSIGNMENT. 

1.  Where  plalDtiff  sues  on  a  note  which  states 
on  its  face  that  it  is  ^iven  for  services  rendered 
and  to  be  rendered,  it  is  incumbent  on  him  to  set 
forth  the  specific  services  which  were  agreed 
on,  and  aver  and  prove  their  performance. 

2.  Where  plaintiff  sues  on  a  note  reciting  that 
it  was  given  for  sei-viccs  rendered,  under  an  an- 
swer aven-ing  that  no  services  were  rendered  at 
its  execution,  defendant  may  prove  that  fact, 
since  the  recital  is  no  more  than  a  receipt  in- 
corporated into  the  note,  and  is  open  to  explana- 
tion as  if  it  were  in  a. separate  instrument. 

3.  In  an  action  on  a  note  given  for  services 
to  be  rendered,  defendant,  under  proper  aiiegii- 
tions,  may  sliow  what  the  services  were  to  con- 
sist of,  within  what  time  they  were  to  be  pw- 
formed,  and  that  they  never  were  performed, 
since  such  proof  is  necessary  to  explain  the  in- 
completeness of  the  language  employed. 

4.  An  assignee  of  a  nounogotiable  instrument 
has  no  greater  rights  as  against  the  maker  thuii 
his  assignor. 

Error  to  district  court,   Arapahoe  county. 

Action  by  George  A.  Smith  against  Thomas 
Mulligan.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

F.  J.  Mott  and  Geo.  W.  Taylor,  for  plain- 
tiff In  error.  T.  J.  O'Uonnell  and  Milton 
Smith,  for  defendant  in  error. 

THOMSON,  J.  This  action  was  brought 
by  George  A.  Smith  against  Thomas  A.  Mul- 
ligan ,upon  two  instruments  in  writing  signed 
by  the  latter.  The  first  is  In  the  following 
form:  "Denver,  Colo.,  Dec.  17.  1892.  For 
value  received,  I  promise  to  pay  on  demand 
to  L  B.  Porter  two  thousand  dollars,  provided, 
however,  that  said  Porter  shall  not  demand 
payment  of  said  sum  until  the  United  States 
have  Issued  unto  me  a  patent  for  the  north- 
west quarter  of  section  21,  township  2  south, 
range  67  west,  Arapahoe  county,  Colorado, 
the  same  being  the  land  heretofore  included 
in  my  pre-emption  entry,  and  wliich  I  have 
applied  to  enter  under  the  homestead  law; 
the  consideration  for  said  sum  being  the  serv- 
ices heretofore  rendered  or  which  may  here- 
after be  rendered  by  said  Porter  and  coun.scl 
employed  by  him  in  defending  my  rights  and 
securing  patent  to  said  land.  Thomas  Mulli- 
gan." The  other  is  exactly  the  same,  except 
that  the  amount  promised  to  be  paid  is  ?2.";o. 
The  complaint  set  forth  the  instruments,  and 
alleged  the  Issuance  of  patent  to  tlie  defend- 
ant for  the  land  described,  the  assignment  of 
the  papers  to  the  plaintiff  before  the  com- 
mencement of  the  suit,  and  the  nonpayment 
of  any  part  of  the  money,  and  demanded  judg- 

iRcheariug  denied  July  3,  1809. 
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ment  for  the  amount,  with  Interest  It  was 
not  alleged  that  any  services  were  rendered 
for  the  defendant  by  Porter,  or  by  any  coun- 
sel employed  by  him,  after  the  date  of  the 
execution  of  the  Instruments.  The  answer 
averred  that  the  instruments  were  executed 
without  any  consideration.  It  also  stated 
that  at  the  time  of  their  execution  neither 
Porter  nor  any  counsel  employed  by  him  had 
rendered  any  service  of  any  kind,  or  for  any 
purpose,  to  the  defendant;  and  alleged,  as 
their  consideration,  an  agreement  between  the 
defendant  and  Porter  and  Thomas  H.  Carter, 
whereby  the  latter  were  to  obtain  a  patent  in 
behalf  of  the  defendant  to  the  land  described 
In  the  Instruments  prior  to  the  4th  day  of 
March,  1893;  averring  that  neither  Porter  nor 
Carter,  nor  any  counsel  employed  by  them, 
did  any  work  or  rendered  any  service  for  the 
defendant  in  securing  a  patent,  and  that  the 
patent  was  procured  solely  through  the  efforts 
of  other  attorneys  employed  by  the  defendant 
The  answer  was  denied  by  the  replication. 
At  the  trial  the  plaintiff  proved  the  assign- 
ment of  the  papers  to  himself,  and  introduced 
them  in  evidence.  He  offered  no  further 
proof.  When  he  rested,  the  defendant  moved 
for  a  Judgment  of  nonsuit  on  the  ground  that 
the  plaiutifF  had  failed  to  prove  the  rendition 
of  any  services  in  consideration  of  which  the 
promises  were  made.  The  motion  was  de- 
nied. The  defendant  then  offered  himself  as 
a  witness,  and  his  counsel  asked  him  this 
question:  "Will  you  state  whether  you  had 
any  transaction  or  dealing  with  Mr.  I.  B. 
Porter  in  connection  with  securing  title  to  the 
northwest  quarter  of  section  21,  township  2 
south,  range  67  west,  in  1892?  and,  If  so, 
please  state  what  they  were."  Objection  was 
made  that  the  question  was  immaterial.  Ir- 
relevant .and  Incompetent  and  did  not  tend 
to  support  any  Issue  raised  by  the  pleadings. 
The  objection  was  sustained.  Counsel  then 
asked  the  following  question:  "I  will  ask 
you  whether  or  not  prior  to  December  17, 
1892,  Mr.  I.  B.  Porter  had  rendered  you  any 
service  whatever  In  connection  with  defend- 
ing your  rights  and  securing  title  or  patent 
to  the  northwest  quarter  of  section  21,  town- 
ship 2  south,  range  67  west."  The  same  ob- 
jection was  Interposed  to  this  as  to  the  other, 
and  was  also  sustained.'  In  sustaining  the 
objection  the  court  said:  "I  do  not  think  you 
have  set  up  any  defense  that  will  entitle  you 
to  any  evidence  whatever  In  this  case.  That 
is  why  I  am  rullntr  on  these  questions  In  this 
way.  I  don't  believe  you  are  entitled  to  any 
evidence  whatever  upon  the  grounds  alleged 
In  your  answer.  You  might  have  some  de- 
fense, but  not,  In  my  opinion,  under  this  an- 
swer. *  •  •  In  my  opinion,  you  cannot 
show  want  of  consideration  that  would  be 
available  under  these  pleadings."  Other  evi- 
dence was  offered  in  support  of  the  averments 
of  the  answer,  but  It  was  all  refused  on  the 
same  general  grounds.  After  rejecting  every 
offer  of  evidence  by  the  defendant,  the  court 
directed  the  Jury  to  return  a  verdict  In  the 


plaintiff's  favor  for  the  amount  sued  for,  with 
interest  from  the  date  of  issuance  of  the  pat- 
ent which  was  February  13,  1893.  Verdict 
was  rendered  accordingly,  and  was  followed 
by  Judgment  from  which  error  Is  prosecuted 
to  this  court 

We  can  conceive  of  no  theory  upon  which 
this  Judgment  should  be  allowed  to  stand. 
The  instrimients  undertook  specifically  to  set 
forth  the  consideration  for  which  they  were 
given.  The  language  In  which  the  considera- 
tion is  particularized  is  a  limitation  upon  and 
delinltion  of  the  general  words  "for  value  re- 
ceived," used  at. the  beginning  of  the  papers. 
The  expression  is,  "services  heretofore  ren- 
dered or  which  may  hereafter  be  rendered." 
laterally  construed,  it  means  that  one  of  the 
two,  but  not  both,  was  the  consideration  of 
the  Instruments.  Certainly,  without  aid  from 
some  source,  a  court  could  not  determine 
which  was  Intended  as  the  consideration; 
and,  saying  nothing  of  the  effect  of  the  un- 
certainty upon  the  papers  themselves,  at  least 
some  sort  of  averment  In  the  complaint  was 
necessary  to  dear  up  the  ambiguity.  But 
counsel  for  the  plaintiff  have  relieved  us  of 
emlmrrassment  in  relation  to  the  meaning  of 
the  language.  They  say:  "The  notes  recite 
that  the  consideration  was  the  services  ren- 
dered and  to  be  rendered  by  said  Porter  and 
counsel  that  might  be  employed  by  him." 
They  thus  construe  the  particle  "or"  as 
"and,"  and  we  think  they  are  right  We  shall 
accept  their  construction,  and  discuss  the 
questions  presented  upon  their  theory.  The 
consideration,  therefore,  was  service  already 
rendered  and  services  to  be  rendered  thereaft- 
er. Part  of  the  consideration  was  some- 
thing yet  to  be  done  by  Porter.  To  enable 
one  party  to  a  contract  containing  mutual 
covenants  to  enforce  It  against  the  other,  he 
must  plead  and  prove  complete  performance 
on  his  part  or  facts  which  are  equivalent  to 
performance.  On  the  face  of  these  papers  it 
appears  ttiat  the  consideration  of  the  prom- 
ises to  pay  consisted  of  acts  done  and  acts  to 
be  done  by  Porter.  What  he  had  done  was 
not  sufficient  The  notes— if  the  instruments 
may  be  properly  so  designated— were  not  giv- 
en In  consideration  of  that  alone.  It  was 
what  he  had  done  and  what  he  was  to  do 
that,  together,  constituted  the  consideration. 
The  cause  of  action  was  indivisible.  There 
could  be  no  apportionment  of  the  promises, 
or  of  the  consideration,  so  as  to  allow  a  par- 
tial recovery.  In  a  proper  action  Porter 
might  have  been  entitled  to  Judgment  for  the 
value  of  his  prior  services,  but  not  in  an  ac- 
tion on  the  notes.  His  right  to  recover  upon. 
them  depended.  In  addition,  to  services  al- 
ready performed,  upon  the  rendition  by  bim 
of  services  after  their  execution.  What  the 
services  were  to  be  does  not  appear  from  the 
notes.  But  a  written  contract  la  simply  the 
putting  into  permanent  form  of  a  prior  verlwJ 
understanding.  Those  services  were  neces- 
sarily defined  In  the  agreement  which  result- 
ed in  the  notes.     It  was  Incumbent  upoa 
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plaintiff  to  Bet  forth  the  specific  services  which 
had  been  agreed  upon,  and  aver  their  per- 
formance. There  was  no  allegation  in  the 
complaint  of  the  performance  of  any  service 
by  Porter,  or  at  his  instance;  nor  was  there 
the  least  attempt  to  prove  that  any  was  ever 
rendered.  There  was  no  cause  of  action  stat- 
ed, and  there  was  a  complete  failure  of  proof. 
The  disallowance  of  the  nonsuit  was  error. 

While,  from  what  has  been  said,  it  is  ap- 
parent that  the  judgment  must  be  reversed, 
we  deem  it  proper  to  examine  the  rulings  of 
the  court  in  relation  to  the  proofs  offered  by 
the  defendant.  The  court's  expressed  opin- 
ion was  that  the  answer  stated  no  defense, 
and  hence  that  under  its  allegations  no  evi- 
dence whatever  was  admissible.  One  of  the 
averments  of  the  answer  was  that  at  the 
time  of  the  execution  of  the  instruments  nei- 
ther Porter  nor  any  counsel  employed  by  him 
had  in  any  manner  rendered  the  defendant  any 
service.  They  expressed  the  rendition  of  serv- 
ices by  Porter  as  part  of  their  consideration. 
Therefore  by  them  the  defendant  acknowl- 
edged that  Porter  bad  rendered  him  service 
of  some  kind.  But  we  think  the  acknowledg- 
ment must  be  regarded  as  in  the  nature  of  a 
receipt.  A  written  admission  by  one  of  the 
payment  of  money  or  the  delivery  of  i)roperty 
to  blm  by  another  is  a  receipt  pure  and  sim- 
ple, and  a  written  admission  by  him  of  the 
rendition  of  services  in  his  behalf  by  anoth- 
er Is  exactly  the  same  kind  of  instrument. 
The  paper,  whether  It  be  given  for  money, 
property,  or  services,  is  equally  a  receipt 
Now,  a  receipt  is  only  prima  facie  evidence 
of  the  fact  it  recites,  and  may  be  contradict- 
ed by  oral  testimony.  1  Greenl.  Ev.  §  305; 
2  Whart  Ev.  §  1064.  And  where  a  receipt  la 
Incorporated  Into  a  promissory  note,  or  Into 
a  contract,  or  a  deed,  as  expressing  the  con- 
sideration, it  is  still  open  to  explanation,  the 
same  as  if  it  were  In  a  separate  Instrument 
Smith  V.  Holland,  61  N.  Y.  635;  Wilkinson 
V.  Scott  17  Mass.  *249,  *&1.  That  no  serv- 
ices had  been  rendered  by  Porter  was  proper- 
ly pleaded,  and  proof  of  the  fact  should  have 
been  admitted. 

The  defendant  also  alleged,  and  sought  to 
prove,  what,  by  the  agreement  of  the  parties, 
the  services  to  be  rendered  were  to  consist  of, 
and  within  what  time  they  were  to  be  per- 
formed, and  also  that  they  never  were  per- 
formed.   Some  such  allegation  and  some  such 
proof  were  necessary  to  explain  the  Incom- 
plete and  otherwise  unintelligible  language  of 
the  notes.    Porter  was  to  render  some  serv- 
ice at  some  time;   but  what  or  when,  must 
be  shown  by  parol,  if  shown  at  all.    The  pro- 
posed evidence  would  not  have  had  the  ef- 
fect to  contradict  vary,  or  add  to  the  con- 
tract;  and  It  is  only  evidence  which  would 
bare  such  effect  that  the  law  excludes.    But 
to  an  understanding  of  the  language  of  the 
papers  an  explanation  was  necessary.     The 
attempted  explanation  was  not  inconsistent 
-with  the  written  terms,  and  hence  it  was  ad- 
(iifsslble.    1  Greenl.  Et.  §  367.    The  defendant 


had  the  right  to  prove  what  the  services  were 
to  be,  and  when  they  were  to  be  completed; 
and,  having  made  the  proof,  to  show  that 
they  never  were  performed.  The  court  seems 
to  have  entirely  misconceived  the  case,  for 
its  rulings,  from  Its  denial  of  the  nonsuit 
down  to  Its  direction  of  the  verdict,  were  al- 
most uniformly  erroneous.  The  papers  were 
not  negotiable  instruments,  and  their  trans- 
fer to  the  plaintiff  invested  him  with  no 
greater  rights,  as  against  the  defendant  than 
were  possessed  by  his  assignor.  The  Judg- 
ment will  be  reversed  and  i^manded,  with 
leave  to  the  parties  to  amend  their  pleadings 
as  they  may  be  advised.    Reversed. 


(13  Colo.  App.  286) 

cm  OF  DUHANGO  v.  DAVIS. 

(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

MUNICIPAL  CORPORATIONS— ACCEPTANCE  OF 
STREETS  DEDICATED  BY  PLAT— OBSTRUC- 
TIONS IN  STREETS— APPEAL  AND  ERROR- 
REVIEW. 

1.  The  acreptance  by  a  city  of  a  platted  street 
can  be  imidied  from  proof  showing  that  the  city 
imurovcd  and  exercised  control  over  it. 

2.  In  an  action  against  a  city  for  personal 
injuries  alleged  to  h^ve  been  caused  by  a  rock 
pile  in  the  street,  the  jury  was  instructed,  as 
contended  for  by  defendant  that  the  city  was 
not  bound  to  keep  the  entire  surface  of  its  streets 
In  repair,  but  must  make  the  way  reasonably 
safe  for  travelers  who  use  ordinary  care.  Bdd, 
that  the  question  of  law  as  to  the  city's  duty 
to  keep  the  entire  street  in  repair  was  not  open 
for  review  on  appeal  by  defendant 

Appeal  from  district  court  La'  Plata  coun- 
ty. 

Action  I^  Johanna  Davis  against  the  city 
of  Durango  for  personal  Injuries.  •  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Schuyler  Morgan,  N.  C.  Miller,  0.  A  Pike, 
and  Thomas  J.  Jackson,  for  appellant  C.  A. 
Johnson  and  Beese  McCIoskey,  for  appellee. 

BISSELIi,  P.  J.  This  judgment  is. assail- 
ed on  only  two  grounds  by  the  arguments  of 
counsel.  As  we  view  it  the  assault  is  prin- 
cipally on  one  proposition,  which  respects 
the  testimony  on  which  the  verdict  was  ren- 
dered. The  legal  propositions  do  not  seem 
to  be  available  under  the  form  of  the  sub- 
mission to  the  Jury  on  the  request  of  the 
city. 

Mrs.  Davis  sued*  the  city  for  $16,000  for  In- 
juries received  while  driving  over  a  street  in 
Durango.  Otherwise  than  to  state  the  contro- 
versy, a  description  of  the  locus  would  be 
unnecessary.  It  will  make  the  decision 
plainer.  We  proceed:  Mrs.  Davis  was  liv- 
ing on  a  ranch  out  of  Durango.  On  the  4th 
of  December,  1895,  she  drove  a  pair  of  horses 
from  the  ranch  to  a  house  which  she  owned, 
and  which  she  sometimes  occupied,  on  the 
comer  of  Fourth  street  and  Fourth  avenue. 
In  Durango.  In  the  course  of  her  Journey, 
she  came  onto  Sixth  street  and  turned  south- 
ward on  Third  avenue,  until  she  reached  the 
corner  of  Fourth,  when  she  turned  to  the 
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eaet  to  reach  her  home,  which  Is  on  the 
southeast  comer  of  Fourth  street  and  Fourth 
avenue.  About  midway  between  Third  and 
Fourth  aTenues  on  Fourth  street  there  was  a 
large  pile  of  rock,  the  size  of  which  is  gen- 
erally agi-eed  about  by  the  witnesses.  It 
would  appear  to  have  been  about  30  feet 
wide,  and  in  the  neighborhood  of  100  feet 
long,  and  probably  was  from  20  to  24  Inches 
above  the  general  level  of  the  street.  This 
rock  pile  was  put  there  either  by  the  direct 
orders  of  the  city,  or  by  its  consent,  for  the 
purposes  of  a  fill,  and  to  raise  a  place  which 
would  otherwise  be  sunken  and  muddy.  The 
pile  seems  to  have  been  carefully  placed,  and 
was  measurably  straight  on  its  sides  and 
ends,  and  so  put  as  not  to  be  dangerous  to 
public  travel,  though  it  projected  above  the 
general  level  of  the  street  Mrs.  Davis 
reached  Durango  after  dark.  The  evening 
was  a  fairly  clear  winter's  evening,  but  there 
was  no  moon.  There  were  electric  lights  at 
the  various  crossings,  which  aided  the  people 
who  had  occasion  to  pass  over  the  street 
At  the  point  of  the  rock  pile  there  was  an 
electric  light  pole  placed  some  12  feet  from 
the  lot  line,  so  that  the  roadway  was  to  some 
extent  diminished.  Evidence  was  introduced 
regarding  the  different  ways  of  reaching  Mrs. 
Davis'  house.  The  general  coiwse  of  travel 
In  the  daytime,  and  perhaps  on  other  oc- 
casions, was  through  a  vacant  block,  or  the 
alley,  or  onto  Fourth  avenue,  turning  west 
Fourth  street,  between  Third  and  Fourth 
streets,  was  not  so  generally  used  as  the  oth- 
er ways.  There  was  evidence,  however,  of  a 
very  considerable  user  of  this  street  by  the 
public,  which  drove  on  it  and  walked  on  it, 
and  it  was  used  like  other  streets  In  the  city, 
though  less  generally.  The  only  importance 
of  this  evidence  was  with  respect  to  the  con- 
tention of  the  city  that  enough  highway  had 
been  left  for  the  purposes  of  travel  to  render 
the  street  perfectly  safe.  The  mvmlcipaUty, 
contended  that  it  was  not  bound  to  prepare 
the  whole  street  for  travel,  and  remove  all 
obstructions  from  its  surface.  When  the 
case  was  submitted  to  the  jury,  the  court  put 
two  questions,  on  which  they  made  special 
findings.  The  first  substantially  asked  the 
jury  whether  they  found  from  the  evidence 
that  a  person  using  ordinary  care  and  pru- 
dence could  travel  along  Eourth  street  from 
Third  to  Fourth  avenue,  at  the  time  of  the 
accident,  without  being  unnecessarily  expos- 
ed to  Injury  from  the  obstruction  on  the  road- 
way. To  this  que-stion  the  jury  answered, 
"No."  They  were  also  asked  whether  they 
found  from  all  the  evidence  that  the  plaintiff 
had  knowledge  of  the  condition  of  the  street 
before  the  Injury  occurred.  To  this  the  jury 
answered.  "No."  There  was  a  good  deal  of 
controversy  respecting  the  extent  of  Mrs.  Da- 
vis' injuries.  She  claimed  to  have  fractured 
some  bones,  to  have  been  ruptured,  and  to 
have  suffered  greatly  from  hernia.  The  cause 
was  submitted  to  the  jury  on  the  evidence, 
and,  under  the  Instnictions  of  the  court  the 


juiy  found  a  verdict  for  the  plaintiff  for 
about  ?300.  The  city  excepted,  and  prose- 
cutes this  appeal. 

We  do  not  intend  to  enter  into  a  discus- 
sion of  the  weight,  force,  effect,  and  prepon- 
derance of  the  testimony.  It  has  been  clearly 
argued  by  counsel  for  the  city,  and  with 
some  basis  for  the  position,  that  the  plain- 
tiff's evidence  was  not  in  all  respects  satis- 
factory, and  that  on  it  a  Jury  ought  not  to 
have  found  a  verdict  against  the  city.  What- 
ever may  be  our  own  convictions  about  it 
and  however  unsatisfactory  it  may  appear 
to  us,  the  matters  in  issue  were  correctly  sub- 
mitted, under  proper  Instructions,  and  the 
jury  found  for  the  plaintiff.  We  shall  ac- 
cept that  finding  as  conclusive.  It  will  there- 
fore be  assumed  that  Mrs.  Davis  had  no 
knowledge  of  this  obstruction,  and  that  a 
person  using  ordinary  care  and  prudence 
could  not  travel  along  Fourth  street  without 
being  unnecessarily  exiK>8ed  to  danger  from 
it.  It  follows  that  Mrs.  Davis  was  entitled 
to  maintain  her  action,  if  the  city  was  bound 
to  keep  the  street  In  proper  condition  for 
public  travel. 

There  was  evidence  to  the  proposition  that 
the  street  was  platted  and  dedicated,  though 
there  was  no  direct  evidence  to  the  point  that 
the  street  had  been  accepted  by  the  city.  It 
did,  however,  very  clearly  appear  that  the 
clly  undertook  the  care  of  the  street  granted 
licenses  for  the  erection  thereon  of  poles  for 
electric  lights,  and  did  many  other  things 
from  which  the  jury  would  have  a  right 
to  find  that  the  city  had  accepted  the  dedica- 
tion, and  that  the  street  had  become  one  of 
its  public  highways.  In  this  state  it  is  well 
settled  that  a  formal  acceptance  need  not  be 
shown,  but  that  it  may  be  implied  from  proof 
which  tends  to  show  an  acceptance.  Town 
of  Sallda  v.  McKinna,  16  Colo.  523,  27  Pac. 
810;  City  of  Denver  v.  Denver  &  S.  P.  Ry. 
Co.,  17  Colo.  583,  31  Pac.  338.  We  have  been 
cited  to  many  authorities  on  this  question, 
but  the  decisions  of  our  own  state  are  con- 
trolling. 

The  appellant's  counsel  next  insists,  and 
this  is  the  principal  proposition  on  which 
they  rely,  that  a  city  is  not  bound  to  keep 
the  entire  street  or  highway  in  stich  condition 
that  it  is  fit  for  public  use,  but  it  Is  only 
obligated  to  keep  a  sufficient  way  clear  to  ac- 
commodate the  public.  We  do  not  Intend  to 
pass  on  this  question,  nor  enter  into  a  review 
of  the  authorities,  to  determine  how  far  and 
to  what  extent  the  appellant's  contention  is 
supported  by  well-considered  cases.  As  we 
look  at  It,  the  case  presents  no  such  question. 
The  court  accepted  the  city's  theory.  At  Its 
request,  it  gave  an  instruction  that  ff  the 
jury  found  Fourth  street  had  been  dedicated 
and  accepted,  and  that  the  city  exercised  con- 
trol over  It,  then  they  must  determine  wheth- 
er there  was  a  sufficient  roadway  alont; 
Fourth  street,  where  the  accident  happened, 
to  accommodate  the  public.  The  jury  were 
told  they  must  take  into  consideration  bow 
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mucb  of  the  street  had  been  In  use,  and 
whether  It  was  In  the  business  or  residence 
portion  of  the  city;  that  the  city  was  not 
bound  to  keep  the  entire  surface  of  its  streets 
in  repair,  but  must  mal^e  the  way  reasonably 
safe  for  public  use,  and  the  Jury  must  deter- 
mine whether  the  roadway  was  wide  enough 
and  reasonably  safe  for  travelers  who  used 
ordinary  care.  This  Is  not  the  instruction  in 
form,  nor  is  it  the  instruction  in  its  entirety, 
but  it  is  a  sufficiently  comprehensive  and  ac- 
curate statement  of  it  on  this  proposition. 
The  law  was  given  to  the  jury  as  contended 
for  by  the  city,  and  at  its  request.  The  only 
limitation  expressed  was  that  the  jury  must 
find  from  the  facts  that  the  roadway  was 
sufficiently  wide  to  be  safe  for  persons  who 
used  ordinary  care  and  prudence.  The  j^ury 
was  distinctly  told  that  the  city  was  not 
bound  to  keep  the  entire  street  In  a  safe  con- 
dition for  public  travel.  Tills  Is  all  the  city 
contends  for.  Since  the  jury  were  Instruct- 
ed as  it  was  insisted  the  law  was  and  as 
the  city  now  insists  it  is,  there  is  no  room 
for  speculation  or  controversy,  except  as  to 
the  sufficiency  of  the  evidence  to  justify  the 
verdict.  This  is  a  matter  about  which  we  do 
not  express  an  opinion.  The  jury  found  the 
facts  with  the  plaintiCt  on  an  instruction 
which  the  city  concedes  is  the  law,  and  there 
is  therefore  no  question  open  for  review. 
This  disposes  of  all  the  available  errors 
which  have  been  discussed,  and,  since  we  dis- 
cover no  error  in  the  record,  the  judgment 
will  be  affirmed.    Affirmed. 

WILSON,  J.,  not  sitting. 


(13  Colo.  App.  318) 

LYMAN  et  al.  v.  SCHWAKTZ. 
(Court  of  Appeals  of  Colorado.     June  15,  1899.) 

JUSTICES  OF  THE  PEACE  —  JURISDICTION  — 
WAIVER— MINING  PARTNERSHIP— BIGHTS  OF 
PARTNERS  —  MASTER  AND  SERVANT— CON- 
TRACT OF  EMPLOYMENT— EVIDENCE— BUR- 
DEN OF  PROOF. 

1.  Defendant  waives  the  objection  that  the 
justice  was  without  jurisdiction  over  his  person 
because  he  did  not  reside  in  the  justice  s  pre- 
cinct, and  the  demand  sued  on  was  not  payable 
therein,  by  contesting  the  case  on  the  merits 
after  his  objection  to  the  jurisdiction  has  been 
overruled. 

2.  A  mining  partnership  exists  between  per- 
sons jointly  engaged  in  worliing  a  mine  under 
an  nKreement  by  which  some  of  them  are  to 
furnish  the  money,  others  to  do  the  work,  and 
all  to  share  equally  in  the  result. 

3.  A  member  of  a  mining  partnership  has  au- 
thority to  employ  a  laborer  to  work  in  a  mine 
belonging  to  the  firm. 

4.  Where  the  defense  to  an  action  for  wages 
is  that  subsequent  to  the  contract  of  hiring  sued 
on  the  parties  made  a  new  contract,  by  which 
the  payment  of  the  wages  was  made  contingent, 
the  burden  of  proving  the  new  contract  is  on  the 
master. 

Appeal  from  Arapahoe  county  court. 

Action  by  3.  C.  Schwartz  against  0.  0.  Ly- 
man and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

C.  H.  Pierce,  for  appellants.  Geo.  F.  Dunk- 
lee  and  O.  £.  Jackson,  for  appellee. 


THOMSON,  3.  The  appellee  brought  suit 
against  the  appellants  before  a  Justice  of  the 
peace  to  recover  an  amount  which  he  claim- 
ed to  be  due  him  for  work  and  labor.  The  de- 
fendants moved  to  dismiss  the  case,  for  the 
reason  that  the  action  was  brought  In  a  jus- 
tice's precinct  outside  of  that  in  which  they 
resided,  and  outside  of  that  in  which  the  de- 
mand was  payable,  If  it  had  any  existence,  or 
was  payable  at  all.  The  motion  was  denied, 
and  judgment  rendered  for  the  plaintiff.  The 
defendants  appealed  to  the  county  court, 
where  the  motion  to  dismiss  was  again  pre- 
sented, and  again  overruled.  The  cause  then 
went  to  trial  upon  its  facts.  The  plaintiff  in- 
troduced his  evidence.  The  defendants  cross- 
examined  his  witnesses,  and,  when  be  rested, 
introduced  evidence  in  support  of  their  de- 
fense. The  verdict  and  judgment  were  for 
the  plaintiff,  and  the  defendants  appealed  to 
this  court. 

The  defendants  say  that  the  denial  of  the 
motion  to  dismiss  was  error.  The  Justice  had 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  by  virtue  of  the  appeal  the  county 
court  had  the  same  jurisdiction.  If  the  state- 
ments of  the  motion  were  true,  the  Justice  did 
not  have  jurisdiction  of  the  persons  of  the  de- 
fendants, and,  without  a  waiver  by  them  of 
the  want  of  jurisdiction,  the  county  court  had 
none.  Jurisdiction  of  the  subject-matter  can- 
not be  conferred  by  consent,  but  Jurisdiction 
of  the  person  can;  and  where  a  defendant, 
either  without  objection,  or  after  objection 
has  been  overruled,  enters  a  full  appearance 
to  the  action,  he  is  bound  by  the  judgment 
if  the  court  had  Jurisdiction  of  the  subject- 
matter.  The  defendants  did  not  rely  upon 
their  motion,  but  contested  the  case  vigorous- 
ly upon  the  facts,  and  were  beaten.  By  so 
doing  they  lost  the  right  to  insist  upon  their 
motion. 

There  was  a  conflict  between  the  witnesses, 
but  there  was  evidence  from  which  the  jury 
might  find  as  they  did;  and,  if  they  were 
properly  instructed,  their  verdict  will  not  be 
disturbed.  The  first  instruction  complained 
of  is  this:  "You  are  Instructed  that  under 
the  testimony  in  this  case  and  under  the 
law  of  this  state  the  defendants  O.  C.  Ly- 
man. George  Lyman,  Joseph  Lyman,  and  B.  J. 
Fuller  were  partners;  that  is,  they  were  en- 
gaged in  a  partnership  enterprise  of  the  de- 
veloping of  a  mine,  and  they  liad  formed 
what,  under  the  law  in  this  state,  is  a  mining 
partnership,  and  each  member  of  the  partner- 
ship was  authorized  to  employ  work  and  la- 
bor upon  the  property  of  the  defendants,  and 
within  the  line  and  scope  of  the  partnership 
business."  The  defendant  Joseph  Lyman  tes- 
tified that  himself  and  the  defendants  George 
Lyman  and  B.  J.  Fuller  sent  the  defendant  C. 
C.  Lyman  up  to  the  mine  to  develop  it,  and  do 
the  assessment  work;  that,  if  anything  was 
developed,  C.  C.  Lyman  was  to  have  a  quar- 
ter Interest;  that  the  other  defendants  were 
to  furnish  the  money,  and  have  each  a  quar- 
ter; and  that  the  intention  was  to  work  the 
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mine  rb  long  as  they  could  afford  to  do  so. 
There  was  no  evidence  In  conflict  with  this. 
From  these  statements  it  appears  that  the 
defendants  were  Jointly  engaged  in  working 
a  mine;  that  three  of  them  agreed  to  con- 
tribute the  money,  and  the  other  his  services, 
and  that  they  were  to  share  equally  in  the 
result,  if  there  was  any  result.  This  agree- 
ment shows  a  mining  partnership,  and,  the 
facts  being  undisputed.  It  was  not  error  to 
Instruct  the  Jury  that,  as  a  matter  of  law, 
the  defendants  were  mining  partners.  Per- 
kins V.  Peterson,  2  Oolo.  App.  242,  29  Pac. 
1135. 

The  next  objection  Is  to  this  instruction: 
"And  If  you  believe  from  the  evidence  that 
G.  C.  Lyman,  or  either  of  the  other  defend- 
ants, employed  the  plaintiff  to  work  and  la- 
bor upon  the  mine  owned  by  the  defendants 
for  the  sum  of  $2  per  day,  and  that  the  said 
plaintiff  did  work  and  labor  upon  the  mine 
of  the  defendants  for  a  certain  number  of 
days,  and  that  he  has  not  been  paid  for  his 
services,  then  you  should  render  a  verdict  for 
the  plaintiff  In  such  sum  as  you  find  from 
the  evidence  he  is  entitled  to,  computing  the 
amount  at  the  rate  of  |2  per  day  for  the 
number  of  days  he  was  actually  employed, 
less  any  credit  which  he  may  have  received 
on  account  of  his  work  and  labor."  There 
was  evidence  that  the  plaintiff  was  employ- 
ed by  C.  C.  Lyman  to  work  upon  the  defend- 
ants' mine  at  two  dollars  per  day,  and  that 
he  performed  work  upon  the  mine  for  the 
number  of  days  allowed  by  the  Jury;  and, 
as  the  defendants  were  mining  partners,  and 
as  C.  C.  Lyman  was  one  of  them,  the  instruc- 
tion was  a  correct  presentation  of  the  law. 
C.  C.  Lyman  testified  that,  after  the  work 
had  progressed  for  some  time,  he  Informed 
the  plaintiff  that  he  could  not  hire  him  any 
longer  at  two  dollars  per  day,  but  that.  If  he 
(plaintiff)  had  a  mind  to  work  on,  and  take 
the  chance,  he  might  do  so,  at  $3.00  per  day, 
payable  out  of  the  first  mineral  produced  by 
the  mine;  and  that  the  plaintiff  accepted  the 
proposition.  With  reference  to  this  testimony 
the  court  gave  the  Jury  the  following  in- 
struction: "You  are  Instructed  that  the  bur- 
den of  establishing  such  contract  is  upon  the 
defendants,  and  if  you  believe  from  the  evi- 
dence, by  a  preponderance  thereof,  that  such 
was  the  contract,  you  are  to  find  for  the  de- 
fendants." It  is  objected  to  this  instruction 
that  it  imposed  upon  the  defendants  the  bur- 
den of  establishing  the  new  contract.  The 
plaintiff  having  been  hired  for  an  indefinite 
time  at  two  dollars  per  day,  payable  In  cash,' 
that  the  hiring  was  terminated  by  another 
and  different  agreement  pertained  to  the  de- 
fense; and  for  the  purpose  of  establishing 
affirmative  facts,  which.  If  shown,  would 
overthrow  the  claim  of  the  plaintiff,  the  bur- 
den is  always  upon  the  defendant.  We  see 
nothing  wrong  in  this  Instruction. 

The  defendants  also  complain  of  the  refus- 
al of  an  instruction  asked  by  them.  We  can 
conceive  of  a  case  where  such  an  Instruction 


would  have  been  proper,  but  this  one  did  not 
fit  the  evidence  here,  and  its  refusal  was  not 
error.    The  Judgment  Is  affirmed.    Affirmed. 

BISSELXt  P.  J^  not  sitting. 


(13  Colo.  App.  170) 

McCORNICK   V.   BITTINGER.i 

(Court  of  Appeals  of  Colorado.    April  10,  1899.) 

CORPORATIONS— AUTHORITY  OP  SBCRBTABT— 
TRANSFER  OF  COMMERCIAL  PAPER— RATI- 
FICATION—NOTES— ASSIGNMENT. 

1.  Though  the  secretary  of  a  corporation  has 
no  authority  to  transfer  commercial  paper,  yet 
the  corporation  may,  by  its  subsequent  conduct, 
ratify  such  a  traosfer. 

2.  Payment  by  the  assignor,  a  corporation,  of 
the  expense  of  collectiug  assigned  notes,  is  a 
ratification  of  the  secretary's  unaathorixed  act 
in  assigning  them. 

3.  Xlie  fact  tliat  the  assignor  of  notes  pays 
the  expense  of  collecting  tbem  is  not  proof  posi- 
tive that  the  assignee  does  not  have  titleto  them, 
but  is  at  most  a  circumstance  to  be  considered 
in  determining  the  title. 

Error  to  district  court,  Montrose  county. 

Action  by  W.  S.  McCornlck,  doing  business 
as  McCornlck  &  Co.,  against  William  M.  Bit- 
tlnger.  There  was  a  Judgment  for  plaintiff 
for  less  than  the  relief  demanded,  and  he 
brings  error.    Reversed. 

Henry  C.  Allen,  for  plaintiff  In  error.  S. 
S.  Shennan,  for  defendant  In  error. 

BISSELL,  J.  The  Utah  Nursery  Company, 
through  its  agents,  sold  a  lof  of  trees  and 
nursery  stock  to  Blttinger,  and  delivered 
them  to  him  at  Montrose.  In  settlement  of 
the  contract  price  he  gave  a  note  on  the  Ist 
of  May,  18&4,  payable  to  the  order  of  the 
company,  for  $677.50.  On  the  20th  of  Janu- 
ary,. 18!»,  the  nursery  company  was  largely 
indebted  to  a  banking  concern  In  Salt  Lake 
City,  owned  by  the  plaintiff  In  error,  McCor- 
nlck, who  was  doing  business  under  the  name 
of  McCornlck  &  Co.  The  Indebtedness  was 
some  eight  or  nine  thousand  dollars,  and  the 
nursery  company  turned  over  a  large  amount 
of  notes  as  collateral  to  secure  the  payment 
of  a  note  given  by  the  nursery  company  to 
the  banking  house.  Among  these  notes  was 
Bittinger's.  It  was  transferred  by  indorse- 
ment in  the  name  of  the  Utah  Nursery  Com- 
pany, by  P.  A.  Dlx,  secretary,  was  delivered 
to  McComick  before  its  maturity,  and  owned 
by  him  at  the  time  suit  was  begun  and  at  the 
time  of  trial.  This  statement  of  ownership 
is  our  legal  conclusion  from  the  facta,  though 
these  show  an  Indorsement  and  delivery  of 
the  paper,  its  possession  by  McComick,  suit 
on  It  by  him,  and  its  production  In  evidence. 
There  is  no  question  alwut  McComlck's  title 
if  the  secretary  had  authority  to  Indorse  com- 
mercial paper,  or  his  act  was  ratified,  unless 
this  title  was  affected  by  the  proof  that  the 
nursery  company  was  paying  the  expenses 
of  the  litigation.  In  a  deposition  taken  In 
Salt  Lake  one  of  the  witnesses  testified  that 

1  Rehearing  denied  July  3,  1899. 
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he  bad  been  the  assignee  of  the  nursery  com- 
pany. On  the  23d  of  February  he  redeeded 
the  property  which  he  had  held  as  assignee 
back  to  the  company  after  an  adjustment  of 
Its  liabllitleB.  There  was  no  proof  respecting 
the  terms,  character,  or  conditions  of  the 
assignment,  nor  are  we  advised  whether  this 
note,  or  any  other  commercial  paper,  passed 
to  the  assignee.  The  record  discloses  that 
the  notes  were  turned  over  to  McCornlck  on 
the  20tb  of  February  after  the  adjustment, 
though  this  was  three  days  prior  to  the  time 
the  retrausfer  was  made.  The  action  was 
a  plain  suit  on  Blttlnger's  note.  The  defense 
was  that  the  note  was  given  as  the  purchase 
price  of  trees  and  nursery  stock,  with  allega- 
tions of  a  breach  of  contract  and  consequent 
damage.  The  plaintlfT  produced  the  note, 
and  offered  McCoruick's  deposition  proving 
title,  the  style  under  which  be  was  doing 
business,  and  the  character  of  his  holding. 
It  sufflclently  appeared  that  the  nursery  notes 
were  turned  over  to  him  as  collateral  se- 
curity for  the  payment  of  paper  which  that 
concern  owed,  and  that  he  took  them  before 
maturity,  and  without  knowledge  of  any 
equities  in  favor  of  the  makers.  Thereupon 
the  defendant  offered  his  testimony  with  re- 
spect to  the  breach.  This  testimony  was  ob- 
jected to,  but  the  court  admitted  it  apparent- 
ly on  the  theory  that  the  proof  which  bad 
been  made  respecting  the  advancement  of  the 
expenses  of  the  litigation  by  the  nursery  com- 
pany was  sufficient  to  raise  some  question 
respecting  McCornick's  title.  This  evidence 
was  that,  after  McCiornlck  had  paid  out  mon- 
ey to  prosecute  the  suit,  or  as  fast  as  he  did, 
a  statement  was  rendered  to  the  nursery 
company,  which  reimbursed  him.  In  one  in- 
stance the  nursery  company  sent  $25  to  the 
attorney  to  pay  some  of  the  expenses.  Evi- 
dence pro  and  con  was  given  by  both  par- 
ties respecting  the  breach  of  contract,  and  on 
the  conclusion  of  the  trial  the  cause  was  sub- 
mitted to  the  Jury  by  the  court  under  prac- 
tically one  instruction.  This  substantially 
was  that  the  only  matter  for  them  to  deter- 
mine was  whether  the  note  in  'question  on 
the  date  named  was  transferred  by  the  nur- 
sery company  to  the  plaintiff  as  collateral 
security  for  an  indebtedness  due  from  the 
company  to  the  plaintiff,  and  was  the  note 
held  by  McCornlck  at  the  time  the  suit  was 
begun.  The  jury  were  told  that.  If  they 
found  this  fact  with  the  plaintiff,  their  ver- 
dict should  be  for  him.  Then  they  were  told 
that,  resolving  this  question  against  McCor- 
nlck, they  could  take  into  consideration  the 
evidence  of  the  breach  of  contract,  and  find, 
the  damages  which  Bittinger  had  sustained. 
Under  these  instructions  the  Jury  found  for 
the  plaintiff  for  a  little  more  than  50  per 
cent,  of  bis  claim.  The  plaintiff  asked  some 
Instructions  defining  a  bona  fide  holder  and 
his  rights.  All  these  Instructions  were  re- 
fused. The  plaintiff  likewise  asked  one  that. 
If  they  found  from  the  evidence  that  the 
nnrsery  company  furnished  the  plaintiff  any 
57P.-47 


of  the  funds  to  carry  on  the  litigation,  it  had 
the  right  to  do  it,  and  that  this  fact  was  not 
enough  to  Impeach  the  plaintlfTs  good  faith 
or  his  title,  but  was  only  a  circumstance  to 
be  considered,  and  that  it  must  be  supported 
by  other  testimony  impeaching  his  good  faith 
or  his  title;  the  burden  being  on  the  defend- 
ant 

As  we  view  the  case,  the  judgment  ought 
not  to  be  permitted  to  stand.  While  the 
plaintiff  had  a  verdict.  It  was  for  a  sum  less 
than  he  was  entitled  to  under  the  testimony. 
As  the  record  stands,  he  was  entitled  to  a 
verdict  for  the  entire  sum,  and  the  question 
of  the  breach  of  the  contract  and  the  dam- 
ages sustained  ought  not  to  have  been  sub- 
mitted to  the  jury.  The  trouble  was,  the 
defendant  failed  to  successfully  attack  the 
bona  fides  of  the  plalntUTs  holding.  That 
the  note  was  ^ansferred  to  McCornlck  in  the 
usual  course  of  business,  as  collateral  secu- 
rity for  an  actually  existing  debt,  was  abun- 
dantly established;  nor  was  there  any  evi- 
dence to  the  contrary.  Under  these  circum- 
stances the  jury  ought  to  have  been  told  ei- 
ther what  a  bona  fide  holder  for  value  was, 
or  directly  instructed  that  under  the  evidence 
the  plaintiff  was  a  bona  fide  holder  for  value, 
aad  entitled  to  recover.  Practically  the  only 
theory  on  which  the  defendant  In  error  de- 
fends the  action  of  the  court  Is  tliat  the 
Indorsement  did  not  transfer  a  title  to  Mc- 
Cornlck which  would  give  him  the  ordinary 
rights  which  come  to  an  Indorsee  of  com- 
mercial paper  for  value  before  maturity. 
This  is  based  on  the  assumption  that  the 
secretary  of  a  corporation  is  without  author- 
ity to  transfer  commercial  paper  or  the  prop- 
erty of  a  corporation,  but  that  it  requires  an 
Indorsement  by  its  executive  head,  or  the 
person  who,  under  its  charter  and  by-laws, 
possesses  the  requisite  power;  and  that  it 
cannot  be  implied  that  the  authority  Is  with 
the  secretary.  To  this  proposition  he  cites  2 
Cook,  Stock,  Stockh.  &  Corp.  Law,  i  717,  and 
the  case  of  Blood  v.  Marcuse,  38  Cal.  590. 
Both  these  authorities,  casually  read,  sup- 
port his  contention.  Both  the  text  writer 
and  the  case  express  the  general  rule  that, 
by  virtue  of  his  office,  a  secretary  is  not 
vested  with  authority  to  assign  commercial 
paper.  Without  a  further  examination  of  the 
question,  and  without  either  accepting  or  re- 
jecting these  authorities,  they  both  concur 
in  the  suggestion  that,  even  though  that  may 
be  true,  it  is  quite  competent  for  the  corpo- 
ration by  its  subsequent  acts  to  ratify  what 
has  been  done  by  the  secretary  without  au- 
thority. This  Is  always  true,  and  the  ratifi- 
cation Is  equivalent  to  the  antecedent  grant 
of  power.  We  find  in  this  case  abundant 
evidence  that  the  Utah  Nursery  Company 
ratified  the  acts  of  Its  secretary.  The  other 
evidence  on  •which  the  defendant  relies  to  at- 
tack the  bona  fides  of  the  plaintiff's  holding 
—the  proof  that  they  were  paying  the  ex- 
penses of  the  litigation— of  itself  shows  the 
nursery  company  had  full  knowledge  of  the 
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transfer,  acquiesced  In  It,  and  concurred  In 
the  acts  of  their  secretary.  Under  these  cir- 
cumstances, we  do  not  think  it  lies  In  the 
mouth  of  the  defendant,  when  be  is  sued  on 
paper  which  he  concededly  owes,  to  raise 
the  question  of  the  authority  of  the  secre- 
tary. We  are  entirely  satisfied  that  the  rec- 
ord shows  either  authority  on  the  part  of  the 
secretary  to  do  what  he  did,  or  a  ratiflca- 
tlon,  which  is  enough  to  bind  the  nursery 
company.  This  question  being  resolved 
against  the  defendant  in  error,  the  plaintiff 
was  entitled  to  recover  the  full  amount  of  the 
note,  unless  there  was  something  in  the  case 
to  bar  a  Judgment  in  his  favor.  This  we  are 
unable  to  discover. 

The  defendant's  contantion  that  the  pay- 
ment of  tJie  expenses  of  the  litigation  was 
enough  to  impeach  the  plaintiff's  title  can- 
not be  conceded.  Wherever  notes  are  turned 
over  as  collateral  security  for  an  antecedent 
debt,  and  the  transferror  either  authorizes 
or  consents,  to  their  collection  an^  enforce- 
ment, he  would,  upon  the  receipt  of  the  pro- 
ceeds, only  be  entitled,  as  a  credit  on  his 
debt,  to  the  net  sum  received.  WhDre  a  pa- 
per is  transferred  as  collateral  security  for 
another  debt,  it  can  never  be  true  that  the 
transferee,  in  the  absence  of  some  agree- 
ment, or  some  circumstance  from  which  an 
agreement  can  be  implied,  is  bound  to  credit 
his  debtor  with  the  full  sum  collected,  with 
no  debit  for  the  expenses  of  collection.  The 
nursery  company  consented  to,  if  It  did 
not  authorize,  the  collection  of  these  claims, 
and  recognized  its  obligation  for  the  net 
incidental  expenses;  and  the  result,  as  be- 
tween these  parties.  Is  precLsely  the  same 
against  Bittinger  as  though  McComick  had 
collected  the  whole  sum,  and  then  credited 
the  nursery  company  with  the  amount,  less 
the  expenses.  We  concede  that  this  circum- 
stance might  be  taken  into  consideration  in 
determining  the  question  of  title,  and  the 
character  of  the  deposit,  whether  as  collat- 
eral security  or  otherwise.  AH  we  hold  is 
that  this  alone  is  not  enough  to  impeach  the 
title  of  the  holder,  and  not  enough  to  over- 
come the  direct  testimony  of  the  plaintiff 
and  his  witnesses  that  the  notes  were  deliv- 
ered to  him  as  collateral  security  for  a  debt 
which  the  nursery  company  owed. 

We  are  quite  of  the  opinion  the  jury  must 
have  misapprehended  the  law,  and  failed  to 
proceed  intelligently,  because  the  court  did 
not  give  the  instructions  which  the  plaintiff 
asked.  To  most  of  them  he  was  directly  en- 
titled, and  the  sixth  instruction  was  one 
which  might  have  been  exceedingly  impor- 
tant to  the  protection  of  the  plaintiff's  rights. 
The  Jury  might  have  concluded,  because  the 
nursery  company  paid  the  expenses  of  the 
litigation,  that  therefore  and  therefrom  they 
had  a  right  to  conclude  the  notes  were  not 
transfeiTed  to  McComick  as  collateral  se- 
curity for  the  antecedent  debt  Had  they 
been  told,  as  the  plahitlff  requested,  that 
that  fact  was  not  enough   to  Impeach   his 


good  faith  and  his  title,  but  was  only  a  cir- 
cumstance, and  must  be  supported  by  other 
testimony,  the  jury  might  have  reached  an- 
other conclusion  on  the  principal  fact  which 
was  submitted  to  their  consideration.  We 
hesitate  less  to  reach  this  conclusion  and 
overturn  the  judgment  because,  as  we  look 
at  the  record,  there  is  lio  evidence  to  justify 
the  verdict.  Whatever  may  be  the  fact  re- 
specting the  breach  of  the  contract,— about 
which  we  express  no  opinion,— the  defend- 
ant was  entitled  to  no  benefit  therefrom 
without  he  first  discharge  the  burden  which 
rested  on  him  to  overcome  the  plaintiff's  tes- 
timony supporting  his  title,  show  that  he 
was  not  a  holder  In  good  faith,  and  that  he 
did  not  receive  the  note  as  collateral  security 
for  an  existing  Indebtedness.  For  these  er- 
rors which  inhere  in  the  record,  we  are  com- 
pelled to  reverse  the  judgment,  and  send  the 
ease  back  for  a  new  trial,  which  is  accord- 
ingly done.    Reversed. 


(13  Colo.  App.  116) 
HUBBARD  V.  MULLIGAN. 

(Court  of  Appeals  of  Colorado.     July  3,  1890.) 

ESTOPPEL  —  CONTRACTS  —  CONSIDERATION- 
MORTGAGES  —  AFTER-ACQUIRED  TITLE  — 
PUBLIC  LANDS— INCUMBRANCE  BY  LOCATOR 
—VALIDITY. 

1.  A  person  executing  a  contract  to  enable  thi; 
other  party  to  it  to  perpetrate  a  fraud  on  thinl 
persons  is  estopped  from  asserting  its  invalidity. 

'2.  The  conHideration  of  a  contract  under  seal 
may  lie  shown  by  parol. 

3.  Where  the  mortgagor  had  no  interest  in  the 
premises  at  the  time  of  giving  the  mortgage,  a 
title  acquired  by  him  subsequent  thereto  inures 
to  the  benefit  of  the  mortgagee. 

4.  A  mortgage  to  pay  for  improvements  on 
public  lands,  executed  by  a  locator  thereon  be- 
fore receiving  a  patent  from  the  government,  is 
valid. 

5.  Nor  is  such  mortgnge  invalidated  by  the 
fact  that  the  mortgagor  entered  on  the  lands  pur- 
suant to  an  agreement  with  the  mortgagee  by 
which  he  was  to  obtain  the  title  thereto,  and 
then  convey  to  the  mortgagee;  and  this,  though 
the  mortgagee  procured  the  mortgage  to  protect 
himself  in  the  event  of,  the  locator's  refusal  to 
carry  out  the  invalid  agreement  to  convey. 

Error  to  district  court,  Arapahoe  county. 

6lil  by  John  M.  Hubbard  against  Thomas 
Mulligan.  There  was  a  decree  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Wells,  Taylor  &  Taylor  (R.  T.  McNeal,  of 
counsel),  for  plaintiff  in  error.  F.  J.  Mott,  "W. 
H.  Malone,  B.  M.  Malone,  and  R.  D.  Thomp- 
son, for  defendant  in  error. 

BISSELL,  J.  The  matters  Involved  and  the 
propositions  decided  will  more  clearly  appear 
by  a  brief  statement  of  the  issues  presented 
by  the  pleadings.  Hubbard  filed  a  bill  in  eq- 
uity to  have  an  instrument  in  writing  there- 
tofore executed  by  the  defendant.  Mulligan. 
declared  a  lien,  and  foreclosed.  It  substan- 
tially recited  that  Mulligan  had  filed  In  the 
United  States  land  office  an  application  to  en- 
ter the  N.  W.  Vt,  of  section  21.  township  2;  the 
advancement  by  Hubbard  to  Mulligan  4^  di- 


Digitized  by 


Google 


Colo.) 


HUBBARD  V.  MULLIGAN. 


789 


vers  sums  of  money,  amounting  to  $2,000, 
for  the  Improvement  of  the  premises,  and  the 
expenditure  of  the  money  In  and  about  the 
Improvements  on  the  land.    In  consideration 
of  these  premises.  Mulligan,  for  himself  and 
his  heirs,  executors,  and  assigns,  covenanted 
with  Hubbard  that  In  case  he  should  be  per- 
mitted to  enter  the  lands,  or  procure  title 
thereto,  directly  or  Indirectly,  from  the  Unit- 
ed  States,  and  not  from  the  Platte  Land 
Company,  from  which  he  had  theretofore  pur- 
chased it,  the  $2,000  should  be  a  first  lien  and 
charge  on  the  premises,  with  like  effect  as 
if  secured  by  deed  or  mortgage;  and  that,  In 
case  he  was  permitted  to  purchase  the  prem- 
ises from  the  United  States  under  his  appli- 
cation  to   pre-empt,   or   should    obtain   title 
thereto  from  the  United  States,  either  direct- 
ly  or  Indirectly,   and  not  from   the  Platte 
Land  Company,  then  he  would,  within  the 
date  named,  cause  the  sum  of  $2,000,  with 
Interest,  to  be  repaid  to  Hubbard,  his  execu- 
tors or  assigns,  and  gave  Hubbard  authority 
to  sell  the  premises  with  the  appurtenances, 
or  so  much  thereof  as  should  be  necessary  to 
IMiy  the  advancement.    The  Instrument  like- 
wise provided  sundry  and  divers  conditions  of 
sale,  which  are  unimportant,  since  the  power 
was  not  exercised.     Hubbard  simply  filed  a 
bill  to  declare  it  a  mortgage,  and  foreclose  It. 
The  defendant  answered   by  several  pleas, 
the  first  of  which  wag  a  denial  of  all  the  alle- 
gations of  the  complaint;  the  second,  an  aver- 
ment that  there  was  never  any  debt  which 
the  defendant  was  obligated  to  pay,  and  that 
the  Instrument  was  made  for  Hubbard's  ac- 
commodation,    and    without    consideration. 
Third.  He  set  up  a  partnership  between  him- 
self and  Hubbard,  which  resulted  In  an  in- 
debtedness In  his  favor;   admitted  the  appli- 
cations made  by  the  plaintiff  and  the  defend- 
ant for  the  two  quarter  sections,  the  northwest 
and  the  northeast,  and  alleged  an  indebted- 
ness from  Hubbard  to  him  In  a  sum  named, 
and  the  procurement  of  his  signature  to  the 
Instrument  for  a  special  purpose  incident  to 
divorce  proceedings  pending  between  Hub- 
bard and  his  wife,  and  averred  that  his  signa- 
ture was  obtained  by  fraud.    Fourth.  He  set 
up  an  association  between  himself  and  Hub- 
bard, the  carrying  on  of  a  stock -business  on 
that  tract  of  land,  the  dissolution  by  consent, 
and  a  release.     Fifth.  He  stated  a  co-part- 
nership In  the  livery  business,   a  resulting 
profit,  and  an  agreement  by  Hubbard  to  pay, 
nonpayment,  and  a  statement  of  the  balance 
due  thereunder.    He  prayed  the  cancellation 
of    the    Instrument,    the    recovery    of   what 
sbould  be  shown  to  be  due  him  on.  the  part- 
nership account  from  the  sale  of  the  stable, 
of  the  sum  due  from  the  running  of  the  stock 
farm,  and  a  general  prayer.    These  were  the 
Issues.    When  It  came  to  trial,  the  plaintiff 
produced  the  agreement,  the  certificate  show- 
ing the  entry  by  Mllligan  November  14,  1888, 
and  rested.    Thereupon  the  defendant  offer- 
ed   his  testimony.     He  was  himself  a  wit- 
ness, Hnd  he  produced  other  testimony  than 


his  own  to  the  proposition  that  the  Instru- 
ment was  without  consideration,'  and  given  to 
permit  Hubbard  to  show  It  In  the  divorce  pro- 
ceedings between  himself  and  his  wife.  He 
then  offered  testimony  to  the  point  that  there 
were  no  Improvements  put  on  the  land  by 
Hubbard,  or  advancements  made  for  the  pur- 
pose out  of  his  own  funds,  but  that  whatever 
was  done  to  improve  the  quarter  was  paid 
for  out  of  funds  resulting  from  their  co-part- 
nership for  stod£-ralslng  purposes,  and  out 
of  the  proceeds  of  the  livery  business  car- 
ried on  by  Hubbard,  and  in  which  Mulligan 
claimed  a  half  interest.  He  also  offered  tes- 
timony to  the  point  that  originally  there  was 
a  contract  between  the  Platte  Land  Company 
and  himself,  whereby  that  corporation  had 
agreed  to  deed  the  north  half  of  section  21 
on  the  payment  of  a  certain  consideration 
specified  in  the  written  contract  between  the 
parties.  This  contract  was  dated  the  8th  of 
April,  1886.  .  It  was  an  agreement  by  the 
Platte  Land  Company  to  sell  Mulligan  the 
north  half  of  section  21  on  the  basis  of  cer- 
tain payments  to  be  thereafter  made  at  times 
therein  designated.  It  stood  in  Mulligan's 
name  when  he  executed  this  mortgage.  The 
security  was  delivered  intermediate  the  exe- 
cution of  the  contract  by  the  Platte  Land 
Company  and  Mulligan's  pre-emption.  To 
make  the  situation  plain,  it  may  be  stated 
that  when  the  Platte  I.and  Company  agreed 
to  convey  the  land  It  was  supposed  to  be  a 
part  of  the  lands  granted  to  the  Union  Pa- 
cific Railroad  Company.  Subsequently,  the 
railroad's  title  was  disputed,  and  all  parties 
were  doubtful  about  It.  A  further  agreement 
between  the  Platte  Land  Company  and  these 
parties  need  not  be  stated.  It  is  enough  to 
say  that  In  the  course  of  events  the  validity 
of  the  Phitte  Land  Company's  title  was  so 
seriously  doubted  that  parties  commenced  fil- 
ing on  much  land  which  was  originally  sup- 
posed to  be  included  In  the  government  grant 
to  the  railroad,  among  which  was  this  half 
section.  Hubbard  filed  on  the  northeast  quar- 
ter and  Mulligan  filed  on  the  northwest  quar- 
ter of  section  21.  There  were  divers  filings 
on  this  northwest  quarter  by  other  parties, 
which  need  not  be  specified.  It  Is  enough  to 
state  that  the  record  shows  that  these  ad- 
verse Interests  were  obtained  either  by  pur- 
chase or  otherwise,  and  Mulligan's  entry  re- 
ceived by  the  land  ofllce.  He  thereby,  and 
within  the  limits  of  the  pre-emption  right, 
became  the  owner  of  this  northwest  quarter. 
Mulligan  attempted  to  prove,  and  there  is 
evidence  to  that  point,  given  not  only  by  the 
defendant,  but  by  others,  and  virtually  as- 
sented to  by  Hubbard,  that  It  was  Hubbard's 
Intention  to  acquire  title  to  the  whole  half  of 
section  21;  as  to  one  quarter  by  his  own  en- 
try, and  as  to  the  other  quarter  by  the  entry 
of  Mulligan,  who  was  really  to  enter  on  be- 
half of  Hubbard,  and  in  his  Interest  Hub- 
bard advancing  the  necessary  money,  and 
paying  out  what  was  essential  to  improve  It 
In  order  to  acquire  the  governmental  title. 
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On  thla  point  t)ie  ease  tnnui.  Mulligan  gave 
mnch  testimony  respecting  tbe  relations  be- 
tween bimself  and  Hubbard  in  the  stoclc  busi- 
ness and  In  relation  to  the  co-partnersbip 
which  he  claimed  existed  between  himself 
and  Hubbard  in  the  livery  business.  He  also 
gave  evidence  that  the  security  was  not  in- 
tended to  be  an  absolute  agreement,  but  was 
executed  for  ulterior  purposes,  that  Hubbard 
might  use  it  in  his  divorce  proceedings,  and 
was  without  consideration.  His  evidence  as 
to  the  purpose  for  which  the  paper  was  given 
tended  to  impeach,  vary,  and  destroy  its 
terms,  and  show  it  to  have  been  a  paper 
without  validity,  and  established  or  attempt- 
ed to  establish  by  parol  testimony  that  it  was 
an  agreement  or  contract  other  than  that 
which  it  appeared  to  be  by  its  terms.  All  this 
testimony  was  objected  to,  but  it  was  re- 
ceived subject  to  a  determination  on  the  final 
hearing.  On  the  conclusion  of  the  trial  the 
court  entered  judgment  Prior  to  the  an- 
nouncement of  the  decision  the  cotirt  declared 
that  it  wanted  no  argument  on  matters  of 
fact,  but  desired  to  hear  from  counsel  only  as 
to  the  validity  of  the  instrument.  The  case  was 
taiien  under  advisement  The  court  finally 
dismissed  the  plaintiff's  complaint,  the  de- 
fendant's cross'  complaint  and  held  the  In- 
strument void  in  law,  and  ordered  It  to  be  de- 
livered up  for  cancellation.  Hubbard  appeal- 
ed. On  this  record,  and  under  the  facts,  the 
case  comes  here  for  review. 

The  evidei^ce  which  Mulligan  offered,  and 
which  he  was  permitted  to  Introduce,  tending 
to  maintain  his  contention  that  the  agreement 
was  not  a  contract,  but  was  executed  for  the 
BoIe  purpose  of  permitting  Hubbard  to  exhibit 
it  and  use  It  for  ulterior  purposes  In  a  contro- 
versy then  existing  between  Hubbard  and  his 
wife  respecting  a  divorce  and  the  division  of 
property,  was  objected  to  by  the  plaintiff  in  er- 
ror as  tending  to  contradict  the  terms  of  a  writ- 
ten instrument  The  rule  respecting  the  in- 
troduction of  parol  testimony  to  contradict 
the  terms  of  a  written  instrument  is  tolerably 
well  settled.  It  has  been  invoked  and  held  in 
force  in  many  cases,  and  under  widely  differ- 
ent circumstances.  To  this  general  rule  there 
are  few  exceptions.  It  ordinarily  excludes 
parol  testimony  as  to  prior  and  contempora- 
neous agreements,  as  well  as  to  all  subse- 
quent declarations  which  tend  to  vary  or 
modify  the  terms '  of  the  instrument  and 
which  do  not  amount  to  a  substituted  agree- 
ment either  on  a  past  or  a  present  considera- 
tion. In  construing  a  contract  courts  are  al- 
ways permitted  to  resort  to  surrounding  cir- 
cumstances, because  thereby  they  put  them- 
selves In  the  position  of  the  parties,  and  can, 
under  those  circumstances,  and  In  the  light 
of  the  situation,  intelligently  interpret  it  On 
the  argument  however,  it  was  sought  to 
bring  this  case  within  an  exception,  and  to 
apply  the  principle  expressed  in  Brewing  Co. 
V.  Barets,  9  Colo.  App.  341,  48  Pac.  834;  Hurl- 
hurt  V.  Dusenbery  (Colo.  Sup.)  57  Pac.  860. 
The  exception  was  stated  in  these  decisions. 


and  applied,  and  It  may  be  safely  said  It  has 
been  pretty  well  settled  by  the  trend  of  mod- 
ern decisions  that  a  defendant  to  a  suit  on  a 
written  contract  may  show  by  parol  that  the 
contract  Is  not  his  contract  because  it  was 
dependent  on  the  performance  of  a  condition 
precedent  or  subsequent,  or  on  the  happen- 
ing of  events  thereafter,  which,  not  occurring, 
would  leave  the  agreement  inoperative,  and 
a  writing  which,  by  reason  of  those  drcum- 
Btances,  never  became  a  contract  Tbe  excep 
tlon  has  been  grafted  onto  the  general  rule 
in  order  to  prevent  tbe  perpetration  of  fraud. 
When  a  defendant  assumes  this  burden,  be  is 
bound  to  establish  It  by  a  strong  preponder- 
ance of  testimony,  and  tbe  court  or  the  Jniy 
must  be  thoroughly  satisfied  that  be  has  fully 
discharged  the  burden,  In  order  to  relieve 
him  from  the  obligation  of  his  agreement 
We  are  quite  unable  to  see  that  this  principle 
is  applicable  in  the  present  case.  The  defend- 
ant does  not  attempt  to  show  that  the  con- 
tract was  only  to  be  performed  in  case  the 
money  was  advanced  for  the  betterments,  or 
in  case  other  events  transpired,  contemplated 
and  agreed  upon.  The  whole  scope,  force, 
and  effect  of  his  evidence  Is  to  demonstrate. 
If  he  may,  that  in  no  event  and  under  no  cir- 
cumstances, either  at  tbe  time  of  its  execu- 
tion or  thereafter,  was  tbe  contract  to  be  a 
binding  agreement  We  do  not  attempt  to  de- 
termine whether,  under  any  circumstances, 
this  case  could  be  brought  within  the  excep- 
tion, because  we  do  not  regard  the  propor- 
tion as  one  vital  to  the  determination  of  the 
admissibility  of  this  evidence.  It  Is  Mulli- 
gan's contention  that  the  agreement  was  exe- 
cuted and  delivered  to  Hubbard  to  enable 
Hubbard  to  perpetrate  a  fraud.  According 
to  his  evidence.  It  was  to  be  used  to  hold  out 
Hubbard  to  other  persons  as  one  possessed  of 
property,  and  for  the  advantages  which  might 
flow  therefrom.  This  seems  to  us  to  bring  it 
clearly  within  the  principle  which  has  often 
been  declared  that  where  a  party  executes 
an  Instrument  for  a  fraudulent  purpose,  and 
is  an  active  participant  in  the  scheme  to  de- 
fraud a  third  party,  he  may  not  thereafter 
avoid  his  deed  or  his  contract  by  proof  of  this 
fraud  and  proof  of  the  purpose  for  which  the 
agreement  was  executed.  It  Is  established, 
and  could  hardly  be  disputed,  that  If  a  person 
executes  a  deed  Without  consideration,  in  or- 
der to  give  the  grantee  a  fraudulent  credit 
he  cannot  thereafter  set  up  these  facts  to  de- 
feat his  transfer.  He  is  estopped  to  assert 
bis  own  fraud  to  avoid  the  transaction.  We 
thinlc  this  principle  is  decisive  of  the  inadmis- 
sibility of  this  testimony,  and  that  Mulligan 
may  not  be  permitted  to  offer  such  evidence 
to  avoid  his  contract  Whether  he  will  be 
able  to  show  that  the  contract  was  only  to  be- 
come binding  on  the  happening  of  a  particu- 
lar event,  or  that  the  condition  has  never 
been  performed,  or  the  events  have  never 
transpired,  whereby  the  exception  to  the  rule 
would  be  applicable,  we  cannot  In  advance, 
determine.    He  offered  no  evidence  of  this 
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description,  and  what  he  did  attempt  to  prove 
was  clearly  ioadmisalble  under  the  general 
rule,  which  does  not  permit  a  party  to  contra- 
dict a  written  contract  by  proof  of  a  contem- 
poraneous parol  agreement  where  the  evi- 
dence thus  offered  shows  that  the  purpose  of 
the  contract  was  a  fraudulent  one,  In  which 
he  participated,  although  the  benefits  of  the 
fraud  were  to  be  reaped  by  the  other  con- 
tracting party.  This  Is  all  it  seems  neces- 
sary to  say  about  this  particular  objection. 
The  case  must  be  reversed  on  other  grounds, 
and  tliese  principles  are  simply  laid  down  for 
the  guidance  of  the  trial  court  on  the  subse- 
quent.hearing.  By  the  rules  herein  express- 
ed, as  well  as  those  stated  in  the  other  cases 
cited,  the  court  can  very  readily  determine 
whether  the  proof  which  may  be  offered  on 
this  branch  of  the  Inquiry  is  or  is  not  admissi- 
ble. 

The  plaintiff  Insists  that  the  evidence 
which  the  defendant  gave  which  tended  to 
show  that  Hubbard  had  put  no  improve- 
ments on  the  premises,  and  had  furnished  no 
money  for  that  purpose,  was  likewise  inad- 
missible, because  the  instrument  was  under 
seal,  and  the.consideration  might  not  be  con- 
tradicted by  parol  testimony.  We  concede 
that  this  doctrine  is  supported  by  mauy 
reputable  authorities,  and  was  undoubtedly 
the  law  in  some  Jurisdictions.-  I  have  never 
been  quite  able  to  appreciate  the  Importance 
which  the  common-law  authorities  attached 
to  a  seal.  It  has  always  seemed  to  me  that 
the  signature  of  the  contracting  party,  which 
was  the  expression  of  an  Intelligent  assent 
to  the  terms  and  conditions  of  the  instru- 
ment, was  of  infinitely  greater  importance 
than  the  inanimate  wax.  The  authorities 
which  gave  the  seal  tills  exceeding  impor- 
tance to  my  mind  manifest  the  spirit  and 
somewhat  of  the  character  wbleh  led  to  the 
erection  of  the  golden  calf  by  the  clilldren 
of  Israel  In  the  wilderness.  We  need  not 
consider  this  question.  The  supreme  court 
baa  directly  passed  on  It,  and  It  is  not  open 
to  discussion.  In  Fechheimer  v.  Trounstlne, 
15  Colo.  386,  24  Pae.  882,  the  supreme  court, 
speaking  by  Mr.  Justice  Hayt,  substantially 
held  that  the  recital  of  a  consideration  and 
its  receipt  in  the  instrument  was  not  con- 
clusive, but  was  merely  prima  facie  evi- 
dence against  the  one  who  made  It.  Like  an 
ordinary  receipt,  it  was  open  to  explanation. 
It  also  held  that  this  rule  bad  been  applied 
to  a  deed  under  seal,  and  that  the  considera- 
tion In  such  an  Instrument  might  be  ex- 
plained by  parol.  Therefore  much  of  the 
evidence  which  Mulligan  gave  to  the  propo- 
sition that  there  was  no  consideration  for 
the  security,  that  Hubbard  put  no  Improve- 
ments on  the  land,  were  matters  which  he 
was  entitled  to  offer  evidence  on,  and  re- 
specting whicb,  if  the  question  became  a 
vital  one,  it  was  Incumbent  on  the  court  to 
decide.  It  Is  quite  possible  the  parties  may 
complain  that  we  do  not  decide  this  matter, 
and  affirm  the  judgment  notwithstanding  we 


have  reached  the  conclusion  that  the  court 
erred  In  holding  the  contract  void.  We  do 
not  80  view  our  obligation.  This  Is  a  matter 
of  fact  peculiarly  within  the  province  of  the 
nisi  prius  court.  This  court  Is  In  no  posi- 
tion to  determine  matters  of  fact  Appellate 
tribunals  are  for  the  decision  of  points  of 
law,  and  are  not  for  the  investigation  of 
facts  and  the  weighing  of  evidence.  The 
witnesses  are  not  before  us.  It  is  quite  im- 
possible for  an  appellate  tribunal  to  weigh 
the  testimony,  and  find  out  where  the  truth 
lies.  Had  the  court  found  on  this  question. 
It  would  undoubtedly  have  been  within  our 
province  to-  determine  whether  there  was 
evidence  In  the  record  sufficient  to  warrant 
this  conclusion,  though  It  Is  our  universal 
practice  to  accept  the  judgment  of  the  trial 
court  unless  it  is  manifestly  against  the 
weight  of  evidence.  The  opportunity  so 
largely  predominates  In  favor  of  the  trial 
court  that  we  must  leave  the  decision  to  it. 
Apparently  the  court  rejected  the  testimony 
of  the  defendant  with  respect  to  the  matters 
of  co-partnership;  but  whether  It  would  or 
not,  had  It  regarded  those  matters  as  pivotal 
to  the  case,  we  are  wholly  unable  to  deter- 
mine. The  court  simply  held  as  a  naked  prop- 
osition of  law  that  the  contract  was  illegal  and 
void,  and  therefore,  with  respect  to  this  as 
with  respect  to  the  other  matters  of  fact,  we 
wholly  refrain  from  any  expression  of  opinion. 
It  will  be  remembered  there  was  an  outstand- 
ing contract  with  the  Platte  Land  Company 
to  convey.  This  passed  by  assignment,  In 
16S9,  to  Hubbard.  The  defendant  Insists 
that  Mulligan  had  no  title  to  the  land,  be- 
cause when  he  made  the  agreement  with 
Hubbard  the  Platte  Land  Company  was 
without  Interest,  and  the  only  title  which  he 
obtained  was  subsequenUy  acquired  by  pre- 
emption and  patent  Under  these  circum- 
stances It  is  Insisted  that  he  had  no  Interest 
which  could  be  the  subject  of  mortgage.  We 
do  not  so  understand  the  law.  It  has  always 
been  the  rule  that,  when  the  mortgagor  Is 
without  Interest  a  subsequently  acquired 
title  win  Inure  to  the  benefit  of  the  mort- 
gagee by  virtue  of  the  conveyance  contained 
in  the  mortgage.  This  Interest  is. subject  to 
foreclosure.  1  Jones,  Mortg.  §  679;  Klrkai- 
dle  V.  Larrabee,  31  Gal.  455;  -  Spiess  v.  Neu- 
berg,  71  Wis.  270,  37  N.  W.  417,  This  se- 
curity may  therefore  be  upheld  if  it  is  other- 
wise legal  and  valid.  A  further  reason  for 
the  application  of  this  doctrine  is  found  in 
the  very  terms  of  the  instrument  Mulligan 
tbereby  agreed  that  In  case  he  should  be 
permitted  to  enter,  or  should  afterwards,  di- 
rectly or  Indirectly,  acquire  title  from  the 
government,  this  security  should  extend  to 
the  land.  In  order  that  Hubbard  might  re- 
ceive the  moneys  which  he  advanced  to  Im- 
prove and  better  the  property. 

The  defendant  Insists  that  the  security 
may  not  be  enforced,  because  It  is  illegal. 
He  contends  that  it  Is  an  alienation  of  the 
Interest  of  the  locator,  which  is  Inhibited  by 
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the  federal  enactments;  that  the  contract 
Is,  in  its  terms  and  by  Its  purpose,  contrary 
to  the  statute,  and  against  public  policy. 
This  is  on  the  theory  that  the  evidence  shows 
the  original  arrangement  between  Mulligan 
and  Hubbard  was  for  Mulligan  to  enter  the 
land  for  Hubbard's  benefit.  Mulligan  agree- 
ing after  entry  to  convey  to,  Hubbard.  We 
concede  the  law  Is  that  contracts  and  agree- 
ments to  convey  land  on  which  pai-ties  are 
to  file  under  the  pre-emption  or  homestead 
acts  of  the  government  are  void.  Wherever 
they  have  been  made,  and  suits  have  been 
based  on  them,  they  have  universally  been 
adjudged  illegal.  We  do  not,  however,  under- 
stand the  law  to  be  that  the  inhibition  ex- 
tends to  incumbrances  placed  on  the  prop- 
erty to  pay  for  betterments.  Formerly  these 
contracts  were  held  to  be  within  the  inhibi- 
tion, but  the  later  authorities  all  agree  that 
these  securities  are  valid  and  enforceable. 
We  need  not  go  further  than  to  cite  the  de- 
cision of  our  own  state  on  the  subject.  Wil- 
cox V.  John,  21  Colo.  367,  40  Pac.  880.  The 
rule  has  been  expressed  in  many  late  cases, 
and  may  now  be  regarded  as  part  of  the 
settled  jurisprudence  of  the  country.  The 
defendant  goes  further,  and  insists  that  it 
appears  by  Hubbard's  own  evidence  that 
such  was  its  purpose,  and  therefore  we  should 
declare  the  contract  void.  We  do'  not  appre- 
ciate this  necessity.  We  are  quite  ready  to 
concede  our  Inability  to  understand  why  this 
testimony  was  ever  given,  or  why,  on  cross- 
examination,  the  defendant  should  have 
been  permitted  to  elicit  it.  As  we  look  at  it, 
whether  it  was  or  was  not  true.  It  Is  with- 
out significance  and  Importance.  There  are 
some  cases  which  hold,  and  some  w-hlch  seem 
to  Intimate,  that,  even  though  this  might  be 
true,  yet  If  It  appeared  that  In  point  of  fact 
the  plaintiff  had  advanced  money  for  the 
Improvement  of  the  property,  he  might,  as  for 
money  had  and  received,  compel  the  defend- 
ant to  reimburse  him,  regardless  of  the  In- 
validity of  the  contract.  Bateman  v.  Rob- 
inson (Neb.)  11  N.  W.  736;  Anderson  v.  Car- 
Itins,  13.5  U.  S.  483,  10  Sup.  Ct.  905.  In  the 
latter  case  Mr.  Justice  Bi-ewer,  without  de- 
ciding the  precise  proposition,  said:  "It 
may  be  that  Carklns  can  recover  from  An- 
derson the  value  of  these  Improvements,  on 
the  ground  that  Anderson  has  received  that 
for  which  he  has  paid  nothing,  for  In  such 
an  action  Carklns  will  not  be  seeking  to  en- 
force an  illegal  contract;"  citing  some  cases. 
"But  that  is  very  different  from  the  enforce- 
ment of  a  contract  which  is  illegal  because 
against  public  policy."  Even  though  there 
were  no  other  consideration  for  the  contract, 
and  though  there  was  a  contract  that  Mul- 
ligan should  enter  the  land  for  Hubbard,  he 
paying  the  price  and  advancing  the  money 
for  the  improvements,  yet.  under  the  intima- 
tion in  this  case,  it  miglit  be  that,  in  a  suit 
to  recover  this  fund  as  money  expended  for 
Mnillgan's  benefit.  Mulligan  would  not  be 
beard  to  say  the  original  contract  was  illegal 


because  the  action  was  brought  to  recover 
money   which   had   been  expended   for  bis 
benefit,  and  which  he  should  not  be  permit- 
ted to  keep.     But,  as  we  understand  this 
case,  there  is  a  still  broader,  more  general 
doctrine  on  which  the  plaintiff's  action  may 
be  maintained,  and  whereon  he  may  be  per- 
mitted to  enforce  his  contract,  which,  on  Its 
face,  is  fair,  and  on  an  expressed  considera- 
tion, entirely  legitimate,  and  wholly  unaffect- 
ed by  the  terms  and  conditions  or  the  fact 
of  an  illegal  contract.    It  has  many  times 
been  held  by  many  eminent  and  reputable 
courts,  beginning  with  the  supreme  court  of 
the  United  States,  that,  wherever  the. plain- 
tiff requires  no  aid  from  an  Illegal  transac- 
tion to  establish  his  case,  he  may  recover, 
notwithstanding  the  Inhibition,  and  though 
the   Illegal   contract  may   have   led   to  the 
agreement  on  which  the  suit  was  brought, 
and  In  one  sense  may  be  said  to  have  grown 
out  of  it    No  principle  Is  better  settled  than 
that  no  action  can  be  brought  on  the  contract 
itself,  whether  the  consideration  be  Immoral, 
or  whether  It  be  prohibited  by  some  enact- 
ment.   It  may  be  true  that  the  original  con- 
tract between  Hubbard  and  MuUlgan  was  for 
the  entry  of  the  northwest  quarter  by  Mul- 
ligan, which  he  was  thereafter  to  convey  to 
Hubbard.     But,    though   this   contract  had 
been   made,  yfet,   If  these  parties   make  a 
legitimate  contract— one  not  prohibited  by 
statute  or  by  law— that  Hubbard  should  ad- 
vance money  to  put  Improvements  on  the 
quarter,  which  Mulligan  agreed  to  repay.  It 
may  be  enforced.  If  based  on  an  ample  and 
legal   consideration,   untainted   by   the  pro- 
hibited agreement.    This  would  be  true  even 
though  It  may  have  been  In  Hubbard's  con- 
templation to  make  this  agreement  to  protect 
himself  for  the  money  advanced  in  the  event 
Mulligan  should  refuse  to  carry  out  his  bar- 
gain to  convey.    It  may  be  true  that  no  ac- 
tion would  He  to  enforce  the  original  con- 
tract to  convey.    This  suit  is  not  to  enforw 
that  agreement,  nor  has  it  any  connection 
with  it.    From  the  case  it  would  appear  that 
thereafter  this  legitimate  and   proper  con- 
tract was  entered  into  on  a  sufficient  consid- 
eration theretofore  or  thereafter  paid.     No 
court  is  called  on  to  give  aid  to  the  original 
illegal  contract.    The  plaintiff  does  not    re- 
quire the  aid  of  It  to  establish  his  case.     It 
is  enough  that  the  defendant  i  has  In  his  pos- 
session or  has  enjoyed  a  benefit  and  advan- 
tage In  a  thing  of  value  which  belongs    to 
him,  but  which  the  plaintiff  advanced  for  lils 
benefit.    As  put  by  Mr.  Justice  Strong  in  the 
Planters' Bank  Case,  hereafter  cited:    "S<>'ui«» 
of  the  authorities  show  that,  though  an    Il- 
legal contract  will  not  be  executed,  yet  when 
it  has  been  executed  by  the  parties  them- 
selves, and  the  Illegal  object  of  it  has  been 
accomplished,  the  money  or  thing  which  \^aa 
the  prices  of  it  may  be  a  legal  consideration 
between  the  parties  for  a  promise,  exprests 
or  implied,  and  the  court  will  not  unravel  tlie 
transaction  to  discover  its  origin."   Of  course. 
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this  qnotatlon  la  not  directly  applicable,  be- 
cause the  illegal  contract  was  never  execut- 
ed, the  defendant  Mulligan  refusing— and  re- 
fusing In  bad  faith.  If  Hubbard's  testimony 
Is  to  be  believed— to  carry  It  out  The  prin- 
ciple la  directly  in  point.  The  Illegal  con- 
tract never  was  executed,  and  no  suit  was 
ever  brought  to  enforce  It.  Its  Illegality  la 
conceded,  and  the  plaintiff  Is  not  compelled 
to  offer  evidence  concerning  It'  to  recover. 
It  was  after  the  Illegal  contract  was  entered 
Into  that  this  legitimate  agreement  was  ex- 
ecuted. If  it  rested  on  a  sufficient  considera- 
tion,— ^whlch  seems  to  be  the  only  question  of 
Tact  In  the  case,  and  one  which  of  necessity 
must  be  decided  In  order  to  determine  the 
rights  of  the  parties,— It  is  clearly  and  plain- 
ly enforceable,  and  Is  not  rendered  Illegal, 
Invalid,  or  void  by  reason  of  the  antecedent 
and  prohibited  agreetnent.  Armstrong  v. 
Toler,  11  Wheat.  258;  Planters'  Bank  v. 
t'nlon  Bank,  16  Wall.  483;  Brooks  v.  Martin, 
2  Wall.  70;  Evans  v.  Dravo,  24  Pa.  St.  62; 
Scott  V.  Duffy,  14  Pa.  St.  18;  Harris  v.  Wood- 
ruff, 124  Mass.  205;  Buck  v.  Albee,  26  Vt, 
184;  Phalen  v.  Clark,  19  Conn.  420;  De  I.eon 
V.  Trevlno,  49  Tex.  88;  Martin  v.  Richard- 
son, 94  Ky.  183,  21  S.  W.  103».  With  this 
principle  so  thoroughly  established  by  such 
a  long,  persuasive,  and  strong  Une  of  author- 
ities, we  are  unable  to  concur  with  the  trial 
court.  It  may  be  that,  when  the  case  is  re- 
tried, the  court  may  conclude  there  la  enough 
in  the  evidence  to  defeat  the  plaintiffs  con- 
tention, and  to  demonstrate  the  want  of  suf- 
ficient consideration.  What  It  will  conclude 
on  this  matter  of  fact  we  do  not  know,  nor 
do  we  think  it  proper  for  us  to  express  our 
own  convictions  about  it  We  understand 
the  very  great  burden  which  a  defendant  as- 
sumes who  undertakes  to  contradict  a  sol- 
emn and  written  instrument  He  has  the 
right  to  assume  It,  and,  If  he  supports  It  to 
the  court's  satisfaction,  he  may  succeed.  As 
the  case  now  stands,  this  is  the  only  vital 
question. 

The  plaintiff  in  error  argues  that  the  tes- 
timony given  by  an  attorney  was  wholly  Il- 
legitimate, and  not  receivable,  because  of  the 
relations  which  existed  between  the  attor- 
ney and  Hubbard  at  tlie  time  he  acquired  the 
facta  about  which  he  undertook  to  testify. 
We  do  not  Intend  to  comment  on  this  phase 
of  the  case,  or  on  the  propriety  or  impro- 
priety of  that  testimony.  The  court  made 
no  lindings  of  fact,  nor  did  its  decision  at  all 
turn  on  matters  to  which  the  attorney  tes- 
tified. On  the  subsequent  trial,  if  the  court 
is  compelled  to  determine  questions  of  fact 
at  all  affected  by  the  testimony  of  the  attor- 
ney, it  will  then  become  important  for  it  to 
decide  whether  that  testimony  Is  legitimate, 
and  whether  the  attorney  ought  to  be  receiv- 
ed as  a  witness.  Stiould  this  matter  hereaft- 
er be  passed  upon',  it  may  be  necessary  for  vb 
to  decide  it  As  the  case  now  stands,  we  do 
not  recognize  its  sufficiency  or  importance, 
nor  do  we  feel  at  liberty  in  advance  to  deter- 


mine this  question,  and  preclude  the  trial 
court  from  r^ulating  the  admission  of  that 
testimony  In  view  of  the  Issues  which  he  In- 
tends to  decide.  We  do  not  believe  counsel 
have  any  right  to  complain  because  we  refuse 
either  to  review  or  to  decide  any  of  these 
questions  of  fact.  It  was  their  privilege  to 
require  the  court  to  make  ^findings  of  fact, 
that  the  case,  when  It  came  up,  might  be 
finally  and  absolutely  determined.  Failing  to 
do  this,  they  cannot  be  heard  because  we 
decide  the  only  question  of  law  presented  by 
the  record,  and  respecting  which,  as  we  con- 
ceive, the  court  erred.  Since  we  believe  the 
court  erred  In  holding  the  contract  illegal 
and  void,  the  decree  entered  must,  of  neces- 
sity, be  reversed.    Reversed. 


(13  Colo.  App.  304) 
DENVER  &  R.  G.  R.  CO.  v.  DIVELBISS. 

(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

RAILROADS— KILLING  OF  STOCK— ORDINARY 
care:— QUESTIONS  FOR  JURY. 

1.  In  nn  action  agninst  a  railway  company  for 
killing  stock  within  or  contignons  to  the  corpo- 
rate limits  of  a  cit,Y,  defendant  introduced  an  or- 
diuancG  forbidding  stock  ruiiDing  at  large  within 
the  city,  a  plat  giving  the  boundaries  of  the 
corporation,  and  othpr  testimony  showing  that 
the  accident  was  within  the  limits.  Plaintiff  in- 
trodncod  an  ordinance  designating  the  wards  and 
their  boundaries,  and  other  evidence  showing 
that  the  point  of  the  accident  was  without  the 
limits.  Held,  that  it  was  for  the  jury  whether 
the  locus  of  the  accident  was  within  or  without 
the  city  limits. 

2.  Whore  an  animal  trespassing  on  a  railway 
track  is  in  such  position  as  to  be  invisible  to  the 
engineer  of  an  approaching  train  until  so  close 
that  the  train  cannot  be  stopped  before  striking 
it.  and  it  will  endanger  tlie  lives  of  passengers  to 
strike  it  at  a  reduced  speed,  it  is  not  want  of  or- 
dinary care  for  the  engineer  to  maintain  his 
speed. 

Appeal  from  district  court  Pueblo  county. 

Action  by  B.  H.  Dlvelblss  against  the  Den- 
ver &  Rio  Grande  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Pattison,  Waldron  &  Devlne,  for  appellant. 
G.  C.  Wells,  for  appellee. 

BISSELL,  P.  J.  The  Rio  Grande  Railroad 
Company  killed  a  cow  on  its  track  at  a  point 
either  within  or  contiguous  to  the  boundary 
lines  of  the  city  of  Pueblo.  The  evidence 
was  that  the  cow  was  Jersey  bred  by  a  Short- 
horn. Nearly  all  stock  which  railroad  com- 
panies are  unfortunate  enough  to  kill  turn  out 
to  be  either  wellbred  cattle  or  thoroughbred 
horses.  The  value  of  the  anhnal  was  differ- 
ently-fixed at  $50  and  $65,  and  by  the  plain- 
tiff at  $75.  The  plaintiff's  statements  on  the 
stand  varied  from  his  sworn  proof  filed  with 
the  company  by  $25.  The  jury  had  some 
difficulty  in  arriving  at  the  actual  value. 
The  verdict  would  indicate  that  they  took 
these  three  valuea  and  added  them  together, 
and  divided  them  by  3,  for  they  rendered  the 
quotient  as  a  verdict  and  found  for  the  plain- 
tiff in  the  sum  of  $63.30. 
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The  judgment  Is  assailed  on  several 
grounds.  We  might  hesitate  to  reverse  the 
judgment  on  any  one  of  them  alone,  but,  tak- 
ea  together,  the  errors  raise  much  doubt  about 
the  justness  of  the  verdict  On  one  theory, 
should  the  proof  satisfactorily  establish  the 
proposition,  there  would  be  grave  question  as 
to  the  obligation  Af  the  company.  This  ques- 
tion is  as  to  the  locus  of  the  accident  The 
engineer  and  the  fireman  were  really  the 
only  parties  who  were  In  a  situation  to  ob- 
serve the  killing.  The  observat;  us  of  a  boy 
across  the  river  are  not  of  great  value.  Just 
before  entering  the  main  part  of  the  city, 
the  road  crosses  a  bridge  over  the  Arliansas 
river.  The  road  is  a  tangent  from  the  bridge 
westward  to  a  point  from  tix  to  nine  hun- 
dred feet  distant  where  there  is  a  curve 
around  which  the  train  comes  on  its  way  from 
Cafion  City.  Until  the  train  passes  around 
the  curve,  the  place  where  the  cow  was  kill- 
ed is  invisible  to  the  engineer.  After  the  turn 
is  made,  and  the  train  strikes  the  tangent 
there  is  an  unobstructed  view  along  the  line 
for  several  hundred  feet.  On  the  south  side 
of  the  track  there  is  a  steep  bank,  in  which 
there  la  a  draw  of  some  depth  running  up 
from  the  right  of  way.  The  evidence  does 
not  show  bow  long  It  is.  There  Is  some  dis- 
pute as  to  the -locus  of  the  stock  when  the 
train  turned  the  curve.  The  engineer  and 
fireman  testified  that  the  stock  was  entirely 
invisible  and  in  the  draw,  and  so  remained 
until  they  got  about  100  or  150  feet  from  the 
animal.  The  stock  ran  along  the  side  of  the 
track,  except  the  one  cow,  which  belonged  to 
Dlvelbiss,  which  attempted  to  cross  the  track, 
and  get  on  to  the  mesa  above,  to  get  out  of 
the  way  of  the  train.  The  engineer,  seeing 
the  cow  crossing  the  track,  did  not  attempt 
to  slacken  the  speed  of  the  train,  which  was 
running  on  schedule  time  (about  40  miles  an 
hour),  struck  the  cow,  knocked  it  clear  of  the 
track,  and  apparently  carried  it  across  the 
bridge,  and  dropped  it  on  the  bank  of  the 
river.  The  train  passed  along  safely,  and 
nobody  was  hurt.  The  engineer  and  fireman, 
who  showed  themselves  familiar  with  the 
running  of  trains,  testified  that,  as  soon  as 
the  stock  was  discovered  and  the  animal 
started  across  the  track,  it  became  a  matter 
for  the  engineer  to  determine  whether  he 
would  apply  the  air  brakes,  and  attempt  to 
stop  the  train  and  save  the  cow,  or  continue 
the  speed  to  avoid  danger.  According  to  their 
evidence,  the  only  safe  course  was  to  main- 
tain the  speed  at  which  the  train  was  going, 
strike  the  cow,  lift  it  from  the  track,  and 
throw  It  off  the  right  of  way.  It  was  their 
opinion  that  any  other  course  would  have 
endangered  the  safety  of  both  passengers  and 
property.  If  the  train  had  been  slackened 
and  its  speed  diminished,  the  cow  would 
probably  have  been  drawn  under  the  engine, 
and  thereby  ditched  it  and  might  also  have 
ditched  the  train,  to  the  injury  of  the  passen- 
gers and  the  destruction  of  the  company's 
property.    The  truth  of  this  evidence  Is  ap- 


parent to  all  who  are  familiar  with  the  opera- 
tion of  trains.  It  is  well  known  that  an 
animal  struck  while  the  train  is  going  at  a 
high  rate  of  speed  will  probably  be  thrown 
Into  the  air  and  off  the  track,  and  very  sel- 
dom Interferes  with  the  running  of  the  car& 
The  engineer  testified  that,  at  the  rate  of 
speed  he  was  going  when  he  noticed  the  cow, 
the  train  could  not  have  been  stopped  in  less 
than  1,000  feet  which  demonstrates  that  the 
application  of  the  brakes  and  the  reversal  of 
the  engine  would  simply  have  caused  the 
train  to  strike  the  animal  at  a  diminished 
speed,  to  the  detriment  and  peril  of  the  train 
and  Its  passengers. 

Evidence  was  offered  respecting  the  locus 
of  the  injury.  The  company  contended  that 
the  point  at  which  the  cow  was  idlled  was 
within  the  limits  of  the  city  of  Pueblo.  To 
establish  this  fact  they  produced  the  dty 
engineer,  who  testified  that  the  point  of  the 
acddent  was  within  these  limits.  He  gave 
this  evidence  without  objection,  and  whether 
his  evidence,  as  originally  offered,  was  or 
was  not  admissible,  It  was  received,  and  he 
demonstrated  by  the  data  to  which  he  re- 
ferred his  full  knowledge  of  the  situation: 
and,  if  his  evidence  was  of  any  value.  It 
proved  that  the  city  limits  covered  the  place 
where  the  cow  was  killed.  To  overcome  this 
testimony,  the  plaintiff  offered  evidence  to 
the  point  that  It  was  outside  of  the  city. 
Some  of  this  evidence  was  entirely  compe- 
tent, and  some  of  It  was  Inadmissible.  With- 
out determining  this  question,  which  is  not 
discussed  as  an  error,  we  will  simply  state 
the  case  as  the  defendant  made  it  The  de- 
fendant produced  Ihe  plat  of  the  city  of  South 
Pueblo,  which  showed  it  to  be  a  part  of  the 
present  dty  of  Pueblo.  This  plat  was  filed 
In  the  ofllce  of  the  county  clerk  and  recorder, 
and  thereon  was  a  description  by  metes  and 
bounds  of  the  limits  of  the  corporation.  The 
plat  was  prepared  and  filed,  and  with  its 
description  was  llgltlmate  evidence  as  to  the 
boundaries  of  the  dty.  The  city  engineer  dl* 
rectly  testified  that  the  plat  the  metes  and 
bounds,  and  the  data  In  bis  office,  with  which 
be  was  entirely  familiar,  demonstrated  that 
"Block  6,"  as  It  is  termed,  was  a  part  ot 
South  Pueblo,  which  had  ultimately  been 
Incorporated  Into  the  city  of  PueWo.  If  this 
was  true,  the  place  of  the  accident  was  with- 
in the  dty  limits.  To  overcome  this,  the 
plaintiff  produced  an  ordinance  of  the  city  of 
Pueblo  which  designated  the  wards  In  the 
city,  and  fixed  the  boundaries.  According  to 
that  ordinance,  the  point  of  the  accident  was 
Included  in  no  ward  described.  The  plain- 
tiff also  produced  an  assessor,  who  testified 
that  it  was  his  duty  to  determine  what  prop- 
erty was  in  the  city,  and  that  this  block  6 
had  never  been  included  In  It  and  that  the 
bridge  had  always  been  treated  as  a  comity 
bridge,  and  kept  in  repair  by  the  county. 
Manifestly,  this  evidence  did  not  directly  es- 
tablish the  fact  that  the  locus  was  outside 
the  city  limits.    There  may  be  some  sort  of 
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a  presumption  that,  wben  the  city  council  at- 
fempted  to  divide  tlie  city  into  wards  and 
fix  tbeir  boundaries,  the  wliqle  of  it  is  pre- 
sumptively included  in  the  description.  But 
this  presumption,  whatever  it  may  he,  is  not 
in  the  nature  of  fixed  and  positive  testimony, 
and  does  not  necessarily  establisb  tbe  city 
limits.  Tliere  is  no  otlier  evidence  respect- 
ing the  boundaries  than  what  has  been  sub- 
stantially narrated. 

We  now  come  to  tbe  errors  which  the  ap- 
pellant urges.  Without  following  the  order 
of  his  argument,  we  incline  to  the  opinion 
that  the  court  erred  in  tailing  from  the  Jury 
the  determination  of  the  question  whether 
the  locus  was  in  reality  within  the  limits  of 
the  city.  This  was  an  important  proposition, 
and  very  materially  affected  the  liability  of 
the  railroad  company.  It  has  long  been  set- 
tled in  this  state  that  a  railroad  company  is 
not  liable  for  ordinary  negligence,  or  obli- 
gated to  use  ordinary  care,  with  reference  to 
trespassing  stock  running  at  large  within  the 
city  limits  In  contravention  of  an  existing  or- 
dinance. Hallway  Ck>.  v.  Olsen,  4  Colo.  239; 
Railroad  Co.  v.  Stewart,  1  Colo.  App.  227,  28 
Pac.  668.  The  railroad  company  proved  an 
ordinance  forbidding  stoclt  to  run  at  large 
within  the  corporate  limits  of  Pueblo.  If 
the  aqimal  was  liilied  within  the  city,  the 
company  would  only  be  liable  for  gross  neg- 
ligence. Nevertheless  the  court  charged  the 
jury  that  the  killing  of  an  animal  by  a  rail- 
road company  is  prima  facie  evidence  of  neg- 
ligence, and  that  the  company  was  liable  for 
the  value  of  the  stock,  and  that  the  burden 
was  on  the  company  to  show  due  care.  Un- 
der these  decisions,  this  charge  would  be  er- 
roneous, if  the  Jury  found  the  locus  to  be 
wltliln  the  cori>orate  limits.  We  are  quite 
willing  to  concede  that  wherever  the  rights 
of  parties  are  determined  by  instruments 
which  are  the  subject  of  construction,  and 
not  dependent  on  evidence  dehors  the  pa- 
pers, their  constractlon  is  for  the  court 
While  it  was  the  duty  of  the  court  to  con- 
stme  the  plat  and  interpret  its  language,  it 
was  the  duty  of  the  Jury  to  determine  where 
the  boundai'ies  were,  the  monuments  located, 
and  whether,  as  a  matter  of  fact,  the  right  of 
way  on  which  the  accident  happened  was  in- 
dnded  within  them.  This  Is  the  general  rule 
with  reference  to  the  location  of  property. 
It  has  been  often  recognized,  and  there  is  no 
general  exception  to  It  Reed  v.  Proprietors, 
8  How.  274;  Bell  v.  Woodward,  46  N.  H. 
332;  Naglee  v.  Ingersoll,  7  Pa.  St  18o.  Un- 
der the  testimony  admitted,  this  was  a  ques- 
tion for  the  Jury.  The  city  engineer,  whose 
competency  was  conceded,  attempted  to  lo- 
cate tbe  land  by  the  description  found  on  the 
plat.  He  testified  without  objection  that 
bloclc  6  was  included  by  the  terms  of  this 
description.  We  do  not  determine  how  far 
tils  testimony  was  legitimate  and  proper,  nor 
Tchat  course  the  railroad  company  should 
pursue  to  make  definite  and  sufficient  proof 
ol  the  boundaries  of  South  Pueblo,  nor  bow 


far  It  ought  to  go  to  establish  the  consolida- 
tion of  South  Pueblo  with  Pueblo.  We  are 
relieved  of  this  difficulty,  because  the  testi- 
mony given  was  received  without  objection, 
and,  as  It  stands,  it  made  a  case  for  the 
Jury.  The  court  took  the  question  from  tbe 
Jury.  In  this  we  think  tbe  learned  Judge 
erred,  since;  if  the  Jury  found  with  the  com- 
pany, it  was  only  liable  for  gross  negligence. 
We  have  less  hesitation  in  holding  this 
error,  because  there  is  no  evidence  to  show 
such  negligence  on  the  part  of  the  company 
as  would  entitle  the  plaintiff  to  recover.  The 
evidence  of  the  defendant's  witnesses  was 
entirely  uncontradicted.  The  stock  was  not 
discovered  until  the  train  got  within  a  very 
short  distance  of  the  animal  The  train  was 
coming  in  its  ordinary  way,  on  schedule 
time,  and  tbe  stock  was  on  tbe  company's 
right  of  way.  Whether  stock  be  or  be  not 
commoners,  they  have  no  right  on  the  rail- 
road'company's  track;  and,  when  they  are 
there,  they  are  there  as  trespassers,  in  the 
absence  of  a  law  compelling  the  company 
to  fence.  We  are  quite  ready  to  concede  tbe 
general  rule  which  prevails  in  this  state, 
that  stock  have  a  right  to  run  at  large;  and, 
with  this  limitation,  it  is  undoubtedly  tbe 
duty  of  the  company  to  use  due  care  and 
ordinary  caution  and  prudence  to  avoid  kill- 
ing it  Failing  to  use' this  care,  doubtless, 
they  are  liable.  What  is  or  is  not  due  care 
is  dependent  and  determinable  by  the  con- 
ditions. We  are  cited  to  an  Alabama  case 
which  does  not  commend  itself  to  our  con- 
sideration. '  Railroad  Co.  y.  Cochran,  105 
Ala.  354,  16  South.  787.  This  court  lays  down 
the  broad  proposition  that  the  running  of' 
railroad  trains  at  a  high  speed,  or  at  such  a 
rate  as  to  render  it  Impossible  for  the  agents 
and  managers  of  a  train  to  avoid  injury  to 
animals  straying  on  tbe  track,  is  negligence, 
for  which  tbe  company  is  responsible.  We 
do  not  believe  in  any  such  doctrine,  nor  do 
we  think  it  is  consistent  with  the  necessities 
of  modem  commerce  and  modern  travel. 
Our  country  is  one  of  vast  extent  Its  com- 
merce and  its .  travel  extend  from  the  sea 
to  tbe  sea,  and  all  trains  on  all  roads  are 
constantly  flUed  with  people  engaged  in  the 
development  of  its  various  industries  and 
resources.  Tbe  needs  and  requirements  of 
business  compel  the  roads,  In  recognition  of 
public  demand,  to  ran  tbeir  trains  at  a  high 
rate  of  speed,  and  in  tbe  shortest  possible 
time  between  distant  points,  to  accommodate 
the  necessities  of  the  public  travel  and  the 
transportation  of  merchandise.  It  is  of  more 
consequence  that  these  necessities  and  these 
demands  should  be  met,  than  that  every 
trespassing  animal  on  a  right  of  way  should 
be  preserved  and  protected.  We  are  quite 
of  tbe  opinion  that  a  person  owning  stock, 
who  permits  it  to  wander  along  the  line  of 
the  road,  without  inclosure  or  oversight  Is 
not  entitled  to  the  exercise  of  such  extraor- 
dinary care  on  tbe  part  of  the  railroad  com- 
pany as  would  be  demanded  by  the  rule  laid 
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down  by  the  Alabama  casei  The  first  duty 
of  a  railroad  company  Is  to  its  passengers, 
and  secondarily  to  its  property,  and  lastly  to 
the  trespassing  animal.  Whenever  stock 
wanders  on  the  track,  and  gets  in  front  of 
a  moving  railroad  train,  whoever  is  in  charge 
and  control,  and  particularly  the  man  at  the 
throttle,  is  bound,  under  the  stress  of  the 
then  situation,  to  determine  instantly  what 
course  to  pursue  to  satisfy  his  first  duty, 
which  is  the  protection  of  the  people  on  the 
train,  and,  second,  the  preservation  of  the 
property  of  the  company.  The  course  which 
his  judgment,  reasonably  exercised,  deter- 
mines, is  the  one  which  he  has  the  right  to 
take.  If  it  is  his  judgment,  and  that  judg- 
ment is  well  based,  and  not  attacked  nor 
overthrown  by  other  evidence,  that  the  lives 
of  the  passengers  and  the  property  of  the 
company  can  be  best  protected  and  con- 
served by  maintaining  the  speed  of  his  train, 
killing  the  animal,  and  throwing  It  from 
the  track,  and  that  to  do  otherwise  would 
endanger  his  passengers  and  his  train,  he 
has  but  discharged  his  duty  to  the  passen- 
gers and  his  duty  to  the  company,— exercised 
ordinary  care,— and  the  company  is  not  re- 
sponsible. We  concede  that  if  it  be  possible 
for  the  engineer  to  stop  the  train,  or  lessen 
its  speed,  without  danger  to  life  or  prop- 
erty, and  thereby  save  the  animal,  such  is 
his  duty.  The  present  was  not  such  a  case. 
Here  was  a  train  coming  40  miles  an  hour. 
When  it  came  within  150  feet  of  an  animal 
straying  across  the  track.  It  was  for  tie  en- 
gineer to  determine  whether,  at  tlie  rate  of 
.speed  he  was  running,  at  the  distance  he 
was  from  the  stock,  it  was  possible  or  safe 
for  him  to  attempt  to  stop  the  train  and 
save  the  animal.  If,  In  his  judgment,  it 
could  not  be  done,  but  he  must  maintain  the 
speed  to  save  the  lives  of  the  passengers  and 
the  property  of  his  company.  It  was  ordinary 
care  to  maintain  tliat.  speed,  throw  the  ani- 
mal from  the  track,  and  pursue  his  way. 
There  is  no  want  of  ordinary  care,  under 
those  circumstances.  As  we  read  the  au- 
thorities, this  accords  with  the  general  doc- 
trine which  the  courts  have  expressed. 
Bemis  v.  Railroad  Co.,  42  Vt.  375;  1  Ror. 
R.  R.  p.  631;  Shear.  &  R.  Neg.  §  4fH;  Parker 
V.  Railroad  Co.,  34  Iowa.  399;  Darling  v. 
Railroad  Co.,  121  Mass.  118;  Railroad  Co.  v. 
Mulligan,  45  Md.  486;  Locke  v.  Railroad 
Co.,  15  Minn.  350  (Gil.  283);  Durham  v.  Rail- 
road Co.,  82  N.  C.  352;  Flattes  v.  Railroad 
Co.,  35  Iowa,  191;  Railroad  Co.  v.  Phelps,  29 
111.  447.  As  the  evidence  now  stands,  and 
as  the  case  was  made,  there  was  a  clear  fail- 
ure to  prove  negligence.  According  to  the 
principle  established  by  these  authorities, 
the  engineer  used  correct  judgment  and 
proper  care,  and  he  had  a  right  to  maintain 
his  speed  to  avoid  danger  to  the  lives  of 
the  passengers  and  protect  the  property  of 
the  company.  The  cow  had  no  business  on 
the  right  of  way,  and  the  company  cannot 
be  held  responsible  for  its  destruction,  with- 


out some  proof  of  the  want  of  that  care 
which  a  railroad  should  use  with  reference 
to  stock,  even  in  cases  where  the  stock  are 
commoners,  with  the  right  to  run  without  Jn- 
closure  and  without  a  keeper.    We  do  not 
wish  to  be  understood  as  at  all  questioning 
or  construing  those  cases  which  have  been 
decided  under  statutes  which  require  rail- 
roads to  fence,  and  make  them  liable   for 
stock  killed  where  the  fence  is  Insnlliclent. 
When  this  accident  occurred  there  was  no 
such  law  in  this  state.    The  only  duty  which 
the  railroad  company  owed  to  trespassing 
stock  outside  of  the  city  limits  was  to  use 
ordinary  care.     According  to  the  evidence, 
the  railroad  company  did  use  that  care  In 
the  present  case,   for  there  Is  nothing   to 
overcome  the  evidence  of  the  engineer,  which 
on  Its  face  was  reasonable  and  apparently 
true.     What  a  future  trial  may  show,   we 
are  unable  to  anticipate.     This  opinion   Is 
only  given  in  the  llglit  of  the  case  now  made, 
and  may  be  partially  or  wholly  inapplicable 
to  the  evidence  which  may  be  offered  on 
the   subsequent  trial.     What  the  evidence 
may  show  as  to  the  locus,  we  cannot  foresee. 
Distinct  proof  may  be  required— more  ade- 
quate, complete,  and  perfect  testimony  may 
be  demanded— In  order  to  establish  It    This 
we  cannot  anticipate.    If  proper  and  compe- 
tent evidence  Is  offered,  it  must  then  be  (as 
it  was,  In  our  judgment,  before)  true  that 
a  question  will  be  raised   which  the  jury 
must  pass  on;  and  that  is  whether  the  point 
of  the  accident  was  within  or  without  the 
city  limits.    We  do  not  believe  it  is  estab- 
lished, either  conclusively  or  otherwise,  by 
the  production  of  the  ordinance,  and  the  fix- 
ing of  the  boundaries  and  wards  of  the  city. 
At  least,  the  presumption  thereby  raised  Is 
not  enough  to  overcome  the  positive  testi- 
mony of  the  plat  and  its  description,  as  ex- 
plained and  elucidated  by  the  testimony  of 
the  city  engineer. 

We  do  not  determine  the  question  respect- 
ing the  amount  of  the  verdict  Evidence 
was  given  that  the  cow  was  worth  ?50,  and 
from  that  upward.  The  jury  might  take 
any  of  the  values  stated,  or  any  sum  be- 
tween, and  find  a  verdict.  There  was  no 
instruction  asked  regarding  the  force  and 
effect  of  the  aflldavit  made  by  the  plaintiff 
respecting  the  value  of  his  cow  when  hfe  filed 
his  claim  with  the  company.  This  was  evi- 
dence of  some  Importance,  and  a  matter  for 
the  jury.  They  may  have  accepted  the  plain- 
tiff's exphination,  and  believed  that  he  put 
the  price  below  the  actual  value  for  the 
purposes  of  a  settlement.  About  this  we 
do  not  speculate;  nor  do  we  believe  that  on 
that  account  the  judgment  should  be  dis- 
turbed, were  this  the  only  error.  If  we  be- 
lieved it  to  be  an  error,  and  otherwise  af- 
firmed the  judgment,  we  should  simply  re- 
duce the  recovery,  and  aflSrm  it  as  reduced. 
Such  unimportant  matters  are  not  enough 
to  disturb  judgments  entered  on  verdicts. 
For  the  errors  discussed,  the  judgment  will 
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be  reversed,  and  the  case  sent  back  for  a 
new  trial  in  conformity  with  tlUs  opinion. 
Reversed. 


(13  Colo.  App.  296) 

SMITH  V.  SMITH  et  al. 
(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

EXECUTORS  AND  ADMINISTHATORS— ACTIONS 
—PLEADING— NECESSAUY  PARTIES  DEFEND- 
ANT —  JUDGMENT  —  COLLATERAL  ATTACK- 
APPEARANCE— WAIVER  OF  DEFECTS  IN  PRO- 
CESS. 

1.  A  bill  against  an  administrator  asking  for  a 
decree  declaring  the  plaintiff  the  heir  of  deceased, 
which  fails  to  aver  the  character  of  the  estate, 
what  part  of  it  is  in  the  administrator's  posses- 
sion, and  that  a  demand  has  l>een  made,  is  fa- 
tally defective. 

2.  A  bill  askinp;  for  a  decree  declaring  the 
idaintiff  an  heir  is  fatalljr  defective,  unless  all 
parties  entitled  to  a  share  in  the  estate  are  made 
parties. 

3.  A  Judgment  for  divorce  cannot  lie  attacked 
collaterally  in  a  suit  by  the  wife  against  an  ad- 
ministrator tc  declare  her  the  heir  of  deceased. 

4.  Where  defendant  apix-ared  generally  and 
waived  drfftts  in  the  process  served,  the  judg- 
ment entered  is  valid,  although  the  process  fail- 
ed to  state  the  time  in  which  defendant  should 
answer. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Jessie  C.  Smith  against  Edna 
May  Smith,  administratrix.  Benjamin  F. 
Smith,  Intervener,  appealed  from  the  county 
court  to  the  district  court.  From  a  Judg- 
ment for  defendants  sustaining  a  demurrer, 
plaintiff  brings  error.    Affirmed. 

H.  M.  Jacoway,  for  plaintiff  in  error. 
Erastus  W.  Smith,  for  defendants  in  error. 

BISSELL,  P.  J.  Mrs.  Smith  initiated  this 
litigation  in  the  coimty  court  of  Araxwhoe 
county.  The  original  defendant  was  Benkel- 
man,  who  waJs  administrator  of  the  estate  of 
Minor  C.  Smith,  the  plaintiff's  former  hus- 
band. Various  proceedings  were  had  in  that 
court,  and  Edna  May  Smith,  who  intervened, 
claimed  to  tiave  some  relation  to  decedent, 
and  to  be  thereby  entitled  to  some  interest 
in  his  estate.  There  was  a  trial,  a  judgment, 
and  an  appeal  to  the  district  court,  wherein 
an  amended  complaint  was  filed.  The  suit 
was  continued  against  Benkelman,  as  admin- 
istrator. The  intervener  was  still  a  party, 
and  by  both  a  general  demurrer  was  Inter- 
posed to  the  complaint  on  which  the  cause 
was  heard,  and  Judgment  rendered  against 
the  plaintiff,  who  prosecutes  error.  The  suit 
is,  in  many  respects,  peculiar  and  somewhat 
novel.  Whether,  in  any  event  and  under  any 
circumstances,  such  an  action  could  be  main- 
tained and  relief  of  the  kind  prayed  for 
ever  had,  it  is  unnecessary  to  determine. 
We  only  have  to  pass  on  some  phases  of  the 
question.  There  will  be  no  attempt  to  state 
the  complaint  In  its  entirety;  but  we  shall 
abstract  its  allegations  that  the  cause  of  ac- 
tion, as  conceived  by  counsel,  may  be  appre- 
hended. The  plaintiff  averred  that  on  the 
17th  of  September,  1887.  she  married  Minor 
r.  Smith.  They  lived  together  as  husband 
and  wife  until  the  30th  of  December,  1883, 


at  which  time  Minor  brought  an  action  of  di- 
vorce against  the  plaintiff,  and  filed  his  com- 
plaint. It  was  next  averred  that  the  sum- 
mons did  not  require  the  defendant  to  appear 
and  answer  within  30  days  after  service,  if 
served  in  the  state,  or  50,  if  served  outside 
the  state,  or  that  default  would  be  taken. 
There  was  a  statement  of  a  legal  conclusion 
that,  because  of  the  failure  to  require  the 
defendant  to  thus  appear  and  answer,  the 
summons  was  unauthorized  and  void,  and 
gave  the  court  no  jurisdiction.  The  plaintiff 
next  averred  tliat  (m  the  29th  of  December, 
1883,  she  signed  a  written  acceptance  of  the 
summons  and  complaint,  and  waived  her 
statutory  time  to  demur  or  answer,  following 
this  by  the  statement  of  a  legal  conclusion 
that  this  acceptance  did  not  constitute  ser- 
vice. The  plaintiff  next  averred  that  Minor 
obtained  a  divorce  on  that  summons  and 
service,  although  she  made  no  appearance. 
She  then  continues  that  the  decree  was  void, 
and  the  cause  of  action  set  up  wholly  false, 
and  that,  by  reason  of  these  various  proceed- 
ings, an  imposition  was  practiced  on  the 
court,  and  a  fraud  perpetrated  against  the 
rights  of  the  i>eople.  The  plaintiff  next  al- 
leges that  her  husband  died  on  the  13th  of 
June,  1884,  leaving,  surviving  him,  the  plain- 
tiff as  his  widow  and  sole  heir.  She  next 
alleges  that  Minor  died  seised  of  an  estate 
of  the  value  of  $5,000.  There  is  elsewhere  in 
the  complaint  no  allegation  whatever  respect- 
ing this  estate,  its  character  or  amount,  and 
none  that  the  estate  of  which  he  thus  died 
seised  had  ever  passed  into  the  possession  or 
control  of  anybody  named  in  the  suit.  Plain- 
tiff averred  that  Benkelman  was  appointed 
administrator  in  June,  1884.  The  comidaint 
then  concludes  with  this  somewhat  extraordi- 
nary prayer  that  the  decree  be  set  aside,  the 
plaintiff  adjudged  the  sole  heir,  and  for  costs. 
This  comprises  all  the  allegations  of  the  co.m- 
plaint.  No  other  facts  are  set  up  whereon 
the  plaintiff  might  be  entitled  to  any  relief. 
We  are  therefore  presented  with  the  naked 
question  whether  the  complaint  contains 
enough,  if  all  its  allegations  were  establish- 
ed, to  entitle  the  plaintiff  to  any  relief.  The 
plaintiff  evidently  i»%pared  the  bill,  and  at- 
tempted to  maintain  the  suit  on  the  theory 
that  the  failure  to  distinctly  follow  the  stat- 
ute which  has  established  the  procedure  in' 
divorce  cases  rendered  the  decree  absolutely 
void,  and  after  the  husband  died  the  wife 
was  the  widow  and  the  sole  heir.  The  de- 
fendants demurred  on  the  hypothesis,  and 
the  court  accepted  It  and  so  ruled,  that  the 
service  as  made,  even  though  irregular,  and 
even  though  the  summons  failed  to  pursue 
the  statute  with  reference  to  the  time  to  an- 
swer, gave  the  court  Jurisdiction,  and  the  de- 
fendant waived  these  irregularities,  and 
therefore  became  bound  by  the  Judgment, 
which  she  cannot  now  question.  While  this 
theory  is  probably  correct,  as  we  shall  here- 
after decide,  it  Is  equally  true,  as  we  look  at 
it,  that  the  plaintiff  In  other  respects  failed 
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to  state  a  cause  of  action.  Whether  a  bill 
asking  only  for  a  decree  that  the  plaintiff  be 
declared  the  heir  could  ever  be  maintained, 
as  against  an  administrator  alone,  Is  exceed- 
ingly doubtful.  We  have  been  referred  to 
no  cases,  nor,  with  the  examinatlc^n  which 
we  have  made  of  the  question,  have  we  been 
able  to  discover  any  prlncii^e,  which  will 
sustain  such  a  bill.  In  the  first  place.  It  may 
be  well  doubted  whether  the  title  of  the  ad- 
ministrator to  the  personal  assets  of  a  de- 
cedent Is  such  as  to  maice  him  the  only  in- 
dispensable party  to  a  bill  filed  to  obtain  such 
a  decree.  It  Is  quite  correct  to  say,  when 
spealiing  of  the  property  of  decedents,  that 
the  personal  estate  descends  to  the  adminis- 
trator, and  the  real  estate  to  the  heir.  Both 
expressions  are  suflSclently  accurate  for  the 
general  purposes  for  which  they  are  used,  at 
the  same  time  neither  Is  strictly  .correct, 
where  the  title  to  personal  estate  Is  by  the 
death  transmitted  to  the  personal  represen- 
tative, whether  he  be  such  by  appointment  of 
the  statute,  or  by  designation  of  the  decedent, 
llie  title  is  not  an  absolute  one,  and  it  Is 
totally  unlilie  that  which  the  Individual  ac- 
quires by  purchase  or  by  descent.  It  Is  a 
qualified  title,  which  the  representative  holds 
for  the  purposes  of  winding  up  the  estate, 
the  payment  of  debts,  and  the  distribution  of 
the  surplus.  Schouler,  Ex'rs,  J  244.  The  ti- 
tle only  cxl.sts  for  purposes  connected  with 
the  administration.  Under  our  statute  of 
wills  (chapter  115,  Gen.  St.  1883),  the  admin- 
istrator is  charged  with  the'  general  duty  of 
winding  up  the  affairs  of  the  estate,  selling 
the  personal  property,  if  it  be  necessary  to 
pay  debts,  or  for  the  purposes  of  distribution. 
After  the  debts  are  paid,  the  administrator 
must  then,  under  the  order  of  the  county 
court,  which  is  the  court  of  probate  in  this 
state,  distribute  among  the  heirs  what  re- 
mi^ns  in  bis  bands.  For  this  purpose  there 
are  provisions  tor  a  flual  accounting,  to  which 
all  the  parties  Interested  are  cited  to  appear, 
and  wherein  claimants  may  assert  rights, 
and  therein  an  order  may  be  made  for  a  dis- 
tribution of  the  estate  among  those  entitled. 
It  may  well  be  doubted  whether  a  person 
claiming  an  interest  as  against  the  adminis- 
trator can,  otherwise  than  by  becoming  a 
party  to  these  proceedings  in  the  county 
court,  call  on  him  to  pay  over  any  part  or 
portion  of  the  estate,  and  can,  otherwise 
than  in  that  tribunal,  obtain  a  hearing  and 
an  adjudication  of  those  rights  iis  against 
the  representative  alone.  Whether  this  be 
or  be  not  true  to  its  full  extent.  It  Is  certain 
that  no  suit  can  be  maintained  against  the 
administrator  by  an  heir  to  obtain  any  part 
of  the  personal  estate,  without  other  aver- 
ments than  those  contained  in  this  petition. 
It  is  undoubtedly  essential,  if  such  a  bill  will 
ever  lie,  to  s'-ow  that  an  estate  has  come 
Into  the  possession  of  the  administrator,  con- 
sisting of  personal  property.  It  must  ap- 
pear that  the  estate  is  in  condition  for  dis- 
tribution.   A  demand  must  be  alleged  and 


{woven,  and  there  must  be  adequate  aver- 
ments  to  show  property  in  the  possession  of 
the  administrator  to  which;  all  other  allega- 
tions being  sustained,  the  plaintiff  will  be 
entitled.  None  of  these  things  appear  in  the 
present  bill.  We  are  not  advised  by  these 
pleadings  whether  the  estate  was  real  or  per- 
sonal. We  are -left  entirely  in' the  dark 
about  the  fact  of  possession  by  the  adminis- 
trator. We  are  unadvised  whether  the  es- 
tate was  free  from  debts,  or  that  it  would  be 
entirely  absorbed  In  liquidating  claims  which 
had  been  filed  against  it  It  must  be  true, 
if  the  personal  estate  and  the  debts  were  co- 
equal, no  cause  of  action  could  ever  arise  In 
favor  of  this  claimant,  even  conceding  her  to 
be  the  widow,  as  against  the  administrator, 
unless  it  might  be  under  some  circumstances 
for  her  widow's  allowance.  It  therefore  fol- 
lows that  in  this  respect  the  complaint  was 
plainly  defective. 

We  are  equally  well  satisfied,  though  this 
question  was  not  perhaps  raised  by  the  de- 
murrer, that  there  was  a  fatal  defect  of  par- 
ties. This  might  not  be  available  to  the  ad- 
ministrator or  to  the  Intervener  as  a  de- 
fense, since  they  failed  to  suggest  it.  We 
only  refer  to  It  because  the  bill  is  so  radically 
bad  as  to  be  assailable  on  general  demurrer, 
and  we  refer  to  this  as  another  of  its  funda- 
mental defects.  There  can  be  no  decree,  as 
we  look  at  it,  declaring  the  plaintiff  the  heir, 
unless  the  bill  also  seeks  relief  with  respect 
to  property,  real  or  personal,  left  by  the  de- 
cedent. If  the  decree  was  intended,  as  it 
doubtless  was,  to  affect  the  decedent's  es- 
tate, and  to  give  the  plaintiff  rights  therein, 
it  was  indispensable,  not  only  to  describe  it, 
but  to  bring  before  the  court  all  the  parties 
who,  under  the  statute,,  might  be  entitled  to 
share  in  its  distribution.  The  administrator 
and  the  heirs  or  claimants,  whoever  tbey 
might  be,  must  necessarily  be  brought  in. 
If  the  plaintiff  had  succeeded  in  obtaining  a 
judgment  that  she  waa  the  heir,  it  would 
only  bind  the  administrator.  It  would  not 
have  bound  anybody  else.  Therein  it  must 
have  been  decided  who  was  the  only  heir. 

We  concur  in  the  contention  of  the  de- 
fendants in  error  that  this  complaint  seeks. 
In  a  collateral  way,  to  assail  the  judgment  of 
divorce.  We  are  quite  well  satisfied  no  ac- 
tion will  lie  against  an  administrator  to  set 
aside  a  decree  between  parties,  where  one  of 
the  parties  to  the  suit  is  dead,  and  the  ad- 
ministrator is  brought  in  in  a  representative 
capacity,  and  the  action  concerns  rights  oth- 
er than  those  affecting  property  whereto  the 
administrator  has  only  received  a  represen- 
tative title.  We  are  not  clear  that  a  bill  to 
set  aside  a  judgment,  where  one  party  is 
dead,  brought  directly  for  that  purpose,  can 
ever  be  maintained.  We  are  clear,  however. 
It  may  not  be  maintained,  unless  there  be  In- 
volved in  the  action  some  determination  of 
property  rights,  and  the  title  and  interest 
tliereby  affected  has  passed  either  to  the  rei>- 
resentatlve  or  to  other  persons,  utd  the  suit 


Digitized  by 


Google 


Colo.) 


SMITH  V.  SMITH. 


749 


seeks  to  reach  those  Interests.    In  the  pres- 
ent case  the  action  was  to  set  aside  a  judg- 
ment of  divorce  which  was  purely  personal. 
The  salt  was  begun  In  December,  1883,-  and 
ended  within  a  few  months.    The  flnal  de- 
cree passed,  under  the  acceptance  of  service 
by  the  defendant,  more  than  two  months 
prior  to  the  death  of  the  plaintiff.    The  de- 
cree severed  the  bonds  of  matrimony.     The 
action  only  concerned  the  parties.    It  affect- 
ed no  property  rights.     By  the  decree  no 
right  or  interest  in  any  property  passed  to 
the  plaintiff,  and  by  it  the  defendant  was 
deprived  of  no  right  or  Interest  in  personal 
or  real  property,  except  as  it  might  perhaps 
be  said  by  reason  of  the  divorce  she  was  de- 
prived of  an  inchoate  Interest  which  might 
have  ripened  Into  an  actual  Interest  by  the 
death  of  the  husband,  the  marital  relations 
still  existing.    The  husband  died.    Whatever 
Inchoate   Interest  the  wife   had   theretofore 
possessed  she  lost  by  the  decree.    She  inherit- 
ed nothing.    This  proposition,  of  course,  is 
combated  by  the  plaintiff  in  error  on  the 
theory   that  the   Judgment   was   absolutely 
void.    In  the  first  place,  as  already  suggest- 
ed, we  doubt  whether  this  be  anything^  but  a 
collateral  attack  on  a  judgment  theretofore 
entered  by   a  court  of   competent  jurisdic- 
tion.   Had  there  been  no  service  of  notice,  or 
the  equivalent  process  In  any  wise  served, 
doubtless  there  would  have  been  no  Judg- 
ment, and  the  plaintiff  might  then  have  pro- 
ceeded, as  the  heir,  to  maintain  and  assert 
her  rights.    It  seems,  however,  to  be  very 
seneraUy  conceded  that  wherever  there  Is  a 
process  or  a  notice,  and  the  only  contention 
respects  its  sufficiency  as  a  notice  or  process, 
and  the  averments  simply  go  to  show  that  it 
•was   defective,   the  Judgment   may   not   be 
beld  void,  even  in  an  original  action  in  equity 
to  annul  the  judgment  for  want  of  jurisdic- 
tion.    Many  of  the  authorities  hold  the  at- 
tack in  this  respect  to  be  collateral  and  the 
Judgment    tmassalljible.      Insurance    Co.    v. 
Hlghsmlth,  44  Iowa,  330;    Van  Fleet,  CoU. 
A.ttack,  i  11.    Whether  there  are  exceptions 
to  this  general  rule  we  do  not  determine;  nor 
-do  we  put  the  case  principally  on  this  propo- 
siticMi,  since,  .as  we  look  at  the  record,  there 
Is   another,  which  is  indisputable,  and  can 
t>e  maintained  by  a  long  line  of  authorities  In 
onr  own  state  as  well  as  others.    The  judg- 
ment was  not  void  because  of  the  alleged  de- 
fect In  the  summons.    The  only  defect  aver- 
red was  a  failure  to  state  the  time  within 
Tvlilcb   the  defendant  should  answer.     The 
complaint  does  not  state  what  time  was  al- 
lotted by  the  terms  of  the  writ,  though  the 
Arguments  of  counsel  would  seem  to  Indicate 
tliat  the  time  allotted  was  20  days  In  place 
of  30.    It  has  time  and  again  been  held  that 
sncli  defects  in  a  summons  are  unavailable, 
unless,  in  this  state  at  least,  there  be  a  spe- 
cial   appearance  and  motion   to   quash,   be- 
ca.use  of  the  failure  to  comply  with  the  stat- 
ute.     There  might  have  been  a  grave  ques- 
tion  respecting  the  validity  of  the  Judgment 


had  there  been  a  service  of  a  summons  ot 
this  description,  and  no  appearance.  Wheth- 
er a  judgment  thus  rendered  without  appear- 
ance, either  general  or  special,  or  a  motion 
to  quash,  would  have  been  sufficient  to  sus- 
tain the  judgment,  we  need  not  Inquire.  In 
the  present  case  the  plaintiff  avers  the  sum- 
mons and  complaint  was  served  on  her.  She 
likewise  sets  up  that  she  accepted  the  service 
and  waived  the  time  to  appear,  answer,  or 
demur.  It  has  been  many  times  held  in 
analogous  cases  that  defects  of  this  descrip- 
tion are  not  available  for  the  purposes  of  an 
attack  on  a  Judgment,  where  the  notice  or 
process  was  In  Itself  insufficient,  if  the  par- 
ties appeared  and  did  not  attempt  to  take 
advantage  of  the  proceedings.  Such  defects 
are  not  sufficient  to  support  a  subsequent 
suit  attacking  the  judgment  Isaacs  v.  Price, 
2  DiU.  347,  Fed.  Cas.  No.  7097;  Porter  v. 
Vandercook,  11  Wis.  70;  Strong  v.  Catlin,  8 
Pin.  121;  Mezchen  v.  More,  54  Wis.  214,  11 
N.  W.  534;  BaUlnger  v.  Tarbell,  16  Iowa, 
491;  Titus  V.  Whitney,  16  N.  J.  Law,  85.  We 
cannot  discover  any  difference,  in  principle, 
in  actions  affecting  property  and  those  In- 
stituted to  obtain  a  divorce.  The  public  is 
not  interested  In  divorce  proceedings  or  con- 
cerned In  their  results.  2  Bish.  Mar.  &  Div. 
S  706.  We  are  equally  well  satisfied  that,  un- 
der these  authorities,  as  well  as  those  in  our 
own  state,  the  defect  may  be  treated  as  waiv- 
ed. At  best,  it  Is  questionable  whether.  If 
there  bad  been  an  actual  service  by  an  officer 
of  this  process,  it  would  have  been  so  far  void 
as  to  deprive  the-  court  of  Jurisdiction,  and 
whether  the  defendant  could,  after  receiving 
it,  stand  by  and  let  the  Judgment  go,  and 
thereafter  file  a  bill  to  attack  it  Our  statute 
respecting  irregularities  of  this  description 
Is  veiy  broad,  and  very  few  technical  defects 
and  omissions  ai-e  available  for  such  attacks. 
This  question  has  been  recently  considered 
by  the  court  in  two  cases:  Rich  v.  Collins 
(Colo.  App.)  66  Pac.  207;  Schlacks  v.  John- 
son, Id.  673.  In  any  event,  whether  the  prin-' 
ciple  of  those  cases  Is  or  Is  not  applicable,  it 
Is  well  settled,  under  the  authorities  already 
cited,  as  well  as  Putter  v.  Rockwell,  17  Colo. 
290,  29  Pac.  458;  Glass-Pendery  O.  M.  Co.  v. 
Meyer  M.  Co.,  7  Colo.  51,  1  Pac.  443;  Burk- 
hardt  v.  Haycox,  19  Colo.  339,  35  Pac.  730,— 
that  a  party  may  be  concluded  by  the  prin- 
ciple of  waiver  from  subsequently  contesting 
the  judgment  on  the  basis  of  those  irregular- 
ities, where  the  attacking  party  has  taken  no 
steps  within  a  reasonable  time  to  protect  his 
rights.  We  are  quite  of  the  opinion  the  ac- 
ceptance of  service,  as  set  up  In  the  com- 
plaint and  the  direct  waiver  of  time  to  de- 
mur and  answer,  was  a  legal  waiver  of  the 
alleged  irregularity  In  the  summons  whereon 
the  decree  of  divorce  rested.  We  are  equally 
of  the  opinion  the  complaint  is  not  aided  by 
the  averments  attacking  the  ground  of  di- 
vorce alleged  In  the  original  suit  This  was 
wholly  foreign  to  the  present  action,  and 
whether  the  suit  for  divorce  was  or  was  not 
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well  baaed  is  not  a  matter  for  our  present 
determination.  Since  we  have  determined 
that  the  ground  on  which  this  charge  was 
based  concerned  not  a  void,  but  only  a  de- 
fective, process,  and  a  defect  which  the  party 
has  waived,  and  that  the  bill  is  fatally  de- 
fective In  other  fundamentals  than  those  re- 
specting process,  we  conclude  the  Judgment 
of  the  district  court  sustaiaing  the  demur- 
rer is  right,  and  it  will  be  affirmed.  Affirmed. 


(13  Colo.  App.  237) 

MERCER  T.  MERCER.1 

(Court  of  Appeals  of  Colorado.    May  10,  1899.) 

DIVORCE— APPEAL,  —  JURISDICTION   OP  COURT 
OF  APPEALS— DECREES. 

1.  A  final  decree  of  divorce  was  entered  in 
the  county  court.  After  an  appeal  to  the  district 
court,  by  consent  of  parties,  it  was  dismissed  and 
sent  back  to  the  county  court,  with  an  order  to 
upca  the  decree  and  bear  the  parties  as  to  ali- 
mony. On  a  hearing,  the  county  court  adjudi- 
cated as  to  alimony.  Held,  that  the  part  of  the 
decree  severing  the  bonds  of  matrimony  and  that 
itdjudging  alimony  formed  parts  of  one  4«'crc«> 
which  determined  the  rights  of  the  parties. 

2.  Sess.  Laws  1893,  entitled  "An  act  to  pro- 
vide for  a  system  of  practice  and  procedure  in 
relation  to  divorce  and  alimony  and  to  repeal 
.certain  acts  in  conflict  therewith,"  and  providing 
(section  ll)  that  a  party  against  whom  a  decree 
for  divorce  has  been  granted  may  apiienl  there- 
from or  sue  out  a  writ  of  error  to  the  supreme 
court,  and  in  another  section  repealing  all  laws 
in  conflict-  therewith,  deprives  the  court  of  ap- 
|)eals  of  jurisdiction  of  appeals  in  actions  for  di- 
vorce. 

Appeal  from  Arapahoe  county  cotirt. 
.  Action  by  little  A.  Mercer  against  John 
Mercer.     From  a  decree  granting  a  divorce 
and  adjudging  alhuony  to  the  wife,  defend- 
ant appeals.    Dismissed. 

Domestic  differences  begot  this  suit  for  di- 
vorce between  Lettle  A.  Mercer  and  her  hus- 
band, John.  Mrs.  Mercer  filed  her  complaint 
In  April,  1896,  wherein  she  set  up  statutory 
grounds  for  the  severance  of  the  bonds  of 
matrhnony,  stated  the  financial  situation  of 
the  defendant  husband,  and  prayed  for  ali- 
mony, both  temporary  and  i)ennanent  The 
husband  answered,  denying  the  alleged 
grounds,  and,  by  way  of  cross  complaint,  set 
up  a  canse  of  action  for  divorce.  After  the 
replication  was  filed  and  the  case  was  at  is- 
sue, it  came  to  trial  in  the  county  court  be- 
fore a  Jury.  On  the  evidence,  the  Jury  found 
against  the  wife  and  In  favor  of  the  husband. 
Thereafter  a  general  decree  of  divorce  was 
rendered.  It  was  not  entered  until  after  the 
expiration  of  the  time  for  filing  a  motion  for  a 
new  trial,  was  then  prepared  by  the  defend- 
ant's attorneys,  submitted  to  the  court,  and 
signed.  The  original  decree  contained  no  pro- 
vision respecting  alimony.  The  proper  mo- 
tion to  obtain  t«nporary  alimony  had  been 
filed,  but,  under  arrangements  between  coun- 
sel, it  was  continued  from  time  to  time,  and 
aot  heard.  There  are  some  differences  be- 
tween counsel  about  the  failure  to  have  the 


1  Rehearing  denied  July  3,  1899. 


motion  heard  and  respecting  the  entry  of  the 
decree  without  notice.  So  far  as  we  can  see 
from  the  record,  these  were  honest  and  fair 
differences,  as  the  result  of  a  misunderstand- 
ing, and  the  attorneys  of  neither  party  seem 
to  have  Intended  to  take  undue  advantage  of 
the  other.  It  is  unnecessary  to  set  up  the 
facts  about  this  matter,  or  otherwise  speak 
of  the  disagreement.  After  the  entry  of  the 
decree,  an  appeal  was  taken  to  the  district 
court,  where,  under  the  statute,  the  plaintiflT 
was  entitled  to. a  trial  de  novo.  After  the 
cause  reached  the  district  court,  and  before 
a  hearing,  apparently  to  avoid  the  trouble 
an^  expense  Incident  to  another  contest,  the 
parties  stipulated  that  the  appeal  should  be 
dismissed,  by  the  following  agreement: 
"That  the  above-named  plalntiCT  shall  dismiss 
her  appeal,  and  that  thereupon  the  cause 
shall  be  remanded  to  the  county  court  of 
Arapahoe  county,  and  that  the  same  shall  be 
redocketed  in  said  court;  that,  upon  being  so 
redocketed,  the  final  decree  from  which  said 
appeal  was  taken  shall  be  so  far  opened  up 
as  to  permit  the  said  county  court  to  make 
such  proper  order  and  decree,  for  the  payment 
of  costs,  counsel  fees,  and  permanent  alimony. 
If  any,  as  It  shall  deem  to  be  proper  and  Just, 
and.  If  necessary,  enter  the  same  nunc  pro 
tunc,  each  party  hereto  reserving  the  right  of 
appeal  therefrom."  Under  that  stipulation, 
the  case  went  back  to  the  county  court,  the 
case  was  reopened,  and  evidence  ofl^ered  by 
both  parties  respecting  the  property  owned  by 
the  husband,  the  mode  of  Its  acquirement, 
and  the  contribution  claimed  to  have  been 
made  by  the  labors  and  efforts  of  the  wife, 
and  the  question  of  alimony  was  finally  sub- 
mitted to  the  court.  The  court  then  adjudg- 
ed the  wife  entitled  to  alimony,  which  would 
cover  both  the  temporary  and  the  permanent 
provision,  in  the  sum  of  $350,  and  that  she 
should  have  $150  for  counsel's  fees  In  the 
case.  The  record  does  not  show,  and  we 
presume  It  to  be  otherwise,  that  the  court 
thereupon  entered  a  new  decree  covering,  not 
only  provisions  severing  the  bonds  of  mat- 
rimony contained  in  the  first,  but  his  find- 
ings on  the  question  of  alimony.  Practically, 
there  appears  to  have  been  what,  under  other 
circumstances,  would  be  called  two  decrees, 
though  substantially  It  amounted  to  but  one 
decree,  of  the  court  which  severed  the  mat- 
rimonial relation  and  provided  for  alimony. 
Under  this  decree,  the  husband  had  Judgment 
for  divorce,  and  the  provision  for  alhnony  was 
adjudged  and  determined.  From  this  decree 
the  husband  appealed  to  this  court,  complain- 
ing, of  course,  only  of  that  part  of  It  which 
adjudged  alimony  In  favor  of  the  wife.  On 
the  hearing,  the  case  was  discussed  by  coun- 
sel on  lU  merits,  and  respecting  the  legality 
or  propriety  of  the  decree,  but  the  court  sua 
sponte  raised  the  question  of  Its  Jurisdiction 
to  determine  the  appeal  under  the  statute. 
Exhaustive  briefs  were  submitted  by  both 
counsel,  and  the  question  remains  for  deter- 
mination. 
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Stuart   &   Murray,   for   appellant.     D.    V. 
Burns,  for  appellee. 

BISSELL,  P.  J.  (after  stating  the  facts). 
While  the  merits  of  the  controversy  and  the 
rightfulness   of   the  Judgment  are   question- 
ed by  both  parties,— by  the  aiipellee  as  to  the 
sufficiency  of  the   evidence  to   support  the 
Judgment  and  the  right  of  the  husband  to  a 
decree  of  divorce,  and  by  the  appellant  on 
the  hypothesis  that  the  wife,  who  had  been 
found  guilty,  and  against  whom  a  decree  had 
been  entered,  is  entitled  to  no  provision  out 
of  the  husband's  estate,— we  do  not  intend 
to  determine  either  of  those  matters.    The 
only  question  which  we  shall  determine  is 
the  naked  one  of  Jurisdiction.    This  is  the 
only  course   which   we   can   pursue  consis- 
tently with  our  conclusion  that  this  court 
has  no  right  to  review  Judgments  of  this  de- 
scription.   This  is  the  first  case  wherein  this 
question   has   been   presented   to  the  court 
and   argued.     In  all   the   controversies  be- 
tween husbands  and  wives  which  have  here- 
tofore been   submitted  to   us,   neither   side 
lias  questioned  our  right  to  review  the  Judg- 
ments,  nor  until  a  recent  period  was   the 
statute  brought  to  the  attention  of  the  court 
In  the  eases  which  we  have  heretofore  de- 
cided (Hanscom  v.  Hanscom,  6  Colo.  App. 
&T,  39  Pac.  883;   Whelen  v.  Whelen,  8  Colo. 
App.  196,  45  Pac.  231;    Dye  v.  Dye,  9  Colo. 
App.  320,  48  Pac.  313),  it  is  true,  except  in 
the  Whelen  Case,  that  the  action  was  not 
one  for  divorce.    Both  the  other  cases  were 
suits  brought  for  separate  maintenance,— an 
action  which  has  always  been  maintainable 
since  the  case  of  Daniels  v.  Daniels,  9  Colo. 
133,  10  Pac.  657.    In  limine,  we  may  suggest 
we  do  not  concur  with  counsel  respecting 
our  appellate  Jurisdiction  in  cases  of  that 
description.     Aa  we  view  the  act  creating 
this  court,  wherein  Its  Jurisdiction  is  defined 
and  conferred,  and  the  passage  of  the  stat- 
ute for  divorce,  which  is  under  considera- 
tion, and  found  In  Sess.  Laws  1893,  p.  236, 
c.  80,  there  can  be  no  question  respecting  our 
right  to  review  Judgments  entered  In  cases 
be^n   solely  to  procure  Judgment  for  ali- 
mony by  way  of  separate  maintenance.    We 
have  Jurisdiction  to  review  all  cases,   and 
final  Jurisdiction  to  determine  them,  within 
certain  well-defined  and  well-understood  11m- 
f  ta.    The  act  under  consideration  (the  divorce 
act  at  1893)  relates  solely  to  suits  technically 
known  as  "divorce  suits."    Actions  for  sep- 
arate maintenance  are  in  no  sense  actions 
for   divorce.     Judgments  rendered  thereon 
may  be  appealed  to  this  court,  or  brought 
here  by  writ  of  error,  and  the  legality  and 
sufficiency  of  the  Judgments  may  be  deter- 
mined  under  the  general  appellate  powers 
conferred   by   the   act   creating    the    court. 
Xliere  Is  no  Inconsistency  between  that  posi- 
tion and  the  one  which  we  take  with  refer- 
ence to  the  construction  of  the  divorce  act 
of  1893.    We  are  quite  ready  to  admit  that  it 
might  appear  otherwise  from  the  opinion  In 


the  Whelen  Case.  This  opinion  recites  it  is 
an  action  for  divorce  followed  by  a  Judgment 
against  the  husband  for  alimony.  It  may 
be  true,— though  this  question  we  do  not 
here  directly  decide,— In  a  suit  of  that  de- 
scription, being  one  for  divorce,  even  though 
the  final  decree  may  be  preceded  by  a  Judg- 
ment for  alimony,  the  matter  is  not  review- 
able by  this  court  Whether  this  be  or  be 
not  true,  we  do  not  here  directly  determine, 
because  the  question  is  not  presented,  and 
the  present  case  is  not  one  of  that  descrip- 
tion. Whether,  In  a  suit  for  divorce,  there 
could  be  an  Independent  Judgment  for  ali- 
mony, which  might  be  reviewed  by  appeal 
or  writ  of  error  prior  to  the  final  determina- 
tion of  the  suit,  If  therein  a  severance  of  the 
bonds  of  matrimony  be  sought,  and  the  ali- 
mony is  but  an  incident  to  the  ultimate  re- 
lief, we  do  not  determine.  It  may  be  that 
this  would,  under  some  circumstances,  be 
true.  In  any  event,  we  find  nothing  of  this 
sort  by  an  Inspection  of  the  record  in  the 
Whelen  Case,  though  the  matter  was  not 
called  to  our  attention.  There  was  no  Judg- 
ment of  divorce  when  the  appeal  was 
brougit  here  and  prosecuted.  It  was  simply 
a  Judgment  for  so  much  money.  On  Its  face 
it  was  regular,  and  the  appeal  was  from  a 
money  Judgment,  and  there  was  nothing  to 
show  that  this  was  not  the  final  and  ultimate 
determination  of  the  suit.  There  was ,  no 
appearance  by  the  appellee,  and  under  this 
record  we  proceeded,  as  manifestly  we  had 
a  right,  to  consider  the  rightfulness  of  the 
Judgment,  and  affirmed  it  This  fully  ex- 
I)lains  the  situation  of  the  Whelen  Case,  and, 
if  we  had  said  nothing  about  the  fact  that 
the  prayer  of  the  suit  was  for  a  divorce  as 
well  as  for  alimony,  the  opinion  would  con- 
tain nothing  which  could  be  challenged  as 
sustaining  our  Jurisdiction  In  the  present 
suit.  In  any  event,  the  appeal  was  prose- 
cuted by  the  aggrieved  husband  against 
whom  the  alimony  was  entered,  and  there 
was  no  appearance  by  the  appellee,  and  our 
authority  to  review'  the  Judgment  was  not 
doubted.  If  we  had  no  right  to  review,  the 
Judgment  of  the  district  court,  which  was 
rendered  by  one  of  competent  Jurisdiction, 
would  undoubtedly  stand,  and  the  parties 
would  be  bound  by  Its  decree.  The  ques- 
tion was  not  presented,  and  It  was  left 
wholly  unconsidered.  In  that  decision.  The 
statute  was  not  in  onr  minds,  and,  not  be- 
ing Invoked  either  to  dismiss  the  appeal  or 
affirm  the  Judgment,  it  was  not  considered. 
However  it  may  be,  we  must,  when  the  ques-  ■ 
tlon  is  raised  or  when  it  suggests  Itself  to 
us,  proceed  to  determine  it 

The  first  proposition  to  which  our  atten- 
tion must  be  directed  respects  the  condition 
and  character  of  the  decree.  The  appellant 
Invokes  a  not  unfamiliar  principle  laid  down 
by  the  text  writers,  as  well  as  by  the  adjudg- 
ed cases,  that,  wherever  a  Judgment  has  been 
entered,  the  entry  of  a  second  Judgment  In 
the  same  suit  does  not  operate  to  vacate  the 
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first  one,  if  there  be  nothing  to  show  that 
the  former  was  canceled  or  set  aside.  It 
may  be  a  little  difficult  to  understand  that 
there  may  be  two  final  Judgments  in  the 
same  suit,  or  that  there  may  be  one  inter- 
locutory, and  one  final,  which  ought,  of 
course,  to  embrace  within  its  terms  every- 
thing essential  to  a  final  settlement  of  the 
rights  of  the  parties.  We  are  not  called  on 
to  speculate  about  the  possibility  of  two  Judg- 
ments in  the  same  suit,  and  the  entry  of  a 
second  while  the  first  still  stands,  and  wheth- 
er we  may  then,  under  such  circumstances, 
be  compelled  to  resort  to  the  one  to  interpret 
the  other,  or  whether  a  right  of  appeal  will 
lie  from  one  while  the  first  remains  unchal- 
lenged. As  we  view  the  record,  no  such  case 
is  presented. 

Recurring  to  the  statement  of  facts,  it  will 
appear  a  final  decree  of  divorce  was  entered 
in  the  county  court  Therefrom  an  appeal 
was  taken.  The  case  then  stood  in  the  dis- 
trict court  for  trial  de  novo.  By  consent  of 
parties,  that  appeal  was  dismissed,  and  the 
case  sent  bacic  to  the  county  court,  with  an 
order  to  open  up  the  decree  and  hear  the 
parties  on  the  matter  of  aUmouy,  which  had 
been  left  undetermined  by  the  original  de- 
cree. The  terms  of  the  stipulation  are  broad 
and  comprehensive,  and  must  conclude  the 
parties,  and  therefrom  ooly  must  be  deter- 
mined the  form,  ctiaracter,  and  terms  of  the 
decree  ultimately  entered  In  the  county  court 
thereunder.  According  to  the  stipulation,  the 
cause  was  to  be  remanded  to  the  county 
court,  and  redoclteted,  the  decree  was  to  be 
opened  up,  and  the  county  court  permitted 
to  make  the  proper  order  with  reference  to 
the  payment  of  costs,  counsel  fees,  and  ali- 
mony, and,  if  necessary,  enter  its  decree  nunc 
pro  tunc,  resen'ing  to  the  respective  parties 
the  right  of  appeal.  Thereunder  the  case 
went  back  to  the  county  court,  waa  opened 
up,  and  the  parties  proceeded  to  a  hearing  on 
the  single  question  of  alimony.  On  the  evi- 
dence presented,  the  court  adjudged  alimony 
to  Mrs.  Mercer.  Our  Judgment  of  this  pro- 
ceeding is  that  the  decree  now  stands  as  it 
would  have  stood  had  this  hearing  with  ref- 
erence to  alimony  been  had  prior  to  its  en- 
try and  prior  to  an  appeal  to  the  district 
court  In  other  words,  that  part  of  the  de- 
cree severing  the  bonds  of  matrimony,  and 
that  part  adjudging  alimony  to  Mrs.  Mercer, 
formed  part  of  and  is  practically  one  decree, 
which,  as  an  entirety  under  the  evidence  pro- 
duced upon  both  branches  of  the  case  and  on 
the  verdict  of  the  Jury,  settled  and  determin- 
ed the  rights  of  the  parties.  We  do  not  be- 
lieve there  are  two  decrees,  but  one  and  one 
only.  Whether,  under  circumstances  like 
these,  the  party  who  has  a  decree  of  divorce, 
but  against  whom  there  is  a  Judgment  for 
alimony,  has  an  appeal,  we  do  not  determine. 
Counsel,  of  course,  remember  the  well-settled 
principle  of  the  appellate  courts  that  the  suc- 
cessful party  can  never  appeal,  but  must  seek 
a  review  by  writ  of  error.    The  principle 


may  not  be  applicable  to  cases  where  a  party 
wins  in  part  and  loses  in  part,  but  the  right 
of  review  by  appeal  may  still  exist.  It  is 
unimportant  to  consider  it. 

Having  determined  .this  question  of  the 
unity  and  entirety  of  the  decree,  we  now 
come  to  the  main  question  respecting  our 
power  to  review.  Under  the  act  creating  this 
court,  found  in  Sess.  Laws  1891,  p.  118,  we 
may  review  any  Judgment  entered  either  in 
the  county  or  district  court,  and  our  deter- 
mination will  be  final,  save  in  the  excepted 
cases.  This  doctrine  has  been  announced  by 
this  court  and  it  has  been  ai^roved  by  the 
supreme  court,  whose  province  it  is  to  de- 
termine the  extent  of  our  Jurisdiction.  Un- 
der that  act  there  is  no  doubt  of  our  juris- 
diction to  review  this  Judgment  This  Juris- 
dictional authority  is  varied,  if  at  all,  by  the 
divorce  act  of  1893,  heretofore  referred  to. 

The  right  of  appeal  is  neither  a  constitution- 
al nor  a  vested  one,  unless  there  be  some  pro- 
vision in  the  organic  law  conferring  the  right 
of  review,  as  is  the  case  with  writa  of  error 
from  county  courts.  Otherwise,  the  law  al- 
ways is  that  the  right  of  appeal  is  a  matter 
of  statute,  and  the  courts  must  look  alone  to 
the  statutes  giving  it  to  determine  whether 
the  right  inures  to  the  parties  or  the  courts 
have  Jurisdiction.  Bailey  v.  Kincaid,  57  Hun, 
516,  11  N.  Y.  Supp.  294;  Knndinger  v.  City 
of  Saginaw,  59  AUch.  355,  20  N.  W.  634;  In 
re  Storey,  120  111.  244,  11  N.  E.  209. 

With  this  premise,  we  proceed  to  determine 
the  proper  construction  of  the  statute.  One 
of  the  recognized  and  cardinal  principles  of 
statutory  construction,  at  least  In  this  coun- 
try, is  that  the  title  of  the  act  as  well  as  its 
general  purpose  and  scope,  may  be  looked 
at,  in  order  to  arrive  at  Its  proper  construc- 
tion. Holy  Trinity  Church  v.  U.  S.,  143  D. 
S.  462,  12  Sup.  Ct  513.  In  this  case,  speak- 
ing by  Mr.  Justice  Brewer,  the  law  with  ref- 
erence to  the  title  of  an  act  for  the  purposes 
of  construction,  is  very  aptly  expressed  by 
the  following  quotation:  "Among  other 
things  which  may  be  considered  in  determin- 
ing the  intent  of  the  legislature  Is  the  title 
of  the  act.  We  do  not  mean  that  it  may 
be  ui^ed  to  add  to,  or  take  from,  the  body 
of  the  statute  (Hadden  v.  Collector,  5  WalL 
107),  but  it  may  help  to  Interpret  its  mean- 
ing. In  the  ca^e  of  U.  S.  y.  Fisher,  2  Grancb. 
358,  386,  Chief  Justice  Marshall  said:  'On 
the  influence  which  the  title  ought  to  have 
in  construing  the  enacting  clauses  much  baa 
been  said,  and  yet  it  is  not  easy  to  discern 
the  point  of  difference  between  the  opposing 
cotmsel  in  this  respect  Neither  party  con- 
tends that  the  title  of  an  act  can  control  plain 
words  in  the  body  of  the  statute,  and  nei- 
ther denies  that  taken  with  other  parts,  It 
may  assist  in  removing  ambiguities.  Where 
the  intent  is  plain,  nothing  is  left  to  con- 
struction. Where  the  mind  hibors  to  discov- 
er the  design  of  the  legislature,  it  seises 
everything  from  which  aid  can  lae  derived: 
and  in  such  case  the  title  claims  a  degree  of 
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notice,  and  will  have  Its  dne  share  of  con- 
sideration.' "  The  same  rule  has  been  ex- 
pressed in  other  cases:  Oregon  &  C.  R.  Co. 
V.  U.  S.,  14  C.  C.  A.  600,  67  Fed.  650;  Pro- 
prietors of  Mills  T.  Inhabitants  of  Randolph, 
157  Mass.  345,  32  N.  E.  153.  This  has  be- 
come an  established  doctrine  in  this  country. 

Acting  under  it,  we  will  note  the  title  of 
the  act  of  1803,  which  Is  "An  act  to  provide 
for  a  system  of  practice  and  procedure  in  re- 
lation to  divorce  and  alimony,  and  to  repeal 
certain  acts  In  conflict  therewith."  Accord- 
ing to  that  title,  the  purpose  of  the  legisla- 
ture was  to  provide  a  system  of  practice  and 
procedure  with  reference  to  divorce  and  ali- 
mony. Prior  to  that  time  there  had  been  no 
practice  or  system  established  by  statute. 
The  grounds  on  which  a  divorce  might  be 
bad  were  matters  of  legislative  enactment 
Suits  were  begun  and  followed  under  the 
rules  and  practice  prevailing  in  equity,  save 
as  modified  by  Code  provisions.  There  was, 
however,  in  no  general  or  specific  sense,  a 
statutory  system  of  procedure  in  divorce 
cases.  The  practice  had  become  somewhat 
loose,  and  it  was  evidently  the  legislative 
purpose  to  provide  a  definite  procedure  for 
this  class  of  cases.  There  is  a  wide  variance 
between  the  practice  established  by  this  act 
with  reference  to  the  commencement,  contin- 
uance, trial,  and  Judgment  in  divorce  suits 
and  that  which  prevails  in  ordinary  civil  ac- 
tions, begun  and  ended  under  the  Code. 
These  differences  are  noted  simply  to  empha- 
size the  fact  that  It  was  the  legislative  Intent 
to  provide  a  definite  procedure  by  which  the 
cases  must  be  governed,  and  the  practice 
which  parties  to  those  suits  must  follow  to 
obtain  valid  decrees. 

We  now  come  to  a  consideration  of  that 
part  of  the  act  controlling  the  right  of  review. 
These  provisions  are  found  in  sections  10  and 
11  of  the  act.  The  trial  court  had  the  power, 
if  there  was  no  review  or  writ  of  error  sued 
out  to  open  up  the  decree  within  a  year. 
Falling  to  appeal  or  sue  out  a  writ  or  move 
to  open  up  the  case,  the  decree  was  condu- 
Bive  for  all  time,  and  could  never  be  re- 
opened. In  this  respect  there  Is  a  difference 
between  decrees  for  divorce  and  decrees  In 
ordinary  equitable  suits.  According  to  the 
provisions  of  section  11,  an  appeal  would  He 
from  this  decree  to  the  supreme  court.  The 
act  also  provided  that  a  writ  of  error  might 
be  sued  out  to  the  supreme  court  to  review 
the  Judgment  but  there  Is  a  proviso  that  this 
writ  of  error  must  be  sued 'out  within  six 
months  from  the  date  of  the  decree,  and  not 
after.  This  is  a  most  significant  limitation 
on  the  rights  of  the  parties  and  a  conclusive 
reason  to  sustain  the  theory  of  the  legislhtlve 
intent  to  provide  a  complete  system  of  prac- 
tice. Under  the  ordinary  statute,  appeals  lie 
either  to  the  supreme  court  or  to  this.  Writs 
of  error  may  also  be  sued  out  either  from 
the  supreme  court  or  from  this  to  review  final 
Judgments  or  decrees.  These  writs  may  be 
sued  out  at  any  time  within  three  years  from 
57  P.— 48 


the  entry  of  the  decree  or  Judgment  These 
things  conclusively  demonstrate  a  well-de- 
fined legislative  purpose  to  provide  a  system 
of  procedure.  We  believe,  therefore,  under 
the  general  rules  of  construction  which  al- 
ways prevail  in  such  cases,  that  wherever  a 
legislature  attempts  to  enact  a  statute  cover- 
ing a  snbject-matter  which  has  theretofore 
been  an  object  of  legislation,  and  provide  a 
complete  system  for  it,  we  have  a  right  to 
conclude  tliat  it  was  the  legislative  purpose 
to  repeal  all  acts  inconsistent  with  it  We 
are  familiar  with  the  rule  that  repeals  by  im- 
plication are  not  favored.  But,  wherever  a 
new  rule  is  provided  and  a  complete  system 
adopted.  It  wUl,  under  all  the  authorities,  be 
taken  as  a  repeal  by  implication,  if  there  are 
no  direct  words  of  repeal  in  the  enactment. 
£nd.  Interp.  St  p.  268,  {200;  Id.  p.  270,  $g 
201,  202,  204;  Suth.  St  Const  {  137;  State  v. 
Conkllng.  .19  Cal.  501;  UUnoIs  &  M.  Oanal 
Co.  V.  City  of  Chicago,  14  Dl.  334;  Mears  v. 
Stewart  31  Ark.  17;  Dowell  v.  Tucker,  46 
Ark.  438;  State  v.  Campbell,  44  Wis.  629. 
Many  other  cases  will  be  found  In  the  text- 
books to  which  we  have  referred  bearing  on 
this  general  question.  While  there  are  ad- 
judications laying  down  the  broad  general 
doctrine  that  repeals  by  implication  are  not 
favored,  and  that  even  affirmative  words  will 
not  be  taken  as  a  repeal  of  the  former  stat- 
utes, in  the  absence  of  absolute  repugnancy 
or  a  repealing  clause,  the  general  proposition 
is  approved  by  all  text  writers  and  by  all 
courts  that  a  repeal  by  Implication  may  be 
Inferi-ed  where  there  are  afflrmative  provi- 
sions, or  where  there  is  any  repugnancy  be- 
tween the  two  statutes,  or  wherever  there  is 
exhibited  an  evident  purpose  to  provide  a 
complete  scheme  or  system  of  procedure  gov- 
erning and  covering  a  particular  class  of 
cases  which  is  inconsistent  with  the  ante- 
cedent enactments.  Crisp  v.  Bnnbury,  8 
Bing.  894;  21  E.  C.  L.  592.  We  are  not  com- 
pelled, however,  to  resort  only  to  these  gen- 
eral principles.  There  Is  an  express  provi- 
sion in  the  act  of  1893  that  appeals  or  writs 
of  error  shall  lie  from  decrees  in  divorce 
suits  to  the  supreme  court  within  the  limited 
time  of  six  months.  We  have  also  an  express 
repeal  of  all  acts  In  conflict  with  the  statute. 
This  repealing  clause  is  broad  and  sweeping, 
repeals  all  other  acts  on  the  subject  of  divorce 
and  alimony,  destroys  the  right  to  Sue  out  a 
writ  of  error  within  three  years,  and,  by  nec- 
essary intendment  deprives  this  court  of  Ju- 
risdiction to  review  decrees  in  divorce  suits. 
We  have  reached  this  conclusion  after  much 
argument  and  very  great  and  grave  consid- 
eration. The  attention  which  we  have  given 
to  this  discussion  does  not  proceed  from  the 
desire  which  it  has  often  been  said  formerly 
controlled  chancellors,  to  wit  an  ambition  to 
reach  out  and  extend  Jurisdiction  to  all  cases 
which  can  by  construction  be  brought  within 
our  power,  because  the  condition  of  the  ap- 
pellee's litigation  is  such  as  to  incline  us, 
wherever  it  is  consistent  with  the  rights  of 
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the  parties  and  where  we  conceive  It  to  be 
our  duty,  to  refuse  jurisdiction,  unless  we 
conclude  It  Is  clearly  wlthta  the  scope  and 
purview  of  our  powers.  We  have  less  hesita- 
tion In  reaching  and  expressing  this  conclu- 
sion because  this  is  an  appeal  from  a  judg- 
ment of  the  county  court.  The  cause  was 
submitted  before  the  passage  of  the  late  act, 
and,  under  an  adjudication  of  the  supreme 
court,  the  aggrieved  party  may  take  this 
case,  by  writ  of  error  or  appeal,  to  that  tri- 
bunal, which  can  then,  upon  reargument  and 
careful  consideration,  examine  the  question 
with  their  great  learning  anil  ability,  and  de- 
termine whether  we  have  erred  In  our  conclu- 
sions, and,  If  we  have.  Insure  to  the  parties 
the  protection  of  their  rights.  For  the  rea- 
sons herein  expressed,  this  appeal  must  be 
dismissed.    Dismissed. 


(13  Colo.  App.  348) 

ROBINSON  V.  COMPHER. 

(Court  of  Appeals  of  Colorado.    June  15,  1809.) 

PARTNEKSHIP— SUITS    BETWEEN    PARTNERS- 
JURISDICTION  OF  JUSTICE  OF  THE  PEACE. 

1.  An  agreement  between  two  men  to  cut  and 
put  up  hay  together,  sharing  the  expenses,  losses, 
and  profits,  constitutes  a  partnership. 

2.  One  partner  cannot  maintain  an  action  at 
law  against  the  other  to  recover  a  balance  claim- 
ed to  be  due  him  growing  out  of  the  business 
until  there  has  been  a  settlement  thereof,  his 
only  remedy  being  by  a  suit  in  equity  for  an 
accounting. 

3.  A  justice  of  the  peace  being  given  by  the 
statute  no  equity  jurisdiction:  a  coimty  court  ac- 
quires no  jurisdiction  by  an  appeal  from  a  jus- 
tice in  a  suit  which  is  only  cognisable  in  equity, 
and,  on  such  fact  appearing,  is  required,  by  Qea. 
St.  §  1988,  to  dismiss  the  suit  at  plaintiff's  cost. 

Appeal  from  Cheyenne  county  court 
Action  by  W.  O.  Compher  against  Joseph 
Robinson.    On  appeal  from  a  justice  of  the 
peace,  judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Talbot,  Denison  &  Wadley,  for  appellant 

WILSON,  J.  This  was  an  action  of  debt 
to  recover  the  sum  of  $96  on  an  account,  and 
was  commenced  by  appellee,  as  plaintiff,  be- 
fore a  justice  of  the  peace.  Upon  the  trial 
the  justice,  becoming  satisfied  from  the  evi- 
dence that  he  was  without  jurisdiction,  dis- 
missed tfe  suit  at  the  cost  of  plaintiff.  An 
appeal  was  taken  to  the  county  court.  On 
trial  there  the  plaintiff  testified  that  he  and 
the  defendant  had  entered  Into  a  joint  ar- 
rangement to  cut  and  put  up  hay  together 
during  the  haying  season.  Each  party  was 
to  share  and  pay  half  of  all  expenses  and 
losses,  and  the  hay  and  all  profits  were  to  be 
equally  divided.  The  account  sued  upon  was 
a  balance  claimed  by  him  to  be  due  from  the 
defendant  on  account  of  this  transaction. 
The  agreement  and  subsequent  conduct  of 
the  parties  as  detailed  by  the  witnesses 
clearly  constituted  "a  partnership.  Pai-s. 
Partn.  i  65.  There  having  been  no  settle- 
ment of  accounts  between  the  partners,  the 


only  remedy  of  plaintiff  was  by  an  action  for 
an  accounting.  Bowzer  v.  Stoughton,  119  IlL 
47.  9  N.  E.  208;  Bullard  v.  Kinney,  10  Cal. 
62;  Pars.  Partn.  §  199  et  seq.  A  justice  of 
the  peace  In  this  state  has  no  jurisdiction  ex- 
cept that  given  to  him  by  statute,  and,  none 
being  given  to  him  In  equity  proceedings,  the 
justice  was  clearly  without  jurisdiction  of 
the  subject-matter  of  this  suit  CortheU  v. 
Mead,  19  Colo.  391,  35  Pac.  741.  This  being 
the  case,  the  county  court  acquired  no  Juris- 
diction of  the  case  on  appeal.  Downing  v. 
Florer,  4  Colo.  210.  In  that  case  it  was  ex- 
pressly held:  "The  county  court  can  only 
take  cognizance  by  appeal  of  causes  from 
justices  of  the  peace  which  were  rightfully 
commenced  there.  If  the  justice  had  no  Ju- 
risdiction, the  appellate  court  acquires  none 
by  appeal."  In  fact,  it  Is  expressly  provided 
by  the  statute  that  upon  the  trial  of  aU  ap- 
peals from  the  justice  to  the  county  court  If 
It  shall  appear  that  the  justice  had  no  juris- 
diction of  the  subject-matter  of  the  suit  the 
same  shall  be  dismissed  at  the  cost  of  the 
plaintiff.  Gen.  St.  S  1988.  The  court  should 
therefore  have  unquestionably  sustained  the 
motion  of  the  defendant,  made  after  the 
plaintiff  had  offered  his  testimony,  that  the 
suit  be  dismissed  at  the  cost  of  plaintiff.  Tbe 
denial  of  this  motion  was  error,  and  for  this 
reason  the  Judgment  must  be  reversed,  and 
the  cause  remanded,  with  Instnictions  to  en- 
ter a  judgment  of  dismissal  at  the  cost  of 
plaintiff.     Keversedl. 


(13  Colo.  App.  147) 

GOTTLIEB  V.  BARTON.* 

(Court  of  Appeals  of  Colorado.     March  13, 
1899.) 

APPEAL  AND  ERROR— PARTIES— CONVERSION- 
TRIAL— VERDICT  —  PLEADING  —  JUDGMENT- 
ATTACHMENT  —  LEVY— PAROL  EVIDENCE  — 
SHERIFFS— ESTOPPEL. 

1.  Where  plaintiff  brings  error  after  judgment 
for  an  iut>?rvener,  defendant  is  entitled  to  no 
recognition,  where  no  judgment  was  rendered  for 
or  against  him. 

2.  In  an  action  for  conversion  of  goods  that 
had  been  in  defendant's  possession,  an  interven- 
er claimed  the  goods;  and  there  was  a  verdict 
awarding  the  possession  thereof  to  him,  and  as- 
sessing their  value  at  $250.  Held,  that  it  was 
error  to  render  a  judgment  of  $250  in  favor  of 
intervener  ajsiinst  plaintiff. 

3.  A  sheriff,  appointing  a  person  as  his  cus- 
todian of  carriages  that  had  been  previously  in 
the  letter's  possession,  in  his  carriage  shop,  to- 
gether with  a  large  number  of  other  carriages, 
without  ever  separating  the  carriages,  or  taking 
a  possession  of  them  distinct  from  that  of  the 
appointed  custodian,  does  not  make  a  levy  under 
Code,  §  104,  providing  that  personal  property  ca- 
pable of  manual  delivery  aball  be  attached  by 
taking  it  into  custody. 

4.  The  return  of  a  sheriff  on  a  writ  of  attach- 
ment containing  an  inventory  of  the  attached 
property  is  a  matter  of  record,  that  cannot  be 
proved  by  parol. 

5.  A  sheriff,  having  attached  carriages  in  the 

Eossession  of  one  doing  a  carriage  business,  and 
aving  appointed  him  as  his  custodian  thereof 
while  they  were  mingled  with  other  carriages, 

1  Rehearing  denied  July  3,  1899. 


Digitized  by 


Google 


Cola) 


GOTTLIEB  V.  BAKTON. 


755 


without  doing  any  act  to  apprise  tbc  public  that 
the  custodian  does  not  own  the  carriages,  is  es- 
topped to  claim  any  rights  therein  as  against  one 
claiming  under  a  mortgage  subsequently  accept- 
ed in  good  faith  from  the  custodian,  though  the 
sheriff  had  been  compelled  to  pay  for  the  car- 
riages to  a  stranger  to  the  attachment  proceed- 
ings, who  was  the  real  owner  thereof. 

Error  to  district  court,  Arapahoe  county. 

Action  for  conversion  by  Joseph  Gottlieb 
against  the  Denver  Transit  &  Warehouse 
Company.  £iUas  R.  Barton  Intervened.  Judg- 
ment for  intervener,  and  plaintiff  brings  error. 
Reversed. 

Wells,  Taylor  &  Taylor,  for  plaintiff  In  er- 
ror. 

THOMSON,  P.  J.  On  the  24th  day  of  Oc- 
tober, 1891,  F.  A.  Moore  delivered  to  the 
Denver  Transit  &  Warehouse  Oompany  cer- 
tain articles  of  personal  property  for  storage, 
and  received  from  the  company  a  warehouse 
receipt,  of  which,  with  the  memorandum  on 
its  margin,  the  following  Is  a  copy: 


All  storage  bills  must  be  settled 

quarterly. 
No.   1,773. 

Denver,  Colo.,  Oct.  24,  1891. 
Received  on  storage  by  the  Den- 
ver  Transit   &  Warehouse   Com- 
pany,  warehouse,  1411  Wynkoop 
street,  account  of  F.  A.  Moore: 
1  4-seat  drag,  1  pole,  5  cushions. 
1  top  buggy,  1  pr.  shafts,  no  " 
1  road  wagon,  1  pr.      •'      1    " 
l.busine8s  •'      1  pr.      "      1    " 

Amount  advanced, . 

Interest,  . 

Cartage,  . 

Storage  per  month,  ii. 
From  date. 

Irfibor. . 

The    Denver    Transit    &    Ware- 
house Company, 

Per  A.  W.  Snyder. 
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Afterwards,  In  consideration  of  money 
loaned  to  Moore  by  Joseph  Gottlieb,  and  as 
security  for  the  repayment  of  the  loan, 
Moore  transferred  the  warehouse  receipt  to 
Gottlieb  by  tlie  following  indorsement  on  the 
back  of  the  paper:  "For  value  received,  I 
hereby  assign  &  transfer  &  sell  unto  Joseph 
Gottlieb,  for  value  received,  the  within  re- 
ceipt &  chattels.  F.  A.  Moore."  After  the 
assignment  of  the  receipt  to  him,  and  on  the 
25th  day  of  March,  1892,  Gottlieb  paid  to  the 
company  the  amount  due  on  account  of  stor- 
age of  the  property  to  that  date.  This  suit 
was  brought  by  Gottlieb  against  the  ware- 
house company  to  recover  damages  for  the 
wrongful  conversion  of  the  property  by  the 
company.  The  complaint  alleged  the  loan  to 
Moore,  the  assignment  by  Moore  of  the 
warehouse  receipt  to  the  plaintiff  as  secu- 
rity for  the  loan,  the  payment  by  the  latter 
of  all  charges  for  storage,  the  nonpayment 
by  Moore  of  the  money  loaned  to  him.  a  de- 
mand of  the  pro];>erty  made  upon  the  defend- 


ant by  the  plaintiff,  accompanied  by  the  of- 
fer of  the  plaintiff  to  surrender  and  cancel 
the  warehouse  receipt,  and  the  refusal  of  the 
defendant  to  deliver  him  the  goods.  He 
averred  his  damage  by  reason  of  the  conver- 
sion to  be  $2,000,  for  which  he  demanded 
Judgment.  The  defendant  answered,  deny- 
ing the  several  allegations  cf  the  complaint, 
and  alleging  that  the  goods  were  not  the 
property  of  F.  A.  Moore,  but  were  stolen  by 
the  latter  from  Ellas  R.  Barton,  who  was 
their  true  and  lawful  owner.  It  was  further 
averred  that  when  the  defendant  received 
the  goods  it  was  Ignorant  of  the  manner  In 
which  they  came  Into  possession  of  Moore, 
and  of  his  want  of  title  to  them,  that  since 
the  issuance  of  the  receipt  It  had  been  in- 
formed of  the  facts  concerning  the  owner- 
ship of  the  property,  and  that,  for  the  rea- 
son that  the  goods  had  been  stolen  by  Moore, 
It  had  refused  to  deliver  them  to  the  plaintiff. 
The  replication  averred  that  the  defendant 
was  estopped  to  say  that  the  plaintiff  was 
not  entitled  to  the  goods,  because— First,  the 
plaintiff,  knowing  nothing  concerning  the 
matters  alleged  in  the  answer,  advanced  tlie 
money  on  the  faith  of  the  warehouse  receipt; 
and,  second,  the  defendant,  after  being  In- 
formed of  those  matters,  failed  within  a  rea- 
sonable time  to  notify  the  plaintiff  of  the 
facts,  and  by  reason  of  such  failure  the  plain- 
tiff lost  his  remedy  against  Moore,  the  lat- 
ter having  removed  from  the  state,  taklns 
his  money  and  property  with  him. 

After  the  filing  of  the  foregoing  pleadings, 
Ellas  R.  Barton  presented  a  petition  in  inter- 
vention. In  which  he  set  forth  tliat  on  May 
27,  1891,  he  was  the  sheriff  of  Arapahoe 
county;  that  on  that  day,  by  virtue  of  a 
writ  of  attachment  issued  out  of  the  county 
court  of  Arapahoe  county  In  an  action  be- 
tween Abraham  F.  Resser,  plaintiff,  and 
Fannie  McOauley,  defendant,  he  seized  the 
property  and  took  It  into  his  poss:>ssion;  that 
at  the  request  of  Resser's  attorney  he  ap- 
pointed F.  A.  Moore  its  custodian;  that  he 
left  the  goods  where  he  found  them  when  he 
made  the  levy,— in  the  possession  of  Moore: 
that  Moore,  without  his  knowledge,  removed 
them  to  the  defendant's  warehouse,  stored 
them  as  his  own  property,  and  took  a  ware- 
house receipt  in  his  own  name;  that  one 
Laws,  who  was  the  true  owner  of  the  goods, 
demanded  them  from  him,  but  that  he  was 
unable  to  deliver  them,  and  Laws  brought 
suit  against  him  for  their  conversion,  and 
recovered  Judgment  for  their  value.  He  ask- 
ed to  be  adjudged  the  owner  of  the  goods, 
and  awarded  their  possession.  The  plaintiff 
moved  the  court  to  strike  this  pleading  from 
the  files,  but  the  motion  was  denied.  The 
defendant  then  answered  the  petition,  deny- 
ing the  alleged  levy,  denying  that  Moore 
was  custodian,  and  admitting  the  remaining 
allegations.  The  plaintiff,  by  answer,  averred 
that  he  loaned  the  money  to  Moore  and  ac- 
cepted the  warehouse  receipt  on  the  faith 
of  the  apparent  ownership  of  the  goods  by 
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Uoore,  and  in  tbe  belief  that  he  was  tbe 
owner.  The  Jury  found  for  the  Intervener,— 
that  be  was  entitled  to  the  possession  of  the 
property,  and  that  its  value  was  ?250.  After 
an  unsuccessful  motion  by  the  plaintiff  for  a 
new  trial  on  the  ground,  among  others,  that 
the  Terdict  was  not  warranted  by  the  evi- 
dence, the  court  entered  judgment  in  favor 
of  the  Intervener  and  against  the  plaintiff 
for  $2oO.  As  between  the  plaintiff  and  the 
defendant,  or  as  between  intervener  and  the 
defendant,  there  was  no  judgment;  and,  ex- 
cept as  between  the  intervener  and  the  plain- 
tiff, the  case  is  still  pending  in  the  court  be- 
low. Tbe  Intervener  has  entered  no  appear- 
ance in  this  court.  A  brief  has  been  filed  in 
behalf  of  the  defendant,  but  as  no  judgment 
has  yet  been  rendered  for  or  against  it,  and 
as  there  is  no  judgment  before  us  for  re- 
view, except  that  against  tbe  plaintiff  and  in 
favor  of  the  intervener,  the  defendant  Is  a 
stranger  to  the  proceedmgs  In  this  court,  and 
is  entitled  to  no  recognition  in  the  discussion 
of  the  questions  upon  the  disposition  of 
which  our  own  judgment  will  depend. 

The  ground  of  the  motion  to  strilce  out  the 
petition  in  intervention  was  that  it  did  not 
appear  that  Barton  was  entitled  to  intervene, 
or  that  he  had  any  interest  in  the  matter  in 
litigation  or  in  the  success  of  either  of  the 
parties.  This  is  an  action  for  damages  for 
a  wrong,  and  it  is  perhaps  true  that  in  such 
a  case  an  intervention  is  not  authorized  by 
the  Code;  but,  as  plaintiff's  counsel  have 
not  seen  fit  to  notice  the  question  in  their 
argument,  we  shall  devote  no  time  or  labor 
to  Its  investigation.  We  may  say,  however, 
that  the  result  of  our  examination  of  the 
record  is  that  it  is  a  matter  of  very  little 
Importance  whether  tbe  intervention  was 
proper  or  not. 

Before  looking  into  the  case  which  the  in- 
tervener made  by  his  evidence,  we  deem  it 
well  to  say  that  the  judgment  entered  by 
the  court  finds  no  warrant  either  in  the  pe- 
tition or  the  verdict  It  was  a  judgment 
against  the  plaintiff  alone.  Tbe  petition 
averred  that  Laws  was  tlie  owner  of  the 
property,  and  claimed  that  Barton  succeeded 
to  his  title  by  subrogation.  It  showed  that 
the  possession  of  the  goods  was  In  the  de- 
fendant While  the  petition  may  have  been 
sufficient  to  support  a  judgment  that  Barton 
was  entitled  to  the  property,  it  did  not  con- 
tain a  single  allegation  which,  as  to  him, 
would  place  the  plaintiff  in  the  attitude  of  a 
wrongdoer,  or  give  blm  the  right,  as  against 
the  plaintiff,  to  a  judgment  for  money,  or 
any  judgment  at  all,  except,  possibly,  that 
he  was  entitled  to  the  possession  of  the 
goods;  and.  If  the  property  had  been  ad- 
judged to  him,  it  was  by  the  defendant,  and 
not  by  the  plaintiff,  that  the  possession  must 
have  been  delivered.  By  their  verdict  the 
jury  awarded  the  possession  to  the  inter- 
ve'ier,  and  assessed  the  value  of  the  goods 
at  |250.  There  was  no  finding  a£;alnst  the 
plaintiff  specially  or  against  the  defendant 


si)eclaUy  The  Judgment  did  not  follow  the 
verdict.  It  had  no  support  in  the  petition, 
and  it  was  against  a  party  who  liad  Incur- 
red no  liability  to  the  petitioner. 

But  we  do  not  propose  to  rest  contented 
merely  with  a  condemnation  of  the  form  or 
character  of  the  judgment  Upon  the  evi- 
dence, tbe  intervener  was  entitled  to  no 
judgment  of  any  kind  against  any  person. 
The  only  witness  for  the  Intervener  was  M. 
J.  Casey,  who  was  his  deputy,  and  to  whom 
the  writ  of  attachment  was  delivered  for 
service.  Neither  the  writ  nor  the  return  up- 
on It  was  in  evidence.  Over  the  objection  of 
the  plaintiff,  Casey  was  permitted  to  testify 
that,  as  deputy  sheriff,  he  had  the  goods  In 
his  possession.  What  the  nature  of  his  pos- 
session was,  or  in  what  manner  he  levied 
the  writ,  he  did  not  state.  It  is  provided  by 
Code,  §  104,  that  personal  property  capable 
of  manual  delivery  shall  be  attached  by  tak- 
ing it  into  custody.  The  goods  in  question 
were  *  cari'lages  and  other  like  vehicles.  It 
appears  from  the  testimony  of  the  witness 
that  he  found  the  property  In  tbe  possession 
of  Moore,  who  was  the  proprietor  of  a  car- 
riage shop,  that  there  was  a  large  number 
of  other  vehicles  in  Moore's  place  of  busi- 
ness, and  that  he  appointed  Moore  cus- 
todian of  the  articles  In  controversy.  It 
does  not  appear  that  he  ever  separated  these 
from  the  others,  or  even  touched  them,  or  that 
he  ever  had  any  possession  distinct  from 
Moore's  possession.  Upon  tlie  only  evidence 
touching  tbe  question,  which  the  record  con- 
tains, there  was  no  such  levy  as  gave  tbe  in- 
tervener any  right  In  the  goods.  Crisman  v. 
Dorsey,  12  Colo.  567,  21  Pac.  920.  But  it  Is 
provided  by  section  114  of  the  Code  that  the 
sheriff  shall  return  tbe  writ  of  attachment 
within  20  days  after  its  receipt,  with  a  certifi- 
cate of  his  proceedings  indorsed  thereon  or  at- 
tached thereto,  making  a  full  Inventory  of 
the  properly  attached  as  part  of  bis  return 
upon  the  writ  The  return  is  the  record  of 
the  levy,  and  is  the  legal  evidence  of  the  fact 
that  the  levy  was  made.  Matter  of  record 
cannot  be  proved  by  parol,  and  the  return 
upon  this  writ  was  not  offered.  However, 
we  find  in  the  bill  of  exceptions  a  statement, 
made  at  the  trial,  in  open  conrt,  by  the  at- 
torney who  was  managing  the  case  of  the 
Intervener,  that  the  return  on  the  writ  show- 
ed only  a  levy  on  real  estate;  so  that  tbe 
claim  of  the  intervener,  in  so  far  as  it  is 
based  upon  a  levy  on  these  goods,  falls  to 
the  ground.  But  this  is  not  all.  It  clearly 
appears  that  these  goods  were  left  mingled 
with  tlie  other  goods  of  Moore  in  such  man- 
ner tliat  to  persons  dealing  with  Moore,  he 
appeared  to  be  their  owner.  Moore  was  eon- 
ducting  a  carriage  business,  and  the  public 
had  no  means  of  knowing  that  he  had  not 
the  same  right  to  dispose  of  every  article  In 
his  possession.  When  the  defendant  receiv- 
ed the  goods  from  him,  it  tiad  no  nuspidon 
that  he  was  not  tbetr  absolute  owner.  When 
the  plaintiff  loaned  him  the  money,  he  ex- 
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amlned  the  property  In  the  defendant's  ware- 
house, and  Tislted  the  carriage  works,  and 
saw  nothing  to  suggest  to  him  that  any 
of  the  property  at  either  place  was  not 
Moore's.  Whether  Laws  was  in  fact  the  own- 
er of  the  property,  or  any  of  It,  or  recovered 
a  judgment  against  the  Intervener  for  Its 
value.  Is  immaterial.  That  Moore  was 
clothed  with  the  apparent  ownership  of  these 
goods  was  due  to  the  gross  negligence  of  the 
intervener,  and  the  latter,  having  pat  it  into 
Moore's  power  to  practice  the  deceit  of  which 
the  plaintlfr  was  the  victim,  cannot  now  be 
heard  to  assert  an  interest  In  the  property  on 
the  faith  of  Moore's  ownership  of  which  the 
plaintiff  parted  with  his  money.  The  forego- 
ing observations  apply  only  to  the  record  as 
we  have  It.  What  the  intervener  may  be 
able  to  prove  upon  another  trial, 'of  course, 
we  do  not  know.  The  judgment  will  be  re- 
versed.   Reversed. 


(13  Colo.  App.  254) 

BARNUM  ▼.   GREEN. 

(Coart  of  Appeals  of  Colorado.    May  10,  1899.) 

ASSIGNMENT    OF   JUDGMENT— RIGHTS   OF  AS- 
SIGNEE—ACCORD AND  SATISFACTION 
-PLEADING  AND  PROOF. 

1.  The  assignment  of  an  interest  in  a  judg- 
ment provided  that  the  amount  assigned  was 
to  be  paid  to  the  assignee  when  the  judgment 
was  satisfied.  Part  of  the  judgment  was  paid, 
and  ^e  assignee  received  his  pro  rata  share 
from  the  assignor.  The  holders  of  the  judg- 
ment then  took  a  conveyance  of  property  iu  sat- 
isfaction thereof.  The  assignor  transferred  bis 
interest  in  said  property  to  third  parties,  but 
paid  nothing  mote  to  the  assignee.  Bdd,  that 
the  assignee  could  maintain  action  as  on  a  money 
demand  for  the  balance  due  him  under  the  as- 
sigQuient. 

2.  Pi-oof  of  accord  and  satisfaction  is  inad- 
missible under  a  pleading  which  merely  alleges 
the  full  payment  of  a  debt  by  the  payment  of  a 
smaller  sum. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  E.  6.  Bamum  against  T.  A. 
Green.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Henry  T.  Sale,  for  appellant 

BISSELL,  P.  J.  The  plaintiff,  Bamum, 
prosecutes  un  appeal  from  a  judgment  In 
favdr  of  the  defendant.  The  complaint  stat- 
ed an  Indebtedness  from  Green  In  the  sum 
of  $2,750,  with  a  partial  payment  of  $200  on 
the  2Cth  of  March,  1895.  The  cause  of  action 
stated  was  on  an  assignment  of  an  interest 
In  a  Judgment  owned  by  Green,  which  was 
averred  to  have  been  finally  satisfied  on  the 
6tb  of  September,  1894,  a  failure  to  pay,  and 
a  demand  for  Judgment.  Green  answered, 
and  set  up  with  considerable  particularity 
the  circumstances  out  of  which  the  cause  of 
action  grew.  From  this  answer  and  from 
the  evidence  It  appeared  Green  had  thereto- 
fore brought  suit  for  Bamum  against  a  rail- 
road company,  recovered  a  judgment,  and 
collected  a  certain  sum  due  thereon.    Not 


having  paid  his  client,  the  parties  came  to- 
gether to  settle,  and  Green  thereupon,  by  an 
instrument  of  writing,  assigned  an  interest 
in  the  judgment  which  bad  thertofore  been 
recovered  In  the  circuit  court  <rf  the  United 
States  by  some  of  Green's  clients,  and  In 
which  Green  had  a  one-third  Interest.  He 
sold  Barnum  an  interest  amounting  to  $2,750 
out  of  his  interest  In  the  decree  and  judgment 
thus  obtained  by  Wood  and  others  against 
Wheeler  and  others  In  that  court  The  as- 
signment recited  that  the  money  was  to  l>e 
paid  to  Barnum  or  his  agents  or  attorneys  aa 
soon  as  the  same  should  be  paid  or  realized 
under  execution  against  the  defendants  in 
that  suit  The  transfer  was  limited  to 
Green's  Interest  in  the  judgment,  and  did  not 
Include  any  other  Interest  which  might  stand 
in  Green's  name.  On^  condition  was  that 
Oreen  should  have  the  full  control  of  the 
case  on  appeal,  and  that  the  assignee  should 
In  no  manner  Interfere  with  the  suit  or 
make  any  suggestions  about  It.  Barnum  then 
gave  a  receipt  in  effect  that  this  was  a  trans- 
fer to  this  extent  of  part  of  Green's  interest 
In  the  judgment  and  the  assignment  was  ac- 
cepted In  satisfaction  of  any  claim  which 
Barnum  had  against  Green  because  of  the 
collection  of  the  judgment  in  his  favor 
against  the  railroad  company.  In  Green's 
answer  he  set  up  this  assignment  and  re- 
lease, and,  although  he  stated  he  was  not 
Indebted  to  Barnum  to  the  extent  of  a  dol- 
lar, and  that  he  had  fully  complied  with  the 
terms  of  the  transfer,  he  proceeded  to  aid 
the  plaintiff  in  his  suit  by  snndry  averments, 
which,  as  we  look  at  tliem,  established  the 
plaintiff's  right  to  maintain  the  action,  and 
to  obtain  judgment  against  him  for  the 
unpaid  balance.  The  alder  is  an  express  oae 
by  pleading,  and  the  only  proof  which  the 
plaintiff  would  ha7e  been  compelled  to  make 
to  entitle  him  to  a  judgment  was  furnished 
by  Green's  own  testimony.  In  his  answer, 
Green  stated  that  he  had  been  at  all  times, 
and  still  was,  ready  and  willing  to  pay  Bar- 
num his  pro  rata  share  of  the  judgment.  It 
Is  quite  true,  the  averment  is  not  In  that 
specific  form,  being  limited  by  Its  terms  to  a 
willingness  to  pay  his  pro  rata  of  all  money 
that  the  defendant  realized,  or  might  real- 
ize, under  the  terms  and  conditions  of  a  set- 
tlement of  the  suit  with  the  defendants.  He 
further  averred  that  he  would  at  all  times 
comply  with  the  conditions  of  the  assign- 
ment and  always  hold  himself  ready  to  pay 
Bamum  his  pro  rata  of  whatever  money  be 
might  receive.  He  also  admitted  that  when- 
ever he  was  paid  anything  Bamum  would  be 
entitled  to  share  pro  rata  In  whatever  money 
or  property  he  might  receive  on  account  of 
his  fees.  He  denied,,  however,  that  Bamum 
bad,  at  the  time  he  commenced  his  suit  or 
at  the  time  of  the  pleading,  any  cause  of  ac- 
tion against  him  by  the  terms  of  the  transfer. 
He  denied  that  he  had  ever  refused  to  pay 
a  dollar  of  money  that  was  due  Bamum,  but 
he  did  admit  that  he  had  wholly  and  absolute- 
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ly  refused  to  pay  Barnum  the  balance  of  $2,- 
692.EiO,  which  had  been  demanded  before  the 
suit  w&a  begun,  and  then  set  up  as  a  conclu- 
sion of  law  that  he  was  not  bound  to  pay 
Barnum  a  dollar  until  he  should  receive  mon- 
ey from  the  Wood  and  Wheeler  suit,  alleging 
the  assignment  not  to  be  a  contract  to  pay 
money  at  a  fixed  time,  but  an  assignment  of 
a  certain  Interest  in  his  fees,  to  be  paid  as 
be  shoidd  receive  them.  He  also  set  up  that 
neither  Wood  nor  Wheeler  had  paid  him 
any  money,  or  delivered  him  any  stock  or  div- 
idends due  on  it,  save  to  the  extent  of  $10,- 
000.  He  then  stated  that  he  had  paid  Bar- 
num his  pro  rata  share  of  the  $10,000  under 
the  distribution  of  that  fund  on  its  receipt. 
This  fact  appeared  in  the  testimony,  and  it 
was  established  that  Green  did  pay  over  to 
Barnum  $200  when  he  got  the  money,  stat- 
ing at  the  time  that,  while  this  was  a  little 
more  than  Barnum  was  entitled  to,  it  could 
be  credited  on  the  next  payment  which  Bar- 
num would  be  entitled  to  get  on  the  partial 
or  full  payment  of  the  judgment.  It  is  quite 
I>ossibIe.  If  the  proof  had  been  adequate,  the 
defense  would  have  been  siilflcient,  and,  had 
it  been  demonstrated  that  the  $10,000  was  all 
Green  had  received,  Barnum  would  have  com- 
menced his  suit  prematurely.  There  is  an- 
other allegation  in  the  answer  which  is  of 
importance  in  the  determination  of  the  right- 
fulness of  this  Judgment.  The  defendant  set 
up  that  he  and  the  complainants  in  the  Wood 
suit  were  compelled  to  take  a  large  amount  of 
mining  pr<H>erty  In  payment  and  satisfaction 
of  the  decree,  and  that  the  defendant  and 
the  Wood  heirs  made  an  agreement  with 
Wheeler  and  the  Aspen  Company  to  take  the 
mining  property  in  payment  of  it,  except  the 
$10,000  which  was  paid  in  money.  This 
averment  settles  the  proposition  as  to  the 
satisfaction  of  the  Judgment,  because,  if  it 
is  true  that  the  ease  of  Wood  and  others 
against  Wheeler  and  others  was  settled,  and 
the  judgment  satisfied,  by  the  payment  of 
$10,000  and  the  conveyance  of  the  property, 
the  judgment  was,  as  between  these  parties, 
entirely  settled,  and  Barnum  was  thereupon 
entitled,  by  virtue  of  the  assignment,  to  re- 
ceive from  Green  his  share  of  the  money, 
and  i)ossibly  his  interest  In  the  property.  It 
might,  under  some  circumstances,  be  a  grave 
question  whether  Barnum  could  commence 
his  suit  directly  for  money  when  the  suit  was 
settled  by  a  transfer  of  property.  It  might 
likewise,  under  other  circumstances,  be  true 
that  Barnum's  only  remedy  would  be  to  wait 
until  the  property  was  sold,  or  dividends  re- 
ceived from  it,  and  then  look  to  Green  for 
satisfaction  of  his  assignment  out  of  the 
money  received,  either  by  way  of  dividends 
or  as  the  proceeds  of  a  sale.  As  we  look  at 
the  record,  this  question  is  removed  from 
the  case  by  Green's  own  testimony.  Doubt- 
less it  would  have  been  incumbent  on  the 
plaintiff  to  show  the  affirmance  of  the  Wood 
judgment,  and  a  receipt  of  the  amount  due 
on  it,  either  from  voluntary  payment  or  one 


in  invltum  by  execution,  in  order  to  enable 
him  to  have  judgment  against  Green  for  tbe 
balance.  In  reality  this  was  a  part  of  the 
plaintiff's  case,  respecting  whlcli,  according 
to  the  abstract,  the  plaintiff  offered  no  evi- 
dence. It  might  easily  be,  if  the  defendant 
had  been  astute  in  the  preparation  of  bis 
answer,  and  had  quietly  waited  for  the  plain- 
tiff to  make  proof,  and  given  no  evidence 
himself  on  the  subject,  the  plaintiff  would 
have  failed,  and  a  judgment  of  nonsuit  gone. 
Green,  however,  as  we  have  already  suggest- 
ed, not  only  aided  the  plaintiff  by  the  al- 
legations of  his  answer,  but  he  went  further 
than  he  need  to  have  gone,  and  gave  evi- 
dence to  the  proposition  that  he  no  longer 
held  any  Interest  in  the  property.  He  tes- 
tiflod  that  he  had  transfeiTed  it  to  bis  foar 
sons,  who  held  the  title.  By  this  act  he 
barred  the  possibility  of  making  any  convey- 
ance of  the  property  in  satisfaction  of  tlie 
assignment,  and,  as  we  shall  presently  sec, 
by  the  very  conveyance  gave  to  the  plaintilT 
a  present  cause  of  action  on  which  he  might 
sue,  and  whereon  be  might  obtain  a  money 
judgment.  We  were  not  favored  with  any 
brief  or  argument  on  behalf  of  the  appellee, 
but  the  matters  are  so  clearly  presented  by 
the  abstract  and  by  the  brief  of  counsel  for 
the  appellant,  that  we  have  had  very  little 
difficulty  In  reaching  a  conclusion. 

The  defendant  attempted  to  plead  an  ac- 
cord and  satisfaction;  at  least  there  was  an 
effort  in  that  direction,  and  some  allegations 
to  the  point  that  when  he  paid  Barnum 
$200  it  was  a  full  payment  of  the  entire  sum 
due  under  the  assignment.  The  great  trou- 
ble with  this  plea  of  accord  and  satisfaction 
Is  that  while  he  pleaded  the  payment,  he 
neither  pleaded  an  accord  nor  an  agreement 
between  Barnum  and  himself  that  this  sum 
was  to  be  received  In  satisfaction,  nor  did 
he  plead  facts  from  which  it  could  be  In- 
ferred, nor  did  he  offer  any  proof  from 
which  it  could  be  found  that  the  $200  watt 
accepted  by  Barnum  In  satisfaction  of  his 
entire  claim  of  $2,750.  The  requisites  of  a 
plea  of  accord  and  satisfaction  under  the 
Code  are  tolerably  well  settled.  At  the  com- 
mon law  an  accord  and  satisfaction  might  be 
proven  under  the  general  issue.  This  is  not 
true  under  our  system,  and  the  parties  are 
bound,  not  only  to  plead  the  facts  by  which 
the  accord  will  be  established,  but  they  are 
bound  also  to  plead  Its  acceptance  In  satis- 
faction of  the  claim.  It  has  always  been  the 
law  that  the  payment  of  a  part  of  a  sum  due 
Is  not  to  be  taken  as  a  satisfaction  of  a  debt, 
regardless  of  the  form  of  the  receipt  which 
may  be  given.  A  larger  debt  cannot  be  liqui- 
dated by  the  payment  of  a  smaller  sum,  un- 
less there  he  the  full  elements  required  by 
the  law  of  accord  and  satisfaction.  This  is 
well  settled  by  all  the  authorities.  Berdell  v. 
Bissell,  8  Colo.  162:  Williams  v.  Irving,  47 
How.  Prac.  440:  Maze  v.  Miller.  1  Wash.  C. 
C.  328.  Fed.  Cas.  No.  fl.3(i2;  Renlhan  v. 
Wright,  123  Ind.  536,  25  N.  E.  822;    Young 
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V.  Jones,  64  Me.  563;  Hale  v.  Grogan,  90  Ky. 
170.  35  S.  W.  282;  Watson  v.  Elliott,  57  X. 
H.  511;  Hearn  v.  Klehl,  38  Pa.  St.  147.  Un- 
der tbem  and  the  evidence  In  the  record  It 
Is  very  clear  there  was  neither  a  plea  of 
accord  and  satisfaction  nor  any  evidence 
from  which  It  could  be  rightfully  concluded 
there  was  ever  an  accord  Or  satisfaction  of 
this  debt.  The  point  Is  ojjen  to  the  appellant. 
He  did  not  demur,  yet  he  objected  to  the 
Introduction  of  testimony,  whfereby  he  saved 
the  question. 

It  Is  quite  clear  that  by  the  terms  of  the 
transfer  of  the  Interest  In  this  Judgment 
Bamum  did  not  become  a  Joint  owner  of  It 
in  the  general  sense,  and  the  legal  title  to  it 
was  in  no  manner  changed.  2  Black,  Judgm. 
f  W4;  Hanl£S  v.  Harris,  29  Arl£.  323.  It  was 
a  mode  adopted  by  the  parties  to  liquidate 
a  debt  which  was  due,  and  its  legal  effect 
created  a  security  for  the  payment  of  the 
original  obligation,  and  would  have  so  stood 
If  that  Judgment  had  not  been  released.  The 
plaintiff,  by  virtue  of  the  transfer,  became 
entitled  to  share  In  the  proceeds  of  the  Judg- 
ment; and  whether  or  not  he  had  a  right  to 
enforce  the  security,  or  must  have  waited 
und  looked  to  the  liquidation  of  the  Judg- 
ment and  Its  ultimate  satisfaction,  is  a  ques- 
tion which  is  not  presented.  The  situation 
was  entirely  changed  by  the  plea  of  the' 
defendant,'  and  the  proof  which  he  offered 
in  support  of  bis  supposed  defense.  As  we 
have  already  suggested,-  Green  and  the  com- 
plainants In  the  Wood  suit  took  mining  prop- 
erty in  payment  of  the  whole  Judgment. 
Under  this  allegation  it  Is  quite  evident  the 
Judgment  in  the  salt  of  Wood  and  others 
against  Wheeler  and  others  was  satlsfled, 
and  Green,  by  virtue  of  his  interest  in  that 
Judgment,  got  the  $10,000,  plus  bis  one-third 
interest  in  the  mining  property,  and  the 
Judgment  was  thus  discharged.  Under  these 
circumstances,  Barnum,  by  virtue  of  the  as- 
signment, thereby  became  entitled  either  to 
Ills  Interest  in  the  money  which  might  be 
received,  or  to  an  Interest  In  the  property. 
Under  some  circumstances  Bamum  might 
have  had  to  wait,  and  look  to  the  results  of 
working  the  claims,  or  look  to  the  proceeds 
of  a  sale  of  the  property.  If  there  had  been 
no  change  in  the  situation  prior  to  the  time 
Ills  suit  was  Instituted.  The  defendant  testi- 
fied that  prior  to  the  suit  he  had  conveyed 
to  his  four  sons  all  his  Interest  In  the  prop- 
erty which,  by  the  conveyance  from  Wheeler 
and  his  co-defendants,  became  vested  In  Green 
and  the  complainants  In  that  suit. .  Under  these 
circumstances  It  is  well  settled  that,  since  the 
plaintiff,  by  his  own  act,  bad  rendered  it  Im- 
possible to  carry  out  his  contract,  the  Interest 
to  which  Barnum  was  entitled  under  the  trans- 
fer was  thereby  rendered  a  money  interest,  a 
9um  presently  due,  for  which  suit  might  be  Im- 
mediately brought.  McGillln  v.  Bennett,  132  U. 
a  445,  10  Sup.  Ct.  122;  Linn  v.  Butler,  8  Colo. 
355.  8  Pac.  588;  Dill  v.  Pope,  29  Kan.  280;  Wolf 
V,  Marsh,  54  Cal.  228;   Poirler  v.  Gravel,  88 


Cal.  79,  25  Pac.  962;  Long  v.  Saufley,  79  Cal. 
260,  21  Pac.  757.  These  authoriUes  Jiold  that 
wherever  there  Is  a  contract  by  the  terms  of 
which  a  party  Is  entitled  to  receive  money 
only  out  of  the  proceeds  of  property,  either 
from  dividends  from  working  it  or  from 
development  or  sale,  if  the  defendant  puts 
It  out  of  his  power  to  carry  out  the  contract, 
and  work  the  property,  and  thereby  realize 
the  fund  to  which  the  promisee  is  to  look, 
and  out  of  which  his  pay  Is  to  come,  his 
claim  ripens  Into  a  natural  demand.  Under 
this  principle  It  does  not  He  with  Mr.  Green 
to  say  that  by  the  terms  of  the  transfer 
Barnum  was  bound  to  look  to  the  property, 
or  to  the  dividends  therefrom,  for  the  liqui- 
dation of  the  debt  By  his  own  conveyance 
he  rendered  It  impossible  either  to  receive 
dividends,  or  profits,  or  money,  whereby  Bar- 
num's  claim  could  be  satisfied.  Having  con- 
veyed the  property.  It  follows  that  it  could 
never  become  possible  for  a  fund  to  be  cre- 
ated for  Its  payment.  When  Green  conveyed 
it,  he  thereupon  transmuted  Barnum's  claim 
from  one  of  interest  In  the  property  to  a 
money  demand,  with  the  right  to  sue  the 
promisor.  Under  the  record  as  It  now 
stands,  should  the  proof  not  be  altered  on  a 
subsequent  hearing,  we  see  no  reason  why 
the  plaintiff  cannot  recover.  The  court 
reached  a  different  conclusion,  and  on  an 
erroneous  hypothesis,  and  for  this  reason 
this  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial  in  conform- 
ity with  this  opinion.    Heversed. 


(13  Colo.  App.  3E2) 

HIGHLAND  PARK  CO.  v.  WALKER  et  fU. 

(Court  of  Appeals  of  Colorado.    June  15,  1809.) 

DEEDS— BVIDBNCB  OF  CONTEMPORANEOUS 
PAROL  CONTRACT— ADMISSIBILITY. 

Where  an  estate  in  fee  simple  has  been  con- 
veyed by  deed,  evidence  of  a  contemporaneous 
parol  contract,  alleged  as  a  part  of  the  consid- 
eration for  the  conveyance,  to  the  effect  that  the 
grantee  should  dedicate  the  land  conveyed,  to- 
gether with  other  lauds,  for  public  use  as  a 
street,  is  inadmissible,  as  such  agreement,  if  en- 
forced, would  vary  the  deed  by  depriving,  in  per- 
petuity, the  grantee  of  the  control  and  possession 
of  the  property. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Raymond  J.  Walker  and  others 
against  the  Highland  Park  Company  to  re- 
form a  deed.  From  a  Judgment  for  plaintiffs, 
and  a  denial  of  the  prayer  for  relief  on  a 
cross  complaint,  defendant  appeals.  Affirm- 
ed. 

Rogers,  Cnthbert  &  Ellis,  for  appellant.  H. 
E.  Luthe,  for  appellees. 

WILSON,  J.  Raymond  J.  Walker,  C.  H 
Walker,  and  J.  S.  Henrlch  were  the  owners 
of  a  tract  or  parcel  of  land  situate  in  the 
town  of  Highlands,  and  adjoining  lands  own- 
e<l  by  defendant,  the  Highland  Park  Compa- 
ny. In  April,  1888,  the  park  company  sold 
and  conveyed  to  plaintiffs  a  parcel  of  land 
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about  25  feet  by  42S  feet  lb  dimeuBions.  The 
deed  was  executed  to  Raymond  J.  Walker 
alone,  but  it  Is  conceded  tbat  the  title  was 
vested  In  him  for  the  benefit  of  himself  and 
of  his  above-named  associates.  The  sole  con- 
sideration expressed  in  the  conveyance  was 
$G54,  and  this  is  conceded  to  have  been  paid. 
The  negotiations  of  the  sale  were  conducted 
by  Mr.  Hicks,  the  agent  of  the  company,  and 
by  Henrlch  on  behalf  of  the  plaintiffs.  In 
1891,  more  than  three  years  after  the  execu- 
tion of  the  deed,  it  was  discovered  that  there 
was  a  mistake  In  It,  the  word  "feet"  being 
omitted  after  the  word  "twenty-five."-  Mr. 
Walker  thereupon  applied  to  Mr.  Hicks,  who 
stlU  represented  the  company,  to  have  the 
conveyance  corrected.  In  reiqionse  to  this 
application,  Mr.  Hicks  informed  him  that,  at 
the  time  of  the  sale,  Mr.  Henrlch  had  orally 
agreed  that,  If  the  company  would  sell  the 
property  at  the  price  named  in  the  deed, 
which  was  less  than  the  regular  price,  he  and 
his  associates  would  dedicate  the  land  so  con- 
veyed, together  with  some  other  lands  of  their 
own,  for  public  use  as  a  street  or  highway, 
and  that  this  agreement  was  part  of  the  con- 
sideration for  the  conveyance,  and  thereupon 
offered  to  correct  the  conveyance,  provided 
tbat  this  agreement  was  carried  into  effect 
and  the  dedication  of  the  land  as  a  street  was 
made.  Mr.  Walker  denied  the  agreement 
stated,  and  refused  the  offer.  In  1892,  Hen- 
rich  died.  Nothing  further  seems  to  have 
been  done  in  the  premises  until  November, 
1896,  when  this  suit  was  commenced  by  plain- 
tiffs for  the  reformation  of  the  deed.  De- 
fendant answered,  admitting  the  sale  and  con- 
veyance, but  set  up  the  oral  agreement  to 
which  we  have  referred,  and  alleged  that 
plaintiffs  had  not  complied  with  it  It  also 
filed  a  cross  complaint  setting  up  the  oral 
agreement,  and  praying  relief  in  accordance 
with  It.  Final  decree  was  in  favor  of  the 
plaintiffs,  and  the  prayer  of  defendant  for  re- 
lief was  denied. 

It  is  admitted  that  there  is  really  but  one 
question  involved  in  this  case,  and  it  is  thus 
tersely  and  correctly  stated  by  defendant's 
counsel  In  their  brief:  "Where  an  estate  in 
fee  simple  has  been  conveyed  by  an  Indenture 
duly  executed  and  delivered,  is  it  permissible 
to  Introduce  evidence  of  a  contemporaneous 
parol  contract,  for  the  purpose  of  showing 
that,  at  the  time  of  the  execution  and  deliv- 
ery of  the  deed.  It  was  agreed,  by  and  be- 
tween the  grantor  and  the  grantee,  that  the 
land  should  be  used  as  a  street,  and  tbat  such 
agreement  was  a  part  of  the  consideration 
for  the  conveyance?  or  is  such  evidence  inad- 
missible upon  the  well-established  principle 
that,  where  an  estate  in  land  Is  duly  convey- 
ed by  deed,  parol  evidence  will  not  be  ad- 
mitted for  the  purpose  of  Showing  that  the 
estate  conveyed  was  a  less  estate  in  dignity 
or  sacredness,  or  otherwise  different  in  de- 
gree, than  that  which  appears  upon  the  face 
of  tlie  instrument  to  have  been  conveyed?" 
Defendant,  at  the  outset,  concedes,  without 


reservation,  as  a  settled  principle  of  law,  tbat 
parol  evidence  is  inadmissible  for  the  par- 
pose  of  showing  that  the  estate  conveyed  by 
a  deed  is  less  in  dignity  or  otherwise  differ- 
ent from  that  purporting  on  the  face  of  the 
instrument  to  have  been  conveyed.  It  seeks, 
however,  to  avoid  the  force  of  this  rule,  by 
contending  that  the  enforcement  of  the  al- 
leged oral  agreement  of  plaintiffs  would  not 
impair,  change,  or  alter  the  estate  conveyed 
to  Walker;  that  the  estate  was  intended  to 
be,  and  was,  an  absolute  and  unconditional 
fee,  and  tbat  It  would  so  remain,  even  after 
its  dedication  to  public  use  as  a  street  or  high- 
way. It  contends— First,  that  the  considera- 
tion 6t  a  deed  may  be  shown  to  be  diCTerent 
from  that  named  in  the  deed,  and  that  sucb 
fact  may  be  shown  by  parol  evidence,  and 
that  such  showing  is  not  within  the  inhibi- 
tion of  the  statute  of  frauds;  second,  that 
the  alleged  agreement  to  dedicate  the  same 
land  conveyed  in  the  deed  to  the  public  for 
street  purposes  was  a  part  of  the  entire  con- 
tract of  sale  and  purchase  of  this  land,  and 
that  the  execution  of  the  deed  by  defendant, 
in  pursuance  of  tbat  contract,  was  a  part  per- 
formance of  the  contract,  and  that,  therefore, 
parol  evidence  is  ad^nissible  to  show  the 
whole  contract  in  a  suit  to  enforce  specific 
performance. 

•  It  is  unnecessary  to  enter  Into  an  extended 
discussion  of  the  principles  of  law  involved 
In  these  questions,  because  they  have  been. 
In  our  opinion,  conclusively  settled  by  adju- 
dications of  our  own  supreme  court,  and  set- 
tled adversely  to  the  contention  of  defendant. 
It  is  true  that  for  many  purposes  the  con- 
sideration of  a  deed  may  be  shown  by  parol 
evidence  to  be  different  from  that  named  in 
the  Instrument,  but  this  is  never  permissible 
to  be  shown  for  the  purpose  of  avoiding  the 
deed  or  varying  its  effects.  Brown  v.  State. 
5  Colo.  506.  Defendant  claims  tbat  it  Is  not 
seeking  to  avoid  the  deed,  the  fee  still  re- 
maining in  the  plaintiffs,  but  we  cannot  con- 
ceive upon  what  ground  it  can  support  a 
claim  that  the  alleged  agreement  in  this  case 
would  not  vary  the  effects  of  the  conveyance, 
and  the  purpose  is  determined  by  the  result. 
A  conveyance  in  fee  entitles  the  grantee  to 
immediate  and  continuous  possession,  use, 
and  enjoyment  of  the  property  conveyed.  If 
the  agreement  in  this  case  were  enforced,  the 
plaintiffs  would  be  deprived  in  perpetuity  of 
the  control  and  possession  of  the  property,— 
the  most  essential  and  highest  attribute  of 
ownership.  In  Drake  v.  Root,  2  Colo.  685. 
it  was  claimed  tbat  at  the  time  of  the  con- 
veyance the  grantee  had  orally  agreed  that 
the  grantor  might  remain  in  possession  of 
the  property  for  the  period  of  one  year.  The 
court  held  that,  as  the  grantee  was,  by  vir- 
tue of  the  deed.  Invested  with  the  right  to 
immediate  possession,  the  alleged  agreement 
was  a  contradiction  of  the  effect  and  opera- 
tion of  the  deed,  and  could  not  be  shown  by 
parol.  It  would  seem  that  the  case  at  bar 
is  far  stronger  than  this,  for  in  the  one  pos- 
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session  for  a  period  of  only  one  year  was  In- 
volved, while  In  the  other  it  was  sought  to 
show  a  state  of  facts  which  would  perma- 
nently detHlve  plaintiffs  of  the  possession 
and  of  all  right  to  it.  What  the  purpose  or 
object  of  the  defendant  may  be,  according  to 
its  own  statement,  Is  immaterial,  if  the  restilt 
would  be  to  Tary  the  effects  of  the  deed, 
whhdi  we  must  hold  that  it  unquestionably 
does.  Lipscomb  v.  Nichols,  6  Colo.  201,  does 
not  support  the  position  of  defendant  In 
that  case  a  resulting  trust  was  In  question. 
One  party  had  furnished  a  part  of  the  con- 
sideration to  pay  for  lands,  and  the  other 
had  taken  the  title  to  himself.  It  is  a  fa- 
miliar principle  of  law  that  parol  evidence 
is  admissible  to  show  such  a  trust,  and  the 
court  so  held.  Neither  does  Hunt  v.  Hayt, 
10  Colo.  278,  16  Pac.  410,  tend,  even,  to  mia- 
taln  the  defendant.  In  that  case,  there  was 
an  oral  agreement  to  sell  and  convey  to  the 
grantor  of  the  plaintiff,  upon  condition  that 
he  Improve  the  premises  In  a  certain  man- 
ner. This  was  done,  the  party  taking  pos- 
session making  very  valuable  improvements 
of  the  character  required  upon  the  land. 
This  involves  quite  a  familiar  principle,  and 
one  essentially  different,  it  can  be  readily 
seen,  from  that  In  the  case  at  bar. 

With  reference  to  the  contention  of  de- 
fendant that  It  Is  entitled  to  specific  per- 
formance by  reason  of  part  performance  on 
its  part,  namely,  because  of  the  making  of 
the  conveyance,  It  may  be  doubtful  whether 
In  any  case,  under  the  circumstances  here 
presented,  the  defendant  would  be  entitled  to 
a  decree  for  specific  performance, — whether. 
In  other  words,  that  right  would  inure  to  It. 
This  right  usually  accrues  to  a  grantee,  and 
by  virtue  of  the  taking  possession  and  the 
making  of  permanent  and  valuable  improve- 
ments. We  shall,  however,  neither  discuss 
nor  decide  this  question.  It  is  unnecessary 
to  the  determination  of  the  case.  Conceding 
the  point  In  favor  of  defendant.  It  Is  still 
certain  that  It  Is  not  entitled  to  such  a  de- 
cree In  its  favor  In  this  Instance  and  under 
the  facts  of  this  case.  It  Is  an  elementary 
principle  that  the  only  agreements  to  which 
tbe  doctrine  of  part  performance  can  be  ax^ 
plied  are  those  to  which  equity  would  grant 
the  remedy  of  spedflc  execution  If  they  were 
written,  and  one  of  the  absolutely  essential 
requirements  of  such  an  agreement  Is  that 
it  must  be  complete  and  certain  in  its  terms. 
Pom.  Spec.  Perf.  Cent.,  §  99;  Stanton  v. 
Miller,  58  N.  Y.  200.  This  is  wholly  lacking 
In  this  case.  The  only  evidence  in  relation 
to  the  alleged  agreement  is  that  of  Mr.  Hicks, 
the  agent  of  the  park  company.  He  testified 
in  reference  to  his  interview  with  Henrich 
at  tbe  time  the  alleged  agreement  was  made: 
"I  gave  him  the  price,  which  was  twelve 
cents  a  square  foot.  He  then  said  he  wish- 
ed it  to  use  as  a  street,  and  that,  as  It  would 
benefit  the  Highland  Park  Company  by  hav- 
ing a  street  open  at  that  place,  he  thought 
we  ought  tu  make  a  reduction.    I  asked  him 


bow  much  he  thought  It  ought  to  be  worth, 
under  the  circumstances,  to  him,  and,  after 
considerable  sparring, — I  cannot  remember 
the  whole  circumstances,— we  agreed  upon 
Biz  cents  a  square  foot"  Again,  in  response 
to  an  Interrogatory,  he  answered:  "Yes,  sir; 
the  understanding  was  that  it  was  to  be  used 
tor  that  purpose  in  consideration  of  the  dis- 
count made  uiwn  the  price  of  the  property." 
Again,  In  response  to  an  Interrogatory  as  to 
what  was  his  understanding,  express  or  im- 
plied, with  Mr.  Hicks,  as  to  when  the  road 
would  be  built,  he  answered:  "My  recollec- 
tion Is  that,  when  the  deed  was  delivered,  we 
bad  a  conversation  la  regard  to  dedicating 
the  street  and,  as  there  was  an  Incumbrance 
upon  it,  they  did  not  wish  to  dedicate  it  until 
that  Incumbrance  was  iwld.  I  expected  that, 
as  soon  as  the  Incumbrance  was  paid,  tbe 
street  would  be  dedicated."  This  Is  all  of 
the  evidence  bearing  upon  the  agreement. 
It  will  be  seen  that  it  la  exceedingly  indef- 
inite and  uncertain,  both  as  to  the  fact  of  an 
agreement  In  which  both  parties  concurred, 
and  as  to  any  time  when  the  agreement 
should  be  carried  out  In  addition  to  this, 
the  defendant  alleged  In  its  answer  and  in 
Its  cross  complaint  that  tbe  agreement  with 
Henrich  was  that  this  strip  of  land  purchas- 
ed from  defendant  should,  in  connection  with 
other  lands  owned  by  the  plaintiffs,  be  laid 
out  and  dedicated  as  a  street  There  is  no 
allegation  as  to  what  other  lands  nor  what 
amount  of  them  should  be  so  dedicated,  and 
therefore,  even  if  defendant  had  brought  it- 
self within  the  rule  of  law,  the  court  would 
have  had  nothing  before  it  upon  which  to 
base  a  decree  for  specific  performance. 

The  Walkers  deny  that  Henrich  had  any 
power  or  authority  to  make  any  such  agree- 
ment and  this,  of  itself,  might  present  a 
serious  question;  but,  tbe  other  questions 
which  we  have  discussed  being  decisive  of 
the  case,  we  express  no  opinion  upon  It 
Deeming  that  the  only  question  at  Issue  has 
been  settled  by  tbe  adjudications  of  the  su- 
preme court  of  our  own  state,  we  liave  not 
thought  It  necessary  to  refer  to  any  of  the 
numerous  cases  cited  by  counsel  for  the  de- 
fendant in  their  able  brief.  In  the  view 
which  we  take  of  the  principles  involved  in 
this  case,  none  of  those  are  In  conflict  with 
the  opinions  which  we  have  expressed,  nor 
with  the  doctrine  laid  down  by  the  supreme 
court.  Each  of  them  can,  we  think,  be  clear- 
ly distinguished  from  the  case  at  bar.  For 
the  reason  given,  the  Judgment  will  be  af- 
firmed.   Affirmed. 

BISSELL,  P.  J.,  Dot  sitting. 


YNDART  V.  DEN  et  al. 
(Supreme  Court  of  California. 


026  Cal.  85) 
(L.  A.  488.) 
June  16,  1899.) 

MODIFICATION   OF  JUDGMENT  —  RESTITUTION 
OF  PROPERTY— APPEAL— RIGHT  TO  RENTS. 
1.  Undor   Code   Civ.   Proc.   5   957,   which  pro- 
vides  that  when   the  judgment  is  reversed   or 
modified  the  court  may  make  complete  restitu- 
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tion  of  an  property  and  rights  lost  by  the  erro- 
neoiia  jadgmpnt,  it  is  not  error  to  refuse  to  set 
anide  a  foreclosure  sale  made  pursuant  to  a  jndg- 
ment  which,  on  appeal,  subsequent  to  the  sale, 
was  modified  by  the  reduction  of  the  amount 
thereof,  for  interest  improperly  included  therein, 
and  which  was  in  other  respects  affirmed,  where 
complete  justice  will  be  done  by  the  payment  to 
plaintiff  of  the  excess. 

2.  The  right  to  appeal  from  an  order  denying 
a  motion  to  set  aside  a  foreclosure  sale,  made 
after  the  satisfaction  of  a  judgment  by  the  sale, 
where  such  motion  is  based  on  a  decision  of  the 
suprt-me  court  in  a  former  appeal  taken  without 
a  stay  l>ond,  wherein  the  judgment  under  which 
the  sale  was  made  was  modified,  is  not  abridged 
by  Code  Cir.  Proe.  §  1049.  which  provides  that 
an  action  is  deemed  to  be  pending  until  the  time 
for  appeal  has  passed,  unless  the  judgment  ia 
sooner  satisfied. 

3.  Where  a  purchaser  at  a  mortgage  fore- 
closure sale  enters  into  possession,  under  an 
agreement  with  the  mortgagor,  before  the  time  of 
redemption  expires,  whereby  he  undertakes  to 
improve  the  premises,  and  the  mortgagor  agrees 
to  repay  the  purchaser  for  all  sums  expended  in 
that  behalf  in  case  of  redemption,  the  purchaser 
is  entitled  to  set  oS  the  rents  and  profits  re- 
ceived by  the  mortgagor  from  the  premises  during 
the  period  for  redemption  against  an  excess  of  in- 
terest included  in  the  judgment  under  which  the 
sale  was  made,  when  the  agreement  is  silent  as 
to  whom  the  rents  and  profits  shall  be  payable, 
under  Code  Civ.  Proc.  S  707,  which  provides  that 
a  purchaser  of  real  property  at  a  sh«riff's  sale  is 
entitled  to  receive  the  rents  of  the  property 
sold,  from  the  time  of  the  purchase  to  the  time 
of  redemption. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Barbara 
county. 

Bill  by  U.  Yndart  against  N.  C.  Den  and 
others.  From  an  order  refusing  to  set  aside 
a  foreclosure  sale,  defendants  appeal.  Af- 
firmed. 

Bishop  &  Wheeler  and  J.  W.  Taggart,  for 
appellants.  Richards  &  Carrier,  for  respond- 
ent. 


CHIPMAN,  C.  Appeal  from  an  order  mod- 
ifying the  Judgment  herein,  but  refusing  to 
set  aside  a  sale  made  under  the  original  judg- 
ment and  restore  the  property  so  sold.  The 
action  was  for  foreclosure  of  a  mortgage.  In 
which  judgment  was  entered  May  14,  1895. 
On  June  8,  1895,  the  mortgaged  premises 
were  sold,  and  on  the  same  day  the  sheriCC 
made  return  of  full  satisfaction  of  the  judg- 
ment, and  on  December  10,  1895,  bis  deed 
was  made  to  the  plaintlCF  as  purchaser.  On 
December  7,  1895,  the  day  before  the  time  for 
redemption  bad.  expired,  defendants  appealed 
from  the  judgment  of  foreclosure  to  this  court. 
Its  decision  was  rendered  April  23,  1897,  and 
Is  reported  In  116  Cal.  533,  48  Pac.  618.  The 
Judgment  here  was  that  the  original  decree 
Included  Interest  In  excess  of  that  which 
should  be  allowed,  and  the  cause  was  re- 
manded, with  directions  to  modify  the  decree 
In  this  particular  "as  of  the  date  when  the 
Judgment  appealed  from  was  entered:  and, 
when  thus  modified  and  entered,  the  decree 
will  stand  affirmed."  Remittitur  was  filed  in 
the  lower  court  May  26,  1807.  Thereupon  de- 
fendants served  notice  that  they  would  on 


June  4,  1897,  move  the  court  to  modii^  said 
decree,  as  originally  made  and  entered,  "in 
accordance  with  the  decision  of  the  supreme 
court  in  said  matter,"  and,  "by  virtue  of  said 
modification  and  decision,  •  •  •  to  set 
aside  the  sale  of  the  property  made  by  the 
sheriff,  •  *  •  as  shown  by  the  return  of. 
the  sheriff  filed  In  said  cause,  and  to  make 
restitution  to  said  defendants  of  all  property 
and  rights  lost  by  the  said  erroneous  Judg- 
ment and  decree  of  said  superior  court,"  etc. 
The  motion  was  to  be  heard  upon  the  papers 
on  file  in  said  cause,  and  on  the  affidavit  of 
defendant  N.  C.  Den.  In  his  affidavit  de- 
fendant Den  avers  that  he  Is  the  husband  of 
defendant  Isabel  Den,  to  whom  the  mort- 
gaged premistis  belonged,  and  as  ber  agent 
has  attended  to  all  business  connected  with 
said  action,  and  Is  more  familiar  w^ith  the 
same  than  the  said  Isabel;  tbat  the  property 
sold  for  $17,711.01,  and  plaintiff  became  the 
purchaser,  to  whom  certificate  of  purchase 
was  issued,  and  to  whom  on  December  10. 
1895,  the  sheriff  delivered  his  deed  to  said 
property,  and  that  phiintiff  thereupon  went 
into  possession,  and  has  ever  since  remained 
in  possession  thereof  under  said  deed;  that 
at  that  time  and  now  said  property  was  of 
the  market  value  of  $25,000,  and  that  the 
rents  and  incomes  amounted  to  $2,500,  whicb 
plaintiff  received,  and  that  the  property  would 
now  sell  for  a  sum  in  excess  of  the  Judgment 
as  modified  by  the  said  supreme  court;  that 
the  incomes  have  been  in  excess  of  the  amount 
of  Interest  which  would  have  accrued  from 
the  date  the  Judgment  was  authorized  to  be 
entered  under  the  order  modifying  the  same. 
Plaintiff  filed  objections,  and  claimed  that  de- 
fendants' application  did  not  state  sufficient 
grounds  for  the  modification  as  asked,  nor 
for  the  restitution  of  the  property,  and  that 
the  court  has  no  Jurisdiction  to  make  such 
modifications,  "there  being  no  Judgment  In 
force  or  existing,  the  same  having  been  fully 
satisfied  before  appeal  taken";  and  "the  court 
has  no  power  to  grant  restitution  for  said 
property  as  applied  for."  With  the  objec- 
tions, and  in  support  thereof,  plaintiff  made 
affidavit  in  which  he  denies  that  the  property 
was  worth  any  sum  over  $15,000.  Denies 
that  the  Incomes  were  $2,500.  or  any  sum 
greater  than  the  expenses,  or  that  he  has  re- 
ceived any  sum  greater  than  the  expenses 
per  annum.  Avers  that  It  is  hnpossible  to 
state  whether  or  not  the  property,  on  resale, 
would  bring  more  than  the  full  amount  of  the 
modified  Judgment.  Avers  that  no  appeal 
was  taken  until  the  day  before  redemption 
from  the  sheriff's  sale  expired;  that  immedi- 
ately after  the  sale,  defendants  stated  to 
plaintiff  that  they  could  not  obtain  water  for 
the  preservation  of  the  premises  and  the  or- 
chards thereon,  and  tbat  it  was  impossible  for 
the  said  Isabel,  the  owner  of  the  propertj-. 
"to  carry  on  or  preserve  or  cultivate  said  proi>- 
erty,  as  she  had  not,  and  could  not  obtain, 
the  means  for  the  purpose,  and  she  then  pro- 
posed tbat  affiant  (plaintiff)  should  go  into 
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tbe  possession  of  the  property,  take  charge 
of  and  care  for  the  same,  and  procure  water 
for  the  use  thereof,  and  advance  the  neces- 
sary funds  for  the  care,  management,  and 
cultivation  of  the'  same,  upon  the  under- 
standing and  agreement  that  affiant  should 
hold  possession  and  perform  such  acts  until 
the  said  property  was  redeemed,  or  the  time 
for  redemption  had  expired,  and  that,  In  case 
she  redeemed  the  property,  she  would  pay 
affiant  all  costs  and  expenses  incurred  by  affi- 
ant during  the  time  affiant  had  possession, 
and,  in  case  she  failed  to  redeem  the  same, 
affiant  was  to  make  no  charge  against  her." 
Avers  that  he  went  Into  possession  under  this 
agreement,  which  defendants  afterwards  rat- 
ified, and  remained  in  possession  under  said 
agreement  until  the  expiration  of  the  time 
of  redemption  and  issuance  of  the  sheriff's 
deed;  that,  uxM>n  issuance  of  the  deed-  by  the 
sheriff,  he  was  pnt  into  formal  possession  by 
writ  of  assistance  Issued  out  of  the  court  in 
which  the  action  was  commenced  in  1896, 
and  has  remained  in  possession  ever  since; 
that  during  the  period  of  redemption  he  ex- 
pended the  sum  of  fl,300  in  necessary  labor, 
in  the  purchase  of  water  and  care  of  the 
premises,  and  to  preserve  the  property  from 
being  impaired  and  destroyed,  and  that  with- 
out such  expenditure  and  care  the  property 
would  have  lieen  impaired  in  value  at  least 
30  per  cent,  of  the  price  paid  by  plaintiff  at 
the  sheriiTs  sale;  that  plaintiff  was  the  only 
bidder  at  the  sale;  that  no  other  bfdder  could 
have  been  found  at  that  time  who  would  have 
paid  over  $15,000  for  the  property,  and  that 
the  property  was  not  then  worth  the  amount 
of  said  judgment  as  modified  by  said  supreme 
court;  that  plaintiff  "received  none  of  the 
rents  and  profits  of  said  property,  but  defend- 
ants received  and  appropriated  to  their  own 
use  all  thereof,  and  the  same  were  in  value 
more  than  the  amount  In  which  said  Judg- 
ment was  modlfled  by  the  supreme  court,  and 
were  of  value  more  than  $1,500,  and  defend- 
ants have  not  paid  or  accounted  to  affiant  for 
the  same."  This  affidavit  of  plaintiff  is  not 
controverted.  The  motion  was  heard  upon 
the  foregoing  affidavits,  and  upon  the  Judg- 
ment roll  as  contained  in  the  transcript  in  the 
case  on  appeal  here,  and  the  decision  of  this 
court  of  April  23,  1897.  The  court  below 
modified  the  decree  as  directed  by  this  coiu-t; 
i.  e.  reduced  the  Judgment  from  $16,926.70 
to  $10,456.51,  as  of  the  date  when  the  judg- 
ment was  entered.  In  all  other  matters  the 
motion  was  denied.  Defendants  appeal  from 
this  order  on  bill  of  exceptions,  in  which  the 
foregoing  proceedings  appear.  The  first  ap- 
peal w^as  upon  the  Judgment  roll  alone, 
and  no  stay  bond  was  filed.  The  only  error 
corrected  by  the  appeal  was  In  the  computa- 
tion of  Interest.  The  judgment  of  the  trial 
court  was  not  reversed.  It  was  modified  in 
this  one  particular  of  interest,  which  the  court 


below  found  to  amount  to  $470.19,  and  the 
judgment  was  to  retain  its  date  as  when  first 
entered,  and,  when  modified,  to  stand  affirm- 
ed. 

Section  937,  Code  Civ.  Proc,  provides  as 
follows:  "When  the  Judgment  or  order  Is 
reversed  or  modified  the  court  may  make 
complete  restitution  of  all  property  and  rights 
lost  by  the  erroneous  Judgment  or  order," 
etc.  Section  1040,  Id.,  provides  as  follows: 
"An  action  Is  deemed  to  be  pending  •  •  • 
until  the  time  for  appeal  has  passed,  unless 
the  judgment  is  sooner  satisfied."  The  judg- 
ment was  satisfied  against  the  will  of  appel- 
lants, and  section  1049,  in  such  case,  cannot 
be  invoked  to  abridge  the  right  of  appeal. 
Kenney  v.  Parks,  120  Cal.  22,  52  Pac.  40. 
Section  957  is  not  mandatory  upon  the  court, 
but  the  power  to  make  restitution  rests  in  the 
discretion  of  the  court  Waterworks  v. 
Drinkhouse,  95  Cal.  220,  30  Pac.  218.  Leav- 
ing out  of  view,  for  the  moment,  the  undenicd 
agreement  set  up  in  plaintiff's  affidavit,  de- 
fendants lost  no  rights  or  property  by  the  ex- 
ecution of  the  judgment  before  the  right  of 
appeal  had  expired,  except  in  the  single  item 
of  the  excess  of  interest  included  in  the  Judg- 
ment. Complete  Justice  will  be  done  defend- 
ants by  repayment  of  this  excess,  to  wit, 
$470.19,  and  the  statute  does  not  contemplate 
any  greater  relief  than  the  "restitution  of  all 
property  and  rights  lost  by  the  erroneous 
Judgment  or  order."  Where  the  Judgment  is 
not  reversed,  a  different  situation  exists  from 
that  where  there  is  a  modification  which  does 
not  disturb  the  foundation  of  the  sale.  This 
distinction  is  pointed  out  in  Hewitt  v.  Dean, 
91  Cal.  617,  28  Pac.  93. 

Do  the  matters  set  up  in  plaintiff's  affidavit 
work  a  set-off  to  defendants'  right  to  have 
restored  to  them  the  excess  of  interest  in- 
cluded in  the  judgment?  It  will  be  noticed 
that  there  was  no  agreement  as  to  which  of 
the  parties  was  to  have  the  rents  and  profits 
of  the  property.  Plaintiff  was  entitled  by  law 
to  the  rents  during  the  period  of  redemption. 
Code  Civ.  Pioc.  f  707;  Walker  v.  McCusker, 
71  Cal.  594,  12  Pac.  723.  In  support  of  the 
order,  it  must  be  assumed  that  the  facts 
stated  in  plaintiff's  affidavit  are  true.  It  is 
there  stated  that  defendants  received,  of  rents 
and  profits,  a  sum  greater  than  tlie  excess  of 
Interest  included  in  the  Judgment.  In  deal- 
ing with  the  question  of  defendants'  right  to 
restitution,  we  think  the  court  could  take  into 
consideration  the  rents  received  by  defend- 
ants. We  are  unable  to  discover,  from  the 
facts  as  they  appear,  that  the  court  erred  in 
Its  conclusion,  and  it  Is  advised  that  the  order 
be  affirmed. 

We  concur:    HATNES,  C;    BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  affirmed. 
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(127  Cal.  312) 

DAVIS  ▼.  PACIFIC  TELEPHONE  &  TBUffi- 
GRAPH  CO.    (S.  P.  1,097.) 

(Supreme  Court  of  California.     June  12,  liS99.) 

UALICIOUS  PROSECUTION— PROBABLE  CAUSE- 
FALSE  IMPRISONMENT— ARREST  BY 
OFFICER— PRESUMPTION. 

1.  Pen.  Code,  §  501,  provides  that  any  per- 
Mn  who  maliciously  removes  or  obstructs  any 
Line  of  telegraph,  or  severs  any  wire  thereof,  is 
guilty  of  a  misdemeanoi.  In  an  action  for  ma- 
liciouB  prosecution  the  evidence  disclosed  that 
plaintiff  was  a  house  mover;  that,  to  test  a  law 
requiring  him  to  pay  the  expense  of  moving  tele- 
p-aph  wires  when  necessary  in  moving  buildings, 
ne  employed  an  attorney,  who  advised  plaintiff  to 
cut  defendant's  wires,  after  giving  the  latter  no- 
tice to  remove  them,  at  the  same  time  advising 
him  that  he  wonld  probably  be  arrested;  that 
thereafter  plaintiff  cut  defendant's  wires,  and 
was  arrested,  and  charged  with  cutting  telegraph 
wires,  contrary  to  the  provisions  of  section  591; 
and  that  he  was  acquitted  in  the  police  court  <ya 
the  charge.  Beld,  that  the  evidence  does  not 
show  such  want  of  probable  cause  as  to  require 
its  submission  to  the  jury. 

2.  In  an  action  to  recover  for  malicioos  prose- 
cution, the  plaintiff  is  not,  under  the  allegations 
of  a  complaint '  alleging  that  be  was  arrested 
without  probable  cause,  and  maliciously  prose- 
cuted by  defendant,  and  that  he  was  acquitted 
of  the  charge,  entitled  to  recover  as  for  false 
imprisonmfiit,  though  the  proof  thereof  would  be 
sufiicient  under  proper  allegations,  as  the  two 
causes  of  action  are  inconsistent. 

8.  Where  a  police  officer  is  authorized  to  make 
an  arrest  only  where  he  has  a  warrant  for  the 
offender,  or  tho  offense  was  committed  in  his 
presence,  under  an  allegation  that  plaintiff  was 
arrested  by  a  police  officer  it  will  be  presumed 
that  he  had  a  warrant,  or  that  the  offense  was 
committed  in  his  presence. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  George  Davis  against  thie  Pacific 
Telephone  &  Telegraph  Company.  From  a 
judgment  In  favor  of  defendant,  plaintiff  ap- 
pealed.   Affirmed. 

Crandall  &  Bull,  for  appellant  Pillsbury 
&  Madison,  for  respondent. 

COOPER,  C.  This  Is  an  action  to  recover 
damages  for  malicious  prosecution.  The  com- 
plaint alleges  that  on  the  17tti  day  of  October, 
1891,  tbe-defendant  caused  a  complaint  to  be 
verified  and  filed  against  the  plaintiff,  char- 
ging him  with  a  criminal  offense,  to  wit, 
"with  willfully,  unlawfully,  and  maliciously 
taking  down,  removing,  injuring,  and  obstruct- 
ing a  line  of  telegraph  in  the  city  and  county 
of  San  Francisco,"  and  that  on  said  com- 
plaint the  defendant  caused  plaintiff  to  be  ar- 
rested, and  prosecuted  In  tbe  police  court  of 
said  city;  that  In  so  doing  "the  defendant 
acted  maliciously,  and  without  probable 
cause";  and  that  plaintiff  was  afterwards  ac- 
quitted of  tbe  said  offense.  Tbe  plaintiff  was 
charged  in  said  police  court  with  the  viola- 
tion of  section  691  of  tbe  Penal  Code,  wblcb 
is  as  follows:  "Every  person  who  malicious- 
ly takes  down,  removes,  injures  or  obstructs 
any  line  of  telegraph,  or  any  part  thereof,  or 
appurtenance  or  apparatus  connected  there- 
with, or  severs  any  wire  thereof,  is  guilty  of 


a  misdemeanor."    Tbe  undisputed  facts,    aa 
established  at  tbe  trial,  were  substantially  aa 
follows:     A   nimiber  of  persons  engaged    In 
tbe  business  of  moving  bouses  in  the  city  and 
county   of   San   Francisco  thought   tbat    tbe 
telegraph  and  telephone  companies  bad    no 
right  to  make  the  parties  so  engaged  in  mov- 
ing booses  pay  tbe  expense  of  moving  or  chan- 
ging the  telegraph  wires  when  sucb  removal 
or  change  became  necessary  by  tbe  removal 
of  a  bouse.    Controversies  liad  before  arisen 
as  to  tbe  right  of  tbe  companies  to  exact  pay- 
ment of  the  bouse  movers.    Accordingly  the 
bouse  movers  organized  for  the  purpose   of 
testing  tbe  law,  and  employed  an  attiumey. 
Tbe  attorney  advised  the  plaintiff,  who  ap- 
pears to  have  been  the  treasurer  and  manager 
of  the  association,  to  serve  a  written  notice 
upon   defendant   to   tbe   effect   tbat    be   waa 
moving  a  bouse  on  Union  street,  in  said  dty, 
and  that  the  wires  used  by  defendant  were  an 
obstruction  to  him,  and  demanding  tbat  the 
wires  be  removed  by  1  o'clock  of  tbe  momiag 
of  October  17,  1891.    Tbe  notice  was  accord- 
ingly prepared  by  the  attorney  for  tbe  aaao- 
clatlon,  and  served  by  plaCntiff  upon  defend- 
ant.   Plaintiff,  upon  serving  tbe  notice,  said 
nothing  In  explanation,  but  walked  away.    He 
bad  been  advised  by  tbe  attorney  so  retained 
tbat  tbe  way  to  test  the  law  was  to  cut  tbe 
wires  after  serving  notice,  and  that  be  wonld 
then  probably  be  arrested.    Tbe  attorney  pre- 
pared a  ball  bond  for  blm,  and  agreed  to  at- 
tend to  tbe  case,  and  to  all  tbe  "wire  cases" 
tbat  should  come  up.    At  1  o'clock  on  tbe 
morning  of  the  17th  of  October  the  president 
and  superintendent  of  defendant  and  several 
police  officers  appeared  at  the  place  desig- 
nated in  tbe  notice.    Plaintiff  did  not  then 
cut  tbe  wires,  but  tbe  next  day,  during  tbe 
busy  part  ot  the  day,  and  while  no  police 
officers  were  around,  be  cut  about  a  dozen  of 
defendant's  wires  in  tbe  presence  of  an  em- 
ploy6  of   defendant    The  employ^   Immedi- 
ately telephoned  for  tbe  police  officers,  and 
In  15  or  20  minutes  two  came  up,  and  upon 
tbelr  arrival  the  employ^  arrested  tbe  plain- 
tiff, and  turned  blm  over  to  tbe  police.    Tbe 
whole  party  then  boarded  a  Union  Street  car, 
and   proceeded   to   the  old  city   bail,   where 
plaintiff  was  charged  with  cutting  telegraph 
wires,  contrary  to  tbe  provisions  of  law  and 
section   691   of   tbe   Penal   Code.    Ball   was 
fixed  at  $60,  which  plabitlff  deposited,  instead 
of  giving  tbe  bond  prepared  by  his  attorney, 
and  was  then  released.    He  was  discharged 
in  tbe  police  court.    After  testimony  was  giv- 
en,  establishing  the  facts  aa  herein  stated. 
In  the  court  below  defendant  made  a  motion 
for  a  nonsuit  upon  several  grounds;    among 
others  upon  tbe  ground  that  the  evidence  ofr 
fered  on  tbe  part  of  plaintiff  failed  to  show 
either  malice  or  want  of  probable  cause.    The 
court  granted  tbe  motion,  and  judgment  of 
nonsuit  was  entered.    Motion  for  a  new  trial 
was  made  and  denied,  and  plaintiff  appeals 
from  the  judgment  and  order. 
It  Is  contended  by  plaintiff  tbat  there  was 
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evidence  of  maUce  and  want  of  probable 
cause  sufficient  to  entitle  the  case  to  go  to 
the  Jury.  It  is  incumbent  upon  the  plaintiff, 
and  the  burden  of  proof  is  upon  him.  In  an 
action  of  this  lilnd  to  prove  both  malice  and 
want  of  probable  cause.  2  Groenl.  Ev.  §  454; 
Potter  V.  Scale.  8  Cal.  221;  Grant  v.  Moore, 
29  Cal.  656;  Anderson  v.  Coleman,  53  CaL 
188.  Probable  cause  is  a  suspicion  founded 
upon  circumstances  sufficiently  strong  to 
warrant  a  reasonable  man  in  the  belief  that 
the  charge  is  true.  2  GreenL  Ev.  {§  453,  457; 
Potter  V.  Scale,  supra;  Smith  v.  Insurance 
Co.,  107  Cal.  433,  40  Pae.  540.  Where  there 
Is  no  conflicting  testimony,  the  question 
whether  or  not  the  evidence  introduced  by 
plaintiff  shows  want  of  probable  cause  Is  al- 
ways for  the  court  to  decide,  and  it  is  error 
in  such  case,  where  there  is  no  proof  of  want 
of  probable  canse,  to  submit  any  question  to 
the  Jury.  Dwain  v.  Descalso,  66  Cal.  416, 
6  Pao.  903;.  Smith  v.  Insurance  Co.,  107  CaL 
436,  40  Pac.  540.  It  was  therefore  incum- 
bent on  the  plaintiff  in  this  case,  in  order  to 
entitle  him  to  recover,  to  prove  the  allega- 
tions of  his  complaint  He  alleged  that  the 
prosecution  was  malicious,  and  without  prob- 
able cause.  The  primary  question  was  the 
want  of  probable  cause  for  the  prosecution 
complained  of,  and  this  must  have  been'  es- 
tablished by  the  plaintiff  before  he  could 
claim  the  right  to  have  the  case  go  to  the 
Jury.  It  was  therefore  essential  for  plain- 
tiff to  prove  that  his  arrest  and  prosecution 
were  not  under  such  circumstances  as  would 
Justify  a  sosplcion  in  a  reasonable  man  that 
the  charge  was  true.  Let  us  examine  the 
facts,  and  determine  whether  or  not  they 
warranted  such  suspicion.  The  section  of 
the  Penal  Code  hereinbefore  cited  maizes  It 
a  misdemeanor  for  any  one  to  maliciously 
tear  down,  remove,  or  injure  any  line  of  tele- 
graph. The  plaintiff  deliberately,  with  the 
advice  of  counsel,  for  the  purpose  of  testing 
the  law,  with  the  expectation  of  being  ar- 
rested, and  during  the  busy  hours  of  the  day, 
cut  about  a  dozen  wires  of  defendant's  tele- 
graph line.  The  circumstances  were  such 
that  appellant  and  his  attorney  (and  we  sup- 
pose they  were  reasonable  men)  expected  an 
arrest  to  foUpw.  The  wires  were  cut  in  the 
presence  of  an  employ^  of  defendant.  An 
act  is,  in  contemplation  of  law,  done  mali- 
ciously where  it  is  wrongful,  and  is  done  in- 
tentionally. Pen.-  Code,  §  7,  subd.  4;  People 
V.  Taylor,  86  Cal.  257;  People  v.  Ah  Toon, 
68  Cal.  362,  9  Pae.  311.  The  act  of  plaintiff 
in  cutting  the  wires  was  unlawful,  and  he 
knew  it  to  be.  He  had  been  so  advised  by 
his  attorney.  In  the  complaint  in  this  case, 
which  was  verified,  he  alleges  that  the  com- 
plaint in  the  police  court  charged  him  with 
a  criminal  offense  In  the  willful  cutting  of 
telegraph  wires.  It  Is  not  questioned  that 
the  wires  of  defendant  had  been  erected  and 
were  being  maintained  under  a  franchise 
from  the  board  of  supervisors.  It  is  not 
claimed   that  they   In  any  way   Interfered 


with  the  regular  use  of  the  highway  by  the 
public,  nor  that  they  were  upon  private  proi)- 
erty.  There  is  no  attempt  made  to  show 
that  appellant  had  any  legal  authority  to  cut 
them.  It  seems  to  us  that  the  circumstances 
were  amply  sufficient  to  warrant  a  reasona- 
ble person  In  the  belief  that  the  plaintiff  had 
committed  a  crime.  The  fact  that  he  was 
discharged  in  the  police  court  is  but  a  cir- 
cumstance, and  In  no  way  convinces  us  that 
the  cliarge  was  without  probable  cause. 
This  court,  in  Janin  v.  Bank,  92  Cal.  27, 
27  Pac.  1102,  said:  "In  order  to  Justify  the 
submission  of  any  question  of  fact  to  a  Jury, 
the  proof  must  Ise  sufficient  to  raise  more 
than  a  mere  conjecture  or  surmise  that  the 
fact  Is  as  alleged.  It  must  be  such  that  a 
rational,  well-constructed  mind  can  reason- 
ably draw  from  it  the  condusion  that  the 
fact  exists,  and,  when  the  evidence  Is  not 
sufficient  to  Justify  such  an  Inference,  the 
court  may  properly  refuse  to  submit  the 
question  to  a  Jury."  AM>lylng  the  rule  to 
this  case,  we  do  not  think  there  was  evi- 
dence sufficient  to  convince  a  rational,  weU- 
constructed  mind  that  there  was  no  probable 
cause  for  plaintiff's  arrest  In  the  police  court. 
Counsel  for  plaintiff  seem  to  have  appre- 
hended that  they  had  not  proved  the  case  as 
alleged  In  the  complaint,  because  they  de- 
vote the  first  half  of  their  brief  to  arguing 
that  the  complaint  is  sufficient  to  sustain  an 
action  for  false  imprisonment,  and  that  the 
evidence  should  have  been  submitted  to  the 
Jury  with  proper  Instructions  on  that  issue. 
We  do  not  think  the  contention  can  be  main- 
tained. We  will  take  the  defipltlon  of  false 
imprisonment  as  given  by  plalntifTs  counsel: 
"False  imprisonment  Is  a  trespass  commit- 
ted by  one  man  against  the  person  of  an- 
other by  unlawfully  arresting  him,  and  de- 
taining, him  without  any  legal  authority." 
In  order  for  the  complaint  to  state  a  cause 
of  action  under  the  above  definition,  it  would 
have  to  show  that  the  defendant  unlawfully 
arrested  the  plaintiff  without  legal  authority. 
The  complaint  not  only  falls  to  state  that 
the  arrest  was  unlawful,  and  without  legal 
authority,  but  states  that  it  was  lawful,  and 
upon  a  complaint  charging  plaintiff  with  a 
criminal  offense,  and  by  a  police  officer  of 
the  city  and  county.  The  plaintiff,  in  order 
to  make  out  a  case  of  malicious  prosecution 
in  his  complaint,  had  to  allege  that  he  was. 
arrested  by  legal  process.  On  the  other 
hand.  In  an  action  for  false  Imprisonment  be 
would  have  to  allege  that  he  was  arrested 
without  legal  authority. 

The  rule  has  often  been  stated  by  this  court 
that  the  plaintiff  must  recover.  If  at  all,  upon 
the  cause  of  action  set  out  in  hia  complaint, 
and  not  upon  some  other,  which  may  be  de- 
veloped by  the  proofs.  Mondran  v.  Goux,  51 
Cal.  151;  Evans  v.  Bailey,  66  CaL  113,  4  Pac. 
1089;  Milling  Co.  v.  Morgan,  106  Cal.  409, 
39  Pac.  802.  In  Johnstone  v.  Sutton,  1  Term 
R.  544,  decided  in  1786,  Lord  Loughborough, 
In  discussing  an  action  for  malicious  prosecu- 
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tion,  said:  "There  is  no  similitude  or  analogy 
between  an  action  of  trespass,  or  false  Im- 
prisonment, and  this  kind  of  action.  An  ac- 
tion of  trespass  Is  for  the  defendant's  having 
done  that  which,  upon  the  stating  of  it,  Is 
manifestly  Illegal.  This  kind  of  action  is  for 
a  prosecution  which,  upon  the  stating  of  it, 
is  manifestly  legal."  This  rule  has  always 
been  adhered  to,  not  only  in  England,  but  in 
this  country.  Colter  v.  Lower,  35  Ind.  285; 
Turpin  V.  Remy,  3  Blackf.  210;  Seeger  V. 
Pfelfer,  35  Ind.  13;  Murphy  v.  Martin,  58 
Wis.  276,  16  N.  W.  603;  Elsee  v.  Smith,  2 
Chit.  304;  Gelzenleilchter  v.  Nlemeyer,  64  "Wis. 
321,  25  N.  W.  442.  And  In  the  case  of 
Nebenzahl  v.  Townsend,  10  Daly,  235,  the 
court  used  this  language:  "The  complaint  was 
for  false  Imprisonment  and  malicious  prosecu- 
tion, which  was  uniting  two  causes  of  action 
that  were  Inconsistent  with  each  other,  for. 
If  the  arrest  was  without  lawful  authority.  It 
was  not  a  case  of  malicious  prosecution 
(Bourden  v.  AUoway,  11  Mod.  180);  and,  If 
under  lawful  process,  there  was  no  false  Im- 
prisonment, the  Imprisonment  being  by  law- 
f-'  authority.  Elach  cause  of  action  Is  dls- 
tiact  from  the  other.  Thus,  formerly,  for 
false  hnprisoument  the  remedy  was  trespass, 
and  for  malicious  prosecution  it  was  case. 
Elsee  V.  Smith,  2  Chit  304.  Both  cannot  ex- 
ist upon  the  same  state  of  facts;  or,  to  put  It 
more  clearly,  If  the  one  lies  upon  the  facts, 
the  other  does  not."  In  this  case  plaintiff  did 
not  attempt  In  his  complaint  to  state  a  cause 
of  action  for  false  Imprisonment,  and  we  do 
not  think,  under  his  pleading,  that  he  can 
make  the  claim  for  the  first  time  in  this  court. 
We  have  carefully  examined  the  cases  cited  by 
appellant's  counsel,  and  find  nothing  In  them 
In  conflict  with  what  has  been  said.  In  Ah 
Feng  V.  Stemes,  79  Cal.  32,  21  Pac.  381,  the 
court  said:  "We  think  the  complaint  states 
a  good  cause  of  action  for  false  Imprisonment. 
The  allegation  that  the  plaintiff  was  confined 
and  restrained  of  his  liberty  by  the  defendant 
Is  an  allegation  of  physical  and  bodily  re- 
straint, which  would  serve  as  a  foundation 
for  the  old  action  of  trespass  vl  et  armis.  In 
such  an  action  It  Is  not  necessary  to  aver- 
as  would  be  necessary  to  aver  In  an  action  for 
malicious  prosecution— that  the  hnprisenment 
was  malicious,  or  without  probable  cause." 
The  court  evidently  recognized  the  distinction 
between  the  two  classes  of  cases.  Even  If 
the  complaint  In  this  action  were  sufScient 
as  pleading  a  cause  of  action  for  false  Im- 
prisonment, the  evidence  would  not  sustain  It. 
The  arrest  was  made  by  Corcoran,  an  em- 
ploy© of  defendant.  In  whose  presence  the  of- 
fense was  committed.  A  private  person  may 
arrest  another  for  a  public  offense  committed 
or  attempted  In  his  presence.  Pen.  Code,  { 
837.  If  the  evidence  were  sufficient  to  show 
a  false  Imprisonment,  we  are  again  met  by 
the  objection  that  the  complaint  does  not  al- 
lege any  restraint  of  any  kind  by  defendant, 
but  alleges  that  the  defendant  procured  a 
police  officer  to  arrest  plaintiff.    There  Is  no 


statement  as  to  whether  the  arrest  was  with 
or  without  a  warrant,  and  the  presumption 
of  law  Is  that  a  public  officer  performed  his 
duty,  and  in  this  case  the  presumption  would 
be  that  the  officer  either  had  a  warrant  or 
that  the  "criminal  offense"  was  committed 
In  the  presence  of  the  officer.  The  allegation 
of  the  complaint  Is  "that  he  was  charged  with 
a  criminal  offense,"  and  in  such  case  plaintiff 
cannot  now  claim  "that  he  was  -not  charged 
with  any  criminal  offense."  Being  charged 
with  a  criminal  offense,  and  arrested  by  a 
police  officer,  and  nothing  bein^  averred  to  the 
contrary,  it  Is  presumed  the  officer  had  the 
proper  warrant.  We  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:    HAYNES,  0.;  GRAY,  C. 

PER  CURI.VM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 


(126  Cal.  101) 
ALAMEDA  COUNTY  v.  CROCKER  et  al. 
(S.   P.   1,179.) 

(Supreme  Court  of  California.    June  17,  1899.) 

EMINENT    DOMAIN— PINDINCfS— CONSTRUCTION 

-JUDGMENT— FICTITIOUS    NAMES— ERRORS 

AFFECTING    CO-PARTIES-COSTS. 

1.  A  finding  in  condemnation  proceedings  "that 
all  the  facts  alleged  in  the  complaint  are  true, 
except  as  to  those  hereinafter  otherwise  specified, 
and  as  to  those  allegations  the  CMirt  finds  as  fol- 
lows," the  court  then  finding  specifically  as  to 
certain  facts,  does  not  mean  that  all  the  facts 
so  excepted  are  necessarily  untme,  but  that 
they  are  as  found  specially. 

2.  In  condemnation  proceedings,  a  finding  spe- 
cifically as  to  the  ownership  of  all  the  landii 
sought  to  be  condemned,  and  as  to  all  lauds 
about  which  there  is  any  issue  presented,  neces- 
sarily excludes  the  idea  of  any  ownership  in  a 
defendant  not  specifically  mentioned,  and  is,  in 
effect,  a  finding  against  him. 

3.  A  judgment  in  condemnation  proceedings 
against  defendaits,  served  by  fictitious  names, 
who  appeared,  and  answered  by  their  real 
names,  cannot  be  supported  without  amending 
the  complaint. 

4.  In  condemnation  proceedings,  the  action  of 
the  court  in  vacating  former  orders  for  condem- 
nation of  lands  of  a  defaulting  defendant,  pre- 
maturely entered,  and  inoperative,  and  entering 
a  final  decree,  such  former  orders  not  purporting 
to  adjudge  the  rights  of  any  of  the  other  defeml- 
ants  or  condemn  any  of  the  other  lands,  is  not 
prejudicial  as  to  such  other  defendants. 

5.  Where  an  appeal  by  defendant  in  condemna- 
tion proceedings  is  from  the  judgment,  and  upon 
the  judgment  roll  alone,  and  there  is  nothing  to 
show  whether  defendant  presented  a  cost  bill,  or 
incurred  any  costs,  or  that,  if  a  cost  bill  was  pn^ 
sentevl.  it  contained  only  projjer  items  of  cost, 
it  will  be  presumed  in  support  of  the  judgment 
that  defendant  failed  to  present  a  bill  of  costs 
showing  items  properly  chargeable  to  plaintl£t. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county. 

Action  by  Alameda  county  against  l^ary 
Ives  Crocker,  Isabella  E.  Jordan,  and  others, 
to  condemn  lands  for  a  public  hlg;hway. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant Isabella  £.  Jordaa  appeals.  Affirm- 
ed. 
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R.  E.  Hewett,  for  appellant.  Mastlck, 
Belcber  &  Mastick  and  A.  L.  Rhodes,  for  de- 
fendants and  respondent  T.  C.  Huxley  and 
Charles  E.  Snook,  for  respondent 

CHIPMAN,  C.  Action  to  condemn  lands 
for  a  public  highway  in  the  county  of  Ala- 
meda. There  were  twelve  defendants  named 
In  the  complaint,  four  of  whom  were  sued 
by  the  fictitious  names  of  John  Doe,  Richard 
Roe,  John  White,  and  James  Black.  Mary 
V.  Baldwin,  G«orge  W.  Patterson,  R.  W.  Al- 
len, and  Catharine  M.  Allen,  whose  names 
do  not  appear  in  the  complaint,  appeared  as 
defendants.  George  W.  Patterson  answered 
under  the  name  of  Richard  Roe,  claiming  to 
own  the  land  alleged  to  belong  to  A.  Patter- 
son. R.  W.  Allen  was  served  under  the  name 
of  Richard  Roe.  Catharine  M.  Allen  appear- 
ed by  demurrer  under  a  fictitious  name,  not 
stated.  The  Aliens  (R.  W.  and  Catharine) 
answered  "as  sued  and  served  under  ficti- 
tious names"  (the  fictitious  names  not  stated), 
claiming  to  own  the  land  alleged  to  belong 
to  Mrs.  F.  J.  Hall,  alias  Phebe  J.  Hall,  de- 
fendant named  in  the  complaint;  and  Mary 
V.  Baldwin  appeared  by  demurrer  under  the 
name  of  John  Doe.  No  amendment  of  the 
complaint  was  made  Inserting  the  true  names 
of  these  four  who  appeared  after  the  com- 
plaint was  filed.  Defendant  Pope  default- 
ing, a  preliminary  decree  was  entered  against 
him  August  24,  1804,  and  a  final  decree  Oc- 
tober 20,  1804,  condemiiiiig  his  lands,  and 
on  March  13,  1805,  the  iinul  decree  against 
Pope  was  amended  as  to  description  of  his 
lands.  Defaults  as  to  all  the  other  defend- 
ants were  taken,  except  as  to  defendants 
Crocker,  Dillon,  the  Aliens,  and  appellant 
Jordan,  and  upon  the  issues  raised  by  their 
answers  the  case  was  tried  August  25,  1806. 
The  court  filed  findings,  and  ordered  Judgment 
for  plaintiff  as  prayed  for.  Thereafter  an 
interlocutory  decree,  and  subsequently  a  final 
decree,  were  entered,  which  final  decree  In- 
cluded all  the  defendants  In  the  case.  From 
these  last  two  mentioned  decrees  the  appeal 
Is  taken  by  Isabella  £.  Jordan. 

1.  The  court  made  the  following  finding: 
"That  all  the  facts  alleged  in  the  complaint 
•  •  •  are  true,  except  as  to  those  here- 
inafter otherwise  specified,  and  as  to  those 
allegations  the  court  finds  as  follows."  The 
court  then  takes  up  the  parties,  and  the  sev- 
eral pieces  of  property  sought  to  be  condemn- 
ed, and  finds  spedficaliy  as  to  the  ownership, 
acreage,  value,  and  damages  and  benefits  to 
the  tracts  belonging  to  defendants  Crocker 
and  Dllion,  appellant  Jordan,  Phebe  Hall 
(found  to  belong  to  R.  W.  and  Catharine 
Allen);  and  as  conclusions  of  law  the  court 
finds  that  Crocker  and  Dillon,  Jordan,  and 
the  Aliens  are  entitled  to  damages.  Appel- 
lant contends  that  the  above  finding  is  insuf- 
ficient, because  uncertain  and  obscure.  It  is 
said:  "It  may  mean  that  it  was  the  Inten- 
tion of  the  court  to  Indicate  subsequently  in 
its  findings  those  allegations  which  it  found 


to  be  untrue,  or  it  may  mean  that  all  the 
allegations  of  the  complaint  were  true  ex- 
cept so  far  as  inconsistent  with  the  facts 
subsequently  found."  It  is  claimed  that  If 
the  former  of  these  intentions  Is  to  be  taken 
as  the  purpose  of  the  court  It  failed  to  point 
out  the  allegations  It  Intended  to  declare  to 
be  untrue;  and.  If  the  second  construction 
suggested  be  the  true  one,  then  the  general 
finding  in  question  would  not  comply  with 
the  Code,— citing  Johnson  v.  Squires,  53  Cal. 
37;  Harian  v,  Ely,  55  Cal.  340;  Bank  v. 
Treadwell,  Id.  370.  We  think  the  natural 
reading  of  the  finding  is,  in  effect,  that  all 
the  facts  alleged  in  the  complaint  are  true 
except  as  to  those  facts  therein  alleged  and 
In  the  findings  otherwise  specified,  as  to 
which  the  facts  are  not  necessarily  untrue, 
but  are  as  found  gpeclfioally  by  the  court 
In  the  cases  cited  the  finding  left  something 
undetermined,  so  that  the  court  could  not 
ascertain  precisely  what  facts  had  been 
found.  Here  the  finding  is  that  the  facts  set 
forth  in  the  complaint  are  true,  except  as  to 
certain  particulars,  and  as  to  these  the  facts 
are  as  specifically  found.  For  example:  The 
complaint  alleged  that  the  value  of  the  land 
belonging  to  defendants  Crocker  and  Dillon 
does  not  exceed  $1.  The  finding  Is  that  Its 
value  Is  $50.  And  so  as  to  appellant's  land, 
sought  to  be  condemned,  which  was  alleged 
to  be  of  the  value  of  $1,  the  finding  is  that  it 
is  of  the  value  of  $G0.  Certain  land  is  alleg- 
ed to  belong  to  Phebe  Hall,  and  the  court 
found  that  the  Aliens  were  the  owners.  But 
it  is  said  that,  if  the  finding  be  sufficient, 
then  it  adopts  as  true  the  allegation  of  the 
complaint  that  the  four  fictitious  defendants 
have  or  claim  to  hav^'  some  Interest  in  the 
property  sought  to  be  condemned,  and  that 
this  finding  is  capable  of  the  construction 
that  the  fictitious  defendant  sued  as  James 
Black  is  not  merely  an  Incumbrancer  but  the 
owner  of  the  whole,  or  a  portion  of,  or  an 
undivided  Interest  In,  the  lands  specially 
found  to  belong  to  defendants  Crocker,  Dil- 
lon, Allen,  or  Jordan,  and.  If  this  be  so,  the 
two  findings  destroy  each  other.  This  might 
be  true  If  there  had  been  an  unqualified  find- 
ing that  Black  is  the  owner  of  an  interest 
in  any  of  the  lands  found  to  be  entirely  own- 
ed by  some  one  or  more  other  defendants, 
and  If  Black  bad  been  a  real  party,  and  there 
was  any  Issue  made  as  to  his  Interest.  But 
the  court  found  specifically  as  to  the  owner- 
ship of  all  the  lands  sought  to  be  condemn- 
ed, and  as  to  all  lands  about  which  there  was 
any  issue  presented.  This  finding  necessa- 
rily excluded  the  idea  of  any  ownership  in 
Black,  and  was,  in  effect  a  finding  against 
him. 

2.  It  is  contended  that  the  Judgment  is 
erroneous  as  to  the  Aliens,  Patterson,  and 
Baldwin,  as  to  whom  the  complaint  was  not 
amended,  citing  McKinlay  v.  Tuttle,  42  Cal. 
572,  and  Baldwin  v..  Bomheimer,  48  Cal. 
434.  In  McKinlay  v.  Tuttle  certain  defend- 
ants—the Castros— were  served  by  fictitious 
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names,  and  appeared  and  answered,  but 
the  complaint  was  not  amended  by  Insert- 
ing therein  their  true  names,  and  It  was 
held,  under  section  69  of  the  practice  act, 
that,  when  the  true  name  is  discovered,  the 
pleading  must  be  amended.  If  It  is  Intended 
to  bind  such  person  by  the  judgment.  And 
this  has  been  held  to  be  the  law  under  sec- 
tion 474  of  the  Code  of  Civil  Procedure. 
Bachman  v.  Cathry,  113  Cal.  4B8,  45  Pac. 
814.  In  the  case  cited  In  48  Cal.,  supra,  the 
rule  In  McKinlay  v.  Tuttle,  supra,  was  ap- 
proved, and  the  court  affirmed  the  order 
denying  a  new  trial,  but  ordered  the  lower 
court  "to  amend  the  complaint,  or  cause  the 
same  to  be  amended,  as  of  date  prior  to  the 
judgment  in  said  court,  by  the  insertion 
therein  of  the  name  of  Engel  Bomheimer 
as  a  party  defendant."  I  think  it  essential 
that  there  should  be  a  valid  Judgment 
against  all  defendants  whose  lands  are 
sought  to  be  condemned  (Butte  Co.  v.  Boyd- 
stun,  68  Cal.  189,  8  Pac.  835),  and  that  the 
judgment,  without  amending  the  complaint, 
cannot  be  supported  (Bachman  v.  Cathry, 
supra);  but  I  think  the  course  pointed  out 
In  Baldwin  v.  Bornheimer,  supra,  should  be 
followed.  There  is  no  necessity  or  reason 
for  subjecting  the  parties  to  a  new  trial 
on  account  of  the  failure  to  amend  the  com- 
plaint In  the  particular  complained  of. 

The  point  that  the  judgment  is  erroneous 
because  it  fails  to  ascertain  and  determine 
the  specific  rights,  in  the  land  condemned, 
of  the  defendants  sued  by  fictitious  names, 
is  disposed  of  by  what  has  already  been  said. 
There  are  no  such  lands,  the  specific  rights 
In  which  have  not  been  determined. 

3.  It  is  claimed  thttt  when  the  court  ren- 
dered judgment  against  Pope  It  exercised 
its  powers,  and  exhausted  them  for  the  pur- 
poses of  the  action,  and  the  subsequent 
judgment  must  be  void.  It  appears  that  on 
August  24, 1894,  the  court  ordered  that  plain- 
tiff pay  to  Pope  the  sum  of  $1  within  80 
days,  and  "that  upon  such  payment  being 
made  within  said  time  the  final  order  con- 
demning and  taking  said  strip  of  land  be 
made  and  entered."  This  order  was  entered 
before  appellant  and  some  other  defendants 
had  answered.  After  the  answers  of  some, 
but  not  all,  of  the  defendants  appearing 
were  filed,  the  court,  on  October  29,  1894, 
"ordered,  adjudged,  and  decreed"  that  "all 
the  estate  •  ♦  ♦  of  the  defendant  R.  T. 
Pope,  •  •  •  and  the  same  are  hereby 
condemned  for  the.  purpose  of  a  highway." 
On  the  same  day  the  court  made  and  entered 
an  amended  order  as  to  Pope,  referring  to 
what  It  terms  the  "preliminary  order  of  con- 
demnation made  and  filed  In  this  court  on 
the  24th  day  of  August,  1895  (should  be 
1894)."  Appended  to  this  order  is  an  order 
dated  March  13,  1895,  reciting  that  an  error 
was  made  in  the  description  of  the  land  con- 
tained in  the  order  first  made  on  October  29, 
1894,  and  declaring  that  the  true  description 
ia  as  In  the  last  order  of  that  date.    Some 


of  the  defendants  appeared  by  answer  or 
demurrer  after  this  order  was  entered;  and 
finally,  on  April  25, 18G6,  the  cause  was  tried, 
and  the  court  made  its  findings,  and  entered 
its  decree  adjudging  the  rights  of  all  the 
parties,  Including  Pope;  and  on  July  25, 1896, 
the  court  entered  its  final  decree  of  con- 
denmatlon  as  to  all  the  land  sought  to  be 
condemned,  and  as  to  all  the  defendants, 
Including  Pope.  The  court  apparently  treat- 
ed the  earlier  orders  or  decrees  made  by 
It  as  prematurely  entered  and  inoperative, 
and  in  support  of  the  Judgment  it  may  be 
presumed  that  the  court  made  an  order  va- 
cating the  first  orders  as  to  Pope.  Those  . 
orders  did  not  purport  to  adjudge  the  rights 
of  any  of  the  other  defendants,  or  condemn 
any  ot  the  other  lands;  nor  could  the  court 
have  done  so  at  that  stage  of  the  proceed- 
ings, for  some  of  the  defendants  had  not 
yet  answered. .  The  record  was  not  yet  In 
condition  for  a  final  decree.  No  possible 
harm  came  to  appellant,  and  Pope  Is  not  ap- 
pealing. See  the  subject  discussed  in  1 
Freem.  Judgm.  §  Id  et  seq.;  Fox  v.  Mining 
Co.,  112  CaL  568,  44  Pac.  1022.  As  to  the 
necessity  for  a  final  judgment  of  condemna- 
tion as  to  all  defendants,  see  Butte  Co.  t. 
Boydstun,  supra. 

4.  It  is  contended  that  the  court  erred  In 
not  awarding  the  defendants,  whose  lands 
were  condemned,  their  costs  of  the  action, 
citing  City  of  San  Francisco  v.  Collins,  98 
Cal.  259,  83  Pac.  66.  That  case  holds  that 
the  power  to  allow  or  not  to  allow  coats 
in  condempatlon  proceedings  under  section 
1265,  Code  Civ.  Proc,  Is  limited  by  section 
14,  art  1,  of  the  constitution.  See,  alsOk 
Town  Co.  V.  Neal,  88  CaL  60,  25  Paa  977. 
But  it  Is  held  that  the  court  had  discretion 
to  determine  what  are  Improper  Items  <rf 
cost  in  proceedings  of  this  kind,  and  to  dis- 
allow such  as  are  improper,  as  in  other  cases. 
This  appeal  is  from  the  Judgment  and  upon 
the  Judgment  roll  alone.  There  Is  nothing 
here  to  show  whether  appellant  presented  a 
cost  bill  or  Incurred  any  costs,  or  that.  If 
she  did  so  present  a  cost  blU,  It  contained 
only  proper  Items  of  cost  It  must  be  pre- 
sumed, in  support  of  the  judgment,  that  ap- 
pellant failed  to  present  a  bill  of  costs  show- 
ing Items  properly  chargeable  to  plalntUt. 
We  think  the  judgments  appealed  trom 
should  be  afiirmed,  with  directions  to  the 
court  below  to  amend  the  complaint,  or 
cause  the  same  to  be  amended  as  of  a  date 
prior  to  the  Judgment  of  condemnation  ca- 
tered April  25,  1896,  In  said  court,  by  tli« 
Insertion  therein  of  the  names,  Mary  V. 
Baldwin,  George  W.  Patterson,  R.  W.  Allen, 
and  Catharine  M.  Allen,  as  parties  defea'd-> 
ant. 

We  concur:    BRITT,  0.;    COOPBHl,  Ou 

PER  CURIAM.  For  the  reasons  givea  ta» 
the  foregoing  opinion,  the  judgments  ci.i»- 
pealed  from  are  affirmed,  with  directions    to 


Digitized  by 


Google 


OaL) 


MOORE  V.  HOFFMAN. 


769 


the  court  below  to  amend  the  complaint, 
or  cause  the  same  to  be  amended,  as  of  a 
date  prior  to  the  judgment  of  condemnation 
entered  April  25,  1896,  in  said  court,  by  khe 
insertion  therein  of  the  names,  Mary  V.  Bald- 
win, George  W.  Patterson,  R.  W.  Allen,  and 
Catharine  M.  Allen  as  parties  defendant. 

(125  Cal.  90) 

MOORE  T.  HOFFMAN  et  al.     (S.  F.  1,119.) 

<Supreme  Court  of  California.    June  16,  1890.) 

HOMESTEAD— CONVEYANCE  OF  UNDIVIDED 
INTEREST— RIGHTS    OP    GRANTEE. 

A  conveyance  of  the  interest  of  a  child  in 
the  homestead  of  a  deceased  parent  will  not  con- 
stitute the  grantee  a  tenant  in  common  with  the 
surrivini;  parent,  and  entitle  him,  as  such,  to 
share  the  possession  of  the  homestead  with  such 
parent. 

Department  2.  Appeal  from  superior  court, 
Santa  Cruz  county. 

Action  by  Helen  M.  Moore  against  Alice 
Hottman  and  another  for  the  possession  of 
certain  real  estate.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Chas.  B.  Younger,  fo.r  appellant  Frank 
M.  Stone,  for  respondents. 

McPARLAND,  J.  Plaintiff  avers  in  her 
complaint  that  she  is  the  owner  of  the  undi- 
vided one-half  of  certain  described  land,  and 
is  entitled  to  the  possession  thereof,  and 
that  defendants  are  unlawfully  in  possession 
of  said  land;  and  she  prays  for  the  recovery 
of  the  possession  of  the  land  from  defend- 
ants, with  damages,  etc.  The  defendants,  in 
their  answer,  admit  that  plaintiff  is  the  own- 
er and  entitled  to  possession  of  the  undi- 
vided one-third  of  the  premises,  and  after- 
wards, at  the  trial,  admitted  that  she  was 
entitled  to  one-half;  but  they  say  that  the 
defendant  Alice  is  the  owner  of  an  undivid- 
ed interest  in  the  land  as  tenant  in  common 
with  plaintiff,  and  they  claim  only  the  right 
to  hold  possession  jointly  with  plaintiff  as 
tenant  in  common.  The  jury  found  for  the 
defendants,  for  whom  judgment  was  render- 
ed; and  plaintiff  appeals  from  the  judgment, 
and  from  an  order  denying  her  motion  for  a 
new  trial. 

Appellant  maizes  many  points  for  a  re- 
versal, which,  under  our  view  of  the  case, 
need  not  be  discussed;  for,  waiving  all  con- 
tentions of  appellant  as  to  minor  matters, 
the  court  erred  as  to  the  leai^ng  question  in 
the  case,  which  goea  to  the  real  merits  of  the 
controversy, 

William  H.  Moore  died  intestate,  seised  of 
the  land  in  question,  leaving  a  widow,  the 
appellant  herein,  and  three  minor  children, 
Charles  Moore,  Stella  Moore,  and  William 
M.  Moore.  Afterwards,  and  during  the  ad- 
ministration of  his  estate,  to  wit,  on  April 
26,  1S81,  the  court  in  which  the  administra- 
tion was  pending  duly  set  apart  the  land  In 
question  here  as  a  probate  homestead  to  the 
appellant,  as  widow,  and  the  minor  children; 
57  P.-^9 


the  order  setting  It  apart  declaring  that  one 
half  should  go  to  the  widow,  and  the  other 
half  to.  the  children,  or  one-sixth  to  each  of 
them.  On  September  11,  1880,  Charles 
Moore,  one  of  the  children,  who  had  then 
attained  his  majority,  conveyed  by  deed  to 
Alice  Hoffman,  one  of  the  respondents,  an 
undivided  two-fifteenths  of  an  undivided  one- 
sixth  of  the  land;  and  under  this  deed  the 
said  Alice  and  the  other  respondent,  her  hus- 
band, William  C.  Hoffman,  who  was  also 
made  a  party  defendant,  claim  the  right  to 
possession  as  tenants  in  common  with  ap- 
pellant It  does  not  expressly  appear  wheth- 
er or  not  the  other  two' children  had  attained 
majority  at  the  time  this  suit  was  commenced, 
although,  according  to  certain  dates  which 
the  record  shows,  they  probably  had;  and, 
for  the  purposes  of  the  case,  we  will  assume 
that  all  the  children  were  of  legal  age  at  the 
time  of  the  commencement  of  this  action,  as 
that  view  is  the  most  favorable  to  respond- 
ents. The  question  In  the  case  presented  by 
the  foregoing  facts  is,  can  the  grantee  of 
one  of  the  children,  in  a  case  like  this,  le- 
gally go  Into  possession  of  the  homestead  as 
the  tenant  in  common  with  the  widow?  The 
question  arose  in  various  ways,  and  princi- 
pally upon  the  instructions  of  the  court  to 
the  jury.  The  court  Instructed  that,  if 
Charles  Moore  deeded  an  interest  to  Alice 
Hoffman,  as  above  stated,  then  "that  un- 
less it  had  been  shown  by  evidence  that 
Alice  Hoffman  has  since  disposed  of  her  in- 
terest In  said  land,  that  she  is,  and  has  been 
since  said  date,  a  tenant  in  common  with 
plaintiff,  and  yon  must  find  for  the  defend- 
ants," and  that  her  husband  had  a  right  to 
be  in  possession  with  her,  and  refused  to 
Instruct  that  neither  of  the  children  "could 
give  any  right  to  any  person  to  the  posses- 
sion of  said  homestead  against  said  plain- 
tiff" 

The  purpose  of  a  homestead  is  to  secure  a 
home  to  those  clothed  with  the  homestead 
right— to  each  and  all  of  them;  and  the  pow- 
er of  a  stranger  to  enter  into  the  posession 
of  the  land,  and,  as  a  tenant  in  common,  tc 
interfere  with  its  occupancy  and  control  by 
the  homestead  claimants,  and  to  have  it  par- 
titioned, or  sold  if  division  be  impracticable, 
would  be  inconsistent  with  the  very  nature 
of  a  homestead,  and  violative  of  the  very 
purpose  for  which  homesteads  are  created 
Probate  homesteads  are,  of  course,  for  the 
benefit  of  minor  children,  when  there  are 
such,  as  well  as  for  the  surviving  wife  oi 
husband;  and  our  attention  has  not  been 
called  to  any  adjudication  in  this  state -whei-* 
in  such  a  case  the  grantee  of  a  child  has  un- 
dertaken to  disturb  the  possession  of  the 
other  homestead  claimants,  but  the  principle 
which  is  clearly  applicable  to  the  case  at  bar 
was  declared  and  applied,  where  the  party 
asserting  the  right  of  possession  was  the 
grantee  of  the  widow,  in  Hoppe  v.  Hoppe. 
101  Cal.  01,  37  Pac.  894.  In  that  case,  when 
a  probate  homestead  had  been  set  apart  *a 
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the  widow  and  minor  children,  the  widow 
had  mortgaged  all  her  interest  in  the  home- 
stead premises;  and  It  was  held  that  a  pur- 
chaser at  the  foreclosure  of  the  mortgage  had 
no  right  to  possession,  as  against  the  minor 
children,  until  their  homestead  rights  had 
ceased,  which  would  occur  at  theli-  majority. 
The  court  announced  the  principle  above 
stated  as  follows:  "The  homestead  is  a  place 
of  abode  for  the  family,  and  no  act  of  any 
member  of  the  family  can  in  any  way  preju- 
dice the  rights  of  the  others  to  occupy  it." 
Counsel  for  respondents  seems  to  think  that 
the  Hoppe  Case  decides  that  the  rights  of 
all  the  homestead  claimants  ceased  when 
the  children  arrived  at  majority,  because  the 
court  said  that  the  premises  were  to  "remain 
as  a  homestead,  without  any  power  In  either 
of  the  parties  interested  to  destroy  its  qual- 
ity as  a  homestead  until  after  all  of  the  chil- 
dren shall  have  arrived  at  majority,"  and  "it 
must  remain  intact  until  the  youngest  child 
has  reached  Its  majority."  But  this  lan- 
guage was  used  In  a  case  where  the  rights 
of  the  minor  children  were  being  asserted  as 
against  the  act  of  the  widow,  not  where  the 
rluhts  of  the  widow  were  being  asserted  as 
against  the  acts  of  the  children.  When  the 
children  arrive  at  majority,  their  Interest  in 
the  homestead,  as  a  homestead,  ceases,  for 
they  no  longer  constitute  a  part  of  the  fam- 
ily, and  whatever  property  rights  they  there- 
after have  in  the  land  covered  by  the  home- 
stead are  in  the  nature  of  those  of  remain- 
der-men or  reversioners.  After  their  major- 
ity, the  widow,  being  the  only  homestead 
claimant  left,  could,  of  course,  dispose  of  her 
Interests  in  the  land,  because  there  would 
then  be  no  other  homestead  claimant  to  con- 
test her  right  to  do  so;  and  It  was  in  view 
of  this  situation  that  the  court  said  In  the 
Hoppe  Case  that  she  could  not  destroy  the 
homestead  while  any  of  the  children  were 
minors  But  exactly  the  same  principle  ap- 
plies In  favor  of  the  widow  as  against  the 
grante<>  of  a  child.  Such  grantee  cannot  dis- 
turb her  possession  until  her  homestead 
right  has  been  extinguished  either  by  her 
own  act  or  by  operation  of  law,  and  it  can- 
not be  extinguished  by  any  act  of  one  or  all 
of  the  children,  either  before  or  after  their 
majority.  The  rights  of  a  homestead  claim- 
ant cannot  be  affected  by  an  Instrument  in 
writing  to  which  such  claimant  is  not  a  par- 
ty. See  Phelan  v.  Smith,  100  Cal.  166.  34 
Pac.  667.  The  governing  principle  Is  that 
the  homestead  right  continues  in  favor  of 
any  one  of  the  family  for  whom  it  was  creat- 
ed as  long  as  he  or  she  asserts  it  and  re- 
mains In  a  position  to  assert  It.  This  rule 
has  been  declared  in  other  states,  for,  while 
not  many  of  their  statutory  provisions  about 
homesteads  are  exactly  Uke  ours,  still  they 
are  sufficiently  similar  to  make  the  principle 
applicable.  See  cases  cited  in  opinion  of 
Harrison,  J.,  In  Hoppe  v.  Hoppe,  on  page 
101,  104  Cal.,  and  page  895,  37  Pac.  In 
Keyes  v.  Hill,  30  Vt.  768,  the  supreme  court 


of  Vermont  declares  the  law  as  follows:  "We 
think  the  clear  design  of  the  law  is  to  con- 
tinue the  homestead  entire,  as  the  home  of 
the  widow,  or  of  the  widow  and  children 
constituting  the  family  at  the  decease  of  the 
husband,  housekeeper,  or  head  of  the  fam- 
ily, and  that  no  rights  of  the  children  l)e- 
come  operative  to  sever  or  divert  such  home- 
stead from  full  occupancy  and  enjoyment  as 
a  family  home,  as  long  as  the  widow,  or 
widow  and  children,  see  fit  to  continue  it  as 
such  family  home."  The  judgment  and  or- 
der appealed  from  are  reversed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(126  Cal.  44) 
PEOPLE  ▼.  MILLER.     (Cr.  52a) 
(Supreme  Court  of  California.     June  10.  1899.1 
HOMICIDE— JUROR— COMPETENCY. 

1.  On  bis  voir  dire,  in  a  murder  trial,  a  juror 
stated  he  had  read  accounts  of  the  killing,  and 
had  heard  it  discussed  by  persons  malung  state- 
ments they  said  were  true.  From  wliat  lie  had 
heard  and  read  be  had  formed  an  opinion  rather 
unfavorable  to  accused,  if  what  he  heard  and 
read  was  true.  He  did  not  know  deceased  or  wit- 
nesses, and  it  would  take  some  evidence  to  re- 
move his  opinion.  Bdd  that,  since  it  did  not 
appear  but  what  the  juror  had  formed  bis  opin- 
ion from  talks  with  an  eyewitness,  or  a  witnei>s 
on  the  trial,  the  statutoiT  exception  to  the  com- 
mon-law rule  disqualifying  juror  with  an  opin- 
ion of  guilt  (Pen.  Code,  S  1076)  that,  where  tb<< 
juror's  opinion  is  founded  on  "public  nmior. 
statements  in  public  journals,  or  commun  notori- 
ety," the  court  could  exercise  discretion  in  ac- 
cepting him,  did  not  apply,  and  it  was  error  to 
accept  him. 

2.  An  instruction  on  a  trial  for  murder  that  no 
man  by  his  lawless  acts  can  create  a  necessity 
for  acting  in  self-defense,  and  that  the  plea,  of 
necessity,  is  a  shield  only  to  those  who  are  with- 
out fault  in  oceasiouing  it,  but  that  defendant 
can  sliow  in  justification  that,  though  he  brought 
upon  himself  an  imminent  danger,  he,  in  the 
presence  of  that  necessity,  changed  his  mind,  and 
endeavored  to  escape  from  it,  but  could  not 
without  striking  a  mortal  blow,  though  not  op- 
proved,  does  not  constitute  error. 

Department  1.  Appeal  from  superior  court 
Lassen  county. 

Frank  Miller  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

E.  y.  Spencer  and  H.  D.  Burroughs,  for  ap- 
pellant.   Atty.  Gen.  Ford,  for  the  People. 

6AROUTTE,  J.  Defendant  has  been  con- 
victed of  murder,  and  sentenced  to  hnprlson- 
ment  for  life.  He  now  clahns  that  a  chal- 
lenge interpose^  to  the  juror  De  Forest,  upon 
the  ground  of  actual  bias,  should  have  been 
allowed.  The  attorney  general.  In  his  brief, 
sums  up  the  evidence  of  the  juror  upon  his 
voir  dire  examination  In  the  following  form 
(this  summation  being  a  fair  one,  and  fully 
as  favorable  to  the  people  as  the  circiunstan- 
ces  Justify):  Upon  examination  the  Juror 
said:  "That  he  had  read  newspaper  accounts 
of  the  killing,  had  heard  the  matter  discussed 
by  persons,  but  did  not  know  whether  socb 
persons  assumed  to  know  the  facts  or  not. 
but  they  made  certain  statements  which  they 
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«ald  •were  true.  He  did  not  know  whether 
such  statonents  were  true  or  not.  From 
what  he  bad  heard  and  read  be  bad  formed 
an  opinion  rather  unfavorable  to  defendant; 
that  18,  If  what  he  bad  heard  and  read  was 
true.  He  did  not  know  deceased,  nor  wbo 
the  witnesses  were.  It  would  take  a  little 
evidence  to  remove  the  opinion  he  had.  He 
had  no  reason  to  disbelieve  the  statements  he 
had  heard.  The  only  impression  he  had  about 
the  case  was  a  sort  of  Impressionable  opinion 
formed  from  the  statements  he  had  beard 
from  others.  If  sworn  as  a  Juror  he  would 
try  to  lay  aside  his  opinion  entirely  and  act 
solely  and  entirely  upon  the  evidence.  He 
could  not  entirely  dismiss  the  opinion  from 
bis  mind.  He  was  not  a  man  that  made  up 
his  mind  from  newspaper  reports  and  rumors. 
His  opinion  would  not  have  great  weight 
with  him  in  trying  the  case.  He  would  com- 
mence the  trial  of  the  case  with  an  Impres- 
sional  opinion,  subject  to  be  changed  upon  the 
introduction  and  production  of  almost  any 
evidence  that  would  disprove  it  He  would 
regard  the  statement  he  had  heard  as  entitled 
to  but  little  weight.  The  statements  were 
made  by  parties  he  had  known  for  years,  and 
whom  be  believed  were  telling  the  truth,  and 
be  believed  them.  He  had  some  Idea  that 
they  mi|;ht  be  mistaken.  He  would  take  the 
instructions  of  the  court  as  to  the  law." 

Upon  the  foregoing  state  of  facts  the  chal- 
lenge to  the  Juror,  upon  the  ground  of  actual 
bias,  should  have  been  allowed.  The  Juror 
went  into  the  box  with  an  opinion  that  the 
defendant  was  guilty.  Such  condlticm  of  the 
Juror's  mind  was  an  absolute  disqualification 
at  common  law.  Under  the  Penal  Code  of 
this  state,  a  single  exception  is  found  to  tbe 
common-law  rule,  and  that  exception  is  de- 
clared In  section  1076.  This  Juror  was  clear- 
ly disqualified,  unless  he  came  within  the  pro- 
visions of  the  aforesaid  section.  The  excep- 
tion found  in  the  law  covers  the  single  case 
where  the  opinion  of  the  Juror  Is  "founded 
uQon  public  rumor,  statements  in  public  Jour- 
nals, or  common  notoriety,"  and  it  further 
appears  to  the  court,  from  tbe  declarations 
of  the  party  under  oath,  that  he  can  and  will, 
notwithstanding  his  opinion,  act  Impartially 
and  fairly  upon  the  matters  submitted  to  him. 
The  court  Is  not  allowed  to  bold  that  a  Juror 
is  qualified  when  be  is  Impressed  with  an 
opinion  as  to  the  guilt  or  Innocence  of  a  de- 
fendant, unless  that  opinion  is  based  alone 
upon  one  or  more  of  the  cases  enumerated  in 
the  aforesaid  section  of  tbe  Ck>de.  When  the 
opinion  is  based  upon  one  or  more  of  these 
causes,  then  the  court  has  a  wide  margin  al- 
lowed it  in  weighing,  measuring,  and  testing 
the  party's  declarations  for  tbe  purpose  of 
ascertaining  bis  fairness  and  Impartiality  in 
passing  upon  the  defendant's  guilt  or  Inno- 
cence. And  here,  if  It  appeared  from  the  evi- 
dence that  the  opinion  of  the  Juror  bad  been 


formed  from  public  rumors,  newspaper  ar- 
ticles, or  common  notoriety,  the  finding  of 
the  court  as  to  bis  competency  probably  would 
not  be  disturbed;  but  we  have  no  such  show- 
ing. As  far  as  this  record  discloses,  any  one 
of  the  parties  with  wbom  the  Juror  conversed 
as  to  the.  circumstances  of  tbe  killing  may 
have  been  an  eyewitness  to  the  tragedy  and 
an  important  witness  at  the  trial.  The  record 
must  show  affirmatively  a  contrary  state  of 
facts  to  tbls,  or  tbe  exception  in  section  1076 
to  tbe  common-law  rule  cannot  be  invoked. 
There  is  nothing  in  the  eyldence  which  would 
Justify  the  conclusion  that  the  opinion  of  tbe 
Jiuror  was  founded  alone  upon  public  rumors, 
statements  In  public  Journals,  or  common 
notoriety.  Tbls  case,  In  principle,  is  directly 
In  line  with  People  v.  Wells,  100  Cal.  227,  34 
Fac.  71&  It  is  there  said:  "But  in  order 
that  a  Juror,  disqualified  at  common  law  by 
reason  of  having  previously  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused, 
may  come  within  this  provision  of  the  statute, 
it  must  appear  affirmatively  to  the  court,  from 
the  evidence  before  it,  that  such  opinion  is 
formed  from  public  rumors  or  statements  of 
public  Journals,  or  common  notoriety."  Some 
other  Jurors  were  placed  in  the  box  whose 
competency  came  close  to  the  border  line;  but 
it  becomes  imnecessary  to  consider  tbe  ques- 
tions Involved  as  to  them. 

Tbe  trial  court  gave  an  instruction  to  tbe 
Jury  upon  the  law  of  self-defense.  This  in- 
struction was  taken  bodily  from  the  cases  of 
People  V.  Kennett,  114  Cal.  18,  45  Pac.  994, 
and  People  v.  Roemer,  114  Cal.  51,  45  Pac. 
1008,  where  it  was  approved  by  a  divided 
court.  At  the  same  time  it  was  substantially 
said  in  the  Roemer  Case  that  "trial  Judges 
are  not  advised  to  make  further  use  of  it." 
This  instruction,  aside  from  the  qualification. 
Is  unsound.  See  People  v.  Button,  106  Cal. 
628,  39  Pac.  1073;  People  v.  Conkllng,  111 
Cal.  616,  44  Pac.  314;  People  v.  Tarley  (Cr. 
494;  filed  June  2,  1889)  57  Pac.  571.  In  the 
Roemer  and  Kennett  Cases  It  was  held  that 
this  mass  of  bad  law  was  so  neutralized,  and 
enriched  for  the  better,  by  a  qualification 
found  at  tbe  end  of  the  instruction  as  not  to 
be  absolutely  vicious.  To  work  such  a  re- 
sult, the  qualification  must  have  been  held  by 
the  court  to  have  had  tbe  effect  of  a  very 
powerful  antidote.  But,  in  view  of  the  hold- 
ing made  in  those  cases,  the  giving  of  the  In- 
struction here  does  not  constitute  error.  Yet 
no  good  purpose  can  ever  be  subserved  by 
giving  it,  and  it  should  never  be  done.  There 
is  nothing  further  disclosed  by  the  record  de- 
manding the  consideration  of  tbe  court  For 
the  foregoing  reasons,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded  for 
a  new  trial. 


We   concur: 
SON,  J. 


VAN    DTKE,   J.;   HARM- 
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KBNNET  T.  PARKS  et  al.     (L.  A.  405.) 
(Supreme  Court  of  California.     June  19,  188D.) 

DEEDS— EXECUTION— DELIVERY— SUFFI- 
CIENCY. 
A  grantor's  deposit  of  a  deed  with  a  bank 
cashier,  to  be  filed  for  record  if  the  grantor  died 
during  the  life  of  the  grantee,  and  otherwise  to 
be  returned,  is  not  a  sufficient  delivery  to  vest 
title  in  the  grantee.   ' 

In  bank. 

On  rehearing.    Reversed. 
For  opinlou   in  department,   see  54   Pac. 
251. 

6AROTJTTE,  J.  This  Is  an  action  in  eq- 
uity to  reform  a  deed,  quiet  title,  and  for 
general  relief.  The'  plalntlfT  Is  the  widow 
of  Joseph  A  Kenney,  deceased,  and  the  de- 
fendants are  the  executors  of  his  last  will 
and  testament,  joined  with  certain  of  his 
heirs  at  law.  Judgment  went  for  plaintiff, 
and  this  appeal  Is  prosecuted  therefrom. 
The  leading  question  Involved  arises  upon 
the  sufficiency  of  the  findings  of  fact  to  sup- 
port the  judgment,  and  by  reason  of  the 
views  we  entertain  upon  that  proposition  it 
becomes  unuecessary  to  review  the  minor 
matters  discussed  which  hear  upon  the  legal 
sufficiency  of  the  complaint,  and  which  are 
presented  by  special  demurrer. 

The  evidence  presents  no  Important  con- 
flict, and  by  the  evidence  and  the  findings  It 
appears  that  plaintiff  and  the  deceased,  Jo- 
seph A.  Kenney,  were  husband  and  wife, 
and  each  owned  considerable  property,  both 
real  and  personal.  Having  no  children,  they 
entered  Into  an  agreement  in  writing  where- 
in they  mutually  agreed  to  execute  deeds 
each  to  the  other,  .conveying  absolutely,  in 
fee  simple,  all  of  their  respective  estates, 
both  real  and  personal,  situate  In  Santa  Bar- 
bara county;  and  agreed  that  said  deeds 
should  be  placed  as  escrows  In  the  hands  of 
the  cashier  of  the  First  National  Bank  in 
Santa  Barbara,  with  directions  to  said  cash- 
ier that.  If  the  plaintiff  should  die  during 
the  lifetime  of  said  Joseph  A.  Kenney,  he, 
the  said  cashier,  should,  on  request  of  said 
Joseph  A.  Kenny  or  his  agents,  file  the  deed 
by  the  plaintiff  to  said  Joseph  A.  of  record 
in  the  county  recorder's  office  In  said  county, 
and,  If  said  Joseph  A.  should  die  during  the 
lifetime  of  the  plaintiff,  said  cashier,  at  the 
request  of  the  plaintiff  or  her  agent,  should 
file  said  deed  of  Joseph  A.  to  her  in  said  re- 
corder's office.  This  agreement  was  execut- 
ed, and  the  deeds  delivered  to  the  cashier, 
as  therein  provided.  These  deeds  were  in- 
closed In  separate  envelopes,  and  these  en- 
velopes were  similarly  Indorsed  by  the  re- 
spective parties,  the  indorsement  of  the 
husband  being  as  follows:  "The  Inclosed 
deed,  dated  the  1st  day  of  June,  18d2,  is 
herewith  deposited  in  escrow  with  the  cash- 
ier of  the  First  National  Bank  of  Santa  Bar- 
bara, and  the  said  cashier,  who  may  be  such 
cashier  at  my  decease, 'If  I  should  die  during 
the  lifetime  of  my  wife.  Is  hereby  Instructed 


and  commanded,  at  my  decease,  on  request 
of  my  said  wife  or  her  agent,  to  open  this 
envelope  at  once,  and  to  file  the  inclosed 
deed  for  record  with  the  recorder  of  Santa 
Barbara  county."  Joseph  A.  Kenney  died; 
whereupon  his  wife,  the  plaintiff,  demanded 
of  the  cashier  that  his  deed  to  her  be  record- 
ed or  delivered  to  her.  This  demand  was 
refused,  whereupon  she  inaugurated  the 
present  litigation,  claiming  title  to  the  hus- 
band's property  under  his  aforesaid  deed 
.  delivered  to  the  cashier  of  the  bank. 

The  question  presented  is,  has  the  title  to 
the  property  described  in  the  husband's  deed 
passed  to  the  wife?  And  the  solution  of 
this  question  depends  upon  the  fact  as  to  the 
sufficiency  of  the  delivery  of  the  deed  by  the 
grantor,  the  husband.  The  agreement  enter- 
ed into  between  the  husband  and  the  wife 
declares  the  two  deeds  are  to  l>e  placed  in 
the  hands  of  the  cashier  as  escrows.  Bat 
so  christening  them  did  not  have  the  effect 
of  making  them  escrows.  When  placed  In 
the  hands  of  the  cashier,  they  were  in  no 
sense  escrows.  Where  an  instrument  is  de- 
posited with  a  third  party  to  await  the  per- 
formance of  some  condition  by  the  grantee, 
such  Instrument  beccKnes  an  escrow.  Oiv. 
Code,  i  1057.  The  evidence  here  presents  no 
such  case.  Upon  the  contrary,  we,  have  a 
direct  grant  or  no  deed  whatever. 

Was  the  delivery  of  the  husband's  deed  to 
the  cashier  sufficient  to  pass  the  title  to  the 
wife?  Upon  mature  consideration,  we  have 
arrived  at  the  conclusion  that  no  title  what- 
ever passed.  While  it  Is  not  so  expressed  in 
the  agreement,  yet  the  Intention  of  both  par- 
ties is  plain  that  the  party  surviving  should 
have  his  or  her  deed  returned  In  case  the 
other  party  should  die,  and  that  no  title  to 
the  property  descril>ed  In  the  deed  of  the 
party  living  should  vest.  In  other  words, 
the  plaintiff  having  survived  her  husband, 
her  deed  is  to  be  returned  to  her,  and  title 
to  her  property  remain  vested  In  her.  Un- 
der the  laws  of  this  state,  the  title  to  the 
property  vested  presently  when  the  deeds 
were  delivered,  or  it  did  not  vest  at  alL 
Tet,  as  to  the  plaintiff's  property,  it  is  ap- 
parent that  no  title  ever  vested  In  the  hus- 
band under  her  deed.  Such  lielng  the  case 
as  to  her  property,  it  is  most  difficult  to  see 
how  title  to  his  property,  by  his  deed,  ever 
vested  in  her. 

The  general  principles  of  law  Involved  in 
this  case  are  quite  fully  discussed  In  Bury 
V.  Young,  88  Cal.  440,  33  Pac.  338.  In  the 
decision  of  that  case  many  authorities  are 
cited  supporting  the  conclusion  declared,  and 
with  that  conclusion  we  are  entirely  satis- 
fied. It  Is  there  said:  "The  essential  requi- 
site to  the  validity  of  a  deed  transferred  un- 
der circumstances  as  indicated  in  this  case 
Is  that  when  It  Is  placed  In  the  hands  of  a 
third  party,  it  has  passed  beyond  the  control 
of  the  grantor  for  all  time."  In  the  present 
case,  by  the  agreement  of  the  grantor  and 
grantee,  it  was  understood  that  the  grantor's 
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deed  waa  to  be  returned  to  him  upon  the 
happening  of  a  certain  erent,  to  wit,  the 
death  of  the  other  party.  And  at  this  time 
it  may  be  assumed  that  the  plaintiff's  deed 
has  been  returned  to  her,  or  at  least  has 
been  treated  as  of  no  force  and  effect.  In 
the  Bury  Case  it  is  also  said:  "In  every  case 
where  the  deed  has  been  declared  Invalid  by 
reason  of  failure  of  delivery,  It  will  be  found 
that  the  grantor  reserved  some  rights  over 
the  instrument;  that  upon  the  happening  of 
some  event,  or  contingency,  or  condition,  he 
had  the  right.  If  so  disposed,  to  reach  out 
and  take  It  from  the  possession  of  the  de- 
positary." The  present  case  comes  squarely 
within  that  description.  Here  the  grantor 
reserved  the  right  to  recall  bis  deed  upon  the 
happening  of  a  certain  event.  When  that 
event  happened,  he  had  the  right  to  reach 
out  and  take  back  the  deed,  and  such  reser- 
vation is  fatal  to  a  valid  delivery. 

The  all-controlling  fact  In  this  case,  whl(di 
defeats  plaintiff's  claim,  is  that,  when  the 
deeds  were  made  and  delivered  to  the  cash- 
ier of  the  bank,  the  respective  grantors  did 
not  absolutely  part  with  aU  future  dominion 
and  control  over  them,  but,  upon  the  con- 
trary, the  actual  intention  and  understand- 
ing of  each  grantor  was  that  upon  the  death 
of  the  other  the  survivor  should  take  back 
bis  own  deed,  and  that  no  title  should  vest 
under  it  The  decision  In  Bury  v.  Young, 
supra,  was  rested  upon  a  directly  contrary 
state  of  facts,  namely,  that  the  grantor  has 
Iiarted  with  the  control  and  possession  of 
his  deed  for  all  time.  It  is  declared  in  that 
case  that  the  doctrine  there  laid  down  would 
not  be  enlarged.  The  validity  of  the  deed 
here  Involved,  and  upon  which  plaintiff  rests 
her  claims,  cannot  be  supported  without 
greatly  extending  that  doctrine.  For  the 
foregoing  reasons,  and  under  the  authority 
of  Bury  v.  Young,  supra,  Wlttenbrock  v. 
Cass,  110  Cal.  1,  42  Fac.  300,  and  Rule  v. 
Dow,  113  Cal.  490,  45  Pac.  867,  the  Judgment 
is  reversed,  and  the  cause  remanded. 

We  concur:  BEATTY,  O.  J.;  TBJMPLE, 
J.;  McPARLAND,  J.;  HENSHAW,  J.;  VAN 
DYKK,  J. 


(125  C«l.  117) 

RBID  V.  F,  W.  KRELING'S  SONS'  CO. 

(S.  P.  1,151.) 

(Supreme  Court  of  California.    June  17,  1809.) 

PARTNERSHIP  —  INCORPORATION  —  UABILITT 
FOR  FIRM   DEBTS. 

1.  Where  a  partnership  incorporates,  and  the 
company  continues  to  use  the  firm  tracks,  and 
continues' the  various  running  accounts  without 
break,  it  is  estopped  to  set  up  the  incorperation 
as  a  defense  against  one  who,  without  notice  of 
the  change,  sdls  it  goods,  and  charges  them  to 
the  firm. 

2.  That  a  portion  of  Koods  sold  to  a  firm  was 
used  by  the  partners  individually  does  not  re- 
lieve a  corporation  which  succeeds  the  firm  from 
liability  for  the  goods. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  Son  Francisco. 


Action  by  J.  8.  Held  agahist  F.  W.  Kre- 
ling's  Sons'  Company.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Afilrmed. 

Thos.  A.  McGowan,  for  appellant  Chas. 
Wesley  Reed,  for  respondent 

McPARLAND,  J.  Action  to  recover  $1,- 
064.44  for  goods  sold  defendant  by  the  S.  F. 
Novelty  Plating  Works,  a  corporation,  which 
assigned  its  claim  therefor  to  plaintiff.  The 
court  below  gave  judgment  to  plaintiff  for  the 
amount  sued  for,  and  defendant  appeals  from 
the  judgment  and  from  an  order  denying  a 
motion  for  a  new  triaL 

We  see  no  reason  for  disturbing  the  judg- 
ment which  is  clearly  a  just  one.  There  is 
no  question  about  the  amount  of  the  goods 
furnished,  or  the  actual  balance  due  thereon. 
The  whole  defense  is  upon  the  ground  that 
the  members  of  a  co-partnership,  which  had 
been  dealing  with  the  respondent's  assignor, 
changed  the  co-partnership  into  a  corporation, 
and  continued  to  deal  with  said  assignor  as 
before,  without  his  knowledge  that  such 
change  had  been  made.  For  many  years 
prior  to  the  year  1894  P.  W.  Kreiing  &  Sons 
had  been  carrying  "on  a  certain  business  as 
co-partners,  and  prior  to  and  during  the  year 
1891  they  had  a  running  account  with  plain- 
tiffa  assignor.  Some  time  in  1894  they  con- 
cluded to  continue  their  business  under  the 
form  of  a  corporation  instead  of  a  partner- 
ship, and  for  that  purpose  formed  a  corpora- 
tion called  F.  W.  Kreling's  Sons'  Company. 
It  seems  tliat  they  considered  themselves  a  cor- 
poration in  April,  1894,  at  which  time  they 
signed  certain  papers  relating  to  the  proposed 
ciiange,  and  commenced  at  that  time  to  con- 
duct their  business  in  the  corporate  name; 
but  articles  of  Incorporation  were  not  filed 
until  September  Ist  and  a  certificate  of  the 
incorporation  was  not  Issned  by  the  secretary 
of  state  until  October  5th.  But  no  matter  at 
what  time  they  assumed  to  change,  or  did 
legally  change,  from  a  partnership  to  a  cor- 
poration, plaintifTs  assignor  had  no  notice 
of  the  change  until  a  short  time  before  the 
commencement  of  this  action,  and  continued 
as  usual  to  send  them  goods,  and  sent  bllis 
in  which  F.  W.  Kreiing  &  Sons  were  named 
as  purchasers  and  debtors;  and  these  goods 
and  bills  were  received  by  appellant  and 
their  amounts  entered  on  Its  own  books,  and 
payments  were  made  from  time  to  time  to 
plaintiff's  assignor  without  any  objection 
whatever,  and  without  any  notification  to 
him  that  what  was  formerly  a  partnership 
had  become  a  corporation  with  substantially 
the  same  name.  The  corporation  took  the 
assets  of  the  co-partnership,  and,  as  the  evi- 
dence shows,  continued  to  pay  the  debts  of 
the  latter,  and  to  conduct  the  business  just 
as  before.  Indeed,  the  corporation  used  the 
very  books  which  had  been  used  by  the  co- 
partnership, and  continued  and  extended 
therein  the  various  running  accounts  without 
break.    Under  these  circumstances,  the  appel- 
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lant  Is  estopped  from  setting  up  a  defense 
founded  upon  the  change  from  a  co-partner- 
ship to  a  corporation,  as  against  the  cause  of 
action  here  sued  on.  The  fact  that  a  small 
part  of  the  goods  was  used  by  some  of  the 
Krellngs  individually  in  improving  certain  real 
property  maizes  no  difference.  They  were  or- 
dered and  sold  in  the  same  manner  as  the 
other  goods,  and  In  like  manner  were  credited 
and  entered  in  the  books  of  both  parties;  and, 
under  the  above  views,  payments  made  by 
appellant  after  September  1st  were  properly 
applied  to  indebtedness  on  the  running  ac- 
count that  had  accrued  before  that  time.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:    TEMPLE,  J.;   HEXSHAW,  J. 

(126  Cal.  141) 

DOOLIN  et  nx.  v.  OMNIBUS  CABLE  CO. 

(S.  F.  822.) 
(Supreme  Court  of  California.    June  19,  1899.) 

APPEAL  AND  BRROR— QUESTIONS  OP  FACT— 
REMITTITUR  OF  EXCESSIVE  DAMAGES. 
Where  the  evidence  in  a  personal  injury 
ease  is  coiiQicting,  the  action  of  the  trial  court 
in  granting  a  new  trial  o:^  plaintiff's  refusal  to 
enter  a  remittitur  will  not  be  reviewed. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco. 

Action  by  Michael  Joseph  Doolin  and  wife 
against  the  Omnibus  Cable  Company.  Judg- 
ment was  for  plaintiffs,  and  from  an  order 
granting  a  new  trial  on  refusal  to  enter  a 
remittitur  the  plaintiffs  appeal.    AfHrmed. 

W.  H.  L.  Barnes,  for  appellants.  SuUivan 
&  Sullivan,  for  respondent. 

BRITT,  C.  Defendant,  a  street-railway 
corporation,  was  engaged  in  the  business  of 
transporting  passengers  for  hire  on  certain 
streets  of  the  city  of  San  Francisco.  On  No- 
vember 17,  1891,  the  plaintiff  Mary  J.  Doolin, 
wife  of  Michael  J.  Doolin,  who  joins  with 
her  in  this  action,  was  a  passenger  on  one 
of  defendant's  cars.  The  driver  In  charge 
thereof  lost  control  of  the  horses  by  which 
the  car  was  drawn,  and  they  pulled  It  from 
the  track  and  down  an  embankment.  Plain- 
tiffs allege  in  their  complaint  that  this  was 
In  consequence  of  the  negligence  of  the  de- 
fendant and  its  servant,  the  driver,  and  that 
thereby  said  Mary  was  violently  thrown 
against  the  seat  and  floor  of  the  car  and  sus- 
tained severe  personal  injuries,  for  which 
they  pray  damages.  The  trial  of  the  action 
was  commenced  on  September  25,  1893,  and 
was  concluded  October  9,  1893.  The  evidence 
for  plaintiffs  tended  to  show  that,  as  the 
result  of  said  accident,  Mrs.  Doolin  fell  on 
the  floor  of  the  car,  and  sustained,  besides 
some  minor  hurts,  a  concussion  of  the  spine, 
which  drew  after  It  a  train  of  evil  consequen- 
ces, such  as  great  nervous  debility,  incompe- 
tencte  to  wallc  without  assistance,  retention 
of  urine,  Incoherence  of  speech,  Impaired  vi- 


sion. Impaired  memory,  sleeplessness,  hyster- 
ical and  other  effects,  all  of  which,  her  coun- 
sel claim,  "rendered  her  a  physical  wreck, 
and  seriously  impaired  her  mind  and  naem- 
ory."  She  appeared  at  the  trial  as  a  witness 
on  her  own  behalf.  There  was  evidence  for 
both  sides  that  on  May  8,  1893,  an  examina- 
tion of  Mrs.  Doolin,  with  a  view  to  ascertain- 
ing her  physical  and  mental  condition,  waa 
made  by  some  medical  gentlemen;  three  of 
them  acting  at  the  Instance  of  the  defendant 
and  three  or  four  others  on  behalf  of  the 
plaintiffs.  Several  of  them  testified  at  the 
trial  (both  those  for  plaintiffs  and  those  for 
defendant)  that  upon  such  examination  they 
discovered  that  the  patient  had  either  a 
uterine  or  ovarian  tumor  (they  differing  as 
to  Its  precise  locality),  which  was  then  about 
the  size  of  a  cocoannt;  and  plaintiffs'  family 
physician,  who  participated  in  such  exami- 
nation, testified  that  at  time  of  the  trial  sach 
tumor  had  become  about  four  times  as  large 
as  it  appeared  to  be  when  first  discovered. 
Most  of  the  medical  witnesses  expressed  the 
opinion  that  concussion  of  the  spine  would 
not  produce  the  tumor,  though  one  of  those 
called  for  plaintiffs  stated  that  "It  could  have 
been  produced  by  a  shocic  to  the  patient  in 
this  way;  that,  from  the  fact  of  a  hemor- 
rhage having  followed  from  the  blow,  a  cer- 
tain amount  of  fluid  may  have  been  thrown 
out  Into  the  interstices  of  the  womb,  and 
that  may  have  become  a  nidus  for  a  tumor." 
For  the  defendant  there  was  further  evi- 
dence tending  to  show  that  the  embankment 
down  which  the  car  was  drawn  was  but 
slight,  and  that  the  car  was  not  overttu'ned: 
that  Mrs.  Doolin  was  not  thrown  down;  that 
she  then  exhibited  no  signs  of  injury;  that 
she  stated  to  several  persons  then  and  on 
the  following  day  that  she  was  not  hurt,  but 
had  been  frightened  and  made  a  little  nerv- 
ous; and  that  the  symptoms  she  subsequent- 
ly manifested  were  those  of  hysteria,  or  oth- 
er causes  not  dependent  upon  concussion  of 
the  spine,  important  among  which  causes  waa 
the  tumor  above  mentioned.  There  was  a 
verdict  for  plaintiffs  in  the  sum  of  ?20,000. 
Defendant  moved  for  a  new  trial  upon  the 
grounds,  among  others,  that  the  damages  are 
excessive,  and  appear  to  have  been  given  un- 
der the  Influence  of  passion  or  prejudice; 
that  the  evidence  is  Insufliclent  to  justify  the 
verdict;  and  newly -discovered  evidence,  ma- 
terial for  defendant,  which  It  could  not  with 
reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial.  At  the  hearing  of  the 
motion  It  was  a  fact  admitted  on  both  sides 
that  10  days  after  the  trial,  viz.  on  October 
19,  1893,  Mrs.  Doolin  gave  birth  to  a  child 
at  fun  term,  which,  however,  was  stillborn, 
and  that  she  had  not  been  affected  with  a 
tumor  at  all.  In  an  affidavit  of  Mrs.  Doolin, 
she  stated  that  she  did  not  know  of  her  preg- 
nancy until  a  day  or  two  before  the  birth  of 
the  child;  that  until  then  she  was  advised 
by  reputable  physicians,  and  believed,  that 
her  symptoms  In  that  particular  were  due 
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to  the  presence  of  a  tnmor.  The  court  made 
an  order  that,  unless  plaintiffs  remit  the  sum 
of  $15,000_froin  the  Judgment,  a  new  trial 
would  be  granted;  the  order  concluding  with 
the  statement  that  It  was  made  "on  the  sole 
ground  that  the  verdict  herein  la  excessive." 
Plaintiffs  not  complying  with  such  condition, 
the  court  ordered  finally  that  the  motion  for 
new  trial  be  granted  "on  the  sole  ground  that 
sajd  verdict  is  excessive."  This  aK>eal  \» 
from  both  of  said  orders. 

Plaintiffs  contend  that  It  Is  only  when  ex- 
cessive damages  appear  "to  have  been  given," 
In  the  language  of  the  statute,  "under  the  in- 
fluence of  passion  or  prejudice"  (Code  Civ. 
Proc.  {  657,  Bubd.  5),  that  the  court  can  make 
such  excess  the  ground  for  a  new  trial,  and 
that  In  the  present  Instance  the  evidence  so 
clearly  shows  the  verdict  to  have  been  In- 
trinsically reasonable  that  the  action  of  the 
court  In  requiring  the  plaintiffs  to  remit  $15- 
000  therefrom  as  the  condition  of  denying  a 
new  trial   was  an   abuse  of  discretion.    To 
say  that  a  verdict  for  damages  was  enhanced 
by  passion  or  prejudice  is  one  mode  of  saying 
that  the  evidence  did  not  Justify  it;  and  the 
only  means  of  discovering  therein  the  element 
of  passion  or  prejudice,  within  the  meaning 
of  the  statute,  is  by  comparing  the  amount 
with  the  evidence  which  was  before  the  court 
at  the  trial.    Harrison  v.  Railway   Co.,   116 
Cal.   156,  47  Pae.   1019.    Whatever  may  be 
the  rule  which  should  govern  the  trial  Judge, 
it  la  certain  that  when  his  action  in  granting 
a  new  trial  on  the  ground  of  excessive  dam- 
ages, or  requiring  a  reduction  of  the  amount 
as  the  condition  of  denying  one,  comes  to  be 
reviewed  on  appeal,  his  order  will  not  be  re- 
versed unless  it  plainly  appears  that  he  abused 
hia  discretion;  and  the  cases  teach  that,  when 
there  is  material  conflict  of  evidence  regarding 
the  extent  of  damage,  the  imputation  of  such 
abase  is  repelled,  the  same  as  if  the  ground 
of  the  order  were  insufficiency  of  the  evidence 
to  Justify  the  verdict.    The  record  of  the  case 
Just  cited  from  116  Cai.  and  47  Pac.  shows 
that  precisely  the  same  practice  was  pursued 
there  as  in  the  present  case    The  court  or- 
dered that  defendant's  motion  for  new  trial 
be  denied,  .provided  the  plaintiff  would  con- 
sent to  a  reduction  of  his  verdict  from  $8,000 
to  $4,000.    Plaintiff  refused,  and  the  rule  was 
made  absolute  on  the  sole  ground  that  the 
verdict  was  excessive.    On  appeal  the  plain- 
tiff urged  the  same  objections  that  plaintiffs 
xnake  here,— that  the  record  did  not  indicate 
passion  or  prejudice  in  the  verdict  of  the  Jury, 
end  that  the  trial  Judge  had  no  proper  control 
over  it    But  this  court  pointed  out  that  there 
-was  evidence  regarding  the  amount  of  dam- 
age^  upon  wlilch  the  views  of  men  might  dif- 
fer, and  said,  "Every  intendment  Is  to  be  in- 
dulged here  hi  support  of  the  action  of  the 
court  below,  and  it  will  not  be  disturbed  if 
tlie  question  of  Its  propriety  be  open  to  de- 
bate."   Accordingly  the  order  was  affirmed. 
See,  further,  Townsend  v.  Brlggs,  88  CaL  230, 
20  Pac.  108;  Domico  v.  Casassa,  101  Cal.  411, 


SC  Pac.  1024;  Lee  v.  Railroad  Co.,  101  Cal. 
118,  36  Pac.  572;  Mills  v.  Navigation  Co.,  102 
Cal.  357,  36  Pac  772.  Since  in  the  case  be- 
fore us  the  court  below  saw  the  person  bx- 
Jured  and  heard  her  testimony,  since  the  evi- 
dence was  conflicting  concerning  the  atent  of 
the  injuries  she  sustained  at  the  thne  of  the 
accident,  and  whether  the  distressing  symp- 
toms which  she  afterwards  manifested  were 
attributable  to  those  Injuries  was  In  con- 
siderable measure  a  question  of  opinion,  upon 
which  experts  differed,  it  is  plain  that  the  case 
is  not  such  that  we  can  say  the  court  was 
without  data  upon  which  to  revise  the  ver- 
dict 

Plaintiffs  say,  however,  that  the  opinions 
which  assigned  the  cause  of  Mra  Dooliu't 
illness  in  any  degree  to  the  presence  of  a 
tumor  In  her  genital  organs  are  shown  to  have 
been  mistaken.  This  Is  a  fact,  and,  as  both 
sides  rely  on  it  to  maintain  their  respective 
views  touching  the  action  of  the  court  in  re- 
quiring a  reduction  of  the  amount  of  the  ver- 
dict, we  are  Justified  in  considering  it  perti- 
nent to  that  question,  although  it  was  de- 
veloped by  affidavit  to  support  the  branch  of 
defendant's  motion  assigned  on  newly-dis- 
covered evidence.  It  must  be  remembered  in 
this  connection  that  some  testimony  of  the 
same  character  for  plaintiffs  tended  to  at- 
tribute the  supposed  tumor  itself  to  the  shock 
of  the  accident.  Since  the  time  of  Mr.  Pope, 
it  has  been  often  inquired,  "Who  shall  decide 
when  doctors  disagree?"  The  case  shows  that 
serious  error  may  lurk  in  their  conclusions, 
even  when  they  have  agreed,  by  which  we 
mean  no  reflection  upon  the  learned  and  very 
important  profession  of  which  the  expert  wit- 
nesses at  the  trial  seem  to  have  been  respect- 
able members;  for  all  opinion  evidence  is, 
from  its  nature,  fallible  to  a  degree  beyond 
that  of  most  other  kinds  of  evidence  which 
the  law  deems  competent.  The  evidence  here 
for  both  parties  having  been  so  largely  ot 
that  character,  there  seems  to  be  on  that  ac- 
count less  reason  for  impugning  the  discretion 
which  allowed  a  new  trial.  We  cannot  see 
that  the  orders  appealed  from  were  an  abuse 
of  such  discretion.  They  should  therefore  be 
affirmed. 

We  concur:    COOPER,  0.;   CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  ordera  appealed 
from  are  affirmed. 


OSS  CM.  171) 

BLACKBURN  et  al.  v.  BELL.  (L  A.  475.) 
(Supreme  Court  of  California.  June  21,  1809.) 
THRESHER'S  LIEN— ENFORCEMENT. 
The  lien  given  by  St.  18S5,  p.  100,  for  serv- 
ices for  work  on  a  tlireahing  machine  to  extend 
for  10  days  after  the  person  shall  cease  snch 
work,  expires,  unless  suit  on  the  claim  is  brought, 
within  l6  days  after  the  party  ceases  work. 

Department  1.   Appeal  from  auperlor  coort, 
San  Lula  Obispo  countjr. 
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Action  by  J.  W.  Blackburn  and  otbers 
against  M.  Bell.  From  a  Judgment  denying 
plaintiffs  a  thresher's  lien  and  their  claim  for 
attorney's  fees,  and  an  order  denying  their 
motion  for  a  new  trial,  they  appeal.  Af- 
firmed. 

P.  O.  Chllstrom  and  O.  F.  Witter.  Jr.,  for 
appellants.  Cbas.  A.  Palmer  (0.  Ward  Kemp, 
of  counsel),  for  respondent. 

VAN  DYKE,  J.  The  plaintiffs  were  en- 
gaged In  San  Luis  Obispo  county  as  thresh- 
ers, and  the  action  Is  for  their  wages  as 
such,  and  to  enforce  a  thresher's  lien,  under 
the  act  of  1885  (St  18S6>  p.  109).  The  act 
reads  as  follows: 

"Section  1.  Every  person  performing  work 
or  labor  of  any  kind  In,  with,  about  or  upon 
any  threshing  machine,  the  engine,  horse- 
power, wagons  or  appurtenances  thereof, 
while  engaged  In  threshing,  shall  have  a  lien 
upon  the  same  to  the  extent  of  the  value  of 
his  services. 

"Sec.  2.  The  Hen  herein  given  shall  extend 
for  ten  days  after  the  person  has  ceased  such 
work  or  labor. 

"Sec.  3.  If  Judgment  shall  be  recovered  In 
any  action  to  recover  for  said  services  for 
work  or  labor  performed,  and  said  property 
shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  Judgment  cred- 
itors who  have,  within  ten  days,  begun  suits 
to  recover  judgments  for  the  amount  due 
them  for  such  work. 

"Sec.  4.  The  lien  shall  expire  unless  a  suit 
to  recover  the  amount  of  the  claim  Is  brought 
within  ten  days  after  the  party  ceases  work." 

The  findings  of  the  court  bearing  on  the 
question  involved  in  the  appeal  are  as  fol- 
lows: "First,  that  each  and  every  one  of 
the  plaintiffs  mentioned  in  said  complaint 
was  employed  by  the  defendant  to  do  and 
did  perform  work  and  labor  In,  with,  and 
upon  tbe  threshing  machine  and  appurte- 
nances mentioned  and  described  in  said  com- 
plaint while  the  same  was  engaged  in  thresh- 
ing during  tbe  threshing  season  of  1886; 
second,  that  each  and  every  one  of  said 
plaintiffs  ceased  such  work  and  labor  on 
September  16*  1898,  between  11  and  12 
.  o'clock  a.  m.,  and  at  no  time  since  then  has 
been  engaged  in  such  work  and  labor  for  de- 
fendant or  any  one  on  said  mE(chlne;  third, 
that  no  threshing  has  been  done  at  any 
time  with  said  machine  since  September 
16,  1806;  fourth,  that  such  work  and  labor 
had  ceased  for  more  than  10  days  before 
plaintiff  commenced  this  action."  The  action 
was  commenced  September  28,  1896,  and, 
as  a  conclus.on  of  law,  the  court  found  In 
favor  of  the  plaintiffs  for  their  mon(>y  de- 
mand in  the  aggregate  sum  of  $416.65, 
but  that  plaintiffs  had  no  liens  upon,  and 
cannot  enforce  tbe  lien  against,  the  thresh- 
ing macnlne  and  appurtenances  mentioned 
and  described  In  said  complaint,  or  at  all. 
Tbe  piamtlffB  appeal  from  so  much  of  the 


Judgment  as  declared  that  the  said  plaintiffs 
had  no  lien  and  were  not  entitled  to  an  at- 
torney's fee,  and  from  the  order  denying 
said  plaintiffs'  motion  for  a  new  trial. 

The  evidence  abundantly  supports  tbe 
findings  of  fact,  and  is  all  one  way  as  to 
the  tloie  when  work  In  the  threshing  ceased. 
Plaintiff  Frank  Kite,  testifying  In  bis  own 
behalf,  says:  "We  did  no  threshing  for  any- 
body after  about  noon  of  the  lUtb  day  of 
September,  1896.  I  did  not  know  of  any- 
thing further  to  do;  supposed  It  was  tbe 
last  .Job."  Plaintiff  Ed.  Copsey,  in  bis  own 
behalf,  says:  "Hie  last  day  tbe  machine 
was  engaged  In  threshing  was  the  16tb  day 
of  September,  1S86.  We  quit  about  noon." 
Plaintiff  Tom  Flers,  In  his  own  behalf,  says: 
"The  machine  quit  on  the  16th  of  Septem- 
ber, 1806,  about  noon.  Did  no  work  after 
the  16th  that  I  know  of."  Defendant  Bell, 
says:  "The  machine  has  not  done  any  thresh- 
ing in  this  county  for  anybody  since  about 
noon,  September  16,  1896."  Wltoesses  W. 
D.  Ashe  and  W.  H.  Brown,  for  defendant, 
testified  to  the  same  effect  Plaintiff  Joe 
Copsey,  In  rebuttal,  after  stating  that  Bell 
had  agreed  to  give  them  two  days  extra, 
says:  "I  knew  the  work  was  finished  on 
the  16tti  day  of  September,  1896."  WlUiam 
Mitchell,  for  plaintiffs,  says:  "We  quit 
threshing  about  noon  on  the  16th  day  of 
September,  1896."  This  Is  all  the  testimony 
in  reference  to  the  time  when  the  threshing 
ceased.  The  statute  gives  a  Hen  for  services 
mentioned  therein  "while  engaged  in  thresh- 
ing," and  "the  lien  shall  expire  imless  a  suit 
to  recover  the  amount  of  the  claim  ia 
brought  within  ten  days  after  the  party  ceas- 
es work."  The  lien  In  question  is  purely 
statutory,  and  the  right  to  tbe  same  cannot 
be  extended  beyond  the  limits  prescribeA 
by  the  plain  language  of  the  law.  The  work 
while  engaged  in  threshing  having  ceased  on 
tbe  16tb  of  September,  the  Hen  expired  be- 
fore the  action  was  commenced,  to  wit  Sep- 
tember 28th.  The  Judgment  and  order  deny- 
ing a  new  trial  are  affirmed. 


We  concur: 
SON,  3. 


BEATTT,    a   3.1     HARSI- 


(UBCml.  laS) 

CITY  IMP.  CO.  T.  BRODERICK,  City   and 
County  Auditor.    (S.  F.  1,138.) 

(Supreme  Court  of  California.    June  Id,   189&.) 

UUNICIPAI.     CORPORATIONS— C0NTHACT8— 
COMPETITIVH  BIDDING. 

One  cannot  recover  of  the  city  and  connty 
of  San  Francisco  for  street  work  done  tor  it  in 
front  of  lands  owned  by  it  under  a  private  eon- 
tract  awarded  without  competitive  oidding,  in 
violntion  of  St.  1871-72,  p.  804,  requiring  soch 
contracts  to  be  let  to  the  ioweet  bidder,  or  of 
tbe  Vrooman  act,  making  a  similar  provision 
if  it  should  be  regarded  as  having  repealed  said 
statute. 

Department    2.     Appeal    from     soperlor 
court,  city  and  county  of  San  Fraadacok 
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Petition  for  mandate  by  the  City  Improve- 
ment Company  against  William  Broderick, 
auditor  of  the  city  and  county  of  San  Fran- 
cisco. Judgment  for  defendant  and  peti- 
tioner appeals.    Affirmed. 

J.  C.  Bates,  for  appellant.  G.  W.  McBner- 
ney,  for  respondent 

HENSHAW,  J.  Petitioner  brought  man- 
date against  the  respondent.  A  general  de- 
murrer was  sustained  to  his  petition,  and  he 
appeals  from  the  judgment  thereafter  enter- 
ed. Petitioner  did  certain  street  work  upon 
a  street  of  the  dty  and  county  of  San  Fran- 
cisco, In  front  of  Alamo  Square,  the  property 
of  the  city.  The  cost  of  this  particular  piece 
of  work  Is  chargeable  against,  and  payable 
oat  of  the  funds  of,  the  city.  The  contract 
however,  was  awarded  without  competitive 
bidding.  Upon  this  ground  the  auditor  re- 
fused to  allow  the  demand,  and  It  was  upon 
this  ground  that  the  trial  court  sustained  his 
general  demurrer  to  the  petition.  The  ques- 
tion involved  is  that  of  the  power  of  the  city 
and  county  of  San  Francisco  to  piake  a  pri- 
vate contract,  without  competitive  bidding, 
for  street  work  In  front  of  the  lands  owned 
by  it 

The  consolidation  act  of  the  city  and  coun- 
ty of  San  Francisco  (St  1856,  p.  145)  provid- 
ed for  the  improvement  of  the  public  streets 
and  highways  of  Son  Francisco.    It  made 
provision  for  the  doing  of  street  work  by  the 
municipality  In  front  of  the  property  owned 
by  It,  but  It  declared  that  such  contracts 
sbonld  be  let  to  the  lowest  bidder.    Id.  p. 
156,  §  38.    This  provision  was  repealed  by  a 
later  act    St  1871-72,  p.  804.    This  statute 
also  contained  the  same  provision  requiring 
the  contract  of  the  municipality  for  the  do- 
ing of  this  work  to  be  let  to  the  lowest  bid- 
der.    In  Thomason  v.  Aahworth,  73  CaL  73, 
14  Pac.  C15,  It  was  held  that  the  general 
street  law  (the  Yrooman  act)  superseded  the 
scheme  provided  for  the  city  of  San  Fran- 
cisco by  the  act  of  1872.    Under  the  decision 
In  Thomason  v.  Ashworth,  either  the  whole 
of  the  act  of  1872  was  "struck  dead,"  or  only 
such  portion  of  It  as  was  in  conflict  with  the 
provisions  of  the  Yrooman  act    If  the  latter 
view  be  accepted,  then  the  provisions  of  the 
act  of  1872  requiring  the  city  and  county  of 
San  Francisco  to  let  such  contracts  under 
competitive  bidding  Is  still  in  force,  and  the 
judgment  of  the  trial  court  was  therefore 
properly   given.     If,    upon   the   other   hand, 
the  former  view  Is  to  prevail,  then  one  must 
look  to  the  Yrooman  act  for  the  power  of  the 
municipality  to  let  a  contract  of  this  kind, 
and  herein  It  has  been  decided  that  no  work 
can  be  done  by  the  municipality  under  this 
lafv,  except  under  competitive  bidding.  Pave- 
ment Co.  V.  Broderick,  113  Cal.  628,  45  Pac. 
SG3.    The  Judgment  appealed  from  Is  there- 
fore affirmed. 

We  concur:    TEMPLE,  J.;   McFARLAND, 


(12^  Csl.  IIS) 

BEBKA  V.  WOODWARD,  City  Treasurer. 

(S.  F.  1,012.) 

(Supreme  CJonrt  of  California.    June  17,  1809.) 

MUNICIPAL    CORPORATIONS  —  IMPLIED    CON- 
TRACTS WITH  COUNCILMEN— VALIDITY. 

1.  The  city  of  Santa  Hosa  is  not  liable  to  an 
officer  and  councilman  thereof  on  an  implied  con- 
tract to  pay  for  merchandise  received  from  him, 
in  view  of  Pol.  Code,  §  920,  and  charter  of  Santa 
Uosa  (St.  1875-76,  p.  255),  prohibiting  council- 
men  from  being  interested  in  "any  contract" 
made  by  them,  and  piage  257  of  the  charter, 
authorizing  the  council  to  allow  claims,  and 
Pen.  Code,  S  71,  malung  it  a  crime  for  a  council- 
man to  be  interested  in  a  contract  with  the  city. 

2.  Couucilmen  cannot  validate  a  claim  against 
the  city  under  a  void  contract. 

Department  2.  Appeal  from  superior  court 
Sonoma  county. 

Petition  by  mandate  by  F.  Berka  against 
J.  G.  Woodward,  treasurer  of  the  city  of 
Santa  Rosa.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

O.  O.  Webber  and  J.  R.  Leppo,  for  appel- 
lant D.  R.  Gale  and  Campbell  &  Campbell, 
for  respondent 

HENSHAW,  J.  This  Is  an  appeal  from  a 
Judgment  in  mandate  ordering  the  treasurer 
of  the  city  of  Santa  Rosa  to  honor  and  to 
pay  two  warrants  issued  In  favor  of  plain- 
tiff by  the  common  council  of  the  city.  The 
warrants  were  In  payment  of  lumber  and 
materials  "had  and  received  by  the  dty  from 
Berka."  At  the  times  when  the  material 
was  supplied,  at  the  times  when  Berka  pre- 
sented his  bills  and  demands  for  payment, 
and  at  the  time  when  the  city  council  allow- 
ed and  approved  his  claims,  Berka  was  an 
officer  of  the  city  and  a  member  of  Its  com- 
mon council.  These  facts  appear  by  the  pe- 
tition. The  defendant  Interposed  a  demur- 
rer, both  general  and  special.  This  demur- 
rer was  "overruled  without  leave  to  answer," 
and  a  peremptory  writ  of  mandate  was  or- 
dered to  be  issued. 

The  question  of  first  importance  presented 
upon  this  appeal  Is  that  of  the  right  of  an 
officer  of  the  city  to  recover  upon  an  implied 
contract  with  the  municipality.  The  follow- 
ing provisions  of  the  law,  and  of  the  charter 
of  the  city  of  Santa  Rosa,  have  direct  bear- 
lug  upon  this  consideration:  "No  council- 
man to  be  directly  or  Indirectly  Interested 
In  any  contract  made  by  them,  or  In  any  pay 
for  work  done  under  their  direction  or  super- 
vision." Charter  Santa  Rosa  (St.  1875-76, 
p.  255).  "AU  bills,  claims  and  demands 
against  the  city  shall  be  •  •  •  filed  by 
the  city  clerk,  who  shall  present  It  to  the 
coimcil,  and  they  shall  allow  or  reject  the 
same  in  whole  or  in  part"  Charter  Santa 
Rosa  (St  1875-76,  p.  257).  "Members  of  the 
legislature,  state,  county,  city  and  township 
officers  must  not  be  Interested  in  any  con- 
tract made  by  them  In  their  official  capacity, 
or  by  any  body  or  board  of  which  they  are 
members."  Pol.  Code.  S  920.  "State,  coun- 
ty, township  and  city  officers  must  not  be 
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purchasers  at  any  sale,  nor  vendors  at  any 
purchase  made  by  them  In  their  official  ca- 
pacity." Pol.  Code,  i  921.  "Every  contract 
made  In  violation  of  any  of  the  provisions  of 
the  two  preceding  sections  may  be  avoided 
at  the  Instance  of  any  party  except  the  offi- 
cer interested  therein."  Pol.  Code,  §  922. 
"Every  officer  or  person  prohibited  by  the 
laws  of  this  state  from  making  or  being  In- 
terested in  contracts,  or  from  becoming  a 
vendor  or  purchaser  at  sales,  or  from  pur- 
chasing scrip  or  other  evidence  of  indebted- 
ness, who  violates  any  of  the  provisions  of 
such  laws.  Is  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprison- 
ment In  the  state  prison  not  more  than  five 
years,  and  is  forever  disqualified  from  any 
office  In  this  state."  Pen.  Code,  §  71.  "That 
is  not  lawful  which  is  (1)  contrary  to  an  ex- 
press provision  of  law;  (2)  contrary  to  the 
policy  of  express  law,  though  not  expressly 
prohibited;  or,  (3)  otherwise  contrary  to 
good  morals."  Civ.  Code,  |  1667.  "The  con- 
sideration of  a  contract  must  be  lawful  with- 
in the  meaning  of  section  1067."  Civ.  Code, 
S  1C07.  "If  any  part  of  a  single  considera- 
tion for  one  or  more  objects,  or  of  several 
considerations  for  a  single  object.  Is  unlaw- 
ful, the  entire  contract  is  void."  Civ.  Code, 
{1608. 

It  would  seem  that  the  need  of  discussion 
is  foreclosed  by  th£  mere  quotation  of  our 
express  laws,  but  respondent  contends,  and 
in  his  contention  prevailed  in  the  trial  court,  I 
that  these  provisions  have  no  application  to  | 
an  Implied  contract  such  as  this  admittedly  | 
is,  and  that  In  the  case  of  implied  contracts  , 
which  are  not  malum  in  se,   even  though  I 
they  may  be  against  public  policy,  the  rule 
is  tljat,  If  the  consideration  has  passed,— if  I 
the  contract  upon  the  one   hand  has  been 
wholly  executed,— the  party  who  has  so  per-  | 
formed  will  be  allowed  a  recovery  upon  quan-  | 
tum  meruit  or  quantum  valebat,  as  the  case  I 
may   be.    The   Importance  of  this  question, 
the  right  of  an  officer  of  the  city  to  recover 
upon  an  implied  contract  with  his  municipal- 
ity, its  gravity  and  far-reaching  consequence, 
demand  something  more  than  a  passing  con- 
sideration. 

By  subdivision  1  of  section  1007  of  the 
Olvll  Code,  reference  is  had  to  contracts  ex- 
pressly prohibited.  These  will  be  discussed 
hereafter.  Within  subdivisions  2  and  3  of 
the  same  section  are  embraced  the  multitude 
of  contracts  which,  though  not  expressly  pro- 
hiblted,  are  refused  recognition  upon  grounds 
of  public  policy.  These  contracts.  In  contem- 
plation of  their  subject-matter,  jnay  be  di- 
vided Into  two  distinct  classes:  The  first, 
where  the  consideration  Is  base  and  against 
good  morals,— malum  in  se;  the  second,  where 
the  consideration  is  In  Itself  lawful,  but 
where  the  mode  Is  imauthorlzed,  or  where, 
because  of  some  fiduciary  relation  lietwoen 
the  tmrtlee,  the  law  will  not  permit  the  con- 
tract to  be  made,  nor  countenance  It  when 
made.    As  to  the  first,  It  is  said  In  Blachford 


V.  Preston,  8  Term  R.  93:    "A  plaintiff  can- 
not recover  In  a  court  of  Justice  whose  cause 
of  action  arises  out  of  a  contract  between 
him  and  the  defendant  in  fraud  or  to  the 
prejudice  of  third  persona."    Of  the  second 
Ix>rd  Mansfield  and  the  court  of  king's  bench, 
in    Jones    v.    Randall,   Cowp.   39,   declared: 
"Many  contracts  which  are  not  against  mo- 
rality  are  still  void,  as  being  against  the 
maxims  of  sound  policy."    The  first  class  of 
contracts   embraces  the   Infinite  number   of 
those  made  to  further  crime,  or  to  Interfere 
with  the  administration  of  the  law,  or  to 
obstruct  the  course  of  Justice,— all  contracts 
affecting  the  rights  and  prerogatives  of  the 
government,  as  well  as  the  personal  rights 
of  the  citizen.    In  the  second  class  no  base- 
ness is  Inherent  In  the  essence  of  the  contract, 
but  there  Is  either  some  defect  in  the  mode 
of  creation  or  the  manner  of  performance, 
or  some  incapacity  In  one  or  the  other  of 
the  parties  because  of  nonage,  mental  disa- 
bility,  or  the  fiduciary  relation  which   they 
sustain  to  each  other.    Within  this  second 
class,  as  has  been  said,  are  the  contracts  of 
one  who  stands  in  a  fiduciary  relation  to  an- 
other with  that  other.    Because  of  the  tend- 
ency to  abuse,  the  temptation  to  take  undue 
advantage,  these  contracts,  even  when  not 
expressly  prohibited  by  law,  are  still  looked 
upon  with  disfavor,  and  they  may  be  avoided 
at  the  instance  of  the  other  party  in  Interest; 
but,    where   the  trustee  or  other   fiduciary 
agent  has  fully  carried  out  the  terms  of  the 
contract,  the  contract  Itself  being  fair,  pub- 
lic policy,  which  Is  not  punitive,  Is  satisfied 
to  leave  the  right  of  rescission  to  the  other 
party.    If  he  shall  elect  to  rescind,  be  does 
so  upon  the  equitable  condition  of  restoring 
what  he  has  received.    If,  however,  he  choos- 
es to  retain  the  consideration,  he  is  not  bound 
by  tbe  terms  and  conditions  of  the  contract, 
but  the  courts  permit  an  action  to  establish 
and  to  recover  the  reasonal)le  value  of  the 
thing  sold  or  the  service  rendered.    Such,  It 
may  be  said.  Is  the  general  rule,  bat  1%  tbis 
state  the  line  has  been  more  closely  drawn. 
Such  contracts  are  against  public  policy.     Be- 
ing against  public  policy,  the  making  of  them 
is  not  to  be  encouraged.    But  to  permit  a 
profit  is  thus  to  encourage  them.    Therefore, 
in  this  state,  when  a  recovery  la  permitted, 
it  is  not  for  the  reasonable  or  market  value, 
which  naturally  includes  within  it  the   con- 
templation of  a  profit,  but,  where  possible, 
the  recovery  is  limited   to  the  actual   cost. 
Fox  V.  Mining  Co.,  108  Cal.  3C9.  41  Pac,  308. 
Where  contracts  of  public   offlcials    with 
their  counties  or  municipalities  have  not  been 
expressly   forbidden   by   law,    the    principles 
which   we  have  been   considering    have    In 
some  cases  been  applied,  and  a  recovery  has 
been  permitted.    In  these  cas^it   has  been 
said  that  the  demands  of  public 'policy  have 
been  satisfied  by  allowing  the  otti^  to  re- 
cover, not  according  to  the  terms  oi^X{s  con- 
tract, but  upon  a  quantum  meruit    oiQwan- 
tum   valebat.     Spearman    t.  Texa.rka.l>  ^ 
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Ark.  348,  24  S.  W.  883;  Pickett  v.  School  Dlst., 
25  Wis.  551;   City  of  Concordia  v.  Hagainan 
(Kan.  App.)  41  Pac.  133;   Gardner  v.  Butter, 
30  N.  3.  Eq.  702;    CaU  Pub.  Co.  v.  City  of 
Lincoln,  29  Neb.  149,  45  N.  W.  245;    Mayor, 
etc.,  V.  Hufr,  60  Ga.  221;    Currie  v.  School 
Dist,  35  Minn.  1G3,  27  N.  W.  922;    Mayor, 
etc.,  Y.  Muzzy,  33  Mich.  61.    But  in  no  one 
of  these  cases,  nor  indeed  in  any  case  which 
has  come   under  our  observation,  have  the 
courts  entertained  any  contract,  or  any  rights 
growing  out  of  a  contract,  where  either  the 
consideration    Is    base,   or  the    contract  is 
against  the  express  prohibition  of  the  law. 
Thus,   in  Call  Pub.   Co.  v.  City  of  Lincoln, 
supra,  the  publishing  company  had  sued  the 
city  to  recover  for  printing.    Bushnell  was  a 
stockholder  In  the  plaintiff  company,  and  was 
chairman  of  the  city  council's  committee  on 
printing  during  the  time  of  the  publications 
in  question.    The  court  held  that  the  statute 
of  Nebraska  prohibiting  officers  from  being 
Interested  In  any  contract  with  their  munici- 
palities referred  to  express  contracts;    that 
the  contract  under  consideration  was  an  Im- 
plied contract.    It  therefore  concluded  that 
the  contract  was  not  one  expressly  prohibit- 
ed by  law,  and  proceeded  to  discuss  and  de- 
cide the  question  upon  the  doctrine  of  pub- 
lic policy.    In  City  of  Concordia  v.  Hagaman, 
suprif,  the  prohibitory  statute  was  "An  act 
to   restrain  state   and   county   officers   from 
speculating   in  their   offices."    The   contract 
there   was  a  contract  made   by   Hagaman 
when  he  was  a  member  of  the  city  council, 
for  the  printing  of  the  ordinances  of  the 
city.    The  court  conceded  that  no  recovery 
could  be  had  if  the  contract  were  one  ex- 
pressly  prohibited    by   law,    but   determined 
that  the  legislature  had  ex  Industria  excluded 
municipal  officers,  and  had  limited  the  opera- 
tion of  the  law  to  state  and  county  officers. 
That  being  so,  the  contract  was  left  to  be 
considered  upon  the  grounds  of  public  policy 
alone.    And  in  discussing  that  question  the 
court  says:    "In  considering  the  question  of 
Illegality  of  the  contract,  It  Is  proper  that  a 
distinction  be  made  between  a  contract  which 
is    illegal  because  its  execution  requires  the 
performance  of  an  immoral  or  unlawful  act, 
or  transgresses  an  express  statutory  prohibi- 
tion, and  one  wherein  the  act  to  be  perform- 
ed Is  lawful,  but  the  agreement  is  Invalid  be- 
cause of  the  manner  it  was  entered  into,  or 
because  of  Incapacity  to  contract  In  either 
of  the  parties.    •    •    •    When  the  contract 
looks  to  the  doing  of  a  lawful  act,  but  may 
be  avoided  by  one  of  the  parties  to  It  because 
the  other  party  at  the  time  acted  In  a  fidu- 
ciary capacity  for  the  first,  the  rule  Is  applied 
In    order  to  avoid  the  possibility  of  reaping 
any    undue    advantage    from    the    contract. 
When  It  has  been  executed  without  objection, 
and  actual  benefits  have  been  received  under 
ft.  all  parties  acting  in  entire  good  faith,  the 
la'W    is  maintained  and  the  ends  of  justice 
snhserved  by  disregarding  those  parts  of  the 
express  agreement  wherein  advantage  might 


have  been  taken,  and  allowing  compensation 
merely  for  the  reasonable  value  of  the  ben- 
efits received  under  It.  Considerations  of 
public  policy  do  not  require  the  doing  of  less 
than  this.  The  defense  of  public  policy  has 
no  element  of  punishment  In  it,  nor  is  it  al- 
lowed out  of  consideratloa  for  the  defend- 
ant It  Is  upheld  by  the  consideration  which 
the  law  ever  entertains  for  the  protection  of 
the  public,  and  the  settled  policy  of  the  courts 
to  give  no  aid  to  the  enforcement  of  contracts 
whose  general  tendency  is  injurious  to  the 
public.  Hence  the  courts  refuse  all  relief  to 
one  who  asks  compensation  for  the  doing  of 
an  act  which  is  conclusively  presumed  to  be 
hurtful  to  public  Interests  or  morals.  When, 
however,  the  thing  accomplished  Is  proper 
and  beneficial,  and  not  placed  under  the  ban 
of  any  penal  prohibitory  enactment,  the  rea- 
son for  the  rule  fails,  and  it  should  not  be 
applied  any  further  than  Is  necessary  for  the 
public  good." 

This,  then.  Is  the  undoubted  rule,  that 
when  a  contract  is  expressly  prohibited  by 
law,  no  court  of  justice  will  entertain  an  ac- 
tion upon  it  or  upon  any  asserted  rights 
growing  out  of  it.  And  the  reason  Is  appar- 
ent; for  to  permit  this  would  be  for  the  law 
to  aid  In  its  own  undoing.  Says  the  supreme 
court  of  the  United  States  in  President  etc., 
V.  Owens,  2  Pet.  527:  "No  court  of  justice 
can,  in  Its  nature,  be  made  the  handmaid  of 
iniquity.  Courts  are  Instituted  to  carry  into 
effect  the  laws  of  the  country.  How  can 
they  become  auxiliary  to  the  consummation 
of  violations  of  law?  There  can  be  no  civil 
right  where  there  can  be  no  legal  remedy, 
and  there  can  be  no  legal  remedy  for  that 
which  Is  Itself  illegal."  And  again  the  same 
august  tribunal,  in  Coppell  v.  Hall,  7  Wall. 
542,  says:  "Whenever  the  illegality  appears, 
whether  the  evidence  comes  from  one  side 
or  the  other,  the  disclosure  is  fatal  to  the 
case.  No  consent  of  the  defendant  can  neu- 
tralize Its  effect.  A  stipulation  In  the  most 
solemn  form  to  waive  the  objection  would  be 
tainted  with  the  vice  of  the  original  contract 
and  void  for  the  same  reasons.  Where  the 
contamination  reaches  It  destroys.  The 
principle  to  be  extracted  from  all  the  cases 
Is  that  the  law  will  not  lend  Its  support  to 
a  claim  founded  on  Its  own  violation."  And 
la  our  own  state  It  has  been  said  (Swanger 
v.  Mayberry,  59  Cal.  91):  "The  general  prin- 
ciple is  well  established  that  a  contract 
founded  on  an  illegal  consideration,  or  which 
Is  made  for  the  purpose  of  furthering  any 
matter  or  thing  prohibited  by  statute,  or  to 
aid  or  assist  any  party  therein,  is  void.  This 
rule  applies  to  every  contract  which  is  found- 
ed on  a  transaction  malum  in  se,  or  which 
is  prohibited  by  a  statute  on  the  ground  of 
public  policy."  Nor  In  such  cases  does  it 
matter  whether  the  contract  has  been  par- 
tially or  wholly  performed,  or  whether  the 
consideration  has  passed  or  not  "The  test" 
says  Judge  Duncan  in  Swan  v.  Scott,  11  Serg. 
&  R.  1C4,  "whether  a  demtind  connected  with 
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an  Illegal  transaction  16  capable  of  being  en- 
forced at  law,  ia  whether  the  plaintiff  re- 
quires the  aid  of  the  illegal  transaction  to 
establish  his  case.  If  the  pUtintiET  cannot 
open  bis  case  without  showing  that  he  has 
broken  the  law,  the  court  will  not  assist  him, 
whatever  his  claim  in  justice  may  be  upon 
the  defendant"  And  this  must  be  so;  for, 
while,  as  a  matter  of  private  Justice  between 
individuals,  it  would  be  but  fair  that  one, 
under  such  an  illegal  contract,  should  restore 
the  consideration  or  should  make  the  pay- 
ment, the  rights  of  the  public  are  superior 
to  any  such  private  considerations,  and  the 
public's  right  is  that  the  fountains  of  Justice 
shall  remain  unpolluted;  that  no  court  shall 
lend  its  aid  to  a  man  who  grounds  his  ac- 
tion upon  an  immoral  or  illegal  act.  There- 
fore there  is  no  place  for  equitable  considera- 
tions, presumptions,  or  estoppels.  Fowler  v. 
Scully,  72  Pa.  St.  456.  Ex  turpi  causa  non 
oritur  actio.  Whenever  such  a  contract 
comes  before  the  court,  the  action  must  fail, 
and  the  parties  will  be  left  in  the  situation 
in  which  they  may  be  found.  Some  slight 
attempt  will  be  found  in  some  of  the  cases 
to  evade  the  application  of  this  weH-settlc-d 
doctrine  upon  the  ground  of  the  hardship 
which  sometimes  results,  but  in  no  case,  we 
think,  has  the  existence  of  the  rule  been  de- 
nied, or  its  Justice  as  a  matter  commandiug 
public  necessity  been  questioned. 

The  rule,  further,  is  that,  where  a  statute 
pronounces  a  penalty  for  an  act,  a  conti'act 
founded  on  such  act  Is  void,  although  the 
statute  does  not  pronounce  it  void  nor  ex- 
pressly prohibit  it  Swanger  v.  Mayberry, 
59  Cal.  93;  Lumber  Co.  v.  Hayes,  70  Cal.  390, 
18  Pac.  391;  Gardner  v.  Tatum,  81  Cal.  370, 
22  Pac.  880;  Merrill  v.  Nightingale,  93  Cal. 
458,  28  Pac.  1068;  Wyman  v.  Moore,  103 
Cal.  214,  37  Pac.  230;  Light  Co.  v.  Sims,  10* 
Cal.  332,  37  Pac.  10*2;  Woods  v.  Armstrong, 
^  Am.  Rep.  671;  Fowler  v.  Scully,  72  Pa.  St. 
456;  Seldenbender  v.  Charles'  Adm'rs,  4  Serg. 
ft  R.  151;  Brooks  ▼.  Cooper,  60  N.  J.  Eq. 
761,  26  Atl.  978. 

Applying  these  principles  to  the  contract 
before  us,  it  is  moat  manifest  that  it  is  not 
only  against  the  express  prohibition  of  the 
law,  but  that  the  law  makes  penal  upon  the 
part  of  a  pabltc  officer  the  entering  into  it. 
We  can  yield  no  assent  to  the  contention  that 
our  laws  apply  only  to  express  contracts. 
The  statute  itself  is  general  in  its  terms. 
Both  in  the  charter  provision  above  quoted, 
and  in  section  920  of  the  Political  Code,  these 
officers  are  forbidden  to  be  Interested  In  "any 
contract"  made  by  them.  The  only  difference 
between  an  express  contract  and  an  implied 
contract  is  that  in  the  former  all  of  the 
terms  and  conditions  are  expressed  between 
the  parties;  in  the  latter  some  one  or  more 
of  the  terms  and  conditions  are  implied  by 
law  from  the  conduct  of  the  parties.  Gen- 
erally, express  contracts  with  a  municipality 
are  made  under  the  system  of  competitive 
bidding.    Usually   this  is   made  compulsory 


by  law.  To  say  that  Implied  contracts  were 
not  prohibited  would  be  to  destroy  the  pur- 
pose and  efficiency  of  the  laws,  and  leave 
the  people  at  the  mercy  of  careless  or  un- 
scrupulous officers.  The  case  of  Smith  v. 
City  of  Albany,  61  N.  Y.  444,  is  very  similar 
to  the  one  at  bar.  The  council  of  the  city, 
of  which  plaintiff  was  a  member,  appropri- 
ated $2,000  for  defraying  expenses  of  a 
Fourth  of  July  celebration.  Upon  the  day 
plaintiff  furnished  horses  and  vehicles  for 
use  in  the  celebration,  and  the  fair  value  of 
their  use  was  the  sum  of  ^139.  The  Xew 
York  statute  made  it  unlawful  for  a  mem- 
ber of  any  common  council  to  become  a 
contractor  under  any  contract  authorized  by 
the  common  council,  and  authorized  sncU  con- 
tracts to  be  declared  void  at  the  instance  of 
the  city.  Here  was  an  implied  contract,  but 
it  was  one  prohibited  by  the  statute  law  as 
well  as  by  considerations  of  public  policy, 
and  the  plaintiff  was  denied  any  cecovery. 
Our  statutes  are  general  in  prohibiting  any 
officer  from  being  interested  in  such  con- 
tracts, and,  if  ever  there  was  an  occasion  for 
its  strict  enforcement,  It  certainly  exists  in 
a  case  such  as  this,  where  the  contractor 
is  a  member  of  the  common  council,  whose 
duty  it  is  to  make  snch  contracts  on  behalf  of 
the  city.  He  cannot  be  permitted  to  place 
himself  in  any  position  where  his  personal  in- 
terest will  conflict  with  the  faithful  perform- 
ance of  his  duty  as  trustee,  and  it  matters 
not  how  fair  upon  the  face  of  it  the  contract 
may  be  the  law  will  not  suffer  him  to  occupy 
a  position  so  equivocal  and  so  fraught  with 
temptation.  Note  the  situation  here  pre- 
sented. This  material  was  obtained  from  a 
member  of  the  city  council,  and  he,  aa  a 
member  of  that  council,  sits  in  judgment 
upon  the  validity  and  amount  of  bis  own 
claim.  If  he  does  not  act,  still  the  city  Is 
deprived  of  its  right  to  his  services  and  Judg- 
ment in  determining  these  very  questions. 

The  fact  that  the  claim  was  allowed  by  the 
council  does  not  give  to  it  a  validity  which  It 
otherwise  did  not  possess.  Pavement  Co.  y'. 
Broderick,  113  Cal.  628.  45  Pac.  863.  The 
duty  of  treasurer  Is  to  pay  only  legal  de- 
mands against  his  funds.  The  law  will  not 
imply  a  promise  to  pay  for  services  illegally 
rendered  under  a  contract  expressly  prohibit- 
ed by  law.  Gardner  v.  Tatum,  81  Cal.  370, 
22  Pac.  880.  For  the  foregoing  reasons  the 
Judgment  is  reversed,  with  directions  to  the 
trial  court  to  sustain  the  general  demurrer 
to  plaintifTs  complaint. 

We  concur:  TEMPLE,  J.;  McFARLAND,  J. 

a2SC«i.  M) 
PEOPLE  V,  HARRIS  et  al.     (Cr.  512.) 

(Supreme  Court  of  Qilifomla.    Jnne  16.   1889.) 

JUSTIFIABLE  HOMICIDE:— MANSLAUOHTKR— 
EVIDENCa. 
Deceased  inclosed  a  road  crosaine  his  prem- 
ises,  and  throitened  to  kill  accused  if  they   at- 
tempt«l  to  PUSH  over  it.     Shortly  thereafter  ac- 
cused, armed  with  guns,  started  to  pass  over  the 
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road  in  a  wagon,  cutting  the  fenoe.  Deceased 
left  his  plow,  went  to  the  house,  and  secured  a 
riflo.  AccnRod  Wfre  about  200  feet  away,  each 
with  a  gun  in  his  hand.  Deceased  started  from 
the  lioiisL-  (.oiviiids  u  tree  some  distance  in  front 
of  accused  and  near  the  road.  There  was  evi- 
dence that  accused  ordered  deceased  to  stop  and 
drop  his  rifle,  end  that  he  ordered  accused  to 
turn  and  retrace  their  steps.  As  deceased  was 
alwut  to  pass  behind  tlie  tree,  and  while  about 
10  feet  from  it,  accused  fired  at  him  and  killed 
him,  they  being  05  feet  distant  The  evidence 
justified  the  jury  in  saying  deceased  did  not  have 
his  riSe  pointed  at  accused  at  the  time.  HM 
to  sustain  verdict  of  manslaughter. 

Beatty,  C.  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county. 

J.  I.  Harris  and  Oeorge  Cardwell  were 
convicted  of  manslaughter,  and  they  appeal. 
Affirmed. 

R.  A.  Ling  and  F.  B.  Davis,  for  appellants. 
Atty.  Oen.  Ford,  for  the  People. 

6AROUTTE,  J.  Defendants  have  been 
convicted  of  manslaughter,  and  appeal  from 
the  Judgment  and  order  denying  their  mo- 
tion for  a  new  trial.  It  Is  insisted  that  the 
evidence  shows  a  case  of  Justifiable  homi- 
cide. The  facts,  briefly  stated,  are  as  fol- 
lows: The  deceased,  by  a  wire  fence,  closed 
a  road  extending  across  his  premises.  Two 
of  his  neighbors,  these  defendants,  claimed 
the  right  to  travel  upon  this  road.  Ill  feel- 
ing arose,  and  deceased  informed  them  that, 
if  they  attempted  to  pass  over  the  ivad,  he 
would  kill  them.  Some  days  thereafter  the 
defendants,  In  a  wagon,  armed  with  shotgun 
and  rifle,  a  third  man  driving  the  horses, 
started  to  travel  over  the  forbidden  road. 
They  cut  the  wires  of  the  fence,  passed  on, 
and  as  they  approached  the  house  of  the  de- 
ceased he  left  his  plow  standing  in  the  field, 
went  to  the  house,  and  reappeared  with  his 
rifle  In  bis  hands..  At  this  time  defendants 
were  about  200  feet  distant.  They  continu- 
ed upon  their  way,  one  or  both  of  them  upon 
the  ground  by  the  side  of  the  wagon,  each 
with  a  gun  in  his  hand.  The  deceased  start- 
ed from  the  house,  angling  towards  a  large 
tree  which  stood  some  distance  in  front  of 
defendants  and  near  the  road.  There  is  evi- 
dence that  at  this  point  of  time  defendants 
ordered  deceased  to  stop,  and  to  drop  his 
rifle.  There  is  also  evidence  that  deceased, 
at  about  the  same  time,  ordered  defendants 
to  turn  and  retrace  their  steps.  As  deceased 
was  about  to  pass  from  the  view  of  de- 
fendants behind  the  tree,  and  some  19  feet 
distant  therefrom,  they  fired  at  bim,  and  he 
fell  upon  the  ground,  dead.  This  point  was 
(!5  feet  distant  from  the  wagon.  The  posi- 
tion in  which  deceased  held  his  rifle  at  the 
time  he  was  killed  is  not  clearly  disclosed, 
yet  from  the  evidence  the  Jury  would  have 
been  Justified  in  saying  that  it  was  not  point- 
ed towards  defendants. 

From  the  foregoing  evidence  the  Jury  bad 
a  right  to  say  that  this  affray  arose  between 
three  desperate,  determined  men;  that  these 


defendants  began  their  Journey  with  tbe  In- 
tention to  travel  over  the  premises  of  the 
deceased  at  all  hazards;  and  that  deceased, 
when  he  saw  them,  intended  to  stop  them 
at  all  hazards.  Upon  such  a  state  of  facts, 
any  qaestion,  legal  or  equitable,  as  to  the 
respective  rights  of  these  parties  in  the  road, 
becomes  wholly  ImmateriaL  In  this  regard 
the  case  is  similar  to  People  v.  Conkllng, 
111  ObI.  821,  44  Pac.  310,  where  the  court 
said:  "If  it  be  assumed  that  at  the  time 
of  the  killing  deceased  was  at  the  opaning 
In  the  fence  for  the  purpose  of  preventing 
the  defendant  at  all  hazards  from  going 
through,  and  if  it  also  be  assumed  that  de- 
fendant was  there  intending  to  pass  through 
at  all  hazards,  still  the  question  of  self- 
defense  is  presented  to  the  Jury,  regardless 
of  tbe  respective  rights  of  the  parties  to  the 
road.  Under  such  circumstances,  the  man 
who  began  the  deadly  affray— that  is,  who  by 
some  overt  act  caused  the  other  as  a  reason- 
able man  to  believe  that  he  was  in  danger 
of  loss  of  life  or  limb— placed  himself  with- 
out the  protection  of  the  law,  and  must  take 
the  consequences,  whether  those  consequen- 
ces be  his  death  upon  the  ground,  or  the 
penalty  imposed  after  trial  by  Judge  and 
Jury."  Looking  at  this  picture  formed  ttom 
the  evidence,  we  deem  the  showing  made 
ajnpie  to  support  the  verdict  We  see  but 
little  difference,  viewed  with  the  eyes  of  the 
law,  in  the  relative  positions  of  these  three 
persons  at  the  moment  prior  to  the  shooting. 
While,  If  the  positions  had  been  reversed, 
and  deceased  at  that  moment  had  fired 
and  killed  tbe  defendants,— and  such  killing 
would  have  been  manslaughter  or  worse,— 
still  it  does  not  follow  that  defendants  may 
not  be  guilty.  Certainly,  if  the  purpose  of 
deceased  was  to  place  himself  In  the  road 
in  front  of  defendants,  and  thereby  try  and 
stop  them  from  proceeding  further  on  their 
way,  and  his  rifle  was  lying  upon  his  arm, 
not  pointed  in  the  direction  of  the  defend- 
ants, then  they  had  no  right  to  shoot  when 
they  did,  for  there  was  no  overt  act  by  de- 
ceased at  that  time  which  Justified  them  in 
taking  his  life.  Under  the  evidence,  the 
Jury  were  authorized  in  declaring  the  condi- 
tions to  be  such  as  here  suggested.  The 
theory  of  defendants  probably  was  that  de- 
ceased was  about  to  use  the  tree  for  a  barri- 
cade, and,  safely  ensconced  behind  it,  shoot 
them  down.  Yet  the  deceased  could  well 
have  used  his  house  for  that  purpose,  and 
never  have  ventured  into  the  open  at  all. 
These  things  were  all  matters  for  the  Jury  to 
weigh  and  gauge  and  reason  upon,  and  mat- 
ters upon  which  their  conclusion  cannot  be 
set  aside  by  this  court  As  already  sug- 
gested, from  the  evidence  the  Jury  had  a 
right  to  say  that  these  three  men  were  with- 
in a  few  hundred  feet  of  each  other,  in  plain 
view,  guns  in  their  hands,  fingers  upon  tbe 
trigger,  and  with  enmity  and  deadly  deter- 
mination in  their  hearts.  The  Jury  had  the 
right  to  say  that  at  this  time  they  all  stood 
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.ipon  common  ground,  and  that  the  light  of 
the  law  shone  upon  all  alike.  An  overt  act 
at  this  critical  period  was  bound  to  cause  a 
tragedy;  and  the  Jury  were  Justified  in  say- 
ing, under  the  law  and  facts,  that  the  de- 
fendants should  not  have  fired  the  fatal 
shots.  We  have  examined  the  instructlona 
given  and  refused,  and  find  nothing  demand- 
ing a  reversal  of  the  Judgment.  There  Is  no 
error  in  the  record.  For  the  foregoing  rea- 
sons, the  Judgment  and  order  are  affirmed. 

We  concur:  VAN  DYKE,  J.;  HARRISON, 
J.;  McFARLAND,  J.;  HEXSHAW,  J.; 
TEMPLE,  J. 

BEATTY,  O.  J.  I  dissent.  The  claim  up- 
on the  part  of  appellants  that  the  verdict  of 
the  Jury  was  against  the  evidence  cannot  be 
upheld.  There  was  clear  proof  of  a  volun- 
tary killing,  from  which  the  law  raised  a 
presumption  of  malice.  To  rebut  this  pre- 
sumption, the  burden  of  proving  self-defense 
devolved  upon  defendants;  and,  since  the 
Jury  were  not  bound  to  believe  the  testimony 
'  of  their  w^itnesses.  It  cannot  be  said,  as  mat- 
ter of  law,  that  the  verdict  Is  without  evi- 
dence to  sustain  it.  I  cannot,  however,  agree 
with  the  view  of  the  evidence  taken  in  the 
opinion  of  the  court  wherein  it  seems  to  be 
held  that,  even  If  it  is  accepted  as  true,  it 
does  not  make  out  a  case  of  self-defense. 
The  road  in  question  was  one  which  had  been 
used  by  the  defendants  and  others  for  years, 
and  was  the  only  means  of  Ingress  and  egress 
to  and  from  the  valley  for  loaded  wagons. 
The  deceased,  when  he  came  to  live  on  the 
place  where  he  was  killed,  found  the  road 
open  and  In  common  use  across  the  public 
land  upon  which  he  was  merely  a  settler, 
and  the  evidence  shows,  without  contradic- 
tion, that  he  sought  and  obtained  the  consent 
of  bis  neighbors,  including  these  defendants, 
to  Inclose  this  road  upon  the  express  condi- 
tion that  he  should  construct  a  new  road 
outside  of  his  Inclosure  in  all  respects  as 
good  as  the  old  road.  In  pursuance  of  this 
agreement,  he  put  a  wire  fence  across  the 
old  road,  and  made  a  pretense  of  construct- 
ing a  new  one,  but  the  evidence,  which  is 
wholly  uncontradicted,  abundantly  shows 
that  the  new  road  was  impassable  for  load- 
ed wagons.  It  was  with  difficulty  that  half 
a  load  could  be  hauled  over  It  and  defend- 
ants aad  others  were  obliged  to  make  two 
trips  to  bring  in  one  load.  The  defendants 
could  not  market  their  produce  or  obtain  sup- 
plies for  their  families.  Under  these  cir- 
cumstances, they  announced  to  deceased  tlieir 
mtention  to  resume  the  use  of  the  old  road, 
whereupon  he  plainly  told  them  that  he  would 
kill  any  man  who  attempted  to  pass  that 
way.  Emphasis  was  imparted  to  this  threat 
by  the  notoriously  bad  character  of  deceased. 
The  evidence  shows  abundantly,  and  witliout 
contradiction,  that  he  was  a  quarrelsome, 
turbulent,  and  dangerous  man.  always  arm- 
ed and  ready  on  every  occasion  to  resort  to 


violence.  The  defendants,  on  the  contrary, 
were  shown  to  hare  been  men  of  quiet  and 
peaceable  dlsixisition.  This,  then,  was  the 
situation  of  affairs:  The  defendants,  by  the 
wrongful  act  of  the  deceased,  were  shut  off 
from  the  only  practicable  road  by  which  they 
could  take  their  produce  to  market  or  bring 
in  supplies  for  their  families.  They  were 
in  urgent  need  of  relief.  They  had  a  clear 
legal  right  to  travel  over  the  old  road.  The 
obstructions  erected  by  deceased  constituted 
a  public  nuisance,  which  they  were  autiior- 
Ized  to  abate;  but  they  were  warned  by  de- 
ceased that  their  lives  were  to  be  the  forfeit 
If  they  attempted  to  exercise  their  rights. 
What  were  they  to  do?  They  had  the  choice 
to  submit  to  a  lawless  invasion  of  their 
rights,  or  to  assert  them.  They  chose  the 
latter  alternative,  and,  in  my  opinion,  made 
the  proper  and  manly  choice.  Nor  are  they 
to  be  blamed  for  going  armed,  if  their  only 
Intention  was  to  defend  themselves  against 
a  felonious  assault,  and  there  is  not  a  par- 
ticle of  evidence  that  they  intended  to  make 
any  other  use  of  their  arms.  The  open 
threats  of  deceased,  his  notorious  bad  char- 
acter, and  his  constant  state  of  preparation 
for  deadly  hostilities  warranted  the  appre- 
hension that  they  might  be  called  upon  to 
defend  their  lives,  and  his  subsequent  con- 
duct justified  their  precautions.  They  enter- 
.ed  upon  the  road  without  any  breach  of  the 
peace,  and  when  deceased  saw  them  he  left 
the  field  where  he  was  at  work,  proceeded  di- 
rectly to  his  house,  without  saying  a  word, 
armed  himself  with  a  repeating  rifle,  and 
made  for  the  secure  shelter  of  a  large,  live  oak 
tree.  But  one  construction  could  be  put  up- 
on his  conduct,  and  that  was  that  he  was 
seeking  a  position  from  which  he  would  hold 
the  others  at  his  mercy,  and  no  reasonable 
man  could  have  avoided  the  conclusion  that 
their  lives  were  In  imminent  danger.  He  was 
shot  when  he  had  only  six-feet  to  go  to  shel- 
ter himself  behind  the  tree,  and  after  he  had 
been  repeatedly  warned  to  stop  by  the  de- 
fendants, according  to  the  testimony  of  their 
witnesses.  The  wife  of  the  deceased,  the 
only  other  eyewitness  of  the  affair,  testified 
that  she  had  heard  no  such  warning,  and  to 
this  extent  and  upon  this  point  alone  the  evi- 
dence is  conflicting.  Upon  the  evidence, 
therefore,  assuming  it  to  be  true,  I  consider 
the  plea  of  self-defense  to  have  been  well 
sustained.  But,  as  above  stated,  there  was 
against  this  evidence  a  legal  presumption  of 
malice,  from  the  voluntary  killing;  and,  up- 
on the  theory  that  the  Jury  discredited  the 
testimony  for  the  defense,  the  verdict  may 
be  upheld.  I  see  no  reasqn,  however,  why 
the  evidence  for  the  defense  should  have  been 
discredited.  So  far  as  it  appears  upon  the 
record,  the  vritnesses  were  fair  and  disinter- 
ested, as  they  were  wholly  unlmpeached. 
Their  testimony  makes  out  a  case  in  which 
the  deceased,  a  bad  and  dangerous  character, 
was  grossly  in  the  wrong,  in  which  he  was 
clearly  the  aggressor,  and  In  which  the  de- 
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fendants,  while  peaceably  exercising  their 
legal  lights,  were  forced  to  defend  their 
llyes.  Such  being  the  case,  I  think  we  are 
justified  In  scrutinizing  closely  the  instruc- 
tions of  the  covfft  on  the  law  of  self-defense 
In  order  to  discover  whether  tliey  were  as 
full  and  clear  and  explicit  as  the  defendants 
had  a  right  to  demand. 

As  to  most  of  the  charge  of  the  court  there 
is  no  criticism  to  make;  but  there  were  three 
Instructions  proposed  by  the  defendants  in 
which  the  jury  were  told  that,  if  they  be- 
lieved certain  facts  to  have  been  established, 
then  the  killing  was '  justifiable,  and  they 
must  acquit  the  defendants.  It  Is  conceded 
that  these  Instructions  were  correct  as  fram- 
ed, but  the  court  modified  each  of  them  by 
substituting  for  the  direction  to  acquit  the 
formula  that  (in  the  case  supposed)  the  de- 
fendants "had  the  right  to  defend  themselves 
even  to  the  taking  of  the  life  of  Hilton." 
This  action  of  the  court  is  defended  upon 
the  ground  that  the  Instructions  meant  just 
the  same  thing  after  the  alteration  as  be- 
fore. It  is  perhaps  true  that  they  do  mean 
to  a  lawyer  just  as  much  in  one  form  as  In 
the  other,  but  evidently  the  judge  of  the  su- 
perior court  thought  that,  in  their  mo^fied 
form,  they  would  carry  some  different  mean- 
ing to  the  jurors,  else  why  should  he  take 
the  trouble  to  make  the  change?  The  ques- 
tion for  the  jury  was  what  should  be  their 
verdict  In  the  Instructions  as  prayed  they 
were  told,  and  correctly  told,  that  their  ver- 
dict, in  view  of  certain  supposed  facts,  should 
be  not  guilty.  In  the  altered  form  of  the 
instructions  they  were  merely  told  that  on 
the  same  state  of  facts  the  defendants  had 
a  right  to  defend  themselves  even  to  the  ex- 
tent of  taking  life.  It  is  true  that  to  any 
lawyer,  and  probably  to  most  laymen,  the 
conclusion  from  this  proposition  would  appeal- 
inevitable  that  the  defendants  should  be  ac- 
quitted. But  why,  when  an  instruction  is 
properly  framed,  and  states  the  proper  ver- 
dict to  be  rendered  upon  the  hypothetical 
case,  should  the  court  emasculate  it  by  strik- 
ing out  the  conclusion  and  substituting  In  its 
place  a  proposition  from  which  the  conclu- 
sion can  only  be  inferred?  I  think  the  de- 
fendants should  have  a  new  trial. 


(125  Cal.  196) 

In  re  RUXYON'S  ESTATE.     (Sac.  655.) 

(Supreme  Ourt  of  California.    June  21,  1809.) 

EXECUTORS  —  COMPENSATION  —  PROVISION  IN 
WILL— RENUNCIATION— EXTRAOR- 
DINARY SERVICES. 

1.  A  testator,  deeming  the  commissions  allow- 
ed by  law  insufficient,  gave  his  executors  ?5,000 
each  in  full  compensation  for  their  services  as 
executors.  One  had  been  in  his  employ  at  a 
salary  of  $100  per  month  as  manager  of  bis 
(arms,  and  continued  so  to  act  after  bis  death, 
without  renouncing  tbe  compensation  allowed  in 
the  will.  Belli  that,  under  Code  Civ.  Proc.  f 
1616,  making  the  provisions  in  the  will  for  ex- 
ecutors' compensation  full  compensation  unless 
renounced,  he  was  not  entitled  to  further  allow- 
ance for  extraordinary  services. 


2.  The  provision  of  Code  Civ.  Proc.  g  161C, 
is  not  affected  by  section  1618,  providing  that 
"in  all  cases"  such  further  allowance  may  be 
made  for  extraordinary  services  as  the  court 
may  deem  reasonable,  the  cases  referred  to  be- 
ing those  provided  for  in  the  first  sentence  of  the 
same  section,  viz.  "where  no  compensation  is  pro- 
vided by  will,  or  the  executor  renounces  all  claim 
thereto." 

Department  1.  Appeal  from  superior  court, 
Sacramento  county. 

In  tbe  settlement  of  the  estate  of  Solomon 
Runyon,  deceased.  There  was  an  order  set- 
tling the  annual  account  of  the  executors,  and 
they  appeal.    Affirmed. 

A.  P.  Catlin,  for  appellants.  Albert  M. 
Johnson,  for  Ora  Runyon-Buckman.  White 
&  Seymour,' for  Elmina  Adeline  Runyon. 

HARRISON,  J.  Appeal  from  an  order  set- 
tling the  annual  account  of  the  executors, 
and  striking  therefrom  an  item  of  $1,226.88 
for  extraordinary  services  claimed  to  have 
been  rendered  by  one  of  the  executors.  The 
appellants  are  the  executors  of  the  last  will 
and  testament  of  the  deceased,  and  in  his 
will  appointing  them  he  made  the  following 
provision  in  reference  to  their  compensation: 
"In  lieu  of  the  commissions  allowed  by  law 
for  executors,  which  I  deem  insufficient,  I  do 
hereby  provide  that  my  said  executors  shall 
be  entitled  to  receive  the  sum  of  five  thou- 
sand (15,000)  dollars  each  as  and  for  full 
compensation  for  their  services,  respectively, 
as  such  executors,  in  addition  to  their  actual 
expenses."  Neither  of  the  executors  tiled  a 
renunciation  of  his  claim  for  compensation 
.provided  by  the  will. 

The  personal  estate  of  the  testator  was  val- 
ued In  the  inventory  returned  by  them  at  the 
sum  of  $245,405,  and  the  real  estate  at  $99, 
500,  and  in  the  account  presented  by  them 
for  settlement  it  appears  that  tbe  estate  of 
the  decedent  accounted  for  by  them  amounts 
to  $422,244.  The  real  estate  consisted  of  four 
farms,  not  adjoining  each  other,  and  aggre- 
gating about  1,650  acres,  the  most  distant 
being  about  18  miles  apart  A  portion  of  this 
land  was  planted  to  fruit  trees,  and  devoted 
to  the  culture  and  production  of  fruit,  and  a 
portion  was  rented  to  tenants.  One  of  the 
executors  (Dann)  had  been  in  the  service  of 
the  testator  for  upwards  of  10  years  prior  to 
bis  death,  at  a  salary  of  $100  per  month,  as 
tbe  active  manager  of  all  bis  farming  opera- 
tions, both  In  the  culture  of  fruit  and  other 
produce,  and  upon  the  death  of  the  testator 
the  executors  deemed  it  for  the  advantage  of 
the  estate  that  he  should  continue  In  this 
management;  and  he  thereupon  continued  to 
manage  the  farms  and  business  connected 
therewith.  It  is  for  thfs  management  that 
his  claim  for  extraordinary  services  was  made, 
computed  at  the  rate  of  $100  per  month.  The 
court  finds  that  Mr.  Dann  was  well  qualified 
to  perform  these  services,  and  that  they  were 
beneficial  to  the  estate,  and  that  the  Income 
of  the  estate  was  increased  thereby,  and  also 
that  the  services  were  not  such  as  were  In- 
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cumbent  upon  blm  in  the  common  course  of 
his  duties  as  executor. 

Section  1616,  Code  OIv.  Proc,  provides  that 
the  executor  "shall  be  allowed  •  •  •  for 
his  services  such  fees  as  are  provided  In  this 
chapter;  but  when  the  decedent  by  his  wlU 
makes  some  other  provision  for  the  compen- 
sation of  his  executor,  that  ^hall  be  a  full 
compensation  for  his  services,  unless  by  a 
written  Instrument  filed  in  the  court  he  re- 
nounces all  claim  for  compensation  provided 
by  the  will."  As  no  renunciation  of  the  claim 
for  the  compensation  provided  by  the  will 
was  filed  by  either  of  the  executors,  the  court 
was  required  under  this  section  to  hold  that 
the  provision  thus  made  was  a  "full  compen- 
sation for  his  services,"  and  to  deny  bis  claim 
,  for  any  further  allowance  for  extraordinary 
services.  It  will  be  observed  that  the  amount 
of  compensation  provided  in  the  will  is  large- 
ly in  excess  of  the  commissions  to  which  the 
executors  would  have  been  entitled  If  no  pro- 
vision had  been  so  made,  and  It  \s  reason- 
able to  suppose  that  when  the  testator  ap- 
pointed the  manager  of  his  farms  to  be  one 
of  his  executors  he  had  this  fact  in  mind,  and 
made  the  appointment  in  order  that  after  hla 
death  his  estate  might  continue  to  receive  the 
benefit  of  his  services  and  experience  as  such 
manager,  and  that  he  fixed  the  amount  of  his 
compensation  In  contemplation  thereof.  The 
statement  in  his  will  that  he  deemed  the  com- 
missions allowed  by  la^^  to  be  insufliclent 
compensation  implies  that  he  expe<!ted  that 
they  would  perform  other  duties  than  those 
ordinarily  required  of  an  executor. 

We  cannot  assent  to  the  proposition  of  the 
appellants  that  the  provision  In  section  1618, 
Code  Civ.  Proc.,  "In  all  cases  such  further  al- 
lowance may  be  made  as  the  court  may  deem 
just  and  reasonable  for  any  extraordinary 
services,"  authorized  the  court  to  disregard 
the  provisions  of  section  1616.  The  cases 
here  referred  to  are  those  provided  in  the  first 
sentence  of  the  section,  viz.  "When  no  com- 
pensation Is  provided  by  the  will,  or  the  ex- 
ecutor renounces  all  claim  thereto."  The 
amount  provided  by  the  will  must  be  taken 
as  fbe  measure  of  compensation  which  the 
testator  deemed  ample  for  all  services  to  l>e 
rendered  In  the  execution  of  the  trust,  and 
K"  the  executors,  either  upon  assuming  their 
office,  or  by  reason  of  unexpected  circumstan- 
ces occurring  during  the  course  of  their  ad- 
ministration of  the  trust,  are  called  upon  to 
perform  extraordinary  services,  they  must 
first  renounce  the  compensation  provided  by 
the  will  before  they  can  be  entitled  to  any  al- 
lowance for  such  additional  services.  The 
compensation  of  an  executor,  whether  accord- 
ing to  the  rates  fixed  by  the  statute,  or  as 
determined  by  the  testator,  is  not  a  gratuity, 
but  is  In  consideration  of  the  services  he  may 
render,  and  the  amount  fixed  by  the  statute 
Is  deemed  ample  compensation  for  the  serv- 
ices ordinarily  required.  If  the  executor 
would  claim  that  his  services  entitle  him  to 
a  greater  compensation  than  that  allowed  by 


the  statute,  he  must  first  renounce  that  pro- 
vided by  the  wUI,  and  the  court  can  then 
make  him  such  allowance  as  will  fully  com- 
pensate him.  Unless  such  renunciation  Is 
mad6,  the  provision  in  the  will  will  be  held, 
under  section  1616,  to  be  "full  compensation" 
for  his  services. 

The  right  of  an  executor  to  receive  com- 
pensation for  extra  services,  in  addition  to 
the  statutory  allowance,  was  very  fully  con- 
sidered in  Collier  v.  Munn,  41  N.  T.  143.  In 
that  case  one  of  the  executors  was  an  attor- 
ney at  law,  and  at  the  request  of  his  co-ex- 
ecutors, and  upon  their  agreement  with  him 
that  he  should  be  compensated  therefor,  he 
rendered  services  as  an  attorney  in  certain 
Important  litigation  for  the  protection  of  the 
estate,  which  were  of  great  value  and  advan- 
tage to  the  estate.  The  court  held,  however, 
that,  notwithstanding  the  services  rendered 
did  not  devolve  upon  him  as  an  executor,  and 
were  not  snch  as  could  be  required  of  him  by 
virtue  of  his  office,  he  was  not  entitled  to  any 
compensation  therefor;  that  the  commissions 
allowed  by  law  must  be  his  entire  compen- 
sation for  all  the  services  ren^red  by  him  In 
the  discharge  of  his  trust  The  order  is  af- 
firmed. 

We  concur:  GAROUTTEi  J.;  "VAN  DYKE,  J. 


(IS  c«l.  l<8) 

BERGEN  et  al.  v.  FRISBIB.     (Sac.  572.) 

(Supreme  Court  of  California.    June  20.  1899.) 

ATTORNEY  AND  CLIENT— CONTRACTS— PUBLIC 

POUCY— "EXPEDITING"  JUDICIAL 

DECISIONS. 

1.  Defendant,  having  a  claim  {tendiDg  before 

the  secretary  of  the  interior  for  timber-land  en- 
tries, employed  attorueys  to  "secure  a  favorable 
and  final  decision,"  anil  agreed  to  pay  them  10 
p'cr  cent,  of  the  value  of  the  land  should  a  patent 
be  secured,  and,  failing  that,  5  per  cent,  of  the 
money  already  paid,  it  its  return  be  secured. 
Uild,  that  the  contingent  character  of  the  fee 
did  not  render  it  an  immoral  contract. 

2.  The  tact  that  the  attorneys  were  to  assist 
in  securing  a  "favorable  decision"  did  not  taint 
the  contract. 

3.  The  fact  that  the  attorneys  did  nothing 
but  "expedite"  the  decision  did  not  avoid  the 
contract,  there  being  nothing  unprofessionai  or 
against  public  policy  in  influencing  decisions  of 
the  land  department  in  a  proper  way. 

Department  1.  Appeal  from  superior  court. 
Shasta  county. 

Action  by  B.  F.  Bergen  and  Thomas  Jewett 
against  Edward  Frlsbie.  From  a  judgment 
for  plaintiffs,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Garter,  Dozier  &  Wells,  for  appellant    P. 

P.  Primm,  for  respondents. 

GAROUTTB,  J.  Defendant  Prlsble,  bad 
certain  matters  pertaining  to  timber-land  en- 
tries made  by  him  pending  before  the  secre- 
tary of  the'  interior  at  Washington.  He  bad 
paid  $2,0.j0  to  the  government  upon  these 
entries,  and  was  desirous  of  the  Issuance  of 
the  patents  to  him  for  the  land.    These  mat- 
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ten  had  been  long  delayed  in  the  land  de- 
partment, whereupon  defendant  entered  Into 
a  contract  with  plaintiffs  whereby  he  en? 
gaged  their  eervices  as  attorneys  for  the 
purpose  of  having  the  said  entries  ratl&ed 
and  declared  yalld;  and,  If  such  ratification 
and  contlnnatlon  could  not  be  accompllBhed, 
then  to  take  action  to  recover  from  the  gov- 
ernment the  said  sum  of  $2,050,  paid  as 
aforesaid.  This  contract  provided:  "In  con- 
sideration of  such  services  the  said  party 
of  the  first  part  has  this  day,  •  •  •  and 
In  addition,  provided  said  parties  of  the  sec- 
ond part  succeed  In  securing  a  favorable  and 
final  decision  In  favor  of  said  entries,  the 
said  party  of  the  first  part  will  pay  the  said 
attorneys  ten  per  cent,  of  the  then  value  of 
the  lands  embraced  in  said  entries,  and 
should  the  said  attorneys  fall  in  securing 
such  favorable  decision,  but  In  lieu  of  which 
they  succeed  in  having  the  United  States 
refund  the  said  two  thousand  and  fifty  dol- 
lars to  the  said  party  of  the  first  part  then 
and  in  that  case  the  said  party  of  the  first 
part  agrees  to  i>ay  the  said  attorneys  five 
per  cent,  of  the  amount  so  recovered."  Un- 
der this  contract  plaintiffs  wrote  various 
letters  to  the  land  department  at  Washing- 
ton, urging  an  early  decision  of  the  pending 
matters,  and  also  retained  a  firm  of  attor- 
neys at  that  place  to  assist  in  securing  a 
favorable  conclusion  of  the  matters  pending. 
In  the  course  of  time  patents  were  issued 
to  defendant,  and  thereafter  plaintiffs 
brought  this  action  under  the  contract  to  re- 
cover 10  per  cent,  of  the  value  of  the  land 
as  their  compensation.  Judgment  went  for 
plaintiffs,  and  defendant  has  appealed  from 
the  judgment  and  order  denying  his  motion 
for  a  new  trial. 

Defendant  declares  that:     "The  contract 
relied  npon  by  the  plaintiffs  was  for  serv- 
ices to  be  performed  by  them  for  the  defend- 
ant by  influencing  the  official  action  of  pub- 
lic officers  of  the  government  favorable  to 
tbe  defendant  on  matters  then  pending  be- 
fore snch  officers,  for  compensation  contin- 
gent npcm  success.    Such  a  contract  Is  void 
as  against  good  morals  and  public  policy, 
and  the  performance  of  the  services  under 
such  a  contract  affords  no  ground  of  recov- 
ery."   He  attaches  much  Importance  to  the 
fact  that  the  fee  fixed  by  the  contract  for 
tbe  services  to  be  performed  was  dependent 
npon  success,  namely,  issuance  of  the  pat- 
ents.   As  tending  to  indicate  the  Immorality 
of  the  contract,  the  contingent  character  of 
the  fee  works  no  such  result    The  contract 
is  good  or  bad  regardless  of  that  question. 
Hoffman   v.   Vallejo,  45  CaL   564;    Stanton 
V.    Embrey,  98  U.  S.  548.     We  have  care- 
fully scanned  the  face  of  this  contract  and 
find    nothing    whatever    there    to    Justify    a 
Judicial  declaration  that  it  is  against  good 
niorals.    There  was  no  secrecy,  no  deception, 
no  fraud,  no  corruption.    It  was  an  ordinary, 
everyday  contract.   Thousands  of  similar  Im- 
port probably  have  been  made  and  executed. 
57P.-50 


The  fact  that  plaintiffs  were  retained  to  as- 
sist in  securing  a  favorable  decision  of  the 
matters  pending  certainly  does  not  taint  the 
contract.  Defendant  would  hardly  engage 
their  services  for  any  other  purpose. 

It  Is  next  claimed  that  the  evidence  dis- 
closes that  the  plaintiffs  did  nothing  under 
the  contract  except  expedite  the  decision 
of  the  litigation.  Even  if  it  should  be  con- 
ceded that  their  labors  were  largely  directed 
towards  that  end,  still  such  labor  upon  the 
part  of  these  attorneys  is  not  of  itself  un- 
professional. The  means  and  manner  to  be 
employed  are  the  all-important  factors  in 
marking  the  validity  or  invalidity  of  the  con- 
tract We  see  no  one  of  Its  provisions  that 
stamps  it  void  as  against  public  policy  and 
good  morals.  Neither  do  we  find  anything  in 
the  evidence  indicating  any  act  done  by  the 
plaintiffs  that  to  any  degree  could  be  con- 
strued Improper.  The  employment  of  per- 
sons to  influence  legislation,  or  to  influence 
declslo-^.s  of  the  land  department  or  even  the 
decisions  of  Judicial  tribunals',  in  a  proper 
way,  is  not  against  sound  public  policy,  and 
this,  too,  even  though  the  compensation  for 
tbe  labor  to  be  performed  is  contingent  upon 
successful  results.  Tlie  means  and  methods 
to  be  used  must  be  improper,  or  else  such 
employment  is  perfectly  legitimate  in  the 
eyes  of  the  law.  We  do  not  see  how  a 
contract  upon  its  face  would  be  void  as 
against  public  policy  whereby  attorneys  were 
retained  by  a  party  litigant  to  assist  in  se- 
curing a  favorable  decision  from  this  conrt 
upon  litigation  pending  before  it,  even  though 
the  compensation  of  such  attorneys  was  to 
be  contingent  upon  success.  In  the  absence 
of  anything  to  the  contrary,  this  court  would 
certainly  assume  it  to  be  valid  and  enforce- 
able at  law.  If  such  be  the  rule  of  law  as 
to  contracts  pertaining  to  the  Judicial  action 
of  this  court  that  law  is  good  enough  to  be 
applied  upon  a  contract  in  a  matter  pending 
before  the  secretary  of  the  Interior.  For  the 
foregoing  reasons,  the  Judgment  and  order 
are  affirmed. 

We  concur:    VAN  DXKK,  J.;  HARBISON, 


025  Cal.  129) 

PEOPLE   v.    CRANDALL.      (Or.    489.) 

(Supreme  Court  of  California.    June  17,  1899.) 

homicide:— PHOTOGRAPHS  ■-  COURT'S    DISCRK- 
TION— EXPERIMENTAL  TESTS— WITNESS- 
ES—PRACTICE!— IMPEACHMENT. 

1.  It  is  within  the  court's  discretion  to  admit 
photographs  of  tbe  scene  of  the  crime,  in  a 
murder  trial, 

2.  It  is  not  error  to  allow  experimental  tests 
in  a  murder  trial  to  be  made  by  the  prosecuting 
officers,  but  it  is  the  better  practice  to  have  such 
tests  made  by  other  witnesses. 

3.  UndcT  Code  Civ.  Proc.  S  2051,  providing 
that  a  witness  may  be  impeached  by  contradict- 
ory evidence,  or  by  evidence  that  his  reputation 
for  truth,  honesty,  or  integrity  is  bad,  but  not  by 
evidence  of  particular  wrongful  acts,  a  witness 
cannot  be  asked  on  cross-examination  as  to  par- 
ticular acts  of  immorality  on  her  part 
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In  bank.  Appeal  from  superior  court,  Los 
Angeles  county. 

Frank  Crandall  was  (ionvlcted  of  man- 
slaughter, and  be  appeals.    Reversed. 

W.  H.  Shinn  and  Earl  Rogers,  for  appel- 
lant.   Atty.  Gen.  Fitzgerald,  for  tbe  People. 

VAN  DYKE,  J.  The  defendant  was  tried 
upon  a  charge  of  murder,  and  convicted  of 
manslaughter.  He  appeals  from  the  Judg- 
ment and  from  an  order  refusing  a  new  trial. 

Tbe  homicide  was  committed  at  Ballon.i, 
on  a  lagoon  near  the  beach,  between  Santa 
Monica  and  Redondo,  in  the  county  of  Los 
Angeles.  The  only  defense  urged  was  that 
the  life  of  the  deceased  was  taken  by  the  de- 
fendant In  necessary  self-defense.  Some 
two  weeks  prior  to  the  homicide,  defendant 
rented  from  Hoagland  a  cabin  having  but 
one  room,  not  far  from  the  ocean  beach,  and 
near  the  cottage  occupied  by  Hoagland  and 
his  partner,  who  were  fishermen.  Soon  aft- 
er, William  White  and  Bowman  (the  deceas- 
ed) Joined  Crandall,  at  his  request,  and  occu- 
pied the  cabin  with  him.  On  the  Sunday 
preceding  the  homicide,  they  were  Joined  by 
Mrs.  Crandall,  Mrs.  Bowman,  wife  of  deceas- 
ed, and  Maud  Xelson,  the  mistress  of  White. 
The  parties  spent  Sunday  night  at  the  cabin 
drinking.  During  the  night  a  quarrel  arose 
between  Maud  Nelson  and  Mrs.  Crandall,  in- 
to which  Bowman  and  defendant  were 
drawn.  According  to  the  testimony  of.  the 
defendant  and  his  wife,  Maud  Nelson  assert- 
ed that  defendant  had  made  improper  pro- 
posals to  Mrs.  Bowman,  and,  although  Mrs. 
Bowman  promptly  denied  the  accusation, 
Bowman  made  some  direful  threats  against 
defendant;  and,  as  White  sided  with  Bow- 
man, defendant,  who  was  an  invalid,  be- 
came alarmed,  and  left  the  cabin  at  about 
2  o'clock  in  the  morning.  He  and  his  wife 
went  to  Hoagland's  cottage,  where  they 
spent  the  balance  of  the  night.  There  they 
were  told  of  other  threats  made  by  Bowman 
against  the  defendant  In  the  morning  they 
rode  with  Hoagland  on  his  fish  wagon  to 
Los  Angeles;  being  afraid,  as  they  testified, 
to  remain  at  the  beach.  Nevertheless  de- 
fendant arranged  to  return  and  stop  at  the 
cottage  with  Hoagland,  and  took  along  some 
implements  for  baking  clams,  and  also  took 
with  him  a  revolver.  And  on  the  following 
Tuesday  he  procured  a  buggy  from  a  livery 
stable,  and  returned  to  the  beach  with  one 
Bremmerman.  Then,  having  put  up  his 
horse,  he  and  Bremmerman  proceeded  to  the 
cabin  to  get  some  goods  which  Crandall  had 
left.  While  collecting  his  things,  he  Inquired 
of  White  and  Maud  Nelson  for  Bowman,  and 
was  told  where  he  was.  Bowman  was  at 
the  time  lying  down  upon  the  sand,  some 
three  or  four  hundred  yards  distant,  and 
Crandall  and  Bremmerman  then  proceeded 
towards  him.  Bowman,  having  seen  them 
coming,  got  up  and  met  them.  When  they 
met,  Crandall  asked  Bowman  for  a  pair  of 


suspenders  which  he  had  loaned  him.  Bow- 
man took  them  off  and  banded  them  to  Cran- 
dall, and  thanked  him  for  their  use.  All 
three  then  turned  and  walked  together  to- 
wards the  cabin.  Bowman  soon  began  to 
complain  that  Crandall  had  refused  to  be 
security  for  him  for  a  small  bill  at  Los  Angel- 
es, and  charged  him,  also,  with  having  in- 
sulted his  wife.  When  Crandall  denied  this 
last  charge,  Bowman  suddenly  turned  upon 
him,  put  both  hands  upon  his  shoulders,  and, 
"glowering  down  at  him,"  said:  "You  lie. 
yon  God-damned  son  of  a  bitch.  I  will  fix 
you."  Crandall  then  asked  Bowman  to  let 
him  alone,  and  Jerked  away  from  his  grasp, 
drew  his  pistol,  and  shot  him.  Bremmer- 
man was  a  witness  for  the  prosecution,  and 
was  the  only  person,  other  than  the  partie«t. 
who  saw  the  affray,  although  there  were 
several  within  hearing.  There  was  a  differ- 
ence as  to  the  number  of  shots.  Defendant 
testified  (and  in  this  he  was  corroborated  by 
Bremmerman)  that  two  shots  were  fired  as 
rapidly  as  could  be  from  a  self-cocking  pistol. 
Defendant  claimed  that  both  shots  were  fired 
while  Bowman  was  standing  over  him,  and 
Bremmerman  testified  that  they  were  not 
more  than  two  or  three  steps  apart  when  the 
last  shot  was  fired.  Other  witnesses  testifi- 
ed to  four  shots,  and  that  d^endant  had 
admitted  that  he  had  fired  four.  Bowman 
turned  to  run  as  soon  as  possible  after  tlie 
firing  commenced,  and  the  prosecution  con- 
tended that  the  fatal  shot  was  fired  while 
deceased  was  retreating,  and  while  defend- 
ant stood  upon  a  ridge  of  sand  and  deceased 
was  running  down.  The  prosecution's  the- 
ory was  that  the  bullet  entered  at  the  back 
of  tbe  neck,  and  passed  downward  toward 
the  front,  cutting  the  subclavical  artery. 
Tbe  contention  on  the  part  of  the  defense 
was  that  the  fatal  bullet  was  fired  from  a 
point  below,  and  before  Bowman  turned 
around  to  retreat;  that  it  entered  the  breast 
near  the  armpit,  and  passed  back  and  up- 
ward, coming  out  at  the  back  of  the  neck. 
The  prosecution  seemed  to  have  had  two  the- 
ories,—one,  that  Crandall  bought  the  pistol 
and  went  to  the  beach  to  assassinate  Bo^v- 
man,  and  the  other  that,  even  if  the  first 
shot  was  Justifiable,  the  fatal  shot  was  fired 
after  Bowman  had,  to  the  knowledge  of  the 
defendant,  declined  further  controversy  and 
was  retreating.  Considering  the  verdict,  the 
latter  was  probably  the  theory  adopted  by 
the  Jury,  although  It  may  have  been  a  com- 
promise verdict  Defendant  testified  that  he 
did  not  stand  upon  this  ridge  when  be  fired 
at  tbe  deceased,  but  that  Bowman  stood 
above  and  facing  him,  and,  after  the  shots. 
I>assed  over  the  ridge,  falling  about  '1(X>  feet 
away  from  him.  To  these  questions '.the  evi- 
dence was  mainly  addressed.  ( 

There  had  been  a  previous  trial,  Wd,  to 
make  things  plain,  the  two  deputy  diskrict  at- 
torneys who  prosecuted  the  case  took  \  a  cam- 
era to  the  beach,  and  had  Btemmerm)an  and 
Jacobs  point  out  the  localities  to  th^m,  and 
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took  some  photographs,  which  were  Intro- 
duced  in  evidence  at  the  trial  as  diagrams. 
They  marked  upon  the  photographs  where 
other  witnesses  said  the  dead  body  of  Bowman 
was  lying,  and  where  such  witnesses  said  de- 
fendant told  them  he  stood  when  he  shot 
Bowman.  Such  witnesses  were  sworn,  and 
testified  that  they  correctly  pointed  out  such 
spots  to  said  deputies,  and  the  latter  testified 
that  the  localities  were  correctly  marked  ac- 
cording to  the  Information  given  to  them, 
but  the  diagrams  were  not  verified  by  the 
other  witnesses.  These  deputy  district  at- 
torneys also  testified  as  to  what  could  be 
seen  from  the  window  In  a  cabin,  to  support 
the  testimony  of  White,  whose  veracity  had 
been  attacked  by  other  evidence  to  the  ef- 
fect that  the  scene  of  the  conflict  could  not 
be  seen  from  the  window.  The  defendant 
strenuously  contends  that  the  admission  of 
the  photographs  and  the  testimony  of  the 
prosecuting  officers  was  erroneous,  chiefly  on 
the  ground  that  the  evidence  was  hearsay, 
was  manufactured  by  the  prosecuting  officers, 
and,  as  claimed  by  defendant,  was  a  gross 
abuse  of  their  semijudiclal  positions,  to  the 
prejudice  of  the  defendant  The  photographs 
were  used  only  as  diagrams,  and,  although 
more  complete  proofs  of  their  correctness 
could  well  have  been  required,  still  it  cannot 
be  said  the  trial  court  abused  Its  discretion 
in  allowing  them  to  be  used.  We  may  as- 
sume that  every  one  now  understands  the  limi- 
tations upon  the  use  of  the  photograph.  It 
presents  but  one  point  of  view,  and  may 
sometimes  make  an  unfair  representation  of 
the  points  at  issue.  Like  any  other  diagram. 
Its  value  must  be  determined  by  the  Jury 
from  all  the  evidence,  llje  evidence  was  no 
more  hearsay  than  any  evidence  of  a  survey- 
or who  makes  a  diagram  to  illustrate  some 
theory  of  a  case.  Its  value  depends  upon 
other  evidence.  The  evidence  was,  in  a  sense, 
manufactured  by  the  prosecution,  but  not  in 
an  offensive  sense.  Tests  are  sometimes 
made  and  proven  to  settle  certain  disputed 
possibilities.  We  are  not  prepared  to  say  it 
was  error  to  allow  them  to  be  made  by  the 
prosecuting  oflBcers,  although,  as  a  rule,  slhce 
their  office  is  quasi  Judicial,  it  would  have 
been  better  had  the  proof  been  furnished  by 
other  witnesses.  That  the  same  person 
should  be  both  advocate  and  witness  is  un- 
seemly, and  shocks  our  sense  of  propriety. 
There  is  no  application  of  the  recent  decision 
In  People  v.  Hill  (Cal.)  56  Pac.  443,  to  this 
case. 

The  defendant's  wife  was  called  as  a  wit- 
ness and  gave  Important  evidence  in  his  be- 
half. On  cross-examination,  for  the  avowed 
purpose  of  impeaching  her,  the  district  at- 
torney, against  continuous  objection  and  pro- 
test on  the  part  of  the  defendant,  was  allowed 
to  ask  a  series  of  questions,  which.  If  answer- 
ed affirmatively,  would  disgrace  and  degi-ada 
the  witness.  They  were  all  wholly  collateral 
and  outside  the  issues  in  the  case,  and  did 
not  refer  to  the  relation  of  the  witness  to  the 


parties,  to  the  subject  of  the  action,  or  to  the 
previous  testimony  of  the  witness.  The  aak- 
ing  of  the  questions  implied,  at  least,  an  as- 
sertion of  a  belief  on  the  part  of  the  attorney 
that  the  witness  had  been  guilty  of  gross  im- 
morality. It  is  charged  by  the  defense  that 
the  questions  were  not  asked  for  the  purpose 
of  getting  before  the  jury  the  testimony  of 
the  witness  upon  the  subject  of  Investigation, 
but  to  insinuate  damaging  charges  against  the 
witness,  which,  by  the  rules  of  evidence, 
neither  the  witness  nor  the  party  could  rebut, 
save  by  the  denials  of  the  witness,  whose 
credibility  was  affected  by  the  insinuations. 
That  this  charge  was  well  founded  is  proven 
beyond  cavil  by  the  record.  She  was  asked, 
by  a  great  variety  of  questions.  If  she  did 
not  live  by  prostitution.  She  was  questioned 
in  reference  to  particular  times  and  places, 
and  to  particular  men,  and  as  to  whether  she 
did  not  practice  special  modes  of  solicitation 
for  immoral  purposes.  To  all  these  questions 
the  witness  answered  in  the  negative.  The 
defendant's  contention,  that  by  the  decisions 
in  this  state  this  line  of  cross-examination  is 
not  allowable.  Is  correct.  Section  2().>1.  Codi? 
Civ.  Proc.,  says:  "A  witness  may  lie  im- 
peached, by  the  party  against  whom  he  was 
called,  by  contradictory  evidence,  or  by  evi- 
dence that  his  general  reputation  for  truth, 
honesty  or  integrity  is  bad,  but  not  by  evi- 
dence of  particular  wrongful  acts,  except  that 
it  may  be  shown  by  the  examination  of  the 
witness,  or  the  record  of  the  judgment,  that 
he  had  been  convicted  of  a  felony."  In  other 
states  there  is  apparently  a  conflict  of  de- 
cisions upon  the  subject.  See  Carroll  v. 
State,  32  Tex.  Cr.  R.  431,  24  S.  W.  100. 
where  the  matter  is  discussed,  and  the  cases 
cited.  But,  while  there  is  a  controversy  as 
to  whether  such  questions  can  be  permitted, 
there  Is  no  difference  in  holding  that,  when 
allowed,  the  answer  of  the  witness  must  oe 
accepted  as  conclusive.  In  asking  such  ques- 
tions the  questioner  takes  that  risk,  and  just- 
ly so,  because,  under  the  rules  of  evidence, 
no  other  witness  can  be  allowed  to  testify 
upon  the  subject.  Neither  the  witness  whose 
character  is  assailed,  nor  the  party  the  value 
of  whose  evidence  is  sought  to  be  discredited, 
can  sustain  the  witness  on  those  points  by 
other  witnesses.  The  only  evidence,  there- 
fore, which  is  allowed,  must  be  conclusive, 
and  should  be  taken  in  good  faith  as  true. 
This  court  has  held  in  a  number  of  cases 
that  the  answer  of  the  witness  to  this  class 
of  questions  must  be  taken  as  final  and  con- 
clusive, and  its  truthfulness  beyond  all  attack 
by  independent  evidence;  and  it  has  further 
been  repeatedly  held  that  such  callateral  mat- 
ters cannot  be  gone  into,  even  upon  cross- 
examination.  Section  2(^1  of  the  Code  of 
Civil  Procedure  expressly  forbids  the  impeach- 
ment of  a  witness  "by  evidence  of  particular 
wrongful  acts."  People  v.  Hamblln,  68  Cal. 
101,  8  Pac.  C8";  People  v.  O'Brien,  96  Cal. 
180,  31  Pac.  45;  People  v.  Un  Dong,  106  Cal. 
88,  39  Pac.  12;  People  v.  Wells,  100  CaL  462, 
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34  Pac.  1078;  People  ▼.  Sllva,  121  Cal.  668, 
54  Pac  146;  Pyle  v.  Plercy,  122  Cal.  383, 
65  Pac.  141;  Sharon  v.  Sharon,  70  Cal.  673, 
21  Pac.  26;  In  re  James'  Estate  (S..  b\  No. 
1,467,  filed  June  5,  18»»)  57  Pac.  57&  In 
People  T.  Uu  Dong,  Bupra,  the  court  say: 
"This  wbole  cotirse  of  examination  by  tbe 
prosecution  was  improper  in  the  liigbest  de- 
gree. The  questions  asked  were  not  only  in 
large  part  Tlolatlve  of  defendant's  rights  to 
have  his  cross-examination  confined  to  the 
subject-matter  of  his  testhnony  In  chief  [re- 
ferring to  former  cases],  but  the  obvious  pur- 
pose and  undoubted  effect  of  such  course  of 
examination  was  to  degrade  and  injure  the 
defendant  In  the  estimation  of  the  Jury.  Its 
allowance  was  therefore  erroneous  and  clear- 
ly prejudicial.  Nor  was  the  error  cured,  or 
the  prejudicial  effect  removed,  by  the  neg- 
ative answers  to  the  questions  allowed,  or  the 
sustaining  of  defendant's  objection  to  others, 
where,  as  here,  the  manifest  purpose  and  in- 
evitable tendency  of  the  questions  was  to  in- 
juriously affect  the  verdict  The  error  In  snch 
case  lies  in  permitting  an  examination  of  that 
character.  People  v.  Wells,  supra,"  In  the 
case  under  consideration,  after  the  prosecut- 
ing officers  had  gone  out  of  their  way  in  put- 
ting such  questions,  which  were  negatively 
answered,  and  which  answers,  under  all 
rules,  are  made  conclusive  of  the  facts,  they 
proceeded  in  their  argument  to  insinuate  to 
the  Jury  that  the  answers  were  not  true.  This 
demonstrated  conclusively  that  the  purpose  of 
asking  the  Improper  questions  was  to  make 
Insinuations  against  the  character  of  the  wit- 
ness, and  not  to  impeach  her  testimony,  and 
by  this  improper  mode  of  procedure  to  preju- 
dice the  defendant.  The  attorney  general  ar- 
gues that  other  testimony  in  the  case  tended 
to  show  that  the  witness  belonged  to  a  degrad- 
ed class.  If  so,  the  district  attorney  should 
have  relied  upon  such  evidence,  and  should  not, 
as  he  did,  have  voluntarily  rebutted  this  theory 
by  the  answers  of  defendant's  witness  to  his 
Improper  questions.  Judgment  and  order  re- 
versed, and  cause  remanded  for  a  new  trlaL 

We  consur:  GAHOUTTB,  J.;  McFAR- 
LAND,  J.;  HARRISON,  J. 

TEMPLE,  J.  I  concur  In  the  Judgment 
and  In  the  opinion  of  Mr.  Justice  VAN  DVKE, 
except  that  I  do  not  agree  that  questions 
Irrelevant  to  the  issues  In  a  case,  asked  for 
the  purpose  of  discreditiug.the  witness,  can 
never,  in  the  discretion  of  the  trial  Judge, 
be  asked  of  a  witness.  It  la  said  that  sec- 
tions 2U,~>1  and  2052  of  the  Code  of  Civil 
Procedure  prohibit  such  evidence.  In  ex- 
press terms,  these  sections  certainly  do  not. 
It  Is  stated  that  a  witness  may  be  impeach- 
ed (1)  by  contradictory  evidence;  (2)  by  evi- 
dence that  his  general  reputation  for  hon- 
esty and  Integrity  Is  bad;  and  (3)  by  prov- 
ing Inconsistent  statements.  Other  modes  of 
Impeachment  are  not  expressly  prohibited, 
and,  aver  since  the  existence  of  the  statute. 


other  modes  have  been  freely  resorted  ta 
Witnesses  are  constantly  cross-examined  a* 
to  their  bias  or  their  interest  la  the  case, 
their  relationship  to  the  parties,  and  also 
as  to  their  occupation  and  position  tn  the 
community;    also,  as  to  what  persons  they 
have  conversed   with  about  the   case,  and 
whether  they  have  been  paid  to  attend  court, 
etc.    These  are  all  matters  of  Impeachment, 
and  none  of  them  fall  within   the  modes 
specified  In  the  statute.    The  statute  has  in 
fact  never  been  treated  as  prohibiting  other 
usual    modes    of    impeachment;     and.    If   it 
was  intended  that  a  witness  could  not  be 
Impeached   except  in   the  specified   modes, 
there  would  have  been  no  occasion  for  the 
one  special  negative,  "but  not  by  evidence 
of  particular  wrongful  acts."    As  a  general 
rule,   the  cross-examination  should  be  con- 
fined to  the  subject-matter  of  the  direct  ex- 
amination, but  this  rule  necessarily  cannot 
apply  to  matters  of  Impeachment.     We  all 
agree  that  a  witness  cannot  be  asked  ques- 
tions merely  for  the  purpose  of  degrading 
him,  and,  while  there  has  been  much  contro- 
versy as  to  admlsslblity  of  such  evidence, 
no  one  contends  that  a  party  has  an  abso- 
lute right  to  indulge  In  such  examination. 
It  Is  not  permissible  to  go  into  the  former 
life  of  a  witness,  and  unnecessarily  drag  to 
light  ancient  scandals.    The  matter  is  almost 
entirely   within   the   discretion   of  the  trial 
court,  and  such  examination  should   be  per- 
mitted only  when  and  so  far  as  it  seems  to 
be  required  for  the  ends  of  Justice.    It  la 
said  that  the  earlier  rulings  were  against 
allowing  a  cross-examination  for  the  put- 
pose  of  testing  the  character  of   the   wit- 
ness, and  yet  I  find  In  a  work  as  early  as 
Roscoe's  Criminal   Evidence  the  following: 
"A   witness    may    be    questioned    In    cross- 
examination  not  only  on  the  subject  of  In- 
quiry, but  upon  any  other  subject,  however 
remote,  for  the  purpose  of  testing  his  char- 
acter for  credibility,  his  memory,  or  his  ac- 
curacy.     •      *      •     The  moment  It  appears 
that  a  question  is  being  put  which  does  not 
either  bear  upon  the   issue,   or  enable    the 
Jury  to  Judge  of  the  value  of  the  witness' 
testimony.  It  Is  the  duty  of  the  court  to  in- 
terfere, as  well  to  protect  the  witness  from 
what  becomes  an  Injustice  or  an  Insult,  as 
to  prevent  the  time  of  the  court  from  being 
wasted."     Greenleaf  states  the  rule  pretty 
much  in  the  same  way,     1  Greenl.  Ev.  { 
459.    The  question  discussed  by  him,  and 
which  be  says  "has  not  yet  been  brought 
into  direct  solemn  Judgment"  Is,  whether 
the  witness  Is  privileged,  and  may  decline 
to   answer.     He  expressly   states   that   the 
question  may  be  asked,  and  aees  no   good 
reason  for  allowing  a  privilege  to  the  wit- 
ness.   Rice,  in  bis  work  on  Evidence,  con- 
siders the  question  quite  elaborately.     He 
states  the  rule  to  be  that  "such  questions 
should  be  allowed  when  there  is  reason  to  be- 
lieve it  may  tend  to  promote  the  ends  of 
Justice,  but  they  may  be  properly  excluded 
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when  a  disparaging  course  of  examination 
seems  unjust  to  the  witness,  or  uncalled  for 
by  the  circumstances  of  the  particular  case." 
He  cites  the  case  of  President,  etc.,  t.  Loom- 
is,  32  N.  Y.  127,  where  the  discretion  of 
the  trial  court  is  asserted,  and  in  which  are 
cited  three  cases  tried  by  Lord  Ellenbor- 
ough,  in  one  of  which,  when  a  witness  was 
asked  if  he  had  not  been  tried  for  theft, 
the  court  ordered  the  witness  to  answer,  and 
told  him  be  would  be  sent  to  lail  if  he  did 
not.  In  another  he  told  the  witness  he 
could  answer  or  not,  as  he  pleased,  but  said. 
If  he  were -asked  such  a  Question,  he  would 
refuse  to  answer.  In  the  third,  the  judge 
stopped  the  examination,  and  would  not  per- 
mit the  question  to  be  answered,  although 
no  objection  was  made  by  any  one.  The  au- 
thor makes  it  plain  that  there  has  been  no 
such  discrepancy  in  the  English  cases  as  has 
been  supposed.  They  are  nearly  all  cases 
at  nisi  prius,  and,  whichever  way  the  court 
held,  it  was  within  the  rule  which  lodges  the 
discretion  in  the  trial  judge.  In  the  nature 
of  the  case,  no  fixed  rule  for  the  exercise 
of  the  discretion  can  be  laid  down.  In  White 
▼.  McLean,  47  Bow.  Prac.  193,  Is  a  full  dis- 
cussion of  this  subject,  as  also  in  Carroll 
T.  State,  cited  in  the  principal  opinion.  In 
1  Thomp.  Trials,  {  458,  it  is  said  that  the 
better  rule  is  that  the  trial  court  may  allow, 
limit,  or  refuse  such  examination,  and  Its 
rollng  is  not  subject  to  review  except  In 
cases  of  manifest  abuse.  See,  also,  Tayl.  Ev. 
f  1314  et  seq.  In  Stephens'  Digest  of  the 
Law  of  Evidence  it  is  said:  "Where  a  wit- 
ness is  cross-examined  he  may  be  asked  any 
question  which  tends  (1)  to  test  his  accuracy, 
veracity,  or  credibility;  or  (2)  to  shake  his 
credit  by  injuring  his  character.  He  may 
be  compelled  to  answer  any  such  qu^tlou, 
however  Irrelevant  to  the  fact  in  issue,  and 
however  disgraceful  to  himself,  except  where 
the  answer  might  expose  him  to  a  criminal 
charge,"  and,  under  our  statute.  It  may  be 
added,  where  it  tends  to  prove  particular 
wrongful  acts.  In  fact,  except  in  this  state, 
the  rule  Is  quite  oniform  that,  in  the  discre- 
tion of  the  trial  court,  such  questions  may 
be  asked.  Nor  do  I  admit  that  a  different 
rule  has  been  established  here.  Most  of 
the  cases  cited  have  no  bearing  upon  the 
general  proposition.  Of  course,  such  exam- 
ination is  not  allowable  in  every  case.  Where 
It  is  manifest,  as  in  People  v.  Wells,  and  in 
People  V.  Un  Dong,  supra,  that  the  examina- 
tion was  not  for  the  purpose  of  proving 
the  Immorality,  but  to  prejudice  by  insult- 
ing questions,  it  should  not  be  tolerated,  and 
it  would  be  error  to  permit  it.  In  Pyle  v. 
Piercy,  122  CaL  383,  S5  Pac.  141,  an  at- 
tempt was  made  to  prove  upon  cross-exam- 
ination of  a  married  woman  that  she  had 
been  too  intimate  with  her  husband  before 
their  marriage.  The  purpose  of  this  exam- 
ination may  well  have  been  held  to  be  to  in- 
sult the  witness.  This  court  simply  said, 
"A.  witness   cannot  be   Impeached   in   this 


way."  Upon  the  authorities  and  upon  prin- 
ciple, I  think,  the  trial  judge  may  permit 
such  examination  when  he  deems  that  the 
ends  of  justice  would  be  promoted  by  'So  do- 
ing; but,  if  he  refuses,  his  discretion  will 
rarely  be  interfered  with. 

We  concur:    RKiATTY,  C  3. ;  HENSHAW,  J. 


(12S  Col.  IM) 
SCHBERBR  t.  €K>0DWIN  et  al.    (S.  F. 
1.130.) 

(Supreme  Ck)urt  of  California.     June  20,  1899.) 

BJECTMKNT— EXECUTION  —  INJUNCTIOK— POS- 
SESSION —  COLLUSION  —  fiVIDENCB  —  PRE- 
SUMPTIONS —  BURDEN  OF  PROOF  —  DEEDS- 
LEASES  —  ASSIGNMENTS  —  CONSTRUCTION  — 
WITNESSES— IMPEACHMENT  —BQUITY— VER- 
DICT OF  JURY. 

1.  In  an  action  by  one  iu  possession  of  land  to 
enjoin  the  enforcement  of  a  judgment  of  eject- 
ment in  an  action  in  which  he  was  not  a  party, 
it  will  lie  presumed  that  he  obtained  possession 
undor  the  defendants  in  the  ejectment  action,  in 
the  absence  of  evidence  to  the  contrary. 

2.  He  does  not  overthrow  such  presumption  by 
proof  that  he  obtained  possession  through  a 
stranger  to  the  action  in  ejectment,  unless  he 
shows  that  the  stranger  was  in  possession  tiefore 
the  action  in  ejectment  was  commenced,  or  was 
entitled  to  possession  under  a  title  adverse  to 
that  of  plaintiff  in  ejectment. 

3.  On  the  issue  as  to  his  ri{^t  to  remain  iu 
possession,  he  has  tho  burden  of  showing  that 
his  possession  was  rightful,  and  under  a  title 
that  had  not  l)«en  determined  in  the  action  in 
ejectment,  or  that  possession  was  not  taken  by 
collusion  with  defendants  in  the  action. 

4.  A  Iesse<e,  selling  and  assigning  the  lease, 
together  with  ail  his  right  and  interest  in  the 
property,  thereby  conveys  all  the  title  that  he 
may  have  in  the  property. 

o.  In  an  action  to  enjoin  a  sheriCt  from  eject- 
ing a  plaintiff  under  a  judgme'nt  of  ejectment 
against  his  father,  plaintiff  testified  that  he  nev- 
er heard  of  the  action  against  his  father,  l>at 
he  was  shown  to  have  been  in  the  court  room 
during  a  portion,  of  the  trial.  He  testified  that 
be  did  not  know  whether  his  father  was  ever  in 
possession  of  the  land,  but  admitted  that  he  had 
been  living  with  his  father,  and  had  worked  for 
him  for  several  years.  He  obtained  from  hie 
father,  as  general  manager  of  a  corporation  in 
possession  of  the  land,  a  conveyance  of  the  per- 
sonal property  of  the  corporation,  and  testified 
that  be  agreed  with  his  father  to  permit  the 
corporation  to  reimain  in  possession  of  the  land 
without  any  charge  for  rent.  He  claimed  to 
have  taken  possession  under  a  deed  executed  by 
a  director  of  the  corporation  shortly  after  the 
rendition  of  a  judgment  of  the  supreme  court  af- 
firming the  judgment  of  ejectment.  Edd,  that 
plaintiff's  possession  was  taken  by  collusion  with 
his  father. 

6.  On  cross-examination  of  plaintiff's  witness, 
it  is  proper,  for  the  purpose  of  impeaching  him. 
to  show  that  his  testimony  is  contradictory  to 
that  previously  given  in  another  action,  though 
plaintiff  was  not  a  party  thereto. 

7.  Instructions  given  to  a  jury  in  a  suit  in 
equity  are  not  a  subject  of  an  exception,  the 
verdict  being  merely  advisory  to  the  court. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Injunction  by  E.  V.  Scheerer  agahist  James 
W.  Goodwin  and  others.  From  a  judgment 
for  defendants,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 
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Chas.  O.  Nagle,  for  appellant.  Edward  R. 
Taylor,  for  respondents.  Reddy,  Campbell 
&  Metson,  for  sheriff. 

HARRISON,  J.  The  defendant  Goodwin 
brought  an  action  in  ejectment  against  Jo- 
seph Scheerer  and  the  city  and  county  of  San 
Francisco  In  1S92,  In  which  Judgment  was 
rendered  In  his  favor  December  30,  1892, 
from  which  an  appeal  was  taken,  and  the 
Judgment  affirmed  In  this  court.'  106  Cal. 
C90,  40  Pac.  18.  After  the  remittitur  had 
been  filed  in  the  superior  court,  he  caused  a 
writ  of  restitution  to-be  issued  upon  the  Judg- 
ment; and  while  the  sheriff  was  in  the  exe- 
cution of  this  writ  the  plaintiff  herein  brought 
the  present  action  against  him  and  the  sheriff 
for  an  taijunctlon  against  its  execution,  and 
for  damages,  upon  the  ground  that  he  was 
In  possession  of  the  property  and  the  owner 
thereof.  Upon  the  trial  of  the  cause  the 
court  found  that  the  plaintiff  had  never  been 
the  owner  of  the  property,  and  that  his  pos- 
session thereof  was  taisen  by  collusion  with 
Joseph  Scheerer,  his  father,  for  the  purpose 
of  evading  the  force  of  the  aforesaid  Judg- 
ment. Judgment  was  accordingly  rendered 
in  favor  of  the  defendants,  from  which  the 
present  appeal  is  tal^en. 

Under  the  Judgment  in  the  action  of  Good- 
win T.  Scheerer,  the  sheriff  was  authorized 
to  remove  from  the  land  the  defendants  in 
that  action,  and  all  persons  found  thereon 
whose  possession  was  derived  under  the  de- 
fendants therein,  or  either  of  them;  and,  In 
the  absence  of  any  showing  to  the  contrary, 
it  will  be  presumed  that  all  persons  coming 
into  possession  of  the  premises  subsequent  to 
the  commencement  of  that  action  came  in 
under  the  defendants  therein.  This  presump- 
tion is  not  overthrown  by  showing  that  they 
came  in  under  a  stranger  to  the  action,  un- 
less they  also  show  that  such  stranger  was  in 
possession  at  or  prior  to  the  commencement 
of  the  action,  or  was  -entitled  to  the  posses- 
sion by  virtue  of  a  title  adverse  to  that  of  the 
plaintiff  in  the  action,  which  the  court  would 
be  authorized  to  protect  against  the  enforce- 
ment of  the  Judgment  Upon  the  issue  of 
their  right  to  remain  in  possession,  the  bur- 
den is  upon  them  to  show  affirmaUvely  that 
their  possession  Is  rightful,  and  under  a  title 
that  has  not  been  determhied  in  the  action, 
and  that  such  possession  was  not  talcen  by 
collusion  with  the  defendants  In  the  Judg- 
ment. Long  V.  Neville,  29  Cal.  131;  Leese  v. 
Clark,  Id.  664;  Wetherbee  v.  Dunn,  36  Cal. 
147. 

The  findings  of  the  court  that  the  plaintiff 
never  had  any  interest  in  the  land,  and  that 
his  entry  upon  the  land  was  by  collusion  with 
his  father  for  the  purpose  of  evading  the  Judg- 
ment against  his  father,  necessitated  a  judg- 
ment in  favor  of  the  defendants.  We  are  of 
the  opinion,  moreover,  that  the  evidence  be- 
fore the  court  authorized  it  to  make  these 
findings.  The  plainilflT's  claim  of  title  to  the 
land  rests  upon  a  conveyance  to  him  by  one 


Freund,  and  he  can  have  no  right  to  resist 
the  execution  of  the  writ  by  virtue  of  this 
conveyance,  unless  Freund  could  himself  have 
resisted  the  writ.  Freund's  rights  in  the 
property  are  based  upon  a  deed  made  to  him 
by  Joseph  Scheerer  in  July,  1891,  but  Joseph 
Scheerer  could  convey  no  greater  rights  than 
he  himself  then  had  in  the  bind.  He  testi- 
fied that  In  1875  he  "bought  out"  the  contract- 
ing firm  of  Brunt  &  Thurston,  but  there  is 
nothing  In  the  record  showing  that  Brunt  & 
Thurston  bad  any  possession  of  the  premises 
or  Interest  In  the  land,  and  It  was  shown  that 
in  December,  1890,  Joseph  Scheerer  took  a 
lease  of  the  land  from  the  city  and  county  of 
San  Francisco  for  the  term  of  three  years 
from  that  date;  and,  in  the  absence  of  any 
other  evidence  on  the  point,  his  possession 
thereafter  would  be  referable  to  this  lease. 
In  February,  1801,  he  sold  and  assigned  to 
the  "Joseph  Scheerer  Company,  a  corpora- 
tion," this  lease,  together  with  all  his  right 
and  interest  In  the  property  described  In  the 
lease,  so  that  at  the  date  of  bis  deed  to 
Freund  he  had  no  interest  In  the  property 
which  he  could  transfer  to  him.  The  court  was 
also  authorized  to  find  from  the  testimony  of 
Freund  that  the  conveyance  to  him  by  Schee- 
rer was  merely  a  security  for  Scheerer's  in- 
debtedness to  him. 

The  court  was  also  authorized  to  find  that 
the  subsequent  entry  of  the  plaintiff  was  col- 
lusive and  fraudulent.  He  testified  that  he 
had  never  heard  of  the  suit  of  Goodwhi  v. 
Scheerer,  or  of  his  father's  litigation  with  the 
city,  hut  it  was  shown  that  he  was  present 
in  court  during  a  portion  of  the  trial  of  that 
action.  He  also  testified  that  he  did  not 
know  whether  his  father  ever  occupied  or 
was  in  possession  of  the  property,  but  he  ad- 
mitted that  he  had  been  working  for  his  fa- 
ther for  several  years,  and  had  been  living 
with  him  during  all  the  time.  The  case  of 
Goodwin  v.  Scheerer  was  argued  In  the  su- 
preme court  In  February,  1895.  March  16. 
1895,  the  plaintiff  took  a  blU  of  sale  from  the 
California  Paving  Company  of  all  the  per- 
sonal property  upon  the  lot.  This  bill  of  sale 
purported  to  be  for  the  sum  of  $1,500,  but  he 
testified  that  it  was  given  to  him  for  wages 
due  hhn  from  the  paving  company.  His  fa- 
ther, as  president  of  the  i>aving  company,  ex- 
ecuted the  bill  of  sale  to  him;  and  be  testified 
that  he  then  agreed  with  his  father  that  the 
company  could  remain  there  without  any 
?harge  for  rent.  If  they  desired  It,  and  as  long 
as  they  chose,  but  that  he  made  no  agree- 
ment on  the  subject  with  the  company,  and 
that  the  company  continued  to  use  the  prem- 
ises for  Its  business.  His  father  was  the 
president  and  general  manager  of  the  com- 
pany, and  Freund  was  also  a  member  and 
one  of  the  directors  of  the  paving  company, 
but  the  plaintiff  did  not  know  whether  he 
was  the  secretary  of  the  company  at  that  time 
or  not.  The  Judgment  in  Goodwin  v.  Schee- 
rer was  afflmicd  in  this  court  April  3,  isai, 
and  in  the  ordinary  course  of  procedure  the 
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remlttltar  thereon  would  Issue  on  the  3d  of 
May.  On  May  1st  the  plaintiff  received  his 
deed  from  Freund,  and  assumed  control  of 
the  property.  The  observations  of  the  court 
in  Wetherbee  v.  Dunn,  supra,  are  appropriate 
here:  ''We  are  satisfied,  as  the  court  below 
must  have  been,  that  this  case  presents  an- 
other Instance  of  an  Indirect  effort  through 
other  parties  to  evade  the  process  of  the  court, 
and  deprive  the  plaintiff  In  an  action  to  re- 
cover land,  after  a  long  and  successful  litiga- 
tion, of  the  fruits  of  his  Judgment." 

Joseph  Scheerer  testified  that  he  had  not 
been  in  possession  of  the  land  since  he  gave 
the  deed  to  Freund;  that  at  that  time  he  de- 
livered the  possession  over  to  Fretind.  Upon 
cross-examination  his  testimony  at  the  trial 
of  the  action  of  Goodwin  v.  Scheerer  was 
called  to  his  attention,  and  the  plaintiff  ol>- 
jected  thereto  on  the  ground  that,  as  he  was 
not  a  party  to  that  action,  he  could  not  be 
bound  by  the  judgment  or  proceedings  there- 
in. The  court  overruled  his  objection,  to 
which  an  exception  was  taken,  and  allowed 
the  witness  to  be  questioned  thereon.  It  was 
competent,  upon  the  cross-examination  of  this 
witness,  for  the  purpose  of  Impeaching  his 
testimony  that  he  had  delivered  the  possession 
to  Freund,  to  show  that  he  had  given  con- 
trary testimony  at  the  former  trial.  It  is 
true  that  the  Judgment  In  that  action  would 
not  be  evidence  against  the  plaintiff  herein 
that  Joseph  Scheerer  was  in  possession  of  the 
land  at  the  time  that  action  was  brought, 
but  It  was  comjwtent  to  show  as  a  fact  here- 
in that  he  was  at  that  time  in  possession; 
and.  If  such  fact  could  be  shown,  the  Judg- 
ment would  be  binding  upon  all  persons  there- 
after coming  in  under  him.  It  appeared  that 
at  the  former  trial  he  testified  that  he  took 
possession  of  the  premises  about  two  years 
previous  thereto  under  a  lease  from  the  elty; 
that  he  was  then  put  Into  possession  by  the 
superintendent  of  streets,  and  had  been  there 
ever  since.  Upon  this  testimony  being  called' 
to  his  attention,  he  said  that  it  referred  to 
other  property  than  that  Involved  herein,  but 
It  was  shown  that  the  property  described  In 
the  lease  was  the  same  as  that  described  In 
the  complaint  In  this  action,  and  also  In  the 
complaint  In  the  action  of  Goodwin  v.  Schee- 
rer; and  the  witness  also  testified  that  this 
was  the  only  lease  that  he  had  ever  taken 
from  the  city.  Under  this  evidence  the  court 
was  fully  authorized  to  find  that  he  was  In 
the  possession  of  the  land  at  the  time  of  the 
former  action,  and,  under  Its  finding  that  the 
entry  of  the  plaintiff  herein  was  under  him, 
he  was  bound  by  the  Judgment  in  that  action. 

The  action  herein  is  In  equity,  but  the  court 
called  In  a  Jury  to  aid  It  in  its  decision,  and 
a  verdict  was  rendered  by  the  Jury  in  favor 
of  the  defendants.  It  does  not  appear  that 
there  were  any  special  Issues  submitted  to 
the  Jury.  The  court,  however,  made  its  find- 
ings of  fact,  in  which  It  adopted  the  conclu- 
sion of  the  Jury,  "the  appellant  has  objected 
to  certain  Instructions  given  to  the  Jury,  but, 


as  the  verdict  was  merely  advisory  to  the 
court,  these  Instructions  are  not  the  subject 
of  an  exception.  Richardson  v.  City  of  Eu- 
reka, 110  Cat.  441,  42  Pac.  065.  The  Judg- 
ment and  order  are  affirmed. 

We  coricur:     GAROUTTE,  J.;  VAN  DYKE, 


(126  Col.  197) 

KYLE  et  al.  v.  CRAIG.    (S.  F.  1,259.) 

(Supreme  Court  of  Cnlifornia.     June  17,  1809.) 

PLEADING  —  DEMURRER  —  GROUNDS  —  COM- 
PLAINT—CAUSE OF  ACTION— SUFFICIENCY— 
EVIIlENCE— LEADING  QUESTIONS  —  RES  OES- 
T^— COMPETENCY  —  DEPOSITIONS  —  OBJEC- 
TIONS TO  QUESTIONS— TAKING  DEPOSITION 
IN  SHORTHAND  —  APPEAL  AND  ERROR  — 
FAILURE  TO  POINT  OUT  SPECIFIC   ERROR. 

1.  A  ground  of  demurrer  "that  snid  complaint 
sets  up  two  counts  for  one  eanse  of  action  can- 
not be  considered,  as  it  is  not  a  ground  of  de- 
murrer, within  Code  Civ.  Proc.  8  430,  providing 
what  shall  be  grounds  of  demurrer. 

2.  Where  a  complaint  allefrcs  that  the  Krantee 
named  in  a  deed,  for  which  there  was  no  consid- 
eration, wi-ongfuliy  got  possession  of  it  and  pla- 
ced it  upon  record,  and  dnims  to  own  the  pro(icr- 
ty,  the  Brantor  is  entitled  to  relief,  though  it 
is  also  alleged  that  such  deed  was  made  by  the 
grantor  in  contemplation  of  immediate  death. 

3.  A  complaint  alleging  that  the  transfers  of 
property  were  made  in  view  of  immediate  death, 
and  that  defendant  was  to  earrj'  out  certain  writ- 
ten instructions  in  case  plaintiff  should  die,  and 
asking  for  a  reconveyance  of  the  property,  plain- 
tiff not  having  died,  is  not  uncertain  and  ambig- 
uous, in  that  such  written  instructions  are  not 
set  out,  as  the  instructions  are  immaterial,  tlie 
gist  of  the  action  being  to  compel  a  reconvey- 
ance. 

4.  The  allowance  of  leading  questions  is  in 
the  discretion  of  the  trial  court,  and  a  case  will 
not  be  reversed  on  such  grounds,  unless  there 
is  a  manifest  abuse  of  discretion. 

5.  Whore  there  is  a  question  as  to  whether  or 
not  plaintiff  transferred  his  property  In  contem- 
plation of  immediate  death,  a  question  calling  for 
the  conversation  had  hy  the  witness  with  [Jain- 
tiff  just  prior  to  and  at  the  time  plaintiff  made 
the  conveyance  is  relevant  and  material  as  a  part 
of  the  res  gestce. 

6.  Where  plaintiff,  in  contemplation  of  death, 
transferred  his  property  to  defendant,  with  the 
understanding  that  defendant  should,  after  plain- 
tiff's death,  dispose  of  the  property  according  to 
certain  instructions,  testimony  of  the  plaintiff  as 
to  his  intentions  when  he  made  the  transfers  is 
competent  and  material. 

7.  Under  Code  Civ.  Proc.  J  2032,  declaring  that 
in  taking  a  deposition,  if  the  parties  attend  at 
the  examination,  no  objection  to  the  form  of  an 
interrogatory  shall  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  time  of  the  examina- 
tion, objections  to  loading  questions  in  a  deposi- 
tion cannot  be  made  at  trial,  where  the  record 
does  not  show  that  the  objections  were  made  at 
the  time  of  taking  the  deposition,  but  shows  that 
the  counsel  attended  at  the  examination. 

8.  Where  the  certificate  of  the  notary  to  a  dep- 
osition shows  that,  when  the  deposition  was 
transcribed  into  longhand,  it  was  read  by  the 
notary  to  the  witness,  and  subscribed  by  him, 
an  objection  to  such  deposition  being  read  in  evi- 
dence, on  the  ground  that  it  was  taken  in  short- 
hand by  a  sliorthand  reporter  not  appointed  by 
the  court,  and  transcribed  into  longhand  by  such 
reporter,  is  properly  overruled. 

9.  Where  it  is  claimed  that  the  court  failed 
to  find  on  some  of  the  material  issues,  but  at- 
tention is  not  called  to  any  material  issue  upon 
which  there  is  no  finding,  and  counsel  falls  to 
point  out  in  his  brief  the  particular  is6ae  or  i»- 
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Eues  npon  which  there  should  hare  been  a  find- 
ing, the  court  will  not  search  the  record  to  dis- 
cover such  Isane  or  issues. 

10.  Where  the  particulars  in  which  the  evidence 
is  said  to  be  insufficient  to  justify  any  particular 
finding  or  part  thereof  are  not  pointed  out  in 
the  assignments  of  error,  the  assignment  will 
not  be  considered. 

11.  Where  counsel  failed  to  point  out  in  his 
brief  or  to  call  attention  to  the  particular  find- 
ing or  findings  claimed  to  have  no  support  in  the 
evidence,  and  the  particulars  in  which  such  find- 
ing is  not  supported,  the  question  will  not  be 
considered  on  appeal,  though  the  specifications 
in  the  assignments  of  error  are  sufficient. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Thomas  Kyle  and  B.  Sarle,  exec- 
utors, etc.,  against  Mary  Craig  to  compel  a 
reconveyance  of  property  alleged  to  be  held 
by  defendant  in  trust  for  plaintiffs.  There 
was  a  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

F.  J.  Castelhun,  for  appellant..  James  H. 
McEnigbt  and  Cbas.  L.  Patton,  for  respond- 
ents. 

COOPER,  0.  This  action  was  brought  by 
one  Robert  Bright  to  have  it  adjudged  that 
the  defendant  holds  the  legal  title  to  certain 
real  estate  described  in  the  complaint  In  trust 
for  plaintiff,  and  that  defendant  be  required 
to  execute  and  deliver  to  plaintiff  a  good  and 
sufficient  deed  to  said  real  estate,  and  also  to 
recover  certain  moneys  that  are  alleged  to  be 
the  property  of  plaintiff,  and  held  by  defend- 
ant in  trust  for  him.  The  facts,  as  shown  by 
the  record  and  found  by  the  court,  are.  In 
substance,  as  follows:  The  original  plaintiff, 
Robert  Bright,  and  the  defendant  were  broth- 
er and  sister,  and  for  many  years  prior  to 
June  7,  1895,  they  had  lived  together  In  the 
same  house,  and  on  the  most  friendly  and 
confidential  relations.  The  plaintiff  was  then 
about  78  years  old,  and  the  defendant  about 
76.  About  the  31st  of  May,  1895,  the  original 
plaintiff  was  afflicted  with  a  severe  strol^e  of 
paralysis,  and  became  so  HI  that  on  the  7th 
day  of  June  following  he  was  in  danger  and 
expectation  of  immediate  death,  and  while 
In  such  condition  he  assigned  to  defendant 
deposits  amounting  to  about  $17,000  in  cer- 
tain savings  banks,  and  also  executed  and 
acknowledged  a  deed  to  defendant  of  cer- 
tain real  estate  in  the  city  and  county  of  San 
Francisco,  particularly  described  in  the  com- 
plaint The  assignment  and  deed  were  made 
with  the  understanding  that  defendant  should, 
after  the  death  of  the  original  plaintiff,  dis- 
pose of  the  property  according  to  certain  In- 
structions given  to  defendant  by  said  plain- 
tiff. The  deed  was  never  delivered  to  de- 
fendant, but  was  placed  in  a  drawer  of  a  ta- 
ble In  a  room  then  occupied  by  said  plaintiff, 
and  afterwards,  without  the  knowledge  or 
consent  of  said  plaintiff,  defendant  took  the 
deed  from  the  said  drawer,  and  on  January 
7,  180G,  placed  the  same  of  record  with  the 
county  recorder  of  the  city  and  county  of 


San  Francisco.  There  was  no  consideration 
for  the  said  deed  or  the  transfer  of  said  bank 
accounts.  After  the  &th  day  of  June,  1895, 
the  plaintiff  ceased  to  be  In  danger  of  imme- 
diate death,  and  afterwards  he  demanded  of 
defendant  that  she  deed,  assign,  and  transfer 
the  said  property  back  to  plaintiff,  all  of 
which  she  refused  to  do.  She  not  only  refus- 
ed to  reconvey  the  property,  but  claimed  to 
be  the  owner  of  It  and  seised  in  fee  of  the 
real  estate.  The  plaintiff  on  the  2d  day  of 
March,  1897,  and  before  the  trial  of  this  case, 
died,  and  on  the  8th  day  of  March,  1897,  the 
present  plaintiffs,  as  special  administrators  of 
his  estate,  were  substituted,  and  plaintiffs 
are  now  the  executors  of  the  last  will  aod 
testament  of  the  original  plaintiff.  After  the 
date  of  the  transfers  of  said  real  and  person- 
al property,  and  prior  to  the  death  of  the 
original  plaintiff,  defendant  had  laid  out  and 
expended  $2,000  for  taxes,  Insurance,  nursing 
of  idaintlff,  etc.  Upon  these  facts  the  court 
below  deducted  $2,000  from  the  amount  of  the 
said  deposits,  and  gave  judgment  against  de- 
fendant for  the  balance,  and  that  the  defend- 
ant has  no  right,  title,  or  interest  In  said  real 
estate;  and  that  defendant  deliver  up  the 
said  deed  to  be  canceled,  and  be  enjoined 
from  setting  up  any  claim  to  the  lands  there- 
in described.  A  motion  was  made  for  a  new 
trial,  which  was  denied,  and  this  appeal  by 
defendant  is  from  the  Judgment  and  order. 
The  record  is  quite  voluminous,  and  counsel 
for  appellant  has  filed  a  brief  of  34  printed 
pages.  Cotmsel  for  plaintiffs  have  not  seen  fit 
to  file  a  reply,  and  thus  the  full  labor  of  In- 
vestigating all  the  questions  raised  in  appel- 
lant's brief  is  thrown  upon  this  court,  with 
'  no  assistance  from  plaintiffs'  counsel. 

Defendant's  counsel  urges  that  the  demur- 
rer to  the  amended  complaint  should  have 
been  sustained  upon  several  different 
grounds.  The  complaint  sets  forth  what  are 
claimed  to  be  the  facts  in  two  counts,— the 
first  count  being  In  regard  to  the  real  estate, 
and  the  second  count  In  regard  to  the  depos- 
its in  the  bank.  The  main  facts  are  set  forth 
by  the  pleader  "as  having  occurred  June  7, 
1895,  as  a  part  of  the  same  transaction." 
The  principal  ground  of  demurrer,  and  the 
one  first  urged,  is  "that  said  complaint  sets 
up  two  counts  for  one  cause  of  action."  Tliis 
Is  not  one  of  the  groimds  of  demurrer  laid 
down  in  the  Code  (Code  Civ.  Proc.  §  430), 
and  no  others  can  be  considered.  Hentsch  v. 
Porter,  10  Cal.  558;  Bemero  v.  Insurance 
Co.,  65  Cal.  380,  4  Pac.  382.  The  cases  cited 
in  appellant's  brief  relate  to  where  a  single 
act  or  transaction  is  made  the  subject  of  sep- 
arate actions.  Here  we  have  only  one  action 
In  regard  to  one  transaction,  although  tite 
same  is  set  forth  In  two  separate  counts.  The 
counts  might  be  both  considered  together  as 
a  narration  of  the  facts  upon  which  plain- 
tiffs rely  for  a  recovery.  If  ,the  facts  are 
fully  set  out,  although  given  in  what  the 
pleader  calls  "separate  counts,"  each  num- 
bered Into  separate  paragraphs,  It  can  make 
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no  difference,  and  cannot  Injure  or  prejudice 
the  defendant  In  any  way.  It  Is  next  claimed 
that  the  first  count  does  not  state  a  cause  of 
action,  because  it  Is  an  attempt  to  have  the 
court  declare  a  transaction  in  regard  to  real 
property  to  have  been  donatio  causa  mortis, 
and  that  a  gift  In  yiew  of  death  applies  to 
persona]  property  only.  The  answer  to  this 
Is  that  the  pleader  states  that  the  deed  was 
without  consideration,  and  was  never  dellv- 
«rcd  to  defendant  If  s  grantee  named  in  a 
deed,  to  whom  the  deed  was  never  delivered, 
and  for  which  there  was  no  consideration, 
wrongly  gets  possession  of  the  deed  and 
places  It  upon  record,  and  then  claims  to  own 
the  property  therein  described.  It  seems  to 
us  that  the  grantor,  upon  stating  and  prov- 
ing these  facts,  would  be  entitled  to  relief. 
The  point  is  further  urged  that  the  com- 
plaint is  uncertain  and  ambiguous,  in  that  it 
avers  that  the  defendant  would  dispose  of 
the  real  and  personal  property  in  accordance 
with  certain  written  instructions,  and  that 
the  same  are  not  set  out,  and  it  is  impossible 
to  determine  what  they  were.  The  complaint 
sets  forth  that,  as  the  transfers  were  made 
in  view  of  immediate  detfth,  defendant  was  to 
carry  out  certain  written  instructions  In  case 
plaintiff  should  die.  As  the  plaintiff  did 
not  die,  but  lived  to  claim  his  property,  and 
as  the  gist  of  the  action  is  to  compel  a  re- 
conveyance, the  written  instructions  are  im- 
material. There  is  no  claim  that  any  writ- 
teu  instructions  should  be  enforced,  and  no 
claim  as  to  anything  caused  by  the  want  of 
such  instructions  being  carried  out  We 
think  the  demurrer  was  properly  overruled. 
For  the  reasons  given  in  regard  to  ruling  up- 
on the  demurrer,  It  was  not  error  for  the 
court  to  refuse  to  compel  the  plaintiffs  to 
proceed  upon  one  count  only  of  their  com- 
plaint It  is  claimed  that  the  court  commit- 
ted many  errors  in  overruling  defendant's  ob- 
jections to  testimony.  There  are  87  of  these 
assignments  of  error  in  the  transcript  argued 
under  27  different  assignments  in  appellant's 
brief.  In  the  first  assignment  it  is  said  that 
the  court  erred  in  overruling  the  defendant's 
objections  to  three  questions  aslied  of  the 
witness  Dr.  Mays.  The  witness  had  attended 
Robert  Bright  more  or  less  for  five  years.  He 
was  called  in  to  see  him  professionally  about 
May  21,  1895,  and  attended  him  about  twice 
a  day  until  June  17th.  The  questions  were 
then  asked  of  the  witness:  "Q.  Did  yon  find 
him  in  the  same  condition  during  that  time?" 
The  witness  answered:  "His  condition  va- 
ried. Improving  slightly  after  a  few  months. 
During  the  first  week  following  the  30th  of 
May  bis  condition  became  worse.  Q.  As  a 
matter  of  fact  doctor,  was  Robert  Bright  in 
danger  of  death  at  that  time?"  The  witness, 
In  answer,  said:  "There  was  considerable 
danger  of  death.  For  some  time  I  thought 
death  might  ensae  at  any  time.  •  •  •  Q. 
Did  he  take  these  opiates  in  sufiicient  quan- 
tities to  impair  his  capacity?"  The  witness 
answered:     "No;    simply  sufficient  to  allay 


the  pain."  All  these  questions  were  object- 
ed to  upon  the  sole  ground  that  they  were 
leading,  and  the  objection  overruled.  This 
court  would  not  reverse  a  case  for  error  in 
the  matter  of  admission  of  testimony,  unless 
the  errors  were  in  regard  to  a  material  mat- 
ter affecting  the  substantial  rights  of  the 
parties.  Kller  v.  Kimbal,  10  Cal.  267.  It  U 
a  well  settled  rule  in  this  state  that  the  al- 
lowance of  leading  questions  is  in  the  discre- 
tion of  the  trial  court  and  that  a  case  will 
not  be  reversed  on  such  ground,  unless  there 
is  a  manifest  abuse  of  discretion.  White  v. 
White,  82  Cal.  462,  23  Pac.  276.  We  think, 
while  the  questions  were  leading,  that  there 
was  not  such  an  abuse  of  discretion  as  would 
warrant  us  in  holding  the  rulings  to  be  re- 
versible error.  One  Capp  had  been  for  many 
years  and  was  on  the  4th  of  June,  1895,  the 
agent  and  business  manager  of  the  said  Rob- 
ert Bright  He  was  sent  for  by  Bright  on 
said  day,  and  for  the  purpose  of  having  some 
disposition  made  of  his  property  in  case  he 
should  die.  When  called  as  a  witness,  after 
some  preliminary  questions,  and  after  stat- 
ing that  in  response  to  a  call  from  a  mes- 
senger, he  went  to  the  house  where  Bright 
was  staying,  this  question  was  asked:  "Q. 
State  what  conversation  you  had  with  Mr. 
Bright  on  this  occaBlon."  This  question  was 
objected  to  upon  the  ground  "that  it  was  in- 
competent, irrelevant,  and  immaterial."  The 
objection  was  overruled,  and  exception  taken. 
It  is  said  that  this  ruling  was  error,  for  the 
reason  that  the  conversation  was  not  had 
In  the  presence  of  defendant  and  that  even 
If  she  had  been  present.  It  was  irrelevant 
and  immaterial;  and,  further,  that  a  deed 
cannot  be  Invalidated  by  subsequent  declara- 
tions of  the  grantor.  We  think  the  evidence 
was  relevant  and  material  as  a  part  of  the 
res  gestse.  The  witness  had  been  called  up- 
on to  make  certain  arrangements  about 
Brlght's  property  in  case  he  should  die.  It 
seems  Bright  wanted  to  make  a  will,  and  at 
first  talked  about  that  but  afterwards  con- 
cluded to'  make  a  deed  to  his  sister,  and  gave 
the  witness  a  statement  of  what  he  wanted 
his  sister  to  do  with  the  property  in  case  he 
should  die.  It  was  alleged  In  the  complaint 
that  the  transfers  were  made  without  con- 
sideration and  in  expectation  of  immediate 
death.  The  answer  took  Issue  upon  this.  It 
was  therefore  necessary  to  inquire  fully  in- 
to the  acts  done  by  Robert  Bright,  and  bis 
motives  and  intentions.  The  very  question 
to  be  determined  was  as  to  whether  or  not 
the  transfers  were  made  with  a  belief  on  the 
part  of  Robert  Bright  that  he  was  nearing 
the  presence  of  the  monster.  Death.  The 
testimony  was  not  as  to  what  Bright  said 
after  the  transfers,  but  what  he  said  before 
he  made  them,  and  as  a  part  of  what  was  to 
be  done.  Where  it  is  necessary  to  inquire  in- 
to the  motive  of  a  particular  act  and  the  In- 
tention of  the  person  who  did  the  act  proof 
of  what  the  person  said  at  the  time  of  do- 
ing It  is  admissible  In  evidence  for  the  pur- 
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pose  of  showing  Its  true  character.  1  Greenl. 
Kv.  f  108;  1  Rice,  Ev.  {  211b;  1  Phil.  Ev. 
233.  In  the  case  of  Lund  t.  Inbabltauts  of 
Tyngsborough,  9  Cush.  43,  the  court,  In  a  very 
learned  and  exhaustive  review  of  the  law  as 
to  the  admissibility  of  hearsay  evidence,  said: 
"Perhaps  the  most  common  and  largest  class 
of  cases  In  which  declarations  are  admissible 
Is  that  In  which  the  state  of  mind  or  motive 
with  which  any  particular  act  Is  done  Is  the 
subject  of  inquiry;"  and,  after  discussing  the 
many  rules  and  exceptions,  laid  down  the 
rule:  "When  the  act  of  a  party  may  be 
given  In  evidence,  his  declarations,  made  at 
the  time,  and  calculated  to  elucidate  and  ex- 
plain the  character  and  quali^  of  the  act, 
and  so  connected  with  it  as  to  constitute  one 
transaction,  and  so  as  to  derive  credit  from 
the  act  Itself,  are  admissible  in  evidence.  The 
credit  which  the  act  or  fact  gives  to  the  ac- 
companying declarations  as  a  part  of  the 
transaction,  and  the  tendency  of  the  con- 
temporary declarations  as  part  of  the  trans- 
action to  explain  the  particular  fact,  distin- 
guish this  class  of  declarations  from  mere 
hearsay." 

It  Is  earnestly  contended  that  the  court 
erred  in  allowing  Bright  to  testify,  under 
the  objections  of  defendant,  as  to  his  inten- 
tions when  he  executed  the  deed  and  trans- 
fers of  property  to  defendant.  We  think 
the  testimony  was  competent  and  material. 
The  intentions  and  motives  of  Bright  were 
the  material  matters  being  Investigated.  In 
such  cases  the  universal  rule  is  to  receive 
the  witness'  testimony  as  to  his  Intentions. 
Whart.  Ev.  §§  482,  508,  055;  Snow  v.  Payne, 
114  Mass.  526;  Barnhart  v.  Fulkerth,  93 
Cal.  499,  29  Pac.  50.  The  objecUons  and 
exceptions  in  the  transcript  from  the  seventh 
to  the  eighty-seventh,  inclusive,  are  to  ques- 
tions asked  In  the  deposition  of  the  plaintiff, 
which  was  admitted  and  read  In  evidence.  A 
large  number  of  the  questions  are  objected 
to  upon  the  ground  that  they  are  leading, 
It  does  not  appear  from  the  record  whether 
or  not  the  objections  were  made  at  the  time 
of  taking  the  deposition,  but  It  does  appear 
that  counsel  for  defendant  attended  at  the 
examination.  The  Code  (Code  Civ.  Proc.  § 
2032)  lays  down  the  rule  that  In  taking  a 
deposition,  if  the  parties  attend  at  the  exam- 
ination, no  objection  to  the  form  of  an  in- 
terrogatory shall  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  time  of  the  ex- 
amination. We  have  examined  all  the  as- 
signments as  to  errors  in  receiving  testi- 
mony, under  the  objections  of  defendant,  and 
we  do  not  find  any  one  of  suf&clent  impor- 
tance that  we  think  we  would  be  justified  in 
holding  the  rule  prejudicial  error.  The  dep- 
osition of  Robert  Bright  was  offered  In  evi- 
dence, and  counsel  for  defendant  objected  to 
It  being  read,  upon  the  ground  "that  it  was 
taken  in  shoi-thand  by  a  shorthand  reporter 
not  appointed  by  the  court,  and  transcribed 
into  longhand  by  such  reporter,  against  the 
objections  of  defendant's  counsel  made  at 


the  time."  The  court  below  asked  coi,aisel 
for  defendant  if  there  was  any  claim  that 
the  deposition  was  not  correctly  transcribed, 
and  counsel  said:  "That  as  to  that  he  could 
not  say."  The  certificate  of  the  notary 
shows  that,  when  the  deposition  was  tran- 
scribed Into  longhand,  It  was  by  the  notary 
carefully  read  to  the  witness,  and,  being  by 
blm  first  corrected,  was  subscribed  by  the 
witness  In  the  presence  of  the  notary.  It 
is  claimed  that  the  words  of  the  witness 
must  be  written  down  by  the  notary,  unless 
the  parties  agreed  upon  a  different  mode, — 
citing  Code  Civ.  Proc.  $  2006. 

Counsel  says  In  his  brief:  "It  Is  not  claim- 
ed that  the  notary  might  not  have  employed 
a  clerk  to  wiite  down  the  questions  and  an- 
swers with  a  pen  or  machine,  but  it  was  im- 
proper to  employ  the  sister  of  counsel  for 
plaintiff."  It  does  not  appear,  except  in  the 
brief  of  counsel,  that  the  sister  of  counsel 
for  plaintiff  was  Employed  as  shorthand  re- 
porter. If  the  notary  could  employ  a  clerk 
to  write  down  the  questions  and  answers 
with  a  machine,  we  fail  to  see  why  a  re- 
porter could  not  take  down  the  questions 
and  answers.  When  a  witness  gives  an  an- 
swer, and  It  is  written  out  In  longhand,  it 
could  not  be  a  valid  objection  that  the  an- 
swer remained.  In  the  memory  of  the  writer 
until  he  committed  It  to  paper.  But,  clearly, 
when  an  answer  Is  given  by  a  witness,  it  re- 
mains with  the  person  writing  and  In  his 
memory  until  it  is  transferred  to  paper.  If 
the  writer  should  take  it  down  In  characters 
only  known  to  himself,  and  thus  preserve  the 
memorandum  of  each  question  and  answer 
until  he  afterwards  had  time  to  write  it 
down  In  longhand,  we  fail  to  see  why,  when 
finally  ti-ansferred  to  longhand.  It  is  not 
written  down  as  completely  as  if  done  as  the 
words  fell  one  by  one  from  the  lips  of  the 
witness.  We  think  the  Code  clearly  eon- 
templates  this  course.  Code  Civ.  Proc.  J 
2038.  The  hinguage  is,  "Upon  the  appear- 
ance of  the  witness  the  judge  or  Justice  must 
cause  his  testimony  to  be  taken  In  writing," 
etc.  It  is  also  provided  that  the  deposition, 
when  completed,  must  be  carefully  read  to 
the  witness  and  corrected.  If  desired,  and 
then  subscribed  by  him.  This  makes  the 
reading,  correcting,  and  signing  the  neces- 
sary and  material  thing  to  be  done,  and  it 
was  done  in  this  case.  The  object  of  requir- 
ing the  witness  to  sign  the  deposition  Is  to 
make  him  responsible  for  Its  phraseolog^y. 
for  by  signing  he  adopts  the  language  as  bis 
own.  Weeks,  Dep.  §  321.  It  is  claimed  that 
the  court  failed  to  find  on  some  of  the  ma- 
terial Issues.  Our  attention  Is  not  called  to 
any  material  issue  upon  which  there  Is  no 
finding,  and,  as  counsel  has  not  seen  fit  to 
point  out  In  his  brief  the  particular  issue  or 
Issues  upon  which  there  should  have  been  a 
finding.  It  cannot  be  expected  that  we  will 
go  through  tho  record  on  an  independent 
voyage  of  discovery. 

Defendant's  counsel  assigns  some  15  errors 
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In  which  he  claims  the  evidence  la  Insuffi- 
cient to  Justify  the  flndings.  The  only  speci- 
fication wherein  the  cTldence  is  alleged  to  be 
insufficient  Is,  "The  evidence  is  insufficient 
to  Jastlfy,"  etc.  Unless  the  particulars  in 
which  the  evidence  is  said  to  be  Insufficient 
to  Justify  any  particular  finding  or  part 
thereof  are  pointed  out  in  the  assignment  of 
error,  we  cannot  notice  the  assignments  here. 
Code  Civ.  Proc.  {659;  De  Molera  v.  Martin, 
120  CaL  544,  62  Pac.  826.  And,  even  if  tbp 
specifications  in  the  assignments  of  error 
were  sufficient,  counsel  has  not  pointed  out 
in  his  brief  and  called  our  attention  to  the 
particular  finding  or  findings  claimed  to  have 
no  support  In  the  evidence,  and  the  particn- 
iars  in  which  such  finding  is  not  supported 
by  the  evidence.  In  such  case  we  do  not 
deem  it  our  duty  to  Investigate  the  questions 
as  to  the  insufficiency  of  the  evidence.  We 
advise  that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:    CHIPMAN,  a;  BRriT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(21  Wash.  232) 

MURPHY  V.  CURRIB,  Sheriff,  et  al. 

(STEWART  et  al.,>InterTeaers). 

(Supreme  Conrt  of  Washington.    Jane  12,  1899.) 

ASSIGNMENT  OF  ERROR— BRIBIF— EXCEPTIONS. 

Where  an  exception  is  not  referred  to  in 
the  assignments  of  error  or  in  the  argument,  and 
the  brief  does  not  refer  to  the  page  of  the  rec- 
ord for  verification,  as  required  by  the  supreme 
coort  rules,  it  must  be  disregarded. 

Appeal  from  superior  court,  Snohomish 
county;   Franii  T.  Reld,  Judge. 

Action  by  William  Murphy  against  Dan 
Onrrie,  as  sheriff,  and  another.  Stewart  and 
others  intervened.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  and  interveners  appeaL 
Affirmed. 

Denney  &  Hulbert,  for  appellant  interveners. 
Bell  &  Austin,  for  appellant  Murphy.  James 
Klefer,  for  respondents. 

GORDON,  C.  J.  Appellants  in  this  cause 
were  plaintiffs  in  actions  brought  in  the  Jus- 
tice court  against  one  Contine,  and  in  those 
actions  had  attached  the  property  which  is 
here  in  dispute.  After  the  levy  of  the  writs 
of  attachment,  respondent  Carstens  & 
Earles,  acting  through  the  respondent  sher- 
iff, began  proceedings  to  foreclose  a  chattel 
mortgage  upon  the  property.  Thereafter 
the  foreclosure  proceedings  were  removed  to, 
and  tried  out  In,  the  superior  court  of  Sno- 
homish county.  The  question  to  be  deter- 
mined is  the  priority  of  lien.  It  appears 
that  the  Seattle  Box  &  Manufacturing  Com- 
pany had  given  a  chattel  mortgage  to  the  re- 
spondent Carstens  &  Earles  upon  certain 
mill  machinery,  including  a  planer;  the  lat- 
ter being  the  only  property  here  in  dispute. 


The  mottgage  was  given  to  secure  an  Indebt- 
edness of  1700.  Subsequently  Contine,  being 
desirous  of  purchasing  a  planer,  was  Inform- 
ed by  respondent  of  Its  mortgage,  and  direct- 
ed to  the  mortgagor.  Negotiations  resulted 
in  the  planer  being  shipped  by  the  mortga- 
gor to  Contine,  and  in  respondent's  crediting 
the  mortgagor  upon  the  note  with  the  sum 
of  |400.  It  also  api)ear8  that  Contine  had  at 
that  time  an  open  account  with  the  mortga- 
gee, to  whom  he  was  mailing  shipments  of 
lumber.  The  real  question  is  whether  the 
mortgagee  released  its  lien  or  waived  its 
rights  under  the  mortgage.  The  lower  court 
found  that  there  was  no  such  intention,  and 
this  finding  is  well  supported  by  the  evi- 
dence. Appellants'  contention  is  that  the 
transaction,  In  effect,  amounted  to  a  surren- 
der by  the  mortgagor  to  the  mortgagee  of 
the  portion  of  the  mortgaged  property  in  dis- 
pute, and  a  subsequent  sale  by  the  mortga- 
gee to  Contine.  We  do  not  think  that  tlie 
evidence  Justifies  this  contention.  Among 
the  exceptions  to  the  findings  of  the  trial 
court,  we  find  in- the  brief  of  appellants  the 
following:  "They  except  to  the  finding  of  the 
court  wherein  the  court  finds  that  one  Con- 
tine, acting  for  himself,  •  •  •  purchas- 
ed from  the  said  mortgagor  •  •  »  the 
said  planer  *  •  •  for  the  sum  of  5400, 
and  that  said  purchase  was  made  with  the 
consent  of  said  Carstens  &  Earles,  for  the 
reason  that  the  evidence  In  this  case  shows 
that  said  Contine  purchased  said  planer  of 
said  Carstens  &  Elarles,  the  mortgagee,  and 
for  the  further  reason  that  when,  upon  the 
trial  of  said  cause,  the  attorneys  for  said  In- 
tervener offered  to  introduce  further  testi- 
mony to  show  that  Carstens  &  Earles,  the 
mortgagee  herein, -sold  said  planer  to  said 
Contine,  the  court  then  and  there  stated  that 
further  testimony  upon  that  question  was 
unnecessary,  and  that  the  testimony  already 
in  was  sufficient  to  show  that  fact"  Among 
the  assignments  of  error  there  Is  no  refer- 
ence to  this  exception,  nor  is  the  argument 
In  the  brief  in  any  wise  directed  to  it  The 
brief  nowhere  refers  to  the  record  for  veri- 
fication, and  the  page  Is  not  given,  as  re- 
quired by  the  rules  of  tills  court  We  think 
counsel  for  the  respondent  Is  correct  in  ur- 
ging that  this  exception  must  be  disregarded. 
However,  there  is  one  sufficient  and  satisfac- 
tory ground  for  affirmance.  It  is  that  there 
was  no  intention  on  the  part  of  the  mortga- 
gee to  release  its  lien  or  waive  Its  mortgage. 
The  sale  was  not  made  to  a  purchaser  with- 
out notice,  and  we  think  It  a  fair  Inference 
from  the  evidence  that  Contine  bought  sub- 
ject to  the  mortgage,  rather  than  that  he 
took  it  clear  of  the  mortgage  lien.  The  au- 
thorities relied  upon  by  appellants  establish 
the  doctrine  that  where  a  mortgagee  con- 
sents that  a  mortgagor  may  sell  the  prop- 
erty free  of  the  mortgage,  or  consents  to  a 
sale  made  to  a  purchaser  without  notice,  he 
waives  his  rights  under  the  mortgage.  Ttiat 
doctrine  can  have  no  appUcatiou  to  the  fact* 
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as  found  In  the  present  case.    The  decree 
must  be  affirmed. 

DUNBAR,  ANDERS,  RBAVIS,  and  FUL- 
LERTON,  JJ.,  concur. 


{21  Wash.  707) 

STATE  V.  JASPER. 
(Supreme  Court  of  Washington.    June  1,  1899.) 

CRIMINAL  LAW— APPEAXr-INCOMPLETB 
RECORD. 
Where,  on  appeal  from  a  conviction,  the 
statement  of  facts  does  not  purport  to  contain 
all  the  evidence,  and  no  exceptions  are  preserved 
in  the  record,  which  contains  neither  the  ii>struc- 
tions  nor  any  motion  for  new  trial,  and  the  in- 
formation sufficiently  charges  the  offense,  the 
judgment  will  l>e  affirmed. 

Appeal  from  superior  court,  Okanogan 
county;    C.  H.  Neal,  Judge. 

J.  W.  Jasper  was  convicted  of  obstructing 
a  public  highway,  and  be  appeals.    Affirmed. 

H.  X.  Martin  and  J.  C  Kleber,  for  appel- 
lant.   A.  W.  Barry,  for  the  State. 

PER  CURIAM.  The  defendant  has  ap- 
pealed from  a  Judgment  convicting  him  of 
the  offense  of  obstructing  a  public  highway. 
The  statement  of  facts  does  not  purport  to 
contain  all  of  the  evidence,  and  there  are  no 
exceptions  preserved  in  the  record,  which 
contains  neither  the  instructions  of  the  court 
nor  any  motion  for  a  new  trial.  The  infor- 
mation appears  to  sufficiently  charge  the  of- 
fense, and  upon  the  record  the  Judgment 
must  be,  and  it  is,  affirmed. 


(21  -Wash.  204) 

SMITH  ▼.  BEARD  et  al. 

(Supreme  Court  of  Washington.    May  31, 1809.) 

JUDGMENT— PARTIES— JOINING  IN  APPEAL- 
DISMISSAL  OF  APPEAL-APPBAL 
BOND— SURETIES. 

1.  Where  all  the  parties  against  whom  judg- 
ment was  taken  did  not  join  in  the  appeal  there- 
from, or  were  not  served  with  notice  by  appel- 
lants, the  appeal  must  be  dismissed. 

2.  Where  the  sureties  on  an  appeal  bond  are 
the  parties  against  whom  judgment  was  render- 
ed, though  they  be  a  surety  company,  the  bond 
is,  in  effect,  without  sureties,  and  hence  does  not 
comply  with  the  statute  requiring  sureties,  and 
the  appeal  must  be  dismisslid. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  R.  H.  Smith  against  Isaac  F. 
Beard  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appealed.  Dis- 
missed. 

Falrchlld  &  Bruce  and  Burke,  Shephard  & 
McGllvra,  for  appellants.  Stratton  &  Pow- 
ell, for  respondent 

PER  CURIAM.  Motion  is  made  to  strike 
the  statement  of  facts  and  dismiss  this  ap- 
peal for  the  reason  that  all  the  parties  who 
appeared  in  the  case  below  and  against 
whom  the  Judgment  was  taken  did  not  Join 
In  the  appeal  of  appellants,  or  were  not  serv- 
ed with  notice  of  appeal  by  the  appellants. 


The  appeal,  therefore,  must  be  dismissed,  un- 
der the  rule  announced  by  tlUs  court  in  Win- 
ters V.  Gray's  Harbor  Boom  Co.,  19  Wash. 
346,  and  many  other  decisions  of  this  court 
A  supplemental  record  has  been  filed  by  the 
appellants,  but  we  think  the  showing  therein 
made  as  to  the  service  of  parties  upon 
whom  service  should  be  made  is  not  suffi- 
cient Fairfield  v.  Binnlan,  13  Wash.  1,  42 
Pac.  632;  Puckett  v.  Moody,  17  Wash.  609. 
50  Pac.  494.  In  any  event  this  case  will 
have  to  be  dismissed  for  the  reason  that  no 
appeal  bond  was  given  as  required  by  stat- 
ute. The  sureties  on  this  bond  are  the  par- 
ties against  whom  the  Judgment  appealed 
from  was  entered,  and  the  fact  that  they  are 
a  surety  company  does  not  distinguish  them 
from  any  of  the  rest  of  the  Judgment  debtors. 
So  that  in  effect  this  is  a  bond  without  any 
surety,  and.  Inasmuch  as  it  purports  to  be 
a  stay  bond  and  appeal  bond  both,  it  Is  not 
the  bond  provided  by  the  statute.  This  be- 
ing a  matter  affecting  the  substance,  and  not 
the  form,  of  the  appeal  bond,  it  is  a  sub- 
stantial defect,  and  is  not  such  a  defect  as 
must  be  moved  against  In  the  superior  court 
Trust  Co.  V.  Hender,  12  Wash.  559,  41  Pae 
913.    The  appeal  will  be  dismissed. 


(21  Wash.  208) 
CITY  OF  WALIiA  WALLA  t.  FERDON. 
(Supreme  Court  of  Washington.  June  29,  1899.) 
LICENSE— TRAVELING  VENDERS  OF  DRUGS. 
A  town  ordinance  requiring  traveling  ven- 
ders of  drugs  and  nostrums,  who  accompany  the 
offer  of  their  goods  for  sale  with  public  exhibi- 
tions in  the  streets,  to  pay  a  license  fee  of  $00  a 
day,  is  not  invalid,  as  being  unreasonable  and 
extortionate. 

Appeal  from  superior  court,  Walla  Walla 
county;   Thomas  H.  Brents,  Judge. 

James  M.  Ferdon  was  convicted  of  violat- 
ing a  city  ordinance  of  the  city  of  Walla 
Walla,  and  he  appeals.    Affirmed. 

B.  L.  &  J.  L.  Sliarpsteln,  for  appellant  H. 
S.  Bhindford,  for  respondent. 

REAVIS,  J.  Defendant  was  convicted  at 
the  violation  of  a  city  ordinance  of  the  city 
of  Walla  Walla  (Ordinance  No.  628),  entitled 
"An  ordinance  to  regulate  and  license  vend- 
ers'of  medicines,  drugs  and  nostrums."  Sec- 
tion 1  is  as  follows:  "It  shall  be  unlawful 
for  any  person,  persons,  company,  corporatioo 
or  aggregation  of  people  traveling  for  the 
purpose  of  advertising,  selling,  or  giving  away 
any  drug,  medicine,  nostrum,  or  any  other 
substance  for  the  cure  of,  or  pretended  cure 
of,  any  disease  or  ailment  to  give  any  pub- 
lic exhibition  in  any  hall  ly.-  building  or  tent 
or  upon  any  of  the  streets  o .  .alleys,  or  vacant 
lots,  or  elsewhere,  or  in  any  place  in  the  city 
of  Walla  Walla,  whether  the  admission  to 
sncb  performances  be  free  or  not;  and  for  any 
person,  persons,  company,  corporation,  or  ag- 
gregation of  people  by  proclamation,  public 
outcry,  auction,  or  theatrical  performance,  or 
show  of  any  kind  in  any  ball,  ot  building,  or 
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tent,  or  upon  any  of  the  streets  or  alleys  or 
vacant  lots,  or  elsewhere,  or  at  any  place  in 
said  city  of  Walla  Walla  to  sell,  barter  or  give 
away,  or  offer  to  sell,  barter  or  give  away,  any 
drug,  medicine,  nostrum  or  any  other  sub- 
stance for  the  cure  of,  or  pretended  cure  of, 
any  disease  or  ailment,  until  such  person,  per- 
sona, company,  corporation,  or  aggregation  of 
people  shall  have  first  procured  a  city  license 
therefor,  and  for  such  license  there  shall  be 
paid  the  sum  of  f50.00  for  each  day,  or  part 
of  a  day."  The  facts  were  stipulated,  and 
are,  subetantially,  that  in  the  city  of  Walla 
Walla,  on  the  28th  day  of  September,  1898, 
the  defendant,  by  proclamation  and  public 
outcry,  offered  to  sell,  and  sold,  a  bottle  of 
medicine  prepared  and  recommended  to  cure 
diseases  and  ailments,  without  having  pro- 
cured any  license;  that  the  defendant  was 
traveling  from  city  to  dty,  engaged  in  the 
business  of  selling  medicines  in  the  same  man- 
ner as  this  sale  was  made,  and  that  it  was 
the  practice  of  the  defendant  to  give,  at  the 
tlnte  and  place  of  making  such  sales,  concert 
entertainments  for  the  purpose  of  attracting 
people  for  the  sale  of  said  medicine,  and  for 
the  purpose  of  increasing  sales;  tliat  he  nso- 
ally  gave  two  such  concerts  daily  on  each  aft- 
ernoon and  evening,  except  Sundays;  that 
be  sold  as  much  medicine  as  he  could  find 
purchasers  for.  Brror  is  assigned  by  counsel 
for  defendant  in  holding  the  ordinance  valid, 
and  finding  the  defendant  guilty. 

It  Is  urged  by  counsel  for  appellant  that  the 
ordinance  is  unreasonable,  in  demanding  an 
extortionate  sum  for  the  license.  The  char- 
ter powers  of  the  city  of  Walla  Walla  (Laws 
1883,  p.  270)  are  very  Uberal.  Section  16 
provides   that  the   city   shall   "have   pow« 

•  •  •  to  license,  tax  and  regulate  or  pro- 
hibit theatrical  shows  and  other  exhibitions; 
to    Ucense,    tax    and    regulate    auctioneers 

•  *  •  and  to  licence  and  tax  all  hotels,  liv- 
ery stables,  business  houses  and  wholesale 
and  retail  establishments  of  every  kind  and 
description";  and  various  sections  confer  am- 
ple police  powers  upon  the  city.  Section  23 
provides,    "The   city   of   Walla   Walla    shall 

•  •  •  have  such  other  power  and  privi- 
leges not  here  specifically  enumerated  as  are 
Incident  to  municipal  corporations."  There 
is  also  provision  in  section  97  that  "when  any 
proceeding,  matter  or  tiling  Is,  by  this  act, 
committed  or  left  to  the  discretion  of  the  coun- 
cil, such  discretion  or  Judgment,  when  exer-i 
clsed  or  declared.  Is  final  and  can  not  be  re- 
viewed or  called  in  question  elsewhere."  The 
only  question  before  the  court  Is  the  reason- 
ableness of  the  ordinance.  It  was  observed 
In  City  of  Grand  Rapids  v.  Brandy,  105  Mich. 
670,  64  N.  W.  29:  "Courts  cannot  Interfere 
with  legislative  discretion,  and  are  slow  to 
declare  ordinances  Invalid,  because  unreason- 
able, when  the  power  to  legislate  upon 
the  subject  has  been  conferred'  upon  the  com- 
m<Hi  .council.  The  council's  discretion,  and 
not  the  court's,  must  control.  In  such  mat- 
ters the  city  authorities  are  usually  better 


judges  than  the  courts:"  "An  ordlnancie,  to 
be  void  for  unreasonableness,  must  be  plainly 
and  clearly  unreasonable.  There  >  must  be  evi- 
dence of  weight  that  It  took  Inception  either 
in  a  mistake,  or  in  a  spirit  of  fraud  or  wanton- 
ness on  the  part  of  the  enacting  body."  Horr 
&  B.  Mun.  Ord.  S  127. 

It  is  maintained  by  counsel  for  appellant 
that  the  ordinance  provides  for  regulation 
and  license,  and  not  for  a  tax.  It  is  not 
deemed  necessary,  however.  In  the  determi- 
nation of  the  case,  to  discuss  or  conclude  bow 
far  the  city  may  tax  the  ordinary  lines  of 
business  conducted  in  the  city,  under  the  au- 
thority conferred  by  Its  charter.  Judge  Dil- 
lon (Municipal  Corporations,  4th  Ed.,  $  357) 
observes:  "Concerning  useful  trades  and  em- 
ployments, a  distinction  is  to  be  observed  be- 
tween the  power  to  license  and  the  power  to 
tax.  In  such  cases  the  former  right,  unless 
such  appears  to  have  been  the  legislative  In- 
tent, does  not  give  the  authority  to  prohibit, 
or  to  use  the  Ucense  as  a  mode  of  taxation 
with  a  view  to  revenue,  but  a  reasonable  fee 
for  the  license  and  the  labor  attending  its  is- 
sue may  be  charged."  Many  authorities  are 
cited  to  snstabi  the  text.  The  rule  thus  stat- 
ed seems  to  be  the  correct  one.  While  a  mu- 
nicipal corporation  such  as  the  city  of  Walla 
'  Walla  may  not  arbitrarily  declare  a  lawful 
trade  or  business  a  nuisance,  yet  the  manner 
of  conducting  it  may  be.  regulated,  and  it 
may  be  licensed  when  so  regulated.  But  it 
cannot  be  said  that  the  sale  of  drugs  and  nos- 
trums by  public  outcry,  and  accompanied  by 
a  concert,  comes  within  the  class  of  useful 
trades  or  employments;  but,  rather,  it  falls 
within  another  class,  where,  under  the  au- 
thority to  regulate  and  license,  a  substantial 
revenue  may  be  incidental  to  the  license. 
The  supreme  court  of  Illinois,  in  City  of  Car- 
roilton  V.  Bazette,  42  N.  B.  837,  said:  "Under 
the  liberal  rule  adopted  by  this  court,  such 
Ucense  fees,  while  imposed  under  the  general 
police  power,  may,  as  we  have  seen,  be  Im- 
posed, not  only  as  a  mere  means  of  regula- 
tion, but  also  for  revenue.  Under  such  a 
rule,  it  I)ecomes  not  always  easy  of  solution 
to  determine  whether  or  not  the  Imposition  of 
a  certain  amount  to  be  paid  as  a  license  fee 
Is  an  oppressive  exercise  of  a  statutory  pow- 
er; having  the  effect,  whether  so  designed  or 
not,  to  suppress  and  prohibit  the  business 
upon  which  It  is  imposed,  rather  than  merely 
to  license  and  regulate  it  *  *  *  And  it 
must  be  admitted  that  the  question,  so  far  as 
It  comes  within  the  discretion  of  the  munici- 
pal authorities,  is  one  for  them,  and  not  for 
the  courts,  to  determine.  It  Is  only  when  the 
ordinance  is  plainly  unreasonable  and  prohib- 
itive in  its  character,  where  there  is  no  pow- 
er to  prohibit,  that  the  courts  may  interfere 
and  pronounce  it  invalid."  To  the  same  ef- 
fect are  many  other  decisions. 

The  defendant  held  a  license  as  auctioneer, 
and  also  for  a  show  or  exhibition.  His  coun- 
sel therefore  maintain  that  as  a  showman  he 
could  attract  people,  and  as  auctioneer  he 


Digitized  by 


Google 


798 


67  PACIFIC  REPORTER. 


(Wash. 


could  vend  drugs  and  nostrums  which  were 
claimed  to  cure  ailments,  and  that,  because 
there  was  no  license  required  for  the  sale  of 
drugs  In  the  usual  manner  by  drug  stores, 
there  Is  discrimination  in  the  terms  of  Ordi- 
nance 628.  But  we  cannot  clearly  perceive 
the  force  of  this  contention.  The  sales  made 
by  defendant  would  collect  a  mass  of  people, 
—perhaps  obstruct  the  streets  and  become 
noisy  and  offensive  to  good  order,  and  require 
more  or  less  police  supervision.  There  is  a 
material  difference  between  the  ordinary  dis- 
pensation of  drugs  through  the  drug  store,  and 
these  noisy  sales  by  public  outcry.  And, 
while  the  sale  of  drugs  Is  a  legitimate  busi- 
ness or  trade,  It  Is  one  peculiarly  subject  to 
regulation  by  the  general  policy  of  the  state, 
and  qualifications  are  required  of  t]ie  pharma- 
cist who  compoiuds  and  dispenses  them,  as 
also  of  the  physicians  who  prescribe  them; 
and  it  cannot  be  said  that  the  public  welfare 
of  the  city  of  Walla  Walla  requires  the  sale 
of  nostrums  in  the  manner  carried  on  by  de- 
fendant. A  large  discretion  Is  vested  In  the 
municipal  authorities  in  the  regulation  and 
license  of  such  occupations.  The  city  of  Wal- 
la Walla  has  a  population  of  7,500  people.  It 
appears  that  the  license  for  a  circus  and  men- 
agerie is  $300  per  day,  according  to  a  city 
ordinance;  and  it  may  be  said  that  It  Is  com- 
mon knowledge  that  the  municipalities  In  the 
state,  in  the  licensing  of  circuses,  have  al- 
ways exercised  a  large  discretion,  which  has 
not,  that  we  are  aware  of,  been  hitherto 
questioned.  We  do  not  see  very  clearly  how 
the  ^ourt  can  assume,  without  any  further 
showing  before  it,  that  the  license  fee  of  $50 
per  day  imposed  upon  the  public  sale  by  out- 
cry of  drugs  and  nostrums,  with  an  accom- 
panying show,  is  more  unreasonable  than  a 
license  of  $300  per  day  upon  a  circus.  The 
defendant's  business  Is  evidently  transient 
His  various  attractions  are  for  the  purpose  of 
calling  together  a  large  crowd,  and  the  dis- 
position of  as  large  a  quantity  of  his  nos- 
trums in  as  short  a  time  as  It  can  be  done; 
and  a  license  fee  which  would  be  prohibitory 
on  a  permanent  business,  perhaps,  would  not 
be  onerous  on  the  transient  business  conduct- 
ed by  the  defendant.  In  accord  with  the  cur- 
rent of  accepted  authority,  the  court  cannot 
pronounce  the  ordinance  Invalid  unless  It  Is 
plainly  unreasonable;  and,  with  the  lights 
here.  It  Is  not  prepared  to  come  to  the  con- 
clusion that  it  Is  unreasonable.  The  Judg- 
ment of  the  superior  court  Is  therefore  af- 
firmed. 

GORDON,  C.  J.,  and  ANDERS,  DUNBAR, 
and  FULLERTON,  JJ.,  concur. 


(21  Wash.  211) 

BROWN  V.  KERN  et  al. 
(Supreme  Court  of  Washington.    June  7,  1899.) 

APPEAL— STATEMENT  OP  PACTS— EXCEPTIONS 
—JUDGMENT  —  SATISFACTION  —  CONSIDERA- 
TION. 

1.  Where  findinKs  of  fact  are  accepted  by  ap- 
pellant, and  the  objection  arged  on  appeal  is  that 


the  conclusions  of  law  are  not  properly  drawn 
thereupon,  no  statement  of  facta,  or  exceptions  to 
the  findings  of  fact,  are  necessaiT. 

2.  Where  a  judgment  debtor  was  financially 
embarrassed,  and  unable  to  pay  the  judgment, 
his  payment  of  a  portion,  and  giving  of  addition- 
al security  for  anothpr  portion,  aggregating  less 
than  the  whole,  were  a  sutDcient  cousideratiou 
for  the  satisfaction  of  the  judgment. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  Sarah  J.  Brown  against  John 
Kern  and  others.  There  was  a  judgment  for 
plaintiff,  and  from  an  order  denying  to  de- 
fendant WUUam  M.  Ridpath  an  order  can- 
celing and  satisfying  the  Judgment  as  to  him, 
he  appeals.    Reversed. 

Blake  &  Post,  for  appellant.  Samuel  R. 
Stem,  for  respondent     ■ 

DUNBAR,  J.  This  appeal  Is  from  an  order 
of  the  lower  court  denying  the  motion  of  ap- 
pellant, Ridpath,  for  an  order  canceling  and 
satisfying  as  to  him  the  Judgment  entered  in 
the  case  of  Sarah  J.  Brown  against  Jdhn 
Kern,  Phoebe  Kern,  William  M.  Ridpath,  and 
others.  The  findings  of  the  court,  in  sub- 
stance, were:  That  In  1891  Sarah  J.  Brown 
obtained  Judgment  against  John  Kern,  Phoe- 
be Kern,  William  M.  Ridpath,  and  6.  G. 
Smith  for  a  certain  sum  of  money;,  that 
thereafter  the  plaintiff,  In' attempting  to  set- 
tle said  Judgment,  and  get  the  same  paid,  en- 
tered Into  a  contract  with  the  defendant  Rid- 
path and  with  defendant  Kern  separately, 
whereby  It  was  agreed  by  and  between  the 
plaintiff  and  the  defendant  Ridpath  that  Rid- 
path should  pay  one-half  of  said  Judgment  lu 
satisfaction  thereof  as  to  him,  by  paying 
what  cash  he  could,  and  giving  his  note  for 
the  remainder,  seciu«d  by  1,000  shares  of  Le 
Roi  mining  stock;  and  an  agreement  was 
made  with  the  defendant  Kern  that  he 
should  pay  half  of  said  Judgment  by  convey- 
ing certain  real  estate  In  the  city  of  Spokane 
In  satisfaction  of  the  Judgment  as  to  him. 
providing  the  title  and  incumbrances  as  to 
said  property  should  be  satisfactory  to  plain- 
tiff. That  thereafter  Ridpath,  in  pursuance 
of  said  agreement  and  in  payment  of  the 
one-half  of  said  Judgment,  paid  the  plaintiff 
$266.70  by  draft  or  bill  of  exchange  on  a  New 
York  bank,  and  executed  bis  note  for  the  re- 
mainder of  the  same,  securing  Its  payment 
by  a  pledge  of  1,000  shares  of  Le  Rol  mining 
'Stock,  all  of  which  was  accepted  by  plaintiff 
as  the  defendant  Ridpath's  performance  of 
his  said  agreement  with  plaintiff;  and  that 
said  draft  or  bill  of  exchange  and  said  note 
were  duly  paid.  That  at  the  time  the  de- 
fendant Ridpath  paid  the  half  of  said  Judg- 
ment the  plaintiff  gave  him  a  receipt  "therv- 
for  in  satisfaction  of  said  judgment  according 
to  the  said  agreement  That  plaintiff's 
agreement  with  the  defendant  Kern  was 
never  carried  out,  for  the  reason  that  plain- 
tiff was  not  satisfied  with  the  title  to  the 
real  estate  agreed  to  be  conveyed.  That  at 
the  time  defendant  Ridpath  paid  his  half  of 
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said  Judgment  be  -was  led  to  belleye  by  tbe 
plaintiff  tbat  tbe  arrangement  witb  tbe  de- 
fendant Kern  was  satisfactory,  and  eitber 
was  or  would  be  carried  out,  and  tbat  there- 
by tiie  whole  judgment  was  or  wovild  be  sat- 
isfied in  full.  '  That  from  tbe  time  of  the  ren- 
dition of  the  judgment  up  to  tbe  time  tbe 
half  thereof  was  paid  the  defendant  Ridpatb 
was  greatly  embarrassed  financially,  and  un- 
able to  pay  the  same.  Tbe  court  found  as  a 
conclusion  of  law  from  tbe  foregoing  facts 
tbat  plaintiff's  agreement  witb  defendant 
Ridpatb  to  satisfy  said  judgment  as  to  bim 
was  without  consideration,  and  not  enforce- 
able, and  ordered  that  the  motion  of  Ridpatb 
to  satisfy  said  judgment  as  to  bim  be  denied. 
The  respondent  interposed  a  motion  to  dis- 
miss this  appeal  for  tbe  reason  that  no  state- 
ment of  facts  has  been  filed  or  served,  that 
no  exceptions  to  the  findings  of  fact  have 
been  taken  or  filed,  and  that  there  is  nothing 
before  this  court  to  show  upon  what  the  find- 
ings of  fact  or  conclusions  of  law  were  based 
by  the  court  below;  and  quite  a  lengthy  ar- 
gument is  adduced  in  favor  of  this  motion. 
But  it  seems  to  us  to  have  in  It  no  merit 
whatever.  No  statement  of  facts  was  neces- 
sary, because  the  facts  found  by  the  court 
are  accepted  by  the  appellant.  Neither  was 
it  necessary  under  any  decision  of  this  court, 
nor  could  it  be  necessary  under  any  theory 
of  the  law,  for  the  appellant  to  except  to  the 
findings  of  fact  if  he  was  satisfied  with  them. 
The  objection  urged  is  that  the  conclusions 
of  law  are  not  properly  drawn  from  the  find- 
ings of  fact,  and  the  only  question  which  this 
court  can  enter  into  a  discussion  of  is,  do 
tbe  findings  of  fact  sustain  tbe  conclusions 
of  law  reached  by  the  court?  and  tbat  is 
all  tbat  is  asked  by  the  appellant 

The  question,  then,  to  be  determined  is, 
will  a  partial  payment  of  a  judgment  under 
tbe  circumstances  shown  be  sulBcient  to  liq- 
uidate tbe  judgment  in  whole?  Tbe  general 
principle  that  the  acceptance  of  a  less  sum 
of  money  than  is  actually  due  cannot  be  a 
satisfaction,  and  will  not  operate  to  extin- 
guish tbe  whole  debt,  although  agreed  by 
the  creditor  to  be  received  upon  such  condi- 
tion, seems  to  be  well  established  by  almost 
uniform  authority.  The  theory  of  the  law 
doubtless  Is  tbat  no  benefit  accrued  to  tbe 
creditor  in  accepting  a  portion  of  a  debt 
where  the  debtor  was  legally  bound  to  pay 
the  whole  debt,  and  that,  therefore,  there 
was  no  consideration  for  the  contract  made 
and  entered  into  by  tbe  creditor  and  debtor 
for  the  satisfaction  of  the  judgment  or  debt 
by  the  payment  of  a  i»rt  of  the  same.  For 
many  years,  however,  courts  have  been  dis- 
satisfied with  this-  rule,  and  have  refused  to 
extend  tbe  doctrine,  but  have^sought  to  re- 
strict tbe  operation  of  the  rule  whenever  It 
was  possible.  It  Is  certainly  not  in  accord- 
ance with  ethics,  and  ought  not  to  be  in  ac- 
cord with  tbe  rules  of  law,  to  allow  a  cred- 
itor to  enter  into  a  contract  to  compromise 
bis  debt  or  judgment,  and  by  reason  of  that 


compromise  receive  an  amount  of  money 
which  he  could  not  have  received  except 
through  the  medium  of  a  compromise,  and 
then  allow  bim  to  violate  his  contract  on  the 
plea  of  want  of  consideration,  and  still  re- 
tain the  fruits  of  the  agreement  which  he 
made  to  compromise.  Pleas  of  want  of  con- 
sideration are  not  favored  by  tbe  law,  es- 
pecially where  the  relative  positions  of  the 
parties  have  been  changed  by  the  transac- 
tion. To  avoid  this  rule,  as  we  have  before 
observed,  courts  have  decided— and  some- 
times the  logic  of  the  discrimination  is  hard 
to  perceive— that  a  consideration  will,  be  pre- 
sumed if  a  partial  payment  is  made  by  the 
payment  of  a  portion  of  tbe  amount  agreed 
upon,  and  the  note  of  a  third  person  {akeu 
for  the  balance.  Some  courts  have  even 
gone  so  far  as  to  hold  that  the  acceptance  of 
a  check  or  the  note  of  the  debtor  for  a  por- 
tion of  tbe  debt,  which  cheek  or  note  was  aft- 
erwards paid,  was  sufficient  to  raise  presump- 
tion of  a  consideration;  but  it  is  ditficult  to 
understand  why  a  check  or  a  note  would  be 
any  more  valuable  than  money  in  the  amount 
for  which  the  note  or  check  was  drawn. 
This  simply  goes  to  show  the  disfavor  in 
which  Oie  rule  is  held,  and  it  might  be  better 
to  (Aange  the  rule  in  a  straightforward  man- 
ner than  to  seek  to  destroy  its  operation  by 
illogical  discriminations.  However,  in  this 
case  it  is  not  necessary  to  go  so  far  as  to 
overturn  the  established  doctrine,  for  the  rea- 
son that,  under  the  findings  of  fact,  which 
are  binding  upon  this  court,  it  appears  tbat 
the  defendant  Ridpatb  was  onaUe  to  pay 
this  judgment.  The  creditor  then  had  a 
judgment  which  was  worthless  in  the  eyes 
of  the  law,  and  it  was  certainly  a  considera- 
tion to  bim  to  obtain  a  portion  of  tbat  judg- 
ment. A  case  on  this  Interesting  subject 
which  Is  very  frequently  cited  is  Boyd  v. 
Hitchcock,  20  Johns.  76.  There  it  was  held 
that  a  note  of  a  third  person,  given  by  a 
debtor  as  further  security  for  a  part  of  the 
debt,  which  was  accepted  by  tbe  creditor  in 
full  satisfaction  of  all  judgments,  was  a  valid 
discharge  of  the  whole  debt.  In  the  discus- 
sion on  this  subject  tbe  court,  among  other 
things,  said:  "It  would  be  an  abuse  of  terms 
to  call  this  a  mere  ntidum  pactum.  Here  was 
inconvenience  to  tbe  defendant  in  procuring 
a  surety,  and  also  a  benefit  to  tbe  plaintiffs. 
The  defendant  held  the  notes,  with  Childs' 
Indorsement,  and  offered  them  to  secure  two 
thousand  seven  btmdred  and  fifty  dollars  of 
'  the  debt,  if  the  plaintiffs  would  relinquish 
the  residue  of  their  claim.  It  is  to  be  in- 
ferred that  Childs  lent  his  indorsement  for 
tbe  sole  purpose  of  effecting  this  compromise. 
The  plaintiffs  accepted  the  notes  as  payment 
of  tbe  whole  debt,  and  I  think  good  faith 
and  sound  principle  require  that  this  should 
be  deemed  a  valid  accord  and  satisfaction,  to 
bar  tbe  plaintiff's  action.  It  would  operate 
as  a  fraud  upon  Childs,  the  indorser,  whose 
means  of  reimbursement  from  the  defendant 
would  be  greatly  impaired  if  this  plea  be  not 
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sustained.  If  Ghllds  had  been  the  maker, 
and  Hitchcock  the  mere  Indorser,  the  case, 
as  to  him  (Chllds)  would  be  widely  different; 
for.  If  Chllds,  as  a  real  debtor,  had  made  the 
notes,  It  would  be  Immaterial  to  him  whether 
he  paid  them  to  Hitchcock  or  to  his  In- 
dorsees." In  the  quotation  of  this  case  by 
different  courts  it  Is  sometimes  asserted  that 
the  Judgment  was  based  upon  the  Incon- 
venience occasioned  the  indorser.  But,  while 
that  condition  was  one  of  the  principal  fea- 
tures in  that  case,  the  court,  continuing,  says: 
"But,  independent  of  the  consideration  due 
to  the  surety,  I  am  of  opinion  diat.  If  a  debtor 
offers  additional  security,  on  condition  that 
his  creditor  shaU  give  up  a  portion  of  the 
debt^  and  the  creditor  accepts  such  security 
for  a  less  sum  as  a  satisfaction  for  the  whole 
debt  it  is  a  valid  discharge,  on  the  ground  of 
accord  and  satisfaction;"  citing  Sheehy  T. 
HaudevlUe,  6  Cranch,  25S.  In  Kellogg  T. 
Richards.  14  Wend.  116,  it  was  held  that 
where  a  creditor,  on  compromise  with  his 
debtor,  accepted  the  note  of  a  third  person 
for  a  less  sum  than  the  debt  due  to  him  in 
full  payment  of  such  debt  the  transfer  and 
acceptance  of  such  note  could  be  pleaded  as 
an  acccn-d  and  satisfaction  in  bar  of  an  ac- 
tion for  the  recovery  of  any  portion  of  the 
debt  beyond  the  sum  secured  by  the  note. 
See,  also,  Le  Page  v.  McCrea,  1  Wend,  l&t; 
Evans  v.  Wells,  22  Wend.  824;  Lee  v.  Oppen- 
heimer,  32  Me.  263;  Keeler  v.  Salisbury,  33 
N.  Y.  648;  Brooks  v.  White  (Mass.)  2  Mete. 
28S.  And  to  the  effect  that  a  consideration 
will  arise  where  the  compromise  Is  made 
with  the  debtor  in  failing  circumstances,  see 
CurOss  V.  Martin,  20  111.  557.  In  fact  this 
seems  to  be  the  almost  universal  authority 
outside  of  cases  which  hold  that  where  a 
portion  of  the  debt  Is  paid,  accompanied  by  a 
delivery  of  property  of  some  other  kind,  the 
courts  will  not  Inquire  into  the  value  of  the 
property  accepted.  In  this  case,  in  addition 
to  the  fact  that  a  consideration  must  be  con- 
sidered to  have  moved  to  the  plaintiff  by  the 
acceptance,  of  a  smaller  amount  than  the 
whole  Judgment  by  reason  of  the  inability  of 
the  defendant  to  pay  any  part  of  the  judg- 
ment it  appears  from  the  facts  found  by  the 
court  that  additional  security  was  given,  viz. 
the  shares  of  mining  stock  above  referred  to. 
They  might  be  of  as  much  value  as  security 
as  the  note  or  indorsement  of  third  parties. 
At  least  the  court  will  conclude  that  they 
had  a  value  in  the  mind  of  the  creditor,  and 
under  the  general  rule  will  not  Inquire  Into 
the  extent  of  the  value.  In  any  event,  it 
must  l>e  concluded  that  the  plaintiff  thought 
her  condition  would  be  improved  by  entering 
into  this  new  contract  for  an  acceptance  of 
a  portion  of  the  Judgment  in  payment  of  the 
whole.  By  reason  of  that  agreement  she  ob- 
tained the  payment  of  the  amount  agreed  up- 
on, and,  und^  the  circumstances  of  this  case 
at  least  she  cannsi  now,  while  holding  on 
to  the  fruits  of  that  u^ts^ment  be  heard  to 
say  that  the  agreement  tf^ia  without  con- 


sideration to  her.  It  appearing  Itiat  the  ap- 
pellant invoked  the  proper  remedy  for  ol>- 
talning  release  from  the  Judgment  the  Judg- 
ment will  be  reversed,  with  instructions  to 
grant  the  motion  prayed  for. 

GORDON,   0.  J.,  and  FULLEBTON,  AN- 
DERS, and  REAVIS,  JJ^  concur. 


MAIN  et  al.  v.  SGHOIX  et  al 
(Supreme  Court  of  Washington.    Mrj  31,  1899.) 

HUSBAND    AND   WIFE— WIFE'S   SEPARATE    BS- 
TATEl— PROPERTY  PURCHASED  WITH    MON- 
EY BORROWED  BY  MARRIED  WOMAN. 
Property   purchased   by   a   married    woman 
with  money  borrowed  by  her,  though  liaviug  no 
separate  estate,  becomes  community  praperty.  * 

On  rehearing.    Reversed. 

Frank  D.  Nash  and  Stiles  &  Nash,  for  ap- 
pellants. G.  W.  H.  Davis,  for  respoudenta 
Scholl  and  others.  Campbell  &  Powell,  for  re- 
spondent Tirges. 

GORDON,  0.  J.  For  a  former  opinion  In 
this  case,  see  54  Pac  1126.  The  principal 
question  argued  at  the  rehearing  was  wheth- 
er property  purchased  by  a  married  woman 
having  no  separate  estate  with  borrowed 
money  becomes  her  separate  property,  or 
property  of  the  community.  The  question 
was  squarely  decided  in  Yesler  v.  Hochstet- 
tler,  4  Wash.  849,  30  Pac.  998.  The  decision 
of  that  case  was  overlooked  in  the  discussion 
of  this  question  in  the  former  opinion.  In 
that  case  the  question  Is  exhaustively  dis- 
cussed and  the  authorities  fully  reviewed. 
In  the  course  of  the  opinion  the  court  say: 
"There  can  be  no  doubt  that  if  a  married 
woman,  under  the  act  of  1881,  borrows  mon- 
ey entirely  upon  her  personal  credit  the 
money  and  whatever  she  buys  with  it  be- 
comes common  property.  •  •  •••  Witb- 
out  again  attempting  to  review  the  authori- 
ties, we  are  disposed  to  think  that  the  stat- 
ute itself  necessitates  that  conclusion.  Seo 
tions  4488,  4469,  1  BaUluger's  Ann.  Codes  A 
St.,  define  what  is  the  separate  property  of 
husband  and  wife,  section  4489  being  aa 
follows:  "The  property  and  pecuniary  rights 
of  every  married  woman  at  the  time  of  her 
marriage,  or  afterwards  acquired  by  gift 
devise  or  inheritance,  with  the  rents,  issues 
and  profits  thereof,  shall  not  be  subject 
to  the  debts  or  contracts  of  her  husband,  and 
she  may  manage,  lease,  sell,  convey,  en- 
cumber or  devise  by  will  such  property,  to 
the  same  extent  and  in  the  same  manner 
that  her  husband  can,  property  l>elonging  to 
him."  Section  4490  provides  that  "property, 
not  acquired  or  owned  as  prescribed  in  tb« 
next  two  preceding  sections,  acquired  after 
marriage  by  either  husband  or  wife,  or  l>oth, 
is  community  property."  If  we  are  to  ac- 
cept the  plain,  statutory  definitions  of  what 
is  separate  and  what  community  propertj 
it  becomes  at  once  evident  that  property 
purchased  with  the  proceeds  of  a  loan  made 
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bj  either  hnsband  or  wife  sabsequent  to 
marriage  !■  community  property,  because  It 
Is  not  acquired  In  any  of  the  ways  enumer- 
ated by  aectlona  4488,  4488,  supra.  It  was 
the  evident  purpose  of  the  legislature  to 
place  the  apouBes  upon  a  footing  of  equality 
as  nearly  as  practicable.  Let  ua  suppose 
that  this  transaction  bad  been  tbat  of  tbe 
husband;  in  that  event  it  would  scarcely  be 
questioned  that  the  property  so  acquired 
would  have  become  community  property.  la 
there  any  reason  discoverable  in  tbe  legisla- 
tive enactment  for  regarding  It  differently 
because  the  wife,  instead  of  the  husband,  is 
the  operator?  To  depart  from  the  plain  let- 
ter of  the  statute  is  to  embark  upon  a  aea 
of  uncertainty. 

The  decision  In  the  case  of  Brookman  v. 
Insurance  Ga,  18  Wash.  S06,  61  Pac.  395, 
was  controlled  by  a  state  of  facts  different 
from  tbat  existing  here.  But  It  must  be 
conceded  that  much  that  was  said  in  that 
cast  conflicts  with  the  view  herein  express- 
ed, and  with  those  .expressly  declared  in 
Twl«r  T.  Hochstettler,  supra.  To  the  extent 
of  such  conflict  Brookman  v.  Insurance  Co. 
Is  overruled.  The  judgment  of  dismissal  In 
fbfc  preser.t  case  is  reversed,  and  the  cause 
remanded,  with  direction  to  tbe  lower  court 
to  overrule  the  motion  to  dismiss,  and  to 
proceed  with  the  cause. 

FTTLLBRTON,  ANDISS,  DUNBiJl,  and 
BEATIS,  JJ.,  concur. 


(U  Wash.  206) 

STATS  ex  rel.  WINSTON,  Attomer  Qenfi>ral, 
▼.  ROGEBS.  Oovemoi,  el  al. 

(Supreme  Court  of  WuhiDgton.    Jont-  3,  18S0.) 

rrATB— PUBLIC    DEBT— LIMITATION— ISSUK    OF 
BONDS— INJUNCTION. 

Bonds  issued  by  the  state  for  sale  to  the 
permanent  school  fund,  under  Laws  1899,  p.  67, 
do  not  increase  the  debt  of  the  state,  since  it 
is  made  the  duty  of  the  state  treasurer,  under 
the  said  act,  npon  the  investment  of  bonds  to 
transfer  at  once  the  par  value  of  such  bonds 
from  tbe  school  fund  to  the  general  fund,  and  to 
nse  the  same  nt  once  in  the  redemption  of  out- 
standing general  fund  warrants,  and  since,  in  de- 
termining the  debt  limitation,  cash  Id  the  treas- 
nry  must  be  subtracted  from  the  outstanding  in- 
debtedness. 

An  original  application  by  the  state  of 
Washington,  on  relation  of  Patrldt  H.  Win- 
ston, attorney  general,  for  an  injunction  re- 
straining John  B.  Bogers,  governor,  and  Neal 
Cbeetbam,  state  anditor,  from  issuing  a  state 
bond  for  sale  to  the  permanent  school  fund. 
Tbers  was  a  decree  for  defendants. 

T.  i£.  Vance,  for  plaintiff.  James  Wlcker- 
aluun,  for  defendants. 


REAVIS,  J.  This  is  an  application  to 
restrain  tbe  defendants,  the  governor  and 
state  auditor,  from  Issuing  a  state 'l)ond  for 
sale  to  the  t)ermanent  school  fund  of  the 
state  under  the  act  of  the  legislature  provid- 
67  P.-«l 


Ing  for  the  investment  of  tbe  permanent 
school  fund  In  state  bonds,  approved  March 
8,  1899  (Laws  1899,  p.  67).  'The  facts  shown 
are  that  at  the  commencement  of  the  proceed- 
ing the  state  was  indebted  upon  bonds  issued 
in  the  sum  of  $226,000,  and  that  on  the  21st 
of  April,  1899,  the  governor  and  auditor  is- 
sued, in^  accordance  with  the  provisions  of 
the  act  of  March  8,  1889,  supra,  bonds  in  tbe 
sum  of  1175,000,  which  were  sold  and  trans- 
ferred to  tbe  permanent  school  fund,  and  that 
the  proceeds  thereof  were  paid  into  the  gen- 
eral fund  of  the  state,  and  that  the  defend- 
ants were  about  to  issue  another  bond  under 
the  above  act,  and  to  deliver  It  to  the  treas- 
nrer  for  money  from  the  permanent  school 
fund,  and  tbat  the  amount  thereof,  $5,000, 
would  be  transferred  to  the  general  fund  In 
the  treasury.  It  is  also  shown  that  at  this 
time  the  state  is  in  possession  of,  and  has  due 
and  owing  to  it,  cash  on  hand,  uncollected 
taxes,  and  other  assets  greatly  exceeding  its 
entire  indebtedness,  including  Its  bonded  in- 
debtedness, and  that  the  permanent  school 
fund  now  in  the  treasury  which  can  be  in- 
vested h>  bonds  is  the  sum  of  $158,803.26. 
By  section  1  of  the  act  above  mentioned  the 
governor  and  auditor  are  authorized,  when 
there  is  money  In  the  amount  of  $6,000  or 
more  in  the  permanent  school  fund,  and  there 
shall  be  an  outstanding  general  fund  indebt- 
edness in  the  same  amount  or  more,  to  issue 
bonds  of  the  state  in  the  sum  of  $5,000  each, 
and  sell  and  deliver  such  bonds  to  the  state 
treasurer  for  the  account  of  the  state  per- 
manent scho(d  fund  at  the  face  or  par  value 
thereof;  and  by  section  4  It  is  made  the  dutr 
of  the  treasurer,  when  snch  bonds  are  ex- 
ecuted and  presented  to  him,  to  Invest  th« 
state  permanent  school  fund  in  such  bonds  to 
the  amount  of  the  face  or  par  value  thereof 
at  par,  and  receipt  to  the  state  auditor  there 
for,  and  at  once  transfer  from  the  state  per 
manent  school  fund  to  the  state  general  fund 
money  to  tbe  amount  of  the  face  or  par  valu« 
of  such  bonds  so  delivered  to  him;  and  the 
money  so  transferred  to  the  general  fund 
shall  be  at  once  used  in  the  redemption  of 
outstanding  general  fund  warrants.  Section 
1,  art.  8,  of  the  state  constitution  Is  as  fol- 
lows: "The  state  may,  to  meet  casual  def- 
icits or  failure  in  revenues  or  for  expenses 
not  provided  for,  contract  debts,  but  sucb 
debts,  direct  and  contingent,  singly  or  in  the 
aggregate,  shall  not  at  any  time  exceed  four 
hundred  thousand  dollars  ($400,000).  and  the 
moneys  arising  from  the  loans  creating  sucb 
debts  shall  be  applied  td  the  purpose  for 
which  they  were  obtained,  or  to  repay  the 
debts  so  contracted,  and  to  no  other  purposi' 
whatever."  Section  5,  art  16,  of  the  consti 
tutlon  specifies'  tbat  the  permaneut  school 
fund  may  be  invested  in  national,  state,  coun- 
ty, or  municipal  bonds. 

L  No  question  is  made  upon  the  investment 
of  tbe  permanent  school  fund  In  the  bonds- of 
tbe  state.  They  are  the  class  of  securities 
authorized  for  Its  Investment  by  tbe  constlt] ' 
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■Hon,  This  fund  has  been  created  by  the  con- 
stitution, and  can  be  used  for  no  other  purpose 
than  the  maintenance  of  common  schools, 
and  the  interest  is  devoted  to  that  purpose. 
The  principal  is  irreducible.  The  question 
for  determination  here  Is  whether  the  state 
exceeds  the  debt  limit  In  the  issuance  of  the 
bond  In  question.  Relator  contends  that  the 
Indebtedness  of  the  state  Is  Increased  by  the 
issuance  of  the  bond.  It  must  be  borne  in 
mind  that -the  permanent  school  fund  is  held 
In  the  state  treasury  in  trust  for  the  purposes 
created  by  the  constitution,  and  that  it  is 
made  the  duty  of  the  treasurer,  upon  the  in- 
vestment of  this  fund  in  the  bond,  to  trans- 
fer at  once  from  such  fund  to  the  state  gen- 
eral fund  the  par  value  of  the  bond,  and  the 
amount  so  transferred  to  the  general  fund 
shall  be  used  at  once  In  the  redemption  of 
outstanding  general  fund  warrants.  Section  6 
of  the  same  article  (8)  of  the  constitution  lim- 
its municipal  indebtedness,  and  should  re- 
ceive the  same  construction  as  section  1  rela- 
tive to  state  Indebtedness.  Section  6  has  been 
the  subject  of  construction  In  this  court  sev- 
eral times.  In  State  v.  Hoplilns,  14  Wash. 
59,  44  Pac.  134,  560,  it  was  determined  that 
taxes  due  and  cash  in  the  treasury  must  be 
subtracted  from  the  outstanding  Indebtedness 
to  determine  the  debt  limitation  of  a  county; 
and  again  the  same  construction  was  afilrmed 
In  Graham  v.  City  of  Spokane,  19  Wash.  447, 
53  Pac.  714,  and  was  also  approved  in  Rands 
V.  Clarke  Co.,  15  Wash.  687,  40  Pac.  1119,  and 
Kelley  v.  Pierce  Co.,  15  Wash.  697,  46  Pac. 
253.  In  consonance  with  these  decisions,  it  is 
not  necessary  to  go  further  now  than  to  state 
the  proposition  that  when  the  bond  In  the 
sum  of  ?5,000  Is  delivered  to  the  state  treas- 
urer the  sum  of  ?5,000  is  placed  in  the  gen- 
eral fund  of  the  state.  Thus  there  is  no  in- 
crease of  the  indebtedness  of  the  state,  or  of 
its  liability,  when  this  view  Is  adopted. 

2.  The  foregoing  conclusions  may  be  dls- 
tinj^nilshed  from  those  arrived  at  by  the  court 
in  State  v.  McGraw,  12  Wash.  541,  41  Pac. 
893.  In  that  case  the  act  of  the  legislature 
of  March  22,  1895  (Laws  1895,  p.  462),  was 
construed.  By  section  1  of  the  act  a  loan  and 
interest  fund  was  created  in  the  state  treas- 
ury, and  a  board  of  finance  constituted.  To 
this  board,  by  section  2  of  the  act,  was  given 
authority  to  fund  the  outstanding  warrants 
of  the  general,  military,  and  tide-land  funds 
of  the  state  by  the  Issuance  of  bonds  payable 
solely  out  of  the  fund  created.  The  board  of 
finance  was  directed  to  issue  bonds,  and  oQ!er 
the  same  for  sale  aher  published  notice.  The 
court,  following  the  authority  of  Doon  Tp.  v. 
Cummins,  142  U.  S.  366,  12  Sup.  Ct.  220,  de- 
termined that  the  Issuance  and  sale  of  bonds 
under  the  act  In  question  by  tlie  finance  board 
increased  the  Indebtedness  of  the  state  be- 
yond the  constitutional  Ihnitation  at  that  time. 
The  case  before  the  supreme  court  of  the 
United  States  arose  npon  the  construction  of 
an  Iowa  statute,  as  follows:  "The  treasurer 
of  such  district  is  hereby  authorized  to  sell 


the  bonds  provided  for  in  this  act  at  not  leas 
than  their  par  value,  and  apply  the  proceeds 
thereof  ta  the  payment  of  the  outstanding 
bonded  indebtedness  of  the  district,  or  he  may 
exchange  such  boids  for  outstanding  bonds 
par  for  par."  And  the  court  there  observed: 
"There  is  a  wide  difference  in  the  two  aJtcr- 
natlves  which  this  statute  undertakes  to  an- 
thorize.  The  second  alternative,  of  excban- 
glng  bonds  Issued  under  the  statute  for  oat- 
standing  bonds,  by  which  the  new  bonds,  as 
soon  as  issued  to  the  holders  of  the  old  ones, 
would  be  a  substitute  for  and  an  extinguish- 
ment of  them,  so  that  the  aggregate  out- 
standing Indebtedness  of  the  coiporatlon 
would  not  be  increased,  might  I>e  consistent 
with  the  constitution.  But  under  the  first 
alternative,  by  which  the  treasurer  is  author- 
ized to  sell  the  new  bonds,  and  to  apply  the 
proceeds  of  the  sale  to  the  payment  of  the  out- 
standing ones,  it  is  evident  that,  if  new  bonds 
are  Issued  without  a  cancellatloQ  or  surrender 
of  the  old  ones,  the  aggregate  debt  outstand- 
ing, and  on  which  the  corporation  is  liable  to 
be  sued,  Is  at  once  and  necessarily  increased, 
and,  if  new  bonds,  equal  in  amount  to  the 
old  ones,  are  so  issued  at  one  time,  is 
doubled;  and  that  it  will  remain  at  the  in- 
creased amount  until  the  proceeds  of  the  new 
bonds  are  applied  to  the  payment  of  the  old 
ones,  or  until  some  of  the  obligations  are  oth- 
erwise discharged.  •  •  *  It  would  be  in- 
consistent alike  with  the  words  and  with  the 
object  of  the  constitutional  provision,  framed 
to  protect  municipal  corporations  from  l)eing 
loaded  with  debt  beyond  a  certain  limit,  to 
make  their  liability  to  be  charged  with  debts 
contracted  beyond  that  Ihuit  depend  solely 
ni)on  the  discretion  or  the  honesty  of  their 
officers."  And  the  other  case  referred  to  in 
the  opinion  of  the  court— Bannock  Co.  v.  C. 
Bunthig  &  Co.  (Idaho)  37  Pac.  277— follows 
the  same  course  of  reasoning.  But  the  ar- 
gument upon  which  the  conclusion  is  based 
In  State  v.  McGraw,  supra,  is  not  applicable 
to  the  case  at  bar.  There  Is  no  interval  here 
between  the  delivery  of  the  bond  and  the  pla- 
cing of  the  money  in  the  general  fund  of  thu 
treasury;  the  acta  are  simultaneous.  The 
money  Is  already  In  the  treasury,  and  is 
merely  transferred  from  one  fund  to  another, 
and  there  Is  nothing  conditioned  upon  the  dis- 
cretion or  honesty  of  the  ofllcers.  It  may  be 
further  observed  that  the  Indebtedness  inhibit- 
ed In  section  6,  supra,  of  the  constitution 
does  not  relate  specifically  to  the  form,  wheth- 
er bonds  or  warrants,  but  that  the  term 
"debt"  is  used  in  its  ordinary  signification; 
and  under  the  provisions  of  the  act  of  March 
8,  1899,  supra,  when  the  money  placed  in  the 
general  fund  is  paid  out  In  cancellation  of 
general  fund  warrants  there  is  yet  no  in- 
crease of  debt  We  conclude  that  the  Issu- 
ance of  the  bond  is  valid,  and  the  writ  is 
therefore  .denied. 

GORDON,  C.  J.,  and  DUNBAR,  PUMiEB- 
TON,  and  ANDERS,  JJ.,  concur. 
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RBED  T.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.    June  9,  1899.) 

MUNICIPALITIES— EXCAVATIONS  IN  STREETS- 
CARE    OP    TRAVELER— CONTRIBUTORY 
NEGLIGENCH:— EVIDENCE— CHARGE. 

1.  Where  the  testimony  conflicted  as  to  the 
amount  ol  light  afforded  by  the  street  lights  at 
the  point  where  plaintiff  fell  into  a  trench  in  the 
street,  and  there  was  testimony  that  the  night 
was  darls  and  fogg.v.  it  could  not  be  said,  as  mat- 
ter of  law,  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  in  that  the  street  was  sntfl- 
cientl^  lighted  to  have  enabled  a  person  in  the 
exorcise  of  ordinary  care  to  have  discoTered  the 
danger. 

2.  In  an  action  against  a  dty  for  injury  to  a 
pedestrian  caused  by  a  defective  walk,  admission 
of  ervidence  to  show  the  condition  of  the  walk 
at  the  time  of  the  injury  and  on  the  day  before 
was  not  prejudicial;  plaintiff  having  crossed 
the  walk  in  safety  on  the  day  previous,  at  which 
time  the  defect  in  the  walk  had  not  occurred, 
tliough  plaintiff  saw  that  the  city's  men  were  ex- 
cavating on  each  side  of,  and  under,  the  walk. 

3.  The  court  charged  that  every  one  passing 
over  the  cross  walks  of  a  city  must  use  such  care 
as  a  person  of  ordinary  prudence  would  use,  in 
determining  which  it  would  be  proper  to  consid- 
er his  knowledge  of  the  crossing,  of  the  condi- 
tion of  the  excavation  at  the  time,  the  light  and 
darlmees  there,  his  manner  of  traveling,  and  any 
other  fact  showing  such  care,  or  the  want  of  it. 
Hdd,  that  a  request  that  if  the  jury  believed 
that  he  knew  or  had  reason  to  believe  when  he 
attempted  to  cross  the  street  that  the  crossing 
was  unsafe,  and  tliat  it  was,  from  darkness  or 
any  other  cause  imprudent  to  attempt  to  cross, 
aud  he  persisted  in  attempting  to  cross,  he  was 
guilty  of  contributory  negligence,  was  properly 
refused. 

4.  A  cbargo  on  contributory  negligence,  that,  if 
plaintiff's  want  of  care  contributed  "in  any  ma- 
terial degree  to  his  injury,"  he  could  not  recover, 
is  not  faulty,  in  failing  to  charjge  that  '"any"  neg- 
ligence contributing  to  the  injury  would  bar  re- 
covery, 

5.  A  charge  that  it  was  a  city's  duty  to  so 
guard  excavations  in  its  streets,  by  appropriate 
guards,  barriers,  "and"  beacon  or  danger  lights, 
as  to  iKotect  travelers,  did  not  mislead  tbo  jury 
to  understand  that  both  barriers  and  lights  werei 
necessary. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  James  Reed  against  the  city  of 
Spokane.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

A.  G.  Avery  and  F.  M.  Dudley,  for  appel- 
lant. James  E.  Fenton  and  F.  C.  Robertson, 
for  respondent 

GORDON,  C.  J.  Respondent's  action  was 
to  recover  damages  for  personal  injuries  sus- 
tained by  falling  into  an  excavation  In  How- 
ard street,— one  of  the  principal  streets  of 
the  city.  From  a  judgment  in  his  favor,  the 
city  has  appealed. 

It  appears  that  the  city  was  engaged  in 
excavating  In  the  center  of  the  street  for  the 
purpose  of  laying  a  water  main.  At  a  point 
in  said  street  about  midway  between  Main 
and  Riverside  avenues  the  city  had  for  many 
years  maintained  a  cross  walk  extending 
clear  across  the  street.  This  cross  walk  was 
very  generally  traveled  by  pedestrians.  The 
excavation  in  the  street  at  the  point  of  inter- 
section vvith  the  walk  was  from  six  to  eight 


feet  in  depth,  and  about  five  feet  in  width. 
The  Injury  occurred  about  12  midnight.  The 
excavating  was  being  done  by  the  city  itself, 
and  not  by  an  luaei)endent  contractor.  On 
the  afternoon  of  the  day  of  the  injury,  the 
ground  under  the  walk  having  been  previ- 
ously excavated,  the  walk  Itself  was  cut 
so  that  It  left  the  west  end  of  the  walk  hang- 
ing over  the  ditch  or  excavation  from  two  to 
two  and  a  half  feet.  The'  Injuries  sustained 
by  the  respondent  consisted  In  fractured  ribs 
and  severe  bruises  upon  the  head.  The 
amount  of  the  recovery  was  $1,500. 

At  the  close  of  plaintiff's  case,  the  appel- 
lant moved  for  a  nonsuit,  which  was  over- 
ruled, and  this  constitutes  a  ground  of  ex- 
ception. It  is  urged  that  the  evidence  shows 
that  the  plaintiff  was  guUty  of  contributory 
negligence,  it  being  claimed  that  the  street 
was  sufficiently  lighted  by  electric  arc  lights 
to  have  enabled  a  person  in  the  exercise  of 
ordinary  care  to  have  discovered  the  danger 
and  avoided  it  We  think  the  motion  was 
properly  overruled.  The  testimony  was  con- 
flicting as  to  the  amount  of  light  afforded  by 
the  street  lights  at  the  point  where  the  In- 
Jury  occurred.  There  was  testimony  tending 
to  show  that  the  night  was  dark,  and  that 
It  was  foggy. 

It  is  also  urged  that  the  court  should  have 
peremptorily  instructed  the  jury  in  defend- 
ant's favor  at  the  close  of  the  case,  and  in 
support  of  this  position  It  is  claimed  that  the 
evidence  established  that  at  the  close  of 
work  on  the  evening  of  the  day  of  the  in- 
Jury,  the  workmen  had  erected  sufficient 
barriers  across  the  cross  walk  at  each  side 
of  the  ditch,  and  placed  lights  thereon,  and 
that  appellant  had  in  this  respect  fully  dis- 
charged Its  duty  to  the  defendant  and  all 
other  travelers.  But  upon  that  question  the 
testimony  was  also  conflicting,  and  it  was 
properly  left  for  the  determination  of  the 
Jury.  It  seems  to  be  undisputed  that  there 
were  no  barriers  or  lights  at  that  point  when 
the  plaintiff  atempted  to  cross  the  street  and 
was  injured,  so  that  If  it  be  true  that  the 
workmen  did  in  fact  erect  barriers  as  claim- 
ed, they  had  been  removed  prior  to  the  time 
when  plaintiff  received  his  injury.  It  seems 
well-nigh  Incredible  that  obstructions  or  bar- 
riers of  the  character  which  appellant  claim- 
ed were  put  up  by  its  workmen  on  the  even-  _ 
ing  prior  to  this  injury  could  have  been  re- 
moved without  some  one  having  observed  it. 
The  street  at  the  place  In  question  was  much 
traveled,  the  evidence  going  to  show  that  it 
was  one  of  the  most  extensively  traveled 
streets  in  the  city,  and  particularly  so  be- 
tween Main  and  Riverside  avenues;  and  yet 
no  one  was  seen  to  have  removed  the  bar- 
riers or  obstructions  which  the  city  claims  to 
have  erected  at  that  point.  However,  the 
court  fairly  submitted  that  question  to  the 
jury  In  the  following  instruction:  "If  at  the 
close  of  the  day,  of  the  night  In  which  plain- 
tiff fell  into  said  trench,  the  defendant  city 
placed  about  the  same  sufficient  barriers. 
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guards,  and  beacon  or  danger  lights  to  pro- 
tect any  reasonably  careful  person  from  dan- 
ger therefrom,  and  thereafter,  and  before 
the  plaintiff  fell  Into  said  trench,  some  one, 
without  the  knowledge  or  consent  of  the  de- 
fendant city,  had  removed  any  or  so  much 
of  said  barriers,  guards,  and  beacon  or  dan- 
ger lights  that  travelers  on  said  street,  using 
reasonable  care,  were  not  protected  from 
danger  on  account  of  said  trench,  then  the 
defendant  would  not  be  negligent,  and  would 
not  be  liable  for  damages  on  account  of 
plain tlfTs  injuries  resulting  from  his  fall." 
It  becomes  obvious,  therefore,  that  the  jury 
must  have  found  that  the  city's  claim  in  this 
respect  was  unfounded,  and  their  finding 
must  be  regarded  as  conclusive. 

Assignments  1,  2,  3,  and  4  relate  to  evi- 
dence received  over  appellant's  objection, 
and  we  are  disposed  to  consider  them  quite 
unimportant.  The  testimony  objected  to  was 
for  the  purpose  of  showing  the  condition  of 
this  walk  at  the  point  in  question  at  the  time 
of  the  Injury,  and  on  the  day  previous  there- 
to. There  was  nothing  prejudicial  In  this. 
The  respondent  had  crossed  this  walk  in 
safety  the  preceding  day.  At  that  time  the 
walk  had  not  been  cut  away,  but  he  saw  that 
the  workmen  were  excavating  on  each  side 
of,  and  under,  the  walk.  As  applicable  to 
this  condition,  the  appellant  requested  the 
following  instruction,  and  excepted  to  the 
refusal  to  give  It:  "If  you  believe  from  the 
evidence  that  the  plaintiff  knew  at  the  time 
he  attempted  to  cross  said  Howard  street 
that  the  crossing  was  unsafe,  and  that  it 
was,  from  darkness  or  any  other  cause.  Im- 
prudent to  attempt  to  cross,  or  had  reason 
to  believe,  and,  with  this  knowledge,  he  per- 
sisted In  80  attempting  to  cross  said  street, 
although  he  might  have  avoided  it  by  cross- 
ing at  another  point,  then  he  was  guilty  of 
contributory  negligence,  and  your  verdict 
must  be  for  the  defendant."  The  court  did, 
however,  charge  as  follows:  "Every  person 
passing  over  the  cross  walks  and  streets  of 
the  city  is  required  to  exercise  such  care  and 
diligence  In  doing  so  as  persons  of  ordinary 
foresight,  care,  prudence,  and  diligence 
would  use  under  similar  circumstances.  In 
determining  whether  this  plaintiff  used  such 
care  at  the  time  he  received  the  Injuries  com- 
plained of,  if  you  find  that  he  was  injured. 
It  would  be  proper  to  consider  bis  knowledge 
of  the  crossing,  of  the  condition  of  the  trench 
at  the  time,  the  light  or  darkness  at  the  time 
and  place  the  Injury  was  received,  and  his 
manner  of  traveling,  and  any  other  fact 
appearing  from  the  evidence  which  would 
tend  to  show  such  care,  or  want  of  it.  If 
you  should  find  from  the  evidence  that  the 
plaintiff  did  not  use  such  care  In  attempting 
to  cross  said  trench,  and  thereby  contributed 
In  any  material  degree  to  his  injury,  then 
you  must  find  for  defendant."  And  also  the 
following:  "If  you  find  from  the  evidence 
that  the  plaintiff,  by  his  own  negligence, 
from  the  want  of  proper  care  or  from  drunk- 


enness, contributed  In  any  material  degree 
to  the  accident  which  caused  the  injuries 
complained  of,  then  you  must  find  for  the 
defendant,  notwithstanding  you  may  also 
find  from  the  evidence  that  the  defendant 
was  also  negligent  in  falling  to  protect  said 
trench  with  proper  barriers  and  danger 
lights."  The  Instructions'  given  were  suffi- 
cient, and  the  refusal  to  charge  as  requested 
constituted  no  error.  Smith  v.  Spokane,  16 
Wash.  403,  47  Pac.  888;  Owen  v.  City  of 
Chicago,  10  lU.  App.  466. 

Error  Is  also  predicated  upon  the  charge 
of  the  court  upon  the  subject  of  contributory 
negligence:  the  court  telling  the  jury  that  If 
want  of  care,  prudence,  or  caution  upon  the 
plaintiff's  part  In  attempting  to  cross  the 
trench  "contributed  in  any  material  degree 
to  bis  Injury,"  then  they  should  find  for  the 
defendant.  It  Is  contended  that  the  coort 
should  have  charged,  as  requested  by  appel- 
lant, that  any  negligence  ujpon  plaintiffs  part 
which  contributed  to  the  Injury  would  be 
fatal  to  his  right  of  recovery.  We  think  It 
clear  that  the  only  impression  this  Instruc- 
tion could  convey  would  be  that  the  jury 
were  to  distinguish  between  acta  material 
and  substantial  and  those  immaterial  and 
Inconsequential,  —  between  substantial  and 
essential  consequences  and  unimportant  and 
Insignificant  ones.  The  Instruction  was  cor- 
rect. Bedford  v.  Bail  way  Co.,  15  W^ash.  419, 
46  Pac.  650;  2  Thomp.  Neg.  1105. 

In  the  course  of  his  charge,  the  learned 
judge  told  the  jury  that  It  was  the  duty 
of  the  defendant  to  so  guard  the  excavation 
or  trench,  "by  appropriate  guards,  barriers, 
and  beacon  or  danger  lights,  as  to  protect 
travelers  on  the  street,  themselves  using 
due  care,  from  being  Injured  tliereby."  The 
appellant  complains  that  by  this  instruction 
the  city  was  required  to  show  that  It  had 
erected  both  barriers  and  lights.  We  think 
the  jury  could  not  have  so  understood  it 
and  this  is  fortified  by  a  consideration  of  the 
entire  charge. 

The  case  appears  to  have  been  fairly  tried, 
and  properly  submitted  to  the  Jury.  There 
Is  evidence  to  support  the  verdict,  and,  no 
prejudicial  error  appearing  to  have  be«i 
committed,  the  Judgment  must  be  affirmed. 

DUNBAB,  FULLEBTON,  ANDERS,  and 
REAYIS,  JJ.,  concur. 


(81  Wasb.  i2T) 
STATE  ex  lel.  BBTXGGOI.D  v.  BURNS  et  al.. 

City  Commissioners. 
(Supreme  Court  of  Washington.  June  10,  1809.) 
APPEAL— SUPERSEDEAS— WHEN  ISSUED. 
1.  A  siiperBedeas  will  not  be  granted  on  an  ap- 
peal from  an  order  sustaining  a  demurrer  to  an 
application  for  a  writ  to  prohibit  a  municipal 
board  from  proceeding  with  a  petition  for  the  re- 
moval of  a  city  officer  for  misconduct,  because 
the  board  was  without  jurisdiction,  in  that  the 
mi.«!Couduct  charged  constituted  a  public  offense, 
where  it  does  not  appear  that  a  substiintial  right 
of  the  party  has  been  invaded,  which  the  appel- 
late court  will  probably  remedy. 
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2.  It  will  not  he  granted  because  the  applica- 
tion for  the  superspiieas  alleged  that  the  chair- 
man of  the  municipal  board  was  biased  against 
the  petitioner  and  had  prejudged  his  case,  where 
that  objection  was  not  raised  before  the  board 
or  in  the  court  below. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Leander  H.  Pratber,  Judge. 

Application  by  the  state,  on  the  relation  of 
Otto  Brlnggold,  for  a  writ  of  prohibition,  to 
prohibit  Cyrus  R.  Burns  and  otbers,  consti- 
tuting the  board  of  police  of  the  city  of  Spo- 
kane, from  proceeding  with  certain  cluirges 
against  relator.  From  an  order  sustaining  a 
demurrer  to  the  petition,  relator  appealed, 
and  now  applies  for  supersedeas.    Denied. 

Jolin  F.  Dore,  J.  E.  Fenton,  and  Lewis  & 
Lewis,  for  appellant  F.  M.  Dudley,  for  re- 
spondents. 

FULLERTON,  J.  The  relator  is  a  mem- 
ber of  the  police  force  of  the  city  of  Spo- 
kane, and  the  respondents  are  city  commis- 
sioners, and  constitute  the  board  of  police  of 
that  city.  On  the  22d  day  of  March,  1800,  the 
mayor  of  the  city  made  and  iUed  with  the 
board  of  police  certain  charges  in  writing,  ac- 
cusing the  relator  of  inefficiency,  and  of  be- 
ing guilty  of  Improper  behavior  as  a  member 
of  such  police  force,  and  recommending  his 
removal  from  office.  A  citation  was  Issued 
to  the  relator,  citing  him  to  appear  before  the 
board  of  police  and  answer  to  the  charges 
made  against  him.  On  the  day  appointed, 
the  relator  appeared,  and  objected  to  the 
bearing  on  the  ground  that  the  board  had  no 
Jurisdiction  to  entertain  or  hear  the  charges 
preferred  against  him.  for  the  reason  that 
said  charges  constituted  a  public  offense, 
which  charges  are  cognizable  by  the  regular- 
ly constituted  courts,  and  are  triable  therein 
before  a  Jury,  and  are  not  within  the  provi- 
sions of  section  3  of  the  cliarter  of  the  city 
of  Spokane.  The  board  of  police  overruled 
the  objections,  and  set  the  cause  down  for 
bearing  at  a  subsequent  date,  at  which  time 
the  relator  appeared,  and  the  taking  of  testi- 
mony upon  the  charges  was  commenced. 
Subsequent  thereto,  and  while  tbe  hearing 
was  In  progress,  the  relator"  applied  to  the 
superior  court  of  the  county  of  Spokane  for 
a  writ  of  prohibition  against  the  police  board, 
asking  that  it  be  prohibited  from  further  pro- 
ceeding with  the  cause.  In  answer  to  the  al- 
ternative writ  served  upon  them,  the  board 
of  police  demurred  on  the  ground  "that  nei- 
ther the  affidavit  upon  which  the  same  was 
panted,  nor  said  writ,  states  facts  to  justify 
or  warrant  the  issuance  or  continuance  there- 
of, or  sufficient  to  constitute  a  cause  of  ac- 
tion." On  the  bearing  this  demurrer  was  sus- 
tained, and  tbe  writ  discharged,  and  the  re- 
lator dnly  am>ealed  to  this  court  By  this 
proceeding  the  appellant  asks  this  court  to  su- 
persede the  judgment  of  the  court  below,  and 
continue  tbe  writ  of  prohibition  against  the 
hoard  of  police,  staying  any  further  action 
npon  said  charges  until  the  appeal  shall  be 
board  and  determined  here. 


In  State  v.  Board  of  Education  of  Olty  of 
Seattle,  19  Wash.  8,  52  Pac.  317,  we  held  that 
this  court  has  jurisdiction  to  issue  an  order 
of  supersedeas  to  preserve  the  status  quo  of 
parties  to  an  appeal  pending  Its  determination 
upon  its  merits,  when  for  want  of  such  an 
order  the  appeal  may  be  rendered  of  no  avail 
to  tbe  party  appealing,  and  this  court's  Judg- 
ment upon  tbe  appeal  be  rendered  ineffective. 
In  that  case  Barnard  was  superintendent  of 
the  city  schools  of  Seattle.  *  Charges  were 
filed  with  the  board  of  directors  of  said  school 
district,  charging  Barnard  with  misfeasance 
and  malfeasance  In  office,  with  conduct  unbe- 
coming a  superintendent  of  schools,  and  virith 
disobeying  tbe  rales  of  conduct  established 
by  the  board  of  directors.  The  superintend- 
ent objected  to  A.  J.  Wells,  one  of  the  board 
of  directors,  sitting  as  a  member  of  the  tri- 
bunal to  hear  and  determine  the  charges,  on 
the  grounds  that  said  Wells  was  disqualified 
by  reason  of  bias,  prejudice,  and  personal 
enmity  towards  the  relator.  The  affidavit 
recited  that  said  Wells  was  a  personal  ene- 
my of  the  relator;  that  he  was  a  prime  mov- 
er in  having  the  charges  preferred  and  prose- 
cuted, and  had  publicly  announced  his  inten- 
tion to  vote  to  find  relator  guilty;  that  he 
proposed  to  vote  to  remove  relator  from  his 
office,  no  matter  what  the  evidence  might  be; 
and  that  his  mind  was  made  up,  and  his  de- 
termination fixed.  The  writ  of  prohibition  in 
that  case  was  sued  out  to  prevent  the  said 
Wells  from  sitting  as  a  member  of  the  trial 
board.  The  lower  court  sustained  a  demurrer 
to  tbe  apidlcation,  and  this  court  on  appeal 
therefrom,  held  that  it  was  a  proper  case  for 
the  Issuance  of  a  supersedeas.  That  case  is 
cited  and  relied  upon  in  the  present  case. 
But  it  is  manifest  there  is  a  wide  diCTerence 
between  the  cases.  There  it  was  charged  and 
confessed  by  tbe  demurrer  that  one  member 
of  the  trial  board  was  so  biased  and  preju- 
diced against  the  accused  that  no  such  thing 
as  a  trial  was  possible  before  blm.  He  had 
prejudged  the  case,  and  announced  in  ad- 
vance what  his  judgment  would  be.  Here  the 
fairness  or  Impartiality  of  the  board  of  police, 
or  of  any  Individual  member  thereof,  is  not 
questioned;  tbe  objection  being  solely  that 
tbe  board  has  no  jurisdiction  because  tbe 
charges  preferred  constitute  a  public  offense. 
The  court  will  not  grant  this  writ  as  of 
course.  Before  It  will  do  so,  it  will  look  far 
enough  into  the  merits  of  the  application  to 
ascertain  whether  some  substantial  right  of 
the  complaining  party  has  been  invaded, 
which  this  court  will  probably  remedy  by  the 
determination  of  the  appeal.  This  we  have 
done  In  the  case  at  bar,  and  have  found  noth- 
ing which  we  think  warrants  the  Issuance  of 
the  writ  The  petition  recites  that  the  charges 
preferred  by  tbe  mayor  are  not  within  the 
provision  of  section  3  of  the  charter  of  the 
city  of  Spokane.  This  part  of  the  charter  is 
not,  however,  made  part  of  the  record  in  the 
cause,  nor  was  It  exhibited  to  us  at  the  hear- 
ing, and  we  have  been  left  to  determine  the 
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question  upon  the  general  rules  of  law  appli- 
cable thereto.  Tested  by  these  rules,  we 
think  It  cannot  be  seriously  contended  that 
the  board  of  police  have  Jurisdiction  to  try 
and  dismiss  a  police  officer  for  the  commis- 
sion of  a  trivial  offense,  but  lose  that  Jurisdic- 
tion when  the  offense  committed  by  the  offi- 
cer reaches  the  degree  of  a  misdemeanor  or  a 
felony.  If  this  were  so,  the  more  unflt  the 
officer,  the  less  subject  to  discipline  would  he 
be.  In  the  abstace  of  a  positive  showing,  this 
court  will  not  presume  that  the  city  charter 
of  the  city  of  Spoisane  warrants  a  construc- 
tion so  at  variance  with  reason. 

We  have  not  overlooked  the  fact  that  the 
applicant  has  sought  to  bring  iiimself  within 
the  case  of  State  v.  Board  of  Education  of 
City  of  Seattle,  supra,  by  alleging  In  his  pe- 
tition ffied  here  that  the  chairman  of  Ui« 
board  of  police  is  biased  and  prejudiced 
against  him,  and  has  prejudged  his  case. 
But  this  cannot  avail  him.  No  such  charge  la 
made  In  the  objections  filed  before  the  board 
of  police,  nor  In  the  application  for  the  writ 
of  prohibition  ffied  in  the  lower  court,  from 
which  the  appeal  Is  taken.  It  requires  no  ar- 
gument to  show  that  the  case  must  be  deter- 
mined here  upon  the  record  as  made  in  the 
court  below,  and  cannot  be  aided  by  any  ex- 
trinsic matter  not  urged  before,  or  passed  up- 
on by,  the  court  below.  The  application  for  a 
writ  of  supersedeas  is  denied,  and  the  alter- 
native writ  heretofore  issued  discharged. 

GORDON,  O.  J.,  and  KEAVIS,  AXDBKS, 
and  DUNBAB,  JJ.,  concur. 


(a  Wash.  231) 

BASSKTT  T.  THRALL  et  at. 

(Snprems  Court  of  Washington.    June  12,  1899.) 

PROMISSORY   NOTB-SURBTY'S   LIABILITY— 
LIMITATIONS. 
A  surety  is  not  liable  on  a  note  after  six 
yean  have  expired  since  its  maturity,  and  with- 
out its  being  sued,  and  he  has  not  made  or  rati- 
fied a  payment  thereon. 

Appeal  from  superior  court,  Lincoln  coun- 
ty; O.  H.  Neal,  Judge. 

Action  by  I.  A.  Bassett,  executor  of  Wil- 
liam Flsk,  deceased,  against  Charley  A.  and 
Frank  W.  Thrall.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  Frank  W.  Thrall  ap- 
peals.   Reversed  as  to  the  appellant. 

Myers  &  Warren,  for  appellant  I.  A.  Baa- 
sett,  H.  N.  Martin,  and  Harris  Baldwin,  for 
resxtondent 

PER  CURIAM.  This  is  an  action  upon  a 
promissory  note.  The  appellant  was  a  sure- 
ty on  said  note.  The  record  shows  that  pay- 
ments had  been  made  on  the  note  by  the 
principal,  so  that  as  to  him  the  statute  of  lim- 
itations would  not  run;  but  no  payments  had 
been  made  by  the  surety,  and  more  than  six 
years  had  elapsed  between  the  nmturlty  of 
the  note  and  the  action  upon  the  same.  Judg- 
ment was  given  against  both  principal  and 


surety.  There  Is  absolutely  no  testimony  in 
this  case  showing  payment  or  ratification  of 
payments  by  the  appellant;  hence  the  case 
falls  squarely  within  the  rule  announced  by 
this  court  in  Stubblefield  v.  McAullff,  55  Pac. 
637.  In  fact,  that  case  went  further  than  it 
would  be  necessary  to  go  to  reverse  the  case 
at  bar.  The  Judgment  will  therefore  be  re- 
versed, with  Instructions  to  dismiss  the  ac- 
tion so  far  as  the  appellant  is  concerned. 

(Zl  Wasb.  271) 
TIPTON  et  al.  T.  MARTZELL  et  al. 
(Supreme  Court  of  Washington.    June  21.  1S99.) 

BXBCUTION— PROPERTY  SUBJBCT— ORDWINO 
CROPS. 
A  growine  wheat  crop  raised  by  a  tenant 
under  a  lease  by  which  he  was  to  properly  care 
for  and  harvest  It,  and  deliver  a  part  thereof  to 
the  landlord  as  rent,  is  not  subject  to  levy  oa 
execution  against  the  tenant,  where  the  life  of 
the  execution  will  expire  before  the  crop  is  lipe 
for  harvest 

Appeal  from  superior  court,  Wfaltnuui 
county;  Wm.  McDonald,  Judge, 

Action  by  M.  W.  Tipton  and  others  against 
W.  M.  Martzell  and  another.  From  a  Judg- 
ment for  plaintiffs  on  demurrer  to  the  com- 
plaint defendants  appeal.    Affirmed: 

R.  G.  Blair,  for  appellants.  Trimble  * 
Pattison,  for  respondents. 

REAVIS,  J.  Upon  a  Judgment  in  favor  of 
appellant  Martzell  against  respondents,  ap- 
pellant Sims,  as  sheriff,  attempted  to  levy 
upon  an  immature  growing  crop  of  about  240 
acres  of  wheat  on  the  10th  of  May,  18S8. 
The  wheat  cotdd  not  be  ripe  for  harvest  un- 
til September  following.  Respondents  plant- 
ed the  crop  of  wheat  under  a  contract  with 
the  owner  of  the  land,  by  which  they  were  to 
properly  care  for  and  harvest  the  crop,  and 
deliver  to  the  owner  one-third  of  all  the  grain 
harvested  upon  the  premises.  Respondents 
commenced  this  action  to  restrain  appellants 
from  selling  the  crop  of  grain.  AppeUaats 
tiled  a  general  demurrer  to  the  complaint, 
which  was  overruled,  and  they  appealed 
from  the  order. 

The  question  presented  is  whether  th* 
growing  crop  of  wheat  owned  by  the  tenants 
under  the  terms  stated  is  subject  to  levy 
and  sale.  It  Is  maintained  by  counsel  for 
appellants  that  at  common  law.  growing 
crops,  the  result  of  the  annual  cultivation 
and  labor,— fructus  industriales,— are  per- 
sonal property,  while  those  that  are  the  nat- 
ural and  spontaneous  growth  of  the  land— 
fructus  naturalea— are  realty;  and  a  number 
of  authorities  are  cited  to  sustain  the  proposi- 
tion. The  leading  case  cited  by  counsel  ia 
that  of  PoUey  v.  Johnson,  from  the  supreme 
court  of  Kansas.  52  Kan.  -ITS,  35  ^Pac.  & 
The  Kansas  statute  (Gen.  St  1889,  pa^.  2824) 
provided:  "The  emblements  or  annual  crops 
raised  by  labor,  and  whether  severed  or  not 
from  the  land  of  the  deceased  at  the  time  of 
his  death,  shall  be  assets  in  the  hands  of  th* 
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execntor  or  administrator,  and  sball  be  In- 
cluded In  the  Inventory."  Paragraph  2825 
provided:  "The  executor  or  administrator, 
or  the  person  to  whom  he  may  sell  such 
emblements  may,  at  all  reasonable  times,  en- 
ter upon  the  lands  to  cultivate,  sever  and 
gather  the  same."  Paragraph  oOOS— part  of 
the  procedure  before  Justices  of  the  peace- 
provides:  "In  all  cases  where  any  lands  may 
have  been  let,  reserving  rent  In  kind,  and 
when  the  crops  or  emblements  growing  or 
grown  thereon  shall  be  levied  on  or  attached 
by  virtue  of  any  execution,  attachment  or 
other  process  against  the  landlord  or  tenant, 
the  interest  of  such  landlord  or  tenant  against 
whom  such  process  was  not  Issued,  shall  not 
be  affected  thereby;  but  the  same  may  be 
sold,  subject  to  the  claim  or  interest  of  the 
landlord  or  tenant  against  whom  such  pro- 
cess did  not  Issue."  The  court  observes  that, 
while  these  sections  do  not  reach  the  case, 
they  show  a  recognition,  of  what  they  regard 
as  the  settled  doctrine  of  common  law,— that 
such  growing  crops  are  personal  property, 
subject  to  sale  on  execution  for  the  debts  of 
the  owner,— and  determine  the  cause  with 
the  observation:  "However  much  we  may 
disapprove  of  the  policy  of  the  law,  we  are 
constrained  to  hold  that  the  growing  wheat 
attached  in  this  case  was  subject  to  levy." 
liased  upon  the  rale  that  at  common  law 
the  growing  crop  passed  to  the  administrator, 
many  cases  are  found  affirming  the  validity 
of  such  levy  under  an  execution  as  upon  per- 
sonal property.  In  some  of  the  states  pro- 
vision Is  made  to  extend  the  lien  of  the  ex- 
ecution until  an  Immature  crop  Is  ready  for 
harvest,  and  in  other  states  the  levy  upon  a 
growing  crop  is  permitted  by  statute.  The 
only  statute  that  has  been  called  to  our  at- 
tention upon  the  subject  of  growing  crops  is 
section  1646,  1  Hill's  Ann.  St.  &  Codes,  which 
authorizes  a  chattel  mortgage  upon  them. 
An  execution  does  not  create  a  lien  for  an  in- 
definite period,  or  any  period  beyond  its  life. 
Section  469,  2  Hill's  Ann.  St.  &  Codes,  re- 
quires an  execution  to  be  returned  within  60 
days.  In  EUithorpe  v.  Reidesll,  71  Iowa,  315, 
32  N.  W.  238,  It  was  determined  that  an  ex- 
ecution could  not  be  levied  upon  immature 
growing  crops.  The  court  observed:  "The 
whole  proceeding  was  on  the  theory  that  the 
crops  were  personal  property,  and  could  be 
levied  on  and  sold  as  such.  But  while  they 
remained  immature,  and  were  being  nurtured 
by  the  soil,  they  were  attached  to  and  con- 
Htitutcd  part  of  the  realty.  They  could  no 
more  be  levied  opon  and  sold  on  execution 
as  personalty  than  could  the  trees  growing 
upon  the  premises."  And  a  number  of  for- 
mer decisions  o'f  the  court  are  cited  in  sup- 
port of  its  conclusion.  I-i.  has  been  well  ob- 
served that  the  value  of  the  growing  crop 
depends  upon  the  soil  for  Its  nourishment 
and  support,  and,  if  disconnected  at  once,  as 
in  this  case,  would  be  nothing,  and  levy  and 
sale  usually  offers  but  little  return  to  the 
creditors,  while  it  Is  oftentimes  serious  loss 


to  the  debtor.  In  Penballow  v,  Dwight,  7 
Mass.  34,  an  entry  and  levy  upon  a  crop  of 
com  f  uUy  ripe  and  fit  to  be  gathered  was  sus- 
tained upon  the  ground  that  the  crop  was 
fully  ripe,  and  in  a  proper  state  to  be  gath- 
ered. But  the  court  observed:  "An  entry, 
for  the  purpose  of  talcing  unripe  corn  or  oth- 
er produce  which  would  yield  nothing,  but  in 
fact  be  wasted  and  destroyed,  by  the  very 
act  of  severing  It  from  the  soil,  would  not  be 
protected  by  this  decision."'  But  In  the  case 
at  bar  there  was  an  existing  contract  be- 
tween the  landlord  and  the  respondents  that 
they  would  properly  take  care  of  the  growing 
grain,  and  harvest,  and  deliver  one-third  of 
the  product  to  the  landlord.  In  a  contract  of 
this  nature  the  landlord  depends  on  the  char- 
acter and  skill  of  the  lessee,  and  it  would 
seem  to  be  personal,  and  not  assignable.  It 
was  said  by  the  supreme  court  of  Michigan 
in  Randall  v.  Chubb,  46  Mich.  311,  9  N.  W. 
429:  "The  very  nature  and  character  of  the 
lease  or  agreement  shows  that  It  was  a  per- 
sonal one  to  the  defendant,  and  could  not  be 
assigned  by  him  to  a  third  party  without  the 
consent  of  his  lessor.  The  rent  or  share 
which  the  latter  would  receive  must  depend 
very  much  upon  the  character  of  the  lessee, 
and  the  latter  could  not  place  a  party  in  pos- 
session of  the  premises  who  might  not  be  a 
good  husbandman,  and  who  might  not  be 
able  to  carry  on  the  farm  operations  in  a 
good,  careful,  and  proper  manner.  Under 
such  a  lease  the  landlord  has  a  right  to 
choose  his  tenant,  and  he  may  be  willing  to 
lease  upon  shares  to  one  man,  and  yet  be 
wholly  unwilling  to  let  another  have  posses- 
sion upon  any  terms."  It  is  evident  that,  if 
a  sale  of  the  crop  were  i)ermltted  within  the 
life  of  the  execution,  the  agreement  by  which 
tlie  landlord  was  entitled  to  have  the  lessees 
give  their  personal  care  and  attention  to  the 
growing  crop  would  be  abrogated,  and  tbe 
process  would  substitute  the  purchaser  at  ex- 
ecution sale  as  one  of  the  parties  to  the 
lease.  It  may  also  be  observed  that  under 
our  law  the  administrator  takes  possession 
of  the  realty,  and  that  the  proceeds  of  its 
products  may  be  used  in  payment  of  the  debts 
of  the  deceased,  as  well  as  the  proceeds  from 
the  realty.  We  conclude  that  the  crop,  un- 
der the  facts  shown  here,  was  not  subject  to 
the  levy  of  the  execution,  and  the  Judgment 
of  the  superior  court  is  affirmed. 

GORDON,  0.  J.,  and  DUNBAR,  ANDERS, 
and  FULLERTON,  JJ.,  concur. 


(21  Wr.)h.  :,i) 

HALIi  T.  SKAVDALB. 

(Supreme  Court  of  Washington.    May  27,  1899.) 

APPBALt-ORAL  MOTION— JURISDICTIONAL 
QUESTION. 

1.  The  appellate  conrt  will  entertain  an  oral 
motion  raising  a  jurisdictional  question  at  the 
trial. 

2.  No  appeal  lies  from  »  judgment  dismissing 
the  action  for  failure  of  plamtifl  to  amend  corn- 
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plaint  within  the  time  fixrf  in  an  order  sustain- 
ing a  demurrer  sought,  where  plaintiff  did  not 
resist  the  motion  for  dismissal,  or  move  to  set 
aside  the  judgment  below. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  hj  Albert  E.  Hall  against  Claus 
SkaTdale.  Leave  to  plaintiff  to  amend  his 
complaint  after  demurrer  sustained  was 
granted,  but  no  amendment  was  <rflered  with- 
in the  time  limited,  and  defendant  moved  to 
dismiss,  which  motion  was  not  contested, 
and  the  case  dismissed,  and  plaintiff  appeals. 
Dismissed. 

Brady  &  Gay  and  MUo  A.  Root,  for  appel- 
lant ■  A.  A.  Richardson,  for  respondent 

PER  CURIAM.  Motion  is  made  to  dlBmiss 
this  action  for  want  of  Jarisdiction  on  the 
part  of  this  court  to  try  the  same.  The  case 
falls  squarely  within  the  rule  announced  in 
Supply  Co.  V.  Brand,  7  Wash.  357,  36  Pac. 
72,  and  the  motion  will  therefore  be  sustain- 
ed. 

It  is  urged  by  appellant  that  no  proper 
serrice  of  the  motion  has  been  made,  but, 
this  being  a  jurisdictional  question,  as  has 
often  been  decided  by  this  court,  the  motion 
will  be  entertained,  even  upon  an  oral  sug- 
gestion at  the  time  of  the  trial.  The  appeal 
is  therefore  dismissed. 


(21  Wash.  706) 

OLSEN  T.  MANSFIELD  et  al. 
(Supreme  Court  of  Washington.    May  31,  1899.) 

API'EAL— FAILURE    TO    UROB    OBJECTIONS    IN 
TRIAL  COURT. 
An  objection  that  the  pleadings  do  not  show 
that  a  tender  was  kept  good  cannot  be  first  raised 
on  appeal. 

Appeal  from  superior  court,  Lincoln  coun- 
ty. 

Action  by  M.  Olsen  against  A.  Mansfield 
and  others.  From  a  judgment  plaintiff  ap- 
peals.   AfDrmed. 

H.  N.  Martin  and  Harris  Baldwin,  for  ap- 
pellant   Myers  &  Warren,  for  respondents. 

PER  CURIAM.  This  case  falls  within  the 
rule  announced  by  this  court  in  Moran  Bros. 
Co.  T.  Northern  Pac.  R.  Co.,  19  WaslL  206,  53 
Pac.  49,  1101,  wherein  It  was  held  that  "an 
objection  that  the  pleadings  do  not  show  that 
a  tender  was  kept  good  cannot  be  raised  for 
the  first  time  on  appeal."  On  authority  of 
that  case,  the  Judgment  of  the  lower  court  Is 
affirmed. 


(21  Wash.  2S2) 

LANGSTON  et  ux.  r.  EPHRAIM  et  al. 
(Supreme  Court  of  Washington.    June  22.  1899.) 

APPBAI/-ORDER  QRANTINQ  NEW  TRIAL- 
DISCRETION. 
An  order  granting  a  ne^  trial  will  be  re- 
viewed only  wh(>re  it  is  apparent  on  the  record 
that  the  court  abused  its  discretion. 

Appeal  from  superior  court,  King  county; 
B.  D.  Benson,  Judge. 


Action  by  John  Langston  and  wife  against 
Ferdinand  Ephraim  and  others.  From  an  or- 
der granting  a  new  trial,  defendants  appeal. 
Affirmed. 

Emmons  &  Emmons  and  Vlnce  H.  Faben, 
for  appellants.  Smitli  &  Cole  and  Donworth 
&  Howe,  for  respondents. 

REAVIS,  J.  Appeal  from  an  order  of  the 
superior  court  of  King  county  granting  a  new 
trial  of  the  action.  The  motion  for  a  new 
trial  was  based  upon  the  following  grounds: 

(1)  Insufficiency  of  the  evidence  to  justify 
the  verdict  and  that  it  is  against  law;   and 

(2)  error  in  law  occurring  at  the  trial,  and 
excepted  to  at  the  time  by  the  plaintiffs. 

The  action  was  commenced  to  recover  the 
possession  of  the  premises  described  in  the 
complaint  under  the  tlilrd  subdivision  of  sec- 
tion 5527,  Balllnger's  Ann.   Codes   &  St   (2 
Hill's  Code,  g  5i9).    It  appears  to  have  been 
shown  at  the  trial  that  defendants  were  in 
default  one  year  in  the  payment  of  rent:  that 
they  went  into  possession  on  June  22,  1889, 
under  the  terms  of  a  lease  with  plaintiffs. 
The   term   mentioned  In  the  lease   was  20 
years,  with  monthly  rent  reserved.     On  Jan- 
uary 27,  1898,  plaintiffs  gave  defendants  writ- 
ten notice  to  quit  or  pay  rent.    The  rent  then 
due  was  $1,950.    Defendants  denied  ttiat  they 
were  indebted  for  the  rent  alleged;    denied 
the  service  of  the  notice  or  that  they  were  un- 
lawfully detaining  the  premises.    Defendants 
also  set  up  that  after  they  went  into  posses- 
sion they  were  permanently  ousted   by  the 
plaintiffs  from  a  portion  of  tb6  premises,  to 
their  damage.    And,  for  a  second  affirmative 
defense,  defendants  set  up  that  after  making 
the  lease,  and  in  October,  1894,  the  plaintiffs 
sold,  assigned,  and  transferred  the  lease  to  one 
Palmer,  and  all  the  rents,  issues,  and  profits 
thereof,  which  assignment  was  duly  recorded. 
and  that  Palmer  was  still  the  owner  thereof. 
It  appeared  at  the  trial  that  plaintiffs  intro- 
duced in  evidence  a  reassignment  of  the  lease 
from  Palmer  to  themselves,  to  the  Introduc- 
tion of  which  testimony  defendants  objected. 
On  these  issues  the  testimony  was   heard. 
and,  upon  the  conclusion  of  the  trial,  both 
plaintiffs  and  defendants  moved  for  jadgment 
The   superior  court  granted   the   motion   of 
defendants,  and  instructed  the  jury  to  return 
a  verdict  in  their  favor. 

The  only  question  presented  upon  this  ap- 
peal is  whether  the  superior  court  abused  its 
discretion  in  granting  the  order  for  a  new 
trial.  The  statutory  grounds  for  a  new  trial 
are  specified  In  the  motion,  and  they  contean- 
plate  that  the  superior  court  may,  in  Its  judg- 
ment, grant  the  order;  and  it  Is  only  when  it 
is  apparent  on  the  record  here  that  the  su- 
perior court  plainly  abused  its  discretion  that 
this  court  will  review  Its  order,  and  it  cannot 
be  said  that  this  record  presents  such  a  case. 
The  order  of  the  superior  court  is  therefore 
affirmed.  ' 

GORDON,  O.  J.,  and  DUNBAR,  ANDESS, 
and  FULLEBTON,  JJ.,  concur. 
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(21  Wash,  m) 

OFFIELD  T.  ISH  et  «1, 

oSapreme  Court  of  Washinirton.    June  22,  1899.) 

STREAMS— APPROPRIATION— BVIDBNCB— 

CO3T0M. 

1.  Plaintiff  settled  on  120  acres  of  arid  land 
belonging  to  the  United  States  in  1877,  and  ob- 
tained a  patent  in  1882.  In  1878  be  posted  no- 
tices, claimiug  the  waters  of  a  stream  flowing 
through  thp  land,  and  planted  a  large  orchard, 
and  from  that  time  until  defendant  diverted  the 
stream,  in  1895,  he  used  most  of  the  waters  of 
the  stream  to  irrigate  his  orchard,  which  he  had 
gradually  enlarged.  Bdd,  that  a  finding  that 
plaintiff  had  appropriated  the  stream  wag  sus- 
tained. 

2.  In  1877  a  settler  ou  public  lands  of  the 
United  States  had  a  right,  created  by  custom,  to 
acquire  by  appropriation  the  exclusive  right  to 
the  use  of  waters  of  a  stream,  necessary  for  the 
irrigation  of  his  land  for  a  useful  purpose,  to  the 
exclusion  of  a  subsequent  settler  of  land  further 
up  the  stream. 

3.  Such  an  appropriation  may  have  been  made 
by  diverting  the  water  from  the  stream  where 
it  ran  through  the  settler's  premises. 

Appeal  from  superior  court,  Garfield  coun- 
ty; Mark  A.  Fullerton,  Judge  pro  tem. 

Action  by  J.  W.  Offleld  against  Benjamin 
Ish  and  others.  Judgment  for  plaintiff,  and' 
defendants  appeal.    Affirmed. 

M.  F.  Gose  and  Gose  &  Kaykendall,  for 
appellants.    S.  G.  Cosgrove,  for  respondent 

ItEAVIS,  J.  Suit  to  enjoin  the  dlrerslon 
of  water.  In  November,  1877,  respondent  set-- 
tied  ni>on  the  lands  described  In  the  com- 
plaint, and  received  a  patent  therefor  In 
February,  1882.  A  stream  of  water,  formed 
from  confluent  springs,  flowed  across  the 
premises  entering  from  the  soutb  side  there- 
of, and  running  thence  in  a  northerly  direc- 
tion to  the  Snake  river,  on  the  northern 
boundary  of  said  premises.  Appellants  sev- 
erally occupy  premises  further  up  the  stream, 
and  through  which  It  flows.  Appellants' 
srantor  settled  on  premises,  upon  which  they 
have  been  diverting  the  watei's  of  the  stream, 
in  the  autumn  of  1881,  as  a  pre-emption  claim, 
and  received  a  patent  therefor  In  June,  1884. 
Appellant  Benjamin  Ish  is  ttie  owner  In  fee, 
and  the  other  appellants  are  his  tenants. 
The  springs  which  are  the  source  of  the 
stream  are  situated  southwesterly  from  ap- 
Iiellants'  premises,  and  flow  northerly 
through  the  same  to  and  through  respond- 
ent's premises,  and  this  stream  Is  the  only 
one  touching  any  of  the  lands  In  question 
except  Snake  river,  which  flows  along  the 
north  side  of  respondent's  premises.  Appel- 
lants have  no  water  except  said  stream.  Por- 
tions of  the  lands  of  appellants  are  adapted 
to  tlie  growth  of  fruits,  vegetables,  and  ber- 
ries, and  require  Irrigation,  and  so  do  the 
premises  of  the  respondent.  The  superior 
court  made  the  following  finding:  "That  In 
the  spring  of  1878  the  plaintiff  appropriat- 
ed all  the  water  of  the  stream  above  describ- 
ed by  the  means  of  the  ditch,  the  head  of 
'Which  was  on  the  above-described  lands  and 
premises  settled  by  the  plaintiff,  and  con- 
veyed said  water  over  and  across  said  prem- 


ises by  means  of  f>ai<.T  ditch,  and  used  the 
same  for  the  purpose  of  Irrigating  the 
grounds  preparatory  to  planting  orchard 
trees  afterwards  planted  by  him  on  said 
lands;  that  said  plaintiff  planted  during  the 
spring  of  said  year  2,200  trees,  and  all  of  the 
water  flowing  down  said  stream  was  conduct- 
ed through  said  ditch,  and  used  in  preparing 
the  soil  for  planting  and  for  irrigating  said 
trees  after  the  same  were  planted  during  the 
irrigating  season  during  the  year  of  1878, 
to  wit,  during  the  months  of  March,  April, 
May.  June,  July,  August,  and  September; 
that  the  use  to  which  plaintiff  applied  said 
'water  was  a  beneficial  use,  and  the  whole  of 
the  water  was  necessary  for  the  proper  care 
and  cultivation  of  the  orchard  by  liim  plant- 
ed during  the  said  season;  and  continuously 
since  said  time  the  plaintiff  and  his  said 
grantors  have  gradually  enlarged  said-  or- 
chard, and  ever  since  the  year  of  1878  the 
whole  of  the  water  of  said  stream  has  been 
required  and  actually  used  in  the  necessary 
and  proper  cultivation  and  irrigation  of  said 
orchard.  During  the  irrigating  season  afore- 
said, .and  at  the  time  of  the  attempted  di- 
version or  diversions  as  hereinafter  mention- 
ed, the  whole  of  the  water  flowing  down 
said  stream  was  actually  appropriated  and 
used  by  the  plaintiff  In  irrigating  and  carry- 
ing forward  his  orchard;  and  said  waters 
were  during  all  the  said  time,  and  are  now, 
applied  by  the  plaintiff  to  a  beneficial  use." 
And  also  found  that  appellants  used  a  small 
quantity  of  water  from  said  stream  In  the 
year  1881  for  irrigating  a  small  garden,  but 
that  not  a  sufficient  amount  of  water  'was 
used  to  perceptibly  diminish  the  flow  of  wa- 
ter below,  and  that  no  water  was  used  for 
irrigating  purposes  thereafter  by  appellant 
nntil  the  year  1891,  at  which  time  he  used  a 
small  amount  of  the  water  of  the  stream  for 
irrigating  the  garden,  but  that  it  did  not  per- 
ceptibly diminish  the  flow  of  the  water  be- 
low; that  appellants,  in  the  year  1895,  built 
a  dam  across  the  channel  of  one  of  the 
branches  of  the  stream  above  the  lands  of  re- 
spondent, and  thereby  caused  a  part  of  the 
waters  to  flow  out  of  Its  natural  channel 
away  from  the  lands  of  the  plaintiff,  and  ap- 
propriated the  water  to  their  own  use  for 
Irrigating  purposes,  and  that  in  the  month 
of  July,  1896,  appellants  wrongfully,  and 
without  the  consent  of  the  plaintiff,  built  a 
dam  across  one  of  the  branches  of  the  stream 
above  the  lauds  and-  premises  of  the  plaintiff, 
and  diverted  the  waters  of  said  branch  from 
its  natural  channel,  and  used  it  for  irrigat- 
ing purposes;  that  before  the  commencement 
of  the  action,  respondent  demanded  of  ap- 
pellants that  they  remove  the  dam,  and  per- 
mit the  waters  to  flow  freely  and  unob- 
structed, but  appellants  refused  to  remove 
such  dam,  and  declared  It  their  purpose  to 
divert  water  from  such  stream  for  irrigating 
purposes  uiK)n  their  premises.  Counsel  for 
appellants  excepted  to  the  finding  of  appro- 
priation made  by  respondent  as  not  support- 
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ed  by  the  testimony,  but,  after  a  careful  ex- 
amination of  the  testimony,  we  are  satisfied 
■with  the  conclusion  of  the  superior  court. 
Respondent,  in  November,  1877,  settled  upon 
the  premises  afterwards  patented  to  him.  In 
the  spring  following  he  piauted  a  large  or- 
chard, and  evinced  his  intention  to  appro- 
priate the  water  for  irrigating  purposes  by 
posting  notices '  claiming  the  same,  and  we 
think  he  continued  with  reasonable  diligence 
thereafter  to  apply  the  water  to  beneficial  use. 
He  had  something  over  120  acres  of  land.  It 
appears  that  all  the  water  of  the  stream  was 
necessary  for  the  uses  to  which  the  land  was 
put  It  was  arid,  and  required  irrigation. 
He  continued  from  year  to  year  to  improve 
the  premises,  put  out  more  fruit  tree's,  and 
cultivated  more  of  the  land,  as  is  usually 
done  by  farmers  in  improving  new  land.  Ap- 
propriation of  water  consists  in  the  Intention 
accompanied  by  reasonable  diligence  to  use 
the  water  for  the  purposes  originally  con- 
templated at  the  time  of  its  diversion.  -At 
the  time  respondent  settled  upon  these  prem- 
ises and  appropriated  the  water  for  use  In 
Irrigation  thereon,  all  the  lands  upon  the 
stream,  from  its  source  to  its  confluence  with 
the  Snake  river,  were  public  lands  of  the 
United  States.  The  custom  of  the  acquisi- 
tion of  the  right  to  water  for  use  in  Irrigation 
existed  here  upon  public  lands  of  the  United 
States  at  the  time  respondent  settled  upon 
his  premises.  Thorpe  v.  Ditch  Co.,  1  Wash. 
St.  5CC,  20  Pac.  588;  Ellis  v.  Improvement 
Co.,  1  Wash.  St.  572,  21  Pac.  27;  Geddls  v. 
Parrlsh,  1  Wash.  St.  587,  21  Pac.  314.  The 
fact  appearing  that  respondent  first  diverted 
the  water  from  the  stream  where  it  ran 
through  his  own  premises  does  not  militate 
against  his  appropriation.  The  right  of  ap- 
propriation, as  defined  by  the  best  authori- 
ties, Is  not  controlled  by  the  location  of  the 
stream  with  reference  to  the  premises  which 
are  Irrigated;  and  the  further  fact  that  the 
point  of  diversion  may  have  been  at  times 
changed  does  not  affect  the  right  The  right 
to  use  the  water  Is  the  essence  of  appropria- 
tion. Tlie  means  by  which  it  is  done  are 
incidental.  These  considerations  being  deci- 
sive of  the  case,  other  questions  discussed 
relative  to  the  claim  of  right  by  prescription, 
and  the  principles  controlling  the  same,  and 
the  distribution  of  water  among  equal  ripa- 
rian owners,  are  immaterial  here.  The  Judg- 
ment of  the  superior  court  Is  affirmed. 

GORDON,  C.  J.,  and  ANDERS  and  DUN- 
BAR, JJ.,  concur. 


(21  Waah.  303) 

NEW  YORK  SECURITY  &  TRUST  CO.  v. 

CITY  OP  TACOMA  et  al. 
(Supreme  Court  of  Washington.    June  27,  1809.) 

CITIES— WARRANTS— LOSS  OF  FUNDS. 

A  city  is  bound  to  pay  its  warrants  in  the 
hands  of  innocent  pnrchnsers.  though  the  funds 
applicable  to  their  payment  were  lost  by  depos- 
its iu  banks  that  subsequeutly  became  iosulrent. 


Appeal  from  superior  court,  Fierce  county; 
Thomas  Carroll,  Judge. 

Action  by  the  New  York  Security  &  Trust 
Company  against  the  city  of  Tacoma  and 
others.  Judgment  for  defendants,  and  plala- 
tlff  appeals.    Reversed. 

Crowley  &  Grosscup,  Bogle  &  Richardson, 
and  John  A.  Shackleford,  for  appellant.  W. 
H.  Pritcbard,  W.  M.  Harvey,  and  John  Leo, 
for  respondents. 

DUNBAR,  J.  We  have  examined  in  detail 
the  evidence  In  this  case  from  beginning  to 
end,  and  find  that  In  all  essential  particulars 
it  is  identical  with  the  case  of  Bardsley  v. 
Sternberg,  decided  by  this  court,  and  report- 
ed in  18  Wash.,  at  page  612,  52  Pac.  251,  524. 
This  case  was  probably  more  vigorously  and 
skillfully  tried  on  the  part  of  the  city,  both 
in  the  court  below  and  in  this  court,  than 
was  the  former  case;  but  the  subject  of  the 
controversy  was  the  same,  viz.  did  the  acts 
of  the  treasurer  constitute  a  payment  of  the 
warrants  in  question?  and  the  evidence  on 
all  the  vital  points  was  substantially  the 
same.  There  was  some  little  additional  tes- 
timony as  to  the  intention  of  the  original 
holders,  so  far  as  their  part  of  the  transac- 
tion was  concerned;  but,  as  between  the 
present  owners  of  these  warrants  and  the 
city,  this  question  is  not  Involved,  It  nowhere 
appearing  that  the  original  owners  make  any 
claim  to  any  interest  in  the  warrants.  In 
fact,  by  their  testimony,  they  disclaim  owner- 
ship. It  Is  conceded  in  the  argument,  and 
found  by  the  court,  that  the  warrants  in- 
volved were  regularly  Issued  by  the  proper 
ofi[lcers  of  the  city,  and  that,  in  the  bands 
of  the  original  payees,  they  were  valid  obli- 
gations of  the  city;  and  it  is  not  contended 
that  they  have  ever  been  paid  for.  In  money 
furnished  by  the  city  or  by  any  one  else,  oth- 
er than  the  parties  to  whom  they  were  de- 
livered by  Boggs.  The  loss  of  the  city  by 
subsequent  deposits  in  banks  which  after- 
wards became  insolvent  cannot  affect  the 
validity  of  these  warrants  in  the  hands  of  in- 
nocent purchasers. .  They  were  regular  upon 
their  face,  and,  if  the  transactions  of  the 
treasurer  did  not  constitute  payment  at  the 
time,  the  fact  that  the  city  was  afterwards 
unfortunate  in  its  choice  of  depositaries  is 
not  a  circumstance  which  can  have  any  re- 
troactive effect  on  the  original  transaction. 
The  case  of  Bardsley  v.  Sternberg  filrst  re- 
ceived the  attention  of  tills  court  in  June, 
1807,  when,  after  an  elaborate  presentation, 
it  was  decided  by  a  divided  court  that  the 
legal  effect  of  the  transactions  of  the  treas- 
urer was  a  Jayment  of  the  warrants  in  con- 
troversy. That  opinion  is  reported  in  17 
Wash.,  at  page  243,  49  Pac.  499.  A  lengthy 
I>etition  for  rehearing  was  filed  in  due  course 
of  time,  which  seemed  to  a  majority  of  the 
court  to  present  a  proper  case  for  rehearing. 
An  answer  was  called  for,  and  subsequently 
a  rehearing  was  granted  on  the  merits.  Tbe 
case  was  again  elaborately 'argued,  and  the 
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court,  upon  lengthy  and  mature  deliberation, 
reversed  its  former  ruling,  and  held,  by  a  ma- 
jority opinion,  that  the  acts  of  the  treasurer 
did  not  constitute  payment  of  the  warrants.  A 
very  earnest  and  elaborate  dissenting  opinion 
was  filed  in  that  case,  which  shows  conclu- 
sively that  all  the  matters  which  are  In  con- 
troversy in  this  case  had  been  the  subject  of 
earnest  consideration  and  discussion  by  the 
court.  The  majority  opinion  was  announced 
after  a  thorough  examination  of  the  testi- 
mony and  the  law  ai^licable  thereto.  A  pe- 
tition for  rehearing  was  again  submitted, 
and,  after  due  deliberation  by  the  court,  was 
denied.  In  view  of  these  facts,  and  the  fact 
above  mentioned,— that  no  new  principle  is 
involved  in  this  case,— we  feel  that  it  would 
subserve  no  useful  purpose  to  again  enter 
into  a  discussion  of  the  law  applicable  to  the 
facts  as  shown  by  the  record.  Therefore, 
following  the  rule  announced  in  the  case  of 
Bardsley  v.  Sternberg,  18  Wash.  612,  52  Pac. 
251,  524,  the  judgement  will  be  reversed,  and 
the  case  remanded,  with  Instructions  to  grant 
the  relief  prayed  for  in  the  complaint. 

GORDON.  0.  J.,  and  ANDERS  and  FUL- 
LERTON,  JJ.,  concur. 


(21  Wash.  306) 

MUHLENBERG  v.  CTTY  OF  TACOMA  et  al. 

(Supreme  Ckiurt  of  Washington.  June  27,  1899.) 
CITIES-WARRANTS— TIME  OF  PRESENTATION. 
An  indorsement,  "Not  paid  for  want  of 
funds,"  on  city  warrants,  by  the  city  treasur- 
er, is  a  ministerial  act,  and  does  not  fix  the 
time  of  presentation  of  the  warrants,  where  the 
actual  presentation  had  been  made  previously. 

Appeal  from  superior  court.  Pierce  county; 
niomas  Carroll,  Judge. 

Action  by  Francis  B.  Muhlenberg  against 
the  city  of  Tacoma  and  others.  Judgment 
for  defendants,  and  plaintifC  appeals.  Re- 
versed. 

John  A.  SbacUeford,  Crowley  &  Grosscnp, 
and  Bogle  &  Richardson,  for  appellant.  W. 
U.  Pritchard,  Walter  M.  Harvey,  and  John 
I^eo,  for  respondents. 

DUNBAR,  J.  This  case,  on  tbe  main  qnes- 
tlon  involved,  is  identical  with  the  case  of 
New  York  Security  &  Trust  Co.  v.  City  of 
Tacoma  (Jost  decided)  57  Pac.  810.  In  other 
respects,  without  entering  into  a  discussion 
of  them,  tbe  court  rightfully  sustained  plain- 
tifTs  demurrer  to  defendants'  sixth,  seventh, 
eiglith,  and  ninth  partial  defenses.  We  also 
think  the  warrants  issued  directly  to  Boggs 
were  legitimate  and  legal.  So  far  as  tbe 
question  is  concerned  of  when  a  certain 
amount  of  warrants,' consisting  of  about  $35,- 
000,  sold  to  the  Columbia  National  Bank, 
were  presented  for.  payment,  it  seems  to  us 
that  the  testimony  tending  to  show  that  they 
were  not  presented  at  the  time  the  indorse- 
nrcnt  Indicates  is  exceedingly  unsatisfactory. 
The  ^x-Qre^surer's  testimony,  as  first  given, 


was  to  the  effect  that  all  of  tbe  warrants  in 
identification  1,  Including  In  the  aggregate 
something  like  $35,000;  and  a  batch  of  war- 
rants of  the  aggregate  value  of  $30,000,  de- 
posited in  the  German-American  Bank,  were 
not  Indorsed  "Not  paid  for  want  of  funds" 
until  after  the  expiration  of  his  term  of 
ofilce,  and  this  testimony  was  positive.  He 
afterwards  admitted  that  he  was  mistaken 
as  to  the  whole  amount  of  the  $30,000  worth 
of  warrants  deposited  In  the  German-Ameri- 
can Bank,  and  as  to  some  $0^000  worth  of 
warrants  deposited  in  the  Columbia  Na- 
tional Bank  and  embraced  in  Identification  1, 
and  was  not  certain  as  to  some  other  war- 
rants. Even  if  such  unsatisfactory  testi- 
mony were  to  be  allowed  to  overcome  the 
veri^  imputed  to  the  record  as  shown  by 
the  warrants  themselves,  with  the  view  we 
have  taken  of  the  transaction,  the  mere 
manual  Indorsement  of  them  by  the  treas- 
urer was  simply  a  ministerial  act,  which 
was,  at  the  most,  but  evidence  of  their  pres- 
entation, and,  according  to  the  treasurer's 
own  testimony,  tbe  actual  presentation  bad 
been  made  before.  The  judgment  will  be 
reversed,  with  instructions  to  grant  the  re- 
lief prayed  for  by  tbe  complaint 

GORDON,  C.  J.,  and  ANDERS  and  FUL- 
LERTON,  JJ.,  concur. 


(21  Wash.  235} 
FORKER  V.  HENRY  et  al. 
(Supreme  Court  of  Washington.    June  19,  1899.) 

HOMBSTEAI>— WHEN  SEPARATE  PROPERTY  OP 
WIFE— EVIDENCE. 
A  homestead  claim  filed  by  a  woman,  and 
settled  upon  and  improved  for  about  four  yeare 
prior  to  her  marriage,  is  her  separate  property, 
though  tbe  patent  was  not  acquired  until  after 
marriage. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  A.  S.  Miller,  Judge. 

Action  by  Lizzie  H.  Forker  against  Samuel 
Henry  and  another.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

John  R.  McBride  and  Saml.  R.  Stem,  for 
appellant.  W.  J.  Thayer  and  M.  F.  Menden- 
hall,  for  respondentSb 

REAVIS,  J.  Action  to  recover  possession 
of  land.  Appellant  alleged  her  ownership  and 
possession  of  two  parcels  of  land  In  Spokane 
county,— 160  acres  acquired  under  the  home- 
stead laws  of  the  United  States,  and  a  half 
section  acquired  by  purchase  from  the  North- 
ern Pacific  Railroad  Company,— and  alleged 
that  defendants  wrongfully  entered  into  pos- 
session of  40  acres  of  each  parcel,  had  erected 
a  sawmill  and  other  buildings  upon  tbe  prem- 
ises, and  were  cutting  down  standing  timber 
growing  thereon.  Defendants  answered,  de- 
nying tbe  ownership  in  plaintiflf  of  the  prem- 
ises, and  also  set  up  affirmatively  that  appel- 
lant, through  her  husband  as  her  agent,  made 
an  oral  contract  with  defendants,  the  effect 


Digitized  by 


Google 


812 


67  PACIFIC  KBPOKTEB. 


(VVaah. 


of  whicb  was  that  defendants  should  cut  tbe 
standing  timber  thereon,  and  manufacture  it 
Into  latha  and  lumber,  paying  appellant  there- 
for an  agreed  price  for  the  timber  so  manu- 
factured by  them,  which  agreement  was  to 
continue  in  force  about  two  years;  that,  m 
pursuance  of  such  contract,  defendants  had 
entered  upon  said  premises,  and  erected  their 
sawmill  and  other  buildings  thereon,  and  had 
commenced  to  cut  timber  for  the  purpoae  of 
manufacturing  it  into  latha  and  other  lumber. 
Defendants  also  alleged  that  the  premises  de- 
scribed in  the  complaint  were  the  community 
property  of  appellant  and  her  husband,  O.  W. 
Forker. 

1.  The  motion  to  dismiss  the  appeal,  be- 
cause of  an  alleged  defect  in  the  bond,  is  not 
well  taken.  The  defect  pointed  out  was  mere- 
ly technical,  and  cured  by  the  prompt  offer 
of  a  bond  correct  in  form.  Upon  the  trial,  the 
testimony  disclosed  that  appellant  was  an  un- 
married woman  when  she  filed  upon  the  home- 
stead. In  1883.  She  settled  upon  and  improved 
the  homestead,  and  continued  to  reside  there, 
when,  in  1887,  she  was  married  to  C.  W. 
Forker,  her  husband.  Thereafter  she-and  her 
husband  resided  thereon,  and  tinal  proof  was 
made  upon  the  homestead.  Patent  issued  to 
her  in  due  course.  Upon  the  facts  thus 
shown,  the  superior  court  withdrew  the  40 
acres  in  suit  from  the  consideration  of  the 
Jury,  and  determined,  as  a  matter  of  law,  that 
the  homestead  was  community  property  of  ap- 
pellant and  her  husband,  and  that  failure  to 
join  the  husband  as  plaintiff  in  this  action 
was  fatal  to  its  maintenance,  nnder  section 
4826,  2  Balllnger's  Ann.  Codes  &  St.  Appel- 
lant excepted  to  the  withdrawal  from  the  case 
of  the  land  acquired  as  her  homestead,  and  the 
important  question  thus  presented  is  wheth- 
er, upon  the  facts  shown,  the  homestead  was 
separate  property  of  the  appellant  or  the  com- 
munity property  ot  herself  and  husband.  It 
is  proper  to  further  add  that  the  facts  shown 
disclose  that,  ait  between  appellant  and  her 
husband,  It  was  deemed  her  separate  property. 
Counsel  for  respondents  maintain  that  the  rul- 
ing of  the  superior  court  is  sustained  by  deci- 
sions in  this  ceurt,  and  those  cited  will  be 
mentioned  here. 

Kromer  v.  Friday,  10  Wash.  621, 39  Pac.  22». 
In  this  case  the  court  observed:  "In  consid- 
ering the  character  of  the  title,  as  to  whether 
it  was  community  land  as  a  matter  of  fact,  a 
question  is  raised  as  to  when  the  t^le  vested 
In  Brsktne  D.  Kromer.  Final  proof  was 
made  by  him  before  the  marriage  ceremony 
aforesaid  was  performed,  but  the  patent  was 
issued  thereafter.  Although,  for  certain  pur- 
poses, the  tiUe,  at  least  the  equitable  title, 
was  earned  and  accrued  upon  the  making  of 
final  proof  and  receipt  of  the  certificate,  the 
full,  or  legal,  title  did  not  pass  until  the  pat- 
ent was  issued.  The  plaintiffs  claUn  that  the 
patent  should  relate  back  to  the  time  of  mak- 
ing final  proof,  and  that,  therefore,  the  land 
vested  in  Brskine  b.  Kromer  as  his  separate 
property,  if  in  fact  be  was  not  then  a  mar- 


ried man.  ITndoubtedly,  for  certain  puifposes, 
this  would  be  true,  but  the  doctrine  of  rela- 
tion is  a  fiction  of  law  adopted  by  courts  sole- 
ly for  the  purposes  of  Justice.  Gibson  v. 
Chouteau,  13  Wall.  92.  We  are  of  the  opinion 
that  it  should  not  be  Invoked  hi  this  case  to 
defeat  the  daims  of  the  widow.  Her  equi- 
ties were  as  great  as  those  of  Erskine  D. 
Kromer  or  the  children.  It  may  fairly  be 
inferred,  from  all  that  transpired,  that  there 
was  no  Intentional  wrongdoing  upon  the  part 
of  either  of  said  parties;  and  that  they  were 
living  together,  and  regarded  each  other  as 
husband  and  wife,  is  apparent,  prior  to  the 
marriage  ceremony  aforesaid,  and,  if  neces- 
sary to  save  her  rights  in  the  premises,  we 
are  satisfied  that  we  would  be  Justified  in 
holding,  and  should  hold,  that,  the  legal  title 
having  passed  subsequent  to  the  marriage  of 
the  parties,  it  vested  In  the  community.  A 
further  question  is  raised,  to  the  effect  that 
the  title  to  the  land  nnder  the  homestead 
laws  is  taken  by  gift,  and  consequently  that 
It  would  become  the  separate  property  of  the 
husband  under  the  laws  of  the  territory. 
There  seems  to  be  some  conflict  in  the  author- 
ities upon  this  proposition.  As  the  matters 
hereinbefore  dlscuissed  decide  this  case  in 
favor  of  the  defendants,  we  will  not  under- 
take to  enter  into  any  consideration  of  the 
cases  bearing  upon  this  question,  but  content 
ourselves  with  saying  we  are  satisfied  that 
within  the  intent  of  our  laws  relating  to  com- 
munity property,  such  land  is,  in  effect,  taken 
by  purchase,  by  reason  of  the  settlement  and 
improvements  thereon,  in  which  the  wife  par- 
ticipates as  well  as  the  husband,  and  conse- 
quently that  this  laud  was  the  community 
property  of  Erskine  D.  Kromer  and  his  said 
wife."  But  in  that  case  it  was  shown  tiiat 
in  an  action  in  partition,  in  which  all  the  par- 
ties and  privies  were  before  the  court,  it  had 
been  before  determined  that  the  land  involved 
was  community  property,  and  it  was  held  that 
such  adjudication  was  final,  estopped  parties 
and  their  privies,  and  they  would  not  be  per- 
mitted to  again  litigate  that  question.  It 
also  appeared  that  the  man  and  woman  were 
living  upon  the  premises  before  the  initial 
step  for  filing  was  taken  for  their  acquisition, 
and  It  was  held  that  the  fact  of  a  marriage 
ceremony  having  been  performed  afterwards 
—that  is,  at  the  date  mentioned  after  final 
proof— did  not  negative  the  presumption  tliat 
they  were  man  and' wife  at  the  time  the  filing 
was  made.  Thus,  the  equities  of  the  wife 
were  cogent.  She  had  lived  with  her  hus- 
band upon  the  land  from  the  Initiation  of  the 
settlement,  and  the  court  assumed.  In  support 
of  her  equities,  that  the  fact  of  a  marriage 
ceremony  made  after  final  proof  did  not,  for 
the  purposes  of  the  case,  negative  a  pr^ 
existing  valid  marriage. 

The  case  of  Pbllbrlck  v.  Andrews,  8  Wash. 
7,  35  Pac.  858,  relates  to  a  statntor;  home- 
stead of  the  husband  and  Its  exemption  from 
a  Judgment  for  alimony,  and  it  was  stated 
that  the  homestead  was  community  property. 


Digitized  by 


Google 


Waab.) 


FORKEB  T.  HENRY. 


818 


acquired  tinder  the  homestead  laws  of  the 
United  States. 

In  Bolton  v.  Power  Co.,  10  Wash.  246,  38 
Pac.  1043,  the  facts  were  as  follows:  Hus- 
band and  wife  established  a  residence  upon  a 
United  States  homestead  in  August,  18C5,  and 
lived  thereon.  In  full  compliance  with  the  re- 
quirements of  the  law,  until  the  15th  day  of 
June,  1871,  when  the  wife  died,  and  final 
proof  was  made  on  June  14, 1872,  by  the  hus- 
band, and  a  patent  thereafter  issued  to  him. 
The  husband  thereafter  married  a  second 
wife,  and  they  together  executed  and  deliver- 
ed a  warranty  deed  to  the  premises.  The 
purchasers  bad  no  Iinowledge  whatever*  as  to 
the  manner  In  which  the  title  was  acquired, 
further  than  was  disclosed  by  the  records  of 
the  auditor's  office,  which  upon  their  face 
showed  a  perfect  chain  of  title  from  the  gor- 
«rnment  to  their  grantors.  The  decision  was 
put  mainly  upon  the  ground  that  the  record 
title  was  perfect  In  the  defendants  and  their 
grantors,  they  having  no  notice  of  any  facts 
which  tended  to  Impugn  the  validity  of  such 
title  and  were  purchasers  for  value.  The  con- 
-duslon  reached  was  by  a  majority  of  the 
court,  as  then  constituted,  two  members  not 
concurring,  and  Chief  .Tustlce  Dunbar  filing 
an  elaborate  dissenting  opinion,  and  the  prin- 
ciple stated  has  not  since  been  reaffirmed. 

The  separate  property  of  the  wife  Is  defin- 
ed in  section  4480.  1  Balllnger's  Ann.  Codes 
&  St:  "The  property  and  pecuniary  rights 
-of  every  married  woman  at  the  time  of  her 
mcarriage,  or  afterwards  acquired  by  gift  de- 
vise or  inheritance,  with  the  rents,  issues  and 
profits  thereof.  •  ♦  •"  Had  Mrs.  Forlter 
any  proijerty  or  pecuniary  right  in  the  prem- 
ises at  the  time  of  her  marriage?  She  had 
entered  upon  the  land,  qualified  to  enter  it 
under  the  homestead  laws  of  the  United 
States.  She  remained  In  sole  possession  for 
four  years.  Improved,  cultivated,  and  resided 
thereon.  She  had  made  expenditures  of  mon- 
ey, which  was  her  own.  In  some  improve- 
ments. She  had  such  possession  as  entitled 
her  to  prevent  trespass  and  Intrusion  on  the 
premises,  and,  upon  compliance  with  the  full 
term  of  five  years'  residence,  she  was  entitled 
to  a  patent. 

In  Burch  v.  McDaniei,  2  Wash.  T.  58,  3  Pac. 
580,  it  was  adjudged  that  a  promissory  note 
executed  by  the  purchaser  of  the  right  to  pos- 
8<>ssion  of  a  settler  upon  a  pre-emption  claim 
was  founded  upon  valid  consideration,  and  it 
was  observed  l^  the  court:  "Bare  possession 
-of  anything  of  value,  of  which  exclusive  pos- 
session may  possibly  and  lawfully  be  had,  is 
property,  and  is  valuable,  and  ordinarily  the 
transfer  or  relinquishment  of  such  possession 
is  g(H>d  consideratioa  for  a  contract."  It  is 
apparent  that  the  rule  thus  stated  with  ref- 
erence to  possession  of  land  under  the  pre- 
emption laws  is  equally  applicable  to  such 
possession  under  the  homestead  laws.  It 
would  seem  that,  under  the  homestead  laws, 
residence  and  improvement  are  required  as 


conditions  precedent  to  the  grant  of  the  title. 
It  is  evident  that  equities  attach  upon  such 
settlement  and'  Improvement  which  entitle 
the  settler  to  the  continued  possession  and  ul- 
timate title.  A  consideration  of  the  authori- 
ties from  those  states  In  which  the  communi- 
ty property  law  exists  seems  to  establish  the 
principle:  "If  either  spouse  before  the  mar- 
riage has  acquired  an  equitable  right  to  prop- 
erty, which  is  perfected  after  marriage,  the 
property  Is  separate."  There  Is  perhaps  con- 
siderable uncertainty  as  to  a  uniform  rule 
concerning  the  right  of  the  community  to  re- 
imbursement, oat  of  the  separate  estate  of 
the  spouses  benefited,  for  expenditures  of 
money  and  time  and  effort  made  In  perform- 
ing conditions  and  perfecting  and  completing 
the  title.  But  the  rule  also  seems  to  prevail 
in  favor  of  the  community  as  to  the  title  Ini- 
tiated during  the  community  and  perfected 
after  the  dissolution  of  the  marriage.  In  the 
first  case,  the  title  takes  effect  as  of  time  be- 
fore the  community,  and  the  property  Is 
therefore  separate;  and  in  the  other  as  of  a 
time  during  the  community,  and  Is  therefore 
community  property. 

Thus,  in  the  case  of  Barbet  ▼.  Langlois,  5 
La.  Ann.  212,  the  husband  and  wife  Intermar- 
ried in  the  year  1818.  At  the  time  of  the 
mariiage,  the  husband  owned  and  possessed 
a  tract  of  land  fronting  on  the  Bayou  Plaqu- 
mlne,  under  the  title  confirmed  by  the  United 
States.  In  May,  1822,  during  the  marriage, 
he  purchased  from  the  United  States,  by  vir- 
tue of  his  right  of  preference  as  front  pro- 
prietor, the  double  concession,  or  lands  lying 
In  the  rear  of  his  estate.  By  law,  every  per- 
son who  owned  a  tract  of  land  bordering  on 
a  river,  creek,  bayou,  or  water  course,  was 
entitled  to  a  preference  in  becoming  the  pur- 
chaser of  the  vacant  land  adjacent  to  and 
back  of  his  own  tract,  and  three  years  were 
given  to  file  applications,  under  the  provisions 
of  the  act  The  court  observed,  in  holding 
that  It  was  separate  property:  "It  is  true 
that  the  land  was  not  purchased  from  the 
United  States  until  after  langlois'  marriage, 
but  the  'cause'  of  the  acquisitions  may  be 
fairly  considered  as  having  preceded  tlie  mar- 
riage. It  was  because  he  was  the  owner  of 
the  front  land— an  ownership  acquired  long 
before— that,  under  the  liberal  legislation  of 
congress,  he  was  allowed  a  preference  to  en- 
ter, and  that,  too,  at  a  low  price,  specific 
lands,  which  may  perhaps  have  been  worth 
much  more.  We  therefore  think  the  land  so 
acquired  was  ills  separate  property." 

In  Succession  of  Morgan,  12  La.  Ann.  153, 
the  principle  was  again  affirmed. 

In  the  case  of  Morgan  v.  Lones,  80.Cal.  317, 
22  Pac.  253,  it  was  determined  that  the  oc- 
cupant of  lands  for  whose  benefit  the  town 
site  acts  were  passed  has  an  equitable  Inter- 
est in  the  lands,  and.  If  such  occupant  Is  an 
unfnarrled  woman  and  marries,  such  interest 
Is  her  separate  property;  and  tills  Is  so,  al- 
though the  patent  from  the  -government  to  the 
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municipal  authorities  has  not  Issued.  The 
property  floes  not  become  community  prop- 
erty from  the  fact  that  the  husband  advanced 
the  funds  necessary  to  get  a  conveyance  from 
the  municipal  authorities.  In  support  of  the 
eame  principle  are  found  the  cases  of  Harris 
V.  Harris,  71  Cal.  314, 12  Pac.  274,  and  Lablsh 
r.  Hardy,  77  Cal.  327,  19  Pac.  531. 

In  the  case  of  Gardner  t.  Burkhart,  4  Tex. 
:iv.  App.  590,  23  S.  W.  709,  Gardner,  when 
anmarried,  entered  upon  and  hnproved  160 
acres  of  land,  and  made  application  therefor 
under  the  homestead  laws  of  Texas,  which, 
Jn  the  principle  requiring  residence  and  im- 
provement, followed  those  of  the  United 
States,  and  thereafter  divided  the  tract  with 
a  brother,  but  continued  to  live  thereon.  He 
afterwards  married,  and  made  application  for 
55  more  acres  adjoining  the  tract  upon  which 
he  lived,  and  patent  was  issued  to  him  there- 
for for  the  133  acres,  which  he  continued  to 
occupy  as  a  home.  Upon  these  facts.  It  was 
held  that  the  original  80  acres  located  and  im- 
proved by  Gardner  was  his  separate  estate; 
and  a  similar  conclusion  was  reached  in  Law- 
son  V.  Ripley,  17  La.  238.  In  our  state,  the 
rents,  issues,  and  profits  of  separate  property 
retain  the  separate  character,  while  In  Lou- 
isiana and  Texas,  deraigned  from  the  Span- 
ish ganancial  system,  these  acquets  went  into 
the  community.  So  here  the  Improvements 
put  upon  the  homestead  by  the  appellant  were 
her  separate  property,  and  whatever  of  val- 
ue she  added  to  the  premises  prior  to  her 
marriage,  or  after,  from  her  separate  estate, 
still  ccHitinued  her  separate  property.  It  is 
not  disclosed  by  the  testimony  that  the  com- 
munity contributed  anything  of  value  upon 
the  premises.  We  conclude  that  the  superior 
court  erred  in  its  decision  that  the  homestead 
was  community  property.  It  was,  upon  the 
facts  disclosed,  the  separate  property  of  the 
appellant. 

2.  The  only  exception  found  In  the  record 
here,  to  the  Instructions  of  the  court,  was  to 
its  action  in  withdrawing  the  homestead  from 
the  case,  but  numerous  exceptions  were  taken 
to  testimony  admitted  to  show  agency  alleg- 
ed to  have  been  given  the  husband  by  the 
wife  to  make  the  contract  set  up  by  defend- 
ants. Some  of  these  exceptions  were  well 
taken,  for  witnesses  were  permitted  to  state 
declarations  of  the  husband  which  should  not 
have  been  admitted,  and,  in  view  of  the  fact 
that  the  cause  must  be  reversed  and  a  new 
trial  had,  it  is  deemed  proper,  though  no  ex- 
ception was  taken  to  the  instructions  of  the 
court,  to  suggest  that  the  testimony  at  the 
trial  seemed  to  determine,  as  a  matter  of  law, 
that  the  lands  purchased  by  appellant  from 
the  Northern  Pacific  Railroad  Company  were 
her  separate  property.  The  cause  is  revers- 
ed, and  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

GORDON,  C.  J.,  and  DUNBAR,  ANDERS, 
and  FULLEBTON,  JJ.,  concur. 


(21  Wash.  243> 
STATE  ex  rei.  HYLAND  r.  PETBK. 
(Supreme  Court  of  Washington.    June  19,  1889.) 

ELECTION     CONTEST— RES     JUDICATA— MARK- 
I  ING   BALLOTS— HARMLESS   ERROR. 

I  1. 1  Hill's  Ann.  St.  &  Codes,  §  631.  providing 
I  that  in  cities  of  the  third  class  the  dty  council 
I  shall  determine  election  contests  between  candi- 
dates for  city  offices,  is  not  exclusive;  and  a  de- 
cision of  the  city  council  of  such  city  as  to  which 
of  two  contestants  is  raititied  to  a  city  office  is 
not  a  bar  to  quo  warranto  proceedings  at  the  in- 
stance of  one  of  the  parties  to  the  contest  to  de- 
termine the  title  to  such  office,  where  the  dty 
council  had  neither  by  ordinance  nor  otherwise 
provided  for  carrying  on  or  determining  such 
contest. 

2.  A 'ballot  marked  with  a  cross  in  the  eptkce 
above  the  designation  of  a  political  party,  so  that 
one  stroke  of  the  cross  extends  into  tlie  space 
opixjsite  such  party's  designation,  cannot  be 
counted  for  the  candidates  of  that  party;  the 
mark  not  lieing  a  mark  opposite  the  political  des- 
ignation of  a  group  of  candidates,  within  1  Hill's 
Ann.  St.  &  Codes,  §  385,  authorizing  an  elector  to 
vote  for  all  the  candidates  of  one  party  by  mark- 
ing a  cross  opposite  the  political  designatioo  of 
such  group  of  candidates. 

3.  In  an  election  contest,  error  in  refusing  to 
count  a  ballot  for  one  of  the  contestants  is  harm- 
less, where  another  ballot  for  the  other  contest- 
ant was  rejected  for  the  same  reason. 

4.  A  ballot  marked  with  a  cross  in  the  space 
containing  printed  instructions  to  voters,  and 
having  another  mark  on  the  line  between  the 
names  of  two  opposing  candidates,  cannot  be 
counted  for  either  candidate. 

5.  Under  Ballinger's  Ann.  Codes  &  St.  i  1457. 
■•equiriug  voters  at  a  municipal  election  in  a  dty 
of  the  third  class  to  be  registered,  as  a  condi- 
tion precedent  to  the  right  to  vote,  a  member  of 
the  fire  department  of  such  city,  who  was  not 
[•egistercd,  connot  vote,  though  he  was  prevented 
from  registering  because  of  his  duties  as  'a  fire- 
man. 

6.  An  indorsement  on  the  back  of  a  ballot 
that  the  voter  had  been  prevented  from  register- 
ing for  certain  reasons,  and  that  he  lived  in  the 
city  and  was  entitled  to  vote,  signed  by  his 
name,  is  a  distinguishing  mark,  within  Bal- 
linger's Ann.  Codes  &  St.  J  1380,  providing  that 
ballots  having  marks  by  which  they  may  after- 
words be  distinguished  shall  be  void. 

7.  A  ballot  marked  immediately  to  the  right  of 
the  name  of  a  candidate,  and  having  no  mark 
in  the  space  provided,  is  entitled  to  l>e  counted, 
under  1  Hill's  Ann.  St.  &  Codes,  J  391,  providing 
that  ballots  sufficiently  plain  to  gather  therefrom 
the  voter's  intenticn  shall  be  counted. 

8.  A  ballot  marked  in  the  regular  manner,  bat 
with  a  cross  unusually  heavy,  is  entitled  to  be 
counted;  the  provision  making  void  ballots  con- 
taining distinguishing  marks  applying  only  t» 
marks  placed  thereon  with  the  intention  of  dis- 
tinguishing the  ballot  from  others. 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore.  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Ivan  L.  Hyland,  against  3obn  W.  Peter,  t» 
i  determine  the  title  to  an  office.  There  was 
a  Judgment  for  relator,  and  defendant  ap- 
peals.   Affirmed. 

MUo  A.  Root  and  P.  V.  Davis,  for  appe- 
lant.   E.  F.  Blaine,  Lee -De  Vries.  and  Wil- 
I  mon  Tucker,  for  resiwndent 

{  FULLERTON,  J.  The  respondent  and  ap- 
I  pellant  were  rival  candidates  for  the  olBce  of 
I  city  attorney  of  the  city  of  Ballard  at  tb«r 
I  municipal  election  held  on  the  6tli  day  of  De- 
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cember,  1898.  The  election  board,  upon  the 
count  of  the  btiUots,  found  that  the  respond- 
ent had  received  a  majority  of  all  of  the  legal 
votes  cast,  and  made  their  returns  according- 
ly, whereupon  a  certificate  of  election  was 
Issued  to  blm.  The  appellant  Instituted  a 
contest  before  the  city  council  of  the  city  of 
Ballai:d,  in  the  trial  of  which  both  parties 
participated,  which  resulted  In  the  cancella- 
tion of  the  certificate  issued  to  the  respond- 
ent, and  a  certificate  being  issued  to  the  ap- 
pellant. The  respondent  thereupon  brought 
a  proceeding  in  quo  wairanto  in  the  superior 
court  of  King  county,  which  court  found  the 
respondent  to  be  entitled  to  the  office,  and 
entered  a  Judgment  ousting  the  appellant 
therefrom.  From  that  judgment  this  appeal 
is  prosecuted. 

Two  questions  are  presented  by  the  rec- 
ord: (1)  Were  ■  the .  contest  proceedings  had 
before  the  city  council  a  bar  to  any  subse- 
quent proceedings  in  the  court?  And  (2) 
which  candidate  received  the  greatest  num- 
ber of  legal  votes? 

1.  The  city  of  Ballard  is  a  city  of  the  third 
dass.  The  statute  applicable  to  cities  of  that 
class  provides  that  "the  city  council  shall 
Judge  of  the  qualifications  of  its  members, 
and  of  all  election  returns,  and  determine 
contested  elections  of  all  the  city  officers." 
1  Hill's  Ann.  St.  &  Codes,  §  634.  No  method 
Is  provided  by  the  statute  for  carrying  on  a 
contest  under  this  provision,  and  It  was  found 
by  the  lower  court,  and  conceded  here,  that 
the  dty  council  has  not,  by  ordinance  or  oth- 
erwise, provided  such  a  procedure.  State  ex 
rel.  Blalie  v.  Morris,  14  Wash.  St  262,  44 
Pac.  266,  was  a  proceeding  in  quo  warranto 
to  determine  whether  the  relator,  Blaise,  or 
the  defendant,  Morris,  was  entitled  to  the  of- 
fice of  councilman  of  the  dty  of  Ballard. 
The  conditions  existing  were  exactly  similar 
to  these  In  the  present  case,  and  It  was  con- 
tended there,  as  here,*  that  the  findings  of 
the  city  council  were  conclusive  of  the  rights 
of  the  parties,  and  a  bar  to  the  subsequent 
proceedings  In  the  courts.  In  that  case  we 
held  that  the  statute  quoted,  In  that  it  did 
,  not  vest  in  the  city  council  exclusive  Juris- 
diction of  contest  proceedings,  did  not  oust 
this  court  of  its  jurisdiction  to  try  the  ques- 
tion by  a  proceeding  in  the  nature  of  quo 
warranto,  and  inasmuch  as  the  city  council 
liad  not  passed  any  ordinance,  or  made  any 
provision  for  carrying  on  or  for  the  deter- 
mination of  such  contest,  their  action  could 
result  in  nothing  more  than  establishing  a 
prima  facte  right  to  the  office,  which  would 
be  subject  to  a  subsequent  contest  in  a  pro- 
ceeding of  this  nature.  This  case  is  decisive 
of  the  first  question  raised.  The  learned 
counsel  for  the  appellant,  however,  questions 
the  correctness  of  the  rule  therein  announced, 
and  earnestly  insists  that  the  case  be  over- 
ruled. Without  stating  or  attempting  to  an- 
swer his  objections,  we  are  not  satisfied  that 
the  case  is  so  far  wrong  in  principle  as  to 
warrant  our  overruling  it.    Stare  decisis  Is 


the  policy  of  the  courts.  Upon  this  princi- 
ple rests  the  authority  of  judicial  decisions 
as  precedents,  and  the  doctrine  ought  not  to 
be  departed  from,  except  for  urgent  reasons. 
2.  Of  the  ballots  cast,  the  coiurt  counted, 
with  the  consent  of  the  parties,  254  for  appel- 
lant, and  261'  for  the  respondent,  leaving  15 
In  dispute,  which  are  brought  here  in  the  rec- 
ord, and  numbered  from  1  to  15  Inclusive. 
Ballots  Nos.  1,  2,  3,  11,  and  12  were  not 
counted  by  the  court  for  either  party;  bal- 
lots Nos.  4  and  7  were  counted  for  respond- 
ent; ballots  Nos.  5,  6,  8,  0,  10,  13,  14,  and  15 
were  countPd  for  the  appellant;  the  final  to- 
tals being,  as  found  by  the  court,  263  for  the 
respondent  and  262  for  the  appellant.  The 
ballots  used  were  In  the  form  prescribed  by 
the  Code  (section  1364,  Balllnger's  Ann.  Codes 
&  St.),  a  copy  being  reproduced  below  (the 
marginal  printed  instructions  omitted): 


CltUens-  Ticket. 

Inde|>eDd«nt  Citizens'  Ticket. 

Vote  for  one.                       For  Mayor. 

Citizens'  Ticket.                  G.  G.  Startup. 

C^rz^er^TtSlt.         1            ^■^■^^^'- 

Vote  for  one.     ,           For  City  Treasurer. 

Cltlzena'  Ticket.         |          F.  M,  De  .Moss. 

Cire^nrSt.              GayaWlncp.w. 

1 

Vote  for  one.           1      For  City  Attorney. 

Citizens'  Ticket.        |         John  W.  Peter. 

cdwllT^l^lu       1       IvanUHyland. 

1                                      1 

Vote  for  one.           |         For  City  Clerk. 

CltUens'  Ticket.        j        G.  W.  Emerson. 

ClJ."trSt.                O.A.Sanbom.- 

Vote  lor  one.                 For  nealth  OfBccr. 

Citizens'  TIckeu        |           C.  S.  Emery. 

aJfzt^nSV'xSt.               J.P.l^wrenoe. 

Vote  for  one.              Councllman-at-Large. 

Citizens'  Ticket.                   L.  S.  Hawley.          | 

Indeiiendent 
Citizens-  Ticket 

G.  A.  Hugbbanks. 

1 

Vote  for  one.               For  City  Councilman.  | 

Citizens'  Ticket.         |        J.  P.  Tafc'gcrson.        | 

Independent           1          „  „  stnwari^          1 
Citizens'  Ticket.        |          '■•  '•  °^'"^*-          \ 

1                                         1 

The  appellant  Insists  that  of  the  rejected 
ballots  1,  2,  11,  and  12  should  be  counted  for 
the  appellant.  No.  1  was  marked  by  a  cross 
placed  at  the  right  of,  and  In  the  space  con- 
taining, the  words  "Vote  for  One,"  printed 
at  the  top  of  the  left-hand  column;  the  stroke 
of  the  cross  from  left  to  right  extending 
across  the  space  Immediately  below,  in  which 
was  printed  the  words  "Citizens'  Ticket." 
No.  2  was  marked  by  a  cross  placed  to  the 
right  of,  and  in  the  space  containing,  the 
words  "Citizens'  Ticket,"  printed  at  the  top 
of  the  left-hand  column.  Ballot  No.  11  has 
upon  It  three  marks,— the  first  In  the  space 
containing  the  printed  instructions  a  little  be- 
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low  wbere  the  Unc  between  the  words  "Citi- 
zens' Ticket"  and  ''Independent  dtlzens'  Tick- 
et" would  appear,  If  extended;  the  second  In 
the  proper  column,  but  on  the  lines  between 
the  names  of  F.  M.  De  Moss  and  Guy  C.  Wln- 
capaw;  and  the  third  In  the  space  with  the 
printed  Instructions,  entirely  below  any  name 
upon  the  ticket.  Ballot  No.  12,  while  being 
correctly  marked  for  the  appellant,  has  writ- 
ten upon  Its  back  the  words: 

"E.  E.  Llbby 
"Not  being  able  to  register  on  account 
of  his  dutys  as  belonging  to  the  Fire  Depart- 
ment In  Seattle  was  unable  to  register  at  any 
time,  he  duly  swears  that  he  lives  in  the 
Third  ward  and  is  entitled  to  his  franchise 
hear.  E.  E.  Llbby 

"Protested 

"H.  Lewis." 

It  Is  clear,  to  our  minds  that  ballot  No.  1 
was  properly  rejected.  Conceding,  as  the  ap- 
pellant contends,  that  the  statute  Is  complied 
with  by  marking  the  ballot  opposite  the  polit- 
ical designation  of  the  party  for  whom  the 
elector  Intends  to  vote  at  any  place  where 
such  party  designation  appears  upon  the  tick- 
et, it  cannot  be  conceded  that  this  ballot  Is 
*o  marked.  The  cross  is  clearly  opposite  the 
words  "Vote  for  One,"  and  simply  because 
one  stroke  of  the  cross  extends  below  that 
space,  and  Into  the  space  marked  "Citizens' 
Ticket,"  Is  not  sufficient  evidence  to  warrant 
the  court  In  saying  that  tlie  voter  Intended  to 
vote  for  the  candidates  of  that  party.  No.  2 
presents  more  dltllculty,  and,  had  It  been 
counted,  we  would  not  have  felt  inclined  to 
say  that  the  counting  was  error.  However, 
It  can  make  no  dilTerence  In  this  Instance,  be- 
cause ballot  No.  3  was  marked  exactly  simi- 
lar, and  opposite  the  words  "Independent  Citi- 
zens' Ticket,"  In  the  space  directly  below  the 
former.  If  one  Is  counted,  the  other  should 
be  counted  also,  and  the  result  would  not  be 
changed.  Ballot  No.  11  we  think  was  right- 
ly rejected.  True,  the  statute  declares  only 
those  ballots  void  from  which  It  is  impossible 
to  determine  the  elector's  choice,  and  requires 
a  part  to  be  counted  when  the  ballot  Is  suffi- 
ciently plain  to  gather  therefrom  a  part  of 
the  voter's  Intention;  yet  this,  we  think,  does 
not  allow  us  to  enter  Into  the  domain  of  spec- 
ulation. The  ballot  should  be  marked  so  as 
to  make  It  reasonably  certain  for  whom  the 
elector  Intended  to  vote.  This  ballot  was  not 
so  marked.  Ballot  No.  12  was  also  rightly 
rejected.  Before  an  elector  Is  entitled  to  vote 
at  a  municipal  election  in  a  city  of  the  third 
class,  he  must  be  registered.  Ballinger's  Ann. 
Codes  &  St  §  1457.  It  is  not  shown  from  the 
record  when  or  by  whom  the  writing  was 
placed  on  the  back  of  this  ballot.  If  the  voter 
who  cast  the  ballot  was  not  registered  In  the 
city  of  Ballard,  as  the  writing  recites,  then  he 
was  not  entitled  to  vote.  If,  on  the  other 
hand,  as  we  must  presume,  the  ballot  was 
clean  when  It  was  handed  the  voter,  and  he 
placed  the  writing  on  it  himself,  then  It  was 
a  distinguishing  mark,  and  should  be  reject- 


ed, under  sectloa  1380,  Ballinger's  Ann.  Codes 
&  St.  Ballot  No.  4.,  Instead  of  being  marked 
In  the  spaces  provided,  was  marked  Immedi- 
ately to  the  right  of  the  names  of  the  candi- 
dates for  whom  the  elector  voted;  otherwise, 
the  ballot  was  regular.  This  ballot  was  prop- 
erly counted,  undo:  the  authority  of  State  ▼. 
Fawcett,  17  Wash.  St  188,  49  Pac.  346.  Bal- 
lot No.  7  was  marked  at  the  proper  place,  op- 
posite the  words  "Independent  Citizens'  Tick- 
et," but  by  a  very  heavy  cross.  -The  appel- 
lant Insists  that  this  Is  a  distinguishing  mark, 
and  that  the  ballot  should  have  been  rejected 
for  that  reason.  In  the  case  last  cited  we 
held  that  It  Is  not  every  mark  by  means  of 
which  a  ballot  might  subsequently  be  identi- 
fied which  Is  a  vl<datlon  of  the  statute;  that 
the  mark  prohibited  by  law  is  such  a  one— 
whether  letters,  figures,  or  characters— as- 
shows  an  Intention  by  the  .voter  to  distinguish 
his  ballot  from  others  of  its  class,  or  some  will- 
ful or  wanton  disregard  of  the  election  laws. 
Under  this  rule,  the  ballot  was  properly 
counted.  There  Is  nothing  upon  it  to  indi- 
cate that  the  voter  intended  to  distinguish  It 
from  other  ballots,  or  to  show  any  willful  or 
wanton  disregard  of  the  election  laws.  How- 
ever, in  this'  Instance,  if  it  was  Improperly 
counted  it  can  work  no  hardship.  Ballots- 
Nos.  8  and  9,  counted  for  appellant,  were  sim- 
ilarly marked,  and  any  ruling  that  would  re- 
ject ballot  No.  12  would  reject  these  also. 
Finding  no  error  in  the  record,  the  Judgment 
of  the  lower  court  will  be  affirmed. 

GORDON,  C.  J.,  and  DUNBAR,  REAVIS^ 
and  ANDERS,  JJ.,  concur. 


(21  Wash.  3l« 

DAWSON  ▼.  McCARTY  et  at 

(Supi-eme  Court  of  Washington.    June  30.  1899.) 

APPEAL      BOND  —  SCFFICIENCY  —  INTERNAL. 

REVENUE  STAMPS-.WHEN   REQUIRED— 

MORTGAGES— PRIORITY— RECORD. 

1.  A  revenue  stamp  need  not  be  affixed  to  the 
certificate  of  qnalificatton  of  the  sureties  on  an 
appi-al  bond,  nnder  War  Revenne  Law  1898, 
Sclicdale  A,  §  25,  providing  that  revenue  stamps 
need  not  be  attached  to  bonds  used  in  legal  pro- 
ceedings. 

2.  The  provision  of  the  federal  war  revenne 
law  of  18U8  requiring  revenue  stamps  to  be  at- 
tached to  certain  instruments  and  documents 
does  not  apply  to  instruments  used  in  legal  pro- 
ceedings in  state  courts;  it  being  beyond  the 
power  of  the  federal  government  to  impose  any 
burden  on  the  procedure  of  state  courts. 

3.  Since  a  judgment  lien  on  lands  binds  only 
the  interest  which  the  debtor  actually  has  there- 
in, an  unrecorded  mortgage  takes  precedence  over 
a  subsequent  julgment;  a  judgment  creditor  not 
being  a  bona  fide  purchaser,  within  1  Ballinger's 
Ann.  Codes  &  St.  |  4535,  providing  that  mort- 
gages shall  be  valid  against  bona  fide  purchasers 
from  the  time  of  their  recording. 

Appeal  from  superior  court,  Whatcom  coun- 
ty;   U.  B.  Hadley,  Judge. 

Action  by  Joseph  B-  Dawson,  as  receiver  ti 
the  Columbia  National  Bank  of  New  What- 
com, against  Morris  McCarty  and  others. 
From  a  judgment  for  defendant  school  dis- 
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trict  No.  1  of  Whatcom  coanty,  plaintiff  ap- 
peals.   Beversed. 

Strattou  &  Powell,  for  appellant  John  R. 
Crites,  for  respondents. 

RBAVIS,  J.  Appellant  brought  suit  to 
foreclose  a  mortgage  on  certain  lands  In 
Whatcom  county.  The  mortgage  ivas  execut- 
ed by  the  defendants  Morris  McCarty  and 
wife  to  the  Columbia  National  Bank  of  New 
Whatcom,  of  which  the  appellant  is  receiver. 
Respondent  (defendant)  school  district  No.  1 
of  Whatcom  county  has  a  judgment  against 
defendants  McCarty  and  wife,  which  Is  a  lien 
npon  the  mortgaged  premises.  On  the  16th 
of  September,  1803,  the  bank  was  in  the  cus- 
tody of  a  receiver  appointed  by  the  comptrol- 
ler of  the  currency.  At  that  time  the  defend- 
ant Morrla  McCarty  was  Indebted  to  the  bank 
In  the  sum  of  $25,490.08,  exclusive  of  Inter- 
est. The  Indebtedness  waa  In  the  form  of 
promissory  notes  and  overdrafts  made  prior 
to  June  23,  1893.  "The  greater  portion  of  the 
indebtedness  was  due  September  18,  1893. 
On  the  16th  of  September,  1893,  the  defend- 
ants McCarty  and  wife,  for  the  purpose  of 
securing  the  payment  on  October  1,  1894,  of 
all  said  Indebtedness,  executed  their  mort- 
gage upon  the  real  estate  In  controversy. 
The  mortgage  apeclflcally  extended  the  time 
of  payment  of  all  the  indebtedness  to  October 
I,  1884.  On  the  day  of  its  execution  the  mort- 
gage was  delivered  to  the  attorney  of  the 
receiver,  to  be  held  by  him  in  escrow  uotil 
it  conld  be  submitted  to,  and  the  terms  ap- 
proved by,  the  comptroller  of  the  currency, 
and  thereupon  be  delivered  to  the  receiver 
of  the  bank.  On  the  27th  of  September,  1893, 
the  comptroller  of  the  currency  duly  author- 
ized and  approved  the  acceptance  of  the  mort- 
gage by  the  receiver,  and  the  mortgage  was 
thereafter  delivered  by  the  attorney  to  the 
receiver  about  the  5th  of  January,  1894.  The 
mortgage  was  not  filed  for  record  until  March 
8,  1884.  On  the  2d  of  August,  1892,  the  de- 
fendant school  district  Instituted  an  acUon  in 
the  superior  court  against  defendant  Morris 
McCarty,  and  on  the  6th  day  of  February, 
1894,  recovered  judgment  against  him  for 
the  som  of  $1,831.39,  exclusive  of  interest. 
At  the  time  of  the  entry  of  the  judgment 
the  school  district  bad  no  notice  of  the  exist- 
ence of  appellant's  mortgage.  By  a  mistake 
a  portion  of  the  property  covered  by  the  mort- 
gage was  incorrectly  described  as  the  west 
half  of  a  certain  quarter  section,  when  It 
should  have  been  described  as  the  east  half 
of  the  same  quarter  section.  l*e  superior 
court  corrected  this  error  and  reformed  the 
mortgage.  That  court  also  adjudged  the 
mortgage  Inferior  to  the  judgment  lien  of  the 
school  district.  To  this  portion  of  the  decree 
the  plaintiff  (appellant)  excepted. 

1.  Respondent  moves  to  dismiss  the  appeal 
on  the  ground  that  no  proper  notice  of  appeal 
was  given  or  served,  and  that  no  valid  bond 
has  been  given  or  filed  In  the  cause,  because 
no  revenue  stamp  is  attached  to  the  certifl- 
57  P.-62 


cate  of  the  qualifications  of  the  sureties  to 
the  bond.  The  notice  of  appeal  Is  dear,  and 
conveyed  fuUy  to  the  adverse  parties  the  fact 
of  the  appeal.  And  the  objection  to  the  bond 
is  not  well  taken.  The  certificate  of  the  quali- 
fications of  the  sureties  is  part  of  the  proper 
execution  of  the  bond  on  appeal.  The  federal 
revenue  law  exempts  bonds  used  in  legal  pro- 
ceedings. Section  25,  Schedule  A,  War  Rev- 
enue Law  1898.  And,  again,  it  is  elementary 
constitutional  law  that  the  federal  govern- 
ment cannot  impose  any  burden  upon  pro- 
cedure in  state  courts.  Collector  v.  Day,  11 
Wall.  113;  Ctooley,  Tax'n,  pp.  82-86,  and  au- 
thorities cited. 

2.  The  controversy  upon  the  merits  Is, 
which  Is  the  prior  lien,  the  mortgage  or  Judg- 
ment? At  comon  law  the  uniform  rule  seems 
to  have  been  that  a  prior  unrecorded  deed  or 
mortgage  conveyed  good  title  as  against  a 
subsequent  judgment  The  rule  is  thus  stat- 
ed in  2  Freem.  Judgm.  {  356:  "Wherever, 
under  the  law,  a  deed  or  mortgage  is  valid 
without  being  recorded,  a  subsequently  at- 
taching judgment  lien  against  the  grantor  or 
mortgagor  will  not  be  of  any  benefit  to  the 
Uenholder,  as  against  the  deed  or  mortgage. 
Under  the  principle  already  referred  to,  that 
the  lien  of  a  judgment  attaches  to  the  debt- 
or's real  rather  than  to  his  apparent  interest, 
such  lien  is  subordinate  to  any  unrecorded 
conveyance  or  Incumbrance  executed  prior  to 
the  rendition  of  the  judgment  unless  the 
statutes  <tf  the  state  give  to  judgment  cred- 
itors the  same  protection  against  unrecorded 
instruments  which  they  give  to  bona  fide 
purchasers  without  notice."  Mr.  Pomeroy,  In 
his  work  on  Equity  Jurisprudence  (section 
721),  under  the  caption,  "Prior  Unrecorded 
Mortgage  Superior  to  Subsequent  Docketed 
Judgment"  observes:  "The  most  Important 
question  under  this  bead  which  baa  come  be- 
fore the  American  courts  relates  to  the  re- 
spective claims  arising  from  a  prior  specific 
and  a  subsequent  general  lien.  The  doctrine 
is  certainly  established  as  part  of  the  equity 
jurisprudence,  and  rests  upon  the  solid  basis 
of  principle,  that  prior  equitable  interests  in 
rem.  Including  equitable  liens  upon  specific 
parcels  of  land,  have  priority  of  right  over 
the  general  statutory  lien  of  subsequent  dock- 
eted judgments,  although  the  latter  is  legal 
la  its  nature.  Judgment  creditors  are  not 
'purchasers,'  within  the  meaning  of  the  re- 
cording acts,  and,  unless  expressly  put  upon 
the  same  footing,  they  do  not  obtain  the  ben- 
efit which  a  subsequent  purchaser  does  by  a 
prior  record.  The  equitable  doctrine  Is  that' 
a  judgment  and  the  legal  lien  of  its  docket 
binds  only  the  actual  Interest  of  the  judg- 
ment debtor,  and  is  subject  to  all  existing 
equities  which  are  valid  as  against  such  debt- 
or." Mr.  Pomeroy  also  further  says,  In  sec- 
tion 722,  that:  "A  very  different  rule,  pre- 
vails in  many  states,  in  which  it  Is  settled 
that  the  lien  of  a  subsequent  docketed  judg- 
ment prevails  over  that  of  a  prior  unrecorded 
mortgage,  or  other  prior  equitalile  Interest  or 
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lien  not  recorded,  of  which  the  Judgment 
creditor  had  no  notice  at  the  time  of  recov- 
ering and  docketing  hl8  judgment.  This  re- 
sult is  reached,  in  some  of  the  states,  from 
express  provisions  of  the  statutes;  in  others, 
from  what  was  deemed  to  be  tlie  necessary 
interpretation  of  statutory  language;  and  in 
a  few,  as  it  would  seem,  an  intentional  rejec- 
tion of  the  equitable  doctrine  which  lies  at 
the  basis  of  the  whole  subject."  Our  statute 
is  as  follows:  "All  deeds,  mortgages,  and  as- 
signments of  mortgages,  shall  be  recorded  in 
the  office  of  the  county  auditor  of  the  county 
Where  the  land  is  situated,  and  shall  be  valid 
as  against  bona  fide  purchasers  from  the  date 
of  their  filing  for  record  in  said  ofllce;  and 
when  so  filed  shall  be  notice  to  all  the  world." 

I  Ballinger's  Ann.  Codes  &  St  §  4535.  Ffom 
an  examination  of  the  authorities  submitted 
by  counsel  for  respondent,  it  would  seem  that 
in  the  states  of  Illinois,  Texas,  West  Virginia, 
Alabama,  South  Carolina,  and  Georgia  the 
recording  statute  extends  the  protection  to 
subsequent  creditors.  The  decided  weight  of 
iauthority  seems  to  be  that  the  term  "bona 
fide  purchasers,"  in  the  recording  act,  does 
not  include  a  judgment  creditor.  20  Am.  & 
Eng.  Enc.  Law,  576;    Seevers  v.  Delashmutt, 

II  Iowa,  174;  Vaughn  v.  Schmaisle,  10  Mont. 
186,  25  Pac.  102;  Plant  v.  Smythe,  45  Oal. 
181;  Shirl£  v.  Thomas,  22  N.  E.  976,  121  Ind. 
147;  Webb,  Record  Tides,  i  192;  Davis  v. 
Owenby,  14  Mo.  170;  Holden  v.  Garrett,  23 
Kan.  98.  It  appears  that  it  is  immaterial 
whether  the  mortgagee  is  strictly  a  bona  fide 
purchaser,  within  the  meaning  of  the  statute. 
The  question  is  whether  the  judgment  cred- 
itor Is  a  bona  fide  purchaser,  and  thus  within 
the  protection  of  the  statute.  Greenleaf  v. 
Bdes,  2  Minn.  264  (611.  22C);  Martin  v.  Nix- 
on, 92  Mo.  26,  4  S.  W.  503;  Rodgers'  Lessee 
V.  Gibson,  4  Teates,  111.  The  lien  of  the 
Judgment,  as  already  observed,  binds  only 
the  interest  that  the  judgment  debtor  actual- 
ly has  in  the  real  estate.  Laws  1893,  p.  05, 
S  1;  Voorhies  v.  Hennessy,  7  Wash.  243,  34 
Pac.  931;  Book  v.  Willey,  8  Wash.  267,  35 
Pac.  1098.  The  case  of  Goetzinger  v.  Rosen- 
feld,  16  Wash.  393,  47  Pac.  882.  has  been  re- 
lied upon  by  counsel  for  respondent  to  sus- 
tain the  priority  of  its  judgment  Hen.  But  a 
careful  consideration  of  that  case  shows  that 
the  precise  question  involved  here  was  not 
raised  or  discussed  there.  In  that  case  the 
Judgment  was  rendered  and  the  mortgage 
executed  on  the  same  day,  and  both  were 
entered  of  record  on  the  same  day;  and  the 
court  declined  to  inquire  by  oral  testimony 
Into  the  fracticm  of  a  day,  to  determine 
whether  the  Judgment  or  the  mortgage  was 
first  filed  of  record,  and  merely  left  them 
upon  the  record  as  it  appeared  on  the  face 
thereof.  The  judgment  must  be  reversed, 
with  direction  to  adjudge  the  lien  of  the 
mortgage  prior  to  that  of  the  judgment 

GORIX)X,  C.  J.,  and  ANDERS  and  tUL- 
LERTON,  JJ.,  concur. 


SHCEY  V.  HOLMES  et  aL 
(Supreme  Court  of  Washmgton.    June  9,  1899.) 

BANKS— LIABILITY  OF  STOCKHOLDERS  FOR 
DEBTS— CONSTITUTION  OF  WASHINGTON. 
Under  Const,  art.  12,  §  11.  providing  that 
atockholdera  in  banking  corporations  shall  be  lia- 
ble for  ail  contracts,  debts,  and  engagements 
"accruing  while  they  remain  such  stockholders," 
to  the  extent  of  the  par  value  of  their  stock,  the 
liability  imposed  is  upon  the  stockholder,  and  not 
upon  the  stock;  and,  to  entitle  the  receiver  of 
an  insolvent  bank  to  recover  an  assessment 
made  against  a  stockholder,  he  must  allege  and 
prove  that  the  liabilities  to  pay  which  the  as- 
sessment was  made  accrued  while  defendant  was 
a  stockholder. 

Appeal  from  superior  court.  King  county; 
B.  D.  Benson,  Judge. 

Action  by  H.  O.  Shuey,  receiver  of  the 
Seattle  Savings  Bank,  against  Alice  L. 
Holmes  and  S.  J.  Holmes.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    AJlinned. 

Ciise  &  King,  for  appellant  Milo  A.  Root 
for  respondents. 

GORDON,  C.  J.  This  case  was  tried  In  the 
lower  court  upon  an  agreed  statement  of 
facts.  Prom  a  judgment  in  defendants'  favor 
the  plaintiff  has  appealed.  The  suit  is  upon 
the  statutory  liability  of  respondent  Alice  I<. 
Holmes  as  a  stockholder  In  a  banking  corpo- 
ration. From  the  agreed  statement  it  appears 
that  the  Seattle  Savings  Bank  was  incorpo- 
rated on  June  13,  1891;  that  on  January  12, 
1897,  in  a  suit  then  pending  wherein  It  was 
defendant  and  one  J.  W.  Hughes  was  plain- 
tiff, it'  was  adjudged  Insolvent  and  the  ap- 
pellant was  duly  appointed  Its  receiver.  On 
the  5th  of  April,  1898,  the  superior  coort, 
upon  the  petition  of  the  appellant  made  an 
order  appointing  the'  7th  day  of  Jane,  1898, 
as  the  time  for  ascertaining  the  value  of  the 
assets  of  the  bank  in  the  liands  of  tbe  re- 
ceiver, and  ascertaining  and  determining  the 
amount  necessary,  in  addition  to  the  value  of 
the  assets  undisposed  of,  to  pay  tbe  creditors 
of  the  bank  in  full,  and  for  the  making  of  toe 
necessary  order  assessing  the  stockholders  on 
their  statutory  liability  In  proportion  to  the 
amount  of  stock  held  by  each  of  them.  The 
order  also  directed  that  a  copy  thereof  should 
be  served  upon  each  of  the  stockhoIdetB  of  tbe 
bank  residing  within  the  state  at  least  'JO 
days  prior  to  the  time  set  for  hearing,  and 
also  directed  that  a  copy  of  it  should  be  mail- 
ed to  tbe  nonresident  stockholders,  and  that 
It  be  published  for  six  consecutive  weeks 
prior  to  the  date  of  hearing.  At  tbe  time  set 
for  the  -hearing,  viz.  June  7,  1898,  the  coart 
proceeded  to  make  an  order,  which,  among 
other  things,  recited  that  the  order  for  the 
hearing  of  the  petition  "was  personally  serv- 
ed upon  all  the  stockholders  of  said  bank, 
save  and  except  the  following"  (naming  cer- 
tain parties  not  respondents  here),  and  pro- 
ceeded to  adjudge  "that  each,  all,  and  every 
of  the  stockholders,  •  •  *  equally  and 
ratably,  ♦  •  •  be,  and  are  hereby,  assess- 
ed on  their  statutory  liability  as  such  stock- 
holders to  tbe  amount  of  for^-eight  per  coit 
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of  the  par  value  of  tbe  capital  stock  of  said 
bank  held  by  each  of  tbe  stockholders  thereof, 
respectively,  as  shown  by  the  books  of  said 
Seattle  Savings  Bank,  on  January  11,  18UT," 
—making  such  assesament  payable  to  the  re- 
ceiver on  or  before  the  15th  of  July,  1898, 
and  directing  him  to  give  notice  to  the  stock- 
holders of  the  assessment  Thereafter,  the 
respondent  Alice  L.  Holmes  not  having  paid 
the  assessment  so  made  upon  her  stock,  the 
receiver  was,  by  order  of  the  court  dated  Au- 
gust 20,  1808,  directed  to  sue  thereon.  It 
also  appears  that  on  the  1st  of  July,  1881, 
respondent  Alice  L.  Holmes  became,  and  ever 
since  has  been,  the  oivner  of  five  shares  of 
tbe  capital  stock,  of  the  par  value  of  $100 
per  share,  which  shares  were  purchased  with 
her  separate  individual  money,  acquired  by 
her  by  gift  and  bequest,  and  that,  previous  to 
the  commencement  of  the  action,  tbe  receiver 
demanded  payment  of  tbe  amount  of  the  as- 
sessment on  tbe  capital  stock  owned  by  her. 
Article  12,  t  U,  of  the  constitution  of  this 
state,  provides  that  "each  stockholder  •  *  « 
shall  be  •  •  •  liable  *  •  »  for  all 
contracts,  debts  and  engagements  •  •  • 
accruing,  while  they  remain  sncb  stock- 
holders." The  Judgment  of  tbe  lower  court 
was  right,  tcr  the  simple  reason  that  it  does 
not  appear  from  the  statement  or  from  any- 
thing contained  in  the  record,  neither  was  it 
alleged  in  the  complaint,  that  tbe  whole  or 
any  part  of  the  indebtedness  of  the  bank  was 
incurred  or  created  at  any  time  while  the  re- 
spondent was  a  stockholder  of  the  bank.  It 
is  evident  that  the  theory  uiK>n  which  the  re- 
ceiver proceeded  was  that  all  stockholders  of 
the  bank  at  tbe  date  when  Its  Insolvency  was 
adjudged  and  a  receiver  appointed,  viz.  Jan- 
uary 7,  1807,  were  liable,  without  regard  to 
wbetber  they  were  such  stockholders  at  tbe 
time  when  tbe  indebtedness  arose.  This  was 
a  mistaken  theory,  and  nothing  is  needed  to 
demonstrate  tbe  mistake,  other  than  tbe  plain 
language  of  the  constitutional  provision  Just 
quoted.  This  superadded  liability  of  tbe 
stockholder  which  exists  by  vhrtue  of  tbe 
statute  and  constitution  is  personal,  and  does 
not  follow  the  stock.  The  obligation  rests  on 
the  stockholder,  not  on  the  stock.  But  learned 
counsel  for  the  appellant  urge  that  as  tbe 
record  shows  tbe  bank  was  incorporated  on 
June  13,  1801,  and  the  respondent  became  a 
stockholder  July  1,  1881,  it  Is  to  be  presumed 
that  the  Indebtedness  was  incurred  after,  and 
not  before,  she  acquired  her  siiares.  We  can 
Indulge  in  no  such  presumption.  Tbe  burden 
was  up<M)  tbe  plaintiff.  Tbe  matter  was  sus- 
ceptible of  demonstration.  Under  sncb  ch:- 
cumstances,  presumption  will  not,  and  ought 
not  to,  be  indulged  in.  Counsel  is,  we  think, 
also  mistaken  in  assuming  that  this  Is  matter 
which  the  respondent  was  required  to  estab- 
lish in  defense.  To  refute  this  assumption,  It 
Is  only  necessary  to  recur  again  to  the  consti- 
tutional provision  which  creates  tbe  liability 
ui>on  which  the  right  of  action  is  grounded. 
We  do  not  deem  it  necessary  or  advisable 


that  we  shotild  discuss  any  other  phase  of 
tbls  case,  and  tbe  Judgment  must  be  affirmed. 

DUNBAR,    FULLERTON,   ANDERS,   and 
HEAVIS,  JJ,  concur. 


(21  Wash.  2M) 
STATE  ▼.  ROMANS. 
(Supreme  Court  of  Washington.    June  22,  1888.) 
CRIMINAL  LAW— SODOMY— INFORMATION. 

1.  Hill's  Pen.  Code,  i  303  (Ballioger's  Ann. 
Codes  &  St.  f  7437),  providing  that  "every  per- 
son who  attempts  to  commit  any  crime,  bat 
fails,  or  is  prevented  or  Intercepted  in  the  per- 
petration thereof,  is  punishable,  when  no  pro- 
vision is  made  by  law  for  the  punishment  of  saeh 
attempt,  as  follows,"  etc.,  is  not  rendered  inap- 
plicable to  the  crime  of  attempting  to  commit 
Bodomy  by  reason  of  Pen.  Code,  S  22,  prescribing 
puniKliment  for  assnnit  with  intent  to  commit 
sodomy,  as  the  latter  defines  a  substantive  of- 
fense, which  is  entirely  dlKtiuct  from  that  of  uu 
attempt  to  commit  a  crime. 

2.  An  information  charffinK  that  defendant  did 
unlawfully  and  feloniously  make  an  assault  upon 
a  male  person,  and,  against  the  order  of  nature, 
had  a  venereal  afTair  with  and  carnally  know 
such  male'  peason,  and  then  and  there  fcloniou.s- 
ly  and  against  tne  order  of  nature,  with  said 
male  person,  did  commit  and  iierpetrate  the  in- 
famous, detestable,  and  abominable  crime  against 
nature  of  buggery,  contrary  to  tbe  statute,  is 
sufficient. 

Appeal  from  superior  court,  Yakliua  coun- 
ty;  John  B.  Davidson,  Judge. 

Frank  Romans  was  convicted  of  attempt- 
ing to  commit  tbe  crime  of  sodomy,  and  ap- 
peals.   Atilrmed. 

Fred  Miller,  for  appellant. 

ANDERS,  J.  The  appellant  was  tried  In 
the  superior  court  of  Yakima  county  upon  an 
Information  filed  by  the  prosecuting  attorney, 
the  charging  part  of'  which  is  as  follows: 
"He,  the  said  Frank  Romans,  on  the  28th  day 
of  June,  1888,  A.  D.,  In  the  county  of  Yakima, 
state  of  Washington,  then  and  there  being, 
did  then  and  there  in  and  upon  one  Harley 
Morgan,  a  male  person  then  and  there  being, 
unlawfully  and  feloniously  make  an  assault, 
and  then  and  there  feloniously  and  against 
tbe  order  of  nature  bad  a  venereal  affair  with 
and  carnally  knew  the  said  Harley  Morgan, 
and  then  and  there  feloniously  and  against 
the  order  of  nature  with  the  said  Harley  Mor- 
gan did  commit  and  perpetrate  the  infamous, 
detestable,  and  abominable  crime  against  na- 
ture of  buggery;  contrary  to  the  statute," 
etc.  The  Jury  returned  a  verdict  of  "guilty 
of  the  crime  of  attempting  to  commit  tbe 
crime  of  sodomy."  A  motion  for  a  new  trial 
was  duly  filed,  and  overruled  by  the  court, 
and  appellant  thereafter  moved  In  arrest  of 
Judgment  on  the  ground  that  the  information 
did  not  state  facts  sufficient  to  constitute  a 
crime.  This  motion  was  likewise  overruled, 
and  exception  taken,  and  appellant  was  sen- 
tenced to  Imprisonment  In  the  state  peniten- 
tiary for  the  term  of  five  years. 

The  appellant  contends  that  the  court  erred 
in  directing  tbe  Jury  that  they  might  return 
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a  verdict  of  guilty  of  attempting  to  commit 
the  ofFenae  charged  in  the  Information,  but 
we  perceive  no  error  In  the  ruling  of  the  court 
In  that  regard.  Under  our  statute  a  party 
charged  with  a  consummated  offense  may  be 
found  guilty  of  an  attempt  to  commit  the  of- 
fense (2  Hill's  Code,  $  1319;  2  Balllnger's  Ann. 
Codes  &  St.  §  6955);  and  It  Is  held  In  some 
states  that  such  a  conviction  Is  Justified  by 
the  common  law,  in  the  absence  of  a  statu- 
tory provision  (Whart.  Or.  PI.  t»th  Ed.]  f  261). 
SecUon  303  of  Hill's  Pen.  Code  (section  7437, 
Balllnger's  Ann.  Codes  &  St.)  provides  that 
"every  ];>er8on  who  attempts  to  commit  any 
crime,  but  falls,  or  is  prevented  or  Intercept- 
ed in  the  perpetration  thereof.  Is  punishable, 
when  no  provision  Is  made  by  law  for  the 
punishment  of  such  attempt,  as  follows,"  etc. 
But  It  Is  argued  on  behalf  of  appellant  that 
this  provision  is  not  applicable  to  the  case 
at  bar,  for  the  reason  that  section  22  of  the 
Penal  Code  prescribes  the  punishment  for  as- 
saults with  Intent  to  commit  certain  crimes, 
among  which  is  that  charged  in  the  informa- 
tion in  this  ease.  "We  think,  however,  that 
the  learned  counsel  for  appellant  Is  mistaken 
in  his  view  in  regard  to  the  applicability  of 
section  303.  Section  22  defines  a  substantive 
offense,  and  prescribes  the  punishment  there- 
for, which  offense  is  entirely  distinct  from 
that  of  an  attempt  to  commit  a  crime,  and 
which  is  punishable  under  section  303. 

Appellant  further  claims  that  the  court  err- 
ed m  overruling  the  motion  in  arrest  of  judg- 
ment No  particular  infirmity  In  the  Informa- 
tion is  pointed  out  by  counsel  for  the  appel- 
lant, and  we  have  not  l)een  able,  after  a  care- 
ful consideration,  to  discover  any.  The  in- 
formation sets  forth  every  essential  element 
of  the  crime  as  defined  by  the  statute,  and 
substantially  conforms  to  the  precedents  laid 
down  by  Bishop  In  his  Directions  and  Forms. 
We  perceive  no  error  in  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

GORDON,  C.  J.,  and  DUNBAR,  PULLBR- 
TON,  and  REAVIS,  JJ.,  concur. 


(  :  Wi.-ih.  287) 

STEELE  V.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Washington.    Jane  24,  1899.) 

RAILROADS— INJURY     ()N     CROSSING  —  NBOLI- 

OENCB  —  CONTRIBUTORY     NEGUQBNCB  — 

QUBSTIO.VS  FOR  JURY— INSTRUCTIONS. 

1.  A  railway  company  is  negligent  in  sending 
over  a  constantly  traveled  CTossiiif;.  without  sig- 
nal or  notice,  detached  cars  attended  by  brake- 
men  who  are  not  in  ixtsitioa  to  observe  the  track. 

2.  Whether  a  boy  who,  in  crossing  a  railroad, 
in  attemptinp  to  avoid  a  collision  with  an  engine 
on  one  track,  fitops  onto  another  without  looking, 
and  is  struck  by  detached  cars,  which  are  ap- 
proaching without  warning,  is  negligent,  is  for 
tlie  jury. 

3.  A  railway  company  cannot  Impute  a  want  of . 
vigilance  to  one  injureid  by  it,  if  that  want  of 
vigilance  is  in  consequence  of  an  omieaion  of  its 
duty. 

4.  In  an  action  against  a  railway  company  for 
injuries  sustained  on  a  crossing,  plaintiff  need 


not  affirmatively  prove  that  be  stopped  and  lis- 
tened, since  the  presumption  is  that  he  did  so, 
and  defendant  must  show  that  he  did  not. 

5.  In  an  action  against  a  railway  company  for 
injuries  received  on  a  crossing,  an  instruction 
that  the  law  does  not  require  the  eyes  and  ean 
of  plaintiff  to  ,be  infallible,  being  taken  with  the 
whole  of  the  instructions,  is  not  a  conmient  oa 
the  evidence. 

Appeal  from  superior  court,  Takima  coun- 
ty; John  B.  Davidson,  Judge. 

Action  by  Harry  A.  Steele,  a  minor,  by 
guardian  ad  litem,  against  the  Northern  Pa- 
cific Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed: 

Crowley  &  Groscup  and  Whitson  &  Par- 
ker, for  appellant  Graves  &  Englebart  for 
respondent 


DUNBAR,  J.    This  Is  an  action  brought  In 
the  superior  court  of  the  state  of  Washing- 
ton, in  and  for  the  county  of  Yakinui,   by 
H.  A.  Steele,  a  minor,  by  Mrs.  O.  O.  Steele, 
his  guardian  ad  litem,  as  plaintiff,  against  the 
Northern  Pacific  Railway  Company,  as  de- 
fendant    The  complaint  alleges  that  H.  A. 
Steele  was  walking  along  the  public  streets 
of  the  city  of  North  Yakima,  across  the  rail- 
way track  of  the  defendant  to  a  coal  yard, 
and  that,  as  he  was  crossing  the  track,  the 
defendant  carelessly  and  negligently  caused 
several  cars  coupled  together  to  pass  rapidly 
over  said  railway  track  at  or  near  the  cross- 
ing, and  omitted  to  give  any  siKnal,  by  ring- 
ing a  bell  or  sounding  a  whistle,  or  in  any 
other  way  warning  said  Steele  of  the  ap- 
proach of  the  detached  cars,  and  that  b«i  was 
not  aware  that  said  cars  were  approaching 
the  crossing  upon  which  -he  was  walking; 
that  In  consequence  of  such  negligence  and 
carelessness  on  the  part  of  the  defendant 
the  cars  struck  Steele,  knodclng  him   down 
and  injuring  him  in  the  manner  specifically 
described   by   the  complaint     The   answer 
denies  the  allegations  of  the  complaint  Im 
reference  to  the  negligent  acts  on  the  part 
of  the  railroad  company,  and  affirms  con- 
tributory negligence  on  the  part  of  Steele. 
It  alleges  that,  while  he  was  attempting  to 
get  on  the  cars,  he  went  upon  Ute  track  of 
the  defendant  without  Its  prior  knowledge, 
and  without  looking  to  see  whether  cars  were 
running  on  said  track  or  not  although,   by 
looking,  he  could  easily  have  seen  the   ap- 
proaching cars  on  the  track  in  time  to  have 
escaped  being  stmck  by  them,  and  that  while 
so  on  the  track,  and  attempting  to  get  on 
said  cars,  he  was  thrown  down  and  Injured 
to  some  extent;   that  Steele  had  been  warn- 
ed by  the  defendant  company  to  keep  away 
from  said  cars,  and  that  the  accident  was 
occasioned  solely  by  his  contributory    care- 
lessness and  negligence  in  attempting  to  get 
upon  said  track  without  looking  to  see  wheth- 
er a  train  or  cars  were  approaching,  and  for 
the  purpose  of  getting  unlawfully  upon  said 
cars,  and  riding  thereon,  withont  the  consent 
or  knowledge  of  the  defendant    The  reply 
put  In  issue  the  affirmatlva  all^atlona  «t  the 
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answer.  A  verdict  was  rendered  In  favor  of 
the  plalutlfr  in  the  sum  of  $1,340. 

The  assignments  of  error  are— First,  that 
the  court  erred  in  refusing  to  instruct  the 
Jury  to  find  a  verdict  for  the  defendant,  for 
the  i-eason  that  the  plaintifT  affirmatively 
showed  by  his  own  testimony  that  he  was 
guilty  of  contributory  negligence,  and  failed 
to  show  any  negligence  on  the  part  of  the 
defendant;  second,  error  in  the  giving  of  cer- 
tain instructions,  which  will  be  noticed  here- 
after. 

The  testimony  in  relatioti  to  the  attempt  by 
the  boy  Steele  to  steal  rides  upon  the  cars 
is  contradictory,  and,  if  essential,  that  ques- 
tion has  been  settled  by  the  Jury.  So  that  we 
view  the  case  from  the  standpoint  of  the 
statement  of  the  appellant  in  its  brief,  which, 
after  mentioning  the  fact  that  the  respondent, 
with  other  boys,  was  playing  marbles  upon 
the  track,  is  as  follows:  "Afterwards  he  and 
a  lad  named  Johnny  McCutcheon  started 
across  the  track  to  go  to  the  coal  yard.  This 
was  about  dinner  time.  -  At  the  place  where 
they  attempted  to  cross  there  was  a  clear 
view  up  and  down  the  track  for  a  long  dis- 
tance. To  the  south  of  the  crossing,  at  a 
distance  of  about  100  feet,  at  this  time  stood 
a  freight  train.  The  railroad  men  had  been 
switching  in  the  yards,  and  Just  about  this 
time  five  or  six  cars  were  dropped  down  the 
main  track,  the  engine  going  off  on  a  side 
track.  The  switch  where  the  engine  parted 
from  the  cars  was  about  100  feet  from  the 
place  where  plaintifC  attempted  to  cross. 
The  cars  were  loaded  with  rock,  and  came 
down  the  main  track  at  a  rate  of  from  two 
to  four  miles  per  hour.  The  engineer  and 
fireman  were  on  the '  engine,  which  went 
down  the  side  track,  and  there  were  two 
brakemen  on  the  cars  coming  down  the  main 
track,  one  being  at  the  rear  end  of  the  first 
car.  In  charge  of  the  brake,  and  the  other 
further  back  on  the  train.  These  cars  and 
the  engine  were  in  plain  sight  from  the  place 
where  the  plaintiff  attempted  to  cross.  There 
was  no  obstruction  in  the  way.  The  plaintiff 
stopped  on  the  track  for  some  reason,  and 
was  struck  by  the  cars  coming  down,  knock- 
ed down,  the  cars  passing  over  him." 

The  testimony  shows  that  the  company  was 
engaged,  through  its  operators,  In  what  is 
termed  in  railroad  parlance  "switching  the 
freight  cars."  In  this  case  the  boy  saw  the 
train  coming  about  75  or  100  feet  from  him, 
but,  as  the  train  approached,  the  engine 
came  down  the  side  track,  and  the  detached 
cars  came  down  the  main  track,  and,  while 
the  testimony  shows  that  the  detached  cars 
had  brakemen  on  them,  it  also  shows  that 
the  brakemen  were  at  the  rear  end  of  the 
cars,  and  that  they  could  not  see  the  track  in 
front  of  them,  because  of  its  being  obstruct- 
ed by  the  load  in  front,  and  hence  they  af- 
forded no  protection  to  passers-by,  so  far  as 
any  lookout  is  concerned.  It  is  earnestly  con- 
tended by  the  appellant  that  the  company 
was  not  guilty  of  contributory  negligence  In 


thus  sending  Its  cars,  detached,  down  this 
track  and  across  the  crossing.  We  do  not 
think  this  contention  can  be'  sustained.  The 
great  weight  of  authority  is  to  the  effect 
that  it  is  negligence  on  the  part  of  a  raih-oad 
company  to  switch  cars,  unattended,  down 
traclcs  in  a  populous  city,  where  many  people 
are  crossing  the  tracks  over  which  the  detach- 
ed cars  are  switched.  "It  is  at  all  times  and 
in  all  places  an  operation  attended  with  more 
or  less  danger.  •  •  •  The  making  of  a 
running  switch  in  the  crossing  of  a  street 
of  a  p(^ulouB  town  or  village,  where  there  is 
constant  travel,  and  more  especially  where 
there  are  obstacles  cutting'  off  the  view  of 
approaching  trains,  is  holden  to  be  an  act 
of  gross  negligence,  for  which  a  railroad  com- 
pany will  be  held  responsible,  if  those  receiv- 
ing injury  thereby  are  themselves  observing 
due  care  at  the  time,  and  in  no  manner,  by 
their  own  act  or  omission,  contribute  to  the 
injury.  And  it  is  gross  negligence  for  a 
brakeman  to  be  absent  from  his  post  on  the 
car  at  the  time  of  making  such  a  switch,  or, 
if  present,  the  negligence  is  equally  great 
if  he  falls  to  obey  the  proper  signals  giveu 
for  the  government  of  his  conduct."  Borer, 
R.  R.  p.  4&1.  In  this  case,  as  we  have  be- 
fore said,  the  brakemen  were  in  a  position 
where  they  could  not  observe  the  track,  and 
no  signal  or  notice  of  any  kind  was  given. 
"Permitting  cars  to  run  over  a  crossing,  aft- 
er being  detached  from  a  train  which  had 
previously  passed,  whereby  a  traveler  is  in- 
jured,—a  fruitful  source  of  mischief,— has 
been  condemned  as  negligence."  1  Thomp. 
Neg.  423.  In  fact,  this  question  was  passed 
upon  squarely  by  this  cotirt  in  the  case  of 
Roth  V.  Depot  Co.,  18  Wash.  625,  43  Pac.  641, 
and  44  Pac.  253,  and  there  are  many  features 
In  that  case  which  are  identical  with  some 
of  the  prominent  circumstances  of  this  case. 
The  testimony  in  this  case  shows  that  the 
crossing  was  a  public  thoroughfare;  that 
about  one-third  of  the  people  in  North  Taki- 
ma  live  on  the  west  side  of  the  track,  and' 
about  two-thirds  on  the  east  side  of  the  track; 
that  the  business  portion  of  the  town  is  prin- 
cipally upon  the  east  side,  and  that  the  peo- 
ple on  the  west  side  cross  the  track  in  going 
to  and  returning  from  the  business  portion 
of  the  town;  that  one  of  the  principal  school 
bouses  is  on  the  west  side  of  the  track,  and 
that  the  path  or  track  across  which  this 
switching  was  done  is  daily  crossed  by  school 
children  and  other  citizens  of  the  town;  that 
some  business  houses,  such  as  lumber  yards 
and  coal  yards,  are  situated  on  the  west  side, 
right  opposite  this  track.  In  fact,  the  boy  in 
this  case  had  been  sent  by  his  mother,  living 
00  the  east  side,  on  an  errand  to  obtain  some 
coal  from  a  coal  yard  on  the  west  side,  at  the 
time  this  accident  happened.  So  we  think 
that  we  need  not  discuss  further  the  ques- 
tion of  negligence  on  the  part  of  the  com- 
pany in  sending  their  cars  down,  substan- 
tially unattended,  across  this  well-traveled 
road. 
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A  closer  question,  however,  is  whether  or 
not  the  boy  in  this  case  was  guilty  of  con- 
tributory negligence  to  such  an  extent  that 
the  court  would  have  been  justified  in  taking 
the  case  from  the  jury,  and  holding  that,  as 
a  matter  of  law,  his  acts  constituted  con- 
tributory negligence,  and  that  no  i-eeovery 
could  be  had.  It  is  Insisted  by  the  appellant 
that  this  case  falls  within  the  rule  laid  dovm 
by  this  court  in  Railroad  Co.  v.  Egley,  2 
Wash.  St.  409,  26  Fac.  973.  But  In  that  case 
the  plaintiff  was  a  naked  trespasser,  at- 
tempting to  board  the  train  of  the  defendant, 
and  unknown  to  the  servants  of  the  com- 
pany, and  was  hurt  while  engaged  in  such 
unlawful  business.  We  do  not  think  that  the 
principles  involved  in  that  case  bear  upon 
the  case  in  point  in  any  degree.  It  must  be 
admitted  that  the  authorities  are  not  uni- 
form, so  far  as  the  question  of  contributory 
negligence  is  concerned,  but  the  great  weight 
of  authority  is  to  the  effect  that,  before  a 
court  will  be  justified  In  taking  from  the  jm^ 
the  question  of  contributory  negligence,  the 
acta  done  must  be  so  palpably  negligent  that 
there  can  be  no  two  opinions  concerning 
them,  and  this  distinction  must  not  be  lost 
sight  of  between  the  case  at  bar  and  many  of 
the  cases  cited  by  the  appellant,  where  the 
plaintiff  had  failed  to  look  and  listen  as  he 
approached  a  railroad  track;  many  of  the 
courts  holding  that  the  railroad  track  Itself 
is  a  warning  sufficient  to  put  the  traveler  up- 
on his  guard,  and  make  it  his  legal  duty  to 
look  and  listen.  Such  was  the  case  of  Rail- 
road Co.  V.  Houston,  95  U.  S.  697,  where  it 
was  decided  by  the  supreme  court  of  the 
United  States  that  the  neglect  of  the  en- 
gineer of  a  locomotive  of  a  railroad  train  to 
sound  its  whistle  or  ring  its  bell  on  nearlng 
a  street  crossing  does  not  relieve  a  traveler 
on  the  street  from  the  necessity  of  taking  ot^ 
dlnary  precautions  for  bis  safety.  "Before 
attempting  to  cross  the  railroad  track,,  he  is 
bound  to  use  bis  senses,— to  listen  and  to 
look,— in  order  to  avoid  any  possible  accident 
from  an  approaching  train.  If  he  omits  to 
use  them,  and  walks  thoughtlessly-  upon  the 
track,  or  if,  nsing  them,  he  sees  the  train 
coming,  and,  instead  of  waiting  for  It  to  pass, 
undertakes  to  cross  the  track,  and  in  either 
case  receives  any  injury,  he  so  far  cmi- 
tribntes  to  It  as  to  deprive  him  of  any  right 
to  complain,"— on  the  theory  that,  "If  one 
chooses  in  snch  a  position  to  take  such  a 
risk,  he  must  suffer  the  consequences." 

In  Myers  v.  Railroad  Co.  (Pa.  Sup.)  24  AtL 
747,  cited  by  the  appellant,  the  court  says: 
"The  f&ct  that  four  or  five  seconds  after  he 
says  be  looked  and  listened  he  was  struck 
by  the  train  that  must  have  been  plainly 
visible,  and  almost  on  him,  at  the  time  he  al- 
leges he  looked.  Is  so  palpably  and  absolutely 
irreconcilable  with  the  truth  of  his  statement 
that  he  did  stop,  look  both  ways,  and  listen, 
before  driving  upon  the  crossing,  that  it  is 
trifling  with  justice  to  permit  a  jury  to  find 
that  it  Is  true.    Such  a  finding  is  absurd.    It 


is  simply  and  fiatly  Impossible  that  one  can 
stop  and  listen  for  an  approaching  train  that 
is  In  plain  view  and  close  at  hand,  and  be 
unable  to  see  or  bear  it,  if  he  possesses  the 
senses  of  sight  and  hearing.  It  seems,  there- 
fore, necessary  to  advance  one  step  In  the 
application  of  the  doctrine  of  legal  presump- 
tion, and  to  lay  it  down  as  a  rule  that  one 
who  is  struck  by  a  moving  train,  whicb  was 
plainly  visible  from  the  point  he  occupied 
when  It  became  his  duty  to  stop,  look,  and 
listen,  must  be  conclusively  presumed  to 
have  disregarded  that  rule  of  law  and  com- 
mon prudence,  and  to  have  gone  negligently 
into  an  obvious  danger." 

Such,  also,  is  the  state  of  facts  upon  which 
a  great  -  majority  of  the  cases  relied  upon 
by  the  appellant  are  decided.  But  the  cir- 
cumstances of  this  case  are  entirely  dif- 
ferent. Xoung  Steele)  according  to  bis  own 
testimony,— and  it  is  upon  his  own  testimony 
that  this  case  must  t>e  decided,  the  Jury  hav- 
ing passed  upon  the  weight  of  the  testimony, 
—was  not  approaching  the  track  where  a 
single  train  was  approaching  in  a  legal  and 
rightful  manner,  and  where  it  would  have 
been  his  duty  to  have  looked  and  listened, 
but  he  was  confused  by  the  unlawful  ana 
careless  negligence  of  the  defendant  in  send- 
ing the  engine  down  one  track,  and  the  de- 
tached cars  down  another  track,  without 
warning,  so  close  to  him  that,  in  attempting 
to  avoid  the  engine  whicb  was  in  sight  before 
the  cars  were  detached,  he  became  entangled 
with  the  detached  cars.  It  was  natural  for 
him,  under  the  circumstances,  to  have  his 
mind  concentrated  upon  the  engine.  His  tes- 
timony is  to  the  effect  that  when  be  saw  the 
engine  the  cars  were  behind  it,  and  he  had 
no  notice  of  any  Idnd  that  the  other  ears 
were  upon  him  when  he  stepped  back  to 
avoid  the  c(rilision  with  the  engine,— an  alto- 
gether different  proposition  from  the  ones  dis- 
cussed by  the  courts  in  the  cases  we  have 
just  noticed.  The  circimistances  are  suffi- 
ciently different,  at  least,  to  raise  an  honest 
difference  of  opinion  in  the  minds  of  men  as 
to  whether  he  was  guilty  of  contributory 
negligence  in  not  taking  notice  of  the  differ- 
ent cars  coming  down  the  different  tracks. 
In  this  respect  this  case  is  something  like 
that  of  Roth  V.  Depot  Co.,  above  mentioned. 
There  this  court  said:  "By  reason  of  the 
close  proximity  of  these  cars,  he  became  con- 
fused, and  in  attempting  to  escape  from  one 
was  run  down  by  the  other." 

In  Railroad  Co.  v.  Hague,  54  Kan.  284,  38 
Pac.  257,  It  was  held  that,  while  ordinarily 
it  is  not  the  duty  of  a  traveler  on  approach- 
ing a  railroad  track  to  stop,  there  may  be 
cases  where,  by  reason  of  obstructions  or 
noises  in  the  vicinity,  he  would  be  required 
to  stop  and  listen  before  crossing  the  track, 
and  in  that  case  it  is  said:  "Whether  the 
surroMndlngs  of  this  crossing,  and  the  cir- 
cumstances and  conditions  which  existed  at. 
the  time  of  the  accident,  required  Hague  to 
stop,  was  a  proper  matter  tor  the  considera- 
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tion  of  the  JD17.  Under  the  testimony  In  the 
case,  It  cannot  be  said,  as  a  matter  of  law, 
that  the  failnre  to  stop  was  negligence  per  se, 
and  hence  it  cannot  arbitrarily  be  said  that 
plaintiff  i8  not  entitled  to  recover." 

In  Railroad  Co.  v.  Stout,  17  Wall.  657,  in 
discnsslng  the  question  of  a  legal  bar  to  an 
action  by  reason  of  contributory  negligence, 
the  court  said:  "It  Is  true,  in  many  cases, 
that  where  the  facts  are  undisputed  the  ef- 
fect of  them  Is  for  the  judgment  of  the  court, 
and  not  for  the  decision  of  the  Jury.  This 
is  true  in  that  class  of  cases  where  the  ex- 
istence of  such  facts  comes  in  question  rath- 
er than  where  deductions  or  inferences  are  to 
be  made  from  the  facts.  •  ♦  •  In  some 
cases,  too,  the  necessary  inference  from  the 
proof  is  60  certain  that  It  may  be  ruled  as  a 
question  of  law.  If  a  sane  man  voluntarily 
throws  himself  In  contact  with  a  passing  en- 
gine, there  being  nothing  to  counteract  the 
effect  of  this  action,  it  may  be  ruled,  as  a 
matter  of  law,  that  the  Injury  to  him  result- 
ed from  his  own  fault,  and  that  no  action  can 
be  sustained  by  him  or  his  representatives. 
So,  If  a  coach  driver  intentionally  drives  with- 
in a  few  Inches  of  a  precipice,  and  an  acci- 
dent happens,  negligence  may  be  ruled  as  a 
question  of  law."  The  court  then  proceeded 
to  give  extreme  examples  on  the  other  side, 
where  there  can  be  no  question  of  contribu- 
tory negligence,  and  continues:  "But  these 
are  extreme  cases.  The  range  between  them 
is  almost  infinite  in  variety  and  extent.  It 
is  In  relation  to  these  intermediate  cases  that 
the  opposite  rule  prevails.  Upon  the  facts 
proven  In  such  cases,  it  is  a  matter  of  judg- 
ment and  discretion,  of  sound  Inference,  what 
is  the  deduction  to  be  drawn  from  the  un- 
disputed facts.  Certain  facts  we  may  sup- 
pose to  be  clearly  established,  from  which 
one  sensible,  impartial  man  would  infer  that 
proper  care  had  not  been  used,  and  that  neg- 
ligence existed.  Another  man,  equally  sensi- 
ble and  equally  Impartial,  would  Infer  that 
proper  care  had  been  used,  and  that  there 
was  no  negligence.  It  Is  this  class  of  cases, 
and  those  akin  to  it,  that  the  law  commits 
to  the  decl^on  of  a  jury.  Twelve  men  of  the 
average  of  the  community,  comprising  men 
of  education  and  men  of  little  education,  men 
of  learning  and  men  whose  learning  consists 
only  In  what  they  have  themselves  seen  and 
heard,— the  merchant,  the  mechanic,  the  far- 
mer, the  laborer,— these  sit  together,  consult, 
apply  their  separate  experience  of  the  affairs 
of  life  to  the  facts  proven,  and  draw  a  unani- 
mous conclusion.  This  average  judgment, 
thus  given,  It  is  the  great  effort  of  the  law 
to  obtain.  It  is  assumed  that  twelve  men 
Icnow  more  of  the  common  affairs  of  life 
than  does  one  man;  that  they  can  draw  wiser 
and  safer  conclusions  from  admitted  facts 
thus  occurring  than  can  a  single  judge,"— 
citing  2  Redf.  R.  R.  p.  231,  where  that  author 
says:  "And  what  is  proper  care  will  often 
be  a  question  of  law,  where  there  is  no  con- 
troversy about  the  facts.    But  ordinarily,  we 


apprehend,  where  there  is  any  testimony 
tending  to  show  negligence.  It  is  a  question 
for  the  jury."  • 

In  Railway  Co.  v.  Ives,  144  U.  S.  408,  12 
Sup.  Ct  679,  the  rule  was  laid  down  that, 
when  a  given  state  of  facts  is  such  that  rea- 
sonable men  may  fairly  differ  upon  the  ques- 
tion as  to  whether  there  was  negligence,  the 
determination  of  the  matter  Is  for  the  jury. 
The  lower  court  in  that  case  gave  the  fol- 
lowing instruction:  "You  fix  the  standard 
for  reasonable,  prudent,  and  cautious  men 
under  the  circumstances  of  the  case  as  you 
find  them,  according  to  your  judgment  and 
experience  of  what  that  class  of  men  do  un- 
der these  circumstances,  and  then  test  the 
conduct  involved,  and  try  it  by  that  stand- 
ard; and  neither  the  judge  who  tries  the 
case,  nor  any  other  person,  can  supply  you 
with  the  criterion  of  judgment  by  any  opin- 
ion he  may  have  on  that  subject"  This 
Instruction  was  Indorsed  by  tlie  appellate 
court  In  the  following  language:  "But  it 
seems  to  us  that  the  Instruction  was  correct, 
as  an  abstract  principle  of  law,  and  was 
also  applicable  to  the  facts  brought  out  at 
the  trial  of  the  case.  There  is  no  fixed 
standard  in  the  law  by  which  a  court  Is 
enabled  to  arbitrarily  say  In  every  case  what 
conduct  shall  be  considered  reasonable  and 
prudent,  and  what  shall  constitute  ordinary 
care,  under  any  and  all  circumstances.  The 
terms  'ordinary  care,'  'reasonable  prudence,' 
and  such  like  terms,  as  applied  to  the  con- 
duct and  affairs  of  men,  have  a  relative  sig- 
nificance, and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  in  one 
case  may,  under  different  surrotmdings  and 
circumstances,  be  gross  negligence.  The 
policy  of  the  law  has  relegated  the  deter- 
mination of  such  questions  to  the  jury,  un- 
der proper  Instructions  from  the  court  It 
is  their  province  to  note  the  special  circum- 
stances and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  of 
the  parties  in  that  case  was  such  as  would 
be  expected  of  reasonable,  prudent  men,  un- 
der a  similar  state  of  affairs.  When  a  given 
state  of  facts  is  such  that  reasonable  men 
may -fairly  differ  upon  the  question  as  to 
whether  there  was  negligence  or  not  the 
determination  of  the  matter  Is  for  the  jury. 
It  Is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  con- 
clusion from  them  that  the  question  of  neg- 
ligence is  ever  considered  as  one  of  law  for 
the  court,"— citing  many  cases.  The  facts 
in  that  case  were  that,  while  the  plaintiff, 
who  was  an  old  man,  was  driving  towards 
the  railroad  crossing,  and  looking  at  a  train 
tbat'had  just  crossed  the  road  from  one  direc- 
tion, and  while  the  noise  caused  by  It  was 
still  quite  distinct  he  drove  on  towards  his 
destination,  and  just  as  he  had  reached  the 
track,  and  while  apparently  watching  the 
train  that  had  passed,  he  was  struck  by  an- 
other train,  coming  from  another  direction, 
—a  case  not  dissimilar  in  principle  from  the 
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one  at  bar.  "It  ia  frequently  stated  that, 
when  the  facta  are  undisputed  or  conclu- 
slrely  proved,  the  question  of  negligence  l8 
to  be  decided  by  the  court  A  better  opinion, 
however,  would  seem  to  be  that,  in  order  to 
justify  the  withdrawal  of  the  case  from  the 
Jury,  the  facts  of  the  case  should  not  only 
be  undisputed,  but  the  conclusion  to  be 
drawn  from  those  facts  indisputable. 
Whether  the  facts  be  disputed  or  undis- 
puted, if  different  minds  may  honestly  draw 
different  conclusions  from  them,  the  case 
should  properly  be  left  to  the  Jury."  2 
Thomp.  Neg.  p.  1236. 

And  as  showing  the  impropriety  of  Judges 
taking  this  question  from  the  Jury,  except  In 
cases  showing  undisputed  and  palpable  neg- 
ligence. It  is  said  by  Mr.  Cooley,  in  his  work 
on  Torts  (page  802):  "If  the  Judge,  in  such 
a  case,  were  to  pass  upon  negligence  as  a 
question  of  law,  he  must.  In  doing  so,  be 
endeavoring  to  enforce  a  rule  of  a  variable 
nature,  which  must  take  its  final  coloring 
from  tiie  experience,  training,  and  tempera- 
ment of  the  judge  himself,— a  rule  which  his 
predecessor  might  not  have  accepted,  and 
which  his  successM:  may  reject,  and  upon 
which  a  court  of  review  may  reverse  his 
action,  not  because  the  facts  are  differently 
regarded,  but  because  Judges  are  men  and 
men  are  different.  As  has  been  said  In  one 
case,  it  must  be  a  very  clear  case,  indeed, 
which  would  justify  the  court  in  taking  upon 
itself  this  responsibility;  for,  when  the 
Judge  decides  that  a  want  of  due  care  is 
or  is  not  shown,  he  necessarily  fixes  in  his 
own  mind  the  standard  of  ordinary  pru- 
dence, and,  measuring  the  conduct  of  the 
party  by  that,  turns  the  case  out  of  court 
or  otherwise  disposes  of  it  upon  his  opinion 
of  what  a  reasonably  prudent  man  ought  to 
have  done  under  the  circumstances." 

This  court  in  McQuillan  v.  City  of  Seattle, 
10  Wash.  464,  as  Pac.  1119,  in  a  case  where 
prima  facie  it  would  seem  that  as  much 
negligence  had  been  exercised  as  In  the  case 
at  bar,  decided  that  the  question  of  contrib- 
utory negligence  Is  for  the  Jury  to  deter- 
mine from  all  the  facts  and  circumstances 
of  a  particular  case,  and  that  it  is  only  in 
rare  cases  that  the  court  would  be  Justified 
in  withdrawing  it  from  the  Jury.  This,  too, 
was  In  a  case  where  the  court  below  had 
granted  a  motion  for  a  nonsuit  and  we  laid 
down  the  rule,  as  indicated  by  the  authori- 
ties above  cited,  that,  if  different  results 
might  be  honestly  reached  by  different 
minds,  then  negligence  is  not  a  question  of 
law,  but  one  of  fact  for  the  Jury. 

Another  circumstance  in  this  case,  which 
does  not  appear  in  any  of  the  cases  cited  by 
the  appellant  to  sustain  the  contention  that 
the  action  of  the  plaintiff  proved  negligence 
per  se,  is  the  question  of  age.  The  plaintiff 
in  this  case  was  a  boy  14  years  old.  The 
relative  liability,  so  far  as  negligence  is  con- 
cerned, of  children  and  adults,  was  discussed 
at  large  in  the  case  of  Roth  v.  Depot  Co., 


supra,  and  what  was  said  there  might  apiply 
with  equal  force  In  this  case.  It  is  trae  that 
in  that  case  the  boy  injured  was  only  9  years 
old,  and  in  this  case  be  is  14;  but  a  boy  14 
years  old  Is  a  boy  still,  and  while  he  migrbt 
be  held  to  a  greater  degree  of  care  and  pru- 
dence, and  doubtless  would  be,  than  a  boy 
9  years  old,  yet  It  would  certainly  be  bar- 
barous, and  to  a  degree  inhuman,  for  the 
court  to  hold  a  heedless,  thoughtless  14  year 
old  boy  to  as  high  a  degree  of  circumspec- 
tion as  it  would  an  adult  whose  Judgment 
and  caution  had  been  cultivated  and  ma- 
tured by  years  of  observation  and  experi- 
ence. This  is  a  circumstance  to  be  viewed 
by  the  Jury,  and  to  be  given  such  weight  as 
the  Jury,  under  the  circumstances,  think  It 
is  entitled  to.  We  do  not  think  that  the 
court  could  have  said  that  contributory  neg- 
ligence was  established  as  a  matter  of  law, 
and  no  error  was  committed  in  refusing  to 
take  the  case  from  the  Jury. 

The  following  instructioa  is  assigned  aa 
error  by  the  appellant:  "I  farther  charge 
you  that  It  ia  an  established  rule  of  law 
that  one  person  will  not  be  allowed  to  Im- 
pute a  want  of  vigilance  to  another  Injured 
by  his  act  if  that  very  want  of  vigilance  vfere 
the  consequence  of  an  omission  of  duty  on 
hia  part;  that  is,  if  the  defendant  by  his 
own  act  throws  a  plaintiff  off  his  guard,  tbe 
plaintiff's  lack  of  vigilance  cannot  be  re- 
garded as  negligence,  and  one  is  not  charge- 
able with  contributory  negligence  In  failing 
to  anticipate  the  negligence  of  another,  and 
In  not  providing  against  it.  Every  one  has 
a  right  to  presume  that  others  will  act  in 
a  lawful  and  proper  manner;-  consequently 
the  law  win  not  hold  it  imprudent  in  a  plain- 
tiff to  act  upon  a  presumption  that  the  de- 
fendant has  done  or  will  do  his  duty."  This 
instruction,  we  think,  was  in  accordance 
with  good  law  and  good  morals,  and  could 
rightfully  be  applied  to  the  ordinary  busi- 
ness transactions  of  life. 

Tbe  second  Instrnctlon  objected  to  is  aa 
follows:  "I  Instruct  you  that  tbe  plaintiff, 
Harry  Steele,  need  not  afiJrmatively  prove 
that  he  stopped,  looked,  and  listened.  Tbe 
presumption  is  that  he  did  so,  and  the  bur- 
den of  proof  that  he  did  not  stop,  look,  and 
listen  la  on  the  defendant  railway  company, 
and  must  be  proved  by  a  preponderance  of 
the  testimony  on  its  part"  The  settled  law 
of  this  state  la  to  the  effect  that  contributory 
negligence  is  a  defense.  But  it  is  contended 
by  the  appellant  that,  where  the  facts  are 
developed  by  the  plaintiff  himself  which 
show  contributory  negligence,  the  defendant 
is  entitled  to  avail  itself  of  auch  facta,  and 
consequently  no  presumption  arises.  We 
have  Just  Indicated  that  the  facts  developed 
by  the  plaintiff  did  not  show  contributory 
negligence,  and  therefore  the  criticism  of 
tbe  appellant  is  not  warranted,  so  far  as  thia 
instruction  is  concerned. 

The  court  further  instructed  the  Jury  as 
follows:    "I  instruct  you  that  the  law  does 
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not  require  the  eyes  and  ears  of  Harry 
Steele  to  be  Infallible."  Tbls,  taken  with  the 
whole  Inatrnctlon  that  was  glTeo,  we  do 
not  think  was  a  comment  npon  the  evidence, 
or  was  prejudicial  in  any  way  to  appellant's 
Interests.  The  questions  of  fact  in  this  case 
having  been  decided  against  the  appellant 
by  a  competent  tribunal,  under  proper  in- 
structions by  the  court,  the  Judgment  will  be 
affirmed. 

GORDON,  C.  J.,  and  FULLERTON  and 
REAYIS,  JJ..  concur. 


(U  Wasb.  ISO) 


In  le  FOTB. 


(Sapreme  Court  of  Washington.    June  19,  1899.) 

APPEAl^-HABEAS  CORPUS— SUMMARY  DETER- 
MINATION—BAIL— EXTRADITION— WARRANT. 

1.  An  Older  remanding  a  petitioner  for  a  writ 
of  habeas  corpus  to  custody  is  appealable,  in 
view  of  the  first  section  of  the  statute  relating  to 
appeals,  allowing  an  appeal  from  final  determina- 
tions in  any  action  or  luoceediDg,  and  Bailingrr's 
Ann.  Codes  &  St.  f  5739,  providing  that  "a  judg- 
ment in  a  special  proceeding  is  a  final  determina- 
tion of  the  rights  of  the  parties  therein,"  and 
the  provision  of  the  Code  classing  an  application 
(or  habeas  corpus  as  a  special  proceeding. 

2.  Pending  an  appeal  by  one  in  cnstody,  nn- 
der  an  extradition  warrant,  from  an  order  in  a 
hal>eaa  corpus  proceeding  remanding  him  to  cns- 
tody, be  is  not  entitled  to  be  admitted  to  bail. 

3.  An  appeal  from  an  order  in  a  habeas  cor- 
pas  proceeding  remanding  petitioner  to  custody 
will  be  determined  promptly,  in  a  "summary 
way,"  as  indicated  by  the  statute. 

4.  An  extradition  warrant  is  snfBdent  to  en- 
title an  agent  of  another  state  to  the  custody  of 
a  fugitive  therefrom,  where  it  recites  that  the  ex- 
ecutive authority  of  the  state  from  which  the 
fugitive  fied  demanded  him,  and  that  the  demand 
was  accompanied  by  a  copy  of  the  indictment, 
certified  by  the  governor  to  be  authentic,  under 
Rev.  St.  U.  S.  {  6278,  requiring  a  governor  of  a 
state  to  which  the  fugitive  baa  fled  to  cause  his 
deliveij.  where  such  demand  is  made  and  copy 
of  indictment  is  produced. 

Appeal  from  superior  court.  King  county; 
Orange  Jacobs,  Judge. 

Application  by  John  B.  Foye  for  a  writ  of 
habeas  corpus.  From  a  judgment  remanding 
petitioner  to  custody,  be  appeals.    AflOrmed. 

John  F.  Dore,  Charles  K.  Jenner,  and  Solon 
T.  Williams,  for  appellant  Donwortb  & 
Howe,  John  B.  Hart,  and  James  F.  MoEUroy, 
for  respondent 

ANDERS,  J.  The  appellant,  John  E.  Foye, 
applied  to  the  superior  court  of  King  county 
tor  a  writ  of  habeas  corpus,  alleging  that  he 
was  illegally  restrained  of  his  liberty  by  one 
Michael  Morrissey,  a  police  officer  of  the 
dty  of  Boston,  commonwealth  of  Massachu- 
setts, and  setting  forth  the  pretense  and 
cause  of  such  restraint  The  writ  was  Issued 
and  served  on  the  respondent  Michael  Mor- 
rissey, who  thereupon  made  return  thereto 
.that  the  appellant  Foye,  was  in  his  cus- 
tody, at  the  time  the  writ  of  habeas  corpus 
was  served  upon  him,  by  virtue  of  a  warrant 
Issued  by  his  excellency,  the  governor  of  this 
«tate,  on  a  requisition  of  the  governor  of  the 
/•ommonwealtb  o<  Massachusetts;    that  the 


appellant  was,  on  the  first  Monday  of  March, 
18»9,  Indicted  by  a  grand  jury,  duly  Impanel- 
ed and  sworn  in  the  county  of  Suffolk,  in  the 
commonwealth  of  Massachusetts,  for  the 
crime  of  corrupting  a  Jnror  in  the  trial  of  a 
certain  cause  before  the  superior  court  of 
said  commonwealth  In  said  county,  wherein 
the  commonwealth  was  plaintiff  and  one 
Mulray  and  one  Scolllns  were  defendants; 
that  immediately  after  the  return  of  said 
Indictment  the  petitioner  left  the  common- 
wealth of  Massachusetts,  and  fled  to  the 
state  of  Washington;  that  a  warrant  was  is- 
sued on  said  indictment  and  that  the  sher- 
iff to  whom  it  was  directed  made  return 
thereon  that  be  was  unable  to  find  the  peti- 
tioner in  said  county;  that  petitioner  Is  a 
fugitive  from  justice,  and  has  taken  refuge  in 
the  state  of  Washington;  that  the  respondent 
was  duly  appointed  by  the  governor  of 
Massachusetts  as  agent  to  receive  and  con- 
vey the  petitioner  to  that  commonwealth  for 
trial  upon  said  indictment;  that  the  governor 
of  Massachusetts  duly  made  a  requisition  up- 
on the  governor  of  the  state  of  Washington 
for  the  rendition  of  the  petitioner  as  a  fugi- 
tive from  justice,  which  requisition  was  ac- 
companied by  a  copy  of  the  indictment  and 
of  the  warrant  aforesaid,  duly  certified  as 
authentic  by  the  said  governor  of  Massa- 
chusetts; that  in  compliance  with  said  de- 
mand and  requisition,  the  governor  of  the 
state  of  Washington  issued  his  warrant  pur- 
suant to  law,  authorizing  the  respondent  to 
take  and  transport  the  petitioner  from  the 
state  of  Washington.  A  copy  of  the  warrant 
of  extradition,  together  with  copies  of  the 
requisition  of  the  governor  of  Massachusetts, 
and  all  proceedings  In  the  courts  of  that 
commonwealth  in  the  premises,  were  attach- 
ed to,  and  made  a  part  of,  the  return.  The 
petitioner  traversed  the  return  by  a  reply  lo 
which  he  alleged  that  he  did  not  leave  the 
state  of  Massachusetts  and  take  refuge  In 
the  state  of  Washington;  that  he  has  resid- 
ed in  the  state  of  Washington  for  the  period 
of  one  year  last  past  and  daring  that  time 
has  been  engaged  In  business  in  the  state, 
and  is  a  citizen  thereof;  that  he  denies 
having  any  connection,  eiUier  directly  or  in- 
directly, with  the  bribing  of  a  juror  in  the 
commonwealth  of  Massachusetts ;  that  he  is 
not  acquainted  with  Charles  H.  Mllllken,  of 
Chelsea,  In  the  county  of  Suffolk,  who  actei 
as  a  juror  in  the  case  of  the  commonwealth 
against  Richard  Mulray  and  Thomas  ScoUins; 
that  the  return  of  Michael  J.  Morrissey  does 
not  allege  that  the  acts  complained  of  were 
done  before  a  court  of  comiJetent  jurisdiction, 
nor  Is  there  any  showing  that  the  grand  jury 
who  indicted  petitioner  were  legally  drawn 
and  impaneled  to  find  said  indictment  nor 
does  it  show  that  the  grand  jury  who  return- 
ed the  Indictment  were  sworn  to  perform 
their  duties  as  grand  jurors;  that  the  in- 
dictment made  a  part  of  the  return  of  said 
Moriissey  does  not  state  an  offense  punish- 
able under  the  laws  of  Massachusetts  or  the 
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laws  of  Washington,  nor  does  It  allege  facts 
sufficient  to  constitute  a  crime;  that  said  In- 
dictment Is  not  properly  certified  to  by  the 
court;  that  there  Is  no  allegation  in  the  said 
return  showing  that  the  petitioner  herein 
fled  from  justice;  that  petitioner  was  not  in 
the  commonwealth  of  Massachusetts  at  the 
conclusion  of  the  trial  of  the  case  of  the 
commonwealth  against  Mulray  and  Scollins, 
and  that  no  indictment  was  returned  against 
him  previous  to  his  departure  from  the  com- 
monwealth of  Massachusetts,  nor  had  any 
complaint  been  filed  against  him;  that  the 
alleged  prosecution  of  this  case  is  founded 
on  the  statement  made  by  one  David  C.  Sul- 
livan, who  was  charged  with  the  crime  of 
perjury  In  connection  with  the  case  of  the 
commonwealth  against  Mulray  and  Scollins; 
that  the  testimony  of  said  Sullivan  at  the 
trial  of  Mlllilcen  Is  annexed  hereto  and  mark- 
ed as  an  exhibit,  as  Is  also  the  testimony  of 
said  MlUlken,  who  is  referred  to  in  the  in- 
dictment found  against  petitioner,  and  that 
the  return  of  Morrlssey  does  not  show  that 
any  sworn  evidence  was  produced  to  his  ex- 
cellency, the  governor  of  Washington,  as  re- 
quired by  the  laws  of  Massachusetts.  Upon 
the  Issues  presented  by  the  return,  and  trav- 
erse thereto,  a  hearing  was  had  before  the 
Honorable  Orange  Jacobs,  one  of  the  judges 
of  the  superior  court  of  King  county,  in 
which  judgment  was  rendered  remanding  the 
petitioner  to  the  custody  of  the  respondent, 
as  agent  of  the  commonwealth  of  Massa- 
chusetts. From  this  judgment  the  petitioner 
has  appealed  to  this  court. 

The  learned  counsel  for  the  respondent 
moves  to  dismiss  the  appeal  on  the  ground 
that  this  court  has  no  jurisdiction  to  enter- 
tain this  proceeding.  It  is  claimed  by  coun- 
sel that,  inasmuch  as  the  statute  relating  to 
habeas  corpus  does  not  specially  provide  for 
appeals  from  judgments  rendered  therein, 
such  judgments  are  not  subject  to  review  by 
this  court  Several  authorities  are  cited  in 
support  of  counsel's  contention,  among  which 
Is  Church  on  Habeas  Corpus,  In  which  It  Is 
said  that  the  prevailing  doctrine  In  the  state 
courts.  In  the  absence  of  statutory  provisions, 
is  that  a  Judgment  remanding  a  prisoner  on 
habeas  corpus  is  not  appealable  or  subject  to 
review,  and  that  the  doctrine  of  res  Judicata 
has  no  application  to  such  a  case.  Church, 
Hab.  Corp.  (2d  Ed.)  !  386.  It  must  be  con- 
ceded that  the  majority  of  the  courts  which 
have  passed  upon  the  question  have  announ- 
ced the  doctrine  contended  for  by  counsel  for 
the  respondent,  but  there  have  been  many 
cases  In  which  a  contrary  view  has  been 
maintained.  See  9  Enc.  PI.  &  Prac.  pp.  1072, 
1073,  and  cases  cited.  The  courts  which  have 
denied  the  right  of  appeal  In  habeas  corpus 
proceedings  have  usually  proceeded  upon  the 
theory  that  a  judgment  In  such  a  case  Is  not 
final  In  Its  character,  and  that  the  petitioner 
bad  the  right  to  exhaust  the  Judicial  power  of 
the  state  by  applying  successively  to  all  of 
Its  courts.    But,  under  our  statute,  we  think 


the  Judgment  In  habeas  corpus  proceedings  Is 
a  final  Judgment,  and  therefore  subject  to.  re- 
view upon  appeaL  Our  statute  In  relation  to 
appeals  to  the  supreme  court  Is  very  broad 
and  comprehensive,  and  It  Is  provided  In  the 
first  section  thereof  that  "any  party  aggriev- 
ed may  appeal  to  the  supreme  court.  In  the 
mode  prescribed  by  this  act,  from  any  or  ev- 
ery of  the  following  determinations,  and  no 
others,  made  by  the  superior  court,  or  a  Judge 
thereof.  In  any  action  or -proceeding,"  and  it 
must  be  admitted  that  habeas  corpus  Is  either 
ah  action  or  a  proceeding.  It  Is  classed  In 
the  Code  as  a  special  proceeding,  and  the  law 
declares  that  "a  judgment  in  a  special  pro- 
ceeding Is  a  final  determination  of  the  rights 
of  the  parties  therein."  2  Balllnger's  Ann. 
Codes  &  St.  §  5739;  Laws  1895,  p.  115.  In 
view  of  these  provisions,  there  seems  to  be  no 
escape  from  the  conclusion  that  an  appeal 
will  lie  from  such  a  Judgment  in  this  proceed- 
ing. The  motion  to  dismiss  is  therefore  de- 
nied. 

At  the  time  the  learned  judge  of  the  supe- 
rior court  remanded  the  appellant  to  the  cus- 
tody of  the  agent  appointed  by  the  governor 
of  Massachusetts,  he  also  made  an  order 
granting  a  supersedeas  and  admitting  appel- 
lant to  bail  pending  this  appeal,  llespondent 
now  moves  this  court  to  vacate  and  set  aside 
the  orders  last  mentioned,  and  we  are 'of  the 
opinion  that  this  branch  of  the  motion  must 
be  granted.  Neither  the  constitution  of  the 
United  States  nor  the  law  of  congress  per- 
taining to  the  subject  of  extradition,  nor  any 
law  of  this  state,  authorizes  the  giving  of  bail 
In  habeas  corpus  proceedings  In  extradition 
cases.  It  Is  true  that  our  statute  provided 
that  the  writ  may  Issue  for  the  purpose  of  ad- 
mitting a  party  to  ball  who  Is  charged  with 
an  offense  against  the  laws  of  this  state,  but 
that  statute  Is  wholly  Inapplicable  to  cases 
where  a  party  is  In  custody  by  virtue  of  an 
extradition  warrant.  As  was  well  said  In  the 
case  of  Ex  parte  Erwin,  7  Tex.  App.  288,  to 
permit  one  arrested  as  a  fugitive  from  Justice 
to  go  at  large  upon  ball  would  be  to  put  him 
in  a  situation  to  "defy  the  mandate  of  the 
court  and  treat  its  Judgment  with  contempt." 

If  this  were  an  ordinary  action.  It  would 
not  be  set  down  for  hearing  upon  the  merits 
until  the  regular  October  session  of  this  court; 
but,  owing  to  the  purpose,  object,  and  charac- 
ter of  the  writ  of  habeas  corpus,  we  have 
come  to  the  conclusion,  after  mature  delibera- 
tion, that  it  is  our  duty  to  proceed,  as  the 
statute  indicates,  in- a  "summary  way,"  and 
determine  the  rights  of  the  appellant  at  this 
time.  The  return  to  the  writ  Is  full  and  spe- 
cific, and  we  must  look  to  It,  and  the  reply 
thereto,  for  the  Issuable  facts  In  the  case. 
The  entire  record  is  before  us,  and  we  are  un- 
able to  perceive  how  the  rights  of  the  appel-. 
lant  can  in  any  way  be  Infringed  or  Impaired 
by  a  speedy  determination  of  the  questions 
involved.  If  he  Is  in  fact  Illegally  restrained 
of  ills  liberty,  he  is  entitled  to  an  immediate 
discharge.    But,  on  the  contrary,  If  he  Is  not 
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so  restrained,  pnbUc  Justice  requires  that  he 
should  be  at  once  remanded  to  the  custody 
of  the  agent  of  the  state  of  Massachusetts. 
The  constitution  of  the  United  States  ordains 
that  a  person  charged  In  any  state  with  trea- 
son, felony,  or  other  crime,  who .  shall  flee 
from  Justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authori- 
ty of  the  state  from  which  he  fled,  be  de- 
livered up  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime.  Const.  U.  S. 
art.  4,  i  2.  This  provision  not  being  self- 
executing,  congress,  on  February  12,  1793, 
passed  an  act  to  carry  it  Into  effect,  the  sub-' 
stance  of  which  is  now  embodied  in  section 
5278  of  the  Revised  Statutes,  and  wiiich  is 
as  follows:  "Whenever  the  executive  author- 
ity of  any  state  or  territory  demands  any 
person  as  a  fugitive  from  Justice,  of  the  exec- 
utive authority  of  any  state  or  territory  to 
which  such  person  has  fled,  and  produces  a 
copy  of  an  Indictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  state  or  ter- 
ritory, charging  the  person  demanded  with 
having  committed  treason,  felony  or  other 
crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  authoril7 
of  the  state  or  territory  to  which  such  person 
has  fled  to  cause  him  to  be  arrested  and  se- 
cured, and  to  cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such 
demand,  or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear.  If  no  such  agent  ap- 
pears within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehend- 
ing, securing  and  transmitting  such  fugitive 
to  the  state  or  territory  making  such  demand, 
sliall  be  paid  by  such  state  or  territory." 
These  provisions  constitute  the  law  applica- 
ble to  the  extradition  of  fugitives  from  Jus- 
tice, and  all  that  the  courts  can  do  on  habeas 
, corpus  proceedings  Is  to  determine  whether 
the  conditions  prescribed  by  the  constitution 
and  laws  of  congress  have  been  compiled 
with.  It  will  be  observed  that  there  are 
three  things  requisite  in  order  to  authorize 
the  executive  authority  of  a  state  to  extradite 
a  fugitive  from  justice,  and  they  are  these: 
First,  the  accused  must  be  demanded  as  a 
fugitive  from  Justice  by  the  executive  of  the 
state  from  which  he  fled;  second,  such  de- 
mand must  be  accompanied  by  a  copy  of  an 
indictment  found,  or  an  affidavit  made,  be- 
fore a  magistrate  charging  the  fugitive  with 
having  committed  a  crime  in  the  demanding 
state;  and,  third,  such  copy  of  the  indictment 
or  affidavit  must  be  certifled  by  the  executive 
of  the  demanding  state  to  be  authentic.  An 
extradition  warrant,  in  order  to  be  valid, 
should  show  upon  its  face  a  compliance  with 
these  requisite  and  necessaiy  conditions.  In 
this  instance  the  warrant  or  mandate  Issued 
by  the  governor  of  this  state  recites:    "Where- 


as, it  has  been  represented  to  me  by  his  excel- 
lency, Roger  Wolcott,  governor  of  the  state 
of  Massachusetts,  that  John  E.  Foye  stands 
charged  in  said  state  with  the  crime  of  cor- 
rupting a  juror  by  giving  a  bribe,  committed 
In  the  county  of  Suffolli,  In  said  state,  and  is  a 
fugitive  from  the  Justice  of  said  state,  and  has 
talcen  refuge  in  the  state  of  Washington;  and 
whereas,  the  said  governor  of  the  state  of 
Massachusetts  has,  pursuant  to  the  constitu- 
tion and  laws  of  the  United  States,  demanded 
of  me  that  I  cause  the  said  John  B.  Foye  to 
be  arrested  and  delivered  to  Michael  J.  Mor- 
rlssey,  agent  authorized  to  receive  lilm  into 
his  custody  'and  convey  him  bacic  to  said 
state  of  Massachusetts;  and  whereas,  said 
representation  and  demand  are  accompanied 
by  affidavits,  complaint,  information,  Indict- 
ment, and  warrant,  whereby  the  said  John  IS. 
Foye  is  charged  with  the  said  crime,  and  be- 
ing a  fugitive  from  the  justice  of  the  said 
state,  and  having  taken  refuge  in  the  state  of 
Washington,  which  are  certified  by  said  gov- 
ernor of  Massachusetts  to  be  duly  authenti- 
cated: Now,  therefore,  I,  J.  R.  Rogers,  gov- 
ernor of  the  state  of  Washington,  do  hereby 
authorize  and  empower  Michael  J.  Morrlssey, 
the  agent  named  in  said  demand,  to  take  the 
said  John  E.  Foje  wherever  he  may  be  found 
In  this  state,  and  transfer  him  to  the  line 
thereof,  at  the  expense  of  the  said  common- 
wealth of  Massachusetts.  And  I  hereby  com- 
mand all  civil  officers  within  the  said  state  of 
Washington  to  afford  all  needful  assistance 
for  the  execution  of  this  warrant,"  etc.  An 
inspection  of  this  warrant  will  show  that  It 
recites  all  of  the  conditions  requisite  to  Its 
issuance,  and  the  exhibits  accompanying  the 
same,  and  set  forth  in  the  return,  show  the 
existence  of  every  fact  recited  in  the  war- 
rant In  fact,  this  warrant  is  hardly  subject 
to  criticism.  It  is  substantially  similar  to  the 
one  held  to  be  sufficient  In  People  v.  Donohue, 
84  N.  Y.  438,  and  none  of  Its  recitals  are  dis- 
puted or  disproved  by  appellant  It  follows, 
therefore,  that  appellant  Is  not  illegally  re- 
strained of  his  liberty,  and  the  Judgment  of 
the  lower  court  is  therefore  affirmed,  and  It 
Is  ordered  that  the  same  be  forthwith  exe- 
cuted. 

GORDON,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  REAVIS,  JJ.,  concur. 


(21  Wash.  259) 
In  re  BAKER. 
(Supreme  Court  of  Washington.    June  19,  1809.) 

HABEAS  CORPUS— RIQHT  OF  APPEAL.— EXTRA- 
DITION—WARRANT— SUFFICIENCY— REQUI- 
SITION—NECESSITY  OF  SEAL. 
1.  Under   Laws  1893,   p.   119   (2   Ballinger's 
Ann.  Codes  &  St.  S  6500),  declaring  that  an  ap- 
peal may  lie  taken  in  "any  action  or  proceed- 
ing,"   and   Laws    1895,    p.   115     (2   Ballinger's 
Ann.  Codes  &  St.  5  5739).  providing  that  a  judg- 
ment in  a  specinl  procecdinB  is  a  final  determi- 
nation of  the  rights  of  the  parties  therein,  an  ap- 
peal can  be  talcen  from  an  order  of  the  lower 
court  remanding  a  person  on  a  writ  of  habeas 
corpus. 
Z  A  warrant  of  extradition  reciting  that  the 


Digitized  by 


Google 


828 


67  PACIFIC  KBPORXEB. 


(W&sb. 


sovernor  of  Massachusetts  duly  demanded  of  the 
gorernor  of  this  state  the  delivciy  of  the  prison- 
er to  the  agent  of  the  state  of  Massachusetts  as 
a  fugitive  from  justice  from  that  state,  and  that 
the  prisoner  was  charged  with  the  crime  of  em- 
bezzlement committed  in  said  state,  evidenced  by 
a  copy  of  an  indictment  retui-ned  by  a  grand 
jury,  and  duly  authenticated  by  the  governor 
of  the  state  of  Massachusetts,  is  sufficient,  under 
Const.  U.  S.  art.  4,  §  2,  and  Rev.  St.  V.  S.  i 
6278,  declaring  that  whenever  the  executive  au- 
thority of  any  state  demands  a  fugitive  from 
justice  of  the  executive  authority  of  any  state  to 
which  such  person  has  fled,  and  produces  an  in- 
dictment authenticated  by  the  governor  of  such 
state  charging  the  person  demanded  with  the 
commission  of  an  oSeose,  it  shall  be  the  duty 
of  the  executives  of  the  state  to  which  such 
person  has  fled  to  cause  him  to  be  hrrested,  etc. 

3.  Where  a  governor's  requisition  is  correct, 
both  in  form  and  substance,  the  mere  fact  that 
the  seal  of  the  state  is  not  attached  thereto  will 
'  not  justify  the  discharge  of  the  prisoner. 

Appeal  from  superior  court,  King  county; 
Orange  Jacobs,  Judge. 

PeUUon  by  Wlllard  E.  Baker  for  a  writ  of 
habeas  corpus.  From  a  judgment  remand- 
ing the  petitioner  to  custody,  he  appeals. 
Afiirmed. 

John  F.  Dore  and  Solon  T.  WiUiama,  for 
appellant  James  F.  McEIroy,  John  B.  Hart, 
and  Walter  S.  Fulton,  for  respondent 

ANDERS,  J.  The  appellant  Wlllard  E. 
Baker,  petitioned  the  superior  court  of  King 
county  for  a  writ  of  habeas  corpus,  alleging 
therein  that  be  was  illegally  restrained  of  bis 
liberty  by  John  Doe,  whose  real  name  Is 
John  R.  McOarr,  the  cause  and  pretense  of 
said  restraint  being  a  warrant  given  under 
the  hand  of  a  justice  of  the  peace  In  and 
for  Seattle  precinct  in  King  county,  In  this 
state,  and  an  Indictment  returned  by  the 
grand  jury  of  Suffolk  county,  in  the  com- 
monwealth of  Massachusetts.  The  writ  was 
issued  as  prayed  for,  and  service  thereof 
made  on  the  said  McGarr,  who,  upon  the 
return  day  thereof,  made  return  thereto  that 
he  was  the  duly-appointed  agent  of  the  state 
of  Massachusetts  to  take  and  return  the 
petitioner  to  that  commonwealth  as  a  fugi- 
tive from  justice;  that  the  petitioner  had 
committed  a  felony  in  that  state;  that  a 
grand  jury  of  the  county  of  Suffolk,  state  of 
Massachusetts,  duly  and  lawfully  returned 
certain  indictments  against  the  petitioner, 
charging  him  with  said  offense;  that  the 
governor  of  the  state  of  Massachusetts  in 
due  form  made  a  requisition  upon  the  gov- 
ernor of  this  state  for  the  arrest  and  rendi- 
tion of  the  petitioner  to  the  respondent  as 
agent  of  the  state  of  Massachusetts,  and 
duly  certified  therein  to  the  authenticity  of 
said  indictment;  that  the  offense  charged  in 
said  indictment  was  a  crime  against  the  laws 
of  Massachusetts.  As  a  part  of  said  return, 
the  respondent  produced  In  court  a  copy  of 
said  indictment,  of  the  requisition  issued  by 
tlie  governor  of  Massachusetts,  and  of  the 
warrant  issued  by  the  governor  of  the  state 
of  Washington.  Upon  the  filing  of  the  re- 
turn. It  was  stipulated,  by  and  between  the 
petitioner  and  the  respondent  that  the  laws 


of  Massachusetts  should  be  considered    in 
evidence  In  the  cause.     No  testimony  was 
taken,  at  the  hearing,  but  the  petitioner  ob- 
jected to  the  sufiSclency  of  the  return  on  the 
grounds  (1)  that  said  return  is  vague,   in- 
definite, and  uncertain,  and  does  not  contain 
facts  sufilclent  to  warrant  the  detention  and 
imprisonment  of  the  petitioner;   (2)  that  the 
said  return  does  not  constitute  a  defense  to 
the  allegations  set  forth  in  the  petition  by 
said  Wlllard  E.  Baker  in  the  above-entitled 
case;   (3)  that  no  legal  issue  is  made  in  the 
return  to  the  writ  of  habeas  corpus  herein, 
and  that  said  writ  shows  upon  its  face  that 
the  extradition  of  the  said  Wlllard  E.  Baker 
is  irregular,  and  not  in  conformity  with  the 
requirements  of  the  constitution  of  the  Unit- 
ed States,  the  acts  of  congress,  the  laws  of 
the  commonwealth  of  Massachusetts,  and  the 
state   of    Washington.     After   hearing    the 
arguments  of  counsel,  and  duly  considering 
the  same,  the  court  gave  judgment  remand- 
ing the  petitioner  to  the  custody  of  the  said 
McOarr,  and  fixed  his  ball  in  the  sum  of 
1300  pending  the  appeal.     The  respondent 
moves  to  dismiss  the  appeal  taken  by  the 
petitioner,  on  the  ground  and  for  the  alleged 
reason  that  under  the  laws  of  this  state,  no 
appeal  can  be  taken  from  an  order  of  the 
lower  court  remanding  a  person  on  a  writ  of 
habeas  corpus.    It  is  conceded  by  the  learned 
counsel  for  the  respondent  that  this  court 
has  entertained  appeals  from  judgments  up- 
on habeas  corpus  In  several  instances  (see 
In  re  Bojar,  7  Wash.  355,  35  Pac.  71;  Lovell 
v.  House  of  the  Good  Shepherd,  9  Wash.  419, 
37  Pac.  660;  In  re  Barbee,  19  Wash.  306.  53 
Pac.  155);  but  they  nevertheless  contend  that 
the  question  has  not  heretofore  been  directly 
passed  upon  by  this  court  and  that  no  pro- 
vision for  an  appeal  is  found  in  the  statute 
relating  to  habeas  corpus,  and  that  there- 
fore, no  appeal  can  be  taken  from  a  judg- 
ment   in   such   proceedings   in   this   state. 
While  it  is  true  that  the  habeas  corpus  act 
itself  does  not  provide  for  an  appeal,  and 
that  there  can  be  no  appeal  In  any  case  un- 
less authorized  by  law,  we  think  it  does  not 
necessarily  follow  that  there  can  be  no  ap- 
peal in  cases  of  this  character.    As  was  inti- 
mated  in  Re  Foye   (just  decided   by   this 
court)  57  Pac  825,   the  statute  relative  to 
appeals  to  the  supreme  court  of  this  state 
is  very  broad  and  comprehensive,  and  ex- 
plicitly declares  that  an  appeal  may  be  taken 
in  "any  action  or  proceeding."    Laws  1893, 
p.   119;    2  BaUinger's  Ann.   Codes  &  St   { 
6500.    Our  statute  further  provides  that  a 
judgment  in  a  special  proceeding  is  a  final 
determination  of  the  rights  of  the  parties 
therein.     2  BaUinger's  Ann.   Codes  &  St  | 
5739;   Laws  1896,  p.  115.    These  provisions, 
we  think,  are  clearly  applicable  to  this  case, 
and  the  motion  to  dismiss  most  therefore 
be  denied.    In  re  Foye,  supra. 

Upon  the  merits  of  the  case  little  need  be 
said,  as  It  is  only  necessary  to  determine 
Whether  the  provisions  of  the  constitution  of 
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the  United  State*  and  the  law  enacted  by 
congress  to  carry  it  Into  effect  have  been 
complied  with  In  tbla  instance.  1h«  war- 
rant of  extradition  recites  every  fact  requl- 
•Ite,  nnder  article  4,  S  2,  of  the  constitution 
of  the  United  States,  and  section  6278  of  the 
Revised  Statutes  of  the  United  States.  It 
appears  from  the  warrant  of  the  govemw  of 
this  state  that  the  governor  of  the  state  <rf 
Massachnsetts  duly  demanded  of  the  gov- 
ernor of  this  state  the  delivery  of  the  appel- 
lant, as  a  fugitive  from  Justice  from  the 
state  of  Massachusetts,  to  the  respondent, 
McOarr;  that  the  appellant  was  charged 
with  the  crime  of  embezzlement  committed 
in  the  county  of  Suffolk,  in  said  state,  evi- 
denced by  a  copy  of  an  indictment  returned 
by  a  grand  jury  of  said  county  and  state, 
duly  authenticated  by  the  governor  of  the 
state  of  Massachusetts.  The  Indictment,  a 
copy  of  which  Is  Included  in  the  record,  and 
which  was  attached  to  the  requisition  of  the 
governor  of  Massachusetts,  clearly  charges 
the  appellant  with  the  commission  of  the 
crime  of  embeszlement  in  that  state.  With 
tbe  guilt  or  Innocence  of  the  appellant  this 
court,  of  course,  has  no  concern.  The  ques- 
tion here  is  whether  he  was  in  fact  charged 
with  a  crime,  under  tJie  laws  of  Massachu- 
setts. It  la  conten<:ed  by  the  learned  coun- 
Rel  for  the  appellant  that  the  Indictment  is 
'  insufficient,  In  that  it  Is  too  vague  and  un- 
certain to  constitutr  a  charge  of  crime,  and 
especially  tb<:  crime  of  embezElement  men- 
tioned in  the  extradition  warrant  The  stat- 
utes of  Massachusetts  make  embezzlement  a 
crime  in  that  state,  and  provide,  among  other 
things,  that .  "whoever  embezzles  •  •  • 
money, "■  etc,  "shall  be  deemed  guilty  of  sim- 
ple larceny,"  and  an  examination  of  the  In- 
dictment In  question  discloses  that  the  lan- 
guage of  the  statute  has  been  carefully  pur- 
sued. Pub.  St  Mass.  c.  203,  i  87.  According 
to  tbe  averments  of  the  Indictment  the  ap- 
pellant is  certainly  charged  with  a  crime; 
and  it  Is  not  our  province  to  determine 
whether  or  not  the  indictment  conforms  to 
tbe  technical  rules  of  pleading  under  the 
law  of  Massachusetts,  bat  only  to  ascertain 
whether  a  crime  Is  substantially  charged. 
That  appellant  Is  a  fugitive  from  Justice  is 
virtually  admitted  by  the  demurrer.  The  ob- 
jection is  made  by  tbe  appellant  that  It  does 
not  appear  from  tbe  record  that  the  seal  of 
tbe  state  of  Massachusetts  was  attached  to 
the  governor's  requisition.  The  requisition, 
being  correct  both  In  form  and  substance,  we 
tbinti  Is  sufficient  and  the  fact,  if  it  is  true, 
tliat  the  seal  of  tbe  state  was  not  attached 
thereto,  would  not  Justify  the  discharge  of 
tbe  appellant  EUbler  v.  State,  43  Tex.  197. 
We  think  thee  is  no  merit  in  this  appeal, 
and  tbe  Judgment  of  the  lower  court  is  there- 
fore affirmed,  and  it  Is  ordered  that  tbe  same 
be  executed  without  further  delay. 

GORDON,  0.  J.,  and  DUNBAB,  FULUBB- 
TON,  and  R&AVIfi,  JJ.,  concur. 


(n  Wasb.  MS) 
In  le  STLVBSTEIB. 
(Supreme  Court  of  Washington.    June  20, 1890.) 

HABBAS  C0RPt7S—BlXTRADITION— APPEAL. 

1.  An  appeal  lies  from  an  order  dismissing  a 
writ  of  habeas  corpDS,  and  remanding  the  peti- 
tioner to  the  custody  of  tbe  sheriff. 

2.  One  having  the  custody  of  an  alleged  fugi- 
tive from  Justice,  for  the  rendition  of  whom  a 
demand  has  been  made  by  the  executive  autlior- 
ity  of  another  state,  cannot  be  coerced  in  habeas 
corpus  proceedings  to  produce  or  exhibit  the  pe- 
I>ers  accompanying  the  requisition  of  the  govern- 
or of  the  demanding  state. 

3.  A  warrant  of  extradition,  reciting  that  a 
demand  had  been  made  by  the  governor  of  an- 
other state  for  the  rendition  of  the  prisoner  as  a 
fugitive  from  justice  from  that  state,  that  the 
demand  was  accompanied  by  affidavits,  com- 
plaint information,  indictment  and  -warrant 
whereby  the  prisoner  Is  cliarged  with  the  crime 
of  embezzlement  and  being  a  fugitive  from  jus- 
tice from  that  state,  ami  that  the  papers  ac- 
companying tbe  requisiton  are  duly  autheoticated 
by  the  governor  of  the  demanding  state,  is  suffi- 
cient, under  Rev.  St.  U.  S.  {  5278. 

Appeal  from  superior  court.  King  county; 
Orange  Jacobs,  Judge. 

Proceeding  on  writ  of  habeas  corpus  by 
Salfest  A.  Sylvester  for  his  discharge  from 
tbe  custody  of  Stener  S.  Wenaaa,  sheriff. 
There  was  a  Judgment  remanding  the  peti- 
tioner to  tbe  custody  of  the  sheriff,  and  be 
appeals.    Affirmed. 

R.  B.  Albertson  and  Jas.  Hamilton  Lewis, 
for  appellant  Jas-  F.  McfSroy,  John  B.  Hart, 
and  Walter  S.  Fulton,  for  respondent 

ANDERS,  J.  The  appellant  Salfest  A. 
Sylvester,  sued  ont  a  writ  of  habeas  corpus 
in  the  superior  court  of  King  county,  where- 
by be  sought  to  be  discharged  from  tbe  cus- 
tody of  Stener  S.  Wenaas.  Tbe  cause  and 
pretense  of  his  arrest  and  detention  he  al- 
leged to  be  8  warrant  Issued  by  his  excel- 
lency, John  R.  Rogers,  governor  of  the  state 
of  Washington,  without  first  having  the  gov- 
ernor of  North  Dakota  certify  that  an  affi- 
davit if  one  has  been  made,  stated  a  crime 
and  was  correct  under  the  laws  of  said  state, 
and  that  no  Indictment  or  affidavit  required 
by  law  has  been  found  or  made  in  North  Da- 
kota. He  further  alleged  that  bis  imprison- 
ment and  restraint  were  illegal,  because— 
First,  the  governor  of  North  Dakota  has  not 
certified  that  a  crime  Is  charged;  second,  that 
no  crime  has  been  or  Is  now  charged  or  evi- 
denced as  is  by  law  required;  and,  third, 
that  the  governor's  warrant  does  not  state 
facts  sufficient  to  warrant  petitioner's  arrest 
and  detention.  The  writ  was  duly  served  up- 
on tbe  respondent  who  thereupon  made  re- 
turn thereto  that  be  was  the  duly-accredited 
agent  of  the  state  of  North  Dakota;  that  he 
denies  that  said  petitioner  was  or  is  unlaw- 
fully restrained  of  his  liberty;  admits  that 
tbe  said  petitioner  is  In  tbe  custody  and  con- 
trol of  the  respondent;  that  said  custody  Is 
in  all  things  legal,  and  In  accordance  with 
the  constitution  and  laws  of  the  United 
States,  and  the  states  of  North  Dakota  and 
Washington;   that  the  respondent  a«  agent 
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of  the  state  of  North  Dakota,  holds  tbe  said 
petitioner  in  his  custody  under  and  by  virtue 
of  a  warrant  for  the  arrest  and  extradition  of 
said  petitioner,  issued  by  his  excellency,  3.  R. 
Rogers,  governor  of  tbe  state  of  Washington, 
a  copy  of  said  warrant  being  hereto  attached 
and  made  a  part  of  this  return,  the  original, 
nevertheless,  being  now.and  here  produced  in 
court.  Upon  the  filing  of  this  return,  the 
said  petitioner  moved  the  court  to  require  the 
respondent  to  incorporate  into  and  malce  a 
imrt  of  his  return  the  representation  and 
demand  of  the  executive  of  North  Dalcota  al- 
leged In  the  warrant  as  accompanied  by  affl- 
'  davits,  complaint,  information,  warrant,  and 
indictment,  so  that  said  return  should  set 
forth  the  facts  presented  to  the  governor  of 
the  state  of  Washington  upon  which  he  is- 
sued his  warrant.  This  motion  was  denied 
by  the  court,  and  the  appellant  duly  except- 
ed to  the  ruling.  Thereupon  the  appellant 
interposed  a  demurrer  to  the  return,  on  the 
ground  that  the  same  did  not  state  facts  suf- 
ficient to  warrant  a  lawful  Imprisonment  and  ' 
detention  of  the  petitioner.  The  demurrer 
was  overruled  by  the  court,  and  an  exception 
talcen;  and  the  court  thereupon  dismissed 
the  writ,  and  entered  an  order  fixing  the  bail 
of  appellant  in  the  sum  of  $500,  and  re- 
manding him  to  the  custody  of  the  sheriff  of 
King  county  until  said  ball  be  given,  to  be 
held  by  said  sheriff  at  the  expense  of  the 
state  of  North  Dakota.  From  the  judgment 
and  orders  of  the  court  the  petitioner  ap- 
peals. 

The  respondent  moves  to  dismiss  tbe  ap- 
peal upon  the  following  grounds:  (1)  A  fail^ 
ure  to  serve  and  file  briefs  within  the  statu- 
tory time;  (2)  a  lack  of  diligence  in  the 
prosecution  of  the  appeal;  and  (3)  that  the 
order  appealed  from  is  not  an  appealable  or- 
der, and  that  the  court  has  no  jurisdiction 
to  entertain  tbe  appeal.  Under  the  circum- 
stances of  this  case,  we  think  there  is  no 
substantial  merit  in  tbe  first  two  grounds  of 
the  motion,  and,  In  regard  to  the  point  that 
the  order  remanding  the  appellant  into  cus- 
tody Is  not  appealable  or  subject  to  review 
by  this  court,  the  cases  of  In  re  Foye,  57 
Pac.  '825,  and  that  of  In  re  Baker  (not  yet 
officially  reported)  57  Pac.  827,  establish  the 
law  of  this  state  adversely  to  the  contention 
of  the  respondent.  For  the  reasons  given 
more  at  large  in  those  cases,  the  motion  to 
dismiss  is  denied. 

Following  the  rule  laid  down  in  the  two 
cases  above  mentioned,  we  next  proceed  to 
determine  the  merits  of  this  case;  or,  in  oth- 
er words,  to  ascertain  whether,  in  fact,  the 
appellant  is  and  was  illegally  restrained  of 
his  liberty,  as  alleged  in  his  petition  for  the 
writ  of  habeas  corpus.  In  this  instance,  it 
will  be  borne  in  mind,  the  papers  accompany- 
ing the  requisition  of  the  governor  of  North 
Dakota  were  not  produced  at  tlie  hearing  be- 
fore the  superloi  court,  and  we  are  therefore 
necessarily  limited  to  a  consideration  of  the 
return  of  the  respondent  to  the  writ;  and  the 


question  is,  does  the  return,   which    Is   ad- 
mitted to  be  true  by  appellant's  demurrer, 
show  facts  sutllcient  to  authorize  tbe  arrest 
and  extradition  of  the  appellant,  under  sec- 
tion 2,  art  4,  of  the  consUtation  of  tbe  Unit- 
ed States,  and  section  5278  of  the  Revised 
Statutes  of  the  United  States,  which  provi- 
sions constitute  the  law  governing  the  sub- 
ject of  interstate  extradition?     It  seems   to 
be  the  established  law  in  this  country  that 
tbe   executive    authority   of   a    state,    upon 
whom  a  demand  has  been  made  by  the  ex- 
ecutive authority  of  another  state   for   the 
rendition  of  a  fugitive  from  justice,  cannot 
be  coerced  by  the  courts  to  produce  or  ex- 
hibit the  papers  accompanying  the  requisi- 
tion of  the  governor  of  the  demanding  state. 
Church,  Hab.  Corp.  §  480;   People  v.  Dono- 
hue.  84  N.  Y.  438.    And,  that  being  true,  it 
would  seem  logically  to  follow  that  one  hav- 
ing the  custody  of  an  alleged  fugitive  from 
justice  should  not  be  obliged,  on  a  bearing 
upon  habeas  corpus,  to  produce  such  papers. 
In  fact,  this  point  was  directly  raised  and 
passed  upon  adversely  to  the  contention  of 
the  appellant  in  Re  Leary,  10  Ben.  197,  Fed. 
Gas.  No.  8,162;   Leary's  Case,  6  Abb.  N.  C. 
44.     See,  also.  People  v.  Donohue,  84  X.  T. 
438.    The  executive  waiTant  In  this  case  re- 
cites:   "Whereas,  it  has  been  represented  to 
me  by  his  excellency,  Joseph  M.  Devine.  gov- 
ernor of  the  state  of  North  Dakota,  that  Sal- 
fest  A.  Sylvester  stands  charged  in  said  state 
with  the  crime  of  embezzlement  committed 
In  the  county  of  Traill,  in  said  state,  and  Is  a 
fugitive  from  the  justice  of  said  state,  and 
has  taken  refuge  In  the  state  of  Washington: 
and  whereas,  the  said  governcn:.  of  the  state 
of  North  Dakota  has,  pursuant  to  the  consti- 
tution and  laws  of  the  United   States,   de- 
manded of  me  that  I  cause  the  said  Salfest 
A.  Sylvester  to  be  arrested  and  delivered  to 
Stener  S.  Wenaas,  the  agent  authorized   to 
receive  him  into  his  custody  and  convey  bim 
back  to  said  state  of  North  Dakota;    and 
whereas,  said  representation  and  demand  are 
accompanied  by  affidavits,  complaint,  infor- 
mation, Indictment,  and  warrant,   whereby 
the  said  Salfest  A.  Sylvester  is  charged  with 
tbe  said  crime  and  being  a  fugitive  from  the 
justice  of  said  state,  and  having  taken  refuge 
in  the  state  of  Washington,  -which  are  cer- 
tified by  said  governor  of  North  Dakota  to 
be  duly  authenticated:    Now,  therefore,  I,  J. 
R.  Rogers,  governor  of  the  state  of  Washing- 
ton, do  hereby  authorize  and  empower  Stener 
S.  Wenaas,  the  agent  named  In  said  demand, 
to  take  the  said  Salfest  A.  Sylvester  where- 
ever  he  may  be  found  in  this  state,  and  trans- 
fer him  to  the  line  thereof,  at  the  expense  of 
the  state  of  North  Dakota.     And  I  hereby 
command  all  civil  officers  within  said  state 
of  Washington  to  afford  all  needful  assist- 
ance   for    the    execution    of    this    warrant 
•     «     «"    Tills  warrant,  as  we  have  before 
observed,  was  made  a  part  of  the  respond- 
ent's return  to  the  writ  and  appellant's  de- 
murrer admits  the  truth  of  all  of  Its  mate- 
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rial  allegations,  and,  If  It  states  all  of  the 
facts  required  by  the  constitution  and  la-vrs 
of  the  United  States  to  authorize  the  arrest 
of  a  fugitive  from  Justice,  then  the  arrest 
and  detention  complained  of  are  not  illegal, 
and  appellant  ought  to  be  remanded  to  the 
custody  of  the  respondent,  to  be  transported 
to  the  state  of  North  Dakota  to  answer  to  the 
charge  there  preferred  against  him.  An  ex- 
amination of  this  warrant  will  show  a  com- 
pliance with  all  the  conditions  prescribed 
by  section  5278  of  the  Revised  Statutes  of 
the  United  States.  It  clearly  recites  a  de- 
mand by  the  governor  of  the  state  of  North 
Daliota  for  the  rendition  of  appellant  as  a 
fugitive  from  justice  from  that  state;  that 
Uie  demand  was  accompanied  by  the  papers 
tlierein  specified;  that  it  appears  therefrom 
that  appellant  is  charged  in  that  state  with 
the  crime  of  embezzlement;  and  that  the  pa- 
pers accompanying  the  requisition  were  duly 
authenticated  by  the  governor  of  the  said 
state  of  North  Daicota.  None  of  the  recitals 
are  controverted  by  the  appellant,  and  we 
think  the  warrant  constitutes  a  sufficient  au- 
thority for  the  arrest  and  extradition  of  the 
appellant  People  v.  Donobne,  snpra;  Peo- 
ple V.  Piukerton,  77  N.  Y.  245;  Kx  parte  Reg- 
gel,  114  U.  S.  042,  0  Sup.  Ct.  1148;  Roberts 
V.  Reilly,  116  U.  S.  80.  6  Sup.  Ct.  291;  Church, 
Hab.  Corp.  (2d  Ed.)  {  480;  In  re  Clark,  9 
Wend.  212. 

The  judgment  and  ord^r  of  the  lower  court 
remanding  the  appellant  was,  in  our  opinion, 
correct  and  proper,  and  it  is  therefore  affirm- 
ed, and  it  is  ordered  that  the  appellant  be 
delivered  to  the  respondent,  as  the  agent  of 
North  Dakota,  when  he  shall  appear,  and 
that,  in  the  meantime,  he  be  kept  in  the  cus- 
tody of  the  sheriff  of  King  county,  at  the  ex- 
pense of  said  state. 

GORDON,  O.  J.,  and  FULLERTON,  DUN- 
BAR, and  REAVIS,  JJ.,  concur. 


(21  Wash.  26ft) 

STATE  T.  GUSE. 
(Snpreme  Court  of  Washington.    June  20,  1809.) 

PBRJtJRT— INKORMATION-STJPPICIBNT    AVBR- 
HBNTS. 

1.  Under  BalUneer's  Ami.  Codes  &  St.  S  7185, 
making  the  materiality  of  the  false  testimony  an 
essential  element  in  the  crime  of  perjury,  it  may 
be  alleged  directly  what  the  material  inquiry 
was;  and  an  information  alleging  that,  in  a  pros- 
ecution of  H.  for  stealing  eattle,  the  material 
inquiry  was  whether  H.  had  purchased  the  cat- 
tle in  question  from  M.  on  a  certain  date,  or  had 

.purchased  the  cattle  from  M.  at  all,  and  alleg- 
mg  fnrthet  that  defendant  falsely  testified  that 
be  saw  H.  purchase  the  cattle,  fails  to  state 
facts  sufficient  to  constitute  a  crime,  as  it  is  not 
alleged  that  he  falsely  testified  that  he  saw  H. 
purchase  the  cattle  from  M. 

2.  Under  Ballinger's  Ann.  Codes  &  St.  §  7185. 
making  it  perjury  where  a  person,  having  talten 
an  oath  that  he  will  testify  truly,  willfnlly  and 
contrary  to  audi  oath  states  as  true  any  material 
matter  whidi  he  knows  to  be  false,  an  aver- 
ment that  defendant,  having  taken  an  oath  to 
testify  traly,  and  knowing  the  testimony  to  be 


false,  did  testify,  without  alleging  that  he  testi- 
fied or  stated  as  true  the  false  matter  imputed  to 
him,  is  not  a  proper  averment. 

Appeal  from  supertor  court,  Walla  Walla 
county;   Thomas  H.  Brents,  Judge. 

William  Guse  was  convicted  of  perjury, 
and  appeals.    Reversed. 

Wm.  H.  Upton,  H.  S.  Blandford,  and  Geo. 
T.  Thompson,  for  appellant  Oscar  Cain, 
for  the  State. 

FULLERTON,  J.  The  appellant  was  tried 
and  convicted  for  the  crime  of  perjury,  upon 
an  information,  the  charging  part  of  which 
is  as  follows:  "William  Guse  is  accused  by 
the  prosecuting  attorney  of  the  county  of 
Walla  Walla,  state  of  Washington,  by  this 
information,  of  the  crime  of  perjury,  com- 
mitted as  follows,  to  wit:  Said  William 
Guse  on  the  13th  day  of  October,  1898,  in 
the  county  of  Walla  Walla  aforesaid  then 
and  there  being,  before  the  superior  court 
of  the  state  of  Washington  in  and  for  the 
county  of  Walla  Walla,  in  a  certain  action, 
wherein  the  state  of  Washington  was  plain- 
tiff and  one  Reinhold  Harras  was  defend- 
ant, in  which  action  said  Reinhold  Harras, 
by  information  duly  verified,  was  charged 
with  having  stolen  certain  neat  cattle  from 
one  J.  E.  Kirkland,  in  said  county,  on  the 
24th  day  of  July,  1898,  the  said  William 
Guse  was  then  and  there  sworn  in  due  form 
of  law  by  J.  B.  Mullenix,  clerk  of  the 
superior  court  for  the  state  of  Washington. 
in  and  for  Walla  Walla  county,  that  the  evi- 
dence he,  the  said  William  Guse,  would  give 
in  the  aforesaid  action  then  pending  in  said 
court  between  the  state  of  Washington  and 
tjie  said  Reinhold  Harras  would  be  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth.  In  the  said  action,  wherein  the  state 
of  Washington  was  plaintiff  and  the  afore- 
said Reinhold  Harras  was  the  defendant, 
said  Harras  was  duly  sworn  by  said  J.  E. 
Mullenix,  clerk  of  said  court  as  aforesaid,  as 
a  witness  on  his  own  behalf,  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth,  concerning  the  matters  then  in  issue 
between  the  state  of  Washington  and  said 
Harras;  and,  after  being  so  sworn,  said  Har- 
ras, upon  the  trial  of  said  action,  testified 
that  he,  said  Reinhold  Harras,  on  the  23d 
day  of  July,  1898,  at  about  the  hour  of  half 
past  7  o'clock  of  said  day,  bought  said  neat 
cattlei  which  in  said  information  he,  the  said 
Reinhold  Harras,  was  charged  with  having 
stolen,  from  one  Macey,  and  said  Harras  fur- 
ther testified  he  bought  said  cattle  from  said 
Macey  near  the  residence  of  said  William 
Guse.  Whereupon  it  then  and  there  became 
and  was  a  material  question  in  the  aforesaid 
action  then  and  there  pending  before  said 
superior  court  whether  said  Reinhold  Harras 
on  the  said  23d  day  of  July,  1898,  purchased 
said  neat  cattle  from  said  Macey,  as  testi- 
fied to  by  said  Harras,  and  it  then  and  there 
became  and  was  a  question  material  in  said 
action   then  pending  In  the  superior  court 
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whetlier  said  Reinbold  Harras  purchased  said 
ueat  cattle  from  said  Macey  on  the  23d  day 
of  July,  1898,  or  at  all,  aa  testified  to  by  him; 
and  to  this  the  said  William  Guse,  upon  the 
trial  of  said  action,  feloniously,  willfully,  and 
contrary  to  the  aforesaid  oath  administered 
to  him  as  aforesaid,  and  after  he  had  been 
sworn  as  aforesaid,  and  then  and  there  know- 
ing the  .testimony  so  given  by  him  to  be 
false,  did  then  and  there,  hi  the  trial  of 
said  action,  testify  that  he,  the  said  William 
Guse,  was  present  at  or  near  the  residence 
of  said  William  Guse  on  the  evening  of  July 
23,  1898,  and  saw  him,  the  said  Harras,  at  or 
near  the  residence  of  said  William  Guse  at 
said  time,  and  saw  him,  the  said  Reinhold 
Harras,  purchase  the  said  neat  cattle  In 
question  at  the  time-  and  place  as  testified 
to  as  aforesaid  by  said  Harras,  whereas,  in 
truth  and  in  fact,  as  the  said  William  Guse 
then  and  there  well  Itnew,  he,  the  said  Rein- 
hold  Harras,  was  not  on  the  evening  of  July 
23,  1898,  or  at  any  time  on  said  day,  at  or 
near  the  residence  of  said  William  Guse,  and 
did  not  on  said  day,  at  or  near  the  residence 
of  said  William  Guse,  or  at  all,  purchase  the 
said  cattle  in  question  from  said  Macey,  as 
testified  to  by  said  Harras,  and  he,  the  said 
William  Guse,  did  not  on  the  23d  day  of 
July,  1898,  at  the  time  and  place  testified  to 
by  him,  or  at  any  time  or  place  at  all,  see  the 
said  Reinhold  Harras  purchase  the  said  cat- 
tle In  question  from  said  Macey,  or  any  one, — 
contrary  to  the  form,  force,  and  effect  of 
the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Washington."  The  appellant 
seasonably  demurred  on  the  ground  that  the 
information  did  not  state  facts  sufficient  to 
constitute  a  crime,  and  be  urges  this  objec- 
tion in  this  court.  We  think  the  demurrer 
should  have  been  sustained.  The  statute 
(section  7185,  Balllnger's  Ann.  Codes  &  St) 
enacts  that  "every  person  who,  having  taken 
an  oath  that  he  will  testify,  declare,  'depose, 
or  certify  truly  before  any  competent  tribunal, 
ofilcer  or  {jerson  In  any  of  the  cases  In  which 
such  oath  may  by  law  be  administered,  wil- 
fully and  contrary  to  such  oath,  states  aa 
true  any  material  matter  which  he  knows 
to  be  false,  is  guilty  of  perjury."  Under  this 
statute,  as  at  common  law,  the  materiality  of 
the  false  testimony  alleged  to  have  been 
given  is  an  essential  element  in  the  crime  of 
perjury,  and  consequently  it  must  be  averred 
in  tlie  information  that  the  false  testimony 
was  material  to  the  issue  or  point  of  Inquiry. 
The  pleader,  in  making  the  averment,  may 
say  directly  It  was  thus  material,  or  may  set 
out  facts  from  which  its  materiality  will 
appear,  but  It  Is  necessary  that  it  be  alleged 
In  one  form  or  the  other.  Here  the  pleader 
has  adopted  the  former  method,  and  has  al- 
leged directly  what  the  material  Inquiry  was. 
It  is  alleged,  it  will  be  noticed,  that  this  ma- 
terial inquiry  was  whether  Harras' had  pur- 
chased the  cattle  in  question  from  Macey  on 
a  certain  date,  or  bad  purchased  the  cattle 


from  Macey  at  all;  thus  making  the  pur- 
chase from  Macey  the  only  material  inquiry. 
The  appellant,  It  is  alleged,  falsely  testified 
that  be  saw  Harras  purchase  the  cattle,  but 
it  is  not  alleged  that  he  falsely  testified  that 
he  saw  Harras  purchase  the  cattle  from 
Macey.  The  purchase  from  Macey  being  the 
material  inquiry,  it  la  clear  that  the  appel- 
lant cannot  be  conylcted  for  falsely  testify- 
ing merely  that  be  saw  Harras  purchase  the 
cattle,  because  that  statement  is  not  alleged 
to  be  material.  On  the  other  hand,  evidence 
cannot  be  admitted  to  show  that  appellant 
falsely  testified  that  he  saw  Harras  purchase 
the  cattle  from  Macey,  because  It  is  not  al- 
leged that  he  so  testified.  "If  the  allegation 
of  materiality  In  the  indictment  ia  not  suffi- 
ciently broad  to  cover  the  facts  sworn  to  by 
the  defendant,  it  is  Just  the  same  as  if  the 
indictment  contained  no  allegation  of  the 
facts  sworn  to  at  all."  Weathers  v.  State. 
2  Blackf.  278;  Smith  v.  State,  1  Tex.  App. 
020. 

Another  question  suggests  Itself.  The  stat- 
ute supra  makes  that  perjury  where  a  per- 
son "having  taken  an  oath  that  he  will  tes- 
tify •  •  •  truly,  •  •  •  wilfully  and 
contrary  to  such  oath  states  as  true  any  ma- 
terial matter  which  he  knows  to  be  false." 
The  averment  here  Is  that  the  appellant  hav- 
ing taken  an  oath  to  testify  truly,  an^ 
"knowing  the  testimony  •  •  •  to  be 
false,  did  then  aqd  there  testify  that  he 
•  ♦  •  was  present,"  etc.,  without  alleging 
that  he  testified  or  stated  "as  true"  the  false 
matter  Imputed  to  him;  nor  are  other  words 
used  which  convey  the  same  meaning.  Bal- 
llnger's Ann.  Codes  &  St.  {  6849.  It  would 
seem  that  the  statute  has  changed  the  com- 
mon-law definition  of  perjury  In  this  partic- 
ular, and  that  it  should  be  covered  by  proper 
averments.  2  Blsh.  New  Or.  Proc.  {  926. 
The  Judgment  of  the  lower  court  Is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
quash  the  Information. 

GORDON,  C.  J.,  and  DUNBAR,  ANDEBSk 
and  REAYIS,  JJ.,  concur. 


(34  Nev.  88» 

STROZZI  T.  WINES  et  aL 

(Snpreme  Court  of  Nevada.    June  29,  1809.) 

FALSB  IMPRISONMENT— SUFFItilBNCT   OP 
AFFIDAVIT. 

1.  Where  the  statute  confers  on  a  magistrate 
the  power  to  issue  a  warrant  in  a  civil  cnse  on 
certain  showing,  the  statute  being  in  derosation 
of  personal  lil)erty,  such  showing  ig  a  coivlitiun 
precedent  to  the  issuance  of  the  warrant,  and  an 
arrest  predicated  on  afllilnvit  not  contniuinK  the* 
requisite  gbowiog  is  illegal,  making  the  perpon 
obtaining  the  warrant  liable  as  for  false  impria- 
oninent. 

2.  Where  the  object  of  an  arrest  is  the  pro- 
tection or  enforoemeot  of  a  private  rifrht.  and  a 
warrant  is  procured  where  none  is  authorized 
and  an  arrest  made,  the  person  procux-ing  it  is 
liable  as  for  false  imprisomnent. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  55  Pac.  82S. 


Digitized  by 


Google 


Not.) 


STROZZI  V.  WINES. 


PB>B  CURIAM.  The  defendant  Ira  D. 
Wines  filed  with  a  justice  of  the  peace  a 
written  complaint  alleging  that  C.  P.  Stroz- 
zl,  the  respondent  herein,  on  the  8tb  day  of 
August,  188C,  entered  into  and  took  forcible 
and  unlawful  possession  of  certain  lands  and 
premises  in  said  complaint  described,  and 
that  he  atiU  holds  forcible  and  unlawful  pos- 
session of  said  property,  to  the  injury  and 
damage  of  the  complainant,  and  prayed  for 
the  issuance  of  a  warrant  for  the  arrest  of 
said  Ktrozzi,  and  for  damages.  A  warrant 
was  issued  accordingly,  and  the  respondent 
was  arrested  thereunder  by  the  constable, 
and  taken  a  distance  of  eight  miles,  before 
said  justice.  The  case  was  continued  till  the 
2d  day  of  September,  and  the  respondent  ad' 
mitted  to  bail  on  bis  own  recognizance.  On 
said  last-named  date  the  respondent  appear- 
ed In  court  for  trial.  Thereupon  the  case 
was  dismissed  by  the  justice,  upon  the  writ- 
ten request  of  Ira  D.  Wines,  «tnd  the  respond- 
ent was  discharged. 

The  right  to  bring  said  action,  and  to  have 
the  respondent  arrested  therein,  was  based 
OB  the  statute  concerning  forcible  entries  and 
unlawful  detainers.  Appellants'  justlflcatlon 
for  said  arrest  is  based  on  said  statute, 
claiming  that  they  attempted  to  follow  the 
provisions  of  said  statute,  and  acted  without 
malice  and  upon  probable  cause.  Said  stat- 
ute provides  that  no  entry  shall  be  made  in- 
to any  lands,  tenement^  or  other  posses- 
sions, but  in  case  where  entry  is  given  by 
law,  and,  in  such  case,  only  'in  a  peaceahle 
manner,  not  with  strong  band,  nor  with  mul- 
titude of  people;  and  that  when  any  such 
forcible  entry  shall  be  made,  or  where  the 
entry  shall  be  made  In  a  peaceable  manner 
and  the  possession  shall  be  held  by  force 
against  the  person  entitled  to  the  possession, 
the  person  so  forcibly  put  out,  or  so  forcibly 
holden'  out,  of  possession  shall  be  restored  to 
such  possession  by  action  to  be  commenced 
and  prosecuted  as  in  the  said  act,  provided 
it  further  provides  that  the  complaint  in  such 
action  shall  set  forth  the  facts  on  which  the 
plaintiff  seeks  to  recover,  and  shall  describe 
the  premises  sought  to  be  recovered,  with 
reasonable  certainty,  and  may  charge  that 
the  defendant  has  acted  fraudulently  In  mak- 
ing such  forcible  entry  or  holding  such  for- 
cible possession,  and  may  claim  such  dam- 
ages as  the  plaintiff  may  deem  proper,  and 
that  said  complaint  sliall  be  verified  as  in  all 
other  civil  actions.  And,  further,  that  "up- 
on presenting  the  complaint  In  said  action, 
duly  verified  as  aforesaid,  and  charging 
fraud  in  making  such  forcible  entry,  or  in 
holding  such  possession  by  force,  to  the  judge 
of  the  court  in  which  such  action  is  brought, 
an  order  for  the  arrest  of  the  defendant  or 
defendants  shall  be  made  by  such  judge;  and 
all  the  provisions  of  law  from  section  seventy- 
six  to  section  ninety-eight,  both  inclusive," 
of  the  civil  practice  act,  concerning  arrest 
and  bail,  "shall  be,  and  are  hereby  made  the 
67  P.-58 


rule  of  proceeding  to  said  arrest  and  bail  in 
said  action  of  forcible  entry  or  forcible  de- 
tainer."   Oen.  St.  i  3754. 

The  complaint  in  the  action  in  the  justice's 
court  did  not  charge  fraud  on  the  part  of 
Strozzi,  either  In  making  such  forcible  entry 
or  in  holding  such  possession  by  force,  and 
was  therefore  radically  defective,  and  did 
not  authorize  the  issuing  of  a  warrant  of 
arrest,  and  was  wholly  insufficient  to  war- 
rant the  arrest  of  the  respondent,  under  said 
statute.  Besides,  a  Justice  of  the  peace  has 
no  jurisdiction  under  said  statute  of  an  ac- 
tion for  forcible  entry  or  unlawful  detainer. 
It  appears  that  the  respondent  had  purchased 
a  mortgage  given  by  the  owners  of  said  land 
and  premises  to  a  third  party  to  secure  a 
debt;  that  the  mortgagors  had  removed 
therefrom  over  three  months  before  the  re- 
spondent's entry  into  said  premises,  and 
without  leaving  an  occupant  thereof;  that 
at  the  time  of  the  respondent's  entry  he 
found  no  one  in  possession;  that  the  defend- 
ant Eugene  Wines  had  leased  said  premises 
from  the  mortgagors,  his  father,  Ira  D. 
Wines,  acting  as  their  agent  therein;  that  on 
the  day  of  respondent's  entry,  and  prior  to 
said  entry,  defendant  Eugene  Wines  entered 
the  premises  and  did  some  work  in  cleaning 
up  the  dwelling  house  preparatory  to  moving 
in  subsequently;  that  defendants  demanded 
the  possession  of  the  premises  from  the  re- 
spondent, but  he  refused  to  surrender  the 
possession;  that.  In  the  enforced  absence  of 
the  respondent  under  said  warrant  of  arrest, 
Eugene  Wines  entered  and  took  possession 
of  said  premises  and  kept  the  same.  De- 
fendant Ira  D.  Wines  testified  in  the  action 
at  bar  in  the  trial  court  to  the  effect  that, 
in  bringing  said  action  against  the  respond- 
ent, he  merely  wished  to  get  him  off  of  the 
premises  in  a  legal  way;  that  he  did. not 
have  him  arrested  in  order  to  get  him  off  of 
the  premises  for  the  time  being,  so  that  his 
son  could  take  possession  during  respond- 
ent's absence,  but  because  respondent  had 
taken  forcible  and  unlawful  possession  of 
the  property,  and  was  forcibly  and  unlaw- 
fully holding  It  while  It  was  in  his  (the  de- 
fendant's) charge. 

From  the  foregoing,  we  think  it  clearly 
appears  that  the  object  the  defendants  had 
in  view  in  bringing  said  acticm  against  the 
respondent  was  the  protection  or  enforce- 
ment of  a  private  statutory  right,  which  they 
claimed  was  given  them  by  said  statute  rela- 
tive to  forcible  entries  and  unlawful  detain- 
ers; that  they  proceeded  on  their  own  ac- 
count and  for  their  own  benefit,  and  were 
not  prosecutors  for  an  offense  against  the 
public.  The  acts  charged  against  the  re- 
spondent do  not  constitute  a  public  offense, 
under  said  statute.  In  a  proper  action  for 
forcible  entry  or  unlawful  detainer,  the 
plaintiff  may  have  the  defendant  arrested 
and  held  to  ball  upon  certain  conditions,  as 
in  said  act  specified,  the  same  as  In  an  8«tlaa 
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under  the  civil  practice  relating  to  "arrest 
and  ball." 

■^^'here  the  statute  confers  upon  a  court  or 
magistrate  the  power  to  Issue  a  warrant  of 
arrest  in  a  cItII  case,  upon  certain  showing 
to  be  made  by  affldayit  or  verified  complaint, 
the  statute  being  in  derogation  of  personal 
liberty,  such  showing  is  a  condition  prece- 
dent to  the  issuance  of  such  warrant,  and  a 
warrant  of  arrest,  predicated  on  affidavit  or 
complaint,  which  does  not  contain  the  requi- 
site showing,  is  void  for  want  of  legal  au- 
thority in  the  court  or  magistrate  to  issue  It, 
anil  an  arrest  thereunder  is  illegal,  making 
th(t  person  obtaining  such  warrant  liable  In 
damages  for  false  imprisonment  in  an  ac- 
tion by  the  person  so  arrested.  .Spice  v. 
Steinruck,  14  Ohio  St  213;  Hauss  v.  Koblar, 
26  Kan.  640;  Johnson  v.  Von  Kettler,  66 
111.  63;  Cody  v.  Adams,  7  Gray,  59;  Am.  & 
Eng.  Enc.  Law,  682,  and  note.  Where  the 
object  In  view  Is  the  protection  or  an  en- 
forcement of  a  private  right,  and  a  warrant 
is  procured  where  none  Is  authorized,  and 
an  arrest  made,  the  individual  procuring  it 
and  all  others  participating  are  held  liable. 
Teal  V.  Fissel,  28  Fed.  351.  The  above  rule 
is  recognized  in  Gifford  v.  Wiggins  (Minn.) 
52  N.  W.  001,  and  in  many  other  cases.  It 
is  not  essential,  in  an  action  for  false  im- 
prisonment, to  allege  or  prove  malice  or  want 
of  probable  cause  in  order  to  recover  dam- 
ages for  injuries  actually  occasioned  thereby. 
Painter  v.  Ives,  4  Neb.  122,  and  cases  cited; 
Colter  V.  Lower,  35  Ind.  285;  Lawson,  Rights, 
Rem.  &  Prac.  1 1079,  and  cases  cited. 

Petitioner  says:  "The  Jury  were  told  that 
the  question  of  whether  Strozzl  was  a  tres- 
passer, or  who  owned  the  property,  was  im- 
material. About  all  the  evidence  given  by 
the  defense  was  on  these  very  points..  It 
tended  to  show  that  Strozzl  did  not  own  the 
property;  that  witness  Wines  was  in  pos- 
session of  the  same;  that  Strozzl  forcibly 
and  unlawfully  entered  It.  The  Jury  were 
told,  in  effect,  that  all  this  testimony  was 
Immaterial,  and  had  nothing  to  do  with  the 
case;"  and  he  insists  that  this  was  error. 
We  answer,  first,  that  neither  party  claimed 
to  own  the  property.  Strozzi  claimed  the 
right  to  enter  under  his  mortgage  given  by 
the  owners  of  the  property,  and  Eugene 
Wines  claimed  under  a  lease  from  the  own- 
ers. If  It  be  admitted  that  Strozzi  forcibly 
and  unlawfully  entered  the  premises,  or 
forcibly  and  unlawfully  held  possession,  this 
did  not  justify  his  arrest  under  said  statute, 
as  It  was  not  alleged  or  shown  that  he  did 
so  fraudulently.  If  the  action  against  Strozzl 
had  been  brought  in  a  court  of  competent 
jurisdiction,  the  issuing  of  a  warrant  of 
arrest,  on  the  showing  made,  would  have 
been  unauthorized,  and  his  arrest  Illegal.  Re- 
hearing denied. 

MASSEY,  J.,  did  not  participate  in  the  de- 
cision. 


(8  OU.  307J 
KEITH  T.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    June  15,  1899.) 

INDICTMENT— QUASHING  —  SrPPICIENCY— 
SUMMONING  GRAND  JURY— LAR- 
CENY—EVIDENCE. 

1.  A  motion  to  quash  the  indictment  in  a 
criminal  cause,  mado  upon  oath,  and  stating 
natter  which  might,  if  properly  presented,  be 
adequate,  if  no  prayer  is  contained  therein  for  an 
order  to  examine  witnesses,  no  provision  made 
for  preserving  the  testimony,  and  no  notice  given 
to  the  county  attorney,  does  not  present  such 
proof  as  would  justify  an  order  to  set  aside  the 
mdictment,  and  presents  no  ground  for  relief, 
under  section  5110,  St.  1893.  as  amended  by  sec- 
tion 19,  c.  41,  Sess.  Laws  1895. 

2.  The  declaration  in  an  indictment  that  the 
grand  jurors  have  been  "duly  summoned,  im- 
paneled, and  sworn"  is  sufficient  to  show,  on  the 
face  of  the  indictment,  that  they  were  the  lawful 
jurors,  duly  qualified  to  serve  as  grand  jurors 
m  the  district  court  for  Logan  county,  the  court 
in  which  the  indictment  was  presented;  but,  if 
these  recitations  were  omitted,  the  indictment 
would  not  be  defective  for  that  reason.  Jones 
V.  Territory,  43  Pac.  1072,  4  Okl.  46. 

8.  The  averment  of  the  indictment  that  the 
grand  jury  has  t>een  "duly  summoned"  means 
no  less  than  that  it  has  lieen  properly  summoned, 
and.  in  a  lawful  manner,  and  for  ail  lawful  pur- 
poses at  that  step  in  the  administration  of  the 
law. 

4.  It  has  been  definitely  settled  that  when  it  is 
added  in  an  indictment  that  the  jurors  wen? 
duly  summoned  and  impaneled  and  sworn  in  and 
for  the  hody  of  the  county,  the  fact  that  they 
were  of  the  county  for  which  they  were  sworn 
is  made  to  appear  with  sufficient  certainty. 

5.  Under  section  4»43,  St.  1893,  which  pro- 
vides that  "when  property  taken  in  one  county, 
by  *  *  •  larceny  «  *  •  has  been  brought 
into  another,  the  jurisdiction  of  the  offense  is  iu 
either  county,"  it  is  not  necessary  that  the  in- 
dictment should  show  that  the  larceny  had 
occurred  in  another  county,  and  that  the  proper- 
ty was  brought  into  the  one  in  which  the  indict- 
ment was  found,  and  no  notice  iu  the  indict- 
ment is  required  of  these  facts. 

6.  The  testimony  in  this  cause  upon  the  ques- 
tion of  value  of  the  stolen  property  was  suffi- 
cient to  justify  the  finding  of  the  jury  that  the 
value  of  the  property  was  in  excess  of  $20. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  county: 
before  Justice  John  H.  Burford. 

Joe  M.  Keith  was  convicted  of  theft,  and 
brings  error.    Affirmed. 

An  indictment  was  returned  charging  the 
defendant,  Joe  M.  Keith,  with  the  theft  of 
a  watch  and  certain  money,  the  property  of 
Hildebrand.  The  appellant  filed  his  motion 
to  quash  the  indictment  for  the  reasons  that 
(1)  it  was  not  found,  presented,  and  filed  by 
the  grand  jury  as  required  by  law,  and  i2.i 
that  it  was  entirely  based  upon  hearsay  tes- 
timony, to  the  ezdusion  of  legal  or  compe- 
tent testimony. 

John  D.  De  Hois  and  G.  W.  Buckner,  for 
plaintiff  in  error.  Harper  S.  Cunningham. 
Atty.  Gen.,  and  J.  C.  Strang,  for  the  Terri- 
tory, 

McATEE,  J.  It  was,  in  the  first  place. 
contended  that,  since  the  grand  Jury  can  re- 
ceive none  but  legal  evidence,  and  the  best 
evidence  In  degree,  to  the  exduslon  oC  hear- 
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say  and  secondary  evidence  (section  5030,  St 
1803),  and  since  the  Statutes  of  1893  have 
been  amended  by  the  Session  Laws  of  1805 
(chapter  41,  §  10),  which  provides:  "That 
section  6110  be  amended  to  read  as  follows: 
'Section  5110.— The  Indictment  must  be  set 
aside  by  the  court,  in  which  the  defendant  Is 
arraigned,  and  upon  his  motion  in  either  of 
the  following  cases:.  First,  when  it  is  not 
found,  indorsed,  presented  or  filed,  as  pre- 
scribed by  the  Statutes  of  the  territory, 
*  •  *  ' "  and  since  the  names  of  three 
witnesses  only  were  indorsed  upon  the  in- 
dictment, and  the  testimony  of  these  witness- 
es, as  Introduced  at  the  trial  of  the  cause, 
was  Insufficient  to  show  the  commission  of 
the  offense  charged  In  the  indictment, — that 
the  court  had  erred  In  overruling  the  motion.- 
The  motion  to  quash,  upon  which  the  plaintiff 
In  error  relies,  avers:  "That  said  indictment 
was  not  found,  presented,  Indorsed,  and  're- 
turned as  required  by  law,  In  this,  to  wit, 
that  the  grand  Jury  which  found  said  indict- 
ment did'  not  consider,  hear,  or  have  before  It 
any  competent  or  legal  evidence  upon  which 
to  make  said  return  or  base  said  Indictment, 
but  that  all  the  evidence  heard  by  said  grand 
jury  upon  the  investigation  of  said  cause  was 
Illegal,  Incompetent,  and  hearsay  evidence  or 
testimony;"  and  "that  said  S.  C.  Montgom- 
ery, Al  Hixon,  and  John  Selstrom  were  the 
only  witnesses  examined  by  said  grand  jury 
upon  the  investigation  of  said  cause,  and  that 
neither  of  said  persons  had  any  actual  or 
personal  knowledge  of  any  offense  having 
been  committed,  and  all  they  knew,  if  any- 
thing, was  hearsay."  The  motion  was  sworn 
to.  It  does  not  conform  to  the  statute,  since 
it  is  provided  In  section  5110  (section  10,  c 
41,  Sess.  Laws  1895),  the  statute  upon  which 
the  plaintiff  in  error  relies  for  relief,  that: 
"To  enable  the  defendant  to  make  proof  of 
the  matter  set  up  as  grounds  for  setting 
aside  the  indictment  the  defendant  may  file 
his  application  before  any  court  of  record  In 
the  county,  setting  out  and  alleging  that  he 
Is  indicted  in  the  district  court,  naming  it, 
and  setting  out  a  copy  of  his  motion  to  set 
aside  the  indictment,  and  alleging,  all  under 
oath,  that  he  is  acting  in  good  faith,  and 
praying  for  an  order  to  examine  witnesses 
in  support  thereof;"  and  "the  court  shall 
thereupon  issue  subpoenas  to  compel  any 
or  all  witnesses  desired  to  appear  before 
him  at  the  time  named,  and  shall  com- 
pel the  witnesses  to  testify  fully  in  regard 
to  the  matter  and  reduce  ihe  examination  to 
writing,  and  certify  to  the  same,  and  It  may 
be  used  to  support  the  motion.  The  mover 
shall  pay  the  costs  of  the  proceeding.  He 
shall  notify  the  county  attorney,  at  least  two 
clear  days  before  he  proceeds,  of  the  time 
and  place  of  taking  such  testimony,  and  the 
county  attorney  may  be  present  and  cross- 
examine  the  witnesses,  and  if  need  be  the 
case  in  the  district  court  must  be  adjourned 
tor  that  purpose."  The  plaintiff  in  error  fail- 
ed to  pursue  the  method  provided  in  the  stat- 


ute. He  made  no  prayer  for  an  order  to  ex- 
amine witnesses,  no  provision  for  preserving 
the  testimony,  and  gave  no  notice  to  the  coun- 
ty attorney,  as  is  provided  by  the  statute, 
and  is  not  entitled  to  the  relief  which  he 
sought  upon  his  motion.  Nor  is  he  entitled 
to  the  benefit  of  his  objection  to  the  indict- 
ment, because  of  its-  Insufficiency  upon  its 
face.  The  commencement  of  the  indictment 
Is  that:  "The  grand  jurors  duly  summoned, 
chosen,  impaneled,  sworn,  and  charged  at 
the  February  term  aforesaid  of  said  district 
court,  within  and  for  the  body  of  Logan  coun- 
ty," etc.  The  objection  is  that  the  indict- 
ment falls  to  aver  that  the  grand  jurors  were 
the  grand  jurors  of  Logan  county,  and  that 
It  cannot  be  ascertained  therefrom  from 
whence  the  jury  came,  of  whom  it  was  com- 
posed, or  how  many  persons  participated  in 
the  finding  or  presentment  thereof.  We  pre- 
sume that  the  declaration  that  the  grand 
jurors  have  been  "duly  summoned,"  etc.,  is 
sufficient  to  show  on  the  face  of  the  Indict- 
ment .that  they  were  the  lawful  jurors,  duly 
qualified  to  serve  as  g;rand  jurors  in  the  dis- 
trict court  for  Logan  county,  since  the  dec- 
laration that  the  grand  jury  has  been  "duly" 
summoned  can  mean  no  less  than  that  it 
has  been  summoned  properly,  and  for  all  law- 
ful purposes,  and  in  the  manner  required 
at  that  step  in  the  administration  of  the  law. 
But  it  has  been  definitely  settled  that  when 
it  is  added  that  the  jurors  were  impaneled 
and  sworn  In  and  for  the  body  of  the  county, 
the  fact  that  they  were  of  the  county  for 
which  they  were  sworn  is  made  to  appear 
with  sufficient  certainty.  10  Bnc.  PI.  &  Prac. 
p.  428,  citing  Lawson  y.  State,  20  Ala.  65, 
Wise  V.  State,  2  Kan.  419,  and  many  others. 
It  is  argued,  in  the  third  place,  that  the 
evidence  shows  that  the  offense  charged  in 
the  Indictment  was  not  commlttied  In  Logan 
county,  but  was  either  committed  at  Okla- 
homa City  or  between  that  point  and  Purcell, 
Ind.  T.,  and  that  the  evidence  therefore  did 
not  sustain  the  jurisdiction  of  the  court. 
The  evidence  does  show  that  on  the  24th  day 
of  July,  1897,  at  the  time  the  watch  and 
money  were  stolen,  the  plaintiff  in  error  had 
access  to  the  car  and  closet  from-  which  they 
were  stolen,  and  that  he  was  the  first  per- 
son to  disclose  the  fact  that  the  closet  in 
which  the  property  was  had  been  broken 
open;  and  that  there  was  evidence  in  the 
case  to  show  that  about  the  last  of  July  or 
the  first  of  August,  1897,  the  defendant  took 
the  watch  into  the  store  of  one  John  Selstrom, 
in  Guthrie,  Logan  county,  and  pawned  It  to 
him  for  a  loan  of  two  dollars.  While  the 
act  of  taking  was  not,  therefore,  committed 
in  Logan  county,  it  was  shown  by  the  tes- 
timony to  have  been  shortly  afterwards 
brought  into  Logan  county,  and  was,  so  far 
as  the  testimony  discloses,  first  seen  there  in 
the  possession  of  the  defendant.  While  the 
testimony  does  not  go  directly  to  the  point 
that  the  watch  had  been  brought  into  tlie 
county  of  Logan  by  the  defendant,  or  that  it 
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bad  been  brought  In  at  all,  the  facts  which 
were  shown  in  the  evidence  were  sufficient 
proof  that  the  watch  was  "brought  into  the 
county  of  Logan";  and  under  section  4943 
of  the  Statutes  of  1S93  it  is  provided  that: 
"When  property  taken  tn  one  county  by 
•  •  •  larceny  •  •  »  has  been  brought 
Into  another,  the  Jurisdiction  of  the  offense 
is  in  either  county."  It  has  been  uniformly 
held  in  similar  cases  that  it  is  not  necessary 
that  the  indictment  should  show  that  the  lar- 
ceny had  occurred  in  another  county,  and 
that  the  property  had  been  brought  into  the 
one  in  which  the  indictment  was  found;  and 
that  no  notice  in  the  indictment  is  required 
by  law  of  these  facts,  since  each  instant  that 
the  stolen  property  continues  in  the  posses- 
sion of  the  thief  the  trespass  amounts  to  a 
new  offense;  and  that  the  crime  Is  consid- 
ered as  having  actually  been  committed  in 
the  county  where  the  offender  is  found  with 
the  goods;  and  that  the  law  will  adjudge 
that  the  offense  has,  in  truth,  been  commit- 
ted there,— that  Is,  in  the  county  into  which 
the  stolen  property  has  been  brought  Has- 
lUns  v.  People,  16  N.  T.  344;  Com.  v.  De 
Witt,  10  Mass.  154;  Com.  v.  Rand,  7  Mete. 
(Mass.)  475.  And  this  view  of  the  law  is  con- 
sistent with  the  provision  of  section  10  of 
the  organic  act  that  "all  offenses  committed 
in  said  territory,  if  committed  within  any 
organized  county,  shall  be  prosecuted  and 
tried  within  said  county." 

It  is  further  contended  by  the  plaintiff 
in  error  that  the  evidence  was  insufficient 
to  support  the  charge  of  the  indictment, 
which  was  the  charge  of  grand  larceny, 
and  the  verdict  of  the  Jury  that  the  de- 
fendant was  gnllty  of  the  charge,  since  sec- 
tion 2374  of  the  Statutes  of  1893  provides 
that  grand  larceny  is  committed  "When 
the  property  taken  is  of  value  exceeding 
twenty  dollars."  The  testimony  of  C.  L. 
Irvln,  to  whom  the  watch  l>elonged,  and 
from  whom  it  was  stolen,  was,  in  reply  to 
the  question,  "Give  us  your  best  Judgment 
as  to  its  value  on  that  occasion,"  ttiat  "I  do 
not  thinlc  it  was  hurt  any,  and  the  watch  cost 
thirty-flve  dollars."  And  In  reply  to  an  in- 
quiry made  of  C.  W.  White,  a  Jeweler  ex- 
amined as  an  expert,  he  testitted  that  a 
"watch  like  this  will  retail  from  twenty  to 
twenty-flve  dollars,"  and  that  "last  July 
[July,  1897]  twenty  dollars  would  be  the  low- 
est that  it  could  be  retailed  at."  This  is 
testimony  reasonably  tending  to  support  the 
jharge,  and  to  show  the  value  of  the  watch 
stolen,  and  it  was  no  error  for  the  court  to 
refuse  to  set  aside  the  finding  of  the  Jury 
upon  that  account.  ■ 

It  is  provided  in  section  5274  of  the  Stat- 
utes of  Oklahoma  of  1803,  that  "after  a 
plea  or  verdict  of  guilty  »  •  •  the  court 
must  appoint  a  time  for  pronouncing  Judg- 
ment" And  by  section  5275  that  "the  time 
appointed  must  be  at  least  two  days  after  the 
verdict,  if  the  court  intend  to  remain  in  ses- 
sion so  long;  or,  if  not,  at  as  remote  a  time 


as  can  reasonably  be  allowed."  The  verdict 
was  returned  on  the  17  th  day  of  March,  1898; 
Judgment  and  sentence  were  pronounced  on 
the  18th  day  of  March,  1898;  and  it  is  eon- 
tended  that  the  sentencing  of  the  defendant 
before  the  expiration  of  two  days  from  the 
time  of  the  rendition  of  the  verdict  was  er- 
ror. It  does  not  appear  in  the  record  in  any 
manner  whether  or  not  the  court  intended  to 
remain  in  session  longer  than  the  IStb  day 
of  March,  1898,  and,  in  the  absence  of  any 
snch  showing,  it  will  be  presumed  tbat  the 
court  acted  in  conformity  with  the  law,  and 
that,  inasmuch  as  two  days  had  not  expired 
after  the  rendition  of  the  verdict  and  before 
sentence,  the  time  was  as  remote  as  could 
reasonably  be  allowed,  and  tliat  the  court 
complied  with  the  law  as  nearly  as  the  time 
remaining  of  the  session  permitted. 

No  other  points  are  raised  in  the  discussion 
in  such  a  manner  as  to  require  attention. 
The  Judgment  will  be  affirmed,  and  the  dis- 
trict court  is  hereby  ordered  and  directed  to 
enforce  its  Judgment  herein.  All  the  Justices 
concur,  except  BURB'OKD,  C.  J.,  who  pre- 
sided below. 

(g  OU.  313) 

MILLER  ▼.  UNITED  STATES. 
(Supreme  Court  of  Oklahoma.    June  15,  1899.) 

CONSTITUTIONAL  LAW— WARRANT— VERIFICA- 
TION—EVIDENCE— CRIMINAL    LAW 
—CONTINUANCE. 

1.  The  fourth  article  of  the  amendments  to 
the  constitution  of  the  United  States  provides 
that  "no  warnint  shall  issue  but  UiX)n  probnble 
cause,  supported  by  oath  or  affirmation" ;  and 
therefore  an  act  of  the  legislature  which  pro- 
videa  that  a  warrant  may  issue  upon  a  com- 
plaint which  has  i)eeu  verified  by  a  county  at- 
torney only  upon  information  and  belief,  and 
that  a  warrant  for  the  arrest  of  the  party  char- 
ged  therein  may  issue  thereupon,  is  null  and 
void. 

2.  A  statement  that  the  affiant  is  informed  and 
believes  the  facts  stated  in  the  complaint  to  be 
true  is  no  mote  than  the  expression  of  an  opin- 
ion, and  one  which  may  conscientiously  be 
made,  and  yet  prove  nothing,  and  t>e  based  np<Hi 
no  facts  or  knowledge. 

3.  The  facts  themselves  upon  which  the  war- 
rant should  ispue  ought  to  be  presented  to  the 
magistrate  by  affidavit  or  competent  evidence, 
and  not  merely  to  the  person  who  makes  the 
accusntion. 

4.  The  information  in  this  case  was  filed  De- 
cember 1,  1897,  the  defendant  was  arrested  at 
noon  December  2,  1897,  and  first  brought  into 
court  at  5  o'clock  on  that  day,  and,  without  the 
opportunity  of  consulting  counsel,  answered  that 
he  was  not  guilty,  when  his  case  was  set  down 
for  hearing  on  the  following  morning  at  9 
o'clock.  His  counsel,  to  whom  he  telegraphed, 
reached  Perr?,  whei-e  the  court  was  held,  at 
midnight  of  December  2d,  and  he  bad  no  access 
to  the  information  or  proceedings  in  the  case  un- 
til 9  o'clock  on  the  morning  of  Decemlier  3d, 
when  the  case  was  set  for  trial.  His  applica- 
tinn  for  a  continuance  showed  the  existence  of 
tt'stiniiuiy  material  to  his  defense.  Subpoenas 
wcro  issii(>d  for  him  on  the  morning  of  December 
.'II.  ns  s'lim  as  his  counsel  could  get  them  i»- 
sued,  bi.l  the  court  refused  to  give  him  further 
time,  the  United  States  attorney  having  an- 
nounced that  he  was  ready  for  trial,  and  th* 
trial  was  thercujxin  immediately  proceeded  with. 
Hfld.  that  this  was  error. 

(Syllabua  by  the  Court) 
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Error  from  district  conrt,  Noble  county;  be- 
fore Justice  A.  G.  O.  Blerer. 

George  W.  MUIer  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

This  was  an  information  filed  by  the  United 
States  attorney  on  the  Ist  day  of  December, 
1897,  in  the  district  court  of  Noble  county, 
cliarging  the  appellant  and  one  James  Arnold 
with  the  theft  of  a  cow  in  the  Indian  country 
attached  to  Noble  county  for  Judicial  pur- 
poses, and  charging  that  the  cow  was  the 
property  of  P.  S.  Witherspoon  and  James 
Beattie.  The  information  was  verified  by 
"Roy  Hoffman,  Who,  being  first  duly  sworn, 
on  his  oath  says  that  he  is  informed  and  be- 
lieves that  the  statements  contained  in'  the 
above  information  are  true."  The  defendant 
Miller  was  arrested  on  December  2d,  taken  to 
Terry,  and  on  the  evening  pf  that  day  was 
arraigned,  without  counsel,  and  entered  a 
plea  of  not  guilty.  On  the  3d  day  of  Decem- 
ber the  defendant  filed  his  motion  for  a  con- 
tinuance, which  set  forth  material  testimony 
of  witnesses  whom  he  had  reason  to  believe 
he  could  procure  if  he  had  time  to  procure 
them,  to  be  used  at  the  hearing,  and,  the  court 
having  given  leave  to  the  defendant  to  with- 
draw the  plea  of  not  guilty,  a  motion  was  filed 
to  set  aside  the  Information,  which,  together 
with  the  motion  for  continuance,  were  over- 
ruled by  the  court.  It  appeared  from  the 
application  for  conthiuance,  upon  the  oath  of 
the  defendant,  that  he  was  not  arrested  on 
this  charge  until  December  2,  1807,  at  12 
o'clock  noon;  .was  brought  immediately  to 
the  court  at  Perry,  and  that  about  the  hour  of 
5  o'clock,  before  he  had  an  opportunity  to  ob- 
tain counsel  or  confer  with  his  attorneys,  he 
was  brought  into  court  and  arraigned  at  the 
bar  to  answer  to  the  charge  in  the  informa- 
tion; that  to  the  information  he  said  he  was 
not  guilty,  and  thereupon  the  case  was  set 
down  for  hearing  the  next  morning,  Decem- 
ber 3,  1897,  at  0  o'clock;  that  as  soon  as  he 
was  arrested  he  had  sent  for  his  attorney,  bnt 
that,  the  train  being  late,  his  attorney  did 
not  arrive  at  the  city  of  Perry  until  midnight 
of  December  2,  1887,  and  had  had  no  oppor- 
tunity to  examine  the  papers  in  the  case  un- 
til the  court  opened  on  the  morning  of  De- 
cember 3,  1897.  He  said  that  George  Tignor, 
-who  resided  In  the  state  of  Louisiana,  and 
William  Estes,  who  resided  in  the  state  of 
Missouri,  and  G.  W.  Carson,  who  had  a  lease 
in  the  Ponca  reservation,  but  who  resided  at 
Bocky  Comfort,  Mo.,  where  he  now  is,  and 
George  Miller,  Jr.,  and  W.  T.  Miller  and 
Harry  Kendall,  who  resided  in  the  Ponca  res- 
ervation, were  material  witnesses  In  his  be- 
balf,  and  were  abs?ct  without  his  procure- 
ment or  consent;  that  Tignor  would  testify, 
if  present,  that  ho  waa  in  the  territory  hi  the 
months  of  June  and  Jnly,  1897,  at  the  time 
of  the  alleged  larceny,  and  that  be  was  In- 
formed by  the  defendant  Miller  that  a  beef, 
the  cow  alleged  to  have  been  stolen,  was 
luinglng  at  some  distance  from  them,  and  that 


they  together  joined-  In  an  Investigation  of 
the  matter;  that  Carson,  if  present,  would 
testify  that  be  was  at  the  ranch  headquar- 
ters of  the  defendant  Miller  at  the  time  in 
question,  and  knew  that  Miller  was  at  his 
ranch  on  the  afternoon  and  evening  of  the 
day  of  the  taking,  and  had  no  knowledge 
thereof;  that  George  Miller,  Jr.,  and  W.  T. 
Miller,  if  present,  would  testify  that  the  de- 
fendant Miller  was  present  at  his  own  ranch, 
and  not  over  on  that  part  of  the  ranch  where 
the  beef  which  was  stolen  was  found,  during 
the  afternoon  qr  evening  of  the  day  It  was 
said  to  have  been  killed.  The  application  for 
continuance  further  showed  that  the  witnesses 
could  aU  be  procured  if  time  was  given,  and 
that  the  testimony  they  would  give  was  tme, 
and  that,  if  the  cause  was  continued,  the  de- 
fendant could  have  all  of  the  witnesses  present 
at  the  trial.  A  demurrer  to  the  information 
was  also  overruled,  and  exceptions  reserved 
to  each  ruling.  Process  had  been  issued  at 
the  time  of  the  ai^icatlon  for  a  continuance 
for  witnesses  residing  within  the  territory, 
which  had  not  yet  been  returned.  The  court 
refused  to  stay  the  proceedings  or  grant  fur- 
ther time  until  the  marshal  could  make  a  re- 
turn upon  the  subpoenas  Issued  upon  the  '3d 
day  of  December,  and  the  case  proceeded  to 
trial  upon  that  day,  and  was  given  to  the  Jury, 
which  returned  a  verdict  on  the  morning  of 
the  4th  of  December;  whereupon  the*  case 
was  immediately  set  down  for  Judgment  upon 
the  morning  of  the  6th  '(the  6th  being  Sun- 
day), when  the  defendant  was  sentenced  to 
pay  a  fine  of  $300,  and  to  be  confined  In  the 
federal  Jail  for  the  period  of  six  months. 
The  defendant  Arnold  was  an  employe  of  the 
plaintiff  In  error,  represented  himself  as  an 
accomplice  with  the  appellant  In  the  commis- 
sion of  the  offense  sought  to  be  charged,  and 
made  what  purported  to  be  a  concession,  Im- 
plicating the  appellant  in  the  commission  of 
the  offense  with  himself.  Before  going  to 
trial,  the  defendant  in  error  was  permitted  to 
amend  the  information  in  such  a  manher  as 
to  show  that  the  cow  alleged  to  have  been 
Steven  was  not  the  property  of  the  persons 
charged  in  the  Information,  but  was  the  prop- 
erty of  P.  S.  Witherspoon,  F.  Witherspoon, 
and  James  Beattie  Jointly,  which  was  also 
verified  upon  Information  and  belief  only. 

Pollock  &  Lafferty,  for  plaintiff  In  error. 
S.  L.  Overstreet,  U.  S.  Atty. 

McATBB,  J.  (after  stating  the  facts).  The 
first  proposition  argued  In  the  brief*  of  the 
appellant  upon  the  assignments  of  error  is 
that  the  trial  court  erred  In  overruling  the 
motions  to  set  aside  the  demurrers  to  the 
information  and  amended  Information,  for 
the  reason  that  there  was  no  verification 
except  that  which  was  made  by  Mr.  Hoff- 
man, who  was  the  assistant  United  States 
attorney,  upon  information  and  belief.  It 
Is  provided  in  article  4  of  the  amendments 
to  the  constitution  of  the  United  States  that 
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"the  right  of  the  people  to  be  secure  In 
their  persons,  bouses,  papers  and  effects, 
agalast  unreasonable  searches  and  seizures, 
shall  not  be  violated;  and  no  warrants  shall 
Issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched  and  the 
persons  or  things  to  be  seized."  It  has  been 
repeatedly  and  invariably  held  by  the  su- 
preme court  of  the  United  States,-  and  by 
the  supreme  courts  of  the  various  states, 
so  far  as  Ve  have  been  able  to  find,  that  the 
provisions  of  the  guaranty  that  warrants 
shall  not  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  is  not 
meant  to  be  an  oath  which  Is  made  upon 
information  and  belief,  and  that  such  an 
affidavit  merely  expresses  the  private  opin- 
ion of  the  Informant  The  point  appeacs  to 
have  been  covered  in  Ex  parte  Burford,  3 
Cranch,  448,  by  Chief  Justice  Marshall,  in 
an  opinion  which  Indicates  that,  as  to  the 
oath'  prescribed  in  article  4  of  the  amend- 
ments to  the  constitution  of  the  United 
States,  In  order  to  justify  an  arrest,  the 
complaining  witness  ought  to  be  put  In  such 
a  situation  that,  if  the  accusation  is  untrue, 
It  may  be  made  the  ground  of  a  proceeding 
for  malicious  prosecution,  or  of  an  Indict- 
ment for  perjury,  which  would  be  impossible 
if  the  oath  should  be  interpreted  to  mean 
simply  an  oath  upon  information  and  belief. 
The  argument,  In  the  language  of  that  dis- 
tinguished chief  justice,  is  expressed  in  the 
words:  "If  the  charge  against  him  was  ma- 
licious, or  grounded  on  perjury,  whom  could 
he  sue  for  the  malicious  prosecution,  or 
whom  could  he  indict  for  perjury?"  And 
be  concludes  that  "the  judges  of  this  court 
were  unanimously  of  the  opinion  that  the 
warrant  of  commitment  was  illegal,  for  want 
of  stating  some  good  cause  certain,  support- 
ed by  oath."  In  the  case  of  In  re  Rule  of 
Court,  3  Woods,  502,  Fed.  Cas.  No.  12,126, 
Justice  Bradley  said  that,  "after  an  examina- 
tion 6f  the  subject,  we  have  come  to  the 
conclusion  that  such  an  affidavit  does  not 
meet  the  requirements  of  the  co^nstitution, 
which  by  the  fourth  article  of  the  amend- 
ments declares  that  'the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers 
and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated;  and  no 
warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be 
searched  and  the  persons  or  things  to  be 
seized.*  It  is  plain  from  this  elementary 
enunciation,  as  well  as  from  the  books  of 
autliority  on  criminal  matters  in  the  common 
law,  that  the  probable  cause  referred  to, 
and  which  must  be  supported  by  oath  or 
affirmation,  must  be  submitted  to  the  magrls- 
trate  himself,  and  not  merely  to  an  official 
accuser,  so  that  he  (the  magistrate)  may 
exercise  his  own  judgment  on  the  sufficien- 
cy of  the  ground  for  believing  the  accused 
person  guilty,  and  this  ground  must  amount 


to  a  probable  cause  of  belief  or  suspicion  of 
the  party's  guilt  In  other  words,  the  magis- 
trate ought  to  have  before  him  the  oath  of 
the  real  accuser,  present  either  In  the  form 
of  an  affidavit  or  taken  down  by  himself  on 
the  personal  examination,  exhibiting  tbe 
facts  on  which  the  charge  Is  based,  and  on 
which  the  belief  or  suspicion  of  guilt  is 
founded."  It  Is  provided.  In  section  1014 
of  the  Revised  Statutes  of  the  United  State.<i 
of  1878,  that  "for  any  crime  or  offense 
against  the  United  States,  the  offender  may, 
by  any  justice  or  judge  of  the  United  States, 
or  by  any  commissioner  of  a  circuit  court 
to  take  bail,  or  by  any  chancellor,  judge  of 
a  supreme  or  superior  court,  chief  or  first 
judge  of  common  pleas,  mayor  of  a  city,  jus- 
tice of  the  peace,  or  other  magistrate,  of 
any  state  where  he  may  be  found,  and 
agreeably  to  the  usual  mode  of  process 
against  offenders  In  such  state,  and  at  the 
expense  of  the  United  States,  be  arrested 
and  imprisoned,  or  bailed,  as  the'  case  nmy 
be,  for  trial  before  such  court  of  the  Unit- 
ed States  as  by  law  has  cognizance  of  tbe 
offense."  The  question  we  are  now  consider- 
ing arose  upon  the  Interpretation  of  this  stat- 
ute in  U.  S.  V.  Tureaud,  20  Fed.  621.  upon 
motions  to  quash  the  information  upon  the 
ground  of  the  insufficiency  of  the  affida- 
vit The  court  held  that  informations  must 
be  based  upon  affidavits  which  show  prol>- 
able  cause,  arising  from  facts  within  the 
knowledge  of  parties  making  them,  and  said 
that  "the  law  of  this  state  was  correctly 
stated  by  the  counsel  of  the  government, 
and  the  attorney  general  of  the  state  may 
file  information  without  offering  any  proofs. 
No  more  doubt  is  there  that  section  1014  of 
the  Revised  Statutes  of  the  United  States 
authorizes  the  usage  of  the  state  to  be  fol- 
lowed as  to  the  mode  of  process  against  de- 
fendants. But  this.  If,  Indeed,  it  refers  to 
anything  more  than  the  form  of  the  warrant, 
could  not  by  any  possibility,  include  any 
usage  which  Is  expressly  prohibited  by  the 
constitution  of  the  United  States."  The 
question  arose  In  Vannatta  v.  State,  31  Ind. 
210,  wherein  the  court  sustained  a  motion 
to  quash  the  Information,  In  which  the  dis- 
trict attorney  charged  the  offense  "as  he 
verily  believes,"  and  said  that  a  verdict  that 
the  defendant  Is  guilty  as  charged  would 
amount  to  nothing.  It  would  only  shovr 
that  the  district  attorney  believed  that  the 
offense  had  been  committed.  Section  15  of 
the  bill  of  rights  of  the  state  of  Kansas  de- 
clared that  "the  right  of  the  people  to  be 
secure  in  their  persons  and  property  against 
unreasonable  searches  and  seizures,  shall  bo 
Inviolate;  and  no  warrant  shall  Issue  bat 
upon  probable  cause,  supported  by  oath  or 
affirmation,  particularly  describing  the  place 
to  be  searched,  and  the  person  or  property 
to  be  seized."  Section  12.'  c.  128,  Laws 
Kan.  1881,  provides,  among  other  things,  that. 
"If  the  county  attorney  of  any  county  shall 
be  notified  by  any  officer  or  other  person  of 
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aoy  violation  of  any  of  the  proTislona  of  this 
act,  It  shall  be  his  duty  forthwith  to  diligent- 
ly inquire  Into  the  facts  of  such  violation, 
and  If  there  is  reasonable  ground  for  his  in- 
stituting a  prosecution,  it  shall  be  the  duty 
of  such  county  attorney  to  file  a  complaint 
In  writing  before  some  court  of  competent 
jurisdiction,  charging  the  suspected  person 
of  such  offense,  and  shall  verify  such  com- 
plaint by  affidavit;  but  it  shall  be  sufficient 
to  state  in  such  affidavit  that  he  believes  the 
facts  stated  in  such  complaint  to  be  true." 
Upon  a  case  taken  to  the  supreme  court  of 
that  state,  in  State  v.  Gleason,  32  Kan.  245, 
4  Pac.  363,  the  supreme  court  of  that  state 
said:  That  "said  section  15  is  little  more 
than  the  affirmation  of  the  great  constitu- 
tional doctrine  of  the  common  law.  Article 
4  of  the  amendments  to  the  constitution  of 
the  United  States  Is  almost  identical  with 
section  15;  and  Story  says  that  this  provi- 
sion seems  indispensable  to  the  full  enjoy- 
ment of  the  rights  of  personal  security,  per- 
sonal liberty,  and  private  property,  •  •  • 
and  its  introduction  into  the  amendments 
was  doubtless  occasioned  by  the  strong  sen- 
sibility excited  hotb  in  England  and  in  Amer- 
ica upon  the  subject  of  general  warrants, 
almost  upon  the  eve  of  the  American  Revolu- 
tion.' "  2  Story,  Const  §  1902.  And  that  It 
must  he  conceded  that  section  15  was  declara- 
tory of  the  fundamental  rights  of  the  citizen, 
and  was  Intended  to  protect  him  in  his  liberty 
and  property  against  the  arbitrary  action  of 
those  in  authority.  That,  so  long  as  that  sec- 
tion remained  In  force,  the  principles  therein 
declared  were  to  remain  absolute  and  un- 
<;haugeable  rules  of  action  and  decision,  and 
that  the  legislature  could  not  infringe  thereon, 
and  the  courts  must  yield  Implicit  obedience 
thereto,  and  that  the  support  to  a  warrant  must 
be  something  more  than  hearsay  and  belief. 
The  court  said,  further,  that  an  amdavlt 
might  be  made  and  presented  that  the  In- 
formant was  informed  and  verily  believed 
something,  and  yet  he  might  have  no  Itnowl- 
edge  or  information  upon  the  subject  except 
mere  hearsay,  and  yet  he  could  conscien- 
tiously make  such  a  declaration,  and  that 
such  a  complaint  or  information  was  not 
one  which  could  be  said  to  be  supported  by 
an  oath  or  affirmation;  that  the  complaint 
thus  verified  proved  nothing.  And  the  argu- 
ment upon  that  case  is  entirely  applicable  to 
the  state  of  our  law  here,  since  section  6, 
art.  1,  c.  41,  Laws  1805,  sought  to  make  the 
same  provision  which  was  made  by  the  act 
of  the  legislature  of  Kansas  in  1881,  since 
it  provided  that  "all  informations  shall  be 
verified  by  the  oath  of  the  prosecuting  attor- 
ney, complainant  or  some  other  person:  pro- 
vided, that  when  an  information  in  any  case 
is  verified  by  the  county  attorney,  it  shall 
be  sufficient  If  the  verification  be  upon  in- 
formation and  belief."  We  understand  the 
case  of  Com.  v.  Phillips,  16  Pick.  211,  Shaw, 
C.  J.,  to  be  to  the  same  effect.  The  authori- 
ty of  the  fourth  article  of  the  amendments 


to  the  constltuti<m  of  the  United  States,  to- 
gether with  the  interpretation  thereof  by  the 
supreme  court  of  the  .United  States,  and  of 
the  opinions  of  the  supreme  courts  which  we 
have  cited,  together  with  the  opinions  which 
have  been  cited  In  those  cases,  enforces  upon 
us  the  conclusion  that  the  legislature  bad  no 
power  1^  make  this  provision,  and  that  an 
arrest  upon  a  criminal  information  must  be 
supported  by  an  oath  or  affirmation  from 
some  one  who  knows  of  the  matter  charged, 
and  not  upon  an  oath  which  Is  no  stronger 
than  Information  and  belief. 

The  second  proposition  argued  in  the  as- 
signments of  error  is  that  the  trial  court 
erred  in  overruling  the  application  of  appel- 
lant for  a  continuance  of  the  case,  which 
was  duly  excepted  to  at  the  time.  The  in- 
formation in  this  case  was  filed  December 
1,  1887,  and  the  defendant  was  arrested  at 
noon  on  December  2,  1887,  and  brought  into 
court  at  5  o'clock  on  that  day,  without  the 
opportunity  of  consulting  counsel,  and  an- 
swered that  he  was  not  guilty,  when  his 
case  w^as  set  down  for  hearing  on  the  fol- 
lowing morning  at  0  o'clock.  His  bounsel,  to 
whom  he  telegraphed,  reached  Perry,  where 
the  court  was  held,  at  midnight  of  December 
2d,  and  had  no  access  to  the  information  or 
proceedings  in  the  case  until  8  o'clock  on 
the  morning  of  December  3d,  when  the  case 
waa  set  for  trial.  His  application  for  a  con- 
tinuance showed  the  existence  of  testimony 
material  to  his  defense.  Subpoenas  were  is- 
sued for  him  on  the  morning  of  December 
3d,  as  soon  as  his  counsel  could  get  them  is- 
sued, but  the  court  refused  to  grant  him  a 
continuance  or  to  give  him  any  fm'ther  time, 
the  United  States  attoruey  having  announced 
that  he  was  ready  for  trial,  and  the  trial 
was  thereupon  proceeded  with.  The  case  of 
Brooks  V.  Com.  (Ky.)  37  S.  W.  1043,  was  a 
prosecution  for  murder,  the  indictment  hav- 
ing been  returned  the  day  after  the  killing, 
and  the  trial  set  for  the  fourth  day  after  the 
commission  of  the  offense.  An  application 
for  a  continuance  having  been  overruled  by 
the  trial  court,  the  supreme  court  said  that 
the  continuance  ought  to  have  been  granted; 
and  this  would  have  been  in  harmony  with 
the  intent  of  the  provisions  of  the  Code,  and 
with  the  fundamental  provision  of  law  that 
entitled  the  persons  accused  of  crime  to  a 
fair  and  reasonable  opportunity  to  procure 
the  attendance  of  witnesses  in  their  behalf. 
In  Lawson  v.  Territory,  56  Pac.  688,  handed 
down  in  this  court  at  the  last  term,  the  de- 
fendant was  Indicted  on  September  20,  1887, 
for  the  crime  of  murder.  A  demurrer  to  the 
indictment  was  overruled  on  September  21, 
1887,  and  on  the  same  day  he  presented  an 
application  for  a  continuance  on  account  of 
the  absence  of  material  witnesses  temporari- 
ly absent  from  the  territory,  which  was 
overruled,  and  the  defendant  put  upon  his 
trial.  It  was  held  that  the  refusal  to  grant 
such  continuance  was  prejudicial,  error,  and 
that  the  period  of  only  one  day  after  the 
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filing  of  the  Indictment  was  not  a  sufiScient 
length  of  time  in  which  to  prepare  for  trial. 
The  case  of  Goodson  v.  U.  S.,  54  Pac.  434, 
In  this  court,  Is  to  the  same  effect  We 
think  that  there  was  error  upon  this  gronnd 
also,  and  that  the  cause  should  have  been 
continued,  and  more  time  should  have  been 
given  to  the  defendant  to  prepare  for  his 
trial,  upon  the  showing  made  in  his  ai^iica- 
tlon  for  a  continuance.  The  case  is  there- 
fore reversed,  and  remanded  for  further  pro- 
ceedings in  accordance  herewith.  All  the 
Justices  concur,  except  BURFORD,  C.  J. 

BURFORD,  C.  J.  I  concur  in  the  result, 
but  do  not  approve  the  reasoning  or  the  law 
as  stated  in  the  opinion. 


(8  Okl.  326) 

■  ROBERTS  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    June  15,  1899.) 

BURGLARY— EVIDBNCB-CONSBNT. 
Under  an  indictment  for  burglary,  if  it  ap- 
peared from  the  evidence  that  the  entry  was  in- 
stigated b^  the  occupant  of  the  bailding  which 
was  burglarized,  or  that  it  was  done  with  the 
knowledge  and  assent  of  the  occupant,  and  that 
one  of  tue  pcrsoDR  engaged  in  the  breaking  and 
entry  of  the  building  was  a  detective  and  decoy 
acting  with  the  authority  of  the  occupant,  the 
defendant  would  not  be  criminally  lialue. 
(Syllabus  by  the  Court.) 

E^ror  from  district  court,  Custer  county; 
liefore  Justice  John  C.  Tarsney. 

George  Roberts  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

This  was  a  trial  upon  an  indictment  for 
burglary  in  the  second  degree.  It  appeared 
from  the  evidence  that  the  defendant,  Rob- 
erts, in  company  with  his  brother,  Bert  Rob- 
erts, and  one  Dick  Shriver,  had  raised  a 
window  and  entered  the  saloon  of  one  Ben 
Bullard.  The  plaintiff  in  error  was  found 
guilty,  and  sentenced  by  the  court  to  impris- 
onment in  the  penitentiary. 

Grigsby  &  Pearl  and  W.  A.  Maurer,  for 
plaintiff  in  error.  H.  S.  Cunningham,  Atty. 
Gen.,  J.  T,  Shive,  Co.  Atty.,  and  R.  V.  Hoff- 
man, for  the  Territory. 

McATEB,  J.  One  of  the  grounds  stated  in 
the  motion  for  a  new  trial  was  that  the 
court  had  committed  error  upon  the  trial  of 
the  cause,  and  that  the  verdict  of  the  Jury 
was  contrary  to  the  law  and  the  evidence. 
The  action  of  the  court  here  complained  of 
was  upon  a  demurrer  to  the  testimony  in- 
troduced by  the  prosecution  upon  the  ground 
that  it  did  not  prove  the  guilt  of  the  defend- 
ant, and  "because  the  witness  Ben  Bullard, 
who  owns  the  building  and  the  goods  In  the 
building  charged  in  the  Indictment,  had  made 
and  entered  Into  an  agreement  with  one 
Dick  Shriver  to  bring  the  defendant  there 
and  to  go  into  the  saloon,  and  that  Bullard 
could  not  make  a  break  into  his  own  build- 
ing, and  t&at,  if  he  gave  Shriver  authority 


to  do  so,  there  was  no  breaking  In."  It  ap- 
peared from  the  testimony  on  the  part  of  the 
prosecution  that  Bullard  was  the  occopant 
of  the  saloon  building  In  which  the  burglary 
was  charged  to  have  been  committed;  that 
he  was  informed  by  one  Dick  Shriver  that 
the  defendant,  Roberts,  and  his  brother,  Bert 
Roberts,  were  going  to  break  in  there,  and 
that  Shriver  told  Bullard  about  It,. and  that 
Bullard  told  Shriver  to  find  out,  if  be  oonld, 
what  night  It  was,  and,  when  he  had  found 
out,  to  let  him  (Bullard)  know;  that  after- 
wards Shriver  informed  Bullard  that  "to- 
morrow night  the  boys  were  coming  to 
break  in,  and  I  am  coming  with  them";  and 
that  finally  BiUlard  told  him  that  it  would 
be  "all  right"  It  appeared  from  the  cross- 
examination  of  Bullard  that  Shriver  had  at 
times  kept  bar  for  him  in  the  saloon,  and 
under  cross-examination  he  testified  as  fol- 
lows: "Q.  And  you  told  Shriver  it  wonid  be 
all  right  for  him  to  bring  them  [the  Roberts 
boys],  and  go  into  the  bouse?  A.  Not  at 
that  time.  Not  at  the  first  time.  Q.  Did 
you  tell  him  that  at  any  time  before  the 
breaking?  A.  He  said  they  would  break  In 
whether  he  came  or  not  *  *  *  Q.  And 
then  you  told  him  that  it  would  be  all  right 
if  he  went  along  with  them  and  broke  in? 
A.  No,  sir;  I  only  told  him  that  it  would  be 
all  right"  The  defendant  testified:  That 
at  the  time  of  the  alleged  breaking  he  was 
17  years  of  age.  That  he  had  known  Dick 
Shriver  for  about  a  year  and  a  half,  and  that 
he  (Shriver)  had  kept  bar  for  Bullard  "off 
and  on."  That  on  the  night  of  the  alleged 
breaking  "he  left  there  to  go  to  the  dance, 
and  intended  to  go  around  by  oor  father's 
place,  so  that  my  brother  could  change  his 
clothes;  and  we  got  on  our  horses,  and  Dick 
says,  'We  haven't  got-  enough  whisky;  we 
will  go  and  get  some;'  and  be  says.  The 
window  is  left  open  for  my  benefit;'  and  we 
says  to  him,  'If  there  is  no  danger,  we'll  go,' 
and  he  says,  'Well,  Just  walk  up  there;'  and 
we  started  to  go  to  the  back  entrance,  and 
the  window  was  raised  two  or  three  inches. 
There  was  no  prizing  or  anything  of  that 
kind  at  all.  Q.  How  did  the  window  get  up 
higher?  A.  The  boys,  I  suppose,  raised  tlie 
window  higher."  And  that  Shriver  had  told 
the  defendant  and  his  brother  that  the  win- 
dow was  left  open  for  his  benefit,  and,  of 
course,  "we  thought  it  was  all  right"  and 
that  at  the  time  of  the  breaking,  Shriver 
was  living  with  Ben  Bullard.  This  testimo- 
ny was  uncontradicted.  The  name  of  Did^ 
Shriver  was  Indorsed  upon  the  indictment  as 
one  of  the  witnesses  who  had  been  presented 
before  the  grand  Jury.  It  appeared  in  the 
evidence  that  Shriver  was  present  outside 
the  court  house,  after  the  beginning  of  the 
court  on  the  day  of  the  trial.  He  was  a  most 
important  witness  for  the  territory.  Tbe 
testimony  of  the  defendant  to  the  effect  tbat 
Shriver  stated  that  he  was  living  with  Bul- 
lard at  tlie  time  of  the  alleged  burglary,  and 
was  authorized  to  enter  the  saloon,  and  ttia.t 
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the  window  was  partly  raised  for  that  pur- 
pose, remained  uncontradicted.  It  Is  mani- 
fest from  the  testimony  that  Shrlver  was 
himself  authorized  by  BuUard  to  return,  and 
to  enter  the  saloon  In  the  manner  which  was 
shown  in  the  testimony,— that  Is,  by  raising 
the  window  of  the  saloon,— and  that  the  pur- 
pose of  this  permission  was  to  apprehend 
the  defendant  and  bis  brother  in  the  act  of 
entering  the  saloon  with  Shrlver,  if  they 
should  do  so.  The  fact  that  Shrlver  was  at 
the  time  living  with  Bullard,  and  had  at 
times  attended  the  bar,  was,  we  think,  suf- 
ficient to  Justify  the  defendant  in  relying  up- 
on his  (Shrlver's)  statement  that  the  win- 
dow had  been  left  open  for  him,  and  that  he 
was  authorized  to  enter  the  saloon  at  that 
time  and  by  that  means.  Shrlver  was  pres- 
ent about  the  court  bouse.  It  was  within 
tJie  power  of  the  territory  to  place  him  upon 
the  witness  stand  and  to  contradict  this  tes- 
timony of  Roberts.    This  it  failed  to  do. 

It  was  said  in  the  case  of  People  v.  McCord 
(decided  in  the  supreme  court  of  Michigan)  42 
N.  W.  1106,  that:  "Possibly  (but  we  do  not 
care  to  decide  this)  leaving  temptation  In  the 
way,  without  further  Inducement,  will  not  de- 
stroy the  guilt.  In  law,  of  the  person  tempted, 
although  it  Is  a  diabolical  business,  which, 
if  not  punishable,  probably  ought  to  be.  But 
it  would  be  a  disgrace  to  the  law,  If  a  person 
who  has  taken  active  measures  to  persuade 
another  to  enter  his  premises  and  take  bis 
property,  can  treat  the  taking  as  a  crime,  or 
qualify  any  of  the  acts  done  by  invitation  as 
criminal.  What  is  authorized  to  be  done  is 
no  wrong,  in  law,  to  the  instigator."  And  in 
this  case  It  was  said  that  the  Instigator  or 
detective  was  active  in  the  matter,  and  that 
the  circumstances  were  such  as  would  exon- 
erate him  and  his  victim  from  criminal  re- 
sponsibility, and  ttiat,  "if  the  transaction 
which  Is  the  basis  of  the  prosecution  was 
actually  designed  as  it  was  actually  expected 
by  the  persons  in  the  store,  they  deserve  some- 
thing more  than  censure  for  such  a  scheme." 
Tbe  court  In  that  case  said  also  that:  "It  is 
not  edifying,  when  persons  who  wonid  be 
horrified  at  being  classed  among  criminals 
forget  their  legal  duties,  and  imagine  that 
any  end  can  Justify  bad  means.  The  con- 
viction must  be  set  aside,  and,  upon  the  rec- 
ord as  It  stood  when  -the  case  went  to  the 
Jury,  we  cannot  see  how  they  could  have 
convicted  the  prisoner,  under  the  ccwrect  view 
of  the  law."  And  It  was  said  in  2  Bast,  P. 
C.  666,  that  no  felony  was  proven,  since  the 
whole  thing  was  done  with  the  knowledge 
and  assent  of  Mr.  Bolton,  and  that  the  acts 
of  Phillip,  the  servant,  were  his  acts.  We 
think  that  these  remarks  are  applicable  to  the 
facts  In  this  case.  The  evidence  showed  that 
Shrlver  had  been  used  and  relied  upon  as  a 
detective,  that  he  had  acted  as  a  decoy,  and 
liad  Induced  the  defendant  to  enter  the  saloon, 
and  we  think  that  the  defcpdant  should  not 
bave  been  convicted  of  burglary  therefor,  and 
that  the  inducement  and  consent  of  Shriver 


were  the  inducement  and  consent  of  Bullard; 
and  we  think  that  the  trial  court  should  have 
sustained  the  motion  for  a  new  trial.  People 
V.  McCord  (Mich.)  42  N.  W.  1106;  Speiden  v. 
State,  30  Am.  Bep.  126.  The  Judgment  of  the 
lower  court  Is  therefore  reversed,  and  the 
cause  remanded.    All  the  Justices  concur. 


(8  Okl.  436) 
SOUTHGATE  v.  FRIER. 
(Supreme  Court  of  Oldahoma.    June  15,  1899.).. 
LIMITATIONS— TIMB  OP  TAKING  EFFECT. 
Under  a  statute  of  territorial   limitations, 
tbe  time  of  limitation  commences  when  the  cause 
of  action  is  first  sabjected  to  the  operation  of 
the  statute,  unless  the  legislature  lias  otherwise 
provided.     The  legislature  of  Olclahoma  having 
adopted  a  statute-  of  limitations  in  1800,  which 
was  abolished,   and   a  new  statute  adopted  in 
1S93,   the   effect   of   this  legislation   was   to   re- 
new the  causes  of  action  which  had  not  expired 
before  the  new  statute  took  effect,  the  legis- 
lature not  having  otherwise  piovid<;>i 
(Syllabus  by  the  Court.) 

Error    from    dlsti;|ct   court,    Pottawatomie 
county;  before  Justice  Benjamin  F.  Burwell. 

This  was  an  action  brought  in  March,  1897, 
by  B.  M.  Frier .  against  George  M.  South-  • 
gate  to  recover  upon  a  promissory  note,  pay- 
able November  16,  1891.  The  case  was 
tried  by  the  court  without  a  Jury,  upon  an 
agreed  statement  of  facts,  by  which  it  was 
admitted  by  the  plaintiff  and  defendant  that 
the  note  sued  on  was  executed  in  the  state  of 
Kansas,  and  that  plaintiff  is  a  resident  of  the 
state  of  Kansas;  that  before  the  maturity  of 
the  note  the  defendant,  G.  M.  Southgate,  on 
September  1,  1891,  left  the  state  of  Kansas, 
and  came  into  the  territory  of  Oklahoma,  and 
that  be  has  continuously  resided  In  the  county 
of  Pottawatomie,  territory  of  Oklahoma,  since 
the  said  1st  day  of  September,  1881,  and  is 
still  a  resident  of  said  county  and  ten-itory; 
that  said  note  has  not  been  paid  by  said 
Southgate,  nor  lias  be  authorized  any  one 
to  pay  it;  that  the  statute  of  limitations  bad 
only  run  about  2^^  years  under  the  Statutes 
of  Oklahoma  of  1890  when  the  Statutes  of 
Oklahoma  of  1893  took  effect.  It  was  agreed 
by  the  counsel  for  plaintiff  and  defendant 
that  the  only  question  presented  by  the  de- 
murrer of  plaintiff  is  as  to  whether  or  not  the 
statute  of  limitations  had  run  on  the  cause 
of  action  herein  at  the  expiration  of  five  years 
from  tbe  date  the  cause  of  action  accrued 
under  the  Statutes  of  Oklahoma  of  1890,  viz. 
November  16,  1891,  or  if  the  plaintiff  has  five 
years  from  tbe  date  the  Statutes  of  Oklahoma 
went  into  effect  In  which  to  commence  his  ac- 
tion on  tbe  note  described  In  plaintiff's  peti- 
tion. It  was  also  agreed  that  the  court  shall 
consider  the  above  facts  the  same  as  though 
they  were  disclosed  by  the  petition  and  answer 
herein,  and  that  It  shall  enter  Judgment  in 
conformity  with  Its  ruling  on  the  demurrer, 
without  evidence.  On  this  statement  Judg- 
ment was  rendered  for  the  plaintiff,  from 
which  the  defendant,  G.  M.  Southgate,  ap- 
peals.   Afilrmed, 
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Pendleton  &  Madden,  for  plaintiff  in  error. 
T.  G.  Cutlip  and  B.  B.  Blakeney,  for  defend- 
ant In  error. 

McATEE,  J.  (after  stating  the  facts  as 
above).  It  was  provided  In  St.  1890,  p.  930, 
art.  43,  S  2,  that  "ttie  following  actions 
may  be  brought  within  the  time  herein  limit- 
ed respectively  after  their  causes  accrue,  and 
not  afterwards,  except  when  otherwise  spe- 
cially declared:  •  •  •  Those  founded  on 
written  contracts  and  those  brought  for  the 
recovery  of  real  property  within  five  years. 
•  •  •"  xiie  Statutes  of  Oklahoma  of  1893, 
which  went  into  effect  August  14,  1893,  pro- 
vided in  chapter  66,  art.  3,  §  18,  that  "civil  ac- 
tions ♦  ♦  *  can  only  be  brought  within 
the  following  periods,  after  the  cause  of  ac- 
tion shall  have  accrued,  and  not  afterwards: 
First.  Within  five  years:  An  action  upon 
any  agreement,  contract  or  promise  in  writ- 
ing." It  Is  contended  by  the  defendant  in 
error  that,  since  the  cause  of  action  accrued 
in  November,  1801,  after  that  time,  and  up  to 
the  14th  day  of  August,  1803,  the  statute  of 
1800  was  applicable,  and  that  he  is  entitled 
'to  the  benefit  of  the  statute  of  limitations 
provided  by  that  statute;  and  that  when  the 
statute  of  limitations  included  in  the  Statutes 
of  1893,  which  went  into  force  on  August 
14,  1893,  took  effect,  that  statute  did  not  have 
the  effect  to  extend  the  right  of  the  defendant 
In  en-or  to  recover  for  five  years  from  the 
last-named  date,  but  that,  under  the  protection 
of  the  statute  of  1800,  the  plaintiff  In  error's 
rlgnt  to  recover  ceased  in  November,  1806. 
It  Is  contended  by  the  defendant  in  error 
that,  while  two  years  of  the  time  limited  for 
recovery  upon  the  note  had  nm  under  the 
statute  of  1800,  yet  that  act  was  repealed  by 
the  subsecluent  act,  which  went  Into  force 
upon  the  14th  day  of  August,  1803,  and  that 
the  computation  of  time  within  which  the 
plaintiff  was  entitled  to  recover  upon  the  note 
was  extended  by  the  operation  of  the  last- 
named  act,  and  that  the  statute  of  limitations 
upon  the  note  sued  upon  herein,  under  that 
act,  was  from  the  14th  day  of  August,  1893. 
In  the  ease  of  Schnell  v.  Jay,  4  Okl.  157,  46 
Pac.  508,  in  an  action  which  accrued  on  Au- 
gust 17,  1889,  and  In  which  suit  was  begun 
against  the  plaintiff  In  error  on  April  5,  1892, 
It  was  held  by  this  court  that  the  one-year 
limitation  prescribed  by  the  Nebraska  Stat- 
utes, which  were  in  force  here  at  the  date 
upon  which  the  action  accrued,  had  not  ex- 
pired at  the  time  tliat  the  Oklahoma  Statutes 
of  1800,  adopted  by  the  first  legislative  as- 
sembly, took  effect;  and  that  the  Statutes  of 
1800  fixed  the  limitation  of  the  class  of  actions 
Involved  at  two  years,  and  that,  "the  time  In 
which  Jay  could  have  brought  this  action 
not  having  expired  at  the  date  the  Nebraska 
laws  were  superseded  by  the  Oklahoma  Stat- 
utes, the  legislature  had  the  power  to  extend 
such  time."  The  demurrer  of  Schnell  had 
been  overruled  in  the  district  court,  and  it 
was  held  here  that  no  error  bad  been  com- 


mitted. This  determination  In  the  case  of 
Schnell  v.  Jay  was  reaffirmed  In  Richardson 
y.  Mackay,  4  Okl.  337,  46  Pac.  54G,  and  the 
determination  expressly  based  In  both  cases 
upon  Sohn  v.  Waterson,  17  Wall.  596,  In 
which  it  was  expressly  stated  that.  In  con- 
struing the  statute  of  limitations,  at  least  so 
far  as  it  affects  the  rights  of  action  In  exist- 
ence when  the  statute  Is  passed,  it  ought.  In 
the  absence  of  contrary  provision,  to  begin 
when  the  cause  of  action  is  first  subjected  to 
its  operation.  And  the  syllabus  of  that  case 
declared  that,  "under  a  statute  of  state  limi- 
tations, the  time  of  the  limitation  commences 
when  the  cause  of  action  is  first  subjected  to 
the  operation  of  the  statute,  unless  the  legis- 
lature has  otherwise  provided."  The  effect  of 
these  successive  statutes  of  limitation,  enacted 
by  the  legislature,  was  to  renew  the  causes 
of  action  which  had  not  expired  before  the 
new  statute  took  effect,  the  legislature  not 
having  otherwise  provided.  The  Judgment  of 
the  lower  court  is  therefore  affirmed.  All  the 
justices  concur,  except  BURWBLL,  J.,  who 
presided  in  the  trial  court,  not  sitting. 


(20  Utah.  UO) 
BRIGHAM  CITY  v.  CRAWFORD. 
(Supreme  Court  of  Utah.     June  27,  1899.) 

EJECTMENT  —  MUNICIPAL,  CORPORATION  •- 
STREET  CROSSINGS— EXISTENCE  OP  HIGH- 
WAY—ORAL EVIDENCE— PROOF-  OP  EXIST- 
ENCE OP  HIGHWAY— CROSS-EXAMINATION- 
DEED  IDENTIFIED  IN  CHIEF— GENBRAl,  EX- 
CEPTIONS. 

1.  In'  an  action  in  ejectment  by  a  municipal 
corporation  to  recover  possession  of  the  land 
covered  by  the  intersection  of  certain  city 
streets,  where  the  answer  denies  that  a  street 
has  been  laid  out,  recorded,  or  used  over  the  land 
in  question,  and  pleads  actual  possession,  adverse 
claim,  the  statute  of  limitntions,  and  an  estop- 
pel, it  is  proper  to  ask  a  witness,  who  has  been 
shown  to  be  familiar  with  the  streets,  how  long 
the  streets  have  been  open  and  used,  whether  or 
not  there  is  any  obstruction  in  them,  and  wheth- 
er or  not  the  defendant  is  maintaining  a  fence 
at  the  intersection,  although  offered  prior  to  any 
record  evidence  of  the  highways. 

2.  A  highway  can  be  proved  to  be  such  witfaoat 
producing  the  deeds  or  recoid  establishing  it 

3.  Whore  a  witness  has  identified  a  deed  on  di- 
rect examination  be  may,  on  cross-examiuatioii. 
be  interrogated  fully  in  regard  to  it. 

4.  General  exceptions  to  the  charge  of  a  trial 
court  are  of  no  avail  on  appeal. 

Baskin,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  First  district; 
C.  H.  Hart,  Judge. 

Action  by  Brigham  City  against  John 
Crawford.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

B.  H.  Jones,  for  appellant.  Rlcy  H.  Jones, 
for  respondent. 

BARTCH,  C.  J.  This  Is  an  acUon  In  eject- 
ment brought  by  the  plaintiff  to  recover  pos- 
session from  the  defendant  of  a  certain  piece 
of  land  situated  at  the  intersection  of  Box 
Elder  and  Cambridge  streets,  in  Brigbam 
City,  Utah.  At  the  trial  the  jury  retnmed  a 
verdict  in  favor  of  the  defendant,  and  th« 


Digitized  by 


Google 


Utah) 


OGPEX  CITY  7.  BOllEMAN. 


843 


plaintiff  appealed.  In  the  complaint,  after 
alleging  tlie  corporate  existence  of  tlie  plain- 
tiff as  a  municipality,  it  is  stated  substan- 
tially tbat  at  the  time  of  bringing  the  action 
the  plaintiff  was  the  owner,  seised  in  fee  and 
entitled  to  the  possession  of  the  land  covered 
by  Box  Elder  and  Cambridge  streets  in 
plat  0,  Brigham  City  survey,  and  that  the 
defendant  was  in  the  possession  thereof,  and 
unlawfully  withheld  the  same  from  the 
plaintiff.  The  answer  denies  the  material 
allegations  of  the  complaint,  and  disclaims  all 
interest  in  the  land  claimed  by  the  plaintiff, 
except  that  situated  at  the  Intersection  of 
said  streets.  The  land  In  dispute  is  then 
particularly  described  in  the  answer,  and  It 
is  averred  therein  that  "on  no  part  of  said 
tract  has  any  street  ever  been  declared,  laid 
out,  recorded,  worked,  or  used  by  plaintiff 
or  the  public,  and  no  intent  has  ever  existed 
or  been  manifest  to  do  so,  and  same  has  been 
long  abandoned."  As  further  defense,  actual 
possession  and  adverse  claim  are  set  up, 
and  the  statute  of  limitations  and  an  estop- 
pel are  pleaded.  Under  this  state  of  the 
pleadings,  the  court,  upon  objection  by  the 
respondent,  refused  to  permit  the  witness 
Larsen,  called  for  the  plaintiff,  to  answer  the 
following  question:  "You  may  state  how 
long,  to  your  Icnowledge,  Box  Elder  and 
Cambridge  streets  have  been  open  and  used, 
in  plat  C,  Brigham  City  survey,  in  section 
13,  township  9  north,  range  2  west."  The  ap- 
pellant insists  tbat  the  action  of  the  court 
in  the  premises  was  erroneous,  and,  under 
the  circumstances,  we  are  Inclined  to  so  hold. 
Liliewlse  as  to  the  refusal  of  the  court  to 
permit  answers  to  a  number  of  other  ques- 
tions aslced  the  witness  by  counsel  for  the 
appellant,  among  them  the  following:  "Mr. 
Larsen,  you  may  state  whether  or  not  there 
is  any  obstruction  in  Box  B3der  and  Cam- 
bridge streets  whatever.  Mr.  Larsen,  you 
may  state  whether  or  not  Mr.  Crawford  had 
a  fence  at  the  Junction  of  what  is  called  Box 
Elder  and  Cambridge  streets."  Box  Elder 
and  Cambridge  are'  the  streets  at  the  inter- 
section of  which  the  land  in  dispute  is  situ- 
ated, and  it  had  already  been  shown  in  evi- 
dence, without  objection,  that  the  witness, 
who  was  a  councilman  of  the  municipality, 
was  acquainted  with  those  streets  "in  plat 
C,  Brigham  City  survey,  section  13  north,  of 
range  2  west,"  for  15  or  20  years;  that  Box 
EUder  street  is  six  rods  wide,  extending  north 
and  south;  and  tliat  Cambridge  street  is 
four  rods  wide,  and  extends  east  and  west 
These  facts  having  been  shown  in  evidence, 
there  is  no  good  reason  apparent  from  the 
record  why  the  Itind  of  evidence  offered 
should  have  been  excluded,  even  though  it 
was  offered  prior  or  preliminary  to  the  In- 
troduction of  record  evidence  as  to  the  exist- 
ence of  plat  C  or  of  the  highways.  "A  high- 
way can  be  proved  to  be  such  without  pro- 
ducing the  deeds  or  record  establishing  it." 
1  Whart.  Ev.  §  77;  Woburn  v.  Henshaw, 
101  Mass.  193.    So  we  perceive  no  reason 


from  the  record  for  sustaining  the  objection 
to  the  defendant's  witness  Thompson  an- 
swering, on  cross-examination,  the  question, 
"Why  did  you  bound  those  lots  by  the  street 
when  you  gave  the  deed,  if  you  had  an  ad- 
verse claim  to  the  land  in  dispute?"  This 
related  to  a  deed  which  the  witness  had 
made  to  the  defendant,  and  which  had  been 
introduced  in  evidence  during  the  examina- 
tion of  the  witness  in  chief;  the  deed  hav- 
ing been  identified  by  the  witness.  The  ap- 
pellant therefore  had  the  right  to  cross-ex- 
amine the  witness  in  relation  to  it. 

Doubtless  the  most  important  questions, 
and  upon  which  the  rights  of  the  parties 
must  ultimately  depend,  are  those  relating 
to  the  statute  of  limitations,  adverse  claim, 
and  estoppel;  but  they  have  not  been  pre- 
sented In  such  manner  as  will  justify  us  in 
considering  them.  There  has  been  an  at- 
tempt to  raise  them  by  some  general  ex- 
ceptions to  the  charge  of  the  court  in  the 
face  of  the  fact  that  we  have  held,  time 
and  again,  that  such  exceptions  cannot  be  of 
avail  on  appeal.  The  record  is  so  manifestly 
inaccurate  and  misleading  that  we  do  not 
feel  justified  in  rendering  a  decision  which 
would  finally  determine  the  rights  of  the 
parties,  and  become  a  precedent  respecting 
questions  of  such  grave  importance  to  the 
public.  So  the  briefs  «f  counsel  on  both 
sides  are,  to  say  the  least  not  such  as  to 
Inspire  confidence  and  aid  the  court  We 
regret  that.  Impelled  by  a  sense  of  Justice^ 
we  are  forced  to  note  these  strictures;  but 
from  the  manner  In  which  the  case  has  been 
presented  to  us,  they  are  doubtless  merited. 
The  judgment  must'  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  grant  a  new  trial,  and  permit  the 
parties  to  amend  their  pleadings,  if  they  so 
desire.     It  is  so  ordered. 

MINER,  J.,  concurs.  BASKIN,  J.,  dissents. 


(20  Vtah,  98) 
OGDEN  CITY  v.  BOREMAN. 
(Supreme  Court  of  Utah.    June  21,  1S99.) 

LICBNSB  POWBR  OJ"  CITIES— DOBS  NOT  EX- 
TEND TO  LAWYERS  —  CONSTRUCTION  OF 
STATUTES— GENERAL  RULE— ACT  REPEAL- 
ED IN  PART. 

1.  Under  Biibdivision  87,  |  206.  p.  134,  Rev. 
St.  1898,  a  city  has  no  power  to  exact  a  license 
fee  from  a  lawyer.i 

2.  A  general  rule  for  the  construction  of  stat- 
ntos  is  that,  where  a  part  of  an  act  has  lieen  re- 
pealpd,  it  must,  although  of  no  operative  forj*, 
still  be  taken  in  construing  the  rest. 

(Syllabus  by  the  Court) 

Api)eal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Ogden  City  against  Gilbert  F. 
Boreman.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afilimed. 

1  Ogden  City  v.  Crossman,  63  Pac.  985,  17 
Utah,  — ,  distinguished. 
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BIdiarda  &  Allison  and  William  H.  Smith, 
for  appellant  H.  H.  Hendeison  and  O.  F. 
Boreman,  tor  reqtondent 

MINER,  J.  In  this  case  the  defendant,  an 
attorney  at  law,  duly  licensed  by  the  supreme 
court  of  the  late  territory  of  Utah,  was  char- 
ged with  practicing  law  In  Ogden  City  with- 
out obtaining  a  license  as  required  by  an  or- 
dinance of  Ogden  City.  He  was  tried  before 
a  Justice  of  the  peace  of  Ogden  City,  found 
guilty,  and  fined  $10.  Defendant  appealed 
from  the  Judgment  of  conviction  to  the  dis- 
trict court,  and  was  there  found  not  guilty, 
and  discharged  from  custody,  on  the  ground 
that  the  ordinance  under  which  the  defend- 
ant was  convicted  was  void,  so  far  as  it  re- 
quired the  defendant  to  take  out  and  pay  for 
a  license  from  Ogden  City  for  practicing  law 
therein.  The  question  to  tte  determined  is, 
baa  Ogden  City,  under  the  law  and  statutes 
of  this  state,  the  power  to  6xact  a  license  fee 
from  a  lawyer  practicing  his  profession  In 
that  city?  That  part  of  the  ordinance  un- 
der which  the  prosecution  was  brought  rends 
as  follows:  "Sec.  19.  Every  person  practic- 
ing the  profession  of  a  lawyer,  abstractor, 
dentist,  physician,  or  surgeon,  shall  take  out  a 
license,  and  pay  for  the  same  at  the  rate  of  ten 
dollars  ($10.00)  per  annum."  Section  1  makes 
it  unlawful  for  any  .person  to  carry  on  a  busi- 
ness without  first  procuring  a  license.  A  mu- 
nicipal corporation  possesses  no  power  not 
conferred  upon  it  by  law.  It  is  claimed  by 
the  appellant  that  subdivision  87,  {  206.  p. 
134,  Rev.  St  1898,  confers  this  power.  That 
section  provides  that  the  city  council  shall 
have  the  following  power:  "To  raise  rev- 
enues by  levying  and  collecting  a  license  fee 
or  tax  on  any  private  corporation  or  business 
within  the  limits  of  the  city,  and  regulate  the 
same  by  ordinance.  All  such  license  fees  and 
taxes  shall  be  uniform  ht  respect  to  the  class 
upon  which  they  are  Imposed."  Subdivision 
38,  {  206,  p.  129,  Rev.  St  1898,  preceding  the 
above  subdivision,  also  grants  powers  as  fol- 
lows: "To  license,  tax,  regulate  hawking, 
peddling,  pawnbrokerage,  employment  agen- 
cies, the  keeping  of  ordinaries,  theatrical  and 
other-  exhibitions,  shows,  and  amusements, 
and  the  business  conducted  by  ticket  scalp- 
ers, distillers,  brewers,  money-changers,  bro- 
kers, keepers  of  public  scales,  runner  for 
stages,  cars,  public  bouses,  or  other  persons 
or  things,  and  to  revoke  such  license  at  pleas- 
ure; to  license,  tax,  and  regulate  banks,  bath 
houses,  livery  stables,  skating  rinks,  smelters, 
ccusbers,  express  companies,  restaurants,  ho- 
tels, taverns,  theatres,  opera  houses,  music 
halls,  boarding  houses,  eating  houses,  chop 
houses,  lodging  houses,  laundries,  barber 
ships,  second  hand  or  Junk  stores,  and  to  for- 
bid the  owners  or  persons  in  charge  of  said 
stores  from  purchasing  or  receiving  any  arti- 
cle whatever  from  minors  without  the  written 
consent  of  their  guardian  or  parents;  to 
license,  tBx|  and  regulate  the  business  con- 
ducted by  hackmen,  draymen,  omnibus  drlT> 


ers,  carters,  cabmen,  porters,  expressmen,  wa- 
termen, and  all  other  persons  pursuing  like 
occupations  and  to  prescribe  their  compensa- 
tion; to  license,  tax,  and  regulate  the  busi- 
ness conducted  by  merchants,  retailers,  shop 
and  storekeepers,  butchers,  druggists,  photog- 
raphers, assayers,  confectioners,  and  fruit  ped- 
dlers." This  section  does  not  embrace  the 
right  to  license  lawyers.  These  provisions  of 
the  statute  must  be  read  and  construed  with 
relation  to  each  other.  In  1888  the  legisla- 
ture enacted  a  statute  the  same  as  subdivision 
87,  above  referred  to.  1  Comp.  Laws  Utah 
18S8,  p.  631,  f  1755,  subd.  89.  ThU  provision 
was  enacted  as  an  amendment  to  charters  of 
incorporated  cities,  of  which  Ogden  City  was 
one.  1  Comp.  Laws  Utah  18S8,  p.  652,  | 
1817.  At  the  same  time  there  was  in  force, 
and  the  legislature  re-enacted  and  Included  It 
in  the  compilation  of  1888,  another  statute, 
which  expressly  provided  that  cities  might  im- 
pose a  license  fee  upon  lawyers.  1  Compt 
Laws  Utah  1888,  p.  331,  {  288.  These  provi- 
sions were  in  force  when  the  Revised  Stat- 
utes of  18S)8  were  enacted,  but  the  legislature 
at  that  time  repealed  the  provision  with  refer- 
ence to  lawyers,  and  re-enacted  only  the  gen- 
eral clause  (subdivision  38,  above  referred  to), 
providing  for  licensing,  taxing,  and  regulat- 
ing certain  kinds  of  business,  trades,  and  en»- 
ployments,  but  without  mentioning  the  pro- 
fessions or  lawyers  therein.  A  general  rule 
for  the  construction  of  statutes  is  that,  where 
a  part  of  an  act  has  been  repealed,  it  must, 
although  of  no  operative  force,  still  be  takes 
in  construing  the  rest  The  propriety  of 
comparing  repealed  statutes  with  those  re- 
maining in  force,  or  subsequently  enacted,  for 
the  purpose  of  construing  the  latter.  Is  not 
to  be  questioned  in  the  absence  of  any  refer- 
ence to  them  in  the  statute  under  consider- 
ation. It  is  said  by  End.  Interp.  St  {  51, 
that:  "The  rule  which  permits  a  resort  to 
repealed  and  superseded  statutes  in  pari  ma- 
teria is  of  great  importance  In  the  construc- 
tion of  statutes  which  re-enact  with  changes, 
and  repeal  former  ones,  and  in  that  of  enact- 
ments containing  revisions  or  codifications  c^ 
earlier  laws.  As  to  the  former,  it  is  obvious 
that  a  change  of  language  is  some  indication 
of  a  change  of  intention.  Thus,  where  a  re- 
pealed act  Imposed  a  penalty  on  the  owner  of 
cattle  found  lying  on  the  highway  "without 
a  keeper,'  and  the  same  provision  was  re-en- 
acted without  the  last  words,  the  omission 
was  construed  as  obviously  showing  the  in- 
tention that  the  presence  of  a  keeper  should 
not  longer  absolve  the  owner  from  liability.** 
End.  Interp.  St  {{  49-51.  In  Sutb.  St  Const 
i  140,  it  is  said:  "An  affirmative  enactment 
of  a' new  rule  implies  a  negative  of  whatever 
Is  not  included  or  is  different;  and  If,  by- the 
language  used,  a  thing  is  limited  to  be  done  la 
a  particular  form  or  manner,  It  hidudes  a  neg- 
ative that  It  shall  not  be  done  otherwise.  An 
Intention  will  not  be  ascribed  to  the  lawmak- 
ing power  to  establish  conflicting  and  hostile 
systems  upon  the  same  subject,  or  to  leave  in 


Digitized  by 


Google 


Utah) 


DUPEE  V.  SALT  LAKE  VAL.  LOAN  A  TRUST  CO. 


845 


force  proTisloDB  of  law  by  which  the  later 
will  of  the  legislature  may  be  thwarted  and 
overthrown."  By  repealing  the  clause  pro- 
viding for  licensing  and  taxing  lawyers,  and 
enacting  the  general  clanse  referred  to,  leav- 
ing lawyers  and  the  professions  generally  out 
of  such  re-enactment.  Impels  the  conclusion 
that  the  legislature  intended  to  deprive  the 
cities  of  the  power  to  impose  a  license  fee  or 
tax  upon  lawyers  that  they  had  formerly  pos- 
sessed. There  must  hare  been  an  object  and 
purpose  In  this  deliberate  repeal  in  one  sec- 
tion and  omitting  to  insert  Its  provisions  in 
the  act  as  re-enacted,  having  special  reference 
to  licensing  and  taxing  In  cities.  And  when 
subdivision  87  Is  considered  with  reference 
to  subdivision  38  and  the  repeal  of  subdivi- 
sion 6  of  section  288,  it  is  evident  that  it  was 
not  Intended  that  lawyers  should  be  licensed 
or  taxed  under  Its  provisions.  The  conclu- 
sion follows  that  section  19  of  the  ordinances 
of  Ogden  City,  under  which  this  prosecution 
was  commenced,  as  applied  to  lawyers,  la 
void,  and  that  the  Judgment  <^  the  district 
court  m  discharging  the  re8x>ondent  is  correct 
This  conclusion  in  no  way  modifies  or  chan- 
ges the  rule  as  laid  down  in  Ogden  City  v. 
Grossman,  17  Utah,  — ,  53  Pac.  985.  The 
rule  therein  laid  down  correctly  applies  to  the 
facts  as  presented  In  that  case.  The  Judg- 
ment of  the  district  court  is  affirmed,  with 
costs. 

BARTCH,  O.  J.,  and  BASKIN,  J.,  concur. 


<20  Utah,  108) 

DUPEE  V.  SALT  LAKE  VAL.  LOAN  & 
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(Supreme  Court  of  Utah.     June  24,  1899.) 

MORTGAGE  FORBCLOSURB  —  DEBT  NOT  ALL 
DUE— EFFECT  OF  LIS  PENDENS— DECREE  OF 
PARTIAL  FORBCLOSURB  —  SALS— CONTINUA- 
TION OF  PRINCIPAL  LIEN— RECITAL  IN  CER- 
TIFICATE—NOTICB  OF  LIS  PENDENS— OBJECT 
DEFINED— PARTIES  BOUND  BY  DECREE— RE- 
DEMPTION SUBJECT  TO  CONDITIONS— RIGHTS 
ACQUIRED  BY  RBJDBMPTION  —  LIEN  PRE- 
SERVED—MATURITY OF  ENTIRE  DEBT— NO- 
TICE—EQUITT  PRACTICE— SALE  SUBJECT  TO 
LIEN  OF  MAIN  DEBT— RIGHT  OF  REDEMP- 
TIONER  —  SECOND  SALE  —  PURCHASE  BY 
MORTOAGEHl— RECEIPT  OF  DEED— SATISFAC- 
TION OF  WHOLE  DEBT— REDEMPTION— LIEN 
OP  MAIN  DEBT— SUBSEQUENT  FORECLOSURE. 

1.  Mortga^fed  jpremises  may  be  sold  under  f  ore- 
•clostire  to  satisfy  a  portion  of  a  debt  due,  and, 
if  a  lis  pendens  •^ae  filed  at  the  commencement 
of  the  proceeding,  the  lien  of  the  entire  debt  may 
be  continned  and  preserved  by  the  decree  of  par- 
tial foreclosure  as  against  subsequent  incumbran- 
cers or  redemptioners. 

2.  Where  a  decree  of  foreclosure  for  the  due 
portion  of  a  mortgage  debt  recites  the  contin- 
uance of  the  lien  for  the  undue  portion,  and  a 
sale  is  had  thereunder  after  an  announcement  by 
the  officer  to  that  effect,  it  is  not  necessary  that 
Buch  announcement  be  incorporated  in  the  cer- 
tificate, notice,  or  deed. 

3.  The  object  of  notice  of  lis  pendens  Is  to 
keep  the  res  within  the  power  of  the  court  until 
finiil  decree;  and  lis  pendens  may  he  defined  to 
be  the  jurisdiction,  power,  or  control  which  courts 
acquire  over  property  involved  in  a  suit  pending 
the  continuance  of  the  action,  and  until  its 
final  judgment  therein. 

4.  Parties,  purchasers,  and  redemptioners  in 
foreclosure  proceedings  are  bound  by  the  decree. 


Redemption  can  be  made  subject  to  the  condi- 
tions therein  imposed;  and  a  redemptioner,  by 
redeeming,  becomes  the  assignee  of  the  purchas- 
er, succeeds  only  to  his  rights,  and  cannot  be 
heard  to  claim  under  one  portion  of  a  decree  and 
repudiate  the  balance. 

5.  "Die  respondent  having  redeemed  from  the 
purchaser  at  a  sale  under  a  decree  of  foreclosure 
for  a  portion  of  the  mortgage  debt,  and  the  lien 
of  the  mortgage  remaining  in  force,  by  the  terms 
of  the  decree,  after  the  sale,  it  waa  proper  for 
the  mortgagee,  after  maturity  of  the  entire  debt, 
to  apply  to  the  court  on  motion,  after  notice  to 
the  attorney  of  record,  for  an  order  for  the  sale 
of  the  property,  under  section  3502,  Rev.  St. 
189S,  and  the  redemptioner  was  not  entitled  to 
notice  of  the  motion. 

6.  Where  only  a  part  of  a  mortgage  debt  is 
due,  and  foredosure  on  that  part  is  desired,  but 
the  mortgfaged  premises  cannot  be  sold  in  parcels 
without  injury,  it  is  the  better  practice  to  malie 
a  complete  showing  to  the  court,  and  have  a  de- 
cree entered  accordingly.  Mortgage  sales  in  eq- 
uity will  be  controlled  by  courts  of  equity,  so 
that  no  injustice  may  be  done  to  either  party. 

7.  The  first  sale  from  which  respondent  re- 
deemed having  been  made  subject  to  the  lien  of . 
principal  and  interest  of  the  mortgage  debt  re- 
ferred to  in  the  decree,  and  which  formed  the 
basis  of  the  subsequent  sale,  all  rights  of  the  re- 
spondent except  the  right  to  redeem  therefrom 
were  extinguished  by  the  subsequent  sale. 

8.  Where  a  foreclosure  of  a  mortgage  Is  had 
before  the  whole  debt  is  due,  and  a  decree  di- 
rects a  sale  for  the  debt  due,  subject  to  the  lieu 
for  the  pert  not  due,  if  the  mortgagee,  the  hold- 
er of  the  entire  debt,  purchases,  and  receives  a 
deed  for  the  premises,  it  will  be  a  satisfaction  of 
the  whole  debt;  but,  if  redemption  is  made  from 
the  purchaser  by  the  mortgagor,  or  judgment 
creditor  of  the  mortgagor,  as  the  debt  was  not 
due  at  sale,  the  lieu  will  remain  in  force,  and  the 
mortgagee  may  again  foreclose  as  to  it. 

(Syllabus  by  the  Court.) 

Appeal  from  district  cottrt.  Salt  lAke 
county;   Ogden  Hiles,  Judge. 

Action  by  J.  A.  Dupee  against  the  Salt 
Lalte  Valley  Loan  &  Trast  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Re- 
versed. 

This  Is  an  action  In  ejectment  brought 
to  recover  possession  of  property  admitted 
to  be  In  possession  of  the  defendant.  Both 
parties  claim  title  through  a  foreclosure  pro- 
ceeding and  a  mortgage  given  by  John  W. 
Jones  and  wife  to  plaintiff,  John  A.  Dupee. 
Dupee  foreclosed  the  mortgage.  On  the  11th 
day  of  April,  1892,  Jones  and  wife  gave  a  trust 
deed  to  the  property  In  controversy  to  secure 
the  payment  to  appellant,  Dupee,  of  the  sum  of 
$0,000  and  interest,  wherein  Jones  and  wife 
covenanted  to  pay  all  taxes,  assessments,  and 
certain  ground  rents,  with  a  provision  that.  If 
these  agreements  and  covenants  were  not  ful- 
filled, Dupee  could  pay  the  same,  and  the 
amount  so  paid  should  be  considered  and  treat-  ■ 
ed  as  a  part  of  the  amount  secured  by  the  trust 
deed,  payable  forthwith,  and  that  upon  any 
breach  of  the  covenants  the  trust  deed  might 
be  foreclosed  to  pay  the  amount  of  the  Indebt- 
edness, ground  rent,  taxes,  and  interest. 
Default  was  made  In  the  payment  of  ground 
rent  and  taxes,  which  appellant  paid,  and 
on  the  26th  day  of  January,  1893,  an  action 
waa  commenced  against  Jones  and  wife  to 
foreclose  the  trust  deed  for  the  fall  amount 
of  principal,  interest,  ground  rent,  and  taxes. 
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Lis  pendens  was  filed  on  the  same  day  In 
the  office  of  the  county  recorder,  containing 
che  names  of  the  parties,  a  description  of 
the  property,  and  notice  of  the  action.  De- 
/endant  Jones  filed  his  answer,  denying  the 
■ippellant's  right  to  foreclose.  The  case  was 
tried  on  the  2d  day  of  May,  1893,  and  a  de- 
cree of  foreclosure  and  order  of  sale  made 
May  13,  1893.  In  this  proceeding  the  court 
found  that  there  was  due  the  defendant  from 
Tones  and  wife  |292,  with  interest;  that  be- 
ing the  sum  paid  for  ground  rents  and  taxes. 
The  court  also  found  "that  plaintiff  is  not 
entitled  to  a  foreclosure  for  the  entire  sum 
secured  by  the  note  and  mortgage  described 
in  the  plaintlfT's  complaint,  and  that  plain- 
tiff is  entitled  only  to  a  foreclosure  for  the 
amount  of  taxes  a^d  ground  rents  paid  by 
the  plaintiff  upon  the  premises  covered  by 
the  said  mortgage,  and  protected  by  the 
same;  and  that  the  principal  sum  of  six 
thousand  dollars  and  interest  thereon '  re- 
maiuB  a  lien  upon  said  premises;  and  that 
plaintiff  is  not  entitled  to  foreclose  the  same 
until  further  breach  of  covenants  in  said 
trust  deed  or  mortgage."  On  the  31st  day  of 
July,  1893,  the  property  in  controversy  was 
.sold  in  one  parcel  by  the  acting  United  States 
■narshal,  J.  B.  Ximmony,  on  said  decree,  to 
f'rank  B.  Stephens,  for  $397.60,  that  being 
che  amount  of  the  decree  and  expenses.  The 
uotice  of  sale  contained  a  description  of  the 
property  in  question  without  reservation, 
'iliere  were  present  at  the  sale  the  marshal, 
Mr.  Stephens,  and  Mr.  Hurd,  the  attorney 
for  Jones.  At  the  time  the  property  was 
offered  for  sale,  the  marshal  announced  that 
the  property  would  be  sold  subject  to  the  lien 
of  fG.OOO  referred  to  in  the  decree,  and  that 
part  of  the  decree  was  read  at  the  sale.  A 
certificate  of  sale  was  filed  with  the  county 
recorder.  On  the  14th  day  of  October,  1893, 
before  the  time  for  redemption  had  expired, 
the  respondent  redeemed  the  property  in 
controversy,  basing  it  upon  a  Judgment 
against  Jones  and  wife  In  favor  of  the 
National  Bank  of  the  Republic  for  the  sum 
of  $215,  which  was  assigned  to  respond- 
ent. The  notice  of  redemption  recited  that  It 
was  made  under  a  mortgage  dated  Septem- 
ber 18,  1893,  given  by  Jones  and  wife  to  the 
respondent  for  the  sum  of  $2,500.  This  last- 
named  mortgage  was  given  to  secure  a  prom- 
issory note  dated  April  1,  1891.  Six  months 
liaving  elapsed  after  the  sale,  the  marshal 
executed  a  deed  for  the  property  to  the  re- 
spondent by  virtue  of  such  redemption.  The 
respondent  claims  title  under  this  deed. 
Tliereafter  Jones  defaulted  In  payment  of 
Interest  upon  the  principal.  On  October  20, 
1894,  the  appellant,  Dupee,  made  a  motion 
in  said  cause  for  a  further  decree  of  fore- 
closure and  sale  because  of  such  default  in 
the  payment  of  Interest.  Notice  of  this  mo- 
tion was  served  on  the  attorney  for  Jones. 
On  the  hearing,  February  6,  1895,  the  prin- 
cipal having  become  due,  the  court  made  a 
decree  and  order  of  sale  reciting  the  former 


decree,  and  that  the  property  was  first  sold 
subject  to  the  lien  of  said  principal  sum; 
that  the  principal  sum,  with  interest,  bad 
become  due;  and  entered  a  Judgment  for  the 
sum  of  $6,511.20,  with  attorney's  fees  and 
costs;  ordered  the  property  to  be  sold  to 
satisfy  the  same,  and  that  the  defendants 
and  all  other  persons  claiming  to  have  ac- 
quired any  interest  in  the  premises  subse- 
quent to  the  filing  of  said  notice  of  Us 
pendens  be  barred  and  foreclosed.  The  prop- 
erty was  sold  under  this  decree  May  24, 
1895,  after  due  notice,  to  appellant,  Dupee, 
for  the  sum  of  $6,925.35,  and  a  certificate 
of  sale  duly  recorded.  On  December  4,  1895, 
the  marshal  conveyed  the  property  to  appel- 
lant under  such  sale.  The  appellant  claims 
under  this  deed.  The  record  shows  that  the 
attorney  for  the  respondent  testified,  in  sab- 
stance,  that  the  Judgment  was  purchased 
by  respondent  at  a  small  discount,  in  order 
to  make  the  redemption,  and  that  the  second 
mortgage  was  given  to  secure  a  prior  in- 
debtedness, and  to  tack  It  on  the  Judgment 
if  the  appellant  should  redeem  from  the 
respondent;  that  he  examined  the  first  de- 
cree, and  consulted  with  Mr.  Hurd,  the  at- 
torney of  record  for  Mr.  Jones,  as  to  the 
legal  effect  of  the  decree;  and  that  he  heard 
there  was  a  lien  for  a  part  of  the  amount 
mentioned  in  the  mortgage,  that  be  saw  it 
in  the  papers  in  the  case.  The  case  was 
tried  by  the  court  without  a  Jury.  Findings 
were  made  and  Judgment  rendered  in  favor 
of  the  defendant  corporation.  From  this 
Judgment  the  plaintiff  appeals. 

Stephens  &  Smith,  for, appellant  Pierce, 
Critchlow  &  Barrette,  for  respondent. 

MINER,  J.  (after  staUng  the  facts).  It  Is 
urged  by  the  respondent  that  In  the  mar- 
shal's deed  to  Stephens  and  In  his  notice  and 
certificate  of  sale  no  mention  was  made  that 
the  sale  was  had  subject  to  the  lien  for  the 
principal  sum  due  upwi  the  mortgage,  as 
provided  in  the  decree,  and  that  the  respond- 
ent took  the  property  by  its  redemption  free 
from  the  lien  claimed  to  be  reserved  in  the 
decree,  and  that  the  sale  to  Stephens  without 
such  reservation  vested  the  title  in  the  re- 
spondent as  redemptloner.  At  the  time  the 
decree  was  entered,  the  court  found  no  part 
of  the  principal  due,  but  did  find  that  the 
ground  rents  and  taxes  were  due  and  had 
been  paid  by  the  plaintiff  under  the  provi- 
sions of  the  deed,  and  granted  a  decree  for 
the  sale  of  the  property  for  that  amoont: 
but  decreed  that  the  plaintiff  was  then  en- 
titled to  a  foreclosure  for  the  entire  stun  se- 
cured by  the  mortgage,  that  the  principal 
sum  of  $6,000  and  interest  remained  a  lien 
on  the  mortgaged  premises,  and  that  the  plahi- 
tlff  was  not  entitled  to  foreclose  the  same  for 
that  sum  until  a  further  breach  of  cove- 
nants In  the  trust  deed.  The  record  shows 
that  lis  pendens  was  duly  filed;  that  the  mar- 
.siial,  at  the  time  of  the  first  sale,  publldy 
announced  that  It  was  made  subject  to  tli» 
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lien  of  the  mortgage,  and  publicly  read  the 
clause  In  the  decree  providing  that  the  mort- 
ga(!»!  wad  a  Hen  upon  the  premises  for  the 
reiiiuiuin^  debt  secured  to  be  paid  by  the 
morigage.  It  is  claimed  that  evidence  of  this 
announeement  was  not  admissible.  We  are 
of  the  opiiiion  that- this  evidence  was  admis- 
sible. It  shows  that,  Independent  of  the  de- 
cree, the  appellant  did  not  intend  to  waive 
or  release  the  lien  of  the  mortgage  for  the 
balftiice  <>t  the  debt  covered  by  the  decree, 
anil  cnat  uU  persons  at  the  sale  had  notice 
of  the  il«n  reserved  In  the  decree  outside  of 
thi!  notice  contained  In  the  decree  itself. 
Th*  aec'iet;  directed  the  principal  sum  owing 
upon  the  mortgage  to  remain  a  lien  upon  the 
prtiuises,  and  the  first  sale  was  made  under 
an  announcement  by  the  marshal  to  that 
effect.  There  is  nothing  In  the  statute  re- 
quiring such  announcement  to  be  incorpor- 
ated Into  the  certificate,  notice,  or  deed,  and 
the  failure  of  the  marshal  to  so  Incorporate 
it  does  not  modify  or  affect  the  original  de- 
cree, or  waive  or  release  the  lien  reserved 
in  the  decree.  The  marshal  had  no  power 
to  set  aside  or  annul  a  decree  of  the  court. 
It  was  sufficient  in  this  case,  although  not  of 
vital  importance,  that  the  marshal  announc- 
ed the  lien  at  the  time  of-  the  sale.  By  this 
means  all  persons  present,  including  the  at- 
torneys In  the  case,  had  actual  notice. 
Hughes  V.  Frisby,  81  ni.  193;  Spalding  v. 
Chandler,  160  U.  S.  394,  16  Sup.  Ct  360; 
2  Jones,  Mortg.  f  1547.  When  the  foreclosure 
suit  was  commenced  a  Us  pendens  was  filed. 
The  defendants  and  their  attorneys  knew  of 
and  had  actual  notice  of  the  pendency  of  the 
action,  and  the  subsequent  rendition  of  the 
decree,  and  that  the  mortgage  Hen  was  stHl 
upon  the  land.  The  object  of  notice  of  lis 
pendens  is  to  keep  the  subject  of  the  suit, 
or  res,  within  the  power  and  control  of  the 
court  until  the  Judgment  or  decree  shall  be 
entered,  so  that  courts  can  give  effect  to  their 
Judgments,  and  that  the  public  shall  have 
notice  of  the  pendency  of  the  action.  Lis 
pendens  may  be  defined  to  be  the  Jurisdic- 
tion, power,  or  control  which  courts  acquire 
over  property  Involved  in  a  suit  pending  the 
continuance  of  the  action,  and  until  its  final 
Judgment  therein.  This  constructive  notice 
of  filing  the  complaint  as  required  by  the 
statute  is  equivalent  to  actual  notice.  13 
Am.  &  Eng.  Enc.  Law,  p.  869;  Whittaker  v. 
Greenwood,  17  Utah,  — ,  53  Pac.  736.  The 
purchaser  at  a  public  sale  must  take  notice 
of  the  terms  of  the  decree.  Trust  Co.  v. 
Hamer  (Xeb.)  72  N.  W.  1042.  The  decree 
•was  a  matter  of  public  record,  and  notice  to 
the  parties,  and  all  persons  claiming  through 
and  under  them,  that  the  Hen  of  the  mort- 
gage remained  on  the  property.  The  parties, 
the  purchaser,  and  the  attorneys  for  the  par- 
ties were  present  at  the  sale,  with  notice  of 
the  decree,  and  are  supposed  to  have  known 
Its  terms,  and  are  bound  by  its  provisions. 
The  respondent,  by  its  attorney,  e.xnmined 
the  decree  before  his  client  redeemed.    By 


the  decree  it  was  not  Intended  that  the  Hen 
of  the  mortgage  for  principal  and  Interest 
should  be  extinguished  by  a  sale  thereunder 
for  ground 'rent  and  taxes,  even  if  the  sale 
be  made  to  the  mortgagor  or  Judgment  cred- 
itor. The  parties,  purchasers,  and  redemp- 
tioners  were  anchored  to  the  decree,  and 
were  bound  by  It,  and  cannot  escape  its  pro- 
visions. If  the  clause  referred  to  had  not 
been  contained  in  the  decree,  a  different  con- 
clusion might  be  .reached.  By  redeeming, 
the  respondent  became,  by  operation  of  law, 
the  assignee  of  the  purchaser,  and  succeeded 
to  his  rights,  and  no  more.  When  the  decree 
imposed  conditions  to  the  sale,  respondent 
redeemed  subject  to  those  conditions.  It 
claims  title  under  that  decree  now.  It  can- 
not be  heard  to  claim  under  a  part  of  the 
decree  that  is  advantageous  to  it,  and  reject 
that  part  which  Is  to  Its  disadvantage.  It 
redeemed  under  it,  claims  title  under  it,  and 
Is  bound  by  It.  At  most  the  respondent  was 
but  a  Judgment  creditor.  By  the  provisions 
of  the  decree  all  persons  claiming  under 
Jones,  and  all  persons  having  liens  by  Judg- 
ment or  otherwise  subject  to  the  mortgage, 
or  subsequent  to  the  filing  of  the  lis  pendens, 
were  forever  barred  and  foreclosed.  As 
owner  of  the  Judgment,  respondent  had  a 
right  to  redeem,  and  pay  the  Hen  created  by 
the  decree,  and  nothing  more.  Respondent, 
a  Judgment  creditor  of  the  mortgagor,  having 
redeemed  from  the  purchaser,  the  mortgage 
debt  being  due  at  the  time  of  the  sale,  the 
lien  continued  to  remain  in  force,  under  the 
decree,  after  the  sale.  Under  such  circum- 
stances, it  was  proper  for  the  mortgagee  on 
motion,  after  due  notice  to  the  attorney  of 
record  in  the  case,  if  an  appearance  had  been 
had,  to  obtain  an  order  for  the  sale  of  the 
property,  under  section  3502,  Rev.  St.  1808.  It 
would  not  be  necessary  to  serve  this  notice 
of  motion  on  the  redemptloner  or  Judgment 
creditor,  as  claimed  by  the  respondent  It 
was  sufficient  to  serve  It  on  the  attorney 
of  the  defendants  who  had  appeared  In  the 
action. 

It  was  held  in  Hughes  ▼.  Frisby,  81  Dl.  188: 
"Where  a  foreclosure  of  a  mortgage  Is  had 
before  the  whole  debt  is  due,  and  the  decree 
directs  a  sale  for  the  debt  due,  subject  to  the 
Hen  for  the  part  not  due,  if  the  mortgagee,  the 
holder  of  the  entire  debt,  purchases,  ftnd  re- 
ceives a  deed  for  the  premises.  It  will  be  a 
satisfaction  of  the  whole  debt;  but  If  re- 
demption is  made  from  the  purchaser  by  the 
mortgagor,  or  Judgment  creditor  of  the  mort- 
gagor, the  debt  not  due  at  sale  and  the  Hen 
wiU  remain  in  force,  and  the  mortgagee  may. 
again  foreclose  as  to  It."  Hocker  v.  Reas,  18 
Cai  651;  Bank  v.  Godfrey,  77  Cal.  612,  20 
Pac.  142.  Section  3502,  Rev.  St.  1898,  pro- 
vides: "If  the  debt  for  which  the  mortgage. 
Hen,  or  Incumbrance  Is  held,  is  not  all  due, 
as  soon  as  sufficient  of  the  property  has  been 
sold  to  pay  the  amount  due,  with  costs,  the 
sale  must  cease,  and  afterwards,  as  often  as 
more  becomes  due  for  principal  or  interest. 
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the  conrt  may,  on  motion,  order  more  to  be 
sold.  But  if  the  property  cannot  be  sold  in 
portions  without  injury  to  the  parties,  the 
whole  may  be  ordered  to  be  sold  ip  the  first 
Instance,  and  the  entire  debt  and  costs  paid, 
there  being  a  rebate  of  interest  where  such 
rebate  is  proper."  Otir  statute  is  like  that  of 
California.  Under  this  statute  it  is  held  in 
California  that:  "The  proper  practice  under 
the  Code  is  to  apply  by  ruotlon,  and  not  by 
petition,  for  a  sale  of  more  of  the  mortgaged 
premises  as  often  as  more  becomes  due  for 
principal  or  Interest  •  *  •  xhe  failure 
to  sell  any  portion  of  mortgaged  property  un- 
der a  decree  of  sale  for  a  first  Installment  of 
interest  will  not  prevent  a  sale  of  the  whole 
property  on  motion  when  the  unmatured  por- 
tions of  the  note  fall  due.  The  provision  of 
the  Code  authorizing  the  court  on  motion  to 
order  more  to  be  sold  after  a  previous  sale  of 
sufficient  of  the  property  to  pay  the  amount 
due  is  construed  to  be  for  the  benefit  of  the 
debtor,  and  not  to  Impose  upon  him  the  cost 
of  several  sales."  Bank  v.  Godfrey,  supra. 
The  statute  imlnts  out  the  proper  procedure 
In  such  cases.  Under  it,  If  the'' debt  secured 
Is  not  all  due,  as  soon  as  sufilclent  of  the 
property  has  been  sold  to  satisfy  the  amount 
decreed  to  be  paid  the  sale  should  cease,  and 
thereafter,  as  soon  as  more  becomes  due  for 
principal  or  interest,  the  court  may  or  may 
not,  in  the  same  proceeding,  order  more  sold. 
But,  If  it  is  made  to  appear  to  the  court  in  the 
first  instance  that  the  property  cannot  be 
divided  or  sold  In  portions  without  injury  to 
the  parties,  the  whole  may  be  ordered  sold, 
and  the  entire  debt  and  costs  paid,  making 
proper  rebate  in  interest.  The  decree  per- 
mits a  sale  of  the  property,  or  so  much  there- 
of as  may  be  necessary  to  satisfy  the  decree, 
and  which  may  be  sold  separately  without 
material  injury  to  the  parties,  to  be  sold.  In 
this  case,  the  mortgage  not  being  due,,  it 
would  have  been  better  practice,  if  the  facts 
justified,  to  have  made  a  showing  to  the  conrt 
that  the  property  was  so  situated  that  It 
could  not  be  sold  in  portions  without  injury 
to  the  parties,  and  thereon  to  have  obtained 
a  decree  for  sale  accordingly.  Then  the  sale 
could  have  been  made  in  one  parcel,  without 
any  question  arising  thereon,  and  without 
calling  upon  the  officer  to  act  upon  bis  judg- 
ment or  discretion  to  sell  the  property  in  par- 
cels 6r  as  a  whole.  Or  if  it  appeared  to  the 
court  that  the  property  could  be  divided  and 
sold  In  parcels  without  injury  to  the  parties, 
then  the  decree  should  have  been  rendered 
accordingly;  The  proceeding  to  obtain  the 
order  on  motion  for  the  sale  of  the  property 
under  the  decree  was  In  conformity  with  the 
statute.  The  appellant,  under  bis  decree,  ob- 
tained a  title  to  the  mortgaged  premises,  but 
subject  to  redemption  by  those  in  a  position 
to  redeem.  The  first  sale  to  Stephens,  from 
which  respondent  redeemed,  was  made  sub- 
ject to  the  lien  of  the  principal  and  interest  of 
the  mortgaged  delrt  referred  to  in  the  decree, 
and  all  rights  of  the  respondent,  except  to 


redeem,  were  extinguished  by  the  subsequent 
sale  to  appellant  under  such  decree  and  or- 
der. Mortgage  sales  in  equity  will  be  con- 
trolled by  courts  of  equity,  so  that  no  Injus- 
tice may  be  done  to  either  party.  Campbell 
V.  Macomb,  4  Johns.  Ch.  S34. 

Other  questions  are  discussed  in  the  briefs 
of  the  respective  counsel;  but,  upon  careful 
examination,  we  find  that  the  findings  and 
judgment  appealed  from  are  erroneous,  and 
not  sustaUied  by  the  evidence.  The  case  is 
reversed,  and  remanded  to  the  district  court, 
with  directions  to  set  aside  the  judgment  and 
findings,  and  to  enter  findings  and  judgment 
in  favor  of  the  appellant,  as  prayed  for  In  the 
complahit.    Appellant  Is  entitled  to  costs. 

BARTCH,  0.  J.,  and  BASKIN,  J„  ooncor. 


(20  Utab,  1U> 

WOODWARD  V.  EDMUNDS. 

(Supreme  Conrt  of  Utah.     June  27,   1899.) 

REPLEVIN  —  WRONOPDL  TAKING  —  DEMAND- 
WHERE  CAUSE  OF  ACTION  AROSE— SHEEP 
CONTRACT— WHEN  A  BAILMENT,  AND  NOT  A 
SALE  —  CONTRACT  AMBIGUOUS— CONSTRUC- 
TION BT  PARTIES— UNSIGNED  CONTRACT- 
WHEN  INVALID. 

1.  In  an  action  in  xeplevin,  where  the  grava- 
men of  the  action,  as  shown  by  the  pleadings,  is 
the  wrongful  taking  and  unlawful  detention,  the 
only  issue  is  the  taking,  no  demand  was  neces- 
sary, and  the  cause  of  action  arose,  under  Const, 
art.  8,  §  5,  In  the  county  where  the  unlawful 
taking  and  detention  occurred. 

2.  A  c(jn  tract  or  lease  of  a  certain  number  of 
sheep  by  E.  to  W.  on  shares  for  a  certain  period 
of  time,  providing  ■  for  payment  of  a  certain 
amount  of  wool  per  head  and  a  fixed  increase  per 
100  head  delivered,  and  providing  for  a  redeliv- 
ery of  the  shet-p,  is  a  bailment,  and  not  a  sale. 

3.  Where  there  is  ambiguity  in  a  contract,  a 
practical  construction  given  it  hy  the  parties  be- 
fore controversy  arose  should  be  adopted  by  the 
court.  I 

4.  A  contract  never  signed  by  one  of  the  pai^ 
tie«  to  be  bound  thereby  cannot  be  held  to  be 
valid,  where  at  the  time  of  drawing  up  the  in- 
strument there  was  a  controversy  about  sureties, 
and  one  party  signed  and  left  the  agreement 
with  the  other,  and  went  away  without  famish- 
ing security,  and  there  is  no  evidence  to  show  a 
waiver  of  security  thereafter. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Seventh  district; 
Jacob  Johnson,  Judge. 

Action  by  James  C.  Woodward  against 
John  Edmunds.  Judgment  for  plaintlEF.  De- 
fendant appeals.    Reversed. 

Brown  &  Henderson  and  Alex  O.  Suther- 
land, for  appellant  Warneif  Sc  Houtz,  Ferdi- 
nand Ericksen,  and  S.  X.  Christensen,  for 
respondent, 

BARTCH,  C.  3.  This  was  an  action  In  re- 
plevin to  obtain  possession  of  2,173  head  of 
sheep,  or  judgment  for  their  value  in  the 
event  that  delivery  could  not  be  made.  The 
plaintiff  recovered  Judgment  for  2.016  head, 
which  included  1,627  delivered  to  him  oa  the 

1  See  Pony  v.  Salt  Lake  City,  40  Pac.  206,  H 
Utah,  Sai,  5*42. 
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writ,  and  389  head  for  which,  they  not  hav- 
ing been  delivered,  a  money  judgment  was 
rendered  In  the  sum  of  $641.85.  The  com- 
plaint was  filed  on  September  20,  1897,  and  it 
was  alleged,  inter  alia,  that  on  August  26, 
IBS'!,  at  Orangevllle,  Emery  county,  Utah, 
the  plaintiff  was  the  owner  and  entitled  to 
the  possession  of  2,173  bead  of  sheep,  of  the 
value  of  $3,802.75;  that  the  defendant  on 
the  day  last  mentioned,  at  the  county  of 
Emery,  wrongfully  took  said  sheep  from  the 
plaintiffs  possession;  and  that  upon  demand 
made  therefor  the  defendant  refused  to  deliv- 
er possession  to  plaintiff,  and  continued  to 
withhold  the  same.  The  judgment  demand- 
ed was  for  the  possession  of  the  sheep,  or, 
If  delivery  could  not  be  had,  for  their  value. 
The  allegations  of  ownership  and  right  of 
possession  of  plaintiff,  and  unlawful  taking 
and  wltliholdlng  by  defendant,  and  demand, 
were  all  specifically  denied  in  the  answer  fil- 
ed September  30,  1^7.  It  was  then  set  up  in 
the  answer,  as  an  affirmative  defense,  that 
1,900  head  of  the  sheep  belonged  to  the  de- 
fendant, and  at  the  time  of  the  taking  were  In 
the  possession  of  the  plaintiff  under  a  lease 
made  about  June,  1887,  to  be  cared  tot  and 
herded  by  the  plaintiff,  at  a  certain  rental 
as  to  wool  and  increase,  until  September, 
1897,  when  they  were  to  be  returned  to  the 
plaintiff  at  Wales,  Sanpete  county,  -  Utah; 
and  that  when,  on  August  26,  1897,  the  de- 
fendant took  the  herd  at  Orangeville,  and 
drove  them  to  his  place  ^t  Wales,  the  title 
of  the  sheep  was  In  the  defendant,  and  they 
belonged  to  him.  Under  these  pleadings,  the 
cause  was  tried  before  the  court  without  a 
Jury. 

We  will  first  notice  the  question  of  juris- 
diction. As  the  pleadings  thus  stood,  the 
gravamen  of  the  action  w»3  the  wrongful 
taking  and  unlawful  detention.  If  the  tak- 
ing was  wrongful,  then  the  detention  was 
unlawful  from  the  first,  and  continued  so. 
At  common  law  the  action  would  have  been 
replevin  in  the  cepit,  which  resembles  the 
old  cemmon-law  trespass  vl  et  armis,  and 
puts  In  issue  only  the  taking,  and  In  such 
case,  the  taking  being  wrongful,  no  demand 
for  a  return  of  the  property  was  necessary 
before  the  bringing  of  suit  Nor,  under  our 
system.  Is  a  prior  demand  necessary,  where 
the  suit  is  to  recover  property  tortlously  tak- 
en. PhU.  Code  PI.  i  492;  Cobbey,  Repl.  {  8; 
McNally  v.  ConnoUy,  70  Cal.  3,  11  Pac.  320; 
Surles  v.  Sweeney,  11  Or.  21,  4  Pac.  469. 
The  Alleged  invasion  of  the  plaintiff's  rights 
occurred  In  Emery  county.  Both  the  unlaw- 
ful taking  and  detention  of  property,  the 
things  which  gave  rise  to  his  cause  of  action 
In  tbef  first  Instance,  took  place,  as  appears 
from  the  pleadings  above  referred  to,  in  that 
county;  and,  under  our  constitution,  article 
8,  {  5.  the  district  court  in  Sanpete  county 
iiad  no  Jurisdiction  to  try  the  case.  The  de- 
mand made  for  the  return  of  the  property, 
as  we  have  seen,  was  not  necessary  to  the 
bringing  of  the  action  for  the  wrongful  tak- 
57  P.-M 


ing  and  detention,  and  therefore  constituted 
no  part  of  the  cause  of  action,  and  could  not 
affect  the  question  of  venue.  It  Is  a  funda- 
mental right  of  every  defendant  in  an  action 
in  this  state  to  have  the  same  commenced 
and  tried  within  the  county  where  the  act 
which  gave  rise  to  the  cause  of  action  occur- 
red, subject  to  a  change  of  venue  In  such 
cases  as  may  be  provided  by  law.  This  court 
so  held  in  Konold  v.  Railway  Co.,  16  Utah, 
151,  51  Pac.  256,  where  it  was  said:  "Though 
a  court  has  jurisdiction  of  the  subject-matter 
of  an  action  commenced  in  the  county  where 
the  cause  arose,  and  power  to  hear  and  de- 
termine the  cause,  and  render  judgment  there- 
in, yet  the  same  court,  in  a  like  case,  brought 
before  it  in  the  first  Instance,  has  no  such 
jurisdiction  and  power,  if  it  appear  as  a  fact 
that  the  cause  arose  in  another  county,  or 
without  the  territorial  limits  of  Its  Jurisdic- 
tion; and  if  the  court  assumes  jurisdiction 
under  the  circumstances  last  indicated,  and 
attempts  to  bear  and  determine  a  cause,  any 
judgment  which  it  may  render  will  be  null 
and  void,  and  of  no  effect  whatever.  The 
only  power  it  has,  under  such  drcumstan- 
ces.  Is  to  dismiss  the  case.  The  objection 
that  the  court  has  no  jurisdiction  to  hear  and 
determine  the  cause  cannot  be  waived."  Ir- 
rigation Co.  v.  Mclntyre,  16  Utah,  398,  62  Pac. 
628;  Condon  v.  Leipsiger  (Utah)  55  Pac.  82; 
Brovni  v.  Bach  (Utah)  53  Pac  991;  Mosby 
V.  Glsbom  (Utah)  54  Pac.  121.  The  force  of 
the  foregoing  principles  and  rules  of  law  was 
doubtless  recognized  by  counsel  for  the  re- 
spondent at  the  trial  of  the  cause;  for,  as 
shown  by  the  record,  after  the  testimony  on 
l>oth  sides  had  about  all  been  Introduced  at 
the  argument  of  the  question  of  Jurisdiction, 
they  sought  for  and  obtained  leave  of  court 
to  amend,  and  thereupon  did  amend,  their 
complaint  The  purpose  of  the  amendment 
evidently  was  to  so  change  the  pleadings  as 
to  make  them  conform  to  what,  at  common 
law,  was  replevin  In  the  detlnet,  to  avoid  the 
fatal  effects  of  the  venue  as  laid  in  the  orig- 
inal complaint  which  would  have  rendered 
a  dismissal  of  the  action  imperative.  When 
the  action  is  such  as  would  constitute  re- 
plevin in  the  detinet  a  demand  and  refusal 
must  be  alleged  in  the  complaint;  for  that 
action  lies  (where  the  original  taking  was 
not  wrongful)  where  the  defendant  came  law- 
fully into  possession  of  the  goods  or  chattels, 
but  was  bound  to  relinquish  possession  upon 
demand  made  therefor,  and  upon  demand 
and  refusal  continues  to  retain  them  wrong- 
fully. In  such  case  there  is  no  wrongful 
detention  and  no  right  of  action  until  a  de- 
mand is  made  and  met  with  a  refusal.  Phil. 
Code  PI.  §  492;  3  Bl.  Coram.  151-153;  Camp- 
bell v.  Jones,  38'  Cal.  507.  It  follows  that 
Immediately  at  the  time  when  and  place 
where  the  demand  and  refusal  occur  the- 
cause  of  action  arises,  and  not  until  then. 
Hence  when,  as  In  this  state,  the  wrongful 
detention  Is  the  gist  of  the  action,  the  case 
must  be  tried  in  the  county  where  the  proo- 
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erty  Is  found  and  demand  made.  Whether, 
however,  'the  wrongful  detention,  or  the 
wrongful  taking  and  detention,  be  the  gist 
of  the  action,  in  either  case,  the  plaintiff,  in 
replevin,  in  order  to  recover,  must  show 
that  at  the  time  of  bringing  the  action  he 
had  the  right  of  immediate  possession.  3  Bl. 
Comm.  145;  I  Chit.  Pi.  163;  Phil.  Code  PI.  §8 
90,  106;  Cobbey,  Repl.  §  1124;  O'Connor  v. 
Blalie,  29  Cal.  313;  Whitwell  v.  Wells,  24 
PJclc.  25,  33;  Johnson  v.  Neale,  6  Allen,  227. 
In  the  case  at  bar,  it  docs  not  appear,  as 
we  view  the  evidence  before  us,  that  the 
plaintiff,  at  the  time  when  this  action  was 
brought,  had  any  title  in  the  property,  or  any 
right  of  possession  therein,  which  would  en- 
title him  to  maintain  this  action,  even  if  the 
venue  was  properly  laid  In  Sanpete  county 
under  the  amended  complaint.  If  we  are 
right  in  this,  then.  If  it  were  conceded  that. 
In  the  amended  complaint,  the  plaintiff  stat- 
ed a  case  which  was  triable  in  Sanpete  coun- 
ty, and  that  the  amendment  was  properly 
admitted,  still  the  plaintiff  has  shown  no 
right  of  recovery  in  this  form  of  action. 
Whether,  then,  the  cause  were  tried  in  San- 
pete or  Emery  county  would  malie  no  differ- 
ence, as  will  presently  be  seen.  For  this  rea- 
son, we  shall  refrain  from  deciding  the  ques- 
tion whether  or  not  the  court  transcended  its 
power  in  authorizing  the  amendment  to  the 
complaint,  and  proceed  to  determine  the 
rights  of  the  parties  as  shown  by  the  record 
and  their  contracts  in  evidence.  It  appears 
that  about  October,  1894,  the  defendant  leas- 
ed, by  contract  in  writing,  to  the  plaintiff 
and  one  Barentsen  1,461  head  of  sheep  on 
shares  until  September  1,  1895;  the  lessor  to 
receive  a  wrtaln  amount  of  the  wool  and  in- 
crease of  the  herd.  The  sheep  had  the  de- 
fendant's permanent  marlc  on  them,  and  were 
to  be  returned  to  him  at  his  place  in  Wales 
at  the  expiration  of  the  lease.  The  next 
year,  about  September,  1895,  the  herd  then 
numbering  1,606  head,  was  again  leased  to 
the  same  parties,  under  similar  terms  and 
conditions,  until  the  1st  of  September,  1896. 
After  the  expiration  of  this  contract,  there 
were  delivered  to  the  defendant  1,753  head, 
and  about  October  10,  1896,  were  leased  to 
the  plaintiff  until  June  15,  1897;  Barentsen 
no  longer  continuing  as  a  lessee.  Under  this 
lease  the  sheep,  at  the  expiration  of  the 
term,  were  to  be  delivered  at  defendant's 
home  same  as  previously;  but  about  .June  10, 
1897,  the  defendant  went  to  Orangevllle,  Em- 
ery county,  where  the  sheep  were,  and  they 
were  delivered  to  him  there.  It  appears  that 
defendant's  sheep  were  always  marked  with 
his  own  permanent  mark.  The  number  de- 
livered to  defendant  on  June  10.  1897,  was 
1,900  head,  and  they  were  again  leased  to 
plaintiff  by  written  contract  as  follows: 
"This  agreement,  made  this  10th  day  of 
June,  1897,  between  John  Edmunds,  of 
Wales,  Sanpete  county,  Utah,  party  of  thfe 
first  part,  and  James  C.  Woodward  &  Sons, 
of  Orangevllle,  Emery  county,  Utah,  parties 


of  the  second  part,  witnesseth  that  the  said 
John  Edmunds,  in  consideration  of  the  cove- 
nants on  the  part  of  the  parties  of  the  sec- 
ond part  'hereinafter  contained,'  doth  cove- 
nant and  agree  to  and  with  the  said  Wood- 
ward &  Sons  that  he  let  and  deliver  to  the 
said  Woodward  &  Sons  (1,900)  nineteen  hun- 
dred head  of  sheep  on  shares  until  Septem- 
ber 1,  1897,  and  the  said  Woodward  &  Sons, 
in  consideration  of  which,  doth  covenant  and 
agree  to  and  with  the  said  John  Edmunds  to 
pay  two  pounds  of  wool  per  head  and  eight 
increase  per  hundred  head,  and  no  sheep  to 
be  disposed  of  from  herd  or  herds  without 
the  consent  of  the  said  John  Edmunds, — wool 
to  be  delivered  at  Wales  at  the  time  the 
sheep  are  shorn;  1,897  sheep  to  be  delivered 
at  Wales  on  or  before  Septeniber  1,  1897,  to 
the  said  John  Edmunds  or  his  agent,  and  am 
to  have  a  fair  cut  of  the  herd  or  herds  and 
in  good,  sound  condition,  and  uipped.  It  is 
mutually  agreed  that  all  the  covenants  'here- 
in contained'  shall  extend  to  and  be  obliga- 
tory upon  the  heirs,  executors,  administra- 
tors, and  assigns  of  the  respective  parties 
herein  named.  In  witness  whereof,  we  have 
hereunto  set  our  bands  and  seals  the  day 
and  year  first  above  written.  James  C. 
Woodward.  James  F.  Woodward.  John  Ed- 
munds." The  terms  of  this  agreement  are 
quite  similar  to  those  in  all  the  former  agree- 
ments above  referred  to,  and  it  will  be  no- 
ticed that  the  contract  continued  in  force 
only  from  June  10,  to  September  1,  1897. 

The  appellant  contends  that  the  transac- 
tion evidenced  by  this  contract  was  a  mere 
bailment,  and  that  the  title  to  the  sheep  re- 
mained in  him,  while  the  respondent  insists, 
and  the  court  so  found  and  held,  that  It  was 
an  absolute  sale,  and  that  the  title  to  the 
sheep  passed  to  the  respondent  on  June  10, 
1897,  when  the  contract  was  made.  We  are 
of  the  opinion  that  the  position  of  the  re- 
spondent is  not  well  founded,  and  that  the 
court  erred  in  finding  and  holding  that  the 
transaction  was  a  sale.  There  are  no  words 
of  sale  in  the  Instrument,  no  language  what- 
ever showing  a  transfer  of  title,  or  a  provi- 
sion to  pay  for  the  property.  Nor  does  the 
language  employed  indicate  that  It  was  the 
Intention  of  the  parties  that  the  transaction 
should  be  a  sale  of  the  property.  On  the 
contrary,  the  instrument  contains  an  express 
provision  that  no  sheep  should  be  "disposed 
from  herd  or  herds  without  the  consent  of 
said  John  Edmunds,"  who  was  the  lessor. 
The  mere  facts  that  the  lessee  was  to'  pay 
the  rental  In  wool  and  certain  portion  of  ia- 
crease,  and  at  the  expiration  of  the  term  to 
deliver  for  the  original  numlier  of  sheep  a 
"fair  cut  of  the  herd  or  herds,"  are  not  suffi- 
cient, under  the  circumstances,  to  show  tliat 
the  parties  Intended  a  sale.  It  Is  clearly 
shown  by  the  evidence  that  the  sheep  deliv- 
ered by  the  lessor  to  the  lessee  were  all  dis- 
tinctly marked  with  the  lessor's  permanent 
biark  the  same  as  on  previous  occasions 
when  they  were  so  leased;  that  the  contract 
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In  fact  as  well  as  by  its  terms  was  to  expire 
on  September  1,  1897;  and  that  it  extended 
through  a  period  of  time  when  there  was  not 
lilcely  to  be  an  increase  of  the  herd,  unless 
by  the  lessee  receiving  sheep  from  other 
parties.  Under  these  circumstances,  not- 
withstanding the  fact  that  the  agreement 
contains  a  clause  that  the  sheep  to  be  re- 
turned shall  be  a  "fair  cut"  of  the  herd,  such 
agreement  being  doubtless  a  mere  copy  of 
the  former  contract  between  the  parties,  It 
would  not  seem  unfair  to  assume  that  in  this 
particular  instance  the  parties  intended  a 
return  x>n  September  1,  1897,  of  the  identical 
sheep.  But,  even  if  the  time  and  duration 
of  the  contract  had  been  such  that  a  natural 
increase  bf  the  flock  might  have  been  ex- 
pected, still  the  facts  are  not  such  as  would 
warrant  the  court  in  finding  and  holding 
that  the  transaction  was  an  absolute  sale. 
A  similar  contract  was  before  the  supreme 
court  of  California  in  Hoblnson  v.  Haas,  40 
Cal.  474.  In  that  case  It  appeared  that  the 
"plaintiff  owned  a  large  number  of  sheep, 
and  contracted  with  O.  G.  Rood  to  keep  them 
for  a  certain  length  of  time  in  Santa  Barbara 
county  upon  the  terms  that,  at  the  end  of 
that  time,  the  original  number  -  of  sheep 
should  be  made  good  to  plaintiff  out  of  the 
flock,  and  the  Increase,  if  any,  divided  be- 
tween plaintiff  and  said  Rood."  The  con- 
tract, it  seems,  was  for  three  years.  Rood, 
after  delivery  to  him,  cared  for  and  main- 
tained the  sheep  for  a  large  portion  of  the 
time,  and  then  in  March,  1865,  sold  the  same 
to  Haas,  the  defendant,  who  In  June  follow- 
ing was  informed  that  the  sheep  belonged  to 
the  plaintiff.  After  learning  of  the  sale,  the 
plaintiff  demanded  the  sheep  from  Haas, 
and,  iipon  his  refusal  to  deliver  them, 
brought  suit  and  recovered  judgment  for  the 
same.  The  appellate  court,  in  affirming  the 
Judgment,  In  part  said:  "There  is  nothing 
In  the  point  that  the  contract  of  May,  1863, 
between  Robinson  and  Rood,  constituted 
them  partners.  It  was  simply  an  employ- 
ment of  Rood  to  take  care  of  Robinson's 
sheep  upon  the  terms  that,  at  the  end  of 
three  years,  the  original  number  of  2,000 
head  should  first  be  returned  to  Robinson, 
and  then  the  increase  should  be  equally  di- 
vided between  Robinson  and  Rood.  At  the 
time  Rood  sold  to  Haas  there  was  no  In- 
crease whatever  over  the  original  number, 
but  several  hundred  less  than  that  number. 
Rood  conld  have  claimed  none  of  these  sheep 
as  against  Robinson;  and  we  have  not  been 
pointed  to  any  principle  of  law  by  which 
Haas  occupies  a  more  favorable  position 
than  Rood,  bis  vendor,  would  have  done. 
•  •  *  The  delivery  of  the  sheep  to  Rood 
by  Robinson  was  a  mere  bailment  for  the 
benefit  of  both  parties,  and  did  not  devest 
the  title  of  the  true  owner."  Beezley  v. 
Crossen,  16  Or.  72,  17  Pac.  577.  If,  however, 
there  should  be  any  doubt  as  to  the  interpre- 
tation which  is  thus  placed  upon  the  con- 
tract under  consideration,  such  doubt  would 


seem  to  be  removed  by  the  acts  and  conduct 
of  the  parties  themselves  in  relation  thereto. 
The  evidence  clearly  shows  that  from  1894. 
when  the  respondent  first  leased  the  herd, 
the  sheep  were,  about  the  time  of  the  expira- 
tion of  each  successive  lease,  counted  out  to- 
the  appellant,  marked  with  his  permanent 
mark,  and  then  again  delivered  over  to  the 
lessee.  They  were  constantly  treated  by  the^ 
parties  as  the  lessor's  property.  Again  they 
were  so  treated  when,  on  August  25,  1897, 
while  the  last  lease  was  yet  in  force,  the  re- 
spondent himself  went  to  the  appellant,  and 
again  sought  to  lease  the  same  sheep  which 
he  then  had  in  his  possession,  under  the- 
lease  hereinbefore  construed,  and  actually 
signed  an  agreement  which  was  then  and 
there  drawn  up  for  another  term,  and  con- 
tained practically  the  same  terms  and  condi- 
tions as  the  one  which  was  about  to  expire, 
although,  owing  to  some  disagreement  be- 
tween the  parties,  the  instrument  was  not 
executed  by  the  appellant  Manifestly,  by 
their  acts  and  conduct,  the  parties  to  the  in- 
strument construed  It  as  one  of  bailment 
merely,  and,  where  there  Is  any  ambiguity  In 
a  contract,  the  practical  construction  wlilch 
the  parties  to  the  Instrument  have  given  It 
before  any  controversy  arose  between  them 
should  be  adopted  by  the  court.  This  court 
so  held  In  Peay  v.  Salt  Lake  City,  11  Utah. 
331,  40  Pac.  206. 

It  is  further  insisted  for  the  respondent 
that  the  agreement  drawn  up  on  August  2."i. 
1897,  was  a  valid  contiact,  although  not  exe- 
cuted by  the  appellant,  and  that,  in  pursu- 
ance thereof,  the  respondent  had  the  right 
to  the  possession  of  the  sheep  for  the  term 
therein  mentioned.  In  answer  to  this  con- 
tention, it  Is  sufilclent  to  say  that,  although 
the  lease  was  drawn  up  on  the  day  mention- 
ed, and  executed  by  the  respondent,  it  was 
never  executed  by  the  appellant.  It  is  ap- 
parent from  the  evidence  that,  at  the  time  of 
the  drawing  up  of  the  instrument,  there- 
arose  between  the  parties  a  controversy  re- 
specting sureties,  and  that  the  respondent 
finally  executed  the  instrument,  left  it  with 
the  appellant,  and  went  away  without  fur- 
nising  the  appellant  the  security  he  wanted. 
There  is  nothing  to  show  that  the  appellant 
finally  waived  security.  What  transpired 
subsequently  indicated  that  he  did  not  He 
never  signed  the  lease;  but  shortly  after 
the  respondent  left  the  house,  the  appellant, 
taking  another  man  with  him,  started  for 
the  herd,  and,  upon  arriving  there,  took  the- 
sheep,  and  drove  them  to  his  home.  Under 
these  circumstances,  the  court  is  not  war- 
ranted In  holding  that  the  contract  which 
has  never  been  executed  by  one  of  the  par- 
ties to  be  bound  thereby,  Is  valid.  It  fol- 
lows as  a  necessary  sequence  that  the  re- 
spondent not  having  any  title  In  the  prop- 
erty, and  his  lease  under  which  he  held  pos- 
session having  expired  on  September  I,  1897, 
without  another  lease  having  been  properly 
made  and  entered  into,  had  no  Immediate  or 
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any  right  of  possession  of  the  sheep  on  Sep- 
tember 2(»,  1897,  when  he  brought  this  suit 
In  replevin,  and  hence  cannot  recoTer  In  this 
action.  Haviifg  reached  this  conclusion,  we 
do  not  deem  It  necessary  to  discuss  any  oth- 
er question  presented.  The  Judgment  must 
be  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below 
to  proceed  In  accordance  with  this  opinion. 
It  is  so  ordered. 

MINER,  J.    I  concur  In  the  judgment 

BASKIN,  J.  I  concur  In  the  reversal  of 
the  Judgment,  but  dissent  from  that  portion 
of  the  decision  relating  to  the  question  of  Ju- 
risdiction. 


HAI^TED  T.  RYAN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  10,  1890.) 

ACTION  ON  NOTE— PBRPORMANCB  OP  CONDI- 
TIONS. 
The  condition  in  the  note  sued  on  having 
been  ptTforuied  in  all  essential  respects  by  the 
paj-ee  thereof,  the  same  became  due  and  paya- 
ble, and  it  was  error  for  the  trial  court  to  di- 
rect a  verdict  in  favor  of  the  promisor. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  coun- 
ty; C.  W.  Shinn,  Judge. 

Action  by  J.  E.  Halsted  against  W.  J.  Ryan. 
Judgment  for  defendant,  and  plaintiff  brtnga 
error.    Reversed. 

W.  H.  Cowles  and  J.  B.  Clogston,  for  plaln- 
tifT  In  error. 

PER  CURIAM.  The  plaintiff  In  error,  as 
plaintiff  below,  brought  this  action  upon  a 
written  Instrument,  to  be  herein  called  a 
"note,"  reading  as  follows: 

"Phoenix  Mutual  Life  Insurance  Company. 
Madison,  Ks.,  May  10,  1891.  Upon  delivery 
of  a  policy  of  life  Insurance  in  the  Phoenix 
Mutual  Life  Insurance  Company,  of  Hartford, 
Conn.,  on  the  20-pay  life  plan,  for  $5,000,  I 
promise  to  pay  to  the  order  of  J.  S.  Coe  one 
hundred  and  sixty-two  and  ^o/ioo  dollars,  at 
room  31,  Columbian  Building,  Topeka,  Kansas, 
providing  said  policy,  when  delivered,  corre- . 
spends  with  the  statements  made  and  embod- 
ied In  the  sample  left  with  me;  Otherwise, 
this  note  to  be  void- and  of  no  effect  W.  J. 
Ryan.  No.  126,714."  Indorsed:  "Pay  to  J. 
E.  Halsted,  Geul.  Agt,  or  order.    J.  S.  Coe." 

In  his  answer  the  defendant  admitted  the 
execution  of  the  note,  and  alleged  mlsrepreseii- 
lations  on  the  part  of  Coe,  the  agent  as  to  the 
meaning  of  certain  provisions  of  the  sample 
policy,  and  an  agreement  on  his  part  that  the 
iwllcy  should  show  It  was  Issued  on  the  21st 
day  of  March,  1894,  whereas  it  was  In  fact 
dated  the  23d  day  of  March,  1894.  The  date 
was  Important  as  the  applicant  was  born  on 
September  21,  1859,  and  it  was  agreed  he 
•hould  be  Insured  as  being  34  years  of  age. 


The  plaintiff  Introduced  in  evidence  the  note 
sued  on,  the  sample  policy  furnished  by  Coe 
to  Ryan,  and  the  original  policy  delivered  tm- 
der  the  contract  and  proved  that  according 
to  the  custom  of  life  insiurance  companies,  an 
applicant  is  considered  to  be  34  years  old  nn- 
tll  the  one  hundred  and  eighty-fourth  day  after 
his  34th  birthday.  The  defendant  demurred 
to  the  evidence  of  the  plaintiff  "for  the  reason 
that  there  is  no  evidence  to  show  that  the 
plaintiff  Is  the  owner  and  holder  of  the  con- 
tract sued  upon  in  this  action,"  and  the  de- 
murrer was  overruled.  The  court  refused  to 
allow  the  defendant  to  testify  concerning  rep- 
resentations made  by  Coe,  the  insiurance  agent 
prior  to,  and  contemporaneous  with,  the  sign- 
ing of  the  note.  After  the  evidence  was  in, 
each  party  asked  for  a  peremptory  InstructlMi 
to  the  Jury  to  return  a  verdict  in  his  favor, 
and  thereupon  the  court  directed  a  verdict 
for  the  defendant 

The  defendant  In  error  has  filed  no  brief, 
and  we  are  unable  to  determine  the  exact  point 
considered  by  the  trial  court  in  directing  the 
verdict  The  policy,  as  written  and  dcMvered, 
Insured  the  defendant  in  error,  at  the  age  of 
34,  at  the  agreed  rate,  and  stated  the  cash 
surrender  values  exactly  as  the  same  were  stat- 
ed in  the  sample  policy.  Thus),  the  variance  In 
the  date  became  and  is  entirely  immaterial. 
As  the  right  of  the  plaintiff  to  sue  upon  the 
note  was  not  challenged  either  by  a  demurrer 
to  the  petition  or  by  the  answer,  the  point  was 
waived.  Civ.  Code,  i  91.  In  this  view,  we 
find  no  evidence  supporting  the  Judgment  of 
the  trial  court  and  the  same  will  therefore  be 
reversed,  and  a  new  trial  ordered. 


CATLIN  V.  RANKIN  et  aL 
(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment C.  D.    July  10,  1899.) 

APPEAL— RECORD— TRANSCRIPT. 
Following  the  decision  of  this  court  in  the 
case  of  Bank  v.  Husaey,  50  Pao.  977,  6  Kan. 
App.  893,  the  transcript  herein  is  held  inautti- 
cieut. 
(Syllabus  by  the  Court.) 

Error  from  district  court  Barber  county; 
George  W.  McKay,  Judge. 

Action  by  Minerva  Catlin  against  John 
Rankin  and  Henry  Rankin.  From  the  Judg- 
ment Catlin  brings  error.    Dismissed. 

O.  W.  Ellis,  for  plaintiff  In  error.  O.  M. 
Martin,  for  defendants  In  error. 

PER  CURIAM.  The  purported  transcript 
attached  to  the  petition  In  error  la  certified 
as  follows  (omitting  caption):  "I,  W.  H. 
Sparks,  clerk  of  the  district  court  of  said 
county,  hereby  certify  that  the  above  and 
foregoing,  from  i>age8  one  to  eight  inclusive, 
contains  a  true  and  complete  copy  of  all 
the  pleadings  in  the  abpve-entltied  action, 
and  all  the  Judgments  and  orders  made 
therein,  together  with  the  appeal  bond,  re- 
plevin bond,  and  afildavlt  In  replevin  from 
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the  Justice  court  of  William  M.  Wilson,  J. 
P.  of  Sharon  township,  In  said  county." 
The  certificate  is  Insufflcient,  under  the  de- 
cision in  BanI:  v.  Hussey,  C  Kan.  App.  808, 
50  Pac.  977,  and  in  Byers  v.  Iieavenworth 
Lodge,  54  Kan.  321,  38  Pac.  302.  The  al- 
leged transcript  shows  that  a  trial  was  had 
by  the  court  upon  the  plea  in  abatenitent  filed 
by  one  of  the  defendants  below,  the  other 
defendant  having  disclaimed  any  interest  in 
the  property  in  controversy,  and  that  the 
plea  was  sustained  and  the  action  dismissed. 
The  evidence  upon  which  the  court  based  Its 
decision  is  not  preserved  In  the  record  be- 
fore us,  and  for  that  reason  alone  the  action 
of  the  trial  court  could  not  be  reviewed. 
The  petition  in  error  will  be  dismissed. 


BULL  T.  SINK  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  10,  1899.) 
BtORTOAOE— PAYMENT   AFTER   ASSIONUBNT. 
Payment  by  the  ma  leer  of  a  nonnegotiable 
note   and   mortgage   at  their  maturity,    to   the 
payee  or  his  agent,  without  any  Icnowledge  of  an 
a.^signment  thereof,  is  a  good  defense  to  an  ac- 
tion  thereon   by   the  assignee  of   such   instru- 
ments. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  coun- 
ty;  C.  W.  Shlnn,  Judge. 

Action  by  George  A.  Bull  against  Chester 
Sink  and  Allatha  Sink.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

J.  B.  Clogston,  Lew  E.  Clogston,  D.  B.  Ful- 
ler, and  Flansburg  &  Williams,  for  plain- 
tiff in  error.  W.  S.  Marlln  and  K.  P.  KeUey, 
for  defendants  in  error. 

PEE  CURIAM.  In  1886  the  Western 
Farm-Mortgage  Company  of  Lawrence,  Kan., 
loaned  $1,000  to  the  defendants  In  error,  who 
gave  to  said  company  their  promissory  note, 
with  10  Interest  coupons  attached,  and  a  real- 
estate  mortgage,  to  secure  the  payment  of 
the  same;  W.  J.  Nelll,  an  agent  and  employ^ 
of  the  mortgage  company,  being  named  as 
payee  and  mortgagee.  The  mortgage  was 
duly  recorded,  and  thereafter  the  note  and 
mortgage  were  assigned  for  a  valuable  con- 
sideration to  the  plaintiff  in  error,  but  the 
assignment  of  the  mortgage  was  not  record- 
ed. The  note  and  coupons  were  nonnegoti- 
able instruments.  The  defendants  in  error 
paid  the  Interest  as  it  fell  due  each  half  year 
to  the  Western  Farm-Mortgage  Company  un- 
til that  company  was  succeeded  by  the  West- 
em  Farm-Mortgage  Trust  Company,  and 
thereafter  to  the  latter,  upon  written  request 
from  such  companies;  and,  after  each  of 
the  first  nine  interest  payments,  received 
from  the  mortgage  company  one  of  the  inter- 
«8t  coupons.  A  few  days  before  the  maturity 
of  the' loan  the  defendants  in  error  sent  to 
the    Western    Farm-Mortgage    Trust    Com- 


pany, then  located  at  Denver,  Colo.,  separate 
drafts  for  payment  of  the  last  Interest  cou- 
pon and  the  principal  note.  The  company  re- 
ceived the  remittances,  and  deposited  them 
as  a  part  of  their  current  bank  account,  but 
did  not  remit  to  the  plaintiff  in  error.  Short- 
ly after  this,  the  company  failed,  and  a  re- 
ceiver was  appointed  to  wind  up  its  affairs. 
The  defendants  in  error  did  not  know,  until 
after  this  action  was  begun,  that  the  note 
and  mortgage  had  been  transferred  by  the 
Western  Farm-Mortgage  Trust  Company, 
and  they  acted  in  entire  good  faith  in  the 
premises.  The  case  appears  to  have  been 
tried  on  the  theory  that  the  note  was  a  ne- 
gotiable instrument  The  jtury  returned  a 
verdict  in  favor  of  the  defendants,  and  the 
court  entered  Judgment  thereon  in  their  fa- 
vor for  costs. 

The  principal  facts  in  the  present  case  are 
practically  identical  with  those  in  the  case 
of  Bliss  V.  Young,  7  Kan.  App.  728,  62  Pac. 
577.  The  first  paragraph  of  the  syllabus 
thereof  reads:  "Where  the  maker  of  a  nonne- 
gotiable note  and  coupon  has  neither  actual 
nor  constructive  notice  of  its  assignment,  he 
is  protected  in  making  payments  to  the  pay- 
ee thereof."  To  the  same  effect  are  the 
decisions  by  the  court  of  appeals  for  the 
Northern  department  In  the  following  cases: 
Chapman  v.  Stelner,  5  Kan.  App.  326,  48  Pac. 
607,  Warren  v.  Gruwell,  5  Kan.  App.  623,  48 
Pac.  205,  and  Gilbert  v.  Nelson,  5  Kan.  App. 
528,  48  Pac.  207.  The  judgment  of  the  dis- 
trict court  will  be  affirmed. 


(8  Kan.  App.  839) 

MISSOURI  PAC.  RY.  (X).  v.  WEIL. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  10,  1899.) 

OARRIBRS-LIABIUTT  AS  WARBHOUSHMEN. 
Instructions,  to  the  effect  that  the  defend- 
ant below,  having,  as  bailee,  accepted  goods  be- 
longing to  and  shipped  by  the  plaintiff  for  stor- 
age in  its  de^ot,  after  such  goods  had  reached 
their  destination,  was  bound  in  law  to  deliver 
the  same  to  the  plaintiff  or  to  her  authorized 
agent,  and  that  there  was  no  evidence  to  show 
ttiat  the  goods  were  so  deUvered,  held  not  error. 
(Syllabus  by  the  Court) 

Error  from  district  comrt,  Reno  county;  F. 
L.  Martin,  Judge. 

Action  by  Mrs.  Ray  Weil  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

J.  H.  Richards,  C.  E.  Benton,  and  C.  M. 
Williams,  'for  plaintiff  in  error.  R.  A.  Camp- 
bell and  R.  J.  Oannell,  for  defendant  in  error. 

MILTON,  J.  The  plaintiff  in  error,  seeks  to 
reverse  a  Judgment  of  the  district  court  of 
Reno  county,  in  favor  of  the  defendant  in  er- 
ror. In  the  sum  of  $120.68.  The  facts  appear- 
ing In  the  record  are,  in  brief,  as  follows: 
The  defendant  In  error  delivered  to  the  plain- 
tiff in  error,  at  St  Louis,  Mo.,  to  be  forwarded 
to  Hutchinson,  Kan.,  one  box  of  dotbing,  of 
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the  alleged  value  of  f  144.45,  receiving  a  bill 
of  lading  therefor.  After  the  goods  reached 
Hutchinson,  the  defendant  in  error  requested 
the  station  agent  to  bold  the  goods  for  a  few 
days,  and  the  agent  consented  to  do  so  with- 
out charge  for  storage.  About  30  days  after 
the  arrival  of  the  box  of  goods,  the  husband 
of  the  defendant  in  error  was  introduced  to 
the  railway  company's  agent  at  the  depot  In 
Hutchinson,  and  stated  that  he  had  "come 
for  that  box,"  meaning  the  box  billed  to  the 
defendant  In  error.  The  goods  were  there- 
upon delivered  to  him,  and  he  disposed  of 
the  same,  all  of  which  acts  were  without  the 
knowledge  or  consent  of  the  defendant  In  er- 
ror, who  was  ignorant  of  the  fact  that  he  had 
obtained  the  goods  until  some  days  later, 
when  she  called  for  the  box.  She  held  the 
bill  of  lading,  and  the  same  had  not  been 
transferred.  The  defendant  In  error  and  her 
husband,  having  separated,  were  living  apart. 
The  district  court  instructed  the  Jury  that 
the  only  question  of  fact  for  their  determina- 
tion was,  what  was  the  fair  marlcet  value  of 
the  goods  at  the  time  they  were  delivered  by 
the  defendant  company  to  a  person  other  than 
the  plaintiff?  that  the  defendant,  having,  as 
bailee,  accepted  the  goods  from  the  plaintiff, 
was  bound  in  law  to  deliver  the  same  to  her 
or  her  authorized  agent;  and  that  there  was 
no  evidence  In  the  case  to  show  that  the 
goods  were  so  delivered.  An  examination  of 
the  record  shows  that  the  evidence  warranted 
the  giving  of  this  Instruction.  The  court  re- 
fused to  give  certain  Instructions  asked  for 
by  the  defendant  below.  Such  Instructions, 
in  effect,  stated  that  the  delivery  of  the  box 
of  goods  to  the  husband  of  the  defendant  In 
error  was  only  slight  negligence,  and  not 
such  as  to  render  the  railway  company  liable 
for  the  loss  of  the  goods.  The  Instructions 
were  properly  refused,  as  not  being  the  law, 
and  as  invading  the  province  of  the  Jury. 
Manufacturing  Co.  v.  Morgan,  29  Kan.  519; 
Railroad  Co.  v.  Marls,  16  Kan.  333;  Railway 
Co.  V.  Moyer,  40  Kan.  184,  19  Pac.  639.  The 
Judgment  of  the  district  court  is  affirmed. 


(8  Kan.  App.  83S) 

In  re  BEAM'S  APPEAL. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  10,  1899.1 

PETITION  IN  ERROR— SUFFICIENCY— ACCOUNT- 
ING BY  ADMINISTRATOR. 

1.  A  petition  in  error  entitled,  "In  the  matter 
of  the  appeal  of  R.  R.  Beam,  administrator  of 
the  estate  of  Catherine  Butler,  deceased,  from 
a  judgment  of  the  district  court  of  Harper  coun- 
ty, Kansas,  refusing  to  approve  his  amended 
first  annual  report  as  such  administrator,  upon 
an  appeal  from  the  probate  court  of  Harper 
county,  Kansas,"  held  to  be  sufficient. 

2.  An  administrator  cannot  be  charged  with 
debts  or  choses  in  an  action  until  be  has  receiv- 
ed the  money. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Harper  county; 
G.  W.  McKay,  Judge. 
R.  B.  Beam,  as  administrator  of  Catherine 


Butler,  deceased,  was  charged  on  his  ac- 
count, by  the  probate  court  of  Hari)er  coun- 
ty, with  all  of  certain  funds  coming  into  his 
hands  as  such  administrator.  On  his  appeal 
to  the  district  court  the  order  of  said  pro- 
bate court  was  affirmed,  and  be  brings  error. 
Reversed. 

The  probate  court  of  Harper  county,  Kan., 
ordered  appellant,  as  administrator  of  the 
estate  of  Catherine  Butler,  deceased,  to  com- 
promise certain  actions  brought  by  decedent 
to  recover  the  value  of  certain  property 
seized  under  writ  of  attachment  Under  the 
order  to  compromise,  one  T.  A.  Noftzger,  at- 
torney for  administrator,  and  also  attorney 
for  the  decedent  in  the  suit  compromised, 
collected  the  sum  of  $6C3.40.  He  retained 
out  of  the  amount  so  received  the  sum  of 
$300,  claiming  that  such  sum  was  due  him 
for  services  rendered  decedent  during  her 
lifetime  in  connection  with  the  suits  compro- 
mised, and  to  the  administrator  in  connec- 
tion with  the  estate.  He  claimed  to  have  a 
lien  on  the  amount  retained.  Tlie  remainder 
of  the  sum  collected  was,  after  paying  $60.- 
40,  accrued  costs  in  the  cases  comprouiia«Hl, 
turned  over  to  the  administrator,  who  after- 
wards rendered  his  annual  report  as  follows: 
"Amended  First  Annual  Account  of  R.  R. 
Beam,  Administrator  of  the  Estate  of  Cath- 
erine Butler,  Deceased.  Accountant  charges 
himself  as  follows:  To  money  received  from 
T.  A.  Noftzger,  attorney,  as  proceeds  of  Con- 
rades  Chair  Company  and  Vombrock  Furni- 
ture ('ompany  matters,  less  attorney  fees 
claimed  and  retained  by  said  Noftzger  for 
services  rendered  as  attorney  for  said  estate, 
and  also  for  said  Catherine  Butler  in  her 
lifetime,  $300,  and  costs  paid,  as  per  order  of 
the  probate  court  to  the  clerk  of  the  district 
court  of  Harper  county,  Kansas,  $60.40, — 
amount  $303."  This  report  was  rejected, 
and  the  court  ordered  that  the  administrator 
be  charged  with  the  sum  of  $663.40.  the  full 
amount  collected  by  the  attorney  under  the 
order  of  the  court.  From  this  order  the 
administrator  appealed  to  the  district  court 
of  Harper  county.  Trial  was  had  before 
the  court  and  the  court  returned  findings  of 
facts,  and  upon  such  findings  rendered  judg- 
ment sustaining  the  order  of  the  probate 
court  and  charging  the  administrator  with 
the  full  amount  collected  by  Noftzger,  and^ 
the  administrator  brings  the  case  to  this 
court  for  review. 

■    Geo.  B.  Crooker,  for  R.  R.  Beam.    George 
E.  McMahon,  for  heirs  of  Catherine  Butler. 

SOHOONOVBR,  J.  (after  stating  the  facts). 
The  defendant  in  error  insists  that  no  peti- 
tion In  error  has  been  filled  in  the  case  in  this 
court,  and  that  therefore  we  are  without  ju- 
risdiction to  hear  and  determine  the  case. 
It  is  not  denied  that  a  paper  purporting  to 
be  a  petition  in  error  has  been  filed;  but  It 
is  urged  that  such  paper  is  not  a  petition  in 
error,  because  it  does  not  contain  the  names 
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of  the  parties  plaintiff  and  defendant  The 
title  of  the  petition  in  error  is  as  follows: 
"In  the  Matter  of  the  Appeal  of  R.  R.  Beam, 
Administrator  of  the  Estate  of  Catherine 
Butler,  Deceased,  from  a  Judgment  of  the 
District  Court  of  Btarper  County,  Kansas, 
Uefustng  to  Approve  His  Amended  First  An- 
nual Report  as  Such  Administrator,  upon  an 
Appeal  from  the  Probate  Court  of  Harper 
County,  Kansas.  Petition  in  Error."  Appel- 
lant  was  the  only  party  to  the  action  In  the 
court  below.  We  ate  unwilling  to  concede 
tliut  the  statute  cited  must  be  so  construed 
as  to  preclude  a  party  feeling  himself  ag- 
grieved by  a  Judgment  or  ruling  from  hav- 
ing such  ruling  or  Judgment  reviewed  by  an 
appellate  court,  where  he  Is  the  only  party 
to  the  suit  in  the  lower  court,  and  could  not 
therefore  file  a  i)etltIon  containing  the  names 
of  the  parties  plaintiff  and  defendant.  The 
legislature  never  Intended  to  malse  the  right 
of  appeal  conditional  upon  the  performance 
of  an  Impossibility.  The  law  provides  for  a 
liberal  construction  of  statutes,  with'  the 
view  of  promoting  their  object;  and  Xve 
think  that  a  reasonable  construction  of  the 
statutes  in  question  would  be  that  the  peti- 
tion in  error  must  contain  the  names  of  the 
parties,  both  plaintiff  and  defendant.  Fol- 
lowing the  precedent  of  the  supreme  court 
In  Re  Lowe,  47  Kan.  769,  28  Pac.  1080,  and 
in  Re  Johnson,  12  Kan.  85,  we  shall  hold  that 
this  court  has  Jurisdiction  to  entertain  the 
appeaL 

The  only  question  to  be  decided  In  this 
case  Is,  did  the  court  err  In  charging  the 
administrator  with  the  entire  amount  col- 
lected by  Noftzger?  In  the  finding  of  facts 
returned  the  court  found  that  the  money 
was  collected  by  the  attorney,  and  that  ho 
retained  $300  of  It,  claiming  that  such 
amount  was  due  him  for  services  rendered. 
There  Is  no  evidence  to  show  that  the  mon- 
ey was  ever  actually  received  by  the  admin- 
istrator. "An  executor  or  administrator  can- 
not be  charged  with  debts  or  choses  In  an 
action  until  he  has  actually  received  the 
money."  Buggies  v.  Sherman,  14  Johns.  446; 
Smith  V.  Kurd,  8  Smedes  &  M.  682;  Jones 
v.  Williams,  2  Call,  102;  Douthltfs  Adm'r 
V.  Douthitt,  1  Ala.  504.  If  It  be  urged  that 
the  attorney  acted  as  agent  for  the  adminis- 
trator, and  that  the  receipt  by  the  agent 
amounted  to  the  receipt  of  the  principal, 
then  we  reply  that  the  administrate  had  a 
right  to  employ  an  attorney,  using  reason- 
able care  and  prudence  In  the  selection  of 
such  attorney,  and  that  he  would  not  be 
responsible  for  the  loss  of  the  funds,  even 
should  the  attorney  have  embezzled  them, 
unless  such  fund  was  lost  from  negligence 
of  the  administrator.  Christy  v.  McBrlde,  2 
111.  75;  Julian  v.  Abbott,  73  Mo.  580.  In  this 
case  It  Is  clear  that  the  attorney  retained 
the  money  under  the  claim  that  be  was  en- 
titled to  It.  If  the  administrator  could  not 
be  charged  with  funds  embezzled  by  an 
attorney,  where  the  administrator  was  not 


guilty  of  negligence,  we  cannot  see  why  he 
should  be  charged  with  money  retained  un- 
der the  claim  of  right.  If  the  administrator 
should  lose  the  right  to  recover  «uch  money 
by  neglecting  to  bring  an  action  for  Its  re- 
covery before  the  right  to  do  so  was  barred 
by  the  statute  of  limitation,  he  would  then 
properly  be  chargeable  with  the  loss.  It 
does  not  api>ear  from  the  record,  however, 
that  the  right  to  recover  has  been  lost,  either 
because  the  statute  had  run,  or  for  any  other 
reason.  We  shall  hold,  therefore,  that  the 
court  erred  in  charging  the  administrator 
with  the  whole  amount  collected.  The  Judg- 
ment of  the  district  court  is  reversed. 


(8  Kan.  App.  830) 

WINFIELD  NAT.  BANK  et  aL  v.  JOHN- 
SON. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  10,  1809.) 

APPEAL,— CASE-MADE— TJNLAWFUL  CONVBR- 
SION— INSTRUCTIONS. 

1.  Under  the  decision  in  Donnell  v.  Reese 
(Kan.  App.)  31  Pac.  584,  the  case-made  herein 
is  held  suflScient. 

2.  Under  the  facts  stated  in  the  opinion,  it  is 
held  that  the  instrurtions  given  to  the  jury  did 
not  cover  the  issues  presented  by  the  pleadings 
and  the  evidence. 

(Syllabus  by  the  Court,) 

Error  from  district  court,  Cowley  county; 
A.   M.  Jaclison,  Judge. 

Action  by  Ithamar  Johnson  against  the 
WInfield  National  Bank  and  J.  W.  Skinner. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Reversed. 

McDermott  &  Johnson,  for  plaintiffs  In  er- 
ror. Pollock  &  Lafferty,  for  defendant  In 
error. 

MILTON,  3,  A  preliminary  question  is 
presented  by  the  defendant  In  error,  who  con- 
tends that  the  case-made  contains  no  certifi- 
cate as  to  Its  contents,  and  Is,  therefore,  not 
reviewable.  We  find  a  certificate,  sufficient 
In  form  and  substance,  and  signed  by  the  at- 
torneys for  the  plaintiffs  in  error,  immediately 
following  the  Journal  entry  of  final  Judgment 
In  the  case,  and  Immediately  preceding  an 
acknowledgment  of  service  of  the  case-made, 
signed  by  the  attorneys  for  the  plaintiffs  be- 
low, which  Is  Itself  followed  by  a  certificate 
of  the  trial  Judge,  in  settlement  of  the  case- 
made.  Such  facts  bring  the  case  within  our 
decision  in  the  case  of  Donnell  v.  Reese,  51 
Pac.  584,  and  accordingly  the  objection  is  tm- 
tenable.  This  action  was  brought  on  Novem- 
ber 24,  1894,  by  the  defendant  in  error,  to  re- 
cover damages  for  the  alleged  unlawful  Conver- 
sion by  the  plaintiffs  In  error  of  OCX)  bushels  of 
wheat,  the  property  of  the  defendant  In  error, 
and  of  the  value  of  .50 "cents  per  bushel.  Oth- 
er claims  for  Incidental  damages  were  alleged, 
Including  a  chilm  for  an  attorney's  fee,  but 
such  additional  claims  were  eliminated  from 
the  case  ttefore  final  submission  of  the  same 
to  the  Jury.    The  answer,  among  other  things. 
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averred  that  one  Lyman  Johnson,  the  real 
owner  of  the  land  upon  which  the  wheat  in 
controversy  was  grown  and  of  the  wheat, 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors,  and  especially  the 
defendant  bank,  had  conveyed  the  said  land, 
without  consideration,  to  the  plaintiff,  who 
knowingly  and  fraudulently  participated  in 
the  said  transaction.  The  reply  alleged  that 
the  conveyance  by  Lyman  Johnaon  to  the 
plaintiff  of  the  said  land  was  made  In  good 
faith,  and  for  valuable  consideration.  The 
evidence  shows  that  on  September  30,  1883, 
Lyman  Johnson,  being  the  owner  of  two 
quarter  sections  of  land  In  Cowley  county, 
deeded  one  tract— his  homestead— to  Martha 
J.  Lasslter,  in  consideration  of  the  assump- 
tion of  the  mortgage  against  the  same,  and 
the  other  tract,  which  was  worth  about  $3,500, 
to  his  brother  Ithamar,  subject  to  a  mortgage 
of  $2,025,  In  consideration  of  Indebtedness 
due  the  latter,  partly  for  labor  performed,  but 
principally  for  money  loaned  at  various  times 
during  a  period  of  more  than  10  years,  under 
a  loose  general  agreement  for  repayment  when 
practicable.  Both  deeds  were  deeds  of  war- 
ranty, and  that  to  Ithamar  was  executed  in 
pursuance  of  an  oral  agreement  made  a  few 
days  before  the  date  of  the  conveyance.  As 
a  result  of  such  conveyances,  Ljinan  John- 
son was  insolvent,  and  at  that  time  he  was 
indebted  to  the  National  Bank  of  Winfleld  In 
the  sum  of  $2,815.06.  For  that  indebtedness 
be  had,  on  the  4th  of  the  preceding  August, 
given  bis  promissory  note,  due  In  80  days 
from  that  date,  and  secured  by  a  chattel 
mortgage  which  covered  1,700  bushels  of_ 
wheat  then  stored  in  granaries  on  the  farms,' 
and  other  property.  The  bank  afterwards 
sold  the  mortgaged  wheat,  applying  the  pro- 
ceeds thereof  upon  the  said  indebtedness,  and 
In  1884,  In  an  action  upon  the  note  for  the 
balance  due,  obtained  Judgmait  against 'Ly- 
man Johnson  for  $1,744.45.  In  June,  1894,  J. 
W.  Skinner,  as  sheriff  of  Cowley  county,  had 
been  appointed  receiver  in  the  action  upon 
the  note,  and  was  ordered  to  receive  the 
wheat  crop  then  maturing  from  the  tenants 
who  were  farming  the  land  conveyed  to  Ith- 
amar Johnson,  which  wheat  was  sown  in  the 
fall  of  1893,  partly  before  and  partly  after 
the  conveyance.  The  sheriff  subsequently  re- 
ceived the  wheat,  and  placed  th^  same  in 
granaries.  Thereafter  an  execution  was  Is- 
sued upon  said  Judgment,  and  the  sheriff 
levied  the  same  on  the  wheat  in  his  hands 
as  receiver.  On  October  24,  1894,  the  wheat 
so  levied  upon  was  sold  to  the  said  bank, 
after  which  the  sheriff  bad  no  connection 
with  the  matter  except  to  make  return  of  the 
execution.  The  case  was  tried  to  a  Jury, 
which  returned  a  verdict  In  favor  of  the  plain- 
tiff in  the  sum  of  $315. 

Plaintiffs  in  error  allege  that  the  court 
erred  In  the  admission  of  certain  evidence  and 
in  its  instructions  to  the  Jury.  The  evidence 
alleged  to  have  been  improperly  admitted  con- 
sisted largely  of  letters  written  by  Lyman 


Johnson  to  Ithamar  Johnson  during  a  period 
of  more  than  10  years  prior  to  the  date  of 
the  conveyance  to  the  latter,  either  asking  for 
loans  of  money  or  acknowledging  the  receipt 
of  money  remitted.  A  few  letters  from  Ith- 
amar to  Lyman  were  also  admitted  in  evi- 
dence. As  it  appears  from  the  record.  In- 
dependently of  these  letters,  that  Ithamar 
Johnson  did  actually  advance  money  at  va- 
rious times  to  his  brother  Lyman,  and  in  the 
aggregate  l)etween  $1,000  and  $2,000,  and  as 
counsel  for  plaintiffs  in  error  In  their  brief 
admit  that  "under  the  evidence  there  can  be 
no  question  that  Lyman  Johnson  owed  the 
plaintiff,  and  deeded  him  the  land,"  we  think 
that,  while  the  letters  written  by  Ithamar 
Johnson  should  not  have  been  received  in 
evidence,  the  error  in  their  admission  was  im- 
material. The  letters  from  Lyman  Johnson 
were  properly  admitted,  as  he  was  not  a  party 
to  the  present  action.  They  were  parts  of 
the  continnlng  transaction  whereby  the  In- 
debtedness was  created. 

Turning  now  to  the  Instructions,  we  find 
that  none  were  asked  for  by  the  defendants 
below.  We  have  read  the  entire  charge  with 
great  care  to  determine  whether,  as  a  whole, 
it  was  broad  enough  to  cover  the  essential  is- 
sues in  the  case,  namely,  did  Lyman  Johnson 
deed  away  his  land  with  the  Intent  to  defeat 
the  Winfleld  National  Bank  In  the  collection 
of  his  claim  against  him,  and,  if  so,  was  Ith- 
amar Johnson  aware  of  such  intention?  In 
one  instruction  it  was  stated  that  a  person, 
though  insolvent,  and  In  falling  circumstan- 
ces, may  convey  his  property  to  whomsoever 
he  pleases,  if  the  transaction  be  an  honest 
one;  and  that,  if  the  conveyance  be  made  in 
good  faith,  and  for  an  adequate  consideration. 
It  matters  not  how  many  credttois  may  be 
prevented  thereby  from  reaching  the  property. 
The  instruction  most  favorable  to  the  theory 
of  defendants  below  is  as  follows:  "Eighth. 
You  will  observe,  the  vital  question  that  you 
are  to  determine  In  tills  case  Is  as  to  whether 
or  not  there  was  a  bona  fide  indebtedness 
from  Lyman  Johnson  to  the  plaintiff,  and  as 
to  whether  or  not  Lyman  Johnson  honestly 
and  in  good  faith  was  indelj'ted  to  this  plain- 
tiff, and  whether  or  not  this  plaintiff  honestly 
and  in  good  faith  accepted  a  conveyance  of 
the  title  to  the  real  estate  for  the  honest  pur- 
pose of  securing  his  debt,  and  as  to  whetb«- 
or  not  the  value  of  the  real  estate  was  great- 
ly In  excess  of  the  debt  due  from  Lyman 
Johnson  to  the  plaintiff;  and  if  you  find  tliat 
Lyman  Johnson  was  honestly  Indebted  to  tlte 
plaintiff,  and  tbe  plaintiff  honestly  and  in 
good  faith  accepted  the  title  to  the  real  es- 
tate in  payment  of  his  debt,  and  that  the 
value  of  the  real  estate  sustained  a  fair  pro- 
portion to  the  amount  of  the  debt,  then.  In 
that  event,  this  plaintiff  would  have  bad  a 
right  to  accept  said  real  estate,  and  no  creditor 
would  have  any  cause  to  complain  by  renscm 
of  that  fact.  But,  upon  the  other  hand,  if 
this  was  not  a  Just  debt,  or  if  the  value  of  the 
real  estate  was  greatly  In  excess  of  any  Just 
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debt  due  from  Lyman  Johnson  to  the  plaintiff, 
then  the  law  would  not  penult  this  plaintiff 
to  take  the  property  of  Lyman  Johnson,  and 
withhold  the  same  from  hia  creditors."  It 
was  not  stated  unqualifiedly  anywhere  In  any 
of  the  instructions  that  If  the  conveyance 
from  Lyman  Johnson  to  Ithamar  Johnson  was 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  Lyman  John- 
son, and  If  Ithamar  Johnson-  purchased  the 
property  with  linowledge  of  such  Intention  on 
the  part  of  his  grantor,  then  the  conveyance 
would  be  void.  Haskett  v.  Auhl,  3  Kan.  App. 
748,  45  Pac.  608.  The  instructions  did  not 
cover  the  Issues  presented  by  the  pleadings 
and  the  evidence,  and  certain  paragraphs 
were,  we  think,  misleading.  The  Jury  were 
not  sufficiently  guided  by  the  court  in  reBpect 
to  a  matter  «1tal  to  the  Interests  of  the  de- 
fendants below.  All  the  Issues  in  the  case 
are  for  a  Jury,  and  It  appears  Just  that  the 
case  should  be  again  tried.  The  Judgment  of 
the  district  court  wlU  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


(26  Colo.  213) 

MOORE  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     April  17,  1899.) 

HOMICIDE— THREATS— CUMULATIVE  EVIDENCE 
—HARMLESS  ERROR—  SELF-DEFENSE  —  MIS- 
CONDUCT OF  JURY— C0N8IDBRINQ  0UT3IDB 
EVIDENCE. 

1.  Threats  made  by  defendant  the  night  be- 
fore the  homicide  are  admissible,  although  they 
were  not  directfed  towards  any  particular  per- 
son, and  it  is  for  the  jury  to  say  whether  they 
referred  to  deceased. 

2.  Where  the  defendant  testified  that  he  went 
to  the  place  of  the  homicide  for  the  purpose 
of  meeting  one  for  whom  he  had  agreed  to  work, 
it  is  improper  to  exclude  testimony  of  such  per- 
son corroborating  the  defendant,  although  there 
wns  no  evidence  contradicting  him. 

3.  Error  in  excluding  evidence  corroborating 
the  defendant's  testimony  that  he  went  to  the 
place  of  the  homicide  to  meet  one  for  whom  he 
bad  agreed  to  work  is  harmless,  where  the  ele- 
ments of  malice,  premeditation,  and  deliberation 
were  eliminated  by  the  verdict,  finding  de- 
fendant guilty  of  voluntary  manslaughter. 

4.  Where  defendant  applied  an  approbrioua 
epithet  to  deceased,  invited  him  to  come  out, 
and  he  would  "show  him  what  was  the  matter," 
and  thereupon  the  deceased  followed  him  out  of 
the  saloon,  the  killing  that  followed  was  done 
during  a  mntuai  comliat,  and  defendant  could 
not  avail  himself  of  the  plea  of  self-defense. 

5.  Where  the  defendant  sought  the  combat 
with  felonious  intent,  making  his  conviction  of 
murder  proper,  he  cannot  be  heard  to  say  that 
a  conviction  of  manslaughter  is  erroneous. 

6.  The  fact  that  the  jury,  before  any  evidence 
was  introduced,  were  permitted  by  the  court, 
under  charge  of  sworn  bailiffs,  to  attend  a 
theatrical  performance  consisting  of  a  buriesque 
representation  of  judicial  proceedings,  is  not 
sufllcient  Kround  for  setting  aside  the  verdict; 
the  bailiffs  testifying  that  they  were  in  con- 
stant watch  of  the  jury,  and  no  improper  con- 
duct was  indulged  in  by  them,  and  several  of 
the  jurors  giving  testimony  of  the  same  purport, 
and  that  the  play  bad  no  effect  upon  their  minds, 
although  one  of  the  jurors  testified  that  during 
the  performance  several  persons  were  permitted 
to  occupy  seats  among  the  members  of  the  jury, 
and  that  confusion  prevailed  when  they  were 
reassembled  at  the  close  of  the  performance. 

7.  The  fact  that,  after  the  jury  retired  to  con- 


sider the  verdict,  certain  jurors  stated  that  de- 
fendant had  killed  another  man  some  years  be- 
fore, does  not  constitute  reversible  error,  where 
it  does  not  appear  that  the  jurors  were  influ- 
enced thereby,  and  the  foreman  and  several  of 
the  jurors  immediately  protested  against  men- 
tioning outside  matter;  the  foreman  cautioning 
the  jury  that  they  were  to  consider  nothing  ex- 
cept the  evidence. 

Error  to  district  court,  Larimer  county. 

Joseph  Addison  Moore  was  convicted  of 
volimt&ry  manslaughter,  and  brings  error. 
Affirmed. 

Robinson  &  Love,  for  plaintiff  in  «Tor. 
Calvin  B.  Reed,  Asst  Atty.  Gen.,  for  the 
People.  . 

GODDARD,  J.  The  plaintiff  In  error  was 
tried  on  an  information  charging  him  with 
the  murder  of  Norman  Barker,  was  found 
guilty  of  voluntary  manslaughter,  and  sen- 
tenced to  confinement  In  the  penitentiary  for 
the  term  of  sis  years.  To  reverse  this  sen- 
tence, he  brings  the  case  here  on  enor. 

The  homicide  occurred  at  a  saloon  In  Wal- 
den,  where  the  deceased  was  employed  as  a 
barkeeper.  On  the  night  before  the  shooting, 
plaintiff  in  error  was  present  In  the  saloon  at 
the  time  an  altercation  occurred  between  Bar- 
ker and  a  man  by  the  name  of  Baker.  He 
made  some  remark,  and  deceased  reseated  his 
Interference,  whereupon  they  had  some  words. 
On  the  following  day,  about  half-past  9  o'clock 
a.  m.,  plaintiff  in  error  went  to  the  saloon  for 
the  purpose,  as  he  testified,  of  getting  his 
overcoat  and  gloves,  and  to  look  for  a  man 
by  the  name  of  Webb,  for  whom  he  had  en- 
gaged to  work,  and  with  whom  he  was  go- 
ing to  leave  town  that  morning.  After  tak- 
ing a  drink  with  Dr.  Elgin  and  some  others, 
he  and  the  doctor -sat  down  near  the  stove, 
when  Barker,  who  had  been  on  duty  all 
night,  and  was  somewhat  Intoxicated,  came 
over  and  sat  near  them.  Dr.  Elgin,  who 
was  called  for  the  people,  gives  the  following 
version  as  to  what  then  occurred:  "Xorm 
[Barker]  turned  around  to  Ad  [plaintiff  in 
error],  and  said,  'What  was  the  matter  with 
you  last  night?'  in  a  pleasant  sort  of  way. 

•  •  •  Moore  dropped  his  chair,  looked  at 
Norm,  and  said,   'I  don't  know.    Do  you?' 

•  *  •  After  Ad  said  this,  he  walked  to- 
wards the  back  door,  into  the  passage  be- 
tween the  two  rooms,  and  as  he  turned 
around  he  said  to  Barker,  'Come  out,  you  son 
of  a  bitch,  and  I'll  show  you  what  Is  the  mat- 
ter.' •  •  •  Moore  had  passed  on  out  of 
the  passageway,  and  Barker  followed  him." 
Moore's  version  is  as  follows:  "As  we  were 
sitting  there.  Barker  came  from  behind  the 
bar,  and  sat  on  a  chair  on  the  other  side  at 
Elgin.  He  had  no  sooner  sat  down  on  the 
chair  than  he  leaned  across  Elgin,  and  says 
to  me,  'Q d you!  what  was  you  look- 
ing for  in  here  last  night?'  He  said  it  In  a 
very  insulting  tone.  *  •  •  i  gaid  nothing 
to  him,  got  up,  and  left  the  house.  He  got 
up  at  the  same  time,  and  followed  me  out. 
He  was  cursing  me  as  he  followed  me.    I 
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told  him  to  go  back.    He  came  to  the  door, 

and  waa  atill  cursing  me,  calling  me  a  G 

d ,  and  other  names  of  that  kind." 

As  to  what  occurred  afterwards  there  is  no 
controversy.  In  the  rear  of  the  building 
there'  Is  a  yard  extending  back  50  or  60  feet, 
inclosed  by  a  close  board  fence,  about  6  feet 
high.  On  the  inside  was  a  pile  of  lumber, 
about  18  Inches  high.  At  the  comer  of  the 
saloon  there  waa  a  gateway  leading  out  of 
the  yard.  Moore  was  standing  at  this  gate- 
way, and  Barker  in  the  back  door,  each  with 
his  gun  drawn,  when  Dawson,  the  proprietor 
of  the  saloon,  came  along,  and  told  them  to 
put  up  their  guns  and  "stop  this."  Moore 
put  his  gun  back.  Dawson  passed  on.  Bar- 
ker then  stepped  outside  the  door,  threw  his 
gun  down  on  Moore,  who  Jerked  his  gun 
from  his  pocket,  when  he  claims  It  went  off 
accidentally.  He  then  jumped  around  the 
comer  of  the  fence,  going  some  4  or  5  feet 
west,  when.  Barker  stepped  upon  the  pile  of 
lumber  inside,  and,  leaning  over  the  fence, 
I>oInted  his  gun  at  Moore,  who  was  then  on 
the  outside,  when  Moore  flred  the  Shot  that 
killed  him.  It  also  appeals  from  the  evi- 
dence that  Barker  had,  several  times,  during 
the  morning,  threatened  to  kill  Moore  if  he 
came  there  again;  and  an  examination  of 
his  gun  shows  that  it  was  loaded  with  two 
rim-flre  cartridges  and  three  center-fire  car- 
tridges. The  rim-flre  cartridges  had  been 
snapped. 

The  plaintiff  in  error  assigns  and  argues 
five  propositions  upon  which  he  relies  for  re- 
versal: First,  the  admission  of  Improper  evi- 
dence; second,  the  exclusion  of  proper  evi- 
dence; third,  that  the  verdict  is  against  the 
evidence;  fourth,  misconduct  of  baillETs; 
flfth,  misconduct  of  the  Jury  in  the  jury  room. 

1.  Upon  the  trial  the  people  called  as  a 
witness  J.  H.  McKee,  who  testified  that  on 
the  night  previous  to  the  homicide,  and  after 
the  trouble  occurred  In  the  saloon,  he  over- 
heard Moore  talking  with  a  man  named  Bak- 
er. "By  Mr.  Patton:  Q.  You  may  state  what 
you  heard.  (Defendant  objects.)  Mr.  Patton: 
We  expect  this  witness  will  state  what  he 
heard  Moore  say.  We  don't  know  positively 
to  whom  it  applies.  That  Is  for  the  Jury  to 
say.  The  Court:  Does  he  know  who  spoke? 
Witness:  Moore  spoke.  Am  acquainted  with 
Moore's  voice,  and  also  with  Baker's.  The 
voice  I  heard,  I  recognized  as  Moore's.  The 
Court:  In  view  of  the  altercation  In  the  sa- 
loon that  evening,  and  this  conversation  fol- 
lowing Immediately  afterwards,  and  In  view 
of  what  took  place  subsequently,  I  think  I 
win  admit  It.  (Exception  by  the  defendant.; 
I  heard  Moore  say  he  'would  get  the  son  of  a 
bitch  yet.' "  It  Is  Insisted  that  the  court 
erred  in  admitting  this  testimony,  because, 
standing  alone,  and  without  explanation,  it 
was  not  a  threat  to  take  the  life  of  Barker, 
and  Its  only  tendency  was  to  show  that  de- 
fendant was  a  turbulent  character,  who  enter- 
tained a  disregard  for  human  life,  the  only 
effect  of  which  could  be  to  prejudice  the  jury 


against  him.  We  do  not  think  this  objec- 
tion is  well  taken:  "Threats  may  be  admis- 
sible, although  they  were  not  directed  to- 
wards any  particular  person,  •  *  •  and 
they  may  not  have  been  to  commit  any  spe- 
cific act  or  Injury,  If  they  tend  to  show  a 
malicious  condition  of  defendant's  mind."  9 
Am.  &  Eng.  Enc.  Law,  p.  686,  subd.  d;  State 
V.  Hymer,  15  Nev.  49;  Hopkins  v.  Com.,  50 
Pa.  St.  9.  What  significance  should  be  given 
to  the  remark,  and  whether  it  had  reference 
to  deceased,  were  questions  properly  left  to 
the  jury  to  determine,  in  connection  with  all 
the  evidence  in  the  case.  Anderson  v.  State, 
79  Ala.  5;  Schoolcraft  v.  People,  117  HI.  271, 
7  N.  B.  649. 

2.  In  support  of  the  second  proposition.  It 
Is  claimed  that  the  court  erred  In  excluding 
the  testimony  of  Mr.  Webb  as  to  the  fact 
that  be  had  employed  plaintiff  In  error  to 
work  for  him,  and  that  they  were  going  to 
leave  on  the  morning  of  the  homicide,  and 
which  was  offered  as  corroborative  of  the  tes- 
timony of  Moore  that  he  went  to  the  saloon 
that  morning  for  the  purpose  of  meeting 
Webb.  The  action  of  the  court  In  excluding 
this  testimony  Is  sought  to  be  justified  upon 
the  ground  that  It  was  merely  cumulative 
ui)on  an  undisputed  fact  that  was  not  mate- 
rial to  the  case.  While  it  is  true  that  the 
testimony  of  the  plaintiff  in  error  as  to  his 
motive  in  going  to  the  saloon  at  that  time 
was  not  contradicted,  and  the  testimony  of- 
fered was  cumulative  upon  that  point,  this 
constitutes  no  sufficient  reason  for  excluding 
it  We  know  of  no  rule  that  prohibits  a  per- 
son on  trial  for  a  criminal  offense  from  intro- 
ducing cumulative  testimony  upon  any  fact 
material  to  the  case,  within  reasonable  lim- 
its; and  it  is  manifest  that  this  ought  not  to 
be  done  when  such  testimony  is  sought  to  be 
introduced  to  corroborate  his  own  statement, 
which,  by  reason  of  his  Interest  in  the  result 
of  the  trial,  may  be,  and  often  Is,  looked  upon 
by  the  Jury  with  some  degree  of  suspicion. 
This  testimony  was  material.  In  that  It  tend- 
ed to  corroborate  the  statement  of  plaintiff  in 
error  that  he  went  to  the  saloon  for  a  legiti- 
mate purpose,  and  not,  as.  might  have  been 
Inferred,  to  seek  trouble  with  the  deceased. 
It  should  have  been  admitted.  However,  we 
do  not  think  Its  exclusion  constitutes  reversi- 
ble error,  since  the  elements  of  malice,  pre- 
meditation, and  deliberation  which  It  would 
have  tended  to  negative  were  eliminated  by 
the  verdict,  and  the  defendant  consequently 
suffered  no  prejudice  by  reason  of  its  rejec- 
tion. 

3.  The  next  contention  of  counsel  Is  that 
there  Is  no  evidence  to  sustain  a  verdict  of 
voluntary  manslaughter;  that  the  killing  was 
either  Justifiable,  having  been  done  in  neces- 
sary self-defense,  or  It  was  murder.  It  may 
be  conceded  that  the  record  discloses  no  evi- 
dence that  the  killing  was  the  result  of  a  sud- 
den heat  of  pasdion,  caused  by  a  sufficient 
provocation,  but  it  does  contain  evidence  to 
the  effect  that  the  defendant  brought  on  the 
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conflict  that  resulted  In  the  killing.  Dr.  Elgin 
testifies  that  defendant,  applying  an  oppro- 
brious epithet  to  deceased,  invited  him  to 
come  out,  and  he  would  "show  him  what  was 
the  matter,"  and  that  thereupon  the  deceased 
followed  him  out  of  the  saloon.  If  this  is  a 
true  version  of  what  occurred,  it  is  manifest 
that  the  defendant  voluntarily  entered  into 
the  fight,  if  he  did  not  provoke  the  combat, 
and  that  the  killing  was  done  during  a  mutnal 
combat  between  him  and  the  deceased.  In 
such  case,  defendant  could  not  avail  himself 
of  the  plea  that  he  fired  the  fatal  shot  in  self- 
defense,  and  the  grade  of  the  homicide,  in 
such  circumstances,  would  be  voluntary  man- 
slaughter. On  the  other  hand,  if  they  were 
satisfied  that  he  sought  the  combat  with  a 
felonious  intent,  they  might  have  found  him 
guilty  of  murder,  in  which  event  he  could  not 
be  heard  to  say  that  a  conviction  for  man- 
slaughter is  erroneous.  Murphy  v.  People,  9 
Qolo.  435,  13  Pac.  528;  State  v.  Llndsey,  19 
Xev.  47,  5  Pac.  822.  As  is  said  in  Murphy  v. 
People,  supra:  "It  is  no  defense  to  an  in- 
dictment for  manslaughter  that  the  homicide 
alleged  appears  to  have  been  committed  with 
malice  aforethought,  and  was  therefore  mur- 
der, but  the  defendant  may  In  such  case  be 
properly  convicted  of  the  offense  of  man- 
slaughter." 

4.  It  appears  that  the  jury,  after  they  were 
Impaneled,  and  before  any  evidence  was  in- 
troduced in  the  cause,  were  permitted  by  the 
court,  under  the  charge  of  sworn  bailiffs,  to 
attend  a  theatrical  performance.  It  is  al- 
leged, and  attempted  to  be  shown  by  the  affi- 
davit of  one  of  the  jurors,  in  support  of  a  mo- 
tion for  a  new  trial  upon  this  ground,  that 
during  the  performance  divers  persons,  not 
jurors,  were  permitted  to  intrude  upon  and 
occupy  seats  among  the  members  of  the  jury; 
that  confusion  prevailed  at  the  time  the  ju- 
rors were  being  reassembled  and  collected 
atier  the  conclusion  of  the  performance;  that 
the  entertainment  so  attended  was  a  burlesque 
representation  of  judicial  proceedings;  that 
among  the  incidents  introduced  was  one* in 
which  it  was  represented  that  a  prisoner 
charged  with  stealing  a  jug  of  whisky  was 
brought  to  the  bar  for  trial,  and  the  judge  and 
court  officers  became  Intoxicated  by  drinking 
the  stolen  whisky;  that,  in  short,  the  per- 
formance was  a  satire  upon  the  judiciary  and 
judicial  proceedings.  Counter  affidavits  of 
the  bailiffs  in  charge  of  the  jury  were  filed,  to 
the  effect  that  the  jurors  were  seated  in  line, 
with  one  bailiff  at  each  end  of  the  line;  that 
there  was  no  improper  conduct  indulged  In  by 
said  jurors;  that  they  were  at  no  time  al- 
lowed to  separate;  and  that  they  (the  bailiffs) 
were  constantly  on  watch,  and  in  touch  with 
the  jurors.  Affidavits  of  six  of  the  jurors 
were  filed,  of  the  same  purport,  and  were  fur- 
ther to  the  effect  that  the  play  had  no  effect 
upon  their  minds,  either  for  or  against  the 
defendant  and  that  they  were  not  Influenced 
by  witnessing  it  While  the  practice  of  al- 
lowing juries  Impaneled  in  important  criminal 


cases  to  attend  public  entertainments  should 
not  be  permitted,  yet  under  the  rule  an- 
nounced in  former  decisions  of  this  court  in 
the  absence  of  any  showing  that  defendant's 
rights  were  thereby  prejudiced,  the  mere  fact 
that  such  Indulgence  was  granted  Is  not  in 
itself  sufficient  reason  for  setting  aside  the 
verdict  Jones  v.  People,  6  Colo.  452;  May  v. 
People,  8  Colo.  210,  6  Pac.  816;  Chesnut  v. 
People,  21  Colo.  512,  42  Pac.  656.  Conceding 
all  that  is  stated  in  the  affidavit  of  the  juror 
Armstrong  to  have  occurred,  we  cannot  see 
wherein  the  misconduct  complained  of  In  any 
way  prejudiced  the  rights  of  defendant.  It  is 
not  to  be  presumed,  in  the  absence  of  any 
showing  that  such  was  the  case,  that  the  char- 
acter of  the  play  Influenced  the  jurors  to  his 
prejudice.  We  think  that  its  tendency,  if  it 
can  be  presumed  to  have  had  any  effect  either 
way,  was  to  influmce  them  against  the  en- 
forcement of  law  and  order;  and,  although 
the  Jurors  may  have  come  In  contact  with 
other  citizens  while  in  or  when  leaving  the 
theater,  there  is  no  claim  that  they  held  any 
conversation  or  conmiunication  with  outside 
parties  In  regard  to  the  case,  or  that  any- 
thing occurred  which  could  have  Influenced 
their  verdict.  We  do  not  think,  therefore, 
that  the  court  erred  In  refusing  to  set  aside 
the  verdict  on  this  ground. 

5.  The  fifth  and  most  serious  objection  urged 
by  counsel  is  l>ased  upon  the  alleged  miscon- 
duct of  the  jury  in  the  jury  room.  The  plain- 
tiff In  error,  in  support  of  this  ground  of  his 
motion  for  a  new  trial,  filed  an  affidavit  in 
which  he  charged,  on  information  and  belief, 
that,  after  the  jury  retired  to  consider  the 
verdict,  certain  jurors  stated  to  their  fellows 
that  he  was  guilty  of  having  killed  another 
man  some  years  ago,  and  urged  that  as  a  cir- 
cumstance to  be  considered  In  determining 
their  verdict.  In  answer  to  this  charge  the 
district  attorney  filed  affidavits  of  sts  of  the 
jurors,  including  that  of  the  foreman,  who 
states  what  occurred  in  relation  to  this  mat- 
ter as  follows:  "Any  former  difficulty  of  the 
defendant  in  this  case  was  not  mentioned,  to 
affiant's  knowledge,  excepting  once,  and  that 
this  affiant,  as  the  foreman  of  said  jury,  cau- 
tioned the  party  who  mentioned  the  fact  of 
said  difficulty,  and  other  members  of  the  jury, 
of  the  injunction  of  the  judge  that  they  were 
to  consider  nothing  except  the  evidence  which 
was  adduced  at  the  trial,  and  that  thereafter 
no  mention,  to  affiant's  knowledge,  was  ever 
made  of  any  former  difficulty  on  the  part  of 
the  defendant."  The  affidavits  of  four  of  the 
jurors  were,  also  to  the  effect  that  the  matter 
was  mentioned  but  once,  and  immediately  sup- 
pressed by  the  foreman,  and  that  thereafter 
nothing  was  said  In  reference  thereto,  while 
one  of  the  jurors  states  that  he  did  not  hear 
the  matter  mentioned.  The  affidavit  of  de- 
fendant being  upon  Information  and  belief, 
the  only  positive  evidence  as  to  what  occur- 
red is  that  of  the  jurors  themselves;  and, 
from  what  is  thus  shown,  we  must  determine 
whether  the  statement  of  his  having  had  a  for- 
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mer  difficulty  had  any  Influence  on  the  minds 
of  the  Jury,  to  his  prejudice.  The  mention- 
of  the  matter  at  all  was,  of  course,  improper, 
but  we  "do  not  think  that  this,  of  Itself,  would 
constitute  reversible  error,  and,  to  have  that 
effect.  It  must  appear  that  the  Jurors  con- 
sidered It,  and  were  Influenced  thereby  In  ar- 
riving at  their  verdict  We  do  not  think  that 
It  can  be  reasonably  Inferred  that  they  did 
so,  In  the  face  of  the  fact  that  the  foreman, 
Immediately  upon  the  subject  being  broached, 
cautioned  the  party  mentioning  it,  and  the 
other  members  of  the  Jury,  that  they  were 
to  consider  nothing  except  the  evidence  that 
was  adduced  upon  the  trial,  and  the  protest  of 
several  of  the  Jurors  that  no  outside  matter 
was  to  be  considered.  That  this  caution  was 
effective  Is  shown  by  the  fact  that  no  further 
mention  was  made  of  the  matter.  We  think, 
from  all  that  appears,  that  the  Jury  understood 
their  duty,  and  obeyed  the  instructions  of  the 
court,  and  considered  only  the  evidence  intro- 
duced upon  the  trial.  Upon  a  careful  ex- 
amination of  the  record,  we  do  not  find  that 
any  error  Intervened  upon  the  trial  of  the 
case  that  would  Justify  a  reversal  of  the  Judg- 
ment, which  is  accordingly  affirmed.  Af- 
firmed. 


(20  Colo.  340) 

HUBLBUBT  v.  DUSENBEBY  et  al. 

(Supreme  Court  of  Colorado.    May  1,  1899.) 

CONTRACTS  —  CONSTRUCTION  —  PAROL  BVI- 
DBNCB— QUESTION  FOR  JURY— APPEAL  AND 
ERROR— OBJECTIONS  NOT  RAISED  BELOW— 
INTEREST. 

1.  In  an  action  on  a  written  oontTact,  where- 
by defendant,  who  held  a  mine  under  bond  and 
lease,  agreed  to  pay  at  a  certain  rate  for  de- 
velopment work  done  on  the  mine  by  plninti£f: 
(the  owner),  parol  evidence  is  admissible  to 
show  that  the  agreement  was  subject  to  the  un- 
derstanding that  it.  should  not  become  binding 
unless  defendant  sold  the  mine  and  received  pay- 
ment. 

2.  Where,  In  provinu  the  terms  of  a  written 
contract  by  parol  testimony,  there  la  a  conflict 
of  evidence  as  to  its  terms,  and  some  evidence 
that  the  parties  acted  imdcr  a  new  parol  con- 
tract, instead  of  the  written  one,  the  jury  should 
determine  what  contract  they  acted  under,  and 
its  terms,  and  it  is  error  to  direct  a  verdict. 

3.  Objection  to  the  proof  of  a  defense,  on  the 
ground  that  it  is  not  pleaded,  if  not  taken  at 
the  trial,  cannot  be  raised  on  appeal. 

4.  Under  Gen.  St.  1883,  p.  559,  §  1707,  allow- 
ing interest  in  certain  enumerated  cases,  inter- 
est will  not  be  allowed  on  a  balance  due  on  a 
contract  for  work;  the  statute  not  covering  such 
a  case,  unless  the  contract  stipulates  for  it. 

Appeal  from  district  court,  Ouray  county. 

Action  on  contract  by  A.  E.  Dusenbery  and 
W.  H.  Gouse  against  George  B.  Hurlburt 
There  was  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Beversed. 

Ilie  appellees  and  Brookover  &  Howard  were 
the  owners  of  the  Itanistan  and  Bobtail  lode- 
mining  claims  and  mill  sites  connected  there- 
with. On  December  16,  1897,  they  executed 
a  bond  and  lease  on  these  claims  to  the  appel- 
lant, which,  among  other  things,  provided  for 
the  payment  of  |75,0(X)  In  installments,  and 


the  running  of  a  cross-cut  tunnel,  to  cut  the 
Iranistan  vein,  the  work  to  be  commenced  not 
later  than  June  1,  1888,  and  to  be  completed 
during  the  life  of  the  bond,  wHIch  would  expire 
May  1,  1889.  It  was  understood  by  the  par- 
ties that  appellant  procured  the  bond  and  lease 
for  the  purpose  of  negotiating  a  sale  of  the 
property  to,  or  through,  J.  S.  Marchant  and 
Albert  Larcben,  who  were  then  residing  in. 
England,  and  with  the  expectation  of  procur- 
ing from  them  the  money  necessary  to  do  the 
development  required.  The  liability  sought  to 
be  enforced  in  this  action,  however.  Is  not  bas- 
ed upon  any  obligation  Imposed  npon  appel- 
lant to  do  the  work  in  question  by  the  terms 
of  this  bond  and  lease;  but  they  were  intro- 
duced in  evidence  simply  to  show  the  relation 
of  the  parties  to  the  property.  On  February 
1,  1888,  no  money  having  been  received  from 
the  parties  in  England,  and  the  appellees  being 
desirous  of  commencing  the  work,  a  written 
agreement  was  entered  Into  between  them  and 
the  appellant,  and  It  is  upon  this  agreement 
that  appellees  predicated  their  right  to  recov- 
ery In  this  action.  This  agreement  was  not 
produced  upon  the  trial,  and  oral  testimony  as 
to  its  terms  and  conditions  was  admitted. 
Dusenbery,  on  behalf  of  appellees,  testified 
that  it  provided  that  the  appellees  should  mn 
the  tunnel  at  the  agreed  price  of  $12  per  foot, 
but  with  the  proviso  that  the  work  vras  not  to 
be  paid  for  by  appellant,  If,  on  or  before  the 
1st  day  of  June,  he  elected  to  surrender  the 
bond  and  lease.  In  which  event  the  contract 
was  to  be  null  and  void.  If  he  did  not  so 
elect,  and  should,  on  the  1st  day  of  June,  pay 
to  them  $40()  for  the  work  performed  prior  to 
that  time,  the  work  should  be  continued,  and 
the  tunnel  completed  for  the  price  agreed  up- 
on. He  further  testified  that  appellant,  about 
June  1st  In  pursuance  of  this  proviso,  paid 
appellees  $200,  and  that  during  the  continu- 
ance of  the  work  (which  was  completed  on 
November  1,  1888)  he  made  other  payments, 
amounting.  In  the  aggregate,  to  $873.  Hurl- 
burt testified  that  it  was  simply  a  straight 
agreement  that  he  should  pay  $12  per  foot  for 
the  driving  of  the  cross-cut,  and  contained  no 
provision  that  he  should  pay  the  sum  of  $400, 
or  any  other  sum,  at  any  particular  time,  but 
that  It  was  expressly  understood  that  he  should 
not  be  personally  liable  on  the  contract  and 
that  any  payment  by  him  for  the  work  was 
contingent  upon  his  receiving  the  money  from 
England,  and  that  the  contract  was  dravra  for 
the  purpose  of  showing  the  parties  who  were 
contemplating  the  purchase  of  the  property 
how  the  money,  when  sent  him,  was  to  be  ex- 
pended; and  his  version  of  what  occurred,  oa 
or  about  the  Ist  of  June,  and  the  reasons  why 
he  advanced  to  appellees  the  $200  at  that 
time,  is  as  follows:  "About  the  1st  of  Jime, 
1888,  Mr.  Couse  came  down,— perhaps  Mr.  Du- 
senbery, too;  but  I  don't  recollect  whether  he 
was  along  or  not.— and  Mr.  Couse  asked  me  if 
I  could  not  advance  them  some  money.  He 
said  It  would  be  Impossible  for  them  to  con- 
tinue the  work  up  there  any  longer  without 


Digitized  by 


Google 


Colo.) 


HUBLBUBT  v.  DUSENBEBT., 


861 


meeting  some  of  their  bills  that  they  had  al- 
ready incurred  and  for  necessary  expenses.  I 
told  htm  at  the  time,  distinctly,  that  I  had  no 
money  of  my  own  to  put  in  any  such  venture, 
unless  I  had  a  guaranty  that  I  should  have  It 
returned  to  me  in  the  future,  upon  which  he 
stated  that  in  any  event,  if  this  sale  which  I 
was  trying  to  negotiate  did  not  go  through,  and 
they  made  a  sale  to  any  other  party  at  any  sub- 
sequent time,  I  should  be  reimbursed  for  what- 
eyer  money  I  would  advance  to  them;  and  upon 
these  terms  and  conditions  only  I  advanced  the 
money  that  I  did  advance."  The  Court  below 
ruled  out  the  testimony  of  appellant  as  to  the 
contemporaneous  oral  agreement,  and  also 
held  that  Mr.  Hurlburt's  statements  regard- 
ing tfaQ  conditions  under  which  he  advanced 
the  money  which  he  paid  on  or  about  the 
Ist  of  June,  and  subsequent  to  that  date,  did 
not  disclose  any  change  or  modification  of  tlie 
written  agreement  which  th^  entered  Into 
on  or  about  the  Ist  day  of  February,  188S, 
and  Instructed  the  Jury  that  there  was  no  ma- 
terial disputed  question  of  fact  to  submit  to 
them  for  their  determination,  and  directed 
them  to  return  a  verdict  for  the  plaintiffs  for 
the  amount  which  the  work  performed 
amounted  to  at  $12  per  foot,  less  $873  paid 
thereon,  together  with  interest  on  such  bal- 
ance from  the  ist  day  of  Kovember,  188S,  at 
10  per  cent,  per  annum;  and  the  jury  return- 
ed a  verdict  accordingly.  Motion  for  a  new 
trial  was  overruled,  and  judgment  entered 
npon  the  verdict.  To  reverse  this  Judgment 
Hnrlburt  brings  the  case  here  on  appeal. 

Henry  &  Sigfrid  and  R.  D.  Thompson,  for 
appellant    J.  P.  Cassedy,  for  appellees. 

GODDABi),  J.  (after  stating  the  facts).  1. 
We  think  the  testimony  of  appellant  as  to 
the  contemporaneous  oral  agreement  was  ad- 
missible. This  evidence  was  not  Introduced 
to  contradict  or  change  the  written  agree- 
ment, but  for  the  purpose  of  showing  that, 
while  it  was.  In  form,  a  complete  contract, 
yet  It  was  prepared  to  enable  appellant  to 
procure  from  a  prospective  purchaser  the 
money  to  compensate  appellees  for  doing 
work  on  their  own  property  in  case  the  sale 
he  was  attempting  to  negotiate  should  t>e 
consummated,  and  that  it  was'  not  to  become 
effective  or  binding,  as  between  the  parties, 
unless  he  received  the  money  from  that 
source.  In  other  words,  the  testimony  was 
offered  to  show  that  the  written  agreement 
was  not  to  become  a  binding  contract  imtil 
the  happening  of  a  condition  resting  in  parol. 
That  oral  evidence  Is  admissible  for  such 
purpose  is  now  well  settled.  Burke  v.  Du- 
laney,  153  U.  S.  228,  14  Sup.  Gt  816;  Bourke 
V.  Van  Keuren,  20  Colo.  05,  36  Pac.  882; 
Pym  V.  Campbell,  6  Ei.  &  Bl.  370;  Wilson  v. 
Powers,  131  Mass.  539;  McFarland  v.  Sikes, 
54  Conn.  250,  7  AU.  408;  Beynolds  v.  Rob- 
inson, 110  N.  Y.  654,  18  N.  E.  127;  Whart. 
Ev.  S  927;  JuUlard  v.  Chaffee,  92  N.  Y.  529; 
Grlerson  v.  Mason,  60  N.  Y.  3^;  Brewing  Co. 


T.  Barete,  9  Colo.  App.  341,  48  Pac.  834. 
The  rule  Is  thus  concisely  stated  by  Mr. 
Wharton:  "It  is  always  admissible  to  show 
by  parol  that  a  document  was  conditioned  on 
an  event  that  never  occurred.  In  other 
words,  parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  contract,  but  It 
is  to  show  that  no  contract  ever  existed  of 
which  they  were  the  terms.  Parol  evidence 
is  admissible,  therefore,  to  adopt  one  of  Sir 
J.  Stephens'  expressions,  to  prove  'the  exist- 
ence of  any  separate  or  oral  agreement  con- 
stituting a  condition  precedent  to  the  attach- 
ing of  any  obligation,  under  any  contract, 
grant,  or  disposition  of  property.'  Hence  It 
may,  therefore,  be  shown  by  extrinsic  proof 
that  a  deed,  within  the  statute  Of  frauds  and 
duly  signed,  was  not  Intended  to  operate  as  a 
Wnding  conveyance."  In  Pym  v.  Campbell, 
supra.  Earl,  J.,  said:  "The  production  of  a 
paper  purporting  to  be  an  agreement  by  a 
party,  with  his  signature  attached,  affords  a 
strong  presumption  that  it  Is  his  written 
agreement;  and  If,  In  fact,  he  did  sign  the 
paper  animo  contrahendi,  the  terms  contain- 
ed in  it  are  conclusive,  and  cannot  be  varied 
by  parol  evidence.  •  •  •  But,  If  it  lie 
proved  that  In  fact  the  paper  was  signed 
with  the  express  Intention  that  it  should  not 
be  an  agreement,  the  other  party  cannot  fix 
It  as  an  agreement  upon  those  so  signing  it" 
Crompton,  .T.,  said:  "I  know  of  no  rule  of 
law  to  est<^  parties  from  showing  that  a  pa- 
per, purporting  to  be  a  signed  agreement 
was,  In  fact,  signed  on  the  terms  that  It 
should  not  be  an  agreement  till  money  waa 
paid  or  something  else  done."  In  Reynold-s 
V.  Robinson,  supra,  it  was  said  that  the  rule 
was  now  well  established  that  "parol  evi- 
dence is.  admissible  to  show  that  a  written 
paper,  which  in  form  is  a  complete  contract 
of  which  there  has  been  a  manual  tradition, 
was,  nevertheless,  not  to  become  a  binding 
contract  until  the  performance  of  some  con- 
dition precedent  resting  in  parol."  In  Grier- 
son  V.  Mason,  supra,  it  was  held  that  parol 
evidence  is  admissible  to  show  that  a  writ- 
ing, purporting  to  be  a  contract  was  not  In- 
tended as  such,  but  was  executed  for  a  spe- 
cific purpose.  The  action  was  brought  to  re- 
cover the  proceeds  of  goods  sold  by  defend- 
ant as  agent  He  set  up  as  a  counterclaim 
his  employrbent  by  plaintiff's  assignors  to 
sell  on  commission,  with  the  agreement,  on 
their  part  that  his  commission  should  not  be 
less  than  $1,500  per  year.  In  reply,  the  plain- 
tiff produced  a  written  agreement  drawn  up 
by  defendant  and  signed  by  their  assignors, 
to  the  effect  that  the  defendant  was  to  re- 
ceive a  commission  of  5  per  cent  upon  the 
sales  made.  Defendant  gave  evidence,  in 
substance,  that  the  writing  was  executed, 
not  as  a  contract  between  the  parties,  but  to 
Induce  one  Woods  to  advance  money  upon 
the  goods.  Under  these  facts,  the  question 
was  whether  parol  proof  of  the  purpose  for 
which  the  instrument  was  executed  was  com- 
petent;  and,  speaking  to  this  point  Miller, 
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J.,  said:  "The  object  of  the  testimony  -was 
to  show  that  the  instrument  was  executed 
for  a  specific  purpose,  and,  that  purpose  be- 
ing accomplished,  was  of  no  effect  in  chan- 
ging the  contract  previously  made  with  the 
defendant.  I  think  that  it  was  competent 
evidence  for  this  purpose.  The  defendant 
made  out  a  contract.  The  plaintifC  proved  an 
instrument  which  altered  the  contract,  and 
the  defendant  had  a  right  to  prove  that  the 
instrument  introduced  was  not  intended  as 
an  alteration  of  the  contract,  but  with  a  view 
of  accomplishing  a  particular  purpose.  Such 
evidence  was  not  given  to  change  the  written 
contmct  by  parol,  but  to  establish  that  aueh 
contract  had  no  force,  eflScacy,  or  effect;  that 
it  was  not  Intended  to  be  a  contract,  but 
merely  a  writing  to  be  used  in  inducing 
Woods  to  malce  advancements  upon  thS 
goods.  This  is  In  avoidance  of  the  instru- 
ment, and  not  to  change  it;  and  I  do  not 
see  why  the  testimony  was  not  as  competent 
in  this  case  as  it  would  be  to  show  that  a 
written  instrument  was  obtained  fraudulent- 
ly, by  duress,  or  In  any  improper  manner. 
Such  evidence  does  not  come  within  the  ordi- 
nary rule  of  introducing  parol  evidence  to 
contradict  written  testimony,  but  1%nds  to 
explain  the  circumstances  under  which  such 
instrument  was  executed  and  delivered."  We 
thlnli  that  the  oral  understanding  attempted 
to  be  shown  by  appellant,  if  established, 
would  bring  this  case  wltliin  the  rule  laid 
down  In  the  foregoing  authorities,  and  that 
the  court  erred  In  ruling  out  the  testimony 
offered  for  that  purpose. 

2.  Aside  from  the  question  as  to  the  ad- 
missibility of  the  testimony  of  Hurlburt  as 
to  the  oral  agreement,  there  was,  in  our 
opinion,  from  the  testimony  Introduced,  a 
question  of  fact  In  Issue.  The  written 
agreement  of  February  Ist,  as  testified  to  by 
Dusenbery,  was  materially  different  from  the 
one  testified  to  by  Hurlburt  He  testified  that 
the  agreement  was  to  become  effective  only 
upon  Hurlburt's  election  to  pay,  upon  June 
1st,  for  the  work  performed  prior  thereto, 
and  that  the  payment  made  by  Hurlburt  at 
that  time  was  made  In  pursuance  of  that  pro- 
viso, and  that  he  thereby  assumed  an  obliga- 
tion to  continue  and  complete  the  tunnel; 
while,  on  the  other  hand.  Hurlburt  denied 
that  the  original  agreement  contained  any 
such  provision,  and  stated  that  the  payment 
he  then  made  was  made  under  a  new  and 
distinct  agreement  and  understanding.  It 
therefore  became  important,  in  determining 
what  effect  should  be  given  to  the  fact  of 
his  making  a  payment  at  that  time,  for  the 
jury  to  decide,  as  between  these  witnesses, 
which  gave  the  true  version  of  the  transac- 
tion; and,  furthermore,  whichever  version 
of  the  original  contract  the  Jury  may  have 
accepted  as  true,  this  testimony  tended  to 
show  a  new  and  distinct  agreement,  upon 
which  this  and  subsequent  payments  were 
made,  and  that  the  money  was  advanced  by 
appellant,  not  in  pm-suance  of  the  original 


agreement,  which  up  to  that  time  was  con- 
cededly  of  no  binding  force  or  effect,  but  with 
the  distinct  understanding  that  It  was  to  be 
returned  in  case  of  a  sale  of  the  property. 
The  conversation  between  the  parties  at  that 
time  was  admissible  upcm  the  question  of 
fact  as  to  whetlier  there  was  a  change  or 
modification  of  the  original  contract  Wheth- 
er Hurlburt's  statements  as  to  the  conditions 
under  which  he  advanced  the  money  were 
sufficient  evidence  of  such  an  agreement  as 
would  work  such  change  or  modification  was 
for  the  Jury  to  determine,  and  the  court 
therefore,  erred  in  directing  a  verdict.  Bryan 
V.  Hunt,  4  Sneed,  543;  McQnown  v.  Thomp- 
son, 5  Colo.  App.  466,  39  Pac.  68;  Iroa  Co. 
V.  John,  5  Colo.  App.  213,  38  Pac  399;  Mc- 
Rea  V.  Bank,  6  N.  D.  353,  70  N.  W.  813. 

It  Is  now  for  the  first  time  objected  that 
the  appellant  should  not  be  permitted  to  avail 
himself  of  the  defense  that  there  was  a  sab- 
sequent  agreement  because  the  same  was 
not  specially  pleaded.  Whether  or  not  from 
the  averments  of  the  voluminous  answer, 
warrant  for  the  introduction  of  this  testi- 
mony may  be  found,  It  Is  unnecessary  to 
determine,  since.  If  this  proof  was  ol)Jectlon- 
able  upon  this  ground,  or  was  at  variance 
with  the  averments  in  the  answer,  advantage 
of  such  objection  should  have  been  taken  at 
the  time.  This  was  not  done;  but,  on  the 
other  hand,  the  parties  treated  this  question 
as  in  Issue,  and  the  court  expressly  ruled  that 
the  appellant  might  show  a  modification  of 
the  written  agreement.  If  such  proof  was 
not  admissible  under  the  pleadings,  the  ob- 
jection should  have  then  been  made,  and  an 
opportunity  given  appellant  to  amend  his  an- 
swer, so  as  to  obviate  this  objection.  Invest- 
ment Co.  y.  Rees,  21  Colo.  435,  42  Pac.  42, 
and  cases  cited. 

It  was  also  error  to  Instruct  the  Jury  to 
allow  Interest  on  the  balance  found  due.  In- 
terest In  this  state  Is  recoverable.  In  the  ab- 
sence of  contract  only  upon  the  subjects 
enumerated  In  the  statute.  Hawley  v.  Bar- 
ker, 5  Colo.  118;  Railroad  Co.  v.  Conway,  8 
Colo.  1,  5  Pac.  142;  Salazar  v.  Taylor,  18 
Colo.  538,  33  Pac.  368;  De  Remer  v.  Parker, 
19  Colo.  242,  34  Pac.  980;  Dexter  v.  Collins. 
21  Oolo.  455.  42  Pac.  664.  The  dalm  sued 
for  In  this  case  does  not  come  within  any  of 
the  cases  enumerated  In  the  statute  then  In 
force.  Gen.  St.  1883,  p.  550,  {  1707.  For  the 
foregoing  reasons,  the  Judgment  Is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


(U  Colo.  App.  SSS) 

MANBY  V.  TURNER. 

(Court  of  Appeals  of  Colorado.    June  15,  189&.) 

BROKERS— CONTRACTS— PERFORMANCK— 
COMMISSIONS. 

Where  plaintiff  agreed  to  obtain  an  exten- 
sion of  a  loan,  evidenced  by  a  note  owing  bj  de- 
fondnnt,  the  tender  of  a  contract  of  extension, 
puri)orting  to  be  the  contract  of  the  agent  of  the 
receivers  of  a  former  owner  of  the  note,  not 
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signed  by  the  present  owner,  or  any  one  acting 
for  him,  is  not,  in  the  absence  of  evidence  that 
the  person  agreeing  to  make  the  extension  had 
authority  80  to  do,  such  a  performance  by  plain- 
tiff as  will  entitle  him  to  commission  under  his 
agreement. 

Appeal  from  district  court.  Las  Animas 
county. 

Action  by  Charles  F.  Tamer  against  Luel- 
la  S.  Manby.  There  was  a  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Reversed. 

W.  B.  Morgan,  for  appellant.  John  J. 
Hendrick,  for  appellee. 

WILSON,  J.  Mrs.  Manby,  the  defendant, 
purchased  some  improved  realty  in  the  city  | 
of  Trinidad,  subject  to  a  mortgage  incum-  | 
brance  placed  thereon  by  her  grantors.  The  j 
mortgage  note  was  dated  November  1,  1890,  I 
matured  November  1,  1895,  and  was  payable 
to  the  Lombai-d  Investment  Company,  from 
whom  the  loan  had  been  secured.  In  Decem- 
ber following  the  execution  of  the  note,  it 
seems  that  It  was  sold  and  assigned  by  the 
Investment  company  to  one  Thomas  A.  GUI, 
who  continued  to  be  its  owner  thereafter  im- 
til  its  final  payment  Tlie  deed  of  trust  giv- 
en to  secure  tbe  note  was  also  assigned  at 
the  same  time  to  GUI.  At  the  time  of  the 
occurrences  hereafter  referred  to,  and  which 
gave  rise  to  this  suit,  and  long  prior  thereto, 
the  defendant  had  knowledge  that  the  note 
belonged  to  Gill.  Tlie  plaintiff  also  knew 
that,  according  to  Its  regular  course  of  busi- 
ness, the  Investment  company  always  sold 
all  notes  that  It  took  In  making  loans,  but, 
when  testifying  as  a  witness  at  the  trial,  was 
not  Allowed  to  answer  a  question  as  to  wheth- 
er he  did  not  know  at  said  time  that  GUI 
was  the  owner  and  holder  of  the  note.  About 
September,  1895,  prior  to  the  maturity  of  the 
note,  defendant  being  desirous  of  securing 
an  extension  of  its  time  of  payment,  applied 
to  the  plaintiff,  through  whom,  it  seems,  as 
local  agent  for  the  investment  company,  the 
loan  had  been  orlglnaUy  negotiated,  to  obtain 
for  her  such  extension,  and  In  pursuance 
thereof  executed  to  him  the  following  writ- 
ing: "Contract.  Trinidad,  Colo..  Sept.  2.5, 
1895.  This  is  to  certify  that  I,  L.  S.  Manby, 
of  Trinidad,  county  of  Las  Animas,  state  of 
Colorado,  do  hereby  appoint  C.  F.  Turner, 
of  Trinidad,  county  of  iJts  Animas,  state  of 
Colorado,  an  extension  of  loan  one  thousand 
dollars  for  five  years  at  six  per  cent,  per  an- 
num interest,  payable  semiannually,  to  be 
secured  by  mortgage  on  the  following  de- 
scribed real  estate,  namely,  lots  3  and  5  in 
block  four  (4)  in  Wootton  &  Schneider's  addl- 
'tlon  to  Trinidad,  Colorado;  and.  In  case  the 
extension  of  the  loan  is  granted  for  five  years, 
I  agree  to  pay  a  commission  of  $175.00,  or, 
If.  extension  Is  granted  for  three  years,  to 
pay  a  com.  of  $140.00.  Luella  S.  Manby,  Ap- 
plicant. Witness:  J.  B.  Manby."  In  the 
meantime  It  appears  that  the  investment 
company  had  failed,  and  its  business  was  be- 
ing conducted  by  receivers,  for  whom  It  was 


claimed  the  Concordia  Loan  &  Trust  Com- 
pany was  agent  Within  a  few  weeks,  but 
stUl  prior  to  the  maturity  of  the  note,  the 
plaintiff  notified  defendant  that  he  had  se- 
cured a  promise  of  an  extension,  and  produ- 
c«sd  for  her  signature  a  so-called  "contract  of 
extension,"  and  certain  coupon  notes  to  cover 
the  interest  to  become  due  during  the  time 
of  the  extension.  This  allied  contract  of 
extension  was  as  foUows:  "Contract  for  Ex- 
tension of  First  Mortgage  Loan.  Whereas, 
John  J.  KIme  and  Caleb  Houser  owe  the  Lom- 
bard Investment  Company  f  1,000,  evidenced 
by  one  note  bearing  date  Nov.  1,  1S90,  int.  6 
per  cent,  secured  by  trust  deed,  duly  record- 
ed; and  whereas,  the  above-described  note 
matures  the  first  day  of  November,  1895;  and 
whereas,  the  Lombard  Investment  Company 
is  now  In  the  hands  of  receivers,  and  the 
Concordia  Loan  &  Trust  Company  has  been 
appointed  agent  for  the  owner  of  this  loan; 
and  whereas,  Mrs.  L.  S.  Manby,  now  owns 
the  property  described  in  and  covered  by 
the  aforesaid  mortgage,  which  mortg.age  and 
the  note  secured  thereby  the  said  Mrs.  L.  S. 
Manby  assumes  and  agrees  to  pay;  and 
whereas,  the  said  debtor  desires  to  extend 
the  time  of  payment  of  $1,000  of  said  prin- 
cipal sum  for  the  term  of  three  years,  at  6 
per  cent,  payable  semlannuaUy,  and  has  ex- 
ecuted six  extension  coupon  notes  for  $30 
each,  and  agrees  that  the  Concordia  Loan  & 
Trust  Company,  agent,  successors  or  assigns, 
may,  at  its  option,  declare  such  extension  at 
an  end,  and  proceed  to  collect  said  debt  and 
foreclose  said  mortgage  at  once,  in  case  of 
default:  Now,  the  said  Concordia  Loan  & 
Trust  Co.,  agent,  agrees  that  upon  the  fore- 
going c<mdltlons  It  will  grant  the  extension 
herein  requested.     Dated  at  Kansas   City, 

Mo.,   Oct   11,   1895.    ,    Mortgagor. 

,  Prest    By ,  Agent  for 

Mortgagee."  It  was  not  signed  by  the  benefi- 
ciary named  in  the  trust  deed,  or  by  the  then 
holder  and  owner  of  the  note,  or  by  any  one 
purporting  to  act  for  them  or  either  of 
them.  The  accompanying  Interest  coupon  notes 
were  for  $30  each,  and  were  made  payable 
to  the  Concordia  Loan  &  Trust  Company,  or 
bearer.  Defendant  refused  to  sign  the  con- 
tract and  coupon  notes,  and  thereafter  it 
does  not  appear  that  anything  further  was 
done  in  the  premises  by  the  plaintiff.  On  De- 
cember 2d,  following,— about  a  month  after 
the  maturity  of  the  note,— the  defendant  paid 
off  the  whole  indebtedness.  Thereupon  plain- 
tiff commenced  suit  against  her  to  recover 
the  amount  of  commission  which  he  was  to 
have  received  according  to  the  writing  exe- 
cuted on  September  25th,  if  he  bad  secured 
an  extension,  claiming  full  performance  on 
bis  part  of  the  contract.  The  verdict  of  the 
Jury  and  Judgment  were  in  favor  of  plaintiff. 
On  the  material  issues  there  was  no  con- 
flict of  testimony,  and  the  Judgment  was  en- 
tirely without  evidence  to  support  it  The 
owner  of  the  note,  GUI,  was  the  only  person, 
so  far  as  appears  from  the  evidence,  who 
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bad  any  authority  to  grant  an  extension,  or 
authorize  any  one  to  do  so  on  his  behalf. 
There  was  no  CTldence  to  shove  that  the  loan 
and  trust  company  was  empowered  by  Gill 
to  act  for  him  in  any  manner  in  reference  to 
the  note.  There  was  no  evidence  to  show, 
or  tending  to  show,  even,  that  the  Lombard 
Investment  Company,  for  whose  receivers 
the  loan  and  trust  company  claimed  to  be 
agent,  had  any  authority  to  grant  any  ex- 
tension of  time  of  payment.  Assuming  that 
there  was  evidence  to  show  that  the  interest 
on  the  loan  previous  to  this  time  had  been 
paid  to  the  Investment  company,  yet  that  fact 
was  by  no  means  evidence  that  it  was  an 
agent  with  power  to  grant  an  extension  of 
time  of  payment  The  so-called  "contract  of 
extension"  claimed  to  have  been  secured  by 
plaintiff  was  a  contract  solely  of  the  Concor- 
dia Loan  &  Trust  Company,  when  it  should 
be  signed;  and,  there  being  no  evidence  to 
show  that  it  had  any  authority  whatever 
from  Gill,  the  owner  of  the  note,  and  the 
fact  of  this  ownership  being  at  that  time 
known  to  the  defendant,  she  had  a  right  to 
refuse  to  sign  it,  and  by  so  doing  she  did 
not  become  liable  in  any  manner  whatever 
to  pay  any  commissions  to  the  plaintiff. 
There  was  a  failure  of  performance  on  the 
part  of  plaintiff.  Especially  would  it  appear 
that  the  defendant  had  such  right  to  refuse 
when  she  was  aslced  to  sign,  as  a  part  of 
this  alleged  extension  contract,  six  coupon 
interest  notes,  payable  to  a  party  who  she 
knew  was  not  the  owner  of  the  principal 
note.  What  would  have  been  her  redress  If 
the  loan  and  trust  company  bad  assigned 
these  notes  to  others,  or  had  failed  to  pay 
them  to  Gill  when  collected?  The  defendant 
had  a  right,  for  her  own  protection,  to  have 
some  proper  proofs  and  assurances  that  the 
party  representing  itself  as  agent,  and  as- 
suming to  act  as  such  for  the  owner  of  the 
note,  was  such  agent,  before  she  could  be 
asked-to  sign  any  such  papers  as  presented. 
It  is  an  elementary  principle  that  the  repre- 
sentations of  the  agent  himself  are  not  suf- 
ficient proof  of  agency.  But  the  so-called 
"extension  contract"  does  not  of  itself  rep- 
resent that  the  loan  and  trust  company  was 
the  agent  for  Gill.  It  Is  true  It  recites  that 
the  loan  and  trust  company  "has  been  ap- 
pointed agent  for  the  owner  of  this  loan," 
but  previous  to  that.  In  the  first  sentence  of 
the  contract.  It  recites  that,  "Whereas,  John 
J.  Kime  and  Caleb  Houser  owe  the  Lombard 
Investment  Company  $1,000,  evidenced  by 
one  note  bearing  date,"  eta  No  other  reason- 
able conclusion  can  be  drawn  from  these  rec- 
itations tlian  that  it  purported  to  state  that 
the  investment  company  was  the  owner  of 
the  note,  and  the  only  one  for  whom  the  loan 
and  tmst  company  was  agent  The  plaintiff 
wholly  failed  on  his  part  to  perform  the 
services  agreed  upon,  and  he  was,  therefore, 
not  entitled  to  recover  In  this  action.  No  ex- 
tension of  the  time  of  payment  having  been 
secured,  the  defendant  had  a  right  to  pay  the 


indebtedness  after  maturity,  without  incur- 
ring thereby  any  liability  under  her  contract 
with  plaintiff.  For  these  reasons,  the  Judg- 
ment will  be  reversed.    Reversed. 

BISSBLL,  P.  J.,  not  sitting. 


02  Colo.  App.  106) 

8HIDELBR  et  al.  v.  FISHER  et  al.i 

(Court  of  Appeals  of  Colorado.     March  13, 

1899.) 

FRAUDULENT  CONVEYANCES  —  PRBFBRBNCK 
OF  CREDITORS  —  CHANGE  OF  VENUB— IN- 
STRUCTIONa  —  APPEAL  —  SUFFICIBNCy  OF 
RECORD. 

1.  Since  the  allowance  of  a  change  of  venue 
is  within  the  discretion  of  the  trial  court,  an  or- 
der refusing  a  change  will  not  be  reversed  on 
appeal  if  it  does  not  appear  that  the  trial  court 
abused  its  discretion. 

.    2.  Where  a  verdict  is  merely  advisory,  en«r 
In  instructions  is  not  ground  for  a  reversal. 

3.  Error  in  a  court's  written  opinion  will  not 
be  reviewed  on  appeal  if  appellant  did  not  re- 
quest the  court  to  maite  nudings  of  fact  and 
state  conclusions  of  law. 

4.  A  mortgage  given  to  a  creditor  who  knows 
that  the  mortgagor  is  insolvent  and  intends  to 
prefer  him,  is  void. 

5.  A  mortgage  given  by  an  insolvent  firm  to 
its  attorneys  to  secure  their  fees  for  future 
services  in  sustaining  a  mortgage  securing  part 
Of  the  firm  creditors  is  fraudulent  as  against 
unsecured  creditons. 

6.  If  attorneys  who  represent  a  creditor  in  pro- 
curing a  mortgage  know  that  the  mortgagor  is 
insolvent,  and  that  the  mortgage  is  intended  as 
a  preference,  the  mortgage  is  void,  though  the 
creditor  has  no  personal  knowledge  of  the  fraud. 

7.  Questions  presented  by  argument  of  coun- 
sel will  not  be  considered  on  appeal,  if  the  ab- 
stract does  not  contain  the  proceedings  of  the 
trial  court  on  which  the  argument  is  based. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  William  G.  Fisher  and  others 
against  Weinberg  &  Co.  Frank  M.  Shideler 
and  others  intervened.  From  a  judgment  f*f 
plaintiffs,  the  Interveners  appeal.    Affirmed. 

Thompson,  Perkins  &  Thompson.  N.  M. 
Campbell,  and  Moses,  Rosenthal  &  Kennedy, 
for  appellants.  Bicksler  &  McLean  and  Rog- 
ers, Cuthbert  &  Ellis,  for  appellees. 

BISSELL,  J.  The  Incompleteness  and  In- 
adequacy of  the  abstract  would  Justify  an 
affirmance  of  the  Judgment  without  any  con- 
sideration of  the  errors  which  counsel  have 
assigned  and  discussed.  It  is  the  undoubted 
rule  of  both  appellate  courts  that,  wherever 
parties  are  aggrieved  by  a  Judgment  which 
they  desire  to  have  reviewed,  they  must  pre- 
sent in  an  abstract  all  the  material  necessary 
to  a  complete  and  adequate  understanding  of 
the  issues.  This  has  not  been  done.  But 
several  questions  are  suggested  by  the  argu- 
ment which  have  a  quasi  support  in  the  ab- 
stract, and,  since  we  have  reached  a  concla- 
sion  about  one  question  which  Is  entirely  de- 
cisive of  the  rights  of  the  interveners,  we 
will  express  our  conclusions. 

X  Rehearing  denied  July  3,  1809. 
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Weinberg  &  Co.  were  merchaats  doing  busi- 
ness In  Aspen  and  Cripple  Creek.  They 
owned  a  large  stock  of  goods,  considerable 
realty,  and  possibly  a  considerable  amount  of 
other  personalty.  In  the  course  of  business 
they  became  indebted  to  many  parties.  To 
obtain  credit,  and  to  purchase  goods,  they 
made  divers  statements  to  mercantile  agen- 
cies with  reference  to  their  capital,  the 
amount  of  their  Incumbrances,  and,  as  a  re- 
sulting factor,  the  amount  whicb  they  were 
worth.  The  firm  became  embarrassed  In  the 
latter  part  of  1896,  and  were  being  pressed 
by  some  of  their  creditors.  They  were  im- 
able  to  liquidate,  and  one  or  more  of  the 
creditors  bad  correspondence  with  Thompson, 
Perkins  &  Thompson,  who  represent  the  trus- 
tee in  the  mortgage  and  some  of  the  inter- 
yeners,  and  set  about  attempting  to  obtain 
security  for  their  claims.  The  attorneys 
wrote  the  creditors.  From  their  letters, 
which  appear  in  the  briefs  of  appellees'  coun- 
sel, though  not  in  the  abstract.  It  would  seem 
that  the  creditors  were  fully  advised,  as  were 
the  attorneys,  of  the  absolute  insolvency  of 
Weinberg  &  Co.,  and  of  many  acts  on  the 
part  of  the  failing  concern  which  would  sub- 
ject them  to  grave  liabilities.  Just  how  far 
the  attorneys  were  advised  respecting  all  the 
details,  we  do  not  know;  but  tbe  letters  ex- 
hibit enough  to  demonstrate  to  our  minds 
that  they  were  fully  advised  of  the  hopeless 
Insolvency  of  Weinberg  &  Oo.,  of  the  irregu- 
larities in  the  preparation  of  their  statements 
respecting  their  assets,  and  on  which  they 
had  procured  credit,  and  of  many  other  things 
affecting  the  general  status  and  character  of 
tbe  failing  concern.  Strotue  &  Bros,  bad 
sold  Weinberg  &  Co.  eight  or  nine  thousand 
dollars  worth  of  goods,  had  delivered  about 
two-thirds  of  them,  and  the  balance  was  on 
the  way.  Thompson,  Perkins  &  Thompson, 
who  seem  to  have  been  the  attorneys  of  Wein- 
berg &  Co.  prior  to  this  time,  if  they  were 
not  Immediately' serving  them  at  this  date, 
were  Instructed  by  Stronse  &  Bros,  to  pro- 
ceed to  secure  the  debt.  Thereupon  these  at- 
torneys negotiated  with  Weinberg  &  Co.  for 
security  for  Stronse  &  Bros.'  debt.  This  for- 
eign partnership  had  already  received  mort- 
gages on  some  realty,  but,  by  an  agreement 
with  the  mortgagors,  kept  them  from  record, 
that  Weinberg  &  Co.'s  credit  might  not  be 
impaired.  These  mortgages  were  not  record- 
ed until  about  the  time  the  new  security  was 
given.  Strouse  &  Bros,  exercised  their  right 
of  stoppage  in  transitu,  caught  the  last  sale 
at  Omaha,  and  it  was  returned  to  the  main 
house.  The  goods  never  reached  Weinberg 
&  Co.  While  tbe  attorneys  were  negotiating 
with  Weinberg  &  Co.  they  refused  to  give  a 
mortgage  to  sectire  Strouse  &  Bros,  alone. 
They  demanded  the  privilege  of  picking  out 
the  creditors  whom  they  wished  to  prefer, 
and  determining  what  debts  tbey  would  pay. 
Not  otherwise  wouM  they  execute  any  secur- 
ity. This  was  assented  to,  and  a  mortgage 
was  given  covering  the  claims  of  a  cousld- 
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erable  number  of  creditors.  Some  of  them 
were  more  or  less  closely  identified  with 
Strouse  &  Bros.,  and  some  of  them  had  no 
connectloa  with  them.  This  firm  was  advised 
that  there  would  be  a  large  amount  of  result- 
ing litigation,  and,  to  secure  their  fees,  the 
attorneys  would  have  to  protect  themselves 
In  the  mortgage.  It  was  the  evident  inten- 
tion to  provide  for  what  was  done  in  nego- 
tiating the  security,  and  what  might  after- 
wards be  done  in  protecting  It.  Nobody  ob- 
jected,—neither  those  who  were  Immediately 
advised,  or  who  afterwards  accepted  the  ben- 
efits of  the  security.  Whether  the  latter  ever 
had  actual  Information  of  this  fact,  we  do 
not  know.  A  mortgage  was  prepared,  cover- 
ing all  of  the  assets  of  tbe  concern.  It  se- 
cured certain  notes  executed  to  the  preferred 
creditors,  and  one  to  Thompson,  Perkins  & 
Thompson  for  $2,000,  which  represented  $12.5 
for  services  theretofore  rendered  Weinberg  & 
Co.,  and  $1,875  to  cover  services  thereafter 
to  be  rendered  for  the  benefit  of  Weinberg  & 
Co.  and  the  creditors  in  the  various  suits 
which  were  likely  to  be  begun  because  of  the 
failure  and  the  preference.  The  mortgage 
was  put  on  record.  Immediately  unsecured 
creditors  began  a  good  many  attachment 
suits,  and  levied  on  the  goods  In  the  posses- 
sion of  tbe  trustee.  These  suits  went  to 
judgment,  and  the  attachments  were  sus- 
tained. At  the  proper  time,  and  in  such  a 
way  that  the  proceeding  Is  not  questioned, 
these  mortgagees  intervened,  set  up  the  mort- 
gage, and  asserted  their  title.  This  title  by 
mortgage  was  tried  by  the  court,  which  only 
has  jurisdiction  to  bear  and  determine.  As 
an  advisory  matter,  the  court  submitted  to  a 
jury  certain  questions.  Thereto  the  Jury 
made  answers.  By  the  verdict  they  found 
that  a  claim  amounting  to  nearly  $15,000, 
represented  by  a  note  given  to  an  adopted 
son  of  one  of  tbe  Welnbergs,  and  embraced 
In  the  mortgage,  was  fraudulent  They  found 
that  Thompson,  Perkins  &  Thompson  did  not 
have  full  knowledge  of  the  acts  of  Weinberg 
&  Co.,  nor  did  they,  as  agents,  secure  the  In- 
sertion of  this  fraudulent  claim  of  Fred 
Weinberg.  After  the  jury  was  discharged, 
the  court  held  the  mortgage  invalid,  and  ren- 
dered judgment  against  the  Interveners,  who 
have  a{^>ealed.  This  statement  Is  enough  to 
disclose  the  situation  and  character  of  the 
controversy,  and  the  facts  to  which  we  shall 
apply  the  law  In  so  far  as  we  decide  any 
questions  presented. 

Prior  to  the  hearing  tbe  interveners  made  a 
motion  for  a  change  of  venue,  which  was  de- 
nied, and  thereon  error  is  predicated.  We  do 
not  believe  the  position  well  taken,  nor  that 
error  can  be  based  on  it.  The  change  was  a 
matter  wholly  within  the  discretion  of  the 
court  and  not  'a  matter  of  absolute  right 
We  do  not  discover  that  the  court  abused  Its 
discretion  In  denying  the  application.  Fur- 
thermore, It  is  a  matter  of  considerable  doubt 
whether  tbe  Interveners  bad  a  right  to  remove 
tbe  cause.     In  one  sense  tbey  are  plaintiffs, 
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and  bound  by  the  fomm  which  they  select, 
and  In  another  sense  they  are  controlled  by 
the  proceedings  into  which  they  Inject  them- 
selves;  and  we  know  of  no  reason,  principle, 
or  rule  which  would  give  Interveners,  under 
these  circumstances,  tne  right  to  change  the 
venue,  without  a  showing  respecting  the  con- 
venience of  witnesses  sufficient  to  compel  the 
court.  In  the  exercise  of  reasonable  discretion, 
to  change  the  place  of  trial.  No  such  show- 
ing Is  made  here,  and  we  do  not  believe  the 
court  erred. 

Error  is  sought  to  be  laid  on  the  Instruc- 
tions which  the  court  gave  to  the  Jury,  and  In 
various  ways  the  court's  procedure  Is  made 
the  subject  of  attack.  As  we  view  It,  these 
a;'e  not  matters  of  which  the  appellants  have 
any  right  to  complain.  The  verdict  of  the 
Jury  Is  merely  advisory;  the  court  may  or 
!aay  not  follow  It,  as  It  pleases;  and  whatever 
•rror  it  may  commit  In  the  giving  of  Instrue- 
lous  cannot  be  made  a  basis  on  which  to  as- 
lign  reversible  error.  Porter  v.  Grady,  21 
joIo.  74,  39  Pac.  1091;  Kellogg  v.  Kellogg, 
!1  C!olo.  181,  40  Pac  358;  Danlelson  v.  Gude, 
11  Colo.  87,  17  Pac.  283. 

The  court  filed  a  written  opinion  found  In 
:he  record.  The  appellants  eomplnln  of  it, 
tnd  thereon  build  a  good  deal  of  argument  to 
the  point  that  the  court  misconceived  the  law, 
ind  erred  In  Its  conclusions.  "Cul  bono,"  Is 
a  good  answer  to  the  argument.  If  they  de- 
sired findings  of  fact  and  a  statement  of  the 
conclusions  of  law,  they  could' have  requested 
them;  and  had  the  court  found  Its  facts,  and 
thereto  applied  the  law,  and  either  the  one  or 
the  other  had  been  erroneous,  they  would  have 
been  In  a  situation  to  complain,  and  Insist  on 
a  review.  Wltkowskl  v.  HIU,  17  Colo.  372, 
'30  Pac.  55;  Rollins  v.  Board,  15  Colo.  103,  25 
Pac.  319.  They  did  nothing  of  the  sort 
While,  perhaps,  there  may  be  some  things  in 
the  opinion  which  would  not  commend  them- 
selves to  our  Judgment,  and  which  we  would 
not  care  to  Indorse,  as  a  whole  the  opinion  Is 
right,  and  the  conclusion  announced  accords 
with  our  convictions. 

The  only  broad  question  presented  by  the 
record  is  whether  these  Interveners  are  so  far 
bound  by  the  conduct  of  Thompson,  Perkins 
&  Thompson  as  attorneys  that  their  knowl- 
edge Is  the  knowledge  of  the  creditors,  and 
the  mortgage  wholly  void  as  to  them,  as  well 
as  to  Strouse  &  Bros.,  and  to  the  attorneys 
themselves.  This  Is  the  pivotal  question. 
That  the  mortgage  Is  void  as  to  Strouse  & 
Bros,  and  as  to  Thompson,  Perldns  &  Thomp- 
son, there  can  be  no  question.  Strouse  & 
Bros,  knew  of  the  situation,  and  they  had 
taken  secret  mortgages  from  Weinberg  & 
Co.,  which  they  withheld  from  record,  and 
with  them  were  engaged  In  a  scheme  to  hin- 
der, delay,  and  defraud  the  'creditors  of  that 
failing  concern.  Under  all  the  authorities, 
regardless  of  the  excess  for  which  the  securi- 
ty was  given,  the  mortgage  could  not  be  up- 
hel'd  In  their  favor.  The  mortgage  is  equal- 
ly Invalid  as  to  the  dahn  of  Thompson,  Per- 


kins &  Thompson.  There  has  been  a  very 
elaborate  attempt  on  the  part  of  counsel  to 
ui^old  It  on  the  theory  of  future  advances. 
There  is  no  such  element  In  it.  It  was  not 
given  to  secure  advances  made  to  Weinberg 
&  Co.;  nor  was  there  a  contract  to  furnish 
money  in  the  future,  as  is  ordinarily  the  case 
in  a  concern  where  a  creditor  (a  banker  or  an 
Individual)  agrees  to  loan  a  certain  amount 
of  money  to  a  concern,  and  agrees  In  the  fu- 
ture to  advance  money  for  the  use  and  bene- 
fit of  the  borrower.  The  $1,875  was  not  an 
advance  to  Weinberg  &  Co.,  except  In  the 
sense  that  they  were  to  gain  an  advantage  by 
the  Incidental  protection  of  their  Interests, 
and  the  payment  of  the  note  which  the  Jury 
found  to  be  fraudulent,  and  the  protection  of 
the  interests  of  those  creditors  whom  they 
had  elected  to  prefer  in  the  distribution  of 
their  assets.  We  can  see  ih>  earthly  difference 
between  an  agreement  of  this  sort,  and  an 
agreement  on  the  part  of  a  creditor,  to  whom 
the  debtor  may  be  obligated,  who  agrees  to 
take  a  mortgage  for  more  than  the  snm  due. 
and  famish  the  balance  to  the  debtor  from 
time  to  time  for  his  own  support,  or  for  biii 
own  benefit,  or  for  any  other  legal  and  legiti- 
mate'purpose.  They  stand  on  the  same  foot- 
ing. Selleck  v.  Pollock.  69  Miss.  870,  Vi 
South.  248;  JafCrey  v.  Wolf  (Okl.)  47  Pac.  496; 
Hulse  V.  Mershon,  125  Bl.  52,  17  N.  E.  50: 
Adams  v.  Niemann,  46  Mich.  135,  8  N.  W.  719; 
Butts  V.  Peacock,  23  Wis.  350;  Annis  v.  Bo- 
nar,  86  111.  128;  Harting  v.  Jockers,  136  III 
627,  27  N.  B.  188;  Wiley  v.  Knight,  27  Ala. 
336. 

'When  we  reach  the  conclusion  that  the 
mortgage  is  fraudulent  and  void  as  to  these 
two  parties,  there  remains  only  the  question 
whether  the  mortgage  can  be  maintained  as 
to  the  others  on  the  g;round  that  their  inter- 
ests are  separable,  and,  further,  whether  they, 
were  so  far  innocent  that  these  interests  may 
be  protected,  though  the  others  may  not  en- 
force the  security.  There  is  possibly  some 
difference  to  be  found  in  the  authorities  re- 
specting a  mortgage  given  to  secure  several 
creditors,  part  of  whom  are  innocent,  and 
part  of  whom  are  so  charged  with  knowledge 
of  the  fraudulent  character  of  the  security 
that  they  may  not  enforce  it  as  against  at- 
taching creditors.  We  do  not  bdleve  the 
question  has  been  decided  in  this  state.  Tlie 
bulk  of  the  authorities  called  to  our  notice 
hold  that  the  mortgage  might  be  good  as  to 
one  creditor,  and  bad  as  to  the  others.  Since 
the  case  seems  not  to  have  received  full  con- 
sideration at  the  hands  of  counsel,  and  vre 
find  it  wholly  unnecessary  to  determine  It. 
we  dismiss  it  with  this  suggestion. 

The  case  may  be  more  properly  put  on  tbe 
ground  that  all  creditors  secured  by  tbat 
mortgage  are  charged  with  notice  and  kno-n-I- 
edge  of  its  fraudulent  character.  We  believe 
Strouse  &  Bros,  were  guilty  of  an  actual 
fraud,  which  would  bar  them  from  the  en- 
forcement of  the  security.  As  to  the  attor- 
neys, we  discover  no  evidence  of  actual  fraud. 
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Of  this  the  trial  court  acquitted  them.  We 
do  decide  that  their  mortgage  was  fraudulent 
In  law,  and  that  Welnlierg  &  Go.  and  Thomp- 
son, Perklua  &  Thompson  attempted  to  secure 
for  Weinberg  &  Co.  a  definite  and  specific  ad- 
vantage as  against  the  other  creditors.  This 
may  not  be  done.  It  therefore  follows,  If 
these  preferred  creditors  are  chargeable  with 
knowledge  of  these  facts  which  were  In  the 
imssession  of  Thompson,  Perkins  &  Thomp- 
son, they  likewise  cannot  defend  the  security 
against  the  attacks  of  these  attaching  cred- 
itors. We  believe  them  to  be  thus  chargeable. 
On  behalf  of  Wilson  Bros,  a  very  elaborate 
argument  has  been  filed,  supporting  the  dis- 
tinction which  has  been  drawn  in  a  great 
many  cases,  that  where  the  agent  has  no  le- 
gal right  to  disclose  facts  to  his  principal,  or 
when  he  Is  engaged  In  a  scheme  to  defraud 
him,  the  agent's  knowledge  will  not  be  im- 
puted to  the  principal,  because  the  presump- 
tion of  a  full  disclosure  by  the  agent  to  the 
principal  of  the  facts  within  his  luiowledge 
cannot  be  indulged  in,  and  therefore  the  prin- 
cipal will  not  be  held  chargeable  with  his 
knowledge.  There  are  many  cases  which  rec- 
ognize this  distinction,  but  a  few  only  need 
be  referred  to:  Benedict  v.  Amoux,  154  N. 
Y.  715,  4»  N.  E.  326;  Henry  v.  AUen,  151  N. 
Y.  1,  45  N.  E.  355;  Innerarlty  v.  Bank,  139 
Mass.  332,  1  N.  E.  282;  Gunster  v.  Power 
Co.,  181  Pa.  St.  327,  37  Atl.  550;  Surety  Co. 
V.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  553. 
While,  under  the  modem  decisions,  this  rule 
could  not  be  questioned,  nor  the  principle  at- 
tacked, we  do  not  discover  an  opportunity  for 
Its  application.  As  we  look  at  It,  the  attor- 
neys were  not  engaged  In  any  scheme  with 
the  falling  debtor  to  defraud  'or  wrong  the 
principals  whom  they  represented.  They 
were  engaged  In  an  entirely  reasonable  effort 
to  secure  the  debts  due  these  persons.  Un- 
fortunately, their  connection  with  Weinberg 
&  Co.  and  with  Strouse  &  Bros,  was  so  close 
and  intimate  that  they  were  charged  with  full 
knowledge  of  their  fraudulent  attempts  to 
conceal  their  property  to  hinder  and  delay 
their  creditors,  and  of  the  advantage  which 
Weinberg  &  Co.  would  derive  from  the  exe- 
cution of  the  security.  The  mortgage  cover- 
ed, nearly  ?15,000  to  Fred  Weinberg,  the 
adopted  son  of  one  of  the  failing  debtors. 
This  debt  had  no  foundation,  according  to  the 
finding  of  the  Jury.  It  was  the  purpose  of 
the  debtors  to  secure  this  debt,  and  thereby 
gain  for  themselves  the  advantage  of  the  dis- 
trlbntlve  share  which  that  debt  would  re- 
ceive in  the  ultimate  disposition  of  the  prop- 
erty. The  attorneys  received  a  distinct,  spe- 
cific, and  decided  advantage,  to  the  amount 
of  $1,875,  to  uphold  this  fraudulent  mortgage. 
Tills  was  also  for  the  advantage  of  the  debt- 
or. The  court  found  that  it  was  fraudulent. 
In  the  sense  of  being  fraudulent  against 
creditors,  and  we  see  no  reason  why  the  cred- 
itors should  not  be  bound  by  the  knowledge 
which  the  attorneys  had,  who  were  their 
■gents.    Wilson  Bros,  seek  to  escape  this  re- 


sponsibility. While  the  evidence  Is  not  all 
presented,  there  is  a  sort  of  an  addendum  to 
the  abstract,  showing  the  testimony  of  one 
Skinner,  who  seems  to  have  been  the  credit 
man  of  that  concern.  We  do  not  estimate 
his  testimony  as  do  counsel.-  Neither  Wilson 
Bros.,  nor  any  member  of  the  firm,  so  far  as 
the  abstract  shows,  was  ever  called  as  a  wit- 
ness. Skinner  states  that  WUson  Bros,  had 
no  knowledge  that  the  notes  and  mortgage 
were  given  before  the  trustee  took  possession. 
All  this  may  be  true,  and  yet  Thompson,  Per- 
kins &  Thompson  must  be  held  to  have  rep- 
resented these  Interveners,  because  they  were 
the  only  persons  acting  in  their  behalf  at  the 
time  the  mortgage  was  taken.  These  credit- 
ors are  here  as  interveners  asserting  the  va- 
lidity of  the  mortgage,  and  assuming  the  aot 
of  their  agent.  They  seek  the  benefit  of  the 
security  which  he  took  under  these  circum- 
stances, and  with  full  knowledge  of  those 
facts  which,  had  they  been  known  to  the 
creditors,  would  most  undoubtedly  have  avoid- 
ed it.  This  last  suggestion  is  to  our  minds 
entirely  conclusive.  Even  counsel  cannot  de- 
ny that,  had  these  creditors  known  all  that 
Thompson,  Perkins  &  Thompson  knew  at  the 
time  this  mortgage  was  taken,  they  could  not 
be  permitted  to  take  advantage  of  it.  They 
would  be  charged  with  knowledge  of  Its  char- 
acter, of  the  facts  which  avoided  It,  of  the 
fraud  which  infected  it,  and  of  the  advantage 
which  Welnburg  &  Co.  were  to  gain  by  rea- 
son of  the  payment  of  this  fee  to  the  attor- 
neys. If  this  be  so,  we  see  no  reason  why  the 
creditors,  permitting  the  attorneys  to  act  In 
their  behalf,  and  taking  the  security  there- 
after asserting  its  validity,  relying  on  it, 
and  attempting  to  support  It,  should  not  be 
bound  by  the  knowledge  which  the  attorneys 
had,  which  was  sulBcient  to  avoid  the  securi- 
ty. 

There  are  a  good  many'  other  questions  pre- 
sented In  the  arguments  of  counsel,  and  pos- 
sibly they  may  have  some  legitimate  basis  in 
the  record;  but  we  have  discussed  the  only 
questions  for  which  we  can  find  any  basis 
In  the  abstract,  and  we  are  without  the  de- 
sire to  examine  the  record,  nor  do  we  con- 
ceive it  to  be  our  duty  to  assume  the  labor 
requisite  to  such  an  examination.  These 
matters,  of  necessity,  determine  the  whole  Is- 
sue in  favor  of  the  regularity  of  the  Judgment 
entered  by  the  trial  court,  whose  conclusions 
we  believe  to  be  right,  on  the  record  as  It  la 
put  before  us,  and  It  will  accordingly  be  af- ' 
firmed.    Affirmed. 


(S  Idaho,  614) 
STATE  V.  BEARD. 
(Supreme  Court  of  Idaho.    June  17,  1899.) 

ASSAULT  WITH  INTENT  TO  RAPE— REVIEW. 
A  verdict  of  guilty,  on  a  charge  of  assault 
with  intent  to  commit  rape,  will  not  be  disturb- 
ed, where  the  evidence  shows  an  assault,  and 
the  question  of  intent  is  fairly  submitted  to  the 
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(Idabo 


jnry,  although  the  evidence  bearing  upon  the 
question  of  intent  may  be  slight. 
(SjUabus  by  the  Court.) 

Appeal  from  district  coart,  Bear  Lake  coun- 
ty;  J.  C.  Rich,  Judge. 

Daniel  Beard  was  conricted  of  crime,  and 
appeals.    Affirmed. 

T.  L.  Glenn  and  Allen  Miller,  for  appellant 
S.  H.  Hays,  Atty.  Gen.,  for  the  State. 

QUARIiES,  J.  The  defendant  was  convict- 
ed of  the  crime  of  assault  with  intent  to  com- 
mit rai)e,  moved  for  a  new  trial,  which  was 
denied,  and  appealed  from  the  order  denying 
him  a  new  trial,  and  from  the  Judgment  of 
conviction. 

The  first  error  assigned  by  the  appellant  re- 
lates to  the  action  of  the  court  In  overruling 
defendant's  demurrer  to  the  Information.  Af- 
ter charging  defendant  with  the  crime  of  "as- 
sault with  Intent  to  commit  rape,"  the  offense 
is  charged  in  the  information  In  the  follow- 
ing words,  to  wit:  "The  said  Daniel  Beard 
on  or  about  the  15th  day  of  January,  1899.  at 
the  county  of  Bear  lAl^e  and  state  of  Idabo, 
and  prior  to  the  filing  of  this  information.  In 
and  upon  one  Mary  B.  Lindsay,  a  female  child 
under  the  age  of  18  years,  not  the  wife  of  the 
said  Daniel  Beard,  an  assault  did  make,  and 
her,  the  said  Mary  K.  Lindsay,  then  and  there, 
did  beat,  bruise,  wound,  and  Ultreat,  with  in- 
tent her,  the  said  Mary  &  Lindsay,  violently 
and  against  her  will  feloniously  to  ravish  and 
cirnally  know  and  carnally  abuse."  We  think 
that  the  Information  was  sufficient,  and  that 
the  demurrer  was  properly  overruled. 

Th^  only  other  assignment  of  error  that  we 
deem  Important,  and  which  raises  the  vital 
question  In  this  case,  is  that  "the  evidence  Is 
wholly  Insufficient  to  sustain  the  verdict" 
The  evidence  was  very  brief,  and  to  the  effect 
that  the  defendant  and  the  prosecutrix  started 
■  from  Xoonan  Valley  in  an  open,  ordinary  bob- 
sled, upon  which  was  an  ordinary  wagon  box, 
January  15,  1899,  to  go  to  Montpelier,  a  dis- 
tance of  18  miles;  that  while  both  were  seated 
on  the  bottom  of  the  wagon  box,  and  about 
5  miles  from  the  point  of  starting,  Che  defend- 
ant put  his  hand  up  the  clothes  of  the  prose- 
cutrix, and  felt  of  her  person;  that  prosecutrix 
objected,  and  tried  by  force  to  remove  de- 
fendant's hand,  but  was  unable  to  do  so;  that 
defendant  persisted,  and  the  prosecutrix  con- 
tinued to  resist  defendant  holding  her  by  her 
clothes,  and  thus  detaining  her  against  her 
ivlshes,  until  she  finally  broke  from  his  grasp 
«nd  Jumped  out  of  the  wagon  box.  This  oc- 
curred in  the  vicinity  of  a  dwelling,  and  not 
far  from  parties  on  the  highway.  The  prose- 
cutrix was  a  girl  of  16  years;  the  defendant, 
a  married  man,  whose  wife  was  in  bad  health. 
After  the  prosecutrix  Jumped  from  the  sled, 
defendant  entreated  her  to  return  and  resume 
the  Journey,  which  she  refused  to  do;  but 
finally  she  did  agree  that  if  he  would  ride  in 
one  end  of  the  wagon  box,  and  she  In  the 
other,  she  would  go  back  home,  which  they 


did,  the  Journey  to  Montpelier  being  abandon- 
ed. Defendant  entreated  the  prosecutrix  not 
to  tell  her  father  what  had  happened,  but  she 
refused  to  do  so,  and  told  him  that  she  would 
Inform  her  father  as  soon  as  she  saw  him,  and 
the  prosecutrix  did  promptly  Inform  ha  fa- 
ther of  the  occurrence. 

Among  other  instructions  given  to  the  Jnry, 
the  court  gave  the  following:  "The  Jury  are 
Instructed  that  an  assault  is  an  unlawful  at- 
tempt, coupled  with  a  present  ability,  to  com- 
mit a  violent  Injury  upon  the  person  of  an- 
other. A  particular  assault  is  charged  by  the 
Information  in  this  case,  to  wit  an  assault 
with  intent  to  conmilt  rape;  and  should  the 
Jury  find  from  the  evidence,  beyond  a  reason-" 
able  doubt,  that  the  defendant  Is  guilty  of  an 
assault  only,  without  Intending  to  commit  the 
crime  of  rape,  it  Is  their  duty  to  find  the  de- 
fendant guilty  of  an  assault  only."  Another 
Instruction  given  Is  as  follows:  "In  every 
crime  or  public  offense  there  must  exist  a 
union  or  Joint  operation  of  act  and  Intent  or 
criminal  negligence." 

The  assignment  of  errors  by  the  defendant 
Is  as  follows:  "First,  the  court  erred  In  over- 
ruling the  demurrer  to  the  Information;  sec- 
ond, the  court  erred  In  the  admission  of  testi- 
mony to  the  Jury;  third,  the  court  erred  In 
refusing  to  admit  testimony  to  go  to  the  Jury; 
fourth,  the  court  erred  in  its  instructions  to 
the  Jury;  fifth,  the  court  erred  In  refusing  to 
Instruct  the  Jury  as  requested  by  tbe  defend- 
ant; sixth,  the  court  erred  in  overruling  the 
motion  for  a  new  trial;  seventh,  the  verdict  is 
contrary  to  the  law  and  the  evidence." 

The  second,  third,  fourth,  and  fifth  specifica- 
tions of  error  are  too  general,  vague.  Indefinite, 
and  uncertain  to  be  entitled  to  any  considera- 
tion. It  has  been  well  said  of  an  assignment  cl 
errors  that  "its  twofold  office  Is  to  apprise  the 
appellate  court  of  the  specific  questions  pre- 
sented for  Its  consideration,  thus  very  mate- 
rially lessening  its  labor  in  the  decision  of  the 
case,  and  to  inform  the  opposite  party  or  hia 
counsel  of  the  points  intended  to  be  relied  up- 
on, that  he  may  thereby  be  guided  in  the 
preparation  of  his  brief,  and  that  the  discus- 
sion be  more  limited  and  concentrated."  2 
Enc.  PI.  &  Prac.  p.  921.  And  In  same  volume, 
at  page  938,  It  Is  said:  "Bach  specification  ot 
error,  like  a  paragraph  or  count  of  a  pleading, 
must  be  single,  clear,  certain,  and  complete 
In  Itself.  A  number  of  defective  specifica- 
tions cannot  be  combined  to  make  one  good 
one." 

The  first  error  has  heretofore  been  consider^ 
ed. 

The  sixth  and  seventh  assignments  of  eirar 
simply  go  to  the  sufficiency  of  the  evidence. 
Under  some  of  the  authorities,  the  evidence 
is  not  sufficient;  under  others.  It  Is  sufflciexit. 
That  the  defendant  committed  an  unlawful 
assault  upon  the  prosecutrix,  and  violated  the 
law  as  well  as  common  decency,  is  shown  bij- 
the  undisputed  evidence  in  the  case.  He  as- 
saulted; she  resisted;  and,  without  any  Invit- 
ing response,  he  persisted,  using  force.    Xlie 
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question  of  defendant's  Intent  waa  fairly  pre- 
sented to  the  Jury,  and  they  found  that  the 
assaolt  was  made  with  Intent  to  commit  rape. 
We  do  not  feel  authorized  to  disturb  that 
finding;  the  force  used,  taken  in  connection 
with  the  surrounding  circumstances,  the  in- 
tent to  commit  rape  existing,  being  sufficient 
See  Hays  v.  People,  1  Hill,  361;  Carter  v. 
State,  35  Ga.  263;  State  v.  Smith,  80  Mo.  617; 
Dibrell  t.  State,  3  Tex.  App.  456;  State  v. 
Boon,  35  N.  C.  244. 

The  trial  court  projierly  denied  the  motion 
for  a  new  trial.  The  order  and  judgment 
appealed  from  are  affirmed. 

HUSTON.  0.  J.,  and  SULLIVAN,  J.,  concur. 


(23  Mout.  96) 

BRAMLETT  et  al.  y.  FLICK  et  al. 

(Supreme   Court  of  Montana.     July  3,   1899.) 

MINING   CUAIM8— LOCATION— SyiDBNCB  —  FILi- 

ING  OP  RECORD— CONSTROCTION 

OF  NOTICE. 

1.  A  notice  of  location  of  a  mining  claim, 
which,  by  reference  to  natural  objects  and  mon- 
uments erected  by  the  locator,  contains  direc- 
tions ■which,  taken  in  connection  with  such  ob- 
jects, would  enable  a  person  of  ordinary  intelli- 
gence to  find  the  claim  and  trace  its  boundaries, 
is  sufficient. 

2.  Whether  or  not  a  claim  could  be  ascertain- 
ed from  such  notice  and  the  proof  In  regard  to 
the  surroundings  is  for  the  jury. 

3.  In  an  action  to  determine  adverse  claims 
to  a.  mining  claim,  a  notice  of  location  which 
described  a  claim  as  bein»  situated  in  a  certain 
county,  a  certain  distance  from  another  claim, 
and  defined  by  courses  marked  by  substantial 
monuments,  rendily  identified  by  marks  thereon, 
taken  in  connection  with  evidence  that  the  lo- 
cator discovered  gold-bearing  quartz,  and  made 
a  monument  at  the  place  of  discovery,  upon 
which  he  posted  his  notice  of  claim,  shows  prima 
facie  ownership  of  such  claim. 

4.  Whore  one  enters  upon  the  mining  claim 
of  another  under  claim  of  title  thereto,  and 
mines  thereon,  and  warns  such  other  not  to 
mine  thereon,  such  conduct  amounts  to  an  ouster 
from  the  territory  of  the  latter  claimed  by  the 
former. 

5.  Where  one  mining  claim  encroaches  upon 
another,  it  is  not  error  to  permit  the  engineer, 
who  has  made  a  plat  thereof,  to  [>oint  out  the 
exterior  boundaries  of  the  encroaching  claim,  as 
It  tends  to  enlighten  the  jury  as  to  the  contro- 
versy. 

6.  A  question  as  to  whether  a  practical  sur- 
veyor, familiar  with  the  methods  of  locating 
claims,  and  familiar  with  surveys  In  mountain- 
ous countries  and  with  the  neighborhood,  could 
take  the  description  in  a  notice  of  location  of  a 
claim,  and,  starting  at  the  point  of  discovery, 
find  the  claim  described  therein,  Is  incompetent, 
as  calling  for  an  opinion. 

7.  In  an  action  to  determine  the  boundaries  of 
conflicting  mining  claims,  evidence  as  to  wheth- 
er or  not  a  surveyor  found  the  boundaries  of  a 
claim  without  assistance,  whether  the  blazing 
upon  posts  appeared  to  be  old  or  new,  and 
whether  he  could  readily  find  the  blazes  on  the 
trees  along  the  boondaries,  and  whether  they 
could  be  traced  from  one  to  another,  relates  tu 
matters  of  fact,  and  is  not  open  to  the  objec- 
tion of  being  opinion  evidence. 

a  Under  Comp.  St.  div.  5,  §  1477,  which  pro- 
Tides  that  the  discoverer  of  a  mining  claim  snail 
have  20  days  in  which  to  complete  the  loca- 
tion and  make  the  necessary  record,  a  discoverer 
who  posted  in  plain  view  a  notice  of  location, 
and  "claim  of  1,500  feet  on  this  lead,  with  twen- 


ty days  for  prospecting,"  If  he  made  it  In  good 
faith,  and  with  an  intention  to  complete  his  loca- 
tion within  the  prescribed  20  days,  thereby  ac- 
quired a  right  to  all  the  ground  along  the  lead 
legitimately  covered  by  his  notice;  and  one  lo-- 
eating  thereon  'subsequently  to  such  notice,  and 
prior  to  the  expiration  of  the  20  days,  does  not 
acquire  a  superior  title,  though  he  filed  his  state- 
ment and  record  within  20  days,  and  the  former 
did  not. 

9.  A  notice,  posted  by  the  locator  of  a  claim, 
that  he  claims  1,500  feet  on  a  lode,  will  be  con- 
strued to  limit  his  claim  to  750  feet  along  the 
lode  on  either  side  of  the  point  of  discovery. 

Appeal  from  district  court,  Flathead  coun- 
ty;   Charles  W.  Pomeroy,  Judge. 

Action  by  J.  H.  Bramlett  and  others 
against  John  J.  Flick  sjad  another.  From  a 
judgment  In  favor  of  plaintiffs,  defendants 
appeal.     Reversed. 

0.  H.  Foot  and  G.  W.  Winston,  for  ap- 
pellants.   Sonford  &  Grubb,  for  respondents. 

BRANTLY,  C.  3.  In  this  action  the  plaln- 
tlSs  seek  to  recover  possession  from  defend- 
ants of  a  portion  of  the  surface  ground  of 
the  Blacktall  lode  claim,  situate  in  Missoula 
(now  Flathead)  county.  The  complaint  al- 
leges ownership  and  right  of  possession  In 
plaintiffs  of  1,500  feet  along  the  lode,  and 
300  feet  on  either  side  from  the  middle  or 
center  thereof,  under  and  by  virtue  of  a 
discovery  and  location  thereof  on  July  12, 
1892,  and  a  compliance  with  the  laws  of  the 
United  States  and  the  state  of  Montana,  by 
proper  record  of  their  declaratory  statement 
It  Is  then  alleged  that  on  or  about  August 
20,  1891,  the  defendants  entered  upon  a  por- 
tion of  the  claim,  ousted  plaintiffs  therefrom, 
and  now  unlawfully  withhold  the  same  from 
them,  to  their  damage  In  the  sum  of  $200. 
The  defendants,  after  denying  the  allega- 
tions In  the  complaint  set  up  title,  right  of 
possession,  and  possession,  In  themselves, 
under  a  location  called  the  "Bell  Lode 
Claim,"  alleged  to  have  been  made  by  them 
prior  to  that  Of  plaintiffs.  They  allege  the 
facts  of  their  discovery,  location,  and  a  com- 
pliance with  the  law  necessary  to  a  valid 
claim.  They  further  allege  that  the  bound- 
aries of  the  Bell  lode  claim  conflict  with 
those  of  the  Blacktall  lode  claim,  particular- 
ly describing  the  conflicting  area  by  metes 
and  bounds,  and  claim  that  they  are  lawful- 
ly In  possession  of  this  area  under  their 
prior  location.  The  complaint  does  not  de- 
scribe this  area,  but  in  the  trial  court  proof 
was  introduced  by  the  plaintiffs  Identifying 
It  and  the  case  was  treated  by  both  parties 
as  If  the  complaint  contained  a  proper  de- 
scription. No  question  Is  made  here  on  this 
point  We  shall  therefore  assume  that  the 
complaint  Is  suffldent  In  this  regard,  and 
so  treat  It  The  trial  In  the  court  below  re- 
sulted In  a  verdict  and  judgment  for  the 
plaintiffs.  The  case  comes  here,  on  appeal 
from  the  judgment  and  an  order  overruling 
defendants'  motion  for  a  new  trial. 

1.  The  plaintiffs  first  produced  evidence  of 
what  plaintiff  Bramlett  who  made  the  loca- 
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tlon  of  the  Blacktall  claim,  did  at  the  time 
o(  the  location,  In  the  way  of  making  a  dis- 
covery, posting  his  notice,  and  marking  the 
boundaries  of  the  claim.  His  evidence  was 
supplemented  by  that  of  A.  L.  Jaqueth,  a 
mining  engineer,  who  had  made  a  survey  of 
both  claims  a  few  days  before  the  hearing. 
As  an  exhibit  to  his  statement,  there  was 
Introduced  In  evidence  a  plat  or  diagram 
made  by  him  from  this  survey,  showing  th6 
relative  positions  of  both  claims,  the  courses 
and  extent  of  their  boundary  lines,  and  the 
area  in  conflict.  For  illustration,  and  for 
convenience  for  reference,  this  diagram  Is 
Inserted  here: 


Foundation  Fisher  creek,  about  six  miles 
N.  W.  of  where  Thompson  Falls  crosses 
same.  The  adjoining  claims  are  none,  the 
Golden  Eagle  being  about  one  mile  S.  E. 
from  the  Blacktall.  The  exterior  boundaries 
of  this  location  are  distinctly  marked  l)y 
posts  or  monuments  at  each  comer  of  the 
claim,  so  that  Its  boundaries  can  be  readily 
traced,  viz.:  Beginning  at  N.  E.  corner  post, 
marked  'A,'  and  running  from  thence  six 
hundred  feet  In  a  southerly  direction  to  8. 
B.  corner  post,  marked  'B';  from  tbence 
fifteen  hundred  feet  In  a  westerly  direction 
to  S.  W.  comer  post,  marked  'CF;  from 
tbence  six  hundred  feet  in  a  northerly  dlrec- 


Xhereupon,  over  the  objection  of  the  de- 
fendants, thetcourt  admitted  In  evidence  a 
copy  of  the  notice  of  location  of  the  Black- 
tail  claim,  filed  for  record  on  August  1,  1892. 
The  ground  of  the  objection  was  that  It  is 
Incompetent,  immaterial,  and  irrelevant,  in 
that  it  contains  no  such  description  of  the 
claim,  with  reference  to  natural  objects  or 
permanent  monuments,  as  will  identify  the 
claim,  and  that  the  evidence  up  to  that  point 
showed  that  the  claim  is  not  correctly  de- 
scribed In  the  noticft  The  notice,  after  stat- 
ing that  the  plaintlCts'  claim  extends  750 
feet  easterly  and  westerly  from  the  discov- 
ery shaft  upon  the  lode,  and  300  feet  on 
either  side  of  the  center  or  middle  thereof, 
proceeds:  "This  lode  is  situated  In  an  unor- 
ganized mining  district  In  the  county  of  Mis- 
soula and  state  of  Montana,  on  a  branch  of 


tlon  to  N.  W.  comer  poet  marked  "D*;  and 
from  thence  fifteen  hundred  feet.  In  an  east- 
erly direction,  back  to  post  A,  place  of  be- 
ginning." 

The  evidence  of  plaintiff  Bramlett  tended 
to  show  that  h^  went  upon  the  groand  on 
July  12,  1892,  and  made  a  discovery,  at  the 
point  marked  "Discovery  Shaft"  on  the  dia- 
gram, of  quartz  in  place,  containing  free 
gold;  that  this  was  from  9  to  10  o'clock  In 
the  forenoon;  that  he  proceeded  at  once  to 
make  the  location  by  piling  up  a  monument 
of  stone  at  the  point  of  discovery,  and  put- 
ting up  a  substantial  copy  of  the  recorded  no- 
tice there;  that  he  then  staked  lioth  ways 
750  feet;  that  he  put  up  the  northeast  comer 
first,  and  then  the  others,  going  from  this 
point  around  the  claim,  and  back  to  the  place 
of    beginning;    that  at  the  northeast     and 
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northwest  coiiiera  be  cut  off  trees  foar  or 
Ave  feet  from  the  ground,  and  iquared  the 
stumps;  that  at  the  other  two  comers  he 
blazed  standing  trees  on  four  sides;  that  he 
also  pat  op  a  center  end  stake  at  the  east 
end  of  the  claim;  that  the  comers  were 
marked  "A,"  "B,"  "C^"  and  "D,"  In  order, 
preceded  by  the  name  and  date,  "Blacktall, 
July  12,  1892";  that  the  east  end  center 
stake  was  a  tree,  blazed  and  marked;  that  he 
was  engaged  at  the  location  until  about  noon, 
and  that  he  saw  no  signs  of  prospecting 
there;  that  the  ground  covered  by  the  claim 
Is  rough  and  mountainous,  with  cliCts  to- 
wards the  northwest,  sloping  rapidly  down 
towards  West  Fisher  creek  on  the  north  and 
northeast,  and  covered  partly  with  under- 
growth and  down  timber;  that  he  had  to 
guess  at  the  courses,  and  had  no  means  of 
measuring  the  distances,  other  than  by  step- 
ping from  point  to  point;  that  the  Golden 
Eagle  claim  was  located  by  himself  on  June 
27,  1882;  that  this  claim  is  on  Bramlett 
creek,  which  is  about  a  mile  southeast  of  the 
Blacktall  claim;  that  his  camp  where  he 
stayed  during  his  prospecting  was  on  Bram- 
lett creek  I  that  there  is  no  such  stream  as 
Foundation  Fisher  creek,  but  that  Founda- 
tion Is  a  flat  down  below  on  the  main  or 
West  Fisher  creek,  where  the  Thompson 
Falls  trail  crosses  West  Fisher  creek,  and 
from  which  the  trail  up  to  Bramlett  creek 
and  the  Blacktall  country  leads;  that  the 
Blacktall  claim  Is  In  fact  located  on  West 
Fisher  creek,  and  not  on  a  branch  of  it;  that 
at  the  time  the  location  was. made  he  sup- 
posed it  was  on  a  branch  of  the  West  Fisher, 
but  that  it  Is  upon  the  main  stream;  that  he 
afterwards,  at  various '  tim'es,  saw  all  the 
posts  put  up  by  him  upon  the  claim,  and  that 
they  all  remained  there  until  about  the  be- 
ginning of  this  action,  except  the  northwest 
corner,  which  he  discovered.  In  the  spring  of 
1896,  had  disappeared,  and  that  he  restored 
It  at  that  time  by  setting  up  as  near  the 
same  place  as  possible  a  post  similar  to  the 
original  cne,  and  marking  it,  "Post  He- 
stored;"  and  that  the  plat  introduced  in  evi- 
dence is  a  fairly  correct  representation  of  the 
claims,  and  their  relative  positions. 

This  witness  became  somewhat  confused 
In  giving  the  directions  from  each  other  of 
the  boundary  posts  upon  the  claim,  and  the 
course  be  went  from  the  place  of  beginning 
at  the  time  he  made  the  location.  In  the  no- 
tice it  is  stated  that  post  B  Is  In  a  southerly 
direction  from  post  A.  In  his  testimony  he 
states  he  went  from  post  A  to  B  In  an  eastep- 
ly  direction.  From  the  plat  It  appears  that 
be  went  in  a  direction  S.,  35°  60'  B.  Again, 
the  southwest  comer  Is  given  in  the  notice  as 
-westerly  from  post  B  at  the  sontheast  cor- 
ner, while  he  states  that  he  went  in  a  south- 
erly direction  from  post  B  to  this  comer.  The 
plat  shows  that  this  direction  Is  S.,  66*  66' 
'W.  In  another  part  of  his  testimony  he  also 
states  that  the  Blacktall  claim  Is  southwest 
<rom  the  Oolden  Eagle  about  one  mile,  thus 


placing  It  a  mile  or  more  from  the  locality 
given  It  In  the  notice.  It  further  appears 
from  the  plat  and  the  testimony  of  Jaquei:k 
that  the  distances  from  post  to  post  men- 
tioned in  the  notice  are  materially  greater 
than  these  distances  as  actually  measured. 
Jaquetb  states  that  there  was  some  difficulty 
In  finding  the  claim  at  the  time  of  the  sur- 
vey, and  that  the  plaintiffs  were  compelled 
to  call  to  their  assistance  one  McGovem,  who 
knew  the  country  well,  before  they  could  lo- 
cate It  Jaqueth  further  testifies  that  at  the 
time  the  survey  was  made  the  country  was 
covered  with  a  deep  snow,  and  that  it  was 
necessary  for  the  surveying  party.  In  order  to 
find  the  corners,  to  dig  down  into  the  snow. 
It  was  upon  the  ground  of  these  inconsis- 
tencies and  discrepancies  in  the  proof  offered 
In  support  of  the  notice,  as  preliminary  to  of- 
fering it  In  evidence,  that  the  objection  to  its 
admission  was  predicated.  At  first  glance, 
the  Inconsistencies  do  seem  glaring  and  Ir- 
reconcilable, but  upon  closer  view  they  In 
large  measure  disappear;  at  least,  they  so 
far  disappear,  or  are  explained  away  by  oth- 
er parts  of  Bramlett's  statements,  that  we 
think  the  court  was  right  In  overruling  the 
objection  and  allowing  the  notice  to  go  to  tiie 
Jury.  The  reference  in  the  notice  to  Thomp- 
son Falls  crossing  and  Foundation  Fisher 
creek  certainly  gives  no  aid  In  Identifying 
the  claim,  in  view  of  Bramlett's  statement 
that  no  such  place  exists.  But  this  reference 
may  be  omitted  entirely,  and  still  enough  be 
left  in  the  notice,  by  way  of  reference  to  the 
other  objects,  to  go  to  a  Jury,  under  the  evi- 
dence applying  the  other  objects  mentioned 
to  the  locality  surrounding  the  claim,  and 
identifying  the  monuments  upon  the  claim 
Itself.  LIndl.  Mines,  §  383;.  Flavin  v.  Mat- 
tingly,  8  Mont  242,  19  Pac^  884;  Gamer  v. 
Glenn,  8  Mont  871,  20  Pac  654;  O'Donnell 
V.  Glenn,  8  Mont  248,  19  Pac.  302;  Hoffman 
T.  Beecher,  12  Mont  489,  81  Pac.  92;  Upton 
V.  Larkin,  7  Mont  449,  17  Pac.  728;  Russell 
V.  Chumasero,  4  Mont  809,  1  Pac.  713;  Brady 
V.  Hnsby,  21  Nov.  453,  83  Pac.  801.  "It  is 
not  for  the  court  to  say,  by  merely  looking  at 
a  record  or  declaratory  statement,  what  are 
or  what  are  not  permanent  objects  or  monu- 
ments. That  Is  a  matter  of  proof.  A  stake 
or  a  stone  of  the  proper  'size,  and  properly 
marked,  may  be  a  permanent  monument  A 
declaratory  statement  or  record  thereof,  with 
a  reference  to  permanent  stakes  or  monu- 
ments, which  did  not  exist  as  a  fact  on  the 
ground,  would  not  be  good,  while  a  defective 
description  In  the  record  or  declaratory  state- 
ment might  be  cured  If  the  stakes  or  monu^ 
ments  on  the  ground  Identified  the  claim." 
Russell  V.  Chumasero,  supra.  The  reference 
to  the  Golden  Bagle  claim  Is  definite  enough 
to  allow  the  notice  to  be  submitted  to  the 
Jury.  True,  Bramlett  places  it  in  a  direction 
different  from  the  one  stated  in  the  notice; 
but  subsequently  this  error  is  corrected  by  a 
statement  that  this  latter  claim  Is  on  Bram- 
lett creek,  and  that  the  creek  la  about  a  mil* 
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aoutheast  from  the  Blacktall  claim.  This 
statement  la  further  aided  by  his  testimony 
la  another  part  ot  it,  where  be  states  that 
his  camp  was  on  Bramlett  creek.  This  camp 
is  more  than  once  referred  to  by  bim  as  "my 
camp  on  Bramlett  creek,"  and  appears  to 
have  been  a  point  on  the  creek  at  which  the 
prospectors  In  that  vicinity  casually  met  from 
time  to  time  In  passing  to  and  from  the 
moimtaius.  The  fact  that  the  Golden  Eagle 
claim  had  been  located  by  Bramlett  himself 
on  the  17th  ot  the  previous  month  did  not 
necessarily  raise  a  presumption  that  it  was 
not  well  known  at  the  time  of  the  location  of 
the  Blacktail.  In  the  absence  of  proof  to  the 
contrary,  the  presumption  attached  that  it 
was  well  known.  Hammer  v.  Milling  Co., 
130  U.  S.  291,  9  Sup.  Ct  648;  Id.,  6  Mont 
53,  8  Pac.  153;  Book  v.  Mining  Co.,  68  Fed. 
106.  It  is  fair  to  suppose  that  such  was  the 
case,  since  It  appears  from  the  proof  that  it 
was  among  the  first  locations  made  in  that 
part  of  the  country,  and  that  the  miners  go- 
ing up  Into  that  section  passed  up  and  down 
Bramlett  creek  near  where  it  was  located. 
At  any  rate,  the  question  was  for  the  jury. 
Dillon  T.  Bayliss,  11  Mont  171,  27  Pac.  725; 
Metcalf  v.  Prescott  10  Mont  283,  25  Pac. 
1037,  and  the  other  authorities  cited.  ESven 
upon  the  presumption  that  this  claim  was 
not  well  known,  still  there  is  reference  to 
marked  stakes  and  trees  upon  the  Blacktail 
claim  Itself,  which  the  jury,  under  the  ao- 
thority  of  the  cases  cited,  and  under  the 
proof  80  far  given,  might  find  to  be  perma- 
nent monuments.  The  discrepancies  be- 
tween the  actual  courses  and  distances  and 
those  stated  In  the  notice  do  not  necessarily 
vitiate  the  notice.  "A  mistake  in  the  certifi- 
cate as  to  the  direction  and  course,  such  as 
•northerly'  instead  of  'northeasterly,'  the  de- 
scription being  aided  by  the  monuments  on 
the  ground,  is  of  no  moment"  Llndl.  Mines, 
f  381;  Sanders  v.  Noble,  22  Mont  — ,  55 
Pac.  1047;  Book  v.  Mining  Co.,  supra.  It  is 
Buflaclent  If  the  description  In  the  notice  "con- 
.  tains  directions  which,  taken  in  connection 
with  such  boundaries,  will  enable  a  per8<Mi 
of  reasonable  intelligence  to  find  the  claim 
and  trace  the  lines."-  Llndl.  Mines,  {  381. 
The  courts  always  construe  these  notices  lib- 
erally, and  If,  by  any  Intendment  the  proof 
can  be  reconciled  and  made  consistent  with 
the  statement  contained  in  them,  the  jury 
will  be  allowed  to  say  whether  or  not,  upon 
the  whole  proof,  the  identification  of  the 
claim  is  sufficient 

2.  At  the  close  of  plaintiffs'  case,  defend- 
ants asked  the  court  to  direct  a  nonsuit  upon 
the  grounds  (1)  tliat  the  plaintiffs  had  failed 
to  show  title  in  themselves,  and  (2)  that  they 
had  failed  to  show  that  they  had  been  ousted 
by  the  defendants,  or,  if  they  did  show  an 
ouster  by  defendants,  they  had  failed  to  Iden- 
tify the  area  from  which  they  bad  been 
onsted.  Sufficient  has  already  been  said  as 
to  what  the  proof  tended  to  show  touch- 
ing the  facts  of  plaintiffs'  location,  and  we 
tliluk    the   plalutlSs   made   out   a   sufficient 


case  In  this  regard  to  go  to  the  Jury  up- 
on the  testimony  of  the  engineer  and  Bram- 
lett alone.    Moreover,  the  statements  of  Bram- 
lett are  materially  aided  by  those  of  other 
witnesses    who    were    subsequentiy    examin- 
ed by  the  plaintiffs,  and  particularly  by  the 
statement  of  the  witness  Geiger,  who  fixed 
the  location  ot  the  Golden  Elagle  claim  al- 
most exactly  in  accordance  with   the  state- 
ment In  the  notice.    He  was  also  corrobo- 
rated by  Geiger,  Boderlck,  and  others  as  to 
the  presence  upon  the  ground  of  the  monu- 
ments placed  there  by  him  to  mark  the  bound- 
aries.   These  witnesses  saw  at  various  times 
from  early  in  August  1892,  some  or  all  of 
them;   and  Roderick  states  that  they  ail  re- 
mained there  until  it  was  discovered  in  the 
spring  of  1806  that  the  northwest  corner  had 
disappeared,  when  he  assisted  Bramlett  In  re- 
placing It    The  defendants  contend  that  the 
five  posts  put  upon  the  claim  by  Bramlett  do 
not  mark  the  boundaries  sufficlentiy.    But 
under  the  authorities  already  cited,  this  was 
for  the  jury,  and  not  for  the  court  to  say, 
after  bearing  the  proof.    We  cannot  sustain 
the  contention  that  the  proof  falls  ta  ahnw  an 
ouster  by  defendants,  or  the  area  from  which 
the  plaintiffs  were  excluded.    The  area  in 
conflict  la  clearly  shown  by  the  testimony  of 
Jaquetb,  aided  by  the  plat    It  is  shown  by 
designated  metes  and  bounds.    True,  this  area 
is  not  described  in  the  complaint  but  the  con- 
tention is  not  that  the  pleading  is  not  suffi- 
cient but  that  the  proof  is  not  sufficient    As 
to  the  ouster,  the  plaintiffs'  evidence  showed 
that  defendaqt  Flick  in  1895  was  actually  at 
work  on  the  lead  upon  which  the  Blacktail 
discovery  was  made,  and  within  the  conflict- 
ing area.    He  had  a  man  by  the  name  ot 
Preston  working  at  that  point.    He  had  pre- 
vious to  this  time,  in  18S5,  notified  the  plain- 
tiffs not  to  do  any  other  work  upon  the  lead. 
The  plaintiffs  were  then  at  work  taking  out 
ore  at  the  point  marked  "Blacktail  Tunnel" 
on  the  plat    He  claimed  that  this  was  upon 
the  Bell  claim,  and  that  it  belonged  to  him. 
He  remained  there  and  continued  the  work. 
He  had  also  been  at  work  there  some  In  1894. 
Taking  this  proof  In  connection  with  the  fact 
that  the  boundaries  of  the  Bell  claim  cover 
a  considerable  portion  of  the  Blacktail,  It  auf- 
ficlently  estabiisbee  an  ouster  of  the  plain- 
tiffs from  that  part  of  the  dalm.    An  entry 
upon  the  land  of  another  under  assertion  of 
titie  Is  an  ouster.    West  v.  I.Anier,  9  Unmpli. 
762.    In  Ewing  v.  Burnet  11  Pet  62,  It   is 
said:    "An  entry  by  one  man  npon  the  land 
of  another  is  an  ouster  of  the  legal  posses- 
sion arising  from  the  tiQe,  or  not  according 
to  the  Intention  with  which  It  Is  done.      In 
legal  language,  the  intention  gnldes  the  en- 
try, and  fixes  Its  character."    See,  also,  Batln 
T.  Valdez,  70  Cal.  350,  11  Pac.  724,  and  Llndl 
Mines,  i  537  et  seq.    It  Is  rarely  the   caae 
that  actual  possession  of  a  mining  claim    Is 
maintained  at  all  times.    It  is  not  often  tbJtt 
one  is  Inclosed.    The  possession  la  constraet- 
Ive,  beln;;  drawn  to  the  owner  by  virtue  ot 
his  location.    When,  therefore,  another  enters 


Digitized  by 


Google 


Mont.) 


BEAMLETT  v.  FLIOK. 


873 


upon  the  claim,  asserting  ownership  therein 
by  Tirtue  of  an  alleged  superior  title  based 
upon  a  location,  and  exercises  dominion  over 
it  to  the  exclusion  of  the  rights  of  the  owner, 
this  amounts  to  an  ouster.  We  thinlc  the  evi- 
dence on  the  part  of  the  plaintiffs  sutHcient  to 
show  prima  facie  ownership  in  plaintiffs,  and 
an  ouster  from  the  conflicting  area  by  de- 
fendants. 

3.  Engineer  Jaqueth  was  asked  to  point 
out  the  exterior  twundaries  of  the  Bell  claim. 
This  was  in  connection  with  his  detailed 
statement,  illustrated  by  the  plat,  touching 
the  relative  positions  of  the  two  claims  and 
the  conflicting  area.  The  defendants  object- 
ed to  the  question,  as  tending  to  bring  out  an 
immaterial  matter.  The  court  properly  per- 
mitted him  to  answer.  The  evidence  tended 
to  enlighten  the  jury  and  give  them  a  clear 
Idea  of  the  controversy  between  the  parties. 

4.  This  witness  was  also  called  to  testify 
for  the  defendants  in  support  of  the  Bell  loca- 
tion. He  was  asked  the  following  question 
by  counsel  for  defendants:  "I  will  ask  you 
to  state  whether  a  practical  and  experienced 
engineer  and  surveyor,  familiar  with  the 
methods  of  locating  claims  and  familiar  with 
surveys  In  mountainous  countries,  and  with 
a  knowledge  of  the  neighborhood,  could  take 
the  description  given  In  the  notice  of  [the 
ISell]  location,  and,  starting  at  the  point  of 
discovery,  find  the  ground  or  claim  included 
within  and  knovrn  as  the  Bell  location." 
This  was  objected  to  by  plaintiffs,  and  ex- 
cluded by  the  court,  as  incompetent.  A  spe- 
cific ground  of  objection,  also,  was  that  the 
question-  called  for  the  opinion  of  the  witness 
as  an  expert,  and  not  for  a  statement  of  fact. 
Defendants'  contention  is  that  the  evidence 
called  for  should  have  been  admitted  in  sup- 
port of  the  description  and  references  con- 
tained in  the  notice  of  the  Bell  location. 
They  insist  that  the  question  calls  for  a  state- 
ment of  fact,  and  not  for  an  opinion  or  con- 
clnsion.  The  witness  was  not  examined  as 
an  expert.  No  ground  had  been  laid  for  this 
purpose.  The  question  was  addressed  to  him 
as  a  practical  observer.  Nevertheless,  even 
from  this  view,  the  objection  was  sufficient 
to  require  a  ruling  by  the  court.  The  alHrm- 
atlve  onswer  evidently  expected  by  counsel 
would  have  been  equivalent  to  a  statement 
by  the  witness  that  a  practical  and  experi- 
enced engineer,  familiar  with  surreys  In 
mountainous  countries,  with  the  methods  of 
locating  claims  In  such  places,  and  with  a 
knowledge  of  the  neighborhood,  could  take 
the  description  in  the  notice,  and,  starting  at 
tbe  discovery,  find  the  claim.  This  is  not  a 
statement  of  any  fact  the  witness  had  learn- 
ed, or  could  have  learned,  through  his  organis 
of  sense.  It  is  simply  an  opinion  as  to  what 
-would  be  the  probable  result  of  a  trial  made 
by  a  practical  and  skilled  engineer  under  a 
given  state  of  facts.  The  inquiry  apper- 
tained to  no  "question  of  science,  art  or 
trade."  It  was  directed  to  a  determination 
of  tbe  question  of  the  sufficiency  of  tbe  acts 


done  by  a  third  person  for  the  purpose  for 
which  they  were  Intended,  viz.  the  identifica- 
tion of  the  Bell  claim.  This  waa  the  question 
to  be  answered  by  the  Jury  upon  the  same 
facts  which  were  within  the  knowledge  of 
the  witness.  The  trial  court  was  therefore 
clearly  right  in  refusing  to  permit  the  witness 
to  state  his  opinion  to  the  .Jury.  The  de- 
fendants cite  Dillon  v.  Bayllss,  11  Mont.  171, 
27  Pac.  725,  as  supporting  their  contention. 
In  that  ctise  evidence  of  the  same  character 
was  offered  by  the  defendant  for  the  purpose 
of  rebutting  and  overturning  the  presumption 
establlslied  in  favor  of  plaintiff's  claim  by  the 
Introduction  of  the  notice  of  location,  and  the 
evidence  In  support  of  it.  The  objection 
made  was  that  tbe  notice  was  conclusive  as 
to  the  matter  stated  In  it  This  court  held 
that  the  notice  is  not  conclusive,  but  that  the 
description  and  references  contained  in  it  can 
be  shown  to  be  unintelligible  and  delusive. 
I  The  question  of  whether  the  opinions  of  en- 
gineers or  prospectors  can  be  admitted  for 
I  this  purpose  was  reserved,  for  the  court  say, 
I  "Let  it  be  well  understood  tliat  we  imss  upon 
I  the  objection  as  it  was  made  and  sustained." 
I  11  Mont  183,  27  Pac.  72a  This  case  is  there- 
i  fore  no  authority  in  support  of  defendants' 
contention.'  Other  witnesses  examined  by  de- 
!  fendants  were  asked  substantially  the  same 
question.  Objection  was  properly  sustained 
I  to  all  of  them.  This  witness  (Jaqueth)  was 
I  further  asked  whether  he  found  the  bound- 
aries of  the  Blacktail  daim  without  assist- 
ance, whether  tbe  blazing  upon  the  posts  at 
the  west  end  appeared  to  be  old  or  new, 
whether  the  marks  on  the  boundaries  of  the 
Bell  claim  appeared  to  be  old  or  new,  wheth- 
er he  could  readily  find  the  blazes  on  the 
trees  along  the  end  lines  of  the  Bell  clahn, 
and  whether  they  could  be  traced  or  observed 
from  one  to  the  other.  Shnllar  questions 
were  put  to  other  witnesses.  The  court  svis- 
talned  objections  to  them  all  on  the  ground 
that  they  called  for  tbe  opinion  of  the  wit- 
nesses. These  rulings  were  clearly  wrong. 
Witness  Jaqueth  had  already  been  permitted 
to  answer  the  first  of  these  questions  when 
upon  the  stand  for  thef  plaintiflls.  It  mlgbt 
have  been  excluded  upon  the  ground  that  It 
was  a  repetition,  but  It  was  clearly  compe- 
tent as  refiectlng  upon  the  condition  of  things 
found  upon  tbe  ground  at  the  time  of  tbe  sur- 
vey. There  was  a  sharp  confiiet  In  the  tes- 
timony as  to  whether  some  of  the  monuments 
bad  ever  been  put  upon  the  Blacktail  claim, 
—particularly  as  to  the  northeast  and  north- 
west corners.  There  was  some  evidence  tend- 
ing to  show  that  these  corners  had  not  been 
put  up  at  the  date  of  the  Blacktail  location. 
There  was  the  same  controversy  as  to  the 
situation  of  the  posts  upon  the  Bell  claim, 
and  whether  they  had  been  put  there  as 
early  as  claimed  by  defendants.  There  was 
also  a  controversy  as  to  the  existence  of 
blazes  on  the  trees  along  the  boundaries  of 
this  claim.  The  evidence  sought  to  be  brought 
out  was  certainly  material,  and  not  open  to 
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the  objection  made.  It  all  consisted  of  mat- 
ten  of  fact,  a  knowledge  of  wblch  waa  gained 
by  tbe  witneBses  from  observation  upon  the 
claim. 

6.  With  tbe  single  exception  of  the  partic- 
ulars Just  mentioned,  the  rulings  of  the  trial 
court  upon  the  admission  and  exclusion  of 
evidence  were  correct,  so  far  as  our  attention 
has  been  called  to  them.  In  instructing  the 
Jury,  however,  the  court  adopted  an  errone- 
ous view  of  the  law  touching  the  rights  of 
defendants  under  the  Bell  location.  The  evi- 
dence Introduced  by  defendants  tended  to 
establish  the  following:  Defendant  Flick 
went  alone  upon  the  ground  covered  by  the 
Bell  claim  on  July  8,  1892,— four  days  before 
Bramlett  went  there.  He  was  without  tools, 
but  went  over  the  ground  to  see  If  he  could 
find  anything.  At  the  point  marked  on  the 
plat  "Discovery  Shaft,"  he  found  a  lead  crop- 
ping out  of  quarti  in  place,  bearing  gold. 
After  examining  the  lead,  which  he  could  fol- 
low along  by  its  cropplngs,  he  cleaned  off  the 
surface  of  a  tree  standing  at  the  discovery 
point,  and  wrote  upon  it,  In  plain  view:  "The 
Bell  Claim.  Located  July  8th,  1892.  I  claim 
1,600  feet  In  length  on  this  lead,  with  twenty 
days  for  prospecting.  [Signed]  J.  J.  Flick." 
Thereupon,  after  prospecting  along  the  lead 
for  a  while,  he  went  away  to  look  for  feed  for 
his  horsea  Having  found  none,  the  following 
days  until  the  14th  were  spent  In  looking  for 
a  camping  place  where  it  could  be  had.  He 
returned  to  the  claim  on  the  14tb  In  company 
with  one  Shaughenessy.  They  prospected  on 
the  claim  and  In  its  vicinity  on  that  and  tbe 
following  day.  On  the  16th,  after  prospect- 
ing over  tbe  ground  again  with  Shaughenessy, 
be  proceeded  to  complete  the  location  by  put- 
ting up  four  comer  and  two  end  stakes,  be- 
ginning at  the  east  end  center  stake.  He 
put  up  this  and  the  northeast  and  southeast 
comers,  blazing  along  the  line  as  be  went 
He  then  returned  to  tbe  discovery,  and  blazed 
alonf;  through  on  the  outcrop  to  the  west  end, 
where  be  put  up  two  comer  stakes  and  a 
center  stake,  blazing  out  the  lines.  The 
stakes  were  made  by  cutting  off  trees  four  or 
five  feet  from  tbe  ground  and  squaring  the 
stumps,  except  at  the  northwest  comer,  where 
he  found  a  stump  20  feet  high,  which  he 
squared  as  It  stood.  All  of  these  monuments 
were  marked,  "Northeast  comer  of  the  Bell 
claim,"  "East  end  center  stake  of  the  Bell 
claim,"  etc.  The  distances  and  directions 
were  estimated;  the  intention  being  to  lo- 
cate 100  feet  easterly  and  1.400  feet  westerly 
from  the  discovery,  and  300  feet  on  either 
side.  A  notice  was  posted  at  the  discovery, 
substantially  the  same  as  the  declaratory 
statement  filed  (or  record.  This  declaratory 
statement  was  subsequently  prepared  by  a  no- 
tary and  left  with  blm  for  record,  but  was 
not  recorded  until  August  2,  1892.  A  copy  of 
this  was  Introduced  in  evidence.  No  objec- 
tion was  made  as  to  its  sufficiency  in  sub- 
stance and  form.  It  is  not  necessary  to  note 
It,  farther  than  to  mention  tbe  fact  that  It 


contains  tbe  statement  that  said  qoartz  lode 
was  discovered  on  July  8,  1892.  Other  evi- 
dence tended  to  establish  the  good  faith  of 
Flick  in  completing  bis  location;  claiming 
that  bis  right  dated  from  July  8th,  the  time  at 
which  be  made  his  discovery.  Defendant 
Rockefeller  was  Joined  as  one  of  the  locaton 
when  the  declaratory  statement  waa  made 
out. 

Defendants^  contention  at  the  trial  was  that. 
Flick  having  made  his  discovery  and  posted 
his  notice  upon  the  ground  on  the  8th  of 
July,  thehr  claim  thereto  waa  superior  to  that 
of  plalntifFs,  that  this  act  on  the  part  of 
Flick  withdrew  the  ground  which  was  claim- 
ed In  his  notice  from  exploration  by  others, 
and  that,  plaintiffs  having  made  their  loca- 
tion within  tbe  20  days  during  which  tbe 
ground  was  not  open  to  location,  tbelr  location 
was  void,  as  to  the  conflicting  area,  and  they 
acquired  no  right  thereto,  notwithstanding  de- 
fendants failed  to  make  their  record  within 
tbe  20  days.  Tbe  court  entertained  a  differ- 
ent view  of  the  law,  and  proceeded  upon  tbe 
theory  that,  inasmuch  as  tbe  plaintiffs  made 
their  location  and  recorded  their  declaration 
before  the  defendants  did,  they  acquired  a' 
right  to  the  conflicting  area,  to  tbe  exclusion 
of  defendants.  We  quote  the  fonrtta  para- 
graph of  the  charge,  as  Illustrating  tbe  view 
the  court  held,  and  the  theory  upon  which 
the  case  was  submitted  to  the  Jury:  "Ton  are 
Instructed  that  If  you  find  from  the  evidence 
that  the  defendants  discovered  the  Bell  lode 
or  claim  on  tbe  8th  day  of  July,  1892,  before 
they  bad  a  valid  or  could  have  had  a  valid 
and  subsisting  right  to  said  lode  or  claim,  aa 
against  any  person  who  had  acquired  an  ad- 
verse right  thereto,  tbe  defendants  must  have 
distinctly  marked  tbe  location  on  the  gronnd, 
so  that  its  boundaries  could  be  readily  traced, 
and  made  and  filed  in  the  office  of  the  county 
clerk  and  recorder  in  the  county  where  such 
claim  was  situated  an  affidavit  of  the  loca- 
tion thereof.  If  the  defendants  failed  to  do 
any  one  of  these  things,  then,  as  against  the 
plaintiffs,  If  tbe  plaintiffs  had  made  a  valid 
location  of  the  same,  or  any  portion  of  the 
same  ground,  by  discovery  and  location  and 
recording,  between  the  said  8th  day  of  July, 
1892,  and  the  2d  day  of  August,  1892,  the 
plaintiffs'  right  to  tbe  land  in  controversy 
would  be  valid,  and  a  better  right,  and  yoo 
will  find  for  the  plaintiffs." 

Under  tbe  court's  view  of  tbe  law,  aa  stat- 
ed here,  the  Jury  could  not  have  found  for 
the  defendants,  in  any  event,  unless  they 
found  Bramlett's  location  bad;  for  there  is 
no  controversy  but  that  Bramlett  finished 
whatever  he  did  in  the  way  of  making  his 
location  on  tbe  12tli,  or  that  he  filed  bis 
statement  for  record  on  the  twentieth  day 
thereafter.  And  although  tbe  defendant 
Flick  made  bis  discovery  and  posted  bis  no- 
tice on  tbe  8th,  still  this  gave  him  no  rights 
at  all,  if  he  did  not  finish  his  location  with- 
in the  20  days,  and  get  bis  notice  on  record, 
no    matter   what   were   bla   intentions,   or 
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whether  he  was  acting  In  good  faith  or  not. 
The  question  presented  Is  not  without  diffi- 
culty, but  we  think  the  result  of  the  deci- 
sions of  the  courts  upon  similar  controver- 
sies logically  leads  to  the  conclusion  that.  If 
Flick  actually  posted  the  notice  In  plain  view 
upon  the  exposed  lead,  as  claimed  by  him, 
on  July  8th,  and  thereafter  during  the  20 
days  intended  in  good  faith  to  secure  his 
claim  by  completing  his  location,  no  failure 
on  his  part  to  make  such  a  location  and 
proper  record  within  the  20  days  would  In- 
ure to  the  benefit  of  plaintiffs.  In  Doe  v. 
Mining  Co.,  70  Fed.  455  (a  similar  case,  de- 
cided In  1895),  It  was  held  that  the  discov- 
erer of  a  mineral  vein  should  have  a  reason- 
able time  after  his  discovery  to  complete  his 
location;  the  length  of  time  depending  upon 
the  situation  of  the  ground,  its  character, 
the  means  of  marldng,  the  boundaries,  and 
the  abilities  of  the  discoverer  to  ascertain 
the  course  or  strike  of  the  vein.  The  court 
held  this  to  be  the  rule  lo  the  absence  of 
local  rules  and  regulations  fixing  the  time 
within  which  the  location  might  be  com- 
pleted. In  this  case  20  days  were  held  to 
be  reasonable.  The  supreme  court  of  Ne- 
vada announces  the  same  rule.  Oleeson  v. 
Mining  Co.,  13  Nev.  442.  Wherever  there 
are  statutory  provisions  fixing  the  time  with- 
in which,  after  discovery,  the  prescribed 
work  necessary  to  a  valid  location  must  be 
done  in  order  to  secure  the  claim,  It  is  held 
that  the  discoverer  has  the  full  time  provid- 
ed In  the  statute  to  complete  It.  Lindl. 
Mines,  i  339;  Omar  v.  Sopar,  11  Colo.  380, 
18  Pac.  443;  Erhardt  v.  Boaro,  113  TJ.  S.  527, 
5  Sup.  Ct.  560;  Marshall  v.  Manufacturing 
Co..  1  S.  D.  350,  47  N.  W.  290;  Sanders  v. 
Noble,  supra.  Under  our  statute  now  In 
force  (Pol.  Code  1895,  !$  8610-3612),  at  the 
time  of  discovery  a  notice  must  be  posted  at 
the  point  of  discovery,  and  it  Is  provided  there- 
in what  this  notice  shall  contain.  The  stat- 
utes of  Colorado  and  South  Dakota  contain 
similar  provisions.  In  Sanders  v.  Noble,  su- 
pra, following  the  authorities  cited,  this 
court  held  that,  upon  the  posting  of  the  no- 
tice at  the  discovery  In  compliance  with  the 
provisions  of  the  statute,  the  prospector  not 
only  has  the  full  90  days  in  which  to  do  the 
work  necessary,  but  that  In  marking  his 
boundaries  after  the  work  is  done  he  may 
also  swing  his  claim  so  as  to  make  it  cover 
the  lead  to  the  extent  claimed,  to  the  exclu- 
sion of  others  who  have  sought  in  the  mean- 
time to  occupy  ground  within  the  possible 
limits  of  the  claim.  Our  statute  of  1887, 
under  which  the  locations  Involved  here 
were  made,  contained  no  provision  requir- 
ing a  notice  to  be  posted,  but  It  allowed  20 
days  In  which  to  complete  the  location  and 
make  the  necessary  record.  Comp.  St.  dlv. 
r>,  $  1477.  It  therefore  seems  to  be  the  In- 
evitable conclusion  from  the  authorities  that 
the  defendant  Flick.  If  he  posted  his  notice 
in  good  faith.  In  plain  view,  with  the  Inten- 
tion to  complete  his  location  within  the  pre- 


scribed 20  days,  after  prospecting  sufficiently 
to  enable  him  to  determine  the  course  or 
strike  of  the  vein,  thereby  acquired  a  right 
to  all  the  ground  along  the  lead  legitimately 
covered  by  his  notice,  to  the  exclusion  of 
any  person  endeavoring  to  locate  any  part 
of  It  by  means  of  a  junior  discovery. 

Recurring  now  to  the  notice  posted,  the 
amount  claimed  Is  simply  1,500  feet  along 
the  lead;  nothing  being  said  as  to  the  direc- 
tion in  which  this  was  to  be  measured.  In 
Erhardt  v.  Boaro,  supra,  a  similar  notice 
was  considered  by  the  supreme  court  of  the 
United  States.  In  commenting  upon  it,  Mr. 
Justice  Field  said:  "The  written  notice  post- 
ed on  the  stake  at  the  point  of  discovery 
•  •  •  declares  that  they  [the  locators] 
claim  fifteen  hundred  feet  on  the  'lode,  vein, 
or  deposit.'  It  thus  Informed  all  persons 
subsequently  seeking  to  excavate  and  open 
the  lode  or  vein  that  the  locators  claimed 
the  whole  extent  along  its  course  which  the 
law  permitted  them  to  take.  It  is,  indeed, 
indefinite,  in  not  stating  the  number  of  feet 
claimed  on  each  side  of  the  discovery  point, 
and  must  therefore  be  limited  to  an  equal 
number  on  each  side;  that  is  to  seven  hun- 
dred and  fifty  feet  on  the  course  of  the  lode 
or  vein  in  each  direction  from  that  point. 
To  that  extent,  as  a  notice  of  discovery  and 
original  location,  it  is  sufficient."  In  posting 
the  notice  he  did  upon  the  lead,  we  are  of 
the  opinion  that  Flick  thereby  established  a 
right  for  the  statutory  period  of  20  days  to 
1,500  feet  along  the  lead,  but  that  he  was 
limited  in  this  right  to  750  feet  on  either 
side  of  the  point  of  discovery.  The  fact  that 
In  making  the  location  thereafter  he  included 
within  his  boundaries  ground  not  legitimate- 
ly covered  by  his  notice,  If  this  was  done  In 
good  faith,  as  the  result  of  Ignorance  or  in- 
advertence merely,  would  not  invalidate  his 
claim,  in  so  far  as  it  includes  what  was  le- 
gitimately covered  by  the  notice.  In  no 
event  would  any  error  or  misprision  on  bis 
part  in  eddeavorlng  in  good  faith  to  com- 
plete his  location  inure  to  the  benefit  of  the 
plaintiffs  under  their  location,  made  on  July 
12th,  as  to  any  ground  covered  by  It  which 
comes  within  the  limits  embraced  by  Flick's 
notice.  To  the  extent,  then,  of  750  feet 
along  the  lead  easterly  and  westerly  from 
the  discovery  on  the  Bell  claim,  the  ground 
was  not  open  to  exploration  during  20  days 
after  July  8th.  In  so  far,  therefore,  as  any 
of  this  ground  is  covered  by  the  Blacktail 
claim,  the  latter  should  be  held  Invalid,' pro- 
vided Flick's  good  faith  in  posting  his  no- 
tice Is  established  by  the  proof.  The  in- 
structions of  the  court  on  this  branch  of  the 
case,  as  Illustrated  by  the  paragraph  quoted, 
were  therefore  erroneous  and  prejudicial  to 
the  defendants.  They  are  therefore  entitled 
to  a  new  trial  upon  the  lines  herein  indi- 
cated. 

We  are  requested  to  pass  upon  the  ques- 
tion as  to  whether  the  evidence  is  sufficient 
In  any  event  to  warrant  a  verdict  for  plain- 
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tiffs.    As  there  must  be  a  new  trial,  we  de- 
cline to  express  any  opinion  on  this  point 

Many  other  questions  have  been  urged  up- 
on the  attention  of  the  court,  but  we  think 
enough  has  been  said  herein  to  guide  the 
court  below  in  trying  the  cause  anew.  Let 
the  Judgment  and  order  appealed  from  be 
reversed,  and  the  cause  be  remanded,  with 
directions  to  grant  defendants  a  new  trial 
Reversed  and  remanded. 

HUNT  and  PIGOTT,  JJ.,  concur. 


(20  Utah,  23S) 

HULANISKI   y. 


OGDEN   CITY. 


(Supreme  Court  of  Utah.     July  8,  1899.) 

COMPENSATION— CHANGE!    AFTER    ELECTION— 

ABOLITION  OF  OFFICE. 

1.  Under  section  1761,  Comp.  Laws  1888,  con- 
tinuecl  in  force  by  section  2,  art.  24,  Const.,  a 
city  ju.stice  of  the  peace  is  a  city  officer,  in  cit- 
ies of  the  second  class. 

2.  The  office  of  city  justice  of  the  peace  is 
recognized  by  Const,  art.  21,  i  1. 

3.  Under  section  1772,  Comp.  Laws  1888,  con- 
tinued in  force  by  Const,  art.  24,  §  2,  and  under 
section  225,  Hev.  St.  1808,  in  effect  before  plain- 
tiff qualitied  as  a  city  justice  of  the  peace,  any 
attempt  on  the  part  of  a  dty  council  to  abolish 
or  alter  the  salary  of  such  justice,  and  fix  it 
at  an  amount  leas  than  the  amount  provided  by 
ordinance  at  the  time  of  plaintiff's  election,  is 
void,  and  of  no  effect  as  to  plaintiff. 

(Syllabus  by  the  0>urt) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Edmund  T.  Hulanislsi  against 
Ogden  City.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

J.  N.  Kimball,  for  appellant.  B.  M.  Alli- 
son, Jr.,  for  respondent. 

BASKIN,  J.  In  this  action  the  plaintiff 
seeks  to  recover  $48.50,  which  he  claims,  In 
the  second  count  of  his  complaint,  is  due 
to  him  from  the  defendant  as  part  of  his 
salary,  as  city  Justice  of  the  peace  of  Ogden 
City,  for  the  months  of  March,  April,  and 
May,  1898.  The  following  facts  were  found 
by  the  trial  court,  and  arc  not  disputed  by 
cither  of  the  parties  to  the  action,  to  wit: 
"That  the  plaintiff  was.  on  the  2d  day  of 
November,  1807,  duly  elected  to  the  office  of 
city  Justice  of  the  peace  in  and  for  Ogden 
City,  a  city  of  the  second  class.  In  Weber 
county,  Utah,  for  the  term  beginning  on  the 
first  Monday  In  January  (January  3),  18i)8. 
That  said  plaintiff  thereafter,  to  wit,  on 
the  said  3d  day  of  January,  1898,  duly  quali- 
fied as  such  city  Justice  of  the  peace,  and 
entered  upon  the  discbarge  of  the  duties  per- 
taining to  said  office,  and  that  he  is  now,  and 
ever  since  said  3d  day  of  January,  1898,  has 
been,  such  duly  elected,  qualified,  and  acting 
city  Justice  of  the  pooce.  That  the  Revised 
Ordinances  of  Ogden  City,  duly  passed  and 
approved  November  14,  1894,  in  an  ordi- 
nance entitled  'An  ordinance  making  a  re- 
adjustment of  the  salaries  of  the  mayor  and 


other  officers  of  Ogden  City,'  fixed  the  sal- 
ary of  the  city  Justice  of  the  peace  at  $1,000 
per  annum,  payable  In  equal  monthly  in- 
stallments of  $83.33  on  the  last  day  of  each 
and  every  month.  That  on  the  20tb  day  of 
December,  1897,  the  city  council  of  Ogden 
City  duly  passed,  and  on  the  24th  day  of 
December,  1897,  the  mayor  of  said  city  duly 
approved,  an  ordinance  which  repealed  the 
ordinance  of  November  14,  1894,  and  abol- 
ished the  sdlary  of  $1,000  per  annum  therein 
provided  for.  Said  ordinance  was  thereafter 
duly  deposited  In  the  office  of  the  city  re- 
corder, and  thereupon  duly  published  as  re- 
quired by  law,  and  by  its  terms  was  not 
to  take  effect  until  December  31,  1897.  Then 
on  the  17th  day  of  January,  1888,  the  city 
council  of  Ogden  City  duly  passed,  and  on 
the  18th  day  of  January,  1898,  the  mayor  of 
said  city  duly  approved,  an  ordinance  en- 
titled 'An  ordinance  fixing  the  salaries  of 
the  mayor  and  other  officers  of  Ogden  City.' 
In  this  ordinance  the  salary  of  the  city  Jus- 
tice of  the  peace  was  fixed  at  $750  per  year. 
The  ordinance  In  terms  provided  that  it 
should  take  effect  on  the  3d  day  of  January, 
1898,  when  approved  by  the  mayor,  which 
was  done  on  the  ISth  daj  of  January,  1888. 
That  said  ordinance  was  duly  deposited  with 
the  city  recorder,  and  published  as  required 
by  law.  The  salary  thus  provided  for  was 
payable  in  equal  monthly  Installments  at  the 
end  of  each  month.  That  the  plaintiff,  as 
such  city  Justice  of  the  peace,  has  been  fully 
paid  for  all  services  rendered  to  said  city 
as  such  city  Justice  of  the  peace,  each  and 
every  month,  from  the  3d  day  of  January. 
1898,  to  the  8th  day  of  February,  1898,  both 
days  inclusive,  by  a  payment  in  full  of  all 
fees  earned  by  plaintiff,  in  accordance  with 
the  schedule  set  out  in  the  statutes  of  the 
state  of  Utah  regulating  fees  of  Justices  of 
the  peace.  That  plaintiff  has  been  paid 
from  and  including  the  9th  day  of  February, 
1898,  and  is  still  paid,  by  defendant  city,  a 
regular  salary  of  $750  per  annum,  payable 
in  equal  monthly  Installments  on  the  last 
day  of  each  and  every  month.  In  accordance 
with  the  ordinance  passed  by  said  city  coan- 
cll  on  the  17th  day  of  January.  1888,  fixing 
the  salaries  of  the  mayor  and  other  officers 
of  Ogden  City,  and  said  payments  were  re- 
ceived by  plaintiff  without  waiving  any 
rights  he  might  have  under  the  state  fee 
bill." 

'  If,  under  these  facts,  the  plaintiff  is  en- 
titled only  to  a  salary  of  $750  per  annum. 
then  he  has  been  fully  paid  for  the  months 
of  March,  April,  and  May,  1888,  and  should. 
therefore,  not  recover;  but,  if  be  la  entitled 
to  a  salary  of  $1,000  per  annum,  then  he 
should  recover  the  balance  of  his  salary 
claimed  in  the  second  count  Section  2,  art 
24  of  the  constitution,  provides  that  "aU 
laws  of  the  territory  of  Utah  now  In  force. 
not  repugnant  to  the  constitution,  shall  re- 
main in  force  until  tliey  expire  by  their  own 
limitations  or  are  altered  or  repealed  by  tbe 
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leglslatnre."  At  the  date  of  the  adoption  of 
the  constitution,  section  1761  of  tlie  Com- 
piled Laws  of  1888,  creating  tlie  office  of  city 
Justice  of  the  peace,  was  in  force,  as  also 
section  1790,  defining  the  duty  of  said  Jus- 
tice, as  follows:  "The  Judicial  power  of  the 
city  shall  be  -vested  in  the  Justices  of  the 
peace  of  such  city.  Said  Justices  shall  have 
excluslTe  Jurisdiction  of  cases  arising  under 
or  by  reason  of  the  violation  of  any  ordi- 
nance or  by-law  of  said  city,  and  shall  hare 
the  same  Jurisdiction  as  other  Justices  of  the 
peace  in  cases  arising  under  the  laws  of  the 
territory."  The  office  of  city  Justice  of  the 
peace  is  recognized  by  section  1,  art.  21,  of 
the  constitution.  From  these  provisions  it  is 
clear  that  a  city  Justice  of  the  peace  is  a 
city  officer.  The  ordinances  of  Ogden  City 
heretofore  referred  to,  recognize  this  fact. 
Section  1772,  Comp.  Laws  1888,  is  as  fol- 
lows: "The  mayor  and  councilmen  of  any 
city  shall  receive  such  compensation  as  the 
city  council  may  by  ordinance  direct,  but 
their  compensation  shall  not  be  changed 
during  the  term  of  office;  and  all  other  offi- 
cers may  receive  a  salary,  fee,  or  other 
compensation  to  be  fixed  by  ordinance;  and 
after  the  same  has  once  been  fixed,  such 
fees  or  compensation  shall  not  be  Increased 
or  diminished  to  take  effect  during  the  term 
for  which  any  such  officer  was  elected  or 
appointed."  This  section  was  also  in  force 
'  at  the  adoption  of  the  constitution  and  at  the 
date  of  the  election  of  the  plaintiff.  Section 
225,  Bev.  St  1898,  Is  as  follows:  "All  offi- 
cers of  any  city  shall  receive  such  compensa- 
tion as  may  be  fixed  by  ordinance,  but  the 
compensation  of  any  such  officers  shall  not 
be  increased  or  diminished  to.  take  effect  dur- 
ing the  time  for  which  any  such  officer  was 
elected  or  appointed."  This  section  went 
Into  effect  on  the  Ist  of  January,  1898,  two 
days  before  plaintiff  qualified. 

Under  these  statutory  provisions,  could 
the  salary  of  the  plaintiff,  after  his  election, 
be  abolished  or  diminished  "so  as  to  take 
effect"  during  the  term  of  two  years  for 
which  he  was  elected?  There  is  no  ambi- 
guity in  the  language  used.  It  Is  plain  that 
the  Intention  of  the  leglslatnre  was  to  pro- 
hibit any  change  of  the  salary  of  a  city 
officer,  after  his  election  or  appointment,  to 
take  effect  during  his  term.  It  Is  admitted 
that  the  salary  of  city  Justices  of  the  peace, 
fixed  by  ordinance,  at  the  time  this  plaintiff 
was  elected,  was  $1,000,  and  that  he  was 
elected  for  the  term  of  two  years,  beginning 
on  January  3,  1698.  The  salary  was  abol- 
ished up  to  January  18,  1898,  at  which  time 
it  was  fixed  at  $760.  The  ordinances  of 
Ogden  City,  abolishing  and  diminishing  the 
salary  of  the  office  of  city  Justice  of  the 
peace,  after  the  plaintiff  was  elected,  and 
to  take  effect  during  the  term  for  which  he 
WHS  elected,  are  void  as  to  plaintiff.  This 
view  of  the  case  renders  It  unnecessary  to 
consider  the  questions  raised  on  tlie  first 
rnnnt  In  the  complaint.    It  is  ordered  that 


the  Judgment  be  reversed,  with  costs,  and 
that  the  case  be  remanded,  with  Instructions 
to  the  court  below  to  enter  Judgment  in  favor 
of  the  plaintiff  for  $48.50,  with  the  accrued 
Interest. 

BABTOH,  0.  J.,  and  MINER,  J.,  concur. 


(20  UUb,  86) 
FIRST  NAT.  BANK  OF  NEPHI  v.  BROWN 
et  al. 

(Supreme  Oinrt  of  Utah.     June  20,  1899.) 

CROSS  COMPLAINT  —  COCNTBRCLAIM— 8UPFI- 
CIENCY  OF  BVIDBNCB  —  NONSUIT— PROMIS- 
SORY note:— DELI  VB  RY— SUFPICIENC  Y— REAIi 
BENEFICIARY  —  PROCEEDS  OF  NOTE  —  AU- 
THORITY OF  BANK  CASHIER- ESTOPPEL  TO 
DENY— BOOKS  OP  BANK— EVIDENCE- ASSIGN- 
MENTS OF  ERROR— REVIEW. 

1.  Where  facta  alleged  in  a  crosa  complaint,  if 
true,  constitute  a  valid  counterclaim,  and  the 
evidence  adduced  thereon  fairly  tends  to  prove 
the  material  allegations,  a  nonsuit  on  the  coun- 
terclaim is  properly  denied,  as  also  an  instruction 
to  find  for  the  plaintiff  the  full  amount  pray- 
ed for  in  the  complaint. 

2.  Defendant  had  on  deposit  to  his  credit  in 
plaintiff's  banlc  $1,000,  and  at  the  request  of 
the  cashier,  and  as  an  accommodation  to  the 
bank,  consented  that  the  same  mtRht  be  loaned 
through  the  bank  to  another  of  its  customers,  on 
the  condition  that  the  bank  would  guaranty  the 
loan,  collect  the  same  (or  defendant,  and,  upon 
such  consent  being  given,  the  defendant  was 
debited,  in  his  account  with  the  bank,  with  said 
sum,  and  afterwards  the  cashier  made  an  ar- 
rangement with  two  other  customers,  by  which, 
upon  payment  by  them  of  a  portion  of  a  previ- 
ous loan,  a  reloan,  or  a  continuation  of  a  loan 
of  tlie  unpaid  portion  of  the  previous  loan,  was 
granted  by  said  cashier,  and  a  note  (or  such  bal- 
ance, in  the  sum  of  $1,000,  was  given  by  said 
customers,  payable  to  the  bank.  Upon  the  ex- 
ecution of  said  note,  the  cashier  represented  to 
the  defendant  that  he  had  made  the  loan  con- 
sented to  by  the  defendant,  had  taken  said  note 
for  the  same;  and  at  the  snggestion  o(  the  cash- 
ier the  same  was  left  by  the  defendant,  with 
other  notes  of  his,  in  the  bank  for  collection,  and 
the  cashier  gave  the  defendant  a  receipt  lor 
said  note,  in  which  it  was  recited  that  the  same 
was  held  for  collection  and  credit  of  the  defend- 
ant. Afterwards  several  installments  of  inter- 
est on  said  note  were  paid  to  the  bank,  and 
credited  to  defendant  in  his  account  with  the 
bank.  The  bank  afterw.ards  collected  the  said 
note,  and  refused  to  credit  the  defendant  with 
the  amount  collected.  Held,  that  the  defend- 
ant, under  the  circumstances  of  the  case,  was 
the  real  beneficiary  of  said  note;  that  the  re- 
ceipt therefor  wag  a  delivery,  and  transfer  by 
delivery,  for  a  good  and  valid  consideration,  to 
the  defendant,  of  said  note,  and  passed  to  him 
the  title  to  the  same:  and  that  the  proceeds  of 
the  same,  collected  by  the  bank,  ponstitute  a 
valid  counterclaim  against  the  demand  of  the 
plaintiff. 

3.  As  the  $1,000  of  the  defendant's  deposit, 
with  which  he  was  debited  in  the  books  of  the 
bank,  was  never  credited  back  to  him,  but  wag 
retained  by  the  bank,  and  credit  therefor  to  the 
defendant  is  still  refused  by  the  plaintiff,  it  is 
estopped  from  disputing  the  authority  of  its 
cashier  in  the  transaction. 

4.  The  books  of  the  bank,  offered  for  the  pur- 
pose of  showing  that,  at  the  date  of  the  loan, 
the  bank  parted  with  a  larger  note,  for  part 
cash  and  the  new  note  for  the  balance,  as  a  re- 
newal of  a  portion  of  a  previous  loan,  were  prop- 
erly excluded  as  immaterial. 

5.  Assignments  of  error,  not  stated  In  the 
brief  of  counsel,  together  witli  the  points  and 
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•utfaorities  and   facts  aeecssnry   for  considera- 
tion and  determination  of  the  points  relied  on, 
as  required  by  rule  10  of  this  court  (49  Pac. 
xii.)i  will  not  be  considered  by  the  court. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Fifth  district; 
£.  V.  HIgglns,  Judge. 

Action  by  the  First  National  Bank  of 
Nephl  against  Walter  I.  Brown  and  Mary  B. 
Brown.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Brown  &  Henderson,  for  appellant.  Pierce, 
/Jrltchlow  &  Barrette,  for  respondents. 

BA8KIN,  J.  This  Is  an  action  on  a  promis- 
sory note  executed  and  delivered  to  the  plain- 
tiff by  the  defendants.  The  answer  admits 
the  execution  and  delivery  of  the  note,  and 
by  way  of  cross  complaint,  in  substance,  al- 
leges that  on  the  7th  of  April,  1891,  the  de- 
fendant Walter  I.  Brown  had  on  deposit  In  the 
plaintiff's  banlc  $1,000;  that  on  said  day  the 
plaintiff  requested  the  said  Walter  I.  Brown 
for  permission  to  loan  the  same  to  one  W.  J. 
Seely  and  others,  and  as  a  reason  for  such 
request  stated  that  the  said  Seely  and  others 
were  customers  of  the  plaintiff's  bank,  and 
that  plaintiff  did  not  have  the  money  to  loan 
to  said  parties;  that  the  cashier  of  the  plain- 
tiff's bank  said  tbat  the  plaintiff  would  take 
and  hold  the  note  of  said  Seely  and  others 
for  11,000,  and  collect  the  same,  with  Interest 
thereon,  for  the  use  and  benefit  of  the  said 
defendant,  and  would  be  responsible  to  said 
defendant  therefor;  that,  relying  on  said  state- 
ments, said  defendant  granted  said  request; 
that  afterwards  the  plaintiff  charged  the  de- 
fendant's account  in  said  bank  with  $1,000, 
nnd  represented  to  the  defendant  that  the 
same  bad  been  loaned  to  the  said  Seely  and 
others  upon  their  note,  and  that  plaintiff  was 
holding  said  note,  to  be  collected  and  applied 
in  pursuance  of  the  aforesaid  grant  of  per- 
mission by  said  defendant  to  loan  said  sum; 
that  afterwards,  from  time  to  time,  plaintiff 
credited  said  defendant's  account  in  said  banlj 
with  interest,  which  plaintiff  represented  had 
accrued  and  been  collected  on  said  note,  from 
the  date  thereof  and  up  to  October  13,  1893; 
that  the  said  defendant,  on  the  13th  day  of 
February,  1894.  for  the  first  time  learned 
that  the  plaintiff  held  no  note  of  the  said  Seely 
and  others,  but  that  on  the  said  7th  day  of 
April,  1891,  the  plaintiff  bad  loaned  to  the 
said  Seely  find  others  f  1,000,  and  had  taken 
their  note  therefor  payable  to  itself,  which 
note,  prior  to  February,  1894,  had  been  paid 
to  plaintiff;  that  no  part  of  the  proceeds  of 
said  note,  except  the  interest  thereon,  credited 
as  heretofore  stated,  has  been  paid  or  credited 
to  the  said  defendant  In  his  account  with  the 
plaintiff  bank;  and  that  the  plaintiff  refuses 
to  pay  said  defendant,  or  credit  him  In  said 
account,  with  any  portion  of  the  balance  of 
the  proceeds  of  said  note,  or  with  any  amount 
on  account  of  said  transaction,  although  the 
said  defendant  has  frequently  requested  the 
plaintiff  80  to  do. 


At  the  trial  M  the  case,  w^hlch  was  by  a 
Jury,  upon  the  close  of  the  defendants'  testi- 
mony In  chief,  the  plaintiff  moved  for  a  non- 
suit on  the  counterclaim;  which  being  refused, 
after  all  the  testimony  was  in,  plaintiff's 
counsel  requested  the  court  to  charge  the  Jury 
as  follows:  "It  is  your  duty,  under  the  evi- 
dence in  this  case,  to  find  for  the  plaintiff  in 
the  sum  of  $1,070,  with  Interest  thereon  at  the 
rate  of  8  per  cent,  per  annum,  from  Decem- 
ber 14,  1894,  until  the  present  time,  together 
with  $100  as  attorney's  fees."  The  court  re- 
fused to  so  charge  the  Jury,  and  plaintiff 
excepted.  This  refusal  is  assigned  as  error. 
The  facts  alleged  in  the  cross  complaint  if 
true,  constitute  a  valid  counterclaim  In  favor 
of  the  defendant  Walter  I.  Brown.  If,  there- 
fore, the  evidence  adduced  on  behalf  of  the 
defendant  fairly  tended  to  prove  the  material 
allegations  of  the  cross  complaint  essential  to 
the  establlsbmfflit  of  the  counterclaim,  then 
the  refusal  to  grant  a  nonsuit,  and  to  instruct 
the  Jury  as  requested,  was  not  error.  It  is 
only  when  there  Is  no  evidence  on  some  ma- 
terial point,  proof  of  which  is  necessary  be- 
fore a  recovery  can  be  had,  or  when  there  is 
no  evidence  upon  any  material  issue,  or  when 
the  evidence  is  so  slight  or  indefinite  that  a 
verdict  based  upon  it  would  be  set  aside  on 
motion  for  a  new  trial,  that  either  the  grant- 
ing of  a  nonsuit,  or  the  giving  of  such  an  In- 
struction as  that  asked  for  by  plaintiff's  coun- 
sel, is  permissible.  The  credibility  of  the  wit- 
nesses and  the  weight  of  the  evidence,  when 
conflicting  testimony  is  adduced  on  the  ma- 
terial Issues  between  (he  parties,  are  matters 
which  the  Jtiry  alone  have  a  right  to  decide. 

The  following  is  the  substance  of  the  evi- 
dence adduced  In  clilef  by  the  defendant,  to 
wit:  That  Alma  Hague,  from  the  organiza- 
tion of  plaintitrs  bank  in  1886,  was  the  cash- 
ier of  said  bank  untU  February,  1894.  That 
4ong  prior  to  and  daring  the  year  1891,  and  up 
to  and  including  the  year  1894,  the  defendant 
Walter  I.  Brown  was  a  customer  of  said 
bank,  and  on  the  7th  day  of  April,  1891,  had 
on  deposit  therein,  to  his  credit,  the  sum  of 
$1,000.  That  on  said  day  Alma  Hague  stated 
to'  said  defendant  that  the  Seeiys  had  called 
to  borrow  $1,000  from  the  bank,  and  that  the 
bank  was  ^ort,  and  could  not  let  them  have 
the  money,  and  asked  said  defendant  11  be 
did  not  want  to  loan  some  of  the  money 
which  he  had  on  deposit  in  said  bank,  and 
stated  that,  if  the  defendant  would  let  tbem 
(the  Seeiys)  have  the  money,  the  loan  would 
be  made  through  the  bank,  and  for  the  ac- 
commodation the  bank  would  guaranty  the 
same,  and  see  it  was  collected,  and  credit  it 
back  to  defendant's  account  and  that  the  de- 
fendant would  have  no  trouble  about  it  at  all. 
that  the  Seeiys  were  good  customers  of  the 
bank,  and  that  the  bank  did  not  want  to  lose 
them,  and  that  the  defendant  would  get  18 
per  cent.  Interest  per  annum.  That  opon 
these  conditions  the  said  defendant  consented 
that  the  loan  might  be  made.  That  therenp- 
on  the  said  defendant  was  debited,  in  hla  «c- 
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count  with  said  bank,  with  the  sum  of  $1,000. 
That  a  few  days  afterwards  the  said  AJma 
Ha^e  Informed-  the  defendant  that  he  had 
made  the  loan  to  the  Seelys,  and  asked  the 
defendant  whether  he  would  take  the  note, 
or  leave  It  for  collection,  with  the  rest  of  the 
notes  of  defendant  which  the  bank  had  in  its 
possession  for  collection.  That  the  said  note 
was  left  with  the  bank,  and,  according  to  de- 
fendant's best  recollection,  a  receipt  was  giv- 
en to  him  for  the  same,  which  was  after- 
wards returned  to  the  bank,  and  another  re- 
ceipt taken  therefor,  which  was  also  return- 
ed to  the  bank,  and  another  receipt  given  for 
said  note  and  a  number  of  others,  which  had 
been  placed  In  said  bank  for  collection  by  the 
defendant.  That  said  receipt,  which  was  put 
in  evidence,  was  signed  by  Alma  Hague, 
cashier.  The  body  of  the  receipt  was  in  said 
cashier's  handwriting,  and  after  a  description 
of  the  numerous  notes  therein  contained,  and 
over  the  signature  of  said  cashier,  the  fol- 
lowing words  occur:  "Received  of  W.  I. 
Brown,  for  collection  and  credit  to  his  ac- 
count." That  the  said  defendant  had  no  con- 
nection whatever  with  any  other  note  or  ob- 
ligation of  the  Seelys,  except  the  note  which 
the  cashier  of  said  bank  represented  had  been 
given  for  said  loan  and  was  Included  In  said 
receipt.  That  the  reason  assigned  for  giving 
these  various  receipts  was  that,  from  time  to 
time,  after  April  7,  1891,  the  defendant  placed 
In  said  bank,  for  collection,  other  notes  than 
those  already  there  for  that  purpose,  and  up- 
on doing  so  would  deliver  up  the  former  re- 
ceipt, and  take  a  new  one  for  all  the  notes, 
including  those  already  in  the  bank,  and  thoee 
which  were  added.  That  the  interest  was 
paid  on  said  note  up  to  the  13th  day  of  Oc- 
tober, 1883.  That  the  flrst  three  months'  in- 
terest was  credited  to  the  defendant,  In  bis 
account  with  the  bank.  At  other  times  It  was 
credited  to  the  defendant  as  a  deposit.  That 
on  or  about  the  7th  day  of  April,  1891,  3.  W. 
Seely  and  his  brother,  John  H.  Seely,  exe- 
cuted a  note  for  $1,000,  payable  to  the  plain- 
tiff, under  the  following  circumstances:  J. 
W.  Seely  and  J.  C.  Reynolds,  his  brother-in- 
law,  bad  previously  borrowed  $2,099.80  from 
the  plaintiff  bank,  for  which  they  gave  their 
note,  with  John  W.  Seely  as  indorser;  that 
the  plalntift,  on  or  about  April  3,  1891,  noti- 
fied the  makers  that  it  would  require  pay- 
ment of  said  note  at  its  maturity,  on  the  10th 
of  that  month;  that  J.  W.  Seely,  for  the  pur- 
pose of  raising  money  to  pay  said  note  at  ma- 
turity, applied  to  the  Wool-Growers'  Associa- 
tion for  a  loan;  that  the  association  refused 
to  loan  the  amount  required,  but  offered  to 
make  a  loan  of  $1,100,  if  the  bank  would  con- 
sent to  take  another  note  from  the  obligors 
of  the  one  about  to  fall  due  for  the  balance 
($1,000);  that,  the  proposition  having  been 
made  to  Alma  Hague,  cashier,  at  a  meeting 
of  the  Wool-Growers'  Association,  he  replied, 
In  substance,  that  there  were  parties  who 
then  had  money  in  the  bank,  and,  U  be  could 


get  this  money,  he  would  consent  to  take  the 
note  for  $1,000;  that  afterwards  J.  W.  Seely 
went  to  the  bank,  and  the  cashier  accepted 
the  proposition,  and  the  said  J.  W.  Seely  and 
his  brother  executed  their  note  in  accordance 
therewith;  that  thereupon  said  association 
delivered  to  the  bank  its  check  for  $1,100. 
That  the  Seely  note  for  $1,000  was  after- 
wards paid  to  the  plaintiff,  and  that  said  de- 
fendant has  not  been  credited  with  any  part 
of  the  same,  except  the  Interest  collected  on 
said  note,  credited  to  him  as  before  stated. 
This  evidence  Is  not  contradicted  in  any  sub- 
stantial particular  by  the  testimony  intro- 
duced by  the  plaintiff  in  rebuttal.  There  was 
also  evidence  tending  to  show  that  the  presi- 
dent acknowledged  the  liability  of  the  bank. 
Plaintiff's  counsel  claim  that  the  counter- 
claim should  have  been  withheld  from  the 
Jury,  on  the  ground  that  the  evidence  shows 
that  no  money  belonging  to  said  defendant 
was  loaned  to  the  Seelys;  that  the  note  exe- 
cuted by  them  was  given  In  renewal  of  a 
portion  of  a  sum  owing  by  them  on  another 
note  for  $2,099.80;  that  Hague  acted  with- 
out authority;  and  that  his  acts  and  declara- 
tions in  the  premises  do  not  bind  the  bank. 
It  appears  from  the  evidence  that,  at  the 
time  the  cashier  made  the  request  of  the 
defendant  to  loan  through  the  bank  the 
$1,000  on  deposit,  the  bank  was  short  of 
funds  (it  afterwards  failed);  that  notice  had 
been  given  to  the  makers  of  the  note  for 
$2,099.80  that  payment  of  tlie  same  at  Ite 
maturity  would  be  required;  that,  at  the 
time  the  request  by  the  cashier  was  made, 
J.  W.  Seely,  one  of  the  makers,  had  applied 
to  the  Wool-Growers*  Association  for  a  loan 
to  meet  said  note  at  Its  maturity,  and  the 
proposition  °  by  said  association  had  been 
made  in  the  presence  of  said  cashier,  who 
at  the  time  stated  he  would  consent  to  the 
proposed  arrangement  if  he 'could  get  certain 
money  which  other  parties  had  on  deposit  in 
the  bank.  While  the  evidence  Is  not  explicit 
upon  the  point,  the  attending  circumstances 
strongly  tend  to  show  that  the  money  so 
referred  to  by  the  cashier  was  the  $1,000 
which  the  defendant  had  In  the  bank,  and 
that  said  cashier  did  not  consent  to  the 
proposed  arrangement  until  the  defendant 
gave  him  permission  to  loan  the  same  to  the 
Seelys  upon  the  conditions  before  mentioned. 
It  is  evident  that  the  cashier's  main  purpose 
In  the  transaction  was  to  benefit  the  bank 
by  obtaining  the  whole  sum  about  to  fall 
due  on  the  note  for  $2,099.80.  This  pur- 
pose was  fully  accomplished  in  the  transac- 
tion. By  the  debiting  of  the  defendant  with 
$1,000  In  his  account  with  the  bank,  and  the 
reception  of  $1,100  from  the  Wool-Growers' 
Association,  the  cash  of  the  bank  was  in- 
creased $2,100;  for  it  does  not  appear  that 
the  deposit  of  the  defendant  was  ever  touch- 
ed in  the  transaction  or  drawn  ont  by  the 
cashier.  All  that  the  evidence  shows  In  re- 
gard to  this  is  that  the  defendant  was  deb- 
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ited  with  tbe  amount,  and  the  note  of  the 
Seelys  was  placed  In  the  bank  for  collec- 
tion, with  tbe  understanding  that  its  pro- 
ceeds should  be  credited  to  defendant,  and  a 
receipt  was  given  to  that  effect.  Tbe  con- 
sideration for  tbe  Seely  note,  received  by  the 
makers  thereof,  was  the  renewal  of  a  por- 
tion of  a  loan  previously  made  to  them  and 
another  by  the  bank;  and,  while  tbe  note  in 
terms  was  payable  to  the  bank,  the  said 
defendant  was,  in  fact,  tbe  real  beneficiary. 
The  note  was  evidently  procured  by  the 
eashler,  who  was  the  representative  of  the 
bank  In  the  transaction,  with  that  object  in 
view.  Therefore,  upon  the  jwyment  of  the 
note,  the  plaintiCt  was  not  entitled  to  appro- 
priate to  its  use  any  of  the  proceeds,  be- 
cause it  had  already  received,  as  a  considera- 
tion for  said  transaction,  the  full  amount, 
in  cash,  of  tbe  original  loan  to  tbe  Seelys 
and  Reynolds.  tJnder  these  circumstances, 
the  giving  of  the  receipt  by  the  cashier  to 
the  defendant  for  the  Seeley  note,  immedi- 
ately after  the  execution  of  said  note,  and 
at  the  time  of  tbe  statement  by  him  to  the 
defendant' that  he  had  made  the  loan  to  the 
Seelys  in  pursuance  of  the  previous  consent 
of  the  defendant,  and  at  tbe  same  time  that, 
at  the  suggestion  of  the  cashier,  the  defend- 
ant gave  his  consent  to  leave  said  note  for 
collection  in  the  bank,  with  other  notes  of 
said  defendant  which  had  previously  been 
placed  in  the  bank  for  collection,  was  a  de- 
livery, and  a  transfer  by  delivery,  based  up- 
on a  good  and  sufficient  consideration  tbere^ 
for,  to  the  said  defendant 

By  the  transaction  disclosed  by  the  evi- 
dence, the  said  defendant  became  the  owner 
and  holder  of  said  note.  The  fact  that  after- 
wards the  plaintiff  collected  Interest  on  said 
iiote,  and  credited  the  defendant  with  the 
same  In  his  account  with  the  bank,  conclu- 
sively shows  that  -the  plaintiff  knew  that  the 
said  defendant  was  the  owner  of  the  same, 
and  that  the  plaintiff  was  not  entitled  to  any 
of  the  proceeds  of  said  note,  but  that  It  was 
held  by  the  bank  merely  for  collection.  If 
the  allegation  that  a  loan  was  made  to  the 
Seelys  was  stricken  from  the  complaint, 
there  would  still  remain  allegations  suffi- 
cient to  sustain  the  counterclaim.  The  plain- 
tiff was  not  in  any  way  injured  by  the  trans- 
action. On  the  contrary  it  had  placed  to  its 
credit,  in  Its  account  with  the  defendant,  the 
$1,000  which  the  defendant  had  on  deposit 
in  the  bank.  It  cannot  legally  or  In  good 
conscience  be  permitted  to  retain  the  con- 
jlderation  which  it  received  and  repudiate 
the  transaction.  If  it  w^ere  conceded  that 
the  cashier  had  no  authority  to  loan  through 
the  bank  the  defendant's  deposit  money,  by 
the  retention  of  the  same  in  the  bank,  with- 
out crediting  it  back  to  said  defendant  in 
his  account,  there  w^as  a  ratification  by  the 
bank  of  the  transaction;  and  the  bank  should 
not  be  allowed,  while  retaining  this  money, 
to  question  the  authority  of  Its  cashier.-  We 


are  clearly  of  the  opinion  that  no  error  was 
committed  in  overruling  the  motion  for  a 
nonsuit  or  by  the  refusal  to  instruct  the 
Jury  as  requested  by  the  plaintiff. 
V  The  plaintiff  also  assigns  as  error  the  re- 
fusal of  the  trial  court  to  admit  in  evidence 
the  book  of  the  bank,  which,  as  appears  from 
the  record,  was  offered  for  the  purpose  of 
showing  that  on  the  day  the  Seely  note  was 
executed,  the  bank  received  no  cash  except 
the  amount  from  the  Wool-Growers'  Associa- 
tion, and  that  it  parted  with  the  Seely  & 
Reynolds  note  for  $2,009.80,  and  took  a  new 
note,  the  one  for  $1,000,  and  that  tbe  bank 
secured  no  benefit  whatever,  but  that  this 
note  was  simply  a  renewal  of  a  part  of  tbe 
one  the  plaintiff  parted  with  In  the  transac- 
tion. It  is  not  disputed,  but  is  an  admitted 
fact  in  the  case,  that  the  deposit  of  $1,000 
of  defendant  in  the  bank  was  debited  to  the 
defendant  in  his  account  with  the  bank,  and 
has  not  been  credited  back  to  the  defendant 
In  the  light  of  this  fact  and  from  tbe  views 
which  we  have  already  expressed,  the  pur- 
pose for  which  said  offer  was  made  was  not 
material,  and  therefore  the  refusal  of  the 
court  to  admit  the  book  was  not  error. 

This  disposes  of  all  of  the  objections  pre- 
sented by  and  discussed  in  the  brief  of  plain- 
tiff's counsel.  .Thirty-three  other  assign- 
ments of  error  are  made  in  the  record,  upon 
which  plaintiff's  counsel  state,  In  their  brief, 
they  rely;  but,  as  they  have  not  as  re- 
quired by  rule  10  of  this  court  (49  Pac.  xli.), 
stated  any  of  these  other  errors  in  their 
brief,  together  with  the  points  and  authori- 
ties, and  facts  necessary  tor  the  considera- 
tion and  determination  of  tbe  points  relied 
upon  for  a  reversal,  we  have  not  considered 
any  of  the  assignments  of  error  except  the 
ones  already  disposed  of.  It  is  ordwed  and 
adjudged  that  the  judgment  of  the  court  be- 
low be  affirmed,  with  costs. 

BARTCH.  C.  J.,  and  MINER.  J.,  coacor. 


(20  Utah,  3IIS> 

SILVET  T.  BOYLE,  Mayor,  et  al. 

(Supreme  Court  of  Utah.     July  1,  1899.) 

CITY  COUNCII^POWBR  TO  ABOLISH  AN  OF- 
FICE—GOOD FAITH— FAILURE  TO  ABOLISH- 
FIRST  INCUMBENT  ENTITLED  TO  SALARY- 
SPECIAL  APPROPRIATION— NECESSITY— HAJI- 
DAMUS. 

1.  The  power  creatinR  an  office  has  the  right 
at  any  time  to  abolish  it,  If  done  in  good  faith: 
but  where  the  incumbent  is  entitled  to  hold  the 
office  during  good  behavior,  and,  before  the  or- 
dinance abolishing  the  office  takes  effect,  anoth- 
er ordinance  is  passed  re-creating  the  office,  and 
another  person  is  appointed  to  the  place,  the  re- 
moval was  iuoffectivc,  and  the  first  incombent 
is  entitled  to  the  emolumeuts  of  the  office.i 

2.  Where  the  salary  of  a  public  officer  ha» 

1  People  V.  McAlUster.  37  Pac.  678.  10  Uuh, 
357;  Pratt  v.  Board.  45  Pac.  747,  15  Utah,  1: 
Heath  v.  Salt  Lake  City,  52  Pac.  602,  16  Utah, 
374;    Pratt  T.  Swan,  62  Pac.  1(W2;  16  Utal^ 
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otce  been  fixed  and  determined  nt  a  definite 
sum,  no  other  appropi-intion  is  required;  and 
application  for  a  writ  of  mandamus  to  compel 
a  special  appropriation  lor  a  fixed  salary  must 
be  denied.* 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Application  by  William  D.  SUvey  for  a  writ 
of  mandamus  against  John  A.  Boyle,  mayor 
of  Ogden  City,  and  others.  From  an  order 
granting  tbe  writ,  defendants  appeal.  Re- 
versed. 

E.  M.  Allison,  Jr.,  and  W.  H.  Smith,  for  ap- 
pellants. L.  R.  Rogers  and  T.  D.  Johnson, 
for  respondent 

BARTGH,  C.  3.  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  mayor  and 
city  council  of  Ogden  City  to  make  an  appro- 
priation, out  of  the  funds  belonging  to  the 
dty,  for  the  purpose  of  paying  a  certain  sum 
which  the  relator  claims  is  due  him  on  ac- 
count of  salary  as  captain  of  police.  It  ai>- 
pears  from  the  record  that  the  relator  was  ap- 
pointed to  the  office  of  captain  of  police  of 
Ogden  City,  under  the  act  of  the  legislature, 
relating  to  "Police  and  Fire  Departments," 
approved  March  8,  1894.  Sess.  Laws,  1894,  p. 
38.  He  discharged  the  duties  of  the  office 
until  February  15,  1898,  when  he  was  dis- 
charged, without  charges  having  been  prefer- 
red or  an  opportunity  given  him  to  be  beard, 
pursuant  to  an  ordinance  passed  by  the  coun- 
cil on  January  31,  approved  by  the  mayor 
February  4,  and  published  February  12,  1898, 
which  the  defendants  claim  abolished  the  of- 
fice. That  ordinance  did  not  specify  any  day 
on  which  it  was  to  take  effect.  On  February  7, 
1898,  another  ordinance  was  passed  and  ap- 
proved, and  was  published  on  February  12, 
1898,  In  which  provision  was  again  made  for 
the  office  of  captain  of  police.  Thereupon,  on 
February  11,  1898,  one  S.  T.  Whittaker  was 
appointed  to  the  office,  and  was  recognized 
as  such  officer  until  May  10,  1898,  when,  pur- 
suant to  an  ordinance  passed  May  2,  1898, 
which  expressly  abolished  the  office,  he  was 
also  discharged.  The  relator  claims  the  emol- 
uments of  the  office  from  the  time  of  his  at- 
tempted removal  to  May  10,  1898,  when  the 
office  was  finally  abrogated.  At  the  trial  the 
court  rendered  Judgment  in  favor  of  the  re- 
lator, and  ordered  the  writ  to  be  issued. 
Thereupon  the  defendants  appealed. 

The  only  question  presented  and  argued  in 
the  briefs  of  counsel  is:  "Did  the  ordinance 
of  January  31,  1808,  work  an  abolition  of  tbe 
office  of  captain  of  police?"  As  this  question 
goes  to  the  merits  of  the  case,  and  as  Its  de- 
termination is  likely  to  prevent  further  liti- 
gation between  the  parties,  we  will  express 
an  opinion  upon  it,  although  the  record  pre- 
sents another  question,  not  adverted  to  by 
counsel  in  their  briefs,  which,  as  will  here- 


«  See  Kendall  v.  Raybould,  44  Pac.  1034,  13 
TTtah,  226. 
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after  be  seen,  Is  fatal  to  this  proceeding,  and 
the  Issuance  of  the  writ  thereunder.  Respect- 
ing the  question  on  the  merits,  we  are  of  the 
opinion  that  it  must  be  answered  in  the  nega- 
tive. Of  course,  if  it  were  shown  that  the 
office  In  question  was  abolished  in  good  faith, 
by  the  enactment  of  the  ordinance  of  January 
I  3l8t,  the  relator  could  not  be  beard  to  com- 
I  plain.  The  power  which  created  it  bad  the 
j  right  to  abolish  it  at  any  time;  and,  where 
i  an  office  Is  abolished,  the  presumption  pre- 
I  vails  that  the  services  which  the  discharged 
officer  was  wont  to  perform  are  no  longer  re- 
quired by  the  public,  and  no  implication  inju- 
rious to  the  incumbent  can  arise  because  of 
his  dismissal,  and  no  explanation  or  defense 
can  avail  him,  and,  therefore,  no  charges,  in 
such  event,  need  be  preferred.  This  court  so 
held  In  Heath  v.  Salt  Lake  City,  16  Utah,  374, 
52  Pac.  602.  In  the  case  at  bar,  however.  It 
will  be  noticed  that,  within  a  few  days  of  tbe 
passage  of  the  ordinance  which  appellants 
dalm  abolished  the  office,  another  one  was 
passed  providing  for  the  same  office;  that 
both  ordinances  were  published  on  the  same 
day;  and  that,  on  the  day  previous  to  such 
publication,  another  person  was  appointed  to 
ffil  the  office.  The  ordinance  of  January  31st, 
not  fixing  an  earlier  day  for  It  to  take  effect, 
could  not,  under  section  206,  Rev.  St,  be- 
come operative  until  20  days  after  publication 
thereof,  while  the  one  of  February  7th,  by  its 
terms  was  to  take  effect  upon  approval.  This 
shows  that,  before  the  ordinance  which  is 
claimed  to  have  abolished  the  office  could  be- 
come operative,  the  same  office  was  again 
created.  The  outcome  of  all  this  was  that 
under  the  former,  the  incumbent,  who  was 
entitled  to  hold  during  good  behavior  or  tm- 
til  the  office  was  lawfully  abrogated,  was  dis- 
charged, without  preferring  charges  ag^ainst 
him  or  giving  him  a  hearing;  and  under  the 
latter  his  place  was  filled  by  another  appoin- 
tee. It  is  too  clear  for  argument  that  the 
real  purpose  and  design  was,  not  to  abolish 
the  office,  but  to  get  rid  of  one  Incumbent,  so 
as  to  make  room  for  another.  The  method 
pursued  to  effect  the  removal  is  not  such  as 
commends  Itself  to  a  court  of  justice.  An 
officer  whose  tenure  is  during  good  behavior, 
or  who  can  only  be  removed  for  cause,  can- 
not thus  be  legislated  out  of  office.  This 
court  has  frequently  held  that  such  an  officer 
can  only  be  removed  upon  charges  preferred 
against  him,  and  an  opportunity  given  him  to 
be  heard  In  his  defense.  People  t.  McAllis- 
ter, 10  Utah,  357,  37  Pac.  578;  Pratt  v.  Board, 
15  Utah,  1,  49  Pac.  747;  Heath  v.  Salt  I^ke 
City,  16  Utah.  374,  62  Pac.  602;  Pratt  v. 
Swan,  16  Utah,  483,  52  Pac.  1092.  We  are 
therefore  of  the  opinion  that  the  court  prop- 
erly held  that  the  relator  was  entitled  to  the 
emoluments  of  the  office  until  May  10,  1898. 
when,  as  appears  to  be  conceded,  the  office 
was  finally  abolished. 

The  next  question,  or  the  one  suggested  by 
the  record,  as  hereinbefore  Intimated,  is 
whether  the  relator.  In  this  proceeding,  is  en- 
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titled  to  have  the  writ  of  mandate  issued 
against  the  mayor  and  city  council  to  com- 
l)el  them  to  malie  an  appropriation  for  the 
purpose  of  paying  his  claim.  It  appears  from 
the  pleadings  that  the  salary  had  been  fixed 
at  a  certain  sum  per  month,  and  on  this  point 
the  court  found  as  follows:  "That  the  salary 
of  the  said  relator,  William  D.  Silvey,  as  cap- 
tain of  police,  is  and  was  the  sum  of  $80  per 
month,  payable  on  or  about  the  1st  day  of 
each  and  every  month."  ,In  the  absence  of 
any  showing  to  the  contrary,  we  must  as- 
sume, because  of  this  finding,  that  the  salary 
was  fixed  In  accordance  with  law,  and  to  be 
paid  out  of  the  funds  of  the  city  provided  for 
that  purpose.  The  exact  amount  to  be  paid 
on  or  about  the  1st  day  of  each  month  having 
been  thus  determined,  there  was  a  sufilcient 
appropriation,  and  nothing  further  in  that 
line  would  seem  to  be  necessary.  If  the  sal- 
ary was  not  paid,  the  fault  must  lie  with 
some  other  ofllcer  of  the  municipality.  So  far 
as  appears  from  the  record,  no  appropriation 
which  the  mayor  and  council  could  rightfully 
malie  would  in  any  way  affect  the  amount 
due  the  relator,  and  therefore  the  one  now 
aslied  for  would  be  useless.  Where  the  sal- 
ary of  a  public  officer  has  once  been  deter- 
mined and  fixed  at  a  certain  and  definite 
sum,  no  other  appropriation  is  required.  This 
court  so  held  in  Kendall  t.  Raybould,.13  Utah, 
226,  44  Pac.  1034,  and  upon  the  authority  of 
that  case  the  judgment  herein  must  he  re- 
vei-sed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dismiss 
the  proceeding  without  prejudice,  and  deny 
the  writ    It  is  so  ordered. 

MIXER  and  BASKIN,  33.,  concur. 


(20  Utah,  192) 

HOLLADAY  COAL  CO.  v.  KIRKER  et  al. 
(Supreme  Court  of  Utah.    June  30,  1899.) 

FORCIBLE  ENTRY  AND  DETAINER— PLEADING 
—COMPLAINT— ALLEGATION  OF  NOTICE  TO 
SURRENDER- TIME  OIVEN— RIGHT  TO  POS- 
SESSION—PUBLIC DO.MAIN— DESCRIPTION  OF 
PREMISES  —  PRESUMPTION- COMPLAINT, 
WHEN  DISMISSED  —  CONSTRUCTIVE  POSSES- 
SION OF  PUBLIC  DOMAIN— EVIDENCE. 

1.  In  an  action  for  forcible  entry  and  detainer, 
the  exact  date  at  which  a  notice  to  surreader  the 
premises  was  i^iven  is  immaterial;  plaintiff  on^ 
i)einK  required  to  aver  and  prove  that  subse- 
quent to  the  unlawful  entry,  while  defendants 
were  in  possession  and  prior  to  the  commence- 
ment of  the  action,  a  notice  to  surrender  was 
given  and  refused  for  three  days  thereafter. 

2.  A  plaintiff,  in  an  action  of  forcible  entry 
and  detainer,  under  section  3582,  Rev.  St.  1898, 
need  never  aiiege  his  estate  or  tltie  to  the  prem- 
ises, nor,  with  a  few  ezcpptions,  is  he  required 
to  aile^e  his  rigbt  of  po8ses.sion;  an  aiie^ation 
of  the  ultimate  fact  that,  at  tlie  time  of  the  al- 
leged forcible  detainer,  he  was  in  fact  entitled 
to  the  possession  of  the  premises  described,  is 
sufficient.  1 

3.  In  an  action  for  forcible  entry  and  detain- 
er of  a  part  of  the  unsurveycd  public  domain, 

1  Wilson  V.  Mining  Co.,  56  Pac.  300.  18  Utah, 
— .  See,  also.  Hyndnian  v.  Stowe,  33  Pac.  2ZT, 
9  Utah.  27.  Barnes  v.  Cox,  41  Pac.  557,  12 
Utah,  47,  distinguished. 


the  complaint  must  contain  an  actnal  description 
of  the  land  claimed,  and,  if  such  description 
shall  contain  a  greater  area  than  that  allowed 
b.v  law  to  any  person  or  association  of  persons 
under  any  circumstances,  no  conclusion  or  pre- 
sumption of  lawful  possession  would  exist,  and 
the  complaint  should  be  dismissed. 

4.  Under  an  allegation  of  the  ultimate  fact  of 
right   to  possession,   it  would   be  sufficient  and 
proper  for  plaintiff  to  prove  that  it  is  an  asso- 
ciation of  qualified  persons,  under  the  laws  of 
the  United  States,  actually  in  possession  of  a 
certain  coal  mine  or  mines,  situated  on  the  de- 
I  scribed  premises,  and  that  at  least  $5,000  has 
I  been  expended  in  worlcing  and  improving  such 
'  mines;    for  such  showing  would  give  plaintiff  a 
:  preference  right  of  entry  to  640  acres  surround- 
ing such  mines,   and   would   constitute  a  con- 
structive possession  of  such  lands. 
(Syliabus  by  the  Court.) 

Ai%>eal  from  district  eoart,  Seventb  district; 
Jacob  Johnson,  Judge. 

Action  by  the  Hoiiaday  Coal  Company 
against  R.  A.  Kirker  and  others^  Judgment 
for  defendants,  and  plaintlfT  appeals.  Be- 
versedi 

Young  &  Moyle,  for  appellant  Rawlins. 
Thurman,  Hurd  &  Wedgwood,  for  respond- 
ents. 


ROLAPP,   District   Judge.     The    amended 
complaint  in  this  action  contains  five  counts, 
each  of  which,  after  setting  out  the  fact  that 
plaintiff    Is    a    Utah    corpotation,     alleges: 
"That,    at  all  times   hereinafter   mentioned, 
plaintiff  had  the  right  of,  and  waa  well  enti- 
tled to,   and   was  in,  peaceable  and  actual 
possession  and  occupancy  of  all  those  certain 
premises  and  mineral  claims,   tunnels,   cab- 
ins, and  appurtenauices  ccmnected  thereunto, 
described  as  follows,  to  wit,  about  six  hun- 
dred and  forty  acres  of  coal  lands,  located  on 
unsurveyed  land  of  the  United  States."    Then 
follows  a  description  of  said  lands.  In  a  gen- 
eral way,  by  natural  objects,  and  also  a  de- 
scription by  approximate  metes  and  bounds. 
OS  it  is  expected  the  said  land  will  be  bound 
when    surveyed    by    the    government,     Tlie 
complaint  then  alleges   that   said   lands   In- 
cluded tunnels  and  tunnel  sites,  and  a  two- 
roomed    rock    cabin    located    thereon,    and 
"which  said  premises  and  rock  cabin  are  the 
same  as   were  forcibly  taken  possession   of 
and  broken  into  by  said  defendants  and  oth- 
ers on  or  about  the  22d  day  at  April,  1898: 
that  plaintiff  and  its  predecessors  in  interest 
took  possession  of  the  same  on  or  alMut  tlie 
9th  day  of  January,  1897,  posted  notices  In 
public   places    thereon,    describing    the   said 
premises,  and  claiming  the  same  and  every 
part  thereof,  and  with  men  and  tools  dug 
tunnels  in  many  places  thereon,   to  wit.   In 
Tidwell's  opening,  which  is  located  on  tlie 
southwestern  part  of  said  premises,  In  Water 
Canyon,  which  is  located  on  the  southeastern 
side  of  said  premises,  and  In  Coal  Canyon. 
which  is  located  in  the  central  and  northern 
part  of  said   premises,  and  in  other  places 
thereon,  and  opened  up  and  built  roads  and 
crossings,  erected  and  repaired  cabins  there- 
on, made  surreys  thereof,  used  and  shipped 
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coal  therefrom,  and  at  all  times  publicly 
claimed  the  said  premises,  and  every  part 
thereof,  and  from  and  before  on  or  about 
the  said  9th  day  of  January,  1887,  and  until 
plaintiff  was  interfered  with  as  hereinafter 
set  forth,  plaintiff  and  its  predecessors  had 
and  kept  constantly  a  number  of  men  llTlng  on 
said  premises,  in  the  cabins  erected  thereon, 
and  working  on  said  roads  and  in  said  tun- 
nels." The  complaint  further  alleges  that 
on  or  about  the  8th  day  of -April,  18S8,  the 
defendants,  while  out  of  the  possession  of 
said  premises,  entered  into  and  upon  said 
rock  cabin  and  real  property,  armed  with  fire- 
arms, and,  by  threatening  personal  violence 
upon  plaintiff  and  Its  agents,  took  possession 
of  the  premises  over  the  protest  of  the  plain- 
tiff, and  declined  to  leave  after  being  request- 
ed so  to  do  by  plaintiff.  The  second  cause 
of  action  alleges  substantially  the  same  facts, 
except  that  it  lays  the  date  of  entry  as  April 
22,  1898.  The  third  cause  of  action  alleges 
the  same  facts,  except  the  specific  acts  relat- 
ing to  the  forcible  entry,  and  then  sets  up 
that-tbe  defendants,  on  or  about  the  22d  day 
of  April,  1888.  being  then  out  of  possession, 
unlawfully  entered  upon  the  premises  and 
cabin,  and  that,  when  plaintiff  and  its  agents 
attempted  to  enter,  the  "defendants  unlaw- 
fully, and  with  their  gun  in  hand,  holding  it 
in  a  threatening  position,  forbade  plaintiff 
to  enter  upon  said  premises,"  and  have  held 
and  kept  possession  of  said  premises,  and  by 
force  and  intimidation  have  kept  plaintiff 
from  the  possession  thereof.  The  fourth 
cause  of  acti<H>  alleges  the  same  facts,  with 
the  exertion  that  the  entry  of  the  defend- 
ants is  alleged  to  have  been  on  April  22, 
1898,  "while  plaintiff,  its  agents  and  em- 
ployes, were  temporarily  absent  from  said 
premises,"  and  that  defendants  have  been  in 
the  actual  possession  of  the  same  ever  since; 
that  on  April  28,  1888,  plaintiff  served  upon 
defendants  a  notice  to  surrender  the  prem- 
ises, but  that  they  refused,  and  still  refuse, 
to  do  so;  and  that  plaintiff  has  been'  "in  the 
actual,  peaceable,  and  undisturbed  possession 
of  said  property  for  more  than  five  days"  Im- 
mediately preceding  the  time  of  the  unlawfnl 
entry  on  aforesaid  day,  and  "for  a  long  time 
prior  thereto."  The  fifth  cause  of  action  is 
exactly  the  same  as  the  fourth  cause  of  ac- 
tion, except  that  the  date  of  service  is  al- 
leged to  have  been  on  June  4,  1888,  Instead  of 
April  28,  1898.  Each  cause  of  action  alleged 
damages,  and  the  complaint  prays  for  treble 
damages,  and  for  restitution  of  the  property. 
A  general  demurrer  was  filed  to  the  whole 
complaint,  and  separately  to  each  cause  of 
action,  alleging  as  ground  for  such  demurrer 
that  neither  the  complaint  nor  any  cause  of 
action  states  facts  sufficient  to  constitJite  a 
(muse  of  actl<m  against  the  defendants.  A 
demurrer  that  the  complaint  was  ambiguous, 
unintelligible,  and  uncertain  was  also  Inter- 
posed, and  at  the  same  time  a  motion  was 
made  that  the  fifth  cause  of  action  be  strick- 
en out  as  immaterial  and  redundant.     The 


motion  to  strike  out  was  granted,  and  the 
demurrer  sustained,  and,  the  plaintiff  falling 
to  amend  its  complaint,  a  Judgment  was  ren- 
dered In  favor  of  defendants,  dismissing  the 
action,  and  from  that  judgment  and  the'  or- 
ders entered  the  plaintiff  at^eals  to  this 
court. 

We  think  the  motion  to  strike  out  was 
properly  granted.  The  exact  date  at  which 
the  notice  to  surrender  the  premises  was 
given  is  wholly  hnmaterlal.  Plaintiff  was 
only  required  to  aver  and  prove  the  specific 
fact  that  subsequent  to  the  unlawful  entry, 
and  while  the  defendants  were  in  posseaalon, 
and  prior  to  the  commencement  of  this  action, 
a  sufficient  notice  to  surrender  was  given,  and 
that  a  surrender  by  the  defendants  was  re- 
fused for  a  period  of  three  days  after  such 
notice  was  given. 

Upon  the  demurrer,  the  respondent  contends 
that  It  was  the  duty  of  the  plaintiff  (it  being 
a  case  where  unsurveyed  public  coal  lands  of 
the  United  States  are  concerned),  in  addition 
to  alleging  that  it  had  the  right  of,  and  was 
entitled  to,  and  was  in,  the  peaceable  and  ac- 
tual possession  and  occupancy  of  the  premises, 
to  also  allege  facts  showing  that  plaintiff 
came  within  some  provision  of  the  laws  of  the 
United  States  entitling  It  to  such  ocrtipation. 
or  that  It  had  complied  with  the  enactments  of 
our  state  legislature  relating  to  possessory 
rights.  In  this  view  we  cannot  concur.  A 
pUiintiff,  in  an  action  of  forcible  entry  and  for- 
cible detainer,  need  never  allege  his  estate  or 
title  to  the  premises,  nor,  with  a  few  exceptions, 
is  he  required  to  allege  his  right  of  possession; 
because,  as  a  rule,  against  a  defendant  using 
physical  force  or  fraud  to  effect  an  entry  on, 
or  detain  possession  of,  real  property,  the  law 
will  conclusively  presume  that  the  actual  oc- 
cupant of  real  estate  is  lawfully  possessed 
thereof,  and  will  thus  compel  the  person  out 
of  possession  to  establish  his  superior  right  in 
a  proper  place,  before  a  proper  tribunal,  and 
in  a  legal  and  peaceful  manner.  As  a  rule, 
all  that  is  required  to  be  alleged  by  a  plain- 
tiff In  such  action  is— First,  the  facts  and  cir- 
cumstances constituting  the  forcible  entry  or 
forcible  detainer  complained  of;  and,  second, 
either  that  plaintiff  was  peaceably  in  the  ac- 
tual possession  of  the  premises  at  the  time  of 
the  forcible  entry,  or,  in  some  cases,  that 
plaintiff  was  entitled  to  the  possession  of  the 
premises  at  the  time  of  the  forcible  detainer. 
Rev!  St.  {  a582;  Wilson  v.  Mining  Ck>.  (decid- 
ed March  14,  1899)  18  Utah,  — ,  56  Pac.  300. 
But  he  Is  not  required  to  set  out  the  evi- 
dentiary facts  upon  which  such  allegations 
will  be  proven.  Alleging  ultimate  facts  Is 
quite  sufficient,  under  our  system  of  plead- 
ing. Thus,  for  Instance,  in  this  case,  if  the 
phiintlff  merely  alleged  that  he  was  In  the 
actual  and  peaceable  possession  of  the  prem- 
ises at  the  time  of  the  forcible  entry,  It  would 
be  sufficient;  but,  because  the  premises  de- 
scribed are  public  lands,  he  would  be  com- 
pelled to  prove  an  actual  indosure  of  the 
premises,  so  as  to  bring  himself  within  the 
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provisions  of  Rev.  St.  $  1967,  or  else  such  an 
occupancy  and  possession  as  would  evidence 
a  subjection  of  the  entire  premises  to  the  will 
and  control  of  plaintiff,— possessio  pedis.  But, 
as  expressed  by  Chief  Justice  Bartch,  in  the 
case  of  Hyndman  v.  Stowe,  9  Utah,  27,  33 
Pac.  229:  "The  terms  'occupation'  and  "poa- 
session'  (possessio  pedis)  are  not  always  used 
in  their  restrictive  sense.  Possession  may  be, 
and  usually  is,  evidenced  by  a  substantial  In- 
closure,  by  cultivation,  where  the  land  is 
fitted  for  that  purpose,  or  by  any  appropriate 
use."  In  other  words,  he  would  have  to  prove 
an  actual,  as  contradistinguished  from  a  con- 
structive, possession  of  the  entire  premises; 
and,  of  course,  an  actual  user  and  occupancy 
of  any  small  portion  or  portions  of  large  un- 
Inclosed  area  would  not  generally  prove  a 
possessio  pedis  of  the  entire  premises,  but, 
in  each  case,  the  extent  and  boundaries  of 
the  actual  possession  would  be  a  question  of 
fact,  to  be  determined  under  the  particular 
evidence  in  such  case.  But,  should  plaintiff 
feel  unable  to  make  such  proof,  he  would 
still  be  entitled  to  maintain  his  action  if  he 
alleged  the  ultimate  fact  that,  at  the  time  of 
the  alleged  forcible  detainer,  he  was  in  fact 
entitled  to  the  possession  of  the  premises  de- 
scribed; and  under  that  allegation  in  this  case 
it  would  be  sufficient  and  proper  for  plain- 
tiff to  prove  that  it  Is  an  association  of  qnali- 
'  fled  persons,  under  the  laws  of  the  United 
States,  who  are  actually  in  possession  of  a 
certain  coal  mine  or  mines,  situated  upon  the 
described  premises,  and  that  aggregating  at 
least  $5,000  has  been  expended  in  working 
and  Improving  such  mines,  for  which  reaaons 
such  occupants  of  the  coal  mines  are  entitled 
to  a  preference  right  of  entry  to  640  acres 
surrounding  such  mines,  contained  In  legal 
subdivisions  of  land,  as  determined  by  the 
laws  of  the  United  States,  and  such  prefer- 
ence right  of  entry  would,  pending  the  sur- 
vey of  such  lands  by  the  United  States,  con- 
stitute a  constructive  possession,  and  protect 
the  occupant  against  forcible  entry  or  forci- 
ble detainer.  Nor  does  such  protection  pre- 
vent the  general  occupancy  of  public  lands  by 
the  citizens  of  this  state.  In  each  case,  the 
complaint  must  contain  an  actual  description 
of  the  land  claimed,  and  if  such  description  of 
public  lands  shall  contain  a  greater  area  than 
that  allowed  by  law  to  any  person  or  asso- 
ciation under  any  circumstances,— end  as  to 
that,  therefore,  a  court  can  determine,  from 
the  complaint  itself,  and  from  matters  of 
which  it  talies  Judicial  notice,  tliat  a  plaintiff 
cannot  possibly  have  bad  actual  possession, 
and  could  not,  under  any  circumstances,  have 
a  legal  right  to  possession,  of  the  premises 
described,— then  no  conclusion  or  presumption 
of  lawful  possession  in  plaintiff  would  exist 
and  the  complaint  would  be  dismissed.  So, 
also,  if  the  court  can  determine  from  the 
pleadings,  notwithstanding  allegations  to  the 
contrary,  that  neither  force  could  have  been 
used  nor  fraud  practiced  against  the  rights  of 
the  plaintiff  which  could  sot  exist  in  law, 


then  it  would  not  indulge  in  any  presumption 
of  actual  or  constructive  possession,  and 
would  as  promptly  dismiss  the  complaint 
But  where  a  complaint,  as  in  this  case,  alleges, 
not  only  an  actual  possession  and  occupancy, 
accompanied  by  constant  work  upon  an  area 
of  land  to  which,  under  certain  circumstances, 
the  law  will  permit  an  association  to  have 
preference  rights  of  entry,  but  also  a  right 
to  the  possession  of  such  lands,  then  It  will 
not  be  necessary  for  the  plaintiff,  in  forcible 
entry  and  forcible  detainer,  to  state  specific 
acts  upon  which  such  actual  occupancy  or 
right  to  possession  depends.  That  is  a  matter 
of  proof,  and  not  of  pleading.  Nor  do  any  of 
the  cases  cited  by  counsel  for  resxmndent 
maintain  such  doctrine.  The  case  of  Barnes 
V.  Cox,  12  Utah,  47,  41  Pac  667,  was  an  ac- 
tion of  unlawful  detainer,  and  this  court  then 
correctly  held  that  in  such  actions  "the  plain- 
tiff shoDld  allege  the  facts  upon  which  be  re- 
lies to  show  his  right  to  the  possession  of  the 
property."  But  actions  of  unlawful  detainer 
presuppose  the  absence  of  fraud  and  force,  as 
well  as  the  existence  of  the  rela >n  of  land- 
lord or  tenant  Under  our  statute,  none  but 
a  tenant  of  real  property  for  a  term  less  than 
life  can  be  guilty  of  unlawful  detainer. 
Hence  the  plaintiff  must  aver  and  prove,  not 
only  such  an  interest  in  the  premises  as  would 
entitle  him  to  immediate  possession,  but  also 
that  the  pre-existing  relations  between  plain- 
tiff and  defendant  have  terminated.  In  the 
case  of  Rice  v.  West  (Okl.)  83  Pac  706,  the 
only  question  before  the  court  was  as  to  the 
sufficiency  of  the  allegations  of  entry  by  de- 
fendant The  allegation  as  to  plaintiff's  oc- 
cupancy la  not  mentioned  at  all.  No  com- 
plaint is  made  In  this  case  that  the  facts  con- 
stituting the  forcible  entry  or  forcible  detainer 
are  not  sufficiently  set  forth.  All  the  other 
cases  cited  by  counsel  for  respondent  simiily 
relate  to  the  measure  of  proof  required  In 
this  class  of  cases.  We  are  therefore  of  the 
opinion  that  the  various  causes  of  action  in 
the  complaint  set  forth  sufficient  facts  to  con- 
stitute a  cause  of  action,  and  that  the  court 
erred  in  sustaining  the  demurrer  upon  that 
ground.  Nor  do  we  think  that,  upon  the 
grounds  specified,  the  complaint  Is  open  to 
attack  by  demurrer  as  b^ng  ambiguous,  an- 
intelliglble,  and  uncertain.  iSach  cause  of  ac- 
tion is  certainly  easy  of  comprehoision,  and 
reasonably  free  from  doubt,  and,  under  such 
circumstances,  a  demurrer  on  the  ground  of 
ambiguity  should  l>e  overruled.  Salmon  t. 
WUson,  41  Cal.  595. 

It  is  true  that  the  aggregation  of  the  dif- 
ferent causes  of  action  is  somewhat  confnalng. 
It  would  seem  that  the  facts  stated  In  the 
various  causes  of  action  constitute  but  one 
forcible  entry  and  one  forcible  detainer.  But 
that  is  a  matter  that  should  be  taken  ad- 
vantage of  by  motion  to  strike  out  the  re- 
spective causes  of  action  as  immaterial  and 
redundant  and  cannot  be  reached  by  demur- 
rer. For  these  reasons  we  think  the  Judg- 
ment of  the  lower  court  should  be^  and  the 
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same  Is  hereby,  reversed,  with  Instructions  to 
set  aside  the  Judgment  of  dismissal,  and  to 
overrule  the  demurrer  Interposed  by  the  de- 
fendants, giving  the  latter  an  opportunity  to 
answer  the  plaintiff's  complaint. 

BARTCH,  C.  J.,  and  MIKEB,  J^  concur. 


(125  Cal.  m) 

BANS  v.  PEERMAN.     (S.  F.  1,005.) 
(Supreme  Court  of  California.    June  23,  1899.) 

REPLEVIN  —  COMPLAINT— ALLEGATION    OF 
OWNERSHIP— AIDER  BY  FINDING. 

1.  In  claim  and  delivery,  it  is  not  sufficient  to 
allege  ownership  and  right  of  possession  at  some 
time  previous  to  the  beginning  of  the  action. 
They  must  be  alleged  to  exist  at  the  time  the 
action  was  begun. 

2.  In  claim  and  delivery,  the  failure  to  allege 
ownership  and  right  of  possession  by  the  plain- 
tiff at  the  time  the  action  was  bepnn  is  not  cur- 
ed by  a  finding  in  favor  of  the  plaintiff,  notwith- 
standing the  existence  of  an  allegation  of  owner- 
ship and  right  of  possession  at  some  time  previ- 
ous to  the  beginning  of  the  action. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sonoma  county. 
Action  in  claim  and  delivery,  by  Margaret 
E.  Bane,  administratrix,  against  M.  H.  Peer- 
man.  There  was  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

A.  B.  Ware  and-Tbomas  Rutledge,  for  ap- 
pellant R.  M.  Swain  and  Barham  &  Miller, 
for  respondent. 

ELATNES,  C.  Since  this  appeal  was  taken 
respondent,  D.  C.  Bane,  died,  and  Margaret 
E.  Bane,  admlnlatratrlx  of  his  estate,  has 
been  substituted  by  this  court  as  plaintiff 
and  respondent  This  action  Is  In  claim  and 
delivery.  Findings  and  Judgment  were  In 
favor  of  the  plaintiff,  and  the  defendant 
appeals  from  the  Judgment  -  on  the  Judg- 
ment roll.  '  It  Is  contended  by  appellant  that 
the  complaint  does  not  state  facts  sufficient 
to  constitnte  a  cause  of  action,  and  that  the 
findings  are  defective,  and  do  not  support 
the  Judgment  I^e'  complaint  alleges: 
"That  on  the  9th  day  of  July,  1696,  said 
plaintiff  was  the  owner  and  entitled  to  the 
inunedlate  possession  of  all  the  following 
goods  and  chattels:  •  •  •  That  the  said 
defendant  on  the  9th  day  of  July,  1886,  at 
Santa  Rosa,  Sonoma  county,  without  plain- 
tiff's consent  and  wrongfully,  took  said 
goods  and  chattels  from  the  possession  of 
plaintiff,  and  has  continuously  retained  the 
same."  A  demand  Is  alleged  to  have  been 
made  "on  the  9th  day  of  July,  1896,"  for  pos- 
session of  said  goods,  and  that  defendant 
"still  unlawfully  withholds  and  detains  said 
goods  and  chattels,"  etc.  The  complaint  was 
sworn  to  and  filed  on  July  23,  1896.  The 
defects  In  the  complaint  In  this  case  cannot 
be  distinguished  from  those  considered  In 
Truman  v.  Young,  121  Cal.  490,  53  Fac.  1073, 
and  upon  the  authority  of  that  case,  and 
others  there  cited,  we  conclude  that  It  does 
not  state  a  cause  of  action.    Respondent  con- 


tends, however,  that  the  defective  allega- 
tions in  the  compl^nt  are  cured  by  the  find- 
ings. But  here  there  is  a  total  failure  to  al- 
lege that  the  plaintiff  was  the  owner  of  the 
property  and  entitled  tq  its  possession  at  the 
time  the  action  was  commenced,  and  not  a 
defective  aUegatl(»i  that  he  was  the  owner 
and  entitled  to  the  possession  at  that  time. 
Sufficient  findings  to  support  a  Judgment 
must  have  a  basis  in  the  pleadings,  and  nev- 
er cure  the  absence  of  an  essential  allega- 
tion. Findings  of  fact  must  be  within  the 
issues,  and  there  was  no  issue  as  to  the  own- 
ership and  right  of  possession  when  the  ac- 
tion was  commenced.  The  issue  as  to  the 
ownership  and  right  of  possession  on  the 
9tb  of  July  was  ImmateriaL  I  advise  that 
the  Judgment  appealed  fr<Hn  be  reversed, 
with  leave  to  the  plaintiff  to  amend  the  com- 
plaint. 

We  concur:    OHIPMAN,  C;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  appealed 
from  Is  reversed,  with  leave  to  the  plaintiff 
to  amend  the  complaint 


(12$  Cal.  161) 
PEOPLE  V.  SHEA.    (Cr.  609.) 
(Supreme  Court  of  California.    June  19,  1899.) 

RAPB— BVIDBNCB. 
In  a  prosecution  for  rnpe,  evidence  is  ad- 
missible tending  to  prove  that  prosecutrix  had 
previously  had  mtercourse  with  other  men. 
HcFarland,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco. 

Patrick  Shea  was  convicted  of  rape,  and 
from  an  order  granting  him  a  new  trial  the 
state  appeals.    Affirmed. 

Atty.  Gen.  Fitzgerald,  for  the  People.  A. 
E.  Mack  and  A.  D.  Ijemon,  for  respondMit. 

GAROUTTE,  J.  Information  charging  the 
crime  of  rape.  Defendant  was  convicted,  and 
on  his  motion  the  court  made  an  order  grant- 
ing a  new  trial,  from  which  order  the  people 
have  appealed.  The  question  involved  In 
this  appeal  arises  upon  the  admissibility  of 
certain  evidence.  This  evidence  was  offered 
by  defendant  aifd  tended  to  prove  that  the 
prosecutrix,  previous  to  the  time  when  the 
commission  of  the  offense  here  charged  was 
laid  in  the  Information,  had  consented  to  the 
having  of  sexual  Intercourse  with  other  men. 
In  the  early  case  of  People  v.  Benson,  6  Oal. 
221,  this  identical  question  was  involved, 
and  it  was  there  held  that  such  evidence  was 
competent  and  admissible.  In^  People  v. 
Johnson,  106  Cal.  289,  39  Pac.  622,  the  Ben- 
son Case  is  cited,  and  the  court  said:  "This 
class  of  evidence  is  admissible  for  the  pur- 
pose of  tending  to  show  the  nonprobability 
of  resistance  upon  the  part  of  the  prosecu- 
trix; for  it  Is  certainly  more  probable  that 
a  woman  who  has  done  these  things  volun- 
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tarily  In  the  past  would  be  llkoly  to  consent 
tlian  one  whose  past  reputation  was  without 
blemish,  and  whose  personal  conduct  could 
not  truthfully  be  assailed."  It  may  be  con- 
ceded that  the  weight  of  authority  Is  op- 
posed to  the  rule  laid  down  In  the  Benson 
Case.  Tet  there  Is  respectable  authority  sup- 
porting the  doctrine  as  there  declared.  State 
V.  Sutherland,  30  Iowa,  573;  Benstlne  v. 
State,  70  Tenn.  175;  State  v.  Patterson,  88 
Mo.  91;  Pe<n?le  v.  Abbot,  19  Wend.  190; 
Brennan  ▼.  People,  7  Hun,  171;  Woods  v. 
People,  55  N.  X.  615.  The  Benson  Case  was 
quite  well  considered.  And  in  view  of  the 
t&ct  that  It  has  stood  so  many  years  as  evi- 
dencing the  law  of  this  state  upon  the  prop- 
osition, the  reasons  urged  for  Its  overthrow 
at  this  time  are  not  deemed  sufficient  by  the 
court  For  the  foregoing  reasons,  the  order 
granting  the  new  trial  Is  affirmed. 

We  concur:  HEXSHAW,  J.;  TEMPLE, 
J.;   HARRISON,  J.;   VAX  DYKE.  J. 

McFARLAXD,  J.  I  dissent  for  the  reason 
that,  in  my  opinion,  the  court  erred  In  allow- 
ing evidence  tending  to  show  specific  acts  of 
adultery  by  the  prosecutrix  wiUi  other  men. 
The  general  rule  undoubtedly  Is  that  speciflc 
acts  cannot  be  proven  for  the  purpose  of  Im- 
peaching a  witness,  and  I  see  no  force  In  the 
reasoning  that  such  acts  are  admissible  be- 
cause they  tend  to  show  that  the  prosecutrix 
'probably  consented  at  the  time  of  the  al- 
leged rape.  Such  acts  were  no  more  admis- 
sible than  would  former  assaults  on  others 
by  a  man  charged  with  murder  be  admissible 
because  they  would  t«id  to  the  probability 
that  the  defendant  committed  the  murderous 
assault  charged.  In  People  v.  Benson,  6  Cal. 
221,  the  court  was  evidently  not  sure  of  its 
position,  because,  having  referred  to  section 
214,  3  Greenl.  Ev.,  where  an  exactly  oi^oelte 
rule  Is  declared,  and  which,  as  the  court  say, 
was  probably  founded  upon  Rex  v.  Hodgson, 
Russ.  &  R.  211,  and  other  English  cases,  It 
uses  this  language:  "But,  admitting  the  full 
force  of  the  rule  in  Rex  v.  Hodgson,  still  we 
are  of  the  opinion  that  the  circumstances  of 
this  case  modify  the  rule,"  and  proceeds  to 
say,  in  effect,  that  the  prosecutrix  in  that 
case,  being  young  and  ignorant,  probably  bad 
no  general  reputation.  This  reasoning  Is  en- 
tirely unsatisfactory  to  me,  and  I  think  that 
upon  principle  and  upon  the  great  weight  of 
authority  People  v.  Benson  should  be  held  as 
improperly  decided.  The  reason  that  speciflc 
acts  cannot  be  proven,  while  general  reputa- 
tion may,  is  as  old  as  the  law,  and  founded 
upon  the  stable  ground  that  a  witness  Is  sup- 
posed to  be  able  to  maintain  his  or  her  gen- 
eral reputation,  while  witnesses  cannot  be 
expected  to  be  able  to  disprove  testimony  as 
to  special  acts  to  which  their  attention  had 
not  been  called.  I  think  that  if  counsel  for 
defendant  in  cases  like  this  a:re  allowed  to 
even  ask  questions  tending  to  prove  that  a 
prosecutrix  had  sexual  intercourse  with  an- 


other man,  great  Injustice  and  wrong  will 
follow.  For  this  reason  I  think  that  the  or- 
der granting  a  new  trial  should  be  reversed. 


(6  Col.  Unrep.  233j 
YORE  V.  SEITZ  et  al.     (Sac.  510.) 
(Supreme  Court  of  California.    June  21,  189!).) 
APPEAL  AND  ERROR— REVIEW. 
A  finding  supported  by  evidence  will  not 
be  disturbed  on  appeal. 

Department  2.  Appeal  from  superior  ooun. 
Sierra  county. 

Action  by  J.  J.  Yore  against  F.  3.  Seltz  anc 
F.  J.  Seltz,  administratrix  of  the  estate  of 
Anna  Maria  Seitz.  There  was  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

F.  D.  Soward,  for  appellants.  Frank  R. 
Wehe,  for  respondent 

PER  CURIAM.  This  is  an  action  to  fore- 
close a  pledge  of  200,000  aiiares  of  the  capital 
stock  of  the  Butte  Saddle  Gold-Mining  Com- 
pany, a  corporation.  By  appellants  it  Is  con- 
tended that  the  stock  was  the  separate  proper- 
ty of  Anna  Maria  Seltz,  the  wife  of  apiiellant 
F.  J.  Seltz;  that  certain  payments  or  advances 
made  by  the  pledgee  were  not  within  the 
terms  of  the  pledge;  and  that  as  to  them  be 
does  not  hold  the  stock  as  security.  The  court, 
however,  found  that  the  pledged  stock  was 
community  property.  This  finding  is  attacked, 
but  it  cannot  be  overthrown.  There  Is  evi- 
dence sufficient  to  support  it.  The  questioned 
payments  were  made  at  the  request  of  the 
husband,  F.  J.  Seltz,  and  under  his  contract 
the  stock  was  made  security  for  them.  The 
Judgment  and  order  api)ealed  from  are  there- 
fore affirmed. 


'(126  Cat  213) 
CLUNE  V.   QUITZOW.     (S.   P.  l.OOt) 
(Supreme  Court  of  California.    Jnne  23,  1899.) 

DEFAULT— JUDGMENT  ON  THE  MERITS. 
Under  Code  Civ.  Proe.  |  594,  providing  that 
"either  party  may  bring  an  issue  to  trial,  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party. 
unless  the  court,  for  good  cause  otherwise  di- 
rect, may  proceed  with  his  case,  and  take  a  di-^- 
missal  of  the  action,  or  a  verdict,  or  judgment, 
as  the  case  may  require,"  a  defendant  may  pro- 
ceed with  the  case  upon  the  failure  of  the  plain- 
tiff to  appear,  and  judgment  may  be  entered  on 
the  merits. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  J.  E.  Clune  against  H.  W.  Quit- 
zow.  Plaintiff  failed  to  appear  at  the  trial, 
and  Judgment  was  entered  for  defendant  on 
the  merits.    Plaintiff  appeals.    Affirmed. 

P.  Ia  Kosclalowski  and  Sullivan  &  Sullivan, 
for  appellant.      H.  W.  Quitzow,  In  pro.  per. 

HAYNES,  C.  This  action  was  based  upon 
three  separate  causes  of  action  to  recover  cer- 
tain sums  of  money.    The  defendant  answer- 
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ed,  putting  tbe  facts  In  iRsue,  and  sought  to 
recover  from  the  plalntlfT  $404.37.  Plaintiff 
failed  to  appear  at  the  trial.  The  defendant, 
as  appears  from  the  judgment,  was  sworn 
and  examined  as  a  witness,  and  the  court 
thereupon  entered  judgment  that  plaintiff  "do 
take-  nothing  by  his  said  action  as  against  H. 
W.  Qultzow,  defendant,  but  that  judgment  be, 
and  tbe  same  is  hereby,  entered  herein  In 
favor  of  the  defendant  for  bis  (defendant's) 
costs  and  disbursements  Incurred  in  this  ac- 
tion, amounting  to  the  sum  of  ten  dollars." 
The  plaintiff  appeals  from  the  judgment,  upon 
the  judgment  roll,  contending  that  "plnimiff 
having  failed  to  appear  at  the  trial,  bavliijr  of- 
fered no  proofs,  and  having.  In  effect,  aban- 
doned the  case,  the  judgment  should  have 
been  a  judgment  of  dismissal,  and  not  on  tbe 
merits." 

Appellant  relies  upon  sections  581  and  582 
of  the  Code  of  Civil  Procedure.  Section  581 
contains  six  subdivisions,  setting  out  the  cir- 
cumstances under  which  an  action  may  be  dls- 
mbised,  or  a  nonsuit  entered.  Under  subdi- 
vision 3  the  defendant  might  have  had  the 
action  dismissed,  but  he  was  not  bound  to 
do  80.  The  plaintiff  conld  not  have  had  the 
action  dismissed,  under  this  section,  without 
the  consent  of  the  defendant,  because  affirma- 
tive relief  was  sought  by  the  answer.  Sec- 
tion 582  provides,  "In  every  case,  other  than 
those  mentioned  In  the  last  section,  the  judg- 
ment must  be  upon  the  merits."  Section  594, 
Code  Civ.  Proc.,  provides,  "Either  party  may 
bring  an  issue  to  trial,  or  to  a  hearing,  and  In 
the  absence  of  the  adverse  party,  unless  the 
court,  for  good  cause  otherwise  direct,  may 
proceed  with  his  case,  and  take  a  dismissal  of 
tbe  action,  or  a  verdict,  or  judgment,  as  the 
case  may  require."  It  was  the  right  of  the 
defendant,  under  the  provisions  of  said  sec- 
tion, to  proceed  with  the  case,  and  to  have  a 
j«idgment  entered  finally  disposing  of  the  case, 
and  the  court  did  not  err  In  granting  it  I  ad- 
vise that  the  judgment  be  affirmed. 

We  concur:    OHIPMAN,  C;  COOPER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  tbe  judgment  Is  af- 
firmed. 


(125  Cal.  222) 

MESEXBURO  v.  DUNN.     (S.  F.   1,035.) 

(Supreme  Court  of  Cnlifomla.    June  23,  1809.) 

JURY  TRIAL— EQUITABLE  ISSUES. 
In  an  action  to  annul  rnnlrncts  to  purrbnse 
land  enter«-d  into  by  ptnintifT.  and  to  recover 
money  paid  to  defendant  thereunder,  on  the 
!;raund  that  such  contracts  were  procured  by 
fniud,  when  the  answer  denies  merely  the 
fraud,  and  not  the  amonnt  paid,  the  defendant 
is  not  entitled  to  a  jury  trial. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Bill  by  Herman  Mesenburg  against  James 
Dunn.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appealed.    Affirmed. 


Daniel  Titus,  for  appellant  Otto  Turn 
Suden,  for  respondent 

McFARLAND,  J.  This  is  an  appeal  by  de- 
fendant from  a  judgment  in  favor  of  the 
plaintiff,  and  the  only  point  made  for  a  re- 
versal is  that  the  court  erroneously  denied 
appellant's  demand  for  a  jury  trial.  It  is 
averred  in  the  complaint  that  plaintiff  was 
Induced  by  false  representations,  which  are 
set  forth,  to  enter  into  certain  written  con- 
tracts with  defendant,  by  which  he  agreed 
to  purchase  certain  lands  from  the  defend- 
ant, and  that  he  iMid  to  defendant  as  a  part 
of  tbe  purchase  price  the  sum  of  $700;  and 
he  prnj'S  for  a  decree  of  the  court  declaring 
said  contracts  null  and  void,  and  also  that 
he  liave  judgment  for  said  $760.  The  de- 
maud  for  a.  jury  was  general,  and  embraced 
the  whole  case,  the  language  being,  "de- 
mands a  jury,  and  that  said  cause  be  tried 
by  a  jury."  The  main  purpose  of  the  action, 
to  wit  to  have  the  contracts  declared  null 
and  void,  clearly  brought  that  part  of  the  ac- 
tion within  equitable  jurisdiction;  and  under 
no  view  was  the  defendant  entitled  to  have 
the  whole  case  tried  by  a  jury.  But,  waiving 
that  point,  his  demand  for  a  jury  was,  upon 
general  principles,  properly  denied.  The  re- 
covery of  the  part  payment  made  under  the 
contract  was  merely  incidental  to  the  main 
issue,  and  the  court,  as  a  court  of  equity  hav- 
ing jurisdiction  of  the  main  action,  properly 
determined  the  whole  controversy  so  as  to 
prevent  future  litigation,  no  issue  l)elng  raised 
except  as  to  the  matters  upon  which  plaintiff 
founded  his  demand  for  the  equitable  interpo- 
sition of  the  court.  In  bis  answer  the  ap- 
pellant merely  denied  tbe  alleged  facts  as  to 
the  false  representation,  and  no  issue  is  raised 
as  to  the  amount  of  money  paid  on  the  con- 
tract; and  therefore  It  is  not  a  case  where  a 
legal  defense  strictly  cognizable  In  a  court  of 
law  is  made  to  a  complaint  which  is  In  form 
a  bill  of  equity;  and  Is  unlike  Donahue  v. 
Melster,  88  Cal.  121,  25  Pac.  1006,  Newman 
v.  Duane,  8»  Cal.  507,  27  Pac.  66,  and  other 
cases  cited  by  appellant  The  case  at  bar  is 
within  the  principles  declared  in  Crocker  v. 
Carpenter.  98  Cal.  418,  33  Pac.  271,  where 
some  of  the  cases  cited  by  api)ellant  are  re- 
viewed, and  distinguished  from  cases  like  the 
present  one.  The  judgment  appealed  from  is 
affirmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(125  Cal.  188) 

CITY  AXD  COUNTY  OF  SAN  FRANCISCO 
V.  BRODERICK,  Auditor.     (S.  F.  1,430.) 

(Supreme  Court  of  California.    June  21,  1809.) 

STATUTES— LOCAL     AND     SPECIAL     LAWS— AP- 
POINTME.NT    OF    DEPUTIES    AND    ASSISTANTS 
BY    COUNTY    CLERK— COUNTIES— COMPENSA- 
TION OF  EXTRA  DEPUTIES  AND  ASSISTANTS. 
1.  St.  ll^SO,  p.  20,  {  1,  providing  that  in  certain 
cases  the  county  clerk  of  any  city  and  county 
having  over  100,000  inhabitants  is  authorized 
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to  apppint  depntles,  assistants,  and  copyists,  and 
St.  1891,  p.  5,  re-enacting  the  former  statute,  ex- 
cept that  Its  operation  is  limited  to  any  city  and 
county  or  counties  having  120,000  inhabitants, 
since  they  create  offices  and  fix  the  duties  of 
the  officers  in  but  one  class  of  counties,  which 
class  is  arbitrarily  created  and  designated  by 
population,  are  in  violation  of  Const,  art.  11,  f 
5,  declaring  that  the  legislature,  by  general  and 
uniform  laws,  shall  provide  for  the  election  or 
appointment  in  the  several  counties  of  county 
clerlss  and  such  other  county  officers,  and  Const, 
art.  4,  I  25,  subd.  28,  forbidding  the  legislature 
from  passing  local  or  special  laws  creating  of- 
fices or  prescribing  the  powers  and  duties  of 
officers  in  cities  and  counties. 

2.  Under  St.  1803,  p.  307,  |  61  (St.  1807,  p. 
475,  §  59),  declaring  that  every  county  offi- 
cer may  appoint  as  many  deputies  as  may  be 
necessary  for  the  prompt  and  faithful  discharge 
of  the  duties  of  his  office,  the  county  clerk 
may  appoint  additional  deputies  and  assistants 
if  the  needs  of  his  office  so  require;  but  allow- 
ance of  compensation  of  these  extra  deputies 
and  assistants  out  of  the  treasury  is  prohibited, 
as  being  in  violation  of  Const,  art.  11,  i  13, 
providing  that  no  person  shall  be  granted  power 
to  control,  appropriate,  supervise,  or  in  any  way 
interfere  with  county  funds. 

McFarland,  J.,  dissenting. 

In  bonk.  Appeal  from  superior  court,  city 
and  county  of  .San  Francisco. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  WiUlam  Broderick,  as  auditor 
of  the  city  and  county  of  San  Francisco,  to 
enjoin  defendan'  from  allowing  demands 
of  certain  assistant  register  clerks  and  copy- 
ists appointed  by  the  county  clerk.  There 
was  a  judgment  of  dismissal,  and  petitioner 
appeals.    Beversed. 

H.  T.  Oesswell,  for  appellant  G.  W. 
McEnerney,  for  respondent. 

HENSHAW,  J.  TblB  action  was  Instituted 
to  enjoin  the  auditor  from  allowing  the  de- 
mands of  certain  assistant  register  clerks 
and  copyists  appointed  by  the  county  clerk 
of  the  city  and  county  of  San-  Francisco. 
The  auditor  demurred  to  the  petition,  and 
his  demurrer  was  sustaiaed.  Tbe  city  and 
county  declined  to  amend,  and  a  Judgment 
of  dismissal  was  entered.  From -that  Judg- 
ment this  appeal  is  taken. 

Tbe  principal  question  tbua  presented  is 
not  80  much  that  of  the  power  of  tbe  clerk 
to  appoint,  aa  it  is  the  duty  of  the  city  and 
county  to  pay  tbe  salaries  of,  tbe  appointees. 
At  the  time  when  the  present  constitution 
took  effect  there  were  upon  the  statute  books 
certain  acts  affecting  the  office  of  the  county 
clerk  of  tbe  city  and  county  of  San  Francisco. 
These  need  not  be  particularized  further  than 
to  state  that  tbey  authorized  tbe  clerk  to 
appoint  certain  deputy  clerks,  court-room 
clerks,  register  clerks,  assistant  register 
clerks,  record  clerks,  and  copyists,  with  speci- 
fied salaries  for  each,  payable  out  of  tbe 
treasury.  Whatever  may  have  been  the  ef- 
fect of  tbe  present  constitution  upon  these 
acts,  it  Is  conceded  that  the  act  of  Feb- 
ruary 13,  1880  (St.  1880,  p.  5),  an  act  passed 
Bfter  tbe  adoption  of  the  present  constitu- 
:cion,  was  a  general  act,  which  revived  and 


continued'  In  force  these  earlier  acts,  and 
fixed  the  duties  of  the  deputies  and  assist- 
ants appointed  thereunder.  Thereafter  the 
legislature  passed  an  act  entitled  "An  act  in 
relation  to  certain  deputies'  (St.  1880,  p.  20), 
section  1  of  which  provided:  "In  all  cases 
In  which  by  statutes  in  force  on  tbe  Slst 
da;  of  December,  1879,  the  county  clerk  of 
any  city  and  county  having  over  one  hundred 
thousand  inhabitants  is  authorized  to  appoint 
deputies,  assistants  and  copyists,  in  or  in  con- 
nection with  the  courts  which  are  abolished 
by  the  constitution  now  in  force,  the  county 
clerk  may  appoint  four  competent  persons 
as  such  depntles,  assistants  and  copyists,  for 
each  superior  court,  and  where  by  law  such 
superior  court  la  entitled  to  more  than  one 
Judge  he  may  appoint  three  persons  as  such 
deputies,  assistants  and  copyists  for  each  ad- 
ditional Judge;  and  such  deputies,  assistants 
and  copyists,  so  appointed,  shall  be  entitled 
to  the  same  compensation  as  Is  provided  in 
said  statutes,  and  the  same  shall  be  audited 
and  paid  at  tbe  same  time  and  manner, 
and  from  tbe  same  sources,  as  Is  provided 
therein.  He  may  also  appoint  such  addi- 
tional number  of  copyists  as  the  duties  of 
his  office  shall  In  his  discretion  from  time  to 
time  require,"  etc.  In  1891  the  legislature 
passed  an  act  amendatory  to  this  last  stat- 
ute, entitled  "An  act  in  relation  to  certain 
deputies,  assistants  and  copyists  of  county 
clerks,  approved  April  2,  1880."  St.  1891. 
p.  6.  This  act  was  a  re-enactment  of  the 
act  of  1880,  saving  that  Its  operation  was 
limited  to  any  city  and  cQunty  or  coontles 
having  over  120,000  Inhabitants,  and  It  cre- 
ated tbe  office  of  chief  deputy  clerk,  at  a 
salary  of  $250  per  month.  It  Is  not  seriously 
questioned  in  this  case  but  that  these  statutes 
last  cited  are  in  violation  of  the  terms  of 
the  constitution,  and  void.  Indeed,  It  cannot 
successfully  be  denied  that  such  Is  the  case. 
Section  6,  art  11,  of  the  constitution  declares 
that  "the  legislature  by  general  and  uniform 
laws  shall  provide  for  the  election  or  appoint- 
ment In  the  several  counties  of  boards  of 
supervisors,  •  •  *  county  derks,  •  •  • 
and  such  other  county,  township  and  mu- 
nicipal officers  as  public  convenience  may 
require,  and  shall  prescribe  their  duties,  and 
fix  their  terms  of  office."  Subdiyision  28,  I 
25,  art.  4,  Id.,  forbids  tbe  legislature  from 
passing  local  or  special  laws  "creating  offices 
or  prescribing  the  powers  and  duties  of 
officers  in  counties,  cities  and  counties,  cities, 
township,  election  or  school  districts."  These 
acts  are  obnoxious  to  the  constitution,  then. 
In  that  they  create  offices  and  fix  the  duties 
of  the  officers  in  but  one  class  of  counties, 
which  class  Is  arbitrarily  created,  and  desig- 
nated by  population,  notwithstanding  the  fact 
that  the  constitution  declares  that  this  shall 
be  done  only  by  general  law,  and  that  the 
counties  of  the  state  may  be  classified  by 
population  only  for  the  purpose  of  fixing  the 
compensation  of  their  officers.  Earle  v. 
Board,  55  Cal.  4S9;    Bauer  t.  \YIlUams,  US 
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CaL  401,  50  Pac.  601.    See,  also,  FarreU  T. 
Board,  85  Cal.  408,  24  Pac.  868. 

Notwithstanding  tbe  Invalidity  of  these 
statutes,  it  Is  contended  that  the  power  to 
appoint  these  officers  may  be- found  in  the 
county  government  act,  itself  admittedly  a 
general  law;  that  the  county  government 
act  provides  that  in  counties  of  the  first 
class,  to  which  San  Francisco  belongs,  "the 
officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  vir- 
tue of  their  office,  the  salaries  and  fees  fixed 
by  law  as  compensation"  (St.  1897,  p.  547,  8 
188);  and  that  reference  may  be  had  to 
these  unconstitutional  acts  for  the  purpose 
of  determining  what  salary  is  to  be  allowed 
(People  V.  Bireham,  12  Oal.  50;  State  v.  City 
of  Cincinnati,  52  Ohio  St  419,  40  N.  K  BOS). 
Section  61  of  the  county  government  act  Is 
the  section  containing  the  authority  which 
It  Is  contended  authorized  these  appoint- 
ments. It  is  a  general  section,  and  reads  as 
follows:  "Every  county,  township  or  dis- 
trict officer,  except  a  supervisor  or  Judicial 
officer,  may  appoint  as  many  deputies  as 
may  be  necessary  for  the  prompt  and  faith- 
ful discharge  of  the  duties  of  his  office. 
Such  appointment  must  be  made  in  writing 
and  filed  in  the  office  of  the  county  clerk, 
and  until  such  appointment  is  so  made,  and 
filed,  and  until  such  deputy  shall  have  taken 
the  oath  of  office,  no  one  shall  be  or  act  as 
such  deputy."  St  1893,  p.  367;  St  1897,  p. 
475,  i  59.  This  is  certainly  a  grant  of  pow- 
er from  the  legislature  to  the  designated  offi- 
cers, authorizing  them  to  appoint  necessary 
deputies,  but  tbe  question  of  the  compensa- 
tion of  these  deputies,  when  appointed,  is 
quite  a  different  matter.  It  does  not  follow 
that  because  deputies  may  be  appointed 
their  salaries  must  be  paid  by  the  county. 
It  will  not  seriously  be  contended  that  this 
permission  which  the  legislature  has  accord- 
ed is  to  be  construed  Into  a  power  placed  in 
the  hands  of  these  ofilcers  to  appoint  depu- 
ties at  will,  and  make  their  salaries  a  cliarge 
against  the  counties.  Such  a  construction 
would  result  in  a  grievous  interference  with 
the  county  funds,  and  would  come  clearly 
within  the  purview  of  section  13,  art  11,  of 
tbe  constitution,  which  prohibits  the  legisla- 
ture from  delegating  "to  any  'individual'  any 
power  to  make,  control,  appropriate,  super- 
vise or  in  any  way  interfere  with  any  coun- 
t.v,  city,  town,  or  municipal  Improvement 
money,  property  or  effects,  whether  held  in 
ti-ust  or  otherwise."  Dougherty  v.  Austin, 
W  Cal.  601,  28  Pac.  834,  and  29  Pac.  1092; 
Tulare  Co.  v.  May,  118  Cal.  303,  50  Pac.  427. 
The  county  government  act  as  the  constitu- 
tion ordains,  classifies  counties  by  popula- 
tion for  the  purpose  of  fixing  the  compensa- 
tion of  their  officers.  It  declares  in  section 
210  (St  1893,  p.  507,  and  St  1897,  p.  572) 


that:  "The  salaries  and  fees  provided  in 
this  act  shall  be  in  full  compensation  for  all 
services  of  every  kind  and  description  ren- 
dered by  the  officers  therein  named,  either  as 
officers  or  ex  officio  officers,  their  deputies 
and  assistants,  unless  in  this  act  otherwise 
provided;  and  aU  deputies  employed  shall 
be  paid  by  their  principals  out  of  the  sala- 
ries hereinbefore  provided,  unless  in  this  act 
otherwise  provided."  As  to  the  payment  of 
these  officers  and  their  deputies,  a  twofold 
plan  or  scheme  is  provided  by  the  act  In 
certain  counties,  as  in  counties  of  the  first 
second,  third,  fifth,  and  other  classes,  the 
county  clerk  is  allowed  a  salary  for  himself, 
and  is  given  a  certain  number  of  deputies 
at  fixed  salaries,  payable  out  of  the  county 
treasury.  In  counties  of  the  fourth,  sev- 
enth, eighth,  tenth,  and  other  classes  the 
county  clerk  is  allowed  a  fixed  amount  out 
of  which  he  is  required  to  pay  all  deputies 
as  well  as  himself.  By  both  of  these  sys- 
tems a  fixed  and  determinate  amount  only 
can  be  drawn  from  the  treasury  in  payment 
of  the  salaries  of  the  chief  official  and  his 
deputies.  Both  of  these  salary  schemes 
have  been  upheld.  Farnum  v.  Warner,  104 
Cal.  679,  38  Pac.  421;  Tulare  Co.  v.  May, 
118  CaL  303,  50  Pac.  427.  If  this  limitation 
were  not  imposed,  and  If  the  officers  were 
allOM<^ed  to  appoint  deputies  at  will,  making 
their  sahxrles  a  charge  upon  the  treasury, 
the  scheme  itself  would  be  in  violation  of 
the  provisions  of  the  constitution  above  quot- 
ed. Article  11,  §  13.  But  it  Is  precisely  this 
which  It  Is  contended  that  the  coimty  clerk 
of  the  city  and  county  of  San  Francisco  can 
do,— that  he  may  appoint  at  will  such  depu- 
ties and  assistants  as  he  deems  necessary 
under  the  provisions  of  section  61  of  the 
county  government  act;  and  these  appoint- 
ees In  turn  may  comitel  payment  of  their 
salaries  out  of  the  county  treasury.  But 
this  may  not  be  done.  The  county  clerk  of 
the  city  and  county  of  San  Francisco,  by  the 
act  of  February  13,  1880  (St  1880,  p.  5),  Is 
given  a  fixed  salary,  and  is  allowed  a  fixed 
number  of  deputies  and  assistants,  whose 
compensation  is  a  charge  upon  the  treasury. 
He  has  the  power,  under  section  61  of  the 
county  government  act  to  appoint  addition- 
al deputies  and  assistants  If  the  needs  of  his 
office  so  require,  but  in  the  present  condi- 
tion of  the  law  the  compensation  of  these 
extra  assistants  and  deputies  must  be  paid 
for  by  himself.  The  judgment  is  therefore 
reversed,  with  directions  to  the  trial  court 
to  overrule  the  auditor's  demurrer. 

We  concur:  BEATTY,  0.  J.;  TEMPLE, 
.1.;  HARRISON,  J.;  GAROUTTE,  J.;  VAN 
DYKE,  J. 

I  dissent:    McFARLAND.  3. 
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(125  Cal.  174) 

ROCHE  T.  REDINGTON  et  al.    (S.  P.  1.056.) 

(Supreme  Court  of  California.    June  21,  1899.) 

NEGLIOENCE— IMPUTATION  —  INSTRUCTIONS- 
APPEAL,  —  EXCESSIVE    DAMAGES  —  CON- 
FLICTING EVIDENCE— EARNINGS. 

1.  In  an  action  for  a  personal  injury  caused 
by  the  collision  of  defendant's  buggy  with  plain- 
tiff, an  instruction  that  even  if  it  were  proved 
that  the  ground  was  wet  and  slippery,  and  that, 
when  defendant  tried  to  turn  out,  the  buggy  slip- 
ped against  plaintiff,  yet  this  would  not  conclu- 
siroly  repel  the  presumption  of  negligence,  is  not 
erroneous. 

2.  In  an  action  for  personal  injury,  an  instruc- 
tion that  if  it  was  proved  that  the  injury  was 
immediately  due  to  slippery  ground,  whereby  de- 
fendant's buggy  slipped  against  plaintiff  despite 
his  attempt  to  turn  out,  yet  the  imputation  of 
negligence  would  not  be  conclusively  repelled, 
does  not  contravene  the  statute  forbidding  a 
charge  with  respect  to  matters  of  fact. 

3.  Where  the  evidence  is  conflicting,  and  there 
is  some  evidence  to  support  the  verdict,  it  will 
not  be  disturbed  on  appeal. 

4.  A  verdict  for  damages  will  not  be  set  aside 
merely  because  it  is  excessive,  but  only  where  it' 
appears  to  be  the  result  of  prejudice  or  passion. 

5.  Where  plaintiff,  who  was  employed  as  a 
stroet  sweeper,  had  his  leg  broken  by  a  collision 
with  defendant's  buggy,  and  a  permanent  short- 
ening of  the  leg  resulted,  rendermg  him  less  able 
to  earn  a  living,  a  verdict  for  $4,00U  is  not  so 
large  that  it  will  be  set  aside. 

0.  Plaintiff  in  an  action  for  personal  injuries 
was  asked  if  he  had  been  able  to  earn  any  mon- 
ey since  the  accident.  Held  that,  as  it  appeared 
from  the  testimony  of  plaintiff  that  the  question 
referred  to  his  injury,  it  was  relevant  and  prop- 
erly admitted. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  for  personal  Injury  by  Thomas  Roche 
against  W.  P.  Redlngton  and  others.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Chlckerlng,  Thomas  &  Gregory  and  Van 
Ness  &  Redman,  for  appellants.  Charles  F. 
Hanlon,  for  respondent 

CHIPMAX,  C.  Action  for  personal  Injury. 
Trial  by  jury,  and  verdict  for  plaintiff,  award- 
ing him  $4,000  damages.  Defendants  appeal 
from  the  judgment  upon  the  verdict,  and  from 
the  order  denying  motion  for  a  new  trial.  On 
September  10,  1895,  plaintiff  was  In  the  em- 
ploy of  the  city  and  county  of  San  Francisco 
as  a  street  sweeper.  An  employ^  of  defend- 
ants in  the  course  of  his  employment  was 
driving  a  business  buggy  or  vehicle,  drawn  by 
one  horse,  along  Kearny  street,  and,  while 
so  driving,  the  hub  of  one  of  the  hind  wheels 
of  the  vehicle  struck  plaintiff,  breaking  his 
thigh  bone,  and  otherwise  seriously  Injuring 
hira.  The  evidence  tends  to  show  that  the 
driver  of  the  vehicle  (oneGoddard)  was  the 
solicitor  of  defendants,  and  was  engaged  in 
the  discharge  of  his  duties  as  such  at  the  time 
of  the  accident;  that  plaintiff,  about  10  o'clock 
a.  m.  of  September  10th,  was  lawfully  In  the 
employ  of  the  city,  and  was  rightfully  en- 
gaged In  the  discharge  of  his  duties,  and  was 
standing  near  to,  but  Just  outside,  the  east  rail 
of  the  west  track  on  Kearny  street,  about  35 


feet  north  of  the  north  crossing  of  Jackson 
street,  and  was  in  the  act  of  pushing  the  de- 
bris southwesterly  from  within  the  west  tra<^ 
towards  the  west  side  of  the  street,  with  his 
back  turned  north,  towards  Pacific  street.  He 
was  an  old  man,  of  73  years,  but  in  good 
general  health,  and  vigorous  and  strong  for 
one  of  his  age,  and  able  to  do  a  good  and 
satisfactory  day's  work  as  a  street  sweeper. 
Goddard  took  the  west  track  on  Kearny  street 
with  his  wagon  at  Pacific  street  and  drove 
at  a  speed  of  about  live  or  sbc  miles  an 
hour  towards  Jackson  street  and  where 
plaintiff  was  working.  PlalntifTs  feet  were 
outside  the  track,  but  he  was  stooping  over, 
and  his  head  and  body  were  over  the  tradt. 
At  a  distance  of  about  200  feet  from  plaintiff, 
Goddard  noticed  plaintiff,  and  he  testified  that 
he  called  out  to  plaintiff;  but  plaintiff  testified 
that  he  heard  no  call  and  no  noise,  although 
his  hearing  was  good,  until  the  horse  was  be- 
side him.  He  straightened  up,  and  endeavor- 
ed to  protect  himself  with  his  broom,  bat  the 
wagon  struck  him  immediately,  and  so  soon 
that  it  was  not  possible  for  him  to  get  out  of 
the  way.  Goddard  did  not  slacken  bis  pace 
as  he  approached  plaintiff,  until  he  got  quite 
near  to  him,  when,  observing  that  plaintiff  did 
not  move,  be  pulled  bis  horse  to  the  right  oat 
of  the  track,  and  the  hind  wheels  of  the  buggy 
held  the  track  and  "slewed"  forward,  one  of 
them  striking  plaintiff,  causing  the  Injury. 
There  was  evidence  tending  to  show  that  it 
had  rained  that  morning,  and  that  the  track 
was  wet;  but  It  was  not  raining- at  the  time 
of  the  accident  and  the  evidence  tended  to 
show  that  It  had  not  falned  after  9  o'clock. 

It  Is  urged  (1)  that  the  evidence  does  not 
.'ustlfy  the  verdict;  (2)  that  the  verdict  (four 
thousand  dollars)  Is  grossly  excessive;  and 
(3)  that  the  court  erred  in  Instructing  the 
Jury,  and  Its  rulings  upon  evidence. 

1.  The  court  instructed  the  Jury  as  fol- 
lows: "There  has  been  considerable  evi- 
dence In  this  case  in  respect  to  the  weather 
at  or  prior  to  the  time  of  the  Injury  in  ques- 
tion, relative  to  the  track,— whether  It  was 
wet  or  not.  In  respect  to  that  matter,  I  will 
Instruct  you  that  if  you  should  find  from  the 
evidence  that  the  driver  of  the  defendant 
endeavored  to  avoid  Injuring  the  plaintiff, 
by  turning  out  of  the  railroad,  roadbed,  or 
place  whereon  he  was  driving,  and  that,  tn 
consequence  of  the  wet  rails  or  wet  streets 
the  wheels  of  the  vehicle  slipped,  tJtat  *uch 
slipping  would  not  conclusively  repel  any 
imputation  of  negligence."  The  words  in 
Italics  present  the  part  of  the  Instruction 
claimed  to  be  error.  The  court  had  Just 
previously  Instructed  the  Jury  as  to  the  defi- 
nition of  "negligence,"  and  stated:  "It  [neg- 
ligence] is  always  relative;  that  Is  to  say. 
it  depends  entirely  upon  the  nature  of  the 
situation  and  surroundings."  And  the  court 
followed  the  Instruction  complained  ot  by 
the  statement:  "If  the  condition  of  the 
street  is  such  that  a  prudent  driver  would 
cvercise  more  care  In  driving  through  a  pub- 
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He  highway,  lest  he  should  Injure  another, 
then  the  party  driving  is  required  to  exer- 
cise such  care;  and  that  Is  what  I  mean  by 
saying  that  negligence  Is  relative  in  its  char- 
acter, depending  always  upon  the  time,  situ- 
ation, and  circumstances  wherein  the  par- 
ties may  be  placed."  In  the  instruction 
complained  of,  we  think  the  court,  in  effect, 
Instructed  the  jury  that  It  cannot  be  said 
that  the  mere  slipping  of  the  wheels,  If  they 
ftnd  such  slipping,  as  matter  of  law,  would 
repel  the  imputation  of  negligence.  It  was 
only  another  way  of  saying  that  the  circum- 
stance. If  foimd  to  exist,  would  not  justify 
a  conclusive  presumption,  or  show  conclu- 
sively that  there  was  no  negligence.  Such 
an  instruction  was  proper,  and  was  not  a 
violation  of  the  constitutional  prohibition  to 
charge  the  jury  with  respect  to  matter  of 
fact. 

2.  Upon  some  points  the  evidence  was 
conflicting,  but  there  was  evidence  tending 
to  show  that  Goddard  drove  at  considerable 
speed  almost  onto  plaintiff  before  he  pulled 
the  horse  out  of  the  track,  and  that  the  in- 
jury was  the  result  of  want  of  ordinary  care 
and  prudence.  If  not  of  recklessness,  on  the 
part  of  the  driver,  and  without  the  fault  of 
plaintiff,  who  was  oblivious  of  his  danger. 
We  think  there  was  evidence  sufficient  to 
justify  the  verdict. 

3.  Defendant  devotes  much  attention  to 
the  claim  of  excessive  damages,  and  counsel 
on  both  sides  have  brought  to  our  attention, 
with  much  Industry,  a  large  number  of  cases 
I>«arlng  upon  this  question.  The  injury  to 
plaintiff  was  serious,  and  resulted  in  a  per- 
manent shortening  of  the  broken  leg,  and  In 
rendering  plaintiff  less  able  than  formerly  to 
do  a  day's  work.  He  had  ilot  entirely  recov- 
ered at  the  time  of  the  trial,  and  was  then 
suffering  pain  from  the  Injury.  The  attend- 
ing physician.  Dr.  Kenyon,  testified:  "My 
best  impression  Is  that  It  does  not  seem  to 
me  that  this  man  will  ever  be  able  to  do  a 
fair  day's  work.  *  *  *  It  Is  now  a  year 
and  a  quarter  since  his  Injury,  and  he  is 
not  in  a  condition  to-day  to  do  that  kind  of 
work"  (referring  to  such  work  as  street 
sweeping).  The  rule  in  this  class  of  cases 
has  been  many  times  stated  in  this  court, 
and  it  is  that,  while  the  verdict  of  the  jury 
'is  subject  to  review  by  the  court.  It  will 
not  be  disturbed  merely  upon  the  ground 
that  the  damages  are  excessive,  nor  because 
the  opinion  of  the  court  differs  from  that  of 
the  jury,  but  only  where  It  appears  that  the 
excess  has  been  given  under  the  Influence 
of  passion  or  prejudice."  Lee  v.  Ballroad 
Co.,  101  Cal.  11&  35  Pac.  572.  "We  cannot 
say  that  the  verdict  in  this  case  was  given 
under  the  Influence  of  passion  or  prejudice. 

4.  The  plaintiff  was  asked,  and,  over  de- 
fendants' objection,  was  allowed  to  answer, 
the  following  question:  "Have  you  earned 
any  money  since  the  accident,  or  been  able 
to  earn  any  money  since?"  It  is  urged  that 
this  was  error,  because  plaintiff's  Inability 


to  earn  money  might  have  bad  no  connection 
with  the  accident.  I  think  it  appears  from 
the  evidence  of  the  plaintiff,  given  before 
and  after  this  question,  that  It  had  reference 
to  his  condition  as  the  result  of  the  accident. 
Discovering  no  reversible  error.  It  is  advised 
that  the  judgment  and  order  be  affirmed. 

We  concur:    GRAX,  0.;   HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


cm  Cal.  198) 

KNIGHT  et  al.  t.  \^HIT>I0RE.    (L.  A.  563.) 

(Supreme  Court  of  California.    June  22,  1899.) 

ATTORNEY   AND   CLIENT— ACTION    FOR   SBRV- 
ICBS— DEFENSES— PLEADING— EVIDENCE. 

1.  Where  a  written  agreement,  relied  on  as  a 
defense,  is  not  denied  by  affidavit,  as  provided 
by  Code  Civ.  Proc.  i  448,  its  genuineness  and 
due  execution  are  admitted  for  all  purposes  of 
the  trial. 

2.  Defendant,  in  an  action  by  attorneys  to  re- 
cover for  services,  relied  on  an  agreement,  exe- 
cuted by  a  member  of  the  firm,  undertaking  in 
the  firm  name  to  perform  the  services  without 
charge.  Piaintiflfs  claimed  that  the  firm  was 
dissolved  prior  to  the'  making  of  the  agreement, 
and  that  such  member  was  without  authority  to 
bind  them;  but  they  did  not  deny  the  execution 
of  the  agreement  by  affidavit,  as  provided  by 
Code  Civ.  Proc.  $  448.  Hdd  that,  having  ad- 
mitted its  execution,  and  the  authority  of  such 
member  to  si^n,  by  the  failure  to  deny  it,  they 
could  not  avoid  its  effect  by  a  dissolution  of  the 
firm. 

3.  Where  the  genuineness  of  a  writing  set 
out  in  the  pleading  is  admitted,  a  formal  offer 
in  evidence  of  the  original  instrument  is  not 
necessary. 

4.  Where,,  in  an  action  by  attorneys  to  recover 
for  services,  defendant  relies  on  an  agreement, 
executed  by  a  member  of  the  firm,  undertaking 
to  perform  the  services  without  charge,  a  con- , 
tention  that  defendant  did  not  allege  that  the 
services  perforined  were  under  the  agreement  is 
unavailable,  where  the  matters  alleged  were 
equivalent  to  such  an  allegation,  and  evidence 
was  introduced  to  that  effect  without  objection. 

Department  1.  Appeal  from  superior 
court,  lios  Angeles  county. 

Action  by  R.  H.  Knight  and  another 
against  Rosa  L.  Whitmore.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Knight  &  Harpham,  for  appellants.  J.  G. 
Rosslter  and  Ben  Goodrich,  for  respondent. 

GAROUTTE,  J.  Plaintiffs  have  brought 
this  action  to  recover  for  legal  services,  and, 
judgment  going  against  them,  have  appeal- 
ed to  this  court 

They  rely  upon  an  alleged  oral  contract 
of  hiring.  As  a  defense  the  defendant  set 
out  an  agreement  In  writing,  which  Is  In  the 
following  language:  "Pasadena,  Cal.,  April 
8,  1895.  In  the  Matter  of  the  Estate  of 
George  S.  Foster,  Deceased.  Agreement  as 
to  Compensation.  We  do  hereby  agree  with 
Mrs.  Rosa  L.  Whitmore,  administratrix  of 
said  estate,  that  we  will  proceed  immediate- 
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ly  with  the  above  estate  in  the  superior 
court,  and  will  push  the  same  as  fast  as 
possible,  and  will  pay  all  extra  costs  in  said 
case  occasioned  by  an  error  upon  our  part; 
and,  when  the  .case  Is  entirely  completed, 
and  the  property  distributed,  and  she  Is 
properly  discharged  as  such  administratrix, 
she  shall  determine  for  herself  what  our 
compensation  as  attorneys  shall  be,  and  we 
will  make  no  charge  or  demand  against  her 
or  said  estate  for  our  services  as  attorneys. 
[Signed]  Knight,  Simpson  &  Harpham,  by 
C.  M.  Simpson."  The  aforesaid  agreement 
was  not  denied  by  affidavit,  as  provided  in 
section  448  of  the  Code  of  Civil  Procedure. 
Therefore  its  genuineness  and  due  execu- 
tion must  be  deemed  admitted  for  all  the 
purposes  of  the  trial.  Moore  v.  Copp,  119 
Cal.  429,  61  Pac.  630. 

Simpson  was  a  member  of  the  legal  firm 
of  Knight,  Simpson  &  Harpham  for  a  year 
Immediately  prior  to  April  1,  1895;  but  it 
Is  now  claimed  by  plaintiffs  that  this  firm 
was  dissolved  upon  said  April  1st,  and  that, 
therefore,  Simpson  had  no  authority  to  bind 
them  by  the  contract  he  entered  into  in  be- 
half of  the  Arm  with  defendant  It  seems 
to  be  somewhat  strange  that  a  member  of 
the  bar  should  enter  Into'  a  contract  purport- 
ing to  bind  a  firm  of  which  he  had  been  a 
member,  and  which  had  been  In  existence 
at  a  very  recent  date,  if  the  firm  was  not  In 
existence  at  the  time  the  contract  was  made. 
This  fact  alone  might  be  deemed  sufficient 
to  create  a  conflict  In  the  evidence  upon  the 
question  as  to  whether  or  not  the  firm  of 
Knight,  Simpson  &  Harpham  was  dissolved 
In  fact  at  the  time  this  contract  was  entered 
into.  But  we  need  not  rest  alone  upon  this 
proposition.  The  contract  upon  its  face 
shows  that  Knight,  Simpson  &  Harpham 
•  agreed  to  perform  the  services  specified  with- 
out charge  or  demand  against  defendant  or 
said  estate.  Plaintiffs  admit  the  genuine- 
ness and  due  execution  of  this  contract. 
Such  admission  carries  with  it  the  genuine- 
ness of  the  signatures  and  the  fact  of  its 
execution,  and  also,  necessarily,  the  further 
fact  that  Simpson  had  authority  to  sign  the 
names  of  these  plaintiffs  to  the  document. 
It  follows  therefrom  that  this  contract  bound 
plaintiffs  to  do  this  work  equally  with  Simp- 
son, and  they  could  not  evade  tbe  force  and 
effect  of  Its  provisions  by  a  dissolution  of 
the  firm  after  that  time.  If  such  a  firm  was 
in  existence,  they  were  bound  as  a  firm. 
If  It  was  thereafter  dissolved,  they  were 
bound  Individually.  Even  conceding  that 
plaintiffs  alone  did  all  the  work,  it  makes  no 
difference.  It  would  require  very  clear  evi- 
dence to  indicate  that  there  was  a  second 
contract  entered  Into  by  plaintiffs  with  de- 
fendant, under  which  they  performed  this 
labor,  and  that  this  written  contract  was 
displaced  thereby.  The  Jury  declared  to  the 
contrary,  and  we  are  entirely  satisfied  with 
the  view  they  took  of  the  facts. 

The  trial  court  refused  to  give  the  Jury  the 


following  Instruction:  "The  jury  are  in- 
structed that  the  only  effect  of  the  failure 
to  deny  under  oath  the  contract  of  April  8, 
1880,  is  to  admit  its  due  execution  and  gen- 
uineness; but  this  docs  not  dispense  with  its 
Introduction  in  evidence,  and,  as  the  defend- 
ant did  not  offer  the  contract  in  evidence, 
the  Jury  are  not  to  take  the  same  into  con- 
sideration in  forming  their  verdict  in  this 
case."  This  instruction  was  properly  re- 
fused. The  writing  having  been  set  out  in 
the  pleading,  and  Its  genuineness  and  due 
execution  having  been  admitted,  a  formal 
offer  In  evidence  of  the  original  document 
was  not  necessary.  Rosenthal  v.  Bank,  110 
Cal.  198.  42  Pac.  &40;  Brooks  v.  Johnson. 
122  Cal.  570,  55  Pac.  423. 

The  point  Is  made  that  there  is  no  allega- 
tion In  the  affirmative  defense  alleging  that 
the  services  performed  by  plaintiffs  were 
performed  under  the  said  written  contract 
Even  conceding  such  an  allegation  neces- 
sary, we  deem  the  matters  set  out  are  fairly 
the  equivalent  of  such  an  allegation,  and 
evidence  was  Introduced  to  that  effect  with- 
out objection. 

There  Is  no  merit  in  the  remaining  ques- 
tions raised  by  the  appeal  For  the  forego- 
ing reasons,  the  Judgment  and  order  are 
affirmed. 

We  concur:  McFABLAND,  3.;  BABBI- 
SON.  J. 

025  Cal.  am) 
WALLER  ▼.  WESTON.     (S.  F.  1,563.) 
(Supreme  Court  of  California.    Jane  22.  1899.) 

JUDGMENT— DEFAULT— JURISDICTION— COSTS- 
FINDINGS  OF  FACT  AND  CONCLU- 
SIONS  OF  LAW. 

1.  Upon  motion  to  set  aside  a  default  for 
want  of  service  of  summons  upon  the  defendant, 
the  relief  should  not  be  coDditioned  upon  the 
payment  of  costs  by  defendants,  as  in  cases 
where  relief  is  sought  from  the  party's  own  er- 
ror or  mischance,  wherein  Code  Civ.  Proc.  S 
473,  provides  relief  may  be  granted  upon  "such 
terms  as  may  be  just." 

2.  An  order  upon  a  motion  to  set  aside  a  de- 
fault for  want  of  jnrisdiction  should  not  be 
accompanied  with  findings  of  fact  and  con- 
clusions of  law,  as  Code  Civ.  Proc.  ff  632.  633, 
provide  for  such  findings  and  conclusions  only  in 
cases  where  there  Is  a  trial  of  a  question  of 
fact  by  the  court,  followed  by  a  judgment;  and, 
under  section  590,  an  Issue  of  fact  arises  only 
upon  allegntions  in  a  complaint  being  contro- 
verted by  the  answer,  or  upon  new  matters  in 
an  answer. 

Department  2.  Appeal  from  gnperior 
court.  Contra  Costa  county. 

Action  by  J.  B.  Waller,  plaintiff,  against 
F.  F.  Weston,  defendant,  for  the  foreclosure 
of  a  mortgage.  A  motion  by  defendant  to 
sot  aside  a  default  entered  against  him  was 
overruled  for  the. failure  of  defendant  to  pay 
costs,  and  he  appeals.    Reversed. 

Fitzgerald  &  Abbott  for  appellant.  J.  T. 
Pldwell  and  Black  ft  Learning,  for  respond- 
ent 
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HENSHAW,  J.  F.  P.  Weston  was  de- 
fendant In  an  action  to  foreclose  a  mortgage. 
Summons  was  issued,  and  a  return  made  by 
the  sheriff  sbowlDg  personal  serTlce  upon 
him.  Upon  his  failure  to  answer,  Judgment 
was  taken  against  bim,  and  a  decree  of  fore- 
closure entered.  A  sale  was  had,  and  a  de- 
ficiency judgment  docketed.  The  Judgment 
was  entered  on  the  16th  day  of  October, 
1897;  and  on  the  loth  day  of  February,  1898, 
Weston  gave  notice  of  his  motion,  supported 
by  affidavits,  to  set  aside  the  default  and 
Judgment  and  quash  the  service  of  summons, 
upon  the  ground  that  service  of  summons 
had  never  been  made  upon  him,  and  that 
the  court  had  never  obtained  Jurisdiction 
over  him.  Upon  tbe  hearing  It  seems  to 
have  been  satisfactorily  established  that  tbe 
defendant  had  never  been  served  In  the  ac- 
tion, but  that  the  sheriff  by  mistake  had 
served  his  brother  In  his  stead.  After  bear- 
ing, the  court  made  a  conditional  order  va- 
cating the  Judgment  and  quashing  service 
of  tbe  .  summons,  provided  that  defendant 
pay  to  plaintiff  within  10  days  the  sum  of 
$109.  The  defendant  refused  to  comply  with 
tbe  terms  of  the  order  imposing  costs  as  a 
condition  to  the  vacation  of  the  Judgment 
This  provisional  order  vacating  the  Judg- 
ment and  quashing  service  of  summons  upon 
terms  was  made  upon  April  1,  1898.  After 
Weston's  refusal  to  comply  with  its  condi- 
tions, the  court,  upon  the  25th  day  of  April, 
1898,  made  and  filed  certain  findings  of 
fact,  conclusions  of  law,  and  a  so-called  Judg- 
ment, by  which  last  order  or  so-called  judg- 
ment, the  minute  order  of  April  1,  1898,  and 
Weston's  refusal  to  comply  with  its  terms 
being  recited,  his  motion  was  denied  abso- 
lutely. Defendant  moved  to  strike  from  the 
files  the  so-called  findings  of  fact  and  conclu- 
sions of  law,  which  motion  was  also  denied. 
He  then  appealed  from  the  minute  order  of 
April  1,  1898,  vacating  and  setting  aside  the 
Judgment,  and  quashing  service  of  summons 
provisionally  and  upon  terms;  from  the  so- 
called  Judgment  and  order  of  April  25,  1898, 
finally  and  absolutely  denying  his  motion; 
and  from  the  minute  order  of  April  2S,  1898, 
denying  his  motion  to  strike  out  the  findings 
of  fact  and  conclusions  of  law. 

Appellant's  motion  was  made,  not  upon 
tbe  ground  that  the  Judgment  had  been  tak- 
en against  him  through  mistake,  surprise, 
or  his  excusable  neglect  but  solely  upon  the 
ground  that  he  had  not  been  served  with 
process  at  all.  In  making  its  conditional 
order  quashing  service  of  summons,  the 
conrt  must  have  determined  the  fact  to  be 
In  accordance  with  appellant's  contention. 
Snch  being  the  case,  appellant  was  not  a 
snitor  before  tbe  court  under  section  473  of 
the  Code  of  Civil  Procedure,  seeking  relief 
from  his  own  error  or  mischance,  and  be- 
coming entitled  to  such  relief  only  by  com- 
pliance with  such  proper  terms  as  the  court 
might  exact  He  was  not  seeking  to  be  per- 
mitted upon  terms  to  come  In  &2d  answer. 


He  was  before  the  conrt,  Insisting  that  It  had 
never  obtained  Jurisdiction  over  him,  and 
that  a  Judgment  against  him,  void  for  want 
of  Jurisdiction,  should  be  set  aside.  His 
case  is  like  those  considered  In  Norton  v. 
Railroad  Co.,  97  Cal.  388,  30  Pac.  585,  and  32 
Pac.  452,  and  Mott  Iron  Works  v.  West 
Coast  Plumbing  Supply  Co.,  113  Cal.  341, 
45  Pac.  683.  Knowledge— even  actual  knowl- 
edge of  the  suit  against  bim— was  not  the 
equivalent  of  legal  notice  and  process,  and 
did  not  make  it  compulsory  upon  him  to  ap- 
pear In  the  action,  or  warrant  the  court  In' 
entering  judgment  against  him  for  his  fail- 
ure so  to  do.  In  re  Central  Irr.  Dlst,  117 
Cal.  382,  49  Pac.  354.  tinder  these  circum- 
stances. It  was  not  within  the  power  of  the 
court  to  Impose  terms  upon  bim  as  a  condi- 
tion to  granting  him  an  absolute  right.  For 
the  right  was  absolute.  If  the  application  for 
relief  was  timely  presented.  The  motion 
was  made  within  six  months  after  the  entry 
of  Judgment  and  this  is  sufilclent  People 
v.  Temple,  103  Cal.  447,  37  Pac.  414;  People 
V.  Dodge,  104  Cal.  487,  38  Pac.  203;  Young  v. 
Fink,  "119  CaL  107,  50  Pac.  1060.  The  fore- 
going renders  unnecessary  any  especial  con- 
sideration of  the  second  order,  wherein  the 
rule  was  made  absolute  upon  appellant's  re- 
fusal to  comply  with  the  terms.  As  It  was 
error  for  the  court  to  Impose  terms,  the  later 
order  must  fall  with  that  determination. 

Upon  the  appeal  from  the  court's  refusal 
to  strike  out  its  findings  of  fact  and  conclu- 
sions of  law.  It  may  be  said  that  the  issues 
of  fact  upon  which  findings  are  permitted 
or  required  are  those  specified  In  section  590 
of  the  Code  of  Civil  Procedure.  Sections 
632  and  633  of  the  same  Code  provide  that 
upon  the  trial  of  a  question  of  fact  by  the 
court  and  in  giving  Its  decision,  the  facts 
found  and  the  conclusions  of  law  must  be 
separately  stated,  and  Judgment  upon  the  de- 
cision must  be  entered  accordingly.  Not- 
withstanding the  somewhat  hasty  declara- 
tion to  be  found  In  the  very  early  case  of 
Semple  v.  Burkey,  2  Cal.  321,  It  is  contem- 
plated by  our  law  that  findings  of  fact  shall 
be  made  only  upon  Issues  Joined  by  the 
pleadings,  under  section  590  of  the  Code  of 
Olvll  Procedure,  where  the  decision  of  the 
court  following  the  findings  Is  a  Judgment. 
Findings  of  fact  and  conclusions  of  law, 
therefore,  had  no  proper  place  In  this  pro- 
ceeding. The  orders  appealed  from  are  re- 
versed. 

We  concur:  McFARLAKD.J.;  TEMPLE,!. 


(US  Cal.  51) 

WHKEDER  v.  KARNES  et  al.    (8.  F.  975.)i 

(Supreme  Court  of  California.    June  13,  1699.) 

APPEAt.  —  REVIEW— BTI.L,  OF   EXCEPTIONS- 
RECORD- MOTION  POR  NEW  TRIAL,— 
DELAY  AFTER  NOTICE. 

Where  there  is  nothing  in  the  bill  of  ex- 
ceptions or  the  record  on  an  appeal  from  the 
judgment  and  an  order  denying  a  motion  for  a 


a  Beliearing  denied  July  11,  18081 
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new  trial,  made  on  a  stateiuent  of  the  case,  to 
account  for  or  excuse  delay  to  move  for  the  new 
trial  within  10  days  after  service  of  the  notice, 
as  required  by  Code  Civ.  Proc.  §  650,  unless 
further  time  is  allowed,  the  statement  will  not 
be-  examined,  and  the  judgment  and  order  will 
be  aflirmed. 

ConimlssioDers'  decision.  Department  2. 
Appeal  from  superior  court,  Fresno  county. 

Action  by  C.  C.  Wheeler  against  Mary 
Ellen  Karnes  and  others.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

W.  P.  'Pbompson  and  6.  6.  Goucber,  for 
appellants.  Horace  Hawes  and  H.  H. 
Welsh,  for  respondent 

COOPER,  C.  Action  to  recover  judgment 
on  a  promissory  note  and  for  tbe  foreclosure 
of  a  mortgage  given  to  secure  the  same. 
Findings  were  filed,  and  judgment  ordered 
for  plaintiff.  Tbe  judgment  was  entered 
November  19,  189C.  Defendants  made  a  mo- 
tion for  a  new  trial,  which  motion  was  de- 
nied, and  this  appeal  is  from  the  judgment 
and  order.  There  Is  no  attack  made  by  de- 
fendants upon  the  judgment,  and  no  claim 
made  that  tbe  judgment  is  not  the  legal  con- 
clusion from  the  facts  found.  It  is  sought 
to  review  an  order  denying  a  motion  for  non- 
suit, certain  findings  as  not  being  supported 
by  the  evidence,  and  certain  alleged  errors 
of  law  occurring  at  the  trial,  on  appeal  from 
the  order  denying  a  motion  for  a  new  trial. 
These  alleged  errors  can  only  be  reviewed 
ui)on  a  properly  authenticated  statement  or 
bill  of  exceptions.  The  motion  was  made 
upon  a  statement  of  tbe  case  settled  by  the 
judge  of  the  court  below.  We  are  met  at  the 
threshold  with  the  objection  that  tbe  state- 
ment cannot  now  be  considered  on  this  ap- 
peal, for  tbe  reason  that  It  was  not  served 
upon  plaintiff's  counsel  within  tbe  time  pre- 
scribed by  statute,  and  we  think  the  objec- 
tion will  have  to  be  sustained.  The  notice 
of  intention  to  move  for  a  new  trial  was 
served  and  filed  November  28,  1890.  Tbe 
statute  says  (Code  Civ.  Proc.  !  059):  "If  the 
motion  Is  to  be  made  upon  a  statement  of 
the  case,  the  moving  party  must,  within  ten 
days  after  service  of  the  notice,  or  such  fur- 
ther time  as  tbe  court  in  which  the  action 
is  pending  or  the  judge  thereof  may  allow, 
prepare  a  draft  of  the  statement,  and  serve 
tbe  same,  or  a  copy  thereof,  upon  the  ad- 
verse party."  The  proposed  statement  was 
served  January  6,  1897.  It  does  not  appear 
that  tbe  time  for  the  service  of  the  state- 
ment had  been  extended  either  by  stipula- 
tion or  order  of  the  court  nor  that  any 
amendments  were  proposed  by  plaintiff  to 
said  proposed  statement.  On  tbe  18th  day 
of  March,  1897.  tbe  statement  was  settled, 
tbe  plaintiff  objecting  to  the  settlement  of 
tbe  some  on  tbe  ground  that  it  was  not  pro- 
posed or  presented  to  plaintiff  within  the 
time  allowed  by  law.  Tbe  learned  judge  of 
tbe  court  below  thought  that  he  did  not  have 
the  power  or  authority  to  sustain  the  objec- 


tion, and  settled  the  statement  subject  to 
the  objection,  so  that  this  court  might  pass 
upon  the  validity  of  the  objection.  Plaintiff 
saved  an  exception  to  the  action  of  the 
court  in  settling  the  statement  and  it  was 
accordingly  settled  subject  to  said  exception. 
The  same  objection  to  the  statement  was 
made  upon  the  bearing  of  the  motion  for  a 
new  trial,  and  the  same  ruling,  and  plain- 
tiff excepted.  In  Higgins  v.  Maboney,  50 
Cal.  445,  the  bill  of  exceptions  was  presented 
after  the  time  had  expired,  and  respondent 
objected  to  Its  settlement  on  the  ground  that 
It  was  presented  too  late.  The  Judge  of  the 
court  below  settled  the  bill,  but  Incorporated 
the  objection  and  exception  in  tbe  state- 
ment This  court  held  that  it  had  no  power 
to  consider  tbe  bill  of  exceptions,  and  In  the 
opinion  said:  "The  right  of  the  appellant  to 
present  a  bill  of  exceptions,  after  tbe  entry 
of  Judgment,  is  limited  In  point  of  time  to 
aie  period  of  30  days.  After  the  expiration 
of  that  period,  unless  further  time  had  been 
in  the  meantime  obtained,  the  right  to  pre- 
sent tbe  bill  of  exceptions  is  taken  away. 
If,  therefore,  the  respondents,  objecting  to 
the  settlement  of  the  bill  of  exceptions,  rely 
upon  the  lapse  of  the  i>erlod  limited  by  the 
statute.  It  becomes  the  duty  of  the  appel- 
lant In  answer  to  the  objection,  to  Incorpo- 
rate Into  tbe  bill  the  matter,  If  any,  going 
to  excuse  his  apparent  delay;  otherwise,  the 
exceptions,  though  settled,  cannot  be  consid- 
ered here."  In  this  case,  the  objection  be- 
ing made,  and  there  being  nothing  in  the 
bill  or  record  accounting  for  or  excusing  the 
delay,  we  must  follow  the  rule  laid  down 
In  Higgins  V.  Maboney.  TUe  rule  ha«  been 
adopted  and  applied  In  the  following  cases: 
WlUs  V.  Rhen  Kong,  70  CaL  548.  11  Pac. 
780;  Bunnell  v.  Stockton,  83  Cal.  319.  23  Pac. 
301;  Connor  v.  Road  Co.,  101  Cat.  429.  3.> 
Pac.  990;  Tregambo  v.  Mining  Co.,  57  Cal. 
503;  Henry  v.  Mergulre,  106  Cal.  144,  39 
Pac.  599.  As  we  caimot  examine  the  state- 
ment it  Is  presumed  that  the  findings  are 
supported  by  the  evidence,  and  tbat  the  rul- 
ings on  the  trial  were  correct  We  advise 
that  the  judgment  and  order  be  affirmed. 

We  concur:    CHIPMAN,  C;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 


(US  CaL  ZT) 

MONTGOMERY  et  al.  t.  RAUER.    (S.  P. 
1.197.) 

(Supreme  Court  of  California.    June  24,  1880.) 

TRUSTS-GUARDIAN  AND  WARD— REL.EASB  BY 
GUARDIAN— PLEADING. 

1.  Where  one  baa  received  from  a  Kuardian 
money  tielongiug  to  the  ward,  knowing  whose 
money  he  was  receiving,  he  cannot  justify  hi» 
retention  of  the  money  upon  the  ground  that  h» 
has  applied  it  to  a  personal  debt  due  to  hia 
from  the  guardian. 
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2.  Under  Civ.  Code,  i  2219,  which  provides 
that  any  person  who  assumes  a  relation  of  per- 
sonal confidence  with  another  becomes  a  trustee 
for  all  persons  over  whose  affairs,  by  that  con- 
fidence, he  has  obtained  control,  one  who  re- 
ceives money  belonfring  to  a  ward  from  the 
guardian,  with  whom  he  stands  in  relation  of 
personal  confidence,  is  a  trustee  for  the  ward, 
and  consequently  cannot  apply  the  trust  money 
to  a  personal  debt  owing  to  him  by  the  guard- 
ian. 

3.  In  an  action  to  recover  money  intrusted  by 
plaintifC's  guardian  to  defefvdant,  the  defendant 
denied  that  any  money  remained  due  to  the 
ward,  and,  in  support  of  it,  relied  upon  a  re- 
lease exeented  by  the  guardian  covering  all 
claims  against  the  defendant,  ffrfd,  that  the 
ward  was  entitled  to  prove  that  his  interests 
had  not  been  protected  in  the  trausactionj  and 
that  the  release  was  a  fraud  upon  his  rights, 
notwithstanding  the  fact  that  no  issue  was 
made  upon  the  validity  of  the  release. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Queen  Montgomery  and  others 
against  J.  J.  Rauer.  Hiere  was  judgment  for 
plalutlfts,  and  defendant  appeals.    Affirmed. 

G.  H.  Perry  and  Fisher  Ames,  for  appellant. 
M.  Rosenthal,  for  respondents. 


HENSHAW,  J.  Plaintiffs,  who  are  minors, 
sued  defendant  by  an  action  In  form  for 
moneys  had  and  received.  Defendant  an- 
swered, alleging  that  "the  •  above-named  mi- 
nors have  received  all  of  the  moneys  deposited 
by  their  said  guardian,  Agnes  S.  Montgomery, 
with  this  defendant."  He'  followed  this  aver- 
ment by  a  denial  that  the  sum  of  $4,000  de- 
manded in  the  complaint,  or  any  other  sum  of 
money,  was  due,  owing,  and  unpaid  from  him 
to  the  plaintiffs.  The  action  was  tried  before 
a  jury,  which  returned  a  verdict  against  him 
in  the  sum  of  $1,500.  From  the  judgment 
and  from  the  order  denying  him  a  new  trial 
be  appeals. 

Thb  following  are  the  salient  facts:  Mrs. 
Montgomery  was  a  widow  and.  the  mother  of 
the  plaintiffs.  Defendant,  Rauer,  possessed 
her  confidence,  and  managed  many  of  her 
business  and  legal  affairs.  She  was  guardian 
of  the  estates  of  her  children.  She  put  Into 
Bauer's  hands  $2,000  of  her  own  money,  and 
$5,000  of  the  money  of  the  children.  Rauer 
received  these  funds  with  full  knowledge  of 
their  origin,  character,  and  ownership.  He 
knew  that  the  $5,000  were  the  trust  funds  of 
the  minors,  and  so  received  same.  Other  mon- 
eys of  Mrs.  Montgomery  passed  into  his  hands. 
Over  these  there  Is  a  conflict  in  the  evidence; 
over  the  others,  none.  Defendant  contends 
that  he  paid  back  to  Mrs.  Montgomery  more 
money  than  he  received;  also  that,  in  ad- 
justing the  accounts  and  finding  the  balance, 
allowance  »f  many  sums  which  should  have 
been  credited  him  was  improperly  withheld, 
on  the  ground  that  they  could  not  be  charged 
agalust  the  minors'  moneys.  He  insists  that 
he  was  justified  in  offsetting  against  all  the 
moneys  which  he  had  received  from  Mrs. 
Montgomery  all  the  payments  which  he  had 
made  to  her,  and  all  items  chargeable  against 


her,  and  that  he  was  not  accountable  to  the 
minors  for  their  separate  funds  as  such.  But 
Rauer  received  the  children's  moneys  from 
their  guardian,  knowing  Its  character.  Know- 
ing them  to  be  trust  funds,  and  having  re- 
ceived them  as  such,  he  could  not  charge  them 
with  the  Individual  debts  of  the  guardian. 
Wallace  v.  Brown,  41  Ind.  436;  Baughn  v. 
Shackleford,  48  Miss.  255;  Austin  v.  Wilson's 
Ex'rs,  21  Ind.  252.  Yet  this  In  many  instan- 
ces is  precisely  what  he  attempted  to  do. 
Moreover,  there  being  evidence  to  establish 
the  fact  that  a  voluntary  relation  of  personal 
confidence  and  trust  existed  between  Mrs. 
Montgomery  and  Rauer,  Rauer  became  a  trus- 
tee for  the  minors,  under  section  2219  of  the 
Civil  Code,  which  declares  that  "every  one 
who  voluntarily  assumes  a  relation  of  per- 
sonal confidence  with  another  is  deemed  a 
trustee  within  the  meaning  of  this  chapter, 
not  only  as  to  the  person  who  reposes  such 
confidence,  but  also  as  to  all  persons  of  whose 
affairs  he  thus  acquired  Information  which 
was  given  to  such  person  in  the  like  confi- 
dence, or  over  whose  affairs  by  such  confi- 
dence he  obtained  any  control."  Therefore, 
If  Mrs.  Montgomery  personally  became  in- 
debted to  him,  it  was  not  permissible  to 
charge  such  debts  against  the  minors'  funds. 
If  he  repaid  the  minors'  money  or  any  part 
of  it  to  the  guardian,  he  Is  of  course  not  con- 
cerned with  the  future  disposition  which  she 
might  make  of  It,  nor  is  he  accountable  there- 
for, but  he  cannot  set  off  against  these  trust 
moneys  Mrs.  Montgomery's  individual  liabil- 
ity to  htauself.  The  court  upon  this  matter 
correctly  instructed  the  jury.  But  whether 
the  amount  due  be  estimated  upon  this  basis, 
or  whether  it  be  computed  by  subtracting 
from  all  the  moneys  in  Rauer's  hands  all  pay- 
ments made  by  him  to  Mrs.  Montgomery,  and 
all  items  chargeable  against  her  individually, 
In  either  case  the  evidence  supports  the  ver- 
dict. 

But  for  a  further  defense  appellant  relies 
upon  two  written  Instruments  signed  by  Mrs. 
Montgomery  before  the  commencement  of  this 
action.  One  is  In  form  a  receipt  for  the  re- 
payment of  the  sum  of  $5,000,  and  is  signed 
by  Mrs.  Montgomery  as  guardian  of  the  mi- 
nors. The  other  Is  a  longer  document,  and 
recites  that  whereas,  Mrs.  Montgomery  indi- 
vidually, and  as  guardian  of  her  children,  and 
J.  J.  Rauer,  have  settled  all  of  their  accounts, 
"upon  which  settlement  it  is  mutually  agreed 
and  understood  that  the  sum  of  one  hundred 
dollars  is  at  this  present  date  due  and  owing 
from  said  J.  J.  Rauer  to  said  Agnes  S.  Mont- 
gomery In  her  capacity  as  above  stated": 
Therefore,  in  consideration  of  the  receipt  of 
the  sum  of  $100,  Agnes  Montgomery  releases 
and  discharges  Rauer  from  all  claims,  de- 
mands, and  charges,  from  the  beginning  of 
the  world  until  the  present  date.  It  is  con- 
tended by  appellant  that  this  release  is  ab- 
solutely binding  upon  the  parties,  except  It 
be  avoided  upon  some  ground  of  equitable 
cognizance;   that  this  action  Is  not  an  action 
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to  annul  the  Instrument  upon  the  ground  of 
fraud  or  mistake;  and  that  therefore,  the 
Judgment  is  erroneous.  But  It  is  to  be  noted 
that  the  defense  does  not  set  up  an  accord  and 
satisfaction,  nor  tender  an  issue  upon  the  re- 
lease in  any  way.  It  rests  simply  upon  a 
denial  that  any  sum  is  due  from  tbe  defend- 
ants to  the  plaintiffs,  coupled  with  an  aver- 
ment that  all  of  the  minors'  moneys  which 
had  come  into  defendant's  hands  had  been  re- 
paid by  him.  This  is  an  action  by  the  minors 
to  recover  their  money.  Mrs.  Montgomery's 
individual  demands  against  Kauer  are  in  no 
wise  involved.  K  Uauer  relied  upon  the  re- 
lease as  an  estoppel,  he  should  have  pleaded 
it;  but  In  such  a  case  as  this  it  is  only  when 
the  settlement  has  been  fair  and  free  from 
fraud  and  mistake,  and  one  by  which  the 
rights  of  the  minors  have  been  fully  protect- 
ed, tliat  it  can  operate  to  bind  them.  Mrs. 
Montgomery  admitted  that  she  signed  these 
documents,  but  contended,  and  supported  her 
contention  by  evidence,  that  her  signatures 
were  procured  through  mistake,  misrepresen- 
tation, and  fraud.  This  was  accompanied  by 
evidence  to  the  satisfaction  of  the  Jury  that 
the  settlement  was  not  fair,  because,  as  they 
foimd,  there  was  $1,500  of  the  minors'  money 
still  in  liauer's  possession.  It  was  therefore 
permissible  for  the  minors  to  go  behind  tills 
settlement,  and  show  the  facts.  So  showing, 
they  have  their  election  to  pursue  either  the 
guardian,  his  sureties,  or  the  person  with 
whom  the  settlement  was  made.  This  is  their 
right,  independent  of  any  statute  requiring  a 
guardian  to  obtain  the  consent  of  the  court  to 
such  a  settlement.  Hayes  v.  Insurance  Co., 
125  ni.  626.  18  N.  B.  322;  Culp  v.  Lee,  109  N. 
C.  675,  14  S.  B.  74;  Hagy  v.  Avery,  69  Iowa, 
434,  29  N.  W.  409;  Lundy  v.  Thomas,  26  Ga. 
537.  And  It  matters  not  whether  the  burden 
of  proof  to  impeach  the  settlement  is  np(m 
the  ward,  as  seems  to  have  been  held  in  Torry 
V.  Black,  58  N.  Y.  185,  or  whether  the  duty 
of  showing  its  fairness  is  upon  the  debtor,  as 
laid  down  in  Hagy  v.  Avery,  60  Iowa,  434,  28 
N.  W.  409;  for  in  this  case  the  wards  took 
upon  themselves  that  burden,  and  successful- 
ly carried  it  Nor  may  the  further  objection 
of  appellant  be  sustained  that  the  plaintiffs, 
not  having  pleaded  an  avoidance  of  the  re- 
lease, should  not  have  been  permitted  to  prove 
it.  They  were  not  compelled  to  anticipate 
defenses.  If  the  release  and  discharge  had 
been  set  out  in  bar  of  the  action,  still,  under 
our  system  of  pleading,  which  permits  no  rep- 
lication, the  defense  of  fraud  would  have  been 
open  to  the  plaintiffs  without  special  aver- 
ment Bqually  is  it  open  to  them  to  rebut  the 
effect  of  the  release  by  the  same  evidence 
when,  though  not  pleaded  by  defendant  It  la 
offered  and  admitted  in  evidence.  The  case 
was  tried  upon  the  principles  announced,  and 
we  perceive  no  Just  ground,  for  criticism  of 
the  court's  instructions.  The  Judgment  and 
order  appealed  from  are  therefore  afflrmed. 

We  concur:  TBMPLB,J.;  McFARLAKD,  J. 


(126  Cal.  178) 
RIBGO  V.  FOSTER  et  al,     (S.  F.  l,4ia) 
(Supreme  Court  of  California.    June  21,  18^.) 

INSOLVENCT— AUTHORITY  OF  ASSIGNEE  TC 
SUE— JUDGMENT— COLLATKKAb  ATTACK— OR- 
DER STRIKING  OUT  PL.BADING— FRAUD. 

1.  Under  Insolvent  Act  §  22,  making  a  cer- 
tified copy  of  the  assignment  conclusive  as  tx> 
the  assignee's  authority  to  sue  or  defend,  bis 
authority  cannot  be  impeached  by  proof  that  the 
signers  of  the  insolvency  petition  were  not  ac- 
tually creditors  of  the  insolvent  in  the  amount 
required  by  the  statute. 

2.  Aside  from  the  statute,  the  judgment  of  an 
insolvency  court  regular  on  its  face,  cannot  be 
thus  collaterally  attacked. 

3.  A  motion  to  strike  out  parts  of  answer  spe- 
dfically  quoted. the  parts  of  the  pleading  attack- 
ing the  validity  of  insolvency  proceedings  sought 
to  be  struck  out,  and  the  order  was  tliat  the 
motion  "be,  and  the  same  is  hereby,  granted 
as  to  all  those  portions  of  the  answer  which 
attack  the  validity  of  the  insolvency  proceed- 
ings referred  to  therein."  Held  that,  though  it 
would  have  been  better  if  the  order  had  quoted 
in  full  the  parts  ordered  stricken  oat  or  refened 
to  them  by  line  and  page,  still  it  clearly  indicat- 
ed what  was  meant  and,  in  the  absence  of  proof 
of  prejudice,  it  would  be  presumed  harmless. 

4.  A  finding  that  transferees  knew  that  a 
transfer  was  being  made  with  intent  to  prefer 
creditors,  and  to  prevent  the  property  from 
coming  to  the  assignee  in  insolvency,  is  not  in- 
consistent with  a  finding  that  they  were  free 
from  actual  fraud,  and  believed  their  conduct 
lawful;  actual  fraud  not  being  essential  to 
avoid  a  transfer  in  violation  of  the  insolvency 
act. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Raymond  Rlego,  assignee  of 
Briare  &  Kenny,  against  Samuel  Foster  and 
others.  There  was  a  Judgment  for  plaintiff, 
and  defendants  appeal.    Aftirmed. 

Eidwln  Ii.  Forster  and  A.  J.  Bmner,  for  ap- 
pellants.   Barrett  &  O'Gara,  for  respondent 

McFARLAND,  J.  The  plaintiff,  as  as- 
signee in  Involuntary  insolvency  of  Brfare  tt 
Kenny,  Insolvent  debtors,  brought  this  ac- 
tion to  recover  the  value  of  certain  property 
alleged  to  have  been  assigned  by  said  insol- 
Tenta  to  the  defendants  within  one  moath 
prior  to  the  filing  of  the  petition  in  insol- 
vency, and  in  violation  of  section  59  of  the 
insolvent  act  of  1895.  Judgment  went  for 
plaintiff,  and  defendants  appeal  from  the 
Judgm«it.  The  points  made  for  reversal 
arise  upcm  the  pleadings  and  findings,  and  a 
short  bill  of  exceptions  showing  a  certain 
ruling  of  the  court  striking  out  part  of  the 
answer.  No  other  ruling  of  the  court  not 
shown  by  the  Judgment  roll  Is  before  us,  nor 
is  any  evidence  brought  up. 

The  petition  of  creditors  to  liave  the  per- 
sons named  declared  insolvent  the  decree 
adjudging  them  Insolvent  and  aU  the  pro- 
ceedings in  insolvency  down  to  and  Including 
the  assignment  by  the  clerk  to  the  respond- 
ent were  regular  on  their  face.  But  the  ap- 
pellants. In  their  answer  in  this  present  case, 
set  up  as  a  defense,  among  other  things,  that 
the  signers  of  the  petition  were  not  actually 
creditors  of  the  Insolvents  in  the  amoiuit  re- 
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quired  by  the  act,  and  that,  therefore,  the 
proceedings  were  void,  and  conferred  no  au- 
thority on  respondent  to  maintain  this  ac- 
tion. On  motion  of  respondent  the'  court 
Rtmck  out  that  part  of  the  answer,  and  the 
principal  contention  of  appellants  is  that  this 
ruling  was  erroneous.  This  contention,  how- 
ever, cannot  be  maintained.  Secti(m  22  of 
the  insolvent  act  expressly  provides  that  "in 
suits  prosecuted  or  defended  by  the  assignee 
a  certified  copy  of  the  assignment  made  to 
him  shall  be  conclusive  evidence  of  his  au- 
thority to  sue  or  defend."  See  Fitzgerald  v. 
Nenstadt,  91  Cal.  e03,  27  Pac.  936;  Luhrs  v. 
Kelly,  67  Cal.  289,  7  Pac.  696.  Moreover,  on 
principle,  and  under  the  general  authorities, 
the  judgment  of  an  insolvent  court,  regular 
on  its  face,  like  other  Judgments,  cannot  be 
thus  collaterally  attacked.  In  Notes  of  De- 
cisions (Bump,  Bankr.  [9th  Ed.]  p.  545)  many 
authorities  are  cited  to  the  principle  there 
stated,  as  follows:  "Neither  the  validity  of 
the  adjudication  of  bankruptcy,  nor  the  ex- 
istence, sufficiency,  or  validity  of  the  debt  of 
the  petitioning  creditor,  can  be  collaterally 
drawn  in  question.  In  all  suits  brought  by 
an  assignee,  the  assignment  is  conclusive 
evidence  of  his  right  to  sue."  In  Michaels  v. 
Post,  21  Wall.  398,  the  United  States  supreme 
court  states  the  principle  (we  quote  from  the 
syllabus)  as  follows:  "If  on  a  petition  and 
other  proceedings  regular  in  form  a  decree  in 
l>ankruptcy  is  made  in  such  a  case,  and  an 
assignee  in  bankruptcy  is  appointed  in  a  way 
regular  on  its  face,  the  decree  of  bankruptcy, 
though  it  be  a  decree  pro  confesso.  cannot, 
in  a  suit  by  the  assignee  to  recover  from  a 
preferred  creditor  the  property  transferred, 
be  attacked  on  the  ground  that  the  party  pe- 
titioning had  released  his  debt,  was  no  cred- 
itor, that  his  petition  was  accordingly  fraud- 
ulent, and  that  the  decree  based  on  it  was 
void." 

We  see  nothing  in  the  point  that  the  order 
.  of  the  court  below  striking  out  part  of  the 
answer  was  too  indefinite.  The  motion  to 
strike  out  specifically  mentioned  and  quoted 
all  the  parts  of  the  answer  which  respondent 
sought  to  have  stricken  oat,  and  the  order 
of  the  court  was  that  the  motion  "be,  and 
the  same  is  hereby,  granted  as  to  all  those 
portions  of  the  answer  which  attack  the 
validity  of  the  insolvency  proceedings  re- 
ferred to  therein;  otherwise,  the  motion  is 
denied."  It  would  have  been  better,  per- 
haps, if  the  court  had,  In  its  order,  quoted  In 
full  the  parts  Intended  to  be  stricken  out,  or 
had  referred  to  them  by  line  and  page;  but 
It  clearly  indicated  what  was  meant,  and  we 
do  not  see  how  appellants  could  have  been 
deceived  or  prejudiced  by  the  form  of  the 
order,  and,  in  the  absence  of  any  showing  to 
the  contrary,  we  will  presume,  In  favor  of 
the  Judgment,  that  appellants  were  not  so 
deceived  or  prejudiced. 

The  contention  of  appellants  that  the  Judg- 
ment ought  to  be  reversed  because  the  sev- 
enth and  the  eighth  findings  are  contradic- 
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tm7  cannot  be  maintained.  By  the  eighth 
finding  the  court  found  that  the  assignment 
and  transfer  were  not  made  in  the  usual  and 
ordinary  course  of  business,  and  that  at  the 
time  of  the  assignment  defendants  knew  and 
believed,  and  had  reasonable  cause  to  know 
and  believe,  that  the  firm  was  insolvent,  and 
that  the  transfer  was  being  made  with  intent 
to  prefer  certain  creditors  represented  by  ap- 
pellants, and  with  a  view  to  prevent  the 
property  from  coming  to  the  assignee  in  in- 
solvency, and  to  delay  the  operations  and 
evade  the  provisions  of  the  Insolvent  act, 
etc.;  and  appellants  contend  that  this  finding 
is  inconsistent  with  the  latter  part  of  finding 
7,  tliat  "defendants  were  free  from  actual 
fraud,  and  believed  their  conduct  to  be  law- 
ful." "Actiml  fraud"  was  not  an  element  In 
the  case,  and  "if  the  provisions  of  the  insol- 
vent act  are  violated,  the  transfer  is  void, 
and  this  Is  true  regardless  of  any  question 
of  honesty  and  fairness,  good  faith,  or  actual 
fraud."  Matthews  v.  CThaboya,  111  Oal.  440, 
44  Pac.  169.  The  finding  of  specific  facts  in 
finding  No.  8  is  not  weakened  by  the  finding 
in  No.  7  touching  the  appellants'  notion  or  be- 
lief as  to  the  law.  Moreover,  the  averments 
in  the  complaint  of  the  facts  found  In  finding 
No.  8  are  not  denied  by  the  answer.  The 
Judgment  appealed  from  Is  affirmed. 

We  CMicur:    TEMPO!,  J.;   HENSHAW.J. 


(125  Cal.  18S) 
I/n,IGNTHAI.  et  al.  v.  BAI^LOU  et  aL    (L.  A. 
413.) 

(Supreme  Court  of  California.    Jane  21,  1899.) 

PLEDGES— POSSBSaiON— VALIDITY. 

A  transfer  of  personal  property  to  trus- 
tees, as  security  for  a  debt,  under  an  agreement 
that  said  trustees  are  to  conduct  the  business 
of  the  grantors,  through  one  of  the  latter  as 
their  agent,  for  sis  months,  when.  If  found  un- 
profitable, they  are  to  sell  the  goods,  and  pro- 
viding that,  when  certain  creditors  shall  have 
received  50  per  cent,  of  their  claims,  and  all 
costs  and  expenses,  then  the  trust  shall  be  ter- 
minated, and  the  assets  remaining  shall  be 
transferred  to  the  said  grantors,  is  a  pledge; 
and,  if  actaal  possession  is  not  taken  by  the 
trustees,  as  required  by  Civ.  Code,  {§  2980,  2988, 
it  is  invalid,  as  against  a  subsequent  attach- 
ment of  the  property  by  a  creditor  of  the 
pledgor. 
McFarland,  J.,  dissenting. 

In  bank.    He  versed. 

For  opinion  in  department,  see  55  Pac.  251. 

TEMPLE,  J.  This  Is  an  action  for  the  re- 
covery of  personal  property,  brought  against 
the  sheriff,  Ballou,  and  Orman,  an  attaching 
creditor.  Defendants  appeal  from  the  Judg- 
ment, and  from  an  order  refusing  a  new  trial. 
The  property  was  levied  upon  under  a  Writ  of 
attachment  against  Phillips  Bros.  &  Co.  On 
and  prior  to  September  8,  1806,  Phillips  Bros. 
&  Co.  were  engaged  in  merchandising  at  Ar- 
royo Grande,  in  San  Luis  Obispo  county.  At 
that  time  their  property  was  attached  by  varl- 
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0U8  creditors,  and  remained  under  attachment 
until  October  23,  1896,  when  it  was  released, 
in  pursuance  of  an  agreement  made  with  all 
the  creditors  of  the  firm  except  Orman,  and 
transferred  to  plaintiffs  in  trust  for  such  cred- 
itors. The  terms  are  expressed  in  the  agree- 
ment. On  the  1st  day  of  December,  1896,  Or- 
maA  commenced  suit  to  recover  a  debt  due 
him  from  the  firm,  and  the  goods  were  levied 
upon,  and  the  defense  in  this  case  consists  of 
a  justilication  under  that  writ  The  question 
is  whether  plaintiffs,  under  their  transfer,  can 
hold  against  Orman,  who  was  a  creditor  of 
the  firm  before  the  goods  were  transferred, 
and  also  prior  to  the  attachments  of  the  clredit- 
ors  for  whom  plaintiffs  held  as  trustees. 

Phillips  Bros.  &  Co.  is  a  partnership,  com- 
posed of  Adolph  Phillips  and  L.  A.  Phillips. 
Adolph  Phillips  had  always  been  the  managing 
partner,  L.  A.  Phillips  residing  In  San  Francis- 
co. The  agreement  was  signed  by  Phillips 
Bros.  &  Co.,  and  by  61  of  their  creditors,  and, 
among  other  things,  provided.  In  effect:  <1) 
That  the  parties  appoint  plaintiffs  trustees, 
"to  receive,  manage,  operate,  use,  and  dispose 
of  all  the  aforesaid  property  of  the  aforesaid 
parties  of  the  first  part,  upon  the  terms  and 
conditions  hereinafter  mentioned.  (2)  Parties 
of  the  first  part  will,  within  30  days,  convey 
to  trustees  all  of  their  property,  except  that 
which  Is  exempt.  (3)  The  trustees  shall  re- 
ceive, manage,  operate,  use,  and  conduct  the 
merchandise  business  of  said  parties  of  the 
first  part  at  Arroyo  Grande,  Cal.,  and  all  as- 
sets of  property  connected  therewith,  as  to 
them  (the  said  trustees)  shall  seem  meet  and 
proper,"  with  requisite  authority.  Including 
power  to  replenish  stock  for  cash  from  the 
receipts  from  the  said  business.  (4)  To  collect 
debts  due  the  firm  and  compromise  claims. 
(5)  To  conduct  the  business  for  6  months,  and, 
if  then  found  unprofitable,  may  terminate  the 
trust,  and  sell  the  goods  at  public  or  private 
sale.  (6)  All  "recoveries"  to  be  distributed 
through  the  board  of  trade  to  the  undersigned 
creditors.  (7)  During  all  the  time  they  conduct 
the  business,  Adolph  Phillips,  one  of  the  part- 
ners, "shall  be  employed  by  said  trustees,  and 
shall  give  his  exclusive  time  and  services  to 
said  business,  under  the  supervision  of  said 
trustees,  and  shall  receive  as  remuneration  and 
compensation  for  his  services  the  sum  of  $125 
per  month."  (8)  Whenever  the  creditors  re- 
ceive 50  per  cent,  of  their  claims,  and  all  costs, 
expenses,  etc.,  "then  this  trust  shall  be  termi- 
nated, and  all  the  aforesaid  assets,  property, 
and  effects,  or  the  replenishments,  remaining 
in  the  hands  of  the  said  parties  of  the  second 
part,  shall  be  transferred  and  surrendered  un- 
to the  said  parties  of  the  first  part  or  their 
nominees."  There  were  further  enumerated 
conditions,  which  I  do  not  deem  Important 
here.  Transfers  were  made  in  pursuance  of 
the  agreement,  and  the  goods  were  at  once 
released  from  attachment,  and  the  store  was 
opened  by  Adolph  Phillips,  with  the  same  em- 
ployes which  he  bad  previously  had,  except 
the   bookkeeper.    The   store   buildings    were 


marked  very  conspicuously  with  the  elgaa  of 
Phillips  Bros.  &  Co.,  which  were  permitted  to 
remain,  but  a  new  sign,  much  less  conspicuous 
than  the  others,  was  put  up  containing  the 
names  of  the  trustees,  and,  under  the  names, 
the  words,  "Trustees,  Successors  to  FhUlipe 
Bros.  &  Company."  The  firm  advertised  quite 
extensively.  After  the  transfer,  as  before, 
the  business  was  advertised  as  that  of  Phillips 
Bros.  &  Co.,  without  mention  of  any  change. 
Money  received  was  deposited  in  the  county 
bank  in  the  name  of  the  trustees,  and  the  old 
billheads  and  receipts  were  used;  the  names 
of  the  trustees  being  added  by  the  use  of  a 
rubber  stamp. 

It  Is  evident,  from  the  language  of  the 
agreement,  that  the  transfer  to  the  trustees, 
who  were  simply  the  agents  of  the  first 
attaching  creditors,  was  for  security  only. 
It  was  not  a  sale,  or  an  absolute  transfer 
of  title,  even  if  Its  validity  be  conceded. 
In  no  event  was  the  property  to  become 
the  property  of  the  trustees,  and  they  were 
.never  to  have  any  rights  with  reference  to 
it,  except  to  have  it  sold,  and  the  proceeds 
applied  to  the  payment  of  their  debts,  which 
still  were  to  continue  to  exist  as  debts  until 
they  were  paid,  or  all  the  property  had  been 
sold,  and  the  proceeds  applied  in  payment 
of  the  debts  and  costs.  Phillips  Bros.  & 
Co.  still  remained  the  owners  of  the  property, 
subject  to  the  rights  of  the  trustees  to  hold 
it  as  security,  and  still  bad  a  leviable  In- 
terest in  it,  and  the  only  question  was  how 
the  levy  should  be  made.  It  was  not  a  chat- 
tel mortgage  under  the  statute,  and,  there- 
fore, the  statutory  provisions  in  regard  to 
levies  upon  personal  property  mortgaged  do 
not  apply.  If  It  wab  a  valid  pledge,  or  chat- 
tel mortgage  dependent  on  possession,  the 
goods  could  not  be  seized,  but  garnishment 
was  the  proper  mode.  If  it  was  not  a  valid 
pledge,  it  was  properly  attached,  and  the 
Justification  was  fully  made  out  A  pledge 
is  a  deposit  of  personal  property  as  secnrity 
(section  2986,  Civ.  Code),  and  Is  dependent 
on  possession,  and  Is  not  valid  until  the  prop- 
erty Is  delivered  to  the  pledgee  (section  2988. 
Id.).  The  delivery  must  be  as  complete  as 
is  required  In  case  of  sales  of  personal  prop- 
erty by  section  3440  of  the  Civil  Code,  and 
change  of  possession  must  be  continuous 
and  open.  George  v.  Pierce  (Cal.)  55  Pac. 
775.  In  the  agreement  it  was  stipulated  that 
the  business  should  be  managed  by  Adolph 
Phillips  under  the  supervision  of  the  trustees. 
but  the  trustees  not  only  did  not  take  person- 
al possession,  but  they  could  not  take  such 
possession  until  after  the  expiration  of  six 
months;  for  they  were  bound  to  carry  on 
business  for  that  length  of  time,  and  also 
bound  to  employ  Phillips  as  manager,  and, 
in  fact,  the  business  did  go  on,  as  tbough 
nothing  had  happened,  under  the  management 
of  Adolph  Phillips,  who  had  always  been  sole 
manager  for  the  firm.  That  this  la  not  a 
sufficient  change  of  possession  is  evident.  No 
other  authority  is  required,  except  the  case 
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of  George  v.  Pierce,  above  cited.  If,  in  case 
of  a  sale,  there  need  not  be  an  immediate 
delivery,  -when  the  property  is  not  in  the 
possession  of  the  vendor,  that  will  not  help 
plaintiffs  here,  for  this  was  not  a  sale.  If 
the  debtors  were  not  then  In  control  of  the 
property,  they  were  In  no  condition  to  make 
a  pledge,  and,  in  any  event,  it  would  have 
no  validity  until  possession  was  given,  and 
that  possession  must  not  be'  constructive. 
A  change  of  possession  is  not  effected  merely 
by  having  the  former  owner  manage'  the 
property  as  the  servant,  agent,  or  clerk  of 
the  pledgee;  and  this  Is  especially  so  where 
there  is  so  little  outward  sign  of  a  change 
of  ownership.  Public  policy  requires  a  real 
and  substantial  compliance  with  the  statute, 
and  a  failure  should  not  be  condoned  for  the 
liardshlps  of  a  particular  case.  The  Judg- 
ment and  order  are  reversed,  and  a  new  trial 
ordered. 

We  concur:  BEATTY,  0.  J.;  HBNSHAW, 
J.;  HARRISON,  J.;  GAROUTTB,  J.;  VAN 
DYKE,  J. 

McFARLAND,  3.  I  dissent,  and  adhere  to 
the  views  expressed  when  the  case  was  de- 
cided In  department,  which  need  not  be  here 
restated.  55  Pac.  251.  The  point  upon 
■which  the  majority  decision  seems  to  rest- 
that  the  transfer  from  Phillips  Bros.  &  Co. 
to  the  plaintiffs  was  not  an  absolute  sale, 
but-  was  In  the  nature  of  a  pledge— was  not 
raised  at  the  trial,  and  has  no  place  In  the 
transcript.  The  appellants  defended  under 
section  3440  of  the  Civil  Code,  upon  the  theory 
that  Phillips  Bros.  &  Co.  were  In  possession 
at  the  time  of  the  transfer  to  the  respondents, 
and  that,  therefore,  if  there  was  not  an  im- 
mediate delivery,  followed  by  an  actual  and 
continued  change  of  possession,  the  attempt- 
ed transfer  was  void,  and  the  court  so  in- 
structed the  Jury;  but  there  was  no  question 
raised,  so  far  aa  I  can  discover,  about  the 
character  of  the  transfer  touching  the  nature 
of  the  title  or  right  which  passed  by  It. 
It  appeared  that  Phillips  Bros.  &  Co.  made 
an  absolute  deed  of  the  real  estate  to  the 
respondents,  and  gave  an  absolute  bill  of 
sale  of  the  personal  property,  and  there  was 
no  question  as  to  the  transfer  being  a  mere 
pledge.  Moreover,  section  3440  refers  to 
"every  transfer,"  without  reference  to  the 
kind  of  title  or  right  which  passes  by  the 
transfer,  and  declares  It  void  for  want  of 
change  .of  possession  only  where  the  party 
making  the  transfer  Is  In  possession.  In  the 
case  at  bar  the  Jury  must  have  found,  under 
the  instructions  of  the  court,  that  Phillips 
Bros.  &  Go.  were  not  in  possession  at  the 
time  of  the  transfer;  and  therefore  section 
3440  does  not  apply.  George  v.  Pierce  (Cal.) 
55  Pac.  775,  in  my  opinion,  has  no  applica- 
bility to  the  case  at  bar.  It  was  merely 
held  in  that  case  that  there  could  not  be 
a  valid  pledge  of  property  without  sur- 
rendering possession. 


(I26CaI.  204) 

PORTER  V.  ELIZALDE.    (S.  F.  894.) 

(Supreme  Court  of  California.    June  23,  1899.) 

ATTORNEY'S    AUTHORITY   TO    EMPLOY    COUN- 
SEL—EVIDENCE— RATIFICATION. 

1.  An  attorney  at  law  has  no  general  authori- 
ty, by  virtue  of  his  retainer,  to  employ  counsel 
or  assistauts,  at  the  expense  of  bis  client,  with- 
out previous  authority,  or  assent  on  the  part 
of  the  client. 

2.  The  authority  of  an  attorney  to  employ 
counsel  cannot  be  established  by  his  own  dec- 
larations, in  the  face  of  evidence  that  he  had  no 
authority. 

3.  Where  nn  attorney  has  agreed  with  ids  cli- 
ent to  pay  all  the  expenses  of  the  litigation,  and 
the  client  gives  him  no  authority  to  employ 
other  counsel,  the  knowledge  of  the  client  that 
be  has  engaged  another  attorney  to  assist  him, 
consulting  with  such  attorney  and  accepting  the 
benefit  of  bis  services,  without  objection,  will 
not  render  the  client  liable  for  his  fees. 

Department  1.  Appeal  from  superior  court, 
cll7  and  county  of  San  Francisco. 

Action  by  one  Elizalde  against  one  Porter. 
From  an  order  denying  defendant's  mo.tlon 
for  a  new  trial,  he  appealed.    Reversed. 

E.  P.  Cole  and  Graves  &  Graves,  for  appel- 
lant.   S.  M.  Van  Wyck,  for  respondent. 

HARRISON,  J.  The  plaintiff  recovered 
Judgment  against  the  defendant  upon  an  ac- 
tion assigned  to  him  by  Mr.  James  L.  Crit- 
tenden, for  services  rendered  as  counsel  up- 
on the  trial  of  a  contest  of  the  will  of  her 
husband.  A  motion  for  a  new  trial  was  made 
upon  the  ground  that  the  finding  by  the  court 
of  an  employment  by  her  of  Mr.  Crittenden 
was  not  sustained  by  the  evidence. '  The  mo- 
tion was  denied,  and  the  defendant  has  ap- 
pealed. 

The  defendant  had  filed  a  contest  against 
the  probate  of  her  husband's  will  in  ilie 
county  of  Santa  Barbara,  and  for  that  pur- 
pose had  employed  as  her  attorneys  Messrs. 
Graves  &  Graves  and  Mr.  John  J.  Boyce, 
upon  an  agreement  with  them  that  they 
would  advance  and  pay  all  the  costs  and  ex- 
penses to  be  incurred  in  the  contest,  and  that. 
If  successful,  she  would  transfer  and  convey 
to  them  one-half  of  the  property  she  might 
recover  thereby.  Some  months  after  this  con- 
test had  been  filed,  Mr.  Ernest  Graves  em- 
ployed Mr.  Crittenden  to  assist  him  at  the 
trial  of  the  contest;  and.  In  pursuance  of  the 
employment,  Mr.  Crittenden  attended  at  the 
trial,  and  acted  as  leading  counsel  therein. 
The  trial  lasted  about  two  weeks,  and  re- 
sulted In  a  verdict  In  favor  of  the  contestant. 
Mr.  Crittenden  had  no  Interview  with  the  de- 
fendant until  he  went  to  Santa  Barltara,  a 
day  or  two  before  the  trial  began,  nor  did 
the  defendant  know  until  that  time  that  be 
was  to  have  anything  to  do  with  the  case. 
He  was  then  Introduced  to  her  by  Mr.  Graves 
as  the  gentleman  who  was  coming  there  to 
assist  in  the  trial.  After  his  arrival  at  Santa 
Barbara,  he  discussed  the  case  with  her,  the 
evidence  that  could  be  given,  and  who  were 
her  witnesses,  and  from  that  time  on  through 
the  trial  had  frequent  Interviews  with  her 


Digitized  by 


Google 


900 


67  PACIFIO  REPORTER. 


(CaL 


coDcenilng  the  testimony  and  -witnesses,  and 
also  with  the  witnesses  In  the  case, — usually 
in  company  with  Mr.  Graves  or  Mr.  Boyce, 
or  both.  Mr.  Crittenden  never  had  any  con- 
versation with  her  about  the  terms  of  his 
employment,  except  that  he  told  her  at  the 
time  of  his  Introduction  to  her  that  he  was 
employed  to  try  the  case.  Nor  did  he  at  any 
time  say  anything  to  her,  or  she  to  him,  on 
the  subject  of  his  compensation,  or  by  whom 
he  was  to  be  paid.  Neither  did  he  at  any 
time  say  anything  to  her  about  paying  him 
for  his  services,  until  the  day  the  present 
action  was  commenced,— about  two  years  aft- 
er the  trial  of  the  contest,— when  he  sent  her 
a  telegram  requesting  payment,  to  which  she 
replied  by  directing  him  to  see  Mr."  Graves 
about  It  When  Mr.  Crittenden  was  em- 
ployed, he  was  Informed  by  Mr.  Graves  that 
his  fee  in  the  matter  was  contingent  upon 
success;  and,  although  no  dellntte  amount  was 
agreed  on  as  his  compensation,  a  sum  was 
named  which  was  satisfactory  to  both.  He 
w^as  also  Informed  that  Mr.  Graves  was  to 
pay  all  the  expenses  of  the  litigation,  and 
Mr.  Graves  did  in  fact  pay  Mr.  Crittenden's 
expenses  at  Santa  Barbara  during  the  trial 
of  the  contest.  Nothing  was  said  by  Mr. 
Graves  as  to  who  was  to  pay  Mr.  Crittenden, 
but  on  one  occasion,  after  the  trial,  he  re- 
quested payment  from  Mr.  Graves.  It  Is  not 
claimed  that  there  was  any  direct  employment 
of  Mr.  Crittenden  by  the  defendant,  and  he 
testified  that  It  was  bis  understanding  that 
his  employment  was  by  Mr.  Graves,  as  her 
agent.  There  was  no  evidence  that  Mr. 
Graves  was  ever  authorized  by  her  to  employ 
him,  and  the  defendant  testified  that  she 
never  employed  him  as  her  attorney,  or 
authorized  any  one  to  employ  him  on  her  be- 
half, and  Mr.  Graves  testified  that  he  had  no 
authority  from  the  defendant  to  employ  Mr. 
Crittenden,  but  that  he  employed  him  upon 
his  own  account,  and  that  the  understanding 
between  them  was  that  he  would  pay  him 
when  the  estate  was  distributed  and  he  re- 
ceived his  contingent  fee.  Upon  this  evidence 
the  court  was  not  Justified  in  finding  that  the 
services  of  Mr.  Crittenden  were  rendered  to 
the  defendant  at  her  q;>eclal  instance  and  re- 
guest,  or  that  he  was  employed  by  her  as 
fjounsel  upon  the  trial  of  the  contest  An  at- 
torney at  law  has  no  general  authority,  by 
virtue  of  his  retainer,  to  employ  counsel  or 
assistants  at  the  expense  of  his  client  with- 
out previous  authority  or  assent  on  the  part 
of  the  client  Paddock  v.  Colby,  18  Vt  485; 
Ifoung  V.  Crawford,  23  Mo.  App.  432;  Voorhles 
V.  Harrison,  22  La.  Ann.  85;  Mechem,  Ag.  | 
813;  Weeks,  Attys.  at  Law,  {  240.  The  state- 
ment of  Mr.  Crittenden  that  it  was  bis  un- 
derstanding that  Graves  represented  the  de- 
fendant is  Insufficient  to  render  the  defendant 
liable.  The  authority  of  an  agent  cannot  be 
established  by  his  own  declarations,  in  the 
face  of  evidence  that  he  had  no  authority. 

The  respondent  contends,  however,  that  the 
appellant  is  liable  for  the  value  of  the  services 


rendered  by  reason  of  having  accepted  them 
without  objection;  that  as  she  was  present 
at  the  trial,  and  made  no  objection  to  having 
Mr.  Crittenden  act  In  her  behalf  therein,  she 
is  under  an  implied  obligation  to  pay  their 
value.  It  is  undoubtedly,  in  general,  the  rule 
that  when  one  knows  that  another  is  rende^ 
ing  him  services,  and  tacitly  assents  thereto. 
If  nothing  more  appears  the  law  will  imply  a 
pr'-"ision  on  his  part  to  pay  for  such  services. 
Ti..  rule  Is  not  uniform  or  absolute,  however, 
but  will  be  recognized  or  refused  according  to 
the  circumstances  of  the  particular  case  in 
which  it  is  Invoked.  See  Moulin  v.  Golumbet, 
22  Cal.  608.  And  when  It  appears  that  the 
services  were  rendered  under  an  express  em- 
ployment by  an  agent  or  by  a  third  person 
who  assumed  to  act  In  the  interest  of  the  one 
in  whose  behalf  they  were  rendered,  the  au- 
thority of  that  person,  and  the  terms  of  the 
employment  become  important  factors  in  de- 
termining the  liability  or  the  right  of  recovery. 
The  mere  silence  of  the  party  will  not  be  held 
to  ctmstitute  such  assent  or  acquiescence  In 
the  acts  of  the  agent  as  to  amount  to  a  ratifi- 
cation or  adoption  of  these  acts,  without  also 
considering  the  circumstances  under  which 
the  silence  existed.  Especially  In  a  case  like 
the  present  where  there  was  no  authority  in 
the  defendant's  attorney  to  engage  counsel  at 
her  expense,  and  where  he  had  agreed  wiUi 
her  to  pay  ail  the  expenses  of  the  litigation, 
will  the  law  refuse  to  imply  from  her  mere 
silence  a  promise  to  pay  for  the  services  ren- 
dered under  such  employment  In  Price  t. 
Hay,  132  m.  543,  24  N.  E.  820,  it  was  hOA 
that  the  acquiescence  of  a  client  in  the  appear- 
ance of  an  attorney  and  performance  of  serv- 
ices by  blm  In  the  case  is  not  legitimate  evi- 
dence from  which  a  jury  may  Infer  an  Im^died 
contract  between  them  to  pay  for  such  serv- 
ices, where  the  client  has  previously  employed 
other  counsel  therefor  at  a  fixed  fee.  Similar 
rulings  have  been  made  in  Holmes  v.  Board, 
81  Mo.  137;  Young  V.  Crawford,  23  Mo.  App. 
432;  Bank  v.  Benton,  2  Mete.  (Ey.)  240;  Evans 
V.  Mohr,  153  III.  561,  39  N.  E.  1083;  Ennis  T. 
Hultz,  46  Iowa,  76. 

The  respondent  has  cited  certain  cases  in 
support  of  his  contention,  but  in  each  of  the 
cases  where  this  question  was  presented  for 
decision  there  was  some  controlling'  circum- 
Btance  upon  which  the  court  relied  to  detM'- 
inlne  the  liability  of  the  client  In  Brlggs  ▼. 
Town  of  Georgia,  10  Vt  68,  the  attorney  who 
had  the  management  of  the  suit  was  the  agent 
of  the  town,  as  well  as  Its  attorney  at  law; 
and  In  Paddock  ▼.  Colby,  supra,  this  fact  was 
alluded  to  by  the  court  as  distinguishing  tbe 
case  from  the  general  rule  that  an  attorney 
cannot  employ  counsel  at  the  expense  of  bis 
client  without  his  consent  In  King  v.  Pope, 
28  Ala.  602,  the  attorney  had  informed  the 
client  of  the  employment  of  counsel,  and  he 
not  only  expressed  no  dissent  but  afterwards 
conferred  with  him  about  the  case  at  the  trial. 
In  Jacltson  v.  Clopton,  66  Ala.  29,  the  liabUity 
of  the  client  was  placed  upon  his  "recvgni- 
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tlon  of  the  telationshlp  during  the  progress 
of  the  trial."  In  Hogate  v.  Edwards,  65  Ind. 
373,  the  liability  of  the  client  was  maintained 
upon  the  ground  that  his  conduct  at  the  trial 
amounted  to  a  ratlflcation  of  the  employment 
by  his  attorney.  In  none  of  these  cases  had 
the  attorney  made  an  agreement  with  the 
client  to  pay  all  the  expenses  of  the  litigation. 
In  Ennis  r.  Hultz,  4G  Iowa,  76,  where  there 
was  an  agreement  t)etween  the  client  and  his 
attorney  for  a  contingent  fee,  the  court  said, 
'The  plaintiff  in  the  case  at  bar  cannot  be 
allowed  to  say  that  the  defendants  looked  on 
and  saw  him  do  work  for  them,  and  therefore 
impliedly  agreed  to  pay  him,  because  the  plain- 
tiff had  an  express  contract  with  Dixon,"  and 
distinguishes  the  case  from  McOrary  v.  Rud- 
dick.  33  Iowa,  621,  cited  by  the  respondent 
herein,  in  that  ia  the  earlier  case  McCrary 
was  employed  by  one  of  the  co-defendants  In 
the  action,  and  the  facts  were  such  that  be 
bad  the  right  to  assume  that  he  was  employed 
by  all  of  the  defendants. 

It  was  testified  herein  that.  In  his  argu- 
ment to  the  Jury,  Mr.  Crittenden  stated  that 
the  contestant,  the  defendant  herein,  would 
pay  all  the  attorney's  fees  in  the  case;  that 
she  was  present  at  the  time,  and  neither  then 
nor  at  any  subsequent  time  repudiated  or  dis- 
puted this  statement;  and  this  fact  is  relied 
upon  by  the  respondent  as  a  reason  for  hold- 
ing her  liable  herein.  It  Is  only  npon  the 
ground  of  an  estoppel  that  she  can  be  beld 
liable  by  reason  of  not  having  disputed  this 
statement,  and  it  Is  manifest  that  there  are 
here  no  elements  of  an  estoppel.  It  was  not 
a  case  where  she  was  under  any  obligation 
to  deny  the  statement,  nor  was  the  statement 
made  with  any  view  to  obtain  an  assent  or 
dissent  from  her,  upon  which  Mr.  Crittenden 
was  to  determine  his  course  of  action.  More- 
over, the  place  and  conditions  under  which 
the  statement  was  made  were  not  such  as  to 
permit  her  to  express  any  dissent.  See  Wil- 
kins  V.  Stidger,  22  Cal.  231.  The  Judgment 
and  order  denying  a  new  trial  are  reversed. 

We  concur:  VAN  DYKE;  J.;  HENSHAW,  J. 


(12S  CaJ.  210) 

DAVIS  V.  POST, .  Auditor.     (Sac.  616.) 

(Supreme  Conrt  of  California.    June  23,  1899.) 

COUNTIES— SUPERVISORS— HOAD    COMMISSION- 
ERS—COMPENSATION— VALIDITY 
OF  STATUTE. 

1.  Pol.  Code,  §  2041,  as  amended  in  1893, 
provides  for  the  payment  of  all  road  commission- 
ers at  20  cents  a  mile.  Act  1893  fixes  the 
salaries  of  supervisors,  and  allows  them  an  ad- 
ditional amount  as  ex  ofiScio  commis.sioners  in 
some  counties,  but  Is  silent  as- to  other  counties, 
and  provides  that  the  salaries  provided  for  in 
the  act  are  in  full  for  all  services  as  officers  or 
ex  officio  officers.  flaW,  that  under  the  act  of 
1803  the  Intention  was  not  to  pay  extra  salaries 
as  road  commissioners  to  the  supervisors  in 
those  conntiea  in  which  they  were  not  provided 
for,  and,  the  act  being  subsequent  in  point  of 
time  to  section  2641,  prevailed  over  it. 

2.  County  Government  Act  1893,  i  190,  is  not 
unconstitutional. 


Department  1.  Appeal  from  superior  court, 
Stanislaus  county. 

Action  by  Alfred  Davis  against  C.  A.  Post, 
auditor,  etc.  ThM'e  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

P.  J.  Hazen,  for  appellant  L.  W.  Fnl- 
kerth,  for  respondent 

GAROUTTE,  J.  The  opinion  of  the  trial 
court  in  this  case  is  clear,  c(mcl8e,  and  con- 
clusive upon  all  the  questions  inv>  Ved  in  this 
appeal,  save  a  single  one,  and  that  question 
is  now  raised  for  the  first  time.  That  opin- 
ion Is  as  follows:  "This  is  an  application  for 
a  writ  of  mandate  to  compel  the  defendant, 
the  county  auditor,  to  draw  his  warrant  in 
favor  of  the  plaintiff  for  the  sum  of  thirty- 
four  dollars  and  twenty  cents,  claimed  by 
plaintiff  to  be  due  bim  for  mileage  as  road 
commissioner  for  the  month  of  April,  1897. 
On  the  argument  the  contention  of  the  plain- 
tiff was  that  he  was  entitled  to  receive  for 
his  services  as  road  commissioner  twenty 
cents  a  mile,  not  exceeding  in  any  year  three 
hundred  dollars,  as  provided  by  section  2641 
of  the  Political  Ck)de,  as  amended  in  1893; 
while  defendant  claimed  that  plaintiff  Is  en- 
titled to  receive  only  his  actual  expenses 
while  supervising  the  roads  of  his  district 
not  exceeding  ten  dollars  in  any  one  month, 
as  provided  by  subdivision  15  of  section  191 
of  the  county  government  law  of  1897.  The 
county  government  law  of  1897,  being  the 
latest  enactment  on  the  subject  must  con- 
trol, if  It  be  a  valid  law.  But  plaintiff  con- 
tends that  section  191  was  never  passed  by 
the  two  houses  of  the  legislature;  that  the 
court  can  examine  the  Journals  of  the  houses 
to  see  If  the  section  was  duly  passed;  and 
further,  that  If  duly  passed,  the  law  of  1897 
is  in  contravention  of  the  constitution.  On 
none  of  these  propositions  do  I  express  an 
opinion,  because  it  may  be  conceded  that  no 
law  was  passed  on  the  snbject  in  1807;  and 
still  I  do  not  think  phUntiff  Is' entitled  to  the 
writ  Section  2041  of  the  Political  Code  was 
amended  March  9,  1803,  and  the  amendment 
took  effect  immediately.  The  county  gov- 
ernment law  of  1898  was  passed  March  24, 
1893,  and  took  effect  in  January,  1895.  That 
portion  of  the  act  ot  1893  relating  to  this 
county  declares  that  supervisors  shall  receive 
a  salary  of  six  hundred  dollars  a  year  and 
mileage  In  going  to  the  place  of  meeting  of 
the  board,  and  makes  no  provision  for  any 
compensation  for  their  services  as  ex  officio 
road  commissioners.  By  the  act  of  1893  the 
salary  of  supervisors,  as  such,  is  fixed  at  a 
certain  sum  and  an  additional  amount  al- 
lowed them  as  road  commissioner  in  a  num- 
ber of  counties,  and  these  additional  amounts 
are  different  from  the  compensation  fixed  in 
the  section  of  the  Political  Code,  and  the  rea- 
sonable construction  of  the  act  is  that,  where 
the  intention  was  to  pay  them  anything  for 
their  services  as  «c  officio  road  commission- 
ers such  Intentlcm  found  expression  in  the  act 
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itself.  Indeed,  section  216  provides  that  'the 
salaries  and  fees  provided  for  in  this  act 
shall  be  in  full  compensation  for  all  services 
of  every  kind  and  description  rendered  by 
the  ofBcers  therein  named,  either  as  officers 
or  ex  officio  officers,  their  deputies  and  as- 
sistants, unless  in  this  act  other-wise  pro- 
vided.' And  section  236  declares  that  'all 
acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed.'  The  supervisors 
are  ex  officio  road  commissioners.  This  act 
of  1803  provides  for  the  payment  of  the  road 
commissioners  in  some  counties  of  a  per 
diem,  in  others  of  mileage,  and  in  others,  of 
which  this  county  is  one,  simply  for  the  sal- 
ary of  the  supervisor  with  the  general  pro- 
vision that  the  salary  provided  for  is  to  be  In 
full  for  all  services  rendered  by  the  (^cers 
named  in  the  act,  either  as  officers  or  ex 
officio  officers.  The  section  of  the  Political 
Code  provides  for  the  payment  of  all  road 
commissioners  at  the  rate  of  20  cents  a  mile. 
The  laws  are  clearly  Inconsistent  in  this 
matter,  and  the  act  of  1893,  being  the  latest, 
will  prevail.  I  do  not  say  that  the  county 
government  law  of  1893  is  now  the  law,  but 
only  that,  if  the  law  of  1897  was  not  really 
passed  by  the  legislature,  then  the  law  of 
1893  will  prevail  over  the  section  of  the  Po- 
litical Code,  because  the  latest  expression  of 
tije  legislative  wiU." 

It  is  now  insisted  that  the  county  govern- 
ment act  of  1893  is  unconstitutional,  and 
therefore  the  aforesaid  section  of  the  Politi- 
cal Code  was  not  repealed  by  that  act  We 
And  no  constitutional  objection  to  section  195 
of  the  county  government  act  of  1893.  The 
objections  made  by  appellant  to  subdivision 
15  of  section  191  of  thfe  act  of  1897,  even' 
conceding  them  to  be  sound  in  law,  cannot 
lie  talcen  to  the  act  of  1893,  as  there  are  no 
such  provisions  in  that  act  For  the  forego- 
ing reasons,  the  judgment  is  affirmed. 

We  concur:  VAX  DYKE,  J,;  HARRI- 
SON, J. 

(35  Or.  266) 

STATE  ▼.  MARSHALL  et  at. 

(Supreme  Ck>art  of  Oregon.     Jnly  10,  1899.) 

CRIMINAL  LAW— JUDICIAL  DISCRETION— HOM- 
ICIDH!— evidence:— ADMISSIBILITY. 

1.  As  the  order  of  proof  is  in  the  discretion 
of  the  court,  there  is  no  error  in  excluding  ad- 
missible toslimony,  if  it  is  subsequently  admit- 
ted on  the  witness  being  recallpd. 

2.  In  a  prosecution  for  homicide,  it  is  not 
error  to  exclude  evidence  as  to  specific  acts  of 
violence  on  the  part  of  the  deceased  towards 
the  accused,  introduced  for  the  purpose  of  show- 
ing the  insanity  of  the  accused. 

3.  Where  a  homicide  is  defended  on  the  ground 
that  it  was  committed  in  defense  of  defendant's 
brotlier,  evideuce  of  threats  of  deceased  against 
defendant  himself  is  inadmissible. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eakin,  Judge. 

Oliver  and  William  Marshall  were  convict- 
ed of  manslaughter,  and  appeal.    Affirmed. 


M.  L.  Olmsted,  for  appellants.  Saml.  White, 
Dist.  Atty.,  for  the  State. 

WOLVERTON,  0.  J.  The  defendants  were 
indicted  for  the  crime  of  murder  In  the  first 
degree,  for  the  killing  of  one  James  Keld,  of 
Baker  county.  Or.,  on  the  21st  day  of  April, 
1898,  and  convicted  of  manslaughter.  They 
were  tried  jointly,  and  the  evidence  tended 
to  show  that  they  were  brothers;  that  Oliver 
Marshall,  while  engaged  in  an  altercation 
with  Reid,  attempted  to  strike  him  with  a 
slungshot,  and,  after  several  efforts,  succeed- 
ed in  hitting  him  with  it;  that  Reid  there- 
upon grappled  with  Oliver,  threw  him  to  the 
ground,  held-  him  down,  and,  while  so  hold- 
ing him,  the  defendant  William  Marshall 
struck  Reid  over  the  head  two  or  three 
times  with  a  club,  who  died,  from  the  effect 
of  the  injuries  thereby  received,  two  days 
later.  There  was  a  general  plea  of  not 
guilty,  and  at  the  trial  it  was  sought  first  to 
justify  the  conduct  of  Oliver  Marshall  by- 
showing  that  he  acted  in  self-defense,  and 
then  to  excuse  him  upon  the  ground  of  in- 
sanity, and  it  was  sought  to  justify  the  as- 
sault of  William  Marshall  upon  the  deceas- 
ed on  the  ground  of  an  attempt  to  prevent 
the  commission  of  a  felony  upon  the  person 
of  his  brother.  No  objections  were  Inter- 
posed to  the  instructions  of  the ,  court,  and 
the  only  exceptions  saved  are  to  the  Intro- 
duction of  evidence. 

During  the  course  of  the  trial,  while  the 
wife  of  Oliver  was  upon  the  stand,  the  de- 
fendants sought  to  show  that  deceased  had 
made  certain  threats  against  Oilvw,  which 
had  been  communicated  to  him.  The  offer 
of  this  testimony  was  first  rejected,  but  she, 
being  recalled,  was  afterwards  permitted  to 
testify  fully  touching  the  alleged  threats. 
The  order  of  proof  being  regulated  by  the 
sound  discretion  of  the  trial  court,  there  -was 
no  error  in  not  permitting  the  witness  to 
testify  touching  such  threats  In  the  first  in- 
stance. 

The  defendants  also  sought  to  show  spe- 
dflc  acts  of  violence  on  the  part  of  the  de- 
ceased towards  Oliver,  -with  a  view  to  estal>- 
lishlng  his  insanity,  and  consequent  Irrespon- 
sibility for  his  act  in  striking  deceased.  Tbe 
offer  of  evidence  for  that  purpose  was  ex- 
cluded, and  error  is  predicated  thereon.  Tbe 
defense  was  allowed  to  go  fully  into  tbe 
question  of  Oliver's  insanity  at  the  time  of 
the  altercation,  by  calling  competent  vrlt- 
nesscs,  wlio  testified  that  they  were  acquaint- 
ed with  his  mental  condition,  and  believed  It 
to  be  unsound.  This  was  proper,  bat  it  W4ks 
not  regular  to  permit  the  defendant  to  sho\r 
specific  acts  of  the  deceased  towards  him,  for 
the  purpose  of  establishing  his  insanity,  and 
there  was  no  error  In  the  action  of  the  ootiTt 
touching  the  assignment. 

The  defendant  William  Marshall  was  per- 
mitted to,  and  did,  testify  fully  regarding 
the  reasons  why  he  assaulted  the  dece&sed. 
and  based  his  acts  upon  the  ground  that  be 
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was  attempting  to  prevent  the  commission 
of  a  felony  by  the  deceased  upon  his  brother; 
and  while  he  was  on  the  stand  he  was  ask- 
ed to  state  what  reasons,  other  than  such 
as  he  bad  given  touching  the  fears  he  enter- 
tained for  bis  brother's  welfare,  had  caused 
him  to  strike  the  deceased,  and  whether  he 
bad  any  fears  for  any  one  else,  to  which  he 
replied,  "He  had  threatened  to  kill  me  be- 
fore." On  motion  of  counsel  for  the  state, 
the  answer  was  stricken  out  by  the  court, 
and  Its  action  in  that  regard  Is  assigned  as 
error.  This  testimony  would  have  been  per- 
tinent if  this  defendant  had  been  acting  in 
defense  of  his  own  person,  but  was  not  rele- 
vant to  the  inquiry  whether  he  was  attempt- 
ing to  prevent  tbe  commission  of  a  felony 
upon  the  person  of  his  brother.  There  was 
no  error,  therefore,  in  taking  tbe  evidence 
from  tbe  jury. 

There  are  other  errors  assigned  in  the  rec- 
ord touching  tbe  admissibility  of  evidence, 
but  what  we  have  said,  In  effect,  disposes  of 
all  of  them,  and  no  good  purpose  can,  there- 
fore, be  subserved  by  noticing  them  in  de- 
tail. The  Judgment  of  the  court  below  will 
be  a£Srmed,  and  it  is  so  ordered. 


(35  Or.  303) 

ROCKWELL  T.  PORTLAND  SAV.  BANK. 

(Supreme  Court  of  Oregon.    July  10,  1890.) 

APPEAL  AND  ERROR— FINALITY  OF  ORDER. 
Where  a  creditor  of  an  insolvent  corpora- 
tion files  a  petition,  praying  that  the  receiver  be 
required  to  treat  the  petitioner  as  a  creditor  of 
tbe  corporation,  an  order  denying;  the  petition  is 
appealable  as  a  final  order  determming  the 
rights  of  tbe  parties. 

Appeal  from  circuit  court,  Multnomah 
county;  J.  B.  Cleland,  Judge. 

Suit  by  Cleveland  Rockwell  to  wind  up  the 
affairs  of  the  Portland  Savings  Bank.  The 
United  States  Mortgage  &  Trust  Company 
.filed  a  petition  against  the  receiver  of  the 
bank,  and,  from  a  decree  dismissing  the  pe- 
tition, appeals.  Motion  by  plaintiff  to  dis- 
miss the  appeaL    Denied. 

Wallace  McCamant,  for  appellant  J.  M. 
Gearin,  for  receiver. 

P£>R  CDRIAM.  This  Is  a  motion  to  dis- 
miss tbe  appeal.  In  November  of  18&1  the 
plaintiff,  a  stockholder  in  the  defendant 
bank,  instituted  a  suit  in  behalf  of  himself 
and  other  stockholders  for  the  purpose  of 
dissolving  the  corporation,  and  winding  up 
its  business;  and,  pending  tbe  suit,  a  receiv- 
er was  appointed.  On  September  8,  1897,  a 
dividend  of  5  per  cent,  was  declared,  and  tbe 
receiver  directed  to  distribute  the  same 
among  tbe  creditors  of  the  bank;  and  on 
December  23,  1898,  another  dividend  of  4 
per  cent,  was  declared  and  ordered  paid  as 
before.  -  On  December  24,  1898,  tbe  United 
States  Mortgage  &  Trust  Company  of  New 
York  filed  its  petition  in  said  cause,  show- 
ing that  it  was  a  creditor  of  tbe  defendant 
bank  in  tbe  sum  of  $150,000,  which  principal 


sum  would  become  doe  atad  payable  October 
4,  1890;  that  tbe  same  was  secured  by  a 
mortgage  upon  real  property  of  the  bank; 
that  tbe  claim  had  been  duly  presented  to 
tbe  receiver,  with  the  request  that  he  list 
the  same  as  one.  of  the  valid  debts  of  the 
defendant  bank,  but  that  he  had  refused  to 
comply  therewith.  The  prayer  is  that  the 
receiver  be  required  to  list  said  claim,  and 
treat  the  petitioner  as  one  of  the  creditors 
of  tbe  defendant  bank,  and  that  it  be  permit- 
ted to  participate  In  the  dividends  thereto- 
fore declared  and  to  be  thereafter  declared 
and  distributed.  Upon  tbe  trial  on  the  peti- 
tion tbe  court  below  dismissed  the  same,  and 
denied  in  toto  tbe  relief  prayed  for,  and 
gave  a  decree  against  tbe  petitioner  for  tbe 
costs  of  the  proceeding,  from  which  It  ap- 
peals to  this  court.  The  plaintiff  now  moves 
to  dismiss  the  appeal  upon  several  grounds, 
but  relies,  in  the  main,  upon  the  one  that 
such  order  or  decree  Is  not  appealable.  Pre- 
liminary to  the  bearing  of  this  motion  tbe 
trust  company  suggested  a  diminution  of  the 
record  for  the  purpose  of  having  certain  pa- 
pers added  to  tbe  transcript,  with  a  view  of 
showing  tbe  nature  of  the  suit  in  which  tbe 
receiver  was  appointed,  and  the  orders  made 
touching  tbe  dividends  declared.  The  mo- 
tion to  supply  the  alleged  omission  should 
be  allowed,  as,  without  it,  this  court  may  not 
be  advised  In  the  premises. 

Recurring  now  to  the  motion  to  dismiss 
the  appeal,  we  are  impressed  that  the  order 
dismissing  the  petition  and  denying  the 
prayer  for  listing  the  claim  of  petitioner,  so 
that  It  might  participate  in  the  dlvidpnds,  la. 
In  its  nature,  a  final  order,  as  it  effectually 
and  finally  determines  its  rights  to  partici- 
pate in  any  dividends  of  the  insolvent  bank, 
whether  declared  before  or  after  the  entry 
of  tbe  order,  and  precludes  the  possibility  of 
proceeding  further  in  the  premises.  This 
being  so,  tbe  trust  company  ought  not  to  be 
required  to  await  the  settlement  of  the  re- 
ceivership, when  the  funds  have  all  been  dis- 
tributed before  It  could  be  permitted  to  pros- 
ecute the  appeal.    Motion  denied. 


(35  Or.  578) 
HAINES  T.  McKINNON. 
(Supreme  Court  of  Oregon.    July  10,  1899.) 

FRAUDULENT  CONVEYANCES— FUTURE  DSLiy- 
BRY   OF   GRAIN— BONA    FIDES- 
EVIDENCE— JURY. 

1.  A  bill  of  sale  of  crops  recited,  in  the  nsnal 
form,  the  sale  and  delivery  of  the  crops  "by 
these  presents,"  and  added  that  the  property 
was  to  be  delivered  at  the  buyer's  warehouse  at 
time  of  threshing.  Hdd,  that  the  intention  was 
to  pass  title  at  once,  but  that  the  possession  waa 
to  remain  with  the  grantor  until  after  thresh- 
ing, when  the  manual  delivery  was  to  take 
place. 

'2.  To  show  a  sale  of  crops,  to  be  delivered  to 
vendee,  at  his  warehouse,  at  time  of  threshing, 
was  in  good  faith  and  for  value,  the  vendee  tes- 
tified that  the  vendor  owed  him  a  large  and  in- 
creasing book  account,  and  he  domnnded  settle- 
ment, and  the  vendor  then  offered  to  sell  him  his 
crops  not   yet   matured;    that   be   bought   th* 
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crops,  and  took  a  bill  of  sale  calling  for  deliv- 
ery after  threshing;  that  he  was  to  pay  the 
ruling  price,  and  credit  the  grantor  for  it  on  hia 
account;  that  he  was  to  pay  harvesting,  thresh- 
ing, and  plowing  expenses,  and  for  the  excess 
he  was  to  give  the  vendor  future  credit.  The 
vendor  testified  to  the  same  facts,  and  another 
witness  testified  that  the  grantee  had  paid  him 
for  the  threshiiig.  Held  sufflcieut  to  justify  sub- 
mission to  the'  jury  of  the  question  of  good 
faith,  as  against  an  attaching  creditor  of  the 
vendor. 
Moore,  J.,  dissenting. 

Appeal  from  circuit  court,  Harney  county; 
Morton  D.  Clifford,  Judge. 

Action  by  Fred  Haines  against  A.  J.  Mc- 
Klnnon.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  appeals.    Iteversed. 

This  is  an  action  to  recover  the  possession 
of  certain  wheat,  oats,  and  barley,  and  the 
complaint  Is  In  the  usual  f '^!Ta.  The  answer 
puts  In  issue  the  materia,  nllogatlons  of  the 
complaint,  and  for  a  separate  defense  sets 
tip  that  the  defendant  Is  the  sheriff  of  Harney 
county,  Or.,  and  that,  as  such  sheriff,  he  at- 
tached said  grain  as  the  property  of  the  de- 
fendant in  a  writ  of  attachment  theretofore 
Issued  out  of  the  circuit  court  of  the  state  of 
Oregon,  for  said  Harney  county,  in  a  cause 
then  pending  in  said  court,  wherein  L.  Wol- 
denburg  &  Co.  was  plaintiff  and  W.  D.  Mar- 
tin was  defendant,  and  now  holds  and  de- 
tains the  same  under  and  by  virtue  of  said 
writ.    For  a  second  separate  defense,  it  Is 

alleged  that  on  the day  of  July,  1898, 

the  said  "W.  D.  Martin  was  the  owner  of  all 
the  property  described  in  the  complaint;  that 
at  said  date  he  was  Indebted  to  the  said  L. 
Woldenburg  &  Oo.  In  the  sum  of  $400,  and 
to  divers  other  creditors  In  various  amounts; 
that  for  the  purpose  of  cheating  and  defraud- 
ing his  creditors,  and  e^)ecially  said  L.  Wol- 
denburg &  Co.,  he  made  a  pretended  sale  of 
said  property  to  the  plaintiff  In  this  action; 
that  said  sale  was  In  fraud  of  the  creditors 
of  the  said  W.  D.  Martin;  that  In  truth  and 
In  fact  the  said  Martin  never  delivered  said 
grain  to  the  plaintiff,  but  remained  and  con- 
tinued in  the  sole  possession  thereof  until 
the  date  of  the  attachment;  and  that,  there- 
fore, said  pretended  sale  was  void,  as  against 
the  attaching  creditors.  The  alleged  bill  of 
sale,  bearing  date  August  1,  1898,  so  far  as 
It  is  material,  is  as  follows:  "Know  all  men 
by  these  presents,  that-l,  W.  D.  Martin,  of 
Harney,  In  the  county  of  Harney  and  state 
of  Oregon,  party  of  the  first  part,  for  and  In 
consideration  of  the  sum  of  three  hundred 
and  fifty  dollars,  lawful  money  of  the  united 
States  of  America,  to  me  In  hand  paid,  at  and 
before  the  enscaUug  and  delivery  of  these 
presents,  by  Fred  Haines,  of  Harney,  Harney 
county,  Oregon,  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  grant- 
ed, bargained,  sold,  and  delivered,  and  by 
these  presents  do  grant,  bargain,  sell,  and 
deliver,  unto  the  said  party  of  the  second 
part,  all  the  following  goods,  chattels,  and 
property,  to  wit:    All  the  grain  now  growing 


on  my  ranch,  one  mile  southeast  of  the  town 
of  Harney,  Harney  county,  Oregon,  consist- 
ing of  oats,  wheat,  and  barley,  to  be  delivered 
at  Fred  Haines'  ware}iouse,  in  the  town  of 
Harney,  Oregon,  at  time  of  threshing.  To 
have  and  to  hold  the  said  goods,  chattels,  and 
property  unto  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators,  and 
assigns,  to  and  for  his  own  proper  use  and 
behoof,  forever."  The  plaintiff,  taking  the 
stand  as  a  witness  in  his  own  behalf,  testi- 
fied, among  other  things.  In  substance,,  that 
he  bought  of  W.  D.  Martin  his  crop  of  grain 
growing  on  his  place,  consisting  of  wheat, 
oats,  and  barley,  the  Ist  of  August,  1898; 
that  the  said  Martin  was  owing  him  about 
$375  upon  a  note  and  book  account;  tbat  the 
account  was  getting  to  be  of  good  size,  so  he 
told  Martin  he  woidd  like  to  have  him  settle 
It  up  in  some  manner;  tliat  Martin  told  him 
he  would  sell  him  bis  crop  of  grain;  that  the 
crop  had  not  yet  matured,  but  the  yield  was 
estimated,  and  that  he  bought  the  crop,  and 
was  to  give  Martin  credit  for  it  when  It  was 
hauled  up  after  threshing;  that  the  blU  of 
sale  calls  for  it  to  be  delivered  when  threshed; 
tiiat  the  witness  was  to  pay  Martin  the  rul- 
ing price,  whatever  the  grain  was  worth  per 
hundred,— was  to  pay  by  turning  over  the 
note,  and  giving  him  credit  on  the  book  ac- 
count, and  for  any  grain  he  received  in  ex- 
cess of  the  amount  of  the  note  and  account 
he  was  to  give  him  credit  at  the  store;  that 
witness  was  to  pay  the  expense  of  harvesting 
and  threshing,  and  certain  expense  in  plow- 
ing and  putting  in  the  grain;  that  Martin 
made  a  bill  of  sale  of  the  grain  at  the  time, 
which  was  produced,  Martin's  signature  iden- 
tified, and  introduced  in  evidence.  On  crosa- 
examinatlon  he  was  asked  If  It  was  under- 
stood that  he  (Martin)  was  to  remain  in  pos- 
session, to  w^hlch  he  answered:  "No,  sir;  the 
grain  was  mine."  He  then  testified,  as  In- 
terrogated, in  substance  as  follows:  "Q.  The 
Idea  was  this,  wasn't  It:  That  you  were  to 
take  that  grain,  and  pay  certain  claims  ont 
of  it,  that  you  .have  testified  to,  and  pay 
yourself,  and  take  this  property  for  that  pur- 
pose. That  was  the  purpose  of  It,  wasn't  ItT 
A.  The  purpose  was  tbat  I  bought  that  grain. 
just  as  I  testified.  Q.  Then  this  instrument 
was  given  to  secure  the  amount  of  $350?  A. 
No,  air;  it  was  given  as  securi^  for  nothing. 
I  bought  the  grain.  Q.  You  were  to  take  this 
property  from  him  at  the  time  he  delivered 
it  to  you,  and  pay  him  for  It  at  that  time  at 
the  market  price?  A.  The  property  was  al- 
ready mine.  *  *  •  He  had  already  deliv- 
ered it  to  me  when  I  bought  it,  as  far  as  that 
is  concerned.  He  was  to  haul  it  to  to~vn,  of 
course.  Q.  And  when  he  hauled  it  to  town 
you  were  to  take  It?  A.  Yes,  certainly. 
*  *  *  It  was  my  property,  though,  when 
I  bought  It,  but,  of  course,  we  agreed  to  ha-re 
It  haided  to  town."  W.  D.  Martin  testified 
that  he  raised  the  crop  of  grain  on  his  place, 
and  that  he  sold  it  to  Haines  the  1st  of  Au- 
gust, and  was  to  get  whatever  the  going  price 
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was  at  threshing  time;  that  be  was  to  be 
paid  for  It  by  a  note  which  Haines  held 
against  him,  and  in  a  book  account  which 
stood  against  him  at  Elaines'  store;  that 
Haines  should  pay  a  Mr.  Parker  for  some 
plowing  done,  and  for  the  threshing;  that 
Haines  directed  him  to  go  ahead  and  oversee 
the  threshing,  and  U  there  was  any  balance 
left,  over  and  above  the  note  and  account 
and  these  other  bills,  he  was  to  have  credit 
for  It  at  the  store;  that  the  crop  was  thresh- 
ed on  the  last  day  of  August,  and  that  the 
note,  amounting  to  $160,  was  turned  over 
to  him  on  the  last  day  of  August  or  first  of 
September;  that  a  portion  of  the  grain  had 
been  put  in  sacks,  and  the  rest  hauled  to  the 
granarj'  on  his  place;  and  that,  while  in  this 
condition.  It  was  attached,  at  the  suit  of  L. 
Woldenburg  &  Co.,  the  next  morning  after  It 
was  threshed.  George  Shaw  testified  that  he 
threshed  the  grain  on  Martin's  place,  being 
the  same  as  described  in  the  complaint;  tliat 
he  charged  5  cents  per  bushel  therefor;  and 
that  the  plaintiff  paid  him  soon  after  it  was 
done.  This,  in  substance.  Is  all  the  testimony 
of  plaintiff  material  to  the  issue;  and,  when 
he  rested,  the  defendant  moved  for  a  nonsuit, 
which  being  granted,  and  Judgment  entered 
dismissing  the  complaint,  plaintiff  appeals. 

L.  R.  Webster,  for  appellant  B.  M. 
Turner,  for  resiwndent 

WOI.VERTON,  C.  J.  (aftw  stating  the 
facts).  The  question  for  our  determination 
is  whether  there  was  sufficient  evidence  to 
go  to  the  Jury  from  which  they  might  Infer 
that  the  plaintiff  was  the  owner  of  the  prop- 
erty which  he  iu'.eka  to  recover.  In  order 
to  establish  his  title  thereto,  he  introduced 
the  instrument  of  writing  hereinbefore  set 
out,  and  the  testimony  of  himself,  Martin, 
and  Shaw.  The  Instrument  appears  on  its 
face.  In  one  respect,  to  be  a  mere  bill  of 
sale,  while  there  Is  couched  In  Its  terms  an 
apparent  ambiguity,  arising  from  the  pro- 
vision which  requires  the  grain  "to  be  de- 
livered at  Fred  Haines*  warehouse.  In  the 
town  of  Elamey,  Oregon,  at  time  of  thresh- 
ing." In  order  to  determine  the  legal  ef- 
fect of  this  Instrument,  It  is  necessary  to 
take  It  by  Its  four  corners,  and  to  ascertain 
therefrom,  If  possible,  the  purpose  and  intent 
of  the  parties  at  the  time  of  its  execution; 
and.  If  that  can  be  so  ascertained,  It  Is  con- 
trolling. Tied.  Sales,  i  83.  In  Its  formal 
parts,  It  purports  to  be  a  bill  of  sale,  and 
recites  a  delivery  of  the  property  therein 
described.  If  nothing  more  had  been  added, 
the  Intention  of  the  parties  to  transfer  the 
tiOe  of  the  property  by  delivery  of  the  in- 
strument would  have  been  obvious  and  un- 
mistakable. But  the  clause  heretofore  re- 
ferred to,  being  Inserted,  renders  it,  in  a 
manner,  ambiguous.  We  think,  however, 
the  true  intendment  as  gathered  from  the 
Instrument  itself,  is  that  the  title  to  the  prop- 
erty   should    pass    under    it    but    that    the 


possession  should  remalii  with  the  grantor, 
and  that  he  should  thereafter,  or  when  the 
crop  had  been  threshed,  deliver  the  same  to 
Haines,  and  that  the  delivery  referred  to  in 
said  clause  has  reference  merely  to  the  de- 
livery of  possession,  or  the  manual  transpor- 
tation of  the  grain  from  the  place  where 
threshed  to  the  warehouse  of  the  plaintiff, 
and  there  deposited  with  him.  Hence,  If 
such  Instrument  was  In  fact  delivered  by 
Martin  to  the  plaintiff  at  the  time  of  its 
execution,  it  was  effective  to  transfer  titie 
.to  the  property.  4  Am.  &  Eng.  Enc'  Law 
(2d  Ed.)  558.  As  fraud  has  been  set  up  as 
a  defense,  .by  the  allegation  that  the  bill 
of  sale  was  executed  for  the  purpose  of  de- 
frauding the  creditors  of  the  said  Martin, 
it  was  necessary,  of  course,  to  show  the  ac- 
tual execution  and  delivery  of  the  instrument 
in  good  faith  and  for  a  valuable  consideration, 
at  a  time  prior. to  the  attachment,  as  the 
sale  was  presumptively  fraudulent,  possession 
having  been  retained  by  the  vendor.  It 
was  proper,  therefore,  for  the  alloged  bill 
of  sale  to  go  to  the  jury  as  evidence  of  the 
plaintiff's  title,  and  the  legal  effect  of  the 
Instrument  itself  should  have  been  declared 
by  the  court  for  their  direction.  But  con- 
ceding the  instrument  to  be  so  fe.mbiguou8 
In  Its  terms  as  to  require  evidence  of  the 
attendant  and  surrounding  circumstances, 
and  aliunde  as  to  the  purpose  and  intendment 
of  the  parties,  there  Is  unquestionably  enough 
In  the  record  from  which  the  jury  could 
legitimately  Infer  and  conclude  that  it  was 
understood  at  the  time  of  the  execution  and 
delivery  thereof  that  the  title  to  the  property 
should  also  pass  from  the  said  Martin  to  the 
plaintiff.  The  plaintiff  testified  that  he 
bought  the  property  at  that  time;  that  Martin 
sold  it  to  him,  and  made  him  a  bill  of  sale 
of  It  While  the  plaintiff  has  said  that  the 
property  was  to  be  delivered  to  him  at  his 
warehouse,  yet  he  says  also  that  the  title 
had  already  passed,  and  in  fact  that  It  wps 
so  considered  by  him  and  Martin.  Clearly, 
the  plaintiff  produced  sufficient  evidence  to 
entiUe  him  to  go  to  the  jury  upon  the  bona 
fides  of  the  supposed  sale  by  Martin  to  the 
plaintiff,  and  the  question  of  tiUe  to  the 
property  sued  for,  and  there  was  error  In 
sustaining  the  motion  for  nonsuit  The  Judg- 
ment below  must  be  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  deemed  advisable,  not  Inconsistent 
with  this  opinion. 

MOORE,  J.  (dissenting).  Believing  that 
the  trial  court  could  not  say  from  an  In- 
spection of  the  memorandum  executed  by 
Martin  to  Haines  that  it  was  Intended  that 
the  title  to  the  grain  should  pass  by  the 
delivery  of  the  instrument  and  that  such 
intention  cannot  reasonably  be  Inferred  from 
the  testimony,  I  am  reluctantly  compelled 
to  dissent  from  the  conclusion  reached  by 
my  associates.  The  words  "sold  and  de- 
livered," as  used  In  the  writing,  ordinarily 
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import  a  consummated  contract,  and  If  they 
were  not  qualified  by  the  subsequent  clause, 
"to  be  delivered  at  Fred  Haines'  warehouse, 
In  the  town  of  Harney,  Oregon,  at  time  of 
threshing,"  would  undoubtedly  be  sufBclent, 
in  connection  with  the  context,  to  evidence 
a  transfer  of  the  title.  Memory  v.  Niepert, 
131  111.  623,  23  N.  B.  431.  Ti-ue,  the  writing 
does  not  state  who  was  to  deliver  the  grain; 
but,  even  If  the  words  "delivered  at"  be 
construed  as  synonymous  with  "hauled  to" 
it  is  fairly  inferable,  from  an  Inspection  of 
the  writing,  that  Martin  was  to  do  this,  • 
otherwise  the  place  of  delivery  would  have 
been  immaterial  to  him.  This  construction 
would  repel  the  idea  that  the  contract  was 
wholly  executed.  It  will  thus  be  seen  that 
this  qualifying  clause,  tending  to  show  that 
a  future  delivery  by  the  vendor  was  con- 
templated, rendered  the  instrument  ambig- 
uous, and  made  It  Impossible  for  the  court 
to  construe  It,  in  view  of  which  parol  tes- 
timony was  admissible  to  explain  the  terms 
agreed  dpon.  American  Bridge  &  Contract 
Co.  V.  BuUen  Bridge  Co.,  29  Or.  549,  46  Pac. 
138.  The  only  question  Involved  In  this  ob- 
scurity, however.  Is  the  intention  of  the  par- 
ties as  to  whether  the  title  should  pass  by 
the  delivery  of  the  instrument.  Hamilton  v. 
Goi-don,  22  Or.  567,  30  Pac.  495;  Bangs  v. 
Friezen,  36  Minn.  423,  32  N.  W.  173.  Plain- 
tiff appearing  as  a  witness  in  his  own  be- 
half, states  that  the  grain  was  delivered, 
and  he  became  the  owner  thereof,  on  the  day 
the  bill  of  sale  was  executed;  but  it  was 
agreed  that  Martin  should  receive  credit  on 
his  note  and  store  account  for  Its  market 
value  when  It  was  hauled  to  the  warehouse. 
Martin  testified  that  at  plaintiff's  request 
he  superintended  the  threshing,  and  In  answer 
to  the  question,  "But  in  the  event  that  the 
grain  had  been  destroyed  before  It  was 
threshed,  for .  Instance,  or  after  it  was 
threshed,  before  you  delivered  It,  at  the  time 
you  were  to  determine  the  price,  whose  grain 
would  It  have  been?"  said,  "His,  after  I 
had  the  note."  That  the  parties  did  not 
intend  the  title  should  pass  until  the  grain 
was  paid  for  Is  evident  from  Martin's  tes- 
timony, and  there  is  no  evidence  in  the  bill 
of  exceptions  tending  to  show  a  different 
intention,  unless  it  be  Haines'  statement  that 
he  became  the  owner  of  the  grain  the  day 
the  instrument  was  executed.  But  this  was  a 
question  which  the  Jury,  in  view  of  the  am- 
biguity of  the  Instrument,  was  called  upon 
to  decide  from  facts  which  should  have  been, 
but  were  not,  proved  at  the  trial.  The  In- 
tention was  a  question  of  fact,  susceptible 
of  proof;  whether  the  title  passed  was  a 
question  of  law;  and,  since  an  Inference  can 
only  be  founded  upon  a  fact  legally  proved 
(Hill's  Ann.  Laws  Or.  §  773),  it  Is  quite  evi- 
dent that  no  fair  or  legitimate  Inference  of 
the  intention  can  be  deduced  from  Haines' 
opinion  in  relation  to  a  question  of  law. 
The  grain  was  growing  when  the  writing 
was  executed,  and  therefore  It  was  impossible 


for  Haines  to  tal^e  manual  possession;  and, 
this  being  so,  no  iuteudmeut  can  be  extracted 
from  his  testimony  by  which  the  Jury  could 
conclude  that  he  and  Martin  agreed  at  the 
time  the  writing  was  executed  that  the  title 
should  pass  with  the  delivery  of  the  In- 
strument. "Whenever  a  motion  for  a  non- 
suit Is  made,"  says  Mr.  Justice  Lord  in 
Herbert  v.  Dufur,  23  Or.  462,  32  Pac.  302, 
"every  Intendment  and  every  fair  and  legiti- 
mate Inference  which  can  arise  from  the 
evidence  must  be  made  In  favor  of  the  plain- 
tiff." To  the  same  effect  see  Tippln  v.  Ward. 
5  Or.  453;  SouthweU  v.  Beezley,  Id.  458; 
Grant  v.  Baker,  12  Or.  329,  7  Pac.  318; 
Hedln  v.  Railway  Co.,  26  Or.  155,  37  Pac. 
540;  Wallace  v.  Railway  Co.,  26  Or.  174,  37 
Pac.  477;  Vanbebber  v.  Plunkett,  26  Or.  562, 
38  Pac.  707.  Giving  to  these  decisions  the 
liberal  construction  to  which  they  are  en- 
titled, it  would  nevertheless  seem  that  the 
Instrument  in  question  was  not  a  bill  of  sale, 
and  that.  In  view  of  plaintiff's  failure  to  in- 
troduce testimony  tending  to  show  the  In- 
tention of  the  parties  thereto  with  reference 
to  the  transfer  of  the  title.  It  would  seem  to 
follow  that  no  error  was  committed  by  the 
trial  court  In  granting  the  nonsuit;  and  the 
Judgment,  in  my  opinion,  ought  to  be  af- 
firmed. 


(3e  Or.  84) 


LA  VERY  V.  ARNOLD. 


(Supreme  Court  of  Oregon.    July  10.  1899.) 

ALIENS— WATKR  RIGHTS— BSTOPPEl.— AD- 
VERSE USE— WEIGHT  OF  EVIDENCE.  . 

1.  If  the  original  appropriator  of  water  for 
Irrigation  was  a  citizen  of  the  United  States,  an 
alien  may  acquire  and  maintain  the  right  by 
conveyance  from  him. 

2.  One  landowner  will  not  become  estopped 
from  setting  up  bis  claim  to  a  water  right  by 
merely  acquiescing  in  the  use  of  it  by  another. 
and  permitting  the  other  to  incur  expense  on 
the  faith  of  his  acquiescence,  unless  compen- 
sated for  the  license. 

3.  In  a  claim  to  a  water  right  by  adverse  nse. 
the  user  dates  from  the  first  beneficial  applica- 
tion of  the  water,  not  from  the  date  of  con- 
struction of  the  ditch. 

4.  Where  one  relies  on  adverse  user  as  the 
basis  of  a  right  to  use  water  for  irrigation,  the 
burden  is  on  him  to  show  conclusively  l>eQeficial 
use  for  the  required  period. 

Appeal  from  circuit  court,  Malheur  county; 
Morton  D.  Clifford,  Judge. 

Bill  for  an  injunction  by  Daniel  Lavery 
against  Thomas  L.  Arnold.  From  a  decree 
granting  the  Injunction,  defendant  aiq)ealB. 
Affirmed. 

This  suit  was  commenced  June  26,  1896,  to 
enjoin  the  defendant  from  diverting  water 
from  a  natural  stream  linown  as  "Jerry 
Creek."  Plaintiff  alleges  that  he  Is  the  owner 
of  a  tract  of  arid  land  in  Harney  county, 
through  which  said  creek  flows;  that  in  1883 
his  predecessor  in  Interest  made  an  appropria- 
tion of  200  Inches  of  water  therefrom,  whiclj 
has  since  been  constantly  used  Ln  IrrlgatlQ^ 
said  land;  that  In  1890  defendant  unlawfully 
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diverted  water  from  said  stream^  thereby  de- 
priving plaintiff  of  the  use  thereof,  to  bis  dam- 
age In  the  sum  of  $1,000.  The  defendant,  after 
denying  the  material  allegations  of  the  com- 
plaint, avers  that  he  Is  the  owner  of  certain 
tracts  of  land  through  -which  said  stream  flows; 
that  in  April,  1886,  he  made  an  appropriation 
of  water  therefrom,  and  has  since  ased  the 
same  adversely  to  plaintiff  in  Irrigating  hia 
land;  that  plaintiff  and  his  predecessor  In  in- 
terest, by  making  no  objection,  encouraged  him 
to  make  such  appropriation;  and  that,  relying 
upon  their  acquiescence,  and  believing  that 
he  would  not  be  disturbed  In  the  use  of  the 
water,  he  made  valuable  Improvements  upon- 
his  land,  which  he  would  not  otherwise  have 
made.  The  reply  having  denied  the  material 
allegations  of  the  answer,  the  cause  was  re- 
ferred to  William  E.  Lees,  who  took  the  testi- 
mony, and  found  for  the  defendant;  but,  ob- 
jection having  been  made  to  such  findings, 
the  court  set  them  aside,  and  found  for  plain- 
tiff, and  that  he  was  entitled  to  40  Inches  of 
the  water  of  said  stream,  and  enjoined  de- 
fendant from  Interfering  with  his  use  thereof, 
and  from  this  decree  the  latter  appeals. 

Will  R.  King,  for  appellant    John  L.  Rand, 

for  respondent. 

MOORBs  J.  (after  stating  the  facts).  The 
evidence  shows  that  in  1883  George  W.  Mc- 
Qulnn  settled  upon  the  land  now  owned  by 
plaintiff,  extended  thereto  a  neighbor's  ditch, 
and  used  the  water  of  Jerry  creek  thereupon; 
that  in  1885  he  filled  np  this  extension,  con- 
structed another  ditch,  and  appropriated  the 
water  of  said  creek  to  the  irrigation  of  bis 
land,  to  which  he  afterwards  obtained  a  title; 
that  In  1887  plaintiff  became  the  owner  of 
said  tract,  and  since  that  time  has  constantly 
used  a  portion  of  said  water  in  raising  crops 
thereon;  that  in  1886  defendant  appropriated 
the  waters  of  said  stream  in  irrigating  a  tract 
upon  which  he  settled,  and  has  since  continued 
so  to  use  a  portion  thereof.  From  this  evi- 
dence the  court  found,  and  we  think  Hgbtly, 
that  plaintiff's  predecessor  In  interest  was  the 
prior  approprlator.  It  is  insisted  by  defend- 
ant's counsel  that  the  evidence  fails  to  show 
that  plaintiff  was  a  citizen  of  the  United 
States.  But  this  can  be  of  no  consequence, 
for  his  predecessor  In  Interest  must  have  been, 
in  order  to  acquire  the  title  from  the  general 
government;  so  that  the  water  right,  being 
appurtenant  to  the  land,  passed  by  the  con- 
veyance to  plaintiff,  who  is  now  the  owner 
of  it,  nnless  he  has  been  deprived  thereof  by 
estoppel  or  an  adverse  user.  Defendant's 
counsel  mahitaln  that  plaintiff  and  his  prede- 
cessor knowingly  and  without  objection  per- 
mitted their  client  to  construct  ditches  and 
divert  the  water  to  the  irrigation  of  his  land, 
and  that,  relying  upon  such  acquiescence,  he 
has  Improved  his  premises,  which  would  be 
rendered  valueless  without  the  use  of  the  wa- 
ter; and,  this  being  so,  plaintiff  is  estopped  to 
question  his  right  to  continue  such  use.    It 


has  been  held  in  this  state  that  a  parol  license 
to  do  some  act  upon  the  servient  estate  can- 
not be  revoked  after  the  licensee,  relying  upon 
the  faith  thereof,  has  expended  money  or  per- 
form^ labor  in  making  valuable  and  perma- 
nent Improvements  upon  real  property.  Coff- 
man  v.  Kobbins,  8  Or.  278;  Huston  v.  Bybee, 
17  Or.  140,  20  Pac.  51;    Combs  v.  Slay  ton, 

19  Or.  99,  26  Pac.  661;   Curtis  v.  Water  Co., 

20  Or.  34,  23  Pac.  808,  and  25  Pac.  378;  Mc- 
Broom  v.  Thompson,  25  Or.  559,  37  Pac.  57; 
Ganett  v.  Bishop,  27  Or.  349,  41  Pac.  10.  But 
such  license  must  result  from  some  considera- 
tion paid  by  the  licensee  or  some  benofit  ac- 
cruing to  the  licensor,  otherwise  a  person  en- 
titled to  the  use  of  water  might  be  deprived 
thereof  by  seeing  a  neighbor  constructing  a 
ditch,  making  no  objection  thereto  until  the 
water  was  diverted,  under  an  honest  belief 
that  he  intended  to  use  only  the  surplus.  The 
parol  license  sanctioned  and  upheld  by  this 
court  Is  something  more  than  a  passive  ac- 
quiescence, and  hence  defendant  can  claim  no 
right  to  the  use  of  the  water  by  this  means. 
The  evidence  relating  to  defendant's  diversion 
and  appropriation  of  a  part,  at  least,  of  the 
water  of  Jerry  creek  embraces  every  element 
of  an  adverse  user;  and  the  only  question  to 
be  considered  is  whether  It  has  continued  for 
such  a  period  as  to  bar  a  recovery  by  plain- 
tiff. This  salt  having  been  commenced  June 
26,  1896,  defendant's  adverse  use,  to  defeat 
plaintilTs  right,  must  have  been  in'angurated 
10  years  prior  thereto.  The  evidence  In  rela- 
tion to  the  exact  date  when  the  water  was 
applied  by  the  defendant  to  a  beneficial  use 
is  quite  vague.  He  testifies  that  on  April  1, 
1886,  he  took  possession  of  a  40-acre  tract  of 
state  school  land,  now  claimed  by  him,  but  be 
could  not  say  when  he  did  the  first  work  there- 
on; that  one  Long  took  possession  of  a  tract 
of  government  land  June  1, 1886,  and  the  next 
year  cultivated  a  garden  thereon.  Irrigating  it 
by  water  taken  from  Jerry  creek;  that  Long 
transferred  his  interest  in  this  tract  to  him; 
and  that  be  commenced  to  cultivate  it  in  1888. 
After  detailing  the  character  and  value  of  his 
improvements  upon  these  tracts,  he  was  asked 
and  answered  the  following  questions  In  rela- 
tion thereto:  "Q.  You  may  state  if  you  tiave 
irrigated  the  same  during  the  times  you  have 
mentioned.  A.  I  have.  Q.  From  what  creek? 
A.  From  Jerry  creek.  Q.  By  what  means? 
A.  By  means  of  a  ditch  and  dam  in  the  creek,— 
a  ditch  leading  from  the  creek.  Q.  When  did 
you  first  make  this  ditch  and  dam  and  make 
an  appropriation  of  the  waters  of  Jerry  creek? 
A.  I  took  out  the  first  ditch  from  Jerry  creek 
in  April.  1886."  It  will  be  seen  that  the  de- 
fendant does  not  state  that  he  appropriated 
the  water  to  the  school  land  in  April,  1886, 
unless  the  appropriation  can  be  inferred  from 
his  answer  to  the  question,  "You  may  state 
if  you  have  Irrigated  the  same  during  the 
times  you  have  mentioned."  The  word 
"same"  refers  to  both  tracts  of  land,  and 
"times"  to  .\pril  1,  1886,  when  defendant  took 
possession  of  the  school  land,  and  June  1st  of 
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that  year,  when  Long  entered  upon  the  other 
tract    There  la  no  evidence  tending  to  show 
tliat  prior  to  June  26,  1886,  Long  appropriated 
the  water  to  his  land,  so  that  defendant  could 
tack  his  user  to  his  predecessor's  use,  and  thus 
complete  the  statutory  period  of  limitation; 
and  hence  defendant's  right  must  be  limited 
to  the  40-acre  tract.    The  construction  of  the 
ditch  in  April,  1886,  does  not  show  that  his 
adverse  user  began  at  that  date,  because,  not 
being  a  prior  approprlator,  his  right  only  be- 
gan with  the  date  the  water  was  applied  to  a 
beneficial  use.    Senior  t.  Anderson  (Cal.)  47 
Pac.  454.    Several  witnesses  testified  that  de- 
fendant applied  the  water  to  the  school  land 
in  the  spring  of  1886,  and,  as  the  spring  end- 
ed with  May   31st,  it  might  seem  that  this 
was  sufficient  to  bar  plaintiff's  right.    But  the 
defendant  having  alleged  an  adverse  user  as 
the  foundation  of  his  claim,  the  burden  was 
upon  him  conclusively  to  show  that  It  was  in- 
augurated prior  to  June  26,  1886,  which  we 
think  he  failed  to  do.    His  answer,  "I  took 
out  the  first  ditch  from  Jerry  creek  in  April, 
1886,"  when  the  question  embraced  the  ap- 
propriation as  well,  would  seem  to  contradict, 
by  inference  at  least,  the  answer  to  the  ques- 
tion, "You  may  state  if  you  have  Irrigated 
the  same  during  the  times  you  have  mention- 
ed."   He  may  have  thought  that  his  appro- 
priation related  to  the  time  when  he  construct- 
ed the  ditcli,  and,  If  this  be  so,  it -would  ex- 
plain his  answer  that  he  had  irrigated  the 
land    since   April    1,    1886.    Having    testified 
that  he  could  not  state  when  he  began  work 
on  the  40-acre  tract,  it  is  Impossible  to  believe 
that  he  could  have  appropriated  the  water  on 
the  day  on  which  he  took  possession  of  the 
land.    The   defendant   having   failed   In   this 
respect,  the  finding  of  the  court  that  he  has 
no  title  to  the  use  of  the  water  Is  correct  so 
far  as  it  relates  to  the  use  of  the  quantity 
awarded  plaintiff.    The  evidence,  shows  that 
from  20  to  60  inches  of  water  fibw  in  Jerry 
creek,  except  when  the  snow  is  melting,  at 
which  time  it  carries  several  hundred  Inches. 
Plaintiff's  cultivated  land  would  require,  for 
its  proper  irrigation,  the  .quantity  of  water 
which  the  court  awarded  him;   and,  this  be- 
ing so,  it  follows  that  the  decree  is  affirmed. 


(35  Or.  268) 

PLYNN  ▼.  BAISLET  et  al. 
(Supreme  Court  of  Oregon.    July  10,  1899.) 

FRAODULBNT  CONVEYANCES— PARENT  AND 
CHILD— VALUABLE  CONSIDERATION. 
Where  a  father  in  good  faith  emanci- 
pates his  sons  while  he  is  in  good  financial  cir- 
cumstances, and  thereafter  borrows  money  from 
them,  earned  during  their  minority,  a  convey- 
ance of  real  estate  by  the  father  to  the  sons  in 
consideration  of  such  loans  is  a  conveyance  up- 
on a  valuable  consideration,  and  will  not  be  set 
aside  at  the  suit  of  a  creditor  of  the  father  at 
the  time  of  such  conveyance. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Bakin,  Judge. 
Action  by  J.  F.  Flynn  against  S.  B.  Bais- 


iey  et  al.  to  set  aside  a  deed,  and  to  subject 
a  part  of  the  real  property  described  therein 
to  the  lien  of  a  judgment  against  the  gran- 
tor. From  a  decree  dismissing  the  acticm, 
plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  set  aside  a  deed,  and  to 
subject  a  part  of  tlie  real  property  described 
therein  to  the  lien  of  a  judgment  against  the 
grantor.    It  is  alleged  in  the  complaint:    That 
on  July  1,  1893,  the  defendant  S.  B.  Baisley 
executed  to  the  Baker  City  National  Bank  his 
promissory  note  for  the  sum  of  ^,58S.  pay- 
able six  months  after  date,  with  interest  at 
the  rate  of  10  per  cent  per  annum.    That 
plaintiff  thereafter  became  the  owner  there- 
of, and  on  March  6,  1898,  recovered  judgment 
thereon,  upon   which  an  execution   was  is- 
sued, and  returned  wholly  nnsatisfled.    Tliat 
at  the  time  said  note  was  executed  Baisley 
was  the  owner  in  fee  of  the  8.  V&  of  the  S.  E. 
%  and  the  S.  B.  ^  of  the  S.  W.  %  of  section 
15,  In  township  7  S.,  of  range  38  E.  of  the 
Willamette  meridian;  the  W.  ^  of  the  S.  E. 
14  of  section  25,  the  S.  V,  of  section  26.  the 
E.  %  and  the  X.  W.  V4  of  section  33,  in  town- 
ship 8  S.,  of  range  39  E.  of  said  meridian,  in 
Baker  county,— containing  1,000  acres,  more 
or  less.    That  on  December  1,  1894,  Baisley 
and  wife,  for  the  expressed  consideration  of 
$6,000,  executed  to  their  sons,  Perry  A.  and 
J.  H.  Baisley,  a  general  warranty  deed  of 
said   property.    That  no  consideration   was 
paid  for -the  conveyance.    That  it  was  exe- 
cuted with  intent  to  hinder,  delay,  and  de- 
fraud the  ci^editors  of  S.  B.  Baisley.     That 
the  premises  therein  described  were  then  ot 
the  reasonable  value  of  $10,000;    and   that 
Baisley  had  no  other  property  out  of  which 
plaintiff's  judgment  or  any  part  thereof,  can 
be  satisfied.    The  answer  denies  the  mate- 
rial allegations  of  the  comid&Int  and  avers 
that  8.  B.  Baisley,  on  December  1,  1S94,  was 
indebted  to  Perry  A.  and  J.  H.  Baisley  In  the 
sums  of  $500  and  $125,  respectively,  in  con- 
sideration of  which,  and  of  their  payment  of 
the  sum  of  $25,  and  agreement  to  discharge 
the  principal  of  two  mortgages  to  secure  the 
sums  of  $3,350  and  $2,000,  executed  to  them 
a  deed  of  the  north  half  of  lot  3  and  the 
south  30  feet  of  lot  4  In  block  4  In  the  United 
States  town  site  of  Raker  City,  the  E.  ^  of 
section  35,  in  township  8  S.,  of  range  39  SV, 
and  an  undivided  one-tenth  in  fee   and  a 
dower  Interest  in  the  other  property  describ- 
ed in  the  complaint  for  which  he  received  an 
adequate    consideration.     The    reply    having 
put  in  Issue  the  allegations  of  new  matter  in 
tlie  answer,  a  trial  was  had,  resulting  la  a 
decree  dismissing  the  suit,,  and  plaintiff  np- 
peals. 

John  L.  Rand,  for  appellant  W.  F.  Batch- 
er, for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It  la 
contended  by  plaintiff's  counsel  that  the  evi- 
dence shows  that  the  conveyance  was  volun- 
tary, and   that,  Baisley  being  indebted  to 


Digitized  by 


Google 


or.) 


FLTNN  V.  BAISLET. 


909 


plaintiff's  assignor  at  tlie  time  it  was  exe- 
cuted, the  court  erred  in  dismissing  the  suit 
The  evidence  shows  that  on  December  1, 
1894,  said  lots  in  Baker  City,  together  with 
a  building  thereon,  known  as  "Meier's  Ho- 
tel," were  incumbered  with  a  mortgage  exe- 
cuted by  Balsley  and  wife  to  the  Baker  City 
National  Bank,  to  secure  the  sum  of  $3,350; 
that  the  £.  %  of  section  35  in  township  8  3. 
of  range  39  B.,  was  subject  to  a  mortgage  ex- 
ecuted by  them  to  the  Lombard  Investment 
Company,  to  secure  the  sum  of  $2,000,  and 
that  such  incumbrance  on  the  hotel  property 
was  also  a  second  lien  thereon,  but  that  the 
undivided  one-tenth  of  the  other  tracts, 
equivalent  to  68  acres,  was  unincumbered; 
that  the  grantees  in  said  deed  sold  the  lots  in 
Baker  City  some  time  in  1896,  for  the  sum  of 
$3,000,  in  consideration  of  which,  and  the 
further  sum  of  $50,  said  bank  entered  satis- 
faction in  full  of  its  mortgage,  thereby  re- 
linquishing the  axua  of  $757.58,  and  releasing 
the  £.  %  of  said  section  35  from  the  lien 
thereof;  that  they  paid  the  interest  and  $300 
of  the  principal  due  upon  said  Lombard  In- 
vestment Company's  mortgage,  and  secured 
an  extension  of  two  years  for  the  payment 
of  the  remainder;  that  when  said  deed  was 
executed  to  them  they  were  aged  21  and  19 
years,  respectively;  that  Perry,  being  per- 
mitted by  his  father  to  labor  on  his  own  ac- 
count during  the  latter  years  of  his  minority, 
and  to  retain  his  earnings,  operated  a  board- 
ing house  at  the  gold  mines  in  said  county, 
and  was  thereafter  employed  as  a  bo<A- 
keeper  in  the  Baker  City  National  Bank, 
whereby  he  accumulated  the  sum  of  $500, 
which  he  loaned  to  his  father  prior  to  the 
execution  of  the  deed;  that  J.  H.  Balsley  la- 
bored under  the  same  privileges  and  condi- 
tions as  his  brother,  and  earned  $125  during 
bis  minority,  which  he  loaned  to  his  father, 
and  which  the  latter  owed  him  at  the  time 
the  deed  was  executed.  It  Is  argued  by 
plaintiffs  counsel  that  this  money  belonged 
to  the  father,  and  that  his  being  indebted  at 
that  time  constituted  It  a  trust  fnnd.  for  the 
benefit  of  his  creditors,  and,  this  being  so, 
the  conveyance,  as  to  that  part  of  the  consid- 
eration, was  voluntary.  This  must  depend 
upon  whether  Balsley  had  in  good  faith 
emancipated  his  song  before  they  earned  the 
money.  A  conveyance  of  lands  without  a 
valuable  consideration,  by  one  who  is  indebt- 
ed at  the  time,  is  presumptively  a  fraud  up- 
on his  creditors,  who  have  an  equitable  right 
to  set  it  aside  or  to  avoid  it,  at  least  to  the 
extent  of  the  debts  due  them.  Elfelt  v. 
Hinch,  5  Or.  255;  Davis  v.  Davis,  20  Or.  78, 
25  Pac.  140;  Sterry  v.  Arden,  1  Johns.  Oh, 
261.  It  being  the  duty  of  an  infant,  to  labor 
for  his  parent  In  consideration  of  the  la  iter's 
furnishing  him  maintenance  and  education, 
it  has  been  held  that  a  deed  of  land  exe- 
cuted by  an  insolvent  parent  to  his  infant 
child  in  consideration  of  services  rendered  or 
to  be  rendered  during  his  minority  is  volun- 
tary) and  void  as  to  creditors  of  the  grantor. 


Swartz  V.  Hazlett,  8  CaL  118;  Stumbaugh  ▼. 
Anderson,  46  ICan.  641,  26  Pac  1045.  A  fa- 
ther, who  was  ln8<dvent,  having  made  a  deed 
to  his  minor  son  in  consideration  of  wages 
earned  and  a  note  executed  by  him,  it  was 
held  that  the  conveyance  was  voluntary,  and 
void  as  to  the  grantor's  creditors.  Winches- 
ter V.  Reid,  63  N.  C.  377.  In  Bell  v.  Hallen- 
back,  Wright,  752,  it  is  held  that  If  a  father, 
who  at  the  time  is  Indebted,  invests  the  earn- 
ings of  the  minor  children  in  n;al  estate,  and 
takes  the  title  In  their  names,  the  premises 
will  be  charged  with  Uie  debts  he  then  owed. 
In  Jolly  V.  Kyle,  27  Or.  95,  39  Pac.  999,  It  Is 
said:  "Conveyances  from  one  relative  to  an- 
other, when  attacked  by  the  creditors  of  the 
grantor,  will  always  be  closely  scrutinized, 
for  from  the  very  relation  of  the  parties  it  is 
scarcely  to  be  supposed  that  the- circumstan- 
ces and  Intention  of  the  grantor  were  not 
known  to  the  grantee."  To  the  same  ef- 
fect, see,  also,  Burt  v.  TImmons  (W.  Va.)  2 
S.  E.  780;  Shober  v.  Wheeler,  113  N.  O.  370, 
18  S.  B.  328.  Where,  however,  the  parent 
has  In  good  faith  emancipated  his  minor 
child,  and  relinquished  all  right  to  bis  earn- 
ings, his  creditors  cannot  reach  earnings 
thereafter  acquired  by  such  minor  to  apply 
them  In  payment  of  the  parent's  debts.  17 
Am.  &  Bug.  Bnc  Law,  379.  In  Jenney  v.  Al- 
den,  12  Mass.  375,  a  father,  who  was  in  good 
financial  circumstances,  having  agreed  that 
his  minor  son  should  have  the  benefit  of  his 
own  wages,  the  latter  sent  his  earnings  from 
time  to  time  to  his  father,  who  invested  them 
in  real  property,  taking  the  title  in  his  son's 
name;  and,  the  father  thereafter  becoming 
Insolvent,  it  was  held  that  the  property  was 
not  liable  for  the  payment  of  his  debts.  In 
Atwood  V.  Holcomb,  39  Conn.  270,  It  is  held 
that  a  father,  acting  in  good  faith,  may  make 
a  valid  gift  to  his  minor  son  of  his  time  and 
future  earnings,  although  Insolvent  at  the 
time.  In  Clemens  v.  Brillhart,  17  Neb.  385, 
22  N.  W.  779,  Mr.  Justice  Maxwell  says: 
"Creditors  have  no  vested  rights  In  the  fu- 
ture earnings  of  the  minor  children  of  the 
debtor."  "A  son."  says  Mr.  Justice  Black  in 
McOloskey  v.  Cyphert,  27  Pa.  St  220.  "is 
bound  to  render  (Aiedience  to  his  father  nntil 
he  is  twenty-one  years  of  age.  The  father 
may  employ  him  about  his  own  business 
without  paying  him  wages,  or  hire  bim  out, 
and  appropriate  his  earnings,  if  he  sees  fit. 
But  be  may  also  let  bIm  go  free  from  his 
service  whenever  he  chooses.  If  be  happens 
to  be  In  debt,  he  is  not  bound  to  work  his  son 
or  daughter  as  he  would  work  a  horse  or  a 
slave  for  the  benefit  of  his  creditors."  To 
the  effect  that  the  right  of  a  parent  to  the 
labor  of  bis  child  during  Its  minority  Is  per- 
sonal, and  that  though  insolvent  at  the  time, 
he  may,  for  the  best  Interest  of  the  child, 
emancipate  him,  and,  as  a  consequence,  place 
his  earnings  beyond  the  reach  of  his  cred- 
itors, see  Donegan  v.  Davis,  66  Ala.  362; 
Shortel  v.  Young,  23  Neb.  408,  36  N.  W.  572; 
Beaver  v.  Bare,  104  Pa.  St  58;   Wambold  v. 
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Vlck,  50  Wis.  456.  7  X.  W.  438;  Lackman  v. 
Wood,  25  Cal.  147;  Wilson  v.  McMillan,  62 
Sa.  16.  A  writing  Is  unnecessary  to  evi- 
dence the  emancipation  of  an  infant.  It  hav- 
ing been  held  that  his  liberation  may  be  es- 
tablished by  direct  evidence  or  implied  from 
circumstances.  Wood,  Mast  &  Serv.  |  25; 
Dlerker  v.  Hess,  54  Mo.  246;  Monaghan  v. 
School  Dlst.,  38  Wis.  100;  Wilson  v.  McMil- 
lan, supra.  Nor  Is  It  necessary  that  the  in- 
fant should  abandon  his  home,  or  turn  his 
parent  out  of  doors,  to  afford  proof  of  the 
latter's  relinquishment  of  his  earnings. 
"The  emancipation  of  the  son  from  the  fa- 
ther's control,"  says  Mr.  Justice  Black,  la 
McCloskey  v.  Cyphert,  supra,  "may  be  as  per- 
fect when  they  both  live  together  under  the 
same  roof  as  If  they  were  separated.  The 
father's  renunciation  of  all  legal  right  io  the 
son's  labor  Is  not  less  absolute  because  other 
family  ties  continue  unbroken,  and  the  son's 
security  In  his  rights  of  property  would  not 
be  at  all  Increased  by  turning  his  father  out 
of  doors."  To  the  same  effect,  see  Donegan 
V.  Davis,  supra;  Johnson  v.  Silsbee,  49  N.  H. 
543;  Penn  v.  Whitehead,  17  Grat.  503;  Beav- 
er V.  Bare,  supra. 

Considering  the  facts  of  the  case  at  bar  in 
the  light  of  these  decisions,  we  think  the  evi- 
dence shows  that  Balsley  in  good  faith  eman- 
cipated his  sons  while  he  was  In  good  finan- 
cial  circumstances,  and  that  they  thereafter 
learned  the  money  which  they  loaned  to  him, 
rtud  which  formed  a  part  of  the  considera- 
tion for  the  deed.  The  books  of  the  Baker 
City  National  Bank,  being  offered  in  evi- 
dence, showed  that  Perry  had  deposited  mon- 
ey in  said  bank  from  time  to  time,  until  his 
account  exceeded  |500,  against  which  he 
drew  for  that  amount,  and  loaned  It  to  his 
father,  who  had  not  repaid  the  same  when 
the  deed  was  executed.  The  evidence  of  the 
manner  In  which  J.  H.  Balsley  earned  the 
mcmey  which  he  loaned  to  his  father  Is  not 
so  clear,  but,  the  sum  being  small,  it  was 
probably  not  considered  so  important  No 
testimony  was  Introduced  by  the  plaintiff, 
however,  tending  to  show  that  be  bad  not 
earned  or  loaned  it  S.  B.  Balsley,  being  In- 
debted to  his  sons  on  a  bona  fide  claim  In  the 
sums  named,  though  also  indebted  to  others 
at  the  time,  had  a  right  to  prefer  them  if  he 
did  not  reserve  to  himself  some  secret  benefit 
(Jolly  V.  Kyle,  supra),  and  we  think  there  Is 
no  evidence  tending  to  show  that  such  was 
the  case.  True,  he  exchanged  labor  with 
them,  and  helped  them  to  make  hay  on  a 
part  of  the  land  conveyed,  performing  about 
1%  months'  work  for  them  In  4  years,  but 
the  evidence  falls  to  show  that  he  derived 
any  secret  benefit  therefrom,  and  It  must  be 
inferred  that  the  sons'  labor  for  him  in  re- 
turn was  an  adequate  compensation  therefor. 
The  lower  court  found  that  at  the  time  of  the 
(Conveyance  the  lots  in  Baker  City  were 
worth  from  $2,000  to  $2,500,  and  that  the 
other  land  was  worth  $9  per  acre.  There 
belQj!  388-  acres  of  the  latter,  if  the  value  of 


the  lots  be  estimated  at  $2,500,  the  aggregate 
value  of  the  property  conveyed  would  be 
$3,992.  While  there  is  some  conflict  in  the 
testimony  as  to  the  value  of  the  land  on  De- 
cember 1,  1894,  we  think  the  court  found  the 
full  value  thereof,  considering  the  great  finan- 
cial depression  prevailing  at  that  time.  It 
will  be  remembered  that  in  1896  the  receiver 
of  the  Baker  City  National  Bank  released  a 
second  mortgage  on  the  east  half  of  section 
35,  relinquishing  the  sum  of  $757.58.  This 
tract  was  then  subject  to  the  Lombard  In- 
vestment Company's  prior  mortgage  of  $2,- 
000,  and  from  the  satisfaction  of  the  second 
mortgage  It  must  be  inferred  that  the  re- 
ceiver considered  it  of  no  greater  value  than 
the  ainount  of  aneb  prior  incumbrance,  or 
$6.25  per  acre.  The  evidence  also  shows  that 
this  tract  is  the  most  valuable  portion  of  the 
whole  premises  conveyed.  S.  B.  Balsley  was 
the  owner  of  a  dower  Interest  in  the  tracts 
of  which  he  was  seised  of  an  undivided  one- 
tenth  interest,  but  the  person  for  whose  life 
he  held  such  estate  having  died  soon  after 
the  conveyance  to  his  sons,  the  value  thereof 
is  not  computed;  but  if  It  were,- we  neverthe- 
less think  that  an  adequate  consideration 
was  paid  for  the  conveyance,  and  hence  it 
follows  that  the  decree  is  aflirmed. 


(36  Or.  S4> 

BAILEY  V.  MALHEUR  &  H.  L.  IRK.  CO. 

(Supreme  Court  of  Oregon.    July  10,  1899.) 

CORPORATIONS— SERVICE  OF  PROCESS— PLACE 
OF  SERVICE  —  SUBSTITUTED  SERVICE  —  WA- 
TERS AND  WATER  COURSES— IRRIGATION- 
SUFFICIENCY  OF  COMPLAINT— DEFAULT. 

1.  As  Hill's  Ann.  Laws,  f  55,  providing  for 
service  on  a  corporation  in  a  law  actioQj  was 
extended  by  section  389  to  cover_  service  m  eq- 
uity suits,  an  amendment  to  section  55  amends 
its  application  to  equity  suits  as  well  as  law- 
actions. 

2.  Hill's  Ann.  Laws,  {  55,  permitting  an  ac- 
tion against  a  corporation  to  be  brought  in  the 
county  where  the  cause  arose,  and  allowing  sub- 
stituted service  on  inferior  representatives  of  the 
corporation  found  in  tliat  county,  does  not  in- 
validate service  in  another  county  on  the  presi- 
dent of  the  corporation,  though  the  return  does 
not  show  that  no  representative  of  the  corpora- 
tion could  be  found  in  the  county  where  the  ac- 
tion is  begun. 

3.  In  an  action  to  protect  a  water  right  >f 
the  complaint  states  a  good  title,  it  will  support 
a  decree  taken  by  default. 

Appeal  from  circuit  court,  H&mey  county; 
Morton  D.  Clifford,  Judge. 

Bill  for  an  injunction  by  John  T.  Bailey 
against  the  Malheur  &  Harney  Lake  Irriga- 
tion Company.  From  a  decree  grranting  the 
injunction,  defendant  appeals.    Affirmed. 

The  complaint  herein  states  the  following 
cause  of  suit:  That  at  all  times  mentioned 
the  defendant  was  and  is  a  corimratlon  duly 
and  legally  incorporated  under  the  laws  of 
the  state  of  Oregon;  that  plaintiff  is  the 
owner  of  certain  real  property  situate  In  sec- 
tions 26  and  27,  township  26  S.,  range  31  E. 
of  the  Willamette  meridian,  in  Malheur 
county,  Or.;    that  Malheur  Lake  Is  a  non- 
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navigable  body  of  water  situate  in  said  coun- 
ty, and  has  existed  substantially  as  it  now 
is  from  time  immemorial;  that  there  is  a 
depression  in  the  surface  of  the  earth,  ex- 
tending from  said  lake  about  six  miles  in  a 
w^esterly  direction;  that  plaintiff's  land  is 
directly  connected  therewith,  and  the  great- 
er part  of  it  is  almost  level,  having  a  slight 
incline  towards  and  into  said  depression; 
that  during  the  spring  and  summer  of  each 
year  the  water  ol"  said  lake  rises  and  flows 
into  and  through  said  depression,  completely 
covering  the  same  and  a  part  of  the  said 
land  bordering  thereon  and  adjacent  there- 
to; that  the  water  of  said  lake  will  continue 
to  flow  into  and  through  said  depression  and 
upon  plaintiff's  said  land,  unless  prevented 
by  the  Interference  and  unlawful  acts  of  the 
defendant,  as  herein  alleged;  that  said  land 
is  valuable  for  raising  natural  grasses,  of 
which  large  quantities  are  annually  produ- 
ced, otherwise  it  is  of  but  little  value;  that 
abundant  irrigation  is  necessary  for  the  pro- 
duction of  said  natural  grasses,  as  otherwise 
no  crop  thereof  can  be  produced;  that  there 
is  no  means  of  irrigating  said  land,  or  any 
part  thereof,  except  by  the  natural  annual 
overflow  of  said  lake;  that  the  slope  of  said 
land  towards  and  into  said  depression  is  bo 
gradual  that  a  fall  of  a  few  Inches  in  the 
water  of  said  lake  will  wholly  deprive  said 
land  of  Irrigation;  that  defendant  is  now 
engaged  in  the  construction  of  a  large  ditch 
or  canal,  to  be  connected  with  and  leading 
ont  of  said  lake,  by  means  of  which  It  in- 
tends and  now  threatens  to  and  will  take  a 
large  quantity  of  water  from  said  lake,  and 
thereby  convey  the  same  entirely  away  from 
the  land  of  this  plaintiff,  and  will  continue 
such  taking  from  year  to  year,  whereby  the 
plaintiff  will  be  wholly  deprived  of  the  use 
thereof  for  the  purpose  of  irrigation,  to  his 
great  and  Irreparable  damage  and  injury. 
The  prayer  is  that  the  defendant  be  enjoin- 
ed from  taking  and  conducting  the  water 
out  of  said  Malheur  Lake  by  means  of  said 
ditch  or  canal,  or  otherwise,  and  for  the 
costs  and  disbursements  of  the  suit.  The 
suit  was  commenced  in  Harney  county,  and 
the  defendant  seiTied  with  the  summons  at 
La  Grande,  in  Union  county,  Or.,  by  the  de- 
livery to  C.  S.  Dunphey,  its  president,  in  per- 
son, of  a  copy  thereof,  together  with  a  certi- 
fied coi^  of  the  complaint  The  defendant 
appeared  specially  by  F.  S.  Ivanhoe,  its  at- 
torney, and  moved  to  quash  the  return  of 
service;  which  motion  being  overruled,  and 
the  defendant  failing  and  refusing  to  fur- 
ther appear  or  plead  to  the  complaint,  a  de- 
cree was  entered  against  it.  In  accordance 
with  the  prayer  of  the  complaint 

F.  S.  Ivanhoe,  for  appellant  L.  R.  Web- 
ster, for  respondent 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  The  suit. having  been  commenced  In 
the  connty  where  the  cause  thereof  arose, 


and  service  of  the  summons  made  on  the 
president  of  the  defendant  company  In  the 
county  where  its  principal  office  is  located,  It 
is  now  questioned '  whether  such  service  out 
of  the  former  county  is  authorized.  But,  if 
it  should  be  held  that  such  authority  exists, 
then  It  is  insisted  that  the  return  of  service 
is  insufflcient,  in  that  It  does  not  show  that 
the  defendant  company,  or  the  president  up- 
on whom  said  service  was  attempted  to  be 
made,  or  other  officer  or  agent  thereof,  did 
not  reside  or  have  an  office  in  the  county  in 
which  the  suit  was  commenced,  or  that  dill- 
gent  search  had  been  made  In  said  county 
for  such  an  officer  or  agent  without  avail. 
In  a  local  action  or  suit  the  defendant  may 
always  be  served  in  the  county  in  which  he 
resides,  notwithstanding  the  action  or  suit 
may  have  been  Instituted  In  another  county. 
Sections  54,  55,  Hill's  Ann.  Laws  Or.,  pre- 
scribe the  manner  of  the  service  of  a  sum- 
mons; and,  as  it  concerns  private  corpora- 
tions, the  latter  section  directs  that  it  shall 
be  served  by  delivering  a  copy  thereof,  to- 
gether with  a  certified  copy  of  the  com- 
plaint "to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing 
agent  or  In  case  none  of  the  officers  of  the 
corporation  above  named  shall  reside  or  have 
an  office  in  the  connty  where  the  cause  of 
action  arose,  then  to  any  clerk  or  agent  of 
such  corporation  who  may  reside  or  be 
found  In  the  connty,  or  If  no  such  officer  l>e 
found,  then  by  leaving  a  copy  thereof  at  the 
residence  or  usual  place  of  abode  of  such 
clerk  or  agent"  AH  that  part  of  the  sec- 
tion quoted  following  the  words  "managing 
agent"  was  added  by  way  of  amendment  in 
1876.  This  amendment.  It  was  held  In  Hol- 
gate  V.  Railroad  Co.,  16  Or.  123,  17  Pac.  850, 
authorized  the  commencement  of  an  action 
against  a  private  corporation  in  any  county 
where  the  cause  arose,  and  that  the  corpo- 
ration must  be  deemed  to  reside  in  the  coun- 
ty where  it  has  its  principal  office  or  place 
of  business.  In  this  respect,  therefore,  the 
amendment  localized  the  action,  in  so  far 
as  it  gave  the  parties  suing  the  right  or 
privilege  of  instituting  the  same  in  the  coun- 
ty where  the  cause  arose;  but  It  did  not  take 
away  the  right  which  formerly  obtained  of 
bringing  it  in  the  county  where  the  corpora- 
tion resides  or  has  Its  principal  place  of  busi- 
ness, so  that  now  the  corporation  may  be 
sued  either  where  it  resides  or  where  the 
cause  arose,  except  in  those  cases  which  the 
statute  has  Impressed  with  a  character  pure- 
ly local.  Such  is  the  logic  and  spirit,  if  not 
the  letter,  of  the  decision  in  the  case  refer- 
red to,  and  is  a  direct  interpretation  of  the 
statute,  so  far  as  it  pertains  to  actions  at 
law;  but  the  same  interpretation  should  ap- 
ply also  as  it  resijccts  suits  In  equity.  By 
section  389,  Hill's  Ann.  Laws  Or.,  it  is  pro- 
vided that  the  provisions  of  chapter  1,  from 
and  Inclusive  of  title  5  of  such  chapter,  to 
and  Inclusive  of  title  13  thereof,  shall  apply 
to  and  govern  the  mode  of  proceedings  in 
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suits,  except  as  otherwise  specially  provid- 
ed. Section  55  is  a  part  of  title  5,  c.  1,  and 
tberefore  falls  within  the  purview  of  said 
section  388.  An  amendment  of  section  55, 
as  it  regards  actions  at  law,  would  therefore- 
be  an  amendment  as  well,  as  it  respects 
suits  in  equity;  so  that,  since  the  amend- 
ment, a  suit  may  be  begun  against  a  corpo- 
ration where  the  cause  arose,  as  well  as  an 
action  at  law.  It  would  therefore  follow 
quite  naturally  that  service  of  summons  may 
be  had  upon  the  corporation  in  the  county  in 
which  is  located  its  principal  office  or  the 
place-  of  its  residence,  although  the  suit  or 
action  was  commenced  where  the  cause 
arose,  ha  a  different  county,  unless  the  lan- 
guage of  the  amendment  precludes  it.  It 
was  held  in  Caro  v.  Railroad  Co.,  10  Or.  510, 
that  a  service  upon  the  clerk  or  agent  of  the 
corporation  was  a  substituted  service,  and 
that,  in  order  to  make  a  valid  service  of  the 
kind,  it  was  necessary  that  the  return  of  the 
sheriff  should  state  facts  to  Warrant  it.  The 
decision,  however,  falls  to  point  out  or  des- 
ignate the  particular  facts  required  to  be 
stated;  bat  the  statute  indicates  unmistaka- 
bly of  what  they  consist  In  case  none  of 
the  officers  named— viz.  the  president  or  oth- 
er bead  of  the  corporation,  secretary,  etc.— 
reside  or  have  an  office  in  the  county  where 
the  cause  arose,  then  it  Is  permissible  to 
make  a  substituted  service  upon'  any  clerk 
or  agent;  and  these  are  the  facts  required 
to  be  stated  in  order  to  give  the  return  va- 
lidity. This  is  the  one  and  only  mode  of 
substituted  service  provided  for,  and  it  can- 
not be  resorted  to  unless  It  Is  not  practica- 
ble to  obtain  service  upon  some  of  the  desig- 
nated superior  officers,  by  reason  of  their 
not  residing  or  having  an  office  within  the 
county.  If  either  of  them  resides  or  has  an 
office  within  the  county  where  the  cause 
arose  and  was  instituted,  service  must  be 
made  upon  him  for  the  corporation,  to  the 
exclusion  of  any  clerk  or  agent;  but  the  lan- 
guage of  the  amendment  is  not  inhlbltive  of 
service  upon  the  corporation  at  Its  place  of 
residence.  The  object  of  the  statute,  it  was 
said  by  Mr.  Justice  Bean,  in  Farrell  v.  Oold- 
Min.  Co.  (Or.)  50  Pac.  186,  "is  to  provide  for 
service  upon  such  officers  or  agents  of  the 
corporation  as  will  be  most  likely  to  bring 
notice  home  to  the  corporation;  and  there- 
fore it  contemplates  that  in  all  cases  the 
service  of  summons  in  an  action  against  a 
corporation  must  be  made  upon  the  princi- 
pal officers  enumerated  in  the  statute.  If 
they  reside  or  have  an  office  In  the  county 
where  the  action  is  pending,  bnt,  if  not,  it 
may,  if  the  action  Is  brought  in  the  county 
where  the  cause  of  action  arose,  be  made 
upon  any  clerk  or  agent  of  the  corporation 
wlio  may  reside  or  be  found  In  such  county, 
without  regard  to  his  rank."  So  a  return  of 
.»ervlce,  showing  that  it  was  made  upon  the 
president  of  the  corporation  in  the  county 
where  the  cause  arose  and  was  instituted, 
.vas  held  to  be  valid,  although  It  did  not 


show  that  he  resided  or  had  an  office  in  such 
county.  The  service  npoh  the  clerk  or  agent, 
as  before  stated,  is  the  only  substituted  serv- 
ice provided  for,  and  all  else  Is  personal,  in 
so  far  as  a  coi-poration  is  capable  of  being 
served  personally.  Originally- it  was  compe- 
tent to  serve  a  corporation  in  the  county  of 
its  residence.  But  the  amendment  of  section 
55  having  extended  the  right  to  sue  in  the 
county  in  which  the  cause  arose,  the  legisla- 
ture, realizing  that  the  defendant  corpora- 
tion may  not  always  have  an  office  there, 
with  one  of  its  superior  officers  as  an  incmn- 
bent  or  residing  within  the  county,  pro-^ided 
also  rfor  the  substituted  service.  It  was  not 
designed,  however,  to  impinge  upon  the  per- 
sonal service  which  obtained  under  the  stat- 
ute as  it  originally  stood.  Such,  it  appears 
to  us,  is  the  true  intendment  of  the  statute 
as  amended.  So  we  take  it  that  the  service 
in  the  case  at  bar  was  valid,  although  the 
return  does  not  show  that  none  of  the  supe- 
rior officers  of  the  corporation  resided  or  had 
an  office  in  the  county  where  the  cause  arose 
and  was  instituted,  or  that  no  clerk  or 
agent  of  the  company  could  be  found  in  said 
county. 

A  further  contention  is  made  by  the  appel- 
lant that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  and 
that  therefore  the  decree  of  the  court  below 
should  be  reversed.  We  have  looked  into 
the  complaint  carefully,  and  find  it  contains 
the  statement  of  a  good  title  (whether  im- 
perfectly stated,  or  not,  is  not  necessary  for 
us  to  decide),  and  hence  is  sufficient  to  sup- 
port the  decree,  where  It  Is  taken  for  want 
of  an  answer.  Askren  v.  Squire,  29  Or.  228, 
45  Pac.  799.  These  considerations  affirm  the 
decree  of  the  court  below,  and  It  is  so  or- 
dered. 


(3&  Or.  asj 
WESTERN    A    HAWAIIAN    INV.    CO.    T. 
FARMERS'    &    TR.^DERS'    NAT. 
BANK  OF  LAGRANDE  et  aL 

(Supreme  Court  of  Oregon.    July  10,  1899.) 

WATERS— SWAMPS  AND  OVERFLOWBD  LAND- 
EVIDBNCfi>-SURVBY— BURDEN  OP  PROOF. 

1.  The  fact  that  an  alleged  lake  was  mean- 
dered by  the  United  States  surveyor,  and  plat- 
ted on  the  survey  as  a  Inke,  U  not  conclnsive  evi- 
dence that  it  is  a  body  of  water. 

2.  Where  the  only  evidence  as  to  whether  an 
alleged  lake  was  a  body  of  water,  or  a  swamp, 
was  the  plat  of  the  pnblic  survey,  showing  that 
the  land  covered  by  it  was  not  sectionized,  bat 
mcnnderpd  and  designated  as  a  lake,  and  a  stip- 
ulation that  the  land  department  of  the  general 
government  had  hold  it  to  be  swamp  aud 
overflowed  land,  from  which  decision  an  appeal 
was  pending  with  the  secretary  of  interior,  the 
burden  of  showing  it  to  be  a  body  of  water  was 
not  sustained. 

Api>eal  from  circuit  court.  Union  county; 
Robert  Eakin,  Judge. 

Suit  by  the  Western  &  Hawaiian  Invest- 
ment Company  against  the  Farmers'  k 
Traders'  National  Bank  of  Lagrande  and 
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others.    There   was   a   decree   for  plaintiff, 
and  defendant  bank  appeals.    Affirmed. 

This  salt  presents  a  question  of  priority 
between  mortgagees.  The  plaintiff's  mort- 
gage was  executed  on  the  14th  of  August, 
1893,  and  the  land  described  therein  Is  a  por- 
tion of  what  Is  known  as  "Tule  Lake,"  In 
Union  county,  while  that  of  the  defendant 
bank  Is  dated  July  30,  1891,  and  covers  cer- 
tain lands  bordering  on  the  meander  line 
thereof  as  surveyed  by  the  general  govern- 
ment. The  defendant  claims  that  at  the 
time  of  such  survey,  and  of  the  sale  and 
disposition  by  the  general  government  of  the 
land  covered  by  its  mortgage,  Tule  lake  was 
a  nonnavlgable  body  of  water,  and  Its  mort- 
gage covers,  not  only  the  uplands,  but  ex- 
tends below  the  meander  line  to  the  middle 
of  the  lake,  and,  being  prior  In  time,  it  Is, 
as  a  conseqnence,  prior  In  right  to  the  Hen 
of  the  plalntlfTs  mortgage.  The  plaintiff, 
on  the  other  band,  contends  and  alleges  that 
Tule  lake  was  not  at  such  time  or  at  any 
other  time  a  nonnavlgable  body  of  water, 
but  was  and  Is  swamp  and  overflowed  land 
granted  to  the  state  by  the  act  of  congress 
of  March  12,  1860;  and  this  Is  the  controll- 
ing question  of  fact  In  the  case.  There  was 
no  oral  evidence  whatever  given  at  the  triaL 
A  Btipnlatlon  of  facts,  together  with  a  copy 
ot  the  plat  of  the  land  In  dispute,  and  some 
deeds  and  conveyances,  constitute  the  evi- 
dence npon  which  the  cause  was  tried  and 
determined.  The  stipulation  shows  that  in 
October,  1868,  the  township  in  which  the 
property  in  controversy  Is  situate  was  sur- 
veyed by  the  government  of  the  United 
States.  Subsequently  an  official  plat  of  such 
survey  was  made,  and  filed  In  the  office 
of  the  surveyor  general,,  from  which  It  ap- 
pears tliat  a  part  of  the  township,  contain- 
ing some  twelve  or  fifteen  hundred  acres, 
was  meandered,  without  being  sectlonlzed  or 
snbdlvided,  and  is  distinguished  from  other 
portions  of  the  plat  by  irregular  meander 
lines,  within  which  is  written:  "Tule  lake. 
Caused  by  beaver  6»m.a.  Shallow."  Bor- 
dering on  this  meander  line  Is  the  property 
described  in  the  defendant's  mortgage, 
which  was  on  April  8,  1864,  selected  by  the 
state  under  the  act  of  congress  of  Septem- 
ber 4,  1641,  and  approved  by  the  general  gov- 
ernment on  the  30th  of  February,  1867.  On 
November  6y  1871,  the  state '  conveyed  the 
land  referred  to  to  one  Chllders,  and  he  to 
Gates  and  wife,  who,  after  executing  the 
mortgage  now  owned  by  the  defendant  bank, 
conveyed  it  on  April  27,  18^,  to  the  defend- 
ant Nodlne,  who  stipulated  and  agreed,  as 
a  part  of  the  consideration,  to  pay  the  Gates 
mortgage.  On  the  29th  of  January,  1873,  the 
state  filed  in  the  general  land  office  a  list 
of  swamp  and  overflowed  lands  claimed  to 
have  been  granted  to  It  by  the  act  of  con- 
gress of  March  12,  1860,  Including  the  bed 
of  Tule  lake,  and  this  selection  was  approv- 
ed by  the  commissioner  of  the  general  land 
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office.  In  1889  the  state  sold  and  conveyed 
the  Tule  Lake  land  so  selected  to  the  defend- 
ant Nodlne,  who  mortgaged  it  to  the  plain- 
tiff. The  title  of  the  state  was  thereafter 
contested  on  the  ground  that  the  land  was 
not  In  fact  swamp  and  overflowed  land  on' 
March  12,  1860,  and  at  the  time  of  the  trial 
of  this  salt  the  matter  was  pending  on  ap- 
peal before  the  secretary  of  the  Interior  from 
a  decision  of  the  commissioner  of  the  gen- 
eral land  office  In  favor  of  the  state.  The 
trial  court  found  that  what  is  described  in 
the  public  surveys  as  "Tule  Lake"  was  not 
at  the  time  such  survey  was  made,  and  Is 
not  now,  a  body  of  water,  but  was  and  is  ' 
swamp  and  overflowed  land,  and  entered  a 
decree  In  favor  of  the  plaintiff.  From  this 
decree  the  bank  appeals. 

J.  D.  Slater,  for  appellant    Wm.  T.  Muir 
and  K,  O.  Bronaugh,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  The 
decree  of  the  court  below  must  be  affirmed. 
The  mortgages  of  the  plaintiff  and  defend- 
I  ant  do  not  on  their  face,  cover  the  same 
t  property.  If  any  conflict  exists  between 
them,  it  is  because  the  property  described  in 
defendant's  mortgage  abuts  on  a  nonnavlga- 
ble body  of  water.  This  is  denied  by  the 
plaintiff,  and  thus  an  Issue  of  fact  Is  present- 
ed. Upon  this  issue  the  burden  of  proof 
is  on  the  .defendant  and  it  has  failed  to  sus- 
tain its  claim  either  by  the  allegations  of  Its 
answer  or  by  the  evidence.  The  averment 
of  the  answer  is  "that  the  lands  described  in 
the  defendant's  said  mortgage  border  upon, 
and  lie  In  what  is  known  and  platted  upon 
the  said  surveys  as,  Tule  lake,  and  the  bor- 
ders of  said  Tule  lake  were.  In  said  surveys, 
meandered  by  the  U.  S.  surveyor,  and  the 
meander  line  of  said  lake,  as  shown  by  the 
field  notes  and  plat  of  said  survey  on  file 
in  the  U.  S.  land  office,  and  in  the  office  of 
the  surveyor  general  of  Oregon,  were  and 
are  as  follows."  In  view  of  the  contention 
of  the  parties,  and  of  the  real  Issue  sought 
to  be  litigated,  this  averment  ought  not  It 
seems  to  us,  to  be  construed  as  an  allegation 
that  what  Is  known  and  platted  upon  the 
public  surveys  as  "Tule  Lake"  was  or  Is  a 
body  of  water.  It  Is  not  so  stated,  and  the 
mere  fact  that  It  was  meandered  is  by  no 
means  conclusive  on  that  point  Grant  v. 
Hemphill  (Iowa)  5Q  N.  W.  263.  But  con- 
ceding the  pleadings  to  be  sufficient  the  on- 
ly evidence  on  the  question  is  a  copy  of  the 
plat  of  the  public  survey,  which  shows  that 
a  certain  portion  of  the  township  was  not 
sectlonlzed,  but  meandered  and  designated 
as  "Tule  Lake,"  and  the  stipulation  that  the 
land  department  of  the  general  government 
has  held  the  portion  so  designated  to  be 
swamp  and  overflowed  land  granted  to  the 
state  by  the  act  of  March  12,  1860.  Any 
claim  that  can  be  made  for  the  plat  as  prima 
facie  evidence  Is  manifestly  overcome  by 
the  ruling  of  the  land  department  that  the 
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disputed  tract  was  In  fact  swamp  and  over- 
flowed land.  So  that  from  the  record  It  is 
Impossible  to  determine  the  question  In  con- 
troversy, even  if  it  is  a  proper  subject  of  Ju- 
dicial Inquiry  while  the  matter  is  pending 
on  appeal  to  the  secretary  of  the  interior. 
The  court  will  take  Judicial  notice  of  the  gov- 
ernment surveys,  and  the  manner  in  which 
they  are  required  to  be  made  (Atwater  v. 
Schenck,  9  Wis.  164),  but  not  of  the  character 
of  the  territory  over  which  they  have  been 
extended,  unless  a  part  of  the  prominent  geo- 
graphical features  of  the  country.  In  this 
case  the  defendant  bank  claims  that  Tnle  lake 
was  a  nonnavigable  body  of  water,  and  bas- 
es its  prayer  for  relief  on  this  fact,  while  the 
plaintiff  contends  and  alleges  tljat  it  was 
not  a  body  of  water  at  all,  but  swamp  and 
overflowed  land.  This  presents  a  clearcut 
issue  of  fact,  which  can  only  be  determined 
from  testimony,  and  not  from  the  judicial 
knowledge  of  the  court.  It  follows,  there- 
fore, that,  whatever  the  right  of  the  owner 
of  property  bounded  by  a  nonnavigable  lake 
may  be,  the  Judgment  of  the  court  below 
must  be  aflirmed,  because  there  Is  no  proof 
in  the  record  that  Tule  lake  Is  or  was  a  body 
of  water. 

(35  Or.  276) 

STATE  T.  WONG  GEE. 
(Supreme  Court  of  Oregon.    July  10,  1899.) 

HOMICIDE— POSTPONEMENT   OF    TRIAL- 
THREATS  AND  ASSAULT  ON 
THIRD  PERSON. 

1.  An  application  for  the  postponement  of  a 
trial  is  directed  to  the  discretion  of  the  court, 
and  will  not  be  disturbed  on  appeal,  unless  the 
discretion  is  abused. 

2.  Where  it  does  not  appear  what  absent  wit- 
nesses were  expected  to  prove,  nor  that  they 
were  essential,  it  is  not  nn  abuse  of  discretion 
for  the  court  to  refuse  to  postpone  the  trial  un- 
til these  witnesses  could  be  obtained. 

3.  In  a  prosecution  for  homicide,  it  appeared 
that  defendant  had  threatened  to  kill  the  de- 
ceased and  a  third  person,  and  that,  at  the  time 
of  killing  the  deceased,  defendant  had  also 
shot  and  injnred  such  third  person.  Held  that, 
as  the  threats  against  snch  third  person  and 
the  assault  upon  him  were  a  part  of  the  same 
transaction  as  the  homicide,  evidence  of  them 
was  properly  admitted. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakln,  Judge. 

Wong  Gee  was  convicted  of  homicide,  and 
appeals.    Aflirmed. 

L.  A.  Esteb,  for  appellant.  S.  White,  for 
the  State. 

BEAN,  J.  The  defendant  waa  convicted  of 
murder  In  the  second  degree,  and  appeals, 
assigning  error  in  overruling  his  application 
for  a  postponement  of  the  trial  and  in  the  ad- 
mission, of  certain  testimony.  The  record 
shows  that  he  was  indicted  on  Tliursday,  the 
6th  of  October,  1898,  arraigned  on  the  same 
day,  and  given  until  the  following  morning 
at  9  o'clock  to  plead.  He  appeared  In  person 
and  by  his  attorney  at  the  hour  fixed,  and 
entered  a  plea  of  not  guilty,  and,  upon  in- 


quiry by  the  court  as  to'  wben  be  could  be 
ready  for  trial,  his  counsel  said  that  be  bad 
Just  been  employed;  that  his  client  could  not 
speak  the  English  language;  that  he  had  not 
talked  with  him,  and  had  no  time  In  which 
to  make  preparations  for  the  trial;  that  the 
witnesses  for  the  defendant  were  all  Chinese, 
some  of  them  being  out  of  the  county;  and 
that  he  thought  it  Impossible  to  be  ready  for 
trial  within  a  week.  The  court,  however, 
set  the  trial  for  the  following  Monday,  at 
1:30  p.  m.,  at  which  time  the  defendant's 
counsel  Informed  the  court  that  the  sheriff 
bad  not  made  a  return  of  the  subpoenas  is- 
sued for  witnesses  on  behalf  of  the  defend- 
ant, and  that  he  had  no  assurance  that  tbey 
would  be  subpoenaed  or  present  at  the  trial, 
and  therefore  objected  to  calling  a  Jury  at 
that  time,  and  asked  for  a  continuance  nntU 
the  subpoenas  should  be  returned.  The  court 
overruled  his  objection,  and  proceeded  witb 
the  impanelhig  of  the  Jury,  saying  that  no 
evidence  would  be  taken  until  the  following 
morning.  On  the  next  day,  and  before  tbe 
trial  commenced,  the  defendant's  counsel  stat- 
ed to  the  court  that  the  subpoenas  theretofore 
issued  had  been  returned  by  the  sheriff,  with 
the  Indorsement  that  the  persons  named  there- 
in could  not  be  found  within  his  county,  and 
that  one  of  the  witnesses,  named  Lee  Bing, 
who  resided'  at  Sumpter,  in  Baker  county,  had 
been  notified  by  the  sheriff,  over  the  tele- 
phone, of  the  subpcena  issued  for  him,  and 
had  promised  to  be  In  attendance  at  the  trial 
to  testify  in  behalf  of  the  defendant,  but  bad 
failed  to  comply  with  bis  promise;  and  there- 
upon asked  for  a  posl^nement  of  48  hours.. 
to  enable  him  to  procure  the  attendance  of 
the  witnesses  for  whom  subpoenas  bad  been 
issued,  and  for  a  bench  warrant  for  the  wit- 
ness Lee  Bing.  At  this  time  defendant's  coun- 
sel offered  to  make  an  affldavit  for  continu- 
ance, and  was  directed  by  tbe  court  to  dic- 
tate it  to  the  stenographer,  which  the  record 
shows  was  done  accordingly,  but  it  is  not  to 
be  found  in  the  record.  These  several  mo- 
tions and  objections  were  overruled,  and  con- 
stitute the  first  assignment  of  error  rtiied  ap- 
on  for  a  reversal  of  the  Judgment.  An  appli- 
cation for  the  postponement  of  a  trial  Is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  its  action  thereon  will  not  be  re- 
viewed or  disturbed  on  appeal,  except  for 
abuse  of  discretion.  State  v.  Fiester,  32  Or. 
254.  50  Pac.  561.  It  is  nowhere  shown  that 
the  witnesses  described  by  the  defendant.  If 
present  at  the  trial,  would  have  testified  to 
any  fact  material  to  the  defendant's  case- 
There  is  no  statement  to  be  found  anywhere 
in  the  record  of  what  the  defendant  expected 
to  prove  by  them,  and  no  showing  as  to  the 
materiality  of  their  testimony.  Under  these 
circumstances,  there  was  manifestly  no  abuse 
of  discretion  in  denying  the  application  for  a 
postponement  of  the  trial. 

The  remaining  assignments  of  error  relate 
to  the  ruling  of  the  trial  court  in  admitting 
testimony  tending  to  show  that,  at  the  time 
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ot  the  homicide,  the  defendant  attempted  to 
and  did  inflict  bodily  injury  upon  one  Jo  Boo, 
by  shooting  him  with  a  pistol,  and  that  three 
or  four  days  before  the  homicide  he  threat- 
ened to  shoot  him  aqd  the  deceased.  But 
this  testimony  was  competent.  The  killing 
occurred  during  a  quarrel  over  a  gambling 
game  which  was  being  conducted  by  the  de- 
ceased and  Jo  Boo,  and  the  shooting  of  the 
latter  was  a  part  of  the  same  transaction. 
It  was  impossible  to  detail  the  entire  occur- 
rence without  giving  evidence  of  the  attempt 
to  shoot  Jo  Boo  as  well  as  the  deceased.  So, 
too,  with  reference  to  the  threats  alleged  to 
have  been  made  by  the  defendant  a  few  days 
before  the  homicide,  they  were  a  part  of  one 
and  the  same  conversation  or  statement  made 
by  the  defendant.  There  being  no  error  in 
the  record,  the  judgment  of  the  court  below 
must  be  affirmed;  and  It  is  so  ordered. 


(8  Wyo.  323) 

W.  F.  MAIN  CO.  et  al.  v.  MORROW. 

(Snpreme  Court  of  Wyoming.     June  30,  1899.) 

SHERIFFS  AND  CONSTABLES— INDEMNITY 
BOND. 

1.  Defendants,  as  execution  creditors,  execut- 
ed an  indemnity  bond  to  the  sheriff,  reciting  that 
execution  had  been  loviod,  and  that  if  the  sher- 
iff retained,  advertised,  and  sold  the  goods  nnder 
the  ezecntion,  defendants  would  indemnify  him. 
HM,  that  the  statement  in  respect  to  retention, 
advertising,  and  sale  was  a  mere  recital  that  the 
sheriff  would  do  his  duty,  and  defendants  were 
liable  on  the  bond,  though  the  execution  was  va- 
oiited  and  the  goods  surrendered  before  adver- 
tisement and  sale. 

2.  When  an  execution  was  vacated  after  levy, 
the  fact  that  the  sheriff  surrendered  the  goods 
without  the  consent  of  the  execution  creditor 
does  not  release  the  latter  from  his  indemnity 
bond. 

Error  to  district  court,  Sheridan  county; 
Joseph  L.  Stotts,  Judge. 

Action  on  a  bond  by  Frank  Morrow  against 
the  W.  F.  Main  Company,  a  corporation,  and 
George  L.  Smith  and  W.  F.  Brlttaln.  There 
was  a  judgment  for  plaintiff,  and  defendants 
Smith  and  Brittain  bring  error.    Affirmed. 

John  P.  Arnott  and  Burke  &  Fowler,  for 
plaintiffs  in  error.  Appelget  &  Mullen,  for 
defendant  in  error. 


KNIGHT,  J.  On  July  22,  1806,  the  above- 
named  W.  F.  Main  Company  commenced  an 
action  against  Myles  S.  Traynor  &  Co.  before 
Charles  Lenwood,  a  justice  of  the  peace,  for 
the  sum  of  $106.24,  for  merchandise  sold  and 
delivered.  A  return  of  the  siunmons  issued 
showed  service,  and  on  the  return  day  there- 
of, July  25,  1806,  default  of  Myles  S.  Traynor 
&  Co.  was  duly  entered,  evidence  was  pre- 
sented, and  judgment  rendered  for  the 
amount  claimed  as  aforesaid;  and  on  the 
same  day  an  execution  issued  upon  said  judg- 
ment, and  was  delivered  to  defendant  in  er- 
ror, Frank  Morrow,  as  sheriff,  for  service, 
and  was  served  on  the  same  day  by  said  Mor- 
row, by  levying  upon  a  stock  of  goods,  and 


the  fixtures,  known  as  the  "Golden  Rule 
Store."  Thereafter,  on  July  27,  1896,  said 
Morrow  was  furnished  the  following  Indem- 
nity bond:  "Know  all  men  by  these  pres- 
ents,  that  W.  F.  Main  Company,  a  corpora- 
tion, as  principal,  and  W.  F.  Brittain  and 
George  L.  Smith,  as  sureties,  of  the  town  of 
Sheridan,  county  of  Sheridan,  and  state  of 
Wyoming,  are  held  and  firmly  bound  unto 
Frank  Morrow,  sheriff  of  Sheridan  county, 
Wyoming,  In  the  penal  sum  of  one  thousand 
dollars,  good  and  lavrful  money  of  the  Unit- 
ed States,  to  be  paid  to  the  said  Frank  Mor- 
row, bis  executors,  administrators,  or  assigns, 
for  which  payment  well  and  truly  to  be  made 
we  do  hereby  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents.  Dated  this 
27th  day  of  July  A.  D.  1806.  Whereas,  the 
above-bounden  W.  F.  Main  Company,  a  cor- 
poration, on  the  25th  day  of  July,  1896,  recov- 
ered a  judgment  against  the  said  Myles  S. 
Traynor  and  Company  for  the  sum  of  one 
hundred  and  nlnety-slx  dollars  and  twenty- 
four  cents  ($106.24),  before  Charles  Lenwood, 
a  justice  of  the  peace  of  Sheridan  county, 
Wyoming,  and  thereafter,  on  the  25th  day  of 
Jtdy,  1806,  the  said  Charles  Lenwood,  justice 
of  the  peace,  as  aforesaid.  Issued  an  execu- 
tion upon  said  judgment,  and  the  same  was 
delivered  to  Frank  Morrow,  sheriff  of  Sheri- 
dan county,  state  of  Wyoming,  for  service; 
that  on  the  said  25th  day  of  July,  1806,  the 
said  Frank  Morrow,  as  sheriff  of  Sheridan 
county,  state  of  Wyoming,  levied  said  execu- 
tion upon  a  stock  of  merchandise,  consisting 
chiefly  of  tinware,  enamel  steel  ware,  hard- 
ware, notions,  general  line  of  kitchen  furnish- 
ings, jewelry,  silverware,  glassware,  cutlery, 
toys,  toilet  articles,  etc.,  and  said  merchandise 
is  now  claimed  by  one  Margaret  Traynor: 
Now,  the  condition  of  the  above  obligation  is 
such.  If  the  said  Frank  Morrow,  as  such 
sheriff,  shall  retain  possession  of  said  mer- 
chandise, and  advertise  and  sell  the  same  un- 
der and  by  virtue  of  said  execution,  and  the 
above-bounden  W.  F.  Main  Company  shall 
wen  and  truly  save  harmless,  indemnify,  and 
pay  to  the  said  Frank  Morrow,  and  any  and 
all  persons  aiding  and  assisting  him  In  the 
premises,  from  all  harm  and  trouble,  and 
shall  pay  all  damages,  costs,  suits,  actions, 
judgments,  and  executions  that  shall  or  may 
at  any  time  arise,  come,  or  be  brought,  en- 
tered, or  issued  against  him,  them,  or  any  of 
them,  then  this  obligation  to  be  void;  other- 
wise, to  be  and  remain  In  full  force  and  ef- 
fect. •  •  *••  On  July  31,  1896,  Myles  S. 
Traynor  &  Co.  appeared  before  said  Charles 
Lenwood,  the  justice  of  the  peace  who  gave 
judgment  against  them  and  issued  the  execu- 
tion as  aforesaid,  and,  upon  a  showing  made, 
secured  an  order  conditionally  setting  aside 
said  judgment,  and  again  setting  the  case  for 
trial.  On  August  5,  1896,  upon  application 
of  said  Myles  S.  Traynor  &  Co.  the  venae  of 
said  case  was  changed  from  said  Charles  Len- 
wood to  Herbert  W.  Tyler,  a  justice  of  th» 
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peace,  and  on  the  same  d^y  (August  5,  1896) 
saM  Tyler,  as  justice,  heard  the  evidence 
(there  being  an  appearance  by  both  parties), 
and  found  that  there  was  an  indebtedness 
from  said  Myles  S.  Traynor  &  Co.  to  the  W. 
F.  Main  Company,  a  corporation,  amounting 
to  $196.24,  "and  that  said  indebtedness  is  rep- 
resented by  four  certain  promissory  notes, 
which  have  not  been  returned,  and  that  none 
of  said  notes  are  now  due  and  payable";  and 
said  justice  rendered  the  following  judgment: 
"Wherefore  it  is  by  the  court  considered  and 
adjudged  that  the  said  pialntlfTs  action  be 
dismissed,  without  day,  and  that  the  defend- 
ant have  judgment  for  the  costs  of  this  action, 
taxed  at  $46.05."  What  followed  as  to  the 
execution  issued  as  aforesaid  appears  as  a 
part  of  the  return  thereon,  which  is  as  fol- 
lows: "And  on  August  5,  1896,  this  execu- 
tion Is  recalled  by  Herbert  W.  Tyler,  justice 
of  the  peace  of  said  county,  and  properly  or- 
dered returned,  whereupon  I  returned  the  pos- 
session of  said  property  to  Margaret  Traynor, 
from  whose  possession  It  was  taken."  As  ap- 
pears from  the  record,  the  proceedings  as 
above  recited  were  never  questioned  or  ap- 
pealed from.  Subsequently,  on  November  14, 
1896,  said  Margaret  Traynor  commenced  ah 
action  in  the  district  court  against  defendant 
in  error,  Franic  Morrow,  as  sheriff,  for  $600 
damages  by  reason  of  the  premises,  in  sub- 
stance, as  above  recited,  complaining  of  the 
levy  upon  and  retention  of  the  property  as 
having  been  unlawful  and  wrongful.  The 
record  shows  that  defendant  in  error,  Frank 
Morrow,  Informed  plaintiffs  in  error,  George 
L.  Smith  and  W.  F.  Brittaln,  of  the  fact  that 
said  action  had  been  commenced  against  him 
by  Margaret  Traynor,  and  requested  them  to 
appear  and  defend  the  same,  and  .shows  that 
said  Margaret  Traynor,  in  said  action  against 
him,  the  said  Frank  Morrow,  recovered  a 
judgment  for  the  sum  of  $151,  which  he  has 
paid.  On  July  20,  1897,  defendant  in  error, 
Frank  Morrow,  filed  his  petition  and  com- 
menced this  action  In  the  district  court  against 
the  W.  F.  Main  Company,  a  corporation, 
George  L.  Smith,  and  W.  F.  Brittaln,  alleging 
as  his  canse  of  action  the  bond  and  facts 
above  recited.  Service  was  had  upon  George 
L.  Smith  and  W.  F.  BrItUin,  and  the  Issues 
joined  were  substantially  as  to  whether  or 
not,  under  the  conditions  of  the  bond,  here- 
inbefore set  out  In  full,  there  was  any  lia- 
bility on  their  part  The  district  court  found 
there  was  such  liability,  and  gave  judgment 
for  the  defendant  in  error  for  the  sum  of 
$208.08;  and  plaintiffs  In  error,  George  Li. 
Smith  and  W.  F.  Brittaln,  come  to  this  court 
on  error. 

The  argument  and  contention  of  plaintiffs 
In  error  here  are  separately  stated,  upon  four 
grounds,  and  are  as  follows:  "First.  It  will 
be  observed,  by  a  careful  perusal  of  the  in- 
domnity  bond  in  this  case,  that  the  condition 
of  the  bond  was  that  the  said  Frank  Mor- 
row, as  such  sheriff,  was  to  retain  possession 
of  said  merchandise,  and  advertise  and  sell 


the  same,  under  and  by  virtue  of  said  execn- 
tlon.  It  will  be  observed  that,  according  to 
the  conditions  of  the  indemnity  bond,  the 
sureties  were  only  liable  for  damages  result- 
ing from  the  retention,  advertisement,  and 
sale  of  the  property  levied  upon.  Second. 
The  defendant  in  error  in  his  action  against 
the  plaintiffs  In  enor  not  only  failed  to  al- 
lege a  retention,  advertisement  and  sale  of 
the  property.  In  order  to  show  «  compliance 
with  all  the  conditions  of  the  Indemnity  bond 
on  his  part  to  be  performed,  but  the  execu- 
tion and  return  thereon  (Exhibit  B  la  this 
case)  show  that  he  released  the  property 
levied  upon,  turned  the  same  over  to  the  pos- 
session ot  one  Margaret  Traynor,  and  retnm- 
ed  the  execution  to  Herbert  W.  Tyler,  a  jus- 
tice of  the  peace,  but  not  the  same  justice 
who  Issued  said  execution;  and  in  this  con- 
nection we  desire  to  call  the  attention  of  the 
court  to  a  stipulation  which  is  a  part  of  the 
record  in  this  case,  and. will  be  found  on  page 

of  the  bill  of  exceptions  and  transcript, 

which  stipulation  reads  as  follows:  'It  is  ad- 
mitted for  the  purposes  of  this  trial  by  the 
plaintiff  and  answering  defendants,  Brittaln 
and  Smith,  that  the  possession  of  the  per- 
sonal property  mentioned  and  described  In 
the  petition  In  this  case  was  by  the  phUntlff, 
as  such  sheriff,  delivered  to  the  possession  of 
one  Margaret  Traynor,  without  the  knowl- 
edge, connivance,  or  consent  of  the  answer- 
ing defendants,  or  either  of  them.'  Third. 
When  sheriff  releases  the  property  wltbout 
the  consent  of  the  bondsmen,  he  releases  the 
bondsmen.  Fourth.  It  will  be  observed  that 
this  bond  was  executed  two  days  after  the 
levy  was  made  and  the  property  was  taken 
possession  of  by  virtue  of  the  execution,  and 
if  there  was  any  liability  as  against  the 
bondsmen,  as  sureties,  such  liability,  if  any, 
has  already  accrued." 

In  support  of  the  above  argument  and  ooa- 
tentlons,  plaintiffs  in  error  dte  several  cases; 
the  first  being  that  of  Fury  v.  White  (Idaho) 
23  Fac.  635,  which  was  not  referred  to  In  the 
oral  argument  in  this  court,  and  we  fftU  to 
find  Its  application  here.  Reference  Is  made 
to  Bowe  V.  Wllklns  (N.  T.  App.)  11  N.  K.  839, 
In  support  of  the  statement,  "The  fact  that 
this  judgment  was  reversed  in  justice  comt. 
and  the  property  released  and  delivered  to 
Margaret  Traynor,  is  sufficient  to  release  the 
bondsmen  and  sureties,  for  the  reason  that 
the  bond  did  not.  indemnify  the  sheriff,  de- 
fendant in  error,  as  against  the  reversal  or 
setting  aside  the  judgment"  An  examlna- 
tiou  of  the  above  case  shows  it  to  be  in  point 
on  many  of  the  Issues  here  to  be  considered, 
and  one  of  the  statements  in  the  syllabus 
shows  its  application,  and  Is  warranted  by 
the  opinion  of  the  court:  "A  bond  of  In- 
demnity to  a  sheriff  under  an  attachment 
conditioned  that  the  obligors  shall  indemnify 
the  sheriff  from  all  liability,  suits,  and  Judg- 
ments against  him  by  reason  of  the  levying, 
attaching,  and  making  sale  under  or  by  vir- 
toe  of  such  attachment,  aad  for  the  defease 
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of  any  action  brought  against  him  for  such 
taking,  does  not  indemnify  tlje  sheriff  for  the 
expense  of  a  suit  brought  against  him  for  re- 
fusing, without  the  knowledge  or  consent  of 
the  obligors,  to  return  the  property  after  the 
attachment  had  been  vacated."  And  the 
learned  Judge  in  his  opinion  makes  use  of  the 
following  language:  "As  to  the  first  content 
tlon  of  the  defendants,  was  the  act  of  th» 
sheriff  within  the  condition  of  the  bond? 
We  think  not  When  the  attachment  was 
vacated  it  became  his  duty,  upon  reasonable 
demand,  to  deliver  the  property  to  the  de- 
fendant, or  to  the  person  entitled  to  it 
•  ••  *  The  bond  indemnified  the  sheriff 
for  his  act  in  taking  the  property  as  that  of 
the  defendant  in  the  attachment  suit,  and 
for  his  keeping  it  under  such  attachment 
and  refusing  to  give  it  up  to  Gallinger  or  any 
one  else.  The  property  was  originally  taken 
by  virtue  of  the  attachment,  and  the  writ 
was  the  only  Justification  for  its  retention; 
and  If,  In  truth,  It  belonged  to  Gallinger,  as 
he  claimed,  the  writ  would  then  furnish  no 
Justification  for  taking  or  retaining  the  prop- 
erty. The  bond  taken  was  intended  to,  and 
did,  cover  the  writ.  It  cannot  be  construed 
to  cover  a  detention  by  the  sheriff  after  the 
writ,  which  was  his  sole  authcwlty  for  ever 
taking  and  for  continuing  to  keep  the  prop- 
erty, had  been  vacated.  After  such  vacation 
the  sheriff  was  bound  to  surrender  the  pr<^ 
erty  upon  reasonable  demand,  and  his  re- 
fusal to  do  so  would  be  an  illegal  act,  which 
it  cannot  be  supposed  the  indemnitors  in  the 
bond  proposed  or  assumed  to  indemnify 
against,  and  as  to  which,  if  they  had,  such 
bond  would  have  been  void  to  that  extent 
Griffiths  v.  Hardenbergh,  41  N.  Y.  464."  The 
sheriff,  withoiit  the  knowledge  and  consent 
of  the  indemnitors,  refused  to  deliver  the 
property  attached  after  the  writ  liad  been  va- 
cated, and  the  court  held  that  his  1)ond  of  in- 
demnity was  not  liable  for  damages  found 
against  him.  In  the  case  here,  defendant  in 
error,  Morrison,  as  sheriff,  turned  the  prop- 
«rty  over  as  directed  by  the  court,  and  on 
the  same  day,  and  by  his  petition  put  that 
fftct  in  issne,  and  offered  evidence  In  support 
thereof;  and,  without  doubt,  the  trial  court 
Bo  found,  and  for  all  of  which  plaintiffs  in 
error,  without  cause  or  authority,  here  com- 
plain. The  remaining  authority  cited  is  in 
support  of  the  proposition  tliat  by  reason  of 
the  fact  that  the  defendant  in  error,  as  sher- 
iff, did  not'  retain,  advertise,  and  sell  the 
property,  there  is  and  was  no  liability  on  the 
bond,  and  has  been  fully  answered. 

The  second  contention  or  argument  made 
by  plaintiffs  In  error  seems  to  complain  of  the 
fact  that  the  execution  aforesaid  was  returned 
to  a  Justice  of  the  peace  other  than  the  one 
that  issued  the  same.  We  take  it  that  this 
Sround  of  error  has  been  abandoned,  as  no 
reference  was  made  to  it  other  than  the 
attove.  It  would  seem  tliat  the  proceedings 
had  before  the  Justice,  in  setting  aside  the 
Judgment  be  had  rendered,  were  within  the 


provisions  of  section  8470  of  tlie  Revised  Stat- 
utes of  Wyoming,  and  that  the  changing  of 
the  venue,  and  recalling  of  the  execution  by 
the  Justice  who  obtained  Jurisdiction  by  rea- 
son of  the  change,  were  within  -  the  provi- 
sions of  our  statutes.  As  has  already  been 
said,  the  record  shows  no  complaint  of  those 
orders. 

As  to  the  fourth  ground  of  argument  w 
contention  made  by  plaintiffs  in  error,  as 
above,  we  find  that  it  has  been  fully  and 
clearly  discussed.  In  the  case  of  Lovejoy  v. 
Murray,  3  Wall.  1,  Mr,  Justice  MiUer  delivered 
the  opinion  of  the  court;  and  we  give  his  lan- 
guage in  that  part  of  the  opinion  that  is  per- 
tinent here:  "The  record  before  us  raises 
three  questions,  all  of  which  depend  upon  the 
principles' of  the  common  law  exclusively  for 
their  solution.  We  will  consider  them  in  the 
order  in  which  they  -  naturally  arose  on  the 
trial,  ond  in  which  also  they  have  been  ar- 
gued: (1)  Did  the  defendants,  in  giving  a 
bond  of  indemnity  to  the  sheriff,  thereby  be- 
come liable  as  Joint  trespassers  with  him  in 
the  proceedings  under  the  attachment?  The 
question  arises  upon  the  ^hypothesis  that  a 
writ  of  attachment  was  Issued  in  favor  of 
the  present  defendants  against  one  O.  H. 
Pratt,  which  was  wrongfully  levied  by  the 
sheriff  on  property  of  the  present  plaintiff. 
The  bond  of  Indemnity  given  by  the  present 
defendants  recites  upon  its  face  that  the  sher- 
iff has  already  levied  the  attachment  and 
there  is  nothing  in  the  case,  except  the  bond, 
to  show  that  in  making  the  levy,  or  in  any- 
thing done  by  the  sheriff  prior  to  the  giving 
of  the  bond,  he  acted  under  the  direction  or 
instruction  of  the  defendants,  or  at  their  re- 
quest That  the  attaching  creditor  is  not  an- 
swerable for  the  act  of  the  <fflcer,  unless 
he  in  some  manner  into^eres  so  as  to  make 
himself  liable,  must  be  conceded.  And,  un- 
less the  defendants  have  so  Interfered  In  this 
case  as  to  incur  this  responsibility,  the  ac- 
tion cannot  be  sustained.  It  is  contended  by 
counsel  that  a  trespass  cannot  be  ratified, 
like  a  contract  ao  as  to  make  the  party  liable 
ab  initio;  but  it  is  not  necessary  to  decide,  in  ' 
this  case,  whether  the  defendants,,  by  giving 
the  bond,  became  liable  for  what  hod  been 
done  previous  to  that  time.  It  is  sufficient  If 
they  become  liable  for  what  was  done  by  the 
sheriff  after  they  gave  the  instrument.  The 
trespass  complained  of  was  a  continuing  tres- 
I>ass,  and  consisted  of  a  series  of  proceedings 
ending  in  the  sale  of. the  plaintiff's  property 
under  execution.  At  the  time  the  bond  was 
given,  the  sheriff  had  merely  taken  possession 
of  the  goods  under  the  attachment.  No  great 
injury  had  probably  been  done.  The  demand 
for  Indemnity,  and  the  giving  of  it  by  the 
defendants,  proceeded  upon  the  supposition 
that  the  sheriff  would  without  It  go  no  fur- 
ther in  that  direction,  but  would  give  up  the 
property  to  the  claimant,  the  present  plaintiff, 
and  make  his  peace  on  the  best  terms  he 
could.  By  the  present  statute  of  Iowa,  he 
had  a  right  to  do  this,  if  the  plaintiff  In  at- 


Digitized  by 


Google 


918 


67  PACIFIC  REPORTER. 


fVVvo. 


tachment  refused  to  assume  the  hazard  of  In- 
demnifying him.  And,  If  there  were  no  stat- 
ute, he  had  the  ilghi  to  deliver  the  property 
to  the  claimant,  and  risk  a  suit  by  the  plain- 
tiff in  attachment,  r&ther  than  a  contest  with 
a  rightful  claimant  of  the  goods.  The  giv- 
ing of  the  bond  by  the  present  defendants 
must  therefore  be  held  equivalent  to  a  person- 
al interference  in  the  course  of  the  proceed- 
ing, by  directing  or  requesting  the  sheriff  to 
bold  the  goods  as  if  they  were  the  property 
of  the  defendants  in  attachment.  In  doing 
this  they  assumed  the  direction  and  control 
of  the  sheriff's  futm-e  action,  so  far  as  it 
might  constitute  a  trespass;  and  they  became 
to  that  extent  the  principals,  and  he  their 
agent,  In  the  transaction.  This  made  them  re- 
sponsible for  the  continuance  of  the  wrongful 
possession,  and  for  the  sale  and  conversion  of 
the  goods,— in  other  words,  for  all  the  real 
damages  which  plaintiff  sustained.  The  first 
question  must  therefore  be  answered  in  the 
affirmative."  An  examination  of  this  record 
clearly  shows  that  the  defendant  in  error,  as 
sherift,  acted  promptly,  and,  as  was  believed, 
in  the  Interest  of  the  principal  in  the  indem- 
nity bond;  and.  If  his  acts  were  wrongful,  the 
plaintiffs  in  error,  as  sureties  on  said  bond, 
were  fully  advised  In  the  premises  at  the  time 
they  became  such  sureties.  In  the  first  place, 
the  bond  is  for  all  damages  that  may  accrue 
to  said  sheriff  In  the  premises,  and  Is  not 
limited  to  damages  after  levy,  or  after  the 
making  of  the  bond.  The  recitation  that  said 
sheriff  win  retain  possession  and  advertise 
and  sell  is  simply  that  he  shall  perform  his 
duty  aa  an  officer  under  the;  law.  He  has 
done  that.  The  Judgment  for  damages  against 
the  sheriff  Is  not  devisable,— Is  not  before  this 
court;  and  we  cannot,  even  if  It  were  neces- 
sary or  proper,  consider  the  items  which  went 
to  make  up  the.Judgment  against  him.  The 
condition  that  the  sheriff  retain  possession  of, 
and  advertise  and  sell,  the  property,  was 
fully  complied  with,  so  far  as  he  was  author- 
ized to  do  so.  He  retained  It  until  the  exe- 
cution became  null  and  of  no  further  force. 
The  surrender  of  the  property  occurred  through 
no  fault  of  his.  The  plaintiffs  in  error  have 
no  right  to  complain  that  said  defendant  in 
error,  after  the  execution,  by  virtue  of  which, 
alone,  he  took  and  retained  possession,  had 
been  vacated  by  the  setting  aside  of  the  Judg- 
ment upon  which  It  was  issned,  surrendered 
the  property  and  returned  said  execution,  as 
he  was  lawfully  required  to  do.  Had  he 
done  otherwise,  this  bond  would  not  have  pro- 
tected him;  nor  could  a  bond  have  been 
made  that  would  have  done  so,  wiAet  the 
circumstances.  It  was  not  necessary  for  him 
to  consult  with  or  obtain  permission  from  the 
principal  or  sureties  on  the  bond  to  do  the 
only  thing  he  or  they  could  do  at  that  time 
imder  and  by  virtue  of  said  execution.  To 
say  that  because  the  bond  indemnified  against 
damages  resulting  from  the  retention,  adver- 
tisement, and  sale  of  the  property  levied  upon, 
and  that  after  retention,  and  before  adver- 


tisement and  sale,  by  operation  of  law  the  exe- 
cution became  worthless,  and  under  It  no  ad- 
vertisement and  sale  could  be  made,  and  for 
that  reason  the  bond  was  not  liable,  Tvoiild 
be  the  same  as  saying  that  there  was  no 
liability  on  such  a  bond  after  such  retention, 
if  the  property  had  been  taken  from  the  sheriff 
on  a  writ  of  replevin.  We  discover  no  er- 
ror in  this  case,  and  the  Judgment  is  affirmed. 

POTTER,  0.  J.,  and  CORN,  J.,  concur. 


(8  Wro.  3U) 

HOLGATE  V.  DOWNER. 

(Supreme  Court  of  Wyoming.     June  30,  1890.) 

PLKADINO— PARTNERSHIP— FIRM   CHECKS— 
NOTICE— COSTS. 

1.  Where  the  new  matter  set  out  in  an  answer 
does  not  constitute  a  defense  to  plaintiff's  cauM- 
of  action,  the  objection  thereto  should  be  by 
demurrer,  and  not  by  a  motion  to  strike  out. 

2.  H.  agreed  with  defendant  to  furnish  a  cer- 
tain amount  of  money,  and  to  personally  pur- 
chase cattle  with  the  partnership  funds.  De- 
fendant  deposited  his  share  of  the  capital  in 
the  firm  name,  and  they  also  deposited  in  tht- 
firm  name  a  sum  secured  as  an  advancement,  for 
which  they  gave  their  bond;  but  before  the  cat- 
tle were  purchased,  or  any  other  thing  done  io 
consummate  the  agreement,  H.  withdrew  tb»- 
funds  secured  on  the  bond,  and  also  a  part  of 
the  share  contributed  by  defendant,  and  ab- 
sconded.   Belli  not  to  constitute  a  partnership. 

3.  Defendant  and  H.,  pursuant  to  an  executo- 
ry agreement  to  form  a  partnership,  borrowed 
$1,500.  and  deposited  it  in  the  firm  name.  De- 
fendant also  deposited  $1,000,  on  the  under- 
standing that  H.  was  to  furnish  a  like  sum.  U. 
drew  Sl,500  from  the  fund  so  deposited  beforN 
he  had  furnished  his  share  of  the  capital,  an.l 
before  any  other  thing  had  been  done  to  con- 
summate the  partnership,  and  absconded.  H<' 
also  drew  a  check  for  $150,  payable  to  plain- 
tiff, which  was  paid  by  the  bank.  Held  that, 
though  it  was  not  shown  that  his  $1,500  check 
withdrew  the  identical  funds  deposited  as  th.- 
proceeds  of  the  loan,  as  there  was  no  partner- 
ship relation  between  defendant  and  H.  the 
$150  check  was  drawn  on  the  individual  funds 
of  defendant,  and  would  constitute  a  counter- 
claim in  his  favor  in  an  action  by  plaintiff. 

4.  A  firm  check  given  by  one  of  the  parties 
to  his  wife  is  notice  to  her  that  the  funds 
against  which  it  is  drawn  are  not  his  individual 
funds. 

5.  Rev.  St.  1887,  $  3145.  which  provides  that, 
where  a  judgment  is  reversed  in  part  and  affirm- 
ed in  part,  the  court  may  apportion  the  costs 
between  the  parties  in  such  manner  as  it  deems 
equitable,  applies  only  to  costs  accruing  on  error, 
and  not  to  cases  taken  by  appeal  from  a  jn^- 
tice's  coiut,  and  tried  de  novo  in  the  district 
court. 

6.  Under  Rev.  St.  1887,  S  26&5,  which  provides 
that  costs  are  to  be  allowed,  of  course,  to  plain- 
tiff on  a  judgment  in  his  favor  for  the  recov- 
ery of  money,  and  section  2698,  which  provides 
that,  if  the  judgment  is  for  less  than  $100,  nn- 
less  the  recovery  be  reduced  below  that  sum  by 
counterclaim  or  set-off,  each  party  is  required 
to  pay  his  own  costs,  plaintiff,  on  a  judgment  in 
his  favor  for  $120,  after  the  allowance  of  a 
counterclaim,  is  entitled  to  costs. 

Error  to  district  court,  Sheridan  countx; 
Joseph  L.  Stotts,  Judge. 

Action  by  R.  M.  Holgate  against  George 
Downer  on  a  promissory  note.  Defendant 
pleaded  a  set-off.  The  court  allowed  part 
of  defendant's  demand,  and  rendered  Judg- 
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ment  for  plaintiff  for  |120,  and  ordered  IJiat 
plaintiff  pay  the  costs.  Plaintiff  prosecuted 
error.    Modified. 

3.  F.  Hoop  and  Alvln  Bennett,  for  plain- 
tiff in  error. 

POTTER,  a  J.  Plaintiff  In  error,  E.  M. 
Holgate,  brought  suit  In  justice  court  upon  a 
promissory  note  for  |150,  executed  by  George 
Downer,  defendant  In  error,  dated  January 
1,  18&T,  and  payable  to  the  plaintiff  In  error 
90  days  after  date.  To  plaintlfTs  petition 
defendant  filed  an  answer,  as  follows: 
"Conies  now  the  defendant,  and,  for  his  an- 
swer to  the  petition  of  the  plaintiff  herein, 
admits  the  execution  and  delivery  of  the 
note  set  out  in  plaintiff's  petition,  but  de- 
nies each  and  every  other  allegation  in  plain- 
tiCTs  petition  contained.  And  as  a  further 
and  second  defense  to  the  petition  of  plain- 
tiff, and  by  way  of  cross  petition,,  counter- 
claim, and  set-off  thereto,  and  satisfaction 
and  payment  thereof,  the  defendant  says 
that  heretofore,  to  wit,  shortly  prior  to  the 
23d  day  of  July,  A.  D.  1696,  the  defendant 
entered  into  an  agreement  with  Henry  Hol- 
gate, the  husband  of  plaintiff,  whereby  de- 
fendant agreed  to  and  did  furnish  to  said 
Henry  Holgate  the  sum  of  $2,500,  for  the 
purpose  of  purchasing  and  dealing  in  live 
stock,  which  money  was '  deposited  to  the 
credit  of  Downer  and  Holgate  in  the  Bank 
of  Commerce,  Sheridan,  Wyo.,  and  at  the 
time  of  furnishing  said  funds  it  was  agreed 
and  understood  that  the  same  was  only  to  be 
used  for  the  purpose  of  purchasing  and  deal- 
ing in  cattle;  that  thereafter,  on  the  23d 
day  of  July,  A.  D.  1896,  said  plaintiff  became, 
and  now  is.  Indebted  to  the  defendant  In  the 
sum  of  $150,  money  of  said  defendant  paid 
to  plaintiff  by  said  Henry  Holgate,  her  hus- 
band, from  and  out  of  the  said  fund  of  $2,- 
500,  so  furnished  by  this  defendant  to  the 
said  Henry  Holgate,  which  money  was  re- 
ceived by  the  plaintiff  for  the  use  and  benefit 
of  this  defendant,  at  said  time  not  being  In- 
debted to  plaintiff  in  any  sum  whatever,  and 
the  money  so  received  by  plaintiff  being  the 
money  of  this  defendant.  Said  sum  of  $150 
has  not  been  paid,  nor  any  part  thereof,  and 
there  is  now  due  from  plaintiff  to  defendant 
said  sum  of  $150,  together  with  interest 
tliereon  from  the  23d  day  of  July,  A.  D.  1896, 
at  8  per  cent,  per  annum.  The  defendant 
further  says  that  the- execution  and  delivery 
of  the  note  sued  upon  In  plaintiff's  petition 
arose  and  grew  out  of,  and  pertains  to,  the 
transaction  hereinbefore  described,  wherein 
and  whereby  said  plaintiff  became  indebted 
to  the  defendant  as  above  stated.  Where- 
fore the  defendant  prays  that  plaintiff  take 
nothing,  and  that  this  defendant  have  and 
recover  of  and  from  said  plaintiff  said  sum 
of  $150,  together  with  interest  thereon  at 
8  per  cent,  per  annum  from  the  23d  day 
of  July,  1896."  To  the  second  defense  of 
tbifl  answer,  being  the  counterclaim  and  set- 


off, the  plahitlff  interposed  a  demurrer  on 
the  following  grounds:  (1)  That  the  court 
has  no  Jurisdiction  of  the  subject  thereof; 
(2)  that  the  defendant  has  no  legal  capacity 
to  recover  upon  the  same;  (3)  that  the  coun- 
terclaim or  set-off  is  not  of  the  character 
specified  in  section  2459,  Bev.  St.  1887;  (4) 
that  It  does  not  state  facts  sufficient  to  enti- 
tle the  defendant  to  the  relief  demanded. 
The  justice  overruled  the  demurrer,  and  > 
plaintiff  excepted.  Without  further  plead- 
ing on  the  part  of  plaintiff,  she  having  elect- 
ed to  stand  on  her  demurrer,  the  cause  was 
tried,  and,  upon  the  evidence  offered  by  de- 
fendant, Judgment  was  rendered  in  favor  of 
the  plaintiff  for  $150  and  costs.  The  defend- 
ant took  the  case,  by  appeal,  to  the  district 
court  of  Sheridan  county.  In  that  court 
plaintiff  submitted  a  motion  to  strike  out 
the  new  matter  contained  in  defendant's  an- 
swer and  cross  petition,  on  the  ground  that 
the  same  does  not  constitute  a  defense  to 
plalntitTs  cause  of  action.  •  The  motion  was 
overruled,  and  plaintiff  excepted,  and  a  re- 
ply was  filed  denying  generally  the  allega- 
tions of  new  matter  in  the  answer.  A  trial 
de  novo  was  had  without  a  Jury,  and  the 
court  found  $120,  with  interest  from  the  ma- 
turity of  the  note,  to  be  due  plaintiff,  and 
rendered  Judgment  accordingly,  but  ordered 
that  the  plaintiff  pay  all  the  costs  of  both 
courts.  It  is  evident,  from  the  finding  of 
the  court,  that  $30  was  allowed  the  defend- 
ant upon  the  counterclaim  and  set-off  plead- 
ed In  his  answer.  The  plaintiff  brings  the 
case  here,  assigning  as  error  the  overruling 
of  plaintiff's  motion  to  strike  the  new  mat- 
ter from  the  imswer;  the  admission  in  evi- 
dence of  the  transaction  set  up  in  the  an- 
swer;' the  allowance  of  a  set-off  to  the  de- 
fendant, and  the  order  requiring  plaintiff  to 
pay  all  the  costs;  and  the  overruling  of 
plaintiff's  motion  for  new  trial,  as  well  as 
her  motion  for  a  retaxation  of  costs.  The 
motion  to  retax  costs  did  not  proceed  upon 
any  objection  to  the  amount,  so  far  as  the 
motion  discloses,  but  was,  in  effect,  that 
they  be  taxed  against  the  defendant. 

The  motion  to  strike  out  was  properly 
overruled.  It  is  not  the  office  of  such  a  mo- 
tion to  assail  an  entire  cause  of  action  or 
defense  on  account  of  the  insufficiency  of  the 
facts  therein  contained.  An  objection  of 
that  character  should  be  raised  by  demurrer. 

On  behalf  of  the  plaintiff  In  error,  it  is 
contended  that  the  facts  do  not  entitle  the 
defendant  in  error  to  any  relief  In  this  ac- 
tion under  the  counterclaim  and  set-off 
pleaded  by  him.  In  the  consideration  of 
this  question,  it  will  be  necessary  to  review 
the  testimony  at  some  length.  The  facts 
concerning  the  ownership  of  the  money 
which  it  is  alleged  in  the  answer  that  the 
plaintiff  had  received  to  and  for  the  use  of 
the  defendant  are  to  be  gathered  entirely 
from  the  testimony  of  the  latter,  that  being 
the  only  evidence  relating  to  that  matter. 
It  seems  that  since  1892  the  defendant  and 
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Henry  Holgate,  the  latter  being  tbe  husband 
of  the  plaintiff,  had  been  partners,  although 
the  nature  of  their  partnership  business, 
prior  to  the  summer  of  1896,  is  not  disclosed. 
In  July,  1896,  some  sort  of  an  arrangement 
was  entered  into  between  them  for  the  pur- 
chase and  sale  of  cattle.  The  testimony 
does  not  reveal  any  connection  between  this 
deal  and  any  other  business  in  which  they 
may  have  beeii  jointly  interested,  and  it 
would  appear  that  the  transaction  of  1896 
was  an  independent  affair.  Indeed,  from 
anything  shown  by  the  record,  the  partner- 
ship -between  said  pai'ties  may  at  all  times 
have  consisted  of,  or  been  confined  to,  sep- 
arate transactions.  The  evidence  is  not  as 
full  and  satisfactory  as  we  should  have  de- 
sired with  regard  to  some  of  the  details  of 
the  arrangement  between  said  parties  in 
July,  1896.  When  aslced  what  business  re- 
lations, if  any,  he  had  with  Henry  Holgate 
in  the  summer  of  1886,  the  defendant  replied 
that  he  believed  he  was  In  partnership  with 
him  at  that  time.  Explaining  the  matter, 
he  stated  that  he  furnished  Holgate  with 
$2,S00  to  buy  some  cattle;  that  he  liad  put 
the  money  In  tbe  First  National  Bank  at 
Sheridan  to  fill  a  cattle  contract  they  had, 
and  that  the  understanding  was  the  money 
was  to  be  expended  for  cattle;  that.  Instead 
of  buying  cattle,  Holgate  drew  a  check  for 
$1,500  in  his  own  favor,  another  check  for 
$25  payable  to  one  Senff,  and  one  for  $150 
payable  to  his  wife  (the  plaintiff  In  error), 
and  "skipped  the  country."  The  counter- 
claim or  set-off  is  based  upon  the  receipt  of 
that  $150  by  the  plaintiff.  It  seems  the  cat- 
tle contract  was  with  the  firm  designated  as 
Kirby  &  Co.;  but  the  contract  is  not  in  the 
record,  nor  does  it  appear  to  have  been  in- 
troduced in  evidence,  and  its  precise  nature 
Is  in  no  way  disclosed.  Being  pressed  for 
further  particulars  respecting  the  $2,500  fur- 
nished by  him  as  stated,  the  defendant  tes- 
tified that  $1,500  of  the  amount  was  advan- 
ced by  KIrby  &  Co.  upon  tbe  cattle;  that  it 
was  made  by  check  to  Downer  &  Holgate, 
handed  to  defendant,  and  by  him  deposited 
in  the  bank  to  the  credit  of  Downer  &  Hol- 
gate, and  the  defendant  also  deposited  to 
tlie  same  credit  $1,000  of  his  own  money. 
He  further  stated  that  Holgate  was  to  ad- 
vance some  more  money,  but  failed  to  do  so. 
The  advance  by  Kirby  &  Co.  Is  also  referred 
to  in  the  testimony  as  a  loan,  and  defendant 
testified  that  he  supposed  that  he  and  Hol- 
gate borrowed  it  together,  and  entered  Into 
a  bond;  the  Inference  being  that  the  bond 
was  given  to  Kirby  &  Co.  as  security  for  the 
advance.  It  is  also  stated  that  the  bond 
was  also  signed  by  a  party  named  Senff, 
who  was  implicated  in  the  deal,  and  that 
defendant  signed  it  as  surety,  and  subse- 
quently paid  back  the  money,  partly  in  cash 
and  partly  In  cattle.  We  quote  the  following 
from  defendant's  testimony  on  cross-exam- 
ination: "Q.  Was  not  this  money  that  was 
deposited  to  your  credit,  was  not  that  fur- 


nished by  Kirby  &  Co.?  A.  $1,500  was  fur- 
nished by  Kirby  &  Co.,  and  I  paid  it  back. 
Q.  When?  A.  In  about  I  think.  Inside  of 
sixty  days  after  the  bond  was  given.  I  paid 
it  partly  in  cattle  and  paitly  in  money.  Q. 
At  the  time  it  was  deposited  In  the  bank  It 
was  deposited  by  Kirby  to  the  credit  of 
Downer  &  Holgate?  A.  He  made  the  check 
to  Downer  &  Holgate,  and  turned  It  over  to 
me,  and  I  deposited  it  In  the  bank.  Q.  Who 
borrowed  the  $1,500  of  Klrby?  A.  Why,  ' 
Holgate  and  me,  I  suppose.  We  made  tbe 
deal.  Q.  You  and  Holgate  borrowed  it  to- 
gether? A.  And  entered  Into  a  bond.  Q. 
Who  signed  the  bond?  A.  I  signed  the 
bond.  Q.  And  then  you  went  and  paid  It  by 
virtue  of  the  bond?  A.  A  fellow  by  tbe 
name  of  Senff  was  implicated  In  the  deal. 
I  think  he  signed  the  bond,  though  I  am  not 
sure.  He  signed  the  contract,  I  think,  and 
the  bond.  Q.  Were  you  one  of  the  princi- 
pals on  the  t>ond  or  surety?  A.  Surety.  Q. 
You  paid  the  money  by  virtue  of  being  sure- 
ty, did  you  not?  A.  I  was  a  partner  in  tbe 
deal,  too.  Q.  Didn't  Senff  and  Holgate  bor- 
row the  money  themselves,  and  you  sign 
merely  as  a  surety?  A.  No;  they  did  not. 
They  might  have  made  some  arrangements 
with  Klrby,  but  I  made  the  flnal  arrange- 
ments with  Klrby  myself.  I  don't  know 
what  arrangements  they  did  make.  Q.  Now, 
Senff  and  Holgate  borrowed  this  money,  did 
they  not,  and  you  signed  the  bond  as  surety 
on  the  16th  day  of  July,  1896?  A.  They 
made  the  deal,— that  Is,  made  the  contract, 
— but  when  it  came  to  the  bond  and  that 
part  of  It,  I  did  that  myself.  I  signed  the 
bond,  and  this  money  that  was  deposited  was 
turned  over  to  me.  The  check  was  turned 
over.  I  made  the  arrangements  at  the  bonk, 
and  Intended  to  pay  for  these  cattle.  In  this 
contract  I  was  not  known.  That  was  SenlT 
and  Holgate,  but  I  was  to  share  in  the  prof- 
its." In  response  to  questions  by  the  court, 
he  further  testified  as  follows:  "Q.  Do  I  nn- 
derstand  you  and  Holgate  entered  into  ar- 
rangements whereby  he  was  to  buy  cattle 
and  you  furnish  the  money?  A.  Yes,  sir. 
Q.  You  received  the  $1,500  on  the  contract? 
A.  Yes,  sir.  I  deposited  $1,000  of  my  own 
money,  and  he  had  drafts  amounting  to  $600 
or  $700,  and  be  said  he  would  take  the 
drafts  with  him,  and  that  la  the  reason  he 
didn't  deposit  them.  Q.  He  never  came 
back?  A.  No,  sir.  Q.  There  was  no  thins 
to  pay  against  your  $1,000  you  left  there? 
A.  No,  sir;  I  had  done  business  with  him  a 
good  while.  Q.  Did  I  understand  you  to  say 
that  he  was  to  put  money  against  that 
$1,000?  A.  Yes,  sir;  I  think  he  was  to  put 
up  $700,  and  I  told  him  I  would  put  up  mine 
and  he  could  put  in  his.  Q.  You  say  that 
he  didn't  put  up  any?  A.  Yes,  sir;  and  he 
made  a  draft  on  a  man  in  Buffalo  for  $1,500. 
Q.  What  became  of  the  $1,000?  A.  He  paid 
$150  to  her  [meaning  the  plalntlffl,  and  $25 
was  money  to  Senff,  and  the  balance  went 
back  to  me."    Counsel  then  asked  the  fol 
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lowing  question,  "Tbls  check  given  to  Mrs. 
Holgate  was  not  In  that  Individual  sum?" 
and  he  replied:  "Yes,  sir;  he  took  the 
$1,500  advanced,  and  then  b^an  to  check  on 
the  $1,000  I  put  there,  and  that  Is  the  check 
signed  by  Downer  &  Holgate.  It  was  de- 
posited In  the  name  of  Downer  &  Holgate, 
but  Holgate  had  not  a  dollar."  The  check 
received  by  the  plaintiff  was  signed  In  the 
name  of  Downer  &  Holgate,  per  "H.  H.," 
made  payable  to  themselves,  and  Indorsed 
In  the  same  way  to  R.  M.  Holgate.  Mrs. 
Holgate  received  It,  as  appears  from  her 
testimony,  in  a  letter  from  her  husband, 
wherein  he  directed  her  to  pay  with  It  what 
he  owed  George  Canfleld.  She  Indorsed  the 
check  to  Canfleld,  who  collected  the  inoney 
thereon,  presumably  paid  himself  out  of  the 
proceeds,  and  returned  not  to  exceed  $30  to 
the  plalntift.  At  that  time  Henry  Holgate 
was  not  Indebted  to  the  plaintiff. 

Before  discussing  the  character  of  the  re- 
lations between  the  defendant  and  Henry 
Holgate  In  this  cattle  deal,  and  the  former's 
Interest  In  the  money  deposited  and  that  re- 
ceived by  the  plaintiff,  it  will  be  well  to  ad- 
vert briefly  to  the  testimony  regarding  the 
giving  of  the  note  upon  which  suit  waa 
brought.  Shortly  after  the  payment  by  the 
bank  of  the  check  tor  $150,  the  defendant 
demanded  that  sum  from  the  plaintiff,  and 
she  refused  to  pay  it  The  defendant  testi- 
fied that  the  reason  she  gave  for  her  refusal 
was  that,  by  the  payment  of  the  check,  she 
might  be  Implicated  in  the  $1,500  matter. 
The  plaintiff,  however,  denied  having  ac- 
knowledged any  liability  for  the  money,  and 
testified  that  she  declined  payment  because 
she  did  not  know  that  she  owed  the  defend- 
ant anything.  Afterwards  she  loaned  the 
defendant  $150,  and  took  his  note  therefor, 
payable  in  90  days,  which  was  renewed  at 
maturity  for  a  like  period,  and  the  suit  was 
brought  upon  the  latter  note.  The  parties 
differ  somewhat  in  their  explanation  of  the 
note  transaction.  The  defendant  endeavore'd 
to  make  It  appear  that  the  money  waa  given 
him  in  payment  for  the  check;  but,  in  con- 
nection with  the  plaintiff's  positive  denial  of 
tbls,  the  giving  of  the  note  would  seem  to 
clearly  establish  that  the  transaction  was  a 
loan,  pure  and  simple.  It  was  made'  from 
her  own  money,  and  she  says  that  she  of- 
fered the  defendant  a  larger  amount,  as  he 
stated  he  needed  some  funds  at  that  time, 
but  he  informed  her  he  could  get  along  with 
the  $130.  The  plaintiff's  testimony  Is  cor- 
roborated to  some  extent  by  another  witness, 
who  was  in  an  adjoining  room  when  the  note 
was  first  given,  and  heard  Mrs.  Holgate  say 
to  defendant  that  she  would  loan  him  $150, 
and  take  his  note,  but  did  not  hear  anything 
said  about  the  check.  The  trial  court  evi- 
dently regarded  the  transaction  between 
plaintiff  and  defendant  as  a  loan,  and  we 
think  correctly  so.  It  possesses  no  charac- 
teristics of  a  payment  of  an  existing  liability. 

The  first  question  for  our  determination  Is 


whether  the  district  court  erred  in  its  allow- 
ance of  $30  to  the  defendant  upon  his  plea 
of  counterclaim  and  set-off.  It  is  contended 
on  behalf  of  plaintiff  In  error  that  the  claim 
set  up  by  the  defendant  Is  not  one  upon 
which  he  would  be  entitled  to  a  Judgment 
ogainst  the  plaintiff,  tot  the  reason  that  it  is, 
if  anything,  a  joint  demand  of  Holgate  and 
himself  as  co-partners.  It  is  strenuously 
urged  th&t  they  were  partners,  and  the  mon- 
eys deposited  In  the  bank  were  partnership 
funds.  It  is  no  doubt  the  general  rule,  well, 
established,  both  in  law  and  equity,  that 
Joint  and  separate  debts  cannot  be  set  off 
against  each  other.  Pom.  Rem.  &  Rem. 
Rights,  §!  755,  756;  Spoffcwd  v.  Rowan,  124 
N.  Y.  108,  26  N.  R  S60;  Coleman  v.  Elmore, 
31  Fed.  391;  Wagner  v.  Stocking,  22  Ohio 
St  297.  In  SpoffMd  V.  Howan,  supra,  the 
court  said:  "At  law,  a  Joint  debt  cannot  be 
set  off  against  a  separate  debt,  or,  ccHiverse- 
ly,  a  separate  debt  agahist  a  Joint  debt  and 
equity  will  only  Interpose  under  circum- 
stances In  which  it  is  necessary  in  order  to 
save  the  claim  of  a  party,  and  to  do  this  the 
facts  must  be  alleged  entitling  the  party  to 
equitable  relief."  And  this  rule  Is  frequent- 
ly  applied  to  cases  of  partnership.  See  1 
Lindl  Palrtn.  291-293;  2  Bates,  Partn.  Sf 
1076-1084;  Coleman  v.  ISmore,  supra.  If 
the  debt  claimed  to  be  due  from  the  plaintiff 
for  the  money  received  by  her  upon  the  check 
aforesaid  is  due  to  a  partnership  composed 
of  the  defendant  and  Henry  Holgate,  it  may 
be  assumed  that  the  same  could  not  be  used 
as  a  set-off  in  this  action  upon  a  note  due 
from  the  defendant  individually.  The  vital 
question,  therefore,  is  whether,  as  to  th6 
money  received  by  the  plaintiff,  the  defend- 
ant and  Holgate  were  partners;  in  other 
words,  whether  they  were  partners  inter  se. 

There  can  be  no  doubt  but  that  the  partlra 
expected  to  form  a  partnership  for  the  one 
transaction.  Now,  a  partnership,  as  between 
the  parties  themselves,  never  results  by  im- 
plication or  operation  of  law.  It  must  rest 
upon  voluntary  contract  As  to  third  per- 
sons dealing  with  a  suppoeed  firm,  one  may 
by  bis  acts  render  himself  liable  as  a  part- 
ner, although  not  one  in  fact  Ralnsford  v. 
Massengale,  5  Wyo.  1,  36  Pac.  774.  But  in- 
ter se  there  must  be  a  lawful  and  valid 
agreement  to  enter  into  partnership,  and  the 
contract  must  be  executed.  An  executory 
contract  to  form  a  partnership  is  not  a  part- 
nership. T.  Pars.  Partn.  p.  6;  1  Bates, 
Partn.  §!  2,  3,  78.  And,  like  all  other  con- 
tracts, it  must  be  founded  upon  a  considera- 
tion either  of  mutual  promises  or  c(Mitriba- 
tions.  Id.  S  2.  Mr.  Bates,  in  the  sectlcm 
Just  cited,  says:  "A  mere  promise  by  one 
person  that  another  shall  share  in  the  profits 
of  his  enterprises,  where  the  other  furnishes 
no  capital  or  labor,  or  otherwise  promotes  the 
common  enterprise,  is  void;"  and  he  dtea 
Mitchell  V.  O'Xeale,  4  Xev.  504;  Heyhoe  ▼. 
Burge,  9  C.  B.  431. 

In  Xapoleon  v.  State,  3  Tex.  Apt>.  522,  tlie 
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defendant,  who  was  indicted  for  embezzle- 
ment and  convicted,  bad  been  negotiating  for 
the  hiring  of  a  car  to  attend  a  picnic.  One 
Ransom  agreed  with  defendant  for  each  of 
them  to  raise  an  equal  amount  of  money  for 
the  purpose  of  hiring  the  car,  and  providing 
confectionery,  to  attend  said  picnic  in  a  Joint 
adventure.  Ransom  furnished  defendant 
with  a  certain  sum,  with  the  understanding 
that  the  defendant  would  contribute  a  lili^e 
amount,  and  give  his  personal  attention  to 
the  business,  the  parties  to  share  alike  In  the 
profits  or  loss.  Defendant  failed  to  hire  the 
car,  and  did  not  provide  his  share  of  the 
money,  but  he  aiH>ropriated  to  his  own  use 
the  money  advanced  by  Ransom  without  the 
latter's  consent.  The  judgment  of  convic- 
tion was  sustained  on  the  ground  tliat  there 
had  not  been  a  consummation  of  the  partner- 
ship. The  court  said:  "In  this  case  the 
partnership  was  never  consummated.  The 
appellant  did  nothing  in  the  performance  of 
the  conditional  agreement.  The  precedent 
conditions  were  that  he  was  to  hire  a  car  and 
furnish  half  of  the  capital,  etc.;  but,  after 
defendant  got  Ransom's  money,  he  appro- 
priated it  to  his  own  use,  and  abandoned  the 
enterprise.  No  one  of  the  conditions  preced- 
ent were  performed  by  defendant  Then 
there  was  no  partnership." 

In  Hobart  v.  Ballard,  31  Iowa,  521,  one 
claiming  to  be  a  member  of  a  partnership  ap- 
plied for  a  dissolution  and  appointment  of  a 
receiver.  The  plaintiff  paid  in  some  of  the 
capital  agreed  on,  but  the  court  found  It  was 
contemplated  by  the  parties  that  the  entire 
sum  should  be  paid  within  a  short  time,  and 
that  there  was  to  be  no  sharing  of  profits 
until  the  contract  for  the  payment  of  the 
money  should  have  been  fully  performed. 
The  court  held  that  an  existing  partnership 
was  not  shown. 

In  James  v.  Stratton,  32  III.  202,  two  par- 
ties had  undertaken  to  purchase  cattie  on 
Joint  account,  each  to  furnish  a  portion  of 
the  funds  for  that  purpose.  One  of  them 
failed  to  famish  his  part,  and  the  other,  on 
his  own  account,  obtained  the  necessary 
means,  and  paid  for  all  the  cattle.  Some  of 
the  cattle  contracted  for  was  on  Joint  account 
of  both  parties,  and  the  former  was  to  send 
a  certain  sum  to  pay  for  his  interest  in  the 
cattie  to  be  purchased,  but  failed  to  do  so, 
and  the  latter  was  obliged  to  borrow  the 
money  to  make  that  payment,  which  he  did, 
and  shipped  the  cattle  in  his  own  name. 
Though  the  parties  had  informed  the  person 
acting  for  them  in  purchasing  the  cattie  that 
they  were  partners,  a  verdict  which  disre- 
garded that  statement,  and  treated  tlie  mat- 
ter as  an  agreement  for  a  partnership  not 
consummated,  was  upheld. 

In  Hubbell  v.  Woolf.  15  Ind.  204,  where 
there  had  been  a  proposal  for  a  partnership, 
and  some  money  advanced  towards  it,  but 
the  agreement  had  not  been  signed,  tlie  court 
«aid:  "That  the  money  thus  advanced  did 
not  constitute  the  parties  advancing  it  part- 


ners we  think  clear.  They  might,  undoubted- 
ly, recover  It  back,  the. proposed  agreement 
for  a  partnership  not  being  perfected;  bat 
it  would  not  make  them  partners,  even  as  be- 
t^veen  themselves  and  the  world,  for  it 
would  not  entitie  them  to  any  share  of  the 
profits  of  the  proposed  business."  See,  also, 
Hoile  V.  York,  27  Wis.  209. 

It  may  be  considered  as  well  settied  that, 
if  the  performance  of  certain  things  Is  a 
condition  precedent  to  the  existence  of  the 
partnership,  the  parties  are  not  partners  un- 
til these  are  performed.  1  Bates,  Partn.  f 
83;  Reboul  v.  Chalker,  27  Conn.  114;  Met- 
calf  V.  Redmon,  43  III.  264;  and  see  Martin 
V.  Baird,  175  Pa.  St.  540,  34  AtL  809. 

It  is  impossible  to  connect  the  transaction 
of  July,  1896,  between  Downer  and  Holgate, 
with  any  former  business  dealings  between 
them.  There  is  absolutely  nothing  In  the 
evidence  which  shows  that  they  were  at  all 
related.  The  contemplated  purchase  of  cat- 
tie  stands  out,  so  far  as  appears  from  the 
record,  entirely  independent  of  any  previous 
business  In  which  they  may  have  been  Joint- 
ly or  separately  Interested.  The  uncontra- 
dicted testimony  of  the  defendant  shows 
clearly  that  Holgate  was  to  contribute  to 
the  joint  capital  to  be  employed  in  the  cat- 
tle purchase,  and  he  was  personally  to  attend 
to  the  buying  of  the  cattle.  Instead  of  doing 
eitlier,  he  absconded,  and  abandoned  the 
proposed  enterprise.  He  did  not  devote  his 
money,  nor  any  part  of  it,  to  the  prosecution 
of  the  business,  nor  for  the  Joint  I)eneflt  of 
the  parties.  He  did  not  buy  the  cattie  as 
contemplated,  nor  any  of  them.  Suppose, 
now,  that  the  defendant,  on  account  of  Hol- 
gate's  conduct,  had  gone  on  and  bought  the 
cattie  with  his  own  means,  and  filled  the 
contract  with  Kirby  &  Co.;  would  Holgate 
have .  been  entitled  to  share  in  the  profits 
of  the  transaction?  We  think  not  It  must 
be  remembered  that  Holgate  not  only  neg- 
lected to  furnish  any  money  of  his  own,  but 
that  he  withdrew  from  the  common  fund 
already  provided  an  amount  equal  to  the  sum 
advanced  by  Kirby  &  Co.  Hence,  If  Holgate 
had  arranged  for  such  advance,  or  had  been 
at  all  instrumental  In  procuring  it,  be,  almost 
immediately,  withdrew  it,  and  appropriated 
it  to  his  own  use.  It  is  npt  clear,  however, 
that  he  had  even  signed  the  bond.  But 
had  he  originally  contributed  that  money 
from  his  own  means,  the  effect  would  have 
been  the  same.  Having  taken  it  from  the 
fund,  and  personally  appropriated  it,  as  he 
did,  entirely  abandoning  the  contemplated 
enterprise  before  anything  had  been  done 
towards  its  prosecution,  or  any  steps  taken 
to  make  the  purchase  in  which  the  money 
was  to  be  invested,  we  would  not  be  inclined 
to  treat  it  as  a  contribution  by  him  to  the 
Joint  capital.  It  would  be  a  strange  doctrine 
If  one  who  has  agreed  to  enter  into  a  part- 
nership for  the  prosecution  of  a  certain  busi- 
ness, or  a  single  adventure,  could,  by  putting 
in  some  money  on  one  day  to  cover  his  agreed 
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contribution,  immediately,  or  before  the  busi- 
ness la  commenced,  take  It  back,  and  refuse 
to  have  anything  further  to  do  with  the 
business  which  had  been  contemplated,  and 
refuse  to  perform  any  other  duty  Incumbent 
upon  him  In  the  matter,  and  afterwards  suc- 
cessfully claim  that  he  Is  a  partner,  and  en- 
titled to  a  share  of  the  profits,  if  the  business 
or  adventure  should  be  carried  out  by  the 
other  party  with  whom  he  had  agreed  to 
become  associated. 

The  fact  that  Downer  did  not  himself 
make  the  proposed  purchase  of  cattle  does 
not  better  Holgate's  situation.  The  former 
was  under  no  obligation  to  the  latter,  under 
the  circumstances,  to  do  so.  He  did  repay 
the  advance  of  Klrby  &  Co.  for  which  he  had 
become  personally  liable  by  the  signing  of 
the  bond  as  surety,  it  does  not  appear  that 
the  Kirby  contract  was  a  partnership  trans- 
action. Indeed,  It  was  made  by  Holgate  In 
connection  with  another  party  named  Sentf, 
and  the  defendant  was  unknown  In  it.  Had 
It  been  fulfilled,  the  latter  was  to  have  a  share 
in  the  profits  on  account  of  his  agreed  con- 
tribution in  money.  The  evidence  does  not 
disclose  whether  the  arrangement  by  which 
defendant  was  to  share  in  the  profits  was 
made  before  or  after  the  contract  with  Kirby 
had  been  made  by  Holgate  and  Senft.  The 
Inference  may  be  readily  drawn  that  defend- 
ant was  not  drawn  into  the  business  until 
after  the  making  of  the  contract.  Whatever 
the  fact,  may  be,  that  contract  could  have 
been  made  by  Holgate  and  Senff,  and  the 
bond  given  and  signed  by  Downer,  in  the 
absence  of  any  partnership  between  Downer 
and  Holgate,  or  any  agreement  therefor; 
and,  had  there  been  an  agreement  at  the  time 
for  a  future  partnership,  the  making  of  the 
Kirby  contract  does  not  necessarily  Indicate 
a  beginning  of  the  partnership. 

The  fact  that  the  money  advanced  by 
Kirby  &  Co.  and  that  furnished  by  the  de- 
fondant  was  deposited  in  the  bank  to  the 
credit  of  Downer  &  Holgate  is  not  sufficient, 
in  itself,  to  establish  the  actual  commence- 
ment or  launching  of  the  projected  partner- 
ship. It  Is  equally  as  consistent  with  an 
agreement  or  understanding  for  a  future 
partnership,  and  the  other  circumstances 
must  also  be  taken  into  consideration  to 
determine  the  ultimate  fact  whether  or  not 
there  was  then,  or  when  the  plaintiff  received 
the  check,  an  existing  partnership. 

We  are  of  the  opinion  that  the  evidence 
may  fairly  be  considered  as  showing  that 
the  partnership  had  not  been  consummated. 
Indeed,  It  seems  to  us  to  clearly  establish 
that  fact.  However,  that  having  been  the 
conclusion  of  the  learned  court  below,  we 
are  certainly  not  prepared  to  say  that  the 
finding  Is  so  clearly  against  the  evidence 
as  to  require  a  reversal  or  modification  of  the 
judgment  on  that  ground. 

It  was  suggested,  in  a  question  to  defendant 
on  cross-examination,  that  the  check  sent  by 
Holgate  to  the  plaintiff  was  not  upon  the 


Identical  money  or  sum  deposited  by  defend- 
ant from  his  own  means.  We  deem  It  un- 
necessary to  distinguish  between  the  money 
advanced  by  Kirby  &  Co.  and  that  furnished 
by  the  defendant  Nor  do  we  regard  the 
fact  at  all  material  that,  having  become 
mingled  In  one  account  at  the  bank,  it  is 
impossible  to  separate  the  deposits  so  as  to 
say  whether  Holgate  drew  out  the  Identical 
money  contributed  by  Downer  or  that  ad- 
vanced by  Klrby  &  Co.  By  the  deposits 
the  title  to  the  money  passed  to  the  bank, 
and  the  relation  of  debtor  and  creditor  was 
created  between  the  bank  and  the  depositor. 
The  bank  was  undoubtedly  protected.  In  the 
absence  of  notice  to  the  contrary,  In  paying 
checks  drawn  upon  the  account  In  the  name 
of  Downer  &  Holgate  by  the  latter.  In 
all  reasonable  probability,  not  any  of  the 
Identical  money  deposited  was  paid  out  upon 
Holgate's  checks.  A  sum  equal  to  that  ad- 
vanced by  Kirby  having  been  drawn  out  by 
Holgate,  bis  abandonment  of  the  business 
left  Downer  solely  entitled  to  receive  the 
money  represented  by  the  balance  of  the 
account  at  the  bank.  If  there  was  no  part- 
nership, Holgate  had  no  Interest  In  the 
funds  remaining  In  the  bank,  and  the  claim 
against  the  plaintiff  for  the  money  received 
by  her  ont  of  those  funds  would  not  be  onp 
held  by  the  defendant  and  Holgate  Jointly. 

While  we  are  far  from  holding  that  no  • 
liability  would  attach  to  the  plaintiff  in  the 
absence  of  notice,  the  check  received  by 
her  was  signed  In  such  a  manner  as  to  put 
her  upon  inquiry.  She  certainly  knew  that 
it  did  not  represent  individual  funds  of  her 
husband.  We  are  therefore  of  the  opinion 
that  there  was  no  error  In  allowing  the  $30 
to  defendant  upon  his  plea  of  set-off. 

Although  the  Judgment  was  In  favor  of  the 
plaintiff  for  $120  and  Interest,  the  trial  court 
ordered  that  she  pay  the  costs  of  both  the 
Justice  and  district  courts.  We  observe  no 
statutory  provision  authorizing  this.  Section 
3145,  Rev.  St.  1887,  which  provides  that, 
when  a  Judgment  Is  reversed  in  part  and 
affirmed  in  part,  the  court  may  apportion 
the  costs  between  the  parties  In  sucli  man- 
ner as  It  deems  equitable,  applies,  in  the 
first  place,  only  to  the  costs  accruing  on 
error  (Cartwright  v.  Sole,  16  Ohio,  316);  and, 
in  the  second  place.  It  is  only  applicable  to 
proceedings  in  error,  and  does  not  govern 
or  relate  to  cases  taken  by  appeal  from  a 
Justice  of  the  peace  to  the  district  court,  and 
there  tried  de  novo.  When  not  otherwise 
provided  by  statute,  costs  are  to  be  allowed, 
of  course,  to  the  plaintiff  upon  a  Judgment 
in  his  favor,  'In  actions  for  the  recovery  of 
money  only  or  for  the  recovery  of  specific 
real  or  personal  property.  Rev.  St.  1887,  { 
2695.  If,  however,  the  Judgment  -  should  be 
less  than  $100,  unless  the  recovery  be  reduced 
below  that  sum  by  counterclaim  or  set-off, 
each  party  is  required  to  pay  his  own  costs. 
Id.  §  2686.  Where  the  plaintiff  recovers  $100 
or  more,  after  the  allowance  of  a  counter- 
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claim,  be  Is  entitled,  of  course,  to  recover 
costs.  Beaton  t.  Radford,  40  Ohio  St.  106. 
It  is  clear,  therefore,  that  the  judgment  in 
favor  of  the  plaintiff  should  have  included 
costs.  The  Judgment  will  be  modified  as  to 
costs,  and  the  cause  will  be  remanded  to  the 
district  court,  with  directions  to  vacate  that 
part  of  its  order  requiring  the  plaintiff  to  pay 
the  costs,  and  to  award  the  plaintiff  a  judg- 
ment for  her  costs  in  both  courts.  Judgment 
modified. 

CORN  and  KNIGHT,  JJ.,  concur. 


(8  Wyo.  161) 


BOSS  V.  STATE. 


(Snpreme  Court  of  Wyoming.    June  30,  1899.) 

HOMICIDE  —  COMPETENCY  OF  PROSKCUTINO 
ATTORNEY— ARGUMENTS  AND  CONDUCT  OF 
COUNSBlr-BVIDENCH:— WITNESSES— INSTRUC- 
TIONS—COMPETENCY  OP  JUD0B^IURI8DIC- 
TION  —  ORDER  OF  COMMITMENT  —  APPBAI.— 
REVIEW. 

1.  Assiiainients  of  error  not  called  to  the  at- 
tention of  the  trial  court  by  a  motion  for  a  new 
trial  will  not  be  considered. 

2.  Const,  art.  3,  §  8,  providing  that  "no  sen- 
ator or  representjitiye  shall  during  the  term  for 
which  he  was  elected,  be  appointed  to  any  civil 
office  under  the  state,"  does  not  prevent  a  mem- 
ber of  the  legislature,  who  is  a  meml>er  of  the 
bar,  from  assisting  in  the  prosecution  of  a,  cer- 
tain case. 

3.  An  attorney,  who  was  district  jndge  at  the 
time  a  murder  was  committed,  and  who  as  such 
had  refused  bail  to  the  murderer,  although  the 
court  commissioner  had  recommended  that  bail 
be  taken,  is  not  disqualified  to  assist  in  the  sub- 
sequent prosecution  of  the  murderer,  on  the 
ground  that  he  is  prejudiced. 

4.  Before  the  trial  an  attorney  for  the  prose- 
cution asked  defendant's  witnesses  to  talk  with 
him  in  private  and  tell  him  what  they  knew  of 
the  case,  which  they  refused  to  do.  It  was  not 
charged  that  he  attempted  to  influence  their 
testimony,  and  tlie  court  made  an  order  prohibit- 
ing the  counsel  from  interfering  with  defend- 
ant's witnesses.  Held,  that  an  order  excluding 
the  attorney  from  participation  in  the  trial  was 
propiirly  refused. 

6.  Where  there  was  evidence  that  before  the 
trial  defendant's  witnesses  had  been  furuished 
with  typewritten  copies  of  their  testimony,  a 
statement  of  the  prosecuting  attorney,  in  his  ar- 
gument, that  defendant's  witnesses  had  been 
furnished  with  typewritten  copies  of  what  they 
were  expected  to  testify  to,  is  not  error. 

6.  Where  there  is  evidence  that  after  the 
shooting  defend.int  stated  that  he  had  shot 
Fatty  Robinson  in  the  belly,  a  statement  of  the 
prosecuting  attorney  in  his  argument  that  de- 
fendant has  stated  that  he  had  "shot  the  belly 
off  of  Fatty  Robinson"  is  not  error. 

7.  Evidence  tliat  deceased  was  familiarly  call- 
ed "Fatty,"  that  he  had  not  resented  it  when 
defendant  slapped  him  in  the  face,  and  that  a 
few  minutes  afterwards  he  had  invited  defend- 
ant and  others  to  drink,  is  sufflcient  to  justify 
a  statement  of  the  prosecuting  attorney  that 
deceased  was  "a  jolly  good  fellow." 

8.  Where  there  was  evidence  that  accused 
and  deceased  were  rival  saloon  keepers,  and  that 
accused  had  stated  that  he  had  not  made  any- 
thing since  deceased  got  there,  and  that  "we 
have  got  it  fixed  so  that,  when  we  get  through 
with  him.  Fox's  dam  won't  hold  him,"  a  state- 
ment by  the  prosecuting  attorney  that  accused 
had  threatened  to  "take  the  life  of  the  deceased" 
is  not  error. 

9.  In  a  prosecution  for  homicide,  a  statement 
of  the  prosecuting  attorney  to  the  jury,  "If  you 


send  him  [defendant]  out  under  snch  drcnm- 
stances  as  these,  yon  say  to  all  in  the  state  that 
they  could  do  the  same  as  this  defendant,  under 
like  circumstances  as  did  this  defendant,"  is  not 
error. 

10.  Since,  under  the  statutes  of  Wyoming,  the 
prosecuting  attorney  acts  as  attorney  for  the 
state,  and  not  in  a  judicial  capacity,  a  state- 
ment, in  argument  on  the  evidence,  "I  am  going 
to  ask  you  to  convict  a  murderer,"  is  not  erro- 
neous, as  a  statement  of  opinion. 

It.  Where  there  is  no  showing  to  the  contrary, 
it  will  be  presumed  that  a  statement .  of  the 
prosecuting  attorney,  "I  am  going  to  ask. you 
to  convict  a  murderer,"  was  made  in  connection 
with  his  argument  on  the  evidence. 

12.  A  rule  excluding  a  foreign  attorney  from 
assisting  in  a  prosecution  of  a  criminal  case  does 
not  prevent  him  from  assisting  outside  the  court 
room,  in  preparing  the  case  and  consulting  an- 
thorities. ' 

13.  Where  a  witness  testifies  that  he  went  into 
the  house  with  deceased  after  the  shooting,  and 
felt  in  his  pockets  and  examined  all  round  his 
person,  testimony  that,  if  deceased  had  had  a 
gun  on  his  person,  he  (witness)  would  have  ob- 
served it,  is  admissible. 

14.  Where  the  prosecuting  attorney  has  been 
enjoined  by  the  court,  on  the  motion  of  defend- 
ant, from  questioning  witnesses  as  to  what  they 
wili  testify  to,  and  he  has  reason  to  believe 
that  certain  eyewitnesses  of  the  killing  were  un- 
der defendant's  Influence  and  would  testify  false- 
ly, he  need  not  call  them  as  witnesses,  where 
they  are  present  in  court  so  that  defendant  may 
call  them. 

15.  A  charge  that  "malice  is  implied  from  any 
deliberate  and  cool  act  done  against  another, 
however  sudden,  which  shows  an  abandoned 
and  malignant  heart,  and  where  one  person 
assaults  another  with  a  deadly  weapon  in  such 
a  manner  as  is  likely  to  cause  death,  although 
he  had  no  previous  malice  or  ill  will  against 
the  party  assaulted,  yet  he  is  presumed,  in  law, 
to  have  such  malice  at  the  moment  of  the  aa- 
sanlt,  and,  If  death  result  therefrom,  it  is  mur- 
der," is  not  erroneous,  as  authorizing  a  convic- 
tion of  murder  in  the  first  degree  though  there 
was  no  premeditation. 

10.  A  charge  that  defendant  was  ^ilty  of  mur- 
der In  the  first  degree,  if  the  kilhng  was  with 
premeditated  malice,  unless  the  shooting  was 
justifiable,  "as  explained  ip  these  instructions," 
IS  not  erroneous. 

17.  An  instruction  that  defendant  would  be 
guilty  of  murder,  if  he  sought  a  quarrel  with  de- 
ceased, and  endeavored  to  provoke  an  assanit 
in  jorder  to  furnish  an  excuse  for  the  killing,  is 
justified  by  evidence  that  defendant  liad  threat- 
ened deceased;  that  on  the  night  of  the  homi- 
cide he  had  armed  himself,  and  f^one  to  de- 
ceased's saloon,  and  interfered  with  a  card 
game,  and  slapped  deceased  in  the  face  when 
he  protested;  that  a  short  time  afterwards, 
while  near  the  saloon,  he  made  an  insulting  re- 
mark to  deceased,  upon  which  deceased  drew  a 
pistol  and  fired  at  defendant;  and  that  defend- 
ant then  shot  him. 

18.  Defendant  cannot  complain  of  an  instruc- 
tion favorable  to  him,  and  given  at  his  request, 
on  the  ground  that  the  evidence  would  have  jos- 
tified  the  court  in  refusing  it. 

19.  Where  the  state's  evidence  was  that  de- 
ceased was  unarmed,  and  that  but  two  shots 
were  fired,  both  by  defendant,  and  defendant's 
evidence  was  that  deceased  shot  at  defendant, 
and  the  latter  then  shot  in  self-defense,  a  charge 
that  if  deceased  was  unarmed,  and  made  no  as- 
sault on  defendant,  any  evidence  of  prior  threats 
by  deceased  could  not  be  considered,  is  not  er- 
roneous, as  ignoring  the  principle  of  reasonable 
apprehension  of  danger. 

20.  A  design  and  determination  to  kill,  formed 
at  the  time  the  shot  was  fired,  is  not  sufBdent 
premeditation  to  constitute  murder  in  the  first 
degree. 

21.  Error  In  defining  murder  in  the  first  de- 
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gree  is  harmless,  where  defendant  was  found 
guilty  of  murder  in  the  second  degree. 

22.  Where  the  instruction,  in  other  parts,  con- 
tains a  full  charge  as  to  degree  of  proof,  a 
charge  that  if  the  jury  "find  from  the-  evidence," 
etc.,  without"  requiring  a  finding  beyond  a  rea- 
sonable doubt,  is  not  error. 

23.  The  fact  that  the  judge  of  the  district  in 
which  the  trial  took  place  presided  at  the  con- 
vening of  the  court  on  the  day  the  trial  began, 
but  that  the  trial  was  presided  over  by  the  judge 
of  another  district,  by  request,  does  not  render 
the  trial  illegal,  where  it  is  not  shown  that  there 
was  another  court  held  at  the  same  time. 

24.  The  fact  that  a  district  judge  had  acted 
as  prosecuting  attorney  in  the  earlier  stages  of 
a  criminal  prosecution  does  not  deprive  him  of 
jurisdiction  to  order  the  sentence  of  commit- 
ment entered  by  the  trial  judge  in  such  case 
carried  into  effect  after  there  had  been  a  stay 
of  execution  pending  appeal. 

25.  The  fact  that  the  judge  who  ordered  the 
sentence  of  commitment  in  a  criminal  prosecu- 
tion carried  into  effect,  after  a  stay  pending  ap- 
peal, had  no  jurisdiction  to  enter  such  order,  on 
account  of  disqualification,  is  not  ground  for 
reversal  of  the  judgment,  but  merely  of  the 
order  of  commitment. 

26.  All  the  witnesses  who  heard  a  shooting  tes- 
tified that  but  two  shots  were  fired.  Three  of 
defendant's  witnesses  testified  that  the  first  shot 
was  fired  by  deceased,  but  all  other  witnesses 
testified  that  deceased  was  unarmed;  and  the 
uncontradicted  testimony  of  two  witnesses  was 
that  defendant  had  sttfted  that  he  fired  twice, 
and  showed  his  pistol,  containing  two  empty 
shells.  Held  to  sustain  a  finding  that  the  shoot- 
ing was  not  in  self-defense. 

Error  to  district  court,  Weston  county; 
Jesse  Knight,  Judge. 

Francis  E.  Boss  was  convicted  of  mur- 
der in  the  second  degree,  and  brings  error. 
Afiarmed. 

N.  K.  Griggs  and  A.  P.  Hanson,  for  plain- 
tiff In  error.  J.  A.  Van  Orsdel,  Atty.  Qen., 
and  M.  Nichols,  for  the  State. 

CORN,  J.  The  defendant  (plalntlfiC  in  er- 
ror) was  charged  with  murder  in  the  first 
degree,  in  the  killing  of  Amos  Robinson  at 
Beulah,  in  Crook  county,  on  the  night  of 
June  21,  ISOa.  The  case  was  tried  in  West- 
on county,  on  change  of  venue,  and  the  de- 
fendant convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary 
for  life.  Numerous  errors  are  assigned  upon 
the  record  In  this  court,  but  a  number  of 
them  were  not  brought  to  the  attention  of 
the  trial  court  by  the  motion  for  a  new  trial, 
and  wHl  not  be  considered. 

Objection  was  made  to  Mr.  Nichols  acting 
as  one  of  the  attorneys  for  the  prosecution, 
upcm  the  ground  that  he  was  at  the  time  a 
member  of  the  legislature.  The  court  over- 
ruled the  objection,  and  made  an  order  ap- 
pointing him  to  assist  in  the  prosecution. 
Const,  art.  3,  I  8,  provides  that  "no  senator 
or  representative  shall  during  the  term  for 
which  he  was  elected  be  appointed  to  any 
civil  office  under  the  state."  But  Mr.  Nich- 
ols was  a  member  of  the  bar  of  this  court, 
and  as  such  permitted  to  practice  in  all  the 
courts  of  this  state.  The  evidence  presented 
to  the  trial  court  upon  the  objection  shows 
that  be  was  employed  by  the  authorities  of 


Crook  county  to  assist  in  the  prosecution  of 
this  case.  We  may  presume  that  the  mo- 
tive of  the  presiding  judge  in  appointing 
him  to  assist  in  the  prosecution,  upon  objec- 
tion being  made  to  his  appearing  as  counsel, 
was  to  assert  complete  control  over  the  con- 
duct of  the  prosecution  by  making  the  coun- 
sel a  specially  appointed  officer,  and  as  such 
under  the  court's  control  for  the  purposes  of 
the  trial;  thus  giving  assurance  that,  though 
acting  under  a  special  employment,  he  would 
be  held  within  the  same  restrictions  as  the 
regular  prosecuting  officer  of  the  county. 
This  precaution  was  in  the  direction  of  the 
defendant's  Interest,  and  not  improper, 
though  in  our  opinion  It  was  not  necessary. 
We  do  not  think  It  was  the  purpose  of  the 
constitutional  provision  to  make  the  holding 
of  a  seat  in  the  legislature  a  misdemeanor 
such  as  would  disbar  an  otherwise  reputa- 
ble attorney  from  the  practice  of  his  pro- 
fession during  his  Incumbency  of  the  office. 
And  as  an  attorney  of  the  court  he  was  one 
of  its  officers,  and  without  such  special  ap- 
pointment all  his  actions  were  under  the  su- 
pervision and  control  of  the  court  through- 
out the  trial.  Its  powers  under  such  cir- 
cumstances are  ample  to  secure  an  orderly 
procedure,  and  fully  protect  the  rights  of  the 
defendant 

The  same  considerations  measurably  ap- 
ply to  the  objection  that  Mr.  Metz  was  per- 
mitted to  appear  as  an  attorney  for  the  state, 
and  was  in  like  manner  appointed  by  the 
court  for  the  purpose.  But  in  the  case  of 
the  latter  the  reason  urged  for  his  exclusion 
was  tbat  at  the  time  of  the  alleged  murder 
he  was  the  presiding  judge  of  that  district, 
and  as  such  had  denied  bail  to  this  defend- 
ant after  the  court  commissioner  had  re- 
ported the  circumstances  of  the  killing  to 
him,  with  a  recommendation  that  bail  be 
taken.  For  this  reason  it  is  insisted  that 
the  counsel  is  shown  to  have  been  prejudiced 
against  the  defendant,  and  therefore  dis- 
qualified from  appearing  as  an  attorney  for 
the  state.  We  do  not  think  the  conclusion 
follows  that  he  was  prejudiced  against  the 
defendant,  except  In  the  sense  that  from  the 
evidence  examined  by  him  he  may  have 
formed  an  opinion  that  the  defendant  was 
guilty  of  the  offense  charged  against  him. 
In  his  judicial  capacity  there  was  every  in- 
ducement to  investigate  and  decide  without 
prejudice.  Every  presumption  Is  tbat  he  did 
so,  and  there  is  no  proof  whatever  that  he 
did  not.  And  there  is  no  reason  for  saying, 
and,  so  far  as  we  know,-  it  has  never  been 
held,  that  the  fact  that  an  attorney  has 
formed  an  opinion  that  the  defendant  Is 
guilty  disqualifies  him  from  representing  the 
state  In  a  criminal  trIaL  We  are  referred  to 
two  cases  in  support  of  defendant's  view: 
State  V.  RusseU,  83  Wis.  330,  53  N.  W.  441, 
and  People  v.  Deltz,  86  Mich.  430,  49  N.  W. 
296.  In  the  first  under  a  statute  authoriz- 
ing the  judges  to  appoint  counsel  to  assist 
the  district  attorney,  it  was  decided  that 
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such  counsel  must  be  a  resident  attorney  of 
the  state.  It  does  not  bear  upon  the  ques- 
tion here.  In  the  Michigan  case  the  question 
was  as  to  the  duty  of  the  prosecuting  attor- 
ney to  introduce  certain  witnesses,  and  in 
deciding  it  the  court  say,  "The  public  pros- 
ecutor is  not  the  plaintiff's  attorney,  but  a 
sworn  minister  of  justice,— as  much  bound 
to  protect  the  Innocent  as  to  punish  the 
guilty."  From  this  language  counsel  for  the 
defendant  argue  that  it  is  error  to  permit 
an  attorney  who  is  prejudiced  against  the 
defendant  to  act  as  prosecutor  In  his  case. 
But,  even  If  the  Michigan  decision  were  the 
law  In  this  state,  we  do  not  think  It  in- 
volves any  such  impossible  requirement  as 
that  an  attorney,  after  such  a  thorough  In- 
vestigation of  the  facts  of  a  crime  as  the 
proper  preparation  of  the  case  for  trial 
would  make  necessary,  should  remain  en- 
tirely unbiased  between  the  state  and  the 
defendant,  in  order  to  be  qualified  to  act  as 
an  attorney  for  the  prosecution. 

There  are  a  number  of  errors  assigned  un- 
der the  general  head  of  misconduct  of  the  at- 
torneys for  the  prosecution.  It  Is  alleged  that 
one  of  them  went  to  two  of  the  witnesses, 
and  requested  to  talk  with  them  In  private 
as  to  what  they  knew  of  the  facts  of  the  case; 
that  they  refused,  and  he  then  told  them  that 
he  was  an  officer  of  the  court,  whose  duty  it 
was  to  prepare  the  case,  and  that.  If  they  did 
not,  he  would  have  them  arrested  for  contempt 
of  court.  This  the  counsel  denies,  except  that 
he  asked  them  to  talk  with  him  in  private 
about  their  testimony,  and  that  they  refused. 
The  matter  was  presented  to  the  trial  court, 
with  a  motion  that  on  account  of  such  miscon- 
duct the  attorney  should  be  excluded  from 
participation  in  the  trial,  and  asking  for  an 
order  that  the  counsel  for  the  state  be  required 
to  abstain  from  Interfering  In  any  manner 
with  the  witnesses  for  the  defense.  The 
court  denied  the  motion  to  exclude  the  counsel, 
but  made  the  order  prohibiting  the  counsel 
from  Interfering  In  any  manner  with  defend- 
ant's witnesses.  These  witnesses  were  after- 
wards put  on  the  stand  by  the  defense,  their 
testimony  being  decidedly  favorable  to  the  de- 
fendant, It  is  not  charged  that  the  counsel, 
by  threats  or  otherwise,  made  any  attempt  to 
Influence  their-  testimony.  Not  only  was  this 
matter  disirascd  of  by  the  trial  court,  but  It 
affirmatively  appears  that  the  defendant  was 
not  prejudiced;  and  it  does  not  appear  that 
the  act  of  counsel  was  Intended,  or  had  any 
tendency,  to  prejudice  his  case.  The  court  be- 
low made  such  orders  as  seemed  necessary  for 
the  orderly  conduct  of  the  trial,  and.  In  the 
absence  of  any  prejudice  to  the  defendant  and 
any  charges  against  counsel,  there  Is  nothing 
which  appeals  to  this  court  for  Its  action. 

It  Is  also  alleged  as  misconduct  that  counsel. 
In  their  addresses  to  the  jury,*  stated  that  cer- 
tain of  defendant's  witnesses  had  been  fur- 
nished with  typewritten  copies  of  what  they 
were  expected  to  testify  to,  and  that  the  evi- 
dence did  not  justify  such  assertion;  that  de- 


fendant, after  the  shooting,  said  he  had  "shot 
the  belly  off  of  Fatty  Robinson,"  and  that 
the  evidence  did  not  so  show;  that  the  counsel 
stated  that  the  evidence  showed  that  the  de- 
ceased was  "a  jolly  good  fellow,"  and  that  the 
evidence  did  not  so  show;  that  the  defendant 
had  threatened  to  "take  the  Ufe  of  the  deceas- 
ed that  night,"  which  the  evidence  did  not 
show.  There  Is  evidence  In  the  record  beating 
upon  each  one  of  these  statements  of  counaeL 
It  appear^  that  some  time  prior  to  the  trial 
counsel  had  taken  down  the  testimony  of  these 
witnesses,  and  shortly  before  they  were  to  be 
examined  they  were  handed  a  typewritten 
copy  of  It  This  was  doubtless  done  that  they 
might  refresh  their  memories  as  to  former 
statements  made  by  them.  Rice,  upon  being 
asked,  "Is  it  not  a  fact  that  you  have  had  a 
typewritten  copy  of  your  evidence  to  be  given 
by  you  in  this  case,  for  the  purpose  of  examina- 
tion, for  a  long  time,"  rejrtled  that  It  was  not 
true  that  he  had  had  It  for  a  long  time,  but 
said,  "1  saw  It  when  I  came  over  here."  We  do 
not  find  In  the  record  that  defendant  is  said 
to  have  stated  that  he  had  "shot  the  belly  off 
of  Fatty  Robinson,"  but  a  witness  states  that 
he  said  he  had  shot  Fatty  Robinson  in  the 
belly.  There  was  no  evidence,  In  terms,  that 
Robinson  was  a  "jolly  good  fellow."  But  the 
evidence  showed  that  Robinson  was  a  verj- 
large,  fleshy  man,  and  that  he  was  familiarly 
called  "Fatty"  In  the  community;  that  he  had 
not  resented  it  when  slapped  in  the  face  by 
the  defendant,  but  a  few  minutes  afterwards 
had  Invited  defendant  and  others  to  drink  with 
him  at  the  bar  of  his  saloon.  As  to  the  al- 
leged threat  of  the  defendant  to  take  the  life 
of  the  deceased,  the  words  used  by  counsel  do 
not  appear  in  the  evidence.  But  there  is  evi- 
dence tending  to  show  that  Ross  and  Robin- 
son were  rival  saloon  keepers  In  the  town. 
And  a  witness  states  that  a  few  days  before 
the  shooting  he  asked  Ross  how  Robinson  was 
getting  along,  and  Ross  replied  that  he  had 
not  made  75  cents  since  he  got  there,  and  add- 
ed, "We  have  got  It  fixed  so  that,  when  we  get 
through  with  him.  Fox's  dam  won't  hold  him.". 
It  seems  to  us  that  these  were  matters  for  the 
consideration  of  the  jury  in  passing  upon  the 
Credibility  of  the  witnesses,  the  relations  of 
the  parties,  and  the  Intent  of  the  defendant 
OThey  were  matters  upon  which  counsel  might 
comment  In  argument  They  were  things  that 
would  liave  greater  or  less  weight  with  the 
jury,  in  view  of  the  manner  of  witnesses  upon 
the  stand,  and  the  numiierless  Incidents  of 
the  trial  which  do  not  reach  this  court.  Ttere 
Is  no  such  misstatement  of  the  evidence  as 
would  seem  necessarily  or  probably  mislead- 
ing to  the  jury  or  prejudicial  to  the  defendant 
Something  must  be  credited  to  the  IntelllgeDce 
of  the  jury,  and  to  the  attention  and  care  of 
the  court  in  directing  the  conduct  of  the  trhil. 
In  the  same  category  of  misconduct  of  coun- 
sel, it  is  assigned  as  error  that  counsel,  in 
argument,  used  the  following  language:  "If 
you  send  him  [the  defendant]  out  under  such 
circumstances  as  these,  yon  say  to  all  In  the 
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state  that  they  conld  do  the  same  as  this  de- 
fendant, under  like  circumstances  as  did  this 
defendant"  It  is  said  tbiat  the  state  had  no 
right  to  ask  for  a  verdict  of  guilty  upon  any 
other  ground  tiian  actual  guilt,  and  that  this 
was  an  appeal  for  conviction  based  upon  the 
effect  that  an  acquittal  would  have  upon  the 
public.  Tills  is  a  very  strained  construction 
of  the  language  quoted.  There  is  no  express- 
ed request  that  the  defendant  shall  be  con- 
victed, whether  guilty  or  innocent,  and  we  are 
unable  to  perceive  that  any  such  request  is 
implied.  If  the  actual  objection  Is  that  a  Jury 
may  not  be  reminded  that  their  action  is  not 
personal,  but  involves  a  public  duty,  and  that 
their  attention  may  not  be  called  to  the  dis- 
astrous consequences  to  society  in  case  they 
should  render  an  erroneous  verdict  in  acquit- 
ting a  defendant  who  is  guilty,  then  we  must 
withhold  our  assent  from  this  statement  of 
the  law.  The  penalties  assessed  against  crim- 
inals are  intended,  not  only  as  punishment  for 
the  particular  crime,  but  also  as  examples  to 
deter  others  from  the  commission  of  similar 
offenses.  There  is  no  error  in  calling  the  at- 
tention of  a  Jury  to  this  principle,  and  thus 
impressing  upon  them  the  importance  of  a 
verdict  of  guilty  if  the  defendant  is  so  proven. 
We  think  this  statement  of  counsel  was  not 
only  harmless,  but  entirely  legitimate. 

The  thirty-second  assignment  of  error, 
which  belongs  to  the  same  general  class,  and 
is  very  earnestly  urged  as  requiring  a  re- 
versal of  the  Judgment,  alleges  misconduct  of 
one  of  the  attorneys  for  the  state  in  saying 
in  his  address  to  the  jury,  "I  am  going  to  ask 
you  to  convict  a  murderer."  The  connection 
in  which  the  words  were  used  is  not  stated. 
We  must  presume,  in  the  absence  of  any 
showing  to  the  contrary,  that  they  accom- 
lianied  the  counsel's  argument  of  the  evi- 
dence in  the  case,  and  his  attempt  to  show 
that  It  proved  the  defendant  to  be  guilty  of 
the  crime  of  murder.  If  so,  I  confess  myself 
unable  to  see  that  they  could  have  prejudiced 
the  defendant,  or  that  the  expression  was 
objectionable  upon  any  legal  ground.  It  is 
not  contemplated,  we  think,  that  an. argu- 
ment in  such  a  case  shall  be  a  bare  rehearsal 
of  the  testlmcmy,  but  its  office  is  to  assist 
court  and  Jury  by  pointing  out  the  bearings 
of  the  evidence,  and  the  conclusions  which 
may  be  fairly  drawn  from  it  It  is  true  that, 
the  argimnent  of  an  attorney  not  being  under 
oath,  his  personal  belief  of  the  guilt  or  inno- 
cence of  the  prisoner,  outside  of  the  evi- 
dence, has  no  place  in  the  case,  and  should 
not  be  expressed  or  suffered  to  influence  the 
Jury.  But  that  is  not  this  case,  and  we  see 
no  reason  why  an  attorney  for  the  state  may 
not  ask  for  a  verdict  of  murder  against  the 
defendant  upon  the  ground  that  the  evidence, 
in  his  opinion,  shows  him  to  be  guilty  of 
that  crime  beyond  reasonable  doubt  In  sup- 
port of  this  assignment,  and  as  bearing  gen- 
erally upon  the  duties  of  counsel  for  the 
state,  we  are  referred  to  People  v.  Delta,  su- 
pra, and  to  the  cases  cited  under  section  706, 


Abb.  Tr.  Brief,  Cr.  The  first  jcase  has  al- 
ready been  adverted  to.  In  People  v.  Quick, 
58  Mich.  321,  25  N.  W.  302,  the  prosecuting 
attorney  said:  "I  stand  here  to-day  under 
the  solemnity  of  my  official  oath,  and  say  to 
you,  as  a  man  and  a  citizen,  that  I  believe 
the  defendants  not  only  lied,  but  I  believe 
that  they  committed  willful  and  delit»erate 
perjury."  The  trial  court  refused  an  in- 
struction taking  it  from  the  Jury.  The  court, 
in  reversing  the  conviction,  say:  "This  lan- 
guage came  from  an  officer  whose  sworn  duty 
required  him  to  act  only  in  furtherance  of 
Justice,  and  who  is  bound  by  statutory  re- 
quirements to  stand  entirely  impartial  be- 
tween the  complainant  and  the  priscmer. 
When  such  an  officer  gives  the  Jury  to  imder- 
stand  that  what  he  says  is  under  the  sanc- 
tion of  his  official  oath,  and  the  court,  when 
applied  to,  declines  to  correct  that  statement, 
it  cannot  be  supposed  that  Jurors  may  not 
give  credence  to  It,  and  govern  their  decision 
more  or  less  by  it"  The  grounds  of  the  re- 
versal do  not  apply  to  the  case  at  bar.  In 
People  V.  Dane,  50  Mich.  550,  26  X.  W.  781, 
which  was  a  trial  upon  a  charge  of  larceny, 
the  prosecuting  attorney,  in  addressing  the 
Jury  on  behalf  of  the  people,  asserted  to  the 
Jury  that  he  "knew  that  the  defendant  was 
the  man  who  took  the  money";  and  the  court 
say,  "It  is  improper  for  one  occupying  the  po- 
sition of  the  prosecuting  officer  to  make  a 
statement  to  the  Jury  of  a  fact,  as  of  his  own 
knowledge,  which  has  not  been  introduced  in 
evidence  under  the  sanction  of  an  oath,  re- 
lating to  the  material  issues  in  the  case." 
These  cases  seem  to  have  been  decided  un- 
der a  statute  imposing  rather  unusual  re- 
strictions upon  the  prosecuting  officer,  but,  in 
any  event,  do  not  sustain,  the  view  Insisted 
upon  by  the  pkilntiff  in  error.  In  Hardtke 
V.  State,  67  Wis.  557,  30  N.  W.  723,  the  pros- 
ecuting officer,  in  hid  address  to  the  Jury, 
said,  "The  defendant  confessed  this  crime  to 
me."  The  officer  had  offered  himself  as  a 
witness,  and  the  court  held  that  the  language 
detailed  from  the  witness  stand  by  him  did 
not  constitute  a  confession  of  the  crime,  and 
that  the  statement  in  the  address  should 
have  been  corrected  by  an  instruction.  In 
Martin  v.  State,  63  Miss.  505,  the  words  com- 
plained of  were:  "Martin,  the  defendant,  is 
a  man  of  bad,  desperate,  and  dangerous  char- 
acter; but  I  am  not  afraid  to  denounce  him, 
although  I  may,  on  returning  to  my  home, 
find  it  in  ashes  over  the  heads  of  my  defense- 
less wife  and  children."  No  evidence  as  to 
character  had  been  offered,  and  the  court 
held  it  to  be  reversible  error.  In  State  v. 
Smith.  75  X.  C.  306,  the  prosecuting  attorney, 
in  his  address  to  the  Jury,  said,  "The  defend- 
ant was  such  a  scoundrel  that  he  was  com- 
pelled to  move  his  trial  from  Jones  county 
to  a  county  where  he  was  not  known;"  and 
again,  "The  bold,  brazen-faced  rascal  had  the 
impudence  to  write  me  a  note  yesterday,  beg- 
ging me  not  to  prosecute  him,  and  threaten- 
ing me  that,  if  I  did,  he  would  get  the  legis- 
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lature  to  Impeach  me."  The  court  say  that 
these  things  were  not,  and  could  not  have 
been,  received  In  evidence,  and  yet  were  al- 
lowed to  go  to  the  Jury  with  all  the  force 
and  effect  of  competent  testimony,  unexplain- 
ed and  uncorrected  by  the  charge  of  the 
court;  that  they  were  prejudicial  to.  the  de- 
fendant, and  reversible  error.  These  author- 
ities are  so  much  aside  from  the  objections 
insisted  upon  In  this  case  that  we  think  fur- 
ther comment  upon  them  is  unnecessary.  It 
Is  true  that  the  Michigan  decisions  say  that 
"the  public  prosecutor  Is  not  the  plaintiff's 
attorney,  but  a  sworn  minister  of  Justice,  as 
much  bound  to  protect  the  innocent  as  to  pur- 
sue the  guilty."  And  the  statute  of  that 
state  authorizing  the  procurement  of  counsel 
to  assist  the  public  prosecutor  provides  that 
"no  person  or  attorney  shall  be  employed  as 
assistant  who.  Is  Interested  as  attorney  or 
otherwise  In  any  case  Involving  the  same 
facts  or  circumstances  Involved  in  said  crim- 
inal suit,  or  who  has  received  any  compensa- 
tion from  any  person  or  persons  who  are  In- 
terested In  prosecuting  the  party  charged 
with  said  felony."  But  the  law  of  this  state 
does  not  impose  upcm  the  prosecuting  attor- 
ney Judicial  functions,  in  the  sense,  or  cer- 
tainly not  to  the  extent.  Intimated  in  the 
Michigan  cases.  By  section  1894,  Rev.  St 
Wyo.,  it  Is  provided  that  "every  county  and 
prosecuting  attorney  shall  appear  In  the  dis- 
trict court  In  behalf  of  the  state  and  the 
county  in  which  he  may  be  elected  or  ap- 
pointed In  all  Indictments,"  etc.  By  section 
1S96  it  is  provided  he  shall  "not  prosecute  or 
defend  for  any  individual  or  corporation  in 
any  civil  or  criminal  suit,  or  proceeding  at 
law.  in  which  this  state  or  his  county  may 
be  a  party,  but  In  all  such  cases  he  shall 
prosecute  or  defend  for  said  state  or  county." 
We  think  it  is  quite  clear  that  under  these 
statutes  he  Is  the  plalntiCT's  attorney  In  crim- 
inal cases.  By  section  133,  c.  73,  Laws  1890, 
he  is  prohibited  from  entering  a  nolle  prose- 
qui, except  by  order  of  the  court,  upon  his 
written  motion,  setting  out  the  reasons  there- 
■2or.  This  clearly  contemplates  that  in  the 
exercise  of  his  official  duties  he  may  be  re- 
quired to  prosecute  i>ersons  whom  he  does 
not  believe  to  be  guilty.  In  such  case  it  Is 
evident  that  he  does  not  act  Judicially  in  the 
performance  of  his  duties.  His  belief  may 
be  erroneous,  and  the  law  does  not  lodge  with 
him  the  final  determination  of  the  question 
of  guilt.  He  is  the  attorney  for  the  plaintiff, 
the  state,  and  he  Is  not  the  attorney  for  the 
defendant  Our  statutes  do  not  treat  him 
as  such,  or  contemplate  that  the  defendant 
shall  rely  upon  such  defense  as  might  be 
made  for  him  by  the  attorney  for  the  state. 
But  section  3259,  Rev.  St,  provides  that  if  a 
defendant  be  without  counsel,  and  unable  to 
employ  any.  It  shall  be  the  duty  of  the  court 
to  assign  him  counsel  at  his  request  and 
such  assigned  counsel  are  to  be  paid  out  of 
the  county  treasury.  It  Is  no  doubt  true  that 
be  should  exercise  his  official  authority  in 


protecting  the  Innocent  from  prosecntlon,  but 
it  Is  because  he  represents  the  state,  which 
Is  Interested  equally  In  the  protection  of  the 
Innocent  and  the  pursuit  of  the  guilty. 

A  further  assignment  of  error  has  refer- 
ence to  the  acts  of  an  attorney  of  a  neigh- 
boring state,  who  offered  to  take  part  In  the 
case  as  one  of  the  attorneys  for  the  prose- 
cution.   Objection  was  made  by  the  defend- 
ant, and  he  was  excluded  by  the  court  from 
participating  In  the  triaL    It  is  admitted  that 
he  took  no  part  In  the  examination  of  wit- 
nesses. In  the  argument  of  questions  to  the 
court,  or  In  the  argument  of  the  case  before 
the  Jury.    But  defendant  Insists  that  In  all 
other    respects    he    acted  •  aa    an    attorney 
throughout  the  trial.    The  attorneys  for  the 
state  set  up,   on   the  other  hand,   that   be 
assisted  only  outside  of  court,  in  the  consul- 
tation of  authorities  and  In  other  ways,   in 
the  preparation  of  the  case  for  presentation 
to  the  Jury.    Where  the  rule  prevails  of  ex- 
cluding foreign  attorneys  from  assisting   in 
the  prosecution  of  criminal  cases,  it  Is  large- 
ly a  question  of  the  orderly  conduct  of  the 
Irlal;  and  the  rule  Is  based  upon  the  neces- 
sity of  the  court  having  under  its   control, 
and  within  reach  of  Its  process,  all  persons 
who  assume  to  represent  the  state  in  a  pub- 
lic prosecution.     It  would  be  going  very  far 
to   say   that  counsel   shall  consult  with    no 
other  than  an  officer  of  the  court  In  the  prepa- 
ration or  conduct  of  a  criminal  case.     The 
proper  preparation  of  a  case  for  trial  is  not 
error,  but,  upon  the  contrary,  Is  a   praise- 
worthy exercise  of  the  learning  and  Industry 
of  counsel,  and  tends  to  promote  correct  deci- 
sions and  righteous  verdicts.    The  reason  of 
the  rule.  In  the  absence  of  any  statute,    uxi- 
doubtedly  Is  that  the  court  may  be  In  condi- 
tion to  hold  attorneys  responsible  for   any 
violation  of  good  order  In  court,  pr  the  laws 
of  the  state,  or  the  rights  of  the  accused,  and 
it  entirely  falls  under  the  circumstances  here 
presented.    The  work  ascribed  to  the    non- 
resident gentleman  might  have  been  perform- 
ed by  any  person  of  sufficient  intelligence, 
without  regard  to  whether  he  was  an  attor- 
ney at  law  of  this  or  any  other  state.      Se 
was  not  exercising  any  functions  whicti    re- 
quired a  license  to  practice  law,  or  any   an- 
thority  from  the  state  or  the  court     Mlore- 
over,  the  trial  court  made  Its  order  excluding 
him,  as  an  attorney,  from  participating  in  the 
trial,  the  evidence  upon  that  subject  was  pre- 
sented to  the  court  and  it  did  not  find   that 
there  had  been  any  violation  of  such  order. 
There  is  no  suggestion  of  any  speclHc  preju- 
dice to  the  defendant  and  we  are  unable   to 
discern  the  error  complained  of. 

It  is  further  objected  that  the  court  erred 
in  permitting  a  witness  to  answer  the  ques- 
tion whether,  if  the  deceased,  after  the  siioot- 
ing,  and  after  he  had  returned  to  his  saloon. 
had  had  a  revolver  upon  his  person,  the  wit- 
ness would  have  observed  it  This  Is  object- 
ed to  as  calling  for  an  opinion,  and  not  for 
the  statement  of  a  fact    The  general    rule 
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Is  that  nonexpert  witnesses  must  state  facts, 
and  not  opinions,  though  there  are  a  num- 
ber of  well-established  exceptions.  It  is  also 
often  difficult  to  tell  whether  a  question  calls 
for  an  opinion  or  a  statement  of  facts.  In 
this  case  the  wt,tne8s  stated  that  when  he 
reached  the  deceased  he  was  standing  at  the 
porch  in  front  of  the  saloon;  that  they  went 
into  the  bouse  together,  and  into  the  back 
room,  and  that  the  witness  lighted  a  lamp; 
that  he  asked  deceased  if  he  shot,  and  de- 
ceased said  he  had  no  gun;  that  he  then  ex- 
amined all  around  his  person,  and  felt  his 
pockets;  that.  If  be  had  had  a  gun,  be  would 
have  seen  It,  and  that  he  had  none;  also, 
that  the  deceased  did  not  lay  anything  down 
after  he  reached  him,  and  that,  it  he  had, 
the  witness  would  have  seen  it.  If  this  be 
deemed  an  opinion  at  all,  it  is  admissible  upon 
the  ground  of  necessity;  that  is,  from  the 
fact  that  all  the  details  aie  incapable  of  be- 
ing presented  with  their  proper  force  and 
significance  to  any  but  the  observer.  Clif- 
ford T.  Bicbardson,  18  Vt.  626;  Sloan  t.  Rail- 
road Co.,  45  N.  Y.  125.  It  being  impossible 
in  such  cases  to  give  the  Jury  or  court  a  fair 
or  intelligible  understanding  of  the  matter  in 
controversy  without  having  the  witness  give 
bis  own  opinion  from  the  facts,  such  opinion 
is  received,  in  furtherance  of  Justice.  7  Am. 
&  Eng.  Enc.  Law,  492,  and  cases  cited.  But, 
while  the  distinction  is  narrow,  the  testi- 
mony here  objected  to  would  seem  to  be 
rather  the  statement  of  a  fact  than  the  ex- 
pression of  an  opinion.  If,  for  instance,  a 
witness  Is  asked  whether  a  designated  per- 
son, at  a  particular  time  and  place,  had  any 
weapon  in  his  right  hand,  he  may  unques- 
tionably answer  that  be  had  not,  and  it  is 
received  as  the  statement  of  a  fact.  Yet  it 
is  a  negative  proposition,  and,  when  analyzed, 
amounts  to  no  more  than  the  statement  that 
he  saw  no  weapon  In  his  hand,  and  that.  If 
be  had  had  one,  he  would  have  seen  it  So 
a  witness  may  testify,  as  a  matter  of  fact 
and  not  as  a  matter  of  opinion,  that  a  par- 
ticular person  was  not  present  at  a  designated 
time  and  place.  Yet  it  is  only  the  statement 
of  the  two  facts  that  he  did  not  see  him,  and 
that  he  would  have  seen  him  if  he  had  been 
present.  So  in  the  present  case  the  state- 
ments of  the  witness  that  he  saw  no  pistol 
upon  the  person  of  the  deceased,  and  that,  if 
there  had  been  one,  he  would  have  seen  it, 
seem  to  be  only  the  statement  of  two  facts 
which  Illustrate  to  the  Jury  the  degree  of  cer- 
tainty with  which  the  witness  is  able  to  state 
that  the  deceased  had  no  pistol  upon  his  per- 
son at  that  time.  But,  In  either  view,  we 
think  the  statement  was  properly  admitted. 
Cavendish  v.  Troy,  41  Vt.  99. 

Besides  the  defendant  and  the  deceased, 
there  were  three  eyewitnesses  to  the  shoot- 
ing,—Bice,  Fuller,  and  George  Ross,  the  lat- 
ter a  brother  of  the  defendant.  The  prose-, 
cution  introduced  none  of  these,  but  relied 
entirely  upon  other  evidence.  At  the  close  of 
the  case  for  the  state  the  defendant  asked 
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the  court  to  require  the  prosecution  to  pro- 
duce these  witnesses,  and  either  examine 
them,  or  put  them  on  the  stand  for  cross-ex- 
amination by  the  defense.  The  attorneys  for 
the  state  resisted  this  request  upon  the 
ground  that  they  had  not  been  able  to  talk 
with  the  witnesses  named,  and  were  enjoin- 
ed by  the  court  from  attempting  to  do  so,  and 
did  not  know  what  their  testimony  would  be; 
that  Ross  was  a  brother  of  the  defendant, 
and  that,  from  the  best  Information  they 
could  obtain.  Rice  and  Fuller  were  under  the 
influence  and  control  of  the  defendant's  rela- 
tives and  friends;  and  that  their  testimony 
upon  the  material  facts  In  the  case  would  be 
substantially  untrue  and  unreliable.  The 
court  Inquired  if  the  defense  would  waive  the 
order,  and  permit  the  attorneys  for  the  prose- 
cution to  converse  privately  with  these  wit- 
nesses as  to  their  testimony;  and,  upon  the 
refusal  of  the  defense  to  waive  the  injunction, 
the  court  refused  to  require  the  prosecution 
to  place  the  witnesses  upon  the  stand.  The 
defendants  excepted.  There  Is  some  conflict 
of  authority  upon  the  question  whether  all  or 
any  of  the  eyewitnesses  to  the  transaction 
must  be  introduced  by  the  state.  Formerly, 
in  England,  the  defendant  in  capital  cases 
was  not  entitled  to  a  silbpcena,  nor  to  call 
witnesses  at  all.  Afterwards,  when  the  prac- 
tice grew  up  of  allowing  witnesses  for  the 
defendant  to  be  heard,  they  were  not  sworn, 
and  their  attendance  could  not  be  compelled. 
Rose.  Cr.  Ev.  102.  Under  these  conditions, 
if  the  defendant  was  to  be  permitted  to  make 
any  defense  at  all,  it  was  necessary  that  the 
prosecution  should  be  required  to  produce  the 
eyewitnesses,  and  have  them  sworn.  And  it 
seems  to  have  been  the  rule  in  England  that 
the  prosecution  would  be  required  to  call  all 
the  eyewitnesses,  or  the  court  would,  in  Its 
discretion,  call  and  examine  them  upon  its 
own  motion.  By  the  modern  English  rule, 
however,  the  prosecutor  is  not  bound  to  call 
all  the  witnesses  on  the  back  of  the  indict- 
ment; but  he  must  have  them  In  court,  in  or- 
der that  the  prisoner  may  examine  any  of 
them  whose  evidence  he  may  require.  And, 
If  the  prisoner  calls  them,  he  makes  them  his 
witnesses.  Archb.  Cr.  PL  &  Prac.  (7th  Ed., 
Waterman's  Notes)  583.  The  courts  of  Mich- 
igan and  Montana  adhere  to  the  former  Eng- 
lish rule,  except  when  the  witnesses  are  too 
numerous.  The  reason  given  by  the  Michi- 
gan court  is  that  all  of  the  facts  of  the  trans- 
action must  be  given  to  the  Jury  by  the  prose- 
cution, and  that  a  conviction  cannot  properly 
be  claimed  upon  evidence  which  expressly 
or  by  implication  shows  but  part  of  the  res 
gestse,  if  it  appear  that  the  evidence  of  the 
rest  of  the  transaction  be  obtainable.  But 
the  courts  of  both  these  states  seem  to  carry 
the  rule  further  than  the  reason  would  re- 
quire, and  enforce  the  calling  of  all  the  wit- 
nesses, except  when  too  numerous.  Hurd  ▼. 
People,  25  Mich.  405;  Wellar  v.  People,  30 
Mich.  22;  People  v.  Germaine,  101  Mich.  485, 
60  N.  W.  44;    Territory  v.  Hanna,  5  Mont 
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248,  6  Pac.  252;  State  v.  Metcalf.  17  Mont 
417,  43  Pac.  182.  In  the  great  majority  of 
the  states  'where  the  question  has  been  passed 
upon,  howeyer,  the  decisions  are  the  other 
way.  State  v.  Martin,  24  N.  C.  101;  State 
r.  Smallwood,  75  N.  C.  104;  State  v.  Eaton, 
75  Mo.  586;  Winsett  r.  State,  57  Ind.  26; 
Keller  y.  State,  123  Ind.  110,  23  N.  K  1138; 
State  y.  Cain,  20  W.  Va.  679;  Morrow  v. 
State,  57  Miss.  836;  Hale  v.  State,  72  Miss. 
140,  16  South.  387;  Hill  T.  Com.,  88  Va.  633, 
14  S.  E.  330;  Clark  v.  Com.,  90  Va.  366,  18 
S.  E.  440;  Bressler  v.  People,  117  lU.  422,  8 
X.  E.  62;  Selph  y.  State,  22  Fla.  537;  BUd- 
well  y.  State,  35  Tex.  Cr.  R.  264,  33  S.  W. 
242.  It  is  said  In  State  y.  Martin,  supra: 
"The  persons  present  are  not  the  witnesses 
of  the  law,  like  persons  who  haye  attested  a 
will.  It  is  in  the  discretion  of  the  prosecut- 
ing ofiScer,  as  of  any  private  suitor,  what  wit- 
nesses he  will  call.  He  examines  such  as  he 
deems  requisite  to  the  execution  of  the  pub- 
lic Justice.  If  others  can  shed  more  light  on 
the  controversy,  or  place  it  in  a  new  point 
of  view.  It  is  competent  for  the  prisoner  to 
call  them."  And,  as  said  by  the  supreme 
court  of  Oregon  in  State  v.  Barrett,  54  Pac. 
807,  "It  does  not  seem  to  us,  therefore,  that 
the  state  should  be  compelled  to  call  and 
vouch  for  a  witness,  even  though  It  be  evi- 
dent that  he  knows  all  about  the  facts,  when 
the  prosecuting  otScer,  acting  in  good  faith, 
and  under  his  official  oath,  is  of  the  opinion 
that  he  will,  by  false  swearing  or  by  the  con- 
cealment of  material  facts,  attempt  to  estab- 
lish the  innocence  of  the  defendant."  As  the 
state  does  not  desire  the  conviction  of  any  In- 
nocent person,  we  have  no  doubt  of  the  pow- 
er of  the  court,  and  it  might  become  its  duty, 
in  case  of  any  attempt  of  the  prosecuting 
officer  to  prejudice  the  defendant  by  the  sup- 
pression of  testimony,  to  call,  or  require  the 
prosecutor  to  call,  the  witnesses.  But  no 
such  condition  exists  in  this  case.  The  wit- 
nesses were  in  court,  were  afterwards  exam- 
ined by  the  defendant,  and  he  received  what- 
ever advantage  he  was  entitled  to  from  their 
testimony.  It  may  be  observed,  also,  that 
we  have  a  statute  (Laws  1895,  c.  68)  that  a 
party  producing  a  witness  may  prove  that  he 
has  made  at  other  times  statements  incon- 
sistent with  bis  testimony,  so  that  a  defend- 
ant may  protect  himself  if  a  witness  testifies 
otherwise  than  he  had  reason  to  expect. 

The  plaintiff  in  error  also  urges  a  great 
number  of  objections  to  the  charge  of  the 
court  Instruction  12  given  for  the  state  ex- 
plains malice,  and  closes  with  the  statement 
that  "malice  is  implied  from  any  deliberate 
and  cool  act  done  against  another,  however 
sudden,  which  shows  an  abandoned  and  ma- 
lignant heart;  and  where  one  person  as- 
saults another  with  a  deadly  weapon  in  such 
a  manner  as  is  likely  to  cause  death,  al- 
though he  had  no  previous  malice  or  ill  will 
against  the  party  assaulted,  yet  he  is  pre- 
sumed, in  law,  to  have  such  malice  at  the 
moment  of  the  assault,  and,  if  death  result 


therefrom.  It  is  murder."  It  is  contended 
that  the  term  "murder"  Including  both  de- 
grees, the  jury  are  by  this  language  inform- 
ed they  may  convict  of  murder  in  the  first 
degree,  though  there  was  no  premeditated 
malice.  The  language  Is  not  reasonably  sus- 
ceptible of  such  construction.  It  must  be 
construed  to  mean  what  It  says,— that  under 
such  circumstances  the  crime  is  murder. 
The  distinction  between  the  degrees  is  ex- 
plained elsewhere  In  the  charge.  It  is  im- 
possible to  state  In  each  instruction  all  the 
law  applicable  to  the  case. 

A  similar  objection  is  made  to  instrnction 
15,  which  informs  the  Jury  that,  if  the  de- 
fendant shot  and  killed  the  deceased  with 
premeditated  maUce,  he  is  guilty  of  murder 
in  the  first  degree,  no  matter  what  the  sur- 
rounding circumstances,  unless  the  Bbooting 
"was  Justifiable,  as  explained  In  these  in- 
structions"; and  it  is  said  to  be  unfair  to  the 
defendant  to  remit  the  Jury  to  the  whole 
charge,  to  ascertain  what  the  court  deemed 
such  Justification.  The  objection  is  without 
any  reasonable  ground  whatever.  It  is  not 
only  .Impossible  to  rehearse  in  each  instruc- 
tion every  principle  of  law  involved,  bnt  it 
would  only  create  confusion  and  obscurity 
to  attempt  it.  Moreover,  the  Judge  was 
careful  to  inform  the  Jury,  by  an  instruction 
given  upon  its  own  motion,  that  the  instruc- 
tions should  be  considered  as  a  whole,  and 
that  a  verdict  should  not  be  based  upon  any 
one  of  them,  to  the  exclusion  of  any  other. 

The  seventeenth  instruction  given  upon  re- 
quest of  the  prosecution  is  as  follows:  "If 
defendant  sought  a  quarrel  with  deceased, 
and  first  struck  bim  a  violent  blow  with  his 
hands,  or  insulted  him,  in  the  expectation 
that  deceased  would  resent  it  and  in  turn 
attack  the  defendant,  that  he  might  have  a 
cliance  to  shoot  him  and  thereby  take  his 
life,  and  tliat  In  accordance  with  sudi  ex- 
pectation the  said  deceased  did  attack  the 
defendant  and  the  defendant  then  shot  and 
killed  him  in  pursuance  of  such  deaign,  then 
such  killing  would  be  murder."  It  is  not 
questioned  that  the  instruction  states  the 
law,  but  it  is  objected  that  there  is  no  evi- 
dence in  the  case  which  justifies  it  There 
is  evidence  tending  to  show  that  defendant 
had  threatened  the  deceased;  that  on  the 
night  of  the  homicide  he  had  armed  himself 
with  a  pistol,  and  gone,  in  company  with  his 
brother,  to  the  saloon  of  the  deceased,  and 
there  interfered  in  a  game  of  cards,  and 
that  upon  deceased  protesting  against  his 
interference,  he  had  assaulted  him  by  slap- 
ping him  in  the  face  and  pulling  his  ear. 
which  assault  the  deceased  did  not  at  the 
time  resent;  that  the  homicide  occurred 
about  150  feet  from  the  saloon,  a  short  time 
afterwards,— how  long  afterwards  is  not 
very  clear  from  the  testimony,  but  probaWy 
.less  than  half  an-  hour.  There  is  a  conflict 
of  evidence  as  to  the  circnmstancee  of  the 
shooting.  But  the  defense  introduced  evi- 
dence tending  to  show  that  defendant  made 
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an  insulting  remark  to  the  deceased;  that 
deceased  made  a  reply  in  the  same  spirit, 
and  then  drew  a  pistol  and  fired  at  defend- 
ant, and  defendant  then  shot  him.  This  evi- 
dence tended  to  show  that  defendant  sought 
a  quarrel  with  the  deceased,  and,  as  he  did 
liill  him,  that  he  sought  it  with  the  purpose 
of  'killing  him.  It  is  simply  an  application 
of  the  principle  that  a  person  may  be  held 
to  intend  the  natural  or  probable  conse- 
quences of  his  own  acts.  It  Is  no  objection 
that  In  another  part  of  the  charge  the  court 
instructed  that  the  occurrences  in  the  sa- 
loon should  only  be  considered  by  the  Jury 
in  assisting  them  to  determine  the  state  of 
feeling  between  the  parties  at  the  time  of 
the  shooting.  Where  the  evidence  Is  con- ' 
flicting,  It  is  proper  to  instruct  upon  any 
view  of  It  which  the  Jury  may  reasonably 
adopt.  The  last-mentioned  Instruction  was 
favorable  to  the  defendant,  and  given  upon 
his  request,  and  he  cannot  complain  that  the 
(evidence  might  have  Justified  the  court  In 
refusing  it. 

By  instruction  No.  20  the  Jury  were  Inform- 
ed tliat  If,  at  the  time  he  was  shot,  deceased 
was  unarmed,  and  made  no  assault  upon  de- 
fendant, any  evidence  of  prior  threats  of  de- 
ceased against  defendant  should  not  be  con- 
sidered. It  Is  said  that  this  Instruction  is 
erroneous,  because  it  ignores  the  principle 
that  the  defendant  might  act  upon  a  reason- 
able apprehension  of  danger,  even  If  In  fact 
there  was  no  actual  danger,  and  it  should 
subsequently  appear  that  at  the  time  of  the 
shooting  the  deceased  was  unarmed.  The 
evidence  for  the  state  tended  to  show  that 
deceased-  was  unarmed,  and  that  but  two 
shots  were  flred,— both  by  defen'dant.  The 
defense  was  that  deceased  shot  at  defend- 
ant, and  that  defendant  then  shot  deceased 
in  his  own  defense.  In  any  view  of  the  evi- 
dence, therefore,  there  is  no  room  for .  the 
principle  that  a  reasonable  apprehension  of 
death  or  great  bodily  harm  at  the  bands  of 
the  deceased  would  excuse  the  defendant 
.though  there  was  no  actual  danger.  It  Is 
not  In  the  case,  and  there  was  no  need  to 
state  It  in  the  Instructions.  But  In  Instruc- 
tion 24  the  principle  Is  fully  sta.ted  as  fol- 
lows: "That,  to  Justify  the  taking  of  human 
life  in  self-defense,  it  must  appear  from  the 
evidence  that  the  defendant  not  only  really 
and  in  good  faith  endeavored  to  decline  any 
conflict  with  the  deceased,  and  to  escape 
from  his  assailant,  if  he  had  the  opportunity 
so  to  do,  if  he  was  assailed,  before  he  flred 
the  shot  In  question,  but  It  must  also  appear 
that  the  circumstances  were  such  as  to  ex- 
cite the  fears  of  a  reasonable  person  that 
the  deceased  Intended  to  take  his  life  or  to 
inflict  upon  him  great  bodily  harm,  and  that 
the  defendant  really  acted  under  the  Influ- 
ence of  such  fears,  and  not  in  a  spirit  of 
revenge.  *  ♦  ♦"  But  counsel  object  to 
tills  instruction  upon  the  ground  that  it  di- 
rects the  Jury  to  render  a  decision  based  up- 
on their  own  opinion  as  to  whether  or  not 


the  defendant  was  in  fact  In  actual  danger 
of  death  or  great  bodily  harm  at  the  time  he 
shot,  instead  of  requiring  them  "to  deter- 
mine, and  then  to  adjudge  accordingly,  as 
to  bow  a  reasonable  man,  situated  Just  as 
defendant  was,  would  have  had  the  right  to 
view  the  question  of  such  danger."  The  rea 
son  assigned  for  the  objection  would  Indicate 
some  misconception  of  the  law  of  the  sub- 
ject, or  else  an  entire  failure  to  read  the  In- 
struction correctly.  It  nowhere  intimates  a 
direction  to  the  Jury  to  render  a  decision 
based  upon  their  own  opinion  whether  the 
defendant  was  in  actual  danger,  but  states 
with  sufilcient  clearness  that  they  were  to 
Judge  whether  the  circumstances  were  such 
as  to  excite  the  fears  of  a  reasonably  pru- 
dent person,  or,  in  the  language  of  the  de- 
fendant's brief,  "to  determine,  and  then  ad- 
Judge  accordingly,  as  to  bow  a  reasonable 
man,  situated  Just  as  defendant  was,  would 
have  the  right  to  view  the  question  of  such 
danger."  As  the  Instruction  does  not  state 
what  counsel  object  to,  and  does  state  in  apt 
terms  what  they  Insist  it  ought  to  state,  we 
are  Justified  In  supposing  that  the  objection 
was  made  under  some  misapprehension. 

Instruction  14,  objected  to  by  the  defend- 
ant, docs  not  properly  describe  murder  in 
the  first  degree  In  this  state,  and,  If  the 
defendant  had  been  convicted  of  that  offense, 
might  require  a  reversal  of  the  Judgment. 
It  is  as  follows:  "The  Jury  are  Instructed 
that  while  the  law  requires.  In  order  to  con- 
stitute murder  In  the  first  degree,  that  the 
killing  should  be  willful,  unlawful,  and  with 
premeditated  malice,  still  It  does  not  re- 
quire that  the  willful  Intent  and  premedita- 
tion shall  exist  any  particular  length  of  time 
before  the  crime  was  committed.  It  Is  suffi- 
cient if  there  was  a  design  and  determina- 
tion to  kill  distinctly  formed  In  the  mind  of 
the  defendant  at  any  moment  before  or  at 
the  time  the  shot  was  flred.  And  In  this 
case,  if  the  Jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant, Ross,  shot  and  killed  the  deceased  as 
charged  In  the  Information,  and  that  before 
or  at  the  time  the  shot  was  fired  the  defend- 
ant had  formed  in  his  mind  a  willful,  delib- 
erate, and  premeditated  design  to  kill  the 
deceased,  and  that  the  shot  was  flred  in  fur- 
therance of  that  design,  and  without  any 
Justifiable  cause  or  legal  excuse  therefor, 
as  explained  in  these  Instructions,  then  the 
Jury  should  find  the  defendant  guilty  of  mur- 
der In  the  first  degree."  A  design  and  deter- 
mination to  kill,  distinctly  formed  in  the 
mind  at  the  time  the  shot  was  flred,  is  not 
suflJcient  to  constitute  premeditated  malice, 
as  stated  in  this  instruction.  There  is  a 
good  deal  of  apparent  confiict  of  authority 
upon  the  subject  But  it  must  be  borne  in 
mind  that  murders  In  the  first  and  second 
degrees  are  purely  statutory  crimes.  And. 
when  the  differences  In  the  wording  of  th» 
statutes  are  considered,  we  think  the  con- 
flict Is  generally  more  apparent  than  real. 
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In  Pennsylvania,  for  instance,  all  that  is  re- 
quired to  constitute  murder  in  the  first  de- 
^ee  is  a  distinctly  formed  intention  to  liill, 
not  in  self-defense,  and  without  adequate 
provocation,  and  the  trne  criterion  of  the 
first  degree  Is  the  Intent  to  talie  life.  But 
this,  under  our  statute,  Is  only  murder  in  the 
second  degree,  which  must  be  done  purpose- 
ly and  maliciously;  that  Is,  It  must  be  done 
with  the  intent  to  1(111,  and  with  malice,  or 
else  it  is  not  even  murder  In  the  second  de- 
gree. The  Pennsylvania  court  say  that  the 
deliberation  and  premeditation  required  by 
their  statute  are  not  upon  the  intent,  but 
upon  the  killing.  And  they  distinguish  the 
cases  in  other  states,  where,  as  they  say, 
"the  terms  'deliberate  and  premeditated*  are 
applied  to  the  malice  or  Intent,  and  not  to 
the  act  and  thus  seem  to  require  a  purpose 
brooded  over,  formed,  and  matured  before 
the  occasion  at  which  it  is  carried  into  act" 
Keenan  v.  Com.,  44  Pa.  St.  56.  Blnns  v. 
State,  66  Ind.  433,  which  by  some  oversight 
of  counsel  for  the  state  Is  adduced  as  cited 
by  Saclxett  In  support  of  the  Instruction,  Is 
cited  by  Saclcett  against  It,  and  is  against  it; 
being  under  a  statute  Identical  with  our  own. 
Allen  V.  U.  S.,  164  U.  S.  495,  17  Sup.  Ct  154, 
cited  by  counsel  in  support,  is  against  it, 
and  the  court  say:  "The  substance  of  this 
Instruction  is  that  the  intent  necessary  to 
constitute  malice  aforethought  need  not  have 
existed  for  any  particular  length  of  time  be- 
fore the  act  of  killing,  but  that  it  may  spring 
up  at  the  instant,  and  may  be  inferred  from 
the  fact  of  killing.  This  is  within  the  an- 
thorlties,  as  applied  to  the  common-law  crime 
of  murder,  though,  where  the  crime  Is  classi- 
fied as  in  some  of  the  states,  proof  of  de- 
liberate premeditation  is  necessary  to  con- 
stitute murder  in  the  first  degree."  U.  S. 
V.  King,  34  Fed.  302,  cited  by  counsel,  was 
tried  under  a  federal  statute  which  only  pro- 
vides for  the  punishment  of  murder,  with- 
out defining  it  or  dividing  it  into  degrees, 
and  throws  no  light  upon  this  case.  The 
common-law  crime  of  murder  includes  both 
murder  In  the  first  degree  and  murder  In  the 
second  degree  under  our  statute,  and  the  es- 
sential of  common-law  murder— "malice 
aforethought"— Is  essential  in  both  degrees 
of  murder  in  this  state.  This  expression 
came  to  have  a  well-defined  and  well-under- 
stood meaning,  and  It  Is  well  settled  that.  If 
malice  existed  at  the  time  the  fatal  blow  was 
struck,  it  constituted  malice  aforethought. 
But  by  the  division  into  degrees,  as  under 
our  statute,  a  killing  done  purposely  and  ma- 
liciously, without  more  (which  Is  the  com- 
mon-law definition  of  murder,  as  the  words 
"malice  aforethought"  are  Interpreted),  was 
made  murder  In  the  second  degree,  and  not 
punishable  by  death.  The  common-law  defi- 
nition of  murder  describes  only  murder  In 
the  second  degree  In  this  state.  Where  there 
is  premeditation,  in  addition  to  the  other 
necessary  elements  of  the  crime,  our  law 
makes  It  murder  In  the  first  degree,  and 


punishable  with  death.  In  their  primary 
meaning,  no  doubt,  the  words  "malice  aiore- 
thought"  and  "premeditated  malice"  are  the 
same.  But  In  their  limited  and  technical 
sense  the  words  "malice  aforethought"  do 
not  necessarily  require  deliberation  and  pre- 
meditation. The  .legislature,  in  defining  the 
offense,  entirely  rejected  the  words  "malice 
aforethought,"  and  they  are  not  used  in  de- 
fining either  of  the  degrees  of  murder.  If 
by  "premeditated  malice"  no  more  was 
meant  than  Is  stated  In  this  instruction  (that 
Is,  "that  it  Is  sufficient  If  there  was  a  de- 
sign and  determination  to  kUl  distinctly 
formed  In  the  mind  of  the  defendant  at  any 
moment  before,  or  at  the  time,  the  shot  was 
fired"),  it  is  reasonable  to  presume  they 
would  have  used  the  words  "malice  afore- 
thought," which  had  that  well-established 
meaning.  Having  failed  to  do  so,  and  hav- 
ing used  words  to  define  the  lower  degree, 
which  are  precisely  equivalent  in  meaning 
lo  "malice  aforethought,"  as  construed  by 
all  the  courts,  the  conclusion  cannot  be 
avoided  that  they  Intended  something  more 
than  the  latter  words  would  express.  We 
are  not,  therefore,  Justified  in  dropping  from 
the  words  "premeditated  malice"  the  idea 
of  premeditation  and  deliberation,  as  came 
to  be  done  in  construing  the  words  "malice 
aforethought."  The  wording  of  our  statute 
is  the  same  as  that  of  Indiana,  and  the 
supreme  court  of  that  state  say:  "Our  stat- 
ute has  divided  murder  into  two  degrees. 
Malice  and  a  purpose  to  kill  are  necessary 
ingredients  to  render  the  killing  murder  In 
either  degree;  but,  to  constitute  murder  in 
the  first  degree.  It  Is  requisite  that  there 
should  exist,  not  only  malice  and  the  purpose 
to  kill,  but  such  purpose  must  be  premeditat- 
ed, or,  in  the  language  of  the  statute,  it 
must  be  done  'purposely  and  with  premedi- 
tated malice.'  It  must  be  inferred  that  the 
legislature  intended  to  draw  a  clear  and 
comprehensive  distinction  between  the  two 
degrees,  and  to  make  murder  in  the  first  de- 
gree the  higher  crime,  involving  a  higher 
degree  of  malignity."  Fahneatock  t.  State, 
23  Ind.  262.  And  again,  In  the  same  case: 
"The  principle  involved,  by  which  murder  in 
the  first  degree  Is  distinguished  from  mor- 
Cer  In  the  second  degree,  is  this:  In  the 
.ormer,  premeditated  malice  requires  that 
there  should  be  time  and  opportunity  for 
deliberate  thought,  and  that,  after  the  mind 
conceives  the  thought  of  taking  the  life,  the 
conception  is  meditated  upon,  and  a  deliber- 
ate determination  formed  to  do  the  act. 
That  being  done,  then,  no  difference  how 
soon  afterwards  the  fatal  resolve  Is  carried 
into  execution.  It  is  murder  in  the  first  de- 
gree,- while  In  murder  In  the  second  degree 
the  purpose  or  intention  to  kill  Is  followed 
Immediately  by  the  act;  It  Is  not  premedi- 
tated; the  time  and  circumstances  are  not 
such  as  to  allow  of  deliberate  thought;  yet, 
to  make  it  murder,  even  in  the  second  de- 
gree, there  must  be  a  formed  design  and  pur- 
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poae  to  kill."  The  principle  stated  In  the 
instruction  would,  in  our  opinion,  abolish  all 
intelligent  distinction  between  murder  in  the 
first  degree  and  murder  in  the  second  de- 
gree. It  is  true  that  in  other  parts  of  the 
same  Instruction  the  principle  seems  to  be 
accurately  stated,  but  this  only  serres  to 
make  the  whole  Instruction  obscure  and  con- 
tradictory. But  the  defendant  was  found 
guilty  of  murder  in  the  second  degree,  and 
tlie  error  was  harmless  in  this  case.  As 
stated  In  Thomp.  Trials,  §  2i01,  it  is  the  rule 
of  nearly  all  the  courts  that  no  judgment 
will  be  reversed  on  account  of  the  giving  of 
erroneous  instructions,  unless  it  appears 
probable  that  the  Jury  were  misled  by  them. 
Some  of  the  courts  have  refused  to  apply 
the  rule  In  criminal  cases,  bnt  it  was  ap- 
proved by  this  court  in  Miller  v.  State,  3 
Wyo.  .G63,  29  Pac.  136,  where  the  defendant 
was  convicted  of  murder  in  the  first  degree. 
In  a  case  like  the  present,  where  the  Jury 
did  not  follow  the  misdirection,  but  disre- 
garded it,  and  returned  a  verdict  for  the 
lower  degree,  we  think  that  It  affirmatively 
appears  that  the  defendant  was  not  preju- 
diced. There  can  be  no  possible  propriety 
in  remanding  a  case'  for  correct  Instructions 
upon  a  crime  of  which  the  defendant  has 
been  acquitted,  unless  the  verdict  which  was 
returned  was  In  some  way  affected  by  the 
misdirection,  and  there  is  no  suggestion  that 
it  was  In  this  case.  But  we  ha.ve  deemed 
some  discussion  of  the  subject  to  be  proper, 
In  view  of  the  apparently  conflicting  deci- 
sions, as  It  may  perhaps  be  of  some  assist- 
ance in  futiire  trials. 

Objection  Is  made  to  the  language  employ- 
ed In  instruction  28.  The  form  of  expres- 
sion used  is,  "The  court  instructs  the  Jury  If 
they  find  from  the  evidence;"  and  objection 
Is  made  that  It  does  not  direct  the  Jury  that 
they  must  be  satisfied  beyond  a  reasonable 
doubt'  before  finding  against  the  defendant 
upon  the  propositions  presented  in  this  in- 
atructlcm.  The  Jury  were  fully  and  correctly 
Informed  of  the  degree  of  proof  and  weight 
of  evidence  required  in  other  parts  of  the 
ciiarge.  This  instruction  was  not  directed  to 
that  question.  It  contains  no  Intimation  that 
a  mere  belief,  not  excluding  every  reasonable 
doubt.  Is  sufilclent  upon  which  to  base  a  find- 
ing. But,  the  court  having  Instructed  them 
that  the  charge  was  to  be  considered  as  a 
whole,  when  they  are  directed  that  If  they 
find  certain  facts,  the  law  exacts  a  particular 
verdict,  the  reasonable  construction  Is  that 
they  are  to  find  upon  the  principles  set  out 
in  the  charge  for  their  guidance  In  that  par- 
ticular. We  do  not  think  the  failure  of  the 
court  to  repeat  the  caution  as  to  reasonable 
doubt  was  error,  and  we  cannot  perceive  that 
it  would  tend  to  mislead  the  Jury. 

There  are  other  objections  to  the  charge, 
based  upon  the  woi-dlng,  which  counsel  con- 
tend had  a  tendency  to  mislead  the  Jury  and 
prejudice  the  defendant,  under  the  facts  of 
the  case.    We  have  examined  them  with  a 


great  deal  of  care,  and  do  not  think  these  ob- 
jections are  sustained.  With  the  exception 
we  have  noted,  we  think  the  charge  states 
the  law,  as  applied  to  the  evidence. 

This  case  was  tried  in  Weston,  one  of  the 
counties  of  the  Fourth  district  The  record 
shows  that  the  Judge  of  that  district  presid- 
ed at  the  convening  of  the  court  on  the  day 
the  trial  began,  but  that  the  trial  was  pre- 
sided over  throughout  by  the  Judge  of  the 
Third  district;  he  having  been  requested  to 
do  so  by  an  order  of  court  entered  in  the 
Journal.  Under  these  facts,  It  Is  insisted  by 
defendant  that  the  trial  was  illegal.  The 
precise  reason  upon  which  the  objection  is 
based  is  not  very  clear,  but  counsel,  In  their 
brief,  say,  "This  rests  upon  the  WMrdlng  of 
the  statute,  which  would  seem  to  preclude 
the  possibility  of  two  courts  being  holden  in 
the  same  county  at  one  time."  Counsel  do 
not  favor  us  by  pointing  out  what  statute  Is 
referred  to.  We  think  it  la  very  probably 
true  that  two  courts,  or  two  terms  of  the  dis- 
trict court  could  not  legally  be  in  session  In 
the  same  county  at  the  same  time.  But  we 
perceive  no  reason  why  different  Judges  may 
not  transact  separate  parts  of  the  business  of 
the  same  term.  There  Is  nothing  In  the  rec- 
ord to:  show  that  the  judge  of  that  district 
was  disposing  of  other  business  of  the  term 
while  this  trial  was  in  progress,  though  there 
would  seem  to  be  no  obstacle  in  the  way  of 
bis  doing  so,  other  than  some  inconvenience 
that  might  arise  in  obtaining  Juries,  under 
the  statute,  in  cases  where  Juries  might  be 
required.  Section  11,  art  5,  of  the  constitu- 
tion, provides,  "The  Judges  of  the  district 
courts  may  hold  courts  for  each  other  and 
shall  do  so  when  required  by  law;"  and  sec- 
tion 2,  c.  52,  Laws  1890-91,  provides  that 
when  any  Judge  Is  unable  to  try  any  cause, 
or  to  hold  any  term  or  portion  of  a  term  of 
court  in  his  district,  he  shall  call  upon  one  of 
the  other  Judges  to  try  such  cause,  or  to  bold 
snch  term  or  portion  of  a  term,  and  gives  such 
other  judge  fall  power  and  authority  to  act 
It  appears  from  the  recitals  of  the  bill  of  ex- 
ceptions that  the  case  was  heard  at  the  spe- 
cial June  term,  1897,  of  the  district  court  of 
Weston  county,  and  the  transcript  Is  certified 
by  the  clerk  of  that  court  under  his  official 
seal.  There  is  no  suggestion  anywhere  in  the 
record  that  there  was  held,  or  any  attempt  to 
hold,  another  court,  or  another  term  of  the 
district  court,  in  that  county  at  that  time. 
There  Is  no  reason  whatever  up(m  which  this 
assignment  of  error  can  rest  There  were 
formerly  some  doubts  whether  the  district 
court  could  legally  be  in  session  In  two  comi- 
ties of  the  same  district  at  the  same  time, 
which  may  have  led  to  some  confusion  In  the 
minds  of  counsel.  But  that  question  was  final- 
ly disposed  of,  in  a  very  able  discussion  of  the 
subject  by  Chief  Justice  Groesbeck,  In  Stirl- 
ing V.  Wagner,  4  Wyo.  11,  31  Pac.  1032,  and 
32  Pac.  1128. 

The  defendant  was  sentenced  by  the  Judge 
who  presided  at  the  trial  to  the  penitentiary 
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for  life.  There  was  a  stay  of  execution  pend- 
ing an  appeal  to  this  court,  and  at  the  next 
September  term  of  the  district  court  the  sen- 
tence was  ordered  to  be  carried  Into  execu- 
tion. It  Is  objected  that  Judge  Stotts,  the 
judge  of  that  district,  having  acted  as  prose- 
cuting attorney  In  the  earlier  stages  of  the 
case,  was  without  jurisdiction  to  make  this 
order.  It  does  not  appear  from  the  record 
that  Judge  Stotts  made  the  order.  But,  If  he 
did,  he  was  the  judge  of  that  district,  the  or- 
der was  purely  formal,  and  he  had  jurisdic- 
tion, unless  he  had  In  some  way  been  de- 
prived of  it.  By  sections  3404,  3405,  Rev. 
St.,  the  defendant  in  a  criminal  action  may 
make  affidavit  that  he  believes  he  cannot  re- 
ceive a  fair  trial,  owing  to  the  bias  or  preju- 
dice of  the  judge,  and  it  then  becomes  the 
duty  of  such  judge  to  call  some  other  judge, 
who  shall  try  or  continue  the  cause  as  if  It 
had  been  originally  brought  before  him. 
Even  If  this  proceeding  would  deprive  the 
judge  of  jurisdiction  to  make  a  formal  order 
In  the  case,  it  does  not  affect  this  matter. 
No  affidavit  was  made,  and  tlie  judge  seems 
to  have  called  another  upon  his  own  motion; 
and,  while  conditions  often  arise  which  would 
make  a  judge  reluctant  to  sit  In  the  trial  of 
a  criminal  cause,  we  know  of  no  other  pro- 
vision of  the  statutes  which  could  be  held  to 
deprive  him  of  jurisdiction,  and  counsel  do 
not  point  out  any.  But,  if  he  had  been  with- 
out jurisdiction,  it  would  not  be  ground  for 
reversal  of  the  judgment,  but  such  want  of 
jurisdiction  could  only  affect  the  order  by 
which  the  defendant  was  directed  to  be  con- 
veyed to  the  penitentiary,  and  the  only  result 
would  be  that  his  Incarceration  there  would 
be  technically  lU^al  until  a  valid  order  could 
be  entered  by  some  judge  having  authority 
to  make  It. 

It  is  further  contended  that  the  verdict  is 
not  sustained  by  the  evidence.  It  was  claim- 
ed by  the  defendant  that  the  shooting  was 
in  self-defense,  and  that  deceased  fired  the 
first  shot.  All  the  witnesses  who  saw  or 
heard  the  shooting  testify  that  only  two  shots 
were  fired.  The  testimony,  with  the  excep- 
tion of  that  of  the  three  witnesses,  Rice, 
Fiiller,  and  Ross,  tends  to  show  that  the  de- 
ceased was  unarmed  at  the  time.  Rice,  Pul- 
ler, and  Ross  state  that  deceased  fired  the 
first  shot,  but,  like  the  others,  say  only  two 
sliots  were  fired.  Two  witnesses  state  that 
the  defendant  told  them  after  the  shooting 
that  he  fired  two  shots,  and  exhibited  the  pis- 
tol; there  being  three  loaded  shells,  two 
empty  shells,  and  one  empty  chamber.  The 
defendant  did  not  testify  and  the  statement 
of  these  two  witnesses  is  not  denied,  al- 
though they  testify  that  George  Ross,  the 
brother  of  the  defendant,  and  his  brother-in- 
law,  Graham,  were  present  when  he  made 
the  statement  It  was  a  'deliberate  state- 
ment, for  he  called  attention  to  the  condition 
of  the  pistol.  In  proof  of  its  correctness.  The 
deceased,  in  reply  to  the  question  whether 
be  fired  a  shot,  stated  repeatedly  that  he  had 


no  gun.  It  is  true  that  two  shots  may  be  bo 
nearlj'  simultaneous  as  to  make  but  one  re- 
port But  this  fact  is  not  available  for  the 
defendant  upon  the  theory  of  the  defense. 
that  the  deceased  shot  first,  for  in  that  case 
there  would  necessarily  be  three  dlstingulsli- 
able  reports.  From  this  evidence  the  Jury 
were  justified  In  believing  that  there  were 
but  two  shots,  and  that  both  were  fired  by 
defendant  They  had  the  witnesses  before 
them,  and  it  was  for  them  to  pass  upon  their 
credibility.  The  verdict  ought  not  to  be  dis- 
turbed, and  the  judgment  will  be  affirmed. 

POTTER,  a  J.,  and  SCOTT,  District 
Judge,  concur. 

a  wro.  za» 
FIRST  NAT.   BANK  OP  ROCK   SPRINGS 

et  al.  V.  LUDVIGSEN. 
(Supreme  Court  of  Wyoming.    July  12,  1890.)  " 

APPBAL—REHEARINO. 
A  point  not  raised  at  the  original  bearing, 
and  not  mentioned  in  brief  of  connsel,  cannot 
be  considered  under  rule  14  (26  Pac.  xii.),  requir- 
ing counsel  to  include  in  their  briefs  a  statement 
of  nil  points  relied  on. 

Rehearing  denied.  For  former  opinion. 
see  56  Pac.  994. 

POTTER,  O.  J.  Plaintiffs  In  error  apply 
for  a  rehearing,  and  again  contend  that  the 
presentation  and  allowance  of  claims  against 
the  estate, of  the  decedent  was  a  condition 
precedent  to  the  right  of  the  administra- 
trix to  defend  her  possession  of  the  mort- 
gaged property.  The  arguments  now  made 
are  substantially  the  same  as  those  originally 
presented.  A  careful  re-examlnation  of  the 
question  has  convinced  us  that  the  condu- 
slon  reached  upon  the  original  hearing  should 
be  adhered  to.  As  the  matter  was  fully  dis- 
cussed In  the  former  opinion,  we  do  not  deem 
it  necessary  to  again  elaborate  our  views. 

A  new  point  is  now  urged.  For  the  first 
time  In  this  court  It  Is  Insisted  that  the  Judg- 
ment, which  was  for  $872.41,  shotdd  not  bare 
exceeded  ?800,  or  at  the  most  $810.  This 
point  was  not  raised  at  the  original  bear- 
ing, and  was  not  mentioned  in  brief  of  coun- 
sel. Under  rule  14  (26  Pac.  xH.)  It  was  the 
duty  of  counsel  to  include  in  their  brief  a 
statement  of  all  the  points  relied  on.  We 
might  well  refuse  now  to  consider  this  point, 
raised  for  the  first  time  on  petition  for  re- 
hearing. In  this  respect  counsel's  entire  ar- 
gument is  that  the  value  of  the  proi>erty 
was  stipulated  to  be  ?800  on  September  27, 
1897,  and,  if  Interest  Is  allowed.  It  should 
run  only  from  that  date.  The  facts  are  that 
the  property  was  delivered  to  the  plaintiff  in 
error  bank  on  March  26,  1807.  The  agreed 
statement  does  not  say  that  the  value  was 
$800  on  September  27,  1897.  It  does  say 
"that  the  foregoing  property,  described  here- 
in, Is  of  the  value  of  eight  hundred  dollars." 
The  agreed  statement  or  stipulation  as  to 
facts  was  filed  as  of  the  date  last  above  men- 
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tioned  It  Is  thus  to  be  observed  that  tbe 
argument  is  extremely  technical.  Counsel 
also  say  that  tlje  judgment  ought  to  have 
been  confined  to  $800,  for  the  reason  that 
tbe  damages  were  stipulated  at  that  sum. 
We  do  not  think  that  is  the  effect  of  the 
stipulation.  The  only  statement  In  tbe  stip-, 
ulatlon  respecting  damages  is  that  which  is 
quoted  above  concerning  the  value  of  the 
property.  No  reason  is  assigned,  or  authority 
cited,  to  show  that  Interest  or  damages  for 
detention  is  not  properly  recoverable  by  a  de- 
fendant in  replevin  when  the  property  has 
been  taken  under  the  suit,  and  delivered  to 
the  plaintiff;  nor  Is  any  such  contention 
made  by  coimsel.    Rehearing  denied. 

CORN  and  KNIGHT,  JJ.,  concur. 


(25  Nev.  105) 

.STATK  ex  rel.  OFFICE-SPECIALTY  MFG. 

CO.  V.  BECK  et  al.,  County  Com'rs. 

(Supreme  Court  of  Nevada.    July  17,  1898.) 

STATUTES— COtTNTIES— MANDAMUS. 

1.  St.  1809,  p.  60,  providing  for  adjustment  of 
iiiip.iid  claimg  against  counties  by  submitting  the 
matter  of  value  of  property  furnished  to  ap- 
pi-uisers,  does  not  require  the  adjustment  and 
payment  of  claims  which  have  been  decided  by 
the  courts  to  be  fraudulent. 

2.  Mandamus  should  not  be  granted  to  compel 
a  technical  compliance  with  the  strict  letter  of 
the  law,  in  disregard  of  its  spirit. 

Application  by  the  state  of  Nevada,  on  the 
relation  of  the  Office-Specialty  Manufacturing 
Company,  a  corporation,  for  a  writ  of  man- 
damus against  H.  H.  Beck,  T.  K.  Hymers, 
and  George  Frazer,  as  the  board  of  county 
commissioners  of  Washoe  county,  Nev.  Writ 
denied. 

Torrej-son  &  Summerfleld  and  F.  H.  Nor- 
cross,  for  relator.  E.  L.  Williams,  Dist  Atty., 
and  A.  E.  Clieney,  for  respondent. 

BONNIFIELD,  C.  J.  An  act  of  the  legisla- 
ture approved  March  9,  1809,  provides:  "Sec- 
tion 1.  At  any  time  within  sixty  days  after 
the  approval  of  this  act  any  person,  firm  or 
corporation,  which  has  furnished  and  deliv- 
ered to  any  county  of  the  state  of  Nevada, 
personal  property  which  is  retained  by  any 
such  county  under  claim  of  ownership  and 
for  which  such  county  has  paid  no  compen- 
sation, or  has  received  in  return  'and  retains 
all  payments  which  have  been  made  on  ac- 
count of  such  property  by  such  county,  is 
authorized  to  nominate  In  written  communi- 
cations delivered  to  the  county  clerk,  the 
cbnirman  of  the  board  of  county  commission- 
ers, and  to  the  county  auditor  of  such  county, 
one  appraiser,  to  fix  the  true  value  of  such 
property,  and  upon  receiving  such  communi- 
cation, the  board  of  county  commissioners, 
at  Its  first  regular  meeting  thereafter,  shall 
uominate  one'  such  appraiser,  and  the  county 
auditor,  within  five  days  after  receiving  such 
communication,  shall  uominate  one  such  ap- 
praiser.   Thereupon  the  county  clerk  of  such 


county  shall  at  once  notify  each  of  said  ap- 
praisers, who,  or  a  majority  thereof,,  shall 
within  ten  days  thereafter  meet  at  the  office 
of  the  county  clerk  of  such  county  and  hear 
all  evidence  submitted  to  them  and  then  shall 
proceed  to  fix  the  true  value  of  such  property 
and  file  their  written  finding  of  such  value, 
or  that  of  a  majority  of  such  appraisers,  with 
such  county  clerk.  All  evidence  heard  by 
such  appraisers  shaJl  be  documentary  or  that 
of  witnesses  testifyli^  under  oath  first  ad- 
ministered by  the  county  clerk  of  such  coun- 
ty. Upon  the  filing  of  such  written  finding  of 
the  value,  the  person,  firm  or  corporation  fur- 
nishing and  delivering  such  personal  prop- 
erty, is  authorized  to  file  a  claim  against  such 
county  for  the  amount  fixed  by  such  apprais- 
ers, or  a  majority  thereof,  and  the  board  of 
county  commissioners  shall  allow,  the  county 
auditor  shall  audit  and  allow,  and  the  county 
treasurer  shall  pay  the  same."  St  1899,  p. 
60.  Claiming  to  be  "acting  under  and  by  vir- 
tue and  in  pursuance  of"  the  said  legislative 
act,  the  relator  presented  a  claim  against 
Washoe  county  in  the  sum  of  $1,498,  for  cer- 
tain metallic  furniture  it  furnished  and  de- 
livered to  said  county  in  the  year  1896.  The 
board  of  county  commissioners  rejected  said 
claim.  The  relator  petitions  for  a  writ  of 
mandamus  to  compel  the  board  to  allow  the 
same.  It  appears  that  the  relator  appointed 
an  appraiser,  and  gave  notices  thereof,  as  pro- 
vided by  sjiid  act;  that  a  majority  of  said 
board  appointed  one  appraiser,  the  chairman 
of  the  board  refusing  to  participate  in  the 
matter,  and  the  auditor  refused  and  failed  to 
appoint  an  appraiser;  that  the  two  apprais- 
ers met,  heard  evidence  as  to  the  value  of 
said  property,  and  fixed  the  same  at  the 
above-named  sum. 

A  great  many  legal  questions  are  present- 
ed, and  objections  made  by  counsel  for  re- 
spondents against  the  issuing  of  said  writ, 
and  the  act  of  the  legislature  is  assailed  as 
being  unconstitutional  on  several  grounds. 
We  do  not  deem  it  necessary  to  pass  up<m 
these  several  contentions  of  counsel,  except 
such  as  may  be  Involved  in  the  inquiry  to 
which  we  direct  our  attention. 

Is  tbe  relator's  claim  within  the  spirit  and 
meaning  of  said  act?  It  seems  clear  that  the 
object  of  the  legislature  in  passing  the  act 
was  simply  to  provide  a  mode  for  determin- 
ing the  question  of  the  value  of  property  fur- 
nished and  delivered  to  a  county  where  the 
value  was  the  only  question  in. dispute  be- 
tween the  county  and  the  person  furnishing 
the  property.  Certainly  tbe  legislature  did 
not  intend  that  a  county  should  be  bound  to 
submit  the  question  of  value  to  appraisers 
when  there  was  no  dispute  as  to  the  value, 
and  that  the  county  should  be  bound  to  pay 
the  award  of  the  appraisers  regardless  of  any 
meritorious  defense  the  county  might  have 
against  the  claim.  The  record  shows,  and 
relator's  counsel  admit  in  their  brief,  that 
there  never  was  any  dispute  between  the  re- 
lator and  Washoe  county  as  to  the  value  of 
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the  property  In  question,— $1|498.  The  agreed 
statement  ot  facts  shows  that  the  question  of 
tlje  validity  of  relator's  claim  against  Wa- 
shoe county  with  respect  to  said  property 
has  been  directly  involred  in  three  actions 
brought  by  the  relator  in  the  district  court  of 
said  county,  and  that  in  each  case  said  claim 
was  adjudged  to  be  fraudulent  on  the  part 
of  the  relator,  and  void,  and  that  one  of  these 
cases  was  appealed  to  the  supreme  court,  and 
the  Judgment  of  the  trial  court  affirmed.  55 
Pae.  222.  Whatever  may  have  been  the  leg- 
islative object  in  passing  the  act,  we  presume 
it  was  a  good  one,  but  we  cannot  indulge 
such  violent  presumption  as  that  the  object 
was  to  compel  a  coimty  to  pay  a  claim  which 
has  been  finally  adjudicated  by  the  courts  to 
be  fraudulent  on  the  part  of  the  claimant. 
"Mandamus  should  not  be  granted  to  compel 
a  technical  compliance  with  the  strict  letter 
of  the  law,  in  disregard  of  its  spirit"  Wied- 
wald  V.  Dodson,  95  Oal.  450,  30  Pac.  580; 
State  V.  Board  Cbm'rs  Phillips  Co.,  26  Kan. 
419;  High,  Extr.  Rem.  (3d  ted.)  f  9..  The  writ 
is  denied. 

.    BELKNAP  and  MASSEY,  JJ.,  concur. 


(60  Kan.  678) 

HART  V.  MODERN  WOODMEN  OF 
AMERICA. 

SAME  V.  KNIGHTS  OF  MACCABEES. 

(Supreme  CJourt  of  Kansas.  July  8,  1899.) 
LIFE  INSimANCE-SDlCIDB. 
It  is  competent  for  parties,  in  contracting 
as  to  life  insurance,  to  provide  tliat  self-destruc- 
tion by  the  insured,  whether  sane  or  insane, 
shall  avoid  the  contract.  Such  a  provision  cov- 
ers a  case  of  intentional  self-destrnetion  by  one 
who  understood  the  physical  nature  and  conse- 
quences ot  the  act  which  caused  his  death,  al- 
though his  mind  was  so  far  impaired  that  he 
was  not  conscious  of  the  moral  quality  or  conse- 
quences of  such  act. 

(SyUabua  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
D.  M.  Dale,  Judge. 

Actions  by  Ruth  America  Hart  against  the 
Modern  Woodmen  of  America,  and  by  sald^ 
Ruth  America  Hart,  as  guardian  of  Everett  L. 
Hart,  against  the  Knights  of  the  Maccabees. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Amldon  &  Conly,  for  plaintiff  In  error.  J. 
O.  Johnson  and  Bentley  &  Hatfield,  for  defend- 
ants In  error. 

JOHNSTON,  J.  On  June  1.  1896,  Ozrd  Bi 
Hart  applied  for  membership  and  insurance 
In  the  Modem  Woodmen  of  America,  and  on 
June  5,  1896,  a  beneficiary  certificate  was  Is- 
sued to  him,  providing  that,  while  In  good 
standing,  he  was  entitled  to  participate  in  the 
benefit  fund  in  an  amount  to  not  exceed  $3,000, 
which  was  to  be  paid  at  his  death  to  his  moth- 
er, Ruth  America  Hart  On  June  13,  1896, 
Ozro  E.  Hart  also  obtained  a  beneficiary  cer- 


tificate in  the  order  of  the  Knights  of  the  Mac- 
cabees, In  the  sum  of  $3,000,  payable  at  bis 
death  to  Everett  L.  Hart,  his  son.  In  the  case 
of  the  Modern  Woodmen  of  America  it  was  ex- 
pressly provided  that  the  certificate  should  be 
void,  and  all  benefits  which  might  have  ac- 
x;rued  absolutely  forfeited,  If  the  Insured  should 
die  "by  his  own  hands,  whether  sane  or  in- 
sane." In  the  application  Hart  was  aakei  if 
be  understood  that  the  order  did  not  indemnify 
against  death  by  suicide,  to  which  he  made 
an  affirmative  answer,  and  it  was  provided  that 
the  statement  should  constitute  a  part  of  the 
insurance  contract  In  the  case  of  the  Knights 
of  the  Maccabees  the  certificate  provides  that, 
when  the  applicant  becomes  a  member  of  the 
order,  he  is  entitled  to  the  rights  and  benefits 
of  the  same,  subject  to  the  provisions  of  the 
laws  of  the  order.  The  laws  of  the  order  ex- 
pressly provide  that  no  benefit  shall  be  paid  on 
account  of  the  death  of  a  member  when  death 
is  "the  result  of  suicide  witliln  one  year  after 
admission,  whether  the  member  so  taking  his 
own  life  was  sane  or  insane  at  the  time."  On 
the  certificate  itself  is  printed  this  provision  of 
the  law,  exempting  the  order  from  liability  if 
the  memba:  commits  suicide  within  one  year 
after  admission  to  the  order,  whether  sane  or 
Insane.  The  application  of  Hart  also  contains 
the  declaration:  "I  also  agree  that,  should  I 
commit  suicide  within  one  year  from  the  date 
of  my  admission  into  the  order,  whether  sane 
or  insane  at  the  time,  this  contract  shall  be 
null  and  void."  And  he  farther  stipulated  that 
the  application  and  laws  of  the  order  should 
constitute  a  part  of  the  certificate.  Within  a 
few  days  after  his  admission  into  the  orders, 
and  the  taking  out  of  the  beneficiary  certifi- 
cates, Ozro  E.  Hart  committed  suicide,  and 
the  facts  with  reference  to  the  suicide  were 
agreed  upon  between  the  parties,  and  are  as 
follows:  "That  the  said  Ozro  E.  Hart  was 
married  on  the  4th  day  of  July,  1889,  and  lived 
and  cohabited  with  his  wife  until  the  time  of 
his  death;  that  his  wife  was  the  mother  of 
said  Everett  L.  Hart,  and  he  the  father  of  said 
child;  that  on  the  night  of  the  19th  or  20th 
day  of  June,  1896,  the  said  Ozro  Vj.  Hart  first 
learned  and  discovered  that  his  wife  and  one 
Pitt  were  occupying  the  same  bed,  and  Illicitly 
cohabiting  together,  and  that  his  said  wife  was 
guilty  of  adultery  with  the  said  Pitt;  and  that 
the  said  knowledge  and  Information  of  the 
infidelity  of  his  wife  affected  the  qilnd  of  said 
Hart  to  such  an  extent  and  in  such  a  manner 
that  his  reasoning  faculties  became  so  Impalt^ 
ed  that  be  (the  said  Ozro  E.  Hart)  t>ecame  un- 
able to  understand  the  moral  character  of  his 
acts,  and  became  insane,  and  while  in  sudi 
condition  of  mind,  and  wlille  being  so  insane. 
he  shot  and  killed  his  said  wife,  then  turned 
the  pistol  on  himself,  and  shot  and  killed  him- 
self, in  the  city  of  Wichita,  Sedgwick  county, 
Kan.,  on  June  21,  1896."  In  the  trials  flie 
principal  controversy  was  whether  the  self-de- 
struction of  Hart  exempted  the  orders  from 
liability,  and  the  decision  In  each  case  was  IB 
favor  of  the  defendants. 
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While  tbere  Is  some  contention  to  the  con- 
trary, It  Is  clear  that  an  exception  as  to  non- 
liability because  of  death  by  suicide,  whether 
sane  or  insane,  is  a  part  of  each  of  the  insur- 
ance contracts  under  consideration.  In  one 
case  it  is  plainly  written  on  the  face  of  the 
certificate,  and  in  the  other  it  is  clearly  pro- 
vided for  in  the  application  and  by-laws,  which 
are  imported  into  and  made  a  part  of  the  cer- 
tificate, which  together  show  the  contract  of 
the  parties,  and  that  the  exception  Is  Included. 
Much  diversity  of  Judicial  opinion  has  arisen 
as  to  the  etCect  of  the  suicide  of  the  insured. 
The  supreme  court  of  the  United  States  has 
distinctly  held  that  intentional  self-destruction 
by  the  insured,  while  sane,  is  not  a  risk  cov- 
ered by  a  life  insurance  policy,  even  when  the 
iwlicy  contains  no  exception  as  to  such  a  death, 
and  it  was  there  said  that  such  a  rlslc' could 
not  be  legally  covered  by  an  Insurance  con- 
tract, as  It  would  be  against  public  policy  to 
make  such  a  contract.  Rltter  v.  Insurance 
Ck>.,  169  U.  S.  139, 18  Sup.  Ct.  300.  See,  also, 
Supreme  Gommandery  v.  Ainswortb,  71  Ala. 
436;  Hartman  v.  Insurance  Co.,  21  Pa.  St 
466.  Other  authorities  hold  that,  where  life 
insurance  is  effected  for  the  benefit  of  wife  or 
children,  the  suicide  of  the  insured,  while  sane, 
is  not  a  defense,  in  the  absence  of  a  condition 
or  exception  to  that  effect  In  the  policy.  Fitch 
V.  Insurance  Co.,  59  N.  Y.  557;  Darrow  v.  So- 
ciety, 116  N.  Y.  537,  22  N.  E.  1003;  Mills  v. 
Rebstock,  20  Minn.  380,  13  N.  W.  162.  The 
supreme  cotnt  of  Wisconsin  has  held  that  In- 
tentional suicide,  while  sane,  does  not  avoid 
a  life  insurance  policy.  In  the  absence  of  any 
provision  therein  to  that  effect.  If  third  per- 
sons are  beneficiaries.  Patterson  v.  Insurance 
Co.,  100  Wis.  118,  7p  N.  W.  980.  There  is 
much  conflict  in  the  authorities  where  the  in- 
surance contract  merely  excepts  death  by  sui- 
cide or  self-inflicted  injuries,  the  result  of  va- 
rying standards  in  measuring  the  mental  ca- 
pacity and  responsibility  of  the  insured.  With 
respect  to  this  provision  Justice  Gray,  of  the 
supreme  court  of  the  United  States,  remarked 
that  "the  decisions  upon  the  effect  of  a  policy 
of  life  insurance  which  provides  that  it  shall 
be  void  If  the  assured  'shall  die  by  suicide,' 
or  'shall  die  by  his  own  hand,'  go  far  towards 
determining  this  question.  This  court,  upon 
full  consideration  of  the  conflicting  authori- 
ties upon  that  subject,  has  repeatedly  and  uni- 
formly held  that  such  a  provision,  not  con- 
taining the  words  'sane  or  insane,'  does  not  in- 
clude a  self -killing  by  an  insane  person,  wheth- 
er bis  unsoundness  of  mind  is  such  as  to  pre- 
vent him  from  understanding  the  physical  na- 
ture and  consequences  of  his  act,  or  only  such 
as  to  prevent  him,  while  foreseeing  and  pre- 
meditating its  physical  consequences,  from  un- 
derstanding its  moral  nature  and  aspect."  In- 
surance Co.  V.  Crandal,  120  U.  S.  527,  7  Sup. 
Ct.  685. 

To  avoid  disputes  as  to  the  meaning  of  "sui- 
cide," and  to  definitely  fix  the  extent  of  the 
risk.  It  is  not  uncommon  to  Incorporate  a  con- 
dttloD  In  an  insurance  contract  that  it  shall 


be  void  if  the  Insured  shall  die  by  suicide,  sane 
or  Insane.  No  reason  is  seen  why  a  stipula- 
tion exempting  the  insurer  from  liability  for 
acts  of  the  insured  committed  while  Insane 
should  not  be  enforced.  It  does  not  contra- 
vene sound  morals  or  public  policy,  and  courts 
must  enforce  the  Intention  of  the  parties  as 
expressed  by  it  As  to  the  right  of  insurance 
companies  to  Include  such  an  exemption  in  the 
policy,  it  has  been  said  that  if  "they  are  at  lib- 
erty to  stipulate  against  hazardous  occupations, 
unhealthy  climates,  or  death  by  the  hands  of 
the  law,  or  in  consequence  of  injuries  receiv- 
ed when  intoxicated,  surely  it  is  competent  for 
them  to  stipulate  against  intentional  self-de- 
struction, whether  it  be  the  voluntary  act  of 
an  accountable  moral  agent  or  not."  As  to  the 
effect  of  the  words  "sane  or  insane,"  added 
to  the  condition,  the  same  authority  says: 
"Nothing  can  be  clearer  than  that  the  words 
'sane  or  insane'  w«re  introduced  for  the  pur- 
pose of  excepting  from  the  operation  of  the 
policy  any  intended  ^elf-destructlon,  whether 
the  insured  was  of  sound  mind  or  in  a  state 
of  insanity.  These  words  have  a  precise,  defi- 
nite, well-understood  meaning.  No  one  can  be 
misled  by  them,  nor  could  an  expansion  of  this 
language  more  clearly  express  the  intention  of 
the  parties.  In  the  popular,  as  well  as  the 
legal,  sense,  'suicide'  means,  as  we  have  seen, 
the  death  of  a  party  by  his  own  voluntary  act; 
and  this  condition,  based,  as  it  is,  on  the  con- 
struction of  this  language.  Informed  the  holder 
of  the  policy  that  if  he  purposely  destroyed 
his  own  life,  the  company  would  be  relieved 
from  liability."  Bigelow  v.  Insurance  Co.,  93 
V.  S.  284.  Such  a  condition  does  not  admit 
of  an  interpretation  to  Indnde  death  6y  acd 
dent  or  by  mistake,  although  It  may  have  re- 
sulted from  the  immediate  act  of  the  assured; 
but  under  an  exception  such  as  we  are  consid- 
ering, if  the  insured  purposely  takes  his  own 
life,  the  Insurer  goes  free.  Pierce  v.  Insur- 
ance Co.,  34  Wis.  289;  De  Gogorza  v.  Insur- 
ance Co.,  65  N.  Y.  241;  Scarth  v.  Society,  75 
Iowa,  346,  39  N.  W.  658;  Billings  v.  Insur- 
ance Co.,  64  Vt  78,  24  Atl.  656;  Streeter  v. 
Society,  65  Mich.  199,  31  N.  W.  779;  Salentlne 
v.  Insurance  Co.,  24  Fed.  161;  Insurance  Co. 
v.  HolloweU  (Ind.  App.)  43  N.  E.  278;  Riley  v. 
Insurance  Co.,  25  Fed.  316;  Insurance  Co.  v. 
McConkey,  127  U.  S.  661,  8  Sup.  Ot.  1360; 
Sabin  V.  National  Union,  90  Mich.  177,  61  N. 
W.  202. 

In  interpreting  such  an  exception,  a  distinc- 
tion has  been  made  by  some  of  the  authorities 
between  cases  of  Insanity  where  the  suicide 
was  conscious  of  the  physical  nature  and  re- 
sult of  the  act  which  caused  his  death,  and 
cases  where  he  did  not  appredate  the  physical 
consequences  of  such  act  If  there  be  ground 
for  such  a  distinction,  there  is  no  room  for  It 
in  the  cases  under  consideration.  The  agreed 
facts  show  a  case  of  intentional  self-destruc- 
tion, and  that  while  he  did  not  understand  the 
moral  character  of  his  acts,  he  had  sufficient 
intelligence  as  to  what  the  physical  end  and 
consequences  of  the  same  would  be.    We  art 
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not  required  to  determine  the  effect  of  such  an 
exception  where  the  Insured  was  so  wholly 
bereft  of  reason  that  he  did  not  understand  the. 
natural  result  of  his  acts,  nor  what  would  be 
the  effect  if.  In  addition  to  this  exception,  the 
contract  contained  a  clause  making  it  Incon- 
testable after  a  stated  time,  and  the  death  had 
occurred  after  that  time.  From  the  language 
of  the  contracts  and  the  agreed  facts  as  to  the 
manner  of  Hart's  death,  it  is  clear  that  the 
risk  was  not  within  the  contemplation  of  the 
contractlcg  parties.  The  Judgments  of  the 
district  court  will  therefore  be  affirmed. 


DOSTEiR,  0.  J.,  concurred. 
not  sit 


SMITH,  J.,  did 


ROBERTS  et  al.  v.  JORDON. 
(Supreme  Court  of  Kansas.    July  8,  1899.) 
SUPREHB  COURT-JURISDICTION. 
On  appeal  from  a  judgment  rcstrainiuK  the 
opeuiug  of  a  highway,  where  there  is  notbiug  in 
the  record  showing  the  amount  or  value  of  the 
thing  in  controversy,  the  supreme  court  has  no 
jurimliction. 

Error  from  district  court,  Washington 
county;  F.  M.  Sturges,  Judge. 

Action  by  Eva  Jordon  against  M.  P.  Rob- 
erts, trustee  of  Washington  township,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Dismissed. 

T.  P.  Roney.  for  plaintiffs  in  error.  J.  W. 
Hector,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiffs  in  error, 
who  were  defendants  In  the  court  below, 
were  enjoined  from  opening  a  road,  claimed 
by  them  to  be  a  county  road,  separating  two 
80-acre  tracts  of  land  belonging  to  the  de- 
fendant In  error.  The  defendants  below 
were  road  overseers  and  township  trustees, 
and  a  decree  was  entered  In  the  district 
court  perpetually  enjoining  them  from  In  any 
way  interfering  with  the  plaintiff  below  in 
the  free  use  and  enjoyment  of  the  lands 
owned  by  her,  and  enjoining  them  from 
opening,  or  attempting  to  open,  any  public 
highway  between  said  two  tracts  of  land,  or 
Interfering  with  her,  her  agents  or  servants, 
in  closing  said  lands,  by  gates  or  fences, 
against  the  public.  There  is  nothing  in  the 
record  showing  the  amount  or  value  of  the 
thing  in  controversy.  There  is  no  suggestion 
whatever  of  the  value  oC  the  use  of  the  road, 
or  of  the  land  proposed  to  be  appropriated 
for  the  same.  In  the  case  of  Linn  v.  Krumm, 
50  Kan.  773,  52  Pac.  80,  we  quote  from  the 
opinion  found  in  the  Reporter:  "There  is 
nothing  whatever  In  the  record  showing  the 
amount  or  value  of  the  thing  in  controversy. 
Whatever  such  thing  in  controversy  may  be, 
it  possesses  to  the  parties  a  value  which  can 
be  estimated  in  money.  If  it  be  the  labor 
and  expense  to  the  road  overseer  in  the  per- 
formance of  the  re<iuired  duty,  it  is  sus- 
ceptible of  statement  in  dollars  and  cents. 
If  it  be  the  title  to  or  value  ot  the  use  of 


the  alley  in  question  to  Krumm,  the  relator, 
or  to  one  Bower,  who  obstructed  the  alley, 
by  fencing  it  in,  it  is  susceptible  of  like  state- 
ment or  estimation  in  money.  The  tbing  in 
controversy,  properly  viewed,  is  not  the  ab- 
stract right  of  the  relator  to  have  the  ob- 
structions removed,  independent  of  the  pe- 
cuniary advantage  which  its  removal  will  be 
to  him,  or  the  pecuniary  disadvantage  it  will 
be  to  Bowers  to  have  it  removed,  or  the  pe- 
cuniary loss  it  will  be  to  the  road  overseer 
to  remove  it.  It  Is  the  value  in  money  to  the 
relator  of  the  right  asserted,  or  the  value  in 
money  of  the  labor  or  expense  to  be  incur- 
red by  the  road  overseer  in  asserting  it,  or 
the  value  in  money  of  the  property  of  which 
Bower  will  be  deprived,  which,  for  the  pur- 
pose Qf  enabling  us  to  assume  Jurisdiction,  Is 
the  thing  In  controversy.  We  have  hereto- 
fore entertained  the  same  view  of  our  Juris- 
diction to  review  injunction  proceedings,  and 
we  can  see  no  difference  In  principle  between 
the  two  classes  of  cases.'"  The  petition  In 
error  will  be  dismissed. 

(60  Kan.  68«) 

CITY  OP  KANSAS  CITT  ▼.  HART  et  aL 

SIMPSON  v.  SAME. 

(Supreme  C^urt  of  Kansas.    July  8,  1S99.) 

ERROR— JOINT    JUDGMENT —  PROCEDURE— 
PLEADING— AMENDMENT— LIMITATIONS. 

1.  Where  a  joint  judgment  is  obtained  against 
two  or  more  defendants,  of  which  they  com- 
plain, they  should  unite  in  a  single  proceeding 
in  error,  unless  they  have  distinct  and  conflict- 
ing interests,  or  are  in  some  way  adverse  to- 
ward.s  each  other.  Tlie  fact  that  they  bring  sep- 
arate proceedings  will  not  constitute  a  ground 
for  dismissnl,  where  each  defendant  makes  his 
co-defendants  and  the  plaintiff  defendants  in  er- 
ror. 

2.  Whether  the  cause  of  action  sued  on  orig- 
inally is  the  same  as  that  set  out  in  an  amend- 
ed petition  is  to  be  determined  by  the  aver- 
ments of  the  pleadings,  and  not  by  testimony  of 
what  the  pleader  intended  the  pleadings  shoald 
contain. 

3.  The  plaintiff,  whose  daughter  was  killed 
through  the  alleged  negligence  of  the  defend- 
ants, brought  an  action  in  which  he  stated  a 
common-law  liability  for  loss  of  services  of  liis 
daughter,  but  the  averments  were  wholly  insuf- 
ticipnt  to  constitute  a  statutory  liability  for  ber 
death.  More  than  two  years  after  the  negligent 
injury,  he  asked  and  obtained  leave  to  amend 
his  petition,  so  as  to  state  a  cause  of  action  for 
the  recovery  of  damages  for  death  under  section 
422  of  the  Civil  Code.  ffrW,  that  the  amend- 
ment was  a  departure,  that  it  constituted  a  new 
cause  of  action  which  did  not  relate  back  to 
the  commencement  of  the  action,  and  that  the 
cause  of  action  set  up  in  the  amendment  was 
barred  by  the  statute  of  limitations. 

(Syllabus  by  the  Conrt.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  W.  G.  Holt,  Judge. 

Action  by  Nathaniel  S.  Hart  against  the 
city  of  Kansas  City,  S.  N.  Simpson,  and  oth- 
ers. Judgment  for  plaintiff,  and  the  city  and 
Simpson  bring  separate  proceedings  in  error. 
Reversed. 

T.  A.  Pollock  and  G.  B.  Wataon.  for  city 
of  Kansas  City.  Dail  &  Bird,  for  Nathaniel 
S.  Hart.    True  &  True,  for  S.  N.  Simpson. 
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JOHNSTON,  J.  Nathaniel  S.  Hart  brought 
an  action  against  the  city  of  Kansas  City, 
Kan.,  S.  N.  Simpson,  and  others,  In  which  be 
alleged  that  Simpson  and  others,  with  their 
servants  and  employes,  in  digging  out  and 
hauling  sand  from  a  sand  banli:  in  one  of  the 
alleys  of  Kansas  City,  undermined  the  sand 
bank,  leaving  a  large  body  of  earth  over- 
hanging, and  liable  to  cave  in  and  fall  upon 
persons  passing  through  the  alley;  that  the 
defendants  knew,  or  should  have  known,  of 
the  perilous  conditipn  of  the  excavation,  and 
also  that  small  children  were  In  the  habit  of 
playing  In  the  alley,  and  in  and  about  the 
excavation;  that  on  October  18,  18i>4,  the  de- 
tendants  left  the  excavation  so  made  in  audi 
a  negligent  and  dangerous  condition  "that 
suddenly,  and  without  warning.  It  fell  upon 
the  eleven  year  old  child,  a  daughter,  of  this 
plaintiff,  of  the  name  of  Daisy  Hart,  and  did 
so  crush,  wound,  and  l^rulse  her  that  she  did 
then  and  there  die;  that  plaintiff,  by  reason 
of  the  death  of  said  child,  so  carelessly  and 
negligently  killed  by  said  defendants,  has 
been  deprived  of  the  love,  care,  and  assist- 
ance of  said  child,  and  deprived  of  the  labor 
and  earnings  of  said  child,  from  said  date 
until  she  became  twenty-one  years  old;  also, 
by  reason  of  the  sudden  death  of  said  child, 
plaintiff's  wife,  the  mother  of  the  said  child, 
has  been  made  sick  and  unable  to  do  the 
housework,  and  plaintiff  has  thereby  been 
compelled  to,  and  does,  keep  help  to  do  the 
work  necessary  about  the  house;  that  by  rea- 
son of  the  death  of  said  child  the  plaintiff 
lias  been  damaged  in  the  sum  of  $10,000,"  for 
which  he  asked  Judgment.  Afterwards,  and 
on  motion  of  the  defendants,  the  court  struck 
out  the  averment  of  damages  resulting  from 
the  sickness  and  loss  of  services  of  the  clilld's 
mother.  The  defendants  answered  separate^ 
ly,  alleging  a  misjoinder  of  parties,  a  want 
of  iKJwer  in  the  plaintiff  to  prosecute  the  ac- 
tion, and  the  contributory  negligence  of  Daisy 
Ilart  and  her  parents.  The  action  was  com- 
menced on  December  28,  1895,  and  came  on 
for  trial  on  December  9,  1896,— more  than 
two  years  after  the  injury  and  death  of  Dai- 
sy Hart.  Upon  an  objection  to  ev'idencei  the 
plaintiff  then  asked  and  obtained  leave  to 
amend  his  petition,  in  order  that  he  might' 
recover,  under  the  statute,  as  the  next  of  kin 
of  the  deceased  child.  By  interlineation  he 
amended,  alleging  the  residence  of  Daisy 
Hart  at  the  time  of  her  death,  that  no  per- 
sonal representative  had  been  appointed,  and 
that  the  plaintiff  was  her  father  and  the  next 
of  kin.  A  demurrer  of  the  defendants  to  the 
sufficiency  of  the  amended  petition  was  con- 
fessed by  the  plaintiff,  and  he  then,  upon 
leave  of  court,  amended  his  petition  as  fol- 
lows: "That  Daisy  Hart,  at  the  time  of  her 
death,  as  hereinafter  alleged,  was  a  resident 
of  this  state;  that  no  personal  representa- 
tive has  been  appointed  for  her  estate;  that 
she  left  no  husband  surviving  her,  but  did 
leave  surviving  her  mother  and  father,  who 
l8  plaintiff  in  this  action;  and  that  her  moth- 


er died  on  the  21st  day  of  September,  A. 
D.  1896,  and  the  plaintiff  Is  the  next  of  kin 
of  said  Daisy  Hart,  deceased."  The  amend- 
ment was  made  on  January  26,  1807,  and 
on  February  5,  1897,  a  motion  was  made  to 
strike  the  amended  petition  from  the  files, 
on  the  ground  that  the  amendment  was  a 
substantial  departure,  both  in  law  and  in 
fact,  from  the  cause  of  action  originally  set 
up;  but  the  motion  was  overruled.  The  ob- 
jections that  the  amended  petition  constitut- 
ed a  departure  from  the  original,  and  set  up 
a  new  cause  of  action,  which  was  barred  by 
the  statute  of  limitations,  were  raised  by  an- 
swer, and  In  various  ways,  but  were  not  sus- 
tained. The  trial  resulted  in  a  Judgment  ren- 
dered against  the  city  and  S.  N.  Simpson 
Jointly  for  $4,000,  and  the  city  and  Simpson 
complain  of  the  rulings  of.  the  court,  and 
bring  them  up  for  review  in  two  separate 
proceedings  in  error. 

Hart  asks  for  a  dismissal  or  abatement  of 
the  proceedings,  because  the  city  and  Simp- 
son did  not  unite  in  bringing  a  single  pro- 
ceeding for  review.  It  would  seem  that  both 
might  have  Joined  in  bringing  the  case  to  this 
court,  and  in  that  way  avoided  the  trouble 
and  expense  of  more  than  one  proceeding. 
This  is  certainly  the  better  practice,  when  it 
can  be  done,  but  it  Is  not  practical  where  the 
complaining  parties  have  distinct  and  con- 
flicting interests.  When  the  interests  are  not 
identical,  or  the  parties  against  whom  Judg- 
ment had  been  rendered  are  really  adverse 
towards  each  other,  there  may  be  good  rea- 
sons why  one  should  refuse  to  unite  with  the 
other.  In  such  cases  either  may  make  the 
other  a  defendant  in  error,  and,  as  such,  he 
ordinarily  can  fully  present  his  errors,  and 
protect  his  separate  interests,  upon  a  cross 
petition  in  error  in  that  proceeding.  So  far 
as  we  can  discover,  that  practice  might  have 
been  followed  In  this  case.  All  parties  against 
whom  a  Joint  Judgment  has  been  rendered 
are  necessary  parties  to  a  review,  and  the 
failure  to  Join  them,  either  as  plaintiffs  or 
defendants,  Is  generally  ground  for  dismissal. 
These  proceedings,  however,  are  not  subject 
to  that  objection,  as  Simpson  has  been  made 
a  defendant  in  error  In  the  proceeding  brought 
by  the  city  of  Kansas  City,  and  the  city  of 
Kansas  City  a  defendant  in  error  in  the  one 
brought  by  Simpson.  All  the  parties  are  be- 
fore the  court  in  each  of  the  proceedings,  and 
the  fact  that  there  are  two  proceedings  would 
not  warrant  a  dismissal  of  both.  Possibly  a 
question  might  ultimately  arise  as  to  the  mat- 
ter of  costs,  if  the  proceedings  result  against 
the  Judgment  creditor;  but,  as  the  parties 
have  not  been  heard  on  that  proposition,  it 
will  not  be  determined  at  this  time. 

The  first  and  controlling  question  on  the 
merits  of  the  case  arises  on  the  amendment 
of  the  plaintiff's  petition.  The  original  peti- 
tion set  up  a  claim  by  the  plaintiff  for  a  loss 
of  services  of  his  daughter,  resulting  from 
the  negligent  action  of  the  defendants,  while 
the  amendment  alleged  a  claim  by  plaintiff. 
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as  next  of  kin,  for  damages  resulting  from 
the  death  of  Daisy  Hart  The  original  peti- 
tion alleged  a  claim  under  the  commou  law, 
while  the  amended  petition  set  forth  a  claim 
for  death  the  right  to  maintain  which  is 
given  only  by  statute.  Olv.  Code,  $  422.  As 
will  be  observed,  the  amendment  was  filed 
about  two  years  and  three  months  after 
the  injury  and  death,  and  actions  to  recover 
for  death  are  barred  by  the  statute  of  lim- 
itations in  two  years  after  the  death  occurs. 
It  therefore  became  a  material  question 
whether  the  two-year  period  of  limitation 
was  reckoned  from  the  date  of  the  filing  of 
the  original  petition  or  from  the  date  of  the 
filing  of  the  amended  petition.  If  the  amend- 
ment was  permissible,  and  relates  back  to 
the  filing  of  the  original,  the  action  was  not 
barred.  On  the  other  hand,  if  it  alleged  a 
new  and  different  right  of  action,  which  con- 
stituted a  departure  either  In  law  or  fact, 
the  bar  of  the  statute  is  as  available  as  if  the 
amendment  was  a  new  and  independent  ac- 
tion. The  averments  of  the  original  petition 
clearly  indicate  an  attempt  to  state  a  com- 
mon-law liability,  and  this  was  the  view 
taken  by  the  trial  court,  who,  in  his  instruc- 
tions, told  the  jury  that  the  original  petition 
upon  its  face  merely  .contained  allegations 
which  constituted  a  cause  of  action  at  com- 
mon law,  and  did  not  set  up  a  cause  of  ac- 
tion under  the  statute.  While  holding  this 
view,  the  trial  court  permitted  oral  testi- 
mony as  to  the  Intention  of  the  plaintiff's  at- 
torney in  drawing  the  pleading,— whether  he 
intended  to  state  a  cause  of  action  under  the 
common  law  or  under  the  statute,— -and  upon 
this  testimony  submitted  to  the  jury  whether 
the  cause  of  action  sued  on  originally  was 
the  same  cause  of  action  set  out  in  the 
amended  pleading.  In  holding  this  view,  the 
trial  court  doubtless  felt  bound  by,  and  fol- 
lowed, the  rule  in  Ball  v.  Biggam,  6  Kan. 
App.  42,  49  Pac.  678,  a  decision  which  we 
cannot  approve.  We  are  clearly  of  the  opin- 
ion that  the  effect  of  a  pleading  is  to  be 
determined  by  its  averments,  and  not  by  the 
statements  of  the  pleader  as  to  what  he  in- 
tended that  it  should  contain.  As  was  said 
in  Haley  v.  Hobson,  68  Me.  167:  "The  court 
looks  to  the  declaration  to  ascertain  what 
causes  of  action  are  provable  under  it,  and 
not  to  the  mind  of  the  plaintiff  when  he 
commenced  his  action.  The  intention  of  the 
plaintiff  at  that  time  to  recover  uiwn  an  item 
not  embraced  within  the  purview  of  the 
declaration  will  not  avail  bim,  nor  will  bis 
want  of  an  intention  to  maintain  a  particu- 
lar claim  prevent  his  recovery  for  that,  if  it 
is  recoverable  under  the  declaration."  Look- 
ing, then,  at  the  original  petition,  it  plainly 
appears  to  contain  a  complete  cause  of  ac- 
tion, but  quite  unlike  the  one  on  which  a 
recovery  was  had.  The  true  criterion  is: 
Did  the  plaintiff  so  state  his  cause  of  action 
originally  as  to  show  that  he  had  a  legal 
right  to  recover  what  be  subsequently 
claimed? 


The  right  of  action  under  the  statute  Is  a 
conditional   one,    and,    unless    the    plaintiff 
brings  himself  within  the  prescribed  condi- 
tions,   the    action    cannot    be    maintained. 
Hamilton   v.   Railroad  Co.,  39  Kan.   56,   18 
Pac.  57.    The  action  for  death  Is  distinct  and 
independent  from  an  action  for  services  un- 
der the  common  law,  and  a  different  meas- 
ure of  damages  is  applied.    In  City  of  Eu- 
reka V.  Merrlfield,  53  Kan.  796,  37  Pac.  113, 
which  was  an  action  by  the  next  of  kin  to 
recover  for  a  deaths  It  was  held  that  the 
petition  must  allege  that  the  deceased,  at 
the  time  of  his  death,  was  a  nonresident  of 
this  state,  or.  If  a  resident  of  the  state,  that 
no  personal  representative  of  his  estate  had 
been  appointed,  and  the  omission  of  these 
averments  was  held  to  be  a  fatal  defect 
In  that  case  the  distinction  between  an  ac- 
tion for  death  and  the  common-law  action 
for  injury  is  pointed  out  and  reasons  are 
given  why  it  cannot  be  maintained,  except 
under  the  statutory  conditions.    In  the  re- 
cent case  of  Walker  v.  0'C!onnell,  59  Kan. 
306)  52  Pac.  894,  the  court  in  speaking  of 
the  ruling  in  City  of  Eureka  v.  Merrlfield, 
remarked:     "The  decision  of  that  case  is 
well  sustained  by  other  like  authorities.    Its 
reasoning  is  entirely  satisfactory  to  ns,  and 
it  applies  to  all  the  various  Instances  in 
which  the  rule  was  Invoked  In  this  case." 
These  essential  averments  were  entirely  ab- 
sent from  the  original  petition,   and   there 
was  nothing  to  Indicate  a  claim  of  the  par- 
ticular and  exceptional  right  given  by  the 
statute  untll  the  amendment  was  filed,  and 
at  that  time  the  bar  of  the  statute  against 
the  assertion  of  such  a  claim  was  complete. 
The  amendment   as  we   have  seen,    intro- 
duced a  distinct  liability,  and,   "while   the 
courts  are  liberal  in  permitting  parties  ua 
amend   (iielr  pleadings,  they  are   not  war- 
ranted In  allowing  amendments  which  8ul>- 
stantially  change  the  claim  or  defense  previ- 
ously   relied   upon."     Jewett   v.   Malott   60 
Kan.  — ,  57  Pac.  100;   Walker  v.  O'ConneU, 
supra.     It  is  true,  as  a  general  rule,   that 
amended  pleadings  relate  back  to  the  com- 
mencement of  the  action;  but  this  rule  never 
obtains  where  a  separate  and  distinct  cause 
of  action  Is  set  up  by  way  of  amendment 
Even  though  the  amendment  might  other- 
wise be  allowable,  it  is  generally  held  that 
It  will  not  be  permitted  when  the  effect  will 
be  to  make  the  state  of  facts  pleaded  relate 
back,  so  as  to  avoid  the  statute  of  limita- 
tions, if  the  new  cause  of  action  would  be 
otherwise    barred.     Box    v.    Bailway    Co. 
(Iowa)  78  N.  W.  694.    As  the  doctrine  of  re- 
lation rests  on  a  fiction  of  law  Invented  for 
the  purpose  of  accomplishing  Justice,  courts 
can  hardly  allow  a  new  and  different  right 
of  action,  which  Is  barred,  to  be  Ingrafted 
on  the  original  one,  that  was  not  barred,  and 
thus  deprive  the  defendant  of  his  defense 
of  the  statute  of  limitations. 

Bailroad  Co.  v.  Schroeder,  56  Kan.  731.  44 
Pac.  1093,  Is  a  case  quite  analogous  to  the 
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one  under  consideration.  The  plaintiff,  who 
was  an  employe  of  the  railroad  company, 
and  was  Injured  in  the  service,  brought  an 
action,  alleging  that  the  company  had  failed 
to  perform  its  common-law  duties  of  a  mas- 
ter towards  him.  More  than  two  years  after 
the  Injury,  he  amended  his  petition,  alleging 
that  the  Injury  was  the  result  of  the  negli- 
gence of  a  fellow  servant,  and  alleging  a 
liability  under  the  statute.  The  question 
arose  there,  as  it  does  here,  whether  .the 
amendment  related  back  to  the  filing  of  the 
original  petition;  and  the  court  reached  tbg 
conclusion  that  they  were  distinct  and  Inde- 
pendent causes  of  action,  and  were  based  on 
different  grounds  of  liability,  and  that  the 
amendment  would'  not  relate  back  to  the  com- 
mencement of  the  action.  In'  that  case  it 
was  held  that,  although  the  employ^  had  but 
one  grievance,  which  was  the  personal  In- 
Jury  sustained  by  him,  he  could  not,  by 
adding  an  amendment  which  set  up  the  stat- 
utory liability,  after  having  relied  upon  tne 
common-law  liability  in  the  original  petition, 
deprive  the  defendant  below  of  the  benefit 
of  the  statute  of  limitations  as  to  such  added 
cause  of  action.  Railway  Co.  v.  Wyler,  158 
U.  S.  285,  15  Sup.  Ct.  877,  is  also  a  pertinent 
and  instructive  authority  on  this  question. 
An  action  was  instituted  in  Missouri  by  Wy- 
ler for  injnrles  caused  'by  a  fellow  servant 
.in  Kansas.  Within  the  period  of  limitation 
he  brought  an  action,  stating  a  failure  of  the 
railroad  company  in  its  duties  towards  him 
as  master,— a  common-law  liability.  After 
the  statute  had  run,  Wyler  amended  the  pe- 
tition, alleging  the  negligence  of  a  fellow 
servant,  and  attempting  to  bring  the  case 
within  the  Kansas  fellow-servant  law;  and 
the  court  held  that  the  amendment  intro- 
duced a  new  cause  of  action,  and  that  it  was 
barred  by  the  statute.  It  was  said:  "If  the 
charge  of  Incompetency  in  the  first  petition 
was  not  per  se  a  charge  of  negligence  on  the 
part  of  the  fellow  servant,  then  the  aver' 
ment  of  negligence,  apart  from  Incompetency, 
was  a  departure  from  fact  to  fact,  and,  there- 
fore, a  new  cause  of  action.  Be  this  as  it 
may,  as  the  first  petition  proceeded  under 
the  general  law  of  master  and  servant,  and 
the  second  petition  asserted  a  right  to  re- 
cover in  derogation  of  that  law,  In  conse- 
quence of  the  Kansas  statute,  it  was  a  de- 
parture from  law  to  law."  Further  on  in  the 
same  authority  it  Is  stated  that  "the  most 
common,  if  not  the  invariable,  test  of  det)art- 
ure  In  law,  as  settled  by  the  authorities  re- 
ferred to,  is  a  change  from  the  .assertion  of 
a  cause  of  action  under  the  common  or  gen- 
eral law  to  a  reliance  upon  a  statute  giving 
a  particular  or  exceptional  right"  See  Hiatt 
V.  Auld,  11  Kan.  176;  LiUy  v.  Railroad  Co., 
32  S.  C.  142,  10  S.  B.  932;  Barker  v.  Rail- 
way Co.,  02  Ala.  314,  8  South.  466;  Railway 
Co.  v.  Scott,  75  Tex.  84,  12  S.  W.  995;  Flat- 
ley  V.  Ralhroad  Co.,  9  Helsk.  230;  Hurst  v. 
Railway  Co.,  84  Mich.  539,  48  N.  W.  44. 
Although  the  wrong  or  injury  Inflicted  by 


the  defendant  may  be  the  same  in  both  cases, 
the  amendment  setting  up  a  liability  under 
the  statute  is  deemed  to  be  a  new  cause  of 
action,  so  far  as  the  statute  of  limitations  Is 
concerned.  In  HoUlday  v.  Jackson,  -21  Mo; 
App.  660,  the  petition  set  up  a  common-law 
trespass.  More  than  three  years  after  the 
trespass,  an  attempt  was  made  to  amend  the 
petition,  so  as  to  claim  treble  damages  under 
a  statute  allowing  such  damages,  but  which 
prescribed  a  three-year  limitation.  Although 
both  counted  on  the  cutting  and  carrying 
away  of  timber,  it  was  held  that  the  amend- 
ed petition  stated  a  different  cause  of  action, 
and  that  the  bar  of  the  statute  would  apply. 
In  Parmelee  y.  Railway  Co.,  78  Ga.  239,  2  S. 
E.  686,  an  action  was  brought  against  a  rail- 
road company  for  excessive  charges,  which 
it  Is  alleged  were  made  in  violation  of  a  stat- 
ute of  that  state.  The  plaintiff  sought  to 
amend  by  declaring  on  a  common-law  liabili- 
ty, so  as  to  save  his  claim  from  a  special 
statute  of  limitations;  but  it  was  held  that 
this  would  be  to  add  a  new  cause  of  action 
by  amendment,  and  that  it  could  not  be  done. 
In  Exi)ositlon  Cotton  Mills  v.  Western  &  A. 
R.  Co.,  83  Ga.  441,  10  S.  E.  113,  an  action  was 
brought  against  the  railway  company  on  a 
common-law  liability,  and  an  attempt  to 
amend  it,  claiming  a  recovery  on  a  statutory 
liability,  was  not  allowed.  See,  also.  Lam- 
bard  V.  Fowler,  25  Me.  308;  Fairchild  v.  Fur- 
nace Co.  (Pa.  Sup.)  18  AU.  443;  Melvin  v. 
V.  Smith,  12  N.  H.  462;  Hansberger  v.  Rail- 
road Co.,  43  Mo.  196;  Newton  v.  AUis,  12 
Wis.  378. 

It  is  true  that  the  original  petition  and 
amendment  both  alleged  the  same  Injury,  but 
they  are  founded  on  entirely  different  rights, 
and  testimony  which  would  support  the  one 
would  not  support  the  other,  while  different 
rules  apply  in  the  measurement  of  damages 
in  the  two  cases.  It  is  clear  that  the  amend- 
ment at  least  constitutes  a  departure  from 
law  to  law,  as  set  out  in  the  authorities  above 
quoted,  and  therefore  we  are  forced  to  the 
conclusion  that  the  cause  of  action  set  up 
by  the  plaintiff  against  the  defendants  In  the 
amendment,  and  upon  which  a  recovery  was 
obtained,  was  barred  by  the  statute  of  limi- 
tations. The  Judgment  against  the  defend- 
ants will  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings.  AU  the  Justices 
concurring. 


(60  Kan.  696) 
OSBOBNE  et  al.  v.  DAVIES  et  al. 

(Supreme  Court  of  Kansas.    July  8,  1899.) 

DISMISSAL  OP  ACTION. 
In  an  action  to  set  aside  a  will,  the  court 
submitted  to  the  jury  certain  particular  ques- 
tions of  fact  which  covered  part  of  the  iasues 
in  the  case.  After  the  jury  nad  answered  the 
questions,  plaintiff  asked  leave  to  dismiss  the  ac- 
tion without  prejudice,  which  leave  was  denied. 
Thereupon  the  court  proceeded,  after  the  jury 
was  discharged,  to  hear  testimony  on  another 
issue  not  passed  upon  by  the  Jury.    SM,  that 
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<he  ttf'trt  erred  in  its  refusal  to  permit  a  dis- 
vnlssai  of  the  action. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Clay  county;  K. 
B.  Spilman,  Judge. 

Action  by  Esther  Osborne  and  others 
against  W.  E.  Davles  and  others  to  set  aside 
will.  Motion  to  dismiss  denied,  and  plaintiffs 
bring  error.    Reversed. 

Dawes,  Harlmess  &  Wulfekuhler,  for  plain- 
tiffs in  error.  Coleman  &  Williams,  for  de- 
fendants In  error. 

SMITH,  J.  This  action  was  brought  for 
the  purpose  of  setting  aside  the  will  of  Pal- 
mer Osborne  for  laclc  of  mental  capacity  in 
the  testator,  and  for  the  further  purpose  of 
having  paragraph  9  of  the  same  declared  void 
for  uncertainty.  The  court  submitted  to  the 
Jury  three  particular  questions  of  fact  to  be 
answered,  respecting  the  mental  condition  of 
the  testator  at  the  time  the  will  was  ex- 
ecuted. After  the  Jury  was  Instructed,  and 
arguments  of  counsel  made,  they  returned  an- 
swere  to  the  questions  propounded,  and  were 
discharged  from  further  consideration  of  the 
case.  Thereupon  plaintiffs  below  filed  a  writ- 
ten motion  asking  leave  to  dismiss  the  action 
without  prejudice,  stating  that  the  action  was 
equitable  in  Its  nature,  triable  by  the  court, 
and,  further,  that  the  issues  were  not  finally 
submitted.  The  motion  for  leave  to  dismiss 
was  overruled.  The  case  proceeded  for  hear- 
ing before  the  court  upon  the  Issues  which 
had  not  theretofore  been  considered  by  the 
Jury,  the  plaintiff  below  refusing  further  to 
participate  in  said  trial,  and  objecting  to  the 
same.  We  think  the  plaintiffs  In  error  were 
entitled,  as  a  matter  of  right,  to  dismiss  their 
action  at  the  time  they  applied  to  the  court 
for  leave  to  do  so.  In  the  case  of  Hudson  v. 
Hughan,  56  Kan.  152-101,  42  Pac.  704,  which 
was  an  action  to  set  aside  a  will,  the  court 
said:  "In  cases  of  this  character,  the  par- 
ties are  not,  as  a  matter  of  right,  entitled  to 
a  jury,  but  the  issues  may  be  submitted  to 
one  for  the  Information  of  the  court,  and  to 
relieve  it  from  the  burden  of  determining 
controverted  questions  of  fact  The  court 
may  accept  findings  In  whole  or  In  part,  or, 
if  not  satisfied  with  them,  may  Ignore  them, 
<ind  proceed  to  make  findings  of  Its  own  up- 
.)n  evidence  submitted."  See,  also,  Franks  v. 
.lones,  39  Kan.  236,  17  Pac.  663;  Garard  v. 
Garard,  135  Ind.  15,  34  N.  E.  442,  809.  The 
Jury  acted  in  a  purely  advisory  capacity. 
I'he  statute  provides  that  the  plaintiff  may 
dismiss  his  action,  without  prejudice  to  a  fu- 
ture action,  before  the  final  submission  of 
vhe  case  to  the  Jury,  or  to  the  court,  where 
the  trial  is  by  the  court  Section  393,  c.  96, 
Gen.  St.  1897.  The  trial  was  before  the 
court  At  the  time  plaintiffs  in  error  at- 
tempted to  dismiss,  a  part  of  the  issues  had 
uot  been  submitted  to,  nor  decided  by,  the 
court.  In  the  case  at  bar  the  submission  to 
the  court  and  Jury  were  not  concurrent  acts, 
And  a  cause  Is  not  finally  submitted  until 


the  parties  have  introduced  aU  the  evidence 
upon  the  Issues  made  by  the  pleadings.  The 
answers  of  the  defendants  did  not  amount  to 
counterclaims,  fipon  which  they  might  ob- 
tain afilrmative  relief.  The  answers  ask  no 
more  tlian  the  law  would  give  the  defendants 
if  the  will  was  sustained.  They  do  not  ask 
that  anything  be  taken  from  the  plaintiffs. 
The  legal  effect  of  the  answers  is  a  demand 
that  the  will  be  sustained,  and  a  constnic- 
tion  given  to  It  In  accordance  with  the  in- 
tention of  the  testator.  The  Judgment  is  re- 
versed, with  directions  to  dismiss  the  action. 
All  the  Justices  concurring. 


(60  KsB.  esiry 

EAGON  V.   BAGON. 

(Supreme  Ck>nrt  of  Kansas.    July  8,  1890.) 

ALIENATING     HUSBAND'S     AFFECTIONS  —  IN- 
STRUCTIONS—EVIDKNCE-OFFBR  TO  PROVE. 

1.  In  an  action  by  a  wife  agraiust  her  father- 
in-law  for  allenatinir  the  affections  of  her  hus- 
band, the  plaintiff  offered  testimony  of  the  dec- 
larations of  the  defendant  to  his  son,  during  the 
time  she  alleged  that  he  was  accomplishing  the 
alienation,  to  the  effect  that  he  did  not  desire 
his  son  to  live  with  plaintiff,  and  that  he  would 
uot  fcive  bira  any  money  if  he  continued  to  do 
80,  etc.  Defendant  denied  these  statements,  and 
by  his  own  and  other  testimony  sought  to  show 
that,  during  the  period  mentioned,  lie  had  told 
his  son,  at  different  times,  to  bring  his  wife 
to  defendant's  home,  and  that  be  ought  to  live 
with  her.  Bdd,  that  such  declarations  were  io- 
admissibie,  as  self-serving,  and  not  part  of  the  ' 
res  gestae.     Smith,  J.,  dissenting. 

2.  In  order  to  enable  a  trial  court  to  determine 
whether  facts  sought  to  be  proven  by  a  wit- 
ness are  admissible  in  evidence,  it  is  proper  ta 
make  an  offer  to  prove  the  facts  which  the  par- 
ty assumes  his  question  will  elicit. 

3.  The  court  mstructed  the  jury,  on  behalf 
of  the  plaintiff,  as  follows:  "A  parent  is  not 
liable  in  damages  to  his  son's  wife  for  advising 
the  son  to  separate  from  his  wife,  if  such  ad- 
vice is  prompted  by  the  proper  parental  motives 
for  his  son's  welfare  and  happmess,  instead  of 
malice;  but  you  are  further  instructed  that  sach 
advice  will  be  malicious  towards  the  son's  wife, 
and  no  protection  to  the  parent  unless  the  wife 
were  guilty  of  acts  which  could  be  charged  •* 
^oimds  for  divorce  against  her."  Held  error, 
in  that,  in  all  such  cases,  the  question  of  malice 
is  for  the  jury  to  determine,  and  that  the  liabil- 
ity of  the  defendant  cannot  be  made  to  depend 
upon  the  nonexistence  of  grounds  for  divorce  in 
favor  of  the  husband  against  the  wife. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Judge. 

Action  by  Flora  E.  Eagon  against  John  M. 
Eagon.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Robert  C.  Heiser,  for  plaintiff  In  error. 
David  Overmyer,  for  defendant  in  error. 

SMITH,  J.  In  her  petition  in  the  court 
below  Flora  E.  Eagon  alleged  that  on  Decem- 
ber 17,  1894,  she  was  married  to  James  S. 
Eagon,  and  that  she  lived  happily  with  hiai, 
without  discord  or  disagreement  until  Octo- 
ber 10,  1895,  when  the  defendant  John  M. 
Eagon  (the  father  of  her  husband),  by  meaas 
of  misrepi-esentations,  statements,  and  in- 
ducements then  and  previously  made  to  bis. 
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son,  purposely,  willfully,  and  maliciously  did 
procure  his  said  son  to  separate  himself  from 
plaintiff,  to  neglect  his  marital  duties,  and 
wholly  cease  to  live  with  her,  thus  alienating 
the  affections  of  her  husband  from  her,  and 
causing  a  permanent  separation.  A  trial  was 
had,  with  a  verdict  and  judgment  for  the 
plaintiff  below. 

I'lalntiff  produced  at  the  trial  witnesses  to 
conversations  had  by  the  defendant,  John  M. 
ICagon,  with  his  son  (her  husband),  wherein 
the  defendant  below  had  made  promises  to 
and  threats  towards  his  son,  thus  inducing 
him  to  separate  from  the  plaintiff.  The  na- 
ture of  this  testimony  is  shown  by  an  extract 
from  the  deposition  of  one  Goforth:  "Well, 
Jim  asked  bis  pa  for-  some  money.  Mr.  Ea- 
Bon  said,  'What  do  you  want  with  It,  Jim? 
'Why,'  he  says,  'I  want  to  go  to  housekeeping.* 
Mr.  Eagou  says,  'You  shan't  have  a  cent  of 
my  money  as  long  as  you  live  with  that  wo- 
man.' "  The  defendant  below  offered  to 
show,  by  his  own  testimony  and  that  of  an- 
other witness,  that,  In  conversations  with 
ills  son  during  the  time  when  he  was  charged 
with  making  such  inducements,  he  used  lan- 
guage towards  him  of  directly  opposite  im- 
port from  that  testified  to  by  the  plaintiff's 
witnesses;  that  he  told  the  son  to  bring  his 
wife  to  his  house;  and,  on  another  occasion, 
that  he  ought  to  live  with  her,  etc.  Such 
proof  was  excluded  by  the  court,  on  the 
ground  that  defendant's  statements  to  his  son 
were  self-serving  declarations,  made  In  his- 
own  Interest,  were  hearsay,  and  no  part  of 
the  res  gestie.  It  Is  not  contended  that  such 
conversations  with  his  son,  favorable  to  him- 
self, which  the  defendant  below  sought  to 
bring  before  the  Jury,  were  parts  of  conver- 
sations testified  to  by  the  witnesses  for  the 
plaintiff  below,  or  tending  to  explain  what  he 
said  to  her  witnesses,  but  were  statements 
made  by  him  to  his  son  at  other  times,  pos- 
sibly days  or  weeks  prior  or  subsequent  to 
the  declarations  of  defendant  heard  by  the 
witnesses  of  plaintiff  below.  The  testimony 
offered  did  not  tend  to  explain  or  illustrate 
the  main  fact.  The  res  gestae  fact  in  the 
case  was,  what  did  defendant  below  say 
against  the  marital  Interests  of  his  daughter- 
in-law?  Contradictory  words  would  fall  out- 
side of  the  res  gestse,  and  hence  were  In- 
competent as  evidence.  The  main  fact  being 
the  hogtile  attitude  of  the  defendant  below, 
his  declarations  showing  expressions  of 
friendship  were  not  calculated  to  explain  or 
characterize  such  acts  and  conduct  as  was 
shown  by  the  evidence  introduced  by  plain- 
tiff. Greenieaf,  In  his  work  on  Evidence,  in 
defining  "res  gestae,"  says:  "Thfe  principal 
points  of  attention  are  whether  the  circum- 
stances and  declarations  offered  In  proof 
were  contemporaneous  with  the  main  fact 
under  consideration,  and  whether  they  were 
so  connected  as  to  illustrate  Its  character." 
Volume  1,  8  108.  Res  gestse  Is  matter  Inci- 
dental to  a  main  fact,  and  explanatory  of  It 
It  is  made  up  of  acts  and  words  which  are 


so  closely  connected  with  a  main  fart  as  to 
really  constitute  a  part  of  it,  and  without  a 
knowledge  of  which  the  main  fact  might  hot 
be  properly  understood.  Where  the  res 
gestsG  Is  a  declaration  of  a  particular  kind, 
another  declaration,  made  at  another  time,  in 
no  way  related  to  it,  and  of  directly  opposing 
character,  is  not  explanatory.  It  Is  contra- 
dictory. The  main  fact  under  consideration 
here  being  whether  the  defendant  below  had, 
by  hostile  acts  or  words,  alienated  the  af- 
fertlons  of  his  son  from  his  son's  wife,  state- 
ments made  at  other  times  than  those  testi- 
fied to  by  the  plaintiff's  witnesses  would  not 
be  contemporaneous  with  the  main  fact,  and 
for  that  reason  were  objectionable.  Nor  Is 
such  testimony  admissible  for  the  purpose 
of  showing  the  state  of  mind  of  the  defend- 
ant below  towards  the  plaintiff  in  the  action. 
The  defendant's  state  of  mind  was  not  the 
question  to  be  litigated,  and  the  court  below 
would  embark  upon  an  unprofitable  voyage 
of  psychological  discovery,  resulting  In  no 
return  of  practical  value,  In  permitting  the 
defendant  to  show,  by  relating  conversations 
with  his  son,  the  state  of  his  mind  as  affect- 
ing his  conduct  in  the  case  stated. 

A  question  of  practice  is  Involved  In  the 
refusal  of  the  trial  court  to  permit  counsel  for 
the  defendant  below  to  make  the  offer  of 
proof  above  mentioned.  He  was  required  to 
ask  the  witness  questions  calling  forth  the 
testimony  he  desired  to  get  before  the  jury. 
This  requirement  has  left  the  record  of  the 
testimony  sought  to  be  elicited  in  an  unsat- 
isfactory condition.  It  Is  difficult,  in  most 
cases,  to  present  to  the  court  explicitly,  in 
the  form  of  questions,  the  exact  proof  of- 
fered. Where  the  questions  do  not  clearly 
show  the  nature  of  the  testimony,  an  offer  of 
proof  ought  to  be  received.  In  fact,  the  pre-, 
else  question  involved  can  thus  be  more  clear- 
ly presented  to  the  trial  court,  and  preserv- 
ed in  the  record  for  review.  We  approve  the 
practice  of  making  the  tender.  State  v.  Bar- 
ker, 43  Kan.  262,  23  Pac.  575.  In  Elliot,  App. 
Proc.  {  743,  it  is  said:  "In  the  examination 
In  chief,  the  exclusion  of  testimony  is  not 
available  as  error,  unless  the  party  makes  an 
offer  to  prove  the  facts  which  he  assumes 
that  his  question  will  elicit  Where  an  ob- 
jection Is  properly  Interposed,  more  must  be 
done,  in  cases  where  the  objection  is  sus- 
tained, than  to  ask  the  question.  The  party 
producing  the  witness,  and  Insisting  upon  the 
question,  must  state  what  he  proposes  to 
prove  by  the  witness.  This  is  necessary,  in 
order  to  enable  the  court  to  determine  wheth- 
er the  testimony  Is  competent  and  material. 
The  record  must  show  the  offer,  and  show, 
also,  the  presence  of  the  witness.  The  court 
will  not  rule  upon  mere  abstract  questions, 
and  hence  it  must  appear  that  there  was  an 
actual  offer,  and  a  present  ability  to  adduce 
the  proffered  testimony.  The  facts  propos- 
ed to  be  proved  must  be  specifically  stated. 
*  ♦  ♦  In  short,  there  should  be  satisfac- 
tory  indications   of   willingnesB,    readiness, 
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good  faltb,  and  present  ability."  We  think 
the  court  should  have  permitted  counsel  for 
the  defendant  below  to  make  an  offer  to 
prove  those  facts  which  were  so  Imperfectly- 
developed  by  the  setcral  questions  asked  of 
the  witnesses. 

The  plaintiff  below  was  permitted  to  tes- 
tify concerning  the  actions  and  manner  of  Tier 
husband  at  a  time  when  he  and  his  father 
were  In  a  freight  car  at  Overbrook.  This  was 
to  the  effect  that  the  former  came  to  the  car 
door,  and  took  a  position  indicating  that  be 
was  about  to  step  out,  and  that  he  looked  at 
his  father,  turned  around,  and  went  back  into 
the  car.  It  Is  claimed  that  this  was  Incom- 
petent, as  constituting  a  communication  be- 
tween husband  and  wife.  We  do  not  think 
so.  The  communication,  Jf  any  was  shown, 
was  between  father  and  son.  It  is  contended 
that  the  wife  is  not  disqualified  from  giving 
testimony  of  communications  bad  with  her 
by  her  husband  in  the  presence  and  hearing 
of  third  persons;  that  It  Is  the  privacy  of.  the 
confidential  relation  between  husband  and 
wife  that  the  law  seeks  to  protect.  This  con- 
tention is  unsound.  The  statute  disqualifies 
both  husband  and  wife.  The  disqualification 
goes  to  the  witness,  not  to  the  subject-mat- 
ter of  the  testimony.  However  public  the 
communication  may  be,  and  however  niuner- 
ous  the  hearers,  husband  and  wife  cannot  be 
heard  In  court  concerning  it.  State  t.  Buf- 
flngton,  20  Kan.  599-615. 

Complaint  Is  made  that  the  trial  court  i>er- 
mitted  the  plaintiff  below  to  testify  that  sbe 
entertained  a  strong  affection  for  her  hus- 
band. This  was  no  more  than  the  fortifying 
of  a  presumption.  The  proof  was  unneces- 
sary, but  its  admission  was  not  error.  In 
Bailey  v.  Bailey,  94  Iowa,  598,  63  N.  W.  341, 
it  is  said:  "The  state  of  her  mind,  and  the 
ardor  of  her  love,  are  not  material,  except 
upon  the  question  of  damages.  The  law  In- 
dulges a  presumption,  no  doubt,  that  the  hus- 
band bad  affection  for  his  wife;  and  It  rests 
with  the  defense  to  prove  that  he  did  not 
have." 

The  sixth  instruction  to  the  Jury  by  the 
court  was  erroneous.  It  reads:  "I  instruct 
you,  gentlemen  of  the  jury,  that  a  parent  is 
not  liable  in  damages  to  his  son's  wife  for 
advising  the  son  to  separate  from  his  wife, 
if  such  advice  is  prompted  by  the  proper  pa- 
rental motives  for  his  son's  welfare  and  hap- 
piness, instead  of  malice;  but  you  are  fur- 
ther Instructed  that  such  advice  will  be  ma- 
licious towards  the  son's  wife,  and  no  pro- 
tection to  the  parent,  unless  the  wife  were 
guilty  of  acts  which  could  be  charged  as 
grounds  of  divorce  against  her."  This  direc- 
tion took  from  the  consideration  of  the  Jury 
the  question  of  malice,  unless  the  wife  was 
guilty  of  acts  which  could  be  charged  as 
grounds  of  divorce  against  her.  This  rule  is 
too  harsh.  Suppose  a  case  where  a  father, 
by  his  advice  and  counsel.  Induced  his  ihar- 
rled  daughter  to  leave  a  worthless  husband, 
and  return  to  the  parental  roof.    It  might  be 


that  the  husband  had  wlIlMly  deserted  his 
wife  for  11  months,  and  yet,  under  the  law 
laid  down  by  the  trial  court,  the  action  of  the 
father  would  be  malicious,  and  recovery  of 
damages  could  be  had  against  him  by  the 
husband;  for,  to  constitute  a  ground  of  di- 
vorce, the  abandonment  must  have  continued 
for  one  year.  Again,  "the  conviction  of  a 
felony  and  imprisonment  in  the  penitentiary 
therefor  subsequent  to  the  marriage"  Is 
ground  for  a  divorce.  Under  the  law  of  said 
Instruction,  Inducements  held  out  by  the  fa- 
ther, causing  his  daughter  to  desert  a  hus- 
band convicted  of  a  felony,  but  before  im- 
prisonment In  the  penitentiary  therefor, 
would  be  malicious,  and  actionable.  The  hus- 
band might  be  guilty  of  such  neglect  of  his 
marital  duties  as  not  to  amount  in  law  to 
gross  neglect  (which  is  one  of  the  grounds  for 
divorce),  and  yet  there  might  be  many  cases 
of  such  dereliction  which  would  Justify  a  par- 
ent in  advising  his  daughter  to  submit  no 
longer  to  Indignities  falling  short  of  furnish- 
ing grounds  for  divorce.  In  actions  of  this 
kind,  the  question  must  be  whether  the  fa- 
ther was  moved  by  malice,  or  by  proper 
parental  motives  for  the  welfare  and  happi- 
ness of  his  child.  He  may  have  erred  In  his 
advice  as  to  the  best  course  to  be  taken  in 
dealing  with  so  dlfilcult  a  question,  but  he  is 
entitled  In  every  case  to  have  a  Jury  pass 
upon  the  integrity  of  his  Intentions,  and  de- 
termine the  existence  of  bad  motives.  In 
'/?ucker  v.  Tucker  (Miss.)  19  South.  958,  It  is 
said:  "In  every  suit  of  this  character,  the 
principal  inquiry  Is:  From  what  motive  did 
the  father  act?  Was  It  malicious,  or  was  it 
inspired  by  a  proper  parental  regard  for  the 
welfare  and  happiness  of  his  child?  The  In- 
stinct and  conscience  unite  to  Impose  upon 
every  parent  the  duty  of  watching  over,  car- 
ing for,  and  counseling  and  advising  the  child 
at  every  period  of  life,  upon  marriage  and 
after  marriage,  whenever  the  necessities  al 
the  child's  situation  require  or  justify  such 
action  on  the  parent's  part  The  reciprocsl 
obligations  of  parent  and  child-  last  throng 
life,  and  the  duty  of  discharging  these  di- 
vinely imidanted  obligations  is  not,  and  can- 
not be,  destroyed  by  the  diild's  marriage. 
Multiplied  Instances  will  occur  to  the  mind  In 
which  a  failure  of  a  father  to  speak  and  to 
act  would  be  regarded  with  horror.  A  daugh- 
ter who  has  recklessly  contracted  an  unde- 
sirable marriage  with  a  man  utterly  unwor- 
thy to  be  the  husband  of  a  virtuous  woman, 
against  the  wish  and  over  the  vigorous  pro- 
test of  the  father,  and  who  has,  by  such  ill- 
starred  union,  been  brought  to  wretchedness 
and  humiliation,  and  want  of  the  ordinary 
comforts  of  life,  may  surely  be  advised,  coun- 
seled, and  cared  for  in  the  parental  home, 
even  against  the  will  and  expressed  wish  of 
the  unfaithful  husband." 

By  the  Instruction  given,  there  being  no 
grounds  of  divorce  shown  to  exist  In  favor  of 
the  husband  against  the  wife,  the  jury  were 
told  that  the  action  of  the  father  In  advising 
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tbe  son  to  leave  her  was  malicious,  and  no 
discretion  as  to  the  existence  of  malice  was 
left  to  the  jury  after  it  had  found  that  the 
defendant  below  had  used  language  towards 
his  son  tending  to  induce  him  to  leave  the  de- 
fendant in  error.  Malice  cannot  be  inferred 
from  the  fact  that  no  ground  for  divorce  ex- 
isted. The  father  stands  in  a  very  different 
relation  towards  his  married  son  or  daughter 
than  a  stranger  would  occupy  towards  the 
same  persons.  Natural  affection  would  imply 
that  the  advice  and  coTmsel  extended  to  them 
were  prompted  by  good  motives,  and  un- 
worthy objects  cannot  be  presumed.  They 
ought  to  be  positively  shown,  or  necessarily 
deduced  from  the  facts  and  circumstances  de- 
tailed. Gernerd  v.  Gemerd.  185  Pa^  St  233. 
39  Atl.  8Si.  In  Reed  v.  Reed,  6  Ind.  App. 
317,  33  Atl.  638,  it  is  said:  "When  trouble 
and  disagreements  arise  between  the  mar- 
ried pair,  the  most  natural  promptings  of 
the  child  direct  it  to  find  solace  and  advice 
under  the  parental  roof.  All  legitimate  pre- 
sumptions In  such  case  must  be  that  the  par- 
ent will  act  only  for  the  best  interests  of  the 
child.  The  law  recognizes  the  right  of  the 
parent  In  such  cases  to  advise  the  son  or 
daughter;  and  when  such  advice  Is  given  la 
good  faith,  and  results  in  a  separation,  the 
act  does  not  give  the  injured  party  a  right  of 
action.  In  such  a  case  the  motives  of  the 
parent  are  presumed  good  until  tbe  contrary 
is  made  to  appear.  These  rules  have  gener- 
ally been  ai^lied  In  cases  where  tbe  suit  was 
brought  by  the  husband  for  the  alienation  of 
his  wife;  and  we  see  no  reason  why  they 
should  not,  with  proper  modification,  prevail 
where  the  wife  Is  the  plaintiff."  The  instruc- 
tion above  set  out  was. clearly  erroneous,  and 
for  that  reason  the  judgment  of  the  court 
below  is  reversed,  and  a  new  trial  ordered. 

DOSTEB,  a  J.,  and  JOHNSTON.  J.,  con- 
cur. 

SMITH,  J.  (dissenting).  I  do  not  agree 
with  the  majority  of  the  court  In  the  view 
taken  regarding  the  rejection  of  the  evidence 
tending  to  show  statements  of  the  defendant 
below  to  his  son,  advising  him  to  live  with 
tbe  plaintiff,  etc.  Such  statements  were,  in 
my  Judgment,  part  of  the  res  gestse.  The 
petition  alleges  "that  said  defendant,  from 
the  time  of  the  marriage  of  plaintiff  with  the 
said  James  S.  Eagon  until  the  lOtb  day  of 
'  October,  1895,  constantly,  persistently,  and 
determinedly  solicited,  importuned,  coaxed, 
requested,  and  commanded  his  son,  the  hus- 
band of  the  plaintiff, '  to  leave  and  separate 
from  plaintiff."  To  say  that  the  res  gestse 
waa  what  the  defendant  below  urged  (gainst 
the  marital  Interests  of  the  woman  is  too 
narrow.  The  main  fact  In  controversy  in  the 
case,  the  thing  to  be  determined,  was  wheth- 
er the  father  did  or  did  not.  by  his  words 
and  conduct,  alienate  the  affections  of  his 
son  from  the  wife.  The  res  gestte,  then, 
covered  transactions  within  the  period  from 
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the  date  of  marriage,  December  17.  1891,  un- 
til tbe  final  alienation,  on  October  lOtb  fol- 
lowing, during  which  time  the  father  is  char- 
ged with  "constantly  and  persistently"  solicit- 
ing and  importuning  the  son  to  leave  his 
wife.  In  re  Taylor,  0  Paige,  611.  it  Is  held 
that,  where  the  question  Is  as  to  whether 
the  Intercourse  between  a  man  and  woman 
living  together  as  husband  and  wife  Is  matri- 
monial or  meretricious,  the  res  gestae  covers 
the  entire  period  of  their  living  together,  and 
Includes  the  declarations,  as  well  as  the  acts, 
of  the  parties  tending  to  characterize  their 
Intercourse.  "Where  a  contract  Is  perfected 
after  repeated  interviews,  all  representations 
made  at  the  previous  Interviews  are  included 
in  the  res  gestte."  Ahem  v.  Goodspeed,  72 
N.  Y.  108.  Wharton  defines  "res  gestse"  as 
follows:  "The  res  gestse  may  be,  therefore, 
defined  as  those  circumstances  which  are  the 
undesigned  incidents  of  a  particular  litigated 
act,  and  which  are  admissible  when  illustra- 
tive of  such  tLCt.  These  Incidents  may  be  sep- 
arated from  the  act  by  a  lapse  of  time  more 
or  less  appreciable.  They  may  consist  of  the 
speeches  of  any  one  concerned,  whether  par- 
ticipant or  bystander.  They,  may  comprise 
things  left  undone,  as  well  as  things  done. 
Their  sole  distinguishing  feature  is  that  they 
should  be  the  necessary  Incidents  of  the  liti- 
gated act."  1  Whart.  Ev.  i  259.  The  litigat- 
ed act  here  was  whether  or  not  there  was  an 
alienation.  Induced  by  a  series  of  persuasive 
words  used  by  the  defendant.  So  long  as 
anything  in  the  usual  course  of  business  re- 
mains to  be  done  to  complete  a  transaction,— 
for  example,  the  giving  of  a  receipt,— what- 
ever is  said,  until  the  transaction  is  thus 
ended,  assists  to  constitute  the  res  gestse. 
Flfleld  V.  Richardson,  34  Vt  410.  In  a  note 
to  2  Tayl.  Ev.  p.  301,  It  Is  said:  "Legal  lia- 
bility In  any  case  is  predicated  upon  the  ex- 
istence of  some  particular  transaction  or  state 
of  affairs.  It  is  this  group  of  facts  or  events 
which  make  up  the  res  gestse.  Obviously, 
the  degree  of  remoteness  which  excludes  a 
relevant  fact  from  being  considered  part  of 
the  res  gestse  will  be  largely  a  matter  of  Ju- 
dicial discretion,  and  one  in  which  consider- 
able diversity  of  opinion  may  be  fairly  ex- 
pected." 

What  the  defendant  below  salcl  to  tbe  son 
during  the  period  be  was  alleged  to  be  work- 
ing on  the  latter's  affection  for  his  wife  In 
derogation  of  the  latter's  marital  rights  is 
said  to  be  admissible  as  part  of  the  res  ges- 
tK,  but  what  he  said  to  the  contrary  during 
the  same  period  is  held  not  to  be  so.  Wheth- 
er an  act  Is  within  the  res  gestse  ought  not 
to  be  determined  by  the  fact  whether  it  has 
a  favorable  effect  on  the  rights  of  the  plain; 
tiff  or  defendant  in  the  suit.  Here  the  trans- 
action began  in  December,  1894,  and  ended 
October  10th  following.  The  acts,  demeanor, 
and  statements  within  the  time  when  the  de- 
fendant below  was  engaged  in  tbe  transaction 
of  alienating  his  son's  affections  were  a  part 
of  that  transaction,  and  I  can  find  no  reason 
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or  authority  for  admitting  statements  made 
during  that  time  which  were  favorable  to 
the  plaintiff  below,  and  excluding  those 
which  might  be  Injurious  to  her.  If  with- 
in the  res  gestse,  all  were  admissible.  Ma- 
her  V.  People,  10  Mich.  212,  was  a  crim- 
inal case,  In  which  the  court  said:  "The  cir- 
cumstances which  in  fact  led  to  the  assault 
were  part  of  the  res  gestae,  which  the  jury 
were  entitled  to  hare  before  them,  to  show 
what  was  the  real  nature  of  the  act,— the 
quo  animo,  or  state  of  mind  and  intention, 
with  which  it  was  done.  The  object  of  the 
trial  should  be  to  show  the  real  nature  of 
the  whole  transaction,  whether  its  tendency 
may  be  to  establish  guilt  or  Innocence. 
*  •  •  but,  until  the  wliole  is  shown  which 
might  have  any  bearing  one  way  or  the  other, 
its  tendency  to  establish  the  one  or  the  other 
cannot  be  known."  In  3  Rice,  Ev.  p.  123,  it 
Is  said:  "It  may,  therefore,  be  laid  down 
as  the  established  doctrine  that,  as  to  all 
facts  in  evidence  properly  constituting  part 
of  the  res  gestse,  they  are  to  be  considered 
by  the  Jury  in  passing  upon  the  question  of 
guilt  or  innocence,  whether  introduced  by  the 
prosecutor  or  the  defendant."  In  Little  v. 
Com.,  25  Grat  921,  the  prisoner  was  indicted 
for  murder.  He  endeavored  to  prove  his 
statements  at  the  time  of  the  murder,  while 
he  had  a  gun  in  his  hand.  They  were  ex- 
cluded by  the  trial  court  as  not  part  of  the 
res  gestse.  It  was  said:  "We  think  the 
court  erred  in  refusing  to  permit  the  witness 
to  state  what  was  said  by  the  prisoner  on 
the  occasion  referred  to.  What  was  so  said 
might  well  have  been,  m  whole  or  In  part, 
admissible  evidence,  either  for  or  against 
the  prisoner.  It  was  very  closely  connected, 
both  In  time  and  place,  with  the  homicide, 
which  was  the  subject  of  the  prosecution,  and 
might  well  have  tended  to  elucidate  that  fact 
as  part  of  the  res  gestse."  The  case  of  Felt 
V.  Amidon,  43  Wis.  467,  was  an  action  brought 
to  recover  damages  for  the  alleged  enticing 
by  the  defendant  of  the  unmarried  minor 
daughter  of  the  plaintiff  from  his  residence 
in  Iowa.  The  girl  was  enticed  to  Milwaukee, 
Wis.,  and  there  left.  It  was  held  that  the 
declarations  and  statements  of  the  girl,  from 
the  time  she  started  from  home  until  she  was 
left  in  Milwaukee,  were  part  of  the  res  gestse, 
and  admissible  in  evidence.  The  court  said 
that  the  transaction  upon  which  the  action 
was  founded  was  the  enticing  of  the  plain- 
tiffs daughter  from  her  home  by  the  defend- 
ant; that  that  was  the  res  gestse,  and  all  that 
was  said  and  done  by  the  actors  in  that  trans- 
action, contemporaneously  with  and  which 
tended  to  illustrate  its  character,  were  parts 
thereof,  and  might  be  proved  on  the  trial  by 
either  party.  In  such  case,  then,  the  de- 
fendant, charged  with  the  abduction,  might 
show  that  he  made  statements  to  various  per- 
sons, during  the  progress  of  the  abduction  and 
before  its  consummation,  to  the  effect  that 
the  inducements  held  out  to  the  girl  were  hon- 
orable in  their  character.    By  the  same  rule 


the  declarations  of  the  girl  relative  to  her 
leaving  home,  and  the  circumstances  under 
which  she  went  to  Milwaukee,  were  held  to 
be  competent.  It  will  be  seen,  from  this  case, 
that  what  is  denominated  as  the  "res  gestae" 
extended  over  a  considerable  period  of  time, 
and  must  have  included  the  various  Induce- 
ments and  promises  made  to  the  plaintiff's 
daughter,  at  her  home  and  during  the  jom> 
ney  to  Milwaukee,  and  all,  being  within 
the  termini  of  the  transaction,  were  compe- 
tent as  evidence,  for  or  against  the  defend- 
ant In  the  suit.  In  the  early  case  of  the  trial 
of  Lord  George  Gordon  for  treason,  cited  in 
the  books,  the  cries  of  the  mob  were  admitted 
in  evidence  as  part  of  the  res  gestae,  tendhig 
to  show  the  purpose  and  object  of  the  gather- 
ing, and  its  treasonable  character.  Cries  of 
"Down  with  it',"  "No  popery,"  were  shown 
to  have  been  uttered.  If,  at  the  same  time, 
there  were  other  cries,  from  other  or  the 
same  persons  composing  the  mob,  of  "God 
save  the  pope,"  could  it  be  said  that  they 
were  inadmissible? 

The  testimony  of  said  declarations  of  the 
defendant,  offered  in  the  case  at  bar,  were 
not  open  to  the  objection  of  not  being  con- 
temporaneous with  the  main  fact  to  which 
they  related.  The  principal  fact  was  wheth- 
er the  defendant  had,  by  a  series  of  persist- 
ent inducements  extending  over  a  period  of 
10  months,  alienated  the  affections  of  bis 
son  from  his  son's  wife.  If  a  person  assault- 
ed In  an  affray  should  receive  two  or  more 
stabs,  what  he  said,  at  the  time  of  receiving 
the  last  one,  concerning  the  first,  wouIS  be 
the  narrative  of  a  past  transaction,  but  nev- 
ertheless admissible  as  part  of  the  res  gestze. 
The  true  Inquiry  is  whether  the  declaration 
is  a  verbal  act,  illustrating,  explaining,  or  In- 
terpreting other  parts  of  the  transaction,  of 
which  It  is  Itself  a  part,  or  merely  a  history, 
or  part  of  a  history,  of  a  completed  affair. 
The  leaving  and  staying  away  from  bis  wife 
by  the  son  constituted  the  transaction  upon 
which  the  action  is  founded.  That  Is  the 
res  gestse;  and  the  declarations  of  the  father, 
be  being  one  of  the  actors  in  that  transac- 
tion, were  competent  to  be  shown.  The  case 
of  Bailey  v.  Bailey,  94  Iowa,  588,  63  N.  W. 
341,  Is  similar  In  all  respects  as  to  facts  to 
the  case  at  bar.  The  defendant,  after  the 
plaintiff  had  offered  evidence  tending  to  show 
that  be  had  made  statements  to  the  son 
which  tended  to  alienate  his  affections  from 
the  plaintiff,  offered  to  prove  that  he  (the  de- 
fendant) had  offered  plalntitTs  hnsband  80 
acres  of  land,  provided  he  would  go  and  live 
upon  it,  and  offered  to  give  him  a  team  and 
furnish  him  Implements  with  which  to  sow 
and  plant  land  upon  which  the  plaintiff  and 
the  son  might  live,  and  offered  to  buUd  a 
house  upon  the  land,  provided  the  plahitiff's 
husband  would  go  there  and  live  with  her. 
This  testimony  was  excluded  at  the  trial, 
as  constituting  a  self-serving  declaratioa 
The  court.  In  reversing  the  Judgment,  said: 
"The  purpose  of  the  testimony  was  to  show 
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that  defendant  had,  as  a  matter  o£  fact,  tried 
to  Induce  his  son  to  do  the  very  thing  plaintiS 
was  insisting  upon,  and  to  show  the  condi- 
tion of  her  husband's  mind,  and  the  state  of 
his  affections  towards  her.  Such  testimony 
would  have  the  tendency  to  negative  the  idea 
that  defendant  was  trying  to  induce  his  son 
to  abandon  the  plaintiff.  It  was  substantive 
testimony  of  verbal  acts  tending  to  show  that 
he  was  trying  to  induce  his  son  to  live  with 
plaintiff,  and  that  the  son's  refusal  to  do  so 
was  not  brought  about  by  his  conduct." 

Whether  the  declaration^  of  the  defendant 
were  made  bona  fide,  or  were  a  mere  ruse 
to  manufacture  evidence  in  his  own  behalf, 
was  for  the  Jury  to  Judge.  Danforth  y. 
Streeter,  28  Vt  490. 


(60  Kan.  712) 

PALMER  OIL  &  GAS  CO.  v.  BLODGETT 

et  al. 

(Supreme  Court  of  Kansas.     July  8,  1899.) 

DEED  —  ESTATE  CONVEYED  —  ESTOPPED- 
PLBADING— ENTIRETY  OP  CONTRACTS. 

1.  A  deed  of  a  quarter  section  of  land,  which 
iu  the  granting  clause  purports  to  convey  to  the 
grantee  a  fee-simple  title,  but  which  in  the  ha- 
bendum clause  reads  as  follows:  "To  have  and 
to  hold  the  same  during  her  natural  life,  and 
at  her  death  to  be  divided  as  follows:  Sixty- 
five  acres  north  of  the  railroad  right  of  way  to 
Mary  K.  Blodgett,  and  the  balance  to  go  to 
James  Q.  Blodgett." — is  a  conveyance  of  a  life 
estate  to  one,  with  remainders  in  fee  to  the 
others;  and  the  clause  attempting  to  create  the 
remainders  is  not  void  for  repugnancy  to  the 
granting  clause. 

2.  Facts  constituting  an  estoppel  in  pais  must 
be  specially  pleaded. 

3.  An  action  or  defense  based  upon  the  theory 
of  the  entirety  of  a  contract  is  not  open  to  a 
stranger  to  it,  in  a  proceeding  collateral  to  it, 
und  in  assertion  of  its  invalidity  as  to  him. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Allen  county;  L. 
StUlweU,  Judge. 

Action  by  James  Q.  Blodgett  and  Mary  E. 
Hackney  against  the  Palmer  Oil  &  Gas  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
brings  error.    Modified. 

Oscar  Foust  &  Son,  G.  E.  Benton,  and  A. 
H.  Campbell,  for  plaintiff  in  error.  J.  F. 
Thompson,  for  defendants  In  error. 

DOSTER,  C.  J.  This  was  an  action  brought 
by  James  Q.  Blodgett  and  Mary  K.  Hackney 
against  the  Palmer  Oil  &  Gas  Company,  to 
restrain  the  company  from  boring  for  oil 
and  gas  upon  a  certain  quarter  section  of 
land,  of  which  it  claimed  to  be  the  lessee  un- 
der a  lease  executed  to  It  by  one  Mary 
Blodgett,  and  in  which  land  the  plaintiffs 
claimed  an  estate  of  remainder  succeeding 
a  life  estate  held  by  the  lessor.  The  claimed 
estates  were  created  by.  the  following  deed: 
«*Tbi8  indenture,  made  this  2Cth  day  of  May, 
1886,  between  N.  S.  Sunderland  and  Rachel 
Sunderland,  his  wife,  of  Pawnee  county,  in 
tbe  state  of  Kansas,  of  the  first  part,  and 
Mary  Blodgett,  of  Allen  county,  in  the  state 


of  ICansas,  of  the  second  part,  witnesseth: 
That  said  parties  of  the  first  part,  in  con- 
sideration of  the  sum  of  one  thousand  dol- 
lars, the  receipt  of  which  is  hereby  acknowl- 
edged, do  by  these  presents  grant,  bargain, 
sell,  and  convey  unto  said  party  of  the  sec- 
ond part,  her  heirs  and  assigns,  all  the  fol- 
lowing described  real  estate,  situated  in  the 
county  of  Allen  and  state  of  Kansas,  to  wit: 
The  southeast  quarter  of  section  thirty-three 
(33),  township  twenty-four  (24)  south,  of 
range  nineteen  (19)  east,  less  tbe  right  of 
way  of  the  St.  Louis,  Ft  Scott  &  Wichita 
Railroad  Company,— to  have  and  to  hold  the 
same,  together  with  all  and'  singular  the 
tenements,  hereditaments,  and  appurtenan- 
ces thereunto  belonging  or  in  any  wise  ap- 
pertaining, during  her  natural  life,  and  at 
her  death  to  be  divided  as  follows,  to  wit: 
Sixty-five  (S5)  acres,  including  the  right  of 
way  of  the  said  the  St  Louis,  Ft.  Scott  & 
Wichit-a  Railroad  Company,  off  of  the  north 
side  of  said  quarter  section  to  go  to  Mary  K. 
Blodgett,  a  daughter  of  the  said  Mary  Blod- 
gett, and  the  balance  of  the  quarter  section 
to  go  to  James  Q.  Blodgett,  a  son  of  the  said 
Mary  Blodgett"  The  Mary  K.  Blodgett 
named  in  the  above-quoted  deed  married 
subsequently  to  its  execution,  and  became 
Mary  K.  Hackney.  Mary  Blodgett,  the  gran- 
tee In  the  deed,  executed  to  the  Troy  Oil 
Company  a  lease  ot  the  entire  tract  in  ques- 
tion, by  the  terms  of  which  the  right  to  bore 
for  oil  and  gas,  and  to  use  and  pipe  away 
the  product  found,  were  conferred,  in  con- 
sideration of  certain  rentals  and  the  per- 
formance of  certain  conditions.  This  lease 
was  subsequently  assigned  to  the.  Forest  Oil 
Company,  which  in  turn  assigned  It  to  the 
Palmer  Oil  &  Gas  Company,  tbe  defendant 
below,  the  plaintiff  in  error  here.  Opera- 
tions under  the  lease  being  to  the  injury  of 
the  estate  in  remainder  claimed' by  the  plain- 
tiffs, injunction  was  brought  in  the  court 
below.  Tbe  defendant  as  a  principal  de- 
fense, denied  the  existence  in  the  plaintiffs 
of  any  interest  in  the  land.  The  court  found 
all  the  Issues  in  favor  of  the  plaintiff  Mary 
K.  Hackney,  but  found  against  her  co-plain- 
tiff, James  Q.  Blodgett  It,  however,  ren- 
dered Judgment  in  favor  of  Mary  K.  Hack- 
ney, enjoining  tbe  defendant,  as  to  her, 
from  operating  under  its  lease  upon  any 
part  of  the  land,  but  refused  the  like  relief 
to  James  Q.  Blodgett 

The  first  question  is  one  of  construction  of 
the  deed.  Do  the  plaintiffs  below,  the  de- 
fendants in  error  here,  have  an  estate  of  re- 
mainder in  the  land?  Counsel  for  plaintiff 
in  error  claim  they  do  not.  They  divide  the 
deed,  as  is  proper  to  be  done,  into  premises 
or  granting  clause,  habendum,  etc.,  and  con- 
tend that  under  the  granting  clause  the  fee- 
simple  title  fully  passed  to  Mary  Blodgett, 
and  that  tbe  habendum  clause  following, 
under  which  the  estate  would  appear  to  be 
limited  to  her  life,  was  ineffectual  to  re- 
strain the  full  operation  of  tbe  grant,  or  to 
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create  a  remainder  in  tbe  other  persons,  and 
this  because,  in  cases  of  repugnancy  be- 
tween the  premises  and  the  habendum  In  a 
deed,  the  former  controls,  and  neutralizes 
the  latter.  In  support  of  this  rule  Bl.  Comm. 
bk.  2,  p.  298,  and  Tyler  v.  Hoore,  42  Pa.  St. 
966,  and  other  Pennsylvania  decisions,  are 
cited.  Modern  theories,  however,  put  deeds 
of  real  estate,  for  purposes  of  construction 
of  their  terms,,  in  the  list  with  all  other  Icind 
of  written  contracts,  and  they  endeavor  to 
ascertain  the  Intent  of  the  parties  executing 
them  more  from  the  language  of  the  whole 
instrument  than  from  the  relative  positions 
of  the  different  parts  or  clauses.  No  one 
reading  the  conveyance  above  quoted  but 
win  admit  that  the  grantor's  intention  was 
to  convey  a  life  estate  to  Mary  Blodgett, 
with  feie  in  remainder  to  James  Q.  and  Mary 
K.  Blodgett  That,  as  a  proposition  of 
fact,  is  self-evident.  Effect  must  be  given 
to  this  intention,  if  possible.  The  later 
authorities  not  only  malce  it  possible,  but 
require  it.  In  Harriot  v.  Harriot  (Sup.)  49 
N.  Y.  Supp.  447,  the  court  states  and  de- 
cides a  case  as  follows:  "In  November, 
1855,  the  owner  of  a  certain  real  property 
executed  a  deed  of  gift  thereof  to  his  son, 
which  conveyed  the  same,  together  with  all 
the  estate,  right,  title,  and  interest  of  the 
grantor,  'to  have  and  hold  •  •  •  unto  the 
said  party  of  the  secoQd  part,  from  and 
after  May  1, 1861,  for  and  during  the  residue 
of  his  natural  life,  with  the  remainder  over 
♦  •  ♦  unto  his  lawful  issue,  •  *  •  as 
tenants  in  common;  •  *  *  and,  in  case 
any  child  should  die  •  •  •  leaving  law- 
ful children,  then  such  children  shall  take,' 
etc.  The  grantor,  also,  in  terms  reserved  the 
Intermediate  estate  prior  to  May  1,  18S1. 
The  grantee,  who  never  had  issue,  died  in- 
testate in  1897,  leaving  the  plaintiff,  his  wid- 
ow. Held,  that  the  deed  conveyed  to  the 
grantee  only  a  life  estate."  In  tbe  opinion 
in  this  case  it  was  remarked:  "Usually  the 
granting  clause  or  the  premises  of  the  deed 
would  Indicate  what  was  Intended  to  be 
conveyed.  By  our  statute  it  is  provided  (1 
Rev.  St.  p.  748,  t  l)i  among  ol^er  things,  that 
any  grant  of  real  estate  shall  pass  all  the 
estate  or  Interest  of  the  grantor,  unless  the 
Intent  to  pass  a  less  estate  or  interest  shall 
appear  by  express  terms,  or  be  necessarily 
implied  from  the  terms  of  such  grant.  If 
there  is  a  plain  and  open  repugnancy  be- 
tween the  granting  clause  and  tbe  haben- 
dum, and  nothing  else  to  be  considered,  the 
larger  estate  granted  may  not  be  cut  down 
or  reduced  by  the  habendum;  but,  in  the 
construction  of  deeds,  as  of  other  instru- 
ments, the  real  question  is,  what  was  the 
intention  of  the  grantor,  to  be  gathered  from 
all  the  terms  of  the  Instrument?  Here  it 
seems  to  me  that  it  is  plain  that  this  grantor 
merely  Intended  that  his  son  should  have  a 
life  estate  in  the  property."  In  Bamett  v. 
Barnett  104  Cal.  298,  37  Pac.  1049,  It  was 
held:    "In  construing  a  deed,  the  Intention 


of  the  grantor  is  to  be  ascertained  from  the 
entire  instrument.  Including  the  habendum 
as  well  as  the  granting  clause;  and  if  it  ap- 
pears, from  such  construction,  that  tbe  gran- 
tor intended  by  the  habendum  clause  to  re- 
strict or  limit  or  enlarge  the  estate  named 
In  the  granting  clause,  the  habendum  will 
prevail  over  the  granting  clause."  In  the 
opinion  it  was  said:  "The  intention  of  the 
parties  to  the  grant  la  to  be  gathered  from 
the  instmment  Itself,  and  determined  by  a 
proper  construction  of  the  language  used 
therein;  but,  for  the  purpose  of  ascertaining 
this  intention,  the  entire  instrument,  the 
habendum  as  well  as  the  premises,  is  to  be 
considered,  and  if  it  appear,  from  such  con- 
sideration, that  the  grantor  intended  by  tbe 
habendum  clause  to  restrict  or  limit  or  en- 
large the  estate  named  in  the  granting 
clause,  the  habendum  will  prevail  over  the 
granting  clause.  Falvre  v.  Daley,  93  Cat 
670,  29  Pac.  256;  PeUissier  v.  Corker,  103 
Cal.  516,  37  Pac.  465.  It  is,  in  such  case, 
to  be  considered  as  an  addendum  or  proviso 
to  the  conveyancing  clause,  which,  by  a 
well-settled  rule  of  construction,  must  con- 
trol the  conveyancing  clause,  or  premises, 
even  to  the  extent  of  destroying  the  effect 
of  the  same."  In  Bodine's  Adm'rs  v.  Arthur, 
91  Ky.  53, 14  S.  W.  904,  it  was  ruled:  "When 
there  is  a  repugnancy  between  the  granting 
clanse  and  the  habendum  of  a  deed,  and  it 
cannot  be  determined,  from  tbe  whole  in- 
strument and  attendant  circumstances,  that 
the  grantor  intended  that  the  habendum 
should  control,  the  granting  clause  must 
control;  but  where  it  appears,  from  the 
whole  conveyance  and  attendant  circumstan- 
ces, that  the  grantor  Intended  the  habendum 
to  enlarge,  restrict,  or  repugn  the  granting 
clause,  the  habendum  must  control,  for  the 
reason  that  it  is  the  last  expression  of  the 
grantor's  wish  as  to  the  conveyance."  See, 
generally,  upon  the  construction  of  deeds, 
and  conflicts  between  the  granting  and  ha- 
bendum clauses,  1  DevL  Deeds,  S  213  et  seq.; 
2  Devi.  Deeds,  g  836. 

It  Is  claimed  that  the  evidence  shows  Mary 
K.  Hackney,  the  plaintiff  below,  to  be  estop- 
ped from  objecting  to  an  assertion  of  rights 
by  the  defendant  under  its  lease,  because  of 
conduct  upon  her'  part  amounting  to  waiver 
and  acquiescence.  However,  this  conduct,  ac- 
cording to  the  plaintiff  In  error,  amounted  to 
nothing  more  than  mere  silence  and  nonasser- 
tion  of  rights,  with  the  knowledge  that  the 
company  had  obtamed  the  lease,  was  pay- 
ing rent  for  it,  and  was  expending  money  in 
the  development  of  the  gas  fields  of  Allen 
county.  It  is  not  claimed  that  she  remained 
silent  while  the  company  was  expending  mon- 
ed  under  the  lease  in  developing  oU  or  gas 
on  the  land  in  question.  Whether  mere  si- 
lence under  these  circumstances  Is  sufficient 
to  raise  an  estoppel  we  need  not  undertake 
to  determine.  There  was  no  plea  of  estoppd 
in  the  defendant's  answer.  Whether  the  court 
below  found  upon  this  qnestldn  in  Mary  K. 
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Hackney's  favor  because  the  evidence  against 
ber  was  Insutflclent  to  create  an  estoppel,  or 
because  there  was  no  plea  of  estoppel  under 
which  evidence  could  be  Introduced,  we  do 
not  know.  In  disposing  of  the  question,  the 
latter  is  sufficient  for  our  purpose.  All  acts, 
representations,  and  conduct  relied  upon  as 
an  estoppel  must  be  specially  pleaded.  In- 
surance Ck».  y.  Johnson,  47  Kan.  1,  27  Pac. 
100;  Insurance  Co.  v.  Thorp,  48  Kan.  239,  28 
Pac.  991. 

Upon  what  state  of  facts  or  theory  of  law 
the  court  found  against  the  plaintiff  James 
Q.  Blodgett,  and  yet  granted  to  Mary  K. 
Hacluiey  an  order  of  relief  fully  protective 
of  his  interests,  we  are  at  a  loss  to  know. 
If  the  interests  of  these  two  persons  were 
those  of  tenants  in  common,  if  each  owned 
in  remainder  an  undivided  moiety  of  the  land, 
a  Judgment  in  favor  of  one  would  appear  to 
operate  in  favor  of  the  other,  because  of  the 
Inseparability  of  their  interests;  but  the  con- 
veyance under  which  they  claim  is  a  convey- 
ance of  divided,  not  undivided.  Interests.  The 
conveyance  to  Mary  K.  Haclmey  was  of  the 
north  65  acres.  With  that  only  is  she  con- 
cerned. The  conveyance  to  James  Q.  Blod- 
gett was  of  the  remaining  95  acres.  With 
that  only  Is  he  concerned.  If  he  has  per- 
formed an  act  of  estoppel  as  to  his  portion, 
be  must  abide  the  consequence.  He  can 
claim  no  immunity  by  subrogation,  as  it  were, 
to  the  better  equities  of  Mary  K.  Hackney. 
For  purposes  of  separability  of  interests  be- 
tween remainder  holders,  the  conveyance 
above  quoted  is  as  if  there  were  two,-rone  to 
Mary  K.,  and  another  to  James  Q.  Blodgett 
Counsel  for  James  Q.  Blodgett,  however,  con- 
tends that  the  Judgment  of  the  court  below  is 
to  be  upheld,  upon  the  doctrine  of  the  en- 
tirety of  contracts.  He  says  that  the  lease 
in  question  was  a  single  contract;  that  it 
must  wholly  stand,  or  wholly  fall;  that  it 
cannot  be  held  bad  as  to  Mary  K.  Hackney, 
without  likewise  being  held  bad  as  to  James 
Q.  Blodgett,  because  to  do  otherwise  would 
give  it  the  character  of  a  divisible,  instead  of 
an  entire,  instrument.  A  sufHcient  reply' to 
this  Is  that  the  doctrine  of  entirety  of  con- 
tracts applies  only  as  between  parties  to  them, 
and  has  no  application  to  controversies  be- 
tween a  party  on  one  side  and  a  stranger  on 
the  other.  It  is  not  the  present  estate  of 
Mary  Blodgett,  the  owner  of  the  life  estate, 
Init  his  own  future  estate  in  remainder  In  a 
portion  of  the  land,  which  James  Q.  Blodgett 
is  Interested  in  protecting.  He  is  asserting 
no  tights  under  the  contract  of  lease.  He 
has,  therefore,  no  concern  to  maintain  the  in- 
divisibility or  enthrety  of  Its  obligations.  The 
question  he  seeks  to  raise  could  only  arise  In 
a  controversy  between  Mary  Blodgett,  the 
lessor,  and  the  Palmer  Oil  &  Gas  Company, 
the  lessee. 

Whether  the  law  will  apportion  the  rent 
money  and  other  considerations,  in  conse- 
quence of  the  failure  of  the  lease  as  to  Mary 
K.  Hackney's  €6  acres,  is  not  before  us  for 


determination.  James  Q.  Blodgett  cannot  de- 
fend this  action  upon  the  assimiption  that 
such  apportionment  cannot  be  made.  The 
Judgment  of  'the  court  below  will  be  modi- 
fied to  conform  to  the  views  expressed  in  this 
opinion,  and  the  costs  of  this  court  will  be 
equally  divided  l)etween  the  parties.  All  the 
Justices  concurring. 


(60  Kan.  T2» 

DOMINION  NAT.  BANK  OF  BRISTOL,  VA., 

V.  MANNING  et  al. 

(Supreme  Court  of  Kansas.    July  8,  1899.) 

PAROL  EVIDENGB. 
In  a  suit  by  a  bank  sgainst  the  maker  of  a 
promissory  note,  parol  evidence  is  inadmissible 
to  prove  that  the  note  was  executed  for  the  pur- 
chase of  ^tock  in  the  bank,  but  under  an  agree- 
ment that  the  transaction  should  be  merely  col- 
orable, and  tliat  the  stock,  although  issued  to 
the  purchaser,  and  retained  by  the  bank  as  ap- 
parent collateral  gecarity  to  the  note,  should 
never  in  reality  belong  to  the  maker  of  the  note, 
nor  should  he  ever  be  called  upon  to  pay  the  in- 
debtedness represented  by  it. 
(Syllabus  by  the  Goart.) 

Error  from  district  court,  Cowley  county; 
W.  T.  McBride,  Judge. 

Action  by  the  Dominion  National  Bank  of 
Bristol,  Va.,  against  Ernest  F.  Manning  and 
others.  Judgment  fOjT  defendants,  and  plain- 
tiff brings  error.  Reversed. 

J.  E.  Torrance,  for  plaintiff  In  error.  Mad- 
den &  Buckman,  for  defendants  In  error. 

DOSTBR,  C.  J.  This  was  an  action  brought 
by  the  Dominion  National  Bank  of  Bristol, 
Va.,  against  B.  C.  Manning,  to  recover  the 
amount  claimed  to  be  due  upon  two  prom- 
issory notes,— one  for  ?2,235,  and  the  other 
for  $1,B(X),  with  interest  on  both,— and  to 
foreclose  a  mortgage  executed  to  the  said  E. 
C.  Manning  by  one  B.  F.  Manning,  and  which 
the  former  had  assigned  to  the  plaintiff  as 
coIlat«ral  security.  B.  O.  Manning  denied 
liability  on  both  notes,  except  as  to  $230  of 
the  larger  one.  As  to  the  remainder  of  that 
(me,  he  claimed  that  it  was  a  renewal  of  for- 
mer notes  which  he  had  been  Induced  to  ex- 
ecute to  the  bank  without  consideration,  and 
under  an  agreement  that,  notwithstanding 
their  terms,  he  should  not  be  held  to  their  pay- 
ment. His  claim,  in  substance,  was  that  the 
plaintiff  bank  was  desirous  that  he  should  ap- 
pear to  be  one  of  Its  stockholders,  and  should 
act  as  one  of  its  directors;  that  the  president 
of  the  bank  asked  him  to  take  stock  In  it 
agreeing  to  accept  his  notes  for  the  stock, 
and  agreeing  that  the  dividends  on  the  stoclr 
should  be  applied  to  the  payment  of  the  inter- 
est upon  the  notes;  that  the  transaction 
should  be  merely  colorable;  that  the  stock 
should  never  be  in  reality  his;  and  that  nei- 
ther principal  nor  Interest  of  the  notes  should 
ever  be  demanded  of  him.  To  this  he  says 
he  assented  after  some  persuasion.  He  exe- 
cuted his  notes,  and  was  entered  as  a  stock- 
holder upon  the  books  of  the  bank.    Stock 
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certiflcates  were  Issued  to  blm,  but  never  de- 
livered; but  In  lieu  thereof  a  receipt  for  theui 
was  issued  to  blm,  and  the  certificates  re- 
tained by  the  hank  as  a  collateral  to  bis 
notes.  Subsequently  the  mortgage  sued  up- 
on was  likewise  delivered  to  the  baulc  as  col- 
lateral to  tbem.  Objections  were  made  to 
this  evidence  upon  the  ground  of  Its  being  in 
parol,  and  In  contradiction  of  the  terms  of 
the  contract  of  indebtedness  evidenced  by  the 
notes.  These  objections  were  overruled,  and 
Instructions  predicated  upon  the  theory  of  the 
admissibility  of  such  evidence  were  given  to 
the  Jury.  The  defense  to  the  smaller  note 
was  that  other  securities  belonging  to  E.  C. 
Manning  had  been  pledged  as  collateral  to 
It,  and  that  the  bank  had  failed  to  use  proper 
diligence  in  the  collection  of  the  collaterals, 
whereby  they  became  wholly  lost,  on  account 
of  the  Insolvency  of  the  principal  debtor. 
The  jury  found  in  favor  of  Manning  upon 
both  these  defenses,  and  the  plaintift  bank 
prosecutes  error  to  this  court. 

The  questions  raised  under  the  answer  as 
to  the  negligence  of  the  bank  in  failing  to  col- 
lect the  securities  collateral  to  the  note  of 
$1,500  are  wholly  questions  of  fact.  As  to 
them  the  findings  of  the  Jury  are  conclusive 
upon  us,  and  they  need  not  be  further  noticed. 
The  claim  of  error  in  the  reception  of  evi- 
dence contradicting  the  terms  of  the  other 
note,  and  the  Instructions  of  the  court  coun- 
tenancing the  defense  of  nonliability  upon  it, 
are  well  taken.  The  rule  is  unquestioned 
that  parol  evidence  is  not  admissible  to  con- 
trol, add  to,  vary,  or  contradict  the  language 
of  a  promissory  note  or  other  valid  written 
instnmient,  when  sued  upon  by  the  payee  or 
obligee' named  in  It.  Whart.  Cr.  Ev.  f  1(^; 
Underh.  Ev.  i§  205,  206;  MiUch  v.  Packing 
Co.,  60  Kan.  — ,  56  Pac.  1.  The  defendant  in 
error,  however,  cites  Higglns  v.  Ridgway,  153 
N.  Y.  130,  47  N.  E.  32,  as  establishing  an  ^- 
ception  to  the  rale.  In  that  case  the  court 
held:  "Where  one  makes  a  note  to  the  or- 
der of  a  bank,  at  the  request  of  the  president 
of  the  bank,  acting  for  It,  and  upon  his  as- 
surance that  the  maker  will  not  be  held  on 
the  note,  and  will  not  be  responsible  for  it, 
and  delivers  such  note  without  receiving  any- 
thing for  it,  such  transaction  constitutes  a 
conditional  delivery  of  a  note,  which  may  be 
shown  on  the  trial  of  an  action  on  the  note 
by  the  bank  against  the  maker,  and  is  a 
good  defense  to  such  action."  If  the  deci- 
sion of  that  case  were  to  be  regarded  as  a 
sound  exposition  of  the  law,  it  is  nevertheless 
distinguishable  from  the  one  before  us.  In 
that  case,  as  more  plainly  appears  from  the 
opinion,  the  judgment  of  the  court  was  rest- 
ed upon  the  ground  of  lack  of  consideration. 
The  maker  of  the  note  got  nothing  for  it.  In 
this  case  the  maker  of  the  note  got  something 
for  it.  He  got  certiflcates  of  stock  ownership 
in  the  bank.  He  got  a  contract  from  the  bank, 
—one  that  was  enforceable  against  it.  It  is 
true  that  be  does  not  seek  to  enforce  it  He 
does  not  desire  to  enforce  it;    but  he  could 


I  enforce  it,  and  no  court  would  tolerate,  in  de- 

'  fense  of  an  action  by  him  upon  it,  the  same 

,  kind  of  claim  by  the  bank  which  be  now 

I  makes  in  opposition  to  the  bank's  suit  upon 

his  part  of  the  contract.    Brenenutn  v.  Fur- 

niss,  90  Pa.  St  186,  is  to  the  same  effect  as 

Higglns  V.  Ridgway,  supra,  and  is  alike  dis- 

tlnguisliable  from  this  case. 

One  or  two  other  claims  of  error  are  made, 
but  their  decision  is  not  necessary.  The 
Judgment  of  the  court  below  is  reversed,  and 
a  new  trial  ordered.  All  the  jnsticeB  concur- 
ring. 


(80  Kan.  719) 
EVANS  et  al.  v.  KAHR  et  al. 
(Supreme  Court  of  Kansas.    July  8,  1800.) 

MORTOAOE  —  REDEMPTION  —  AMOtTNT— SAIiE— 
REVERSAL  ON  APPEAL. 

1.  A  mortKagor  who  seeks  to  redeem  must 
pay  the  entire  amount  of  the  mortgage  debt. 
The  tender  of  an  amount  for  which  the  prop- 
erty was  sold  under  a  decree  of  foreclosure,  lee« 
than  the  sum  of  the  mortgage  debt  and  inter- 
est, is  insufflcient. 

2.  A  sale  of  real  estate  was  had  under  a  de- 
cree foreciosing  a  mortgage.  The  sale  was  con- 
firmed, and  a  deed  ordered  to  be  delivered  to 
the  purchaser,  who  was  not  a  party  to  the  suit. 
The  defendants  ui  the  judgment  then  prosecuted 
proceedings  in  error  to  this  court,  but  gave  no 
supersedeas  bond.  The  purchaser  sold  the  prop- 
erty to  K.  and  C.  Afterwards  the  order  con- 
firming the  sale  was  reversed  by  this  court. 
Held,  that  an  action  thereafter  brought  by  the 
mortgagors  to  redeem  could  not  l>e  maintained 
against  the  last-named  purchasers. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county: 
Z.  T.  Hazen,  Judge. 

Action  by  Susie  and  George  N.  Evans 
against  Mattie  B.  Kahr  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

C.  M.  Foster  and  H.  L.  Heald.  for  plaintiffs 
in  error.  (Jeorge  H.  Whitcoipb,  J.  O.  Sloneck- 
er,  H.  6.  Larimer,  and  Howel  Jones,  for  de- 
fendants in  error. 


SMITH,  J.  A  judgment  was  rendered  in 
the  court  below  against  plaintiffs  in  error  for 
$6,077,  interest  and  costs.  At  the  same  time 
a  decree  was  entered  foreclosing  a  mortgage 
given  by  tbem  to  secure  said  debt  and  ad- 
judging the  amount  to  be  a  first  lien  on  tbree 
lots  in  the  city  of  Topeka.  The  property  was 
sold  October  21,  1895,  under  an  order  of  eale. 
to  John  Bushnell,  for  $6,000.  A  motioD  to 
confirm  tbis  sale  was  sustained  on  November 
25th.  Proceedings  in  error  were  commenced 
to  review  the  order  confirming  the  sale,  and 
John  Bushnell,  the  purchaser,  was  made  a 
party  thereto.  On  January  11,  1897,  while 
the  proceedings  in  error  were  pending  in  tbis 
court  John  Bushnell,  having  dispossessed  the 
plaintiffs  in  error  of  the  premises,  sold  and 
conveyed  the  same  to  defendants  in  error  for 
a  consideration  of  $6,000.  On  March  5,  1S98. 
the  order  of  the  district  court  confirming  the 
sale  was  reversed  and  set  aside  by  this  court. 
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Evans  v.  Bushnell,  59  Kan.  160,  52  Pae.  419. 
Thereupon  the  plaintiffs  in  error  filed  a  peti- 
tion in  the  district  court,  aslcing  that  an  ac- 
counting he  had  between  themselves  and  de- 
fendants In  error  of  the  said  premises,  and  the 
amount  due  and  owing  by  them  to  said  de- 
fendants, and  that  plaintiffs  in  error  be  decreed 
the  right  to  redeem  the  premises  from  the 
mortgage  lien  by  the  payment  of  such  sum  of 
money  as  said  accounting  would  find  lawfully 
due  the  defendants,  who  were  grantees  from 
the  purchaser  at  the  sheriff's  sale.  The  mort- 
gage was  originally  held  by  the  Iximbard  In- 
vestment Company,  which  assigned  same  and 
the  note  secured  by  it  to  Daniel  Bushnell, 
whose  legal  representatives  (after  his  death) 
brought  the  action  to  foreclose.  The  amend- 
ed petition  In  the  case  at  bar  contains,  among 
others,  the  following  allegations:  "That  on 
October  21,  1895,  the  said  premises  were  sold 
by  the  sheriff,  as  aforesaid,  to  John  Bushnell, 
for  the  sum  of  $6,000;  that  there  was  due,  at 
the  time  of  said  sale,  under  said  judgment  of 
foreclosure,  to  the  plaintiffs  in  said  action  to 
foreclose,  a  balance  of  $1,697.96;  that  said 
balance  was  not  assigned  to  John  Bushnell, 
the  purchaser,  but  has  been,  and  Is  now,  held 
by  the  original  plaintiffs  against  the  original 
defendants;  •  •  «  that  said  balance  due 
on  the  judgment  In  force,  of  alxiut  $1,697.96, 
has  not  been  assigned  to  these  defendants; 
that  the  Judgment  creditors  offered  to  assign 
the  said  judgment  to  these  defendants,  but 
these  defendants  refused  to  accept  the  same." 
A  general  demurrer  was  sustained  to  the  peti- 
tion, and  plaintiffs  below  hare  brought  such 
action  of  the  trial  court  here  for  review. 

We  will  consider,  first,  the  rights  of  the 
plaintiffs  below  to  redeem  from  the  grantees 
of  the  purchaser  at  the  sherlfTs  sale,  who  are 
defendants  in  error  here.  This  suit  to  redeem 
Is  confined  to  an  offer  to  pay  defendants  In 
error  the  amount  they  paid  John  Bushnell  for 
the  property,  less  the  rents  and  profits.  It  Is 
nn  old  rule  of  equity  Jurisprudence,  so  vener- 
able that  It  would  be  irrelevant  to  question  it, 
that  a  mortgagor  who  seeks  to  redeem  ac- 
quires his  standing  In  court  by  virtue  of  the 
mortgage,  and  must  tender  the  amount  there- 
of. Redemption  Is  regarded  as  a  "buying 
back"  by  the  mortgagor  of  the  legal  estate 
after  it  has  passed  to  the  mortgagee.  In  Pom. 
Eq.  Jur.  8  1220,  it  is  said:  "No  such  redemp- 
tion, however.  Is  possible,  unless  the  mort- 
gage debt  is  due  and  payable,  nor  unless  the 
mortgage  Is  wholly  redeemed  by  payment  of 
the  entire  amount  of  the  mortgage  debt."  In 
Collins  V.  lUggs,  14  Wall.  491,  Mr.  Justice 
Bradley,  speaking  for  the  court,  says:  "To 
redeem  property  which  has  been  sold  under  a 
mortgage  for  less  than  the  mortgage  debt.  It 
is  not  sufficient  to  tender  the  amount  of  the 
sale.  The  whole  mortgage  debt  must  be  paid 
or  tendered  Into  court.  The  party  offering 
to  redeem  proceeds  upon  the  hypothesis  that, 
as  to  him,  the  mortgage  has  never  been  fore- 
closed, and  Is  still  In  existence.  Therefore 
be  can  onlj  lift  It  by  paying  It    The  money 


will  Be  subject  to  distribution  between  the 
mortgagee  and  the  purchaser,  In  equitable 
proportions,  so  as  to  reimburse  the  latter  his 
purchase  money  and  pay  the  torm&c  the  bal- 
ance of  his  debt."  Ping.  Mortg.  i  2184; 
Jones,  Mortg.  §§  1072-1075;  Hasford  v.  John- 
son, 74  Ind.  479;  Martin  v.  Frldley,  23  Minn. 
13;  Bradley  v.  Snyder,  14  111.  263-266;  Vroom 
V.  DItmas,  4  Paige,  526;  Johnson  v.  Harmon, 
19  Iowa,  56;  11  Am.  &  Eng.  Enc.  Law,  p. 
226.  That  the  amount  the  plaintiffs  in  error 
must  pay  to  redeem  is  measured  by  the 
amount  of  the  mortgage  and  interest  is  the 
settled  rule.  If  the  amount  of  the  purchase 
money  paid  at  the  sheriff's  sale  was  to  de- 
termine the  amount  requfred  to  redeem,  then. 
In  case  the  purchase  money  exceeded  the 
mortgage  debt,  redemption  could  not  be  had, 
except  by  a  payment  of  more  than  the  amount 
of  the  mortgage. 

The  second  question  Involved  In  the  case 
relates  to  the  right  of  the  plaintiffs  In  er- 
ror to  be  heard  at  all,  as  against  defendants 
In  error,  who  were  purchasers  from  the  gran- 
tee In  the  sheriffs  deed.  They  bought  the 
property  from  the  purchaser  Intermediate  be- 
tween the  confirmation  of  the  sale  and  the 
reversal  of  the  order  of  confirmation  by  this 
court  It  is  Insisted  by  counsel  for  plaintiffs 
In  error  that  the  doctrine  of  Us  pendens  ap- 
plies. We  differ  from  them  in  this  conten- 
tion. No  supersedeas  l>ond  was  given  on  the 
proceedings  In  error  from  the  order  confirm- 
ing the  sale.  An  order  confirming  a  sheriff's 
sale  Is  a  final  order,  within  the  meaning  of 
our  statute.  Koehler  v.  Ball,  2  Kan.  160. 
According  to  the  averments  of  the  petition, 
the  sale  was  confirmed  by  the  court  below, 
and  a  deed  ordered  to  be  made  and  deliver- 
ed to  the  purchaser.  Under  section  591,  c. 
95,  Gen.  St  1897,  It  Is  provided:  "No  pro- 
ceeding to  reverse,  vacate  or  modify  any 
judgment  or  final  order  rendered  In  the  pro- 
bate court  or  district  court  except  as  pro- 
vided In  the  next  section  and  the  fourth  sub- 
division of  this  section,  shall  operate  to  stay 
execution,  unless  the  clerk  of  the  court  in 
which  the  record  of  such  judgment  or  final 
order  shall  l>e  ishall  take  a  written  under- 
talving,  to  be  executed  on  the  part  of  the 
plaintiff  in  error  to  the  adverse  party,  with 
one  or  more  sutficlent  sureties,  as  follows: 
•  •  ♦  Second.  When  It  directs  the  execu- 
tion of  a  conveyance,  or  other  Instrument 
the  undertaking  shall  be  in  such  sum  as  may 
be  prescribed  by  any  court  of  record  In  this 
state  or  any  judge  thereof,  to  the  effect  tliat 
the  plaintiff  in  error  will  abide  the  judgment 
If  the  same  shall  be  affirmed,  and  pay  the 
costs."  Again,  by  section  19,  c.  83,  Id.,  It  Is 
provided  that  a  party  seeking  to  vacate  or 
modify  a  judgment  or  order  may  obtain  an 
order  suspending  proceedings  upon  the  exe- 
cution of  an  undertaking  to  the  adverse  par- 
ty to  pay  all  damages  that  may  be  caused 
by  granting  the  same.  It  will  be  seen  that 
at  the  time  the  sale  was  confirmed,  by  the 
same  order  the  court  directed  a  deed  to  be 
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made  by  the  sheriff  and  delivered  to  the 
purchaser.  The  defendants  In  error  were 
not  parties  to  any  of  the  proceedings  In  the 
original  foreclosure  suit,  but  were  purchas- 
ers from  the  grantee  In  the  sheriff's  deed. 
Even  as  to  John  Bushnell,  however,  we 
think  that,  unless  the  effect  of  the  order 
coutirming  the  sale  was  stayed,  his  title 
would  not  be  affected  hr  a  reversal  of  the 
order.  It  is  important  that  property  offered 
for  sale  In  such  cases  should  bring  the  high- 
est price  after  competition,  and  to  permit  in- 
terference with  the  sale  after  confirmation, 
upon  a  review  of  the  proceedings  in  a  high- 
er court,  which  might  be  delayed  years  aft- 
er the  purchase,  without  supersedeas  bond, 
would  have  the  effect  of  malcing  bidders  tim- 
id, for  they  would  remain  in  a  state  of  in- 
security as  to  their  titles  until  the  final  dis- 
position in  the  court  of  review.  In  Freem. 
Judgm.  (4th  Ed.)  8  484,  it  is  said:  "The  law 
permits  judgments  and  decrees  to  be  in  force 
during  the  time  In  which  appeals  may  be 
taken,  and  also  while  appeals  are  pending 
and  undetermined,  unless  some  bond  or  oth- 
er security  given  as  required  by  law  operates 
to  stay  proceedings.  Courts  have  always 
construed  the  law  so  as  to  impart  confidence 
in  Judicial  sales,  by  protecting  purchasers 
thereat  from  those  III  consequences  which 
the  latter  might  Buffer  if  the  title  acquired 
by  them  depended  upon  the  freedom  of  prior 
proceedings  from  all  errors  of  law.  It  was 
thought  to  be  unjust  to  require  purchasers  to 
suffer  for  errors  committed  by  the  Judges 
of  subordinate  courts,  and  impolitic,  by  mak- 
ing such  requirements,  to  discourage  bidders 
at  such  sales,  and  thereby  to  expose  large 
amounts  of  property  to  the  hazard  of  being 
sacrificed  at  nominal  prices.  Therefore,  it 
is  a  rule,  nowhere  disputed,  that  thh:d  per- 
sons, purchasing  at  a  sale  made  under  the 
authority  of  a  Judgment  or  decree  not  sus- 
pended by  any  stay  of  proceedings,  thereby 
acquire  rights  which  no  subsequent  reversal 
of  such  Judgment  or  decree  can  In  any  re- 
spect impair;  nor  is  the  fact  that  the  pur- 
chasers are  notified  not  to  purchase  because 
the  judgment  was  claimed  to  be  erroneous, 
and  that  an  attempt  would  be  made  to  pro- 
cure its  reversal,  of  any  consequence."  The 
rule  above  stated  tends  to  the  security  of 
titles.-  It  Is  laid  down  in  the  boolu  as  a 
general  rule  that  when  the  purchaser  at  a 
sheriff's  sale  is  an  Innocent  third  person,  and 
is  a  bona  fide  purchaser,  who  has  paid  the 
purchase  price  before  obtaining  knowledge 
of  the  reversal  of  the  Judgment,  he  shall  be 
protected  in  his  title  to  the  property,  not- 
withstanding the  reversal  of  the  Judgment 
Ror.  Jud.  Sales,  «{  1142, 1143;  Smith  v.  Dixon, 
27  Ohio  St.  471;  Runge  v.  Brown.  29  Neb.  116- 
122,  45  N.  W.  271;  McAusland  v.  Pundt,  1 
Xeb.  211. 

The  decision  of  the  court  below  was  cor- 
rect. The  petition  did  not  state  a  cause  of 
action.  The  Judgment  la  affirmed.  All  the 
Justices  concurring. 


(60  lEan.  733) 
FIRST  NAT.  BANK  OP  ATCHISON  t. 

KING. 
(Supreme  Court  of  Kansas.    July  8,  1899.) 

UtMITATIONS-DISSOLUTION  OP  CORPORATION 
—ACTION  AGAINST  STOOKHOLDKR. 

1.  When  a  corporation  suspends  business  for 
more  than  a  year,  it  is  deemed  to  be  dissolved. 
80  far  as  to  enable  creditors  to  enforce  the  in- 
dividual liability  of  stockholders.  The  right 
of  action  in  favor  of  the  creditors  accrues,  and 
the  statute  of  limitations  in  favor  of  the  stock- 
holder begins  to  run,  immediately  after  the  sus- 
pension for  a  year,  and  not  after  such  suspension 
IS  shown  or  determined  in  a  judicial  proceeding. 

2.  A  creditor  cannot  postpone  the  statute  u( 
limitntioQS  by  failing  to  take  affirmative  action, 
which  rests  wholly  with  himself,  to  perfect  his 
right  against  stockholders  upon  their  individual 
UabiUty.  As  soon  as  reasonable  time  and  oppor- 
tunity for  that  purpose  has  been  afforded  him, 
the  statute  of  limitations  begins  to  run  in  favor 
of  the  stockholder. 

(Syllabus  by  the  <3ourt) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  the  First  National  Bank  of  Atdii- 
Bon  against  Samuel  C.  King.  Judgment  for 
defendant,  and  phUntiff  brings  error.  Af- 
firmed. 

B.  F.  Hudson,  C.  D.  Walker,  and  J.  L.  Ber- 
ry, for  plaintiff  In  error.  Waggener,  Horton 
&  Orr  and  Henry  Elllston,  for  defendant  ht 
error. 

JOHNSTON,  J.  This  proceeding  presents 
the  question  as  to  when  the  statute  of  limita- 
tions ai^lies  to  the  liability  of  a  stockholder 
for  debts  due  from  a  defunct  corporation. 
Samuel  C.  King  was  a  stockholder  in  the 
Hyde  Park  Investment  Company,  organized 
on  May  9,  1887,  to  plat  and  subdivide  17.M 
acres  of  land  that  had  been  purchased  near 
the  city  of  Atchison,  and  to  sell  the  same. 
Only  a  part  of  the  purchase  money  for  tbe 
land  was  paid  by  the  corporation,  and  the 
unpaid  portion,  $7,500,  stood  as  a  mortgage 
lien  against  the  land.  No  part  of  this  debt 
was  ever  paid  by  the  company.  The  land 
was  never  pUitted,  or  put  on  the  market  for 
sale  In  lots  or  blocks,  nor  did  the  company 
ever  sell  any  portion  of  the  same.  It  never 
at  any  time  owned  any  pr(H)erty  except  this 
land,  nor  did  it  ever  pay  any  taxes  on  the 
same.  The  First  National  Bank  of  Atchison 
became  the  owner  of  the  mortgage  debt  In 
June,  1887,  and  on  February  28,  1889,  It 
commenced  an  action  against  the  company 
and  others  to  recover  Judgment  and  to  fore- 
close the  mortgage.  In  June,  1890,  the  bank 
obtained  a  Judgment  against  the  company  for 
$9,450,  and  a  decree  foreclosing  the  mortgage. 
In  accordance  with  the  decree,  the  mortgaged 
property  was  offered  for  sale  four  times,  be- 
ginning on  February  9,  1891,  but  It  was  not 
sold,  for  want  of  bidders.  On  October  1, 1891, 
on  the  fifth  order -of  sale,  the  property  was 
sold  for  $1,334,  it  being  more  than  two-thirds 
of  the  appraised  value  of  the  land;  the  prop- 
erty having  theretofore  been  appraised  at  $2.- 
00().    A  general  execution  was  taken  out  on 
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November  19,  1805,  but  no  property  could  be 
found  on  .which  to  levy,  and  in  fact  the  com- 
pany has  owned  no  property  of  any  kind 
or  character,  except  the  land  in  question, 
which  was  subject  to  levy,  and  there  Is  now 
due  and  remaining  unpaid  on  the  Judgment 
in  favor  of  the  bank  ?14,343.34.  It  appears . 
that  the  company  elected  officers  immediately 
after  the  organization,  in  May,  1887,  and  no 
■  other  election  of  officers  was  ever  held,  nor 
was  there  any  meeting  ever  held,  either  of 
stockholders  or  directors  of  the  corporation, 
after  October  6,  1888. 

Prior  to  the  trial  of  the  mortgage  proceed- 
ing in  1890,  the  attorney  for  the  bank  had 
possession  of  the  books  and  records  of  the 
company,  and  afte:^  that  trial,  at  least,'  the 
bank  knew  that  the  company  was  not  carry- 
ing on  the  usual  and  ordinary  business  for 
which  it  was  organized.  This  proceeding  to 
charge  King  as  a  stockholder  was  begun  Feb- 
ruary 27,  1896,  and  the  trial  court  held  that 
it  was  barred  by  the  three-years  statute  of 
limitations.  A  correct  conclusion  was  reach- 
ed. It  is  shown  that  the  company  practical- 
ly suspended  business'  in  1888,  and,  when  a 
corporation  suspends  or  ceases  business  for 
more  than  one  year,  it  Is  deemed  to  be  dis- 
solved, within  the  meaning  of  the  statute,  so 
far  as  to  enable  creditors  to  proceed  against 
stockholders  on  their  individual  liability. 
Gen.  St.  1889,  para.  1200,  1204.  For  that 
purpose  a  suspension  of  business  for  more 
than  a  year  Is  equivalent  to  a  dissolution  by 
expiration  of  the  time  limited  in  the  charter 
of  the  company,  or  to  a  Judgment  of  a  court 
of  competent  jurisdiction  decreeing  a  dlssoln- 
tton.  When  that  occurs,  a  right  of  action 
against  the  stockholders  at  once  accrues  In 
favor  of  the  creditor,  and  from  that  time  the 
statutory  period  of  limitation  is  to  be  reck- 
oned. "The  liability  of  stockholders  being 
one  created  by  statute,  the  period  of  limita- 
tion npon  the  right  to  enforce  It  was  three 
years."  Oottrell  v.  Manlove,  58  Kan.  405,  49 
Pac.  519.  This  action  was  not  instituted  un- 
til more  than  seven  years  after  the  suspen- 
sion of  business,  and  clearly  it  was  not  In 
time.  The  contention  of  the  plaintifC  in  error 
that  a  corporation  is  not  deemed  to  be  dis- 
solved after  a  suspension  of  business  for  one 
year,  and  that  the  right  of  action  against 
the  stockholders  only  accrues  after  It  has 
been  shown  in  some  Judicial  proceeding  that 
there  has  been  such  suspension  of  business, 
is  not  sound.  It  is  the  fact  of  the  suspension 
that  operates  and  is  treated  as  a  dissolution, 
and  a  Judicial  proceeding  and  determination 
Is  not  essential  to  the  remedy  of  the  creditor. 
Plaintiff  In  error  insists  that  this  provision 
was  intended  to  extend  the  rights  of  the  cred- 
itor, and  was  made  for  his  benefit  This 
claim  may  be  conceded;  but,  while  it  gives 
him  an  earlier  right  against  the  stockholder, 
it  carries  with  it  the  obligation  or  necessity 
of  availing  himself  of  the  remedy  within 
three  years  after  the  time  It  is  open  to  him. 
Sleeper  v.  Norris,  59  Kan.  555,  53  Pac.  757. 


The  fact  that  there  Is  another  remedy, 
basod  on  the  insolvency  of  the  corporation, 
does  not  warrant  the  creditor  in  postponing 
the  institution  of  proceedings  more  than  three 
years  after  the  time  when  the  right  of  action 
tlrst  accrues.  It  was  held  in  Cottrell  v.  Man- 
love,  supra,  that  "the  creditor  cannot  extend 
the  limitation  upon  that  right  by  neglecting 
to  sue  direct,  and  in  lieu  of  so  doing  adopting 
the  slower  process  of  Judgment  against  the 
corporation  and  motion  for  execution  against 
the  stockholders."  The  condition  of  the  bank 
would  be  no  better  If  we  assumed  that  it  pro- 
ceeded under  paragraph  1192  of  the  General 
Statutes  of  1889,  and  that  the  right  of  action 
accrued  upon  the  rendition  of  the  Judgment 
against,  and  the  insolvency  of,  the  corpora- 
tion. The  Judgment  was  rendered,  aa  we 
have  seen.  In  June,  1890,  and  the  mortgaged 
property  was  sold  pursuant  to  the  Judgment 
on  November  4,  1891.  At  that  time,  at  least, 
the  plalntlfi*  was  aware  of  the  dormancy  and 
Insolvency  of  the  corporation;  but  It  did  not 
take  out  a  general  execution  on  the  unsatis- 
fied Judgment  until  the  latter  part  of  1895. 
At  any  time  after  the  sale  of  the  property 
the  bank  was  at  liberty  to  perfect  its  right 
against  the  stockholders  under  that  provi- 
sion of  the  statute  by  the  Issuance  of  an  exe- 
cution, and  it  could  not  enlarge  the  period  of 
limitations  by  indefinitely  postponing  the  tak- 
ing out  of  an  execution.  This  precedent  ac- 
tion rested  entirely  with  the  bank,  and  it  is 
held  that  ^'a  creditor,  who  must  take  affirma- 
tive action  to  obtain  a  right  or  remedy,  can- 
not safely  sit  still  when  he  might  act,  nor 
long  delay  the  taking  of  such  Initiatory  steps 
as  will  enable  him  to  maintain  the  action; 
and,  where  he  fails  to  act  or  take  the  essen- 
tial steps  within  a  reasonable  time,  the  statu- 
tory limitation  will  run."  Kulp  v.  Kulp,  51 
Kan.  841,  82  Pac.  1118;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Burlingame  Tp.,  86  Kan.  628,  14 
Pac.  271;  Rork  v.  Board,  46  Kan.  176,  26 
Pac.  391;  Bausemuui  v.  Cbarlott,  46  Kan. 
480,  26  Pac.  1051;  Harrison  v.  Society,  56 
Kan.  31,  61  Pac.  883.  In  Bauserman  v.  Blunt, 
147  U.  S.  647,  13  Sup.  Ct.  466,  where  this 
question  was  under  consideration,  it  was 
held  that  "the  bar  of  the  statute  cannot  be 
postponed  by  the  failure  of  the  creditor  to 
avail  himself  of  any  means  within  his  power 
to  prosecute  or  preserve  his  claim"."  In  Palm- 
er T.  Palmer,  36  Mich.  487,  it  was  remarked 
that  "it  is  no  stretch  of  language  to  hold 
that  a  cause  of  action  accrues,  for  the  pur- 
pose of  setting  the  statute  in  motion,  as  soon 
as  the  creditor,  by  hicr  own  act,  and  In  spite 
of  the  debtor,  can  make  the  demand  paya- 
ble." If  the  taking  out  of  a  general  execu- 
tion was  necessary  to  give  the  bank  a  right 
of  action,  the  act  rested  wholly  with  Itself, 
and  the  step  could  be  taken  In  spite  of  the 
debtor.  If  it  desired  to  protect  Its  rights, 
the  steps  should  be  taken  within  a  reasonable 
time,  and  the  failure  to  avail  itself  of  its 
remedy  cannot,  as  we  have  seen,  operate  t» 
enlarge  the  statutory  limitation.    This  action 
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was  not  brougbt  within  three  yeais  after 
these  preliminary  steps  might  reasonably 
liave  been  taken,  and,  in  any  view  of  the 
case  that  may  be  taken,  this  proceeding  must 
be  deemed  to  be  barred.  The  judgment  of 
the  district  court  will  be  affirmed.  All  the 
justices  concurring. 


(60  Kan.  738) 

DEMING  T.  DOUGLASS. 

DICKSON  r.  SAME. 

(Supreme  Court  of  Kansas.    July  8,  1899.) 

EJECTMENT— SECOND  TRIAL. 
After  a  first  trial  iu  ejectment  the  judgment 
was  vacated,  on  demand  of  defendant,  by  notice 
on  the  journal,  and  the  cause  continued  until 
the  next  term  of  court.  The  plaintiff  dismissed 
the  suit  without  prejudice.  Within  a  year  she 
commenced  a  new  action  against  the  same  de- 
fendant for  recovery  of  the  same  land.  Held, 
that  the  last  action  could  not  be  maintained. 
(SyliabUB  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Actions  by  Hattie  R.  Douglass'  against  Hen- 
ry M.  Deming  and  Peter  Dickson.  Judg- 
ments for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Hopkins  &  Hopkins,  A.  Bergen,  James  H. 
Lowell,  and  Hayden  &  Hayden,  for  plaintiffs 
in  error.  John  C.  Douglass  and  Vance  •& 
Campbell,  for  defendant  in  error. 

SMITH,  J.  The  questions  of  law  being 
Identical  In  the  two  cases,  a  statement  of 
facta  in  the  first  will  be  sufficient.  An  ac- 
tion in  ejectment  was  commenced  by  the 
plaintiff  below,  Hattie  R.  Douglass,  on  March 
7,  1800,  against  the  defendant,  for  the  re- 
covery of  the  possession  of  real  estate  and 
damages  for  its  detention.  The  defendant 
answered,  alleging,  as  one  defense,  that  on 
June  10,  1887,  the  plaintiff  commenced  an  ac- 
tion In  the  district  court  against  the  defend- 
ant for  the  recovery  of  the  premises  in  con- 
troversy and  for  damages  for  its  detention; 
that  due  service  of  summons  was  had  in  the 
suit;  that  defendant  filed  an  answer,  deny- 
ing piaintilTs  claim  of  title,  and  setting  up 
title  in  himself;  that  thereafter,  on  March 
28,  1888,  upon  a  trial  had,  judgment  was 
duly  rendered  thereon  in  favor  of  the  plain- 
tiff, Hattie  R.  Douglass,  against  defendant, 
for  the  recovery  of  the  premises;  that  there- 
upon, on  the  same  day,  the  defendant,  by 
notice  on  the  journal,  duly  demanded  another 
trial  in  said  action;  that  the  judgment  was 
then  vacated,  and  the  cause  continued  until 
the  next  term  of  the  court;  that  afterwards, 
on  March  22d,  at  the  March  term,  1889,  said 
plaintiff  voluntarily  dismissed  her  said  ac- 
tion, and  judgment  was  rendered  in  favor  of 
the  defendant,  and  against  said  plaintiff,  for 
costs  In  the  action;  that  by  reason  of  the 
premises  alleged  plaintiff  abandoned  her  claim 
of  title,  and  waived  a  right  to  commence  and 
prosecute  this  action.    A   general  demurrer 


was  filed  to  this  paragraph  of  the  answer. 
The  question  to  be  determined  here  is  w^heth- 
er  the  existence  of  said  facts  -  constitutes  a 
defense  to  this  action  of  ejectment. 

The  demurrer  should  have  been  overruled. 
Sections  6  and  7  of  .chapter  90  of  the  General 
Statutes  of  1897  read: 

"Sec.  6.  In  an  action  for  recovery  of  real 
property,  the  party  against  whom  judgment  is 
rendered  may  at  any  time  during  the  term  at 
which  the  judgment  Is  rendered  demand  an- 
other trial  by  ndtlce  on  the  journal,  and 
thereupon  the  judgment  shall  be  vacated  and 
the  action  shall  stand  for  trial  at  the  next 
term. 

"Sec.  7.  No  further  trial  can  be  had  In  such 
action,  unless  for  good  cause  shown  a  uew 
trial  be  granted,  or  the  judgment  be  reversed, 
as  in  other  actions." 

This  is  the  only  form  of  action  under  our 
statute' in  which  two  trials  are  granted  as  a 
matter  of  right.  The  plaintiff  below  could 
only  get  the  benefit  of  a  second  trial  by  vir- 
tue of  the  statute,  which  provides  a  form  of 
pleading  in  such  cases.  She  was  entitled  to 
a  second  trial  of  the  action  in  the  court  in 
which  the  action  was  commenced.  The  grant- 
ing of  a  second  trial  is  one  of  the  steps  to- 
wards the  final  disposition  of  an  action  for  a 
recovery  of  real  property.  A  dismissal  by 
the  plaintiff  after  the  first  Judgment  Is  va- 
cated amounts  to  the  waiver  of  another  trial. 
It  Js  a  surrender.  In  Fraser  v.  Weller,  6  Mc- 
Lean, 12,  Fed.  Cas.  No.  5,064,  it  was  held  that 
the  institution  of  a  subsequent  action  after 
dismissal  of  the  first  "would  be  a  fraud  upon 
the  law.  For  aught  that  appears,  the  first 
judgment  could  not  have  been  set  aside,  ex- 
cept under  the  provisions  of  the  statute.  This 
remedy  having  been  claimed  under  the  stat- 
ute, the  party  is  bound  to  go  on  with  another 
trial.  Having  set  aside  the  tmr  to  another 
suit,  he  does  so  under  an  obligation  to  pur- 
sue the  special  remedy  under  the  statute.  He 
cannot  claim  the  remedy  in  part  to  his  ad- 
vantage, and  then  abandon  it  to  the  injury 
of  the  other  party."  To  the  same  effect,  see 
Cunningham  v.  City  of  Milwaukee,  13  Wis. 
120. 

As  we  interpret  oiu-  statute,  the  granting 
of  a  second  trial  permits  a  new  trial  of  that 
identical  cause  of  action,  which  must  be  had 
before  the  court  in  which  the  suit  Is  then 
pending,  unless  the  place  of  trial  Is  legally 
changed.  If  the  practice  adopted  by  the  de- 
fendant In  error  Is  approved,  then  there  could 
not  only  be  one,  but  a  dozen  or  more,  first 
trials  In  ejectment.  If  the  plaintiff  in  the 
suit  saw  fit  to  dismiss  after  the  first  judg- 
ment had  been  set  aside.  As  was  said  in  the 
Fraser  Case,  supra,  this  would  be  a  fraud 
upon  the  law.  The  reason  would  not  apply, 
were  not  this  a  purely  statutory  action. 
Plaintiff  having  asserted  the  right,  she  most 
be  satisfied  with  the  remedy.  It  can  make 
no  difference  that  the  first  judgment  was  fa- 
vorable to  the  plaintiff  below.  If  the  first 
trial  had  not  been  set  aside.  It  would  bave 
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t>een  final;  but,  the  Judgment  being  vacated, 
the  plaintiff  -was  obliged  to  proceed  in  tbat 
court,  and  have  her  rights  adjudicated  at  the 
second  or  final  trial  there.  Hyat*  v.  ChalUss, 
55  Fed.  267.  The  case  of  Hyatt  v.  Ohalliss 
was  before  this  court  In  50  Kan.  422,  53  Pac. 
467,  where  the  doctrine  la  Fraser  v.  Weller 
was  quoted  approvingly.  The  question  de- 
cided was  the  effect  of  the  Judgment  In  the 
federal  court  as  an  adjudication  of  the  rights 
of  the  parties.  In  the  opinion,  however,  the 
question  here  was  referred  to  by  Mr.  Justice 
.Johnston  as  follows:  "The  reasoning  in  these 
authorities  is  strongly  against  the  claimed 
right  of  the  plaintiff  to  abandon  his  suit  In 
Rjcctment  after  Judgment  on  the  merits,  and 
to  prosecute  a  new  one  before  the  same  or 
any  other  court." 

Defendant  in  error  Insists  that  section  17 
of  chapter  95  of  the  General  Statutes  of  18»7 
preserved  her  right  to  prosecute  the  case  at 
bar.  We  cannot  agree  with  counsel  in  this. 
Said  section  Is  In  the  nature  of  a  statute  of 
limitation  only.  It  does  not  confer  any  new 
right  to  commence  a  subsequent  action,  but 
merely  prescribed  s&ch  right.  If  any,  plain- 
tiff might  otherwise  have  had  to  commence 
another  action  for  the  same  cause.  If  not 
barred  by  limitation,  the  right  to  sue  would 
have  existed  independently  of  the  statute. 
The  statutes  of  limitation  relate  to  the  rem- 
edy, and  not  directly  to  the  right.  Suth.  St 
Const.  §  479. 

The  allegations  of  the  answers  were  suffi- 
cient in  law  to  constitute  a  defense,  and  the 
demurrers  thereto  should  have  been  overruled. 
The  Judgment  of  the  court  is  reversed,  with 
directions  to  overrule  the  demurrers.  All  the 
Justices  concurring. 


<G0  Kan.  742) 

TRICE  V.  YOEMAN  et  aL 
(Supreme  Court  of  Kansas.    July  8,  1899.) 
PAROL    EVIDBNCK. 
Parol  evidence  of  an  agreement,  constating 
of  mere  oral  promises,  made  previously  or  con- 
cnrrentlj'  witli  the  execution  of  n  written  con- 
tract of  sale  of  land,  is  inadmissible  to  charge 
the  vendee  with  the  payment  of  more  than  tlie 
expressed  considcrntiuu,  when  the  amount  to  be 
pnid  plainly  appears  from  the  face  of  the  instru- 
ment. 
(Syllabus  by  the  Court) 

Error  from  court  of  appeals,  Southern  de- 
partment Central  division. 

Action  by  Caroline  and  R.  J.  Yoeman 
against  H.  T.  Trice.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

Madden  &  Buckman,  for  plaintiff  In  error. 
Pollock  &  Lafferty,  for  defendants  In  error. 

DOSTER,  C.  J.  This  was  an  action 
brought  by  Caroline  and  R.  J.  Yoeman,  hus- 
band and  wife,  against  H.  T.  Trice,  to  re- 
cover upon  an  agreement  alleged  by  them 
to  have  been  made  by  Trice  to  pay  certain 
indebtedness  of  theirs,  but  which  agreement 


he  bad  failed  to  fulfill.  The  Yoemans  were 
the  owners  of  a  tract  of  land  which  was  In- 
cumbered to  the  amount  of  about  $9,000. 
They  were  also  Indebted  to  various  parties  to 
the  amount  of  several  thousand  dollars  more. 
They  were  desirous  of  freeing  themselves 
from  their  obligations,  and  accordingly  en- 
tered into  an  agreement  with  Trice,  by  the 
terms  of  which  they  were  to  convey  their 
land  to  one  Townsend  for  him,  In  considera- 
tion of  which  he  was  to  discharge  their  in- 
debtedness In  full,  as  they  claim,  but  o-s  he 
claims,  only  to  the  extent  of  several  specified 
debts.  This  agreement  was  wholly  evi- 
denced, as  Trice  says,  by  the  following  writ- 
ten documents: 

"Wlnfield,  Kan.,  Sept  4,  1892.  Know  all 
men  by  these  presents,  that  we  recently 
formed  the  acquaintance  of  H.  T.  Trice, 
Wlnfield,  Kansas,  and,  as  he  seems  to  us 
more  active  and  more  competent  to  effect  a 
sale  of  our  lands,  we  hereby  give  him  full 
control  and  sale  of  same,  and,  as  other  real- 
estate  men  have  had  several  months  and 
effected  no  sale,  and  he  bas  taken  hold  of  the 
matter  with  him,  and  photographed  and  ad- 
vertised the  premises,  and  using  every  effort 
to  make  a  sale  to  meet  our  mortgages  and 
security  debts,  and  accumulated  interest, 
taxes.  Judgments,  and  costs,  which  have 
been  a  great  annoyance  to  us  recently  (be- 
cause of  our  Inability  to  meet  them),  we 
hereby  promise  our  every  effort  to  aid  him 
In  making  the  sale  of  the  395  acres  we  have 
now  under  foreclosure;  and,  as  we  have 
been  desirous  of  making  said  lands  meet  our 
obligations  and  release  our  crops,  live  stock, 
and  implements  from  incumbrance,  we  do 
most  heartily  wish  and  hope  that  he  may 
make  a  sale  of  said  land,  and  stop  the  ac- 
cumulations of  interest  and  debt;  and,  as 
compensation  for  bis  efforts  and  this  favor 
to  us,  we  hope  to  aid  him  In  every  way  to 
effect  sale,  and  follow  Instructions  given, 
and  will  feel  glad  to  help  blm  make  a  sale 
that  will  pay.  him.  well,  and  are  perfectly 
willing  that  be  shall  have  all  he  can  get 
out  of  said  lands  over  and  above  what  he 
may  need  to  satisfy  the  Judgment  and  claims 
of  H.  B.  Schuler,  Scott  &  Brier  $5,000  and 
$.500  mortgage  and  accrued  Interest,  and  a 
$1,200  mortgage,  interest  and  costs  on  said 
premises,  and  D.  M.  Osborn  &  Co.,  and  Mc- 
Cormlck  Harvester  Co.,  and  W.  C.  Robin- 
son; and  the  more  he  gets  out  of  the  place 
to  pay  him  for  making  this  sale  the  better 
we  shall  feel,  and  we  will  feel  satisfied  at 
getting  released  from  these  debts,  which 
other  real-estate  men  have  failed  to  do, 
although  have  tried  for  months.  In  witness 
whereof  we  set  our  hands  the  day  first  above 
written.  Caroline  H.  Yoeman.  R.  J.  Yoe- 
man." 

"Wlnfield,  Kan.,  Sept.  24,  1892.  Stafford 
&  Albright:  You  will  please  deliver  to  H.  T. 
Trice  the  deed,  signed  by  us,  conveying  our 
lands  to  Wm.  S.  Townsend,  which  we  have 
agreed  to  turn  to  him  upon  the  condltlona 
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that  be  shall  have  same,  and  all  the  pro- 
ceeds he  may  get  from  same,  over  and  above 
the  amount  he  may  need  to  satisfy  the  Scott 
&  Brier  $5,000  mortgage  and  $500  mortgage, 
and  the  $1,200  mortgage,  and  claim  of  H.  B. 
Schuler,  $1,800  or  less,  and  Osbom  &  Co., 
and  McCormIck  Machine  Co.,  and  W.  O. 
Robinson,  and  costs  and  Interest  on  same, 
and  what  he  may  save  by  discounting  said 
claims;  it  being  our  wish  and  aim  to  gladly 
give  him  all  be  can  get  out  of  said  lauds 
after  paying  or  satisfying  said  above  ac- 
counts and  claims,  and'  hope  you  will  aid 
him  every  way  to  malce  the  turn,  and  make 
a  nice  sum  for  himself,  that  we  may  save 
our  stock  and  crops,  which  we  will  lose  oth- 
erwise.   Caroline  Yoeman.     R.  3.  Yoeman." 

Stafford  &  Albright,  to  whom  the  above 
letter  was  addressed,  had  been  made  the 
custodians  In  escrow  of  the  deed  to  Town- 
send.  Trice  paid  all  the  indebtedness  men- 
tioned In  the  above-quoted  writings.  The 
Yoemans  claimed  that,  at  and  before  the 
time  of  the  execution  of  these  papers,  and 
as  a  part  of  the  contract  made  with  Trice, 
he  agreed  to  pay  all  other  Indebtedness  ow- 
ing by  them,  the  Ifems  of  which  were  not 
at  the  time  specified,  but  were  stated  to  be 
in  amount  between  $800  and  $1,000.  Be- 
cause of  his  failure  to  make  such  payment 
suit  was  brought  against  him,  and  a  verdict 
and  Judgment  of  $725  recovered.  The  dis- 
trict court,  over  the  defendant's  objections, 
held  that  parol  evidence  was  admissible  to 
prove  the  previous  and  concurrent  agree- 
ment to  pay  the  additional  snms.  Eirror  was 
prosecuted  to  .the  court  of  appeals,  which 
affirmed  the  Judgment  of  the  district  court. 
64  Pac.  288.  To  review  its  Judgment  oif 
affirmance  a  discretionary  order  of  certifi- 
cation to  this  court  was  made. 

The  reception  of  parol  evidence  In  proof  of 
the  agreement  to  pay  sums  additional  to 
those  specified  in  the  above-quoted  written 
Instruments  constitutes  the  principal  claim 
of  error.  We  think  this  claim  is  well  found- 
ed. These  papers  made  up  a  contract  of  sale 
of  real  estate.  Upon  them  Trice,  the  ven- 
dee, could  have  maintained  an  action  for 
specific  performance.  In  quite  a  number  of 
instances  parol  evidence  is  admissible  to 
show  the  real  consideration  for  a  deed  for 
an  agreement  of  conveyance  of  land,  or  to 
show  that  the  consideration  has  not  been 
paid,  notwithstanding  a  recital  of  its  pay- 
ment; and  parol  evidence  is  admissible  to 
show  a  consideration  for  the  deed  or  the 
agreement  additional  to  the  one  expressed  in 
the  writing,  if  not  Inconsistent  with  such 
writing;  and  parol  evidence  is  also  admis- 
sible ix)  complete  any  kind  of  agreement, 
which  has  only  been  partially  reduced  to 
writing,  the  added  portion  being  In  comple- 
tion, and  not  in  contradiction,  of  the  writing. 
Possibly,  parol  evidence  of  facta  and  cir- 
cumstances, in  such  cases  aa  this,  may  be 
received  to  charge  the  vendee  with  the  pay- 
ment of  sums  additional  to  those  expressed 


In  the  written  agreement;  but  we  know 
of  no  cases  which  allow  the  consideration 
named  in  a  contract  for  conveyance  to  be 
varied  by  evidence  ore  tenns  of  an  agree- 
ment to  pay  sums  additional  to  that  which 
the  parties  have  expressed  in  the  Instrument 
as  the  whole  consideration.  The  above- 
quoted  i>apers  constitute  .a  unilateral  agree- 
ment for  the  sale  of  land.  They  are  signed 
by  the  Yoemans  aloae,  but  they  were  ac- 
cepted and  acted  upon,  and  their  terms  ful- 
filled, by  Trice.  They  constitute  as  much  his 
agreement  as  though  he  had  signed  them. 
They  constitute  his  agreement  to  pay  so 
much  money  for  the  land.  In  addition  to 
the  express  mention  of  the  sums  to  be  paid, 
which,-  of  course.  Implies  the  exclusion  of  an 
obligation  to  pay  any  greater  or  other  sums, 
they  negative  by  their  terms  the  obligation 
to  pay  anything  additional.  The  one  first 
quoted  declares  that  the  vendors  "are  per- 
fectly willing  that  be  [Trice]  can  have  all 
he  can  get  out  of  said  lands  over  and  above 
what  he  may  need  to  satisfy  the  Judgment 
and  claims  of  H.  B.  Schuler,  Scott  &  Brier." 
and  a  $1,200  mortgage  on  said  premises, 
"and  D.  M.  Osbom  &  Co.,  and  McCOTmick 
Harvester  Co.,  and  W.  0.  Robinson;  and  the 
more  he  gets  ont  of  the  place  to  pay  him  for 
making  this  sale  the  better  we  shall  feeL 
and  we  will  feel  satisfied  at  getting  released 
from  these  debts."  In  the  paper  last  quoted 
the  vendors  declare  that  "we  have  agreed 
to  turn  [the  land]  to  him  [Trice]  upon  the 
conditions  that  he  shall  have  the  same,  and 
all  the  proceeds  he  may  get  out  of  same, 
over  and  above  the  amount  he  may  need  to 
satisfy  [the  debts  before  mentioned,  schedul- 
ing them];  it  being  our  wish  and  aim  to 
gladly  give  him  all  be  can  get  out  of  said 
lands  after  paying  or  satisfying  said  above 
accounts  and  claims."  These  Instruments 
not  only  constitute  a  contract  to  convey 
lands  for  a  certain  specified  consideration, 
but  they  in  terms  exclude  the  right  to  claim 
additional  compensation  for  the  conveyance. 
The  reception  of  evidence  of  the  parol  con- 
temporaneous agreement  to  pay  more  for  the 
land  than  the  amount  expressed  in  these 
papers  was  error,  and  the  Judgments  of  the 
court  of  appeals  and  of  the  district  court 
are  reversed,  with  an  order  for  a  new  trial. 
All  the  Justices  concurring. 


(60  Kan.  741) 
MYERS  et  al.  t.  WHEET^OCK. 

(Supreme  Court  of  Kansas.    July  8,  1899.> 

M0RTGAOB8— ASSIGNMENTS— FAILURE  TO  RB- 
CORD— CONSTITUTIONAL  LAW— FORE- 
CLOSURE—ADMISSIONS. 
1,  The  act  providing  for  the  recording  of  •»• 
glBnments  of  real-estate  mortgages  and  the  re- 
lease of  the  samp  by  assignees,  and  providiny 
penalties    for   foiling    to    record    such    assign- 
ments, and  in  which  is  a  provision  that  if  as- 
signmenta  of  existing  morcgaKes  are  not  record- 
ed within  six  months  after  the  taking  elfert  of 
the  not,  they  shall  not  be  received  against  the 
mortgagor  in  any  court  of  the  state  (chapter 
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160,  Laws  1897),  does  not  impaii  the  obligation 
of  contracts,  and  is  not  invalid. 

2.  Tlie  penalty  of  tlie  statute  is  tlie  inhibition 
of  the  use  of  the  nonrecorded  assignment  as  ev- 
idence, and  not  the  annulment  of  the  mortgage, 
nor  the  destruction  of  the  mortgage  lien. 

3.  In  this  action  to  foreclose  a  mortgage,  the 
case  was  tried  upon  agreed  facts,  in  which  it 
was  stipulated  that  the  mortgage  was  not  as- 
signed to  the  plaintiff  within  six  months  after 
the  passage  of  the  act;  but  it  was  further  stip- 
ulated that  the  mortgage  was  actually  assigned 
to  the  plaintiff,  and  that  he  was  the  owner 
thereof.  Held,  that  the  defendants  were  not  con- 
clnded  by  the  admissions  as, to  the  assignments 
and  ownership  of  the  mortgage,  and  that  these 
facts  were  not  established  by  the  stipulation. 
Johnston,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Action  by  A.  C.  Wheelock  against  John  E. 
Myers  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

T.  P.  Anderson  and  Nathan  Cree,  for  plain- 
tiffs in  error.  Cooli  &  (iossett,  for  defendant 
In  error. 

JOHNSTON,  J.  A.  C.  Wheelock  brought 
an  action  against  John  E.  Myers  and  Au- 
gusta M.  Myers  to  recover  upon  a  promissory 
note,  upon  which  tbeie  was  due  the  sum  of 
$2,533,  and  to  foreclose  a  mortgage  on  land, 
given  by  Myers  and  wife  to  the  Rickert  In- 
vestment Company  to  secure  the  same,  and 
-n-Lich  was  dated  April  4,  1889.  The  petition 
alleged  the  execution  of  the  note  and  cou- 
pons, as  well  as  the  mortgage  securing  the 
debt,  the  assignment  and  transfer  of  the 
same  to  the  plaintiff  on  May  29,  188&,  and 
that  the  plaintiff  Is  now  the  owner  and  hold- 
er thereof.  There  was  also  an  allegation  that 
the  assignment  of  the  mortgage  to  Wheelock 
was  duly  recorded,  The  defense  set  up  in 
the  answer  was  that  the  assignment  of  the 
mortgage  had  not  been  recorded  as  requir- 
ed by  chapter  IGO  of  the  Laws  of  1897,  and 
that  the  defendants,  therefore,  ask  that  it 
be  adjudged  that  the  mortgage  was  not  a 
lien  upon  the  property,  and  that  the  same  be 
discharged  and  canceled.  The  case  was  sub- 
mitted to  the  court  upon  an  agreed  state- 
ment of  facts,  which  Is  as  follows:  "It  is 
agreed  that  the  allegations  of  plaintiff's  pe- 
tition are  true,  but  that  the  assignment  of 
the  mortgage  alleged  In  plaintiff's  petition 
was  filed  for  record  in  the  office  of  the  reg- 
ister of  deeds  of  Wyandotte  county,  Kan., 
on  January  10,  1898,  and  not  at  any  other 
time;  that  plaintiff,  ever  since  the  time  of 
purchasing  the  note  sued  on,  and  then,  was 
a  nonresident  of  Kansas;  that  the  allega- 
tions of  payment  in  the  defendant's  answer 
are  not  true,  but  the  allegation  therein  as  to 
the  time  of  filing  for  record  of  the  aforesaid 
assignment  are  true;  and  that  this  action 
was  commenced  January  11.  1898."  Upon 
this  stipulation  judgment  was  rendered  for 
plaintiff,  and  the  Myerses  complain,  and  in- 
sist that  the  failure  to  record  the  assign- 
ment of  the  mortgage  to  plaintiff  within  six 


months  after  the  passage  of  the  act  of  1887 
Is  a  complete  defense  against  the  recovery 
of  the  debt  and  the  foreclosure  ot  the  mort- 
gage. 

The  challenge  of  Jurisdiction  because  of 
the  absence  of  parties  cannot  be  sustained, 
as  it  appears  that  all  of  the  parties  to  be 
affected  by  the  decision  of  the  court  are  be- 
fore us. 

Questions  as  to  the  effect  and  validity  of 
chapter  1«0  of  the  Laws  of  1897,  which  pro- 
vides for  recording  assignments  of  real-es- 
tate mortgages,  and  prescribes  penalties  for 
failing  to  do  so,  are  presented,  and  the  de- 
termination of  these,  it  is  claimed,  are  neces- 
sarily Involved.  The  statute,  after  requiring 
the  acknowledgment  and  recording  of  such 
assignments,  In  section  4  provides  that,  "no 
assignment  of  mortgage  shall  be  received 
against  the  mortgagor,  his  heirs,  personal 
representatives,  or  assigns,  in  any  court  of 
this  state,  unless  the  same  shall  have  been 
acknowledged  and  recorded  as  herein  pro- 
yided."  In  section  6  of  the  act  there  is  a 
provision  that  assignments  of  existing  mort- 
gages bearing  date  prior  to  the  taking  effect 
of  the  act  shall  be  recorded  within  six 
months  after  the  act  goes  into  effect,  and 
that  the  pro  visions,  of  section  4  shall  be  ap- 
plicable to  all  assignments  not  so  recorded. 
As  will  be  observed,  the  penalty  prescribed 
for  failure  to  record  is  the  lnhil)ltion  of  the 
use  of  the  assignment  as  evidence  against 
the  mortgagor,  his  heirs,  personal  represen- 
tatives, or  assigns.  It  is  not,  as  apparently 
contended,  the  annulment  of  the  mortgage, 
nor  the  destruction  of  the  mortgage  lien.  The 
provision  that  the  assignment  shall  not  be 
received  in  any  court  means  no  more  than 
that  it  shall  not  be  received  in  evidence,  as 
that  is  the  only  purpose  for  which  it  would 
be  offered  or  received  in  court  Instead  of 
prescribing  that  the  nonrecord  of  the  trans- 
fer shall  extinguish  the  mortgage  lien,  it  sim- 
ply made  the  unrecorded  assignment  wholly 
valueless  as  proof  to  establish  the  owner- 
ship of  the  mortgage;  and  other  provisions 
of  the  act  unite  in  indicating  this  to  have 
been  the  legislative  purpose. 

A  question  Is  raised  whether,  under  the 
agreed  facts,  proof  of  the  assignment  was 
necessary  to  a  recovery.  On  one  side.  It  Is 
contended  that  the  mortgagors,  having  sol- 
emnly admitted  the  assignment  of  the  mor1> 
gage  to  Wheelock,  and  that  he  was  the  own- 
er thereof,  are  estopped  to  deny  the  truth  of 
the  admission,  or  to  contest  further  the  own- 
ership of  the  mortgage.  On  the  other  side, 
the  contention  is  that  the  admission  of  the 
fact  that  the  assignment  was  not  recorded 
within  six  months  after  the  passage  of  the 
act  had  the  effect  of  destroying  the  validity 
of  the  assignment  as  proof  of  ownership, 
and,  being  as  a  matter  of  law  nugatory  as 
evidence,  the  court  could  not  consider  the 
admitted  transfer  and  ownership,  merely  be- 
cause the  fant  of  assignment  and  ownership 
was  included  in  an  agreed  statement  of  facts. 
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The  majority  of  the  coiirt  hold  that  the 
mortgagors  are  not  concluded  by  the  agreed 
facts,  and  that  Wheelock  was  still  required 
to  prove  the  assignment  and  ownership  of 
the  mortgage.  The  agreed  facts  are  regard- 
ed to  have  no  other  function,  nor  any  great- 
er force,  than  evidence,  and,  since  the  inva- 
lidity of  the  evidence  was  conceded,  the 
court  could  not  make  it  the  basis  of  a  recov- 
ery. The  writer  is  unable  to  agree  with  his 
associates  in  this  view.  In  his  opinion,  the 
agreed  facts  are  more  than  a  statement  of 
evidence  from  which  inferences  of  fact  are 
to  be  drawn.  They  are  the  ultimate  and  only 
facts  in  the  case,  and  the  sole  duty  of  the 
court  was  to  apply  the  law,  and  detei-mine 
the  rights  of  parties,  as  would  have  been 
done  from  findings  of  fact  made  by  a  jm'y. 
The  assignment  of  the  mortgage  t)eing  dis- 
tinctly stipulated  and  agreed  upon,  why 
should  it  not  be  treated  as  an  ultimate  and 
governing  fact?  While  the  statute  prohibits 
the  receipt  of  the  assignment  in  evidence.  It 
does  not  prohibit  parties  from  agreeing  that 
the  assignment  was  in  fact  made,  and  that 
plaintlB  is  in  fact  the  owner  and  holder  of 
the  mortgage.  In  this  action,  we  have  all 
the  parties  connected  with  the  mortgage,  in- 
cluding the  original  mortgagee;  and  why, 
then,  is  a  stipulation  in  the  action  that  the 
mortgage  was  duly  assigned  not  permissible, 
and  also  binding  upon  the  parties?  To  the 
writer,  it  would  seem  that  the  assignment 
and  ownership  of  the  mortgage  were  as  much 
established  facts  as  if  they  had  been  admit- 
ted in  the  pleadings;  and,  if  distinctly  ad- 
mitted In  the  answer,  would  proof  of  them 
have  been  essential  to  a  recovery?  The  fact 
of  ownership  being  established,  the  mort- 
gagors were  fully  protected  from  any  claim 
thereon  by  the  original  payee  of  the  mort- 
gage, and  from  all  danger  of  being  required 
to  pay  It  a  second  time.  The  assignment.  It 
is  true,  cannot  be  received  in  evidence;  but, 
if  the  plaintur  can  make  out  his  case  with- 
out such  evidence.  It  Is  difficult  to  under- 
stand why  he  Is  not  entitled  to  a  recovery. 
All  the  facts  being  agreed  upon,  including 
the  transfer  and  ownership,  nothing  remain- 
ed for  the  court  but  to  render  judgment  on 
the  admitted  facts;  and  It  appears'  to  the 
writer  that  Judgment  was  rightly  given. 
However,  the  court  has  determined  that  the 
agreed  facts  did  not  warrant  a  recovery,  and 
the  Judgment  must  therefore  be  reversed, 
unless  the  statute  be  held  Invalid. 

On  behalf  of  the  defendant  In  error.  It  Is 
said  that,  if  the  statute  Is  so  Interpreted 
that  It  takes  away  the  right  of  an  assignee 
to  enforce  a  mortgage  which  he  owned 
when  the  act  was  passed.  It  impairs  the  ob- 
ligation of  a  contract.  He  claims  that,  when 
the  law  was  enacted,  the  mortgagoi-s  were 
bound  to  him  in  a  complete  contract,  the 
obligation  of  which  was  that  they  would  pay 
him  the  debt  on  a  fixed  day,  and,  If  not,  that 
certain  real  estate  should  be  sold,  and  the 
proceeds  applied  In  payment  of  the  debt    It 


is  conceded  that  recording  acts  may  be  pass- 
ed which  will  affect,  and  even  invalidate,  the 
existing  contracts  of  those  who  neglect  to 
conform  to  the  requirements  of  such  acts. 
It  is  well  settled  that  limitation  laws  may 
also  be  enacted  which  likewise  affect  exist- 
ing contracts;  but  neither  of  these  classes 
of  laws  are  repugnant  to  either  the  federal 
or  state  constitutions,  if  a  reasonable  time 
Is  afforded  parties  to  assert  or  protect  their 
rights  before  the  law  takes  effect.  Here,  the 
assignees  of  existing  mortgagees  were  given 
six  months  in  which  to  place  their  assign- 
ments on  record,  and  this,  considering  the 
purposes  of  the  act  and  the  circumstances 
of  its  observance,  is  deemed  to  be  a  reason- 
able time.  It  is  In  its  nature  a  conditional 
limitation,  which  contingently  restricts  the 
rights  of  parties,  and  may,  In  certain  cases, 
cut  off  all  remedy;  but,  at  the  same  time,  it 
affords  opportunity  for  the  protection  of  all 
existing  rights,  and  leaves  a  substantial  rem- 
edy to  parties  holding  mortgages,  and  there- 
fore is  not  open  to  the  constitutional  objec- 
tions urged  against  it  In  a  recent  case,  de- 
cided by  the  supreme  court  of  Indiana,  It 
was  said:  "Limitation  laws  which  operate 
on  subsisting  contracts,  and  laws  which  reg- 
ulate the  registration  of  existing  conveyances 
or  instruments  affecting  titles  to  lands,  are 
within  the  operation  of  this  rule,  when  a 
reasonable  time  is  given  within  which  the 
effect  of  such  a  statute,  as  applied  to  exist- 
ing conveyances,  may  be  avoided  and  render- 
ed harmless  in  respect  to  vested  rights."  In- 
surance Co.  V.  Talbot,  113  Ind.  373,  14  N.  E. 
586.'  As  tending  to  support  the  validity  of 
the  act  the  following  cases  are  cited:  Wahl- 
gren  v.  City  of  Kansas  City,  42  Kan.  243, 
21  Pac.  1068;  Turner  v.  State  of  New  Tork, 
168  U.  S.  90,  18  Sup.  Ct  38;  Tarpley  v.  Ha- 
mer,  9  Smedes  &  M.  310;  Watson  v.  Doherty. 
56  Miss.  628;  Vance  v.  Vance,  108  U.  S.  514, 
2  Sup.  Ct  864;  Terry  v.  Anderson.  95  U.  S. 
628;  Kenyon  v.  Stewart  44  Pa.  St  179;  Peo- 
ple V.  Turner,  117  N.  T.  227.  22  N.  E.  1022; 
Tucker  v.  Harris,  13  Ga.  1;  Boston  v.  Com- 
mlns.  16  Ga.  102;  Salmon  v.  Huff  (Tex.  Civ. 
App.)  28  S.  W.  1044;  KIngley  v.  Cousins,  47 
Me.  91;  Relyea  v.  Paper  Co.  (Wis.)  78  N.  W. 
413.  The  act  being  valid,  it  follows  that  the 
Judgment  of  the  district  court  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

nOSTER,  C.  J.,  and  SMITH,  J.,  concur. 
JOHNSTON,  J.,  dissents  from  third  para- 
graph of  the  syllabus  and  corresponding  por- 
tion of  the  opinion. 


a08  Kan.  U) 
MARSANT  V.  MARSANT  et  aL 
(Supreme  Court  of  Kansas.    July  8,  1899.) 

COMPROMISE   —  CONSinEIlATION— AVOIDANCE 
OF  LITIGATION— WILL  CONTEST. 
Where   a   will   charged   certuia  legacies   on 
land  devised,  and  the  amounts  of  aach  legadea 
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had  been  changed  from  $100  to  SI,  and  it  was 
claimed  by  legatees  and  denied  by  the  deyisee 
that  the  will  had  been  altered  after  the  testa- 
tor's death,  a  written  agreement  between  the 
parties  in  interest  that  the  legacies  were  only 
$1  each,  and  that  the  will  should  stand,  and 
threatened  litigation  be  abandoned,  Js  based  up- 
on sufficient  conisideration,  and  is  binding  on  the 
parties  and  their  heirs. 

Error  from  district  court,  Olay  county;  R. 
B.  Spilman,  Judge. 

Action  by  Rosalie  Marsant  against  John 
M.  Marsant  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Dawes,  Harkness  &  Wulfekuhler,  for  plain- 
tiff in  error.  Coleman  &  Williams,  for  de- 
fendants In  error. 


PER  CURIAM.  This  was  an  action 
brought  by  Rosalie  Marsant,  as  plaintiff, 
against  John  M.  Marsant,  Jr.,  and  others,  as 
heirs  of  John  M.  Marsant,  Sr.,  deceased,  de- 
fendants, for  the  construction  of  the  terms  of 
a  will,  and  for  an  adjudication  that  she  be 
entitled  to  certain  real  property  devised  by 
tiie  will  to  the  exclusion  of  the  defendants, 
who  claimed  as  bell's  of  the  deceased  testa- 
tor. John  M.  Marsant,  Sr.,  died  leaving  a  last 
will,  in  which  a  quarter  section  of  land  was 
devised  tq  his  son  Gyrllle  Marsant;  but 
whether  the  devise  made  was  of  the  fee,  or 
of  a  life  estate  only,  became  a  subject  of  dis- 
pute between  the  devisee  on  the  one  side  and 
the  remaining  children  and  heirs  of  the  tes- 
tator on  the  other.  By  the  terms  of  the  will, 
the  devisee  and  the  estate,  whether  in  fee  or 
for  life,  were  charged  with  the  payment  of 
certain  legacies  to  several  of  the  testator's 
children.  Some  of  these  legacies,  as  orig- 
inally written  in  the  will,  were  $100  each, 
but  bad  been  changed  in  amount  to  |1. 
Whether  this  change  bad  been  made  by  the 
testator,  or  by  some  one  after  bis  death,  was 
not  known,  but  was  a  subject  of  dispute 
among  the  Interested  parties.  The  dispute 
as  to  this,  and  as  to  the  proper  construction 
of  the  will,  resulted  in  a  compromise  made 
for  the  purpose  of  settling  the  rights  of  the 
parties  and  avoiding  litlgaticHi.  The  terms 
of  the  compromise  were  reduced  to  writing, 
and  signed  by  all  the  parties.  By  this  writ- 
ing the  construction  of  the  will  contended  for 
by  the  heirs,  the  defendants  In  the  court  be- 
low, was  agreed  to  by  the  devisee  of  the  will 
and  his  wife,  Rosalie,  the  plaintiff  in  error. 
On  the  side  of  the  heirs,  the  claim  of  altera- 
tion or  spoliation  of  the  will  was  abandoned, 
and  agreement  made  that  the  legacies  char- 
ged In  the  win  should  be  only  $1  each.  Soon 
after  the  making  of  this  agreement,  the  dev- 
isee Cyrille  Marsant  died,  and  his  widow, 
Rosalie,  as  his  sole  heir,  thereupon  institut- 
ed the  action  before  stated.  The  defendants 
set  up  the  compromise  agreement  before  men- 
tioned, and  also  denied  the  constructicm  of 
the  will  claimed  by  the  plaintiff.  The  plain- 
tiff replied  lack  of  consideration  for  the 
making  of  the  compromise  agreement,  and 


also  fraud  and  duress  In  procuring  its  execu- 
tion. The  case  was  tried  to  the  court,  which 
found  In  favor  of  the  defendants.  This  find- 
ing Is  conclusive  upon  us  as  to  all  disputed 
questions  of  fact  The  matters  of  fraud  and 
duress  upon  the  part  of  defendants  In  procur- 
ing the  execution  of  the  compromise  agrree- 
ment  are  not,  therefore,  open  to  us.  The 
question  as  to  the  proper  interpretation  of 
the  will  would  be,  perhaps,  open  to  us  If  we 
were  not  concluded  by  the  making  of  the 
agreement  between  the  parties  In  which  they 
interpreted  it  for  themselves.  The  plaintiff, 
however,  contends  that  this  agreement  was 
without  consideration,  and  therefore  not 
binding.  She  contends  that  there  was  no 
compromise;  that  she  and  her  husband  ac- 
ceded to  the  opposing  theory  of  Interpreta- 
tion of  the  will  In  all  respects;  that  there 
were  no  mutual  concessions,  but,  on  the  oth- 
er hand,  an  absolute  recession  upon  the  one 
side;  and  that  such  recession,  without  con- 
sideration, was  not  binding.  Gregg  v.  Town 
of  Weathersfleld,  53  Vt  385;  Bellows  v. 
Sowles,,Id.  381.  So  far  as  any  moneyed  or 
property  conslder^ion  is  concerned,  there 
was  none  given  by  defendants  to  the  plain- 
tiff or  her  husband  for  the  execution  of  the 
agreement  by  them.  There  was,  however, 
that  which  is  of  the  same  nature  and  equal- 
ly as  good.  There  was  an  abandonment  of 
the  claim  that  the  legacies  to  be  paid  by 
Cyrille  Marsant  were  $100  each,  and  an 
agreement  that  they  were  In  truth  but  $1, 
and  that  the  will  should  stand  In  that  re- 
spect as  It  appeared  on  its  face,  notwith- 
standing the  claimed  alteration.  The  mak- 
ing of  this  concession  and  the  abandonment 
of  threatened  litigation  were,  without  doubt, 
sufficient  legal  considerations  for  the  mak- 
ing of  the  compromise  agreement 

It  was  also  claimed  that  the  court  erred 
in  ruling  the  burden  of  proof  upon  the  plain- 
tiff, and  also  erred  In  holding  that  the  de- 
fendants were  competent  to  testify  to  conver- 
sations had  with  John  M.  Marsant,  Sr.,  In 
bis  lifetime.  We  have  examined  these  and 
one  or  two  other  minor  claims  of  error.  They 
are,  however,  without  merit.  The  Judgment 
of  the  coiurt  below  is  affirmed. 


«0  Kan.  766) 


STATE  V.  HEWBS. 


(Supreme  Court  of  Kansas.    July  8,  1899.) 

HOMICIDE— INDICTMENT— PLEA  IN  ABATE- 
MENT-DECLARATIONS—EVI- 
DENCB— 6ENTBNCB. 

1.  Where  an  offense  charged  may  be  commit- 
ted by  two  different  means,  and  as  several  acts 
connected  with  and  forming  part  of  a  general  of- 
fense niny  be  stated  in  a  single  count,  its  com- 
mission by  Ijoth  means  may  be  charged  in  one 
count  of  the  information,  and  proof  of  any  one 
will  sustain  the  allegation. 

2.  A  iiloa  in  abiitenient  must  be  certain  to  ev- 
ery intent,  and  leave  nothing  to  be  drawn  from 
inference.  It  should  exclude  and  negative  all 
matters  which,  if  alleged  in  reply,  would  defeat 
it. 

3.  Declarations  of  another  to  the  effect  that. 
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If  the  defendant  got  into  trouble  with  the  de- 
ceased, he  would  kill  him,  not  mode  in  the  pres- 
ence of  the  defendant,  and  to  which  he  had  in  no 
manner  assented,  are  not  admissible  in  evidencfe. 

4.  Certain  hearsay  testimony  examined,  and 
its  admission  held  to  be  prejudicial  error. 

6.  A  person  convicted  of  a  felony,  who  Is  un- 
der the  age  of  16  years,  may  be  sentenced  to 
the  reform  school  or  to  the  county  jail,  but  can- 
not be  sentenced  to  the  state  penitentiary. 

(Syllabus  by  the  OourL) 

Appeal  from  district  court,  Kingman  coun- 
ty; G.  W.  McKay,  Judge. 

AUie  Hewes  was  convicted  of  murder,  and 
appeals.    Reversed.- 

Milton  Brown  and  Ciem.  Falrchlld,  for  ap- 
pellant A.  A.  Oodard,  Atty.  Gen.,  J.  Q. 
Jenkins,  and  John  E.  Lydecker,  for  the  State. 

JOHNSTON,  J.  In  an  information  filed  by 
the  state  against  AUie  Hewes,  lie  was  char- 
ged with  the  murder  of  Robert  Bomar  "by 
hitting  him  with  a  club,  and  by  shooting  him, 
the  said  Robert  Bomar,  with  a  certain  pistol, 
commonly  called  a  revolver,  then  and  there 
loaded  with  powder  and  leaden  bullets,  which 
said  pistol,  so  as  aforesaid  loaded  with  pow- 
der, leaden  bullets,  and  caps,  he,  the  said 
AUie  Hewes,  then  and  there  in  his  hands  bad 
and  held,  contrary  to  the  statute  in  such 
cases  made  and  provided."  The  testimony 
at  the  trial  showed  beyond  dispute  that  the 
defendant  shot  Bomar  twice,  that  he  did  not 
assault  or  hit  him  with  a  club,  and  that  the 
death  of  Bomar  resulted  from  the  shooting. 
The  Jury  found  the  defendant  guilty  of  man- 
slaughter in  the  third  degree,  and,  although 
he  was  less  than  16  years  of  age,  he  was 
sentenced  to  confinement  at  hard  labor  In  the 
penitentiary  for  a  period  of  one  year. 

The  first  complaint  is  that  the  Information 
Is  so  indefinite  and  uncertain  that  it  does  not 
notify  the  defendant  of  the  precise  oftense 
charged  against  him.  As  will  be  observed, 
the  charge  is  that  the  defendant  assaulted 
Bomar  with  a  club,  and  also  with  a  pistol; 
and  it  is  argued  that  it  is  bad  for  duplicity 
and  uncertainty,  Ijecause  It  does  not  particu- 
larly state  whether  Bomar's  death  resulted 
from  clubbing  or  shooting.  As  the  ofCense 
charged  may  be  committed  by  both  means, 
and  as  several  acts,  connected  with  and  form- 
ing part  of  the  general  offense,  may  be  stated 
in  a  single  count,  the  objection  of  the  defend- 
ant is  not  good.  It  has  already  been  held 
that  where  a  murder  may  have  been  com- 
mitted by  different  means,  and  it  is  doubtful 
which  was  employed.  Its  commission  by  all 
may  be  charged  in  one  count  of  the  informa- 
tion, and  proof  of  any  one  will  sustain  the 
allegation,  but  the  means  so  charged  In  the 
same  count  of  the  information  must  not  be 
repugnant.  State  t.  O'Neil,  51  Kan.  651,  3S 
Poe.  287. 

The  defendant  filed  a  plea  in  abatement, 
alleging  that  he  had  not  had  a  preliminary 
examination  upon  the  offense  charged  in  the 
Information,  and  that  he  had  not  waived  such 
examination.    A  Jury  was  demanded  to  try 


this  plea,  And  error  is  predicated  upon  re- 
fusal of  the  demand.  It  appears,  however. 
that  the  plea  itself  was  fatally  defective.  In- 
formations may  be  filed  against  fugitives 
from  Justice  without  a  preliminary  examina- 
tion, and  there  was  nothing  in  the  plea  la 
question  to  show  that  the  defendant  was  not 
a  fugitive  from  Justice  when  the  informa- 
tion was  filed.  "Such  pleas  must  be  certain 
to  every  intent,  and  leave  nothing  to  be 
drawn  from  inference.  They  must  antici- 
pate and  include  all  such  supposable  matter 
as  would,  if  alleged  by  the  opposite  party, 
defwt  the  plea."    1  Enc.  PI.  &  Prac  p.  24. 

A  great  number  of  objections  are  made  to 
rulings  upon  the  testimony.  Many  of  these 
objections  are  without  merit,  and  some  of  the 
rulings,  although  erroneous,  are  not  so  preju- 
dicial In  character  as  would  famish  grounds 
for  a  reversal.  Objections  are  made,  however, 
which  are  so  serious  in  character  that  they 
cannot  be  overlooked.  The  mother  of  the  de- 
ceased was  permitted  to  testify  that  one  of 
the  Hewes  children  had  told  her  that  Allie 
Hewes,  the  defendant,  said  "that  the  one  that 
shot  the  dog,  he  would  shoot  them."  The 
trouble  between  the  Bomar  and  Hewes  fami- 
lies resulted  from  the  shooting  of  a  dog  by 
Robert  Bomar  on  the  day  that  he  was  killed 
by  AUie  Hewes.  The  Hewes  children  went 
to  Bomar's  to  obtain  a  pail  of  water,  and  the 
dog  accompanied  them.  While  there,  Bo- 
mar shot  and  killed  the  dog,  and  on  the  part 
of  the  state  it  is  claimed  that  Allle  Hewes 
became  greatly  Incensed  at  the  shooting  of 
the  dog,  and  determined  to  have  revenge; 
that,  accordingly,  he  obtained  a  revolver,  bor- 
rowed ammunition,  with  which  he  loaded  It, 
and  went  to  Bomar's  with  the  intention  of 
shooting  and  killing  Robert  Bomar.  On  the 
part  of  the  defendant  it  is  claimed  that, 
shortly  after  the  shooting  of  the  dog,  George 
Hewes,  the  father  of  the  defendant,  started 
to  take  a  lister,  which  he  had  previously  bor- 
rowed, over  to  Bomar's,  and,  while  doing  so, 
that  be  met  Allie  Hewes  on  the  road,  and  ask- 
ed him  to  assist  in  pulling  the  lister  Into 
Bomar's  yard;  that  Robert  Bomar  met  them 
in  the  yard,  and  some  talk  was  had  about 
the  shooting  of  the  dog,  which  resulted  In 
a  collision  between  Robert  Bomar  and  the 
elder  Hewes;  that,  while  they  were  scuffling, 
Bomar  tried  to  draw  a  knife  upon  the  elder 
Hewes;  and  that,  to  protect  his  father,  the 
defendant  drew  his  revolver,  and  shot  Bo- 
mar. In  view  of  the  claims  of  the  parties, 
and  the  theory  upon  which  the  case  was 
tried,  the  hearsay  evidence  that  the  defend- 
ant had  stated  that  he  would  shoot  the  one 
who  shot  the  dog  was  material,  and  preju- 
dicial error.  After  a  motion  to  strike  out 
this  testimony  was  overruled,  the  same  wit- 
ness was  allowed  to  grive  a  statement  of  Mrs. 
Hewes,  the  mother  of  the  defendant,  that  Mte 
defendant  said  that,  "if  any  body  shot  the 
dog,  he  would  shoot  them."  Another  wit- 
ness was  permitted  to  state  that,  before  the 
shooting,  George  Hewes  said  that,  "If  his  son 
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AlUe  got  Into  troable  wltb  Bob  Bomar,  be 
would  kill  blm."  From  the  form  of  the  ques- 
tlona  wblch  elicited  some  of  tbe  tentimony, 
at  least,  it  Is  plain  that  it  was  not  for  pnr- 
poses  of  Impeacbment,  and,  as  the  state- 
ments were  not  made  In  the  presence  of  tbe 
defendant,  tbe  reception  of  tbe  same  was 
unwfirranted.  "Nothing  can  be  plainer  or 
better  established  in  the  law  of  evidence  than 
that  one  man  shall  not  be  bound  by  mere  dec- 
larations of  another  in  bis  absence,  and  with 
which  he  is  in  no  manner  connected,  or  has 
In  no  manner  assented  to."  State  t.  Keefe, 
54  Kan.  202,  US  Pac.  S02.  There  was  other 
testimony  of  the  same  general  character,  and 
which  was  subject  to  tbe  same  objection. 

Complaint  is  made  of  tbe  rulings  of  the 
court  in  instructing  tbe  Jury,  and  while  some 
of  the  Instructions  given  were  superfluous, 
and  some  of  those  refused  might  very  well 
have  been  given,  we  are  unable  to  see  that 
the  Jury  was  misled  by  any  of  them,  or  that 
the  defendant  was  prejudiced  by  the  rulings 
thereon. 

One  other  matter  deserves  attention.  Tbe 
defendant,  who  was  less  than  16  years  of 
age  when  Judgment  was  pronounced,  was 
sentenced  to  imprisonment  at  bard  labor  In 
the  state  penitentiary  for  a  term  of  one  year. 
The  statutes  provide  that,  "whenever  any 
person  under  the  age  of  sixteen  years  shall 
be  convicted  of  any  felony,  he  shall  be  sen- 
tenced to  Imprisonment  in  tbe  county  jail  not 
exceeding  one  year,  instead  of  confinement 
and  hard  labor  as  prescribed  by  tbe  preced- 
ing provisions  of  this  act."  Gen.  St  1889. 
par.  2573.  This  provision  has  been  in  force 
since  tbe  admission  of  the  state,  and  In  1881 
a  further  provision  was  made  for  cases  ~of 
this  character,  by  which  a  boy  under  the  age 
of  16  years,  convicted  of  an  offense  punish- 
able by  imprisonment,  might,  In  tbe  discre- 
tion of  tbe  court,  be  sentenced  to  the  reform 
school  Gen.  St.  1889,  par.  6515.  Under  tbe 
statutes  quoted,  It  was  within  the  power  of 
tbe  court  to  sentence  tbe  defendant  to  the  re- 
form school  or  to  the  county  Jail,  but  It  was 
not  warranted  in  sentencing  him  to  the  state 
penitentiary. 

For  tbe  errors  mentioned  tbe  Judgment  will 
be  reversed,  and  tbe  cause  remanded  for  a 
new  triaL    All  tbe  Justices  concurring 


(SO  Kaa.  8S») 

FOSTER  et  aL  v.  KANSAS  SALT  CO.  et  al. 

(Supreme  Court  of  Kansas.     July  8,  1899.) 

HASTGR     AND     SERVANT— RISKS     ASSUMED- 
SALT  PLANT— CONTRIBUTORY  NEGLIGENCE. 

1.  In  the  plant  where  an  employe  of  a  salt 
company  was  at  work  there  were  two  pans  par- 
aljel.  Between  them  was  a  runway  16  feet 
wide,  on  which  the  men  worked.  The  salt  was 
obtained  by  evaporation,  and,  though  openings 
were  provided  for  escape  of  steam,  at  times  It 
became  so  dense  as  to  obscure  the  lights,  which 
were  Insufficient  The  employe,  who  was  a 
man  of  ordinary  intelligence,  had  worked  In  the 
plant  before,  and  nnderstood  tbe  method  of  oper- 
ating It,  walked  into  a  pan  of  hot  brine  when  the 
67  P.-61 


lights  were  obscured,  and  was  scalded  to  death. 

Hdd,  that  he  had  assumed  the  rislu. 

2.  Two  persens  were  employed  In  a  salt  fac- 
tory at  each  ot  two  pans,  which  were  125  feet 
long  and  25  feet  wide,  to  rake  the  salt  from  the 
bottom  of  them  upon  the  drip  boards  along  their 
sides.  Each  one  carried  a  lantern,  and  there  was 
a  post  li^ht  for  each  pan.  Plaintiff,  who  was 
working  in  the  runway  between  the  pans,  which 
was  16  feet  wide,  and  6  or  7  inches  lower  than 
the  drip  boards,  becoming  confused  by  the  es- 
caping steam,  crossed  the  runway  to  tbe  pan  od 
the  other  side  of  that  in  which  he  was  working, 
stepiied  up  on  the  drip  t>oard,  walked  into  the 
boiling  brine  in  the  pan,  and  was  scalded  to 
death.  He  was  familiar  with  the  plant,  and  had 
worked  there  before.  Hdd,  be  was  guilty  of 
contributory  negligence. 

Error  from  district  court,  Reno  county;  M.' 
P.  Simpson,  Judge. 

Action  by  D.  P.  Foster  and  others  against 
the  Kansas  Salt  Company  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  bring 
error.    Affirmed. 

Martin  &  Roberts,  for  plaintiffs  in  error 
McKInstry  &  Fab^hlld  and  H.  Wbiteside.  for 
defendants  In  errw. 


PER  CURIAM.  Action  by  next  of  Un  to 
recover  for  the  death  of  Daniel  Perry  Foster, 
who  was  an  employfi  of  tbe  Kansas  Salt 
Company.  While  worlclng  in  tbe  plant  of 
tbe  company  one  night  Id  January,  1897, 
he  wallced  Into  a  pan  of  hot  brine,  and  was 
so  badly  scalded  that  death  resulted.  Tbe 
grounds  of  negligence  npon  which  a  recovery 
was  sought  were  that  insufflcient  lights  were 
furnished  by  the  company,  and  that  its  fore- 
man failed  to  instruct  Foster  as  to  the  perils 
of  the  place.  The  trial  court  held  the  plain- 
tifTs'  testimony  to  be  Insufficient,  and  dis- 
charged the  Jury.  In  tbe  plant  where  Foster 
was  at  work  were  two  pans,  parallel  with 
each  other,  which  were  125  feet  long  and 
25  feet  wide.  Between  them  was  a  runway 
16  feet  wide,  on  which  the  men  worked  In 
raking  the  salt  from  the  pans.  Tbe  brine 
was  run  into  the  pans,  under  portions  of 
which  fires  were  built,  and  tbe  salt  was 
obtained  by  a  process  of  evaporation.  Al- 
though openings  were  provided  for  tbe  es- 
cape of  steam,  there  were  times,  owing  to 
the  atmospheric  conditions,  it  would  not  pass 
out,  but  would  become  so  dense  as  to  greatly 
obscure  the  lights.  There  is  some  testimony 
tending  to  show  that  the  lights  furnishe(f 
by  the  company  were  insufflcient  for  the 
purposes,  and,  assuming  that  negligence  In 
this  respect  was  shown,  it  must  still  be  held 
that  the  testimony  does  not  warrant  a  re- 
covery. Foster  was  a  man  of  ordinary  In- 
telligence, had  worked  in  the  plant  before, 
nnderstood  the  plan  of  the  same,  and  tbe 
method  of  operating  It  Tbe  construction 
was  simple,  and  tbe  methods  easily  ander^ 
stood;  and,  being  acquainted  with  these,  he 
assumed  the  ordinary  risks  Incident  to  the 
service.  Two  persons  were  employed  at 
each  pan  to  rake  the  salt  from  the  bottom 
of  the  pans  upon  tbe  drip  boards  along  tbe 
side  of  tbe  pans,  and  each  person  carried  a 
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lantern,  and,  besides,  there  waa  a  post  light 
for  each  pan.  In  raking  the  salt,  Foster 
stood  In  the  runway,  which,  as  seen,  was  16 
feet  wide.  The  drip  boards  were  6  or  7 
inches  above  the  floor  of  the  runway  where 
he  stood,  so  that  In  getting  into  the  pans 
he  had  to  step  up  onto  the  drip  boards,  and 
over  the  salt  thereon.  He  did  not  get  into 
the  pan  from  which  he  was  raking  salt,  but 
appears  to  have  crossed  the  runway  to  the 
pan  on  the  other  floor,  stepped  up  on  the 
drip  board,  near  where  a  light  was  hanging, 
wading  some  distance  through  the  hot  brine. 
When  asked  how  he  came  to  get  Into  the 
pan,  he  said  "the  steam  seemed  to  kind  of 
bewilder  him,  and  he  did  not  know  where  he 
was  at,  and  lost  his  bearings,  and  thought 
he  was  going  south,  when  he  was  going 
west."  If  he  was  awake,  and  In  possession 
of  his  senses,  it  Is  difficult  to  understand 
how  he  came  to  walk  into  the  pan,  and  pro- 
ceed so  far  as  to  be  scalded  to  such  an  ex- 
tent His  attention  should  have  been  ar- 
rested when  he  stepped  up  on  the  drip  board, 
and  passed  over  the  salt  on  the  same;  and 
It  appears  that  this  was  done  within  a  few 
feet  of  a  light  hanging  on  a  post.  His  con- 
duct, as  shown  by  the  testimony,  is  wholly 
inconsistent  with  ordinary  care,  and  there  is 
no  escape  from  the  conclusion  that  the  fatal 
consequences  were  due  to  bis  own  want  of 
care.  The  judgrment  of  the  district  court 
will  be  affirmed. 

mo  Kan.  78S) 

STATE  ex  rel.  GODARD,  Attorney  Oeneral, 
V.  DOWNS  et  al. 

(Supreme  Court  of  Kansas.  July  8,  1899.) 
SPECIAL  ACT— CONSTITOTIONAL  LAW. 
Chapter  4  of  the  acts  of  the  special  session 
of  1898.  being  "An  act  providing  for  the  govern- 
ment, management  and  control  of  the  fire  and 
police  departments  in  cities  of  the  first  class 
having  a  population  of  over  forty  thousand  in- 
habitants, etc.,  is  a  special  act,  conferring  cor- 
porate powers  upon  Kansas  City  alone,  and  is 
therefore  in  violation  of  sections  1  and  5  of  arti- 
cle 12  of  the  constitution,  and  is  void. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  rela^ 
tion  of  A.  A.  Godard,  attorney  general, 
against  H.  M.  Downs  and  others.  Judgment 
of  ouster. 

A.  A.  Godard,  Atty.  Gen.,  F.  D.  Hntchings, 
T.  A.  Pollock,  W.  H.  H.  McCamlsh,  J.  F.  Get- 
ty, and  Samuel  Maher,  for  plaintiff.  Ange- 
vlne  &  (Xibbison,  Silas  Porter,  and  Hutchlngs 
&  KepUnger,  for  defendants. 

DOSTER,  O.  J.  This  is  an  action  of  quo 
warranto  to  try  the  right  of  defendants  to 
hold  the  offices  and  exercise  the  rights  and 
powers  of  pollctt  and  fire  commissioners  of 
Kansas  City,  under  the  authority  of  chapter 
4  of  the  acts  passed  at  the  special  session  of 
1898.  Such  portions  of  the  act  aa  are  mate- 
rial to  be  quoted  are  as  follows: 

"Section  1.  In  all  cities,  of  the  first  class 
having  a  population  of  forty  thousand  Inhab- 


itants or  more,  according  to  the  census  of  Vm 
United  States  or  of  the  state  of  KsuBas  or  at 
such  city,  the  government,  management  and 
control  of  the  police  and  fire  departments 
shall  be  In  a  board  of  fire  and  police  commis- 
sioners, consisting  of  three  commissioners  of 
fire  and  police,  elected  and  to  hold  office  and 
be  succeeded  and  empowered  as  hereinafter 
provided. 

"Sec.  2.  The  legislature  shall  divide  eadi 
city  of  the  first  class  having  a  population  of 
forty  thousand  Inhabitants  or  more  into  three 
fire  and  police  commissioner  districts,  Bnch 
districts  to  be  as  nearly  equal  as  possible, 
and  to  be  composed  of  not  less  than  one 
yrhoie  ward  each,  and  no  ward  of  such  dty 
to  be  divided  and  part  thereof  In  a  district 
different  from  the  whole  ward.  That  said 
three  commissioners  of  fire  and  jwllce  shall 
be  elected  one  from  each  of  said  districts  in 
suoh  dty. 

"Sec.  3.  That  for  the  purpose  of  this  act 
the  city  of  Kansas  City,  Kansas,  is  divided 
Into  fire  and  police  commissioner  districts  as 
follows:  The  First  district  to  be  composed 
of  the  First  and  "Second  wards  of  said  dty; 
the  Second  fire  and  police  commissioner  dis- 
trict to  be  composed  of  the  Third  and  Fourth 
wards  of  such  city;  the  Third  fire  and  police 
commissioner  district  to  be  composed  of  the 
Fifth  and  Sixth  wards  of  such  dty. 

"Sec.  4.  That  on  the  first  Tuesday  after 
the  first  Monday  in  April,  1899,  the  next  gen- 
eral city  election,  there  shall  be  elected  in 
each  city  herein  provided  for,  three  fire  and 
police  commissioners  whose  terms  of  office 
shall  be  as  follows,  to  wit:  The  commisslon- 
er.of  fire  and  police  elected  from  the  First 
district  to  hold  office  for  a  term  of  one  year, 
or  until  his  successor  is  elected  and  qnallfied; 
the  commissioner  of  fire  and  police  elected 
from  the  Second  district  to  hold  office  for  a 
term  of  two  years,  or  until  his  successor  is 
elected  and  qualified;  the  commissioner  elect- 
ed from  the  Third  district  to  hold  office  for  a 
term  of  three  years,  or  nntil  his  successor  is 
elected  and  qualified;  at  the  expiration  of 
which  respective  terms  of  office  of  the  said 
fire  and  police  commissioners  in  each  of  said 
districts  respectively,  and  every  three  years 
thereafter,  a  commissioner  of  fire  and  police 
shall  be  elected  to  bold  office  for  a  term  of 
three  years,  or  until  his  successor  is  elected 
and  qualified. 

"Sec.  5.  That  any  city  herein  provided  for 
extending  its  limits,  and  creating  additional 
wards  which  are  not  included  in  the  districts 
provided  for  by  the  legislature,  the  mayor 
and  coundl  of  such  dty  shall  add  such  wards 
as  are  not  wholly  Induded  in  fire  and  com- 
missioner districts  already  created  to  such 
district  or  districts  as  they  may  see  fit:  pro- 
vided, that  no  city  shall  at  any  time  be  di- 
vided into  more  than  three  fire  and  pollc« 
commissioner  districts. 

"Sec.  6.  That  any  dty  not  herein  provided 
f<Hr  which  shall  become  a  city  of  the  first  daaa 
shall  with  a  population  of  forty  fhounnd 
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Inhabitants,  if  the  legislature  has  failed  to 
divide  the  same  into  districts,  elect  three  flre 
and  police  commissioners  at  large  ^hose  term 
of  office  shall  be  two  years,  unless  before  the 
expiration  thereof  said  city  shall  hare  been 
divided  into  districts,  and  commissioners 
elected  from  such  districts,  and  such  city 
shall  continue  to  elect  such  commissioners 
every  two  years  until  the  legislature  shaU  di- 
vide such  city  into  districts." 

It  is  contended  by  the  state  that  the  above- 
^luoted  portions  constitute  a'  special  act  con- 
ferring corporate  powers,  and  are  repugnant 
therefore  to  section  1,  art.  12,  of  the  consti- 
tution, which  declares  that  "the  legislature 
shall  pass  no  special  acts  conferring-  corporate 
powers,"  and  section  5  of  the  dame  article, 
which  ordains  that  "provision  shall  be  made 
by  general  law  for  the  organization  of  cities, 
towns  and  villages."  Two  questions  are  In- 
volved in  tills  contention:  First,  are  the 
powers  conferred  "corporate,"  within  the 
meaning  of  that  word  as  used  in  the  constitu- 
tion? Second,  if  so,  is  the  act  a  special  one? 
The  latter  of  these  questions,  much  more 
than  the  former,  has  been  pressed  upon  our 
attention.  However,  the  negative  of  the  for- 
mer has  been  more  than  suggested  through 
the  citation  of  cases,  which,  if  applicable, 
would  seem  to  place  the  powers  conferred  by 
the  act  under  consideration  without  the  list 
of  those  called  "corporate,"  within  the  con- 
stitutional meaning.  Therefore,  In  order  to 
:t  clear  understanding  of  the  case,  it  will  be 
well  to  notice  the  question  first  stated.  In 
Beach  v.  Leahy,  11  Kan.  28,  It  was  held  that 
a  special  act  authorizing  a  school  district  to 
issue  bonds  to  build  a  school  house  waa  not 
unconstitutional,  because  only  public  corpora- 
tions were  included  within  the  scope  of  arti- 
cle 12  of  the  constitution,  whereas  school 
districts  belong  to  that  class  of  political  or- 
ganizations called  "quasi  corporations."  Of 
these  and  the  like,  Mr.  Justice  Brewer,  in  the 
case  cited,  remarlied:  "They  are  denominat- 
ed in  the  books,  and  known  to  the  law,  as 
'quasi  corporations,'  rather  than  as  corpora- 
tions proper.  They  possess  some  corporate 
functions  and  attributes;  but  they  are  pri- 
marily political  subdivisions,— agencies  in  the 
administration  of  civil  government,— and  their 
corporate  functions  are  granted  to  enable 
tliem  to  more  readily  perform  their  public  du- 
ties. The  legislature  have  created  the  re- 
gents of  the  agricultural  college  and  the  re- 
gents of  the  state  university  bodies  corporate, 
and  given  them  certain  corporate  powers 
<Gen.  St  p.  75,  S3;  Id.  p.  1100,  i  6),  yet  are 
they  thereiiy  inhibited  from  special  legisla- 
tion concerning  them?  Giving  corporate  ca- 
liacity  to  certain  agencies  in,  the  administra- 
tion of  civil  government  is  not  the  creation 
of  such  an  organization  as  was  sought  to  be 
protected  by  article  12  of  the  constitution." 
After  explaining  as  above  the  character  and 
functions  of  the  class  of  political  entities  call- 
ed "quasi  corporations,"  the  learned  Justice 
proceeded,  partly  in  bis  own  language  and 


partly  by  quotations  from  other  authorities, 
to  state  the  differing  character  and  functions 
of  municipal  corporations  or  cities.  Among 
other  things,  he  said:  "A  municipal  corpora- 
tion proper  is  created  mainly  for  the  interest, 
advantage,  and  convenience  -  of  the  locality 
and  its  people.  A  county  organization  is  cre- 
ated almost  exclusively  with  a  view  to  the 
policy  of  the  state  at  large  for  purposes  of 
political  organization  and  civil  administra- 
tion in  matters  of  finance,  of  education,  of 
provision  for  the  poor,  of  military  organiza- 
tion, of  the  means  of  travel  and  transport, 
and  especially  for  the  general  administration 
of  Justice.  Dillon,  in  his  late  and  elaborate 
treatise  on  Municipal  Corpora'tions,  after  no- 
ticing the  distinction,  draws  attention  to  one 
fact  which  will  help  to  make  it  clearer.  The 
primary  and  fundamental  idea,  he  says,  of 
a  municipal  corporation.  Is  an  agency  to  reg- 
ulate and  administer  the  Ibtemal  concerns  of 
a  locality  in  matters  peculiar  to  the  place  In- 
cori>orated,  and  not  common  to  the  state  or 
people  at  large."  From  the  above  it  appeal's 
that  municipal  corporations,  or  that  class  of 
public  agencies  whose  powers  are  corporate, 
and  which  cannot,  therefore,  be  conferred  by 
special  act,  have  a  limited  sphere  of  opera- 
tion as  to  locality  and  as  to  subject-matter 
of  authority.  These  agencies  are  designed  to 
conserve  and  regulate  those  local  and  peculiar 
interests  which  arise  and  Qxist  only  in  dense- 
ly-populated places  or  districts,  and  with 
which  the  general  public  have  little  or  no 
concern.  They  may  be  and  often  are  as  spe- 
cial agencies  intrusted  with  the  discharge  of 
some  one  or  more  of  the  general  functions  of 
government,  as,  for  examples,  the  establish- 
ment and  maintenance  of  schools,  the  collec- 
tion of  revenue,  the  adminlstl'ation  of  Justice; 
but  the  primary  purpose  of  their  creation  is 
inclusive  only  of  the  special  concerns  of  those 
agglomerations  of  population,  the  close  and 
constant  Interrelation  of  whose  units  beget 
conditions  and  necessities  beyond  those  of 
the  general  mass.  Among  such  concerns  are 
sewerage,  the  supply  of  water,  the  prevention 
of  fires,  and  the  like.  These  considerations 
make  the  cases  of  Beach  v.  Leahy,  supra, 
and  Knowles  v.  Board,  33  Kan.  692,  7'Pac. 
561,  and  other  like  cases  cited  by  counsel  for 
defendants,  distinguishable  from  this  case. 
The  powers  conferred  by  the  acts  involved 
in  those  cases  were  political;  that  is,  the  acts 
In  question  were  in  execution  of  one  of  the 
public  policies  of  government,  and  not  in  ex- 
ecution of  the  special  and  internal  affairs  of 
a  prescribed  locality.  Education  is  an  inter- 
est of  the  whole  state,  a  police  and  flre  de- 
partment for  a  city  of  the  city  alone.  The 
one  may  be  administered  through  quasi  po- 
litical agencies,  the  other  only  through  agen- 
cies corporate  In  character.  It  will  thus  be 
seen  that  the  act  in  question  and  partially 
quoted  above  assumes  to  confer  powers  of 
the  last-mentioned  character.  The  omitted 
portions  provide  an  elaborate  system  of  or- 
ganization and  government  of  the  police  »nd 
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fire  departments  of  the  cities  falling  within 
their  purview.  The  questions  now  arise:  Is 
It  special  In  Its  nature?  Does  It  confer  upon 
a  specially  named  or  specially  designated  city 
or  cities  the  corporate  power  to  maintain  a 
police  and  fire  department  In  a  manner  and 
under  regulations  different  from  other  like 
cities?  Within  the  former  decisions  of  this 
court,  and  within  its  own  plain  provisions,  It 
does.  Every  question  necessary  to  reach  this 
conclusion  has  heretofore  been  considered 
and  decided  hi  City  of  Topelca  v.  OlUett,  32 
Kan.  431,  4  Pac.  800.  The  act  Is  made  to  ap- 
ply alone  to  cities  of  the  first  class,  having 
populations  of  40,000  or  more.  We  take  Ju- 
dicial notice  of  the  census  returns,  and  there- 
fore of  the  fact  that  there  Is  but  one  city  In 
the  state  of  that  population,— Kansas  City. 
This  of  itself  would  not  be  sufficient  to  bring 
the  act  within  the  constitutional  objection,  if 
its  operation  were  not  in  some  particulars 
limited  by  its  own  language,  and  in  others 
by  necessary  effect,  to  Kansas  City.  An  act 
general  in  its  provisions,  but  which  can  pres- 
ently apply  to  only  one  city  on  account  of 
there  being  but  one  of  requisite  population 
or  other  qualification,  but  which  was  design- 
ed to  and  can  in  all  substantial  particulars 
apply  to  other  cities  as  they  become  possess- 
ed of  the  requisite  population  or  other  quali- 
fication, cannot  be  regarded  as  a  special  act. 
The  act  in  question,  however,  while  general 
in  its  terms,  as  to  nearly  all  matters  makes 
special  provision  for  Kansas  City,  different 
from  any  other  city  hereafter  to  come  within 
Its  scope.  The  vice  of  the  act  is  that  its  gen- 
eral provisions  can  have  no  application  to 
any  other  city  than  Kansas  City,  because  It  Is 
the  only  one  In  the  state  having  40,000  pop- 
ulation, while  that  city  can  secure  the  benefit 
of  these  general  provisions  only  through  the 
operation  of  a  special  dispensation  made  in 
the  act  In  its  behalf.  Section  2  of  the  act  or- 
dains that  "the  legislature  shall  divide  each 
city  of  the  first  class  Having  a  population  of 
forty  thousand  inhabitants  or  more  into  three 
fire  and  police  commissioner  districts,"  etc. 
As  a  command  to  future  legislative  assem- 
blies, as  well  as  to  the  one  enacting  the 
bill,  this  direction  is  of  course  an  Important 
fiat.  It  has  absolutely  no  force  or  meaning, 
and  as  a  part  of  the  general  scheme  of  the 
act  may  be  put  entirely  out  of  view.  Section 
3  then  divides  Kansas  City  by  name  into  three 
districts  called  police  and  fire  commissioner 
districts.  Section  4  following  declares  that 
"on  the  first  Tuesday  after  the  first  Monday 
In  April,  1809,  the  Qext  general  city  election, 
there  shall  be  elected  in  each  city  herein  pro- 
vided for  three  fire  and  police  commission- 
ers whose  terms  of  office  shall  be  as  fol- 
lows," etc.  The  remainder  of  the  section  pro- 
vides for  varying  terms  of  office  for  the  com- 
missioners elected  at  this  first  election,  and 
thereafter  for  terras  for  them  of  three  years' 
duration.  This  section  is  general  in  its  lan- 
guage; but,  as  the  only  city  provided  for— 
that  Is,  provided  with  election  districts,  or 


that  could,  within  the  title  of  the  act,  be  so 
provided— is  Kansas  Caty,  the  use  of  these 
general  terms  does  not  obscure  to  the  slight- 
est extent  the  evident  fact  that  the  section 
was  intended  as  a  requirement  for  an  elec- 
tion In  Kansas  City  alone,  and  thus  to  set  in 
motion  specially  as  to  that  citj'  the  machine- 
ry of  a  police  and  fire  commissioners'  govern- 
ment. Section  6  declares  that  "any  city  not 
herein  provided  for  which  shall  become  a  city 
of  the  first  class  with  a  population  of  forty 
thousand  Inhabitants  «  •  •  shall  elect 
three  fire  and  police  commissioners  whose 
terms  of  office  shall  be  two  years."  Tljis  re- 
quirement as  to  length  of  term  is  hinged  by 
other  language  in  the  section  upon  the  non- 
observance  by  future  legislatures  of  the  mere 
brutum  fulmen  of  section  2,  before  noted. 
For  purposes  of  ascertaining  the  legal  mean- 
ing of  section  6,  and  giving  It  effect  In  this 
act,  its  language  amounts  to  nothing  more 
than  a  requirement  to  elect  police  and  fire 
commissioners  in  cities  other  than  Kansas 
City,  and,  as  they  shall  grow  Into  the  req- 
uisite population,  for  terms  of  two  years 
each,  differing,  therefore.  In  that  respect, 
from  Kansas  City.  Other  provisions  of  the 
act  might  be  observed  indicative  of  a  legisla- 
tive sense  of  the  fact  that  this  measure  was 
in  reality  designed  to  apply  specially  to  Kan- 
sas City,  and  that  Its  Intricate  and  extended 
mechanism  was  to  be  a  part  of  the  enginery 
of  local  government  there,  and  nowhere  else. 
As  a  municipal  machine  It  can  be  set  In  mo- 
tion only  through  the  leverage  of  sections  3 
and  4,  before  mentioned,  and  they,  as  seen, 
are  exclusive  to  the  one  city.  We  do  not 
mean  to  say  that  the  mere  fact  that  varying 
lengths  of  official  term  for  the  commission- 
ers in  cities  which  come  or  might  be  made  to 
come  within  the  operation  of  an  act  of  the 
character  of  this  one  would  of  itself  consti- 
tute It  a  special  enactment.  We  look,  how- 
ever, to  this,  among  other  things,  for  evidence 
Intra  the  act  to  discover  the  legislative  pur- 
pose. Counsel  for  defendants,  however,  con- 
tend that  sections  3  and  4,  which,  as  we  have 
seen,  apply  specially  to  Kansas  City,  may  be 
disregarded— eliminated,  as  it  were— from  the 
act,  and  the  remainder  upheld.  What  we 
have  above  said  sufficiently  Indicates  our  dis- 
agreement with  this  conclusion.  Besides,  the 
defendants  hold  their  offices  under  the  claim- 
ed authority  of  sections  8  and  4.  They  Uare 
no  standing  to  defend  this  action,  except  ni>- 
on  the  basis  of  the  constitutional  validity  of 
these  sections;  and  hence  It  may  be  said 
they  are  hardly  In  a  position  to  raise  the 
question.  If  sections  8  and  4  were  to  be  strick- 
en from  the  act,  the  defendants'  claim  of 
right  to  hold  office  would  be  at  an  end.  The 
questions  above  considered  arise  upon  a  de- 
murrer to  the  petition  of  the  state.  We  un- 
derstand the  whole  case  to  be  submitted  up- 
on this  demurrer,  and,  therefore,  In  addition 
to  the  order  overruling  it,  judgment  of  ouster, 
as  prayed  for  by  the  state.  Is  granted.  All 
the  justices  concurring. 
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WILDER  V.  UNDERWOOD  et  al. 
(Supreme  Court  of  Kansas.     July  8,  1899.) 
INJUNCTION— ELECTION-CONTESTS. 
Injunction  will  not  lie  to  contest  an  election 
and  determine  the  right  to  a  public  office. 

Error  from  district  court,  Saline  county; 
R.  F.  Tliompson,  Judge. 

Action  by  Edward  L.  Wilder  against  C.  R. 
Underwood  and  others  for  an  injunction. 
Frops  an  order  dissolring  the  Injunction, 
plaintiff  brings  error.    Affirmed. 

Dave  Ritchie,  for  plaintiff  in  error.  B.  W. 
Blair  and  R.  A.  Lovit,  for  defendants  in  er- 
ror. 

PER  CURIAM.  At  the  recent  city  elec- 
tion in  Sallna,  A.  W.  Purlnton  and  Edward 
L.  Wilder  were  candidates  for  councilman, 
a  position  then  held  by  Wilder;  and,  on  the 
face  of  the  returns  made  by  the  election 
board,  Purlnton  had  a  majority  of  the  votes 
cast.  Three  days  after  the  election,  and  be- 
fore a  canvass  of  the  returns  was  made. 
Wilder  instituted  a  proceeding  to  enjoin  a 
canvass  of  the  election  returns,  and  also  to 
prevent  Pnrlnton  from  interfering  with  his 
possession  of  the  ofUce  of  councilman,  upon 
the  alleged  ground  that  illegal  votes  were 
east  and  counted  for  Purlnton,  and  that  he 
(Wilder)  was  legally  re-elected  to  the  office. 
An  order  of  injunction  was  granted  by  the 
probate  judge,  which  the  district  Judge 
promptly  and  rightly  set  aside  as  soon  as  it 
was  brought  to  his  attention.  The  plaintiff 
seeks  to  contest  an  election  and  to  have  the 
right  to  a  public  office  determined  In  an  in- 
junction proceeding.  This  cannot  be  done. 
"Equity  rigidly  abstains  from  interfering  in 
contests  for  the  possession  of  public  offices. 
It  never  assumes  to  determine  who  is  the 
rightful  claimant."  Lawrence  v.  Leidigh,  58 
Kan.  67G,  50  Pac.  889.  The  ruling  of  the 
district  court  in  dissolving  the  injtmctlon  is 
affirmed. 


ia'.  Kau.  166) 

STATE  ▼.  TANKBRSLEY.    ' 

(Supreme  Court  of  Kansas.    July  8,  189©.) 

ASSAULT  WITH  INTENT  TO  COMMIT  MAN- 
SLAUGHTER—CONVICTION. 

1.  Gen.  St.  c.  100,  §  17,  provides  that  every 
person  who  shall  unneces.sarily  kill  another,  ei- 
ther while  resisting  an  attempt  by  such  other 
person  to  commit  any  felony,  or  do  any  otlier  un- 
lawful act,  after  such  attempt  shall  have  failed, 
shall  be  deemed  guilty  of  manslaughter  in  the 
second  degree.  Section  40  provides  that  every 
person  who  shall  be  convicted  of  an  attempt  to 
commit  manslaughter  shall  be  punished,  add, 
that  an  assault  with  intent  to  commit  man- 
slaughter is  a  crime  defined  and  contemplated  by 
the  Code. 

2.  One  charged  with  committing  an  assault 
with  intent  to  commit  murder  may  be  convicted 
of  an  assault  with  intent  to  commit  manslaugh- 
ter. 

Appeal  from  district  court,  Sedgwick  coun- 
ty;  D.  M.  Dale,  Judge. 
Gteorge  Tankersley  was  convicted  of  an  as- 


sault with  intent  to  commit  manslaughter  in 
the  second  degree.  From  a  judgment  of  con- 
viction, defendant  appealed.    Affirmed. 

W.  P.  Campbell,  for  appellant  A.  A.  God- 
ard,  Atty.  Gen.,  S.  B.  Amidon,  and  J.  F.  Con- 
ly,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  conviction  of  an  assault  with  in- 
tent to  commit  manslaughter  in  the  second 
degree.  The  information  cliarged  an  assault 
with  intent  to  murder.  One  of  the  claims  of 
error  is  that  a  conviction  of  assault  with  in- 
tent to  commit  manslaughter  is  a  legal  im- 
possibility, because  manslaughter  is  Involun- 
tary killing,  not  killing  by  design.  To  this 
It  is  sufficient  to  say  that  assaults  with  in- 
tent to  commit  manslaughter  are  among  the 
offenses  defined  by  the  law  (Oen.  St.  1807,  c. 
100,  §  40),  and  under  section  17  of  this  chap- 
ter, which  defines  one  of  the  instances  of  man- 
slaughter in  the  second  degree,  it  is  entirely 
possible  to  commit  the  offense  with  a  specific 
Intent  to  kilL  The  claim  Is  also  made  that 
inasmuch  as  the  prosecution  was  under  sec- 
tion 39  of  the  act  defining  and  providing  for 
the  punishment  of  crimes,  a  conviction  could 
not  be  had  under  section  40.  This  claim  is 
In  the  face  of  a  long  line  of  our  own  deci- 
sions to  the  contrary,  among  which  is  the  re- 
cent case  of  State  v.  O'Shea,  69  Kan.  59.3,  53 
Pac.  876.  Some  other  claims  of  error  are 
made,  but  they  are  altogether  lacking  in  merit. 
The  judgment  of  the  court  below  Is  affirmed. 


In  re  HENDRICKS. 


(80  Kan.  796) 


(Supreme  Court  of  Kansas.    July  8,  1899.) 
STATUTE— VALIDITY— COURTS. 

1.  A  legislative  enactment,  incapable  of  inter- 
pretation and  enforcement  because  of  irrecon- 
dlatile  conflict  of  meaning  between  its  principal 
provisions,  will  be  held  inoperative  and  void. 

2.  Chapter  124,  Laws  1809.  being  an  act  to 
create  a  county  court  in  Douglas  county,  and  to 
limit  the  jurisdiction  of  justices  of  the  peace  in 
the  city  of  Lawrence,  is  such  an  enactment. 

(Syllabus  by  the  Court.) 

Application  of  Edward  Hendricks  for  re- 
lease on  habeas  corpus.    Prisoner  remanded. 

S.  D.  Bishop  and  W.  H.  Mason,  for  peti- 
tioner. W.  B.  Brownell  and  L.  0.  Poehler, 
for  respondent 

DOSTER,  0.  J.  This  Is  a  proceeding  \a 
habeas  corpus.  On  the  25tb  of  May,  1899, 
Ed  Hendricks,  the  petitioner,  was  committed 
to  the  jail  of  Douglas  county  upon  a  charge 
of  petty  larceny,  by  order  of  a  Justice  of  the 
peace  of  the  city  of  Lawrence.  He  alleges 
that  chapter  124  of  the  Laws  of  1899,  which 
took  effect  by  publication  in  the  volume  of 
Session  Acts  on  the  15th  of  May  of  this  year, 
deprived  Justices  of  tlie  peace  in  the  city  of 
Lawrence  of  Jurisdiction  over  criminal  ac- 
tions, wherefore  he  is  wrongfully  restrained 
of  his  liberty,  under  the  order  of  commit- 
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mcnt  Such  portions  of  the  act  in  question 
as  are  material  to  an  onderstauding  of  the 
case  read  as  follows: 

"An  act  creating  a  county  court  in  Douglas 
county,  Kansas,  fixing  the  jurisdiction 
thereof,  and  defining  the  powers  and  du- 
ties of  the  officers  thereof,  and  limiting 
the  JuriKdictlou  of  the  Justices  of  the  peace 
in  the  city  of  Lawrence  in  said  county. 
"Be  It  enacted  by  the  legislature  of  the 
state  of  Kansas: 

"Section  1.  That  in  the  city  of  Lawrence, 
Douglas  county,  Kansas,  a  court  is  hereby 
created,  to  be  called  the  'County  Court  of 
Douglas  County,  Kansas.'  Said  court  shall 
have  one  presiding  Judge.  •  •  •  The 
court  hereby  created  shall  sit  In  the  city  of 
Lawrence,  *  •  *:  provided,  that  after 
this  act  shall  take  effect  Justices  of  the  peace 
of  said  city  of  Lawrence  shall  have  no  Juris- 
diction of  any  case,  civil  or  criminal,  except 
in  civil  actions  for  the  recovery  of  money 
only  where  the  amount  claimed,  exclusive 
of  Interest  and  costs,  does  not  exceed  the 
sum  of  one  dollar. 

"Sec.  2.  The  governor  shall,  within  twenty 
days  after  the  enactment  of  this  bill,  appoint 
and  commission  the  Judge  of  said  court, 
whose  term  of  office  shall  commence  with 
the  date  of  bis  commission  and  who  shall 
hold  his  office  until  the  second  Monday  in 
■Tanuary,  1901,  and  until  his  successor  Is 
qualified,  as  hereinafter  provided." 

"Sec.  8.  That  the  board  of  county  commis- 
sioners of  Douglas  county  shall  submit  to  a 
vote  of  the  qualified  voters  of  said  county 
at  the  next  general  election,  for  the  purpose 
of  submitting  to  the  qualified  electors  the 
question  of  whether  or  not  tlie  county  court 
of  Douglas  county  shall  be  established.  The 
proposition  to  be  submitted  shall  be  printed 
on  the  official  ballot,  and  shall  bear  the  print- 
ed words  and  figures,  thus:  'Shall  a  county 
court  be  established  for  Douglas  county, 
ICansas?  (Yes.)  (No.)'  Each  elector  shall 
designate  his  vofe  by  a  cross  In  the  blank 
after  the  word  'Ye^  or  'No'  as  he  desires  to 
vote  for  or  against  said  proposition.  Said 
votes  shall  be  canvassed  by  the  board  of 
county  commissioners,  and  the  clerk  shall 
immediately  certify  the  result  of  said  elec- 
tion to  the  governor  of  the  state  of  Kansas, 
who,  if  the  majority  of  the  electors  voting 
on  the  proposition  at  such  election  shall 
favor  the  creation  and  establishment  of  said 
county  court,  shall  Immediately  appoint  a 
Judge  for  said  court,  as  hereinbefore  pro- 
vided. 

"Sec.  9.  All  acts  or  parts  of  acts  in  con- 
flict with  the  provisions  of  this  act  be  and 
the  same  are  hereby  repealed. 

"Sec.   10.  That  this  act  shall  take  effect 
and  be  tn  force  from  and  after  Its  passage 
and  publication  In  the  statute  book. 
"Approved  March  4,  1899." 

It  is  contended  upon  the  part  of  the  peti- 
tioner that  all  of  the  above  partially  quoted 


act  is  valid  except  section  8,  which  requires 
a  submission  to  the  voters  of  Douglas  county 
of  the  question  whether  the  court  shall  be 
established.  That  section  is  said  to  be  a 
delegation  of  legislative  power,  and  there- 
fore repugnant  to  the  constitutional  provi- 
sion which  vests, such  power  in  the  bouse 
of  representatives  and  the  senate;  and  In 
support  of  such  view  Barto  v.  nimrod,  8 
X.  Y.  483,  and  Santo  v.  State,  2  Iowa.  1(55, 
and  other  like  cases,  are  cited.  It  is  con- 
tended, however,  by  the  petitioner,  that  this 
section  is  separable  from  the  remainder  of 
the  act,  and  may  be  and  should  be  expunged, 
as  It  were,  leaving  the  other  portions  to 
stand.  The  provisions  thus  left  standing, 
under  this  view,  would  be  those  depriving 
Justices  of  the  peace  of  the  city  of  Lawrence 
of  criminal  jurisdiction,  and  vesting  It  in  the 
county  court  of  Douglas  county.  The  con- 
tention, upon  the  other  hand.  Is  that  section 
8,  rightly  construed,  is  not  to  be  viewed  as 
a  delegation  of  legislative  power,  but  as 
merely  authorizing  a  submission  to  the  vot- 
ers of  Douglas  county  of  the  question  wheth- 
er a  county  court  should  be  established,  and 
providing  for  Its  establishment,  in  the  event 
the  voters  should  so  elect  It  is  said  that  the 
law  is  a  complete  and  unconditional  expres- 
sion of  the  legislative  will,  that  such  will 
took  effect  by  enactment,  executive  approv- 
al, and  publication  in  the  statute  book;  and 
that  such  will  merely  was  that  the  electors 
might  or  might  not,  as  they  chose,  provide 
themselves  with  a  specially  modified  judicial 
system.  This,  it  Is  said,  may  be  done  upon 
the  principle  upon  which  the  cases  of  In- 
surance Co.  v.  Welch,  29  Kan.  672,  State  v. 
Hunter,  38  Kan.  578,  17  Pac.  177,  and  other 
like  cases,  were  decided,  without  trenching 
upon  the  theory  of  the  nontransferability  of 
legislative  power.  In  addition  to  the  two  de- 
cisions of  our  own  court.  State  v.  Hoagland. 
51  N.  J.  Law,  02. 16  Ati.  1C6;  State  v.  Parker. 
26  Vt.  354;  Wales  v.  Belcher,  3  Pick.  oOS; 
State  V.  Sullivan,  67  Minn.  379,  69  N.  W. 
low,  and  others,— are  cited. 

It  Is  further  contended  upon  the  part  of  the 
respondent  that  a  general  survey  of  the  whole 
act  in  question  shows  that  none  of  Its  provi- 
sions were  designed  to  be  operative  until  after 
the  election  upon  the  question  of  the  establish- 
ment of  the  court,  and  then  only  in  the  event 
of  a  favorable  vote.  This  view,  if.  correct 
would  leave  the  Justice  of  the  peace  who  or- 
dered the  petitioner's  commitment  in  the  full 
exercise  of  his  usual  Jurisdiction  until  after 
the  ensuing  general  election.  The  question 
thus  presented  is  an  interesting  and  Important 
one.  A  legislative  act  which  provides  for  its 
taking  effect,  in  the  contingency  of  a  favora- 
ble popular  vote  Is  an  illustration  of  the  refer- 
endum principle  of  direct  legislation  by  the 
people.  This  is  said  in  a  broad  and  untechnic- 
al  sense,  and  without  reference  to  the  distinc- 
tion which  the  courts  have  drawn  between 
the  attenipted  enactment  of  laws  by  popular 
vote  and  the  acceptance  of  an  enacted  law  by 
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popular  vote.  Tbe  writer,  speaking  for  blm- 
seU  alone,  la  firmly  of  the  opinion  that  tbe 
principle  of  direct  legislation  Is  the  wiser  and 
more  democratic  principle,  and  would  like  to 
see  It  Incorporated  Into  the  political  system  of 
the  country.  He  nevertheless  Joins  with  his 
associates  in  holding  that  the  aboTe-quoted  act 
is  Inoperative  and  void.  Our  view,  however, 
is  not  affected  by  the  consideration  tliat  the 
enactment  may  be  regarded  as  an  application 
of  tbe  referendum  principle,  or  as  a  delegation 
of  legislative  power,  but  by  the  fact  that  its 
principal  provisions  are  so  Irreconcilable,  and 
absolutely  contradictory  of  one  another,  as 
to  prevent  tbe  act  from  liavlng  any  meaning 
or  effect  whatever.  A  brief  analysis  of  these 
provisions  will  show  this  to  be  tlie  case.  Sec- 
tion 1  declares  that  "a  court  Is  hereby  creat- 
ed." These  are  words  of  the  present  tense, 
conditioned,  however,  In  law,  to  the  time  of 
the  taking  effect  of  tbe  act  That  time  of 
taking  effect  was,  by  section  10,  "the  publica- 
tion of  the  act  In  the  statute  book."  By  the 
further  provisions  of  section  1,  Justices  of  the 
peace  of  the  city  of  Lawrence  were  deprived 
of  all  Jurisdiction  of  criminal  cases;  so  that, 
by  the  publication  of  this  enactment,  a  court 
was  created,  Its  Jurisdiction  defined,  a  pre- 
siding Judge  and  subordinate  ofBeers  provided 
for,  and  the  Jurisdiction  of  other  Judicial  tri- 
bunals taken  away  or  limited  to  accommodate 
It.  Section  2  provides  that  "the  governor  shall 
within  twenty  days  after  the  enactment  of  this 
Mil  appoint  and  commissioa  a  Judge  of  said 
court,  whose  term  of  office  shall  commence 
with  tlic  date  of  his  commission  and  who  shall 
hold  bis  office  until  tbe  second  Monday  in 
January,  1901."  Tbe  term  "enactment,"  al- 
though Inapt  to  express  the  beginning  of  a 
l)eriod  of  time  for  tbe  governor's  action,  might 
proi)erly  be  construed  to  mean  "taking  effect," 
so  that  Its  use  In  the  section  does  not  prevent 
an  understanding  of  tbe  act  In  that  respect. 
The  requirement  upon  the  governor  to  make 
the  appointment  within  the  time  specified  em- 
phasizes tbe  terms  of  section  1,  which.  In 
words  of  the  present  tense,  creates  a  court, 
and  vests  It  with  Jurisdiction.  Section  9  reads: 
"All  acts  or  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  be  and  the  same  are 
hereby  repealed."  According  to  this,  all  laws 
conferring  Jurisdiction  upon  Justices  of  the 
peace,  except  to  tbe  limited  extent  specified, 
were  repealed,  so  far  as  the  city  of  Lawrence 
is  concerned.  Thereafter  tbe  office  of  Justice 
in  that  city  was  but  little  more  than  a  nominal 
one,  and  the  Jurisdiction  pertalulns  to  It  lim- 
ited to  actions  for  tbe  recovery  of  the  small 
sum  of  one  dollar.  In  re  Greer,  5S  Kan.  268, 
48  Pac.  950.  It  is  hardly  accurate  to  say  that 
by  this  section  all  conflicting  laws  were  re- 
pealed. These  laws,  being  general  In  their 
nature,  were  not  "repealed,"  in  tbe  proper 
sense  of  the  word,  but  tbe  city  of-  Lawrence  be- 
came exempt  from  their  operation.  Such  is 
the  meaning  of  this  section,  rightly  construed. 
So  far  the  act  is  reasonably  plain  and  suscepti- 
ble of  comprehension.    Were  it  not  for  section 


8,  it  could  take  effect  and  be  enforceable  ac- 
cording to  its  terms,  as  thus  far  stated.  That 
section,  however,  provides  that  "the  board  of 
county  commissioners  of  Douglas  county  shall 
submit  to  the  voters  at  the  next  general  elec- 
tion the  question  whether  the  county  court  of 
Douglas  county  shall  be  established,"  and  it 
declares  that.  If  a  majority  of  the  electors  vot- 
ing upon  tbe  proposition  shall  favor  the  es- 
tablishment of  tbe  court,  the  governor  "shall 
immediately  appoint  a  Judge  of  said  court,  as 
hereinbefore  provided."  It  is  impossible  to 
reconcile  this  section  with  the  other  provisions 
of  the  act  Section  1  establishes  the  court  In 
pnesentl.  Section  8  establishes  It  in  futuro, 
and  conditioned  upon  a  majority  vote  of  the 
electors.  Section  2  requires  the  appointment 
of  a  Judge  within  20  days  after  the  taking  ef- 
fect of  the  act,  and  fixes  tbe  commencement 
of  his  term  of  office  at  tbe  date  of  his  commis- 
sion. Section  8  delays  tbe  appointment  of  tbe 
Judge  until  after  the  next  general  election,  and 
conditions  bis  appointment  upon  the  action  of 
the  electors.  In  the  face  of  these  repugnant 
provisions,  bow  Is  it  possible  to  ascertain  the 
real  legislative  Intent?  If  we  say  that  the  act 
is  nc*  to  take  effect  until  after  the  next  gen- 
eral election,  and  then  only  in  the  event  of 
tbe  acceptance  of  Its  provisions  by  the  elec- 
tors of  Douglas  county,  we  would  do  so  In  tbe 
face  of  the  plain  declaration  of  section  10,  that 
"this  act  shall  take  effect  and  be  in  force  from 
and  after  its  publication  in  tbe  statute  book." 
If  we  say  that  the  act  took  effect  in  accord- 
ance with  tbe  provisions  of  section  10,  we 
must  say,  in  accordance  with  the  provisions  of 
section  1,  that  the  court  thereby  became  cre- 
ated, and  tbe  governor  thereby  required  to  ap- 
point a  Judge  In  accordance  with  the  provi- 
sions of  section  2;  but  this  would  have  to  be 
said  in  the  face  of  tbe  fact  that,  by  the  terms 
of  section  8,  tbe  court  is  not  to  be  established, 
nor  the  Judge  appointed,  except  as  authorized 
by  a  vote  therefor  at  the  next  general  Sec- 
tion. If  we  were  to  say,  in  accordance  with 
the  theory  of  the  respondent,  that  the  act 
merely  authorizes  the  submission  to  the  voters 
of  Douglas  county  of  the  question  wbetber 
they  desire  the  establishment  of  a  county 
court  and  that  the  taking  effect  of  tbe  act 
according  to  section  10  was  merely  the  taking 
effect  of  the  legislative  will  that  such  question 
should  be  submitted,  we  should  have  to  do  so 
in  disregard  of  the  mandate  of  section  2,  re- 
quiring the  governor  to  appoint  a  Judge  of  the 
court  "within  20  days  after  the  enactment  of 
the  bill."  If  we  were  to  construe  tbe  words 
"enactment  of  the  bill"  to  mean  "taking  effect 
of  the  act,"  as  for  some  purposes  we  may,  we 
would  be  no  further  advanced  towards  a  point 
of  harmony  between  the  conflicting  sections. 
That  would  only  be  saying  that  the  governor 
should  appoint  a  Judge  of  the  court  witttin  20 
days  after  the  taking  effect  of  the  legislative 
will  to  snbmit  tbe  question  to  the  voters. 
The  repugnancy  between  the  two  sections 
would  not  be  removed;  it  would  still  exist.  If 
we  were  to  say  that  "20  days  after  tbe  enact- 
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ment  of  the  bill"  means  20  days  after  the  tak- 
ing effect  of  the  act,  and  that  "20  days  after 
the  taking  effect  of  the  act"  means,  In  that 
instance,  20  days  after  the  acceptance  of  the 
act  by  the  voters,  we  would  be  guilty  of  a 
most  frightful  perversion  of  language  and  dis- 
tortion of  meaning.  By  no  possibility  can 
section  2  bear  such  construction.  The  last 
sentence  of  section  8  requires  the  governor.  In 
the  event  of  a  favorable  vote  upon  the  propo- 
sition to  establish  the  court,  to  "immediately 
appoint  a  Judge  for  said  court  as  hereinbe 
fore  provided."  It  may  be  thought  that  the 
words  "as  hereinbefore  provided"  have  refer- 
ence to  the  appointment  previously  required 
by  section  2,  and  that  they  limit  the  appoint- 
ment In  matter  of  time  to  the  period  after  the 
election.  To  so  hold,  however,  would  be  to 
disregard  all  possible  meanings  which  the 
words  "enactment  of  the  bill"  can  bear,  and 
would  be  to  perform,  as  before  shown,  the  Im- 
possible act  of  extracting  the  meaning,  "ac- 
ceptance of  the  bill  by  the  voters,"  or  "ma- 
jority vote  on  the  bill,"  out  of  the  words  "en- 
actment of  the  bill."    That  cannot  be  done. 

The  only  possible  construction  which  this 
act  will  bear,  and  by  which  a  semblaifce  of 
harmony  between  Its  provisions  can  be  se- 
cured, is  that  the  court  is  created  as  declared 
by  section  1,  and  the  governor  shall  appoint 
and  commission  the  Judge  within  20  days  aft- 
er the  taking  effect  of  the  act,  and  the  court, 
thus  established,  shall  exist  until  the  next 
general  election,  after  which,  if  the  voters 
so  elect.  It  shall  be  continued,  and  a  new  ap- 
pointment made,  and,  if  the  voters  do  not  so 
elect,  the  court  thus  created  shall  be  abro- 
gated, and  the  Judge  thus  appointed  shall  go 
but  of  office;  in  other  words,  that  the  court 
created  Is  to  be  tentative  and  provisional 
only,  and  to  depend  for  its  continued  exist- 
ence upon  the  will  of  the  electors.  This 
could  not  have  been  the  legislative  Intent. 
Nothing  In  the  words  of  the  bill  authorizes 
such  an  inference.  If  we  were  to  so  hold,  it 
could  be  done  only  by  forced  and  unusual  con- 
struction,—a  construction,  too.  In  opposition 
to  some  of  the  plain  prpvislons  of  the  act. 
For  example,  by  section  2,  the  term  of  office 
of  the  Judge  thus  to  be  provisionally  appoint- 
ed is  made  to  last  until  the  second  Monday  in 
January,  1901,  long  after  the  abrogation  of 
the  supposed  provisional  court  Again,  by 
section  9,  all  conflicting  acts  were  repealed. 
That  is,  as  before  construed,  the  city  of  Law- 
rence was  exempted  from  the  operation  of 
all  conflicting  acts.  If  the  theory  of  a  tem- 
porary court,  conditioned  for  future  existence 
upon  the  will  of  the  electors,  be  accepted.  It 
would  follow  that  all  conflicting  laws  were 
temporarily  repealed,— that  Is,  their  opera- 
tion suspended  In  the  city  of  Lawrence  dur- 
ing the  existence  of  the  provisional  tribunal, 
—and  that  immediately  upon  its  dissolution 
they  came  again  Into  force  and  effect.  This 
could  not  be  tolerated  for  a  moment.  Law 
is  a  rule  of  action,  and  it  comes  into  being 
and  goes  out  of  being  In  obedience  only  to  the 


legislative  will,  and  during  the  time  of  its 
existence  it  is  not  the  subject  of  experiment, 
—of  trying  on  and  putting  off.  It  is  not  a 
thing  to  be  suspended,— to  be  hung  up  for  a 
day,  the  while  something  else  is  tried.  It 
can  be  gotten  rid  of  only  by  unconditional  re- 
peat 

As  stated,  however,  the  petitioner  urges 
that  section  8,  being  alone  objectionable  upon 
constitutional  grounds,  and  being  separable 
from  the  remainder  of  the  act,  may  be  elim- 
inated, and  the  other  sections  allowed  to 
stand.  It  is  true  that  parts  of  a  statute  re- 
pugnant to  constitutional  provisions  do  not 
nullify  the  whole  of  the  act  of  which  they 
are  a  part,  If  they  can  be  so  separated  from 
the  remainder  as  to  leave  a  complete  and  In- 
telligible whole.  This,  however,  is  not  true 
where  it  is  plain  to  be  seen,  from  the  entire 
act,  that  the  Inclusion  of  the  invalid  provision 
was  a  determining  Inducement  to  the  legisla- 
tive action.  If  It  Is  plain  that  the  legislature 
would  not  have  passed  the  valid  portions  of 
the  law  without  the  invalid  portion,  the  en- 
tire act  must  fall.  We  hold  it  plain  in  this 
case  that  the  legislature  Intended  section  8 
as  an  integral  portion  of  the^entlre  act;  that 
the  submission  of  the  question  of  the  estab- 
lishment of  the  court  to  the  voters  Inhered 
In  the  legislative  Intent,  and  was  one  of  the 
Inducing  causes  to  leg^lslatlve  action.  When 
the  legislature  has  declared  that  a  court 
should  be  established  In  the  event  that  the 
electors  approved  of  Its  establishment,  It  is 
not  to  be  supposed  that  It  intended  the  court 
to  be  established  irrespective  of  the  popular 
vote  provided  for.  It  would  be  absurd  to  say 
that  the  legislature  Intended  that  to  be  un- 
conditional which  It  has  expressly  made  con- 
ditional. We  are  aware  of  the  rule  which 
requires  courts  to  endeavor  to  harmonize  con- 
flicting portions  of  a  statute.  We  have  dili- 
gently endeavored  to  observe  the  rule  In  this 
case,  but  can  arrive  at  no  comprehension  of 
the  legislative  intent  In  the  enactment  of  this 
measure.  It  must  therefore  be  held  inoper- 
ative and  void,  because  of  the  absolute  con- 
tradiction between  its  principal  provisions. 
However  averse  the  courts  are  to  such  action, 
they  have  several  times  heretofore  been  com- 
pelled to  take  it  In  Hughes'  Case,  1  Bland. 
46,  it  was  said:  "When  an  act  of  assembly 
authorizes  an  object  to  be  attained,  and  the 
prescribed  course  of  attaining  it  is  deficient, 
that  of  the  forum  resorted  to  may  be  pnrsaed 
for  the  purpose  of  supplying  such  deficiency. 
If  the  deficiency  cannot  be  so  supplied  with 
propriety  and  effect,  then  the  court  applied  to 
can  have  no  Jurisdiction;  and.  If  It  cannot  be 
supplied  by  any  other  court,  then  the  act  ot 
assembly  must  be  treated  as  a  nullity,  be- 
cause of  there  being  no  tribunal  competent  to 
execute  It"  In  Drake  v.  Drake,  15  N.  C.  UO, 
a  portion  of  an  act  supposed  to  be  passed  for 
the  purpose  of  casting  descent  upon  Illegiti- 
mate children  was  held  to  be  Inoperative  and 
void,  because  of  the  failure  of  the  legislature 
to  make  manifest  the  persons  upon  whom  the 
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tlescent  was  cast.  In  Chaffee's  Appeal,  56 
Mich.  244,  22  N.  W.  871,  It  was  ruled  that 
"an  act  which  authorizes  a  municipal  body  to 
open  and  widen  streets  according  to  the  pro- 
cedure therein  prescribed,  and  then  prescribes 
no  procedure  for  cases  of  widening  streets, 
is  to  that  extent  inoperatlTe."  In  Ward  v. 
Ward,  37  Tex.  S8»,  it  was  ruled  that  "the 
act  of  November  1, 1871  (Pamph.  Acts,  p.  17), 
authorized  appeals  from  interlocutory  Judg- 
ments, orders,  or  decrees  thereafter  render- 
ed by  the  district  courts,  and  required  that 
such  appeals  be  regulated  by  the  law  regulat- 
ing appeals  from  final  Judgments  in  the  dis- 
trict court,  so  far  as  the  same  may  be  appli- 
cable thereto.  Held,  that  this  act  is  nugatory 
and.  void,  for  the  reason  that  the  statutes 
regulating  appeals  from  final  Judgments  are 
entirely  inapplicable  to  appeals  from  interloc- 
utory Judgments."  In  the  opinion  it  was  re- 
marked: "We  hesitate  to  consider  well  any 
Judgment  of  ours  which  declares  unconsti- 
tutional or  Told  any  act  of  the  legislature, 
I)aylng  due  deference  to  the  learning  and  wis- 
dom of  that  branch  of  the  government  But 
when  we  find  ourselves  totally  unable  to  ad- 
minister a  law  by  reason  of  its  uncertainty, 
.  or  ambiguity,  or  believe  It  to  be  unconstitu- 
tional, we  shaU  not  hesitate  to  discharge  the 
duty  which  the  law  devolves  upon  us.  We 
do  not  mean  to  say,  by  any  means,  that  the 
act  of  November  1,  1871,  is  unconstitutional, 
but  we  do  say  that  it  Is  nugatory  and  void 
for  want  of  some  adequate  provision  in  the 
law  to  carry  out  its  execution."  In  State  v. 
Partlow,  91  N.  C.  550,  a  statute  prohibiting 
the  sale  of  intoxicating  liquors  within  three 
miles  of  a  certain  named  church  in  a  certain 
named  county  was  considered.  There  were 
two  churches  of  that  name  In  the  county. 
The  act  was  held  inoperative  and  void  for 
lack  of  ascertainable  meaning.  Other  cases, 
bearing  more  or  less  directly  to  the  same  ef- 
fect might  be  cited.  These,  however,  are 
sufHclent  to  show  the  existence  of  the  rule 
we  have  Invoked.  Tbe  conclusion  is  that  the 
Justice  of  the  peace  had  Jurisdiction  over  the 
person  of  the  petitioner.  He  is  therefore  re- 
manded to  the  custody  of  the  respondent 
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WESTHEIMER  et  sL  v.  WEISMAN. 
(Supreme  Court  of  Kansas.    July  8,  1899.) 

SALB  OF  LIQUOR— ACTION  FOR  PRICB. 
The  BKent  for  a  firm  of  wholesale  liquor 
merchants  in  Missouri  took  an  order  from  a  cus- 
tomer in  Leavenworth,  Kan.,  for  a  barrel  of 
whisky.  The  order  was  conditional  on  its  ac- 
ceptance by  the  sellers  in  Missouri.  On  its  re- 
ceipt there  it  was  accepted,  and  the  liquor  de- 
livered to  a  common  currier,  addressed  to  the 
pnrchuser  at  Leavenworth,  who  paid  the  freight, 
and  received  it  at  the  latter  place.  The  pur- 
chaser intended  to  sell  the  liqnor  in  violation  of 
the  laws  of  Kansas.  Held  that,  while  the  af^ent 
was  amenable  to  the  pcnnlties  of  section  32,  c. 
101,  Gen.  St.  1807,  for  taking  the  order,  the 
sale  having  been  actnally  made  in  Missouri,  the 
case  is  within  the  rule  in  Feineman  v.  Sachs, 
V  Pac.  222,  33  Kan.  625,  and  Distilling  Co.  v. 


Nutt  10  Pac.  16S,  34  Kan.  724,  and  a  recovery 
for  the  purchase  price  of  the  whisky  may  be  had 
in  our  courts. 
(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Northern  de- 
partment Eastern  division. 

Action  by  Ferdinand  Westhelmer  &  Sons 
against  J.  J.  Weisman.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Reversed. 

John  H.  Atwood  and  W.  W.  Hooper,  for 
plaintiffs  In  error.  John  T.  O'Keefe,  for  de- 
fendant in  error. 

SMITH,  J.  Ferdinand  Westhelmer  &  Sons 
conducted  a  wholesale  liquor  business  at  St 
Joseph,  In  the  state  of  Missouri,  and  were 
authorized  under  the  laws  of  that  state  to 
sell  intoxicating  liquors.  In  1893  their  agent 
and  traveling  salesman,  who  was  a  resident 
of  Missouri,  came'  to  Kansas,  and  solicited  an 
order  from  the  defendant  In  error  at  Leaven- 
worth for  a  barrel  of  whisky,  subject,  how- 
ever, to  the  approval  of  the  plaintiffs  in  error 
at  their  place  of  business  in  Missouri.  After 
the  receipt  of  the  order,  the  latter  approved 
the  same,  selected  a  barrel  of  whisky  from 
their  stock,  delivered  it  on  board  cars  at  St. 
Joseph,  Mo.,  consigned  and  addressed  to  the 
defendant  at  Leavenworth.  The  same  was 
carried  by  rail  to  the  latter  place,  where  the 
defendant  paid  the  freight  and  the  liquor 
was  delivered  to  him  by  the  common  carrier. 
The  defendant  refused  to  pay  for  the  whisky, 
and  an  action  was  brought  in  the  court  below 
to  recover  the  price  thereof.  The  evidence  in- 
troduced by  the  defendant  tended  to  prove 
that  he  purchased  the  liquor  for  the  purpose 
of  reselling  It  unlawfully  in  Kansas.  Upoil 
these  facts  the  trial  court  gave  the  Jury  the 
following  instruction:  "If  the  Jury  l)elleve, 
from  the  evidence,  that  the  defendant  Weis- 
man, was  engaged  at  Leavenworth,  Kan.,  in 
the  unlawful  sale  of  intoxicating  liquors  at 
the  time  of  the  transaction  with  the  plain- 
tiffs; that  tbe  plaintiffs  reside  and  conduct  a 
wholesale  liquor  business  at  St.  Joseph,  Mo., 
being  authorized  under  the  laws  of  Missouri 
so  to  do;  that  the  plaintiffs  sent  their  agent, 
who  also  resided  in  Missouri,  Into  Kansas,  to 
solicit  orders  for  the  sale  of  liquors;  that  the 
agent  called  upon  the  defendant  at  Leaven- 
worth, Kan.,  and  secured  from  him  an  order 
for  a  barrel  of  whisky  at  the  price  sued  for, 
subject  to  the  approval  of  the  plaintiffs  at  St. 
Joseph,  who  thereafter  approved  the  same  in 
Missouri,  selected  the  barrel  of  whisky  from 
their  stock  there,  and  delivered  it  on  board 
the  cars  at  St  Joseph,  Mo.,  addressed  to  the 
defendant  at  Leavenworth;  and  that  the  rail- 
road company  afterwards  transported  the 
same  to  defendant  at  Leavenworth,  Kan.,  and 
he  paid  the  freight  charges  to  the  railroad 
company, — in  siich  case  you  should  find  for 
the  defendant."  There  was  a  verdict  and 
Judgment  for  the  defendant  Plaintiffs  below 
prosecuted  proceedings  in  error  to  the  court 
of  appeals,  where  the  judgment  was  afilrm- 
ed.    54  Pac.  332. 
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As  a  part  of  the  instructions,  tlie  trial  court 
read  to  the  Jury  section  32  of  chapter  101  of 
the  Generai  Statutes  of  1807,  which  reads: 
"Any  person  who  shall  talce  or  receive  any 
order  for  intoxicating  liquors  from  any  per- 
son in  this  state,  other  than  a  person  author- 
ized to  sell  the  same,  as  iu  this  act  provided, 
or  any  person  who  shall  directly  contract  for 
the  sale  of  intoxicating  liquors  with  any  per- 
son in  this  state,  other  ttian  a  person  au- 
thorized to  sell  the  same,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  therefor  as  pro- 
vided in  this  act  for  selling  intoxicating  liq- 
uors." The  plaintiffs  in  error  contend  for, 
and  almost  their  entire  brief  is  devoted  to  a 
discussion  of,  the  unconstitutionality  of  said 
section  32,  so  far  as  it  relates  to  nonresidents 
making  sales  in  Kansas,  in  that  it  infringes 
upon  the  right  of  congress  to  regulate  inter- 
state commerce.  It  Is  not  necessary,  how- 
ever, to  enter  upon  a  discussion  of  that  ques- 
tion In  our  view  of  the  statute;  It  was  held, 
in  Distilling  Co.  v.  Nutt,  34  Kan.  724,  10  Pac. 
163,  that  a  sale  of  intoxicating  liquor  by  a 
citizen  of  another  state  in  the  state  of  Kan- 
sas was  lawful,  to  the  extent  that  a  recovery 
for  the  purchase  price  of  the  liquor  might  be 
had  from  the  purchaser,  although  the  liquor 
was  purchased  for  the  purjwse  of  unlav»rful- 
ly  selling  the  same  in  this  state,  provided  t^.at 
the  seller  in  no  manner  participated  in  the 
unlawful  purpose,  and  did  not  derive  any 
benefit  from  any  of  the  illegal  acts  perpetrat- 
ed or  Intended  to  be  perpetrated  by  the  pur- 
chaser in  this  state.  Again,  in  Feineman  v. 
Sachs,  33  Kan.  625,  7  Pac.  222,  It  was  held  to 
be  not  enough  that  the  seller  linew  that  the 
purchaser  had  sold  liquors  in  violation  of 
law,  and  that  his  Intention  was  to  dispose  of 
those  purchased  in  the  same  way;  that  mere 
Icnowledge  of  an  illegal  purpose  of  the  buyer 
Is  not  sutUclent  to  invalidate  a  sale  made  in 
Missouri;  and  that  in  order  to  render  the 
sale  void,  and  defeat  a  recovery  of  the  pur- 
chase price,  there  must  be  some  participatlott 
or  interest  of  the  seller  in  the  act  Itself.  The 
penalty  of  section  32  above  quoted  is  inflicted 
upon  the  very  person  wlio  takes  or  receives 
an  order  from  any  person  in  this  state  not  au- 
thorized to  sell  liquor,  and  hence  the  agent  re- 
ceiving an  order  for  whisky  here  would  be 
amenable  to  the  penalties  of  the  law.  But 
it  would  be  beyond  the  power  of  the  legisla- 
ture to  make  persons  not  within  the  state 
subject  to  arrest  and  conviction  by  any  acts 
done  in  the  matter  of  sales  of  Intoxicating 
liquors.  Welsman,  the  purchaser,  was  not 
particei>s  eriminis  with  the  agent.  State  v. 
Cullins.  53  Kan.  100,  36  Pac.  o«.  The  statute 
can  only  apply  to  nets  done  here.  If  the  de- 
fendant in  error  had  gone  to  St.  Joseph,  Mo., 
and  bought  the  whisky,  having  it  shipped  to 
himself  at  Leavenworth,  it  could  not  be  claim- 
ed that  the  seller  had  violated  any  statute  of 
Kansas;  and  the  manner  of  its  purchase 
through  an  agent,  in  legal  effect,  was  the 
same  as  if  Welsman  had  gone  to  St.  Joseph, 


and  bought  there.  Nor  was  the  order  given 
by  Weisman  to  the  agent  different,  in  effect, 
from  a  purchase  made  by  letter  written  at 
Leavenworth  by  the  defendant,  and  mailed  to 
Westheimer  &  Sons  at  St  Joseph,  who,  on 
receipt  of  same,  approved  and  accepted  the 
order,  and  shipped  the  goods.  The  agent 
made  no  sale,  and  could  only  be  liable  under 
the  statute  for  the  taking  of  an  order  for  in- 
toxicating Hquor.  The  statute,  operating  only 
on  the  agent,  cannot  prejudice  the  rights  of 
Westheimer  &  Sons,  who  made  the  sale  in 
another  state.  The  agent  did  no  more  than 
make  an  offer  of  sale,  subject  to  the  approv- 
al of  his  house.  The  final  acceptance  of  the 
order,  and  the  consummation  of  the  sale,  oc- 
curred in  Missouri,  where  such  sales  were 
lawful.  Being  lawful  there,  a  recovery  of  the 
price  of  the  whisky  can  be  had  in  our  courts. 
Section  32  of  the  statute  having  no  extrater- 
ritorial force,  the  case  at  bar  falls  within  the 
rule  of  the  Feineman  and  Nutt  Cases,  above 
cited.  The  Judgment  of  the  court  of  appeals 
and  the  district  court  is  reversed,  and  a  new 
trial  ordered.    All  the  Justices  concurring. 


(60  Kan.  TTS)  . 

STATE  V.  O'SHEA, 

(Supreme  Court  of  Kansas.     July  8,  1899.) 

JUROR— QUALIFICATION— HOMICIDB—DTINO 
DECLARATIONS. 

1.  The  mere  fact  that  a  person  called  as  a 
juror  had  form(>d  or  expressed  an  opinion  that 
the  defendant  shot  and  killed  the  deceased  did 
not  disqualiry  him  as  a  juror,  where  the  shoot- 
ing and  killing  was  conceded  by  the  defendant, 
wlio  claimed  tuat  it  was  done  in  self-defense. 

2.  Dying  declarations  are  admissible  in  homi- 
cide cases,  but  they  are  restricted  to  the  act  of 
killing,  and  the  circumstances  immediately  at- 
tending the  act  which  form  a  part  of  the  res 
gestie.  Statements  relating  to  former  and  dis- 
tinct transactions,  not  immediately  connected 
with  the  killing,  cannot  be  received. 

3.  Declarations  consisting  of  conclusions,  opin- 
ions, and  beliefs,  which  would  not  be  received  if 
the  declarant  were  a  witness,  are  not  admisa- 
ble. 

4.  Such  declarations  may  be  contradicted  in 
the  same  manner  as  other  testimony,  and  may 
be  discredited  by  proof  that  at  or  about  the  time 
of  making  the  declaration  the  deceased  was  in 
a  reckless,  irreverent  state  of  mind,  and  fre- 
quently indulged  in  profane  language,  and  that 
lie  entertained  feelings  of  malice  and  hostility 
towards  the  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sedgwick  coun- 
ty;  D.  M.  Dale,  Judge. 

Patrick  O'Shea  was  convicted  of  an  assault 
with  Intent  to  murder,  and  appeals.  Be- 
versed. 

On  January  6,  1898,  an  Information  w&a 
tiled  iu  the  district  court  of  Sedgwick  county 
charging  Patrick  O'Shea  with  an  assault  on 
James  Dawson  with  Intent  to  kill  him.  A 
trial  of  the  charge  resulted  in  a  conviction 
and  a  sentence  to  the  penitentiary  for  a  term 
of  eight  years.  He  appealed  from  the  con- 
viction and  Judgment,  and  upon  a  review  In 
the  supreme  court  the  Judgment  was  reversed, 
and  a  new  trial  ordered.    State  t.  O'Shea.  SU 
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Kan.  593,  68  Pac  876.  Alter  the  reversal, 
and  on  September  13,  1898,  Dawson  died,  aft- 
er which  a  new  Information  waa  filed,  char- 
ging O'Shea  with  the  murder  of  Dawson.  At 
the  trial  the  state  offered  In  evidence  what 
purports  to  be  a  dying  declaration  of  Daw- 
son, and  the  court  admitted  the  greater  part 
of  the  same,  stating  that  the  excluded  part 
might  become  competent.  In  rebuttal.  The 
part  received  at  the  opening  of  the  trial  Is  as 
follows: 

Dying  statement  of  James  Dawson :  "Firm- 
ly believing  in  a  Qod  and  in  a  hereafter,  and 
realizing  and  believing  and  being  advised  by 
my  physician,  and  fully  realizing  the  same, 
and  being  convinced  that  I  am  mortally  wound- 
ed, and  that  I  am  about  to  die,  and  meet  my 
Creator,  I  desire  to  and  do  make  this  state- 
ment, rohieh  I  make  under  the  firm  belief  and 
with  the  knowledge  that  I  shall  never  recover, 
and  that  I  am  about  to  die:  In  the  afternoon 
of  November  14,  1897,  I  went  up  to  Paddy 
Shea's  place,  in  the  north  part  of  town,  as  I 
had  frequently  been  tliere  before,  and  spent 
some  ten  or  tvoelve  dollars  for  drinks,  and  be- 
came partly  intoxicated,  and  in  the  afternoon 
■we  had  a  little  difficulty,  in  which  a  gun  was 
accidentally  discharged, — how,  or  in  what 
manner,  I  do  not  know, — after  which  we  had 
gome  conversation  with  the  officer,  and  Sliea 
and  I  took  several  drinks,  and  we  were  friend- 
ly. We  had  no  difficulty,  that  I  remember  of> 
in  the  afternoon.  He  went  out  to  the  car  with 
me,  and  assisted  me  on  the  car,  and  asked  me 
to  come  back  again,  after  which  I  came  down 
town.  I  did  not  attempt  to  kill  or  harm  Shea 
in  any  manner  in  the  afternoon.  I  had  no 
cause  for  it.  Always  thought  we  were  the  best 
of  friends.  While  down  town,  I  first  missed 
my  pocketbook,  containing  some  three  hundred 
dollars,  and  I  went  back  to  Sliea's  place  in  the 
evening  after  it.  The  pocketbook  was  either 
taken  out  of  my  pocket  or  fell  out  of  my  pocket 
during  the  scuffle  in  the  afternoon,  and  I 
thought  Shea  had  it,  and  I  went  back  after  it. 
The  pocketbook  contained  three  hundred  dol- 
lars and  a  receipt.  Mr.  Shea  knew  that  I  car- 
ried the  money,  and  that  I  had  it  with  me  Sun- 
day afternoon.  Wlten  J  went  back  in  the  eve- 
ning, I  went  back  in  a  hack.  The  hack  drove 
up  to  the  front  door,  and  I  got  out.  Knowing 
it  was  Sunday  afternoon,  and'that  Paddy  did 
not  keep  the  front  door  open  Sunday,  I  went 
around  to  the  back  door,  and  knocked  at  the 
back  door,  and  a  voice  from  the  inside,  which 
I  recognized  to  be  Shea,  said,  'Wfto  is  there  f 
and  I  said,  'Ed.,'  as  Paddy  alu)ays  called  me 
Ed.,  and  I  was  recognized  and  called  by  the 
name  of  Ed.  frequently.  He  said,  'All  right; 
come  around  to  the  front  door.'  I  went  around 
to  the  front  door,  and  met  Officer  Gamble  at 
the  northeast  corner  of  the  building.  Gamble 
had  been  there  In  the  afternoon,  and  had  drank 
some  with  us.  As  I  stepped  upon  the  porch, 
the  door  was  opened  from  the  Inside,  and  I 


walked  In.  As  I  walked  In,  Paddy  stepped  up 
to  the  west  end  of  the  bar,  and  I  said,  'Paddy, 
I  lost  my  leather  this  afternoon'  (meaning  my 
pocketbook).  Paddy  said,  'What?'  I  said 
again,  'Paddy,  I  lost  my  leather  here  this  aft- 
ernoon, containing  my  money,'  and  he  said, 
'You  are  a  God  damned  lying  son  of  a  bitch,' 
and  pulled  his  gun  from  behind  him,  and  shot 
I  attempted  to  get  out  of  the  door,  but  the 
door  stuck,  or  I  could  not  open  It  quick 
enough,  and  as  I  was  trj'ing  to  open  the  door, 
and  get  out,  he  shot  me  again  in  the  back, 
and  I  fell  right  by  the  side  or  in  front  of  the 
door.  After  I  was  down,  he  gave  me  a  kick 
in  the  ribs,  which  broke  one  of  my  ribs.  At 
that  time  I  had  no  gun  with  me  at  all,  and  did 
not  attempt  to  shoot  Paddy,  but  attempted  to 
get  away  from  him.  AU  I  went  there  for  was 
my  money,  which  I  lost  tliere  in  the  afternoon. 
I  liad  always  thought  Paddy  and  I  were  the 
best  of  friends.  I  made  him,  a  present  of  a  re- 
volver in  the  afternoon  of  the  evening  he  shot 
me,  and  also  of  some  jewelry,  and  I  have  fre- 
quently spent  much  money  in  his  place,  and  he 
has  frequently  taken  me  around  town,  and  in- 
troduced me  to  various  people  as  his  schoolmate 
and  his  friend;  and,  to  far  as  I  know,  we 
were  friends.  I  never,  in  any  manner  or 
form,  to  my  knowledge,  attempted  to  harm 
Paddy.  I  had  no  reason  to  do  so.  At  the 
time  I  went  to  Shea's  place  Sunday  night,  I 
had  no  gun  with  me,  and  did  not  go  there  for 
any  other  purpose  other  than  to  get  my  pock- 
etbook and  my  money.  I  had  no  ill  will 
against  Paddy  at  all  at  the  time  he  sJiot  me, 
and  have  none  now  whatever,  except  to  regret 
that  he  has  shot  me  without  any  cause  or 
provocation  whate'oer.  I  did  say,  after  I  waa 
shot,  'Paddy,  what  did  you  do  this  for  f  I  also 
asked  him  if  I  had  any  legs.  I  do  not  know 
why  Paddy  sJiot  me  unless  he  did  not  want  me 
to  get  my  pocketbook  and  money  tliere.  I 
think  that  I  stated  all  that  I  remember  and 
recall  now  of  the  transattion,  at  least  all  that 
comes  to  my  mind  now,  and  I  moke  the  (d>ove 
and  foregoing  statement  without  malice  or  ill 
will  toward  any  one.  I  fully  realize  that  my 
life  is  about  ended,  and  that  I  am  about  to  go 
to  the  great  beyond,  and  that  I  am  on  my 
deathbed,  and  that  the  wound  that  I  received 
is  about  to  end  in  my  death,  and  that  I  am 
about  to  die ;  and  I  have  made  tlie  above  and 
foregoing  statement  with  full  realization  that 
I  am  about  to  die,  and  that  I  am  on  my  death- 
bed, and  shall  never  recover.  James  E.  Daw- 
son." 

Objections  were  made  to  the  reception  of  the 
declaration,  and  to  every  paragraph,  sentence, 
and  word  of  the  same,  and  special  complaint  is 
made  of  the  portions  of  the  declaration  which 
are  Italicized. 

After  the  testimony  of  the  defendant  had 
been  offered,  the  state  was  permitted  to  read 
the  remainder  of  the  dying  declaration,  which 
was  first  omitted,  and  which  is  as  follows: 
"The  nickel-plated  gun,  or  white  gun,  that 


Digitized  by 


Google 


972 


57  PACIFIC  REPOBTER. 


(Kan. 


Paddy  said  he  found  by  my  side,  teas  not  my 
gun,  and  I  never  had  it.  It  belonged  to  a  man  by 
the  name  of  Black  Jack.  I  never  told  McAHs- 
ter,  in  the  evening,  tliat  I  was  going  to  kill  Pad- 
dy, or  anything  to  that  effect.  I  did  not  have 
any  conversation  with  Mr.  McAlister  in  the 
evening  at  all.  Neither  did  I  tell  John  Herrig 
that  I  was  going  to  kill  Paddy,  nor  any  loords 
to  that  effect.  Neither  did  I  tell  any  person  at 
any  time  that  I  was  going  to  shoot  or  kill 
Paddy,  or  any  words  to  that  effect,  or  meaning 
that.  I  got  her  to  deed  her  interest  in  Paddy^s 
property  to  him  at  Paddy's  request.  After  I 
was  shot,  I  did  not  say  to  Paddy,  'Paddy,  you 
was  too  quick  for  me,'  or  words  to  that  effect. 
I  did  not  say  to  Paddy,  or  any  one  else.  'Pad- 
dy, I  do  not  blame  you  for  this.' " 

Objections  were  made  to  rulings  on  testi- 
mony preliminary  to  the  Introduction  oJ  the 
dying  declaration,  and  also  to  the  exclusion  of 
testimony  tending  to  discredit  and  Impeach 
the  declaration  itself.  The  trial  resulted  in  a 
conviction  for  murder  In  the  second  degree, 
and  the  defendant  was  sentenced  to  30  years 
In  the  state  penitentiary.    He  appeals. 

Adams  &  Adams  and  B.  R.  Vermilion,  for 
appellant  A.  A.  Godard,  Atty.  Gen.,  S.  B. 
Amidon,  and  J.  F.  Couly,  for  the  State. 

.TOHNSTOX,  J.  (after  stating  the  facts). 
The  first  objection  brought  to  our  attention 
In  this  review  Is  the  rulings  of  the  court  on 
challenges  of  persons  called  to  serve  as  Ju- 
rors. Some  of  them  stated  on  their  voir  dire 
that  they  had  formed  opinions  as  to  the  com- 
mission of  the  offense  charged,  but  it  appears 
upon  further  examination  that  the  opinions 
so  formed  did  not  extend  beyond  the  fact 
that  O'Shea  had  fired  the  fatal  shots.  The 
fact  that  Dawson  was  shot  by  O'Shea,  and 
that  death  resulted  from  the  shooting,  was 
not  disputed.  Throughout  the  trial  the  shoot- 
ing and  consequent  death  of  Dawson  was  con- 
ceded, and  the  claim  of  the  defendant  was 
that  the  act  was  Justifiable,  being  done  in 
self-defense.  Opinions  uima  .matters  not  In 
issue  do  not  disqualify  the  Jurors  entertain- 
ing them,  and  especially  where,  as  In  this 
case,  it  was  shown  that  they  had  not  formed 
or  expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant,  and  where  there 
was  nothing  indicating  that  they  could  not 
give  the  defendant  a  fair  and  impartial  trial. 
State  V.  Wells,  28  Kan.  321;  State  v.  Gould, 
40  Kan.  258,  19  Pac.  739;  State  v.  Wells,  54 
Kan.  16G,  37  Pac.  1005.  The  controlling  ques- 
tions in  this  case  arise  upon  the  admission  of 
statements  contained  in  what  is  termed  the 
"dying  declaration"  of  Dawson.  Objections 
which  are  deemed  to  be  sufficient  were  made 
to  every  part  of  the  dying  declaration,  and 
the  contention  is  that  many  of  the  statements 
were  mere  hearsay  conclusions,  and  such  as 
cannot  be  shown  in  a  dying  declaration. 
There  is  good  reason  for  the  complaint  that 
is  made.    Many  of  the  statements  are  in  rela^ 


tlon  to  former  transactions,  distinct  from  the 
act  of  killing.  Some  of  them  are  matters  of 
opinion  or  belief;  some  are  mere  conclu^ona 
as  to  a  motive  for  the  commission  of  the  of- 
fense; others  would  not  have  been  compe- 
tent if  mode  by  the  declarant  as  a  witness 
upon  the  stand.  Although  there  was  a  great 
deal  of  testimony  as  to  the  killing,  and  the 
circumstances  connected  with  it,  probably  no 
testimony  produced  before  the  jury  was  so 
Impressive  and  telling  In  its  effect  as  the 
statement  contained  in  the  dying  declaration. 
It  Is  well  known  that  jurors  give  great  weight 
to  statements  made  by  those  conscious  of  im- 
pending death,  and  who,  without  hope  or  ex- 
pectation of  recovery,  are  supposed  to  be  free 
from  passion  or  prejudice,  or  any  motive 
which  would  induce  a  false  or  colored  state- 
ment It  cannot  be  said,  therefore,  that  the 
statements  claimed  to  have  been  made  by  the 
deceased,  and  which  were  erroneously  re- 
ceived, were  immaterial,  or  without  prejn- 
dice.  The  rule  admitting  such  declarations, 
made  without  sanction  of  the  oath,  not  in 
the  presence  of  the  defendant  and  where 
there  is  no  opportunity  for  cross-examinatipn, 
is  exceptional;  and,  because  it  cannot  be  sub- 
jected to  the  ordinary  tests,  it  is  necessarily 
restricted.  It  Is  limited  to  cases  of  homicide, 
and  is  confined  to  the  act  of  killing,  and  the 
circumstances  Immediately  attending  the  act, 
which  form  a  part  of  the  res  gestae.  State- 
ments relating  to  former  and  distinct  trans- 
actions, and  embracing  facts  and  circumstan- 
ces not  immediately  coimected  with  the  kill- 
ing, cannot  be  received.  Mere  concloslons, 
opinions,  and  beliefs,  which  would  not  be  re- 
ceived if  the  declarant  were  a  witness,  are 
not  admissible.  State  v.  Medlicott  9  Kan. 
257;  State  v.  Draper,  65  Mo.  335;  I«eli)er  y. 
Com.,  9  Bush,  11;  Starr  v.  Com.  (Ky.)  30  S.  W. 
^7;  State  v.  Sheiton,  47  N.  C.  360;  Nelson 
V.  State,  7  Humph.  &42;  Hackett  v.  Peoide^ 
54  Barb.  370;  Keyn(Hds  v.  Stete,  08  Ala.  502; 
State  V.  Baldwin,  79  Iowa.  714.  45  N.  W.  2»7; 
People  V.  Fong  Ah  Sing  (Cal.)  28  Pac.  233; 
Montgomery  v.  State,  80  Ind.  347;  Whart 
Cr.  Ev.  288;  1  Greenl.  Ev.  S  156;  10  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  376. 

The  statements  of  what  occurred  at 
O'Shea's  place  in  the  afternoon  before  the 
shooting  were  separate  and  distinct  trans.ic- 
tions,  and  manifestly  Inadmissible.  After 
these  occurrences,  Dawson  went  to  another 
part  of  the  city,  and  did  not  return  until  9 
o'clock  at  night  which  was  seven  or  eight 
hours  later  than  the  transactions  of  the  aft- 
ernoon. While  these  occurrences  may  be 
proper  testimony  for  some  purposes,  if  relat- 
ed by  competent  witnesses,  they  were  not 
Immediately  connected  with  the  Idlling,  and 
therefore  were  not  receivable  as  dying  dec- 
larations. As  said  in  Montgomery  v.  State, 
supra:  "Matters  which  do  not  form  part  of 
the  res  gestse  are  not  provable  by  dying  dec- 
larations. The  rule  Is  confined  to  a  statement 
of  the  circumstances  connected  with  the  fatal 
act  and  forming  part  of  the  same  transac- 
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tlon.  It  is  quite  well  settled  that  what  oc- 
curs before  or  after  the  act  has  been  done 
does  not  constitute  a  part  of  the  res  gestae, 
although  the  interval  of  separaticm  may  be 
very  brief."  The.  statements  related  to  the 
matter  of  motive,  and  state  of  feeling  be- 
tween the  parties,  and  were  In  direct  conflict 
with  the  testimony  given  on  behalf  of  the 
defendant.  Statements  to  the  effect  that  he 
had  with  hhn  In  the  afternoon  a  pocketl)oolc 
containing  $300;  that  defendant  Iincw  that 
he  caiTied  it,  and  had  it  with  him;  that  it 
was  either  taken  or  fell  out  of  bis  pocket  in 
the  afternoon,  and  that  he  thought  the  de- 
fendant bad  it;  that  he  went  back  at  night 
after  his  money,  etc.,— were  especially  preju- 
dicial, as  it,  in  a  certain  sense,  attributed 
to  the  defendant  the  taking  of  the  money, 
and  suggested  the  motive  that  the  defendant 
may  have  killed  Dawson  to  conceal  the  lar- 
ceny, and  to  prevent  the  recovery  of  the 
money.  The  statements  that  they  were 
friendly,  and  had  no  dlfDculty  in  the  after- 
noon; that  he  had  always  thought  that  he 
and  the  defendant  were  the  t)e8t  of  friends; 
that  he  liad  frequently  spent  much  money  at 
his  place,  and  had  been  taken  around  and 
introduced  by  the  defendant  as  a  schoolmate 
and  friend;  that  on  the  afternoon  of  the  day 
he  was  shot  he  made  him  a  present  of  a  re- 
volver, and  also  of  some  Jewelry,— were  whol- 
ly Inadmissible  as  dying  declarations,  within 
the  rules  stated  and  the  authorities  cited. 
From  these  statements  the  Jury  might  infer 
that  there  was  no  provocation  or  cause  for 
the  killing,  nor  any  reason  for  the  defendant 
to  shoot  In  self-defense.  Besides,  it  was  ob- 
jectionable in  form,  being  largdy  opinions, 
beliefs,  and  conclusions  which  would  not  have 
been  competent  testimony  in  the  first  in- 
stance if  given  by  Dawson  as  a  witness. 
Equally  objectionable  were  the  statements 
that  he  had  never  In  any  manner  or  form 
attempted  to  harm  "Paddy,"  nor  had  any 
reason  to  do  so,  that  he  had  no  gun  with  him, 
and  did  not  go  there  for  any  other  purpose 
than  to  get  his  pocketbook  and  money,  and 
that  he  was  shot  without  any  cause  or  provo- 
cation whatever.  The  statements  made  by 
him,  and  which  were  introduced  in  rebuttal, 
-contradicting  the  defendant  and  other  wit- 
nesses, formed  no  part  of  the  res  gestae,  and 
could  not  properly  be  included  in  a  dying  dec- 
laration. 

Testimony  tending  to  show  that  the  de- 
ceased frequently  used  profanity  to  the  nurses 
^nd  attendants  just  before  his  death,  about 
the  time  the  dying  declaration  was  made, 
was  offered  by  the  defendant,  and  was  ex- 
cluded. In  view  of  the  character  of  the  dec- 
laration, and  the  statement  by  him  that  he 
firmly  believed  in  a  God  and  in  a  hereafter, 
and  that  he  was  about  to  die,  and  meet  his 
Creator,  these  statements  were  competent  to 
-contradict  and  impeach  his  declaration.  The 
supreme  court  of  the  United  States  holds  that 
such'  declarations  may  be  contradicted  and 
impeached  in  this  manner.     It  decided  that 


such  "dedaratioua  by  no  means  import  abso- 
lute verity.  The  history  of  criminal  trials 
is  replete  with  instances  where  witnesses, 
even  in  the  agonies  of  death,  have,  through 
malice,  misapprehension,  or  weakness  of 
mind,  made  declarations  that  were  inconsist- 
ent with  the  actual  facts;  and  it  would  be  a 
hardship  to  the  defendant,  who  is  deprived 
of  the  benefit  of  cross-exautination,  to  hold 
that  he  could  not  explain  them."  In  the 
same  connection  the  court  stated  that  such 
declarations  "may  be  discredited  by  proof 
that  the  character  of  the  deceased  was  bad, 
or  that  he  did  not  believe  in  a  future  state 
of  rewards  or  punishment"  Carver  v.  U.  S., 
164  U.  S.  694,  17  Sup.  Ct  228.  In  Tracy  v. 
People,  97  lU.  101,  it  was  held  that:  "When 
dying  declarations  are  offered  in  evidence,  it 
is  competent  for  the  accused  to  show  by 
cross-examination  of  the  pec^le's  witnesses, 
or  by  other  witnesses,  that  the  deceased,  in 
making  the  statements,  was  in  a  reckless, 
irreverent  state  of  mind,  and  entertained  feel-, 
ings  of  malice  and  hostility  toward  the  ac- 
cused; and  proof  of  the  indulgence  In  pro- 
fane language  at  or  about  the  time  of  mak- 
ing the  statement  is  clearly  competent  for 
that  purpose."  See,  also,  State  v.  Elliott,  45 
Iowa,  486;  Com.  v.  Cooper,  5  Allen,  495; 
Goodall  y.  State,  1  Or.  333;  Rose.  Cr.  Bv.  35. 
Other  objections  were  made  to  the  rulings 
of  the  court,  but  we  discover  no  prejudicial 
error  in  them,  nor  do  they  require  special  con- 
sideration. For  the  errors  mentioned,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  justices  van- 
curring. 

(«0  Kan.  768) 
ATCHISON,  T.  &  S.  F.  BY.  CO.  v.  TAYLOR. 

(Supreme  Coart  of  Kansas.     July  8,  1890.) 

INJUET  TO  BMPLOTfi— DBFBCTIVE  AP- 
PLIANCES. 
A  railroad  car  became  broken  and  danger- 
ous to  handle  along  a  line  of  railway  where  thp 
common  law  of  the  master's  nonliability  for  in- 
juries to  his  servants  except  throngh  his  own 
negligence  obtained.  An  employe  of  the  rail- 
road company,  witbont  fault  upon  his  own  part, 
was  injured  in  handling  the  car.  There  was  no 
evidence  tending  to  show  knowledge  or  oppor- 
tunity to  acquire  knowledge  upon  the  part  of 
the  railroad  company  of  the  dangerous  condition 
of  the  car,  nor  any  evidence  as  to  how  long  it 
had  been  in  that  condition.  Bdi,  the  railroad 
company  is  not  liable  to  the  Injured  employ^. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
D.  M.  Dale,  Judge. 

Action  by  James  S.  Taylor  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Littlefield, 
for  plaintiff  in  error.  Amidon  &  Conly,  for 
defendant  in  error. 

DOSTER,  C.  J.  This  was  an  action  by 
James  S.  Taylor  against  the  Atchison,  Topeka 
&  Santa  F6  Railroad  Company,  to  recover 
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damages  for  bodily  injuries  negligently  Inflict- 
ed upon  bim  as  an  employ^  of  the  company 
In  the  territory  of  Oklahoma.  The  plaintiff 
was  a  brakeman  on  one  of  the  defendant's 
freight  trains.  His  train  was  going  north, 
and  had  stopped  at  the  city  of  Guthrie  to  do 
aome  switching  and  other  necessary  work. 
A  part  of  the  work  to  be  done  was  the  mov- 
ing of  some  freight  cars,  which  had  been  left 
standing  on  a  side  track  before  the  train  upon 
which  plaintiff  was  employed  arrived  The 
drawbar  at  one  end  of  one  of  these  cars  had 
been  polled  out,  so  that  it  could  not  be  coupled 
in  the  ordinary  way.  It  was  fastened  to 
another  car  by  means  of  a  chain,  which,  as 
arranged,  had  more  "slack,"  or  a  greater 
length,  than  should  have  been  allowed  to  it. 
The  plaintiff  did  not  observe  the  condition 
of  this  car,  nor  the  fact  that  it  had  been 
fastened  to  the  other  by  means  of  the  chain. 
In  the  performance  of  his  duties  he  was  riding 
upon  the  top  of  this  car  as  it  was  pushed  by 
the  engine.  The  engineer  stopped  quite  sud- 
denly. The  slack  of  the  chain  before  men- 
tioned ran  out  to  Its  full  length.  This  at  once 
arrested  the  motion  of  the  car,  causing  it  to 
rebound  in  the  opposite  direction.  This  unex- 
pected occurrence  threw  the  plaintiff  off  his 
ualance,  and  against  another  car,  causing  the 
rnjuries  of  which  he  complains.  The  negli- 
tience  charged  in  the  petition  was  that  of  the 
engine  men  in  stopping  the  engine  and  at- 
tached cars  with  unnecessary  suddenness. 
The  case,  however,  was  not  tried  upon  the 
theory  of  their  negligence,  but  was  tried  upon 
the  theory  of  the  negligence  of  the  railroad 
company,  as  master,  for  allowing  the  broken 
car  to  stand  upon  the  side  track  without  re- 
pair, and  without  warning  to  the  plaintiff  of 
Its  dangerous  condition.  Counsel  for  both 
parties,  in  their  briefs,  admit  that  the  case 
was  tried  upon  this  theory,  and  such  is  also 
manifest  from  the  record.  We  shall,  there- 
fore, paj'  no  attention  to  the  variance  between 
the  plaintiff's  petition  and  his  evidence.  The 
jury  found  a  verdict  in  the  plaintiff's  favor, 
and,  In  addition  thereto,  made  special  findings 
of  fact,  one  of  which  was  that  the  common- 
law  liability  of  the  master  for  injuries  re- 
ceived by  a  servant  In  his  employ  alone  ob- 
tained in  Oklahoma;  that  Is,  the  statutes  of 
that  territory  give  no  right  of  action  to  an 
employ^  for  injuries  negligently  Inflicted  up- 
on him  by  a  co-employ6  or  fellow  servant. 
The  jury  also  found  that  the  engine  men  were 
not  guilty  of  negligence  in  suddenly  stopping 
the  engine,  so  that,  even  If  they  were  to  be 
regarded  in  law  as  vice  principals,  or,  In  oth- 
er words,  as  the  master,  no  recovery  could  be 
had  because  of  their  conduct.  They  also 
found  that  "the  car  in  question  had  been  out 
of  repair  long  enough,  under  the  rules  of  the 
company,  for  the  servant  of  the  road,  whose 
duty  it  was  to  see  to  repairs,  by  the  exercise 
of  ordinary  care,  to  have  had  the  car  repair- 
ed." But  another  finding  stated  that  there 
was  no  evidence  as  to  how  long  the  car  In 
question  had  been  out  of  repair.    This  last- 


mentioned  finding  was  In  conformity  to  the 
truth.  There  was  no  evidence  as  to  the 
time  when  the  drawbar  pulled  out,  no  evi- 
dence as  to  the  time  when  It  had  been  chain- 
ed to  the  other  car,  no  evidence  as  to  when 
it  had  been  set  on  the  sdde  track  at  Guthrie, 
and  no  evidence  as  to  how  long  it  bad  re- 
mained there;  neither  was  there  any  evidence 
as  to  the  existence  of  any  rules  of  the  com- 
pany requiring  Its  servants  or  employfe  to 
observe  and  report  the  damaged  condition  of 
cars  from  which  a  presumption  of  previous 
knowledge  by  the  superior  employes  of  the 
company  coold  be  drawn.  At  the  tline  of  the 
trial,  but  not  at  the  time  of  the  accident,  the 
company  had  a  rule  upon  the  subject.  The- 
jury  also  found  that,  at  the  thne  of  the  ac- 
cident, it  was  the  duty  of  conductors  to  see 
that  cars  broken  as  the  one  In  question  was 
were  properly  chained  for  the  purpose  of 
switching  in  the  yards.  The  jury  also  spe- 
cially found  as  follows:  "Q.  11.  Were  any 
servants  or  agents  of  the  defendant  company 
guilty  of  negligence  directly  contributing  to 
plaintiff's  Injury?  A.  Yes.  Q.  12.  If  you  an- 
swer the  last  question  'Yes,'  state  what  was 
the  official  position  of  said  servants  or  agents 
of  defendant  company.  A.  Conductor.  •  •  • 
Q.  36.  Was  not  the  plaintiff,  and  all  other 
brakemen  and  conductors  on  the  division, 
hired,  among  other  things,  for  the  purpose 
of  chaining  up,  and  bringing  to  a  place  where 
they  could  be  repaired,  cars  In  which  the 
coupling  apparatus  had  become  so  defective 
that  they  could  not  be  repaired  by  the  train 
crew?  A.  Yes.  Q.  37.  Was  the  drawbar  In 
question  so  out  of  repair  that  it  could  not 
ordinarily  be  repaired  by  the  train  crew  of 
which  the  plaintiff  was  a  member?  A.  Yes. 
Q.  38.  If  you  answer  the  last  question  'No,' 
was  the  train  crew,  or  either  member  of  it. 
guilty  of  negligence  directly  contributing  to 
the  plaintiff's  injury  in  falling  to  repair  the 
drawbar?    A.  No  evidence." 

It  is  difficult  to  tell,  from  these  findings. 
whether  the  jury  meant  to  Impute  negligence 
to  the  conductor  of  the  train  with  which  the 
plaintiff  was  working,  or  the  conductor  of  the 
tiuin  in  which  the  car  became  broken,  and 
from  which  It  was  set  out  on  the  side  trade 
at  Guthrie.  It  is,  however,  to  be  assumed 
that  the  former  one  was  meant,  and  counsel 
on  both  sides  have  so  argued.  The  fact,  how- 
ever, as  shown  by  the  evidence,  wa»  that  this 
conductor  knew  nothing  whatever  about  the 
damaged  condition  of  the  car.  He  was  at  the 
station  house  at  the  time  the  accident  oc- 
curred, and  it  is  certainly  not  to  be  presumed 
that  his  duties  required  him  to  examine  this 
and  all  other  cars  his  subordinate  employes 
were  required  to  handle,  to  determine  for 
them  whether  such  cars  were  In  a  fit  and  safe 
condition.  One  of  the  jury's  findings,  and 
an  answer  made  by  one  of  the  witnesses, 
would  seem  to  charge  a  car  inspector  at  Ar- 
kansas City,  Kan.,  with  knowledge  of  the 
broken  condition  of  the  car  In  question;  but. 
■  from  the  whole  of  the  evidence,  it  is  plain- 
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that  his  knowledge  was  acquired  subsequent- 
ly to  the  time  of  the  accident.  The  case, 
therefore,  may  be  generalized  in  statement  of 
facts  as  follows:  A  railroad  car  became  bro- 
ken and  dangerous  to  handle  along  the  line 
of  defendant's  road,  where  the  common  law 
of  the  master's  nonliability  for  injuries  to 
his  servants,  except  through  his  own  negli- 
gence, obtained.  A  servant,  without  fault 
upon  his  own  part,  was  injured  In  handling 
the  car.  There  was  no  evidence  showing 
knowledge,  or  opportunity  to  acquire  knowl- 
cilfre,  upon  the  part  of  the  master  or  any  of 
his  vice  principals,  of  the  dangerous  condition 
of  the  car,  nor  any  evidence  as  to  how  long 
the  car  had  been  in  that  condition.  Under 
such  a  state  of  facts,  the  common  law  does 
not  hold  the  master  liable  for  the  servant's 
injuries.  The  rule  is  plainly  and  forcibly 
stated  in  Wood,  Mast.  &  Serv.  §  .382.  "The 
.servant,  seeljing  to  recover  for  an  Injury, 
takes  the  burden  upon  himself  of  establishing 
lu'gilgencc  on  the  part  of  the  master  and  due 
care  on  his  own  part,  and  he  is  met  by  two 
prraumptlons,  both  of  which  he  must  over- 
come. In  order  to  entitle  him  to  a  recovery; 
First,  that  the  master  discharged  his  duty  to 
him  by  providing  suitable  instrumentalities 
for  the  business,  and  in  keeping  them  in  con- 
dition; and  this  involves  proof  of  something 
more  than  the  mere  foct  that  the  injury  re- 
sulted from  a  defect  In  the  machinery.  It 
imposes  upon  him  the  burden  of  showing  that 
the  master  had  notice  of  the  defect,  or,  in 
the  exercise  of  that  ordinary  care  which  he 
.Is  bound  to  observe,  he  would  have  known 
of  it.  When  this  is  established,  he  is  met  by 
another  presumption,  the  force  of  which 
must  be  overcome  by  him,  and  that  is  that 
he  assumed  all  the  usual  and  ordinary  haz- 
ards of  the  business.  To  overcome  the  force 
of  this  presumption  he  must  show  that  the 
Injury  did  not  arise  from  an  obvious  defect 
in  the  instrumentalities  of  the  business,  or 
from  a  hazard  Incident  to  the  business,  but 
from  causes  that  were  previously  unknown 
I)y  him  to  exist,  or  from  extraordinary  causes, 
and  not  from  causes  that  he  ought  to  have 
foreseen,  and  can  be  fairly  said  to  have  as- 
sumed, or  some  legal  e.\cuse  for  taking  the 
risk,  if  known  to  him,  which  strips  his  act 
of  the  imputation  of  negligence,  and  over- 
comes the  presumption  that  he  voluntarily 
took  the  risk  upon  himself.  These  are  abso- 
lute burdens  Imposed  upon  the  servant,  and 
he  is  not  relieved  from  their  force  by  show- 
ing that  an  injury  resulted  to  him  in  conse- 
quence of  defective  or  improper  Instrumen- 
talities employed  in  the  business,  but  must 
go  further,  and  show  that  the  detects  pro- 
ducing the.  Injury  were  not  known  to  him, 
but  were  known,  or  ought  to  have  been 
known,  to  the  master,  or  that  he  i)erformed 
the  service  at  the  risk  of  the  master." 

To  supply  the  lack  of  evidence  in  such  cases 
as  this,  there  is  no  presumption  of  knowledge 


by  the  master.  In  actions  by  passengers 
there  Is  a  presumption  of  knowledge  by  the 
master— the  railroad  company— of  defective 
and  dangerous  conditions  of  its  machinery 
and  cars,  growing  out  of  its  ownership  and 
control  over  them;  but  not  so  In  the  case  of 
an  employ^  or  servant.  In  the  case  of  Rail- 
way Co.  V.  Salmon,  11  Kan.  83.  which  was  an 
action  by  a  railway  employ^,  the  district 
court  had  Instructed  the  Jury  as  follows:  "I 
instruct  you  that  the  mere,  naked,  unexplain- 
ed fact  of  a  collision  of  two  trains  of  cars 
operated  by  the  same  railroad  company  raises 
the  presumption  of  negligence  on.  the  part  of 
the  company."  This  was  held  to  be  error,  Mr. 
Justice  Valentine,  in  the  opinion,  saying: 
"All  of  this  would  have  been  correct  If  the 
deceased  had  been  a  passenger,  but  It  was 
certainly  Incorrect  If  tlie  deceased  was  only 
an  employ^  of  the  company.  The  said  colli- 
sion was  the  only  proof  of  negligence  on  the 
part  of  the  railroad  company  Introduced  on 
the  trlaL  A  collision  always  presumptively 
shows  negligence,  but  whether  negligence  of 
the  company,  or  negligence  merely  of  some 
one  or  more  of  its  officers,  agents,  or  em- 
ployes, is  the  Important  question  in  tliis  case. 
As  between  the  railroad  company  and  a  i>a8- 
senger,  the  negligence  of  any  officer,  agent, 
employe,  or  servant  of  the  company  Is  the 
negligence  of  the  company  itself;  but,  as  be- 
tween the  railway  company  and  one  of  its 
employes,  the  negligence  of  another  employe 
—a  co-employe— Is  not  at  all  the  negligence 
of  the  company.  Dow  v.  Railway  Co.,  8  Kan. 
642.  Therefore,  while  a  collision  presump- 
tively proves  negligence  on  the  part  of  the 
company,  aa  between  the  company  and  a  pas- 
senger, yet  it  never  proves  negligence  on  the 
part  of  the  company,  as  Ijetween  the  company 
and  one  of  Its  employes.  It  is  a  general  rule 
that  one  employe  does  net  represent  the  prin- 
cipal any  more  than  any  other  employe,  and 
negligence  between  co-employ6s  Is  not  at  all 
the  negligence  of  the  principal.  This  rule  has 
Its  exceptions.  As  to  railroad  companies,  the 
general  manager,  the  general  superintendent, 
the  general  officer  for  the  employment  or  dis- 
charge of  the  other  agents  and  servants  of 
the  railway  company,— indeed,  any  other  gen- 
eral officer, — would  probably  be  the  represen- 
tative of  the  company,  and,  in  fact,  the  com- 
pany, as  between  the  company  and  all  other 
persona;  whether  such  persons  were  employes 
or  not.  But  proof  of  a  collision  does  not  at 
all  show  negligence  on  the  part  of  any  one  of 
these  general  officers.  It  tends  more  properly 
to  show  negligence  on  the  part  of  the  brake- 
man,  the  fireman,  the  engineer,  the  conductor, 
or  some  other  inferior  officer  or  servant  of 
the  company,  who  has  a  more  close  and  direct 
connection  with  the  collision."  The  principle 
thus  decided  is  applicable  to  the  case  before 
us.  The  Judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  ordered.  All  the  Jus- 
tices concurring. 
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(CO  Kan.  770) 

SHBAPP  T.  HUSTED  et  al. 
(Supreme  Court  of  Kansas.    July  8,  1899.) 

ATTORNMENT  BT  TENANT-<IUIET1NG  TITLE. 
A  tenaut  of  an  owner  of  the  fee-simple  ti- 
tle to  real  estate,  upon  being  shown  a  tax  deed 
to  the  property,  regular  on  its  face,  attorned  to 
the  holder  of  said  tax  deed,  and  thereafter  rec- 
ognized the  latter  as  his  landlord.  Udd,  that 
the  tenant  was  not  estopped  from  so  doing,  and 
that  the  possession  obtained  by  the  holder  of  the 
tax  deed  was  sufficient  for  the  purposes  of  an 
action  to  quiet  title  under  section  1,  c.  96,  Gen. 
St.  1897. 
(Syllabus  by  the  CJourt) 

Error  from  court  of  appeals,  Northeru  de- 
partment. Eastern  dirision. 

Action  by  John  M.  Sheaff  against  James  D. 
Husted  and  othefs.  Judgment  for  defendants 
was  atUrmed  by  court  of  appeals  (55  Pac. 
507),  and  plaintiff  brings  error.    Reversed. 

L.  P.  Bird,  for  plaintiff  In  error.  Thos.  J, 
White,  for  defendants  In  error. 

SMITH,  J.  It  win  be  decisive  of  this  case, 
to  determine  whether  a  tenant  of  the  owner 
of  a  fee-simple  title  to  real  estate  may  at- 
torn to  the  holder  of  a  tax  deed  regular  on  Its 
face,  but  voidable  for  the  reason  that  Illegal 
taxes  were  Inclndea  in  the  amount  of  the 
expressed  consideration  stated  In  the  same. 
The  plaintiff  below,  plaintiff  In  error  here, 
was  defeated  in  his  action  to  quiet  title  upon 
the  ground  that  he  was  not  in  possession  of 
the  property.  One  Barnes,  the  tenant  in  pos- 
session of  the  defendants  in  error,  after  a  tax 
deed  had  been  Issued,  recorded,  and  exhibit- 
ed to  him,  recognized  the  tax-deed  holder  as 
his  landlord;  and  the  plaintiff  below,  who 
was  the  grantee  In  such  deed,  alleged  this 
possession  as  the  basis  for  a  suit  to  quiet  his 
title  against  the  original  owners.  The  court 
of  appeals  held  (55  Pac.  507)  that  this  act 
of  attornment  on  the  part  of  the  tenant  was  a 
denial  of  the  title  of  the  landlord,  coming 
within  the  familiar  rule  that  the  tenant  can- 
not be  permitted  to  dispute  such  title.  We 
differ  from  the  court  of  appeals  in  the  appli- 
cation of  the  rule  to  the  facts  of  the  case  be- 
fore us.  The  plaintiff  in  error  held  a  tax 
deed,  which  was  regular  upon  its  face,  and  in 
substantial  conformity  with  the  form  pre- 
scribed by  section  197  of  chapter  158  of  the 
General  Statutes  of  1897.  When  presented 
with  this  title,  the  tenant  was  Justified  In 
recognizing  the  grantee  In  such  deed  as  the 
owner  of  the  property.  The  original  owner 
had  suffered  the  property  to  be  sold  for  taxes, 
and  his  delinquency  continued  until  a  tax 
deed  was  issued.  It  has  been  held  In  Smith 
V.  Cooper,  38  Kan.  44C,  16  PaC.  958,  that  a 
tax  deed  void  on  Its  face  conveys  no  title. 
The  tenant,  however,  by  an  examination  of 
this  deed,  could  see  that  It  conveyed  title, 
and  it  would  be  unreasonable  to  require  him 
to  examine  into  the  tax  proceedings  back  of 
the  deed,  and  make  his  right  to  attorn  de- 
pend on  their  regularity.  In  1  Wood,  Landl. 
&  Ten.  p.  497,  |  233,  it  is  said:    "In  all  cases 


It  Is  competent  for  the  tenant  to  show  that 
the  landlord's  title  has  terminated,  as  that 
the  premises  have  been  sold  imder  foreclosure 
proceedings,  under  execution,  or  for  taxes, 
or,  indeed,  that  the  title  of  the  landlord  has 
from  any  cause  expired.  See  Weichselbaum 
V.  Curlett,  20  Kan.  709;  Lyon  t.  Washburn. 
3  Colo.  201;  George  v.  Putney,  4  C!ash.  351. 
The  judgment  of  the  court  of  appeals  and 
the  district  court  is  reversed,  and  a  new  trial 
orderecL    All  the  Justices  concurring. 


In  re  STEWART. 


(CO  Kan.  781) 


(Supreme  Court  of  Kansas.    July  8,  1899.) 

WARRANT     OF     ARREST— SaFFICIENCY—PRB- 
LIMINARY   HEARING. 

1.  A  warrant  issued  by  an  examining  magis- 
trate for  the  arrest  of  a  person  charged  with  fel- 
ony is  sutflcient  if  it  designate  the  crime  by 
name.    Technical  averments  are  not  required. 

2.  The  accused  is  informed  of  the  criminal 
charge,  not  only  by  the  words  of  the  warrant, 
but  also  by  the  evidence  introduced  at  the  pre- 
liminary examination  by  the  state  in  support 
thereof.  Hence  an  objection  that  the  warrant 
shows  on  its  face  that  the  offense  is  barred  by 
limitation  is   unavailable. 

3.  State  V.  BaUey,  3  Pac.  769,  32  Kan.  83,  fol- 
lowed. 

(Syllabag  by  the  Court.) 

In  the  matter  of  the  application  of  George  A. 
Stewart  for  a  writ  of  habeas  corpus.  Writ  de- 
nied, and  petitioner  remanded. 

Wlnfield  Freeman  and  T.  J.  White,  for  peti- 
tioner. Hutchings  &  Keplinger,  for  respond- 
ent 

SMITH,  J.  The  petitioner,  (Seorge  A.  Stew- 
art, was  arrested  on  two  warrants  issued  by 
an  examining  magistrate  after  complaints  had 
been  duly  filed;  one  charging  forgery  of  two 
checks  upon  the  E^nsas  City  Savings  Bank, 
and  the  other  embezzlement  at  the  same  time 
and  place.     The  warrants  are  as  follows: 

"Warrant  State  of  Kansas,  Wyandotte 
County— ss.:  The  State  of  Kansas  to  any  Sher- 
iff or  any  Constable  of  the  State  of  Kansas: 
It  appearing  that  there  are  reasonable  grounds 
for  believing  that  at  the  county  of  Wyan- 
dotte, state  of  Kansas,  and  on  or  about  the  5th 
day  of  September,  A.  D.  1896,  one  George  A. 
Stewart  did  unlawfully  and  feloniously  falsely 
make  and  forge  a  check  which  purported  to  be 
and  was  drawn  on  the  Kansas  City  Savings 
Bank,  which  was  then  a  bank  Incorporated  un- 
der the  laws  of  the  state  of  Kansas,  which 
check  purported  to  be  drawn,  executed,  and 
signed  by  one  Peter  Peterson,  who  then  was  a 
depositor  in  said  bank,  and  a  creditor  thereof,  of 
which  check,  so  as  aforesaid  falsely  made  and 
forged,  the  following  Is  a  copy:  'Kansas  City, 
Kansas,  ,  189-.  The  Kansas  City  Sav- 
ings Bank,  pay  to  casli,  or  bearer,  $580.05  (five 
hundred  &  eighty  •»/ioo  dollars).  Peter  Pe- 
terson."— contrary  to  the  statutes  In  such  cases 
made  and  provided.  And  it  further  appearing 
that  at  the  county  of  Wyandotte,  state  of  Kan- 
sas, one  George  A.  Stewart,  on  or  about  the 
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24th  day  of  December,  1896,  flld  unlawfully 
and  feloniously  falsely  make  and  forge  a  cer- 
tain check  on  the  Kansas  City  Savings  Bank, 
which  was  then  a  bank  Incorporated  under  the 
laws  of  the  state  of  BZansas,  which  check  pur- 
ported to  be  drawn,  executed,  and  signed  by 
one  Peter  Peterson,  who  was  then  a  depositor 
in  said  bank,  and  creditor  thereof,  of  which 
check  so  as  aforesaid  falsely  made  and  forged 
the  following  is  a  copy:  'Kansas  City,  Kan- 
sas,   ,  189-.    The  Kansas  City  Savings 

Bank,  pay  to  cash,  or  bearer,  $9.16  (nine 
"/loo  dollars).  Peter  Peterson.'  And  It  fur- 
ther appearing  that  at  the  time  of  so  falsely 
making  and  forging  each  of  said  checl£s  the 
said  George  A.  Stewart  was  the  cashier  of 
said  bank,  and  that  for  the  purpose  of  con- 
cealing the  fact  of  said  checks  having  been 
so  falsely  made  and  forged  he  made  false  en- 
tries, as  if  made  In  the  regular  course  of  busi- 
ness, upon  the  books  o'f  said  bank,  showing  a 
payment  to  said  Peterson  of  the  amount  nam- 
ed in  said  checks,  respectively,  and  also  stamp- 
ed each  of  said  checks  as  having  been  paid, 
and  be,  the  said  George  A  Stewart',  did  there- 
by conceal  the  fact  that  said  checks,  or  ei- 
ther of  them,  had  been  falsely  made  and  for- 
ged, and  such  fact  remained  concealed,  and 
was  not  discovered  until  within  three  months 
last  past:  You  are  therefore  commanded  forth- 
with to  arrest  said  George  A.  Stewart,  and 
bring  him  before  me  of  said  Wyandotte  coun- 
ty, to  be  dealt  with  according  to  law.  Witness 
my  hand  this  29th  day  of  March,  1899.  E.  B. 
rfost,  Judge  City  Court,  Ist  Dlst,  Kansas 
City,  Kansas." 

"State  of  Kansas,  Wyandotte  County— bb.: 
The  State  of  Kansas  to  any  Sheriff  or  any 
Constable  of  the  State  of  Kansas:  It  appear- 
ing that  there  are  reasonable  grounds  for  be- 
lieving that  at  the  county  of  Wyandotte,  state 
of  Kansas,  and  on  or  about  the  5th  day  of 
September,  A  D.  1896,  one  George  A  Stew- 
art who  then  was  an  officer  and  the  cashier, 
^gent,  and  clerk  of  the  Kansas  City  Savings 
Bank,  which  then  was  a  corporation  organized 
under  the  laws  of  the  state,  did  unlawfully  and 
feloniously  embezzle  and  convert  to  bis  own 
use,  without  the  assent  of  said  bank,  valuable 
effects,  consisting  of  money,  l>ank  bills,  and 
treasury  notes  belonging  to  said  bank,  of  the 
value  of  fire  hundred  and  ninety  dollars  and 
seventy-one  cents,  which  had  come  Into  his 
possession  and  under  his  care  by  virtue  of  said 
official  trust,  and  by  virtue  of  his  employment 
as  such  agent  and  clerk,  and  that  at  said  time 
and  place  he,  the  said  George  A  Stewart, 
made  false  entries  upon  the  books  of  said 
bank  showing  the  payment  of  the  amount  so 
as  aforesaid  taken  to  Peter  Peterson,  who  was 
a  depositor  In  said  bank,  and  who  had  that 
amount  on  deposit  In  said-  bank,  and  was  a 
creditor  of  said  bank  to  that  amount,  and 
also  prepared  and  attached  the  purported  slg^ 
natures  of  said  Peterson  to  checks  for  said 
amount,  and  stamped  the  same  as  having  been 
paid,  and  deposited  said  checks  so  stamped, 
and  by  such  false  entries  and  checks  and  by 
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such  stamping  he  concealed  tbe  fact  of  the 
commission  of  said  crime,  so  that  such  fact 
was  not  discovered  until  within  three  months 
last  past:  You  are  commanded  forthwith  to 
arrest  said  George  A.  Stewart,  and  bring  him 
before  me,  to  be  dealt  with  according  to  law. 
Witness  my  hand  this  29  day  of  Mch.  1899. 
£1.  B.  Pfost,  Judge  City  Court,  1st  District, 
K.  C,  Kansas." 

A  preliminary  examination  was  had,  and, 
after  hearing  the  evidence.  It  was  found  by 
the  magistrate  that  the  offenses  of  forgery 
and  embezzlement  had  been  committed,  and 
that  there  was  probable  cause  for  believing 
the  petitioner  guilty  of  the  commission  of 
the  same.  In  default  of  bail  he  was  commit- 
ted to  the  county  Jail.  Thereupon  he  peti- 
tioned this  court  for  a  writ  of  habeas  corpus, 
which  was  granted,  and  prays  for  bis  dis- 
charge from  custody.  The  warrants  follow- 
ed substantially  the  language  of  the  com- 
plaints. The  respondent  sheriff  set  out  the 
same,  together  with  the  complaints.  In  his 
return  to  the  writ;  and  the  petitioner  has 
demurred  thereto  upon  the  ground  that  said 
return  Is  not  sufticient  in  law  to  authorize 
bis  detention.  The  petitioner  contends  that 
the  offenses  charged  In  the  warrants  appear 
on  the  face  thereof  to  be  barred  by  the  stat- 
ute of  limitations.  It  will  be  noticed  that 
the  offenses  are  charged  to  have  been  com- 
mitted on  or  about  the  5th  day  of  September 
and  the  24th  day  of  December,  1896,  and 
would  be  barred  by  limitation  in  two  years 
from  that  time  unless  saved  by  some  excep- 
tion in  the  statute.  Section  33,  c.  102,  Gen. 
St.  1897,  reads:  "If  any  person  who  has  com- 
mitted an  offense  is  absent  from  the  state  or 
so  conceals  himself  that  process  cannot  be 
served  upon  him,  or  conceals  the  fact  of  the 
crime,  the  time  of  absence  or  concealment  is 
not  to  be  Included  in  computing  the  period  of 
limitation."  The  defendant  filed  a  motion  to 
quash  the  warrants  before  the  magistrate  upon 
the  ground  that  the  charge  of  forgery  did  not 
allege  an  intent  to  injure  or  defraud,  and  that 
no  demand  was  alleged  In  the  warrant  for  em- 
bezzlement We  will  consider  these  matters  In 
connection  with  the  allegations  <rf  the  warrants 
concerning  the  concealment  of  the  fact  of  the 
crime.  Counsel  for  petitioner  have  drawn  our 
attention  to  several  authorities,  principally 
from  the  state  of  Indiana,  to  the  effect  that 
the  words  of  said  section  of  the  statute  re- 
fer to  positive  acts  of  concealment  prevent- 
ing 'a  discovery  of  the  fact  of  the  com- 
mission of  the  offense,  which  must  be  nncon- . 
nected  with  the  fact  that  the  accused  was 
the  guilty  perpetrator.  This  construction 
seems  to  be  well  established  In  that  state. 
Jones  v.  State,  14  Ind.  120;  Robinson  v. 
State,  57  Ind,  113;  State  v.  Fries,  53  Ind.  489. 
It  is  unnecessary.  In  view  of  the  liberality 
with  which  warrants  are  construed  in  such 
cases,  to  determine  the  scope  of  section  33  of 
our  statute,  above  set  out.  Wart-ants  Issued 
by  justices  of  the  peace  and  other  examining 
magistrates  are  not  required  to  contain  foi- 
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mal  or  technical  langnage  in  setting  out  tbe 
olfense  charged.  In  the  case  of  State  r. 
Smith.  IS  Kan.  274-296,  It  la  said:  "To  hold 
that  the  warrant  of  a  justice  should  describe 
the  offense  as  accurately  as  the  information, 
would  in  most  cases  be  to  defeat  Justice. 
They  are  generally  unlearned  in  the  techni- 
calities of  the  law,  and  describe  tbe  offense 
in  general  terms,  while  the  information  is  ex- 
pected to  be  more  exact  In  its  terms,  and 
more  full  and  accurate  in  Its  statements." 
See,  also.  State  v.  Baker,  67  Kan.  541,  46 
Pac.  947.  Again,  in  State  y.  Bailey,  32  Kan. 
83-80,  8  Pac.  769,  It  was  held  that  on  a 
preliminary  hearing  It  was  not  necessary  for. 
the  papers  and  proceedings  to  be  technically 
regular  and  exact,  like  those  required  at  tbe 
final  trial;  nor  was  it  necessary  that  they 
should  set  forth  the  offense  In  all  its  details, 
and  with  perfect  and  exhaustive  accuracy; 
and  that  all  that  la  necessary  in  such  case 
Is  that  the  defendant  should  be  given  a  fair 
opportunity  to  know,  by  the  proper  prelim- 
inary examination,  the  general  character  and 
outlines  of  the  offense  charged,  and  that  de- 
tails and  technical 'forms  were  not  necessary 
to  be  set  fortb  In  the  papers.  The  petitioner 
calls  upon  ua  to  apply  the  same  scrutiny  to 
theae  warrants  that  is  to  be  given  to  an  In- 
formation when  attacked  by  a  motion  to 
qnadi.  Tbe  law  does  not  require  thi&  There 
is  an  attempt  In  the  warrants  to  charge  the 
commission  of  the  crimes,  and  the  charges 
were  sufficient  for  the  purposes  of  a  pre- 
liminary examination  to  Inform  the  defend- 
ant of  the  charge  against  him.  The  allega- 
tions of  concealment  are  sufficient  as  against 
this  demurrer  to  tbe  return  of  the  sheriff. 
The  warrant  charging  an  offense  constituting 
a  felony  rarely  contains  such  full  and  com- 
plete averments  as  are  required  of  an  in- 
formation, and  the  law  does  not  require  it 
It  would  have  been  sufficient  for  tbe  warrant 
to  have  set  out  the  offense  by  name,  as  con- 
templated by  the  form  contained  in  section 
87,  c  102,  Gen.  St.  1807,  without  averring  the 
exception,  bringing  the  time  of  its  commis- 
sion within  the  statute  of  limitations.  While 
tbe  examination  la  held  upon  the  warrant 
(Redmond  v.  State,  12  Kan.  172),  yet  its  aver- 
ments do  not  constitute  the  only  notice  to  be 
conveyed  to  tbe  defendant  of  the  nature  of 
the  crime  charged.  "Defendant  should  take 
notice  from  the  evidence  Introduced  by  the 
state  on  the  preliminary  examination,  as  well 
as  from  the  papers  in  the  case,  of  the  nature 
and  character  of  the  offense  charged  against 
him."    State  t.  Bailey,  supra. 

The  question  as  to  whether  a  prosecution 
for  a  crime  is  barred  by  tbe  statute  of  limita- 
tions is  one  of  fact,  to  be  determined  by  tbe 
Jury,  and  ought  to  be  submitted  to  them  un- 
der proper  instructions,  with  other  questions 
In  tbe  case.  In  re  Clyne,  52  Kan.  441-450, 
36  Pac.  23.  The  testimony  heard  at  the  ex- 
amination Is  not  before  us.  The  magistrate 
found,  as  a  matter  of  fact,  upon  the  evidence 
produced,  tbat  tbe  petitioner  did  conceal  tbe 


fact  of  tbe  crime.  This  being  true,  and  tbe 
purpose  of  a  warrant  being  for  tbe  detention 
of  persons  charged  with  crime  nntll  an  ex- 
amination can  be  had  concerning  the  charges 
made  therein,  we  are  not  permitted  to  give 
the  attack  upon  the  latter  that  technical  con- 
sideration demanded  by  the  petitioner.  The 
warrants  were  sufficient  for  the  purposes  in- 
tended, and  the  magistrate  had  Jurisdiction 
of  the  cases.  The  demurrer  to  the  return  wUl 
be  overruled,  and  the  prisoner  remanded  to 
the  custody  of  J.  W.  Longfellow,  tbe  aberiff. 
All  the  Justices  concurring. 


(g  Kan.  K.  816) 
RICHARDS  V.  HATDBN. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. B.  D.     July  13,  1899.) 
LIMITATIONS— ACKNOWLBDQUENT  OF  DBBT. 
In  order  that  a  written   "acknowledgment 
of  an  existing  liability,  debt,  or  claim"  may  oper- 
ate to  suspend  the  running  of  the  statute  of  Um- 
itatioD,    such    acknowledgment    mast   itself    be 
unqualified  and  direct,  and  not  dependent  for  its 
meaning  upon  some  oOier  writing,  or  upon  a  pos- 
sible construction  of  its  own  language. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Bourbon  connty; 
J.  S.  West,  Judge. 

Action  by  J.  H.  Richards  against  S.  F.  Hay- 
den.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

0.  E.  Benton,  for  plaintiff  In  err^,  W.  H. 
Btddle,  for  defendant  in  error. 

MILTON,  J.  After  a  fall  conslderatton  «t 
the  record  and  briefs  in  this  case,  we  are 
of  the  opinion  that  the  only  question  re- 
quiring decision  by  us  is  whether  the  statute 
of  limitations  barred  plalntltTs  right  of  re- 
covery upon  tbe  note  executed  and  delivered 
to  blm  by  tbe  defendant  The  action  was 
brought  more  than  five  years  after  the  ma- 
turity of  tbe  note.  To  avoid  tbe  bar  of  tbe 
statute,  tbe  plaintiff  pleaded  that  tbe  de- 
fendant bad  made  a  written  acknowledg- 
ment of  the  debt,  and  In  support  of  such  plea 
Introduced  a  letter,  which  the  defendant  ad- 
mitted he  bad  written  In  response  to  a  let- 
ter from  the  plaintiff  demanding  payment  of 
the  note  in  controversy.  Tbe  letter  Is  as  fol- 
lows: "Fort  Scott,  June  4,  1890.  J.  H.  Rich- 
ards, Esq.,  Gen'l  Atty.,  Ft  Scott,  Kansas- 
Dear  Friend:  Yours  of  the  5/31  received, 
and  in  reply  will  say  I  am  very  sorry  I  have 
not  the  money.  I  have  a  note  due  on  my 
home  since  last  Oct  of  $500.00,  and  I  have 
been  unable  to  pay  the  interest,  let  alone  the 
principal;  also  mortgage  due  hi  Eldorado 
July  1st  of  $435.00.  Do  not  see  bow  I  am 
going  to  meet  them,  but  will  have  to  do  the 
best  I  can.  Hoping  yon  are  improving  fast 
and  to  see  yon  out  in  a  short  time,  I  am 
yours,  truly,  S.  F.  Hayden.  P.  a  WUl  let 
yon  bear  from  me  In  a  short  time  as  to  what 
I  can  do."  Was  the  foregoing  letter  a  snfB- 
clent  "acknowledgment  of  an  ati«mi>j  yar 
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bllity,  debt,  or  claim"  to  toU  the  statute  of 
limitations?  Tlie  quesUon  is  not  free  from 
difficulty.  In  an  effort  to  anstrer  it  prop- 
erly, we  tiave  examined  many  cases,  and.  as 
a  result,  it  seems  that  the  only  precedents  of 
any  value  are  to  be  found  in  the  decisions 
of  our  supreme  court  In  Hanson  t.  Towle, 
19  Kan,  273,  the  court,  by  Justice  Brewer, 
said:  "A  mere  reference  to  the  indebtedness, 
although  consistent  with  its  existing  valid- 
ity, and  implying  no  disposition  to  question 
its  binding  obligation,  or  a  suggestion  of 
some  action  in  reference  to  it,  is  not  such 
an  'acknowledgment'  as  is  contemplated  by 
the  statute.  This  must  be  an  unqualified  and 
direct  admission  of  a  present  subsisting  debt 
on  which  the  party  is  liable,  and  which  he 
is  willing  to  pay."  The  words,  "and  which 
he  is  willing  to  pay,"  were  expressly  re- 
pudiated in  the  case  of  Elder  v.  Dyer,  26 
Kan.  604-611,  but  in  the  latter  case  Justice 
Brewer,  in  bis  explanatory  concurring  opin- 
ion, refers  to  the -foregoing  case  as  follows: 
"All  that  was  in  the  thought  of  the  court  at 
that  time  was  to  make  emphatic  the  idea 
that  an  acknowledgment  was  an  unequivocal 
admission  of  a  present  subsisting  liability." 
In  Gragg  v.  Barnes,  32  Kan.  310,  4  Pac.  276, 
the  court  said:  "In  the  case  of  Hanson  v. 
Towle,  19  Kan.  273,  it  was  held  that,  to  pre- 
vent the  running  of  the  statute  of  limitations 
upon  an  Indebtedness,  there  must  be  an  un- 
qualified and  direct  admission  of  a  present 
subsisting  debt  on  which  the  party  is  liable. 
This  part  of  the  opinion  has  never  been 
changed  or  modified,  and  is  the  law  of  the 
state  to-day."  We  have  reached  the  conclu- 
sion that  the  letter  written  by  the  defendant 
does  not  contain  an  unqualified  and  direct 
admission  of  a  present  subsisting  debt  on 
which  he  was  liable,  and  that  we  are  not  au- 
thorized to  add  anything  to  the  language  the 
defendant  has  employed.  We  hold  that,  to 
toll  the  statute,  a  written  acknowledgment 
must  Itself  be  unqualified  and  direct,  and  not 
dependent  for  Its  meaning  upon  some  other 
writing,  or  upon  a  possible  construction  of 
Its  language. 

As  to  the  contention  that  plaintiff  and  de- 
fendant were  partners,  or  joint  owners,  of 
the  corporate  stock  for  which  the  note  was 
given.  It  to  sufficient  to  say  that  the  conten- 
tion is  not  within  the  issues  as  pleaded,  and 
is  not  supported  by  the  facts  proven.  It  is 
also  inconsistent  with  another  contention  of 
the  plaintiff,  namely,  that  it  was  agreed  be- 
tween the  parties  that  the  stock  should  be 
held  by  the  plaintiff  as  collateral  security  for 
the  payment^  of  the  note,  and  should  be  de- 
livered to  the  defendant  only  upon  payment 
thereof.  With  reference  to  the  last-named 
contention,  It  may  be  said  that,  if  the  stock 
was  retained  as  collateral  security  for  the 
payment  of  the  note.  It  did  not  affect  the 
running  of  the  statute  against  the  note, 
since  the  plaintiff  could  have  sued  thereon 
at  any  time  during  the  five  years  next  after 
maturity  thereof,  without  first  tendering  the 


collateral  stodc  to  the  defendant  James  t. 
Hamilton,  2  Hun,  630.  See,  also,  Jones  t. 
Scott  10  Kan.  33.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed. 


(8  Kan.  A.  820) 
CARROLL  et  aL  v.  CHIPMAN  et  aL 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment B.  D.     July  13,  1809.) 

WITNESS— COMPBTBNCT— TRANSACTION   WITH 
DBCBDBNT. 
Section  333,  e.  96,  2  Gen.  St  1897,  which 
inrovides  that  "no  party  shall  be  allowed  to  tes- 
tify in  his  own  behalf  in  respect  to  any  transac- 
tion or  communication  bad  personally  by  such 
>  party  with  a  deceased  person,"  does  not  apply 
to  an  agent  of  a  party  to  the  action,  such  agent 
not  being  a  party  to  the  action,  nor  having  any 
legal  interest  in  the  result  of  it 
(Syllabus  by  the  Court) 

Error  from  district  court,  Miami  county; 
J.  T.  Burris,  Judge. 

Action  by  Dauiel  L.  Chlpman  and  others 
against  Frank  Carroll  and  wife.  On  the 
death  of  defendant  Carroll  the  action  was 
revived  against  his  widow  and  children. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

B.  P.  Simpson  and  W.  H.  Browne,  for 
plaintiffs  In  error.  John  C.  Sheridan,  W.  H. 
Sheldon,  and  F.  M.  Sheridan,  for  defendants 
in  error. 

SCHOONOVEB,  J.  Frank  Carroll  and  wife 
executed  their  note  and  mortgage  on  theli 
homestead  to  Daniel  L.  Chlpman.  It  is  now 
alleged  by  Chipman  that  at  the  time  of  the 
execution  and  delivery  of  the  note  and  mort- 
gage there  was  a  verbal  agreement  between 
Frank  Carroll,  the  mortgagor,  and  C.  W. 
Chandler,  the  resident  agent  of  Chlpman,  who 
negotiated  the  loan,  that  the  property  should 
be  Insured  for  the  benefit  of  Chlpman.  Before 
the  trial,  Frank  Carroll  died,  and  the  action 
revived  against  the  widow  and  children,  the 
plaintiffs  In  error.  At  the  trial,  0.  W.  Chand- 
ler, the  resident  agent  of  Daniel  Chlpman, 
was  called  as  a  witness  for  defendants  in  er- 
ror to  prove  that  at  the  time  the  loan  was 
made  and  the  mortgage  was  executed  Carroll 
agreed  to  keep  the  mortgaged  property  insur- 
ed for  the  benefit  of  the  mortgagee.  The 
plaintiffs  In  error  objected  to  his  competency 
as  a  witness  to  testify  in  that  respect  The 
trial  court  overruled  the  objection.  Of  this 
ruling  the  plaintiffs  in  error  complain.  Section 
333,  c.  95,  2  Gen.  St  1897,  provides  that  "no 
party  shall  be  allowed  to  testify  in  his  own 
behalf  In  respect  to  any  transaction  or  com- 
munication had  personally  by  such  party  with 
a  deceased  person."  The  question  presented 
is,  does  this  section  prohibit  6.  W.  Chandler, 
the  authorized  agent  of  Carroll  to  make  the 
contract  from  testifying?  The  tendency  of 
the  later  decisions  is  that  such  statutes  are  to 
be  literally  and  strictly  construed-  All  doubts 
should  be  resolved  In  favor  of  admitting,  and 
against  restricting,  the  evidence.    It  does  not 
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appear  fhat  Chandler  bad  any  legal  Interest 
in  tbe  result  of  the  suit.  He  was  not  testi- 
fying In  bis  own  behalf,  and  bad  nothing  to 
lose  or  gain  by  tbe  operation  and  effect  of 
the  judgment  to  be  rendered.  Gen.  St  Minn. 
1878,  c.  73,  {  8,  provides  that  "It  shall  not  be 
competent  for  any  party  to  an  action,  or  In- 
terested In  tbe  event  thereof,  to  give  ■  evi- 
dence therein,  of  or  concerning  any  conver- 
sation with,  or  admission  of,  a  deceased  or  In- 
sane party  or  person,  relative  to  any  matter 
at  issue  between  tbe  partiea,"  The  supreme 
court  of  that  state,  in  the  case  of  Darwin  v. 
Keigher,  45  Minn.  64,  47  N.  W.  314,  con- 
struing this  section,  says  that  "the  statute 
declaring  parties  to  actions  and  persons  in- 
terested in  tbe  event  thereof  to  be  incompe- 
tent to  testify  to  conversations  with,  or  ad- 
missions of,  deceased  parties  or  persons  rela- 
tive to  a  matter  in  issue"  does  not  apply  to 
an  agent  of  a  party  to  the  action,  such  agent 
not  being  a  party  to  the  action,  nor  having 
any  legal  Interest  In  the  event  of  it  The 
question  has  never  been  aubmitted  to  the 
supreme  court  of  this  state,  but  the  following 
authorities  throw  some  light  upon  tbe  ques- 
tion: Bank  v.  Beard,  55  Kan.  773,  42  Pac. 
320;  Shorten  v.  Judd,  58  Kan.  43,  42  Pac. 
337;  Murphy  t.  HIndman.  58  Kan.  184.  48 
Pac.  850;  Pulsifer  v.  Arbuthnot.  58  Kan.  380, 
53  Pac.  70.  Several  errors  are  assigned,  but 
they  are  not  sufficient  to  require  a  reversal 
of  the  case.  The  Judgment  of  the  district 
court  is  affirmed. 


9  Kan.  A.  822) 

FRANKHOUSBR  ▼.  NBALLT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.     July  13,  1800.) 
APPBAL-RBVIBW. 

Where,  from  tbe  special  fiodings  and  the 
general  verdict  it  appears  that  tbe  jury  disre- 
garded an,  instruction  given  by  the  trinl  court 
concerning  a  material  matter  in  Issue,  held,  that 
the  judgment  based  on  such  verdict  must  be  re- 
versed. Irwin  V.  'Hiompson,  27  Kan.  &13. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Judge. 

Action  by  J.  J.  Neaily  against  N.  Frank- 
houser.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Pleasant  &  Pleasant,  for  plaintiff  In  error. 
Isaac  Farley  and  L.  T.  Wilson,  for  defendant 
In  error. 

MILTON,  1.  In  this  case  3.  3.  Neaily  re- 
covered Judgment  before  a  Justice  of  the  peace 
of  Osage  county,  in  1890,  against  N.  Frank- 
houser,  who  was  then  sheriff  of  that  county, 
tbe  action  being  upon  an  implied  contract  for 
the  value  of  1,200  bushels  of  corn  Improperly 
seized  and  sold  by  the  sheriff  under  an  exe- 
cution against  W.  L.  Neaily,  W.  Z.  Neaily, 
and  George  W.  Neaily.  The  defendant  ap- 
pealed to  tbe  district  court,  where,  at  the 
June  term,  1800,  the  plaintiff  obtained  Judg- 


ment In  the  sum  of  $172.64.  That  Judgment 
was  reversed  by  the  supreme-  court  Frank 
taouser  v.  Neaily,  64  KaiL  744,  S9  Pac.  700. 
The  action  was  again  tried  in  the  district 
court  of  Osage  county  on  November  21.  1890, 
resulting  in  a  verdict  and  Judgment  for  the 
plaintiff  below.  The  defendant  filed  no  plead- 
ing. The  Jury  in  the  last  trial  allowed  $168 
for  the  value  of  1,200  bushels  of  com  at  14 
cents  per  bushel,  and  $59.36  as  interest  upon 
the  value  of  tbe  corn,  and  found  specially 
that  the  sheriff  levied  upon  and  sold  1,200 
bushels  of  corn,  while  tbe  sheriff's  return  up- 
on the  execution  showed  that  he  sold  945 
bushels  and  60  pounds  at  6  cents  per  boshel. 
The  Jury  also  found  that  tbe  value  of  the  com 
at  the  time  it  was  sold  was  14  cents  per 
bushel;  that  the  corn,  which  was  in  an  un- 
covered pile  In  a  pasture,  was  not  in  a  market- 
able condition  at  the  time  of  the  sale  by  the 
sheriff,  for  the  reason  that  a  herd  of  cattle  had 
broken  in  and  trampled  upon  the  com,  and 
had  eaten  a  considerable  quantity  thereof,  be- 
fore the  sale,  but  that  there  was  no  evidence 
as  to  bow  much  was  eaten.  There  was  evi- 
dence' that  the  plaintiff  accepted  from  the 
owner  of  tbe  cattle  which  had  damaged  t^e 
corn  a  certain  sum  in  settlement  of  the  claim 
for  such  damages.  Tbe  testimony  showed  tbe 
highest  market  value  of  marketable  corn  was 
14  cents  per  bushel.  Tbe  court  Instructed  the 
Jury  that  they  should  take  that  fact  Into  ac- 
count in  estimating  the  amount  of  the  plain- 
tiff's  recovery,  and  that  he  was  not  entitled 
to  recover  "more  than  the  value  of  the  com 
that  was  left,  and  in  its  said  damaged  con- 
dition." A  witness  for  the  defendant  testified 
that  the  cattle  were  at  the  com  four  different 
nights,  and  that  the  whole  pile  of  corn  was 
Injured,  and  that  from  300  to  400  bushels  were 
destroyed. 

While,  under  the  evidence,  the  plaintiff  was 
entitled  to  a  recovery  for  the  value  of  the 
com,  it  is  dear  that  some  of  the  special  find- 
ings of  the  jury  are  Inconsistent  and.  In 
certain  respects,  contrary  to  the  evidence.  It 
is  apparent,  also,  that  the  Jury  overlooked  or 
disregarded  the  court's  instruction  to  the  effect 
that  they  could  allow  for  the  value  of  the 
com  in  its  damaged  condition  only.  It  Is 
evident,  also,  from  the  general  verdict,  Uiat 
no  allowance  In  tbe  defendant's  favor  was 
made  on  account  of  the  money  received  by 
tbe  plaintiff  for  damage  done  to  the  com  by 
the  cattle.  As  the  record  stands,  we  are  un- 
able to  modify  the  Judgment  It  will  there- 
fore be  reversed,  and  the  cause  remanded  for 
a  new  trlaL 


(UscaL  sa 

BSTRELLA   VINBYARD   CO.   ▼.   BUTLER 

et  al.     (8.  F.  791.) » 
(Supreme  Court  of  California.    Jnne  24,  1880.) 

PLEADING— ELBCTTON—HrVIDENCB—PRINCrPAI. 

AND  AGENT— INSTRUCTIONS. 

1.  Where  a  complaint,  in  an  artioii  to  recover 

a  sum  of  money  due  from  a  sale  of  raisins  by 

defendants  for  plaintiff,  alleges  in  tbe  first  coimt 


1  Rehearing  denied  July  20^  18B8L 
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a  delivery  to  defendants  as  commission  agents 
under  an  agreement  to  make  returns  of  proceeds 
at  a  given  price,  and  the  second  connt  is  laid 
on  quantum  meruit,  and  the  tliird  connt  alleges 
an  agreement  to  sell  and  deliver  for  a  given 
price,  plaintifiE  is  not  obliged  to  elect  upon  wliich 
count  nc  would  go  to  trial. 

2.  Where  a  complaint  contains  an  allegation 
that  defendants  agreed  that  plaintifiE  would  re- 
ceive from  defendants  three  cents  a  pound  for 
each  pound  of  raisins  delivered,  testimony  of 
plaintiff's  agent  that  defendants  agreed  to  take 
the  crop,  and  give  three  cents,  or  see  that  plain- 
tiff got  three  cents,  a  pound,  or  probably  better, 
tends  to  sustain  the  allegation,  though  one  of  the 
defendants  testifies  that  no  such  agreement  was 
made,  so  that  a  finding  for  plaintiff  on  the  is- 
sue will  not  be  disturbed. 

3.  Where  a  contract  does  not  show  on  its  face 
that  the  person  named  was  acting  as  agent  of 
anybody,  and  no  reference  is  made  to  the  alleged 
principal,  and  on  trial  no  offer  is  made  to  prove 
that  the  person  named  in  the  instrument  was 
acting  for  the  alleged  principal,  and  with  his 
authority,  in  executing  the  contract,  and  the 
person  named  in  the  contract  testifies  that  he 
had  no  authority  to  sign  it  for  the  alleged  prin- 
cipal, such  contract  is  inadmissible  in  evi- 
dence against  the  alleged  principal. 

4.  In  an  action  to  recover  a  sum  of  money 
due  from  a  sale  of  raisins  by  defendants  for 
plaintiff,  where  there  is  evidence  that  the  agree- 
ment between  plaintiff  and  defendant  called  for 
raisins  of  a  good  quality,  and  there  is  evidence 
tending  to  show  that  the  raisins  were  sold  in  the 
F.  market,  and  were  to  be  delivered  at  F.,  evi- 
dence of  the  quality  of  the  raisins  and  of  the 
market  value  at  F.  is  admissible. 

5.  Instructions  upon  questions  of  fact  are 
properly  refused,  as  invading  the  prerogative  of 
the  jury. 

6.  A  refusal  to  give  an  instruction  covering  a 
certain  point  is  not  error,  where  such  point  is 
fully  covered  by  other  instnictions. 

7.  An  instruction  referring  to  a  contract,  it  be- 
ing impossible  to  say  whether  the  contract  re- 
ferred to  is  the  contract  alleged  by  plaintiff  or 
defendant,  is  properly  overruled,  as  being  mis- 
leading, and  of  no  aid  to  the  jury. 

Commissioners'  declsioa  Department  2.  Ap- 
peal from  superior  court,  Fresno  county. 

Action  by  the  Estrella  Vineyard  Company 
against  A.  B.  Butler  and  WlUlam  Forsyth, 
partners  under  the  style  of  the  Ralsln-Grow- 
ers'  Packing  Association.  From  a  judgment 
for  plaintiff,  and  an  order  denying  motl(Hi  for 
a  new  tilal,  defendants  appeal.    Affirmed. 

L.  L.  Cory,  for  appellants.  H.  H.  Welsh 
and  Geo.  B.  Church,  tot  respondent. 

CHIPMAX,  C.  Action  to  recover  the  value 
of  255,000  pounds  of  raisins,  alleged  to  be 
worth  f7,650,  on  account  of  which  plaintiff 
had  received  only  ?-l,090.82,  leaving  due  the 
sum  of  $3,559.18.  The  cause  was  tried  by  the 
court  with  a  Jury,  and  plaintiff  bad  a  verdict 
for  12,840,  upon  which  Judgment  was  enter- 
ed. The  appeal  Is  from  the  Judgment,  and 
from  an  order  denying  motion  for  a  new  trial, 
and  comes  here  on  a  statement  of  the  case. 
The  complaint  sets  forth  three  separate  causes 
of  action:  (1)  That  between  September  -1, 
1804,  and  January  1,  1895,  at  Fresno,  Cal., 
plaintiff  delivered  to  defendants  the  raisins 
In  question,  to  be  sold  by  defendants  as  com- 
mission agents  of  plaintiff;  and  that  defend- 
ants agreed,  In  consideration  of  said  delivery. 


and  prior  thereto,  that  plaintiff  would  receive 
from  defendants  for  the  sale  of  said  raisins  a 
price  not  less  than  three  cents  per  pound,  and 
that  defendants  would  account  to  plaintiff,  and 
pay  plaintiff  as  the  proceeds  of  said  raisins  a 
price  not  less  than  three  cents  per  pound.  (2) 
Alleges  the  delivery  of  the  raisins  at  the  re- 
quest of  defendants,  that  they  afterwards  sold 
the  same,  and  that  the  reasonable  value  there- 
of was  $7,650,  no  part  of  which  has  been  paid, 
except  $4,090.82.  (3)  Alleges  the  deUvery  ot 
the  raisins  to  defendant  upon  an  agreement 
that  they  would  pay  plaintiff  three  cents  per 
pound  therefor.  Defendants  answered,  specif- 
ically denying  moat  of  the  material  allegations 
of  the  complaint,  but  admitted  the  delivery  of 
the  raisins,  and  alleged  that  they  were  so  de- 
livered "to  be  handled,  marketed,  and  sold  by 
said  defendants  upon  commission,  and  aa  the 
agents  and  representatives  of  plaintiff,  upon 
commission."  In  an  amended  answer  defend- 
ants set  up  a  contract  In  writing,  dated  May 
11,  1894,  between  one  G.  W.  Taft  and  defend- 
ants, under  which  It  Is  alleged  that  the  raisins 
were  delivered  to  defendants,  and  not  other- 
wise. This  contract  provided,  in  brief,  that 
defendants  were  to  receive  the  raisins  In  the 
sweat  box,  and  pack  and  otherwise  prepare 
them  for  market,  and  sell  them  npon  a  com- 
mission of  5  pet  cent  of  the  proceeds  of  this 
sale. 

1.  Defendants  allege  error  In  refusing  their 
motion  to  compel  plaintiff  to  elect.  In  the 
first  connt  or  cause  of  action  plaintiff  alleges 
deUvery  to  defendants  as  commission  agents, 
under  a  specific  agreement  by  defendants  to 
make  returns  of  proceeds  at  a  given  price. 
The  second  count  is  laid  on  quantum  meruit. 
The  third  count  alleges  an  agn^eement  to  sell 
and  deliver  for  a  given  price.  Plaintiff,  upon 
such  complaint,  was  not  obliged  to  elect  Code 
Civ.  Proc.  §  427;  Cowan  ▼.  Abbott,  92  CaL 
100,  28  Pac.  213. 

2.  It  Is  claimed  that  "the  evidence  Is  Insuffi- 
cient to  sustain  the  allegation  that  defendants 
agreed  that  plaintiff  would  receive  from  de- 
fendants three  cents  a  pound  for  each  poimd 
of  raisins  delivered."  It  appears  from  the  tes- 
timony of  Taft  that  he  was  the  agent  of  plain- 
tiff, and  disposed  of  the  raisins  for  plaintiff. 
He  testified  that  he  spoke  to  William  Forsyth, 
one  of  defendants,  in  May,  1894,  about  raising 
some  money  on  plaintiff's  crop,  and  was  told 
that  defendants  would  supply  what  money 
they  wanted  If  defendants  were  allowed  to 
handle  the  crop.  Witness  replied:  "I  will 
give  you  a  show  at  it  If  you  will  do  as  well 
by  me  as  anybody.  He  says:  'All  right;  we 
will  give  you  the  $2,000,  and  take  a  crop  mort- 
gage on  the  crop.' "  The  crop  mortgage  was 
drawn,  and  Is  dated  May  14th,  and  witness 
sent  it  to  plaintiff  company  for  execution,  and 
It  was  executed  and  delivered,  and  was  record- 
ed May  24th.  He  testified:  "He  [Forsyth] 
handed  me  some  contracts  for  me  to  send  to 
the  company,  to  be  signed  by  the  president  and 
secretary.  I  sent  them  down  to  be  signed,  and 
they  were  signed  and  sent  back  to  me.    It 
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was  probably  a  week  before  they  came  back 
to  me.  After  they  came  back  from  Bakers- 
field  I  kept  them."  This  is  a  contract  similar 
In  form  to  that  under  which  defendants  claim 
they  received  and  handled  the  raisins.  It  was 
executed  by  plaintiffs,  but  the  evidence  is  that 
it  was  never  delivered  to  defendants.  This 
phase  of  the  case  will  be  noticed  later  on. 
Taf t  testified  that,  after  getting  the  money  on 
the  crop  mortgage,  be  did  not  see  Mr.  Forsyth 
until  August  As  to  what  then  took  place  he 
testified:  "I  saw  Mr.  Forsyth,  and  we  got  to 
talking  about  the  crop.  He  wanted  to'  know 
how  much  there  was  going  to  be,— wanted  to 
know  if  he  was  going  to  handle  it.  I  told  him 
that  he  would  handle  It  if  he  would  get  me 
Just  as  much  as  I  could  get  anywhere  else,  or 
a  little  better,  and  he  promised  me  that  be 
would  do  as  well  by  me  as  anyt>ody  else,  and 
a  little  better.  •  •  •  He  said  he  wanted 
the  crop,  knew  it  would  be  good,  knew  I  under- 
stood curing,  that  it  is  a  good  large  crop,  and 
that  he  wanted  it,  and  would  give  me  three 
cents,  or  see  that  I  got  three  cents  a  pound, 
and  probably  better.  He  said  he  had  got 
to  have  the  crop,— had  sold  500  cars,  and 
was  depending  on  these  large  crops.  I  says: 
'AU  right,  Colonel;  three  cents  is  what  I 
want,  and  that  is  what  I  am  figuring  on.' 
•  •  •  He  says:  'All  right,  Taft;  you  go 
ahead.'  I  Informed  the  company  of  the 
matter  by  letter.  I  subsequently  saw  the 
secretary  of  the  company,  probably  a  week 
or  ten  days  after,  and  before  the  raisins 
were  delivered."  The  deliveries  began  Sep- 
tember 22d,  and  continued  to  October  1st, 
amounting  to  255,000  jpounds.  The  testi- 
mony of  this  witness  was  that  the  agree- 
ment was  to  take  all  the  crop  of  good  rai- 
sins, and  that  all  that  were  delivered  were  of 
No.  1  quality.  There  was  other  evidence 
that  the  market  price  for  similar  raisins  at 
Fresno  ranged  from  2%  to  8  cents  per  pound. 
It  was  admitted  that  defendants  had  dis- 
posed of  all  the  raisins,  and  the  undenied 
allegation  of  the  verified  complaint  is  that 
they  had  made  returns  of  only  $4,090.92. 
Defendant  Forsyth  testified  that  he  made  no 
such  agreement  as  was  testified  to  by  the 
witness  Taft.  It  is  not  within  the  province 
of  the  court  to  say  which  one  of  these  wit- 
nesses the  jury  should  have  believed.  The 
evidence  of  plaintiff  tends  to  sustain'  the 
allegations  complained  of. 

3.  Defendants  offered  in  evidence  the  con- 
tract set  forth  in  the  answer,  but  the  court 
excluded  it,  and  defendants  excepted,  and 
claim  that  the  ruling  was  error.  As  this 
evidence  tended  to  show  an  entirely  different 
agreement  from  any  claimed  to  have  been 
made  by  plaintiff,  it  becomes  important  to 
determine  whether  the  court  erred  In  refusing 
the  evidence.  Defendant  Forsyth  testified  as 
to  the  advance  of  ?2,000  secured  by  mortgage, 
and.  continuing,  said:  "At  that  time  and 
place  certainly  there  was  something  said 
about  the  execution  of  some  papers  by  myself 
and  Mr.  Taft    He  was  to  indorse  the  Es- 


trella  Vineyard  Company's  note  for  $2,000 
after  he  had  signed  the  contract.  He  went 
with  me  to  the  office  of  Butler  &  Forsyth, 
.tnd  signed  the  contract  that  day.  (Paper 
handed  witness.)  That  Is  the  contract  Mr. 
Taft  signed  on  the  11th  day  of  ilay.  That 
is  George  W.  Taft's  signature.  I  saw  him 
sign  It"  Plaintiff' objected  to  the  admission 
of  the  contract  as  Irrelevant,  immaterial,  and 
incompetent,  and  on  the  further  ground  "that 
It  purports  to  be  an  Indenture  of  mutual  cove- 
nants, that  it  was  not  executed  by  the  party 
defendant,  and  that  it  has  never  been  de- 
livered." The  witness  continued:  "There 
must  have  been  two  papers  signed  at  that 
time.  There  Is  generally  the  duplicate  and 
this  one.  My  signature,  I  presume,  was  on 
the  other  one,— the  signature  of  Butler  & 
Forsyth.  There  were  two  papers.  I  handed 
one  to  Mr.  Taft  and  kept  the  other.  They 
were  Identical.  It  was  an  oversight  I  didn't 
sign  this  paper  before  yesterday.  I  didn't 
think  it  was  necessary.  I  had  Mr.  Taft's 
signature  on  that  document,  and  it  was  all  I 
supposed  was  necessary."  The  objection  was 
then  sustained,  and  defendants  excepted. 
This  agreement  is  dated  May  11,  1894,  and 
purports  to  be  between  George  W.  Taft,  of 
the  county  of  Fresno,  and  defendants. 
Throughout  the  contract  the  party  of  the  first 
part  Is  Taft  and  the  conditions  In  terms  are 
to  be  performed  by  him  on  the  part  of  firsl 
party,  and  the  agreement  is  signed,  "G.  W. 
Taft"  Forsyth  further  testified,  without  ob- 
jection: "The  contract  under  which  I  re- 
ceived those  raisins  Is  the  paper  marked 
T>efendant's  Proposed  Exhibit  No.  1'  (the  con- 
tract last  referred  to).  After  the  execution 
of  that  contract  I  never  entered  Into,  or  at- 
tempted to  enter  Into,  any  other  contract  with 
Mr.  Taft  In  relation  to  the  delivery  of  these 
raisins."  Upon  cross-examination  of  For- 
syth, plaintiff  handed  him  a  contract  dated 
May  16,  1894,  In  aU  particulars  Identical 
with  that  testified  to  by  Forsyth,  exeept  that 
the  party  of  the  first  part  is  plaintiff,  instead 
of  Taft  Forsyth  recognized  bis  signature 
to  the  contract  of  May  lOth,  but  was  unable 
to  remember  anything  about  its  execution. 
He  testified  that  he  had  "forgotten  all  about 
It"  As  to  the  contract  of  May  16th,  when 
asked  where  It  had  been  since  its  executi<m. 
Taft  testified:  "Part  of  the  time  at  my  ofllce. 
and  part  of  the  time  at  Mr.  Welsh's.  It  was 
never  delivered  to  Butler  &  Forsyth,  because 
I  had  instructions  from  the  company,  at  the 
time  they  sent  it  to  me,  not  to  deliver  It  unless 
it  was  for  the  best  possible  means  that  I 
could  do  In  the  way  of  disposing  of  the  rai- 
sins." He  had  already  testified  to  the  sub- 
sequent parol  agreement  of  August.  Taft 
further  testified:  "If  at  any  time  during  the 
month  of  May,  June,  or  July,  and  before  Au- 
gust 1.5th,  I  signed  a  raisin  contract  to  the 
Ralsln-Orowers'  Packing  Association.  I  had 
no  autliorlty  to  sign  it  from  the  company,"— 
and  in  that  connection  said:  "I  spoke  this 
morning  of  some  papers  having  been  drawn 
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and  sent  down  for  execution  to  Bakersfleld. 
They  were  contracts  between  Butler  &  For- 
syth and  tlie  plaintiff  corporation.  That  was 
a  little  after  this  chattel  mortgage  was  sent 
down.  I  think,  probably,  within  a  weelc" 
The  mortgage  was  dated  May  14th. 

Defendants'  counsel  claim  that  the  contract 
was  admissible  because  (1)  it  appeared  by  its 
terms  to  be  In  duplicate;  (2)  Taft  did  not 
deny  that  he  executed  it;  ^)  Forsyth  testified 
that  be  saw  Taft  sign  it;  (4)  that  Forsyth 
said  he  presumed  that  the  signature  of  Butler 
&  Forsyth  was  on  the  other  copy;  (5)  For- 
syth testified  that  defendants  received  the 
raisins  under  this  contract  The  general  rule, 
subject  to  some  exceptions,  is  that,  in  order  to 
bind  the  principal,  and  to  make  It  nls  con- 
tract, the  instrument  must  purport  on  its 
face  to  be  the  contract  of  the  principal,  and 
his  name'  must  be  inserted  in  it  and  signed  to 
it,  and  not  merely  the  name  of  the  agent,  even 
though  the  latter  be  described  as  agent  in 
the'  instrument,  or,  at  least,  the  terms  of  the 
instrument  should  clearly  show  that  the  prin- 
cipal is  intended  to  be  posltlTsly  bound  there- 
by, and  that  the  agent  acts  plainly  as  bis 
agent  in  executing  It  Story,  Ag.  1 147.  It  is 
not  necessary  to  point  out  the  distinction 
made  between  instruments  under  seal  and  not 
under  seal,  nor  to  show  what  classes  of  in- 
struments fall  under  the  exceptions  to  the 
rule.  There  was  nothing  on  the  face  of  the 
instrument  to  show  that  Taft  was  acting  as 
agent  of  any  person.  No  reference  whatever 
is  made  to  plaintiff  as  principal  or  otherwise, 
and  no  offer  was  made  to  prove  that  Taft  was 
acting  for  plaintiff,  and  with  its  authority,  in 
executing  the  contract.  It  was  not  enough  to 
show  that  defendants  received  the  raisins  un- 
der this  contract  It  was  necessary  also  to 
show,  or  offer  to  show,  before  It  was  admissi- 
ble to  bind  plaintiff,  that  the  latter  author- 
ized Taft  to  make  the  contract  or  the  plain- 
tiff delivered  the  raisins  to  defendants  with 
knowledge,  actual  or  implied,  that  the  con- 
tract was  so  entered  into  on  its  behalf.  As 
an  exception  to  the  general  rule  as  above  stat- 
ed, evidence  is  admitted,  not  to  contradict 
the  written  Instrument,  or  deny  that  It  binds 
the  person  whom  on  its  face  It  purimrta  to 
bind,  but  to  show  that  It  also  binds  another, 
because  the  act  of  the  agent  In  signing  the 
agreement,  in  pursuance  of  his  authority,  is 
In  law  the  act  of  the  principal.  Story,  Ag.  | 
160a  and  notes;  Id.  {  270  and  notes.  The  on- 
ly written  contract  of  which  there  is  any 
evidence  that  plaintiff  had  knowledge,  or 
signed,  or  authorized  to  be  signed,  was  the 
contract  of  May  16th;  and  as  to  this  contract 
the  undisputed  evidence  is  that  it  was  never 
delivered  by  plaintiff,  and  defendants  make 
no  claim  under  it,  and  Taft  testified  that  he 
bad  no  authority  to  sign  the  contract  of  May 
11th.  '^e  cannot  say  that  the  court  »red 
Is  excluding  the  latter  contract 

4.  The  tiial  court  admitted  evidence  of  the 
quality  of  the  raisins  under  the  first  cause  of 
action,' and,  generally,  of  their  market  value 


at  Fresno;  and  these  rulings  are  assigned  as 
error.  Taft  testified  that  the  agreement  call- 
ed for  raisins  of  good  quality,  and  we  think 
It  was.  competent  to  show  that  they  were 
such.  As  to  the  evidence  of  market  value 
at  Fresno,  we  think  It  was  admissible.  The 
evidence  tended  to  show  that  the  raisins  were 
sold  in  that  market,  to  be  delivered  at  Fresno. 
Taft  testified:  "I  did  not  know  what  he  was 
going  to  do  irlth  them  [the  raisins].  I  did 
not  know  that  they  were  to  be  shipped  on  con- 
signment Couldn't  tell  whether  to  ship  east, 
or  where.  •  ♦  •  I  did  not  care  what  they 
done  with  them."  There  was  evidence  tend- 
ing to  show  that  there  was  a  market  value 
for  raisins  at  Fresno,  and  several  witnesses 
testified  what  that  market  value  was.  The 
evidence  presents  a  different  case  from  that 
of  Pugh  V.  Porter  Co.,  118  Cal.  628,  30  Pac. 
770,  relied  upon  by  defendants,  in  which  the 
raisins  were  sold  to  be  marketed  at  Chicago. 
K.  The  court  instructed  the  Jury  on  its  own 
motion.  Thereupon  defendants  submitted  10 
additional  Instructions,  all  of  which  the  court 
refused  to  give;  and  this  is  assigned  as  er- 
ror. Our  attention  is  invited  to  the  sixth, 
seventh,  tenth,  eleventh,  fourteenth,  and  six- 
teenth. The  instructions  marked  7,  10,  and 
14  are  clearly  an  Invasion  of  the  prerogative 
of  the  jury,  being  instructions  upon  questions 
of  fact  The  sixth  gives  the  rule  as  to  bur- 
den of  proof,  upon  which  the  court  fully  in- 
structed the  jury.  The  eleventh  Instruction 
refers  to  a  contract  under  which  the  raisins 
are  assumed  to  have  been  delivered,  but  it  is 
impossible  to  say  whether  the  contract  refer- 
red to  was  the  contract  alleged  by  plaintiff 
or  by  defendant  As  offered,  the  Jury  could 
not  have  been  aided  by  the  Instruction,  and 
might  have  been  misled.  There  is  no  point 
In  the  sixteenth  Instruction  not  covered  by 
the  instructions  given  quite  as  favorably  as 
defendants  could  fairly  ask.  Indeed,  we 
think  the  court  erred,  if  at  all,  in  giving  In- 
structions under  which  the  Jury  could  render 
a  verdict  (as  it  evidently  did)  for  less  than 
the  contract  testified  to  by  Taft  would  have 
warranted.  It  is  advised  that  the  Judgment 
and  order  should  be  affirmed. 

We  concur:    HAYNES,  C.;   COOPER,  a 

TFjR  CtTRIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(12S  Cal.  272) 

DAKKOUGH  v.  HERBERT  KRAFT  COM- 
PANY BANK  et  al.    (Sac.  681.) » 
(Supreme  Court  of  California.    July  7,  1889.) 

SUBROGATION. 
Where  the  owner  of  premises  pays  off  a 
senior  lien,  without  actual  knowledge  of  the  ex- 
istence of  a  junior  lien,  it  will  be  presumed  that 
he  made  the  payment  for  his  own  benefit;  and 
for  the  protection  of  his  interests,  and  equity 
will  treat  such  owner  as  the  assignee  of  the  orig- 
inal senior  lienholder,  and  will  xevive  aad  ca- 
force  it  for  Us  benefit. 


*  Rehearing  denied  Angnst  6,  1890, 
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Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Tetiama  county. 

Action  by  C.  H.  Darrough  against  the  Her- 
bert Kraft  Company  Bank,  tlie  Banlc  of  Te- 
hama Ck>unty,  and  others.  A  demurrer  to 
the  complaint  -was  sustained,  and  from  the 
Judgment  plaintiff  appeals.    Reversed. 

Johnson  &  Chase,  for  appellant  Ooffman 
&  Coffman,  for  respondents. 

GRAY,  C.  A  demurrer  to  the  complaint  as 
amended  was  sustained.  Plaintiff  refused  to 
further  amend  his  complaint,  and  the  Judg- 
ment was  entered  against  him,  from  which  he 
appeals. 

From  the  complaint  and  amendments  there- 
to It  appears  that  on  May  13, 1883,  the  defend- 
ant Halley  executed  a  note  for  |1,050  to  the 
defendant  Bank  of  Tehama  County,  and  on 
the  same  date,  to  secure  the  payment  of  said 
note,  said  Ilalley  executed  a  trust  deed  of  cer- 
tain real  estate  to  the  defendants  Brown  and 
Cahoone,  as  trustees.  Thereafter,  and  on  the 
26th  of  April,  1886,  Herbert  Kraft  recovered 
and  docketed  a  Judgment  against  said  Halley 
for  ?6}1.71.  On  April  29,  1895,  this  Judgment 
was  assigned  to  defendant  the  Kraft  Compa- 
ny Bank.  On  the  13th  of  May,  1895,  appel- 
lant purchased  from  Halley  his  equitable  in- 
terest in  said  real  estate  for  $112,  receiving 
a  grant  deed  therefor,  under  which  he  has 
been  in  possession  of  said  premises  ever 
since.  On  May  15,  1895,  appellant  paid  the 
iMilance  due  to  the  Bank  of  Tehama  County 
on  said  note,  amounting  to  upward  of  $1,100, 
and  the  said  trustees  named  in  said  deed  of 
trust  made  a  deed  of  Teconveyance  of  said 
real  estate  to  appellant,  and  appellant  had 
the  same  duly  recorded,  and  the  note  was 
marked  "Paid"  by  the  bank,  and  surrender- 
ed to  Halley.  Appellant  paid  this  note  and 
took  this  deed  under  a  mistake  of  fact  He, 
knowing  nothing  of  the  Judgment  of  Kraft, 
believed  the  premises  to  be  free  from  that 
incumbrance.  Had  he  known  of  the  Judg- 
ment, he  avers,  he  would  have  taken  an  as- 
signment of  the  note,  and  directed  the  trus- 
tees to  sell  the  said  real  property  to  satisfy 
the  same.  Appellant  seeks  in  this  action  to 
be  treated  as  the  equitable  assi£paee  of  said 
note,  and  to  be  subrogated  to  all  the  rights 
that  the  Bank  of  Tehama  County  had  there- 
in and  in  said  trust  deed,  to  have  the  said 
real  property  sold  to  satisfy  said  note,  and 
to  have  the  rights  under  the  aforesaid  Judg- 
ment subordinated  to  appellant's  rights  under 
the  trust  deed  and  promissory  note,  and  also 
to  have  the  Herbert  Kraft  Company  Bank 
enjoined  from  selling  said  real  property  un- 
der execution  under  said  Judgment  It  ap- 
pears further  that  the  said  real  property  is  of 
less  value  than  the  amount  claimed  to  be  due 
to  appellant  as  equitable  assignee  of  said 
note. 

I  am  of  opinion  that  the  facts  stated  bring 
the  case  within  the  principles  laid  down  by 
this  court  In  Matzen  v.  Shaeffer,  C5  Cnl.  81,  8 


Pac.  92,  Shaffer  v.  McCloskey,  101  Gal.  576,  SB 
Pac.  196,  and  Hines  v.  Ward,  121  Cal.  115,  53 
Pac.  427,  and  that  the  demurrer  should  have 
been  overruled.  The  above  cases  seem  to 
hold  that  a  Junior  Uenholder  shall  derive  no 
advantage  over  a  senior  lien,  where  such  se- 
nior lien  has  been  paid  off  and  canceled  by 
the  owner  of  the  premises  to  which  the  liens 
attached  without  actual  knowledge  on  the 
part  of  such  owner  of  the  existence  of  such 
Junior  lien,  and  that  it  will  t>e  presumed  that 
such  owner  made  the  payment  for  his  own 
benefit,  and  not  for  the  benefit  of  the  Junior 
lienholder,  and  for  the  protection  of- his  in- 
terests equity  wiU  treat  such  owner  as  the 
assignee  of  the  original  senior  lienholder,  and 
WiU  revive  and  enforce  such  senior  lien  for 
his  benefit  The  cases  cited  above  treat  al- 
together of  mortgage  liens,  but  I  take  It  that 
the  same  doctrines  of  equity  therein  discuss- 
ed are  applicable  to  trust  deeds  given  to  se- 
cure the  payment  of  promissory  notes.  I 
find  this  same  doctrine  of  "equitable  assign- 
ment" applied  to  a  trust  deed  by  the  supreme 
court  of  Illinois  in  Young  v.  Morgan,  89  111. 
199.  In  that  case  the  court  held  that  where 
a  party  sold  land  subject  to  a  deed  of  trust 
which  was  a  prior  lien  to  that  of  a  Judgment 
the  purcliaser  assuming  the  payment  of  the 
debt  secured  by  the  trust  deed  as  a  part  of 
the  purchase  money,  and  the  purcliaser  paid 
the  same,  taking  a  release  of  the  trust  deed 
Instead  of  an  assignment  thereof,  in  equity 
the  lien  of  the  trust  deed  was  not  extinguish- 
ed in  favor  of  the  Judgment  creditor,  but 
that  the  purchaser  was  entitled  to  assert  the 
same  for  his  own  protection,  and  have  a  sale 
under  execution  issued  on  said  Judgment  set 
aside.  The  court  said  in  that  case:  "Th^ 
payment  of  the  debt  secured  by  the  trust  deed 
was  not  a  voluntary  payment  by  a  stranger, 
but  It  was  a  payment  which  appellant  was 
compelled  to  make  in  order  to  the  protection 
of  his  title  to  this  land  which  be  had  purchas- 
ed." Respondent  cites  Guy  v.  Du  Uprey,  16 
Cal.  197,  in  support  of  the  Judgment;  but 
that  case  differs  as  to  the  facts  from  the  case 
at  bar,  for  the  court  therein  say,  "The  person 
who  advanced  the  money  had  no  Interest  in 
the  payment  of  the  debt  or  the  release  of  the 
mortgage;"  and  further,  "He  was  fully  ad- 
vised of  the  facts."  In  the  case  under  con- 
sideration the  appellant  dearly  had  an  Inter- 
est In  the  payment  and  discharge  of  the  debt 
which  was  an  Incumbrance  upon  the  land  he 
had  bought,  and,  besides,  he  was  not  "ad- 
vised of  the  fact"  of  the  existence  of  the  sub- 
sequent Judgment  lien.  The  constructive  no- 
tice Inferred  from  the  docketing  of  the  Judg- 
ment is  of  no  value  here,  and  does  not  estop 
the  appellant  to  urge  that  the  note  was  can- 
celed and  not  assigned  because  of  his  mistake 
arising  out  of  an  absence  of  all  knowledge  as 
to  the  existence  of  the  Judgment  Sbaffer  t. 
McCloskey,  supra.  In  Persons  v.  Shaeffer.  65 
Cal.  79,  3  Pac.  94,  and  Richards  v.  GrifBth. 
92  Cal.  493,  28  Pac.  484,  cited  by  respondents, 
the  prior  liens  were  canceled  of  record  prior 
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to  the  time  the  subsequent  liens  attached,  so 
that  the  subsequent  llenholders  and  purchas- 
ers -wore  In  position  to  claim  the  rights  of 
bona  fide  purchasers  without  notice.  In  this 
case,  however,  no  such  claim  can  be  made, 
as  the  trust  deed  was  a  matter  of  record,  and 
the  land  had  not  been  redeeded  or  the  note 
paid  at  the  time  the  Judgment  was  docketed 
and  the  Judgment  lien  became  attached  to  the 
land.  Respondents  were  not  misled  to  their 
prejudice  by  any  act  of  appellant  and,  not- 
withstanding it  be  held  herein  that  the  ap- 
pellant is  entitled  to  the  relief  asked  in  bis 
complaint,  their  Judgment  lien  is  of  no  less 
Talue  to  them  on  that  account  than  when  it 
first  attached. 

Those  objections  to  the  complaint,  other 
than  such  as  are  based  on  the  ground  of  in- 
sufflciency  of  facts  to  show  a  cause  of  ac- 
tion, do  not  require  treatment  In  this  opinion. 
The  propriety  of  an  Injunction  is  not  here 
discussed.  For  the  foregoing  reasons,  I  ad- 
vise that  the  Judgment  be  reversed,  and  the 
cause  be  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer. 

We  concur:    BRITT,  C;   COOPER,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  overrule  the 
demurrer. 


(125  Cal.  276) 

CLARK  r.  ALLEN.    (L.  A.  487.) 

(Supreme  Court  of  California.     July  7,  1899.) 

RKAL-ESTATB  BROKER— TAKING  COMMISSIONS 

FROM  BOTH  PARTIES— EXCHANGE  OF  LANDS 

—NEW  TRIAIi— EVIDENCE— VARIANCE. 

1.  If  the  duty  of  a  real-estate  broker  Is  sim- 
ply to  bring  together  two  persons  who  desire  to 
exchange  their  lands,  and  the  broker's  entire 
duty  is  performed  when  he  has  brought  them 
together,  he  is  a  mere  middleman,  not  represent- 
ing conflicting  interests,  and  may  receive  com- 
pensation from  both  parties. 

2.  An  order  granting  a  new  trial  on  the  ground 
of  the  insufficiency  of  the  evidence  to  support 
the  findings  will  not  be  disturbed  on  appeal, 
■where  the  evidence  is  at  all  conflicting. 

3.  An  employment  of  a  real-estate  broker  to 
find  a  purchaser,  and  an  allegation  in  his  com- 
plaint in  an  action  for  commissions  that  a  pur- 
cliaser  was  found,  are  satisfied  by  evidence  that 
a  party  was  found,  with  whom  defendant  ex- 
changed lands, — especially  where  all  the  evi- 
dence introduced  that  tended  to  show  an  ex- 
change of  lands  was  offered  and  received  with- 
out objection. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county. 

Action  by  Thomas  M.  Clark  against  Charles 
W.  Allen.  From  an  order  granting  a  new 
trial  after  Judgment  for  plaintifF,  he  api)eals. 
Afllrmed. 

E.  A.  Rogers  and  B.  E.  Vickery,  for  appel- 
lant W.  A.  Harris  and  L.  T.  Eggers,  for  re- 
spondent 


GAROUTTE,  X  This  actitm  Is  brought  to 
recover  commissions  for  an  exchange  of  real 
estate.  Judgment  went  for  plaintiff,  and  a 
new  trial  was  granted  upMi  motion  of  defend- 
ant The  appeal  is  prosecuted  by  plaintiff 
from  the  order  granting  a  new  trlaL 

For  a  defense  to  the  action,  defendant 
claimed  that  plaintiff's  assignors,  the  brokers, 
received  compensation  for  their  services  from 
the  other  party  to  the  trade,  without  his  (de- 
fendant's) knowledge,  and  for  that  reason  be 
now  insists  that  the  brokers  are  barred  from 
recovering  any  compensation  from-  him.  Jn 
other  words,  It  is  claimed  that  the  law  will 
not  allow  the  brokers  to  act  as  the  agents  of 
both  parties,  and  a  contract  of  that  kind  for 
compensation  will  not  be  recognized  by  the 
courts.  As  a  general  principle,  this  conten- 
tion is  sound;  but  there  are  circumstances 
where  a  party  may  act  for  two  persons,  and 
charge  compensation  from  both  for  his  serv- 
ices. If  the  duty  of  the  broker  was  simply 
to  bring  together  two  men  who  desired  to  ex- 
change their  lands,  and  the  broker's  entire 
duty  was  performed  when  he  had  brought 
the  two  men  together,  then  we  see  nothing 
against  good  morals  and  a  sound  public  pol- 
tey  in  allowing  compensatlMi  to  the  broker 
from  each  of  the  parties.  In  such  a  case  the 
broker  Is  In  no  sense  representing  conflicting 
interests.  He  has  nothing  whatever  to  do 
with  the  trade.  Under  the  contract  his  ad- 
vice and  assistanxK  to  either  party  are  not 
called  for.  Upon  the  state  of  facts  here  as- 
sumed, the  broker  may  be  termed  a  "middle- 
man," and  not  an  "agent"  In  the  strict  sense 
of  the  term.  In  speaking  to  such  a  state  of 
facts,  the  court  said  in  Manders  v.  Craft  3 
Colo.  App.  239,  32  Pac.  837:  "In  this  case 
there  was  technically  no  purchase  or  sale. 
No  money  passed.  It  was  an  exchange  of  one 
kind  of  real  estate  for  another.  With  the 
prices,  details,  and  trade,  the  agent  had  noth- 
ing to  do,  and  the  arrangement  was  that  he 
should  not  have.  His  sole  action  and  employ- 
ment terminated  with  bringing  the  parties 
together,  which  he  did.  The  trade  was  made 
by  the  parties.  Consequently  the  agent  Is 
not  obnoxious  to  the  charge  of  double  em- 
ployment under  the  law.  There  was  nothing 
in  the  relation  of  the  agent  to  either  to  pre- 
vent compensation  from  both,  if  both  agreed 
to  pay."  In  Green  v.  Robertson.  84  Cal.  76, 
28  Pac.  440,  this  court  said:  "The  matters  set 
up  in  the  answer  as  to  the  employment  of 
plaintiff  by  Tucker  do  not  constitute  a  de- 
fense. The  plaintiff  made  no  bargain  for  the 
sale  of  the  prc^erty.  He  was  not  authorized 
to  make  a  bargain.  He  undertook  to  bring 
the  buyer  and  seller  together,  and  he  did  so. 
They  made  their  own  bargain,  and  after 
plaintiff  had  rendered  his  services  and 
brought  them  together,  and  after  they  had 
made  their  bargain,  the  defendant  executed 
the  Instrument  in  suit" 

If  the  brokers  in  this  case  were  merely 
middlemen,  as  in  the  cases  above  cited,  tho 
defendant  could  not  defeat  plaintUTs  cause 
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of  actlcMi  npon  the  ground  that  the  other 
party  to  the  exchange  of  property  had  paid 
him  a  fee  for  the  services  rendered.  This 
question  was  essentially  one  of  fact,  and  one 
upon  which  the  trial  court  found  In  favor  of 
plaintiff.  Tet,  while  the  evidence  was  ample 
to  support  such  a  finding,  there  was  some  evi- 
dence to  the  contrary,— possibly  sufficient  evi- 
dence to  Justify  a  finding  the  other  way,  If 
one  had  been  made.  The  new  trial  appears 
to  have  been  granted  upon  the  ground  of  the 
Insufficiency  of  the  evidence  to  support  the 
findings;  and,  where  the  evidence  Is  at  all 
conflicting,  we  cannot  disturb  the  order  which 
grants  the  new  trial.  For  these  reasons  the 
order  appealed  from  must  be  affirmed. 

By  the  brokers'  contract  with  the  defend- 
ant in  this  case,  they  were  employed  to  make 
a  "deal"  for  him  respecting  a  certain  piece 
of  property.  By  plaintiff's  complaint,  he  al- 
leged that  under  this  contract  the  brokers 
procured  a  purchaser  able  and  willing  to  pur- 
chase the  land.  Under  the  contract,  and  un- 
der this  allegation  of  the  complaint,  evidence 
was  introduced  showing  an  exchange  of  land, 
rather  than  a  purchase.  We  do  not  deem 
such  evidence  at  variance  either  with  the 
terms  of  the  contract  or  with  the  allegations 
of  the  complaint.  An  employment  to  find  a 
purchaser  and  an  allegation  that  a  purchaser 
was  found  are  satisfied  by  evidence  that  a 
party  was  found,  with  whom  the  contract- 
ing party  exchanged  lands.  Especially  should 
that  be  held  in  this  case,  where  all  the  evi- 
dence introduced  tending  to  show  an  ex- 
change of  lands  was  offered  and  received 
without  objection.  For  the  foregoing  reasons, 
the  order  appealed  from  is  affirmed. 

We  concur:    HARRISON,  J.;  VAN  DYKE,  J. 


(125  Cal.  251) 

PEOPLE  V.  CLARK. 
(Supreme  Court  of  California.    June  28,  1899.) 

CRIMINAL  LAW— APPEALr-STAY  OF  PROCEED- 
INOS. 
Petitioner  having  appealed  from  a  judg- 
ment of  imprisonment,  and  the  judge  before 
whom  he  was  tried,  and  likewi.se  the  presiding 
judge,  beinK  absent,  and  the  judge  temporarily 
acting  in  his  place  having  refused  a  stay  pending 
return  of  the  trial  judge,  the  supreme  court  will 
8ta.v  proceedings  till  the  trial  judge  returns  and 
hears  application  for  a  certificate  of  probable 
cause,  or  till  some  other  judge  of  the  same 
court  appointed  to  act  in  his  place  has  heard  and 
decided  it. 

Application  by  Joseph  Clark  for  a  stay  of 
proceedings.    Granted. 

L.  P.  Boardman,  for  petitioner. 

BEATTY,  C.  J.  It  appears  by  an  affidavit 
filed  herein  that  the  defendant  above  named 
has  appealed  to  this  court  from  a  Judgment 
of  Imprisonment  In  the  state  prison  Impos- 
ed by  the  superior  court  of  the  city  and 
county  of  San  Francisco,  that  the  Judge 
before  whom  he  wa.s  tried  is  absent  from 
said  city  and  county  on  vacation,  that  the 


presiding  Judge  of  said  court  is  also  absent, 
and  that  the  Judge  temporarily  acting  in  bis 
place  refuses  to  grant  any  stay  of  proceed- 
ings pending  the  return  of  said  trial  Judge. 
The  result  is  that  the  defendant  is  coaipell- 
cd  to-apply  here  for  relief  to  whieh  he  was 
clearly  entitled  on  application  to  the  su- 
perior court,  and  that,  unless  be  can  obtain 
a  stay  of  proceedings  here,  he  must  be  de- 
prived of  an  undoubted  statutory  right,— the 
right,  that  is  to  say,  of  having  It  determined 
by  the  trial  Judge  or  by  a  Justice  of  this 
court  whether  there  is  probable  cause  for  his 
appeal,  and,  in  case  it  is  found  that  there 
Is  such  probable  cause,  to  have  the  proceed- 
ings stayed.  Pen.  Code,  f  1243;  In  re  Adams, 
81  Cal.  163,  22  Pac.  547. 

It  Is  beyond  question  that  a  part  and  a 
very  important  part  of  the  right  of  appeal,  in 
cases  of  this  kind,  is  the  right  to  a  stay  of 
proceedings  In  a  proper  case;  and  if  the 
Judge  of  the  ti'lal  court  refuses  or  neglects  to 
pass  upon  the  question  whether  there  is  prob- 
able cause  for  the  appeal,  or  Improperly  de- 
nies a  certificate  to  that  effect,  the  appellant 
has  the  right  to  apply  to  a  justice  of  this 
court  for  such  certificate,  and,  as  we  have  said 
more  than  once,  Is  entitled  to  a  reasonable 
stay  of  proceedings  imtll  the  record  can  be 
made  up  and  certified  here  for  examination. 
For  these  reasons,  and  because  some  Judges 
of  the  superior  court  have  refused  to  grant 
the  stay  necessary  to  enable  the  appellant  to 
present  his  application  to  a  Justice  of  this 
court,  we  have  been  compelled.  In  the  exer- 
cise of  our  appellate  Jurisdiction,  to  make 
such  orders  ourselves.  The  present  case, 
however,  presents  the  matter  in  a  new  as- 
pect. Owing  to  the  absence  of  the  trial  Judge 
on  vacation,  no  application  can  be  made  to 
him,  and  other  Judges  of  the  same  court,  al- 
though they  undoubtedly  have  the  power  to 
stay  the  proceedings  during  his  absence,  re- 
fuse to  do  so.  We  will  not,  therefore,  make 
the  usual  order  staying  proceedings  until  the 
record  can  be  presented  to  a  Justice  of  this 
court,  but  will  make  such  order  as  should 
have  been  made  in  the  superior  court  viz. 
an  order  staying  proceedings  until  the  trial 
Judge  returns  and  hears  the  application  for 
a  certificate  of  probable  cause,  or  until  some 
other  Judge  of  the  same  court,  appointed  to 
act  in  his  place,  has  heard  and  decided  it. 
It  is  so  ordered. 

We  concur:  HENSHAW,  J.;  McFAR- 
LAND,  J.;  TEMPLE,  J.;  VAN  DYKE,  J.; 
HARRISON,  J. 


(125  Cal.  2M> 
PATCH  V.  MILLER  et  aL    (S.  P.  1,477.) 
(Supremo  Court  of  California.    June  26.  1899.) 

FINDINGS— APPEAL— WHEN  LIES. 
1.  Findings  that,  for  and  duriug  the  period  of 
two  years  immediately  preceding  decedent's 
death,  plaintiff  performed  work,  labor,  and 
services  for  him,  and  that  the  same  were  of  the 
value  of  $25  per  month,   mean   that  plaintiff 
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worked  for  deceased  said  two  years,  and  that 
the  value  of  such  work  was  ?25  per  month. 

2.  Kemedy  for  inconsistency  between  jndg- 
nient  and  finding  may  be  had  under  Code  Civ. 
Proc.  i  903,  providing  for  an  appeal  from  final 
judRment;  no  intention  to  repeal  or  modify  this 
section  appearing  in  sections  6(J3,  663^  (St. 
18S>7,  p.  58),  providing  a  remedy  by  motion  in 
the  trial  conrt  to  vacate  and  set  aside  the  judg- 
ment and  enter  another  and  different  judgment. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Hattle  Patch  against  Charles  A. 
Miller  and  others,  executors.  Prom  a  judg- 
ment for  plaintiff  for  less  than  asked  for, 
she  appeals.    Reversed. 

:Marcu8  Rosenthal,  for  appellant  Wm.  H. 
Schooler  and  Jacob  Samuels,  for  respondents. 

GRAY,  C.  Action  for  work  and  labor, 
rialntlff  claimed  $720  to  be  due  ber,  and  ap- 
l>eals  from  a  judgment  in  her  favor  for  $200. 

The  defendants  are  sued  as  executors  of 
the  last  will  and  testament  of  J.  M.  Miller, 
deceased.  The  court  found  in  the  second 
finding  as  foUo-W'S:  "That,  for  and  during 
the  period  of  two  years  immediately  preced- 
ing the  time  of  the  decease  of  said  J.  M.  Mill- 
er hereinafter  mentioned,  the  said  plaintiff, 
Ht  the  special  instance  and  request  of  said 
.T.  M.  Miller,  rendered  and  performed  certain 
^vork,  labor,  and  services  to  and  for  the  said 
J.  M.  Miller,  and  that  such  work,  labor,  and 
tMtrvices  were  and  are  of  the  reasonable  value 
of  tweuty-five  dollars  per  month."  The 
.seventh  finding  la  to  the  eftect  that  no  part 
uf  the  claim  has  been  paid.  The  above  is  all 
tliat  is  said  in  the  findings  as  to  the  length 
of  time  that  plaintiff  worked  for  deceased; 
and,  while  it  is  not  as  clear  a  statement  of 
the  fact  as  might  have  been  made,  yet  we 
'  think  a  fair  construction  of  Its  language  will 
make  the  finding  mean  that  the  plaintiff 
worked  for  deceased  two  years  or  twenty- 
four  months,  and  that  the  reasonable  value 
of  such  work  was  and  is  $25  per  month.  Up- 
on this  construction  of  the  findings  the  judg- 
ment should  have  been  for  $600  in  plaintiff's 
favor. 

It  is  insisted  that  plaintiff's  remedy  for  an 
inconsistency  between  the  judgment  and  find- 
ing is  not  by  apiieal  from  the  judgment,  but 
is  to  be  obtained  under  the  provisions  of  the 
new  sections  added  to  the  Code  of  Civil  Pro- 
cedure in  1807,  and  numbered  663  and  663% 
(«ee  St,  1897,  p.  58),  by  a  motion  in  the  trial 
court  to  vacate  and  set  aside  the  judgment 
and  enter  another  and  different  judgment. 
We  do  not  find  anything  in  these  added  sec- 
tions to  indicate  that  it  was  the  intention  of 
the  legislature  to  repeal  or  in  any  way  modi- 
fy section  963,  Code  Civ.  Proc,  which  pro- 
vides for  an  appeal  from  a  final  judgment 
It  would  therefore  seem  that  an  appeal  from 
a.  final  judgment  entered  in  the  superior  court 
hns  the  same  effect,  and  is  to  be  heard  and 
determined  in  the  same  way,  as  before  the 
enactment  of  the  added  sections.    We  hold 


that  those  sections  were  not  intended  to  affect 
the  remedy  by  appeal  already  existing,  but 
were  intended  to  provide  a  remedy  in  addi- 
tion thereto,  and  advise  that  the  judgment 
be  reversed,  and  that  the  cause  be  remanded, 
with  directions  that  the  court  below  enter 
Judgment  for  plaintiff  for  $600  and  costs. 

We  concur:    HAYNES,  0.;   CfflPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions that  the  court  below  enter  judgment  for 
plaintiff  for  $600  and  costs,  the  same  to  be 
payable  In  due  course  of  admlnistratloa  of 
the  estate  of  J.  M.  Miller,  deceased. 


(126  Cal.  249) 

SANTA  CRUZ  BANK   OP   SAVINGS  & 
LOAN  V.  TAYLOR  et  al.    (S.  F.  981.) 

(Supreme  Court  of  California.    June  28,  1890.) 

CHANQB    OF    VKNUB— DISQUALIFICATION     OF 
JUDGE. 

A  motion,  to  change  place  of  trial  for  dis- 
qualification of  judpe,  though  it  should  have 
beeh  granted  immediately  by  him,  not  haviiif. 
been  acted  on  till  his  term  had  expired,  and  one 
not  disqualified  had  succeeded  him,  is  properly 
denied. 

Department  2.  Appeal  from  superior  court 
Santa  Cruz  county. 

Action  by  the  Santa  Cruz  Bank  of  Savings 
&  T»an  against  Arthur  A.  Taylor  and  others. 
Defendants'  motion  to  change  place  of  trial 
was  denied,  and  they  appeal.    Affirmed. 

Chas.  B.  Younger,  for  appellants.  Wm.  T. 
Jeter,  for  respondent 

TBMPLEi,  J.  This  action  was  brought  In 
the  county  of  Santa  Ouz,  to  foreclose  a  mort- 
gage, on  the  6th  day  of  July,  ^805.  Ilie  de- 
fendant Mary  P.  Taylor  appeared  and  filed  a 
demurrer  to  the  complaint  December  17,  1895. 
On  the  30th  day  of  January,  1896,  which  was 
within  10  days  after  the  service  of  siunmons 
upon  the  said  Mary  P.  Taylor,  she  again  ap- 
peared and  filed  her  affidavit  of  merits,  and 
moved  the  court  to  change  the  place  of  trial 
because  the  judge  of  the  court  was  disquali- 
fied. When  the  motion  to  change  the  place 
of  trial  was  submitted  does  not  appear,  but 
it  is  stated  in  the  bill  of  exceptions  that  it 
was  submitted  while  Hon.  James  H.  Logan 
was  superior  judge  of  the  county.  Perhaps 
It  was  submitted  near  the  end  of  Judge  I.10- 
gan's  term;  but  at  all  events,  the  motion  was 
taken  under  advisement  by  Judge  Logan,  and 
was  never  passed  upon  by  him,  although  it 
was  admitted  upon  the  hearing  of  the  motion 
that  Judge  Logan  was  disqualified.  In  March, 
1807,  counsel  for  plaintiff  called  up  the  mo- 
tion before  Hon.  Lucus  F.  Smith,  who  had 
succeeded  Judge  Logan,  and  the  motion  was 
by  him  denied,  and  defendant  excepted.  It 
was  not  claimed  that  Judge  Smith  was  dls- 
I  qualified.     Undoubtedly  It  was  the  duty  of 
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Judge  Logan  promptly  to  transfer  the  cause 
to  the  nearest  and  most  accessible  county, 
where  the  like  objection  did  not  exist,  and 
he  had  no  discretion  In  the  matter  except  to 
determine  which  court  was  the  proper  court 
under  the  statute.  Krumdlck  y.  Crump,  98 
Cal.  117,  32  Pac.  800.  But  Judge  Logan  went 
out  of  office  without  taking  any  action  In  the 
matter,  and  when  he  ceased  to  be  Judge  there 
was  no  foimdatlon  for  the  motion.  It  was  no 
longer  true  that  the  superior  judge  of  the 
county  was  disqualified,  and  the  statute  no 
longer  authorized  or  required  the  transfer  of 
the  cause.  The  fact  that  Judge  Logan  had 
no  discretion,  and  could  not  have  retained 
the  case,  or  have  called  In  another  judge,  did 
not  deprive  that  court  of  jurisdiction;  and, 
when  the  judge  himself  became  qualified  to 
try  the  action,  it  was  his  duty  to  retain  the 
case  as  against  such  a  motion.  The  statute 
does  not  authorize  a  transfer  because  a  per- 
son who  Is  not  a  judge  of  the  court,  and  could 
not  sit  as  judge  In  the  case,  could  not  act  as 
judge,  If  he  had  in  fact  been  judge.  The  rea- 
son why  the  judge  of  the  county  cannot  call 
another  to  try  the  case  is  stated  In  Krumdlck 
V.  Crump.  It  Is  that  the  judge  shall  neither 
try  his  own  case  nor  select  his  judge.  This 
case  is  not  within  the  evils  provided  against 
by  that  rule.  Judge  Smith's  ruling  must  be 
tested  by  the  conditions  which  existed'  when 
it  was  made.    The  order  is  affirmed. 


We  concur:  McFARLAND,  J.;  HEXSHAW, 


J. 


:i:5  Cal.  224) 

KNOWLES  V.  BALDWIN.    (S.  P.  1,045.) 

(Supreme  Court  of  California.    June  24,  1899.) 

BUILDING     CONTRACT— LIEN— DEMURRER— IN- 
TEREST—APPEAL— RECOIJD. 

1.  Under  Code  Civ.  Proe.  $  1184,  providing 
that  by  the  terms  of  a  building  contract  25  per 
cent,  of  the  contract  price  shall  be  made  payable 
at  least  35  'days  after  completion  of  the  con- 
tract, and  section  1187,  providing  that  the  con- 
tractor, at  anjr  time  after  completing  his  con- 

.  tract,  till  exinration  of  60  days,  may  file  his 
notice  of  lien,  he  may  file  notice  of  ilen  before  ex- 
piration of  the  35  days;  and  the  provision  of  a 
contract  to  do  work  for  $3,000,  that  the  last 
payment  of  $750  shall  be  ^aid  35  days  after 
complotion,  provided  the  building  is  free  from 
liens  placed  thereon  by  the  contractor  or  any  one 
claiming  to  have  furnished  him  labor  or  materi- 
al, is  not  a  stipulation  that  the  contractor  shall 
not  file  a  lien  within  35  days. 

2.  A  general  demurrer  to  complaint  to  recover 
balance  on  a  building  contract,  and  to  have  It 
declared  a  lien,  is  ineffectual,  where  the  com- 
plaint is  good  at  least  as  to  all  but  one  pa.rment. 

3.  Interest  on  respective  payments  under  a 
building  contract  should  be  allowed  from  the 
time  they  are  due. 

4.  Entries  in  the  transcript  purporting  to  be 
minute  orders  cannot  be  noticed  on  appeal;  they 
having  been  inserted  after  the  certifii-ate  of  the 
clerk  to  the  judgment  roll,  and  not  being  certi- 
fied as  a  part  of  it,  and  under  Code  Civ.  Proc. 
f  670,  not  being  a  part  of  it,  even  if  so  certified. 

CommisslonerEf  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 


Action  by  William  Knowles  against  E.  J. 

Baldwin.    Judgment  for  plaintiff.    I>efendant 
appeals.    Affirmed. 

Henry  I.  Kowalsky  and  George  Hayford, 
for  appellant  Wm.  H.  Jordan,  for  tesimnd- 
ent 

COOPER,  C.  Action  to  recover  for  balance 
due  on  contract  for  repairs,  labor,  etc.,  and  to 
have  the  same  declared  a  lien  on  premises 
described  in  complaint  Judgment  for  plain- 
tiff. Defendant  appeals  from  the  Judgment  on 
the  judgment  roll  alone. 

The  principal  point  on  which  defendant  re- 
lies is  the  order  of  the  court  below  overruling 
defendant's  demurrer  to  the  complaint.  The 
complaint  was  in  two  counts,  and  alleged,  in 
substance:  That  on  the  25tb  day  of  August 
1896,  the  plaintiff  entered  Into  a  written  con- 
tract with  defendant  by  the  terms  of  which 
plaintiff  was  to  make  certain  ImproTements 
and  changes  In  the  building  known  as  the 
"Baldwin  Hotel,"  situate  In  the  city  and  coun- 
ty of  San  Francisco,  upon  the  premises  de- 
scribed In  the  complaint  for  the  sum  of  S3.000. 
to  be  paid  as  follows:  $750  when  tbe  base- 
ment should  be  ready  for  plastering,  $750 
when  the  plastering  should  be  completed,  $750 
when  all  should  be  completed  and  accepted; 
and  the  final  payment,  "seven  hundred  and 
fifty  dollars,  thirty-five  days  after  completion 
and  date  of  acceptance,  provided  said  building 
and  premises  were  free  and  clear  from  any 
and  all  Hens  and  incumbrances  arising  from  <a 
created  or  placed  thereon  by  the  said  con- 
tractor, or  any  person  claiming  to  have  fur- 
nished him  labor  or  materials  for  the  erection 
and  completion  of  said  work."  Tbat  the 
work  was  fully  completed,  according  to  the 
contract  on  December  8,  1896,  and  that  $1,54X> 
had  been  paid,  and  no  more.  That  on  the  4ih 
day  of  January,  1897,  phiintlff  duly  filed  his 
notice  of  lien  with  the  county  recorder,  which 
notice  stated  the  statutory  requirements. 
That  the  premises  described  in  the  complaint 
were  necessary  for  the  convenient  use  and  oc- 
cupation of  the  building  thereon.  Tbe  second 
count  alleged  that  the  plaintiff  did  certain  ex- 
tra work,  at  the  request  of  defendant,  of  the 
reasonable  value  of  $275,  no  part  of  which 
had  been  paid,  and  contained  like  allegations 
as  to  description,  filing  of  lien,  etc.  Tbe  cotn- 
plahit  and  each  count  thereof  were  demurred 
to  upon  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  defendant  contends  that  the  complaint 
does  not  state  facts  sufficient  for  the  reason 
that  the  contract  upon  which  the  lien  la 
sought  to  be  foreclosed  provides  that  no  lien 
shall  be  filed  for  35  days  after  the  completion 
of  the  contract.  Such  construction  is  sought 
to  be  placed  upon  tbe  clause  quoted  from  the 
complaint  The  complaint  was  filed  February 
12,  1897,  and  there  Is  no  question  but  that  tbe 
full  amount  of  the  contract  price,  according 
to  the  complaint  was  overdue  at  the  time  of 
tbe  commencement  of  the  action.    Tbe  only 
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question  Is  as  to  the  last  f  7B0,  wblcb  was  to 
become  due  36  days  after  the  completion  and 
date  of  acceptance  of  the  contract,  "provided 
said  building  and  premises  were  free  and  clear 
from  any  and  all  liens  and  incumbrances  aris- 
ing from  or  created  or  placed  thereon  by  said 
contractor."  It  Is  claimed  that  the  clause  last 
quoted  Is  equivalent  -to  an  express  agreement 
that  no  lien  shall  be  filed  by  the  contractor 
till  after  the  expiration  of  the  35  days.  We 
do  not  think  so.  The  Code  (Code  Civ.  Proc.  i 
1181)  provides  that  by  the  terms  of  the  con- 
tract at  least  25  per  cent  of  the  contract  price 
shall  be  made  imyable  at  least  35  days  after 
the  final  completion  of  the  contract.  In  this 
case  there  is  no  question  but  that  the  contract 
complied  with  the  said  section.  Section  1187 
provides  that  the  contractor,  at  any  time  after 
the  completion  of  his  contract,  and  until  the 
expiration  of  60  days,  may  file  his  notice  of 
Hen.  Reading  the  two  sections  together,  it 
is  plain  that  by  the  terms  of  the  contract  at 
least  25  per  cent,  of  the  contract  price  must 
not  become  due  until  35  days  after  its  com- 
pletion, and  that  at  any  time  after  the  com- 
pletion, and  before  the  expiration  of  the  80 
days,  the  notice  of  Hen  may  be  filed.  In  fact, 
the  giving  of  credit  for  a  longer  period  would 
not  affect  the  time  within  which  the  notice  of 
lien  must  be  filed.  This  is  shown  by  section 
1100,  which  provides  that  suit  must  be  brought 
to  enforce  a  Hen  within  90  days  after  flUng 
the  lien,  unless  by  the  terms  of  the  contract 
credit  was  given,  and  in  such  case  within  90 
days  after  the  expiration  of  the  credit.  More- 
over, the  demurrer  was  general,  and  in  such 
case  it  should  be  overruled  if  the  complaint 
entitles  the  plaintiff  to  any  relief.  Fleming 
T.  Albeck,  67  Cal.  227,  7  Pac.  659.  The  de- 
fendant's argument  as  to  the  demurrer  in 
tbls  case  does  not  apply  to  any  portion'of  the 
complaint  except  the  last  payment  of  $750 
In  the  first  count.  If  we  should  hold  that  a 
special  demurrer  would  lie  to  that  portion  of 
the  first  count  which  set  up  the  time  when 
the  last  ?750  payment  would  be  due,  we 
-would  still  have  a  good  complaint  as  to  the 
third  payment  of  $750,  and  as  to  the  $275 
for  extras. 

It  Is  claimed  that  the  Judgment  directed  in- 
terest from  March  23d,  instead  of  April  30th, 
tbe  date  of  filing  the  findings.  The  plaintiff 
was  entitled  to  Interest  at  the  legal  rate  upon 
the  respective  payments  from  the  dates  they 
become  due.  The  findings  directed  Interest 
from  February  12,  1897,  which  was  less  than 
the  interest  to  which  plaintiff  was  entitled.  | 
The  decree  which  was  entered  directed  Inter- 
est from  March  23,  1807,  which  was  less  than 
directed  by  tbe  findings.  Tbe  findings  and  de- 
cree recite  that  the  action  came  on  for  trial 
March  23,  1897,  and  we  must  presume  they 
speak  the  truth. 

We  cannot  notice  the  entries  In  the  tran- 
script purporting  to  be  minute  orders.  They 
are  inserted  after  the  certificate  of  the  clerk 
to  the  judgment  roll,  and  are  not  certified 
nit  being  a  part  of  it,  and,  if  so  certified, 


they  would  not  be  a  part  of  It.  Code  Civ. 
Proc.  {  670.  It  appears  to  us  that  this  ap- 
peal is  entirely  devoid  of  merit,  and  we  ad- 
vise that  the  Judgment  be  affirmed. 

We  concur:    GRAY,  C;  CHIPMAN,  C. 

PHiR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(126  Cal.  21E) 

SWAIN  V.  JACKS.     (S.  F.  1,103.)    . 
(Supreme  Court  of  California.    June  23,  1809.) 

CONTRACT  — REDEMPTION     OF     MORTGAGE — 

TENDER  IN  MORTOAOEB'S  ABSENCE 

—RESCISSION. 

1.  An  agreement  between  a  mortgagor  and 
mortgagee,  in  which  time  was  the  essence  of  the 
contract,  provided  that,  upon  payment  of  a  cer- 
tain Sum  by  the  former  to  the  latter,  he  would 
bid  in  the  premises  at  foreclosure  for  the  full 
amount  of  nis  claim,  and,  if  some  third  party 
should  redeem  the  premises  within  a  certain 
time  by  paying  liia  claim  in  full  without  the  aid 
of  such  sum,  then  tbe  same  should  be  repaid  to 
the  mortgagor.  There  was  no  other  provision 
for  repayment  of  tbe  money,  and  no  redemption 
was  made.  Hdd.  that  the  sum  paid  to  the  mort- 
gagee could  not  be  recovered. 

2.  Where  a  mortgagee  is  absent  from  the  state 
during  tbe  period  of  redemption,  the  tender  to 
redeem  must  be  made  as  required  by  Civ.  Code, 
f  1489,  providing  that  the  tender  may  be  made 
at  his  residence  or  place  of  business,  if  the  same 
can  be  found,  and,  If  not,  at  any  place  within 
the  state. 

3.  The  failure  of  a  mortgagee  to  offer  to  per- 
form a  contract  providing  for  the  redemption 
of  the  premises,  and  his  absence  from  the  state 
In  parts  unknown  during  the  redemption  period, 
do  not  constitute  a  rescission  of  the  contract. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county. 

Action  by  Lucinda  J.  Swain  against  David 
Jacks.  Defendant  had  Judgment  on  demur- 
rer, and  plaintiff  appeals.    Affirmed. 

H.  V.  Morehouse  and  F.  J.  Hambly,  for 
appellant.    Frs.  E.  Spencer,  for  respondent 

McFASIiAMD,  J.  A  demurrer  to  the 
amended  complaint  was  sustained  In  the 
court  below,  and  Judgment  went  for  de- 
fendant.   Plaintiff  appeals. 

The  action  Is  to  recover  $2,000,  alleged  to 
have  been  received  by  defendant  for  the  use 
of  plaintiff.  The  alleged  cause  of  action  is 
founded  upon  a  written  contract  set  out  in 
full  in  the  complaint  between  defendant  and 
one  Devendorf  (plaintiff's  assignor),  executed 
February  14,  1892.  The  contract  Is,  In  sub- 
stance, as  follows:  It  recites  that  Jacks  had 
brought  an  action  for  the  foreclosure  of  a 
mortgage  executed  to  hjm  by  Devendorf  and 
one  Capp,  dated  June  22,  1887,  for  $4,000, 
with  interest  at  8  per  cent,  per  annum,  com- 
pounded semiannually,  and  that  Jacks  pro- 
posed to  proceed  to  Judgment  and  have  the 
mortgaged  premises  sold.  Then  Devendorf 
agrees  to  pay  Jacks  $2,000  upon  the  latter's 
agreement  to  bid  In  tbe  premises  at  the 
foreclosure  sale  for  the  amount  of  the  Judg- 
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ment;  and  Jacks  agrees  that,  upon  the  pay- 
ment to  blm  of  the  $2,000,  he  will  bid  in  the 
premises  "for  the  full  amount  of  his  judg- 
ment, claim,  interest,  costs,  and  expenses 
of  said  action."  Jacks  further  agrees  that, 
in  the  event  that  no  redemptioner  shall  re- 
deem from  the  sale,  within  six  months,  if 
Devendorf,  within  the  redemption  period, 
shall  pay  him  the  full  amount  which  he  had 
bid,  less  the  said  sum  of  $2,000,  with  inter- 
est on  the  balance,  etc.,  he  will  assign  to 
Devendorf  the  certificate  of  purchase.  Jacks 
further  agrees  that  In  case  no  redemption  is 
made,  and  Devendorf  also  fails  to  pay  said 
balance  within  the  six  months,  Jacks  will, 
at  any  time  within  30  days  after  he  shall 
receive  a  sherlfC's  deed,  upon  payment  to 
him  by  Devendorf  of  the  full  amount  of  the 
original  bid,  with  interest,  taxes,  etc.,  exe- 
cute and  deliver  to  Devendorf,  or  any  one  he 
may  appoint,  a  deed  conveying  all  the  in- 
terest and  estate  In  the  premises  acquired 
by  him  by  the  sherlCTs  deed,  Devendorf, 
however,  to  pay  all  taxes,  costs,  expenses, 
etc.,  which  Jacks  may  have  Incurred,  with 
interest  on  the  same  at  8%  per  cent,  per 
annum,  and  all  costs  and  expenses  for  draw- 
ing and  recording  papers,  etc.;  and  Jacks 
also  agrees  that  he  will  receive  in  part  pay- 
ment of  the  purchase  money  the  promissory 
note  of  the  purchaser  for  the  sum  of  not 
exceeding  $4,000,  payable  two  years  after 
date,  with  interest,  and  with  other  condi- 
tions not  necessary  to  be  named,  the  prom- 
issory note  to  be  secured  by  a  first  mortgage 
on  the  premises.  It  is  then  provided  as  fol- 
lows: "Time  is  of  the  essence  of  this  con- 
tract; and,  after  the  expiration  of  thirty 
days  from  the  date  of  said  sheriffs  deed,  all 
the  rights  of  said  Devendorf  accruing  by 
virtue  of  this  agreement  shall  absolutely 
cease  and  determine."'  It  is  also  further 
provided  that,  "in  case  a  redemption  shall 
be  made  from  said  Jacks  by  any  party  en- 
titled thereto  within  the  time  allowed  by 
law,  and  for  the  full  amount  bid  by  said 
Jacks  at  said  sheriff's  sale,  with  two  per 
cent,  per  annum  thereon,  up  to  the  time  of 
redemption,  then  and  In  that  case  said  Jacks 
shall  repay  the  said  Devendorf  the  sum  of 
two  thousand  dollars.  It  is  further  provided 
that,  if  said  real  estate  shall  be  bid  in  by 
any  other  person  at  said  sherifTs  sale  for  the 
full  amount  of  said  Jacks'  judgment,  in- 
terest, costs,  and  expenses,  then  this  agree- 
ment to  be  void  and  of  no  further  effect." 
It  is  averred  In  the  complaint  that  tliere- 
after,  on  or  about  April  22,  1892,  Devendorf 
assigned  all  his  rights  and  equities  under  the 
contract  to  the  plaintiff  herein;  and  that 
Jacks  recognized  the  plaintiff  as  such  as- 
signee, and  placed  her  in  possession  of  the 
premises  as  a  person  entitled  to  all  the  rights 
of  Devendorf  under  the  contract.  It  is  fur- 
ther averred  that  thereafter  the  sheriff's 
sale  took  place,  and  Jacks  bid  in  the  land 
for  the  full  amount  of  his  claim,  and  that  the 
plaintiff  paid  $2,000  to  him  on  or  about  the 


said  22d  day  of  April,  18&2,  and  that,  no  one 
having  redeemed  within  the  statutory  peri- 
od, the  sheriff  executed  the  deed  of  the 
premises  to  Jacks.  It  Is  then  averred  that, 
within  30  days  after  the  execution  of  the 
sheriff's  deed,  plaintiff  "was  ready,  willing, 
and  able  to  comply  in  all  respects  vrlth  the 
above-quoted  terms,  conditions,  and  provi- 
sions of  said  contract,  and  repay  the  moneys 
therein  required  to  be  paid,  and  to  receive 
said  conveyance  of  said  premises  from  said 
Jacks,  and  to  make  and  execute-  and  deliver 
to  him  the  note  and  mortgage  provided  to 
be  given  by  her;  but  the  said  plaintiff,  Lu- 
clnda  J.  Swain,  avers  that  the  said  Jacks,  on 
his  part,  utterly  failed  and  neglected  to  per- 
form, or  offered  to  perform,  bis  part  of  said 
contract,  or  make  or  execute  or  deliver,  or 
offer  to  deliver,  said  deed,  but,  on  the  con- 
trary, by  his  acts  and  negligence,  made  im- 
possible the  performance  of  said  contract  by 
said  plaintiff."  The  said  "acts  and  negli- 
gence" are  then  averred  to  be  these:  "That 
during  said  period  of  30  days,  and  for  some 
weeks  prior  thereto,  and  for  several  months 
thereafter,  the  said  Jacks  was  absent  from 
the  state  of  California  in  some  portion  of  the 
Eastern  states  unknown  to  said  plaintiff, 
and  that  during  his  said  absence  the  said 
Jacks  left  and  had  no  agent  or  attorney  in 
fact  within  the  state  of  California  empow- 
ered to  execute  any  of  the  terms  of  said 
contract,  or  to  make  or  deliver  said  deed. 
or  receive  said  money  or  said  note  and  mort- 
gage of  said  plaintiff;"  and  that  during  said 
30  days  she  "made  every  reasonable  and 
proper  effort,  by  correspondence  and  by  in- 
quiry, to  find  and  communicate  with  said 
Jacks,  and  to  procure  the  completion  of  the 
terms  of  said  contract  and  the  title  in  ber  to 
the  said  property,  and  she  was  totally  un- 
able so  to  do."  It  is  then  averred  that,  "by 
reason  of  the  facts  aforesaid,"  plaintiff  was 
prevented  from  performing  her  part  of  the 
c-i  rract,  and  defendant  failed  to  perform  or 
offered  to  perform  bis  part  thereof,  and 
thereby  "elected  to  rescind"  said  agreement, 
and  that  the  same  was  thereby  rescinded, 
and  that  "the  failure  of  both  plaintiff  and 
defendant  to  comply  with  the  terms  thereof 
within  30  days,  as  therein  provided,"  ter- 
minated the  contract,  and  that  the  same  has 
thereby  become  at  an  end.  ■  It  is  then  aver- 
red "that,  by  reason  of  the  facts  aforesaid, 
plaintiff  alleges  that  said  defendant  received 
from  said  plaintiff  the  sum  of  $2,000  to  the 
use  of  said  plaintiff." 

The  demurrer  was  properly  snstalned.  It 
will  be  observed  that  there  Is  in  tlie  contract 
an  express  provision  that  Jacks  shall  repay 
the  $2,000,  and  the  contract  shall  end,  in  the 
event  of  a  redemption  by  a  third  party,  and 
tliat  there  is  no  other  provision  whatever 
for  the  repayment  of  the  money.  There  was 
evidently  a  consideration  for  the  payment 
of  the  $2,000  by  Devendorf  in  the  fact  that 
Jacks  was  to  bid  the  whole  amount  of  his 
claim,  and  thereby  relieve  the  former  from 
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any  deficiency  judgment;  and,  as  a  corollary 
to  this,  It  was  agreed  that  If  some  tbtrd 
person  should  redeem  by  paying  the  full 
amount  of  Jacks'  bid,  with  Interest,  percent- 
age, etc.,  so  that  Jacks'  entire  claim  should 
be  satisfied  without  the  aid  of  the  $2,000 
paid  by  Devendorf,  then  the  last-named  sum 
of  money  should  be  repaid  to  Deyendoi'f. 
But  this  event,  upon  the  happening  of  which 
the  money  was  to  be  repaid,  never  occurred. 
Therefore  appellant  Is  not  Justified  in  taking 
the  position  that  the  contract  should  be 
treated  as  an  ordinary  simple  contract  to  sell 
land,  where  there  has  been  part  payment  of 
the  purchase  price.  But,  if  this  view  could 
be  taken  of  it,  still  the  complaint  is  insuffi- 
cient, because  no  tender  of  performance 
of  her  part  of  the  contract  was  made  with- 
in the  30  days,  or  at  any  time.  See  Town- 
send  V.  Tufts,  96  Cal.  257,  30  Pac.  528,  which, 
on  this  point,  is  nearly  Identical  with  the 
case  at  bar;  also  Scott  v.  Glenn,  98  Cal.  168, 
32  Pac.  983,  and  cases  there  cited.  No  suffi- 
cient excuse  is  alleged  for  not  making  the 
tender.  Section  1489  of  the  Civil  Code  pre- 
scribes how  a  tender  shall  be  made,  under 
the  circumstances  set  forth  in  the  complaint 
Samuel  v.  Allen,  98  Cal.  406,  33  Pac.  273. 
The  facts  averred  do  not  constitute  a  rescis- 
sion of  the  contract  by  respondent  Halle  v. 
Smith,  113  Cal.  661,  45  Pac.  872,  and  cases 
there  cited;  Glock  v.  Colony  Co.  (Cal.)  55  Pac. 
713.    The  Judgment  appealed  from  is  affirmed. 

We  concur:    TEMPLE,  J.;   HEXSHAW,  J. 


(1^  Cal.  242) 

In  re  WALKER'S  ESTATE.     (S.  P.   1,327.) 

(Supreme  Court  of  California.    June  28,  1899.) 

ADMINISTKATOK— ACCOUNTING— DEBT  FROM 
SKLF. 
Though  an  administrator  should  be  char- 
ged with  a  debt  from  himself  to  the  estate,  ex- 
isting before  his  appointment,  as  money  on  band, 
yet  he  never,  while  administrator,  having  liad 
the  means  to  pay  any  part  of  it,  the  decree  set- 
tling his  accounts  should  show  this,  that  he  may 
not  be  charged  with  contempt  for  not  paying  it 
over  as  directed. 

•    Department    2.      Appeal    from    superior 
court,  Sonoma  counly. 

In  the  matter  of  the  estate  of  John  Walker, 
deceased.  From  a  decree  settling  the  final 
account  of  J.  M.  Walker  as  administrator,  be 
appeals.    Modified. 

J.  M.  Thompson,  for  appellant  J.  R.  Liep- 
po,  for  respondent 

TEMPLE,  J.  The  appellant  J.  M.  Walker, 
Is  the  administrator  of  John  Walker,  deceas- 
ed, and  the  appeal  Is  from  the  decree  set- 
tling his  final  account  as  administrator,  he 
having  resigned  his  trust.  Before  the  death 
of  John  Walker,  appellant  was  indebted  to 
blm  in  the  sum  of  $8,000,  with  Interest  and 
alleges  that  he  was  at  the  time  of  his  ap- 
pointment, and  ever  since  has  been,  entirely 


Ihsolrent.  Upon  the  settlement  of  his  final 
account  he  offered  evidence  to  prove  his  in- 
solvency, and  that  the  debt  due  from  him  to 
the  estate  remained  uncollected,  without  his 
fault.  An  objection  was  made  to  the  offered 
evidence  on  the  ground  of  incompetency,  ir- 
relevancy, and  immateriality,  and  because 
the  matter  has  been  adjudicated  and  settled 
in  the  decree  settling  the  annual  account. 
For  the  purposes  of  this  appeal,  therefore, 
the  evidence  rejected  must  be  deemed  suffi- 
cient to  establish  the  fact  that  the  debt  was 
uncollectible,  and  the  controversy  is  as  to 
its  materiality.  It  may  be  remarked  here, 
however,  that  Insolvency  might  not  be  a  rea- 
son for  not  charging  the  administrator,  even 
if  the  view  contended  for  by  the  appellant 
be  correct  One  may  be  Insolvent,  and  yet 
be  able  to  pay  a  particular  debt.  He  may 
have  some  property,  and  yet  not  enough  to 
pay  all  his  debts,  and  if,  in  law,  he  could 
prefer  one  creditor  over  another,— which  or- 
dinarily he  may,— then  it  was  his  duty,  as  ad- 
ministrator, to  pay  this  debt  so  far  as  he 
could.  The  appellant  admits  that  the  gen- 
eral rule  is  that  the  administrator  Is  to  be 
charged  with  a  debt  due  from  him  to  the 
estate  as  money  on  hand,  but  contends  that 
he  may  show,  at  least  on  his  final  settlement 
that  he  has  never  at  any  time  while  adminis- 
trator had  the  means  to  enable  him  to  pay. 
the  debt  or  any  part  thereof.  Further  than 
this,  unquestionably,  the  contention  could  not 
logically  go,  since,  as  he  cannot  sue  himself, 
and  yet  It  is  bis  duty  to  collect  the  debt  for 
the  estate,  he  must  be  held  officially  liable 
for  any  money  he  could  have  so  applied  at 
any  time  during  his  official  term.  If  he  has 
not  so  applied  it  he  has  not  faithfully  execut- 
ed the  duties  of  his  trust  according  to  law, 
and  his  sureties  may  also  be  held;  for  It  is 
60  nominated  In  the  bond.  But  In  this  case 
it  stands,  for  the  purposes  of  this  appeal, 
admitted,  that  the  administrator  has  at  no 
time  during  his  term  had  one  dollar  which 
he  could  have  so  applied;  and  the  decree 
finds  and  adjudges  that  he  has  something 
over  $10,000  in  cash  on  hand,  which  decree 
renders  him  liable  to  be  imprisoned  for  con- 
tempt for  not  paying  over  as  directed,  and 
perhaps  liable  to  prosecution  for  embezzle- 
ment, and  constitutes  an  estoppel  against 
bis  bondsmen,  who  will.  In  consequence,  be 
required  to  pay  money  to  the  estate  which 
has  not  been  lost  by  the  administrator,  and 
which  otherwise  the  estate  would  never  have 
receives.  They  have  not  only  become  liable 
for  the  faithful  discharge  of  his  duties,— 
which  Is  all  they  expressly  undertook,- but 
also  that  the  administrator  is  solvent  and 
will  pay  his  Indebtedness  to  the  estate.  In 
other  words,  they  are  held  liable,  although 
the  administrator  has  in  fact  faithfully  per- 
formed the  duties  of  his  trust  according  to 
law,  because  of  a  fiction  of  the  law  that 
money  due  from  an  administrator  shall,  as 
against  him,  be  deemed  money  in  hand.  All 
fictions  of  the  law,  we  have  been  taught 
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wert  created  to  enable  the  court  to  do  Jufl-. 
tlce,  and  where,  to  indulge  a  fiction,  is  to 
cause  injustice,  its  just  limit  has  been  found. 
"In  fiictione  juris  semper  «equitas  existit." 

The  courts  have  not  considered  the  debt 
from  an  insolvent  administrator  or  executor 
to  the  estate  money  in  hand  for  all  purposes. 
When  an  application  is  made  to  sell  prop- 
erty to  pay  debts,  it  is  no  reply  to  say  that 
the  administrator  has  sufficient  money  in 
hand  for  that  purpose,  if  this  be  fictitious 
money,  consisting  of  a  debt  due  from  an  in- 
solvent executor.  It  is  then  regarded  as  an 
uncollectible  asset  In  re  Georgi  (Sur.)  47 
N.  Y.  Supp.  1061.  Even  In  Massachusetts, 
where  the  doctrine-  is  more  strictly  adhered 
to,  and  where  it  is  held  that  the  sureties  are 
bound  for  the  debt  of  an  insolvent  adminis- 
trator (Stevens  v.  Gaylord,  11  Mass.  269; 
Wlnship  V.  Bass,  12  Mass.  199),  It  was  nev- 
ertheless held  that,  if  the  debt  is  secured  by 
a  second  mortgage,  the  estate  could  redeem 
from  a  sale  made  under  the  first  (Kinney  v. 
Ensign,  18  Pick.  232).  Of  coarse,  if  the  mon- 
ey had  been  paid,  the  lien  was  discharged, 
and  the  estate  had  no  right  to  redeem;  but 
Judge  Shaw  said:  "The  taking  of  admin- 
istration by  a  debtor  le  not,  in  fact  or  in 
law,  to  all  purposes,  payment  of  the  debt. 
As  between  the  administrator  himself  and 
.those  beneficially  Interested  in  the  estate, 
he  is  held  to  account  for  it  as  a  debt  paid, 
from  convenience  and  necessity,  because  the 
administrator  cannot  sue  himself,  and  can- 
not collect  his  own  debt  in  any  other  mode 
than  by  crediting  it  in  his  administration  ac- 
count. On  technicar  grounds,  as  well  as  on 
considerations  of  policy,  an  administrator  is 
not  permitted  to  show  that  he  could  not  col- 
lect a  debt  due  from  himself.  But  this  is  in 
the  nature  of  an  estoppel;  and  It  is  a  well- 
settled  rule  that,  although  a  party  is  bound 
by  an  estoppel  as  of  a  fact  proved  or  ad- 
mitted, yet  it  shall  not  be  taken  as  a  sub- 
stantial fact,  from  which  other  facts  can  be 
inferred,  •  •  •  but  such  a  legal  fiction 
will  never  be  allowed  to  work  wrong  and 
injustice."  So  the  estate  was  allowed  to  re- 
deem, which  it  would  have  had  neither  the 
occasion  nor  the  right  to  do  if  it  already  had 
the  money  due  from  its  debtor.  The  force 
of  the  last  case  may  be  somewhat  weakened 
by  the  subsequent  case  of  Tarbell  v.  Jewett, 
129  Mass.  457.  No  question  Is  raised  in  that 
case,  however,  as  to  the  efifect  the  insolven- 
cy of  the  administrator  might  have  upon  the 
question.  I  am  not  disposed  to  deny  that, 
so  far  as  the  administrator  has  the  means  to 
pay,  he  and  his  sureties  may  be  charged 
with  the  money  as  In  the  bands  of  the  ad- 
ministrator. In  the  case  of  Baucus  v.  Sto- 
ver, 89  N.  Y.  1,  while  the  court  strenuously 
insists  that  the  debt  must  be  deemed  col- 
lected, it  nevertheless  holds  that  it  will  not, 
for  all  purposes,  stand  on  the  same  footing 
as  money  collected.  He  (the  administrator) 
cannot  be  committed  for  a  contempt  for  not 
paying  it  over  in  pursuance  of  a  final  decree. 


Here  it  is  interesting  to  ask,  why?  It  hts 
been  solemnly  adjudged  that  he  actually  hue 
the  money  in  hand,  and,  of  course,  that  be- 
ing so,  he  can  and  should  pay  it  over.  Is 
not  the  mistake  in  allowing  a  decree  so  ab- 
solute to  be  entered?  In  fact,  it  was  also 
said  that  it  would  be  well  for  the  surrogate 
in  the  decree  charging  the  executor  with  the 
debt  as  so  much  money  "to  specify  the 
charge  thus  made  separately,  so  as  to  save 
all  the  rights  of  the  executor,  and  to  protect 
him  against  consequences  which  ought  not 
to  follow  from  such  a  charge."  Whether 
the  sureties  would  be  bound  for  the  debt  un- 
der such  a  decree  the  court  expressly  declin- 
ed to  decide.  This  was  the  case  of  an  exec- 
utor, and  the  state  of  New  York  has  a  stat- 
ute from  which  section  1447  of  our  Code  of 
Civil  Procedure  was  taken.  The  two  provi- 
sions are  practically  identlcaL  The  conrt 
was  applying  the  language  of  the  statute  to 
the  case,  and  felt  bound  by  its  absolute 
terms.  The  appeal  was  from  a  decision  of 
the  general  term,  reported  In  24  Hun,  109. 
The  lower  court  was  reversed,  but  the  appel- 
late tribunal  seems  to  have  been  impressed 
with  the  views  of  the  lower  court,  and  ap- 
parently attempted  to  avoid  some  Inconven- 
iences pointed  out  in  an  able  opinion  rendered 
by  Judge  Bockes.  Judge  Bodtes  thought 
while  the  executor  might  be  held  liable  to 
the  estate,  he  should  not  be  made  subject  to 
be  imprisoned  for  debt  as  he  would  be  if 
charged  by  such  a  decree.  Nor  should  his 
sureties  be  made  to  pay  bis  individaal  debt 
if  it  has  not  been  lost  by  his  failure  to  do  his 
duty  as  executor.  The  court  of  appeals  met 
these  objections  by  suggesting  to  the  pro- 
bate court  to  show  by  its  decree  how  much 
was  real  money  in  the  hands  of  the  executor 
and  how  much  was  constructive  money. 
This  constructive  money  may  be  a  just  lia- 
bility against  the  executor,  but  the  fiction 
becomes  an  unjust  reality  when  the  charge 
is  entered,  without  qualification,  in  the  final 
decree.  The  sequel  to  the  case  of  Baucus  v. 
Stover  was  a  suit  on  the  bond  against  the 
executor  and  his  sureties.  The  appeal  to 
the  supreme  court  is  reported  in  45  Hun, 
582.  It  was  held  that  the  decree  was  not 
conclusive  against  the  surettes  nor  as^ainst 
the  executor  in  a  contempt  proceeding.  This, 
as  the  court  determined,  was  In  accordance 
with  the  ruling  in  Baucus  v.  Stover,  and  of 
the  following  cases  from  other  states:  Har- 
ker  V.  Irlch,  10  N.  J.  Eq.  269;  Ordinary  v. 
Kershaw,  14  N.  J.  Eq.  528;  McCarty  v.  Pra- 
zer,  62  Mo.  263;  Garber  T.  Com.,  7  Barr, 
265;  In  re  Piper's  Estate,  15  Pa.  St  533. 
The  court  said  that  the  sureties  did  not 
agree  to  augment  the  estate,  but  that  the 
executor  would  not  waste  It  or  be  in  de- 
fault; that  the  executor  was  not  In  ^default 
and  there  was  no  deficiency  to  make  good. 
He  had  all  that  tiad  come  to  his  handa  and 
all  that  by  the  greatest  diligence,  he  could  get 
All  this  be  was  ready  to  distribute.  More  he 
could  not  do,  unless  he  could  make  something 


Digitized  by 


Google 


GaL) 


m  BE  WALKER'S  ESTATE. 


998 


ont  of  notMns;    TU*  Jddgment  wai  atBnned. 
Baucna  t.  Ban,  107  N.  X.  624,  18  N.  El  939. 

Sureties  are  usually  entitled  to  be  subro- 
gated to  the  securities  held  by  the  creditor. 
Here  they  would  succeed  to  the  debt  against 
the  administrator.  They  are  simply  compel- 
led to  purchase  a  wor^ess  debt,  which  they 
did  not  guaranty.  Is  it  possible  that  this 
legal  fiction  can  work  such  a  result?  The  es- 
tate has  lost  nothing  by  the  administration. 
By  the  procedure  recommended  In  Baucus  v. 
Stover  as  to  the  form  of  the  decree  settling 
the  final  account  the  estate  would  still  retain 
the  personal  demand  against  the  administrat- 
or, changed' to  a  judgment  And,  there  being 
no  official  delinquency,  except  that  created 
by  the  fiction  which  most  stop  where  equity 
falls  to  go  with  it,  there  can  be  no  reason  for 
holding  the  sureties.  They  are  considered  as 
estopped  by  the  decree  founded,  not  on  a 
fact,  but  on  the  fiction.  The  administrator, 
so  far  as  the  decree  can  subject  him  to  Im- 
prisonment for  failing  to  pay  over  the  money, 
has  equal  reason  to  complain  of  its  form. 
The  same  conclusion  was  reached  in  a  differ- 
ent way  by  the  supreme  court  of  Vermont  in 
Lyon  V.  Osgood,  68  Vt.  707,  7  All.  5.  It  was 
a  suit  In  equity  by  a  surety  to  reform  the  de- 
cree because  It  charged  the  executor  with  bis 
entire  personal  debt,  whereas  it  was  alleged 
he  had  the  means  to  pay  only  a  part  of  it 
The  relief  was  granted,  the  court  saying  that 
the  executor  should  not  be  charged  for  his 
personal  debt  beyond  his  actual  ability  to 
pay,  "for  only  to  that  extent  does  he,  by  his 
appointment  receive  money  from  himself  be- 
longing to  the  estate."  And  again  the  au- 
tborities  are  cited.  They  need  not  be  repeat- 
ed here.  Unquestionably  there  is  a  conflict 
but  Wcemer,  in  2  American  Administration, 
p.  1140,  states  that  sureties  are  held  not 
bound  when  the  administrator  is  utterly  In- 
■olvent  In  Indiana,  Maine,  Wisconsin,  New 
Jersey,  New  York,  Oregon,  Pennsylvania, 
Tennessee,  and  Vermont  If  this  view  Is  to 
prevail,  there  may  arise  a  question  as  to  the 
proper  form  of  entering  the  decree  settling 
the  final  account.  It  seems  to  me  the  mode 
suggested  in  Baucus  T.  Stover  is  a  proper 
method,  and  that  the  decree  involved  here 
should  be  so  modified.  The  administrator 
sbould  be  charged  with  the  entire  sum,  in- 
cluding the  debt  due  from  himself,  and  the 
decree  should  then  show  what  portion  of  that 
amount  consisted  of  debts  due  from  the  ad- 
nainlstrator  which  he  reported  as  cash  on 
band.  Of  course.  If  it  appears  that  he  ac- 
tnaUy  has  the  money,  this  formula  would  be 
unnecessary.  But  under  such  a  decree  the 
administrator  might  be  able  to  purge  himself 
of  contempt  and  th6  sureties,  if  It  should  be 
beld  to  be  a  defense,— for  that  Is  not  involved 
here,— could  show  that  some  portion  of  it  the 
administrator  never  had  tbe  means  to  pay. 
And  the  heirs  could  still  proceed  against  the 
administrator,  and  collect  the  amount  from 
hin;  if  he  acquired  the  means.  The  case  of 
Tteweek  v.  Howard,  105  CaL  434,  30  Fac. 
67F.-68 


20,  Is  much  relied  upon  by  respondent  That 
was  against  the  sureties  of  an  executor. 
That  decision  was  based  upon  the  estoppel 
of  the  decree  and  upon  section  1447  of  tbe 
Code  of  Civil  Procedure,  which  was  con- 
strued to  mean  that  the  liability  of  the  ex- 
ecutor for  such  debt  was  in  all  respects  the 
game  as  for  money  in  his  hands.  That  deci- 
sion may  be  justified  by  the '  estoppel  of  the 
decree.  '  The  question  Is  not  so  presented 
here.  So  far  as  it  is  based  upon  the  statute, 
it  Is  apparently  In  confiict  with  the  cases  in 
New  York  construing  the  statute  from  which 
our  code  provisions  are  taken.  This  is,  bow- 
ever,  not  the  case  of  an  executor.  The  Code 
lays  down  no  such  rule  in  regard  to  adminis- 
trators. They  are  still  left  under  the  com- 
mon-law rule,  under  which,  as  we  have  seen, 
the  debt  due  tbe  estate  from  an  Insolvent  ad-  ° 
ministrator  is  not  for  all  purposes  regarded 
as  money  on  hand,  but  Is  so  regarded  only  by 
a  fiction  of  law  which  can  only  subsist  with 
justice.  I  do  not  see,  under  this  view,  that 
tbe  appellant  was  Injured  by  the  ruling  re- 
jecting tbe  offered  evidence.  The  court 
sbould,  perhaps,  have  perm'itted  the  evidence 
to  be  given,  but  the  only  relief  it  could  have 
entitled  him  to  receive  Is  warranted  by  the 
evidence,  put  In  by  the  contestant  The  de- 
cree settling  the  annual  account  Including 
the  findings,  show  that  the  administrator  was 
charged,  not  for  money  actually  received,  but 
for  a  debt  due  from  him  to  the  estate.  In 
Miller  V.  Lux,  100  Cal.  609,  35  Pac.  345,  639, 
It  was  held  that  the  decree  Is  In  reality  a 
Judgment,  and  the  findings  are  a  part  of  the 
judgment  rolL  The  findings  in  the  matter 
of  the  first  contest  contain  a  full  statement 
of  the  facts.  The  case  is  remanded,  with  di- 
rections to  modify  the  decree  so  that  it  will 
appear  upon  the  face  thereof  that  a  certair 
portion  of  the  money  in  the  hands  of  tbe  ad 
ministrator,  to  be  stated  therein,  is  for  a  per- 
sonal debt  due  from  the  administrator  to  the 
estate  of  the  decedent 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(6  Cat.  Varep.  294) 
In  re  WALKER'S  ESTATE.  (S.  F.  1,326.) 
(Supreme  Court  of  California.  June  28.  1SS)9.) 
APPBAL-BARMLESS  ERROR. 
The  Btrilcins  out  of  evidence  is  harmless 
where  it  would  nave  authorized  no  other  relief 
than  that  warranted  by  the  evidence  admitted. 

Department  2.  Appeal  from  superior  court, 
Sonoma  county. 

In  the  matter  of  the  estate  of  John  Walker, 
deceased.  From  an  order  settling  the  first 
annual  account  of  3.  M.  Walker  as  adminis- 
trator, he  appeals.    Afilrmed. 

J.  M.  Thompson,  for  appellant  J.  A.  Lep- 
po,  for  respondent 

TEMPLE,  3.  This  Is  an  appeal  from  an 
order  settling  tbe  first  annual  account  of  tbe 
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administrator.  The  appeal  was  submitted  at 
the  same  time  as  the  appeal  from  the  order 
settling  the  final  account,  a  case  similarly  en- 
titled, and  numbered  S.  F.  1,327  (57  Pac  991). 
As  will  appear  from  the  opinion  rendered  in 
tliat  case,  it  is  not  necessary  to  reverse  or 
modify  the  order  entered  to  give  the  appel- 
lant all  the  protection  he  can  properly  obtain, 
and  that  he  was  not  injured  by  the  ruling 
striking  out  the  evidence  Introduced  by  him. 
The  order  is  affirmed. 

We  concur:   McFARLAND,  J.;  HENSHAW, 


(IS  Cal.  253) 

GAMI'BELL  «t  al.  t.  DRAIS  et  aL    (Sac.  604.)t 

(Supreme  Court  of  California.    June  29,  1890.) 

ADMINISTRATOR'S     SALE  —  JURISDICTION— 

GUARDIAN  AD  LITEM— BSTOPPBL 

—LIMITATIONS. 

1.  Under  Code  Civ.  Proc.  S  1537,  providing 
that,  to  obtHin  an  order  for  sale  of  real  estate 
to  pay  decedent's  debts,  petition  must  be  made, 
and  section  1538  that,  if  it  appear  to  the  court 
necessary  to  sell  the  real  estate,  an  order  must 
l>e  made  directed  to  persons  interested  to  show 
cause  why  an  order  to  sf  11  should  not  be  granted, 
and  section  1539,  providing  that  a  copy  of  the 
order  to  show  cause  shall  be  served  on  persons 
interested,  an  order  of  sale  is  void;  the  court 
having  obtained  no  jurisdiction  of  infants  in- 
terested, in  the  absence  of  an  order  to  show 
cause  and  service  thereof  on  them. 

2.  Under  Code  Civ.  Proc.  {  1718,  providing 
that,  "at  or  before  the  hearing  of  petitions 
•  •  •  for  sales  of  real  estate"  to  pay  debts 
of  decedents,  the  court  may  appoint  some  attor- 
ney to  represent  minors,  the  attorney  for  minors 
cannot  be  appointed  till  the  court  has  obtained 
jurisdiction  of  the  minora,  by  service  on  them  as 
provided  by  section  1538,  of  the  order  to  show 
cause;  and  waiver  of  the  order  to  show  cause 
by  an  attorney  appointed  tor  minors,  without  it, 
Is  ineffectual. 

3.  Code  Civ.  Proc.  f  1573,  providing  that  ac- 
tion for  recovery  of  an  estate  sold  by  an  admin- 
istrator shall  be  commenced  within  three  years 
next  after  the  settlement  of  the  final  account, 
does  not  prevent  action  after  that  time  by  chil- 
dren of  deceased  to  quiet  title  to  their  half  in- 
terest in  the  land  as  to  which  the  sale  was  void, 
where  the  purchaser  at  such  sale  acknowledged 
their  title  and  held  for  them  as  tenant  in  com- 
mon, and  the  action  was  against  the  mortgagee 
of  such  purchaser,  who,  when  taking  the  mort- 
gage, was  informed  of  their  title,  and  who 
purchased  under  foreclosure  of  the  mortgage; 
they  not  being  obliged  to  bring  their  action  till 
he  sought  to  gain  possession  under  the  title 
founded  on  the  foreclosure. 

4.  Where  an  administrator's  sale  of  lands  to 
pay  debts  was  void  as  to  the  half  interest  of 
decedent's  children,  and  the  purchaser  acknowl- 
edged that  they  had  a  half  Interest,  and  before 
mortgaging  the  land  told  the  mortgagee  so,  such 
children  are  not  estopped  by  retention  of  money 
they  received  from  the  administrator's  sale  to 
mamtain  action  to  quiet  title  against  the  mort- 
gagee purchasing  under  foreclosure  of  mort- 
gage. 

In  twnk.  Appeal  from  superior  conrt,  San 
Joaqnln  county. 

Action  by  John  F.  Campbell  and  others 
against  Mary  C.  Drais,  executrix  of  M.  J. 
Drals,  deceased,  and  others.  Judgment  for 
plalntUEs.    Defendants  appeal    Athrmed. 

•  Behearing  denied  July  28,  1880. 


Nlcol  ft  Orr,  W.  B.  Nutter,  and  Minor  ft 
Ashley,  for  appellants.  Smith  Jk,  Orant,  for 
respondents. 

McFARLAND,  J.  This  Is  an  action  to 
quiet  title  to  the  undivided  half  of  a  certain 
piece  of  land  described  in  the  complsint. 
The  plaintiffs  are  the  children  and  heirs  at 
law  of  John  A.  (Campbell,  deceased,  who  died 
May  21,  1873,  seised  in  severalty  of  the 
whole  of  said  tract  of  land,  and  it  is  conced- 
ed that  the  plaintiffs,  as  heirs  of  said  de- 
cedent, are  the  owners  of  the  undivided  half 
of  the  land  sued  for,  unless  their  title  there- 
to has  passed,  either  by  virtue  of  a  probate 
sale  made  in  the  administration  of  the  estate 
of  the  decedent  In  1874,  or  has  been  lost  to 
them  by  the  operation  of  the  statute  of  limi- 
tations. Judgment  in  the  lower  court  went 
for  plaintiffs,  and  defendants  appeal  from  the 
judgment  and  from  an  order  denying  theh: 
motion  tor  a  new  trial. 

Appellants  claim  title  first  as  purchasers 
under  the  foreclosure  of  a  mortgage  made  to 
M.  J.  Drais,  now  deceased,  by  one  Charcb, 
and  contend  that  Church  had  title  throngh 
mesne  conveyances  by  virtue  of  a  probate 
sale  of  the  property  in  1874.  We  are  aatls- 
fled,  however,  that  the  probate  sale  was  In- 
valia  and  void.  The  petition  under  which 
the  sale  was  made  was  filed  on  the  17th  day 
of  January,  1874,  and  is  as  follows:  "The 
petition  of  C  A.  Campbell,  administrator  of 
the  estate  of  said  deceased,  respectfully 
shows  that  heretofore,  to  wit,  on  the  14th 
day  of  October,  1873,  petitioner  filed  his  pe- 
tition praying  for  an  order  of  sale  of  certabi 
real  estate,  and  showing  the  necessity  there- 
for; that,  owing  to  a  mistake  In  the  Inventory 
on  flle^  the  real  property  set  forth  in  said 
petition  did  not  belong  to  said  estate;  that 
therefore  the  order  heretofore  granted  has 
j  become  Ineffectual;  that  a  new  inventory 
i  has  been  filed  correctly  describing  the  real 
estate  belonging  to  said  estate;  that  the  facts 
which  constitute  the  necessity  for  selling  the 
real  estate  belonging  to  said  estate  still  ex- 
ists, and  are  as  set  forth  in  said  former 
petition,  to  which  reference  is  hereby  made, 
and  petitioner  prays  may  be  taken  as  a  part 
hereof;  that  a  hotel  constitutes  a  portion 
of  the  improvements  on  the  real  estate  be- 
iMiglng  to  said  estate,  which  said  hotel 
contains  furniture  for  the  use  thereof;  that 
said  furniture  is  worth  about  two  hundred 
and  thirteen  -  dollars  and  sixty  cents.  Where- 
fore petitioner  prays  that  an  order  of  sale  be 
granted  authorizing  said  administrator  to  sell 
said  real  estate  and  fumltmre  at  public  sale. 
and  for  such  further  order  as  may  be  proper. 
[Signed  by  the  attorney  for  the  administrstor. 
and  verified  by  the  latter.]"  It  appears  that 
a  former  petition  for  the  sale  of  the  property 
had  been  filed  October  14.  1873,  but  that 
on  account  of  the  supposed  Insuflldent  de- 
scription of  the  iwop^^  It  had  been  aban- 
doned. On  the  same  day  on  which  tb* 
second  petition,  above  quoted,  was  filed,  to 
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wit,  Jannary  IT,  1874,  the  order  for  the  sale 
waa  made,  and  under  this  order  the  sale  took 
place;  and  It  Is  evident  that  the  order  for  the 
e&le  made,  under  these  circumstances,  was 
Invalid  and  void.  Section  1537  of  the  Code 
of  CSvU  Procedure  provides  that,  to  obtain 
an  order  for  the  sale  of  real  property,  a 
lictltion  In  writing  must  be  made  to  the 
superior  court,  setting  forth  certain  facts; 
und  section  1538  provides  that,  if  It  appears 
to  the  court  from  the  petition  that  It  Is  neces- 
sary to  sell  the  real  estate,  an  order  must  be 
made  directing  all  persons  Interested  In  the 
estate  to  appear  before  the  court  at  a  time 
and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  from  the  time  of  mak- 
ing such  order,  to.  show  cause  why  an  order 
should  not  be  granted  to  the  executor  or  ad- 
ministrator to  sell  so  much  of  the  real  estate 
of  the  decedent  as  Is  necessary;  and  section 
1539  provides  that  a  copy  of  the  order  to 
show  cause  must  be  personally  served  on 
all  persons  Interested  In  the  estate,  Including 
the  heirs,  at  least  ten  days  before  the  time 
of  bearing,  or  be  published  four  successive 
weeks  In  such  newspaper  as  the  court  shall 
direct  In  the  case  at  bar,  no  such  notice 
to  show  cause  was  made,  and  no  service 
of  any  kind  was  made  upon  the  respondents 
herein,  who  at  that  time  were  all  minors, 
the  oldest  of  them  being  only  about  12  years 
old.  The  respondents  contend  that  the  pe- 
tition did  not  give  jurisdiction  because  It  con- 
tained no  description  of  the  property  to  be 
sold;  but,  if  It  could  be  held  that  a  reference 
to  various  documents  referred  to  in  the  pe- 
tition might,  under  a  very  liberal  construc- 
tion, show  a  sufficient  description  of  the  prop- 
erty, still  the  absence  of  any  order  to  show 
cause  and  of  any  service  of  the  notice  upon 
respondents  are  fatal  to  tiie  validity  of  the 
sale.  And  this  difficulty  Is  not  obviated  by 
the  fact  that  one  Hall,  who  had  been  appoint- 
ed attorney  for  minor  heirs,  did,  on  the  date 
when  said  petition  was  made,  file  with  the 
court  a  document  of  which  the  following  Is 
a  copy:  "Waiver  of  notice:  The  under- 
signed attorney,  appointed  to  represent  the 
minor  heirs  during  the  settlement  of  said  es- 
tate, hereby  waives  notice  of  hearing  of  pe- 
tition for  sale  of  said  real  estate,  and  .assents 
to  an  order  of  sale  as  prayed  for  in  said  pe- 
tition, and  for  the  reasons  and  causes  therein 
stated."  The  attorney  for  minor  heirs  can 
represent  them  only  In  a  proceeding  which 
has  been  duly  Inaugurated  and  in  which  the 
court  has  already  jurisdiction  of  the  minors 
by  such  service  of  summons  or  notice  as  the 
Code  provides.  He  cannot  waive  their  rights, 
or  by  any  of  his  acts  Invest  the  court  with 
jurisdiction  of  their  persons  which  it  had  not 
already  acquired.  Section  1718,  which  pro- 
vides that,  "at  or  before  the  hearing  of  pe- 
titions *  *  *  for  sales  of  real  estate," 
the  court  may  appoint  some  attorney  to 
represent  minors,  evidently  refers  to  some 
particular  proceeding,  and,  taken  In  connec- 
tion With  other  provisions  of  the  Code,  clear- 


ly contemplates  a  proceeding  In  which  the 
court  has  already  acquired  jurisdiction  of 
the  minors.  Such  was  the  ruling  of  the 
court  touching  the  appointment  of  a  guardian 
ad  litem  In  Gray  v.  Palmer,  9  CaL  628,  where 
It  was  said:  "The  court  had  no  right  to  ap- 
point a  guardian  ad  litem  until  the  Infant 
waa  properly  before  the  court;"  and  In  Oal- 
pln  V.  Page,  18  Wall.  365,  the  court  say  that 
the  record  showed  "that  the  district  court 
never  acquh:«d  jurisdiction  over  the  person 
of  Frankllna  0.  Gray  in  one  of  the  actions, 
and  therefore  had  no  more  authority  to  ap- 
point a  guardian  ad  litem  for  her  In  that  ac- 
tion than  it  had  to  appoint  attorneys  for  the 
other  defendants."  These  principles  apply 
here;  for,  while  probate  proceedings  are  at 
least  quasi  proceedings  In  rem,  yet  where 
the  statute  provides  for  the  service  of  notice 
upon  persons,  the  same  mlii  applies  as  In 
ordinary  civil  actions.  The  probate  court, 
therefore,  had  no  jurisdiction  to  make  the 
order  of  sale  under  .which  appellants  claim, 
and  the  sale  was  invalid  and  void.  The  fact 
that  In  1874  section  1718  provided  that  "the 
appearance  of  the  attorney  is  sufficient 
proof  of  the  service  of  the  notice  on  the  par-' 
ties  be  is  appointed  to  represent"  does  not 
change  the  prhidple.  This  language  Implies 
that  there  must  be  notice  to  the  parties  and 
proof  of  the  service  of  such  notice,  and  mere- 
ly means  that  after  such  service  the  appear- 
ance of  the  attorney,  under  certain  circum- 
stances, may  be  taken  as  sutUcient  proof  of 
the  fact  of  service.  But  in  the  case  at  bar 
it  appears  affirmatively  that  there  was  neither 
notice  nor  service,  and  that  the  attorney 
undertook  to  waive  both. 

The  court  below  correctly  held  that  the  ac- 
tion was  not  barred  by  sections  318,  319,  320, 
and  1573  of  the  Code  of  Civil  Procedure,  or 
either  of  them.  The  sale  under  the  probate 
order  wus  made  to  one  Hewitt,  to  whom  In 
March,  1874,  an  administrator's  deed  was  giv- 
en, which  purported  to  convey  to  Hewitt  in 
severalty  the  whole  of  the  tract  of  land  of 
which  the  undivided  half  Is  Involved  In  this 
action.  Hewitt  held  and  occupied  the  land 
for  a  few  days,  and  on  March  11,  1874,  con- 
veyed the  same  by  deed  In  severalty  to  one 
Cross,  who  held  and  occupied  the  same  until 
February,  1876,  when  he  conveyed  the  land 
by  deed  purporting  to  convey  the  whole  in 
severalty  to  one  Church,  who  at  that  time 
entered  Into  the  possession  of  the  land,  and 
has  been  In  possession  ever  since.  While 
Cross  was  In  possession  he  allowed  the  wid- 
ow of  John  A.  Campbell,  deceased,  to  build 
a  house  upon  a  portion  of  the  land,  and  to 
occupy  It  with  her  minor  children,  and  In 
1876  Church  married  the  widow,  and  the  chil- 
dren continued  to  live  on  the  land  with 
Church  and  their  mother  during  and  after 
their  minority.  They  were  raised  and  treat- 
ed by  Church  substantially  as  If  they  had 
been  his  own  children.  Perhaps  the  evidence 
does  not  quite  warrant  the  finding  of  the  court 
that  during  all  this  time  Church  recognized 
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the  chUdren  as  owning  an  undivided  one-half, 
and  held  possession  as  a  tenant  in  common 
irlth  them.  It  is  probable  that  for  a  period 
exceeding  the  statutory  limitation  of  five  years 
Church  thought  tliat  he  owned  the  land  In 
leyeralty,  and  treated  it  as  if  he  so  owned  it. 
During  most  of  that  tlme^  however,  the  plain- 
tiffs were  minors.  Some  time  between  1886 
and  1890  Church  told  at  least  one  of  the  plaln- 
tifls  that  they  (the  children)  had  an  interest 
in  the  property;  and  In  1890,  and  before  the 
execution  of  the  mortgage  to  Drals,  under 
which  appellants  claim,  he  said  to  all  the 
plaintlflfs  tliat  they  owned  one-half.  More- 
over, before  Drais  took  the  mortgage  in  De- 
cember, 1890,  Church  informed  him  that  the 
children  owned  one-half,  and  called  his  at- 
tention to  an  abstract  of  title  showing  that 
fact;  and,  after  considerable  conversation 
between  them  upon  the  Bubject,  Drais  agreed 
to  take  the  mortgage  with  the  knowledge 
that,  although  it  covered  the  whole  title  to 
the  land,  yet  it  probably  would  be  good  for 
only  an  undivided  one-half.  All  the  plain- 
tiffs had  attained  their  majority  a  little  more 
than  three  years  before  the  commencement 
of  this  action,  and  the  final  account  of  the 
administrator  of  the  estate  of  Campbell,  de- 
ceased, bad  been  settled  more  than  three 
years  before  the  commencement  of  the  action; 
and  therefore  appelliinta  contend  that  the  ac- 
tion Is  barred  by  section  1573  of  the  Code  of 
Civil  Procedure,  which  provides  that  no  ac- 
tion shall  be  maintained  for  the  recovery  of 
an  estate  sold  by  an  executor  or  administra- 
tor unless  It  be  commenced  within  three 
years  next  after  the  settlement  of  the  final 
account.  But  plaintiffs  had  no  cause  of  ac- 
tion against  Church,  for  he  acknowledged 
their  title  and  was  holding  for  them  as  a  ten- 
ant in  common,  and  they  could  not  have  liti- 
gated their  title  in  the  foreclosure  suit  be- 
cause they  held  by  a  paramount  title,  and 
not  under  the  mortgagor.  They  were  not, 
therefore,  called  upon  to  bring  any  action  un- 
til the  purchasers  under  the  foreclosure  judg- 
ment sought  to  gain  possession  under  their 
title  founded  upon  that  judgment.  The  mon- 
ey which  Hewitt  paid  for  the  land  at  the 
original  administrator's  sale  was  used  partly 
to  pay  off  debts  of  the  estate,  and  there  was 
a  residue  which  was  distributed,  and  a  part 
of  the  money  so  distributed  was  received  by 
the  plaintiffs;  and  it  is  contended  by  appel- 
lants that  this  fact  estops  the  plaintiffs  from 
bringing  this  suit,  and  that,  at  all  events, 
they  cannot  maintain  the  suit  while  retain- 
ing that  money.  Whether  minor  heirs,  who 
ure  merely  passive  during  the  administration 
of  an  estate,  and  enter  themselves  Into  no 
contracts,  are  bound  to  restore  money  which 
comes  to  them  upon  a.  void  sale  is  a  question 
not  necessary  to  be  determined  (see  Hill  v. 
Den,  54  Cal.  C),  for  this  principle  would  not 
apply  here.  There  is  no  reason  why  the 
money,  under  any  view  of  the  law,  should  be 
paid  to  these  present  appellants,  and  there 
are  no  elements  of  estoppel  here,  because 


Drals  took  his  mortgage  having  knowledge 
of  the  true  state  of  the  title,  or  the  means  of 
acquiring  it.  If  the  affirmance  of  the  judg- 
ment works  any  injustice  to  the  appellants, 
we  see  no  way,  under  the  law,  to  prevent  iL 
The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    HENSHAW,  J.;   HARRISON, 
X;  GAROUXTE,  J.;  VAN  DYKE,  J. 


(UGCal.  266) 
SILVERIA  V.  rVBBSON  et  aL  (8.  P.  1,153.) 
(Supreme  Conrt  of  California.    June  30.  1890.) 

MASTER'S  LIABILITY— J17DOHBNT—AMBND- 
MKNT. 

1.  It  being  the  duty  of  the  owners  of  a  ves- 
sel, to  one  employed  by  them  thereon  to  do  any 
services  that  he  might  be  called  upon  to  do.  to 
supply  a  good  reefing  pennant;  and  he,  through 
their  failure  to  do  80,  naviug  been  injured  while 
reefing  the  sail  as  directed,  they  are  liable, 
whether  or  not  their  failure  was  due  to  negli- 
gence. 

2.  Error  cannot  be  predicated  of  the  fact  that 
judgment  was  first  rendered  against  all  of  de- 
fendants, and  afterwards  amended  by  striking 
out  the  name  of  O.,  where  it  can  be  presumed, 
in  support  of  the  judgment,  that  O.  was  not 
served  with  summons,  and  did  not  appear;  that, 
on  motion  of  plaintiff,  the  action  was  dismissed 
as  to  him,  and  that  plaintiff  properly  proceeded 
against  the  other  defendant.s,  as  provided  io 
Code  Civ.  Proc.  §  414;  and  that  O.  was  improp- 
erly included  in  the  judgment  by  mistake  or  in- 
advertence of  the  clerk. 

Department  2.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco. 

Action  by  William  Sllveria  against  Niels 
Iverson  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    AfQrmed. 

Gunnison,  Booth  &  Barinett  (H.  W.  Hut- 
ton,  of  counsel),  for  appellants.  F.  J.  Castel- 
hun,  for  respondent 

McFARLAND,  J.  Appeal  by  defendants 
from  a  judgment  In  favor  of  plaintiff.  De- 
fendants did  not  Interpose  any  demurrer,  bat 
the  main  point  which  they  now  make  for  a 
reversal  is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
It  Is  averred  in  the  complaint  that  plaintiff 
was  employed  by  defendants,  who  were  the 
owners  of  a  certain  coasting  sdiooner.  called 
the  "Ocean  Spray,"  to  cook  on  said  schooner, 
and  to  perform  such  other  services  as  the 
captain  of  the  vessel  might  coll  on  him  to  per- 
form; that  "it  was  the  duty  of  the  defend- 
ants to  provide  said  schooner  with  good,  safe, 
and  strong  ropes,  tackle,  and  sailing  appa- 
ratus, but  that  the  defendants,  disregarding 
their  duty  In  that  behalf,  provided  and  used 
an  old,  worn-out,  rotten,  and  defective  reefing 
pennant  with  which  to  reef  the  mainsail,  of 
which  they  had  notice";  that  on  a  certain 
named  day,  "while  plaintiff,  In  obedience  to 
the  orders  of  the  captain  of  the  said  schooner, 
was  assisting  in  reefing  the  mainsail  in  the 
usual  and  proper  way,  by  pulling  at  the  reef- 
ing pennant  In  the  usual  and  proper  way,  the 
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said  reefing  pennant  broke";  that,  when  the 
pennant'broke,  plaintiff  was  upon  the  roof  of 
the  cabin,  which  was  the  usual  and  proper 
place  for  him  to  be  when  doing  said  work; 
and  that  "when  the  said  reefing  pennant 
broke,  as  above  stated,  plaintiff  fell  back- 
wards from  the  roof  of  the  cabin,  a  distance 
of  attout  six  feet,  striking  the  deck  with  his 
right  shoulder,"  whereby  his  shoulder  was  dis- 
located, and  other  injuries  were  done  to  him, 
which  are  specifically  described. 

Appellants  assail  the  complaint  mainly  on 
the  ground  that  it  contains  no  express  aver- 
ment of  negligence;  that  is,  that  the  word 
"negligently,"  or  some  equivalent  word  or 
phrase,  is  not 'used  in  the  complaint.  Waiv- 
ing the  fact  that  the  answer  contains  merely 
denials  of  the  averments  of  the  complaint, 
and  that  in  support  Of  the  Judgment  it  must 
be  presumed  tliat  the  case  was  tried  as  If  the 
averments  were  sufficient,  our  opinion  Is  that, 
at  least  in  the  absence  of  a  special  demurrer, 
the  complaint  states  a  sufficient  cause  of  ac- 
tion. It  is  true  that  In  certain  cases,  where 
the  facts  stated  do  not  constitute  a  cause  of 
action  unless  done  negligently,  it  must  be 
averred  that  they  we're  so  done,  unless  the 
facts  themselves  necessarily  exclude  any  hy- 
pothesis other  than  that  of  negligence.  But 
In  the  case  at  bar  the  facts  alleged  do  them- 
selves constitute  a  cause  of  action.  From  the 
averred  relation  of  the  parties.  It  was  the 
duty  of  appellants,  as  averred,  to  supply  a 
good  reefing  pennant;  and  not  having  done 
80,  and  by  reason  thereof  the  respondent  hav- 
ing been  injured,  the  appellants  were  liable 
for  damages,  whether  the  wrongful  act  was 
the  result  of  negligence,  or  intention,  or  other 
cause.  The  facts  alleged  constitute  a  cause 
of  action.  The  defect  in  the  pennant  is  suf- 
ficiently stated,  and  it  is  sufficiently  averred 
that  this  caused  the  injuryto  respondent 

2.  There  were  four  named  defendants,— 
Iverscn,  Gerdau,  and  Lassen,  who  were  served 
and  appeared  and  answered,  and  Omundsen, 
who  did  not  appear,  and  as  to  whom  there  is 
no  evidence  of  service;  and  appellants  con- 
tend that  the  judgment  should  be  reversed 
because,  as  they  say,  it  was  first  rendered 
against  all  four,  and  was  afterwards  amend- 
ed by  striking  out  the  name  of  Omundsen. 
Counsel,  to  some  extent,  argue  this  point  as 
If  there  were  a  bill  of  exceptions  showing  ex- 
actly what  occurred  with  respect  to  this  mat- 
ter; but  there  is  nothing  before  us  except 
the  judgment  roll,  which  contains  merely  the 
pleadings,  the  verdict,  and  the  judgment 
The  judgment  has  a  reference  to  Omundsen, 
from  which,  perhaps,  we  may  conclude  that 
appellants  are  warranted  In  claiming  that  (! 
was  first  rendered  against  all  four  of  the  de- 
fendants, and  afterwards  amended  by  strik- 
ing out  the  name  of  Omundsen;  but,  grant- 
ing this,  it  may  be  presumed,  in  support  of 
the  judgment,  that  Omundsen  was  not  served 
with  summons,  and  did  not  appear;  that  on 
motion  of  plaintiff  the  action  was  dismissed 
as  to  him,  and  that  plaintiff  properly  proceed- 


ed against  the  other  defendants,  as  provided 
in  section  414,  Code  Civ.  Proc;  and  that 
Omundsen  was  Improperly  included  In  the 
judgment  by  mistake  or  inadvertence  of  the 
clerk.  Under  such  circumstances,  the  Judg- 
ment against  Omundsen  was  a  nullity  on  its 
face,  and  appellants  were  in  no  way  preju- 
diced by  the  amendment  It  was  proper  for 
the  court  to  strike  out  the  name  of  Omund- 
sen, and,  if  it  had  not  done  so,  this  court,  on 
appeal,  would  have  ordered  the  amendment. 
Alpers  V.  Schammel,  75  Oal.  590,  17  Pac.  708. 
The  judgment  appealed  from  is  affirmed. 

We  concur:    TEaiPLB,  J.j  HENSHAW,  J. 


(126  Cal.  261) 

WOOD  V.  JORDAN.    (S.  F.  1,588.) 
(Supreme  Court  of  California.    June  30,  1890.) 

JUDOMENTS-COLLATBRAL  ATTACK. 

Judgment  foreclosinf;  the  lien  of  a  street 
assessment  cannot  be  collaterally  attacked,  per- 
sonal service  of  defendants  in  the  action  to 
foreclose  having  been  had,  and  they  having  ap- 
peared and  contested  the  action  and  the  validity 
of  the  assessments,  and  having  failed  to  appeal, 
the  court  having  thus  had  jurisdiction  over  the 
person  and  subject-matter. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 

Action  by  Abbie  Hose  Wood,  administra- 
trix of  Joseph  M.  Wood,  deceased,  against 
James  C.  Jordan.  Judgment  for  plaintiff. 
Defendant  appealed.    Affirmed. 

Charles  F.  ECanlon,  for  appellant.  J.  O. 
Bates,  for  respondent. 

HENSHAW,  J.  Joseph  M.  Wood  in  his 
lifetime  commenced  this  action  against 
James  C.  Jordan.  Upon  his  death  while  the 
action  was  pending,  his  administratrix  was 
substituted  as  plaintiff  in  his  place.  The  ac- 
tion was  to  quiet  title.  Plaintiff  claimed  both 
by  record  title  and  by  prescription.  He  was 
successful  under  his  first  claim,  and  unsuc- 
cessful as  to  the  second.  Defendant  appeals 
from  the  judgment  and  from  the  order  deny- 
ing him  a  new  trial. 

Plaintiff's  record  title  comes  from  the  sale 
by  the  sheriff  and  his  subsequent  deed  upon 
foreclosure  of  certain  liens  for  street  as'^ess- 
ment  upon  the  land  in  question.  Defendant's 
title  comes  by  mesne  conveyance  from  the 
owner  of  the  lands  affected  by  the  actions  to 
foreclose  the  street  assessment,  the  deeds 
having  been  made  after  Judgments  In  the 
foreclosure  suits.  The  attack  upon  plaintiff's 
title  Is  based  upon  the  contention  that  the 
judgments  in  the  foreclosure  suits  were  void 
because  of  asserted  irregularities  in  the  as- 
sessments which  were  the  foundations  of  the 
actions.  In  the  actions  to  foreclose  the  lien 
of  the  street  assessments,  personal  service 
of  the  defendants  was  had.  They  api)eared 
and  contested  the  action  and  the  validity  of 
the  Assessments,  were  defeated,  and  failed  to 
appeal.    The  court  thus  had  jurisdiction  over 
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the  person  and  over  the  ■nbject-matter,  and 
Its  decree  was  a  finality.  It  is  In  the  exercise 
of  the  taxing  power  that  street  assessment 
Uens  bre  Imposed  upon  the  land  of  the  prop- 
erty owner.  "Jurisdiction  being  obtained 
over  the  person  and  over  the  subject-matter, 
no  error  la  Its  exercise  can  make  the  judg- 
ment Toid.  The  authority  to  decide  being 
shown.  It  cannot  be  devested  by  being  im- 
properly or  incorrectly  employed.  •  •  • 
'the  same  rules  apply  to  actions  to  recover 
delinquent  taxes  as  In  other  cases  in  respect 
to  collateral  attacks.  -  It  cannot  be  shown  to 
avoid  the  effect  of  such  judgments  that  the 
taxes  were  previously  paid.  Neither  will 
such  Judgment  be  in  the  least  affected  be- 
cause It  appears  from  the  Judgment  roll  that 
the  assessment  was  illegal  and  void." 
Freem.  Judgm.  {  135.  The  conclusiveness  of 
Judgments,  and  their  freedom  from  collateral 
attack,  have  been  directly  held  to  apply  to 
Judgments  for  the  foreclosure  of  street  as- 
sessments. Mayo  V.  Ah  Loy,  32  Cal.  477; 
People  V.  Doe,  3&  CaL  220;  Eltel  v.  Foote,  39 
Cal.  438;  Mayo  v.  Foley,  40  Cal.  281;  Crall 
V.  Ppso  Irr.  Dist,  87  Cal.  140,  26  Pac.  797. 
See,  'also,  Hahn  t.  Kelly,  84  Cal.  391.  The 
Judgments  which  were  the  foundations  of  the 
sherllTs  deeds  in  question  were  certainly  not 
void,  and,  whatever  may  be  the  alleged  er- 
rors, they  may  not  be  reviewed  upon  this  col- 
lateral attack.  The  Judgment  and  order  ap- 
pealed from  are  affirmed. 


We  concur:    TEMPLE,  J.;  McFARLAND, 


J. 


CU5  Cal.  2«S) 

WOOD  T.  JORDAN.     (S.  P.  1,087.) 
(Supreme  Court  of  CalifoMa.    June  30,  1899.) 

DISMISSAL  07  ACTION. 

Code  Civ.  Proc.  i  SSI,  providing  that  an 
action  may  be  dismissed  by  plaintiff,  provided  a 
counterclaim  has  not  been  made  or  affirmative 
relief  sought  by  defendant,  does  not  prevent 
such  dismissal  of  action  to  quiet  title,  though  the 
answer  asserts  title  in  defendant,  denies  plain- 
tiff's right  of  possession,  alleges  an  ouster  by 
Slaintiff,  and  prays  for  a  decree  establishing 
efendant's  title  and  enjoining  plaintiff  from 
asserting  any  claim  to  the  land  or  interfering 
with  the  possession. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco. 

Action  by  Abble  R.  Wood,  administratrix  of 
J.  M.  Wood,  against  James  C.  Jordan.  From 
sn  order  refusing  to  vacate  the  judgment  of 
dismissal,  defendant  appeals.    Affirmed. 

Charles  F.  Hanlon,  for  appellant  J.  0. 
Bates,  for  respondent. 

PER  CURIAM.  An  action  was  brought  by 
the  plaintiff  to  quiet  his  title  to  certain  pieces 
of  land  in  the  city  and  county  of  San  Fran- 
cisco, plaintiff  alleging  that  he  was  in  pos- 
session. Upon  his  death  his  administratrix 
was  substituted  in  his  place.  Defendant  an- 
swered asserting  title  in  himself,  denying 


plaintiff's  right  of  possession,  alleging  an  ous- 
ter by  plaintiff  of  defendant's  possession,  and 
concluding  with  a  prayer  for  a  decree  estab- 
lishing his  title,  and  enjoining  plaintiff  from 
asserting  any  claim  to  the  land,  or  interfer- 
ing in  any  manner  with  the  possession  there- 
of. Thereafter  plaintiff  procured  a  dismissal 
of  the  action,  and  a  Judgment  of  dismissal 
was  duly  given.  Defendant  then  moved  to 
vacate  the  Judgment  of  dismissal,  and  from 
the  order  of  the  court  refusing  so  to  do  be 
prosecutes  this  appeal.  He  insists  that  by 
his  answer  he  seeks  affirmative  reUef,  and 
that  under  section  581,  subd.  1,  Code  Civ. 
Proc  It  was  erroneous  for  the  court,  under 
these  circumstances,  to  dismiss  the  action. 
But  this  contention  has  been  definitely  set- 
tled against  him  in  Moyle  v.  Porter,  51  OaL 
639.    The  order  appealed  from  Is  affirmed. 


(125  Cal.  2C4) 

KNOWLES  V.  CROCKER  KSTAXK  CO.  et  sL 

(S.  F.  1,087.)' 

(Supreme  Conrt  of  California.    Jane  30,  1899.) 

FORCIBLE    ENTRY— COMPLAINT— POSSESSION— 
DEMURRER  FOR  UNCERTAINTY. 

1.  Under  Code  Civ.  Proc.  {  1172,  requiring 
plaintiff  in  action  for  forcible  entry  to  prove 
that  he  was  "peaceably  in  the  actual  possession 
at  the  time  of  the  forcible  entry,"  a  complaint 
alleging  that  "plaintiff  was  in  the  peaceable  and 
undisturbed  possession"  is  defective,  as  not  al- 
leging actual  possession,  as  distinguished  from 
constructive  possession. 

2.  Where  a  complaint  In  action  for  forcible 
entry,  alleging  that  "plaintiff  was  in  the  peace- 
able and  undisturbed  possession"  at  the  time  of 
the  entry,  is  defective,  in  not  alleging  actual  pos- 
session, the  defect  is  sutSciently  taken  ad- 
vantage of  by  a  special  demurrer  on  the  ground 
of  uncertainty,  in  that  it  taunot  be  ascertained 
from  the  complaint  "what  was  the  character 
of  the  alleged  possession  of  plaintiff  of  the 
property  described."  . 

Department  2.  Appeal  from  superior  court 
San  Mateo  county. 

Action  by  Frank  S.  Knowles  against  the 
Crocker  Estate  Company  and  others.  Demur- 
rer to  complaint  was  overruled,  and  Judgment 
rendered  for  plaintiff,  and  defendants  appeal. 
Reversed. 

Morrison,  Foerster  &  Cope  and  Qeorge  C. 
Ross,  for  appellants.  B.  B.  Newman  and  E. 
F.  Fitzgerald,  for  respondent 

PER  CURIAM.  Action  founded  on  an  al- 
leged forcible  entry  upon  real  property,  and 
also  a  forcible  detainer  thereof.  In  the  first 
count  of  the  complaint  it  is  alleged,  among 
other  things,  that  on  November  16,  1896, 
plaintiff  was  in  the  peaceable  and  undisturbed 
possession  of  certain  described  lands,  and  that 
while  he  was  so  in  possession  the  defendants, 
with  force,  etc.,  entered  th^^on,  and  "in  a 
forcible  manner  ejected  plaintiff  and  put  him 
out  of  said  real  property,"  and  broke  down 
his  fences  inclosing  the  same.  In  the  second 
count  of  the  complaint  plaintiff  repeats  b; 
reference  the  allegations  of  the  first,  and  fui^ 
ther  avers  that  since  the  said  forcible  eatry 
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the  defendants,  by  force  and  menaces  and 
threats  of  violence,  have  held,  and  yet  hold, 
possession  of  the  land  aforesaid.  Defendants 
demurred  to  each  count  of  the  complaint  on 
the  grounds  that  It  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  for 
uncertainty.  In  that  It  cannot  be  ascertained 
therefrom  "what  was  the  character  of  the 
alleged  possession  of  plaintiff  of  the  property 
described."  The  court  overruled  the  demur- 
rer, and,  upon  the  subsequent  trial  of  the 
cause,  rendered  judgment  in  plaintiff's  favor 
for  restitution  of  the  premises  with  treble 
damages. 

The  only  question  of  moment  made  by  de- 
fendants on  appeal  concerns  the  ruling  of  the 
court  on  the  demurrer.  They  urge  that  the 
flrst  count  of  the  complaint  was  bad,  for  that 
it  does  not  allege  actual  iMssesslon  by  the 
plaintiff  at  the  time  of  the  forcible  entry. 
The  statute  requires  that  plaintiff  shall  prove, 
in  actions  of  this  nature,  that  he  was  "peace- 
ably in  the  actual  possession  at  the  time  of 
the  forcible  entry,  or  was  entitled  to  the  pos- 
session at  the  time  of  the  forcible  detainer." 
Code  Civ.  Proc.  8  1172.  And  there  Is  no  doubt 
that  in  the  proceeding  for  a  forcible  entry,  as 
in  the  first  cause  of  action  of  the  complaint 
here,  the  plaintiff  must  show  by  his  pleading 
that  he  was  In  actual  possession  of  the  prop- 
erty when  it  was  invaded  by  the  defendant, 
since  it  Is  intrusion  upon  actual  possession, 
as  distinguished  from  constructive,  for  which 
the  statute  was  designed  to  afford  a  summary 
remedy.  Cummins  v.  Scott,  23  Cal.  526; 
More  V.  Del  Valle,  28  Cal.  170;  Vol!  v.  Hol- 
11s.  60  Cal.  573,  574;  Ely  v.  Yore,  71  Cal.  130, 
11  Pac.  868.  This  complaint  Is  unquestion- 
ably a  defective  pleading.  Whether  It  is  so 
radically  defective  as  to  be  open  to  successful 
attack  upon  general  demurrer,  or  whether  It 
may  be  said  that,  by  way  of  argument  and 
inference,  it  contains  averments  authcient  to 
pass  a  general  demurrer,  need  not  here  be 
decided;  for  we  think  it  beyond  question  that 
the  ground  of  special  demurrer  was  well  tak- 
en, and  the  amendment  to  the  complaint 
which  must  follow  the  sustaining  of  the  spe- 
cial demurrer  should  relieve  the  pleading 
from  the  defect  complained  of  under  the  gen- 
eral demun'er. 

The  ground  of  special  demurrer,  as  above 
pointed  out,  was  tnat  the  complaint  was  un- 
certain, in  that  it  could  not  be  ascertained 
therefrom  "what  was  the  character  of  the 
alleged  possession  of  plaintiff  of  the  property 
described."  It  may  be  conceded  that  the 
phrase  "character  of  possession"  is  in  Itself 
one  of  doubtful  import.  Still,  it  is  a  suffi- 
cient specification  of  the  ground  of  uncertain- 
ty, if  It  fairly  directs  the  mind  of  the  pleader 
to  the  vulnerable  point  in  his  complaint.  The 
law  requires  that  the  possession  shall  be  ac- 
tual. This  characteristic  of  plaintiff's  posses- 
sion Is  essential  to  his  right  to  maintain  such 
an  action,  and  we  think  no  pleader  could 
justly  say  that  audi  a  specification  was  insuf- 
ficient to  put  him  upon  notice  that  his  com- 


plaint was  assailed  for  insufficiency  or  uncer- 
tainty in  this  regard.  The  Judgment  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  sustain  the 
special  demurrer  to  the  complaint,  with  leave 
to  plaintiff  to  amend. 

(S  Cal.  Unrep.  294) 

BRADBURY  et  al.  v.  McHENRY  et  al.    (S.  F. 

803.) 

(Supreme  Court  of  California.     July  1,  1899.) 

REMARKS     OF     COURT— HARMLESS     ERROR- 
CONTRACTS— EVIDENCE— MATERIALITY. 

1.  A  remark  made  by  the  court,  on  rejecting 
evidence  offered  by  plaintiffs,  that  he  could  see 
the  dilemma  plaintiffs  were  in,  and  wished  to 
give  them  all  the  latitude  possible,  but  did  not 
see  the  materiality  of  the  testimony  offered,  was 
not  reversible  error,  as,  in  effect,  telling  the  jury 
that  plaintiffs  had  no  case. 

2.  On  an  issue  of  implied  contract  of  a  land- 
owner to  pay  for  a  well,  evidence  of  the  ca- 
pacity of  the  well,  and  of  the  amount  of  stock  on 
the  place,  and  of  the  fact  that  crops  were  being 
raised  where  none  were  raised  ttetoie,  is  imma- 
terial. 

3.  Evidence  that  a  tenant  did  not  think  he 
was  liable  to  pay  for  the  boring  of  a  well  on 
the  premises  is  not  admissible  against  the  land- 
lord to  show  that  he  was  liable  tlierefor. 

4.  In  an  action  against  a  husband  and  wife 
to  pay  foi"  boring  a  well  on  the  wife's  premises, 
which  had  been  leased  to  a  firm  composed  of 
the  husband's  brother  and  a  third  person,  evi- 
dence as  to  whether  the  husband  and  his  broth- 
er had  ever  been  partners  is  immaterial. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Bradbury  &  Caylor  against  John 
McHenry  and  another.  From  a  judgment  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiffs  appeal.    Affirmed. 

O'Brien,  O'Brien  &  O'Brien,  for  appel- 
lants.   John  Flouroy,  for  respondents. 

COOPER,  C.  This  action  was  brought  by 
plaintiffs  to  recover  of  defendants  the  sum 
of  $2,034.45,  alleged  to  be  due  upon  an  ex- 
press contract  for  services  rendered  and  ma- 
ferial  furnished  in  boring  for  defendants  an 
artesian  well.  The  facts  as  to  the  boring  of 
the  well  and  the  value  of  the  services  and 
material  were  not  controverted.  The  prem- 
ises on  which  the  well  was  bored  belonged 
at  all  the  times  referred  to  In  the  complaint 
to  the  defendant  Nellie  McHenry,  who  Is  the 
wife  of  defendant  John  McHenry,  but  were 
leased  to,  and  in  the  possession  of,  one 
James  McHenry  and  Philip  L.  Wooster, 
partners  under  the  name  of  Wooster  &  Mc- 
Henry. James  McHenry  was  a  brother  of 
defendant  John  McHenry.  It  was  claimed 
by  defendants  that  the  well  was  bored  at 
the  request  of,  and  under  a  contract  with, 
the  firm  of  Wooster  &  McHenry,  and  that 
defendants  had  nothing  to  do  with  the  em- 
ployment of  plaintiffs  in  any  manner.  The 
question  was  as  to  whether  plaintiffs'  con- 
tract was  with  defendants,  as  contended  by 
plaintiffs,  or  with  the  firm  of  Wooster  &  Mc- 
Henry.   It  was  established  without  contra- 
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diction  that,  prior  to  the  commencement  of 
the  present  ault,  the  plaintiffs  commenced 
an  action  against  the  firm  of  Wooster  &  Mc- 
Henry  hy  filing  a  verified  complaint,  alleging 
that  the  amount  now  claimed  was  due  from 
said  firm  of  Wooster  &  McHenry  upon  an 
express  contract.  An  affidavit  for  attach- 
ment was  made  in  said  last-named  action  by 
Bradbury,  one  of  the  present  plaintiffs,  In 
which  he  swore  the  amount  was  due  and 
owing  from  Wooster  &  McHenry  upon  an 
express  contract.  After  said  last-named  ac- 
tion was  commenced  against  said  Wooster  & 
McHenry,  they  filed  a  petition  in  Insolvency, 
and  the  plaintiffs  dismissed  the  said  action. 
The  evidence  on  the  part  of  the  defendants 
In  this  case  was  to  the  effect  that  they  made 
no  contract  with  plaintiffs,  did  not  employ 
them,  and  had  nothing  to  do  with  having 
the  well  bored.  The  case  was  tried  before 
a  Jury,  and  verdict  for  defendants.  Judg- 
ment was  thereupon  rendered.  Motion  for 
a  new  trial  made  and  denied,  and  this  ap- 
peal is  from  the  Judgment  and  order.  The 
instructions  given  to  the  Jury  are  not  in  the 
record,  and  plaintiffs'  counsel  admit  that 
there  is  sufficient  evidence  to  sustain  the 
verdict. 

The  contention  here  is  that  prejudicial  er- 
ror was  committed  by  the  court  below  in  the 
rejection  of  testimony  and  in  certain  re- 
marks made  by  the  court  in  the  presence  of 
the  Jury.  While  the  witness  Wooster  (a 
member  of  the  firm  of  Wooster  &  McHenry) 
was  being  examined  on  behalf  of  plaintiffs, 
in  rebuttal,  he  stated  that  he  remembered 
the  fact  of  going  to  the  well  about  the  time 
it  was  being  completed,  and  there  seeing  a 
band  of  hogs,  and  the  witness  was  asked  by 
plaintiffs'  counsel  if  the  hogs  were  repre- 
sented to  him  as  belonging  to  the  farm.  The 
testimony  was  objected  to  as  being  incompe- 
tent, immaterial,  and  not  In  rebuttal.  The 
court  sustained  the  objection,  and  counsel 
for  plaintiffs  then  made  a  statement  of  cer- 
tain facts  which  he  offered  to  prove  by  the 
witness,  and,  among  other  facts,  "a  general 
course  of  conduct  on  the  part  of  James  Mc- 
Henry showing  that  James  McHenry  did  not 
himself  regard  the  firm  of  Wooster  &  Mc- 
Henry as  the  parties  liable  to  pay  for  the 
well."  The  court  thought  the  evidence  not 
in  rebuttal  or  material,  and  in  ruling  upon 
the  question  said:  "I  can  see  the  dilemma 
the  plaintiffs  are  in.  I  wish  to  give  them 
all  the  latitude  I  possibly  can,  but  I  don't 
sefe  what  figure  this  testimony  would  cut  In 
the  case."  It  is  claimed  that  the  above  re- 
mark was  highly  prejudicial  to  the  plaintiffs, 
and  that  it  was  the  equivalent  of  telling  the 
Jury  that  the  plaintiffs  had  no  case.  While 
it  would  have  been  better  for  the  Judge  to 
have  refrained  from  making  the  remark,  we 
do  not  think  it  such  error  as  would  Justify 
a  reversal.  It  was  not  an  opinion  i^ton  any 
question  of  fact  or  upon  the  credibility  of 
any  witness.  It  was  in  the  nature  of  an 
explanation  to  plaintiffs'  counsel  as  to  why 


the  court  desired  to  be  liberal  towards  fhem. 
It  is  presumed  that  the  Jury  were  fully  and 
properly  instructed  as  to  the  law  of  the  case, 
and  that  they  acted  upon  the  instmctions 
given  them  as  applied  to  the  facts.  It  would 
seem  to  us  that  to  presume  that  this  remark 
might  have  Influenced  the  Jury,  and  caused 
them  to  disregard  the  law,  would  be  to  at- 
tach an  Imaginary  and  unnecessary  mean- 
ing to  the  remark,  and,  further,  that  it 
would  refiect  upon  the  Jury  as  not  being 
men  of  ordinary  intelligence.  The  case  of 
McMlnn  v.  Whelan,  27  GaL  320,  cited  by  coun- 
sel, presents  quite  a  different  question.  In 
that  case  the  character  of  a  witness  for 
plaintiff  was  called  in  qnestion  during  the 
trial  by  the  defendant  on  cross-examination. 
The  court,  in  overruling  an  objection  to  the 
cross-examination,  said  "that  the  witness 
was  one  of  the  most  respectable  women  in 
the  -  neighborhood."  While  this  court  held 
the  remark  to  have  been  highly  Improper,  it 
refused  to  reverse  the  case,  because  it  did 
not  depend  in  any  material  degree  upon  the 
testimony  of  the  witness  whose  character 
was  thus  indorsed  by  the  Judge.  If  the 
court  below  should  give  an  opinion  as  to  the 
weight  of  evidence,  or  as  to  the  character  of 
either  of  the  parties,  or  of  a  material  wit- 
ness, we  would  not  hesitate  to  cMidemn  such 
course,  but  in  this  case  we  cannot  say  that 
the  remark  injured  the  plaintiffs'  cause  be- 
fore the  Jury. 

It  is  claimed  that  the  court  erred  In  sos- 
talning  objections  to  many  questions  asked 
by   plaintiffs'    counsel    for   the    purpose    of 
showing  that  the  well  was  a  great  benefit  to 
defendants'  land;  its  capacity  in  the  way  of 
furnishing  water;  that  before  it  was  placed 
there  defendants  cotdd  not  raise  a  crop  on 
the  place.    The  court  below,  in  ruling  upon 
the  admissibility  of  the  evidence,  said  that 
the  plaintiffs  would  be  allowed  to  show  that 
the  defendants  accepted  the  well  and  were 
using  it,  but  that  the  evidence  as  to  the  ca- 
pacity of  the  well,  and  the  fact  of  crops  be- 
ing now  raised  where  none  were  raised  be- 
fore, was  immaterial,  and  not  competent  evi- 
dence   to    bind    the    defendants.    We    think 
the  ruling  correct    The  complaint  averred  an 
express  contract,  and,  conceding  that  evi- 
dence of  an  implied  contract  was  admissi- 
ble, the  offered  evidence  was  not  competent 
The  capacity  of  the  well  placed  uptm  the 
property  of  defendants  by  their  lessees,  and 
the  benefit  it  might  be  to  the  property,  bn 
not  facts  tending  to  show  an  Implied  con- 
tract   If  the  value  of  the  well  was  a  fact  hi 
issue,  then  its  character  and  capacity  might 
tend  to  throw  light  upon  such  Issue;  but  it 
seems  to  us  that  If  the  court  had  allowed 
evidence  as  to  the  number  of  hogs  upon  the 
ranch,  the  capacity  of  the  well,  and  the  ef- 
fect it  had  upon  crops,  it  would  not  even 
tend  to  show  an  implied  contract  on  the 
part  of  these  defendants. 

We  do  not  think  the  questions  asked  by 
plaintiffs'  counsel  of  the  witness  Wooster 
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were  material  op  In  rebuttat  They  were 
asked  for  the  pnrpose  of  showing  that  the 
witness,  while  a  partner  of  James  McHenry, 
nnderstood  that  his  firm,  Wooster  &  Mc- 
Henry, was  not  responsible  for  the  boring  of 
the  welL  To  prove  that  some  other  party 
was  not  responsible  would  not  tend  to  show 
that  defendants  were  responsible. 

It  is  argued  by  plaintiffs  that  the  court 
erred  in  sustaining  defendants'  objection  to 
plalntitTs'  question  to  the  witness  Wooster. 
The  witness  was  asked  If  the  McHenry 
brothers  had  ever  been  In  partnership.  The 
question  was  objected  to  upon  the  ground 
that  it  was  immaterial  and  not  in  rebuttal. 
The  question  was  subject  to  both  objections. 
It  was  not  in  rebuttal,  as  no  witness  bad 
testified  either  way  as  to  any  partnership 
between  the  McHenry  brothers,  and,  if  there 
had  been  such  testimony,  the  fact  is  wholly 
ImmateriaL  It  would  not  tend  to  prove  a 
contract  on  the  part  of  these  defendants  to 
pay  for  the  well,  as  alleged  in  the  complaint 
Many  other  similar  errors  in  rulings  are  as- 
signed, but  none  of  tbem  require  special  no- 
tice. They  all  depend  upon  the  principles 
and  Tulings  herein  discussed,  and  we  find  no 
error  in  the  record  of  sufBclent  importance 
to  Justify  a  reversal  of  the  case.  The  Judg- 
ment and  order  should  be  affirmed. 

We  concur:    BRITT,  C;   HAYNBJS,  O. 

PER  CITRIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der ate  affirmed. 


(124  Cftl.  £46) 

liAMPB  T.  CITT  AND  COUNTY  OF  SAN 
FRANCnSOO.    (S.  F.  982.)> 

(Supreme  0>nrt  of  California.     July  1,  189&.) 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco. 

Dissenting  opinion.  For  opinion  of  ma- 
jority, see  57  Pac.  461. 

BEATTY,  O.  J.  Having  dissented  from  the 
order  denying  a  rehearing  of  this  case,  (  wish 
to  state  that  my  reason  for  so  doing  is  that 
this  opportunity  for  reviewing,  and  if  possible 
recoDcilIng,  a  series  of  apparently  conflicting 
decisions  upon  a  question  of  vital  importance, 
should  not  be  lost.  This  case,  in  my  opinion. 
Is  in  conflict  with  Bachus  v.  Railway  Co.,  103 
Cal.  614,  37  Pac.  750,  as  that  was  in  conflict 
with  Corcoran  v.  City  of  Benlcia,  96  Cal.  1, 
80  Pac  798.  In  the  Corcoran  Case,  as  in 
tbis  case,  it  was  held  that  the  plalntlft  had 
no  right  of  action.  In  the  Eachus  Case  it 
was  held  that  he  did  have  a- right  of  action, 
and  if,  as  I  contend,  the  three  cases  are  all  gov- 
erned by  the  same  principle,  it  Is  time  that 
the  court  should  plainly  declare  what  the  rule 
IS  with  respect  to  the  right  to  damages  in  all 
coses,  or  what  the  distinction  is  between  the 

»  Behearing  denied  June  30,  1899. 


two  classes  of  cases.  If  there  Is  a  distinction. 
It  is  held  that  the  owner  of  a  low  lot,  flood-. 
ed  with  surface  water  by  the  grading  of  a 
street,  is  entitled  to  no  compensation  for  the 
damage.  At  the  same  time  it  Is'  held  that  the 
owner  of  a  high  lot,  made  difficult  of  access 
by  lowering  the  surface  of  the  street  to  bring 
it  to  the  established  grade,  is  entitled  to 
damages.  Why  this  difference?  It  is  the 
established  law  of  California  that  the  owner 
of  higher  land  has  an  easement  for  the  nat- 
ural discharge  of  surface  water  upon  the 
lower  land  adjoining,  and  the  right  of  access 
to  one's  land  over  a  highway  Is  but  an  ease- 
ment The  two  rights,  although  not  Identi- 
cal, are  of  the  same  nature,  and  are  equally 
entitled  to  be  protected  from  unlawful  in- 
vasion. Why  Is  It,  then,  that  a  city  may  wltb 
Impunity  destroy  one  right  by  bringing  a  street 
to  the  established  grade,  when  for  Infring- 
ing the -other  right  by  doing  the  same  thing 
it  must  make  compensation?  This  is  a  ques- 
tion which  has  not  been  answered  thus  far, 
but  It  Is  a  question  for  which  an  answer 
ought  to  be  found,  if  such  opposite  rules  of 
decision  are  to  prevalL  The  only  substantial 
reason  ever  assigned  fordenying  compensation 
to  the  owner  of  a  low  lot  flooded  with  sur- 
face water  by  raising  a  street  to  the  estab- 
lished grade  is  that  he  acquires  his  lot  with 
knowledge  that  the  city  has  power  to  estab- 
lish a  grade  for  its  streets,  to  which  the  sur- 
face of  the  lots  must  be  made  to  conform; 
and  this  reason  applies  with  as  much  force 
to  the  lowering  of  the  natural  surface  as  to 
the  raising  of  it  and  to  any  consequential 
Injury  from  either  cause.  If  It  is  a  good  rea- 
son for  denying  damages  to  the  owner  of  the 
low  lot  for  flooding,  it  is  equally  conclusive 
against  any  allowance  of  damages  to  the 
owner  of  the  high  lot  by  making  it  inconven- 
ient.of  access.  Whatever  the  rule  is,  It  ought 
to  be  the  rule  for  every  like  case. 


(126  Col.  an) 
BROWN  T.  McKAY.    (S.  F.  986.)' 
(Supreme  Court  of  California.     July  1,  1890.) 

ADVERSE  POSSESSION— INTENT. 
A  father  caused  himself  to  be  appointed 
guardian  for  bis  two  minor  sons,  who  bad  in- 
herited from  their  mother  an  undivided  two- 
thirds  interest  in  one  tract  and  an  undivided 
half  interest  in  another;  being  also  their  tenant 
in  commoQ.  He  managed  the  property  until  his 
death,  and  theretofore,  when  one  son  bad  come 
of  age,  he  leased  the  latter  tract  to  him.  In 
his  will  he  devised  his  one-third  interest  in  the 
former  tract  to  the  sons.  All  parties  had  always 
been  friendly.  Bdd,  that  the  father  did  not 
bold  either  tract  adversely  to  the  sons,  beyond 
his  own  interest 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  James  D.  Brown,  as  assignee  of 
the  estate  of  Angus  McKay,  an  insolvent 
debtor,  and  as  assignee  of  said  debtor  for  the 
benefit  of  his  creditors,  against  Angus  Mc- 
Kay.   From  a  Judgment  for  defendant  and 

I  Rehearing  denied  July  28,  1899. 
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from  an  order  denying  a  new  trial,  plaintiff 
appeals.     Reversed. 

Bartholomew  Noyes  and  G.  R.  Lnkens,  for 
appellant.    W:  S.  Goodfellow,  for  respondent. 

GAROUTTE,  J.  This  Is  an  action  of  eject- 
ment brought  by  the  assignee  in  insolvency 
against  the  defendant,  Angus  McKay,  who 
was  also  the  insolvent  debtor.  The  facts  are 
these:  Airs.  Mary  A.  McKay,  wife  of  David 
McKay,  died  In  1859,  leaving  two  sons,— 
this  defendant,  Angus  McKay,  and  David 
.McKay,  Jr.;  this  defendant  then  being  of 
the  age  of  5  years,  and  David  being  stin 
younger.  At  the  time  of  her  death  she  was 
the  owner  of  a  piece  of  property  in  the  city 
of  San  Francisco  described  In  this  record  as 
the  "Dupont  Street  Property,"  and  she  also 
possessed  a  community  interest  in  the  piece 
of  property  here  designated  as  the  '"Davis 
Street  Property."  As  heirs  at  law  of  their 
mother,  an  undivided  one-third  of  the  Dupont 
street  property  passed  to  each  of  the  sons, 
and  likewise  an  undivided  one-fourth  of  the 
Davis  street  property.  In  1883  defendant, 
.\ugU8  McKay,  was  adjudged  an  Insolvent 
debtor,  and  his  estate  was  administered  upon, 
the  debtor  was  discharged  from  his  debts, 
and  thereafter  the  then  assignee  died.  No 
part  of  the  real  estate  here  mentioned  was 
included  In  the  assets  of  the  insolvent's  es- 
tate. In  1894  David  McKay,  the  father,  died, 
leaving  a  will.  Upon  his  death  it  first  came 
to  the  knowledge  of  the  sons  that,  as  heirs 
of  their  mother,  they  became  the  owners 
of  the  aforesaid  Interests  In  the  two  described 
tracts  of  land.  Thereupon,  pending  the  ad- 
miuistratlon  upon  the  father's  estate,  Angus 
McKay  took  out  letters  of  administration 
upon  his  mother's  estate;  and  this  property, 
\mder  such  administration,  was  finally  dis- 
tributed to  the  sons  in  the  proportions  afore- 
said. Thereafter  this  plaintiff  was  appointed 
assignee  In  the  Insolvency  proceedings  to  suc- 
ceed his  dead  predecessor,  and  now  seeks 
by  ejectment  to  recover  the  possession  of 
defendant's  interest  in  the  land  inherited  by 
him  from  his  mother.  The  only  defense 
made  to  this  action  Is  the  plea  of  tlie  statute 
of  limitations;  defendant  now  claiming  that 
his  father,  prior  to  his  death,  obtained  title 
to  the  property  here  Involved,  by  adverse  pos- 
session. The  trial  court  declared  the  facts 
in  accordance  with  this  claim,  and  rendered 
Judgment  for  defendant.  This  appeal  Is  taken 
from  that  Judgment,  and  also  from  the  order 
denying  a  motion  for  a  new  trial. 

Upon  a  careful  examination  of  the  record, 
the  court  has  arrived  at  the  conclusion  that 
the  facts  to  support  the  claim  of  adverse  pos- 
session in  the  father  are  too  meager  to  ac- 
complish that  result.  The  case.  In  its  facts, 
upon  the  question  of  adverse  possession.  Is 
a  peculiar  one,  viewed  from  various  stand- 
points. It  Is  peculiar  In  this:  Defendant, 
Angus  McKay,  during  the  period  dating  from 
his  mother's  death  (1859)  to  his  father's  death 


(1894),— the  period  In  which  the  adverse  pos- 
session must  have  been  created, — never  knew 
that  he  owned  an  interest  in  this  .real  estate. 
Again,  In  this  litigation  he  is  relying  upon  an 
adverse  possession  .^gainst  himself,  created, 
by  his  father.  In  othw  words,  he  is  relying 
upon  title  in  himself  as  the  heir  of  his  father, 
who,  he  claims,  secured  title  to  this  property 
by  adverse  possession  against  him;  and  be 
makes  such  claim  in  face  of  the  fact  that  he 
administered  upon  his  mother's  estate  after 
his  father's  death,  claiming  throughout  those 
proceedings  that  the  property  here  Involved 
was  her  property,  and  passed  to  him  by  rea- 
son of  his  heirship.  "  But,  however  interest- 
ing these  novelties  may  be,  they  are  not  de- 
terminative of  the  case,  and  we  pass  to  the 
facts  upon  which  the  claim  of  adverse  pos- 
session in  the  father  is  based. 

Eo  Instante  upon  the  mother's  death,  in 
1859,  the  father  and  the  sons  became  tenants 
in  common  of  these  two  parcels  of  land. 
As  has  been  stated,  the  defendant  was  then 
about  5  years  of  age,  and  his  brother  young- 
er. In  1861  the  father,  David  McB^ay,  filed  a 
petition  in  the  probate  court  setting  forth 
th^t  his  two  sons  held  undivided  Interests 
In  these  two  parcels  of  land  as  heirs  of 
their  mother,  and  asked  to  be  appointed 
guardian  of  their  estates.  The  court  made 
the  order  of  appointment,  and  the  record  of 
the  proceeding  here  ends.  The  defendant 
became  of  age  in  1875,  and  prior  to  that  time 
there  is  not  a  particle  of  evidence  tending  to 
show  any  adverse  claim  to  this  property  made 
by  the  father  against  his  minor  sons.  He 
simply  cared  for  the  property,  and  that  was 
all.  He  paid  the  taxes,  he  collected  the  rents, 
he  insured  the  property,  and  he  made  the  re- 
pairs. No  one  of  these  acts  In  any  way  or 
degree  is  inconsistent  with  his  position  as 
a  tenant  in  common,  especially  In  view  of 
the  fact  that  his  minor  sons  were  his  co- 
tenants.  As  substantially  settling  the  ques- 
tion in  favor  of  the  title  of  the  minors  dur- 
ing their  minority,  the  father's  declaration 
in  his  petition  for  letters  of  guardianship 
may  be  cited.  After  the  arrival  of  the  de- 
fendant at  years  of  majority,  we  find  bnt 
a  single  additional  circumstance  tending  In 
any  way  to  supjwrt  the  theory  of.  the  defend- 
ant that  the  father's  intentions  towards  bis 
title  were  hostile,  and  this  la  but  a  trifle. 
During  the  years  from  1877  to  1883  the  father 
leased  to  the  defendant  the  Davis  street  prop- 
erty at  the  monthly  rental  of  $100  per  month. 
This  circiunstance,  conceding  it  material  as 
to  the  Davis  street  property.  Is  wholly  imma- 
terial as  to  the  Dupont  street  property.  Upon 
the  other  hand,  taking  all  the  facta  of  the 
case  together,  it  is  incredible  that  the  father 
of  these  two  boys,  before  or  after  their  ar- 
rival at  the  age  of  majority,  ever  intended 
to  gain  title  to  this  property  from  them  by 
adverse  possession.  Hostile  Intent  of  the 
party  In  possession  Is  all  important  in  snch 
a  case,  and  we  feel  safe  in  saying  there  b 
no  hostile  intent  manifested  here.    We  have 
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t&e  ezpreas  declaration  of  tbe  father  in  1861 
that  he  had  no  such  intent,  and  his  conduct 
thereafter  is  entirely  consistent  with  such 
declarations.  During  this  whole  period,  ex- 
tending up  to  the  very  'day  of  his  death,  the 
relations  of  David  McKay,  Sr.,  with  his  boys, 
were  of  the  most  friendly  character.  This 
is  shown  by  the  fact  that  the  defendant 
acted  as  hia  agent  during  his  absence  In  the 
collection  of  rents;  that  the  son  David  was 
appointed  executor  of  his  last  will  and  tes- 
tament; that  the  father  advised  and  coun- 
seled with  the  defendant  during  his  pecuniary 
embarrassments,  and  assisted  him  in  the  prep- 
aration of  his  petition  In  insolvency;  that 
imder  hIa  will,  as  evidenced  by  the  decree 
of  distribution,  he  devised  in  equal  shares 
to  his  two  sons  his  undivided  one-third  in- 
terest in  the  Dupont  street  property.  These 
things  show  the  friendly  relations  existing 
between  the  father  and  the  sons,  and  the 
utter  improbability  that  any  intent  ever  ex- 
isted in  the  mind  of  the  father  at  any  moment 
of  time  to  supplant  the  title  of  his  sons  In 
these  lands  by  a  title  of  his  own  under  a 
claim  of  adverse  possession.  As  an  addition- 
al consideration  looking  to  this  conclusion, 
it  may  be  said  that  the  father  was  half  a 
mlUioDaire,  as  shown  by  the  inventory  and 
appraisement  of  his  estate,  while  the  inte^st 
of  the  defendant  in  these  two  lots  Is  appraised 
at  the  sum  of  $4,000.  There  is  a  further  con- 
Blderation  which  strongly  impresses  the  court 
with  the  conclusion  that  McKay,  Sr.,  never 
claimed  title  to  the  Interest  of  his  sons  in  this 
property.  By  the  inventory  and  appraise- 
ment filed  in  hia  estate,  his  Interest  in  the 
Dupont  street  lot  is  described  as  an  undivided 
one-thitd  thereof,  and  by  the  decree  of  dis- 
tribution an  undivided  one-third  of  said  Du- 
pont street  lot  is  distributed  to  the  two  sons 
In  equal  shares.  For  some  reason,  not  under- 
stood by  the  court,  the  will  of  David  McKay, 
St.,  is  not  in  the  record;  but,  in  view  of  the 
inventory  and  appraisement  and  the  decree 
of  distribution,  it  is  evident  that  David  Mc- 
Kay, by  his  will,  did  not  attempt  to  dispose 
of  the  entire  Dupont  street  property,  but 
only  attempted  to  dispose  of  an  undivided 
one-third  interest  therein.  Such  disposition 
of  bis  property  by  his  will  is  wholly  incon- 
sistent with  a  claim  of  title  In  him  to  the 
entire  tract,  and  it  Is  almost  conclusive  evi- 
dence that  he  never  at  any  time  made  such 
claim.  This  being  the  status  of  the  Dupont 
street  lot,  we  safely  assume  that,  if  he  made 
no  claim  of  title  in  himself  to  that  property, 
be  likewise  made  no  claim  to  the  Davis  street 
property.  All  presumptions  of  law,  of  fact, 
and  of  good  morals  are  against  an  adverse 
holding  In  a  case  possessing  the  facts  of 
tbis  case;  and,  to  overcome  those  presump- 
tions, there  must  be  a  showing  by  the  record 
of  clear,  direct,  and  unequivocal  acts  upon 
the  part  of  the  adverse  holder  indicating  an 
intention  to  claim  the  property  as  his  own. 
Such  a  case  is  not  made  out  by  this  record. 
tt  may  be  further  suggested  that  the  case 


disclosed  by  the  record  is  not  one  of  con- 
flicting evidence.  For  the  foregoing  reasons, 
the  judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 


We  concur:    VAN  DXKB,  J.;  HARBISON, 


J. 


a2S  Cal.  288) 
OLUECK  et  aL  t.  SCHELD.    (Sac  472.) 
(Supreme  Court  of  California.     July  1,  1S89.) 
NBOUOBNCB-FIRBARMS. 

1.  While  defendant  was  repairing  a  pistol, 
it  was  discharged,  and  an  onlooker,  standing 
160  feet  away,  was  lulled.  Defendant  knew 
that  the  weapon  was  loaded,  that  it  was  l>eing 
handled  in  a  manner  likely  to  discharge  it,  and 
that  it  was  pointed  in  the  general  direction  of 
the  bystander.  HM,  that  a  finding  of  negligenc* 
was  Justified. 

2.  Defendant  had  been  shooting  at  a  target 
135  feet  away,  and  an  onlooker  stood  40  feet 
to  one  side  of  the  target,  in  spite  of  a  warning 
of  danger.  While  defendant  was  repairing  his 
pistol,  it  was  accidentally  discharged,  and  the 
bystander  was  killed.  Hdd,  that  deceased  waa 
not  guilty  of  contribntory  negligence. 

Department  1.  Appeal  from  superior  court, 
Sacramento  county. 

Action  by  Johanna  Glueck  and  others 
against  Adolph  P.  Scheld.  From  a  Judgment 
for  plaintiffs,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

A.  Li.  Hart  and  A.  M.  Johnson,  for  appe- 
lant Isaac  Joseph,  T.  J.  Oowley,  and  F.  0. 
Castelhun,  for  respondents. 

GAROUTTB,  J.  The  widow  and  children 
of  iTrederick  Glueck,  deceased,  have  brought 
this  action  against  defendant  to  recover  dam- 
ages for  his  death,  which  occurred  tmder  ths 
following  state  of  facts:  Defendant  and  a 
Sriend  were  firing  at  a  target  with  pistols  at 
a  distance  of  about  135  feet,  and  near  the 
home  of  Glueck.  He  was  standing  at  a  right 
angle  from  the  target  and  defendant,  and 
some  40  feet  distant  from  the  target,  and  160 
feet  distant  from  defendant,  observing  the  fir- 
ing. Defendant's  pistol  became  disarranged, 
and  while  holding  it  upon  ids  knee,  and  in  ths 
act  of  repahlug  the  defect.  It  was  fired,  and 
the  ball  struck  and  killed  deceased,  GlueclL 
The  pistol  waa  pointed  in  the  general  direc- 
tion of  Glueck  at  this  time.  The  evidence  Is 
sufficient  to  Indicate  ttiat  fact,  especially  so 
when  the  sad  results  of  the  shot  are  consid- 
ered. Upon  this  state  of  facts,  were  the  jury 
justified  in  holding  defendant  pecuniarily 
liable?  The  true  solution  of  this  question  is 
dependent  upon  the  pn^rasltions,  vis.:  Was 
the  defendant  guilty  of  negligence,  and,  If  so, 
was  the  deceased  guilty  of  such  contributory 
negligence  as  would  rdease  defendant  from 
liabllityT  Appellant's  counsel  contend  with 
but  little  seal  that  defendant  was  not  guilty 
of  negligence.  A  party  who  Is  engaged  in 
manipulating  a  loaded  pistol  in  the  presence 
of  other  people  should  use  great  care  in  sudi 
manipulation;  and  the  fact  that  this  pistol 
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was  pointed  In  tbe  general  direction  of  the  de- 
ceased, with  knowledge  of  defendant  that  It 
was  loaded,  and  with  the  further  knowledge 
by  him  of  the  location  of  the  deceased  at  that 
time,  and  In  view  of  the  further  fact  that  It 
was  being  manipulated  In  a  manner  which 
was  likely  to  cause  it  to  be  fired,  are  matters 
which,  taken  together,  are  amply  sufficient  to 
stamp  the  conduct  of  the  defendant  as  negli- 
gent to  a  great  degree.  In  the  statement  of 
the  foregoing  facts  we  give  them  In  line  with 
the  verdict  of  the  Jury.  Under  the  evidence, 
tbe  Jury  were  Justified  In  finding  these  facts 
as  we  have  summarized  them,  and  upon  such 
a  finding  they  were  authorized  In  saying  that 
defendant  did  not  exercise  that  care  In  hand- 
ling his  pistol  which  the  law  demands.  Was 
the  deceased  guilty  of  contributory  negli- 
gence? Much  Is  said  by  defendant's  counsel 
regarding  the  dangerous  position  occupied  by 
deceased  when  shot,  to  the  effect  that  be  was 
but  40  feet  from  the  target,  and  had  been 
warned  that  his  position  was  a  dangerous 
one,  and  advised  to  change  It  If  deceased 
had  been  killed  when  defendant  was  firing 
at  the  target,  by  reason  of  a  spent  ball,  or  a 
poor  aim,  or  a  premature  discbarge  of  his 
pistol,  these  claims  would  have  weight  But 
we  do  not  see  that  they  have  anything  to  do 
with  the  case  under  existing  circumstances. 
It  would  seem  that  the  firing  at  the  target 
is  almost  a  false  quantity.  Tbe  deceased 
was  not  killed  by  reason  of  his  proximity  to 
the  target;  and  thus  his  position  of  danger, 
If  It  was  a  dangerous  one,  did  not  contribute 
to  tbe  accident.  Perchance  before  the  firing 
at  the  target  had  been  resumed  he  would  have 
changed  his  position.  In  Its  simplest  form 
the  case  seems  to  be  tliat  deceased  was  stand- 
ing about  150  feet  distant  from  defendant, 
who  was  manipulating  a  loaded  pistol.  At 
this  time  the  pistol  was  accidentally  dis- 
charged by  reason  of  this  manipulation,  and 
deceased  was  killed  by  the  shot.  Under  these 
circumstances,  the  Jury  were  entirely  Justi- 
fied In  finding  deceased  was  not  guilty  of  neg- 
ligence by  reason  of  being  at  the  point  where 
killed.  In  other  words,  the  Jury  had  the  right 
to  say,  from  the  evidence,  that  his  position  at 
the  moment  of  time  when  he  was  killed  was 
not  In  Itself  a  dangerous  one.  The  law  of 
the  case  was  properly  presented  to  the  Jury. 
For  the  foregoing  reasons,  the  Judgment  and 
order  are  affirmed. 


1. 


We  concur:    VAN  DYKE,  J.;  HARRISON, 


(128  Cta.  572T 

BARNHART  t.  EDWARDS  et  al.    (Sac.  4(59.) 

(Supreme  Court  of  California.     July  3,  1809.) 

JUDGMENT  —  MODIFICATION— RESTITUTION  — 
STAY— INTEREST— MORTGAGES— SALE. 
1.  Findings  of  fact  were  filed,  and  jiidKmcnt 
was  entered  thereon,  and  afterwards,  piirsnant 
to  the  direction  of  tbe  supreme  court,  the  find- 
ings were  corrected  by  reducing  the  amount  of 
the  recovery,  and  a  new  judgment  was  entered 


for  the  correct  principal  snm,  with  interest  from 
date.  Bfld,  under  Code  Civ.  Proc.  S  1033,  re- 
quiring the  clerk  to  include  in  the  judgment  en- 
tered up  by  him  any  interest  on  the  "decision" 
from  the  time  it  was  made,  that  plaintiff  was 
entitled  to  interest  from  the  time  the  original 
findings  were  tiled. 

2.  A  foreclosure  sale  will  not  be  set  aside  on 
a  modification  of  the  decree  merely  by  reducing 
the  amount  of  the  recovery. 

3.  No  property  is  lost  in  snch  case,  within 
Code  Civ.  Proc.  \  957,  authorizing  the  appellate 
court,  on  modifying  a  judgment,  to  make  resti- 
tution of  property  lost  by  the  erroneous  judg- 
ment. 

4.  An  appeal  from  a  judgment  deprives  it  of 
all  effect  as  the  basis  of  any  action  of  the 
court  dependent  thereon. 

5.  The  court  cannot  stay  a  judgment  by  reason 
of  anything  that  could  have  been  considered  be- 
fore it  was  entered. 

Department  1.  Appeal  from  superior 
court,  San  Joaquin  county. 

Action  by  H.  Barnhart  against  R.  Ii.  Ed- 
wards and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  vacating  a  sale  there- 
under and  staying  execution  thereof,  plaintiff 
appeals.    Reversed. 

J.  A.  Louttlt  and  Minor  &  Ashley,  for  ap- 
pellant.   P.  J.  Hazen  and  Nicol  &  Orr,  for 

respondent 


ELiRRISON,  J.  1.  Upon  the  trial  of  tbia 
cause  the  court  found  that  the  plaintiff  was 
entitled  to  Judgment  in  bis  favor  in  the  sum 
of  $7,668.12,  and  tbat  tbe  same  was  a  lien 
upon  the  lands  described  in  the  complaint 
and  directed  a  sale  thereof.  The  findings  of 
fact  were  filed  March  16,  1895,  and  judgment 
thereon  entered  March  18,  1893.  An  appeal 
from  the  Judgment  was  dismissed  by  this 
court  March  6, 1896  (111  Cal.  428,  44  Pac.  160), 
and  the  remittitur  thereon  filed  in  tbe  supe- 
rior court  April  22,  1886.  Upon  an  appeal 
from  the  order  denying  a  new  trial,  this  court 
made  an  order,  December  28,  1896,  directing 
the  superior  court  to  deduct  certain  Items 
from  the  amotmt  which  it  found  due  to  tbe 
plaintiff,  with  whatever  Interest  had  been  al- 
lowed for  those  Items,  and  to  make  a.  corre- 
sponding amendment  of  its  conclusions  of 
law,  and  added:  "The  order  denying  a  new 
trial  will  thereupon  be  affirmed.  Judgment 
will  then  be  entered  in  accordance  with  the 
findings  thus  corrected."  After  receiving  the 
remittitur  containing  this  direction,  the  supe- 
rior court,  upon  motion  of  the  respondent 
herein,  made  an  order,  September  13,  1897, 
correcting  its  finding  of  fact  by  dednctlng 
therefrom  the  sum  of  $2,109.43,— the  amount 
of  said  Items  and  interest  thereon,— and 
amended  Its  coni'luslon  of  law  to  read  as  fol- 
lows, viz.:  "That  plaintiff  is  entitled  to  Judg- 
ment against  defendant  R.  Li.  Edwards,  as 
administrator  of  tbe  estate  of  E.  C.  Vandl. 
deceased.  In  tbe  sum  of  $5,558.69;  that  said 
sum  is  a  valid,  existing  lien  upon  the  lands 
and  premises  in  plaintiff's  complaint  describ- 
ed, and  is  secured  by  the  mortgage  mentioned 
In  said  complaint."  On  the  same  day  the 
coiut  caused  to  be  entered  a  "corrected  jodg-  - 
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ment  and  decree,"  reciting  tberein  tbat,  hav- 
ing "corrected  Its  findings  and  amended  Its 
conclusions  of  law"  as  directed  by  tbls  court. 
It  "proceeds  to  enter  judgment  In  accordance 
with  the  findings  as  thus  corrected,"  and 
thereupon  ordered  and  decreed  a  sale  of  the 
mortgaged  premises,  and  that  out  of  the  pro- 
ceeds of  said  sale  the  sheriff  pay  to  the  plain- 
tiff the  sum  of  $5,558.69,  "the  amount  now 
due  for  principal  and  Interest  upon  the  said 
debt  and  mortgage  In  the  complaint  and  find- 
ings mentioned,  with  interest  thereon  at  the 
rate  of  seven  per  cent  pet  annum  from  the 
date  of  this  decree."  From  the  judgment 
tbus  entered  an  appeal  was  taiten  by  the 
plaintiff  September  15,  1897.  The  direction 
of  this  court  for  the  entry  of  judgment  In  ac- 
cordance with  the  findings  as  corrected  bad 
reference  to  the  ultimate  act  to  be  performed 
by  the  superior  court,  but  did  not  prescribe 
the  judgment  which  It  should  enter.  The 
form  of  the  judgment,  including  Its  various 
provisions,  was  left  to  the  judgment  of  that 
court,  to  be  exercised  with  due  regard  to  pre- 
serving and  protecting  the  rights  of  the  sev- 
eral parties  thereto  under  appropriate  and 
established  principles  of  equity.  If  any 
change  In  the  relation  of  the  parties  to  the 
judgment  or  to  the  property  Involved  there- 
in hud  supervened  pending  the  appeal,  and 
was  brought  to  the  notice  of  the  court,  it  was 
proper  for  It  to  adapt  Its  judgment  to  such 
change,  so  far  as  would  be  consistent  with 
the  rights  of  others  and  with  recognized  rules 
of  procedure.  Section  1035,  Code  Civ.  Proc, 
requires  the  clerk  to  Include  in  the  judgment 
entered  up  by  him  "any  interest  on  the  ver- 
dict or  decision  of  the  court  from  the  time  it 
was  rendered  or  made."  The  "decision"  of 
the  superior  court  in  the  present  case  was 
made  March  16,  1885,  the  day  on  which  it 
filed  its  findings  of  fact.  There  was  no  sub- 
sequent trial  of  the  Issues  before  the  court, 
nor  did  it  make  or  file  any  new  findings  of 
fact  Its  action  In  correcting  Its  original 
findings  was  not  Its  "decision"  upon  the  is- 
sues, bat  was  an  act  performed  under  the 
direction  of  this  court,  and  the  correction  of 
the  findings,  as  well  as  the  judgment  to  be 
entered  thereon,  would  relate  to  the  time 
when  the  findings  were  originally  filed.  Un- 
der the  findings  as  thus  corrected,  there  was 
due  to  the  plaintiff  March  16,  1895,  upon  the 
obligations  secured  by  the  mortgage,  the  sum 
of  $5,558.69;  and  he  was  entitled  to  receive 
this  amount  with  Interest  thereon  from  that 
date  at  the  rate  of  7  per  cent,  per  annum. 
See  Clark  v.  Dunnam,  46  Cal.  205.  The  re- 
cital In  the  judgment  appealed  from  that  the 
sum  of  $5,558.69  is  "now  due"  upon  the  ob- 
ligation—1.  e.  September  3,  1897,  the  date  of 
Its  entry— is  not  in  accordance  with  the  find- 
ings, and  the  direction  that  the  plaintiff  shall 
receive  Interest  on  that  sum  from  that  date 
only  Is  in  contravention  of  the  provisions  of 
section  1035,  Code  Civ.  Proc.  The  provisions 
of  this  section  create  a  right  to  such  Interest 
In  the  party  in  whose  favor  the  decision  Is 


made,  and  he  Is  not  to  be  deprived  of  that 
right  because  the  court  formulates  the  judg- 
ment to  be  entered  by  the  derk,  instead  of 
leaving  It  to  the  action  of  the  clerk  alone. 

2.  Upon  the  above-named  appeal  from  the 
judgment  of  March  18,  1895,  the  appellant 
gave  no  undertaking  to  stay  proceedings,  and 
on  December  14,  1805,  the  plaintiff  caused 
the  mortgaged  lands  to  be  sold  In  accordance 
with  the  judgment  and  In  June,  1896,  after 
the  time  for  redemption  had  expired,  received 
a  deed  of  conveyance  therefor  from  the  sher- 
iff. October  13, 1897,  the  superior  court  made 
an  order,  upon  the  motion  of  the  respondent 
herein,— to  whom,  prior  to  the  commencement 
of  the  action,  the  original  mortgagor  had  con- 
veyed the  lands  subject  to  the  mortgage,— va- 
cating and  setting  aside  the  sale  by  the  sher- 
iff, and  directing  that  he  be  restored  to  the 
iwssession  of  the  premises  so  sold,  and,  fur- 
ther, that  the  plaintiff  within  10  days  there- 
after account  for  the  rents.  Issues,  and  profits 
received  by  him  daring  the  possession  of 
the  premises,  the  same  to  be  ai^lled  In  and 
credited  to  the  judgment  in  his  favor,  and 
that  until  such  accounting  was  had  the  exe- 
cution of  the  judgment  should  be  stayed. 
From  this  order  the  plaintiff  has  also  appeal- 
ed. No  argument  has  been  made  or  authority 
cited  in  support  of  the  latter  portion  of  this 
order,  and  we  are  not  aware  of  any  principle 
of  law  by  which  It  can  be  sustained.  The 
judgment  under  which  the  sale  was  made 
had  never  been  vacated  or  set  aside,  and  the 
dismissal  of  the  appeal  therefrom  had  the 
effect  to  affirm  the  judgment  Code  Civ.  Proc. 
f  955.  The  direction  by  this  court  upon  the 
appeal  from  the  order  denying  a  new  trial,  to 
deduct  certain  Items  from  the  amount  found 
due  to  the  plaintiff,  rendered  It  Incumbent 
upon  the  superior  court  to  make  its  judgment 
correspond  with  such  correction,  and  the  fur- 
ther direction  for  the  entry  of  judgment  in 
accordance  with  such  correction  had  the  same 
effect  This  was  evidently  the  understand- 
ing of  the  respondent  since  he  stated  In  his 
notice  of  motion  for  an  order  modifying  the 
judgment  that  by  the  judgment  of  this  court 
the  judgment  of  the  superior  court  was 
"modified  and  directed  to  be  modified."  This 
court  made  no  order  setting  aside  or  revers- 
ing the  judgment  appealed  from,  but  its  or- 
der was  limited  to  a  modification  of  the  judg- 
ment in  accordance  with  certain  specific  di- 
rections. The  rule  Is  well  settled  In  this 
state  that  upon  the  reversal  of  a  judgment  a 
sale  to  the  plaintiff  of  the  defendant's  prop- 
erty for  the  satisfaction  of  the  judgment  in 
whole  or  in  part  will  be  set  aside.  The  rea- 
son for  this  rule  Is  that  as  the  plaintiffs 
claim  to  have  the  property  sold  depends  upon 
the  judgment  the  reversal  of  the  judgment 
destroys  this  claim,  and  takes  away  all  right 
to  retain  the  defendant's  property.  The  rea- 
son for  the  rule  ceases,  however,  when  a 
Judgment  directing  the  sale  of  specific  prop- 
erty, as  in  the  case  of  the  foreclosure  of  a 
mortgage  to  satisfy  a  Hen  thereon,  i*  after- 
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trards  modified  on  appeal  by  merely  reducing 
the  amount  of  tbe  lien,  without  changing  that 
portion  which  directs  a  sale  of  the  property. 
In  such  a  case,  unless  the  defendant  tenders 
to  the  plaintiff  the  amount  which  the  judg- 
ment, as  modified,  declares  he  Is  entitled  to 
receive  from  the  sale  of  tbe  lands,  together 
with  the  costs  Incurred  upon  tbe  original  sale, 
It  should  be  made  to  appear  that  there  was 
some  unfairness  In  the  sale,  or  that  tbe  prop- 
erty would  upon  a  resale  bring  a  larger 
amount  than  at  the  first  sale,  before  he  could 
claim  a  right  to  have  the  sale  set  aside. 
Freem.  Ex'ns,  §  347;  Jesup  v.  Bank.,  15  Wis. 
604.  Section  957,  C!ode  Civ.  Proc,  authorizes 
the  appellate  court,  upon  its  modification  of 
a  judgment,  to  make  restitution  of  all  prop- 
erty "lost"  by  the  erroneous  judgment,  "so  far 
as  such  restitution  is  consistent  with  protec- 
tion of  a  purchaser  of  property  at  a  sale  or- 
dered by  the  judgment"  But,  if  the  judgment 
directing  a  sale  of  property  to  satisfy  a  Hen 
is  modified  by  merely  reducing  the  amount  of 
the  lien.  It  cannot  be  said  from  that  fact  alone 
that  the  appellant  has  "lost"  any  property,  so 
as  to  authorize  the  sale  to  be  set  aside.  See 
Yndart  v.  Den  (Cal.)  57  Pac.  761. 

The  superior  court  was  not  authorized  to 
make  the  order  appealed  from  by  reason  of 
Its  action  In  causing  the  judgment  of  Septem- 
ber, 18d7,  to  be  entered.  The  plaintiff  had  ap- 
pealed from  that  judgment,  and  from  the  or- 
der directing  Its  entry,  prior  to  the  making  of 
this  order,  and  thereby  deprived  the  judgment 
of  all  effect  aa  tbe  basis  of  any  action  of  the 
court  dependent  thereon.  Moreover,  the  court 
would  not  have  been  authorized  to  stay  the 
enforcement  of  this  judgment  upon  a  motion 
of  tbe  respondent  by  reason  of  anything  that 
had  occurred  prior  to  Its  entry,  and  which 
could  have  be@a  considered  by  the  court  be- 
fore It  was  entered.  The  action  of  the  court 
In  entering  the  judgment  of  September  3, 1887, 
and  Its  order  of  October  13,  1887,  are  reversed . 
The  order  for  the  correctlMt  of  tbe  findings  Is 
affirmed. 

We  concur:   OAROUTTB.  J.;  VAN  DTKB, 


(125  Cal.  296) 

COOPER  V.  GORDON.     (8.  P.  l,030.)i 

(Supreme  Court  of  Oallfomia.     July  8,  1889.) 

DISMISSAL,— WANT     OP    PROSECUTION— STIPU- 
LATION—APPEARANCE— BSTOPPKL. 

1.  An  action  commenced  in  April,  1883,  in 
which  aummons  was  never  issued,  was  dismissed 
In  ISIW,  under  Code  Civ.  Proc.  t  581,  gubd.  7, 
authorizing  dismissal  on  fallnre  to  make  appear- 
ance within  three  years.  On  motion  to  vacate 
Buch  judgment.  It  appeared  that  defendant  had 
entered  into  a  written  stipalation  that  plaintiS 
could  enter  judgment  at  any  time,  and  was 
granted  a  stay  of  execution  on  certain  payments 
being  made.  This  stipulation  was  thereafter 
renewed,  with  due  credits  allowed  therein  for 
payments  made.  Bdd,  that  the  stipulation  was 
(utUdent  appearance  on  the  part  of  defendant 
to  render  judgment  of  dismissal  unauthorized. 

2.  Where  a  stipulation,  in  an  action  in  which 

*  Rehearing  denied  Jnljr  2&  1899. 


defendant  was  not  served,  provides  for  entry  of 
judgment  by  plaintiff  whenever  he  might  chooae 
so  to  do  for  a  certain  amount,  defendant  is  es- 
topped from  urging  that  plaintiff  has  declined 
to  prosecute  the  action  with  due  diligence,  so 
aa  tp  authorize  dismissal,  after  the  lapse  of  three 
years,  as  limited  by  Code  Civ.  Proc.  i  SSL 

3.  Though  a  stipulation  which  has  not  been 
filed  does  not  bind  the  party,  when  it  is  filed  it 
becomes  binding,  and  may  then  be  nsed  to  show 
that  a  party  has  violated  it,  and  as  a  basis  of 
relief  to  the  person  who  has  been  injured  by 
trnsting  to  it. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  B^anclsco. 

Action  by  Archibald  Cooper  against  Charles 
W.  Gordon.  Judgment  for  defendant  From 
an  order  vacating  tbe  same,  be  appeals.  Af- 
firmed. 

Thomas  W.  NowUn,  for  appellant  A.  H. 
Carpenter,  for  respondent 

TEMPLE,  J.  TblB  action  was  commenced 
on  tbe  5th  day  of  April,  1883,  and  summons 
was  Issued  on  the  same  day.  The  summons, 
so  far  as  it  appears,  was  never  served  on  any 
of  the  defendants,  and  no  return  thereof  was 
ever  made  or  filed.  The  suit  was  to  foreclose 
a  chattel  mortgage  on  a  printing  press  and 
other  contents  of  a  printing  office,  given  to 
secure  an  Indebtedness  of  defendant  Gordon, 
according  to  the  terms  of  a  promissory  note, 
which  is  set  out  in  the  complaint  As  to  the 
other  defendants,  tie  complaint  merely  avers 
that  they  have,  or  claim  to  have,  some  inter- 
est in  the  property.  So  far  as  the  records 
of  the  court  disclosed,  nothing  further  was 
done  in  the  case  imtil  the  18th  day  of  March, 
1896,  when,  on  motion  of  Thomas  W.  Nowlln. 
attorney,  who  appeared  specially  for  the  pur- 
pose, the  suit  was  dismissed  "pursuant  to 
subdivision  7  of  section  581  of  tbe  Code  of 
Civil  Procedure."  As  nearly  13  years  had 
elapsed  since  the  tailing  out  of  siuumons, 
and  nothing  further  appeared  to  have  been 
done  in  the  case,  tbe  ^rder  was  eminently 
proper. 

On  the  1st  day  ot  May,  1896.  one  J.  H.  Har- 
per, in  the  name  of  plaintiff  and  as  his  assign- 
ee, moved  to  vacate  the  order  and  Judgment 
of  dismissal  on  the  ground  that  it  was  obtain- 
ed by  fraud  and  deceit  and  through  mlstalce, 
inadvertence,  and  excusable  neglect  on  the 
part  of  plaintiff.  On  the  hearing  it  was 
shown  that  on  April  6,  1883,  one  day  after 
suit  was  commenced,  plaintiff  and  defendant 
entered  into  a  written  stipulation  to  the  ef- 
fect that  plaintiff  could  enter  Judgnnent  at 
any  time  in  the  action  for  a  stipulated 
amount,  but  was  to  grant  a  stay  of  execution 
upon  certain  payments  being  made  by  Gor- 
don; also  that  on  the  26th  day  of  March, 
1885,  Gordon  again,  in  writing,  stipulated 
with  one  George  St.  Wood,  to  whom  tbe  claim 
of  i^aintlff  had  been  assigned,  that  he  (Wood) 
could  have  Judgment  entered  at  any  time  for 
a  sum  stated.  A  stay  of  execution  waa  also 
stipulated.  On  the  13th  day  of  September, 
1803,  another  stipulation  was  made  in  writ- 
ing by  Gordon  and  J.  H.  Harper,  which  re 
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cites  that  Harper  had  become  the  assignee 
of  plaintiff,  and  stipulates  that  Harper  may 
take  judgment  in  the  action  at  any  time. 
The  amount  due  is  also  stipulated,  and  also 
certain  payments  to  be  made,  and  a  rate  of 
interest  less  than  that  called  for  in  the  note. 
Defendant  Grordon  appeared  in  response  to 
the  motion,  and  read  bis  own  afBdavit,  which, 
however,  contains  nothing  of  consequence. 
The  motion  was  granted,  and  the  judgment 
was  vacated  on  the  ground  that  the  stipula- 
tions referred  to  constitute  an  appearance  in 
the  action.  The  learned  Judge  stated  In  an 
opinion  included  in  the  order,  vacating  the 
Judgment:  "Section  581,  Code  Civ.  Proc, 
does  not  require  an  appearance  to  be  filed 
within  three  years.  It  merely  requires  an 
appearance  to  be  'made'  within  three  years." 
He  considered  the  stipulation  that  plaintiff 
could  talie  Judgment  equivalent  to  notice  of 
appearance,  and  said  that  notice  differs  from 
an  answer  or  a  demurrer  because  a  pleading 
did  not  become  such  nntll  filed,  while  the 
statute  provided  that  the  appearance  is  com- 
plete when  plaintiff  is  notified,  although  the 
notice  Is  not  filed.  And  yet,  if  Judgment  is 
entered,  the  Judgment  roll  must  show  that 
summons  was  served  or  that  defendant  has 
appeared.  If  appearance  was  only  by  notice 
to  plaintiff,  as  provided  in  section  1014  of  the 
Code  of  Civil  Procedure,  proof  of  that  fact 
must  be  found  in  the  Judgment  roll.  Appear- 
ance provided  in  section  1014  is  primarily  for 
the  purpose  of  entitling  the  defendant  to  no- 
tice of  subsequent  proceedings,  where  notice 
must  be  given,  and  for  that  purpose  written 
notice  served  on  plaintiff  is  sufficient;  but  the 
appearance  of  defendant  is  not  thereby  made 
in  court.  The  Code  Is  not  altogether  clear 
upon  this  subject.  Section  406  provides  that, 
"at  any  time  within  the  year  after  complaint 
is  filed,  the  defendant  may  in  writing,  or  by 
appearing  and  answering,  waive  the  issuing 
of  summons."  Apparently  this  is  a  declara- 
tion that  the  Issuance  and  service  of  the  sum- 
mons can  be  waived  in  no  other  mode,  and 
In  section  416  It  is  enacted  that  the  voluntary 
appearance  of  a  defendant  is  equivalent  to 
the  service  of  summons.  But  in  section  581, 
subd.  7,  It  is  provided,  apparently,  that  suclr 
appearance  may  be  at  any  time  within  three 
years.  But  suppose  a  defendant  were  to  ap- 
l)car  and  answer  four  years  after  the  com- 
plaint was  filed,  and  were  then  to  demand  a 
trial,  objectifig  to  a  dismissal,  although  no 
summons  had  been  Issued  and  no  previous  ap- 
pearance made;  could  the  court  then  proper- 
ly dismiss  the  action,  against  the  protest  of 
all  parties?  I  thinl:  not.  Section  581  is  ab- 
solute In  its  terms,  explicit,  and  comprehen- 
sive, but  such  result  could  not  have  been  con- 
templated. It  was  to  relieve  defendants  from 
the  assertion  of  stale  demands.  Mostly,  no 
doubt,  it  was  aimed  against  those  who  as- 
serted title  to  real  estate  merely  to  be  bought 
off,  and  who  were  in  the  habit  of  commenc- 
ing suits  solely  to  prevent  the  statute  of 
limitations  from  running.    But  even  in  such 


a  case,  where  the  defendant  comes  in  and 
files  an  answer  and  demands  a  trial  before 
the  suit  has  been  dismissed,  I  do  not  under- 
stand that  the  court  must  nevertheless  dis- 
miss the  action  without  a  trial.  On  the  other 
hand,  I  think  it  would  be  error  to  do  so. 
Nor  is  this  absolutely  Inconsistent  with  the 
terms  of  the  statute,  which  seems  to  give 
three  years  in  which  the  court  cannot  dis- 
miss, though  no  appearance  has  been  made; 
after  that,  and  until  voluntary  appearance 
has  been  made,  the  action  may  be  dismissed 
as  provided.  But  If  the  parties  consent,  it 
is  a  case  pending  of  which  the  court  has  juris- 
diction, and  there  Is  no  excuse  for  not  trying 
it.  The  stipulation  is,  in  effect,  an  answer 
admitting  all  the  allegations  of  the  complaint, 
with  the  statement  that  defendant  has  no 
defense.  Had  it  been  in  words  so  stated,  and 
the  document  had  been  filed,  there  could 
have  been  no  question.  A  stipulation  that 
defendant  may  take  Judgment  is  intended  to 
be  in  lieu  of  such  an  answer. 

But  the  stipulation  was  not  filed  within 
the  three  years,  nor  at  any  time  before  the 
case  was  actually  dismissed.  It  was  not  filed 
until  motion  was  made  to  set  aside  the  judg- 
ment of  dismissal  on  the  ground  that  the 
stipulations  themselves  excused  the  neglect 
of  the  plaintiff  to  file  them.  If  such  neglect 
can  be  excused,  they  certainly  do.  Each 
stipulation  leaves  it  to  the  plaintiff  to  apply 
for  Judgment  whenever  he  might  choose  to 
do  so,  and  each  was  given  in  consideration 
of  favors  granted  defendant.  He  procured 
further  time  to  pay  his  debt,  with  a  reduc- 
tion of  the  rate  of  Interest  and  the  use  of 
the  printing  outfit  in  the  meantime.  In  the 
last  stipulation  signed  September  13,  1893, 
more  than  10  years  after  the  suit  was  com- 
menced, it  is  recited  that,  "by  consent  of 
each  and  all  of  the  above-named  persons, 
Judgment  has  not  been  rendered  therein,  but 
said  action  Is  still  pending,  In  which  the  said 
Harper,  as  the  assignee  of  said  plaintiff,  may 
and  can,  by  reason  of  the  stipulations  hereto- 
fore made  by  said  defendant,  take  judgment 
of  foreclosure  against  said  Gordon,  and  sell 
said  property,  at  any  time."  Defendant  is 
certainly  estopped  by  this  stipulation  from 
urging  the  objection  that  the  plaintiff  has 
neglected  to  prosecute  the  action  with  due 
diligence.  And  it  is  also  a  consent  to  the 
entry  of  the  appearance  of  the  defendant 
and  the  entry  of  judgment  after  the  lapse  of 
the  three  years  limited  by  law.  Without 
such  consent,  it  could  not  be  done;  but,  as 
already  said,  where  defendant  expressly  con- 
sents to  the  delay,  I  see  no  objection  to  it. 
It  was  not  Intended  to  limit  the  right  of  the 
parties  so  to  stipulate.  Parties  may  express- 
ly waive  most  of  the  provisions  designed  for 
their  benefit,  and  I  see  no  reason  why  this 
should  constitute  an  exception. 

But  it  is  said  that  stipulations  that  are  not 
filed  do  not  bind  the  parties.  That  Is  true, 
but  when  filed  they  do  bind  the  parties,  and 
may  then  be  used  to  show  that  a  party  has 
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violated  his  stipulation,  and  as  tbe  basis  of 
relief  to  the  person  who  has  been  injured  by 
trusting  to  It  Smith  v.  Whlttler,  95  Cal. 
279,  30  Pac.  529.  The  genuineness  of  the 
signatures  to  tbe  stipnlationa  are  not  denied, 
and  are  admitted  for  the  purpose  of  the  mo- 
tion. We  must  presume  that  before  entering 
judgment  the  court  will  require  proper  proof 
to  be  made  both  upon  that  matter  and  as  to 
tbe  amount  for  -whlcb  plaintiff  Is  entitled  to 
Judgment    The  order  Is  affirmed. 


We    concur: 
LAND,  J. 


HENSHAW,   J.;     McFAR- 


1124  Cal.  633) 

In  re  JAMES'  ESTATR    (S.  P.  1,467.) 

(Supreme  Court  of  California.    July  6,  1899.) 

Opinion  modified.  For  former  opinion,  see 
57  Pac  578. 

PER  CURIAM.  The  opinion  heretofore  ren- 
dered In  this  case  Is  modified  to  tbe  follow- 
ing effect:  The  sentence,  "The  trial  court 
admitted  in  eyidence  the  declarations  of  Mrs. 
Mllen  and  Mr.  and  Mrs.  Dickman,  made  after 
the  death  of  Dr.  James,  to  the  butcher,  the 
baker,  and  the  coal  dealer,  to  tbe  effect  that 
Laura  was  engaged  to  be  married  to  tbe  doc- 
tor at  the  time  of  his  death,"  is  changed  so 
as  to  read,  "Tbe  trial  court  admitted  in  evi- 
dence the  declarations  of  Mrs.  Mllen  and  Mr. 
and  Mrs.  Dickman,  made  after  the  death  of 
Dr.  James,  to  the  butcher,  the  baker,  and  the 
conl  dealer,  not  in  the  presence  of  Laur^ 
Mllen,  to  the  effect  that  Laura  was  engaged 
to  be  married  to  tbe  doctor  at  tbe  time  of  bis 
death."  Tbe  sentence  reading,  "There  is  not 
the  slightest  evidence  in  the  record  of  a  con- 
spiracy ttetween  these  parties,  aiul  the  admis- 
sion of  the  evidence  upon  that  ground  can- 
not be  Justified,"  is  hereby  modified  so  as  to 
read,  "There  is  not  sutflclent  evidence  In  the 
record  of  a  conspiracy  between  these  parties 
to  Justify  tbe  admission  of  tbe  evidence  upon 
that  ground." 


(12S  Cat.  280) 

WILSON  T,  NUGENT.    (S.  P.  1,002.) » 
(Supreme  Coart  of  California.     July  6,  1890.) 

MErTTANIC'S  LIEN— PAYMENT  WITHOUT  SUIT— 
NOTICE!— MATERIALS  FURNISHED  UNDER  EX- 
PRESS  CONTRACT— HAULING  MATERIAL— USB 
IN   f'ON.STRUCTION. 

1.  Where  one  who  has  retained  25  per  cent 
of  the  contract  price  for  the  repair  of  a  build- 
ing, after  be  has  knowledge  of  the  appointment 
of  an  assignee  for  the  benefit  of  the  contractor's 
creditors,  and  a  demand  made  by  him  for  tbe 
money  retained,  without  any  order  of  court  or 
any  judgment  as  to  the  validity  of  alleged  liens, 
pnys  them,  be  pays  them  at  his  own  risk,  and. 
If  they  are  not  valid  liens,  he  will  be  liable  to 
tbe  assignee  for  the  amount  paid. 

2.  Under  Code  Civ.  Proc.  !  1187,  requiring 
that  tbe  notice  of  lien  shall  contain  a  statement 
of  the  terms,  time  given,  and  conditions  of  tbe 
contract  under  which  miiteriuls  were  furnished, 
a  statement  in  a  notice  that  claimant  was  to  re- 
ceive the  reasonable  market  value  thereof  whea 

*  Rehearing  denied  Aagnst  5,  1809. 


they  were  furnished,  at  a  fixed  price,  is  nntme^ 
and  no  lien  therefor  is  acquired. 

3.  One  who  is  employed  to  hani  slate  to  a 
building  on  which  a  roof  is  l>eing  repaired,  and 
deliver  it  to  tbe  contractor,  is  not  entitled  to  a 
mechanic's  lien. 

4.  In  an  action  to  enforce  a  mechanic's  lien  for 
material  fnmished  to  a  contractor,  unless  the 
conrt  tinds  that  the  material  furnished  was  fur- 
nished to  be  used,  and  was  used,  in  tbe  construc- 
tion of  tbe  building,  a  judgment  for  tbe  claimant 
cannot  be  sustained. 

Department  2.  Appeal  from  saperlor  court, 
dty  and  county  of  San  Francisco. 

Action  by  Daniel  Wilson,  assignee  of  Jef- 
ferson D.  De  Gear,  insolvent,  against  Dennle 
F.  Nugent.  From  an  order  denying  a  new 
trial,  and  a  Judgment  for  defendant,  plaiatlff 
appeal^    Reversed. 

Walter  H.  Linforth,  for  appellant  Perl  EL 
Allen  (T.  M.  Osmont,  of  counsel),  tor  respond- 
ent 

PER  CURIAM.  Action  to  recover  $838. 
Judgment  for  defendant  Motion  for  new 
trial  denied.  This  appeal  is  by  tbe  plaintiff 
from  the  Judgment  and  order.  On  May  IS, 
1895,  one  De  Gear  entered  into  a  written  con- 
tract with  defendant  to  roof  St  Rose's  Charcb 
for  $3344.  Tbe  contract  was  in  the  usnal 
form,  and  provided  that  25  per  cent,  beins 
tbe  final  payment,  should  be  retained  bj  de- 
fendant for  36  days  after  tbe  completion  of 
the  contract  March  7,  1896,  tbe  contract  was 
completed,  and  defendant  made  all  the  pay- 
ments as  he  had  agreed  to  do,  except  the  25 
per  cent  ($830),  which  be  retained,  under  the 
terms  of  the  contract,  tor  the  payment  of 
any  claims  that  might  be  valid  liens  against 
said  building.  On  March  28,  1896,  seven  me- 
chanics' liens  were  filed  against  said  church, 
aggregating  about  tbe  amount  still  in  the 
hands  of  defendant  On  April  11,  1896,  said 
De  Gear  filed  a  petition  la  Insolvency.  The 
plaintiff  was  in  due  course  elected  assignee 
of  said  Insolvent  and  on  April  24, 1896,  an  as- 
signment of  all  tbe  estate  of  said  De  Gear 
was  made  to  plaintiff.  After  tbe  said  plain- 
tiff bad  qualified  as  assignee,  and  prior  to 
June  3, 1896,  he  notified  defendant  In  writing 
of  his  election  and  qualification  as  assignee, 
and  of  bis  claim  to  the  $836,  and  forbade  its 
payment  to  any  one  else,  other  than  plaintiff. 
On  June  3,  1896,  after  defendant  had  knowl* 
edge  of  all  these  facts  and  of  tbe  claim  of 
plalutlff  to  said  money,  and  without  any  or- 
der of  court,  or  any  Judgment  as  to  tbe  va- 
lidity of  any  of  said  alleged  liena,  be  paid 
them  all,  amounting  wltb  costs  to  more  than 
the  $836.  It  was  admitted  at  tbe  trial  that 
unless  the  defendant  was  released  from  lia- 
bility to  plaintiff  by  reason  of  the  payment 
of  the  said  alleged  Hens,  tbe  $836  was  due 
and  unp.iid  from  tbe  defendant  to  the  plain- 
tiff. At  the  time  of  the  qualification  of  th» 
plaintiff  as  assignee,  the  defendant  was  in- 
debted to  plaintiff  as  such  assignee  and  legal 
representative  of  De  (rear  in  said  sum  of  $S%, 
unless  there  were  valid  and  existing  liens 
agalust  said  fund  or  against  the  property  of 
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defendant;  and,  In  order  to  satisfy  which, 
defendant.  In  law,  had  the  right  to  use  said 
fund.  Defendant  did  not  owe  the  alleged 
lien  claimants,  as  he  had  made  no  contract 
with  them.  The  provision  of  the  statute  au- 
thorizing the  owner  to  retain  the  25  per  cent 
In  order  to  pay  off  and  discharge  Hens  was 
designed  both  for  the  protection  of  the  own- 
er and  of  laborers,  material  men,  and  hold- 
ers of  valid  liens.  Subcontractors,  laborers, 
and  material  men  may  look  to  the  contractor 
alone,  or,  If  they  have  any  doubt  as  to  his 
solvency,  they  may  avail  themselves  of  the 
statutory  provisions  as  to  filing  and  record- 
ing liens.  If  such  liens  are  tiled,  the  owner 
has  the  right  to  retain  the  amount  in  bis 
hands  for  his  own  protection  for  the  purpose 
of  paying  ofC  and  olsdiarging  such  liens  as 
may  be  valid,  and  to  charge  the  amount  so 
paid  to  the  contractor.  The  defendant  knew, 
at  the  time  of  paying  this  fund  to  the  alleged 
Ilenholders,  of  the  claim  of  plaintiff.  While 
he  had  the  right  to  use  the  fund  In  accord- 
ance with  law  to  protect  his  property  from 
valid  liens,  he  could  not  himself  pass  upon 
their  validity,  except  at  his  own  peril.  He 
could  easily  have  protected  himself  by  depos- 
iting the  money  In  court,  and  let  the  court 
determine  the  validity  of  the  liens  and  the 
rights  of  plaintiff.  Lumber  Co.  v.  Tolhurst, 
99  Cal.  635,  34  Pac.  438.  The  findings  are 
attacked  on  the  ground  of  insufficiency  of  evi- 
dence to  support  them,  and  It  becomes  neces- 
sary to  examine  the  evidence  as  to  the  valid- 
ity of  the  liens.  The  statute  requires  that 
the  notice  of  lien  shall  contain  a  statement  of 
the  terms,  time  given,  and  conditions  of  the 
contract.  Code  Civ.  Proc.  §  1187.  This  state- 
ment must  not  only  be  made,  but  It  must  be 
true.  The  notices  of  liens  of  Farnsworth  & 
Kuggles,  $44.81;  James  Young,  $34.70;  Pa- 
cific Metal  Works,  $271.90;  Schrader  &  Lutge, 
$23.45;  Thomas  Alderson,  $289.27;  Dunham, 
Carrlgan  &  Hayden  Company,  $84.27,— each 
stated,  as  a  part  of  the  terms,  time  given,  and 
conditions  of  the  contract,  that  claimant  was 
to  receive  the  reasonable  market  value  of  the 
materials  so  furnished.  The  uncontradicted 
evidence  shows  that  the  materials  were  fur- 
nished In  each  case  to  De  Gear  at  a  fixed 
price.  This  was  fatal  to  the  liens.  The  proof 
showed  the  notices  of  lien  In  each  case  to  be 
untrue.  In  Reed  v.  Norton,  90  Cal.  690,  26 
Pac.  767,  and  27  Pac.  426,  decided  by  this 
court  in  bank.  It  was  held  that  where  the  no- 
tice of  lien  stated  that  the  claimant  was  to 
be  paid  for  the  labor  done  and  furnished  at 
what  it  was  reasonably  worth,  and  the  evi- 
dence showed  that  claimant  had  an  express 
contract,  the  variance  was  fatal,  and  claim- 
ant could  not  recover.  So  In  Wagner  v.  Han- 
sen,. 103  Cal.  104,  37  Pac.  105,  the  complaint 
alleged  that  the  work  was  to  be  done  at  an 
agreed  price,  but  the  evidence  showed  no 
agreed  price,  and  the  variance  was  held  to 
be  fatal.  It  was  there  said:  "The  purpose 
of  the  record  and  statement  must  be  to  In- 
form the  owner.  In  case  of  a  contractor  and 
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laborers  rendering  service  under  unch  con- 
tract, as  to  the  extent  and  nature  of  a  lien- 
or's claim,  to  facilitate  investigation  as  to 
its  merits.  Such  a  statement  as  the  above 
would  be  misleading.  The  lienor  is  required 
to  verify  the  statement.  In  all  essential  par- 
ticulars It  must  be  true."  In  the  late  case 
of  Mill  Co.  V.  Hege,  110  Cal.  377,  51  Pac.  556, 
It  was  held  that  a  different  rule  applies  to 
a  variance  between  the  pleading  and  proof, 
and  a  variance  between  the  notice  of  lien  and 
proof;  and.  In  case  the  proof  shows  that  the 
contract  set  forth  In  the  notice  of  lien  Is  an- 
true,  it  Is  fatal  to  the  lien.  It  Is  said  in  the 
opinion:  "The  right  to  enforce  a  mechanic's 
lien  depends  upon  a  compliance  with  the  re- 
quirements of  the  statute.  Unless  the  notice 
of  the  lien  which  Is  filed  with  the  county  re- 
corder contains  the  statements  required  by 
section  1187  of  the  Code  of  Civil  Procedure, 
the  claimant  Is  not  entitled  to  his  lien.  This 
section  requires  the  claim  of  a  material  man 
to  contain  a  statement  of  his  demand,  after 
deducting  all  Just  credits  and  offsets,  and  also 
a  statement  of  the  terms,  time  given,  and  con- 
ditions of  his  contract.  The  provision  that 
the  clahn  must  contain  these  statements 
means  that  the  statements  thus  contained 
must  be  correct  and  In  accordance  with  the 
facts.  If  they  are  not  correctly  stated,  the 
right  to  a  Hen  Is  lost."  Applying  the  rule  as 
laid  down  in  the  foregoing  cases,  the  said 
liens  must  fall.  The  burden  was  upon  de- 
fendant to  show  that  the  said  Hens  were  valid 
and  enforceable  Hens  upon  the  premises.  The 
proof  showed  a  contract  In  each  case  that,  in 
law,  created  no  Hen  under  the  notice  given. 
The  proof  did  not  show  that  Farnsworth  & 
Ruggles  had  any  Hen.  They  did  not  perform 
labor  upon,  or  furnish  material  to  be  used 
on,  the  building.  Theh:  services  consisted  of 
hauling  slate  to  the  building  and  delivering 
it  to  the  contractor.  This  did  not  bring  them 
within  the  terms  of  the  statute.  Adams  v. 
Burbank,  103  CaL  651,  37  Pac.  640. 

Another  fatal  objection  to  the  judgment  In 
this  case  Is  that  the  court  nowhere  finds  that 
the  materials  furnished  by  the  said  lien  claim- 
ants were  furnished  to  be  used,  and  that  they 
were  used  In  the  building  and  construction  of 
the  said  church.  Silvester  v.  Mine  Co.,  80 
Cal.  510,  22  Pac.  217;  John  A.  Roebling  Sons 
Co.  T.  Bear  Val.  Irr.  Co.,  99  Cal.  488,  34  Pac. 
80.  It  is  claimed  by  defendant  that  before 
the  fiUng  of  his  petition  in  insolvency  said 
De  Gear  requested  him  to  pay,  and  he  did 
agree  to  pay,  the  claim  of  said  alleged  lien- 
holders.  iLiven  If  this  kind  of  an  unperformed 
agreement  constitutes  a  defense,  we  do  not 
think  the  evidence  supports  the  contention. 
De  Gear  says  that  he  told  defendant  that 
there  were  certain  claims  against  the  build- 
ing that  he  was  unable  to  meet,  and  that  he 
desired  they  should  be  paid.  Defendant  tes- 
tified that  he  paid  them  because  he  supposed 
they  were  correct,  to  avoid  a  lawsuit,  and 
because  he  considered  them  Just;  that  De 
Gear  told  him  all  these  Uens  had  to  be  paid; 
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tbat  the  reason  he  did  not  pay  them  at  once 
is  because  he  -was  afraid  he  would  have  to 
pay  them  twice;  that  by  general  Information 
he  satisfied  himself  that  the  liens  were  valid, 
and  then  paid  them.  We  think  this  evidence 
shows  that  defendant  acted  npon  his  own 
Judgment  in  paying  the  claims,  and  that  he 
believed  they  were  valid  Hens  against  the 
building.  He  had  no  right,  however,  to  set 
up  bis  opinion  as  to  the  legality  of  the  Hens, 
after  knowing  that  plaintiff  claimed  the  right 
to  contest  them,  without  taking  the  chances 
on  the  correctness  of  that  opinion.  Plaintiff 
clearly  had  the  right  to  claim  that  the  liens 
were  Invalid,  and,  if  their  Invalidity  should 
be  established,  to  claim  the  fund  as  the  rep- 
resentative of  the  general  creditors  of  De 
Gear.    The  Judgment  and  order  are  reversed. 


(125  Cat.  302) 

in  re  RATHGBB'S  ESTATB.    (S.  F.  l,471.)t 

(Supreme  Court  of  California.     July  6,   1899.) 

BXBCtlTOR— PROCERDINOS  TO  REMOVE— FAIIr- 

URB  TO  INVENTORY  PROPERTY— 

OIFT— PINDINQ. 

1.  In  a  proceeding  to  remove  an  executor  from 
olBce  for  failure  to  Inventory  property  belonging 
to  the  estate,  evidence  on  his  part  that  he  claim- 
ed the  property  as  bis  owd  because  bis  testator 
gave  It  to  him,  and  he  obtained  possession  of  it 
from  testator's  tenant  tinder  a  written  order  for 
Its  delivery,  is  not  sufficient  to  prove  a  gift  of 
it  to  him. 

2.  Where  one  acquires  possession  of  personal 
property  by  permission  of  the  owner,  he  will  be 
presamed  to  hold  it  as  a  bailee,  and  limitations 
will  not  run  against  the  owner  until  he  has  no- 
tice that  the  bailee  claims  the  same  adversely. 

a  Under  Code  Civ.  Proc.  §  1437,  which  pro- 
vides that  If  an  executor  has  committed  or  is 
abont  to  commit  a  fraud  on  an  estate  his  letters 
must  be  revoked  by  the  superior  court,  one  who, 
without  suBlcient  reason,  asserts  title  to  the 
property  of  the  estate,  and  refuses  to  inventory 
It  aa  ute  property  of  the  estate,  may  be  re- 
moved from  office. 

4.  Hie  finding  by  a  Judge  of  the  superior  court 
In  a  summary  proceeding  to  remove  an  executor 
from  office  on  the  ground  that  he  has  failed  to 
inventory  property  of  the  estate,  where  be  claims 
title  thereto  by  reason  of  an  alleged  gift  thereof 
by  the  testator,  which  is  adverse  to  such  claim, 
is  not  conclusive  as  to  his  title  to  the  property 
In  a  suit  against  him  by  his  successor  to  recover 
the  property. 

5.  Code  Civ.  Proc.  t  1436,  provides  that  the 
superior  court  shall,  on  credible  Information  that 
an  executor  has  committed  or  is  alxiut  to  com- 
mit a  fraud  on  the  estate,  suspend  him.  Section 
1437  provides  that  notice  of  suspension  shall 
be  served  on  the  executor,  and  that  be  shall  be 
cited  to  show  cause  why  his  letters  should  not 
be  revoked.  Section  1438  provides  that  at  the 
hearing  any  person  interested  may  appear,  and 
file  bis  allegations  in  writing,  showing  that  the 
executor  should  be  removed,  to  which  the  exec- 
utor may  demur  or  answer.  Tlie  court,  pursuant 
to  a  sworn  statement,  suspended  an  executor, 
and  issued  a  citation  to  show  cause  why  bis  let- 
ters should  not  be  revoked.  To  this  statement 
be  made  answer,  claiming  the  property  as  bis 
own.  Bdd,  that  a  proper  issue  was  made,  and 
that  proof  of  facts  justifying  bis  suspension 
would  warrant  a  revocation  of  his  letters. 

CommisBioners'  decision.     Department  1. 

Appeal  from  anperlor  court,  Alameda  county. 

Proceedings  In  the  matter  of  the  estate  of 

a  Rdiearing  denied  Joly  24,  1880. 


John  Rathgeb,  deceased,  commenced  tj 
Jules  J.  Agoetinl  and  another  against  their 
co-executor,  Albert  Guttlnger,  to  remove  blm 
from  office.  From  an  order  revoking  his 
letters  the  latter  appealed.    Affirmed. 

Otto  Turn  Suden  (F.  J.  SoUnsky,  of  coun- 
sel), for  appellant  A.  Camlnettl  and  Oeo. 
K.  De  Golia,  for  respondents. 

BRITT,  O.  John  Rathgeb,  a  resident  of 
the  county  of  Alameda,  died  July  28,  1897, 
leaving  a  will,  whereby  he  appointed  Jules 
J,  Agostinl,  Frank  Bemasconl,  and  Albert 
Guttlnger  his  executors.  The  will  was  duly 
admitted  to  probate  on  August  30,  1897,  and 
letters  testamentary  were  issued  to  said  per- 
sons narne^  as  executors.  On  December  7tta 
next  following,  said  Agostinl  and  Bemasco- 
nl filed  with  the  court  their  verified  petition 
charging  that  Guttlnger  has  concealed  mon- 
eys, goods,  and  chattels  belonging  to  the  es- 
tate of  said  testator,  and  has  failed  to  ac- 
count to  the  estate  for  property,  both  real 
and  personal,  in  his  possession,  which  be- 
longs to  said  estate,  and  that  he  omitted  to 
include  In  the  inventory  and  appraisement 
of  the  estate  previously  filed  certain  real  and 
personal  property  of  the  testator  situated  In 
the  county  of  Calaveras,  and  that  he  has 
possession  of  such  property,  and  refuses  to 
deliver  It  to  the  executors.  They  prayed 
that  Guttlnger  be  cited  before  the  court  to 
be  examined  on  oath  as  to  the  matters  char- 
ged, and  for  such  order  as  the  court  should 
deem  proper.  The  court  made  an  order  re- 
citing the  substance  of  said  petition,  and  di- 
recting that  Guttlnger  appear  on  December 
27,  1897,  to  be  examined  touching  the  said 
charges.  It  made  a  further  order  contain- 
ing like  recitals  as  the  other,  and  reciting. 
In  addition,  that  It  appeared  from  credible 
Information  that  Guttlnger  has  committed  or 
is  about  to  commit  a  fraud  on  the  estate, 
and  has  long  neglected  his  duty  as  an  exec- 
utor, and  directed  that  his  powers  as  such 
be  suspended  until  further  investigation  by 
the  court;  also  that  he  show  cause  at  the 
time  and  place  appointed  for  Ills  examina- 
tion as  above  stated  why  the  said  letters 
testamentary  Issued  to  him  should  not  be 
revoked.  Service  of  copies  of  said  orders 
and  of  said  petition  having  been  duly  made 
on  Guttlnger,  and  he  having  been  cited  as 
required  by  the  court,  be  filed  answers  deny- 
ing the  charges  of  bis  co-executors,  aver- 
ring that  all  the  property  of  which  he  is  pos- 
sessed is  his  own,  and  that  he  is  not  bonnd 
to  Include  It  In  any  inventory  of  said  estate, 
and  denying  that  he  had  omitted*  any  dn^ 
he  owed  to  the  estate,  or  that  be  bad  com- 
mitted any  fraud  thereon,  or  that  he  is  abont 
to  commit  such.  At  the  hearing  Guttlnger 
was  examined,  and  the  testimony  of  other 
witnesses  was  taken,  and  sundry  documen- 
tary evidence  was  Introduced,  llie  court 
found  the  charges  against  Gnttlnger  to  be 
sustained,  and  ordered  that  his  said  letters 
tie  verokeA;  also  ttiat  tbe  other  ezecuton  l» 
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Btltute  proper  actions  against  him  to  recoT- 
er  the  property  of  the  estate  in  his  posses- 
sion. From  the  order  revolting  bis  letters 
he  has  appealed. 

The  statutory  provisions  under  which  the 
said  proceedings  were  talien  are,  In  sub- 
stance, 80  far  as  necessary  to  be  stated,  as 
follows:  Whenever  the  judge  of  the  supe- 
rior court  has  reason  to  believe  from  his  own 
knowledge,  or  from  credible  information, 
that  any  executor  has  wasted  or  embezzled 
the  property  of  the  estate,  or  Is  about  to  do 
80,  or  has  committed  or  is  about  to  commit 
a  frand  upon  the  estate,  or  has  wrongfully 
neglected  the  estate,  he  must  suspend  the 
powers  of  such  executor  until  the  matter  Is 
investigated.  Code  Civ.  Proc.  {  1436.  No- 
tice of  such  suspension  must  be  given  to  the 
executor,  and  he  must  be  cited  to  show  cause 
why  his  letters  should  not  be  revoked.  If 
he  falls  to  appear  in  obedience  to  the  cita- 
tion, or  if,  appearing,  the  court  is  satisfied 
that  there  exists  cause  for  his  removal,  bis 
letters  must  be  revolted.  Id.  §  1437.  "At 
the  hearing  any  person  interested  in  the  es- 
tate may  appear  and  file  his  allegations  In 
writing,  showing  that  the  executor  *  *  * 
should  be  removed;  to  which  the  executor 
•  *  •  may  demur  or  answer,  as  hereinbe- 
fore provided."  Id.  §  1438.  The  court  be- 
low found,  among  other  things,  that  a  cer- 
tain ranch  and  mine,  and  also  a  quantity  of 
personal  property,  situated  in  the  coimty  of 
Calaveras,  and  In  the  possession  of  Guttin- 
ger,  belongs  to  the  estate  of  the  testator, 
and  ought  to  be  Included  in  the  inventory 
thereof,  and  that  Guttinger  has  neglected  to 
perform  his  duty  as  executor  In  failing  and 
refusing  to  return  and  Inventory  such  prop- 
i-ty  as  part  of  the  estate.  The  appellant 
inaiutains  that  these  findings  are  not  sus- 
tained by  the  evidence.  It  appears  that  the 
■whole  value  of  the  property,  as  listed  and 
appraised  In  the  inventory  actually  filed.  Is 
a  little  more  than  $6,G0O,  while  the  value  of 
said  Calaveras  county  property  in  the  pos- 
session of  Guttinger  is  $150,000.  There  is 
no  dispute  that  it  was  all  at  one  time  owned 
by  Rathgeb;  but  Guttinger,  who  is  the  neph- 
ew of  Rathgeb,  claims  that  the  same  was 
given  to  him  by  Bathgeb  In  his  lifetime,  and 
in  support  of  his  contention  he  produced  at 
tbe  hearing  a  deed  of  date  January  23,  1B08, 
purporting  to  be  an  absolute  conveyance 
from  Rathgeb  to  him  of  the  said  real  prop- 
erty, under  which,  as  he  testified,,  he  took 
possession  of  the  described  premises  about 
.Tanuary  24,  18&4,  and  ever  since  has  held 
the  same.  There  was  no  personal  property 
described  In  the  deed,  and  the  record  does 
,  not  show  specifically  of  what  the  Calaveras 
county  personalty  consisted.  A  particular 
description  thereof  was  omitted  from  the 
transcript  on  appeal,— possibly  for  the  sake 
of  brevity.  It  appears,  however,  to  have 
been  chattels  on  and  about  twth  the  ranch 
and  mine,  and  used  in  connection  therewith. 
In  January,  1894,  Guttinger  got  possession 


of  the  personalty  from  one  Holland,  who 
had  been  Rathgeb's  tenant  of  the  ranch,  in 
virtue  of  a  written  order  for  the  possession  • 
thereof,  signed  by  Rathgeb,  and  directed  to 
Holland.  He  testified:  "I  claim  this  personal 
property  because  my  uncle  gave  it  to  me, 
and  I  claim  title  to  It.  •  •  •  I  have  no 
other  title  to  the  personal  property  except 
the  order  to  Holland."  There  was  other  evi- 
dence on  which  the  respondents  claim,  as 
we  understand  their  position,  that  the  ranch 
and  mine  described  In  the  deed  of  January 
23,  1893,  were  conveyed  to  Guttinger  in  trust 
merely,  and  subject  to  the  dispositions  of 
the  grantor's  will.  We  do  not  find  it  neces- 
sary to  decide  whether  this  view  of  that  con- 
veyance, which  was  adopted  by  the  trial 
court,  is  correct.  Although  Guttinger  stat- 
ed, in  a  general  way,  that  his  uncle  gave 
him  the  personal  property,  yet  he  testified 
to  no  word  or  act  of  Rathgeb  sufilcient  to 
constitute  a  gift  thereof.  The  order  on  Hol- 
land for  possession  of  the  same,  which  he 
said  was  his  only  title,  did  not  show  a  gift. 
It  Is  also  to  be  observed,  in  considering  the 
statement  of  Guttinger,  that  the  court  be- 
low was  the  judge  of  his  credibility.  His 
testimony  in  some  material  particulars  was 
confused,  and  to  some  extent  contradictory 
of  Itself.  While  this  may  well  have  been 
the  result  of  innocent  lapse  of  memory,  or 
want  of  skill  in  our  language  (he  being  i- 
Swiss),  yet  on  appeal,  we  are  unable  to  say 
that  the  remark  of  the  trial  Judge,  in  an- 
nouncing his  decision,  that  Guttinger's  testi- 
mony had  not  been  "at  all  satisfactory,"  is 
not  warranted  by  the  record. 

Jt  is  contended  that  the  statute  of  limita- 
tions as  to  said  personal  property  hHd  run  in 
favor  of  Guttinger  before  the  death  of  Rath- 
geb. Waiving  other  considerations  on  this 
point,  it  Is  sufilcient  to  say  that  no  defense 
under  the  statute  was  proved,  for,  although 
Guttinger  may  have  had  possession  of  the 
chattels  for  more  than  three  years  before 
his  uncle's  death.  It  is  shown  that  he  came 
into  possession  permlsslvely.  It  Is  therefore 
to  be  presumed  that  he  held  them  as  Rath- 
geb's bailee,  and  It  does  not  appear  that  his 
claim  to  hold  the  same  adversely  to  his  uncle 
was  ever  brought  to  the  knowledge  of  tbe  lat- 
ter. 

A  further  argument  advanced  Is  that  his 
position  antagonistic  to  the  estate  In  riespect 
to  the  property  Is  no  ground  for  his  amotion 
from  the  office  of  executor.  In  re  Bauquler's 
Kstate,  88  Cal.  302,  26  Pac.  178,  632,  is  cited 
to  sustain  this  contention.  It  was  held  in 
that  case  that  letters  testamentary  cannot  be 
refused  to  the  executor  named  In  a  will  on 
the  ground  that  he  claims  as  bis  own  prop- 
erty which  legatees  under  the  will  insist  be- 
longs to  the  estate.  The  court  there  dealt 
with  the  statute  prescribing  the  grounds  for 
refusing  letters  upon  application  therefor 
(section  13.W,  Code  Civ.  Proc.),  and  held  that 
the  courts  have  no  right  to  add  to  the  dis- 
qualifications imposed  by  the  legislature  In 
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Mich  casea.  The  case  here  ia  different,  for.  aa 
the  court  said  In  Be  Bauquler's  Estate:  "T!he 
•  executor  may  always  be  removed  after  ap- 
pointment, unless  he  discharges  the  duties  of 
his  trust  faithfully  and  as  directed  by  law." 
Necessarily,  therefore,  the  court  has  power  to 
determine,  for  the  purposes  of  an  inquiry 
Into  that  question,  whether  the  executor  has 
refused  wrongfully  to  inventory  or  otherwise 
account  for  property  of  the  estate  In  his  pos- 
session, and  to  remove  him  if  he  persists  In 
each  conduct;  else  the  necessary  steps  re- 
quired by  law  in  the  course  of  administration 
might  be  IndeSnitely  delayed  or  prevented  by 
his  mere  assertion  of  title  to  the  property  in 
himself.  See  Deck's  Estate  ▼.  (jherke,  6  Cal. 
666.  In  our  opinion,  the  evidence  was  suffi- 
cient to  Justify  the  decision  that  Guttlnger 
wrongfully  refused  to  return  and  inventory 
the  Calaveras  county  personalty  as  part  of  the 
estate  of  Rattageb,  and  without  sufficient  rea- 
son asserted  ownership  thereof  in  himself. 
This  was  a  clear  neglect  of  his  duty  as  ex- 
ecutor, and  was  statutory  ground  for  his  re- 
moval. It  Is  perhaps  proper  to  say  that  nei- 
ther the  decision  here  nor  that  of  the  court 
below  can  estop  Guttlnger  in  a  suit  against 
Urn 'to  recover  any  of  said  property  for  the 
estate.  The  superior  court  In  this  summary 
proceeding  Is  not  competent  to  decide  finally 
upon  the  question  of  title. 

It  la  also  contended  that  no  proper  Issues 
were  made  or  tried  touching  the  liability  of 
Guttlnger  to  be  removed.  This  contention 
seems  to  rest  mainly  on  the  circumstance  that 
no  formal  statement  of  charges  was  filed  ex- 
cept the  petition  of  December  7,  1897,  pre- 
sented by  his  co-executors.  The  objectioi^  is 
not  well  talien.  The  petition  of  December  7, 
1893,  contained  charges  upon  which  the  court, 
under  the  authority  of  sections  1438,  -1437, 
Code  Civ.  Proc,  suspended  Quttlnger's  pow- 
ers, and  cited  him  to  appear  and  show  cause 
why  his  letters  should  not  be  revoked.  Said 
section  1437  evidently  contemplates  that  the 
charges  which,  If  believed  by  the  court,  may 
be  ground  for  suspending  the  representative, 
shall  also,  If  proved  upon  a  hearing,  be  ground 
for  removing  him,  and  we  see  no  sufficient 
reason  to  say  that  when  they  are  formulated 
In  a  sworn  statement  prior  to  issuing  a  cita- 
tion to  show  cause  they  must  afterwards  be 
reiterated  In  a  separate  document.  Compare 
In  re  Kelley's  Estate,  122  Cal.  379,  382,  55 
Pac.  13(5.  The  provisions  of  section  1438,  al- 
lowing any  person  Interested  In  the  estate  to 
appear  at  the  hearing,  and  file  charges  against 
the  representative,  cannot  be  construed  as  re- 
quiring charges  previously  made  to  be  filed 
anew,  for  the  section  further  declares  that 
the  executor  or  administrator  may  demur  or 
answer  to  allegations  filed  at  the  hearing  "as 
hereinbefore  provided,"— apparently  referring 
to  proceedings  already  on  foot  to  compel  him 
to  show  cause,  and  In  which  he  has,  or  may 
have,  made  answer. 

Some  minor  questions  of  procedure  are 
raised.    We  have  Inquisitively  examined  them 


all,  and  find  no  prejudicial  error.    The  urdtf 
appealed  from  should  be  affirmed. 

We  concur:    HA.YKES,  O.;  GBAT,  a 

PER  cum  AM,    For  the  reasons  given  In 
the  foregoing  opinion,  the  order  ia  affirmed. 


a2S  CaL  309) 

STAAOKE  V.  BELL  et  al.    (S.  T.  l,10&)i 

(Supreme  Court  of  California.     July  6*  1899.) 

JUDQMENT  —  CONFORMITT    TO    COMPLAINT  — 

COURTS-JURISDICTION— VEN  UE— QUIETING 

TITJjB— LIENS— TRUSTS— PERPETUITIES. 

1.  A  trustee  individually  sued,  among  otheis, 
one  who  was  plaintiff  in  another  suit  concerning 
the  trust  property;  praying  leave  to  renew  a 
mortgage  privately  executed  by  him,  aa  an  indi- 
vidual, on  the  trust  estate,  the  new  mortgage 
"and  the  judgment  herein  not  to  in  any  way 
affect  the  rights  of  the  parties  to  said"  other  ac- 
tion, **bttt  leaving  said  rights  to  l>e  determined 
in  said  action,  subject  always  to"  said  mortgage, 
or  any  mortgage  "that  may  be  authorized  by 
the  judgment  herein,"  and  praying  also  for  gen- 
eral relief.  Bdd,  under  Code  Civ.  Proc.  I  580, 
providing  that  where  there  is  no  answer  the  re- 
lief granted  plaintiff  cannot  exceed  that  de- 
manded in  the  complaint,  that  a  decree  ad- 
judging the  mortgage  a  first  charge  on  the  lands, 
pursuant  to  the  prayer  in  the  mortgagee's  an- 
swer, was  erroneous  aa  to  the  defendant,  who 
was  plaintiff  in  the  other  suit,  where  he  de- 
faulted, and  the  answer  was  not  served  ou  him. 

2.  On  a  question  of  jurisdiction  of  the  lower 
court,  the  supreme  court  is  not  confined  to  the 
prayer  for  relief,  bnt  it  may  look  to  the  decree 
to  determine  the  purimse  of  the  action. 

3.  Under  Const,  art.  6,  i  5,  providing  that  all 
actions  "quieting  title  to  or  for  the  enforcement 
of  liens  upon  real  estate  shall  be  commenced  in 
the  county  in  which  the  real  estate"  is  situated, 
a  court  of  the  county  in  which  suit  is  instituted 
cannot  declare  a  mortgage  executed  by  a  trustee 
on  lands  in  another  county  a  prior  lien,  at  the 
instance  of  the  trustee  and  the  mortgagee. 

4.  A  trust  deed  given  to  secure  a  debt  is  not 
void  because  it  creates  a  tnist,  in  violation  of 
the  statute  of  perpetiuties. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  George  Staacke  against  John  8. 
Bell  and  others.  From  a  decree  for  plain- 
tiff,  John  S.  Bell  appeals.    Beversed. 

Crittenden  &  Van  Wyck,  for  appellant. 
Sidney  M.  Smith,  for  respondent  Flsber 
Ames  and  others,  for  nonappealing  defend- 
ants. 


CHIPMAN,  O.  The  action  Is  brought  In 
the  superior  court  of  the  city  and  county 
of  San  Francisco,  and  the  complaint  alleges 
that  on  February  1,  1802,  plaintiff  executed 
and  delivered  to  defendant  San  Francisco 
Savings  Union  bis  promissory  note,  due  Feb- 
ruary 1,  1893,  for  ?60,000,  to  secure  payment 
of  which  plaintiff  executed  a  conveyance  to 
defendants  Henry  C.  Canipbell  and  Thad- 
deus  B.  Kent  of  certain  lands  in  Santa  Bar- 
bara county.  This  conveyance  Is  set  out  in 
the  complaint,  and  is  an  ordinary  deed  at 
trust.    The  complaint  then  alleges  that  on 

*  Behearing  denied  August  fi»  1886. 
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March  8,  1803,  nhe  defendant  John  S.  Bell 
commenced  an  action  against  plaintiff  and 
the  defendant  John  W.  C  Maxwell  In  the 
superior  court  •  •  •  to  and  for  the 
county  of  Santa  Barbara,  which  action  Is 
•  •  •  undetermined;  •  •  •  that  by 
the  pleadings  in  said  action  It  is  claimed  by 
all  the  parties  thereto  that  this  plaintiff 
holds  said  land  In  trust;  that  on  the  16th 
day  of  October,  1892,  said  Thomas  Bell  died 
In  the  said  city  and  county  of  San  Francisco, 
leaving  a  last  will,  a  copy  whereof  Is  •  •  • 
made  part  hereof."  Thomas  Bell  Is  not  pre- 
viously mentioned  In  the  complaint,  but  ap- 
pears In  the  title  of  the  cause  as  deceased. 
'There  is  no  explanation  In  the  complaint  for 
making  the  heirs  or  executors  of  Thomas 
Bell  parties  to  the  action.  The  complaint 
then  avers  the  appointment  of  plaintiff  and 
'defendant  John  W.  C.  Maxwell  as  executors 
of  the  will  of  said  Thomas  Bell;  that  the 
principal  of  the  note  and  some  interest  are 
still  due;  that  the  San  Francisco  Union  "Is 
willing  to  renew  said  note  and  security,  or 
to  extend  the  time  for  the  payment  of  said 
note,  If  plaintiff  can  procure  proper  author- 
ity to  make  such  renewal  or  extension,  bat 
-otherwise  demands  immediate  luiyment  of 
said  note,  and  intends,  In  default  thereof,  to 
«auBe  said  lands  to  be  sold  by  the  trustees, 
Campbell  and  Kent,  to  satisfy  said  Indebt- 
-edness';  that  said  lands  are  of  much  greater 
value  than  the  amount  of  said  Indebtedness, 
if  sold  In  parcels,  and  at  a  time  when  there 
Is  a  demand  for  such  property,  but  at  pres- 
«nt  the  market  for  such  property  Is  depress- 
ed; and  •  •  •  that.  If  said  property 
should  be  sold  at  this  time  by  said  trustees, 
It  would  probably  realize  but  little,  If  any, 
more  than  sufficient  to  pay  said  indebted- 
ness." There  is  nothing  in  the  complaint  to 
■show  the  nature  of  the  trust  referred  to  In 
the  action  pending  In  Santa  Barbara  county, 
■or  when  It  arose.  The  prayer  Is  for  the 
Judgment  of  the  court  "authorizing  and  di- 
recting plaintiff  to  execute  a  new  note  in 
place  of  the  note  above  mentioned,  or  a  re- 
newal of  the  note  above  set  forth,  and  a 
deed  of  trust  to  secure  the  same,— such  new 
note  or  renewal  note  and  deed  of  trust,  and 
the  Judgment  herein,  not  to  in  any  way  af- 
fect the  rights  of  the  parties  to  said  action 
.pending  In  Santa  Barbara  county,  but  leav- 
ing said  rights  to  be  determined  In  said  ac- 
tion, subject  always  to  the  deed  of  trust 
aforesaid,  or  any  deed  of  trust  that  may  be 
authorized  by  the  judgment  herein,"— and 
for  general  relief.  Trustees  Campbell  and 
Kent  and  the  Savings  Union  filed  separate 
.answers,  in  which  they  set  up  many  facts 
additional  to  those  found  In  the  complaint, 
and  prayed  for  relief  different  from,  and  In 
excess  of,  that  asked  by  the  complaint.  The 
decree  adjudges  that  the  deed  of  trust  men- 
tioned In  the  complaint  "Is,  and  shall  re- 
main, prior  and  superior  to  any  claim,  charge, 
.or  lien  to  or  on  said  lands  of  the  defendants 
John  S.  Bell  [naming  the  other  defendants 


except  Campbell,  Kent,  and  Savings  Union], 
or  any  of  them;  that  the  said  note  and  deed  ° 
of  trust  were  executed  with  full  knowledge 
and  consent  of  Thomas  Bell;  that,  subject 
to  said  deed  of  trust,  the  plaintiff  holds  the 
legal  title  to  said  lands  *  *  *  in  trust 
for  the  defendant  John  S.  Bell  and  the  other 
defendants  [naming  them]  as  their  Interest! 
may  be  determined  In  the  suit  now  pending" 
in  the  superior  court  of  Santa  Barbara  coun- 
ty, referred  to  in  the  complaint  It  is  also 
adjudged  and  ordered  that  plaintiff,  "on  his 
own  behalf  and  as  trustee  as  aforesaid,  be, 
and  he  Is  hereby,  authorized  and  directed  to 
execute  an  Instrument  In  writing  renewing 
said  note,  and  extending  the  time  for  the 
payment  of  the  principal  thereof,  in  words 
and  figures  following."  Then  follows  a  pre- 
scribed form  of  instrument  to  be  executed 
by  the  parties.  Appellant  and  the  executors 
of  Thomas  Bell  made  default  The  other 
defendants  answered.  Plaintiff  had  Judg- 
ment from  which  defendant  John  S.  Bell 
appeals  on  the  Judgment  roll  alone.  The 
answers  to  the  complaint  were  not  served 
upon  him.  The  grounds  of  the  appeal  are: 
(1)  The  relief  granted  is  in  excess  of  that 
demanded  in  the  complaint;  (2)  want  of  Ju- 
risdiction; and  (3)  insufficiency  of  the  com- 
plaint 

1.  Where  there  is  no  answer,  the  relief 
granted  plaintiff  "cannot  exceed  that  which 
shall  have  been  demanded  In  his  complaint" 
Code  Civ.  Proc.  §  680.  It  is  improper  to  grant 
relief  other  and  different  from  that  prayed 
for  In  the  complaint  Mndge  v.  Steinhart  78 
Cal.  84,  20  Pac.  147;  Loan  Co.  v.  HaU,  110 
Cal.  482,  42  Pac.  962.  Nor  can  the  genera] 
prayer  enlarge  the  power  of  the  court  to 
grant  relief  not  prayed  for  against  a  default- 
ing defendant.  In  the  case  here  the  court 
did  not  decree  a  renewal  of  the  deed  of  trust 
and  that  part  of  the  prayer  may  be  put  aside. 
As  we  read  the  prayer  of  the  complaint  so 
far  as  appellant  is  concerned  the  judgment 
was  not  to  affect,  his  rights  In  the  aiction 
pending  in  Santa  Barbara  county.  The  lan- 
guage is,  "not  to  In  any  way  affect  the  rights 
of  the  parties  to  said  action  pending  in  Santa 
Barbara  county,  but  leaving  said  rights  to  be 
determined  in  said'  action."  It  Is  true  the 
prayer  also  says,  "subject  always  to  the  deed 
of  trust  aforesaid,  or  any  deed  of  trust  that 
may  be  authorized  by  the  judgment  herein." 
'Whether  or  not  this  latter  clause  was  intend- 
ed as  a  limitation  of  the  clause  preceding  it, 
we  think  It  clear  enough  that  the  complaint 
notified  appelUint  that  plaintiff  Intended  to 
ask  a  decree,  not  as  trustee  of  anybody,  but 
Individually,  as  he  had  executed  the  note  and 
deed  of  trust,  authorizing  him  to  renew  the 
note  and  that  the  decree  should  be  so  drawn 
as  "not  to  in  any  way  affect, the  rights  of  the 
parties  to  said  action  pending  In  Santa  Bar- 
bara county."  Of  course,  the  Savings  Union 
would  not  consent,  and  did  not  consent  unless 
the  renewal  could  be  made  so  as  to  preserve 
ttB  righU  aa  they  thea  stood,  but  aeTertbeleaa 
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we  think  appellant  had  the  right  to  make 
'  default  on  the  assumption  that  his  rlglits  also 
in  the  Santa  Barbara  action  would  not  be 
affected.  The  decree,  however,  goes  far  be- 
yond the  prayer,  and  grants  the  relief  pray- 
ed for  by  the  Savings  Union  and  trustees 
Campbell  and  Kent  in  their  answers,  which 
were  not  served  upon  appellant,  and  of  the 
nature  and  contents  of  which  he  had  no  no- 
tice. Appellant  could  rest  secure  under  sec- 
tion 680,  Code  ClT.  Proc.,  and  the  allegations 
of  the  complaint  that  the  judgment  was  "not 
to  Jn  any  way  affect  the  rights  of  the  parties" 
In  the  action  pending  in  Santa  Barbara  coun- 
ty. The  decree  as  to  appellant  was  In  excess 
of  the  relief  demanded  in  the  complaint,  in 
adjudging  that  the  deed  of  trust  given  by 
plaintiff  is  a  first  charge  upon  the  lands;  that 
plaintiff  holds  the  lands  in  trust  for  appel- 
lant, subject  to  said  deed  of  trust;  that  the 
Instrument  to  be  executed  by  plaintiff  should 
be  executed  by  him  as  trustee  of  appellant, 
and  should  recite  that,  when  the  deed  of  trust 
was  executed  by  plaintiff,  he  (plalntift)  "was 
by  the  San  Francisco  Savings  Union  believed 
to  be  the  owner  in  fee,  in  his  own  right  of 
the  lands  described  in  the  deed  of  trust," 
and  also  in  directing  that  plaintiff  should,  as 
trustee  of  appellant,  execute  a  renewal  con- 
tract These  matters  seem  to  have  found 
their  way  into  the  decree  from  allegations 
in  the  answers  referred  to.  and  evidence  sub- 
mitted In  support  thereof;  and,  whether  or 
not  they  were  proper  to  be  litigated  in  the 
action,  it  is  clear  to  our  minds  that  the  com- 
plaint did  not  inform  defendants  of  any  such 
issues,  and  appellant  la  not  bound  by  the 
Judgment  as  to  them. 

2.  As  the  Judgment  must  be  reversed,  and 
as  a  decree  equally  comprehensive  with  the 
purpose  disclosed  by  the  answers  may  be 
sought  upon  a  second  trial  of  the  action,  it 
seems  necessary  to  dispose  of  the  question  of 
Jurisdiction.  The  constitution  (section  6,  art 
6)  provides  "that  all  actions  •  •  ♦  quiet- 
ing title  to  or  for  the  enforcement  of  liens 
upon  real  estate  shall  be  commenced  in  the 
coimty  in  which  the  real  estate  ••♦  af- 
fected by  said  action  •  •  •  is  situated." 
The  constitution  does  not  prohibit  the  trial 
elsewhere,  if  the  action  Is  commenced  in  the 
proper  county,  notwithstanding  the  provisions 
of  section  3»2,  Code  Civ.  Proc.  Hancock  v. 
Burton,  61  Oal.  70;  Duffy  v.  Duffy,  104  Cal. 
602,  88  Pac.  448.  But  if  the  action  falls 
within  any  of  the  classes  enumerated  in  the 
constitution.  It  must  be  commenced  in  the 
county  in  which  the  real  estate  affected  by 
the  action  is  situated.  The  only  question 
here,  then,  is,  does  the  relief  asked  by  the 
complaint  and  answers  have  the  effect  to 
quiet  the  title  of  the  Savings  Union,  or  Is  it 
for  the  enforcement  of  Its  lien?  We  may 
look  to  the  decree  to  determine  the  real  pur- 
pose of  the  action,  and  are  not  confined  to  the 
phraseology  of  the  prayer  for  relief.  Frltts 
T.  Camp,  94  Cal.  394,  29  Pac.  867;  Pacific 
Tacbt  Club  v.  Sausalito  Bay  Water  Co.,  98 


Gal.  489,  33  Pac.  322.  Conceding,  but  not 
deciding,  that  the  superior  court  of  San  Fran 
Cisco  could  direct  the  plaintiff  to  execute  a 
new  note  and  trust  deed,  so  as  "not  in  any 
way  to  affect  the  rights  of  the  parties"  in  the 
Santa  Barbara  action,  as  is  asked  In  the  com- 
plaint, It  could  not  adjudge  that  the  original 
trust  deed  Is  a  fixst  charge  on  the  Santa  Bar- 
bara lands,  or  that  it  was  a  valid  convey- 
ance, and  thus  prevent  a  person  having  title 
to  that  laud  from  claiming  the  right  to  have 
his  title  litigated  and  Its  validity  determined 
In  the  county  where  the  land  is  situated. 
Trustees  may,  in  proper  cases,  apply  to  any 
court  of  the  state,  of  general  Jurisdlctioo,  for 
directions  as  to  the  conveyance  of  the  trust 
estate;  but  trustees,  equally  with  other  per- 
sons, are  bound  by  the  provisions  of  the  con- 
stitution; and  if  they  seek  a  decree  quieting 
their  own  title  to  real  estate,  or  that  of  acme 
other  person,  or  for  the  enforcement  of  any 
lien  upon  real  estate,  they  must  commence 
the  action  in  the  county  where  the  land  is 
situated.  Respondent  claims  that  the  action 
is  one  to  administer  a  trust,  and  to  authorize 
the  trustee  to  do  certain  things  for  the  pres- 
ervation of  the  trust  and  therefore  does  not 
come  within  the  counstltutlonal  Inhibition. 
In  support  of  the  contention,  we  are  cited 
to  More  v.  Superior  Court,  64  Cal.  346,  28  Pac. 
117;  Le  Breton  v.  Superior  Court  66  Cal.  27, 
4  Pac.  777;  and  other  cases.  The  first  of 
these  cases  Involved  the  removal  of  certain 
trustees,  and  the  appointment*  of  others  la 
their  stead,  and  the  appointment  of  a  receiv- 
er to  take,  hold,  and  protect  the  property 
pending  the  action.  The  second  Involved  a 
proceeding  to  enforce  a  trust  on  personal  and 
real  property.  No  attempt  was  made  In  ei- 
ther of  the  cases  to  have  adjudged  the  su- 
periority of  any  title  under  the  trust  deed. 
In  the  case  here  the  decree  apparently  goes 
to  the  extent  of  adjudicating  the  priority  of 
the  title  under  the  trust  deed  over  the  claims 
and  title  of  appellant  and,  it  may  be,  of 
others.  The  decree  is  one.  In  its  effect  to  de- 
termine title  to  land,  and  practically  to  quiet 
title  to  lands,  if,  indeed,  it  is  not  also.  In  ef- 
fect to  enforce  a  lien  thereon  by  compelling 
the  conveyance  of  a  title  declared  to  be  prior 
to  all  other  claims.  Such  a  decree  we  do  not 
think  could  be  entered,  except  In  an  action 
commenced  in  a  court  where  the  land  Is  sitn- 
ated. 

Without  discussing  the  sufficiency  of  the 
complaint,  which  seems  unnecessary,  we  may 
remark  that  the  trust  deed  is  not  void  because 
it  creates  a  trust  in  violation  of  the  statute 
against  perpetuities.  Bank  v.  Alcorn.  121 
Cal.  379,  63  Pac.  813;  Camp  v.  Land.  122 
Cal.  167,  64  Pac.  839.  It  is  advised  that  the 
judgment  should  be  reversed. 

We  concur:    HATNBS,  O.;  COOPER,  a 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinioi^  the  judgment  Is  rc- 
versed. 
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(126  Cal.  270) 

THOMPSON  et  at  t.  CITr  OF  LOS  AN- 

GELES.    (U  A  598.) 

(Supreme  Gonrt  of  Olifomia.     July  8,  1889.) 

NEW  THUL— SPECIFICATIONS  OF  ERRORS— AP- 
PEALr-RBVIBW. 

1.  Where  the  statement  of  a  case  specifies  no 
particulars  in  which  the  evidence  is  insufficient 
to  support  the  findings,  nor  any  errors  in  the 
rulings  at  the  trial,  a  new  trial  will  not  be 
granted,  under  Code  Civ.  Proc.  g  669,  subd.  3, 
providing,  "If  no  such  specifications  be  made, 
the  statement  shall  be  disregarded  on  the  hear- 
ing of  the  motion." 

2.  Where  a  motion  for  a  new  trial  is  made 
after  Judgment  upon  a  statement  of  the  case, 
and  no  appeal  is  talten  foom  the  Judgment,  er- 
rors upon  the  face  of  the  judgment  roll  cannot 
be  considered  on  appeal  from  an  order  denying 
the  motion. 

Commlssloaers'  decision.  Department  2. 
Appeal  from  superior  court,  Lm  Angeles 
comity. 

Action  by  M.  B.  Tboifipson  and  another 
against  the  city  of  Los  Angeles.  From  an 
order  denying  a  new  trial,  after  Judgment 
for  defendant,  plaintiffs  appeal.     Affirmed. 

Walter  F.  Haas,  for  appellants.  Will  B. 
Dnnn,  for  respondent 

HATNES,  C.  This  action  Is,  in  form,  to 
quiet  title  to  a  narrow  strip  of  land  fronting 
on  Soto  street,  in  the  city  of  Los  Angeles; 
the  plaintiffs'  right  to  recover  depending  up- 
on the  true  location  of  the  line  of  the  street, 
and  the  defendant's  contention  being  that 
the  strip  of  land  In  controversy  is  a  part  of 
Bald  street.  Findings  and  judgment  were 
for  the  defendant,  and  plaintiffs  appeal  from 
an  order  denying  their  motion  for  a  new 
trial 

The  notice  of  said  motion  specified  as  the 
grounds  thereof:  (1)  That  the  evidence  is 
insufficient  to  justify  the  findings;  (2)  that 
the  decision  Is  against  law;  and  (3)  on  ac- 
count of  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  defendant,  and  that  the 
motion  would  be  made  upon  a  statement  of 
the  case.  The  statement,  however,  specifies 
no  particulars  in  which  it  Is  claimed  the  evi- 
dence is  Insufficient  to  Justify  the  findings, 
nor  are  any  errors  of  law  occurring  at  the 
trial  specified.  Section  659,  subd.  S,  Code 
Civ.  Proc,  provides,  *Tf  no  such  specifica- 
tions be  made,  the  statement  shall  be  disre- 
garded on  the  hearing  of  the  motion."  The 
findings  therefore  stand  unquestioned,  and 
the  correctness  of  the  rulings  and  proceed- 
ings upon  the  trial  unchallenged. 

Appellants,  in  their  brief,  say  that  the 
ground  for  a  new  trial  more  particularly  re- 
lied upon  for  a  reversal  Is  that  "said  deci- 
sion is  against  law,"  and  proceed  to  discuss 
the  evidence  as  though  its  sufficiency  or  in- 
sufficiency was  the  sole  question  to  be  con- 
sidered. But  since,  in  the  absence  of  speci- 
flcaflons,  we  are  obliged  to  conclude  that  the 
findings  are  justified  by  the  evidence,  and 
that  no  errors  of  law  occurred  upon  the  trial. 


if  'ftbe  decision  Is  against  law"  It  mnst  be 
for  some  reason  appearing  only  in  the  Judg- 
ment roll,— as,  for  example,  a  failure  to  find 
upon  some  material  issue,  or  that  wrong 
conclusions  of  law  have  been  drawn  from 
the  findings.  There  is  no  appeal  from  the 
judgment,  however;  and,  upon  appeal  from 
an  order  denying  a  new  trial,  errors  upon 
the  face  of  the  judgment  roll  cannot  be  con- 
sidered. In  re  Westerfeld's  Estate,  96  Cal. 
113.  30  Pac.  1104;  Wheeler  ▼.  Bolton,  92  Cal. 
159,  28  Pac.  658;  Brison  ▼.  Brison,  90  Cal. 
323,  27  Pac.  186.  Besides,  counsel  for  ap- 
pellant does  not  in  his  brief  suggest  any  er- 
ror of  law  appearing  upon  the  judgment 
rolL  I  advise  that  the  order  appealed  tiani 
be  affirmed. 

We  concnr:    BRITT,  C;   GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  to  affirmed. 


(12S  Cal.  285) 
In  re  PEARSONS'  ESTATE.  (S.  F.  l,897.)t 
(Supreme  Court  of  CaUfomia.     July  S,  1899.) 

WILLS-DESIONATION  OF  LBQATBH. 
An  institution  the  primary  purpose  of  which 
is  to  take  such  girls,  not  under  14  years  of  a^ 
as  choose  to  go  to  IL  and  train  them  for  special 
vocations  in  life,  is  not  an  orphan  asylum, 
within  the  terms  of  a  bequest  to  the  orphan 
asylums  of  San  Francisco. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Application  by  the  St  Francis  Technical 
School  and  Elizabeth  Malone  for  a  share  in 
the  distribution  of  the  estate  of  Hiram  A 
Pearsons.  From  a  decree  refusing  the  appli- 
cation, the  applicants  appeal.    Affirmed. 

Garret  W.  McEnemey,  for  appellants. 
Joseph  Hutchinson,  Sullivan  &  Sullivan,  and 
Naphthaly,  Friedenrich  &  Ackermao,  and 
others,  for  respondents. 

McFARLAND,  J.  This  is  an  appeal  by  the 
St  Francis  Technical  School,  and  Elizabeth 
Malone,  superioress  thereof,  from  a  decree  of 
final  distribution,  and  also  from  a  decree 
settling  the  final  account  of  the  executor. 
The  deceased,  Pearsons,  left  a  will,  in  which 
he  provided,  among  other  things,  that  certain 
specific  property  should  be  sold,  and  "the 
proceeds  of  such  sale  be  equally  distributed 
among  the  orphan  asylums  of  the  city  and 
county  of  San  Francisco.  And  the  said  asy- 
lums I  request  to  be  designated  by  the  Judge  of 
the  probate  court"  There  were  a  large  num- 
ber of  applicants  for  distributive  shares  of  this 
fund,  each  claiming  to  be  an  orphan  asylum 
within  the  meaning  of  the  said  clause  in  the 
wllL  On  December  20,  1894,  the  court  made  a 
decree  by  which  the  claims  of  some  of  the  ap-  . 
plicants  were  allowed  and  those  of  others  de- 
nied.   An  appeal  was  taken  from  that  decree  to 

i  Rehearing  denied  August  6,  ISSHk 
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this  court,  and  the  decree  was  reversed,  and  the 
opinion  of  this  court  on  that  aK>eai  quite  fvdly 
sets  fortQ  .the  principles  upon  which  the 
court  below  should  be  governed  upon  another 
hearing  of  the  case.  See  In  re  Pearsons' 
Estate,  113  Cal  577,  45  Pac.  849.  After  the 
going  down  of  the  remittitur,  the  matter  was 
heard  again  bj  the  superior  court,  and  a 
decree  was  rendered.  In  which  six  of  the  ap- 
plicants were  declared  to  be  within  the  terms 
of  the  will,  and  entitled  to  a  distributive  share 
of  the  fund.  The  applications  of  all  the 
others  were  rejected,  and  among  them  was 
that  of  the  St.  Francis  Technical  School, 
which  now  appeals  from  the  decree.  The 
appellant  concedes  that  the  six  applicants 
were  properly  held  to  be  orphan  asylums, 
and  to  be  entitled  to  shares  of  the  fund. 
But  it  claims  that  the  court  erred  In  holding 
that  It  was  not  an  orphan  asylum,  within 
the  meaning  of  the  will,  and  not  entitled  to 
any  share  of  the  fund. 

The  court  below  was  right  in  deciding 
against  the  claim  of  the  appellant  It  was 
not  an  orphan  asylum,  within  the  principles 
declared  at  the  former  appeal.  On  that  ap- 
peal it  was  held  that  "the  prominent  idea  of 
an  asylum  is  that  it  Is  a  place  of  safety,  a 
place  of  refuge,  a  retreat,  a  sanctuary"  for 
Indigent  and  dependent  orphans  who  have  no 
home  elsewhere,  and  to  afford  them  a  home, 
with  protection,  support,  etc.,  during  the 
period  of  their  dependency.  The  appellant 
here  Is  not  within  this  definition.  Its  primary 
and  main  purpose  is  to  take  such  girls  as 
choose  to  go  to  It,  and  who  are  14  years  old 
or  more,— when  their  period  of  dependency 
is  mostly  over,— and  to  give  them  such  special 
training  as  will  fit  them  for  certain  vocations 
In  life.  The  worli  of  the  girls  contributes 
to  their  support  The  primary  and  principal 
purpose  of  the  appellant  Is  not  that  of  an 
asylum,  as  above  described,  but  of  a  school. 
It  Is  in  fact  what  Its  name  (although  the 
name  would  not  be  controlling)  Indicates, — 
a  "technical  school."  Hospitals,  reforma- 
tories, directories,  and  schools,  although  deal- 
ing with  orphans,  are  clearly  distinguish 
able  from  orphan  asylums.  Similar  reasons 
which  induced  the  court  on  the  former  appeal 
to  reject  the  claims  of  the  Boys'  &  Girls'  Aid 
Society  and  the  Girls'  Directory  Orphan 
Asylum  to  be  beneficiaries  under  the  will, 
lead  necessarily  to  the  rejection  of  the  claim 
of  appellant  The  case  of  Wilson  r.  Squire, 
1  Younge  &■  C.  Ch.  654,— the  only  authority 
cited  by  appellant,— Is  not  In  point  The  be- 
quest in  that  case  was  to  the  governors  and 
trustees  of  the  liondon  Orphan  Society  on  the 
City  Road.  It  was  not  to  a  class.  There 
was  only  one  beneficiary  named,  and  the  tasic 
of  the  court  was  merely  to  determine  who 
that  single  beneficiary  was.  Moreover,  the 
word  "asylum"  did  not  appear  in  the  will. 
The  words  used  were  "orphan  society";  and, 
of  course,  there  could  be  many  kinds  of  so- 
cieties connected  in  various  ways  with  or- 
phans which  would  not  be  asylums.    The 


judgment  and  decrees  appealed  trom  are  af- 
firmed. 

We  concur:    TEMPLE,  J.;  HENSBLAW,  J. 


(36  Or.  224) 


STATE  V.  ROACH, 


(Supreme  Court  of  Oregon.    July  17,  1899.) 

CRIMINAL    LAW— DECLARATIONS    OP    ACCOU- 
FLICE^-HARMLESS   ERROR. 

1.  Testimouy  of  one  jointly  indicted  with  de- 
fendaiit  for  stealing  a  cow  and  calf  that  he  bad 
sold  defendant  Some  forty  bend  of  cattle,  and 
that  the  cattle  in  question  were  among  the  num- 
ber, and  that  witness  was  at  defendant's  place 
when  he  started  to  drive  them  to  the  Rlaughtw 
house,  is  not  sufficient  to  make  out  a  prima  facie 
case  of  conspiracy  or  common  design  between 
them  so  as  to  make  the  acts  or  declarations  of 
the  witness,  not  in  presence  of  defendant,  admia- 
sible  against  him. 

2.  The  admission  of  declarations  of  one  joint- 
ly indicted  with  defendant,  without  making  out 
a  prima  fade  case  of  conspiracy  or  common  de- 
sign between  them,  was  not  harmless  error,  as  it 
tended  to  advise  the  jory  that  the  theory  of 
the  prosecution  that  they  were  acting  together 
was  supported. 

Appeal  from  drcult  court,  Umatilla  county: 
Stephen  A.  Lowell,  Judge. 

James  Roach  was  convicted  of  larceny,  and 
appeals.    Reversed. 

J.  H.  Raley,  for  appellant  H.  J.  Bean. 
Dlst.  Atty.,  and  Jas.  A.  Fee,  for  the  State. 

BEAN,  J.  The  defendant  was  joinUy  In- 
dicted with  one  Thomas  O'Donnell  for  the 
crime  of  larceny  by  stealing  a  cow  and  calf, 
the  personal  property  of  Allen  Rhodes.  He 
was  tried  separately,  convicted,  and  appeals. 

The  principal  assignment  of  error  is  the 
admission  in  evidence  of  certain  statements, 
acts,  and  declarations  of  O'Donnell,  not  in 
the  presence  of  the  defendant  This  evidence 
was  admitted  on  the  theory  that  tbe  defend- 
ant and  O'Donnell  were  jointly  concerned  in 
the  commission  of  the  crime,  and  that  such 
acts  and  declarations  were  made  and  done  in 
furtherance  of  tbe  common  design.  It  is  ele- 
mentary law  that.  If  two  or  more  persons 
unite  to  commit  an  unlawful  act,  the  acts 
and  declarations  of  one  in  furtherance  of  the 
common  purpose  are  considered  the  acta  and 
declarations  of  all,  and  are,  therefore,  compe- 
tent evidence  on  the  trial  of  one  of  tbe  par- 
ties, although  not  made  in  his  presence.  3 
Greenl.  Ev.  g  04;  Whart  Or.  Ev.  {  698: 
Underh.  Ev.  {  492.  But  it  is  equally  elemen- 
tary that  a  foundation  must  first  be  laid  by 
proof  aliunde  sufficient  to  establish  prima  fa- 
de the  fact  of  conspiracy  or  conunon  design, 
and  In  this  case  there  was  no  such  proof. 
In  brief,  the  evidence  for  tbe  prosecution 
tended  to  show  that  the  cow  and  calf  describ- 
ed in  the  indictment  belonged  to  Rhodes;  that 
they  were  missed  from  his  place  about  the 
20th  of  October,  and  that  the  cow  was  found 
in  Roach's  pasture  or  stubble  field  about  the 
luth  of  the  following  month;  that  about  the 
1st  of  November  Roach  sold  to  a  firm  of 
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butchers  In  Pendleton  the  calf  desciibed  In 
the  indictment,  and  subsequently  went  to  the 
slaughter  house  and  got  the  cow,  which  had 
brolien  out  of  an  inclosure,  and  followed  Its 
calf  to  that  place.  But  there  was  no  evidence 
showing  or  tending  to  show  that  in  doing  so 
he  was  acting  in  concert  with  O'Donnell,  or 
in  pursuance  of  any  arrangement  or  agree- 
ment between  them,  or  that  O'Donnell  was 
in  any  way  concerned  in  the  matter,  or  that 
there  was  any  common  purpose  or  under- 
standing between  them  to  commit  the  crime 
charged.  Upon  this  question  the  testimony 
Is  absolutely  silent.  So  far  as  it  appears, 
O'Donnell  was  an  entire  stranger  to  the  trans- 
action, and  had  nothing  whatever  to  do  with 
the  matter.  Notwithstanding  this  fact,  the 
court  permitted  the  state  to  show  that  a  few 
days  after  the  sale  and  delivery  of  the  calf 
by  the  defendant  to  the  Pendleton  butchers, 
O'Donnell  called  at  their  place  of  business, 
and  inquired  when  it  would  be  Icilled,  saying 
that  Roach  was  anxious  to  have  it  killed  as 
soon  as  possible,  so  that  he  could  turn  the 
cow  out.  And  it  is  the  admission  of  this  tes- 
timony,  and  the  refusal  of  the  court  to  with- 
draw It  from  the  Jury,  or  to  instruct  them  to 
disregard  it,  of  which  the  defendant  com- 
plains. The  contention  for  the  prosecution 
Is  that  O'Donnell's  testimony  as  a  witness 
for  the  defendant  at  his  preliminary  exam- 
ination that  he  had  sold  him  some  40  head  of 
cattle,  and  that  the  calf  sold  by  Roach  to  the 
Pendleton  butchers,  and  Its  mother,  were 
among  the  number,  and  that  he  was  at 
Boacb's  place  when  he  started  to  drive  them 
to  the  slaughter  house,  was  sufficient  to  make 
out  a  prima  facie  case  of  conspiracy  or  com- 
mon design  between  Roach  and  O'Donnell, 
and  to  justify  the  admission  In  evidence 
against  Boa(^  of  the  acts  and  declarations  of 
O'Donnell.  But  we  do  not  think  this  evi- 
dence suificlent  for  that  purpose.  It  does  not 
tend  to  establish  a  conspiracy  or  common  de- 
sign between  them  to  commit  the  crime  char- 
ged in  the  indictment,  but  Is  rather  In  accord- 
ance with  the  defendant's  contention  through- 
out the  entire  trial  that  the  cow  and  calf  de- 
scribed by  the  witnesses  as  having  been  in  his 
possession  did  not  belong  to  Rhodes,  but  were 
purchased  by  him  from  O'Donnell.  And, 
moreover,  it  is,  we  think,  quite  "  doubtful 
whether  any  statement  of  O'Donnell,  made 
at  the  time  and  under  the  circumstances  re- 
ferred to,  would  have  been  competent  against 
the  defendant  as  tending  to  show  concerted 
action  between  them  In  the  commission  of  the 
crime  charged,  so  as  to  render  the  acts  and 
declarations  of  O'Donnell  competent  evidence 
as  against  Roach  on  the  ground  that  he  was 
a  co-conspirator.  Stoutenburg  v.  Lybrand,  13 
Ohio  St.  234.  It  is  also  claimed  that  the 
admission  of  the  evidence,  If  error,  was  harm- 
less, but  the  entire  theory  of  the  prosecution 
seems  to  have  been  that  the  defendant  and 
O'Donnell  were  acting  together  In  the  com- 
mission of  the  crime,  and  the  ruling  of  the 
court  In  the  admission  of  the  evidence  over 


the  objection  of  the  defendant,  and  its  subse- 
quent refusal  to  strike  it  out,  or  instruct  the 
Jury  to  disregard  it,  was  tantamount  to  ad- 
vising them  that  this  theory  was,  at  least 
prima  facie,  supported  by  the  testimony.  In 
this  view  the  acts  and  declarations  of  O'Don- 
nell were  very  damaging  evidence  as  against 
the  defendant  It  follows  that  the  Judgment 
of  the  court  below  must  be  reversed,  and  a 
new  trial  ordered. 


(35  Or.  4»8) 
HOOD  BIVEB  LUMBERING  CO.  t.  WAS- 
CO COUNTY. 

(Supreme  Court  of  Oregon.     July  10,  1899.) 

EMINENT  DOMAIN  —  APPROPRIATION  OF  PRI- 
VATB  PROPERTY— NOTICE  TO  OWNER. 

Sees.  Laws  1889,  p.  105,  §  1,  providing  that 
the  county  court  may  declare  an  unnavigable 
stream  lying  witliln  the  county  a  public  highway 
for  the  floating  of  logs  and  trausportatiun  nf 
lumber,  and  direct  the  widening,  deepening,  and 
other  improvements  of  such  stream  so  as  to  ren- 
der it  fit  for  the  purposes  intended;  and  section 
2,  providing  that  m  case  any  landowner  does  not 
consent  to  such  use  of  the  stream  and  the  milk- 
ing of  improvements,  with  the  right  to  pass 
along  the  banks  for  the  purpose  of  doing  the 
work  and  properly  managing  the  use  of  such 
highway,  and  the  taking,  at  a  fair  rate  of  com- 
pensation, of  such  timber  and  other  materials 
along  the  bed  and  banks  of  the  stream  as  may 
be  necessary  for  the  constrnction  and  repair  of 
the  improvements,  and  grant  the  same  to  the 
county  on  application,  the  county  court,  on  fail- 
ure to  purchase  such  rights,  shall  appoint  view- 
ers to  examine  such  stream,  and  allow  damages, 
if  any,  to  the  owner,  and  such  owner  may  ap- 
peal from  the  aliowauce  of  damages  within 
20  days  after  the  adoption  by  the  court  of  the 
report, — are  void,  so  far  as  they  authorize  the 
taking  of  private  property  without  due  process 
of  law,  since  no  provision  is  made  for  notice  to 
the  nonconsenting  landowner  of  the  proceedings 
for  appropriation,  or  an  opportunity  given  him 
to  defend  as  a  matter  of  right. 

Appeal  from  circuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  the  Hood  River  Lumbering  Com- 
pany against  Wasco  county.  From  a  Judg- 
ment of  the  circuit  court  affirming  a  Judg- 
ment of  the  county  court  condemning  certain 
property  and  rights  of  the  Hood  River  Lum- 
bering Company,  said  company  appeals.  Re- 
versed.    , 

In  1889  an  act  was  passed  by  the  legisla- 
ture entitled  "An  act  authorizing  the  county 
courts  of  the  several  counties  of  this  state 
to  declare  unnavigable  streams  highways  for 
the  floating  of  logs  and  timber,  and  provide 
for  the  Improvement  and  use  of  the  same." 
Sess.  Laws  1889,  p.  105.  The  first  section 
provides  that  upon  application  of  any  indi- 
vidual, association  or  corporation  interested, 
the  county  court  may,  by  order,  declare  aU 
or  any  portion  of  any  river  or  stream  lying 
within  the  county,  which  has  not  been  de- 
clared by  law  to  be  navigable,  and  which  is 
not,  in  fact,  navigable  for  commercial  pur- 
poses, a  public  highway  for  the  floating  and 
transportation  of  logs,  timber  and  lumber, 
and  the  same  shall  thereupon  become  and  be 
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a  pnbllc  highway  for  such  purpose,  and  may, 
at  the  same  time  or  at  any  time  thereafter, 
direct  the  widening,  deepening,  and  other  im- 
provement of  such  stream,  so  as  to  render  it 
fit  and  suitable  for  the  purposes  intended. 
Section  2  provides  that:  'In  case  any  owner 
of  land  adjacent  to  or  across  which  such 
stream  flows  does  not  consent  to  the  use  of 
the  stream  for  such  purpose  and  the  making 
of  the  improvements  directed,  with  the  right 
to  pass  along  the  banl^s  of  the  stream  for 
the  purpose  of  doing  the  worl;  and  keeping 
the  same  in  repair  and  properly  superintend- 
ing and  managing  the  use  of  such  highway 
for  the  purpose  Intended,  and  the  taking  at 
a  fair  rate  of  compensation  of  such  timber 
and  other  materials  along  the  bed  and  banks 
of  the  stream  as  may  be  necessary  for  the 
construction  and  repair  of  the  improvements 
and  grant  the  same  to  the  county  by  suitable 
instrument  in  writing  on  application,  the 
county  court  may  contract  for  and  purchase 
any  or  all  of  such  rights,  or,  if  the  same  can- 
not be  purchased  at  a  satisfactory  price, 
shall,  when  petitioned  so  to  do  by  any  resi- 
dent of  the  county,  appoint  three  disinterest- 
ed householders  of  the  county  as  viewers  of 
such  stream  and  land  adjacent  thereto  w^hlch 
is  proposed  to  be  used  or  appropriated  for 
the  purpose  of  such  improvements,  and  it 
shall  be  the  duty  of  said  viewers  appointed 
as  aforesaid  [to]  visit  and  examine  such 
stream  and  land  at  such  points  as  shall  be  di- 
rected by  the  county  court,  and  report  to  the 
county  court  in  writing,  at  such  time  as  shall 
be  fixed  In  the  order  appointing  them,  as  to 
whether  damages  should  be  allowed  to  the 
owner  of  the  land  proposed  to  be  appropriat- 
ed for  the  appropriation  thereof  to  the  pur- 
poses aforesaid,  and  if  so,  the  amount  there- 
of, and  such  report,  when  approved  by  the 
county  court,  shall  be  final  unless  appealed 
from  as  hereinafter  provided,  and  if  damages 
are  allowed  to  any  such  owner  by  said  coun- 
ty court,  such  damages,  together  with  the 
costs  of  the  viewers  shall  be  paid  to  such 
owner  before  such  stream  or  land  can  be 
appropriated  to  the  purpose  of  such  improve- 
ments. Any  person  who  may  conceive  him- 
self aggrieved  by  the  assessment  of  damages 
as  above  prescribed  may  within  twenty  days 
after  such  report  is  adopted  by  the  county 
court  appeal  therefrom  to  the  circuit  court  of 
the  proper  county.  Such  appeal  shall  be  tak- 
en to  the  circuit  court  in  the  same  manner 
as  appeals  from  justice  of  the  peace,  and  If 
the  appellant  shall  fail  t6  recover  a  judgment 
more  favorable  than  the  report  appealed  from 
he  shall  pay  all  costs  of  the  appeal."  The  re- 
mainder of  the  act  has  reference  to  the  leas- 
ing of  the  stream  by  the  county  court,  and 
has  no  bearing  upon  the  question  to  be  deter- 
mined upon  this  appeal.  In  pursuance  of  the 
provisions  of  the  act,  the  county  court  of 
Wasco  county  on  January  16,  1896,  declared 
Hood  river  and  its  several  branches  to  be 
a  public  highway,  and  subsequently,' being  un- 
able to  obtain  the  consent  of  the  plaintiff, 


across  whose  premises  the  stream  flows,  to 
its  use  for  the  purposes  contemplated,  ap- 
pointed viewers  on  the  petition  of  a  resident 
of  the  county  to  visit  and  examine  the  streani 
and  the  land  of  the  plaintiff,  and  report  to 
the  courts  "as  to  whether  damages  should  be 
allowed  to"  It,  "and  If  so,  the  amount  there- 
of." On  December  20,  1898,  the  viewers 
made  their  report,  assessing  the  plaintiff's 
damages  at  $2,040,  which  was  on  the  same 
day  confirmed,  and  an  order  and  judgment  en- 
tered appropriating  to  Wasco  county  a  right 
of  way  over  the  certain  described  property 
of  the  plaintiff  "for  a  public  highway  for  the 
floating  and  transportation  of  logs,  timber, 
and  lumber,  and  for  the  purpose  of  widening. 
deepening,  straightening,  removing  obstruc- 
tions from,  building  of  dams  and  booms  In. 
and  otherwise  improving,  the  stream  of  Hood 
river  at  the  points  hereinafter  referred  to, 
so  as  to  render  the  same  fit  and  suitable  for 
the  purpose  of  said  highway,  and  with  the 
right  to  pass  along  the  banks  of  said  stream 
for  the  purpose  of  doing  the  work,  keoplag 
the  same  in  repair,  and  properly  superintend- 
ing and  managing  the  use  thereof,  and  also 
for  the  taking,  at  a  fair  rate  of  compensation, 
of  such  timber  and  other  materials  along  the 
bed  and  banks  of  said  stream  as  may  be 
necessary  for  the  construction  and  repair  of 
such  improvements."  The  plaintiff  thereu|>- 
on  sued  out  a  writ  of  review  to  the  circuit 
court,  and,  the  proceedings  of  the  county 
court  having  been  there  afiBrmed,  it  appeals 
to  this  court. 

B.   S.  Huntington,   for  appellant    W.  H. 
Wilson,  for  respondent 

,  BEIAN,  J.  (after  stating  the  facts).  Several 
objections  ere  made  to  the  validity  of  the  pro- 
ceedings in  the  county  court,  but  the  principal 
one  is  that  the  provisions  of  the  statute  un- 
der which  they  were  had  is  unconstitutional 
and  void  because  it  authorizes  the  taking  of 
private  property  for  public  use  without  due 
process  of  law,  since  it  makes  no  i^ovlsion  for 
notice  to  the  nonconseuting  landowner  of  the 
proceedings  for  the  appropriation  of  his  prop- 
erty, and  gives  him  no  opportunity  to  be  beard 
as  a  matter  of  right.  It  is  imiversaUy  recog- 
nized that  property  cannot  be  taken  by  the 
right  of  eminent  domain  without  some  notice 
to  the  owner,  and  some  opportunity  to  be 
heard  in  defense  of  his  rights.  An  act  of  the 
legislature  arbitrarily  taking  private  property 
for  public  use,  or  authorizing  it  to  be  so  taken, 
without  any  notice  to  the  owner,  would  not 
be  upheld.  In  such  case  there  would  be  an  ab- 
sence of  that  due  process  of  law  which  is  not 
only  guarantied  to  the  citizen  by  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  but  is  founded  on  principles  ot 
natural  justice  older  than  written  constitu- 
tions. "The  power  to  appropriate,  private 
property  to  public  use,"  says  Mr.  Chief  Justice 
Moore,  "is  derived  from  the  legislative  assem- 
bly, which  may  prescribe  the  mode  of  its  exer 
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else,"  but  "cannot  dispense  with  notice  of  some 
kind  to  the  owner  of  the  property  affected  by 
the  iocation  of  a  public  highway,  for  to  do  so 
would  be  a  violation  of  the  fourteenth  amend- 
ment  of  tUj  federal  constitution,  and  tanta- 
mount to  the  deprivation  of  property  without 
due  process  of  law.  •  •  ♦  without  notice 
of  some  kind,  the  county  court  can  obtain  no 
jurisdiction  of  the  person  of  the  owner  of  real 
iwoperty  in  condemnation  proceedings,  and 
any  order  or  judgment  rendered  without  notice 
must  necessarily  be  void."  Grady  v.  Dundon, 
30  Or.  337, 47  Pac.  915.  But,  while  It  is  every- 
where admitted  that  one  cannot  be  deprived 
of  his  property  without  due  process  of  law, 
neither  the  fed»al  nor  state  constitutions  have 
made  any  attempt  to  define  that  term,  nor 
have  the  courts  been  able  to  give  a  definition 
covering  all  possible  cases;  and  the  remark  of 
Mr.  Justice  Miller  in  Davidson  v.  New  Orleans, 
96  U.  &  101,  that  It  remains  "without  that  sat- 
isfactory precision  of  definition  which  judicial 
decisions  have  given  to  nearly  all  the  other 
g^arantleB  of  personal  rights  found  In  the  con- 
stitutions of  the  several  states  and  the  Unit- 
ed States"  is  as  true  to-day  as  it  was  when  ut- 
tered by  that  distinguished  jurist  The  courts 
are  still  disposed  to  follow  his  suggestion,  and 
to  determine  each  case,  as  it  arises,  "by  the 
gradual  process  of  judicial  Inclusion  and  ex- 
clusion as  the  cases  presented  for  decision 
shall  require,  witti  the  reasoning  on  which  such 
decisions  may  be  founded."  The  numerous  at- 
tempted definitions  of  "due  process  of  law"  to 
be  found  in  the  books,  when  summed  up, 
amoimt  at  last  to  but  different  expressions 
of  the  principle  that  every  one  is  entitled  to 
have  notice  of  any  proceeding  by  which  his 
life,  liberty,  or  property  may  be  afCected,  and 
to  be  admitted  to  make  a  defense  In  a  proceed- 
ing which,  foUowbig  the  forms  of  law,  is 
adapted  to  the  nature  of  the  case,  and  Is  in 
conformity  with  natural  and  Inherent  justice. 
Thus  far  the  authorities  are  in  unison,  and  the 
case  In  hand  presents  no  special  difiSculty;  but 
when  we  come  to  the  question  as  to  what  con- 
stitutes notice,  within  the  requirements  of  this 
rule,  we  are  confronted  with  a  wide  diversity 
of  opinion  among  courts  and  text  writers. 
The  authorities  seem  to  range  from  those  hold* 
ing  that,  where  no  notice  Is  provided  for  in 
the  statute,  one  Is  necessarily  Implied,  and 
may  be  given  In  almost  any  manner  that  'will 
call  the  property  owner's  attention  to  the  pro- 
ceedings, to  those  which  hold  that  the  law  it- 
self must  prescribe  the  kind  of  notice,  and 
how  It  shall  be  served.  This  conflict  is,  how- 
ever, more  apparent  than  real,  and  is  mainly 
due  to  the  terms  of  the  respective  statutes  un- 
der consideration,  and  the  Interest  Involved 
in  the  particular  case,  as  well  as  the  subject- 
matter  of  the  litigation;  for,  as  said  by  Mr. 
Justice  Bradley  in  his  concurring  opinion  in 
Davidson  v.  New  Orleans,  supra:  "In  judging 
what  is  due  process  of  law,  respect  must  be 
bad  to  the  cause  and  object  of  the  taking,— 
whether  under  the  taxing  power,  the  power  of 
eminent  domain,  or  the  power  of  assessment 


for  local  Improvements,  or  none  of  these;  and, 
if  found  to  be  suitable  or  admissible  in  the 
special  case,  it  will  be  adjudged  to  be  'due 
process  of  law,'  but  if  found  to  be  arbitrary, 
oppressive,  and  unjust,  Ik  may  be  declared  to 
be  not  'due  process  of  law,' " 

Coming  then  to  the  case  in  hand,  we  are 
called  upon  to  detemdne  whctha:  the  course 
of  proceeding  for  the  taking  of  private  prop- 
erty without  the  consent  of  the  owner,  pro- 
vided in  the  statute  under  consideration,  is 
"according  to  those  rules  and  principles  which 
have  been  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement 
of  private  rights,"  and  which  Mr.  Justice 
Field  says,  in  Pennoyer  v.  Neft,  85  U.  S.  714, 
Is  essential  to  due  process  of  law,  or  whether 
it  is  "arbitrary,  oppressive^  and  unjust."  If 
the  former,  the  statute  is  valid;  and  If  the 
latter,  void.  Looking  at  its  provisions  some- 
what In  detail,  it  will  be  noted  that  it  au- 
thorizes the  taking  of  the  right  to  the  use  of 
the  bed  and  ctiannel  of  the  stream;  the  build- 
ing of  dams,  and  the  consequent  right  to  over- 
flow lands  outside  the  channel;  the  right  to 
cut  through  adjacent  lands  for  the  purpose  of 
straightening,  widening,  or  deepening  the 
stream;  to  pass  along  the  banks  for  the  piir- 
iwse  of  doing  the  necessary  work  to  make  the 
stream  navigable  and  keeping  It  In  repair, 
and  properly  superintending  and  managing 
the  use  of  the  highway  (an  easement  of  In- 
definite extent);  the  building  and  maintaining 
of  booms  for  the  handling  of  property  to  be 
transported,  and  the  taking  of  such  timber 
and  other  materials  along  the  beds  and  banks 
as  may  be  necessary  for  the  construction  and 
repair  of  the  Improvement;  and  all  this  with- 
out any  provision  for  notice  to  the  owner,  or 
without  giving  him  any  right  to  a  hearing 
until  after  a  final  judgment  has  been  entered, 
taking  his  property  and  appropriating  it  to 
a  public  use,  and  then  only  the  right,  by  an 
appeal,  to  be  heard  upon  the  question  of  dam- 
ages alone.  Under  this  statute  he  Is  not  en- 
titled to  notice  of  any  kind'  that  a  proceeding 
for  the  purpose  Is  to  be  instituted  or  Is  pend-  • 
Ing,  imless  the  mere  fact  of  an  effort  to  ob- 
tain his  consent  or  a  grant  from  him  of  such 
rights  can  be  construed  to  be  notice.  But  the 
attempted  negotiation  does  not  inform  bim  of 
the  time  when  the  proceedings  for  the  con- 
demnation of  his  property  are  to  take  place, 
or  the  nature  thereof,  or  afford  him  an  op- 
portunity to  make  any  defense  thereto.  It  is 
true,  an  appeal  Is  authorized  from  an  order 
approving  the  report  of  viewers  appointed  to 
assess  damages;  but  this  right  is  not  only  con- 
fined to  the  question  of  damages  alone,  but 
must  be  exercised  within  20  days  after  the  or- 
der Is  made,  or  it  Is  lost,  and  yet  the  statute 
provides  for  no  notice  to  him  whatever  of  any 
of  the  proceedings.  So  that  it  Is  possible  for 
the  petition  to  be  filed,  the  viewers  appointed, 
the  amount  of  property  to  be  taken  determined, 
the  damages  to  the  owner  assessed,  a  judg- 
ment entered  appropriating  the  property,  and 
the  time  for  an  appeal  to  have  expired,  with- 
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out  the  knowledge  of  the  property  owner. 
Certainly  such  an  arbitrary  and  unjust  pro- 
ceeding, and  one  so  utterly  in  disregard  of  the 
rights  of  private  property,  cannot  be  declared 
to  be  "due  process  of  law,"  according  to  any 
of  the  definitions  to  be  found  in  the  books. 
After  a  careful  examination  of  the  question, 
we  are  satisfied  that  the  better  rule— the  one 
supported  by  the  great  preponderance  of  au- 
thority—Is  that  where  a  statute  like  the  one 
under  consideration  authorizes  the  taldng  of 
private  property  for  public  use,  and  under- 
takes to  prescrilie  the  course  of  procedure 
which  shall  be  followed,  it  must  provide  for 
notice  to  the  nonconsentlng  landowner,  and 
give  him  an  opportunity  to  be  heard  In  de- 
fense of  his  rights.  Judge  Elliott  says  that: 
"Notwithstanding  the  diversity  of  opinion  up- 
c«  the  question  whether  the  failure  to  pro- 
vide for  notice  will  or  will  not  make  the 
statute  inoperative.  It  seems  clear  to  us,  on 
principle,  that  a  statute  which  makes  no  pro- 
vision for  notice  cannot  be  deemed  effective. 
Such  a  statute  may  not,  perhaps,  be  absolute- 
ly void,  since  it  is  probably  true  that  the  de- 
fect might  be  remedied  by  a  supplemental  or 
amendatory  statute;  but,  however  this  may 
be,  as  long  as  it  stands  without  a  provision 
for  notice  it  is  inoperative,  and  will  not  Justi- 
fy the  seizure  of  private  property.  It  Is 
everywhere  agreed  that  a  statute  which  fails 
to  make  proper  provision  for  compensation  is 
Ineffective,  because  provision  for  compensa- 
tion is  an  indispensable  condition  to  the  right 
to  exercise  the  power;  and  the  principle  de- 
clared In  the  decisions  establishing  that  doc- 
trine applies  to  the  element  of  due  process  of 
law,  for  it  is  quite  as  essential  that  the  stat- 
ute should  provide  for  due  procei?s  of  law  as 
for  compensation.  A  notice  not  provided  for 
by  law  is,  in  truth,  no  notice  at  all,  and  It  is 
the  province  of  the  legislature,  and  not  of  the 
courts,  to  enact  laws  which  shall  prescribe  the 
notice  that  brings  parties  into  court.  If  no 
notice  is  provided  by  law,  no  effective  notice 
can  be  given,  since  a  notice  not  authorized 
can  have  no  legal  force,  and,  without  a  notice 
authorized  by  some  valid  statute,  there  can 
be  no  due  process  of  law.  The  courts  have 
no  right  to  supply  the  omission  by  interpolat- 
ing provisions,  for  It  is  their  dnty  to  give  ef- 
fect to  the  statutes  as  they  are  written,  and 
they  cannot  amend  Imperfect  enactments." 
Elliott,  Roads  &  S.  151.  And  Mr.  Lewis,  in 
his  work  on  Eminent  Domain,  after  an  exam- 
ination and  review  of  the  authorities,  and 
especially  those  holding  that  a  statute  not 
providing  for  notice  is  valid,  on  the  ground 
that,  whether  provided  for  or  not,  it  must  be 
given,  says  that:  "It  seems  to  us  that  these 
cases  go  too  far  in  the  direction  of  Judicial 
legislation.  If  the  statute  prescribes  no  no- 
tice, what  notice  Is  to  be  given?  Some  of  the 
cases  say  it  must  be  a  notice  prescribed  by 
an  order  or  rule  of  the  court;  othets,  that  it 
Is  left  to  the  court  to  see  that  proper  notice 
is  given;  and  still  others  adopt,  by  analogy, 
the  provisions  of  similar  statutes,  but  the 


majority  do  not  attempt  to  define  what  the 
notice  should  be.  *  *  ♦  It  seems  to  us 
that  it  is  Just  as  incumbent  upon  the  legis- 
lature to  provide  for  notice  as  to  provide  for 
compensation.  Both  are  conditions  to  the  ex- 
ercise of  the  power.  It  is  conceded  that  a  law 
which  purports  to  authorize  the  taking  of 
property  for  public  use,  but  makes  no  provi- 
sion for  ctunpensation,  is  nugatory.  Why 
may  not  the  obligation  to  make  compensation 
be  implied  and  enforced  by  the  courts,  as  w^ 
as  the  obligation  to  give  notice?  There  is 
really  but  one  logical  and  consistent  position 
in  the  matter,  and  that  is  that  a  statute  that 
does  not  provide  for  notice  is  invalid." 
Lewis,  Em.  Dom.  {  368.  And  in  the  noted 
case  of  Stuart  v.  Palmer,  74  N.  Y.  183,  in 
which  the  doctrine  of  "due  process  of  law," 
as  appHcable  to  a  statute  authorizing  an 
assessment  for  opening  a  highway,  received 
an  exhaustive  and  learned  discussion,  Mr. 
Justice  Earl,  In  speaking  for  the  entire  court, 
said:  "The  constitution  sanctions  no  law  im- 
posing such  an  assessment  without  a  notice 
to,  and  a  bearing  or  an  opportunity  of  a  hear^ 
ing  by,  the  owners  of  the  property  to  be  as- 
sessed. It  is  not  enough  that  the  owners 
may  by  chance  have  notice,  or  that  they  may, 
as  a  matter  of  favor,  have  a  hearing.  The 
law  must  require  notice  to  them,  and  give 
them  the  right  to  a  hearing  and  an  opportun- 
ity to  be  heard.  It  matters  not,  upon  the 
question  of  the  constitutionality  of  such  a 
law,  that  the  assessment  has  in  fact  been  fair- 
ly apportioned.  The  constitutional  validity  of 
the  law  Is  to  be  tested,  not  by  What  baa  been 
done  under  It,  but  by  what  may  by  its  author- 
ity be  done.  The  legislature  may  prescribe 
the  kind  of  notice,  and  the  mode  in  which  it 
shall  be  given,  but  it  cannot  dispense  with  all 
notice."  If  this  is  the  role  by  which  the  coo- 
stltutionallty  of  a  law  authorizing  an  assess- 
ment supposed  to  be  founded  on  a  correspond- 
ing benefit  to  the  landowner  is  to  be  deter- 
mined, clearly  a  statute  for  the  taking  of 
property  by  right  of  eminent  domain  which 
does  not  comply  with  such  test  is  nnconstito- 
tlonal  and  void,  when  it  is  remembered  that 
due  process  of  law,  as  applied  to  assessments, 
does  not  necessarily  imply  or  require  the 
right  to  such  notice  and  hearing  as  is  coor- 
sldered  to  be  essential  to  the  validity  of  the 
proceeding  of  Judicial  tribunals.  Kentudcy 
Railroad  Tax  Cases,  115  U.  S.  321.  6  Sup.  Ct 
67.  The  decisions  of  this  court  upon  the 
validity  and  constitutionality  of  acts  provid- 
ing for  the  assessment  of  property  and  levy 
of  taxes  for  general  purposes,  or  for  asseaa- 
ment  for  opening  or  improving  streets  In 
municipalities^  or  the  laying  of  sewers,  or  the 
taking  of  material  by  road  supervisoca  for 
the  repair  of  public  hi^ways,  are  not  au- 
thority in  the  present  case,  except  in  so  tar  as 
they  may  Illustrate  the  application  of  the 
doctvlne  of  due  process  of  law  to  a  given  state 
of  facts.  It  is  conceded  In  all  of  these  cases 
that  notice  to  the  party  to  be  affected  is  ea- 
sential,  and  the  point  decided  in  each  of  them 
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■was  whether  or  npt  such  a  notice  had  been 
provided  for  by  the  law  under  which  the  pro- 
ceedings were  had.  We  are  here,  however, 
to  deal  with  an  act  providing  for  the  taking 
of  private  property  of  an  Individual  without 
his  consent  under  the  extraordinary  power 
of  eminent  domain,  and  which  provides  the 
tribunal  by  which  such  power  shall  be  exer- 
cised, and  the  method  of  procedure  to  be  fol- 
lowed in  Its  exercise;  and  the  test  of  Its  valid- 
ity is  whether  It  preserves  to  the  citizen  the 
right  of  due  process  of  law  guarantied  to  him 
by  the  constitution.  This,  in  our  opinion, 
must  be  determined  from  the  provisions  of  the 
act  Itself.  Cases  like  Paulsen  v.  Portland, 
149  U.  S.  38,  13  Sup.  Ct.  750,  and  Wilson  v. 
City  of  Salem,  24  Or.  504,  34  Pac.  9,  691,  are 
wholly  unlike  the  case  at  bar,  because  they 
Involve  the  validity  of  proceedings  by  munic- 
ipal corporations  In  Improving  streets  and  lay- 
ing sewers  under  a  general  grant  of  power. 
It  was  held  In  these  cases  that  the  city  char- 
ters were  constitutional  and  valid,  although 
they  made  no  provision  for  notice  to  the  prop- 
erty owners,  but  this  holding  was  expressly 
put  upon  the  groimd  that  "the  city  Is  a  minia- 
ture state,— the  council  is  Its  legislature,  the 
charter  is  Its  constitution;  and  It  is  enough 
If,  in  that,  the  power  is  granted  in  general 
terms,  for,  when  granted,  it  must  necessarily 
be  exercised  subject  to  all  limitations  imposed 
l>y  constitutional  provisions,  and  the  power  to 
prescribe  the  mode  of  its  exercise  is,  except 
as  restricted,  subject  to  the  legislative  dis- 
cretion of  the  council."  Mr.  Justice  Brewer, 
In  Paulsen  v.  Portland,  149  U.  S.  38,  13  Sup. 
Ct.  753.  But  the  power  granted  by  the  stat- 
ute under  consideration  Is  vested  In,  and  Is 
to  be  exercised  by,  the  county  court,  acting 
In  a  judicial,  and  not  a  legislative  capacity. 
It  has  no  authority  to  prescribe  the  mode  of 
exercising  the  power  granted,  or  to  supple- 
ment the  statutory  method  of  procedure.  It 
can  only  execute  the  law  according  to  Its 
terms,  and,  as  the  statute  undertakes  to  pro- 
vide the  entire  method  of  procedure.  It  neces- 
sarily follows  that,  unless  In  Its  several  provi- 
sions It  Is  In  conformity  with  the  constitution, 
and  provides  for  due  process  of  law,  all  pro- 
ceedings had  thereunder  are  void.  And  the 
fact  that  in  this  particular  case  the  plaintiff 
had  knowledge  of  the  proceedings,  and  ap- 
peared in  the  county  court,  is  of  no  conse- 
quence In  determining  the  question.  The  con- 
stitutionality of  a  statute  must  be  determined 
by  what  can  be  done  under  it,  and  not  what 
actually  takes  place.  If,  by  strict  compliance 
•with  all  its  requirements,  the  property  of  an 
Individual  can  be  taken  from  him  without 
due  process  of  law,  the  act  Is  void,  We  are 
quite  clear  that  the  act  under  consideration  is 
inoperative  and  void,  so  far  as  It  authorizes 
the  appropriation  of  private  property  without 
the  consent  of  the  owner,  because  It  makes  no 
provision  for  notice  to  him  of  the  proceedings, 
and  gives  him  no  opportunity  to  defend  as  a 
matter  of  right.  It  follows  from  these  views 
that  the  judgment  of  the  court  below  must  be 


reversed,  and  the  cause  remanded,  with  di- 
rections to  vacate  and  annul  the  proceedings 
of  the  county  court 


(34  Or.  337) 

CONKAD  ct  al.  v.  PACIFIC  PACKING  CO. 
et  al. 

(Supreme  Court  of  Oregon.    July  17,  1899.) 

APPBAIr-NOTICBl-SBRVICE  ON  PARTIES. 
Und^r  Hill's  Ann.  Laws,  §  537,  which  pro- 
vides that  an  appeal  shall  be  taken  by  serving 
a  notice  on  the  adverse  party,  an  appeal  will 
l>e  dismissed  where  appellant  served  a  notice 
on  some  of  the  defendants,  bat  failed  to  serve  a 
notice  on  one  of  the  parties,  whose  rights  would 
be  materially  affected  by  a  reversal. 

Appeal  from  circuit  court,  Multnomah 
county;  Henry  E.  McGinn,  Judge. 

Bill  by  Peter  Conrad  and  others  against 
the  Pacific  Packing  Company  and  others. 
From  a  decree  granting  plnintttTs  a  part  of 
the  relief  sought,  some  of  the  defendants  at- 
tempted to  appeaL    Dismissed. 

G  G.  Bingham,  for  appellants.  J.  K  Teal, 
R.  Citron,  and  M.  6.  Munly,  for  respondents. 

MOORE,  J.  This  Is  a  motion  to  dismiss 
the  appeal.  One  of  the  objects  of  the  suit 
is  to  set  aside  certain  mortgages  executed 
by  the  defendant  the  Pacific  Packing  Con: 
pany,  an  insolvent  corporation,  which,  if  va 
id,  are  liens  upon  Its  real  property  to  secure 
the  re8i)ectlve  sums  in  the  order  stated,  and 
In  favor  of  the  following  named  defendants: 
(1)  Charles  W.  La  Barre,  $1,700;  (2)  Allen 
R.  Joy,  $6,500;  and  (8)  Mary  Young,  $3,500. 
The  answer  alleges  that  Mary  Young's  mort- 
gage was  given  to  indemnify  her  for  liability 
assumed  as  security  on  a  note  of  $3,000  exe- 
cuted by  the  corporation  to  the  Commercial 
National  Bank  of  Portland,  to  which  the 
mortgage  had  been  assigned  as  collateral  se- 
curity. No  formal  order  was  made  by  which 
said  bank  became  a  party,  but  it  appeared  by 
counsel,  and  the  court  finds  that  it  submit- 
ted Itself  to  the  Jurisdiction  of  the  court. 
The  cause,  being  at  Issue,  wa«  tried,  and 
from  the  evidence  taken  the  court  found  that 
Joy's  mortgage  was  Invalid,  and  decreed  that 
the  real  and  personal  property  of  the  cor- 
I)oratIon  be  sold,  and  that  the  proceeds  aris- 
ing therefrom  be  applied  as  follows:  (1)  To 
La  Bnrre's  mortgage,  the  sum  of  $1,700;  (2) 
to  the  Commercial  National  Bank,  $3,000,  and 
Interest;  and  (3)  to  the  other  bona  fide  credit- 
ors of  the  corporation  pro  rata,  those  having 
securities  or  prior  liens  being  first  entitled  to 
the  benefit  thereof.  From  such  portions  of  the 
decree  as  affect  the  validity  of  Joy's  mortgage, 
a  part  of  the  defendants  attempted  to  appeal, 
but  failed  to  serve  the  notice  thereof  upon 
the  Commercial  National  Bank  or  Mary 
Young.  The  respondents'  motion,  one  ground 
of  which  is  "that  the  notice  of  appeal  has  not 
been  served  upon  all  of  the  adverse  parties." 
was  heretofore  overruled,  with  leave,  how- 
ever, to  reargue  it  at  the  trial  of  the  case 
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on  Its  merits.  An  appeal  Is  taken  by  the  ap- 
pellants causing  a  notice  to  be  served  on  the 
adverse  party.  Hill's  Ann.  Laws,  $  537.  An 
adverse  party,  within  the  meaning  of  this 
section,  is  a  party  whose  Interest  in  relation 
to  the  Judgment  or  decree  appealed  from  Is 
In  conflict  with  the  modification  or  reversal 
sought  by  the  appeal.  LUUenthal  v.  Cara- 
vita,  15  Or.  339,  15  Pac.  280;  Hamilton  v. 
Blair,  23  Or.  <M,  31  Pac.  197;  The  Victorian, 
24  Or.  121,  32  Pac.  1040;  Moody  v.  Miller,  24 
Or.  179.  33  Pac.  402;  Jackson  Co.  v.  Bloomer, 
28  Or.  110,  41  Pac.  930;  Osbom  v.  Logns,  28 
Or.  302,  37  Pac.  456,  38  Pac.  190,  and  42  Pac. 
907;  Stuller  v.  Baker  Co.,  30  Or.  294,  47  Pac. 
705;  Trust  Co.  v.  O'Brien,  32  Or.  333,  50  Pac. 
801,  and  51  Pac.  640.  If  the  decree  appealed 
from  should  be  reversed,  and  one  entered 
liere  restoring  the  lien  of  Joy's  mortgage, 
it,  being  prior.  In  time,  would  become  superior 
in  right  to  the  Hen  of  the  Commercial  Na- 
tional Bank,  In  which  case  the  Interests  of 
the  latter  would  necessarily  be  In  conflict 
with  such  reversal;  and.  neither  the  bank 
nor  Its  assignor  having  been  served  with  the 
notice.  It  follows  that  the  appeal  must  be 
dismissed. 


(35  Or.  2S9) 

MINARD  v.  STIIXMAN. 

(Supreme  Court  of  Oregon.    July  17,  1899.) 

DEPOSITIONS— CERTIFICATE— MONEY  HAD  AND 

RECEIVED— EVIDENCE  OF  AGENCY 

OP  HUSBAND— INSTRUCTIONS. 

1.  Under  Hill's  Ann.  Laws,  §  825,  providing, 
that  an  officer  taking  a  deposition  shall  append 
thereto  his  certificate  that  before  proceeding 
to  the  examination  the  witness  was  duly  sworn, 
a  certificate  of  a  notary  to  a  deposition,  reciting 
that  the  testimony  was  reduced  to  writing,  and 
thereafter  transcribed  into  typewriting  by  such 
notary  and  another  person,  from  his  direct  dicta- 
tion, and  that  before  proceeding  to  the  examina- 
tion of  the  witness  he  was  duly  sworn  to  tell 
the  truth,  sufficiently  shows  that  the  witness 
had  been  sworn  as  the  statute  requires,  and  that 
the  person  who  participated  in  reducing  the 
deposition  to  writing  wrote  what  was  dictated. 

2.  Where  the  record  in  an  action  against  an 
attorney  for  money  had  and  received  shows  that 
there  was  evidence  introduced,  sufficient  to  go  to 
the  jury,  from  wliich  they  migbt  conclude  that 
plaintiff  had  authorizoii  her  husband  to  act  as 
her  agent  in  the  settlement  of  a  loss  under  in- 
surance policies,  a  writing  offered  in  evidence 
by  defendant  which  authorized  him  to  make  a 
settlement  for  a  certain  sura,  a  certain  amount 
of  which  plaintiff  agreed  to  receive  in  full  set- 
tlement, and  signed  by  plaintiff's  hnsband  as 
agent,  is  properly  admitted. 

3.  In  an  action  against  an  attorney  for  mon- 
ey had  and  received,  where  it  is  shown  that  the 
himbiiud  of  plaintifl'  went  with  certain  insurance 
iwlicies  to  the  defendant,  and  made  a  contract 
with  him  for  the  collection  of  such  policies,  and 

•  there  is  other  evidence  that  plnintifC's  husband 
transacted  her  business  Kencrally,  and  partici- 
pated in  making  the  settlement  in  question  with 
the  knowledge  of  plaintiff,  there  is  sufficient  evi- 
dence to  require  an  instruction  on  the  question 
of  the  agency  of  the  husband. 

4.  An  instruction  that  if  the  jury  find,  under 
the  rules  given  for  their  guidance,  that  her 
husband  was  the  agent  of  plaintiff  in  a  certain 
settlement  of  policies  of  fire  insurance,  either 
with  tlie  adjuster  or  the  defendant,  or  that 
plaintiff  held  hei*  husband  out  as  her  agent,  and 


that  defendant  acted  in  the  matter  in  good 
faith,  believing  and  having  good  reasons  to  be- 
lieve that  the  husband  w^as  such  agent,  then 
plaiutiff  would  be  bound  by  his  acts,  is  not  erro- 
neous, as  directing  the  jury  to  find  for  defend- 
ant if  it  is  ascertained  that  he  believed  the  hus- 
band was  the  agent  of  plaintiff,  without  first 
determining  the  fact  of  his  agency. 

Appeal  from  circuit  court,  Umatilla  county; 
Robert  Eakin,  Judge. 

Action  by  Mary  K.  Minard  against  A.  D. 
StlUman  for  money  had  and  received.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

This  Is  an  action  for  money  had  and  re- 
ceived. It  Is  alleged,  among  other  things, 
that  the  defendant  Is  an  attorney  at  law; 
that  on  September  26,  1894,  plaintiff  employ- 
ed him  to  collect  the  amount  due  upon  two 
fire  Insurance  policies  issued  to  her  by  certain 
insurance  companies,  and  under  which  she 
had  sustained  a  loss;  that  defendant  agreed 
with  her  to  collect  the  said  policies  for  a  fee 
of  ?70;  that  on  the  9th  of  October,  1894, 
plaintitr  executed  to  defendant  a  power  of  at- 
torney, authorizing  and  empowering  him  to 
settle  all  claims  she  might  have  against  said 
companies  under  said  policies,  and  to  receipt 
for  all  moneys  paid  by  them  on  account  of 
any  settlement  which  he  might  make;  that 
on  October  10th  the  defendant,  with  Intent  to 
deceive  the  plaintiff,  Induced  her  to  consent 
to  compromise  and  settle  said  claims  for  $050; 
that  defendant  collected  thereon  the  sum  of 
$900,  but  concealed  the  fact  from  plaintiff, 
and  represented  to  her  that  he  had  collected 
only  $650;  that,  relying  upon  such  false  rep- 
resentations, she  was  Induced  to  and  did  set- 
tle with  defendant,  and  accepted  from  him 
the  said  sum  of  $650,  less  the  stipulated  fee 
of  $70;  and  that  defendant  fraudulently  re- 
tained and  converted  to  his  own  use  the  sum 
of  $250,  the  money  of  the  plaintiff.  The  an- 
swer admits  the  employment  of  defendant 
and  the  execution  of  the  power  of  attorney, 
but  denies  all  other  material  allegations  of 
the  complaint.  For  a  separate  defense  It  Is 
alleged,  among  other  things,  that  W.  F.  Mi- 
nard, the  husband  of  plaintiff,  was  appointed 
by  her  as  her  agent,  and  In  her  place  and 
stead,  to  negotiate  for  the  settlement  of  said 
claims,  and  that  said  Minard,  under  and  in 
pursuance  of  her  directions,  made  tbe  final 
settlement  with  said  companies;  that  as  a 
matter  of  fact  the  plaintiff  did  not  personally, 
or  at  all,  except  through  the  said  Minard. 
make  any  contract  for  the  collection  oX,  the 
said  insurance  with  the  defendant;  that  the 
plaintiff,  by  her  husband  and  agent,  and  con- 
trary to  the  advice  and  against  the  protest  of 
the  defendant,  accepted  the  proposition  made 
to  her  for  a  settlement  of  her  claims  for  the 
sum  of  $650  out  of  the  $900  paid  by  the  In- 
surahcc  companies;  that  the  sole  and  only 
compensation  received  by  the  defendant  was 
the  said  sum  of  $70  agreed  upon;  and  that 
he  did  not  receive  any  part  of  the  said  sum 
of  $250.  These  allegations  were  put  In  Isstiie 
by  the  reply,  and  a  trial,  being  had  befor«  a 
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Jury,  resulted  In  a  verdict  and  judgment  for 
defendant,  and  plaintiff  appeals. 

L.  Kearney,  for  appellant.  A.  D.  Stlllman 
and  J.  J.  Balleray,  for  respondent. 

WOLVERTON,  C.  J.  (after  stating  the 
fates).  Before  proceeding  with  the  trial,  the 
plaintiff  moved  to  suppress  the  deposition  of 
one  James  A.  Marston,  taken  before  C.  H. 
Sholes,  a  notary  public  at  Portland,  Or.,  bas- 
ing the  motion  upon  two  grounds,  viz.:  (1) 
That  It  does  not  appear  from  the  certificate 
of  the  notary  that  the  witness  Marston  had 
been  sworn  as  the  statute  requires;  and  (2) 
that  the  certificate  does  not  show  that  Mrs. 
Olive  A.  Swallow,  who  participated  In  redu- 
cing the  deposition  to  writing,  wrote  what  was 
dictated  to  her.  The  notary  certifies  "that  it 
[the  testimony]  was  Immediately  thereafter 
transcribed  into  typewriting  by  myself  and 
Mrs.  Olive  A.  Swallow  from  my  direct  dicta- 
tion; •  •  »  that  before  proceeding  to  the 
examination  of  the  said  witness,  J.  A.  Mars- 
ton, the  said  J.  A.  Marston  was  duly  sworn 
to  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth."  The  oath  is  in  the  exact 
language  as  required  to  be  certified  under  the 
statute,  and  Is  proof  sufllclent  that  a  proper 
oath  was  administered,  tjpon  the  second 
point,  it  appears  that  the  deposition  was 
transcribed  by  the  notary  and  Mrs.  Olive  A. 
Swallow  from  bis  dictation.  The  certificate 
shows  who  reduced  the  deposition  to  writing, 
and  that  Mrs.  Swallow  assisted  therein. 
Nothing  more  is  required.  See  Hill's  Ann. 
Laws  Or.  S  823. 

During  the  course  of  the  trial  the  defend- 
ant offered  in  evidence  Exhibit  B,  which  Is 
In  the  following  language:  "Pendleton,  Ore- 
gon, 11  October,  1894.  A.  D.  StlUman,  my 
attorney  In  fact.  Is  hereby  authorized  and 
directed  to  receive  In  full  settlement  of  insur- 
ance under  Liverpool  &  London  &  Globe  in- 
surance policy  No.  81,517,  and  Caledonian  pol- 
icy No.  732,178,  and  loss  occasioned  by  fire 
under  said  policies,  the  sum  of  $900,  of  which 
I  agree  to  receive  in  full  settlement  the  sum 
of  $650,  from  which  shall  be  deducted  the 
agreed  commission  and  charges.  [Signed] 
Mrs.  M.  K.  MInard,  by  W.  F.  MInard,  Agent" 
It  was  objected  to  the  introduction  of  this 
■writing  that  it  did  not  appear  that  W.  F. 
MInard  had  been  authorized  or  empowered  to 
act  as  the  agent  of  the  plaintiff;  but  the  rec- 
ord shows  there  was  evidence  Introduced,  suf- 
ficient to  go  to  the  jury,  from  which  they 
might  Infer  or  conclude  that  she  had  so  au- 
thorized him  as  It  pertained  to  the  settlement 
of  the  matter  in  hand,  and  the  exhibit  was 
therefore  properly  admitted  in  evidence. 

The  plaintiff  has  taken  and  saved  excep- 
tions to  several  Instructions  given  by  the 
court.  Upon  all  these  error  Is  severally  as- 
signed. We  can  better  expedite  the  examina- 
tion by  giving  first  the  substance  of  the  in- 
structions to  which  exceptions  were  taken, 
and  then  noticing  the  objections.    The  Jury 


were  Instructed  that  If  they  found  that  W.  F. 
MInard  was  the  agent  of  plaintiff  in  the  set- 
tlement, either  with  the  adjuster  or  the  de- 
fendant, or  that  plaintiff  held  Minard  out  as 
her  agent,  and  that  defendant  acted  In  the 
matter  in  good  faith,  beUeving  and  having 
good  reason  to  believe  that  Minard  was  such 
agent,  then  palntlff  was  bound  by  his  acta, 
and  the  settlement,  if  one  was  made  with 
W.  F.  Minard,  was  a  good  defense  In  the  ac- 
tion; that  In  determining  whether  or  not 
Minard  was  the  agent  of  plaintiff,  with  au- 
thority to  make  a  settlement  with  the  defend- 
ant, or  whether  she  had  held  him  out  to  the 
defendant  as  such  agent,  they  could  take  into 
consideration  any  evidence  tending  to  show 
that  prior  thereto  he  had  generally  transact- 
ed her  business,  or  that  she  had  authorized 
his  acts  or  conduct  In  relation  to  the  loss 
prior  to  the  date  of  the  alleged  settlement,  or 
approved  of  such  acts  or  conduct,  or  that  she 
bad  recognized  or  acted  upon  his  act^  in  re- 
lation thereto,  with  knowledge  that  he  was 
exercising  control  of  such  settlement  or  ad- 
justment; that  If  the  transaction  was  a  fraud 
upon  anybody  other  than  the  plaintiff,  or 
otherwise  corrupt,  and  plaintiff,  by  herself  or 
her  agent,  was  knowingly  a  partj*  to  it,  nei- 
ther party  can  take  any  advantage  of  the 
transaction;  that  the  letter  by  defendant  to 
plaintiff  dated  October  19,  1891,  is  notice  on 
Its  face  to  plaintiff  ttmt  defendant  had  been 
dealing  with  W.  P.  Minard  as  plalntiCTs  agent, 
and  had  made  terms  of  settlement  with  him, 
and  the  receipt  was  signed  in  the  light  of, 
and  in  reference  to,  the  letter;  that  the  In- 
strument dated  October  11th,  signed,  "Mrs. 
W.  F.  MInard,  by  W.  F.  Minard,  Agent,"  is 
a  statement  of  authority,  authorizing  the  set- 
tlement as  claimed  by  the  defendant,  and  if 
W.  F.  Minard  signed  the  same,  and  had  au- 
thority to  sign  the  same,  for  the  plaintiff,  that 
such  instrument  was,  as  between  the  plain- 
tiff and  defendant,  a  justification  of  the  acts 
of  the  defendant  in  making  the  settlement 
and  applying  the  $250  as  claimed  by  him. 

It  is  first  objected  that  there  is  no  evidence 
In  the  record  that  plaintiff  held  Minard  out 
as  her  agent.  In  this,  counsel  is  evidently 
mistaken,  for  It  was  shown  that  MInard  went 
with  the  policies,  in  the  first  place,  to  the 
office  of  the  defendant,  and  made  the  con- 
tract with  him  for  the  collection;  and  there 
was  other  evidence  tending  to  show  that 
Minard  transacted  her  business  generally,  and 
that  he  participated  In  making  the  alleged  set- 
tlement under  the  direction  and  with  the 
knowledge  of  plaintiff.  This  was  sufficient  to 
both  warrant  and  require  the  Instruction. 

The  next  objection  Is  that  the  Jury  were 
directed  to  find  for  defendant  If  it  was  as- 
certained that  he  believed  MInard  was  the 
agent  of  plaintiff,  without  reference  to  the 
fact  of  agency.  But  such  is  not  the  legiti- 
mate deduction  from  the  Instruction.  What 
the  court  did  charge  was  that  the  Jury  should 
first  ascertain  and  determine,  under  the  rules 
given  for  their  guidance,  whether  Minard  was 
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the  agent  of  'plaintiff,  and,  if  such  was  the 
fact,  then  that  his  act  would  be  binding  upon 
her. 

It  Is  further  claimed  that  the  court  invaded 
the  province  of  the  jury  by  telling  them  that 
the  letter  of  October  19,  1894,  Is  notice  on  Its 
face  to  the  plaintiff  that  defendant  bad  been 
dealing  with  W.  F.  Minard  as  her  agent.  The 
letter  recites,  among  other  things,  the  fol- 
lowing: "We  have  the  money  agreed  upon  by 
your  agent,  W.  F.  Minard,  and  our  A.  D.  SUll- 
man,  in  settlement  of  your  claims  against  the 
London,  Liverpool  &  Globe  Insurance  Co. 
•  ♦  •  The  receipt  covers  the  amount  you 
agreed  to  accept  In  compromise."  What  waa 
said  was  but  the  iteration  of  a  fact  so  pat- 
ent from  a  perusal  of  the  letter  that  it  could 
have  done  the  plaintiff  no  barm,  as  they 
could  have  drawn  no  other  conclusion,  even 
if  the  instruction  may  l>e  said  to  be  objec- 
tionable as  a  comment  upon  the  evidence. 

The  plaintiff  requested  several  Instructions, 
some  of  which  were  given,  and  others  re- 
fused. Error  is  predicated. upon  all  instances 
of  refusal.  Without  talcing  up  the  various 
assignments  and  disposing  of  them  in  detail 
(for  they  are  numerous),  suffice  It  to  say  that 
we  have  carefully  examined  all  the  refused 
Instructions,  and  find  that  the  court  properly 
disposed  of  them,  as  they  consisted  either  of 
abstract  propositions  of  law,  without  applica- 
bility In  the  light  of  the  evidence  adduced,  or 
were  covered  by  other  instructions  fairly  giv- 
en. These  considerations  affirm  the  judgment 
of  the  court  below,  and  it  is  so  ordered. 

<20  Uiah,  149) 

McKAY  V.  WARD  et  al. 

(Supreme  Court  of  Utah.     June  30,  1899.) 

MORTGAGED  PREMISES— PDRCHASEt-ASSUMP- 
TION  OF  MORTOAOK  DEBT— LIABILITY  OF 
PURCHASER— PROMISE  TO  PAY  DEBT  OF 
THIRD  PERSON  —  CONSIDERATION- ACTION 
IN  NAME  OF  PARTY  BENEFITED— PART  PAY- 
MENT OP  MORTGAGE  DEBT- PROMISE  TO  PAY 
BALANCE  —  LIABILITY  —  FORECLOSURE— DE- 
FICIENCY-EXTENSION OF  MORTGAGE  DEBT 
—SUBSEQUENT  PURCHASER— LIMITATIONS. 

1.  A  person  who  purchases  mortgaged  prem- 
ises and  agrees,  for  a  consideration,  to  pay  the 
mortgage  debt,  is  personally  liable  to  the  mort- 
gnpee  or  his  assigns;  and  this,  whether  the  im- 
mediate grantor  of  such  purchaser  was  person- 
ally liable  or  not. 

2.  Where  a  purchaser  of  land,  as  a  part  of  the 
consideration,  assumes  and  agrees  to  pay  the 
debt  of  a  third  person,  no  consideration,  mov- 
ing from  such  third  person  to  such  purchaser,  is 
necessary.  The  liability  rests  apon  the  promise 
to  pay.  and  an  action  will  lie  thereon  in  the 
name  of  the  party  to  be  beuefited.i 

3.  Independent  of  the  principle  that  one  who 
in  a  deed,  and  (or  a  consideration,  assumes  and 
agrees  to  pay  a  mortgage  debt,  upon  purchase 
of  the  mortgaged  promises,  is  personally  liable 
thereon  when  it  appears,  as  in  this  case,  that 
npiiellant,  B.,  actuall.y  assumed  and  agreed  to 
pny  the  mortgage  debt  in  the  deed  to  him,  and 
retained  .$700  of  the  purchase  price  of  the  laud 
for  that  purpose,  and  thereafter  paid  $100  prin- 

1  Montgomery  v.  Rief,  60  Pac.  C23,  15  tTtah, 
405;  Thompson  v.  Cheeseman.  48  Pac.  477,  15 
Utah,  4i>;  Brown  v.  Markland.  52  Pac.  51)7,  16 
Utah,  3G0:  Clark  t.  Fisk,  33  Pac.  248,  9  Utah, 
9i. 


cipal  and  the  Interest  on  the  mortgage,  and 
wrote  plaintiff  and  agreed  to  pay  the  mortgage, 
after  its  assumption  by  him,  and  testified  that 
be  was  indebted  to  plaintiff  upon  no  other  ac- 
count than  the  note  secured  by  the  mortgage, 
he  cannot  be  heard  to  deny  his  obligation. 

4.  In  an  action  for  foreclosure  and  a  deficien- 
cy judgment,  it  appeared  that  the  mortgagee  ex- 
tended the  time  of  payment  on  the  mortgage 
debt  to  the  original  mortgagor  at  the  request  of 
M.,  who  afterwards,  and  before  the  expiration 
of  the  period  of  extension,  became  a  purchaser 
of  the  mortgaged  premises  subject  to  the  mort- 
gage, and  later,  and  before  the  statute  of  lim- 
itations would  liave  run  on  the  original  obliga- 
tion, sold  to  B.,  who  assumed  and  agreed  to 
pay  the  mortgage  debt,  having  notice  of  the  ex- 
tension. Hcltf,  that  the  extension  was  binding 
on  all  the  parties,  and  that,  considering  the  ex- 
tension, the  action  is  not  barred  by  the  statute 
of  limitations. 

5.  The  grantee  of  mortgaged  premises,  who  in 
his  deed  of  conveyance  has  merely  assumed  and 
agreed  to  pay  the  mortgage,  and  whose  immedi- 
ate grantor  is  not  personally  liable  for  the  mort- 
gage debt,  cannot,  according  to  the  great  w^eight 
of  authoritj',  be  held  personally  liable  to  the 
mortgagee  or  owner  of  the  mortgage,  unless  it  is 
clearly  shown  that  the  grantor  intended  to  con- 
fer a  benefit  upon  him,  or  unless  the  grantee  ac- 
cepted the  deed  with  full  knowledge  of  an  as- 
sumption clause  therein  containing  apt  words 
sliowing  that  the  grantor  intended  to  bestow  a 
benefit  upon  the  mortgagee.  By  Bartch,  C  J., 
dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Isaac  McKay  against  William  H. 
Ward  and  others.  Judgment  for  plalntUI, 
and  defendant  Belnap  appeals.    Affirmed. 

Thos.  Maloney,  for  appellant  Maginnls  & 
Halverson,  for  respondent 

MINER,  J.  This  was  an  action  to  fore- 
close a  mortgage  given  by  defendant  Ward 
and  wife,  and  for  a  deficiency  judgment 
against  Belnap,  who  took  a  conveyance  of  the 
property  subject  to  the  mortgage,  and  assum- 
ed and  agreed  to  pay  It  A  deficiency  judg- 
ment was  given  against  Belnap,  from  which 
judgment  he  appeals.  The  court  found, 
among  other  things,  that  Ward  and  wife. 
while  owning  the  premises  on  the  13th  daj 
of  August,  1890,  gave  the  notes  in  questiwi 
to  the  plaintiff,  which  notes  were  secured  by 
a  mortgage  on  the  property  In  question  doe 
one  year  after  date;  that  on  November  11, 
1893,  Ward  sold  and  conveyed  the  mortgaged 
property  by  warranty  deed  to  one  McDonald, 
subject  to  said  mortgage;  that  on  November 
12,  1S91,  plaintiff  extended  the  payment  of 
the  notes  .to  November  13,  1893,  at  the  re- 
quest of  McDonald,  but  as  the  agent  for, 
and  upon  consideration  paid  by,  defendant 
Ward;  that  McDonald  was  also  Interested 
In  obtaining  said  extension.  The  record  also 
shows  that  McDonald  applied  to  the  plaintiff 
for  the  extension  on  behalf  of  Ward;  that 
McDonald  borrowed  the  money  from  plaintiff 
for  Ward,  and  that  plaintiff  understood  tbat 
McDonald  was  the  agent  all  the  way  through 
for  Ward  and  Belnap;  that  said  extension 
was  In  writing,  and  recorded  In  the  office  of 
the  recorder  November  12,  1881;    tta&t   on 
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April  12,  1892,  dafendant  Belmtp  purchased 
the  property  from  McDonald,  and  obtained  a 
warranty  deed  therefor  subject  to  said  mort- 
gage, and,  by  written  promise  contained  In 
the  deed,  agreed  as  follows:  "This  conveys 
the  premises  on  which  Joseph  Belnap  now 
lives,  and  is  given  subject  to  a  certain  mort- 
gage given  to  secure  two  promissory  notes,— 
one  for  one  hundred  dollars,  and  one  for  six 
hundred  dollars,-— both  drawing  12  per  cent. 
Interest  per  annum,  made  and  executed  by 
the  aforesaid  William  H.  Ward,  and  payable 
to  Isaac  McKay,  of  HuntsviUe,  which  notes 
or  Incumbrance  the  aforesaid  Joseph  Belnap, 
by  accepting  this  deed,  assumes  and  agrees 
to  pay."  The  deed  was  accepted  and  record- 
ed by  Belnap.  In  April,  1891,  Belnap  had 
actual  notice  of  said  extension  of  time  for 
payment,  and  thereafter  made  payment  on 
said  mortgage,  and  paid  both  principal  and 
interest  on  a  note  for  $100, 'assumed  at  the 
same  time  and  In  the  same  deed,  and  secured 
by  said  mortgage;  that  on  November  1,  1806, 
Belnap  acknowledged  said  mortgage  in  writ- 
ing, and  arranged  to  pay  the  same.  The  tes- 
timony was  conflicting,  but  there  was  evi- 
dence tending  to  sustain  the  facts  found  by 
the  court  as  above  stated.  Upon  this  subject 
the  transcript  shows  that  Isaac  McKay  testi- 
fied that  his  son,  at  his  request,  wrote  to  de- 
fendant Belnap  In  August,  1896,  that  be  de- 
sired the  mortgage  paid;  that  soon  thereaft- 
er he  received  a  letter  from  Mr.  Belnap,  writ- 
ten on  the  back  of  the  letter  sent  him,  and 
signed  by  Belnap,  wherein  he  wrote  "that  he 
would  be  back  the  first  of  November,  and 
that  he  would  pay  me."  The  original  letter 
was  burned  by  his  wife,  with  some  other  pa- 
pers, some  time  before,  through  mistake. 
Mrs.  McKay  testified  that  she  saw  the  letter 
when  It  was  written,  and  saw  the  reply  writ- 
ten on  the  back  of  the  letter,  and  that  Bel- 
nap wrote  and  signed  the  reply;  that  in  the 
letter  he  said  he  woidd  be  In  about  the  1st 
of  November,  and  see  Mr.  McKay  and  pay 
him.  Isaac  W.  McKay,  son  of  the  plaintiff, 
testified  to  the  writing  of  the  letter  about 
October,  189G,  to  Belnap,  for  his  father,  ask- 
ing payment  of  the  mortgage;  that  Belnap 
wrote  on  the  back  of  the  letter,  and  returned 
It,  saying  that  he  would  be  in  some  time  in 
November  and  settle  with  my  father.  Joseph 
Belnap  admitted  writing  a  letter,  but  said  he 
wrote  that  he  would  be  In  about  the  1st  of 
November  and  see  Mr.  McKay  about  the 
Ward  note,  and  denied  writing  that  he  would 
pay  it.  Belnap  further  testified  that  he  was 
not  indebted  to  McKay  on  any  other  account 
than  these  two  notes,— the  $100  note  and  the 
$600  note,— and  that  he  owed  McKay  no  other 
than  that  secured  to  be  paid  by  the  mortgage; 
that  he  paid  the  $100  note  and  the  interest 
on  the  $600  note.  Belnap  also  relied  upon  a 
letter  written  to  him  by  McKay  wherein  his 
statement  is  claimed  to  be  corroborated. 

The  important  question  is  as  to  the  liabili- 
ty of  Belnap,  McDonald's  grantee,  for  the 
deficiency  judgment 
67  P.— 66 


AppeOaot  daimi  that  as  Ward  gave  the 
notes  and  mortgage  to  the  plaintifC,  and  after- 
wards conveyed  the  mortgaged  premises  to 
McDonald,  subject  to  the  mortgage,  but  with- 
out assuming  it  In  writing,  and  the  fact  that 
Belnap  purchased  the  mortgaged  premises 
from  M<J>onald,  and  assumed  and  agreed  to 
pay  the  mortgage,  would  not  make  him  lia- 
ble to  pay  the  mortgage,  or  upon  any  deficien- 
cy judgment  obtained  thereon,  because  Mc- 
Donald was  not  personally  liable  to  pay  It, 
and  no  privity  existed  between  the  parties. 
The  case,  therefore,  presents  the  question 
whether  the  obligation  assumed  by  one  who 
purchases  the  mortgaged  premises,  and  agrees 
for  a  consideration  to  pay  the  mortgage  debt, 
shall  be  held  to  be  available  to  the  mortgagee 
or  his  assignee  In  all  cases,  or  only  in  cases 
where  the  purchaser's  Immediate  grantor  was 
personally  liable  for  the  payment  of  the  debt. 
There  is  much  confiict  in  the  authorities  up- 
on the  subject  New  York,  New  Jersey,  and 
several  other  states  hold  that  a  grantee  who 
has  assumed  to  pay  the  mortgage  as  a  part 
consideration  of  his  purchase  is  not  liable  for 
a  deficiency  arising  upon  a  foreclosure  and 
sale.  In  case  his  grantor  was  not  personally 
liable  for  the  payment  of  it;  while  Pennsyl- 
vania, Illinois,  Nebraska,  Wisconsin,  Iowa, 
Ohio,  Missouri, '  and  Utah,  and  some  other 
states,  hold  that  a  purchaser  is  liable  on  his 
assumption  and  agreement  to  pay  the  mort- 
gage, although  the  agreement  to  assume  and 
pay  It  be  in  a  deed  from  a  grantor  who  was 
under  no  personal  liability  to  pay  the  mort- 
gage. In  these  states  It  Is  held  that  the  price 
of  the  land  is  a  sufilclent  consideration  for 
the  agreement  to  pay  the  mortgage  debt  and 
that  where  the  amount  of  the  mortgage  is 
withheld  for  the  purpose  of  satisfying  the 
obligation,  a  vendor  may  rightfully  direct 
how,  when,  and  to  whom  the  purchase  price 
of  property  he  sells  may  be  paid;  that  be  may 
rightfully  receive  it  to  himself,  donate  It  to 
public  charity,  or  make  such  other  disposi- 
tion of  It  as  may  best  meet  his  views;  that 
where  a  promise  or'  contract  has  been  made 
between  two  parties  for  the  benefit  of  a  third, 
action  will  lie  thereon  at  the  instance  of  the 
third  party  to  be  benefited,  although  the 
promise  or  contract  was  made  without  the 
Icnowledge  of  the  third  party,  and  vrithout 
any  consideration  moving  direct  from  him; 
that  If  the  vendee  agrees  to  pay  in  accord- 
ance with  such  directions  of  the  vendor,  he 
cannof  set  up  as  a  defense  that  his  vendor 
was  under  no  duty  to  apply  and  pay  the  fund 
in  the  manner  agreed.  The  following  cases 
support  the  latter  contention:  Merriman  v. 
Moore,  00  Pa.  St.  78;  Dean  v.  Walker,  107 
lU.  541;  1  Jones,  Mortg.  (5th  Ed.)  T60;  Hare 
V.  Murphy.  64  N.  W.  211,  45  Neb.  809;  Bank 
V.  Mesarvey,  101  Iowa,  286,  70  N.  W.  108- 
Bay  V.  Williams  (lU.  Sup.)  1  N.  B.  340;  Enor 
V.  Sanger,  96  Wis.  150,  70  N.  W.  1009;  Brew 
er  V.  Maurer,  38  Ohio  St  543;  Beeson  v.  Greer 
(Iowa)  72  N.  W.  555;  Bay  v.  Williams,  112 
m.  91;  3  Pom.  Il^q.  Jur.  $  1207;  1  Beach,  Mod. 
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Cont  19B,  note;   Ross  t.  Kennlaon,  38  Iowa, 
396;  Pom.  Ck>de  Rem.  |  139;   Enoa  y.  Sanger 
(Wis.)  70  N.  W.  1069;   Bassett  v.  Hughes,  43 
Wis.  319;   Montgomery  v.  Rlef,  16  TJtali,  499, 
50  Pac  623;    Brown  v.  Markland,  18  Utah, 
360,  52  Pac.  597;  Oark  v.  FIsk,  9  Utah,  94,  33 
Pac.  248;   Hoff's  Appeal,  24  Pa.  SL  200;  Jus- 
tice V.  Tallman,  86  Pa.  St  147;   Helm  v.  Vo- 
gel,  69  Mo.  529.    It  sufficiently  appears  from 
the  whole  record  that  Belnap  agreed  to  pay 
McDonald  $1,170  for  the  land  in  question, 
ind,  over  and  above  the  amount  paid  down, 
he  assumed  and  agreed  to  pay  the  two  notes 
secured  by  the  mortgage  made  by  Ward  to 
McKay,  amounUng  to  $700,  and  Interest,  as 
consideration  for  the  land.     When  he  paid 
these  notes,  and  not  nntU  then,  had  he  paid 
the  consideration  he  had  agreed  to  pay  for 
the  property.     This  ag;reement  was  binding 
upon  him,  and  was  made  for  a  good  and  val- 
id consideration.     The  amount  of  the  mort- 
gage  was  deducted  from  the   consideration 
which  he  had  assumed  and  agreed  to  pay  for 
the  land.    That  sum  he  retained  in  his  hands 
for  the  exix«s8  purpose  of  paying  off  the  in- 
cumbrance.   He  was  then  living  on  the  land, 
and  his  title  was  good  when  he  made  the 
payments.     He  actually  paid  $100  upon  the 
principal  and  interest  of  the  mortgage  he  as- 
sumed.   He  accepted  the  d^ed  with  the  as- 
sumption named  therein,  and  knew  Its  pro- 
visions.    There  was  no  deception  practiced 
upon  him.    The  doctrine  of  the  liability  of  a 
grantee  in  a  deed  who  assumed  and  agreed 
to  pay  a  prior  mortgage  as  part  consideration 
for  the  purchase  price  of  land  sold,  although 
his  grantee  was  not  liable  to  pay  said  mort- 
gage, rests  In  several  states  upon  the  doctrine 
that  where  one  person,  for  a  valuable  consid- 
eration, engages  with  another  to  do  some  act 
for  the  benefit  of  a  third  person,  the  latter 
may  maintain  an  action  against  the  promisor 
for  a  breach  of  the  agreement.    Enos  v.  San- 
ger, 96  Wis.  150,  70  N.  W.  1069;  Bank  v.  Me- 
sarvey,  101  Iowa,  285,  70  N.  W.  198;   Dean  t. 
Walker,  107  IlL  540.    In  the  case  of  Mont- 
gomery V.  Rief,  16  Utah,  495^  50  Pac.  623,  the 
court  speaking  through  Mr.  Justice  Bartch, 
said:    "This  question  bits  been  the  subject  of 
much  controversy  in  the  courts,  and  as  a  re- 
sult the  prevailing  doctrine  in  this  country, 
as  shown  by  the  weight  of  authority,  doubt- 
less Is  that,  where  a  promise  or  contract  has 
been  made  between  two  parties  for  the  bene- 
fit of  a  third,  an  action  will  lie  thereon  at  the 
instance  and  in  the  name  of  the  part^  to  be 
benefited,  although  the  promise  or  contract 
was  made  without  his  knowledge,  and  with- 
out  any    consideration   moving   from    him." 
Thompson  v.  Cheeseman,  16  Utah,  49,  48  Pac. 
477;    Brown  v.  Markland,  16  Utah,  360,  52 
Pac.  597.    While  the  above  cases  do  not  deal 
directly  with  a  question  like  the  one  under 
consideration,  the  principle  laid  down  therein 
is  the  basis  of  the  doctrine  here  contended  for. 
The  case  of  Clark  t.  Fisk,  9  Utah,  94,  33 


Pttc  248.  was  where  StoweD  sold  land  to 
Swan,  who  executed  back  a  purchase-money 
mortgage  thereon.  Swan  thereafter  sold  part 
of  the  land  to  Barry,  who  gave  back  to  Swan 
a  purchase-money  mortgage  thereon,  but  who 
did  not  assume  any  mortgages  made  by 
Swan,  or  otherwise,  so  far  as  appears  from 
the  record.  Barry  thereafter  sold  the  proper- 
ty to  Fisk,  with  a  clause  in  the  deed  that  the 
grantee  assumed  and  agreed  to  pay  the  mort- 
gaged indebtedness.  Suit  was  thereafter 
brought  to  foreclose  the  first  Swan  mortgage 
to  StoweU,  which  was  then  held  by  Clarlc, 
and  for  a  deficiency  Judgment  against  Fisk 
thereon;  and  the  court  held  that  Fisk  was  li- 
able on  his  assumption  in  the  mortgage,  and 
rendered  a  deficiency  Judgment  against  him. 
The  court,  speaking  through  Mr.  Justice 
Bartch,  said,  In  substance  (as  shown  by  the 
headnote),  that  .where  a  vendee  has  given  a 
mortgage  to  secure  some  part  of  the  purchase 
price,  and  then  the  vendee  sells  the  land  by  a 
deed  wherein  the  grantee  therein  assumes 
and  agrees  to  pay  the  mortgage,  the  vendee 
and  mortgagor  cannot  release  his  grantee  in 
the  deed,  so  as  to  affect  the  rights  of  the  mort- 
gagee, without  the  mortgagee's  consent 
Where  a  grantee  in  a  deed  assumes  and 
agrees  to  pay  a  mortgage,  his  agreement  in- 
ures to  the  benefit  of  the  mortgagee  and  bis 
assigns,  and  they  obtain  all  the  rights  of  the 
grantor  in  the  deed  as  against  the  grantee. 
In  this  case  we  do  not  look  elsewhere  than 
to  the  opinion  for  the  facts  upon  which  the 
opinion  is  based.  The  court  Is  presumed  to 
have  embodied  all  the  material  facts  as  it 
finds  them  in  the  opinion  of  the  court  and 
on  these  facts  the  court  renders  Its  decision. 
It  Is  not  to  be  expected  that  resort  wUl  be 
had  to  the  files  of  the  trial  court  for  facts  or 
conclusions  that  should  be  embraced  In  the 
opinion.  It  will  be  seen  from  the  statement 
in  the  above  case  that  the  principle  decided 
corresponds  with  the  case  now  under  consid- 
eration. In  that  case  Swan  gave  the  notes 
and  mortgage  sought  to  be  foreclosed,  and 
Barry,  Fisk's  grantor,  did  not  assume  the  pri- 
or Swan  mortgage,  and  was  not  liable  there- 
on, yet  the  court  holds  that  Fisk,  Barry's 
grantee,  was  liable  for  a  deficiency  Judgment 
although  Fisk  claimed  that  his  promise  to 
pay  the  mortgage  was  inserted  in  tlie  deed 
without  his  knowledge,  and  although  Barry 
had  actiully  released  him  from  the  obligation 
assumed  In  the  deed. 

In  Bank  v.  Mesarvey  (Iowa)  70  N.  W.  198,  It 
la  held  that  a  covenant  by  a  purchaser  of 
mortgaged  premises  to  pay  the  mortgage  debt 
may  t>e  enforced  by  the  mortgagee,  whether 
such  purchaser's  Immediate  grantor  was  per- 
sonally liable  for  the  debt  or  not  In  Dean  r. 
Walker,  107  Ul.  640,  it  is  held  that  where  a 
deed  for  land  imposes  the  obligation  upon  the 
grantee  to  pay  and  discharge  the  existing  in- 
cumbrance upon  the  land,  the  grantee's  lia- 
bility to  the  holder  of  the  Incumbrance  rests 
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upon  the  doctrine  that  when  one  person 
makes  an  agreement  to  another  for  the  bene- 
fit of  a  third  person,  the  latter  may  maintain 
an  action  upon  It  In  such  case  It  Is  not  nec- 
essary that  there  should  be  any  consideration 
passing  from  the  third  person,  and  it  was  im- 
material whether  the  grantee  was  personally 
liable  for  the  debt  or  not  In  Beeson  v.  Green 
(Iowa)  72  N.  W.  556,  it  is  held  that  a  grantee 
of  a  deed,  with  a  clause  therein  that  he  as- 
sumed the  Incumbrance,  obligated  blm  to  pay 
the  mortgage  the  same  as  If  he  signed  the  deed 
containing  the  promise,  and  parol  evidence 
was  inadmissible,  in  the  absence  of  fraud,  to 
show  that  the  deed  was  not  executed  In  ac- 
cordance with  the  contract  In  Merrlman 
r.  Moore,  SO  Pa.  St  78,  It  is  held  that  a 
grantee  in  a  deed  may  so  contract  therein 
with  his  grantor  as  to  make  himself  per- 
sonally liable  to  a  mortgagee  for  the  amount 
of  the  mortgage  therein,  even  though  the 
grantor  was  not  liable  to  pay  the  mortgage;' 
that  the  grantor  had  the  right  to  contract 
with  his  purchaser  as  to  whom,  when,  and 
how  the  consideration  for  the  land  should 
be  paid,  and  the  grantee  would  be  liable  on 
such  promise.  Bay  t.  Williams,  112  111.  91. 
In  Enos  v.  Sanger  <Wl8.)  70  N.  W.  1089,  It 
was  held  that,  where  a  subsequent  grantee  of 
mortgaged  premises.  In  the  conreyance  to 
him.  assumes  the  mortgage  as  part  of  the 
consideration,  his  liability  rests  solely  on  such 
consideration  and  promise,  and  no  other  con- 
Blderation  need  pass  from  the  mortgagee  to 
the  grantee,  though  his  immediate  grantee 
was  not  personally  liable  to  the  mortgagee. 
In  Brewer  t.  Dyer,  7  Cush.  837,  the  court 
said:  "Upon  the  principle  of  law  long  recog- 
nized and  clearly  established,  where  one  pef- 
son,  for  a  valuable  consideration,  engages 
with  another  to  do  some  act  for  the  benefit  of 
a  third,  the  latter,  who  would  enjoy  the  bene- 
fit of  the  act  may  maintain  an  action  for  the 
breach  of  such  agreement-  It  does  not  rest 
ui)on  the  ground  of  any  actual  or  supposed 
relationship  between  the  parties,  as  some  of 
the  earlier  cases  seem  to  indicate,  but  upon  a 
broad  and  more  satisfactory  basis  that  the 
law,  operating  upon  the  acts  of  the  parties, 
establishes  the  privity,  and  Implies  the  prom- 
ise on  which  the  action  is  found."  In  Enos 
V.  Sanger  (Wis.)  70  N.  W.,  at  page  1070,  in 
spcaiiing  of  the  above  doctrine,  the  court  say: 
"Xn  most  If  not  all.  Jurisdictions  where  the 
liability  of  a  grantee  to  pay  a  debt  secured 
upon  the  property  conveyed  to  him,  because 
of  his  promise  in  the  conveyance,  is  sustained 
on  the  ground  stated,  the  fact  of  whether  the 
grantor  was  liable  for  the  debt  or  not  is  held 
Immaterial."  In  Brewer  v.  Maurer,  38  Ohio 
St  543,  in  discussing  this  same  question,  the 
court  said:  "This  question  arose  In  Merri- 
man  v.  Moore,  90  Pa.  St.  78.  That  was  an 
action,  like  the  present  to  recover  for  a  de- 
ficiency against  a  grantee  who  held  under  a 
deed  subject  to  •  mortgage  which  the  gran- 
tee had  verbally  assumed  to  pay  as  part  of 


the  purchase  money.  There,  as  here,  It  was 
Insisted  that  as  the  grantor  was  under  no 
personal  obligation  to  pay  the  debt  his  gran- 
tee's promise  to  pay  the  same  was  not  bind- 
ing for  want  of  a  consideration.  Hie  court 
say  the  consideration  was  the  price  of  the 
land.  It  was  nothing  to  the  grantee  what  the 
grantor  did  with  the  purchase  money.  He 
might  direct  how  it  should  be  paid.  If  the 
vendee  agrees  to  pay  It  as  the  vendor  directs, 
the  former  cannot  set  up  as  a  defense  that 
his  vendor  was  under  no  duty  to  apply  it  in 
that  way.  If  this  principle  be  sound,— and  I 
see  no  reason  to  question  it  in  a  case  like  the 
present— then  it  follows  that  the  plaintiffs  in 
error  are  liable  on  their  covenant  to  pay,  even 
though  Mary  Braundel  was  not  French, 
when  he  sold  the  land  to  them,  made  his  con- 
veyance subject  to  the  mortgage,  which  they 
agreed  to  pay  as  part  of  the  purchase  money. 
He;  for  reasons  that  are  obvious,  having  as- 
sumed this  debt,  and  having  warranted  the 
title,  devoted  a  portion  of  the  purchase  mon- 
ey equal  to  the  debt  to  its  discharge.  At  that 
time  the  debt  was  not  all  due.  The  promise 
was  to  pay  the  purchase  money  in  the  way 
specified  in  said  mortgage.  It  was  a  promise 
for  the  benefit  of  all  prior  grantors.  Including 
the  mortgagor.  No  reason  can  be  perceived 
why,  in  the  furtherance  of  Justice,  the  plain- 
tiffs in  error  should  not  pay  the  purchase 
money  In  the  manner  they  had  contracted  to 
pay,  and  thereby  relieved  the  mortgagor, 
through  whom  they  claim,  from  his  liability. 
The  promise  of  French  to  her  was  therefore 
a  valid  contract  The  consideration  for  it 
was  purchase  money,  which  she  has  the  right 
to  stipulate  for  and  direct  bow  it  should  be 
paid,  and  which  he  agreed  to  pay  in  the  man- 
ner stated.  Upon  her  executing  the  convey- 
ance to  him,  his  promise  to  her  was  as  bind- 
ing as  if  she  had  been  a  feme  sole-.  This  be- 
ing so,  he  was  personally  bound,  and  in  like 
manner  his  grantees  became  bound  to  him." 
In  this  case  it  does  not  appear  that  the  gran- 
tor was  liable  to  pay  the  debt  While  the 
case  was  decided  on  another  point  the  (pin- 
ion shows  that  Ohio  stands  with  other  states 
on  this  question.  In  Helm  v.  Vogel,  69  Mo. 
529,  where  a  grantor  conveyed  to  a  grantee  a 
lot  covered  by  a  previous  mortgage,  which 
the  grantor  was  not  liable  upon,  and  the 
grantee  agreed  and  assumed  to  pay  the  mort- 
gage, it  was  held  that  his  agreement  to  pay, 
embraced  in  the  deed,  rendered  him  liable  to 
pay  the  mortgage.  The  case  of  Hicks  t. 
Hamilton,  144  Mo.  495,  46  S.  W.  432,  is  not 
in  point  In  that  case  there  was  no  consider^ 
ation  for  the  promise  of  the  grantee.  There 
is  still  another  reason  why  defendant  Belnap 
l8  liable  for  a  deficiency  Judgment  independ- 
ent of  the  principle  laid  down.  Mr.  Belnap 
assumed  and  agreed  to  pay  that  mortgage 
debt  In  the  deed  to  him,  and  retained  $700  of 
the  purchase  price  of  the  land  in  his  handa 
with  which  to  pay  such  Incumbrance.  Show- 
ing that  was  his  understanding,  bo  thoreaffr 
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er  actually  paid  the  $100  note  and  Interest 
secured  by  the  agreement  named  in  the  deed, 
and  thereafter,  when  asked  by  the  holder  to 
pay  the  mortgage,  he  wrote  to  plaintiff  agree- 
ing to  pay  It.  Belnap  also  testified  when  up- 
on the  witness  stand  that  he  wbb  Indebted  to 
McKay  on  no  other  account  than  those  notes, 
—the  ?100  and  the  $800  note.  Under  such 
circumstances,  the  appellant  should  be  held 
liable  to  pay  the  debt  he  had  assumed  and 
agreed  to  pay,  Irrespective  of  his  liability,  be- 
cause of  the  assumption  contained  In  the 
deed. 

After  an  examination  of  all  the  conflicting 
authorities,  we  are  of  the  opinlwi,  as  based 
upon  the  better  reason,  that  where  a  grantee. 
In  a  conveyance  to  him,  assumes  and  agrees 
to  pay  the  debt  of  a  third  person  bjs  part  of 
the  consideration  for  his  purchase,  there  Is 
no  necessity  for  any  consideration  to  pass 
from  such  third  person  or  his  debtor  to  siibh 
grantee  to  support  such  agreement  A  por- 
tion of  the  consideration  for  the  purchase  be- 
ing left  in  such  grantee's  hands,  and  appro- 
priated by  the  grantor  to  the  payment  of 
such  debt,  wlilch  debt  such  grantee  agreed  to 
pay  In  consideration  of  the  conveyance  and 
.  of  such  appropriation  of  the  purchase  money, 
he  cannot  be  hSard  to  object  to  the  perform- 
ance of  his  ccmtract  because  his  grantor  was 
not  liable  to  such  third  person;  and  when 
Belnap  received  the  deed  of  the  premises  In 
question,  and  therein  agreed  and  promised  to 
assume  and  pay  the  mortgage  specified  in 
the  deed,  and  retained  $700  of  the  purchase 
price  of  the  land  to  pay  the  mortgage,  he  be- 
came personally  liable  to  pay  the  same,  not- 
withstanding his  grantor  was  under  no  obli- 
gation and  could  not  be  held  liable  to  pay 
said  mor^ge.  The  liability  rests  upon  the 
consideration  and  the  promise  to  pay  the 
mortgage.  -Under  the  facts  as  disclosed,  the 
plaintiff  was  entitled  to  a  deficiency  Judg- 
ment. We  are  also  of  the  opinion  that  the 
court  committed  no  error  In  admitting  In  evi- 
dence the  contract  between  the  mortgagee 
and  the  grantee's  immediate  grantor  by  which 
the  time  for  the  payment  of  the  mortgage 
Indebtedness  was  extended.  The  evidence 
shows  that  the  extension  was  for  a  definite 
period,  and  granted  at  the  Instance  of  the 
grantor,  who  had  purchased  the  property  sub- 
ject to  the  mortgage.  The  parties  were 
bound  by  the  extension.  We  are  also  of  the 
opinion  that  the  action  was  not  barred  by  the 
statute  of  limitations,  taking  into  considera- 
tion the  time  covered  by  the  extension.  We 
find  no  reversible  error  In  the  record.  The 
judgment  of  the  district  court  is  affirmed, 
with  costs. 

BASKIN,  J.,  concurs. 

BARTCH,  C.  J.  (disaontlng  from  the  defi- 
ciency judgment).  I  cannot  agree  with  my 
Brethren  that  a  deficiency  judgment  should 
be  entered  in  this  case.  The  plaintiff  brought 
this  action  to  foreclose  a  mortgage  executed 


to  him  by  defendant  Ward  and  wife  on  cer- 
tain real  property,  and  to  obtain  a  defldeney 
judgment  against  defepdant  Belnap,  who  pur- 
chased the  property  covered  by  the  mortgage. 
At  the  trial  a  decree  of  foreclosure  was  en- 
tered, and  It  was  therein  ordered  that  any 
deficiency  which  might  remain  after  sale  of 
the  property  should  be  docketed  against  the 
defendant  Belnap.  The  deficiency  judgment 
which  the  majority  affirm  amounts  to  $106.- 
2S.  It  ai^tears  from  the  abstract  that  the  de- 
fendant Ward,  the  mortgagor,  conveyed  the 
mortgaged  property  to  one  William  W.  Mc- 
Donald, subject  to  the  mortgage  which  had 
been  given  by  the  grantor  as  security  for 
two  notes,  and  that  McDonald  afterwards 
conveyed  the  same  property  to  defendant  Bel- 
nap, subject  to  the  same  incumbrance  which 
the  grantee  assumed  and  agreed  to  pay. 

The  Important  question  is  as  to  the  liability 
of  the  grantee,  Belnap.    If  the  mortgagor  had 
conveyed  the  premises  direct  to  Belnap  with 
the  aissumption  clause.  It  would  have  been 
conceded,  under  all  the  authorities,  that  the 
grantee  would  be  liable  for  the  payment  of 
tie  mortgage  debt,  and,  in  case  of  foreclo- 
sure, for  any  deficiency  which  might  arise  aft- 
er sale  of  the  property.    Likewise  it  must  be 
conceded  that  McDonald,  the  grantee  of  the 
mortgagor  and  grantor  of  Belnap,  who  pur- 
chased the  property  subject  to  the  mortgage, 
but  did  not  assume  or  agree  to  pay  the  debt, 
was  not  liable  for  any  deficiency  arising  npon 
foreclosure  and  sale.    This  being  so,  was  Bel- 
nap, merdy  because  of  the  assumption  clause 
in  his  deed,  liable  for  that  for  which  his  Im- 
mediate grantor  was  not  liable?     In  other 
words.  Is  a  grantee  of  mortgaged  premises, 
whose  deed  recites  that  the  land  is  sold  sub- 
ject to  the  mortgage,  and  that  the  grantee 
assumes  and  agrees  to  pay  the  same,  liable, 
upon  foreclosure  and  sale,  for  any  deficiency, 
in  case  his  grantor  was  neither  in  law  nor 
equity  personally  liable  for  the  mortgaged 
debt?    The  authorities,  It  Is  true,  aa  to  this 
proposition,  are  not  harmonious,  and  to  at- 
tempt to  reconcile  them   would  be   useless. 
Mr.  .Tustice  MINER  mentions  Utah   as  one. 
among  several  other  states,  which  has  held 
"that  a  purchaser  is  liable  on  his  assumption 
and  agreement  to  pay  the  mortgage,  although 
the  agreement  to  assume  and  pay  it  be  In 
a  deed  from  a  grantor  who  was  under  no 
personal  liability  to  pay  the  mortgage,"  and 
cites  four  Utah  cases;  but  an  examination 
of  them  will  show  that  neither  one  of  them 
supports  his  statement    Nor  have  I  found  or 
b6en  cited  to"  any   case  where  th>s   precise 
question  has  been  before  this  court.    The  first 
one  cited  Is  Montgomery  v.  Rlef,  15  Utah. 
405,    50    Pac.    633.     There   the    action    was 
brought  against  Rlef  as  principal,  and  Spen- 
cer and  Dec  as  sureties,  on  a  bond.    Bief  was 
the  original  contractor  for  the  construction  of 
the  building  for  the  Agricultural  College  of 
Utah,  and  executed  the  bond  to  the  trustees 
of  the  college  for  the  faithful  performance  of 
his    contract     The   contract,   among    other 
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tilings,  provided  that  Rlef  should  furnish  all 
the  material  and  perform  the  labor  necessary 
to  complete  the  building.  One  Bailey  fur- 
nished certain  material  for  the  construction 
of  the  building,  and,  after  a  portion  of  his 
claim  had  been  paid,  he  assigned  the  balance 
thereof  to  Montgomery,  which,  upon  default 
of  Rlef,  the  sureties  refused  to  pay.  The 
main  question  was  whether,  under  the  con- 
tract and  bond,  the  obligation  of  the  sure- 
ties extended  to  persons  who  furnished  mate- 
rial for  the  constrnction  of  the  building.  In 
reference  to  this  we  held  that,  where  a  bond 
was  given  for  the  faithful  performance  of  a 
contract  for  the  erection  of  a  public  building, 
the  bondsmen,  whose  undertaking  was  for 
the  benefit  of  the  state,  and  not  for  material 
men  and  laborers,  were  not  liable  upon  their 
bond  to  third  persons  for  labor  performed  or 
material  furnished,  and  that  no  new  and  In- 
definite liability  could  be  established  in  such 
case  by  Implication  In  behalf  of  a  mere  stran- 
ger to  the  contract,  who  might  become  Inci- 
dentally benefited  by  its  performance.  The 
rule  which  Mr.  Justice  MINER  quotes  from 
the  opinion  in  that  case  was  stated,  and  then 
limited,  as  wiU  hereinafter  appear.  The  rule 
no  one  doubts,  but  the  limitations  upon  it 
are  as  important  as  the  rule  itself,  and  ought 
to  be  enforced  in  a  case  like  the  one  at  bar. 
Clark  V.  Flsk,  9  Utah,  94,  33  Pac.  248,  is  also 
cited  to  show  that  this  state  has  maintained 
the  affirmative  of  the  question  under  consid- 
eration, and  after  stating  the  facts  of  that 
case  as  they  doubtless  conceive  them  to  be, 
and  after  referring  to  the  holding  therein,  my 
Brethren,  In  their  opinion  herein,  say:  "In 
this  case  we  do  not  look  elsewhere  than  to 
the  opinion  for  the  facts  upon  which  the  opin- 
ion is  based.  The  court  is  ivesumed  to  have 
embodied  all  the  material  facts  as  it  finds 
them  in  the  opinion  of  the  court,  and  on  these 
facts  the  court  renders  its  decision.  It  is  not 
to  be  expected  that  resort  will  be  had  to  the 
files  of  the  trial  court  for  facts  or  conclusions 
that  should  be  embraced  in  the  opinion.  It 
will  be  seen  from  the  statement  in  the  above 
case  that  the  principle  decided  and  the  facts 
correspond  with  the  case  now  under  consld- 
erallon."  Are  not  the  statements  contained 
In  this  quotation  rather  remarkable?  The 
query  in  my  mind  Is  their  pertinency  to  the 
case,  and  as  to  what  prompted  them.  Were 
my.  Brethren  anticipating  a  dissenting  opin- 
ion? Were  they  fearful,  lest  a  different  state 
of  facts  might  be  shown  from  the  record 
ivhich  would  demonstrate  the  fact  that  the 
very  case  upon  which  they  rely  as  showing 
that  the  question  under  consideration  had  al- 
ready been  decided  in  this  state  in  accord- 
ance with  their  views  was  not  in  point  at 
all?  But,  regardless  of  the  reason  for.  or  the 
applicability  of,  the  language  above  quoted  to 
the  case  at  bar,  I  entirely  agree  with  the 
majority  when  they  say:  "We  do  not  look 
elsewhere  than  to  the  ophalon  for  the  facts 
upon  which  the  opinion  Is  based;"  and,  if 
they  had  added  that  they  did  not  look  Into  the 


opinion  for  all  the  facts  stated  therein,  I 
would  concur  with  them  In  that,  for  it  does 
seem  to  me  that  an  examination  of  all  the 
facts  stated  In  that  opinion  will  show  a  case 
entirely  different  from  the  one  at  bar.  As  to 
the  statement,  "The  court  is  presumed  to 
have  embodied  all  the  material  facts  as  it 
finds  them  in  the  opinion  of  the  court,"  is 
that  not  a  rather  violent  presumption,  de- 
clared in  face  of  the  fact  that,  both  In  Eng- 
land and  this  country,  the  books  are  full  of 
cases  in  which  there  was  no  attempt  to  state 
all  the  material  facts  on  which  the  decisions 
were  based  in  the  opinions  of  the  courts?  Is 
not  the  statement  of  the  facts  upon  which  a 
decision  is  based  within  the  province  of  the 
reporter,  in  his  editorial  capacity?  The  judge 
who  writes  the  (pinion  may  or  may  not  state 
them,  or  may  state  some  of  them  in  the  opin- 
ion, as  he  chooses.  If  in  a  subsequent  case 
the  decision  be  cited  as  an  authority,  the 
court  has  the  hitherto  unquestioned  and  un- 
questionable right  to  resort  to  Its  records  to 
ascertain  the  real  facts  upon  which  a  decision 
was  based;  and,  where  Its  application  to  the 
facts  of  such  subsequent  case  is  seriously 
questioned,  I  apprehend  It  is  the  duty  of  the 
•Jourt  to  do  so,  if  the  records  are  at  its  com- 
mand, and  such  reference  is  necessary  to  as- 
certain the  true  state  of  facts  on  which  the 
case  was  decided.  , 

The  case  under  consideration  was  tried  be- 
fore Mr.  Justice  MINER  while  he  was  on 
the  territorial  bench.  The  facts  stated  by  his 
honor,  in  the  opinion  herein,  as  having  con- 
trolled that  case,  are,  it  occurs  to  me,  wholly 
misleading.  I  will  therefore  resort,  not  "to 
the  files  of  the  trial  court  for  facts,"  but  to 
the  abstract  of  the  record  filed  In  this  court, 
and  will  quote  from-  the  findings  of  fact  made 
and  approved  by  him  at  the  trial  of  the  cause, 
and  will  then  leave  It  to  those  who  may  have 
occasion  to  Interest  themselves  in  this  im- 
portant question  to  Judge  whether  the  state- 
ment of  facts  now  made  by  him  is  fair  and 
correct.  The  findings  of  fact  on  the  real 
points  in  controversy  read:  "That  at  the 
time  of  said  acceptance  of  said  deed  the  said 
defendant  A.  C.  Fisk  knew  of  said  assumption 
clause,  and  accepted  the  deed  with  that  under- 
standing, and  therein  agreed  in  writing  to  as- 
sume said  indebtedness,  and  to  pay  the  same. 
*  ♦  •  Further,  that,  prior  to  the  execution 
of  said  release,  Sidney  Stevens  had  purchased 
said  note  for  a  valuable  and  adequate  consid- 
eration, upon  the  representation  that  said  A. 
C.  Flsk  was  liable  for  and  had  assumed  the 
payment  of  said  notes,  and  in  so  purchasing 
relied  on  such  representations,  and  had  ac- 
cepted the  same  for  his  respective  benefit,  of 
which  defendant  Archie  C.  Flsk  had  no  notice. 
Further,  that,  before  the  execution  of  the 
deed  of  release  from  Barry  to  Flsk,  defendant 
W.  R.  Swan,  previous  owner  and  bolder  of 
said  notes,  and  while  he  so  held  the  same, 
notified  the  said  Flsk  of  his  acceptance  of 
said  clause  of  assumption,  and  that  he  held 
the   said   Fisk  thereto.    Further,   that  said . 
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FIsk  did  agree  to  become  personally  respon- 
sible for  the  payment  of  said  note,  and  that. 
If  the  property  was  Insufficient  to  pay  any 
Judgment  which  might  be  recovered  on  the 
notes,  he  would  pay  such  deficiency."  It  is 
true  Swan  conveyed  to  Barry,  and  Barry  to 
FIsk;  but  Fisk  was  the  real  party  in  interest, 
and  the  conveyances  were  so  made  at  Flsk's 
instance,  for  the  reason,  as  shown  In  evidence, 
that  he  did  not  want  the  notes  made  In  his 
own  name.  Barry,  who  In  three  days,  after 
conveyance  to  him,  conveyed  to  FIsk,  evi- 
dently had  no  interest  whatever  in  the  trans- 
action; and  the  two  conveyances  therefore 
were,  In  effect,  the  same  as  a  conveyance  from 
Swan  direct  to  Plsk.  These  things  appear, 
not  only  from  the  record,  but  also  substantial- 
ly from  the  opinion  of  the  supreme  court, 
which  on  this  subject,  in  part,  reads  as  fol- 
lows: "The  witness  P.  W.  La  Prentz,  after 
testifying  that  he  knew  FIsk,  and  was  nego- 
tiating with  bim  about  the  property,  eald, 
The  final  result  was  that  the  deeds  were 
made  to  a  man  by  the  name  of  Barry,  at 
Flsk's  Instance.'  And,  further,  he  said:  'I 
do  not  recollect  whether  these  notes  and  mort- 
gages came  through  our  ofl3ce  or  not  I  never 
met  Mr.  Barry.  Never  saw  him  to  my  knowl- 
edge. The  negotiations  were  bad  with  Fisk. 
I  recollect  no  conversation  with  Mr.  FIsk 
about  this  man  Barry.  Fisk,  I  think,  object- 
ed to  giving  his  own  notes  and  mortgages. 
Fisk' was  the  real  party  in  interest,  as  I  un- 
derstood It'  And,  on  cross-examination,  wit- 
ness said:  'After  we  bad  discussed  the  mat- 
ter, Fisk  requested  me  to  make  bIm  a  propo- 
sition. Fisk  said  to  me  afterwards  that  he 
objected  to  giving  bis  own  notes,  because  be 
did  not  want  them  flying  around  the  country.' 
It  also  appears  from  the  record  that  before  the 
execution  of  the  release  by  Barry,  Swan  noti- 
fied Fisk  of  his  acceptance  of  the  assumption, 
and  that  Fisk  agreed  to  become  responsible. 
Clark,  who  brought  the  suit,  was  the  holder 
of  the  Swan  note."  And  again,  referring  to 
Fisk,  it  was  said,  "It  seems  clear  from  an 
examination  of  the  record  that  the  appellant 
was  the  real  party  In  Interest  when  Barry 
made  the  purchase."  Aside  from  the  nature 
of  the  transaction,  it  thus  appears,  from  the 
findings  of  fact  and  opinion,  that  after  the 
conveyances  bad  all  been  made,  FIsk  agreed 
to  become  responsible  for  the  very  note  In 
controversy,  "and  that.  If  the  property  was 
Insufficient  to  pay  any  judgment  which  might 
be  recovered  on  the  notes,  he  would  pay  such 
deficiency."  How  can  it  be  asserted  that  a 
case  decided  under  such  facts  and  circum- 
stances Is  in  point  under  facts  like  those  In 
the  case  at  bar? 

Thompson  v.  Cheeseman,  16  Utah,  43,  48 
Pac.  477,  is  another  Utah  case  cited  and  re- 
lied upon,  but  the  question  here  under  con- 
sideration was  neither  presented  nor  decided 
therein.  In  that  case  there  had  been  executed 
by  John  J.  Snyder  one  note  for  $2,600  and  two 
others  for  $900  each,  all  secured  by  separate 
mortgages  on  separate  parcels  of  land,  and 


afterwards  (quoting  from  the  statement  of 
facts)  the  "mortgagor  conveyed  an  undivided 
half  interest  In  the  land  described  in  the  first- 
named  mortgage,  and  all  of  the  real  eetate 
descrilied  in  the  other  two,  to  defendant  M. 
3.  Cheeseman,  and,  as  part  consideration  for 
the  conveyance  of  the  land,  Cheeseman  then 
verbally  agreed  with  Snyder  to  assume  and 
pay  one-half  of  the  note  for  $2,600,  and  the 
whole  of  the  other  two  notes."  As  is  ap- 
parent, that  was  simply  a  case  of  the  vendee 
verbally  agreeing  to  pay  the  debt  of  bis  ven- 
dor, and  has  no  application  to  the  ease  at 
bar.  Brown  v.  Markland,  16  Utah,  360,  52 
Pac.  597,  is  the  remaining  case  cited  from 
this  state  on  the  question  under  consideration. 
In  that  case  certain  parties,  owners  of  a  mine, 
entered  Into  a  written  contract  With  the  de- 
fendant, whereby,  for  a  certain  consideration, 
they  agreed  to  convey  their  mine  to  him  free 
of  incumbrance,  except  a  mortgage  lien,  and 
certain  claims  of  persons  for  labor  performed 
and  materials  furnished  at  the  mine,  which 
mortgage  and  claims  the  defendant  assimed 
and  agreed  to  pay;  and  the  plaintUI  recovered 
on  the  ground  that  her  claim  was  for  sup- 
plies furnished  the  mine,  and  was  included 
within  the  contract,  and  that  the  contract 
was  made  for  her  benefit 

It  thus  seems  manifest  that  none  of  those 
cases  have  any  application  to  facts  like  those 
in  the  case  at  bar,  and  no  case  has  come  to 
my  notice,  nor  has  any  been  cited.  In  which 
this  court  has' determined  the  precise  question 
herein  presented.  Likewise,  ui>on  examina- 
tion, it  seems  clear  that  Ross  v.  Kennison,  38 
Iowa,  396,  HofTs  Appeal,  24  Pa.  St  200,  Jus- 
tice V.  Tallman,  88  Pa.  St  147,  Bassett  v. 
Hughes,  43  Wis.  319,  and  Brewer  t.  Dyer, 
7  Cush.  887,  cited  in  the  opinion  of  the  ma- 
jority of  the  court,  are  not  In  point  It  does 
not  appear  that  In  either  of  these  cases  the 
same  question  was  involved,  nor  that  the 
facts  were  similar  to  those  which  gave  rise 
to  the  controversy  In  this  case.  Nor  does 
Beeson  v.  Green,  103  Iowa,  406,  72  N.  W.  635, 
the  latest  case  cited  from  Iowa  in  the  (pinion 
of  Mr.  Justice  MINER,  add  strength  to  their 
position,  for  therein  it  is  said:  "A  mortgagee 
may  maintain  an  action  at  law  on  the  cove- 
nant to  pay  in  the  mortgage  or  on  the  note, 
and  may  thereafter  foreclose  his  mortgage. 
It  Is  not  perceived  on  what  tenable  gjound  the 
same  rules  do  not  apply  to  a  grantee  In  a 
deed  assuming  to  pay  a  mortgage  for  which 
the  grantor  is  personally  liable.  Such  grantee 
becomes  obligated  for  the  payment  of  the 
debt."  Doubtless  a  grantee  Is  liable  upMi  his 
assumption  to  "pay  a  mortg;age  for  which  the 
grantor  Is  personally  liable."  But  why  add 
the  phrase,  "for  which  the  grantor  Is  person- 
ally liable"?  Does  this  Indicate  an  Intention 
of  that  court  to  depart  from  Its  rnling  in  Bank 
V.  Mesarvey,  101  Iowa,  285,  70  N.  W.  198? 
Under  the  doctrine  of  the  latter  case,  that 
phrase  Is  wholly  unnecessary. 

In  Brewer  v.  Maurer.  38  Ohio  St  543.  tbs 
facts  were  not  like  those  In  the  case  at  bar. 
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Tbey  are  stated  In  the  syllabus  as  follows: 
"The  plaintiff  held  the  notes  of  B.,  secured  by 
a  mortgage  on  his  land.  B.  conveyed  the 
land  to  a  married  woman,  by  deed  of  general 
warranty,  In  consideration  of  a  sum  of  mon- 
ey paid,  and  of  her  accepting  a  deed  in  which 
'said  grantee  assumes  •  •  •,  as  part  of 
the  purchase  money,'  said  mortgage  debt. 
This  was  the  only  separate  property  she  pos- 
sessed. She  conveyed  the  land  to  F.,  and  he 
conveyed  to  defendants  by  lllie  deeds,  each 
containing  a  stipulation  in  favor  of  their 
grantors  that  the  grantees  assumed  and 
agreed  to  i>ay  the  mortgage  debt  as  part  of 
the  purchase  money.  Upon  foreclosure  and 
sale,  the  proceeds  were  insufficient  to  pay  the 
mortgage  debt."  It  will  be  noticed  that  each 
grantee  assumed  the  mortgage  debt,  and  was 
liable  therefor;  hence,  the  grantee  becoming 
:i  grantor,  the  grantor  was  likewise  liable, 
although  it  Is  said  by  my  Brethren  that  "it 
does  not  appear  that  the  grantor  was  liable 
to  pay  the  debt."  Both  doctrines  are  dis- 
cus.sed  In  that  case,  and  after  reference  to 
Xew  Yorii  and  New  Jersey  cases,  among 
tlicm  Vrpoman  v.  Turner,  69  N.  X.  280,  it  was 
said:  "These  cases  rest  upon  the  theory 
that,  as  the  grantor  is  not  personally  liable 
for  the  mortgage  debt,' the  promise  of  the 
purchaser  is  without  consideration  to  support 
it,  and  is  therefore  a  nudum  pactum,  and 
that,  as  the  right  of  the  mortgagee  is  deriva- 
tive merely,  to  be  substituted  to  his  debtor, 
lie  can  only  maintain  an  action,  where  his 
debtor  could.  As,  in  this  case,  the  privity 
existed  between  the  mortgagor  and  mortga- 
>;ee,  which  would'  give  the  latter  a  right  to 
be  substituted  to  the  former,  on  the  promise 
of  the  purchaser,  the  only  question  in  fact 
is,  was  there  a  sufficient  consideration  to  sup- 
port the  promise  of  the  plaintiffs  in  error?" 
Xelther  doctrine  appears  to  bfe  disapproved 
therein;  nor,  under  the  facts,  was  it  neces- 
sary to  do  so.  The  case  is  cited  in  9  Enc.  PI. 
&  Prac.  469,  as  supporting  the  rule  that  a 
grantee  is  not  liable  on  his  covenant  if  his 
grantor  was  not  personally  liable  for  the  debt. 
Helm  v.  Vogel,  69  Mo.  529,  is  also  cited  by 
the  majority  to  show  that  the  state  of  Mis- 
souri is  In  harmony  with  their  views  on  this 
question.  Even  if  it  were  conceded  that  it 
sustained  their  views,  it  could  no  longer  be 
cited  as  the  law  of  that  state  on  this  sub- 
ject, as  Is  apparent  from  Hicks  v.  Hamilton, 
144  Mo.  495,  46  S.  W.  432,  a  late  case,  decided 
In  1898,  where  Mr.  Justice  Williams,  deliver- 
ing the  opinion  of  the  court,  observed:  "If 
plaintiff  is  to  rest  upon  the  proposition  that 
he  can  recover  uiwn  the  promise  of  defend- 
ant to  Cowllnjr,  as  made  for  his  benefit,  he  is 
met  by  the  objection  that  Cowling  was  in  no 
manner  Indebted  to,  or  connected  with,  plain- 
tiff, and  bore  no  such  relation  to  him  as 
would  give  Cowling  any  Interest  in  having 
the  assumption  clause  inserted  in  the  deed. 
Vrooman  v.  Turner,  69  N.  Y.  280,  involved 
precisely  the  same  question  that  is  presented 
In  the  case  at  bar.    It  was  ruled  that  'a 


grantee  of  mortgaged  premises,  whose  con- 
veyance recites  that  the  land  is  conveyed  sub- 
ject to  the  mortgage,  and  that  the  grantee 
assumes  and  agrees  to  pay  the  same  as  part 
of  the  conslderationi,  is  not  liable  for  a  de- 
ficiency arising  upon  a  foreclosure  and  sale, 
in  case  the  grantor  was  not  personally  liable, 
legally  or  equitably,  for  the  payment  of  the 
mortgage.'  This  court  has  In  several  recent 
opinions  cited  and  approved  that  case."  See, 
also,  other  Missouri  cases  hereinafter  cited. 
Notwithstanding  my  Brethren  say  Hicks  v. 
Hamilton  "is  not  in  x>oint,"  an  examination 
of  the  late  Missouri  cases  will  doubtless  show 
that  the  law  of  tha't  state  is  adverse  to  the 
rule  adopted  by  the  majority  in  this  case. 
Nor  Is  that  rule  supported  In  Pom.  Code  Rem. 
§  139.  After  discussing  the  doctrine  of  a 
promise  by  one  to  another  for  the  benefit  of 
a  third,  the  author  says,  "The  true  extent 
and  application  of  the  doctrine,  and  the  prop- 
er limitations  upon  it,  have  been  discussed 
and  fixed  by  the  New  York  court  of  appeals 
in  very  recent  cases;"  and,  after  citing  numer- 
ous cases  in  support  of  this  observation  in 
note  4,  it  is  said  in  the  note:  "The  principal 
limitations  upon  the  doctrine,  as  determined 
by  the  New  York  cases,  may  be  stated  as  fol- 
lows: In  order  that  the  third  person  may 
sue  upon  the  promise.  It  n)ust  be  designed  to 
be  primarily  for  his  benefit,  and  not  primari- 
ly for  the  exoneration  of  the  promisee.  Ar- 
nold V.  Nichols,  64  N.  Y.  117.  There  must 
have  been  some  obligation  or  duty  owing 
from  the  third  person  (plaintiff)  to  the  prom- 
isee which  would  give  the  third  person  a 
legal  or  equitable  claim  to  the  benefit  of  the 
promise,  or  an  equivalent  from  him  person- 
ally; a  mere  stranger  to  the  contract  cannot 
sue."  1  Jones,  Mortg.  §  760,  simply  states 
the  rule  on  each  side  of  the  question.  Nor 
does  3  Pom.  Eq.  Jur.  S  1207,  or  1  Beach, 
Mod.  Cont.  i  196,  appear  to  relate  to  the  lia- 
bility of  a  grantee,  on  his  assumption,  when 
his  grantor  is  not  personally  liable  for  the 
mortgage  debt. 

In  Pennsylvania,  Illinois,  Nebraska,  Iowa, 
and  Wisconsin,  however.  It  has  been  held,  as 
may  be  observed  by  reference  to  the  cases 
from  those  states  cited  below,  and  which  are 
also  cited  in  the  opinion  of  my  Brethren,  that 
such  a  grantee  is  personally  liable,  upon  his 
assumption,  to  pay  the  mortgage  debt;  and 
hence  for  any  deiiclency  arising  upon  fore- 
closure and  sale,  although  the  agreement  to 
assume  be  contained  in  a  conveyance  from  a 
grantor  who  was  under  no  personal  obliga- 
tion, legally  or  equitably,  to  pay  the  mort- 
gage. Merriman  v.  Moore,  90  Pa.  St.  78; 
Dean  v.  Walker,  107  111.  540;  Bay  v.  Wil- 
liams, 112  111.  91;  Hare  v.  Murphy,  45  Neb. 
809,  64  N.  W.  211;  Bank  v.  Mesarvey,  101 
Iowa,  285,  70  N.  W.  198;  Enos  v.  Sanger,  96 
Wis.  150,  70  N.  W.  1069.  By  reference  to 
these  cases,  however,  it  will  be  noticed  that 
they  were  not  all  decided  by  unanimous 
courts.  In  Merriman  v.  Moore  Justices  Gor- 
don and.  Mercur  dissented;  in  Dean  v.  Walk- 
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er  there  is  a  dissenting  opinion  by  Mr.  Cblef 
Justice  Sheldon  and  Mr.  Justice  Dickey;  and 
In  Bay  v.  Williams  there  Is  a  dissenting  opin- 
ion by  Mr.  Chief  Justice  Scholfleld,  concurred 
In  by  Justices  Dickey  and  Sheldon.  In  those 
states  the  mortgagee  Is  permitted  to  recover 
the  debt  against  such  a  vendee  of  the  mort- 
gaged premises,  vehether  the  grantor  was 
personally  liable  or  not,  on  the  principle  that 
a  promise,  upon  a  sufficient  consideration,  of 
one  party  to  another  for  the  benefit  of  a  third 
party,  may  be  enforced  by  the  latter.  Ad- 
hering strictly  to  this  rule,  as  It  seems,  the 
courts  -which  maintain  the  affirmative  of  the 
question  above  stated  permit  such  a  grantee 
neither  to  show  a  want  of  consideration  nor 
that  there  Is  no  privity  or  equity  existing  l)e- 
tween  him  and  the  mortgagee,  nor  to  set  up 
as  a  defense  to  any  personal  liability  under 
the  mortgage  that  his  grantor  was  under  no 
legal  or  equitable  obligation  to  pay  the  mort- 
gage debt.  Notwithstanding  the  high  re- 
spect to  which  the  courts  maintaining  that 
doctrine  are  entitled,  I  feel  confident  that  an 
examination  of  the  decisions  of  courts  upon 
this  subject  will  show  that  a  large  majority 
of  them,  and  the  soundest  reason,  are  to  the 
contrary. 

The  question  has  many  times  been  before 
the  court  of  last  resort  In  the  state  of  New 
York,  and  there  It  has  been  uniformly  decided 
in  the  negative.  It  first  arose  In' that  state 
In  King  v.  Whltely,  10  Paige,  465,  decided  In 
1843.  In  that  case  one  Wadsworth  mort- 
gaged certain  premises,  and  then  the  bond  and 
mortgage  were  assigned  to  King,  the  appel- 
lant. Afterwards  one  Wilkes  conveyed  the 
mortgaged  premises  to  Whltely  and  Close,  to- 
gether with  other  real  estate,  subject  to  the 
mortgages  thereon;  and  the  conveyance  to 
them  recited  that  the  grantees  assumed  the 
payment  of  such  mortgages,  and  were  to  pay 
them  off  as  a  part  of  the  consideration  of  the 
conveyance.  But  it  was  not  charged  In  the 
bin,  nor  did  it  appear  from  the  proofs,  how 
or  from  whom  Wilkes  obtained  his  title  to 
the  premises,  or  that  he  was  under  any  obli- 
gation to  pay  ofT  the  mortgage,  if  the  proceeds 
of  sale  under  foreclosure  should  prove  Insuffi- 
cient for  that  purpose.  Chancellor  Walworth 
held  that,  as  the  grantor  in  that  conveyance 
was  not  personally  liable  to  the  holder  of  the 
mortgage  to  pay  the  same,  the  grantees  were 
not  liable  to  the  holder  of  the  mortgage  for 
the  deficiency  upon  a  foreclosure  and  sale  of 
the  mortgaged  premises,  and  based  the  rule 
on  the  doctrine  of  subrogation.  That  doc- 
trine la  predicated  upon  the  relation  of  prin- 
cipal and  surety,  and  proceeds  upon  the  prin- 
ciple that  the  assumption  of  the  grantee  binds 
him  to  indemnify  the  grantor;  and,  therefore. 
If  there  is  no  liability  on  the  part  of  the  im- 
mediate grantor  to  pay  the  mortgage  debt, 
there  can  exist  no  personal  liability  on  the 
part  of  the  grantee.  In  the  application  of 
this  doctrine,  the  assumption  of  the  grantee 
to  pay  the  mortgage  is  treated  as  collateral  se- 
curity acquired  by  the  grantor,  which  inured 


to  the  benefit  of  the  mortgagee  by  equitable 
subrogation.  Such,  It  appears,  was  the  doc- 
trine in  New  Xork  from  the  time  of  the  deci- 
sion in  King  v.  Whltely  until  the  case  of  Burr 
V.  Beers,  24  N.  Y.  178,  decided  in  18G1,  when 
Mr.  Justice  Denlo,  It  seeips,  preferred  to  base 
the  right  of  the  mortgagee  to  recover  on  the 
doctrine  applied  in  the  cases  maintaining  the 
affirmative  of  the  questions  here  under  con- 
sideration, that.  If  a  party  upon  sufficient  con- 
sideration makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  the  latter  may  sue 
on  the  promise.  In  Vrooman  v.  Turner,  69  N. 
X.  280,  a  leading  case  upon  this  subject, 
where  the  question  for  determination  was  the 
some  as  the  one  involved  in  the  case  at  bar, 
the  two  doctrines  were  harmonized,  and  It  Is 
shown  that  the  proposition  that  a  grantee  of 
mortgaged  premises,  who  has  assumed  and 
agreed  to  pay  off  the  mortgage,  is  not  liable 
for  a  deficiency  judgment  upon  foreclosure 
and  sale,  if  his  immediate  grantor  was  not 
personally  liable,  legally  or  equitably,  to  pay 
the  mortgage,  can  be  based  upon  either;  and 
It  Is  maintained  that  the  rule  Is  not  incon- 
sistent with  the  doctrine  of  a  promise  for 
the  benefit  of  a  third  party,  the  fundamental 
reason  of  the  rule  being  that  there  Is  no 
consideration  to  support  the  agreement  of  as- 
sumption. Mr.  Justice  Allen,  speaking  for 
the  court,  said:  "The  rule  which  exempts  the 
grantee  of  mortgaged  premises  subject  to  a 
mortgage,  the  payment  of  which  is  assumed 
in  consideration  of  the  conveyance  as  be- 
tween him  and  his  grantor,  from  liability  to 
the  holder  of  the  mortgage  when  the  grantee 
Is  not  bound  In  law  or  equity  for  tbe  pay- 
ment of  the  mortgage,  is  founded  In  reascm 
and  principle,  and  is  not  Inconsistent  with 
that  class  of  cases  In  which  it  has  been  held 
that  a  promise  to  one  for  the  ben^t  of  a 
third  party  may  avail  to  give  an  action  di- 
rectly to  the  latter  against  the  promisor,  of 
which  Lawrence  v.  Fox,  20  N.  X.  268,  Is  a 
prominent  example.  To  give  a  third  party, 
who  may  derive  a  benefit  from  the  perform- 
ance of  the  promise,  an  action,  there  must  be 
—First,  an  Intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party;  and,  sec- 
ond, some  privity  between  the  two,  the  prom- 
isee and  the  party  to  be  benefited,  and  some 
obligation  or  duty  owing  from  the  former  to 
the  latter  which  would  give  him  a  legal  or 
equitable  claim  to  the  benefit  of  the  promise, 
or  an  equivalent  from  him  personally."  From 
this  statement  of  the  law  It  is  clear  that  not 
every  contract  made  by  one  party  to  another, 
the  performance  of  which  may  benefit  a  third 
party  who  Is  a  stranger  to  It,  will  give  a  right 
of  recovery  to  the  third  party  against  the 
promisor.  In  line  with  the  limitAtion  upon 
the  rule  expressed  In  the  above  quotation,  af- 
fecting the  right  of  recovery  by  the  third 
party  upon  the  promise,  this  court,  in  Mont- 
gomery V.  Rief,  19  TTtah,  496,  60  Pac.  823, 
one  of  the  cases  hereinbefore  considereil. 
said:  "If  mere  strangers  to  a  contract  could 
maintain  an  action  thereon  because  of  anjr 
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indirect  or  incidental  benefit  which  might  ac- 
cme  to  them  through  its  performance,  there 
could  be  DO  certain  limit  respecting  the  num- 
ber and  character  of  actions  which  might  be 
maintained  thereon.  No  such  application  of 
the  doctrine,  however,  has  been  intended,  and 
be  who  invoices  it  must  show  something  more 
than  incidental  and  indirect  benefit  To  en- 
title a  third  party,  who  may  be  benefited  by 
the  performance  of  a  contract,  to  sue,  there 
must  have  been  an  intention  on  the  part  of 
the  contracting  parties  to  secure  some  direct 
benefit  to  him,  or  there  must  be  gome  privity 
and  some  obligation  or  duty  from  the  prom- 
isor to  the  third  party  which  will  enable  him 
to  enforce  the  contract,  or  some  equitable 
claim  t6  the  benefit  resulting  from  the  prom- 
ise or  the  performance  of  the  contract,  and 
there  must  be  some  legal  right  on  the  part 
of  the  third  party  to  adopt  and  claim  the 
benefit  of  the  promise  or  contract"  From 
this  limitation  it  would  seem  to  follow  that 
where  the  third  party  has  neither  a  legal  nor 
an  equitable  claim  against  the  promisee,  and 
there  is  no  privity  between  the  parties,  nor 
any  Intention  on  the  part  of  the  promisee  to 
benefit  the  third  party,  the  promisee  Is  not 
libble  to  sush  third  party.  Whether,  there- 
fore, ttas  preposition  be  based  upon  the  doc- 
trine C'f  subrogatiLi:,  or  upon  that  of  a  prom- 
ise for  the  benefit  of  a  third  party,  in  either 
event  there  must  be  a  legal  right  founded  up- 
on some  obligation  of  the  promisee,  in  the 
third  psity,  to  adopt  and  claim  the  lienefl'^ 
of  a  cont:tict  between  other  parties.  Where, 
then,  a  mortgagee  claims  the  benefit  of  and 
seeks  to  enforce  an  assumption  contained  in 
a  deed  of  conveyance  of  the  mortgaged  prem- 
ises against  the  grantee,  so  as  to  hold  him  lia- 
ble for  any  deficiency  upon  sale  of  the  prem- 
ises, it  seems  upon  principle  that,  in  case  the 
immediate  grantor  was  under  no  obligation 
to  pay  the  mortgage  debt,  the  mortgagee 
ought  at  least  to  be  required  to  show  in  some 
way,  other  than  by  the  mere  words  of  as- 
sumption in  the  deed,  that  the  assumption 
was  intended  for  his  benefit.  The  assump- 
tion being  but  an  Indemnity  to  the  grantor, 
the  mortgagee  cannot  looii  to  the  grantee  for 
the  payment  of  the  debt,  unless  his  grantor 
was  personally  liable  for  Its  payment  It 
has  been  uniformly  held  in  the  state  of  New 
York  ever  since  the  case  of  King  v.  Whitely 
was  decided,  as  may  be  seen  by  reference  to 
the  decisions,  that  such  a  grantee  Is  not  lia- 
ble to  the  mortgagee  for  a  deficiency  Judg- 
ment upon  foreclosure  and  sale  of  the  mort- 
gaged premises,  because  of  such  an  asstirap- 
tioD  clause  in  his  deed,  in  case  the  Immedi- 
ate grantor  was  not  personally  Ilqble,  legal- 
ly or  equitably,  to  pay  the  mortgage.  In 
Dunning  v.  Leavitt,  85  N.  Y.  30,  where  it  was 
attempted  to  enforce  a  clause  In  a  deed  simi- 
lar to  the  one  in  this  case,  it  was  said:  "There 
is  no  Justice  In  holding  that  an  action  on  such 
a  promise  is  not  subject  to  the  equities  be- 
tween the  orlglnnl  parties  springlni:  out  of 
the  transaction  or  contract  between  them.    It 


may  be  true  that  the  promise  cannot  l>e  re- 
leased or  discharged  by  the  promisee  after  the 
rights  of  the  party  for  whose  benefit  it  Js 
said  to  have  been  made  have  attached.  But 
it  would  be  contrary  to  Justice  or  good  sense 
to  hold  that  one  who  comes  in  by  what  Judge 
Allen,  in  Vrooman  r.  Turner,  calls  'the  prlv 
ity  of  substitution'  should  acquire  a  better 
right  against  the  promisor  than  the  promisee 
himself  had."  So,  in  Cashman  v.  Henry,  56 
How..  Prac.  234,  It  was  said:  "As  between 
the  grantor,  liable  for  the  payment  of  a 
mortgage,  and  his  grantee,  who  assumes  and 
agrees  with  him  to  pay  it  the  latter  becomes, 
in  equity,  the  principal  debtor,  the  former  a 
surety  for  the  payment  of  the  debt.  The 
creditor,  under  the  rules  of  subrogation,  may 
resort  to  the  rights  and  remedies  available 
to  the  surety,  wh<f  Is  charged  with  an  obliga- 
tion or  duty  towards  hbnself,  and  may  en- 
force them  hi  the  same  manner,  and  to  the 
same  extent,  as  the  surety  himself  may  do. 
But,  if  the  grantor  be  not  chargeable  with 
any  liability  to  the  holder  of  the  mortgage, 
no  relation  of  suretyship  exists  as  between 
him  and  his  grantee,  and  the  rule  of  subroga- 
tion is  therefore  wholly  inapplicable  to  any 
promise  or  undertaking  made  by  the  grantee 
In  his  favor."  In  Carter  ▼.  Hoiahan,  92  N. 
Y.  498,  it  was  observed:  "The  only  ground 
upon  which  a  liability  has  been  sustained  be 
tween  others  than  the  immediate  parties  tc 
such  a  contract  is  that  growing  out  of  the  re- 
lation of  principal  and  surety,  whether  one 
becomes  entitled  to  the  benefit  of  any  security 
received  by  the  other  from  a  party  primarily 
liable  for  the  payment  of  the  debt  In  or- 
der to  avail  himself  of  the  benefit  of  such  a 
security,  the  party  liust  show  that  the  per- 
son acquiring  it  owes  some  debt  or  obligation 
In  respect  to  the  subject  of  the  covenant  to 
the  person  claiming  its  benefits."  Garnsey 
V.  Rogers,  47  N.  T;  233;  Wilbur  v.  Warren, 
104  N.  T.  192,  10  N.  B.  263;  Lorillard  v. 
ayde,  122  N.  Y.  498,  25  N.  E.  917;  Wager  t. 
Link,  134  N.  Y.  122,  31  N.  E.  213;  Dumherr 
V.  Ran,  135  N.  Y.  219,  32  N.  E.  49;  King  v. 
Sullivan  (Sup.)  62  N.  T.  Supp.  130;  Trotter 
v.  Hughes,  12  N.  Y.  74;  Pardee  v.  Treat  82 
N.  Y.  385;  Wager  v.  Link,  150  N.  Y.  549,  44 
N.  B.  1103. 

The  same  doctrine  prevails  In  New  Jersey, 
where  this  quesUon  has  frequently  been  be- 
fore the  courts.  In  Norwood  v.  De  Hart,  80 
N.  J.  Eq.  412,  the  chancellor  said:  "A  mort- 
gagee cannot  avail  himself  of  an  assumption 
to  pay  his  mortgage  contained  in  a  deed  to  a 
subsequent  purchaser,  unless  the  grantor  was 
himself  personally  liable  to  pay  the  debt" 
So,  in  Mount  v.  Van  Ness,  33  N.  J.  Eq.  26?, 
it  was  observed:  "The  mere  assumption  to 
pay  the  mortgage  on  the  land.  If  made  by  the 
grantee  to  the  grantor.  Is  at  most  an  In- 
demnity merely;  and  though.  If  the  grantor 
be  personally  liable  for  the  payment  of  the 
mortgage,  the  mortgagee  may,  in  equity,  pur- 
sue the  grantee  on  his  assumption.  That, 
however,  la  because,  and  only  because,  the 
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mortgagee  Is,  In  equity,  entitled  to  the  bene- 
fit of  all  collatei-al  securities  which  his  debtor 
has  taken  for  the  mortgage  debt.  And,  If  the 
grantor  Is  not  personally  liable  for  the  mort- 
gage debt,  the  mortgagee  cannot  look  to  the 
grantee  personally  at  all,  because  the  assump- 
tion Is  but  an  Indemnity,  and,  the  gi-antor 
not  being  liable,  the  Indemnity  Is  practically  a 
mere  nullity.  Nor  does  the  fact  that  the 
grantee  obtained  the  benefit  of  the  mortgage 
l)y  having  the  amount  allowed  to  him  as  part 
of  the  purchase  money  make  any  difference. 
The  purchase  money  was  payable  to  his  gran- 
tor, and  the  assumption  is  to  him,  and  In  his 
favor."  Wise  v.  Fuller,  29  N.  J.  Eq.  257; 
CroweU  v.  Ho^ltal,  27  X.  J.  Eq.  650;  Cro- 
well  V.  Currier,  Id.  152;  Parker  v.  Jenks,  36 
X.  J.  Eq.  308.  This  doctrliie  also  prevails  In 
various  other  states,  as  shown  by  the  follow- 
ing authorities:  Osborne  v.  Cabell,  77  Va. 
462;  WlUard  v.  Worsham,  7G  Va.  303;  Mor- 
ris V.  Ml.\,  4  Kan.  App.  C54,  46  Pac.  58;  Trust 
Co.  V.  Xash,  5  Kan.  App.  730,  46  Pac.  987; 
Hicks  V.  Hamilton,  144  Mo.  495,  46  S.  W.  432; 
Sewer  Pipe  Co.  v.  Thompson,  120  Mo.  218,  25 
S.  W.  522;  Howsmon  v.  Water  Co.,  119  Mo. 
304,  24  S.  W.  784;  Phoenix  Ins.  Co.  v.  Tren- 
ton Water  Co.,  42  Mo.  App.  118;  Brown  v. 
Stlllman,  43  Minn.  126,  45  X.  W.  2;  Xelson 
V.  Rogei-s,  47  Minn.  103,  49  X.  W.  520;  Jeffer- 
son v.  Asch,  53  Minn.  440,  55  X.  W.  604;  Mel- 
len  V.  Whipple,  1  Gray,  317;  Bank  v.  Rice, 
107  Mass.  37;  Pettee  v.  Peppai-d,  120  Mass. 
522;  Morrill  v.  Lane,  136  Mass.  93;  Associa- 
tion V.  Croft  (Or.)  55  Pac.  439;  Lumber  Co. 
V.  Miller,  28  Or.  5C5,  43  Pac.  6.">a;  Brewer  v. 
Maurer,  38  Ohio  St.  543;  Trimble  v.  Strother, 
25  Ohio  St  378;  Blddel  v.  Brlzzolara,  64  Cal. 
354,  30  Pac.  609;  Chung  Kee  v.  Davidson,  73 
Cal.  522,  15  Pac.  100;  Ward  v.  De  Oca,  120 
OU.  102,  52  Pac.  130;  Higman  v.  Stewart,  38 
Mich.  513:  Stuart  v.  Worden,  42  Mich.  154, 
3  X.  W.  876;  Warren  v.  Batchelder,  15  X.  H. 
129;  Meech  v.  Ensign,  40  Conn.  191;  Bas- 
sett  v.  Bradley,  48  Conn.  224;  Wright  v.  Ter- 
ry, 23  Fla.  160,  2  South.  6;  Ferris  v.  Water 
Co.,  16  Xev.  44.  In  Osborne  v.  Cabell,  supra. 
It  was  said:  "If  there  is  an  unbroken  chain 
of  liability  upon  each  purchaser  to  his  Imme- 
diate grantor,  the  court  may.  In  the  first  In- 
stance, decree  against  the  person  ultimately 
Iwund.  But  if,  as  in  the  present  case,  tliere 
be  nothing  due  from  the  ultimate  purchaser 
to  his  Immediate  grantor,  then  neither  the 
mortgagor  nor  mortgagee  can  recover  any- 
thing." In  Morris  v.  Mix,  supra,  as  appears 
from  the  syllabus,  it  was  held:  "The  liability 
of  a  grantee  w^ho  assumes  the  payment  of  a 
mortgage  on  land  conveyed  to  him  depends 
\lpou.  the  personal  liability  of  his  immediate 
grantor.  If  the  grantor  Is  not  so  liable,  the 
mortgagee  cannot  claim  any  deficiency  from 
such  grantee."  It  was  said  in  Xelson  v.  Rog- 
ers, supra,  referring  to  a  grantee's  assump- 
tion In  a  deed,  that  "the  clause  operates  only 
so  far  as  the  land  Is  concerned,  for  It  is  only 
to  that  extent  that  the  grantor  is  interested. 
Such  a  stipulation  is  presumed  to  be  Inserted 


primarily  for  the  protection  of  the  grantor. 
And  it  is  only  where  payment  of  the  debt 
as  a  personal  obligation  is  necessary  to  his 
protection  that  the  clause  Is  to  be  construed 
as  intended  for  the  benefit  of  the  mortgagee 
beyond  his  right  of  recourse  to  the  land,  oth- 
erwise the  obligation  of  the  grantee  to  the 
mortgagee  would  be  greater  than  his  obliga- 
tion to  the  grantor,  his  promisee." 

The  supreme  court  of  Massachusetts,  in 
Mellen  v.  Whipple,  supra,  where  a  grantee 
had  accepted  a  deed  containing  a  clause  to 
assume  and  cancel  a  mortgage,  said:  '"There 
was  no  privity  of  contract  between  the  plaln- 
tlfl"s  Intestate  and  the  defendant,  nor  did  the 
consideration  of  the  defendant's  promise 
move  from  her  Intestate.  Rollins  sold  only 
an  equity  of  redemption  to  the  defendant, 
leaving  the  estate  in  fee  In  the  mortgagee. 
The  stipulation  In  the  deed  of  the  equity  that 
the  defendant  should  pay  the  mortgage  notes 
was  a  matter  exclusively  between  the  two 
parties  to  that  deed,  and  Is  notiilng  more 
than  the  law  would  require  of  the  defendant 
in  order  that  he  might  derive  any  b^tefit 
from  his  purchase  of  the  equity."  So,  in 
Ward  V.  De  Oca,  supra.  It  was  observed: 
"It  Is  true  that  In  certain  cases  a  mortgagee 
In  an  action  to  foreclose  his  mortgage  may 
recover  a  deficiency  Judgment  directly  against 
the  grantee  of  the  mortgagor;  but  tiiat  right 
'springs  from  a  well-known  rule  In  equity 
that  a  creditor  Is  entitled  to  the  benefit  of 
any  obligations  or  securities  given  by  his 
debtor  to  one  who  has  become  surety  of  such 
debtor  for  the  pa.vment  of  the  debt'  Hop- 
kins V.  Warner,  109  Cal.  136,  41  Pac.  868.  and 
cases  there  cited.  This  principle,  with  its 
limitations.  Is  expressed  in  Williams  v.  Xafta- 
ger,  103  Oal.  438,  37  Pac.  411,  as  follows: 
'An  agreement  on  the  part  of  the  grantee  to 
pay  and  discharge  a  mortgage  debt  on  the 
granted  premises,  for  which  his  grantor  is 
liable,  renders  the  grantee  liable  therefor  to 
the  mortgagee.' " 

The  same  doctrine  has  been  announced  and 
approved  by  the  supreme  court  of  the  United 
States.  Keller  v.  Ashford,  133  U.  S.  610,  10 
Sup.  Ct  494;  Wlllard  v.  Wood,  135  U.  S.  30t). 
ID  Sup.  Ct  831;  Xational  Bank  ▼.  Grand 
Lodge,  98  U.'  S.  123.  Xor  does  It  make  any 
difference  if  payments  are  made  on  the  mort- 
gage by  the  grantee.  On  this  point  Mr.  Jus- 
tice Gray,  In  Wlllard  v.  Wood,  supra,  said: 
"The  payments  made  by  the  grantee,  and 
accepted  by  the  mortgagee,  on  account  of  the 
mortgage  debt,  were  made  pursuant  to  the 
grantee's  contract  with  the  mortgagor,  and 
did  not  create,  or  warrant  to  be  inferred,  a 
new  contract  between  the  grantee  and  the 
mortgagee."  The  rule  has  been  recognized 
and  stated  by  text  writers.  In  Wilts.  Mortg. 
Forec.  I  227,  it  Is  said:  "A  grantee  of  mort- 
gaged iiremlses,  who  purchases  subject  to  a 
mortgage  which  he  assumes  and  agrees  to 
pay,  will  not  be  held  liable  for  a  defirfency 
arising  on  a  foreclosure  and  sale,  unless  his 
grantor  was  also  personally  liable,  legally  or 
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equititbly,  for  the  payment  of  the  mortgage. 
'It  Is  well  settled  that,  to  make  a  promise  of 
this  nature  eCFectlve,  it  mnst  be  made  by  a 
person  personally  liable,  legally  or  equita- 
bly, for  the  mortgage  debt;  and,  if  there  is 
a  break  anywhere  in  the  chain  of  liability, 
all  the  subsequent  promises  are  without  obli- 
gation.'" Likewise,  In  9  Enc.  PL  &  Prac. 
p.  4C9,  an  admirable  work  of  present  date,  re- 
ferring to  this  doctrine,  it  is  said:  "It  is  the 
preyalllng  rule  that,  even  where  the  purchas- 
er has  assumed  the  mortgage,  he  will  not  be 
liable  for  the  debt  If  his  grantor  was  not  so 
liable,  since  the  assumption  cannot  In  such 
case  be  a  part  0t  the  consideration  for  the 
purchase."  16  Am.  &  B<ng.  Enc.  Law,  p.  840; 
1  Jones,  Mortg.  §  760;  1  Beach,  Mod.  Cont 
§§  199-202. 

My  conclusion  Is  that  the  rale  which  ex- 
empts a  grantee,  who  has  merely  In  a  deed 
of  conveyance  assumed  and  agreed  to  pay 
the  mortgage  in  case  his  immediate  grantor 
is  not  i^rsonally  liable  for  the  payment  of 
the  mortgage  debt,  from  liability  to  the  mort- 
gagee, or  owner  of  the  mortgage,  Is  not  only 
founded  in  reason  and  principle,  but  is  sus- 
tained by  an  overwhelming  weight  of  au- 
thority. I  do  not  intend  to  hold,  however, 
that  the  grantee  of  mortgaged  premises, 
whose  grantor  is  under  no  personal  obliga- 
tion to  pay  the  mortgage  debt,  cannot  render 
himself  liable  to  the  mortgagee  for  a  deflclen- 
cy  Judgment  upon  foreclosure  and  sale  by  ac- 
cepting a  deed  containing  an  assumption 
clause  with  knowledge  of  such  contents,  and 
which  clause  contains  apt  words  showing 
that  the  grantor  intended  to  bestow  a  benefit 
upon  the  mortgagee.  The  rule  cannot  be 
thus  extended;  for,  doubtless,  a  grantor  may 
direct  the  payment  of  the  purchase  price  as 
he  chooses,  and  may,  if  he  so  wishes,  contract 
with  a  grantee  that  the  latter  will  pay  a  cer- 
tain sum  to  a  stranger,  or  a  mortgagee,  or 
any  person  upon  whom  the  grantor  chooses 
to  confer  a  benefit,  and  In  such  cases  the 
beneficiary  may  enforce  the  contract.  Where, 
however,  as  in  the  case  at  bar,  the  grantor 
Is  not  personally  liable,  the  asstunptlon  clause 
ought  to  be  construed  as  a  mere  Indemnity  to 
the  grantor,  unless  there  is  something  to 
show  a  different  Intention  by  the  contracting 
parties.  In  this  case  there  appears  to  be 
nothing  which  indicates  any  other  intenticm, 
on  the  part  of  the  grantor,  than  that  of  in- 
demnity to  himself.  There  are  no  words  In 
the  deed,  nor  any  evidence  of  facts  or  circum- 
stances, which  Indicate  that  the  grantor  had 
any  Interest  In  protecting  the  mortgagee,  to 
whom  he  was  under  no  personal  obligation. 
Doubtless,  In  general,  the  greatest  Interest  a 
grantor  has  Is  in. effecting  a  sale  of  the  prem- 
ises, and  it  cannot  be  assumed  that  he  would 
hazard  the  chances  of  such  a  sale  by  insist- 
ing on  that  which  would  not  benefit  him. 
The  circumstances  of  this  case  disclose  no  in- 
tention to  benefit  the  mortgagee,  and  there- 
fore he  is  not  entitled  to  a  deficiency  Judg- 
ment against  the  promisor;    the  assumption 


In  the  deed  being  Intended  merely  to  indem- 
nify the  promisee.  If  the  Intention  of  the 
contracting  parties  had  been  otherwise,  the 
respondent  could  easily  have  shown  it  by 
placing  the  vendor,  McDonald,  upon  the 
stand,  and  Interrogating  him  upon  the  sub- 
ject. This  he  failed  to  do,  although,  under 
the  great  weight  of  authority,  the  burden 
was  upon  him  to  show  that  the  contract  was 
Intended  for  his  benefit,  or  that  the  vendor 
was  imder  some  legal  obligation  to  him  re- 
specting the  debt.  The  respondent  not  hav- 
ing done  this,  why  should  the  appellate  court 
assume  that  as  a  fact  of  which  there  is  no 
proof?  To  so  assume  Is  a  violation  of  the 
very  principles  which  this  court  announced 
and  applied  in  Its  decisions  hereinbefore 
cited.  In  the  opinion  of  the  majority  It  Is 
said,  "On  November  1,  1896,  Belnap  ac- 
knowledged said  mortgage  In  writing,  and 
arranged  to  pay  the  same."  And  again,  re- 
ferring to  the  appellant,  they  say,  "When 
asked  by  the  holder  to  pay  the  mortgage, 
he  wrote  to  plaintifl  agreeing  to  pay  it." 
They  admit  that  the  testimony  is  conflicting, 
but  say  "there  is  evidence  tending  to  sus- 
tain" these  statements.  The  only  evidence 
upon  which  such  statements  could  be  based 
at  all  is  that  concerning  a  letter  from  the  ap- 
pellant, which  just  before  the  trial  the  re- 
spondent, It  appears,  claimed  to  have  In  his 
possession,  and  which  at  the  trial  he  testi- 
fied was  destroyed  by  his  wife,  and  then  In- 
troduced secondary  evidence  as  to  Its  con- 
tents. Bespecting  the  contents  of  that  let- 
ter, the  respondent  testified,  "Belnap  stated 
he  would  be  back  the  1st.  of  November,  and 
pay  me."  And,  on  cross-examination,  the 
witness  said,  "When  I  wrote  back  to  Bel- 
nap I  quoted  bis  letter  correctly."  The  wit- 
ness Mrs.  McKay,  wife  of  respondent,  re- 
specting the  contents  of  the  letter,  testified: 
"It  stated,  as  near  as  I  can  remember,  that 
he  would  be  in  about  the  1st  of  November, 
1896,  and  would  see  Mr.  McKay,  and  would 
pay  him.  That  is  as  near  as  I  can  remem- 
ber,"—and,  on  cross-examination,  she  also  stat- 
ed that  what  Belnap  said  in  the  letter  about 
payment  was  quoted  correctly  In  the  an- 
swer. The  respondent's'  son  testified,  "As 
near  as  I  can  recollect,  be  stated  on  the  back 
of  the  letter  that  he  would  be  In  some  time 
In  November,  and  he  would  settle  with  my 
father."  These  witnesses,  as  will  be  noticed, 
testified  merely  from  their  recollection  as  to 
the  contents  of  a  letter  which,  according  to 
their  testimony,  had  been  burned  months  pre- 
viously, and  said,  In  effect,  that  the  letter 
stated  that  Belnap  "would  pay,"  or,  accord- 
ing to  the  last  witness,  "would  settle"  with 
the  respondent.  Appellant,  Belnap,  testified 
that  he  said  In  the  letter  in  question  that  he 
would  be  home  some  time  about  the  1st  of 
November,  and  would  see  respondent  "about 
Ward's  note,"  or  "regards  note,"  and  denied 
that  he  ever  "In  writing  promised  to  pay  Mc- 
Kay those  notes."  His  testimony  is  corrob- 
orated by  the  affidavits,  used  on  motion  for 
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new  trial,  of  his  wife  and  daughter,  who  were 
present  when  the  letter  was  written.  In 
their  affidavits  they  say  that  nowhere  in  the 
"letter  was  there  any  promise  on  his  part 
to  pay  Mr.  McKay  either  or  any  of  the  notes. 
The  testimony  of  appellant,  Belnap,  Is  also 
corroborated  by  the  answer  of  McKay  to  the 
letter  In  question,  which  answer  was  after- 
wards Introduced  in  evidence,  and  on  this 
point  reads,  "You  said  you  would  see  me  in 
November  in  regard  to  the  money,  which  is 
all  right."  This,  as  will  be  seen  from  the  tes- 
timony of  both  Mr.  McKay  and  bis  wife,  was 
"correctly  quoted"  by  them  from  Belnap's 
letter,  and  yet  there  is  not  a  word  about  pay- 
ment of  the  "Ward  notes"  or  mortgage  in  the  . 
part  of  the  answer  quoted,  or  anywhere  in 
the  answer.  It  is  difficult  to  see  how  it  can 
be  claimed  that  such  evidence  even  tends  to 
show  a  promise  to  pay  the  mortgage.  To 
hold  that  Belnap  did  promise  to  pay  the  debt 
in  his  letter  would  be  to  assume,  not  only 
that  he,  his  wife,  and  daughter,  but  also  the 
respondent  and  wife,  willfully  stated,  under 
oath,  that  which  was  not  true;  for  the  for- 
mer testified  positively  that  the  burned  letter 
contained  no  promise  to  pay,  while  the  latter 
testified  that  what  was  said  in  the  letter  was 
correctly  quoted  in  their  answer  thereto,  in 
which  no  such  promise  appears.  It  is'  true 
McKay  and  wife  also  made. statements  that 
Belnap  said  in  the  letter  he  "would  pay";  but 
those  statements  were  made  from  memory 
merely,  before  the  answer  was  introduced  in 
evidence,  and  evidently  with  no  intention  of 
stating  an  untruth  under  oath,  and  therefore 
should  not  be  given  the  effect,  under  the  cir- 
cumstances, of  charging  them,  as  well  as  the 
witnesses  for  the  defense,  with  perjury,  es- 
pecially when  the  evidence  on  both  sides  can 
be  reconciled  on  the  reasonable  hypothesis, 
which  is  doubtless  consistent  with  truth,  that 
there  was  no  promise  to  pay  in  the  letter, 
and  that  the  statements  seemingly  to  the  con- 
trary were  the  result  of  a  want  of  accurate 
recollection.  This  is  certainly  the  most 
charitable  view  in  a  case  where  all  the  evi- 
dence, taken  together.  Indicates  that  all  the 
parties  are  reputable  citizens,  and  is  also  In 
harmony  with  the  purpose  for  which  the  evi- 
dence referred  to  was  Introduced.  As  ap- 
pears from  the  record,  that  testimony  was 
doubtless  offered,  in  connection  with  other 
evidence  respecting  an  extension  of  time  for 
payment  of  the  debt  for  the  sole  purpose  of 
avoiding  the  effect  of  the  statute  of  limita- 
tions, and  not  to  show  a  promise  of  Belnap 
to  pay  a  deficiency  Judgment.  This  is  also 
clearly  Indicated  by  the  arguments  of  coun- 
sel in  their  briefs,  and  by  the  opinion  of  the 
court  below,  whidi  is  printed  In  respondent's 
brief,  where  it  is  said:  "In  this  case  there 
Is  no  question  about  the  effect  that  would  be 
produced  if  the  action  was  brought  against 
the  mortgaged  premises  upon  a  barred  in- 
debtedness, because  It  Is  conceded  that,  if 
there  has  been  no  legal  extension  of  the  note, 
the  note  1b  barred,  and  the  aothorities  are 


overwhelming  that,  under  such  circumstan- 
ces, the  mortgage  is  also  barred."  And,  aft- 
er finding  that  there  was  an  extension  of 
time,  the  trial  court  said:  "It  is  immaterial 
and  of  no  consequence  to  the  grantee  that  his 
grantor  may  or  may  not  be  personally  liable 
or  bound  for  the  payment  of  the  mortgage 
debt  •  •  •  The  effect  of  the  reciUl  in 
the  deed  was  to  charge  the  land  with  the 
liens  as  effectually  as  if  Belnap  had  himself 
executed  a  mortgage  of  that  purport"  It  is 
clear  that  the  court  below  considered  merely 
the  assumption  contained  in  the  deed.  Un- 
der such  circumstances  as  are  disclosed  by 
this  record,  how  can  the  majority  say  that 
"the  appellant  should  be  held  liable  to  pay 
the  balance  of  the  debt"  regardless  Of  the 
a.s8umption  in  the  deed. 

In  my  Judgment,  this  is  manifestly  a  case 
where  the  mortgagee  is  not  entitled  to  a 
deficiency  judgment  against  the  vendee,  al- 
though the  latter  accepted  a  deed  with  an  as- 
sumption clause.  The  mortgagee  never  con- 
tracted with  a  view  to  such  additional  secority 
when  he  loaned  his  money.  When  he  made 
his  contract  he  was  satisfied  with  the  security 
which  was  then  offered,  and  which  he  then 
accepted.  He  still  has  the  identical  security, 
which,  so  far  as  appears  from  the  record,  has 
never  been  impaired  by  any  act  of  the  last 
vendor  or  vendee.  He  still  has  the  land,  and. 
aa  the  court  found,  the  personal  liability  of  the 
mortgagor,  for  he  conveyed  simply  subject 
to  the-  mortgage,  without  shifting  the  personal 
obligation;  and,  in  addition  to  all  this.  It  is 
now  said  to  be  equitable  that  he  should  have 
another  and  entirely  independent  security,  tor 
which  he  never  gave  the  slightest  considera- 
tion, coming  from  a  person  of  whom  he  never 
thought  when  he  made  his  contract  possibly 
of  whom  he  had  never  heard,  and  with  wh(HD 
he  bad  no  contractual  relations  whatever. 
This,  too,  without  showing  that  the  mere 
naked  covenant  in  the  deed  was  placed  th»e 
with  the  intention  of  the  vendor,  who  was  a 
stranger,  and  under  no  obligations,  legally  or 
equitably,  to  benefit  him.  While  the  mort- 
gagee, who  does  not  pretend  to  have  a  claim 
against  the  vendor,  and  without  any  consider- 
ation moving  from  him,  thus  receives  the  ad- 
ditional secm^ty,  the  unfortunate  vendee  loses 
not  only  every  dollar  which  he  had  actnally 
paid  the  vendor  and  mortgagee,  and  the  land 
which  he  purchased,  bnt  also,  in  addition 
thereto,  has  a  deficiency  Judgment  entered 
against  him.  My  Brethren  seem  to  have  a 
process  of  reasoning  by  which  they  arrive  at 
and  produce  such  a  result  but  I  aerionsly 
doubt  its  soundness.  This,  In  effect  puts  the 
vendee  in  the  absnrd  position  of  a  guarantor 
of  a  debt  of  the  vendor  which  the  vendor  did 
not  owe,  for  it  is  not  established  that  the 
purpose  of  the  contracting  parties  was  to 
confer,  a  direct  and  Independent  benefit  upmi 
the  mortgagee.  In  whom  neither  of  them  had 
any  interest  and  to  whom  neitiier  of  than 
owed  anything  as  a  personal  obligation.  I 
am  of  the  opinion  that  the  case  oagbt  to  have 
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been  remanded,  with  directions  to  the  court 
below  to  modify  and  set  aside  so  much  of  the 
Judgment  as  directs  the  vendee  to  pay  the  de- 
ficiency, and  therefore  I  dissent 


(23  Mont.  165) 

PHANKUN  ▼.  SCHULTZ  et  al. 

(Supreme  Court  of  Montana.     July  17,  1899.) 

DUILDINO    CONTRACT  —  CONSTRUCTION— PER- 
FORMANCE:—WAIVER  OF  DEFECTS. 

1.  Under  a  bnilding  contract  providing  that 
final  payment  should  be  mude  only  upon  the  pro- 
duction of  satisfactory  proof  that  there  were  no 
clsums  or  liens  against  the-  building,  the  per- 
formance of  the  condition  is  precedent  to  the 
right  of  payment. 

2.  There  Is  not  a  substantial  performance  of  a 
building  contract  entitling  the  builder  to  recov- 
ery of  the  final  payment,  where  there  was  a 
failure  to  plaster  a  portion  of  the  house  and 
build  a  flue  provided  for  in  the  contract. 

3.  That  the  owner  of  a  newly-constructed 
building  refusing  to  accept  the  same  because  not 
completed  according  to  contract  moves  into  the 
building  will  not  operate  as  a  waiver  of  defects 
and  acceptance. 

4.  An  Intention  to  waive  defects  In  the  con- 
struction of  a  building,  and  accept  same  as  a 
compliance  with  the  contract  by  payment  of  a 
portion  of  the  final  installment  on  the  contract, 
will  not  be  inferred,  where  it  Is  not  shown  that 
•payment  was  made  with  linowledge  of  the  de- 
fects. 

Appeal  from  district  court,  SUverbow  coun- 
ty;   William  Clancy,  Judge. 

Action  by  J.  Franklin  against  Mary  Scbultz 
and  Carl  Scbultz.  Judgment  for  defend.onts, 
and  plaintiff  appeals.    Affirmed. 

J.  O.  Bender  and  R.  Alley,  for  appellant. 
Toole,  Bach  &  Toole,  for  respondents. 

PIGOTT,  J.  This  action  was  brought  to 
recover  of  the  defendants  the  sum  of  $497.75, 
claimed  to  be  the  balance  due  to  the  plaintiff 
upon  a  building;  contract  whereby  plaintUT 
undertook  to  erect  and  complete  for  the  de- 
fendants, on  a  lot  owned  by  them  in  Bntte, 
a  two-story  and  basement  brick  house  In 
accordance  with  the  plans  and  specifications, 
and  for  which  the  defendants  promised  to 
pay  to  plaintiff  $2,950.  Elnforcement  of  a 
mechanic's  and  material  man's  lien  for  the 
alleged  balance  was  also  sought.  At  the  con- 
clusion of  the  evidence  in  behalf  of  the  plain- 
tiff, the  court  trying  the  cause  without  a 
jury,  oi-dered  judgment  for  the  defendants, 
and  the  plaintiff  appeals.  The  contract  pro- 
vides that  all  the  work  shall  be  done  and  tbe 
building  completed  in  accordance  with  tbe 
plans  and  specifications,  and  that  the  defend- 
ants shall  make  payments  from  time  to  time 
during  the  progress  of  the  work,  tbe  final 
payment  of  $1,350  to  be  made  "when  the  said 
building  Is  finally  completed  and  accepted  by 
the  said  second  parties,  and  the  said  second 
parties  are  furnished  with  satisfactory  proof 
that  all  claims  against  the  said  building 
have  been  paid  by  the  said  first  party,  and 
that  no  liens  exist  on  the  said  property  for. 
or  on  account  of  the  work  done  thereon  or 
the  material  furnished  in  tbe  erection  of  the 


same."  One  of  tbe  specifications  reqdires 
plastering,  without  reference  to  any  artic- 
ular story  or  room,  and  without  exception 
or  exclusion  of  any  particular  portion  of  the 
building.  The  plans 'call  for  a  chimney  flue 
In  the  east  halt  of  the  basement  In  tbe 
complaint  It  Is  alleged  that  the  plaintiff  com- 
pleted the  building  under,  and  In  all  respects 
fully  complied  with  and  performed  all  the 
conditions  of,  tbe  contract  These  allega- 
tions the  defendants,  by  tbeir  answer,  denied. 
The  evidence  failed  to  show  that  the  defend- 
ants had  been  furnished  with  proof  "that  all 
claims  against  the  said  building"  had  been 
ptiid,  or  that  no  Hens  for  work  or  materials 
existed.  Although  the  plaintiff  by  deposition 
testified  generally,  without  descending  to  de- 
tails, that  he  completed  the  building  as  pro- 
vided for  in  the  contract,  yet  his  witnesses 
made  It  appear,  and  clearly,  that  the  east 
room  of  the  basement,  an  apartment  some 
31  feet  long  by  12  or  13  feet  wide,  adjoining 
tbe  dining  room  and  kitchen,  which  comprise 
tbe  western  part  of  the  basement  was  never 
plastered,  and  that  no  fine  was  ever  built  in 
that  room.  There  was  no  evidence  whatever 
tending  to  disclose  an  imderstandlng  of  tbe 
parties,  or  In  respect  of  the  uses  Intended  to 
be  made  of  this  room,  from  which  the  In- 
ference that  It  need  not  be  plastered  appeared 
or  could  be  deduced.  No  effort  was  made 
by  the  plaintiff  to  show  that  the  particulars 
In  which  the  contract  had  not  been  performed 
were  unimportant  or  that  the  nonperfonn- 
ance  was  the  result  of  mere  oversight; 
nor  what  tbe  cost  of  remedying  the  defects 
or  deviations  would  be.  The  plaintiff  in- 
formed the  defendants  that  tbe  building  was 
completed  according  to  the  plans  and  specifi- 
cations, and  offered  It  to  them  for  tbeir  ac- 
ceptance; but  Ihey  refused  to  accept  it  Tbe 
plaintiff  then  locked  up  the  house,  and  re- 
fused to  tui'n  it  over  to  tbe  defendants,  for 
tbe  reason  that  tbe  last  payment  -bad  not 
been  made;  whereupon  they  entered  tbe 
house  from  the  second-story  window,  and 
asked  the  plaintiff  for  tbe  keys.  He  told 
them  that  he  would  deliver  the  keys  upon 
their  making  tbe  final  payment  This  the 
defendants  refused  to  do;  but  had  keys  made, 
opened  the  doors,  and  took  possession  <rf  the 
bouse. 

1.  No  error  was  committed  in  ordering 
Judgment  for  the  defendants.  The  contract 
specifies  tbe  event  upon  the  happening  of 
which,  and  of  others,  the  last  payment  should 
be  made,  namely,  the  production  of  satisfac- 
tory proof  that  there  were  no  claims  or  Uens 
against  the  building.  This  provision  is  rea- 
sonable, and  one  which,  in  view  of  the  stat- 
utes of  Montana  permitting  direct  Hens  to 
be  filed  by  subcontractors,  ordinary  prudence 
would  suggest  for  the  protection  of  the  owner 
of  tbe  property  about  to  be  Improved.  Tbe 
performance  of  this  condition,  or  its  waiver. 
Is  precedent  to  the  right  of  payment  The-, 
final  installment  will  not  mature  until  tbe 
'condition  shall  have  been  performed. 
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2.  This  is  not  an  action  to  recover  what 
tfle  services  and  materials  were  reasonably 
worth.  It  Is  to  recover  the  agreed  price 
fixed  by  an  express  contract  In  writing. 
The  evidence  does  not  tend  to  prove  a  sub- 
stantial performance  by  the  plaintiff  of  the 
iontract;  nor,  under  the  circumstances,  can 
it  successfully  be  maintained  that  the  fail- 
ure to  plaster,  or  the  omission  to  build  the 
flue,  was  unintentional  or  a  mere  oversight. 
The  plaintiff  may  lawfully  insist  upon  pay- 
ment only  when  the  conditions  on  which 
payment  Is  due  have  been  performed. 
"While  Blight  and  insignificant  imperfections 
or  deviations  may  be  overlooked  on  the 
principle  of  'De  minimis  non  curat  lex,'  the 
conti'act  in  other  respects  must  be  performed 
according  to  its  terms.  When  the  refusal-  to 
proceed  Is  willful,  the  difference  between 
substantial  and  literal  perforn&nce  is  bound- 
ed by  the  line  of  de  minimis.  •  •  •  sub- 
stantial performance  is  not  sufficient  except 
when  it  is  imderstood  as  excluding  only  such 
unsubstantial  differences  as  the  parties  are 
presumed  not  to  have  had  in  contemplation 
when  they  made  the  contract"  Van  Clief  v. 
Van  Vechten,  130  N.  Y.  571,  29  N.  E.  1017. 
But  It  is  argued  that  the  defendants,  by  tak- 
ing iMSsessIon  of  the  building,  waived  any 
further  compliance  on  the  part  of  the  plain- 
tiff with  the  terms  of  the  contract.  We 
thlni:,  however,  there  was  not  sufficient 
proof  of  a  waiver  or  of  an  acceptance  of  the 
building,  as  in  compliance  with  the  contract 
to  have  justified  the  court  in  deciding  the 
cause  for  the  plaintiff.  The  doctrine  ap- 
plicable to  this  subject  finds  dear  expres- 
sion In  the  opinion  of  Judge  Comstock,  In 
the  leading  case  of  Smith  v.  Brady,  17  N. 
Y.  173,  approved  In  Van  Clief  v.  Van  Vech- 
ten, supra.  That  able  judge  said:  "The 
owner  of  the  soil  is  always  in  possession. 
The  builder  has  a  right  to  enter  only  for  the 
special  purpose  of  performing  his  contract. 
Each  material  as  it  is  placed  In  the  work 
becomes  annexed  to  the  soil,  and  thereby  the 
property  of  the  owner.  The  builder  would 
have  no  right  to  remove  the  brick  or  stone 
or  lumber  after  annexation,  even  If  the  em- 
ployer should  unjustifiably  refuse  to  allow 
him  to  proceed  with  the  work.  The  owner, 
from  the  nature  and  necessity  of  the  case, 
takes  the  benefit  of  part  performance,  and, 
therefore,  by  merely  so  doing,  does  not  nec- 
essarily waive  anything  contained  in  the 
.';ontract  To  impute  to  him  a  voluntary 
waiver  of  conditions  precedent  from  the 
mere  use  and  occupation  of  the  building 
erected,  unattended  by  other  circumstances, 
is  unreasonable  and  illogical,  because  he  is 
not  In  a  situation  to  elect  whether  he  wili 
or  will  not  accept  the  benefit  of  an  Imper- 
fect performance.  To  be  enabled  to  stand 
apon  the  contract  he  cannot  reasonably  be 
required  to  tear  down  and  destroy  the  edi- 
ilce  If  he  prefers  it  to  remain.  As  the  erec- 
t-Ion Is  his  by  annexation  to  the  soil,  he  may 
suffer  It  to  stand,  and  there  is  no  rule  of 


law  against  his  using  It  without  prejudice  to 
his  rights.  •  •  •  We  only  say  that  ac- 
cording to  the  settled  law  In  this  state,  the 
plaintiff  cannot  recover  the  payments  which 
by  the  terms  or  true  construction  of  the  con- 
ti-act'are  due  only  on  condition  of  perform- 
ance by  him,  unless  he  can  show  such  per- 
formance,  or  prove  that  it  has  been  waived. 
And  the  law  does  not  adjudge  that. a  mere 
silent  occupation  of  the  building  by  the  own- 
er amounts  to  a  waiver;  nor  does  it  deny  to 
bim  the  right  so  to  occupy,  and  still  insist 
upon  the  contract  The  question  of  waiver 
of  the  condition  precedent  will  always  be  one 
of  intention,  to  he  arrived  at  from  all  the 
circumstances,  including  the  occupancy.  To 
conclude,  there  is.  In  a  Just  view  of  the  ques- 
tion, no  hardship  in  requiring  builders,  like 
an  other  men,  to  perform  their  contracts, 
in  order  to  entitle  themselves  to  payment 
where  the  employer  has  agreed  to  pay  only 
on  that  condition.  It  is  true  that  such  con- 
tracts embrace  a  variety  of  particulars,  and 
that  slight  omissions  and  Inadvertences  may 
sometimes  very  innocently  occur.  These 
should  be  indulgently  regarded,  and  they 
will  be  so  regarded  by  courts  and  juries. 
But  there  can  be  no  injustice  in  imputing  to 
the  contractor  a  knowledge  of  what  his  con- 
tract requires,  nor  in  holding  him  to  a  sub- 
stantial performance.  If  he  has  stipulated 
for  walls  of  a  given  material,  and  with  a 
hard  inside  finish,  he  knows  what  be  is  to 
do,  and  must  perforpi  it.  If  he  has  engaged 
for  a  given  number  and  size  of  windows. 
Joists,  beams,  and  sills,  he  cannot  with  the 
specifications  before  him,  innocently  depart 
from  his  contract  If  he  fails  to  perform 
when  the  requirement  Is  plain,  and  when  he 
can  perform  If  he  will,  he  has  no  right  to 
call  upon  the  courts  to  make  a  new  contract 
for  him;  nor  ought  he  to  complain  if  the 
law  leaves  him  without  remedy."  Anderson 
V.  Todd  (N.  D.)  77  N.  W.  S99,  also  contains 
a  valuable  and  instructive  discussion  of  the 
questions  presented  in  the  case  at  bar.  It 
does  not  appear  that  the  defendants  paid 
any  part  of  the  last  installment  of  the  agreed 
price  with  knowledge  of  the  plalntllTs  fail- 
ure to  comply  with  the  terms  of  the  contract 
under  which  the  wotk.  was  to  be  done.  Tlie 
judgment  is  affirmed.  Let  remittitur  issue 
forthwith.    Affirmed. 

BRANTIiY,  O.  J.,  and  HUNT,  J.,  concur. 


(»  Mont.  l«> 
STATE  v..  BROOKS. 

(Supreme  Court  of  Montana.     July  12,  1899.) 

HOMICIDE  —  INSANITY  —  CHARACTER  —  BVl- 

DENCE— INSTRUCTIONS— NEW  TRIAlr- 

CONDirCT   OF  JURY. 

1.  Where  there  is  no  evidence  showing  that  a 
defendant  charged  with  murder  was  insane,  evi- 
dence of  his  declarations  and  conduct  is  inadmis- 
.sible  to  prove  insanity,  unless  the  purpose  of 
such  evidence  is  disclosed. 
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2.  Bviilence  that  a  defendant  bad  preached  in 
a  chnroh  at;  divers  times  is  inadmissible  to  prove 
his  good  character. 

3.  On  a  murder  trial,  where  instructions  upon 
the  law  of  justifiable  homicide  are  unnecessary, 
it  is  not  error,  that  defendiint  can  complain  of, 
to  give  such  instructions. 

4.  Where  evidence  proved  murder  in  the  first 
degree,  au  instruction  that,  to  ninlie  the  killing 
manslaughter,  it  m»ist  be  done  "upon  the  in- 
stant,— that  is,  at  the  time  the  provocation  is 
given,  and  under  the  influence  of  it,  before  the 
blood  has  hud  time  to  cool,  and  before  the  mind 
has  had  time  to  consider  the  character  and  grav- 
ity of  the  act  about  to  be  done,  and  not  from 
hatred  or  pre-existing  revenge,"  is  not  preju- 
dicial to  defendant. 

0.  It  is  not  error  to  instruct  the  jury  that  a 
homicide  would  not  be  manslaughter,  if  com- 
mitted in  an  unreasonable  fit  of  passion. 

6.  An  instruction  that,  "if  defendant  was  so 
fur  in  possession  of  his  mental  faculties  as  to  be 
capable  of  knowing  that  the  act  of  killing  was 
wroug,  any  mental  defect  which  might  cause 
him  to  more  readily  give  way  to  passion  than  a 
man  ordinarily  reasonable  could  not  be  con- 
sidered," is  not  prejudicial  to  a  defendant  who 
claimed  to  be  insane. 

7.  A  new  trial  will  not  be  granted  for  newly- 
discovered  evidence  which  is  cumulative  merely. 

8;  Where  jurors  in  a  capital  case  agreed  u^on 
a  verdict  of  guilty  on  the  third  ballot,  to  which 
all  agreed  when  polled,  it  will  not  be  set  aside 
because  one  of  them  stated  in  the  jury  room, 
before  the  informal  ballot  was  taken,  that  he 
was  "willing  a  majority  should  rule." 

9.  On  a  trial  for  murder,  it  is  proper  to  charge 
"that,  x-.pon  proof  of  the  commission  of  the  homi- 
cide by  the  defendant,  the  burden  of  proving  cir- 
cumstances of  mitigation  or  excuse  devolves  up- 
on him,  unless  the  proof  on  the  part  of  the  pros- 
ecution tends  to  show  that  the  crime  only 
amounts  to  manslaughter,  or  that  he  was  ex- 
cusable," under  Fen.  Code,  g  2081,  regulating 
the  burden  of  proof  in  such  cases. 

10.  It  is  not  error  to  refuse  to  instruct,  in  a 
capital  rase,  that  defendant  should  be  acquitted 
if  a  fair  preponderance  of  evidence  shows  his  in- 
sanity; the  correct  rule  Ijeing  that  he  is  enti- 
tled to  an  acquittal  where  the  evidence  raises  a 
reasonable  doubt  of  his  sanity  when  the  crime 
was  committed. 

Appeal  from  district  court,  Tellowstone 
county;  C.  H.  Loud,  Judge. 

Defendant,  William  C.  Brooks,  was  con- 
victed of  murder  In  the  first  degree,  and  he 
appeals.    AflSrmed. 

C.  L.  Harris,  for  appellant.  C.  B.  Ndan, 
tor  the  State. 


HUNT,  J.  Defendant,  William  0.  Brooks, 
was  convicted  of  murder  In  the  first  degree, 
for  the  killing  of  Jennie  Brooks.  He  appeals 
from  the  judgment  sentendng  him  to  death, 
and  from  the  order  of  the  district  court  de- 
nying his  motion  for  a  new  trial. 

The  evidence  of  the  state  disclosed  these 
material  facts:  Jennie  Brooks  was  the  wife 
of  the  defendant  The  couple  had  not  lived 
together  for  some  time.  On  November  18, 
1898,  between  4  and  5  o'clock  in  the  after- 
noon, a  cry  of  murder  was  beard  In  the 
neighborhood  where  Mrs.  Brooks  lived.  De- 
fendant was  seen  running,  at  the  time  this 
cry  waa  heard,  across  the  street  after  bis 
wife.  He  fired  a  shot  as  he  got  to  the  gate 
of  the  house  in  which  she  lived,  and  followed 
the  woman  until  they  reached  the  middle  of 


the  street  where  she  stopped,  and  th«y  had 
a  scuffle,  In  which  she  was  down  on  her 
knees  part  of  the  time,  reaching  out  in  the 
direction  of  the  defendant's  hand.  While  In 
this  position  he  pushed  her  back  and  got 
away  from  her,  and  fired  another  shot  at  her, 
asking  her  if  she  was  shot.  She  said  some- 
thing in  a  low  tone,  and  then  ran  away  from 
him  and  fell  dead.  The  defendant  then  fired 
several  shots,  apparently  at  himself,  and,  aft- 
er doing  this,  went  up  to  the  body  of  his  wife, 
lying  on  the  face,  close  to  the  house,  reached 
over  and  looked  at  It,  took  the  revolver,  put 
It  down  to  her  ear  and  fired,  saying,  "Now 
you  are  dead."  Defendant  then  said  he 
would  go  and  give  himself  up,  and  again 
said,  "No,  I  wont;  I'll  just  shoot  myself,"— 
and  again  shot  the  revolver  off,  but,  as  he 
did  so,  dodged  his  head  to  the  side  and 
avoided  the  bullets.  Defendant  then  told 
the  officers  to  come  and  take  him,  and  said 
he  would  give  himself  up,  and  did  so.  Mrs. 
Brooks  had  no  weapon.  Defendant  after 
the  shooting,  told  a  witness  that  It  was  un- 
necessaiT  to  go  through  any  preliminaries; 
that  they  could  just  take  him  out  and  hang 
him,  as  he  was  ready  to  die,— and  handed  a 
bunch  of  keys  to  witness,  telling  him  that 
they  were  the  keys  to  his  place  of  business, 
and  be  desired  that  his  things  should  be  tak- 
en and  sold.  A  boy  named  Charley  Powers, 
who  lived  with  Mrs.  Brooks,  testified  that, 
just  before  the  shooting.  Brooks  went  to  Mrs. 
Brooks'  house,  and  was  standing  there,  hold- 
ing the  bill  of  a  little  live  black  pigeon  in 
his  mouth.  Brooks  at  that  time  asked  his 
wife  what  men  had  been  doing  about  the 
house  about  1  o'clock  on  Tuesday  or  Wednes- 
day night.  Mrs.  Brooks  denied  that  there 
had  been  any  men  about  there  at  that  time, 
and  thereupon  the  defendant  called  her  a 
"big  whore,"  threatened  to  kill  her,  and 
struck  at  her.  She  then  struck  him  with  a 
small  stick,  and  they  had  a  scuffle,  In  which 
Brooks  knocked  her  down  and  shot  off  his 
pistol,  but  missed  her.  This  was  just  before 
the  occurrences  out  of  doors  when  she  was 
killed.  The  substance  of  the  testimony  in 
defendant's  behalf  was  that  he  and  his  wife 
had  quarreled  a  great  deal,  and  that  the 
separation  Just  before  the  killing  was  at  least 
the  third  that  had  occurred  between  them. 
They  had  had  a' quarrel  on  the  evening  of  No- 
vember 14th.  Defendant  himself  did  not  go 
on  the  witness  stand,  and  relied  upon  Insanity 
as  a  defense.  To  sustain  this  plea  he  called 
a  witness  named  Scott,  who  testified:  That 
he  had  known  defendant  for  about  four 
years.  That  he  had  never  paid  much  atten- 
tion to  the  actions,  speech,  appearance,  and 
peculiarities  of  the  defendant  but  that  on 
one  day  defendant  called  witness,  and  want- 
ed him  to  rent  a  church  "down  there."  Wit- 
ness told  him,  "Yes;"  that  If  they  rented  it 
out  In  the  winter,  they  could  make  money 
enough  out  of  it  to  fix  It  up;  that  the  rental 
was  to  be  six  dollars  a  month.  That  defend- 
ant went  off  to  fix  up  the  contract  and  when 
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he  returned  "he  had  It  fixed  up  for  six  dol- 
lars for  six  months.  So  I  told  him:  'You 
must  be  out  of  your  head.  A  man  that  would 
have  sense  would  know  better  than  that' " 
Witness  said  he  did  not  think  that  he  noticed 
anything  peculiar  In  defendant's  action  Just 
prior  to  the  homicide;  that  the  defendant 
was  a  trustee  of  the  African  Church,  and  a 
member  thereof.  This  witness  was  recalled, 
and  gave  the  following  testimony  in  suiq[)ort 
of  the  defendant's  plea  of  Insanity:  "I  testi- 
fied here  this  morning  that  I  was  present  at 
the  colored  church  in  Billings  about  the 
month  of  September,  1898,  at  which  time 
there  was  a  disturbance  came  up  in  the 
church,  and  in  which  Mr.  Brooks  was  one  of 
the  parties  engaged.  After  the  preaching 
was  over,  they  had  a  minister  here,  and  he 
wanted  to  collect  some  money  to  fix  up  the 
church;  and  Mr.  Brooks  drawed  out  a  paper 
there,  and  proceeded  to  the  altar  to  collect 
some  dollar  money  and  Sunday  school-  money 
to  represent  our  church,  and  I  told  him  that 
it  wasn't  necessary  to  do  tliat,  'cause  we  had 
no  church,  we  simply  had  the  building  there, 
and  we  had  no  means,  and  it  was  no  use  to 
send  any  money  away  until  we  got  straight 
on  our  feet  here.  At  that  time  Brooks  got 
excited,  yon  know,  because  he  had  everybody 
up  telling  him  to  beliave  and  sit  down,  or 
else  go  home,— one  of  tbe  two.  In  regard  to 
tils  actions  he  was  like  any  one  else,  I  sup- 
lK>se, — ^when  he  would  get  angry  or  mad  he 
looked  like  he  was  crazy.  I  couldn't  reason 
with  him.  I  went  to  his  home  afterwards 
and  tried  to  reason  with  him,  but  I  couldn't 
do  it.  This  was  about  an  hour  after  the 
disturbance  that  occurred  at  the  church.  He 
would  not  listen  at  that  time  to  us  at  all. 
When  he  gets  mad  he  is  excited.  He  was 
mad  tliat  night.  He  seemed  to  want  to  be 
the  leader  of  our  church,  and  he  also  wants 
to  be  the  leader  of  the  colored  people  of  this 
town.  At  that  time  I  did  not  think  him 
crazy.  He  was  excited  and  strong-headed, 
and  you  could  not  reason  with  him."  Dr. 
J.  H.  RInehart  testified  as  an  expert  on  in- 
sanity. Defendant's  counsel  put  a  long  hy- 
pothetical question  to  him,  based  upon  every 
circumstance  that  could  have  possibly  been 
deduced  from  the  testimony  bearing  at  all 
upon  the  plea  of  insanity,  and  then  asked 
him  this  question:  "Would  you  say  that  this 
question  contained  evidences  of  insanity?" 
The  doctor's  reply  was,  substantially,  that 
there  were  a  great  many  evidences  of  In- 
sanity under  certain  circumstances,  which 
under  other  circumstances  would  hardly  pass 
as  evidences  of  insanity,  and  that  there  were 
quite  a  number  of  things,  in  the  proposition 
put.  Involving  symptoms  of  insanity.  It  so 
happened  that  Dr.  RInehart  was  a  witness 
of  the  homicide  itself,  and  saw  everything 
that  occurred  after  the  defendant  and  bis 
wife  left  the  house.  The  state  called  blm  in 
rebuttal,  and  he  said  that  he  was  not  prepar- 
ed to  say  whether  the  defendant  was  acting 
like  a  crazy  man  or  not;  that  he  was  "plow- 


ing around  there  In  a  terrlMy  excited  condi- 
tion," and  that  while  he  never  had  been 
well  enough  acquainted  with  bini  to  form 
any  opinion  as  to  his  sanity  at  that  time,  yet 
he  had  no  reason  to  think  that  he  was  insane, 
from  his  actions,  because  he  was  not  inti- 
mately enough  acquainted  with  him  to  decide 
whether  he  was  or  not;  that  he  always  con- 
sidered him  a  sane  man,  from  what  he  knew 
of  him,  and  had  no  reason  to  think  for  a 
moment  that  be  was  insane.  Another  wit- 
ness, who  had  known  the  defendant  for  four 
or  five  years,  and  had  seen  him  frequently, 
testified  on  rebuttal  that  be  would  say  that 
defendant  was  a  sane  man,  and  that  at  the 
time  of  the  killing  the  thought  never  entered 
his  head  that  Brooks  was  Insane. 

1.  A  witness  for  the  defense,  who  testi- 
fied that  defendant  and  his  wife  quarreled 
a  great  deal,  was  asked  if  defendant  ever 
stated  to  him  anything  In  relation  to  his  do- 
mestic troubles.  Objection  was  made  on 
the  ground  that  this  was  hearsay  testimony, 
and  the  court  sustained  the  objection,  de- 
fendant preserving  his  exception.  We  see 
no  error  in  the  ruling  of  the  court.  The 
witness  to  whom  this  question  was  put  was 
the  first  called  by  the  defendant.  It  was 
not  stated  to  the  court  that  the  object  of  the 
question  was  to  disclose  the  Insanity  of  the 
defendant,  nor  had  there  been  any  t^er  of 
proof  to  that  effect  up  to  that  time.  The 
relevancy  or  materiality  of  the  question  did 
not  appear  by  the  question  Itself,  On  the 
contrary,  it  appeared  to  call  for  Incompetent 
testimony,  and  the  court  correctly  sustained 
the  objection  at  tbe  time  of  tbe  ruling. 

2.  The  court  declined  to  permit  another 
witness  for  defendant  to  be  asked  if  defend- 
ant ever  delivered  any  discourses  in  the 
African  Church.  The  object  of  this  ques- 
tion defendant's  counsel  stated  to  be  to 
show  that  defendant  "was  a  devoted  Chris- 
tian." We  tbink  that  the  court  properly  ex- 
cluded this  testimony.  Defendant  had  a 
right  to  put  bis  character  in  Issue,  but  it 
was  not  competent  to  prove  good  character 
by  shovring  that  defendant  had  preached  at 
divers  times.  If  the  object  was  to  show  in- 
sanity, that  object  was  not  disclosed  by  the 
question  or  statement  of  counsel. 

3.  This  same  witness  was  asked  what,  U 
anything,  defendant  had  said  to  him  on  tbe 
streets  of  Billings  at  half  past  1  o'clock  on 
the  day  of  the  homicide.  This  was  exclud- 
ed, and  we  think  properly  so,  upon  the 
tn^iund  that  It  apparently  called  for  hearsay 
testimony  In  defendant's  behalf.  If  its  pur- 
pose was  to  show  insanity,  such  purpose 
should  have  been  disclosed. 

4.  .Josephine  Samples,  called  by  defendant, 
after  testifying  that  Brooks  and  his  wife 
quarreled  a  great  deal,  was  asked  If  she 
knew  whether  or  not  defendant  ever  char^ 
ged  his  wife  with  infidelity.  The  court  sus- 
tained an  objection  to  this  question,  and  the 
witness  was  not  allowed  to  answer.  Coun- 
sel for  defendant  did  not  state  to  the  court 
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that  the  object  of  this  question  was  to  prove 
the  Issue  of  Insanity  o£  the  defendant,  nor 
yraa  the  question  put  to  the  witness  as  If 
with  the  object  of  eliciting  evidence  that  the 
defendant  Was  Insane  when  he  killed  his 
virlfe.  Under  the  circumstances,  tlterefore, 
we  do  not  see  how  it  became  material;  but, 
assuming  It  was  a  proper  question  upon  any 
other  Issue,  no  harm  could  have  resulted  to 
defendant,  because  It  appears  by  the  testi- 
mony of  witnesses  for  the  prosecution,  and 
it  was  not  denied,  that  the  defendant  called 
bis  wife  a  "whore"  a  few  minutes  before  he 
killed  her,  and  had  asked  her  who  the  men 
were  that  had  been  In  her  house  at  midnight 
on  several  evenings  before  the  day  of  the 
killing.  Thus  evidence  of  an  assertion  of 
the  Infidelity  of  his  wife,  and  accusations  of 
such  infidelity,  were  before  the  Jury,  and 
were  afterwards  embraced  in  a  hypothetical 
question  put  to  a  physician  called  by  de- 
fendant as  an  expert  on  Insanity.  But,  up 
to  the  point  of  the  ruling  just  adverted  to, 
no  witness  had  testified  that  in  bis  opinion 
defendant  was  of  unsound  mind;  nor  had 
defendant's  connsel  stated  that  the  object 
of  his  Interrogatories  was  to  prove  Insanity. 
While  it  is  clearly  the  right  of  a  man  char- 
ged with  crime  to  plead  Insanity  as  a  de- 
fense, and  in  support  thereof  to  Introduce 
evidence  to  prove  conduct  and  speech  show- 
ing a  diseased  mental  condition,  still  the 
presumption  of  sanity  cannot  be  overcome 
by  the  introduction  of  testimony  wholly  in- 
competent and  Irrelevant  upon  any  issue  ex- 
cept that  of  insanity,  without  first  making  it 
appear  to  the  court,  in  an  offer  of  proof  or 
statement  of  counsel,  that  the  purpose  of 
such  testimony  is  to  rebut  the  legal  pre- 
sumption of  sanity  which  goes  with  the 
state's  prima  facie  case  of  guilt 

5.  The  court  committed  no  error  in  in- 
structing upon  the  law  of  Justifiable  and  ex- 
cusable homicide.  Xot  to  have  done  so 
would  not  have  been  error  in  this  case,  but 
in  doing  80  the  court  only  gave  to  the  Jury 
the  clearest  understanding  of  the  various 
kinds  of  homicide  recognized  by  the  law. 
We  cannot  see  how  this  course  could  have 
confused  the  Jury,  or  been  otherwise  than 
favorable  to  defendant;  for  it  allowed  the 
Jnry  to  consider  defenses,  which,  if  sustain- 
ed on  any  theory,  would  have  been  greatly 
to  defendant's  advantage. 

6.  Defendant  complains  of  the  following 
Instruction:  "If  you  find  that  defendant  is 
guilty  of  an  unlawful  homicide,  but  that  the 
killing  was  done  without  malice  afore- 
thought then  the  defendant  would  be  guilty 
of  the  crime  of  manslaughter  as  defined  In 
these  Instructions;  and  in  this  connection 
you  are  Instructed  that  "heat  of  passion,'  as 
used  in  that  definition  and  In  these  instruc- 
tions, means  a  condition  of  quick  anger  or 
sudden  Injury  engendered  by  some  real  or 
supposed  grievance  suffered  at  the  time,  and 
amounting  to  a  temporary  dethronement  of 
reason,  which  must  be  sutUclent  to  rouse  an 
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Irresistible  and  uncontrollable  passion  In  a 
reasonable  person;  and,  in  order  to  reduce 
an  unlawful  homicide  from  murder  to  man- 
slaughter, the  killing  must  be  done  upon  the 
instant — that  is,  at  the  time  the  provocation 
Is  given,  and  under  the  influence  of  it  be- 
fore the  blood  has  had  time  to  cool,  and  be- 
fore the  mind  has  had  time  to  consider  the 
character  and  gravity  of  the  act  about  to 
be  done,  and  not  from  hatred  or  pre-existing 
revenge.  And  you  are  instructed  that  no 
provocation  by  words  only,  however  oppro- 
brious or  threatening,  will  mitigate  an  in- 
tentional homicide  so  as  to  reduce  it  to  man- 
slaughter. And  it  cannot  be  urged  that  the 
homicide  was  manslaughter  if  yon  find  it 
was  committed  in  an  unreasonable  fit  of  pas- 
sion^ The  law  makes  the  oCTense  man- 
slaughter when  it  is  committed  under  the  in- 
fiuence  of  passion  caused  by  an  Insult  or 
provocation  sufilcient  to  excite  an  irresisti- 
ble passion  in  a  reasonable  person.  If  the 
defendant  was  so  far  in  possession  of  his 
mental  faculties  as  to  be  capable  of  knowing 
that  the  act  of  killing  was  wrong,  any  men- 
tal defect  which  might  cause  him  to  more 
readily  give  way  to  passion  than  a  man  or- 
dinarily reasonable  cannot  be  considered  by 
you  in  this  connection.  To  reduce  the  of- 
fense to  manslaughter,  the  provocation  must 
at  least  be  such  as  would  stir  the  resent- 
ment of  a  reasonable  man." 

Part  of  this  Instruction  is  not  to  be  ap- 
proved of.  It  Is  not  a  very  clear  deflnitiort 
of  heat  of  passion.  State  v.  Sloan,  22  Mont 
— ,  66  Pac.  364.  But  In  many  respects  the 
other  portions  state  rules  of  law  applicable 
generally  to  fundamental  distinctions  between 
manslaughter  and  murder.  Particular  ob- 
jection Is  urged  to  the  use  of  the  language 
which  told  the  Jury  that  to  make  the  killing 
manslaughter,  it  must  be  done  "upon  the  In- 
stant,—that  Is,  at  the  time  the  provocation  is 
given,  and  under  the  influence  of  it,  before 
the  blood  has  bad  time  to  cool,  and  before 
the  mind  has  had  time  to  consider  the  char- 
acter and  gravity  of  the  act  about  to  be 
done,  and  not  from  hatred  or  pre-existing 
revenge."  The  criticism  that  this  language 
makes  the  instruction  ambiguous  is  not  well 
founded.  There  can  be  no  reasonable  mis- 
understanding of  the  principle  announced  by 
it,— that  If  a  man  is  so  aroused  by  a  sufficient 
provocation,  real  or  supposed,  as  to  tempo- 
rarily take  away  his  reason,  and  he  acts  un- 
der the  Impulsive  influence  of  the  moment  by 
killing  a  fellow  being,  he  will  not  be  held  to 
account  for  murder,  but  that  if  there  is  an 
intervening  time,  in  which  his  blood  may 
cool,  and  the  mind  has  had  time  to  consider 
the  fact  that  he  Is  about  to  kill  a  man,  and 
he  acts  by  killing  from  hatred  and  out  of 
revenge,  he  will  be  accounted  guilty  of  mur- 
der, and  not  of  manslaughter.  We  believe 
that  to  be  the  correct  principle. 

It  is  also  said  that  it  was  error  to  say  that 
the  homicide  would  not  be  manslaughter  if 
it  was  committed  in  an  unreasonable  fit  of 
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passion.  Nor  would  it  be.  If,  for  example, 
a  man,  without  provocation  of  any  Idnd, 
works  bimself  into  a  fit  of  passion  over  a 
most  trivial  affair  of  life,  and  in  which  he 
does  not  lose  control  of  his  reason,  and  kills 
another  while  in  such  condition  of  mind,  it  is 
an  unreasonable  fit  of  passion,  and  will  not 
be  sufficient  to  relieve  him  of  guilt  of  murder. 
An  unreasonable  fit  of  passion  is  not  such  a 
one  as  a  reasonable  man  under  like  circum- 
stances would  fall  into  or  act  under.  It  is  a 
condition  of  anger  or  passion  without  reason, 
whether  real  or  believed  to  be  real,  for  Its 
existence.  Such  mental  conrlition  has  but  a 
remote  relation  to  Insanity,  which  confers  ir- 
responsibility; for  it  is  too  plain,  generally, 
and  was  made  plain  by  the  instructions  in 
this  case,  that  if  the  defendant  was  insane 
(that  is,  incapable  of  distinguishing  between 
right  and  wrong  at  the  time  of,  and  with  re- 
spect to,  the  act  which  is  the  subject  of  in- 
quiry), and  If  he  killed  his  wife  while  under 
an  uncontrollable  impulse  which  overrode  rea- 
son and  judgment,  or  obliterated  the  sense  of 
right  and  wrong  as  to  the  killing,  and  de- 
prived the  defendant  of  the  power  of  choos- 
ing between  them,  he  was  not  legally  respon- 
sible, and  must  be  acquitted.  But  the  Im- 
pulse of  a  heat  of  passion  should  not  be  con- 
founded with  a  generally  diseased  mind.  The 
one  reduces  the  grade  of  crime,  thus  presup- 
posing some  responsibility,  while  the  other 
presupposes  mental  Incapacity,  which  exempts 
the  sufferer  from  criminal  punishment  alto- 
gether. The  use  of  the  expression  "dethrone- 
ment of  reason,"  characterizing  the  mental 
condition  necessary  to  be  found  in  order  that 
"heat  of  imssion"  exist,  if  taken  by.  itself, 
might  have  been  too  severe  a  standard  by 
which  to  distinguish  between  murder  and 
manslaughter.  Clarice,  Or.  Law,  p.  167.  Nor 
is  It  necessary  to  extend  the  discussion  into 
the  somewhat  refined  distinction  of  the  law 
of  insanity  which  recognizes  that  a  man  may 
be  Impelled  by  some  sort  of  irresistible  power 
to  kill  another,  knowing  what  he  Is  doing, 
and  knowing  that  it  is  wrong,  and  of  the  con- 
sequences of  the  act;  for  there  was  no  evi- 
dence tending  to  prove  that  this  defendant 
was  In  such  a  condition  of  mind  when  he 
killed  his  wife.  Reverting,  then,  to  the  In- 
struction, it  is  our  opinion  that  the  clause 
which  stated  that  the  temporary  dethrone- 
ment of  reason  must  be  sntllcient  to  rouse  an 
irresistible  and  uncontrollable  passion  In  a 
reasonable  person  was  a  qualifying  one,  speci- 
fying the  extent  to  which  the  dethronement 
of  reason  needs  only  go,  and  so  did  away 
with  the  possibility  of  the  jury's  believing 
that  insanity  amounting  to  a  total  dethrone- 
ment of  reason  must  exist,  to  constitute  heat 
of  passion.  Again,  the  court  emphasizes  its 
meaning  by  subsequently  repeating  that  the 
law  would  make  the  offense  manslaughter  if 
committed  under  the  Infiuence  of  passion 
caused  by  an  insult  or  provocation  sufficient 
to  excite  an  irresistible  passion  in  a  reason- 
<ible  person.    We  therefore  believe  that  there 


was  no  misdirection  to  the  jury  which  waa 
calculated  to  mislead  them  In  respect  to  the 
heat  of  passion.  The  jury  were  not  author- 
ized to  find  that  an  irresistible  passion  might 
ensue  from  words  of  opprobrium,  for  they 
had  been  told  that  no  provocation  by  words 
only,  however  opprobrious  or  threatening, 
would  mitigate  an  intentional  homicide  so  as 
to  reduce  it  to  manslaughter.  Counsel's  er- 
ror in  arguing  to  the  contrary  lies  in  his  In- 
attention to  the  rule  that  the  instructions 
should  be  considered  and  construed  together. 
"A  judge  is  not  supposed  to  give  all  the  law 
to  a  jury  in  one  paragraph  or  In  one  sentence. 
If,  then,  the  whole  charge,  taken  together, 
presents  the  law  applicable  to  the  facts  of  the 
case  correctly,  without  contradiction  or  ma- 
terial omission,  It  must  be  held,  for  all  prac- 
tical purposes,  to  be  correct"  Territory  ▼• 
Hart  7  Mont  489,  17  Pac;  718. 

Objection  is  made  to  that  sentence  of  the 
instruction  which  told  the  jury  that,  If  de- 
fendant was  so  far  in  possession  of  his  mental 
faculties  as  to  be  capable  of  knowing  that 
the  act  of  killing  was  wrong,  any  mental  de- 
fect that  might  cause  him  to  more  readily 
give  way  to  passion,  than  a  man  ordinarily 
reasonable,  could  not  be  considered  by  the 
jury  in  this  connection.  This  was,  in  effect, 
saying  that  though  a  man's  mind  be  defect- 
ive to  an  extent  that  passion  easily  moves 
him,  and  he  gives  way  to  It  much  more  easi- 
ly than  a  reasonable  man  ordinarily  would, 
that  fact  cannot  be  considered,  provided  he 
was  sane  enough  to  know  that  the  act  of 
killing  was  wrong.  This  Is  generally  cor- 
rect, with  relation  to  the  law  of  manslangh- 
ter,  to  which  It  pertained,  and  in  no  respect 
conflicted  with  the  duty  of  the  jury  to  con- 
sider all  the  evidence  before  them  offered 
by  defendant  In  support  of  his  plea  of  insan- 
ity, the  law  of  which  was  elaborately  laid 
down  in  the  charge.  But  under  no  circum- 
stances is  appellant  in  a  position  to  com- 
plain of  this  Instruction,  inasmuch  as  he  has 
been  convicted  of  murder  In  the  first  degree, 
and  inasmuch  as  the  jury  were  very  fully 
and  expressly  charged  that  In  order  to  find 
murder,  they  must  find  that  malice  afore- 
thought existed,  while  the  Instruction  imder 
discussion  was  premised  upon  an  hypothesis 
that  the  killing  was  done  without  malice 
aforethought  but  In  the  heat  of  passion. 
They  were  told  that  the  presence  or  absence 
of  malice  was  to  be  determined  by  them  in 
arriving  at  the  nature  of  the  crime,  and  that. 
If  the  act  of  kiUhig  was  done  with  malice 
aforethought  it  was  murder;  If  without 
malice,  it  was  manslaughter.  There  was  no 
way,  therefore,  for  them  to  have  found  mur- 
der in  the  first  degree  without  first  finding 
malice,  deliberate  and  premeditated,  in  the 
killing;  and,  having  found  malice  afore- 
thought, deliberation  upon  a  lesser  crime, 
which  expressly  excluded  the  existence  of 
malice,  vras  Immaterial,  and  could  not  have 
drawn  them  aside  from  the  law  pertinent 
to  a  malicious  killing.    A.  Jury  In  a  homicide 
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case  will  generally  advance  with  Intelligence, 
and  step  by  step,  In  the  consideration  of  the 
law  given  them.  In  doing  this  they  may  go 
up  or  down  the  grades.  If  they  go  up,  they 
will  be  apt  to  first  determine  whether  the 
killing  was  Tawful  or  imiawful,  as  defined 
by  the  statutes  and  the  charge.  If  lawful, 
they  will  go  no  further;  but.  If  they  agree 
that  it  was  an  unlawful  MUlng,  they  will 
move  up  a  step,  and  determine  whether  there 
was  an  admixture  of  malice  or  not  If  this 
is  answered  "no,"  manslaughter  is  the  crime 
to  be  considered.  But,  if  the  result  of  the 
deliberations  Is  that  malice  In  the  killing 
did  exist,  then  that  tbpre  has  been  murder 
Is  the  conclusion  of  their  finding,  and  they 
must  follow  the  law  bearing  ui)on  a  mall- 
dons  killing,  and  need  not  consider  that  which 
distinctly  eliminates  the  element  of  malice, 
for  it  no  longer  has  relevancy.  Then,  hav- 
ing taken  up  malice  in  Its  bearing  upon  the 
killing,  they  will  advance  to  the  point  of 
deciding  whether  the  killing  was  done  with 
or  without  the  deliberation  and  premedita- 
tion necessary  to  constitute  murder  in  the 
first  degree,  as  distinguished  from  murder 
In  the  second  degree;  and  so  they  will  move 
on  gradually  until  they  may  reach  the  point 
where  every  essential  of  murder  In  the  first 
degree  Is  found  to  exist,  and  decide  that  the 
highest  grade  of  the  crime  is  necessarily 
established  by  the  evidence.  Throughout 
their  deliberations  In  a  case  like  this  there 
also  stands  a  charge  upon  the  question  of 
Insanity,  where  they  are  told  that  their  duty 
Is  to  acquit.  If  they  find  the  prisoner  men- 
tally Irresponsible,  no  matter  bow  shocking 
the  homicide  may  have  been.  From  all  this 
it  seems  to  follow  as  an  Inevitable  proiMsition 
that  where  the  Jury  find  malice  as  it  has  been 
correctly  defined,  and  where  they  have  been 
clearly  told  what  murder  in  its  degrees  Is, 
what  manslaughter  Is,  and  that  they  could 
find  no  murder  without  malice  in  the  killing, 
the  doctrine  of  error  without  prejudice  ob- 
tains, as  applied  to  an  obscure  definition  of 
one  element  of  the  crime  of  manslaughter,— 
the  heat  of  passion.  Particularly  is  this  true 
where,  as  in  this  case,  the  evidence  proved 
marder,  and  not  manslaughter.  There  was 
no  room  for  a  verdict  of  manslaughter.  It 
was  a  killing  in  malice  aforethought,  or  it 
was  the  act  of  an  insane  man.  People  ▼. 
O'Neal,  87  CaL  878,  7  Pac.  790;  State  v. 
Talbott,  73  Mo.  847;  Tbomp.  Trials,  S  2403; 
?tate  T.  Ward,  74  Mo.  253;  State  v.  Kotov- 
sky.  Id.  247;  State  v.  Ellis,  Id.  207;  State  v. 
Brb,  Id.  180;  Kerr,  Horn.  p.  S78. 

Finally,  in  the  light  of  the  fnU  charge 
given  upon  the  law  of  murder  and  man- 
slaughter, the  obscurities  In  the  particular 
charge  upon  an  irresistible  impulse  and  heat 
of  passion  were  not  prejudicial  to  the  rights 
of  the  defendant,  and  the  instruction  com- 
plained of  is  not  a  sufficient  ground  for  re- 
Tersal  of  the  Judgment 

7.  Newly-discovered  evidence  was  also  a 
ground  for  asking  a  new  trial.    This  point 


is  easily  disposed  of  by  saying  that  the  facts 
which  defendant  wished  to  prove  by  his 
newly-discovered  evidence  were  cumulative, 
tending  to  prove  the  allegation  of  mental  in- 
capacity which  became  the  issue  on  the  trial, 
and  In  support  of  which  defendant  had 
called  witnesses  who  testified,  and  were  not 
such  as  to  make  it  clearly  probable  that  a 
different  result  would  follow  another  trial, 
nor  did  it  appear  that  the  testimony  could 
not  have  been  produced  upon  the  former 
trial  by  the  exercise  of  reasonable  diligence. 
In  People  v.  Demasters,  109  CaL  607,  42 
Pac.  236,  the  court  well  said:  "We  can 
tee  no  aJ>nse  of  discretion  on  the  part  of 
the  conrt  below  In  denying  defendant's  mo- 
tion for  a  new  trial,  made  upon  the  ground 
of  newly-discovered  evidence.  As  has  been 
repeatedly  held  by  this  court,  a  motion  for 
a  new  trial  Is  addressed  to  the  sound  le- 
gal discretion  of  the  trial  court;  and  the 
action  of  the  latter  will  not  be  disturbed, 
except  In  an  instance  manifesting  a  clear 
and  unmistakable  abuse  of  such  discre- 
tion. This  rule  is  peculiarly  applicable  to 
an  application  based  upon  the  ground  of 
newly-discovered  evidence,  which  not  only 
Involves  an  enlarged  d,lscretlon  In  the  trial 
court  but  has  never  been  looked  upon 
with  favor,  but  rather  with  distrust  Hob- 
ler  V.  Cole,  49  CaL  250;  Arnold  v.  Skaggs, 
85  Cal.  684.  To  entitle  the  plalntitT  to  a 
new  trial  on  this  ground  it  must  appear, 
among  other  things,  that  the  new  evidence 
be  not  cumulative  merely,  that  It  be  such  as 
to  render  a  different  verdict  reasonably  prob- 
able upon  a  retrial,  and  that  the  evidence 
could  not  with  reasonable  diligence  have  been 
discovered  and  produced  at  the  trlaL  1 
Bayne,  New  Trials  &  App.  f  88." 

8.  Misconduct  of  the  Jury  Is  also  complain- 
ed of.  It  appears  by  the  affidavit  of  A.  O. 
Redding,  foreman  of  the  jury:  That  after 
the  Jury  retired  be  was  selected  as  foreman, 
whereupon  the  jury  proceeded  to  take  an  in- 
formal ballot,  "but  that  before  the  said  bal- 
lot was  taken  one  of  the  twelve  Jurors  then 
and  there  being  in  the  jury  room  suggested 
that  "whatever  two-thirds  of  the  vote  shows, 
that  shall  be  the  verdict.'  That  this  de- 
iwnent  demurred  to  the  suggestion  of  this 
Juror,  whose  name  this  deponent  does  not 
remember,  and  that  affiant  then  and  there 
stated  that  the  verdict  must  be  unanimous, 
all  the  jurors  must  agree.'  After  this,  and 
before  the  ballot  was  taken,  this  said  Juror 
again  stated  that  he  was  willing  that  a 
majority  should  rule.'  That  thereafter  this 
said  Jury  took  this  said  Informal  ballot,  which 
said  ballot  resulted  as  follows:  Ten  ballots 
for  murder  of  the  first  degree,  one  ballot  for 
murder  of  the  second  degree,  and  one  ballot 
for  manslaughter.  That  shortly  thereafter 
the  Jury  took  a  ballot  upon  the  merits  of  the 
case,  which  resulted  as  follows:  Eleven  for 
murder  of  the  first  degree,  and  one  ballot 
in  .these  words,  'Murder  degree;'  and  this 
deponent  says  that  this  said  ballot  was  passed 
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aa  no  ballot,  and  thereafter  the  Jury  took  an- 
other ballot,  which  resulted  as  follows: 
Twelve  for  murder  of  the  first  degree.  And 
further  the  deponent  sayeth  not."  Passing 
the  proposition  that,  on  grounds  of  public 
policy,  a  Juror  will  not  be  allowed  to  impeach 
a  verdict  upon  the  ground  stated  in  the 
affidavit  quoted,  we  agree  that  the  juror 
who  said  he  was  willing  that  a  majority 
should  rule  may  not  have  had  that  deep 
sense  of  responsibility  devolving  upon  him 
which  every  man  ought  to  possess  and  feel 
when  he  weighs  evidence,  and  helps  to  de- 
termine the  question  of  life  or  liberty  of  bis 
fellow  man.  But  the  remark  may  have  lieen 
mere  idle  speech,  and  presumably  it  was; 
for  the  Jury  were  told  that  their  verdict 
must  be  unanimous,  and,  upon  a  poll  had  aft- 
er it  was  read  in  court,  each  answered  that 
the  verdict  rendered  was  his  true  veraict. 
This  court  cannot  indulge  in  the  presumption 
that  a  Juror  violated  his  oath  to  render  a 
true  verdict  according  to  the  evidence,  by 
yielding  his  convictions  to  those  of  a  majority 
of  his  fellows  merely  because  they  outnum- 
bered him.  Every  fair  presumption  is  to  the 
contrary,  and  we  decline  to  hold  otherwise. 
State  V.  Harper,  101  N.  0.  761,  7  S.  B.  730. 

0.  The  court  charged  that  upon  a  trial  for 
murder,  the  commission  of  the  homicide  by 
the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation,  or  that 
Justify  or  excuse  it,  devolves  upon  the  de- 
fendant, unless  the  proof  on  the  part  of  the 
prosecution  tends  to  show  that  the  crime 
only  amounts  to  manslaughter,  or  that  the 
defendant  was  Justifiable  or  excusable.  The 
instruction  is  the  law  as  laid  down  by  section 
2081  of  the  Penal  Code,  and  was  proper  to 
be  given  in  this  case.  The  defendant,' how- 
ever, ought  not  to  complain  of  the  >refusal  to 
instruct,  in  connection  with  this  particular 
charge,  that  defendant  should  be  acquitted  if 
a  fair  preponderance  of  the  evidence  showed 
his  insanity  when  the  crime  was  committed; 
for  the  better-considered  rule  is  that,  to  en- 
title a  defendant  to  an  acquittal  on  the 
ground  of  insanity,  he  is  not  required  to 
overcome  the  presumption  of  sanity  by  a  fair 
preponderance  of  the  evidence,  or  any  great- 
er amount  of  evidence  than  enough  to  raise 
a  reasonable  doubt  whether  at  the  time  of 
the  killing  he  was  "mentally  competent  to  dis- 
tinguish between  right  and  wrong,  or  to  un- 
derstand the  nature  of  the  act  he  was  com- 
mitting." In  the  recent  case  of  Davis  v.  tJ. 
S.,  160  U.  S.  469,  16  Sup.  Ct.  353,  the  supreme 
court  review  the  authorities  upon  the  ques- 
tion of  where  the  "burden  of  proof"  lies  In 
criminal  cases  where  insanity  is  relied  upon 
as  a  defense,  and  Justice  Harlan  says: 
"Strictly  speaking,  the  'burden  of  proof,'  as 
those  words  are  understood  in  criminal  law, 
is  never  upon  the  accused  to  establish  his  in- 
nocence, or  to  disprove  the  facts  necessary 
to  establish  the  crime  for  which  he  is  in- 
dicted. It  is  on  the  prosecution  from  the  be- 
ginning to  the  end  ot  the  trial,  and  Applies 


to  every  element  necessary  to  constitute  the 
crime.  Giving  to  the  prosecution,  where  the 
defense  is  insanity,  the  benefit  in  the  way 
of  proof  of  the  presumption  in  favor  of  san- 
ity, the  vital  question  from  the  time  a  plea 
of  not  guilty  is  entered  until  the  return  of  the 
verdict,  Is  whether,  upon  all  the  evidence,  by 
whatever  side  adduced,  guilt  is  established 
beyond  reasonable  doubt.  If  the  whole  evi- 
dence, including  that  supplied  by  the  pre- 
sumption of  sanity,  does  not  exclude  beyond 
reasonable  doubt  the  hypothesis  of  insanity, 
of  which  some  proof  is  adduced,  the  accused 
is  entitled  to  an  acquittal  of  the  specific  of- 
fense charged.  His  guilt  cannot  be  said  to 
have  been  proved  beyond  a  reasonable  doubt, 
his  will  and  his  acts  cannot  t>e  held  to  have 
Joined  in  perpetrating  the  murder  charged, 
if  the  Jury,  upon  all  the  evidence,  have  a  rea- 
sonable doubt  whether  he  was  legally  capa- 
ble of  committing  crime,  or  (which  is  the 
same  thing)  whether  he  willfully,  deliberate- 
ly, unlawfully,  and  of  malice  aforethought 
took  the  life  of  the  deceased.  As  the  crime  of 
murder  involves  sufficient  capacity  to  distin- 
guish between  right  and  wrong,  the  legal  in- 
terpretation of  every  verdict  of  guilty  as  char- 
ged is  that  the  Jury  believed  from  all  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  ac- 
cused was  guilty,  and  was  therefore  responsi- 
ble crimliuiliy  for  his  acts.  How,  then,  upon 
principle  or  consistently  with  humanity,  can 
a  verdict  of  guilty  be  properly  returned,  if 
the  Jury  entertain  a  reasonable  doubt  as  to 
the  existence  of  a  fact  which  is  essential  to 
guilt,  namely,  the  capacity,  in  law,  of  the  ac- 
cused to  commit  that  crime'/"  The  learned 
Judge  sums  up  the  discussion  by  approving 
of  a  part  of  the  celebrated  charge  of  Justice 
Cox  in  the  Oulteau  Case,  10  Fed.  161,  where 
it  was  said:  "The  crime,  then,  involves 
three  elements,  viz.:  The  killing,  malice,  and 
a  responsible  mind  in  the  murderer.  But, 
after  all  the  evidence  is  in,  if  the  Jury,  while 
bearing  in  mind  both  these  presumptions  that 
I  have  mentioned  (1.  e.  that  the  defendant  is 
Innocent  until  he  is  proved  guilty,  and  that 
be  is  and  was  sane,  nnless  evidence  to  the 
contrary  appears),  and  considering  the  whole 
evidence  in  the  case,  still  entertain  what  is 
called  a  'reasonable  doubt,'  on  any  ground 
(either  as  to  the  killing  or  the  responsible 
condition  of  mind),  whejther  he  is  guilty  of 
the  crime  of  murder,  as  It  has  been  explain- 
ed and  defined,  then  the  rule  is  that  the  de- 
fendant is  entitled  to  the  benefit  of  that 
doubt,  and  to  an  acquittal."  The  true  prin- 
ciple, therefore,  is  that  the  state  must  prove 
guilt  beyond  a  reasonable  doubt,  and  if,  upon 
the  whole  evidence,  no  matter  whether  the 
state  or  defendant  offers  such  evidence,  the 
Jury  have  a  reasonable  doubt  whether,  when 
defendant  killed  the  deceased,  he  was  sane 
or  insane,  it  is  their  duty  to  give  the  defend- 
ant the  benefit  of  the  doubt  and  to  acquit 
him.  And  upon  this  theory  the  Judge  char- 
ged. Hence  he  was  right  in  refusing  the 
Instruction  offered.    We  find  no  error  in  the 
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record,  and  mast  affirm  the  Jndgment  and 
order  appealed  from.    Affirmed. 

BRANTLT,  a  J.,  and  PIGOTT,  J.,  concur. 


(9  Kan.  App.  76) 

BITZER  T.  LEVERTON  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18, 1809.) 

OBSTRUCTIONS  IN  STREETS— REMOVAL  BT 
CITY. 
A  dty   of  the  second   class  has  a  right, 
through  Ite  mayor  and  street  commissioner,  to 
sunmiarily  remove  unnatural  dangerous  obstruc- 
tions from  its  streets  and  public  highways,  with- 
out any  express  authority  therefor  by  an  ordi- 
nance of  such  city. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Brown  county; 
R.  M.  Emery,  Judge. 

Action  by  Adam  Bitzcr  against  George  W. 
Leverton  and  Henry  KlUlon.  Judgment  for 
'defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Ryan  &  Stuart  and  Means  &  Smith,  tar 
plaintiff  in  error.  'Jamea  A.  Clark,  for  de- 
fendants In  em». 

McEIiROT,  J.  This  action  was  brought  by 
Adam  Bitzer,  in  the  district  court  of  Brown 
•county,  against  (Seorge  W.  Leverton  and  Hen- 
ry KlUlon,  to  recover  damages,  in  the  sum  of 
$750,  for  the  wrongful,  unlawful,  willful,  and 
-wanton  destruction  of  property.  The  defend- 
ants answered:  (1)  General  denial;  (2)  that 
they  were  mayor  and  marshal,  respectively, 
«f  the  city  <yt  Horton;  (3)  denied  any  unlaw- 
ful or  wrongful  destruction  of  prc^erty;  (4) 
averred  that  all  acts  done  In  the  premises  were 
performed  by  Leverton,  by  virtue  of  his  of- 
ficial position  as  mayor,  for  the  sole  purpose 
or  removing  obstructions  in  the  public  high- 
way* of  the  city  of  Horton.  A  trial  was  had 
before  the  court  and'  jury.  The  defendant 
KlUlon,  when  jdaintlff  rested,  filed  a  demurrer 
to  the  evidence,  which  was  sustained.  The 
defendant  Leverton  then  Introduced  bis  evi- 
dence. The  trial  resulted  In  a  verdict  for  the 
defendants,  and  Judgment  against  plaintiff  for 
coats.  To  all  of  this  the  plaintiff  excepted, 
and  presents  the  case  to  this  court  for  re- 
view. 

The  city  of  Horton  Is  a  city  of  the  second 
class,  and  High  street  is  one  of  the  public 
highways  of  such  city.  In  1803,  George  W. 
Leverton  was  mayor,  Henry  Killion  marshal, 
and  M.  Nadeau  street  commissioner.  Adam 
Bitzer,  during  the  year  1802,  was  owner  of  lot 
20,  in  block  16,  in  the  city  of  Horton,  situated 
at  the  intersection  of  High  and  Florence 
streets.  In  the  month  of  October  of  that  year 
Bitzer  began  the  erection  of  a  brick  tenement 
house  thereon,  with  a  frontage  of  75  feet  on 
High  street,  and  extending  back  35  feet  on 
Florence  street.  The  east  wall  of  the  build- 
ing was  2  feet  from  the  west  line  of  High 
street.    He  was  constructing  a  cornice  or 


awning,  along  the  H^h  street  front,  the  fall 
length  of  the  building,  6^  feet  in  width, 
which  extended  about  3%  feet  into  the 
street  The  awning  was  10  or  11  feet  high. 
Posts  were  placed  along  the  outer  edge 
to  support  the  superstructure.  The-  city, 
through  Its  officers,  objected  to  the  mainte- 
nance of  the  same  In  the  street,  clabning  that 
it  was  an  obstruction.  About  Jane  10,  1893, 
prior  to  the  completion  of  the  building,  Na- 
deau,  the  street  commissioner,  acting  under  the 
antbority  of  Leverton  as  mayor,  sawed  off  at 
the  street  line,  and  removed,  that  portion  of 
the  awning,  together  With  the  Qwx  or  plat- 
form, and  posts,  which  extended  Into  the 
street  While  this  was  being  done,  Bitser 
procured  a  shotgun,  with  which  he  made 
some  demonstrations^  when  Henry  KlUlon, 
the  marshal,  put  him  under  arrest  There  is 
no  evidence  tending  to  show  that  Killion  in 
any  way  advised,  assisted,  aided,  or  abetted 
In  the  removal  of  the  obstruction.  His  only 
connection,  as  shown  by  the  evidence,  was 
simply  that  he  arrested  Bitzer  when  he  ap- 
peared in  a  threatening  manner  with  a  shot- 
gun. There  Is  a  total  want  of  evidence  to 
connect  Killion  with  the  removal  of  the  strnc- 
ture,  80  as  to  make  him  In  any  manner  liable 
tar  the  acts  done.  It  is  argued  Killion  made 
the  arrest,  and  this  enabled  the  workmen  to 
proceed  in  safety  during  the  absence  of  Bit- 
zer. The  claim  that  the  arrest  of  Bitzer  in 
some  remote  manner  contributed  to  the  ease 
and  comfort  of  the  workmen  in  removing  the 
awning,  and  therefore  the  officer  Is  liable  as 
a  joint  tort  feasor,  is  not  tenable.  It  might 
as  well  be  insisted  that  the  party  who  made 
the  saw  or  hammer  used  by  the  workmen  was 
a  Joint  tort  feasor.  Without  these  Instru- 
ments the  work  could  not  have  been  accom- 
plished with  comfort  and  ease.  The  court 
properly  sustained  the  demurrer. 

The  only  other  question  presented  is,  has 
a  city  of  the  second  class  authority  to  remove 
obstructions  from  its  public  highways,  except 
in  obedience  to  an  ordinance?^  or,  in  other 
words,  has  the  street  commissioner,  in  the 
absence  of  such  ordinance,  acting  under  the 
direction  of  the  mayor,  a  right  sammarlly  to 
remove  obstructions  from  a  public  street? 
The  city  of  Horton  had  no  ordinance  defining 
the  rights,  privileges,  or  duties  of  its  citizens 
in  constructing  awnings  In  or  over  the  streets, 
nor  prohibiting  the  construction  thereof.  The 
awning  in  question  was  in  the  street,— an  ob- 
struction placed  there  without  color  of  au- 
thority. The  plaintiff  In  error  claims  no  right 
or  authority  to  maintain  the  awning  as  con- 
structed, but  insists  that  the  awning  was  In- 
tended to  be,  when  completed,  self-supporting; 
that  he  intended  to  remove  the  posts,  and 
thereby  remove  the  obstruction.  Upon  the 
other  hand,  it  is  contended  that  the  awning 
was  not  self-supporting;  that  posts  were  nec- 
essary to  support  the  structure;  that  it  was 
a  dangerous  obstruction  as  built  or,  if  com- 
pleted, as  proposed,  by  the  removal  of  the 
posts,  that  it  would  remain  a  menace  to  the 
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travellDg  public  and  an  obstruction  to  the 
highway.  There  were  no  special  findings. 
In  order  to  return  a  general  verdict  for  the 
defendant,  it  was  necessary  for  the  jury  to 
find  all  of  these  contentions  against  the  plain- 
tiff In  error  and  In  faror  of  the  defendant 
The  jury  evidently  found  that  the  awning 
was  an  obstruction,  and  unauthorized,  and 
that  It  was  a  menace  to  the  traveling  public. 
The  first  law  of  self-preservation  would  Imply 
the  right  of  a  city  to  remove  obstructions 
fr(.<m  Us  streets  for  which  it  might  be  liable 
If  they  were  permitted  to  remain.  A  city  Is 
liable  to  parties  injured  by  reason  of  unnat- 
ural obstructions  In  its  streets,  whether  pla- 
ced there  by  the  city  or  other  parties.  It 
seems  to  be  more  in  keeping  with  reason 
that  one  should  not  place  awnings  or  ob- 
structions in  the  streets  or  thoroughfares  with- 
out first  procuring  permission,  than  that  such 
obstructions,  when  placed  in  the  streets,  can- 
not be  removed  without  express  authority  of 
an  ordinance.  It  is  not  only  the  right,  but 
the  duty,  of  the  officers  of  a  city  of  the  sec- 
ond class  to  remove  all  unauHiorized,  unnat- 
ural, dangerous  obstructions  from  Its  traveled 
streets.  The  neglect  of  the  ofllcers  to  perform 
such  duty  with  reasonable  diligence  fixes  a 
liability  upon  the  city  for  all  damages  sus- 
tained In  consequence  thereof. 

The  court  committed  no  error  In  giving  or 
refusing  Instructiona  The  Issues  were  fairly 
presented  to  the  jury  in  the  Instructions 
given.  The  motion  for  a  new  trial  was  prop- 
erly overruled.    The  judgment  is  affirmed. 


CITY   OF   HIAWATHA  v.  WARKEN. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, K.  D.    July  18,  18^.) 

COSTS— SBCDRITT— DAMAGES— EVIDENCE. 
The  first  and  second  paragraphs  of  the  syl- 
labus prepared  and  handed  down  in  the  former 
decision  in  this  case  are  adopted.    65  Pac.  484. 
(Syllabus  by-the  Court.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  55  Pac.  484. 

W.  F.  Shale,  City  Atty.,  and  R.  T.  Herrlck, 
or  plaintiff  In  error.  James  Falloon,  for  de- 
.endant  In  error. 

Mcelroy,  J.  This  case  is  now  before  the 
court  upon  a  rehearing.  An  opinion  was 
nanded  down,  and  reported  In  55  Pac.  484, 
reversing  the  judgment  on  account  of  a  sup- 
posed error  In  the  instruction.  Upon  the  ar- 
gument on  rehearing  the  parties  agree  that 
the  court  Instructed  the  jury  upon  the  trial 
as  follows:  "You  are  the  exclusive  judges  of 
all  questions  of  fact,  and  of  the  weight  and 
credibility  of  the  witnesses.  If  you  believe, 
from  the  evidence,  that  any  witness  has  tes- 
tified willfully  and  corruptly  falsely  to  a  ma- 
terial fact,  you  may  disregard  his  entire  evi- 
dence." But  the  Instruction  as  copied  In  the 
case-made,  by  reason  of  a  clerical  error,  read: 


"You  may  disregard  the  entire  evidence." 
The  original  opinion  was  promulgated  relying 
upon  the  absolute  verity  of  the  record  as  set 
out  in  the  case-made.  Therefore  it  was  held 
that,  on  account  of  the  error  appearing  in  the 
instruction  as  copied,  the  judgment  should  be 
reversed,  and  a  new  trial  awarded.  The 
clerical  error  In  the  record  fias  been  corrected. 
The  judgment  heretofore  entered  in  this  case 
will  be  vacated,  and  the  judgment  of  the  trial 
court  will  be  aflirmed. 


(9  Kan.  App.  SO) 
BANK  OF  HIGHLAND  v.  EVANS- 
SNIDER-BUELL  CO. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1809.) 

CHATTEL  MORTQAQE— WHAT  CONSTITOTES. 

1.  An  agreement,  to  constitute  a  valid  verbal 
chattel  mortgage,  must  contain  ali  the  essential 
elements  and  features  of  a  written  mortgage. 

2.  In  the  agreement  proved  there  is  no  con- 
tract that  the  property  should  be  held  or  retain- 
ed by  the  creditor  until  the  amount  of  his  claim 
should  be  paid.  The  contract  does  not  amount 
to  a  mortgage.  It  is  wanting  in  the  essential 
agreement  that  the  title  to  the  property,  or  a 
specific  interest,  should  pass  to  the  creditor,  sub- 
ject to  a  defeasance. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty;  Henry  L.  Alden,  Judge. 

Action  by  the  Bank  of  Highland  against 
the  Evans^Snlder-Buell  (Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Bruno  Hobbs,  for  plaintiff  In  error.  Miller 
&  Morris,  for  defendant  In  error. 

Mcelroy,  j.  This  action  was  commenced 
by  the  plaintiff  in  error,  as  plaintiff.  In  the 
district  court  of  Wyandotte  county,  to  recov- 
er from  the  Evans-Snider-Buell  Company  fl,- 
550,  claimed  as  a  bahince  due  on  a  consign- 
ment of  cattle  sold  by  the  defendant  on  com- 
mission. A  trial  was  had  before  the  court 
and  jury.  The  defendant  Interposed  a  de 
murrer  to  the  plaintiff's  evidence,  which  wa*; 
sustained,  and  Judgment  rendered  lor  de- 
Jendant  for  costs.  The  plaintiff  excited, 
and  presents  the  case  to  this  court  for  re- 
view. 

John  Sparks  and  Ratcliff  Sparks,  In  No- 
vember, 1882,  were  engaged  In  the  cattle 
business,  as  feeders,  as  Sparks  Bros.  The 
plaintiff  was  a  corporation  engaged  In  the 
banking  business  at  Highland,  with  cme  Beel- 
er  as  cashier,  and  the  defendant  a  corpora- 
tion, with  Its  principal  office  at  Kansas  City. 
XCan.,  engaged  In  the  live-stock  commission 
business.  Sparks  Bros,  borrowed  of  the  de- 
fendant 115,000,  for  which  they  executed 
their  notes,  secured  by  a  chattel  mortgage 
upon  600  head  of  cattle.  Al>out  that  date 
Sparks  Bros,  entered  Into  a  contract  with 
the  plaintiff,  whereby  plaintiff  agreed  to  fur- 
nish feed  for  the  cattle  during  the  winter. 
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aad  to  fatten  tbe  same  for  the  market,  and 
to  furnish  money  to  bny  hogs  to  run  with 
tbe  cattle.  The  plaintiff  furnished  money  to 
bay  feed  for  the  cattle,  and  hogs  to  run  with 
t^e  same,  for  which  it  claimed  a  lien  on  the 
cattle,  or  upon  the  proceeds  thereof,  for  the 
amount  so  advanced,  subject,  only,  to  the 
mortgage  of  defendant  In  January,  1893, 
the  bank  demanded  of  Sparks  Bros,  a  pay- 
ment upon  the  feed  bill,  whereupon,  with 
■:he  knowledge  of  the  bank,  they  borrowed 
■51,1500  of  the  Evans-Snider-Buell  Company, 
Cor  which  they  executed  their  note,  which 
.imount  the  defendant  paid  to  the  bank  as 
a  partial  payment  of  the  feed  bill  claimed  by 
it  as  a  lien  against  the  cattle,  and  the  account 
was  credited  with  the  amount.  The  first 
shipment  of  cattle  was  made  to  the  Evans- 
Snlder-Buell  Company  by  Sparks  Bros.  Jan- 
uary 28,  1803,  amounting  to  ?5,288,92,  which 
was  applied  to  the  payment  of  the  $15,000 
aiortgage.  The  second  shipment  was  made 
by  Sparks  Bros.  April  14,  1893;  the  net  pro- 
<7eeds  being  $3,360.11,  which  was  applied  to 
the  payment  of  the  $1,500  note,  with  Interest, 
and  the  remainder  to  the  payment  of  the 
$15,000  note.  On  April  17th  Sparks  Bros, 
made,  another  shipment,  which  amounted  to 
$6,972.18,  which  was  applied  to  the  payment 
of  the  $15,000  note.  This  left  a  balance  due 
of  $1,415.35.  The  accounts  of  sales  were  ren- 
dered Sparks  Bros.,  showing  each  time  the 
state  of  the  account  and  deductions  made. 
On  April  26,  1893,  a  shipment  of  the  remain- 
der of  the  cattle  was  made.  In  the  name  of 
J.  S.  Beeler,  consignor,  to  the  defendant,  the 
net  proceeds  amounting  to  $4,721.25.  After 
deducting  from  the  proceeds  $1,415.36,  the 
amount  due  upon  the  $15,000  mortgage,  the 
balance  of  the  proceeds  was  deposited  in  the 
Metropolitan  National  Bank  to  the  credit  of 
plaintiff. 

The  plaintiff  In  error  contends  that  the 
whole  agreement  with  Sparks  Bros.— that 
they  should  buy  the  cattle;  that  defendant 
should  make  the  loan,  and  taJte  a  chattel 
mortgage,  for  $15,000;  and  that  plalnttfT 
should  advance  money,  and  hold  the  cattle 
and  proceeds  of  their  sale  as  security  for  Its 
advance— was  one  contract,  each  part  depend- 
ant upon  the  other;  that  the  defendant  knevr 
what  Sparks  Bros.'  contract  with  the  bank 
was,  and  that  Its  chattel  mortgage  and  tbe 
unsecured  note  for  $1,500  was  taken  with 
full  knowledge  of  that  agreement;  that  the 
agreement  between  Sparks  Bros,  and  the 
bank  amounted  to  a  verbal  chattel  mortgage. 
The  evidence  does  not  show  a  contract 
amounting  to  .a  verbal  chattel  mortgage  or  a 
lien  of  any  kind  against  the  cattle.  The 
agreement  amounts  simply  to  a  statement  of 
the  sources  from  which  Sparks  Bros,  expect- 
ed to  repay  the  bank.  The  contract,  as  stat- 
ed by  the  parties.  In  substance,  is:  Mr.  Beel- 
er: "Q.  Tou  may  state  vhat  was  said,  and 
what  yon  said,  and  what  he  said.  A.  Rat- 
clfft   Sparks   Bald   he  wanted    money.     He 


wanted  the  Bank  of  Highland  to  furnish 
money  to  buy  com  and  hogs  for  these  cat- 
tle, and  I  told  him  tbe  bank  would  furnish 
this  money,  and  that  I  wanted  as  security 
all  above  the  Evans-Snlder-Bueil  Company 
mortgage,  which  was  $15,000.  Q.  Now  state 
what  he  said  in  answer  to  your  statement 
that  you  wanted  this  security.  A.  Ratclllf 
Sparks  told  me  I  could  have  everything  over 
the  $15,000.  Q.  State  what  be  said.  A.  He 
said  we  should  have  every  dollar  above  $25 
a  head  on  each  steer  as  they  were  shipped 
out"  Ratclift  Sparks:  "Q.  How  was  the 
bank  to  be  secured  and  paid?  A.  Why,  me 
and  Mr.  Beeler  agreed  that,  as  soon  as  this 
first  mortgage  was  paid  off,  I  was  to  put  all 
funds  in  the  bank,— ship  out  all  the  cattle  and 
hogs  and  stuff,  and  place  tbe  funds  In  the 
bank.  I  did  so.  I  put  In  all  these,  except  a 
little  that  I  used  for  expenses."  This  would 
not  constitute  a  valid  mortgage,  if  In  writing. 
An  agreement,  to  constitute  a  valid  oral  mort- 
gage, must  contain  all  the  essential  elements 
and  features  of  a  written  mortgage.  There 
was  no  agreement  that  the  property  should 
be  held  or  retained  by  the  bank  until  the 
amount  of  its  claim  should  be  paid,  as  there 
was  in  the  case  of  Weil  v.  Ryus,  39  Kan.  5&1, 
18  Pac.  524;  nor  was  there  an  agreement 
that  the  title  of  the  property  should  be  held 
by  the  bank  until  its  claim  should  be  paid, 
as  in  the  case  of  Bates  v.  Wlggln,  37  Kan.  44, 
14  Pac.  442.  The  contract  is  wanting  in  the 
essential  agreement  that  the  title  to  the  prop- 
erty, or  a  specific  interest  shall  pass  to  the 
mortgagee,  subject  to  defea^aance  upon  the 
performance  of  conditions.  There  was  no 
apparent  intention  to  create  a  lien  upon  Uie 
property,  but  simply  an  agreement  to  apply 
the  proceeds  to  the  payment  of  the  indebted- 
ness. 

Suppose  we  concede  that  the  plaintiff,  by 
virtue  of  its  agreement,  had  a  lien  upon  the 
cattle,  or  proceeds  thereof;  it  had  agreed 
with  Sparks  Bros,  that  it  would  advance 
money  to  feed  and  carry  the  catUe  in  ques- 
tion until  the  same  should  be  ready  to  mar- 
ket and  that  tbe  defendant's  mortgage  should 
be  paid  first  In  January,  18^,  the  bank 
demanded  of  Sparks  Bros,  a  payment  on 
account  of  tbe  feed  bill.  The  cattle  were  not 
yet  ready  for  market.  Sparks  Bros.,  with 
the  knowledge  of  the  bank,  applied  to  the 
defendant  for,  and  procured,  a  loan  of  $1,- 
500,  upon  their  note,  with  which  to  make  a 
payment  upon  the  feed  bill,  which  amount 
was  paid  upon  a  draft  drawn  by  Beeler, 
cashier,  and  signed  by  Sparks  Bros.,  and 
credited  upon  the  feed  bill  claimed  as  a  lien 
against  tlie  cattle.  If  the  plaintiff  had  a  Ilea 
against  the  cattle  for  the  amount  of  money 
furnished  for  feed,  the  defendant  should  be, 
in  equity,  -  subrogated  to  the  rights  of  tbe 
plaintiff  to  the  extent  of  the  money  so  ad- 
vanced. Crippen  v.  Chappel,  35  Kan.  495,  11 
Pac.  453;  Bowling  v.  Garrett  49  Kan.  521,  SI 
Paa  135.    The  judgment  is  affirmed. 
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HASTINGS  et  al.  ▼.  ROLL  et  al. 

x'Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1889.) 

APPEAL— REVIEW. 
The  finding  and  judgment  of  the  court  in 
a  case  tried  without  a  jury  will  not  be  reversed 
for  erroneous  admission  of  evidence. 

Error  from  district  court,  Doniphan' coun- 
ty; R.  M.  Emery,  Judge. 

Action  by  Frank  Hastings  and  Clara  Israel 
against  William  T.  Roll  and  George  Roll. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    AflBrmed. 

Aicid  Bowers  and  W.  D.  Webb,  for  plain- 
tiffs in  error.  Albert  Perry,  for  defendants 
in  error. 

PER  CURIAM.  This  is  an  action  to  recov- 
er the  possession  of  real  estate,  brought  by 
the  plaintiffs  in  error.  The  case  was  tried  to 
the  court,  and  resulted  in  finding  and  judg- 
ment for  the  defendant.  There  are  no  assign- 
ments of  error  in  the  plaintiffs'  brief.  There 
are  two  contentions  made  therein.  The  first 
is  that  the  court  erroneously  admitted  in  evi- 
dence a  writing  made  by  the  plaintiffs'  Intes- 
tate to  one  of  the  defendants  in  error,  In 
which  the  intestate  acknowledges  receipt  of  a 
partial  payment  on  a  contract  for  the  pur- 
chase of  the  land,  which  is  not  described 
therein.  It  is  stated  In  this  receipt  that  a 
deed  is  to  be  made  on  the  payment  of  an  ad- 
ditional sum  of  money.  Its  admission  in  evl< 
dence  is  objected  to  on  the  ground  that  It  is 
too  Indefinite  and  uncertain  to  constitute  a 
written  contract  for  the  sale  of  land  within 
the  provisiona  of  the  statute  of  frauds  and 
perjurlea  As  we  have  heretofore  had  occa- 
sion to  say,  the  finding  and  judgment  of  the 
court  in  a  case  tried  without  a  jury  will  not 
be  reversed  on  account  of  any  wrongful  ad- 
mission of  evidence.  However,  we  cannot 
say  that  this  paper  was  not  competent  evi- 
dence in  the  case  for  some  purpose,,  although 
insufficient  In  Itself  to  constitute  a  contract 
for  the  sale  of  the  land.  The  other  conten- 
tion is  that  the  evidence  does  not  sustain  the 
finding  and  judgment  of  the  court,  which 
finding  was  a  general  one.  We  are  of  the 
opinion  that  the  record  discloses  evidence  of 
facts  in  relation  to  the  possession  and  valua- 
ble improvements  made  by  the  defendants 
under  the  contract,  which  Is  admitted  by  the 
plaintiffs  to  take  the  case  out  of  the  statute 
of  frauds  and  perjuries.  The  evidence  upon 
the  fact  that  the  plaintiffs'  intestate  put  the 
defendants  into  possession  is  contradictory, 
but  the  finding  of  the  court  determines  it  In 
favor  of  the  defendants.  That  the  defend- 
ants did  make  lasting  and.  valuable  improve- 
ments is  uncontradicted.  That  these  lasting 
and  valuable  improvements  were  made,  and 
the  fact  that  the  plaintiffs'  intestate  put  the 
defendants  In  possession  under  the  contract, 
and  tliat  the  defendants  relied  upon  this  con- 
tract in  making  these  improvements,  there  is 


no  doubt.  The  finding  and  Judgment  of  the 
court  is  sustained  by  the  evidence,  and  is  af- 
firmed. 


HORNER  V.  BARNEY  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  IS,  1899.) 
APPEAL— REVIEW. 
Where  the  ease-made  does  not  contain  the 
pleadings  or  the  evidence,  judgment  will  be  af- 
firmed. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Edgar  F.  Homer  against  J.  A. 
Barney  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afilrmed. 

gulnton  &.  Qmnton,  for  plainUff  in  error. 
R.  B..  Welch  aQd  Keeler  &  Hite,  for  defend- 
ants In  error. 

PER  CURIAM.  The  motion  of  the  defend- 
ants In  error  to  dismiss  this  proceeding  in 
error  for  the  reason  that  the  case-made  was 
not  filed,  sealed,  or  attested  by  the  cleric  of 
the  trial  court  for  more  than  2  years  and  11 
mouths  after  the  rendition  of  the  Judgment 
complained  of  wUl  not  be  considered,  as  a 
careful  examination  of  all  the  record  fails  to 
disclose  anything  upon  which  we  can  predi- 
cate an  examination  upon  its  merits.  There 
is  nothing  therein  contained  which,  by  the 
most  liberal  construction,  can  be  held  to 
show  either  that  It  contains  the  pleadings  up- 
on which  It  was  tried  or  all  the  evidence  sub- 
mitted therein.  It  begins  by  a  recital  that  on 
a  certain  day  "plaintiff  began  his  action  by 
filing  his  petition,  of  which  the  following  is 
a  copy."  Then  follow  a  petition  and  ex- 
hibits. This  Is  followed  by:  "And  thereaft- 
er, to  wit,  on  the  12th  day  of  June,  1895,  the 
defendants  [naming  them]  filed  their  answer 
to  the  petition  of  plaintiff,  of  which  the  fol- 
lowing is  a  copy,"  followed  by  a  copy  of  an 
answer.  "And  thereafter,  on  the  26th  day 
of  February,  1806,  the  defendants  [naming 
them]  filed  their  amended  answer  to  the  peti- 
tion of  plaintiff,  of  which  the  following  is  a 
copy,"  followed  by  a  copy  of  an  amended 
answer.  This  is  followed  without  any  intro- 
duction by  what  purports  to  be  a  copy  of  a 
motion  and  the  action  of  the  court  thereon. 
Then  follows,  without  preface,  what  pur- 
ports to  be  a  demurrer,  and  action  of  the 
court  thereon.  Then  follows.  In  the  same 
manner,  a  reply.    Then   follows   a   recital: 

"Now,  on  this  the day  of ,  1886. 

this  cause  coming  on  for  hearing,  the  follow- 
ing proceedings  were  had,  to  wit."  Then  fo^ 
lows  a  record  of  the  trial  and  the  Introduction 
of  certain  evidence,  but  there  is  nothing  to 
indicate  that  all  the  evidence  admitted  was 
copied  therein,  but  in  many  instances  docu- 
ments were  admitted  in  evidence  followed  by 
"Is  in  words  and  figures  as  follows,  to  wit" 
without  any  copy  following.  It  is  apparent 
that  copies  of  all  the  documents  offered  are 
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not  contained  in  the  record,  and  there  Is  noth- 
ing to  justify  the  presumption  that  all  the 
eridence  of  any  kind  is  contained  therein.  In 
this  condition  of  the  record  it  is  impossible 
to  say  that  reversible  error  was  committed. 
The  Judgment  of  the  district  court  will  be  af- 
firmed. 


(9  Kan.  App.  »3) 

HOMB  INS.  CO.  OF  NEW  YORK  T. 
WAGNBR. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1899.) 

PLEADINOS— AMENDMBNT    AFTER    VERDICT- 
ACTION  ON  FIRE  FOUCT. 
In  an  action  upon  an  insurance  policy  for 
the  loss   sustained  by  the  destruction   of  the 
iJropcrty  insured,  the  defendant  has  a  right  to 
rely  upon  the  allegations  of  the  petition  as  to 
the  value  of  said  property:   and  Where  the  jury 
find  a  verdict  for  a  larger  sum  than  that  war- 
ranted by  tlie  petition  it  is  reversible  error  for 
the   court   after  verdict  to  allow  the  plaintift 
to  amend  bis  allegations  of  value  so  as  to  cover 
the  amount  of  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jefferson  coun- 
ty; Louis  A.  Myers,  Judge. 

Action  by  K  A.  Wagner  against  the  Home 
Insarance  Company  of  New  York.  Judgment 
for  plaintiff.  Defendant  brings  errcM:.  Re- 
versed. 

Fyke,  Yates  &  Fyke  and  J.  O.  Slon^er, 
for  plaintiff  in  error.  Stebbins  &  Evans,  for 
defendant  in  error. 

WELLS,  J.  This  action  was  brought  in 
the  district  court  upon  a  policy  of  insurance 
Issued  by  the  Home  Insurance  Company  to 
Daniel  Focht,  insuring  him  against  loss  by 
fire  to  the  amount  of  |300  on  his  storage 
building  in  the  city  of  Madison,  Kan.,  and 
$1,375  on  baled  hay  therein.  Said  policy 
contained  a  three-fourths  valuation  clause. 
By  the  consent  of  the  Insurance  company 
the  policy  was  assigned  to  E.  A.  Wagner, 
the  plaintiff  herein;  and  afterwards,  within 
the  time  covered  by  the  policy,  the  property 
was  wholly  destroyed  by  Are.  In  the  peti- 
tion the  value  of  the  building  was  alleged  to 
be  over  $300,  and  that  there  was  330  tons 
of  hay,  of  the  value  of  |1,650,  and  that  the 
plaintiff's  interest  therein  was  more  than  the 
Insurance  thereon.  In  answer  to  said  peti- 
tion the  defendant  pleaded  a  violation  of  the 
terms  of  the  policy  by  conveying  an  undivid- 
ed one-half  interest  in  the  property  insured 
to  Mrs.  Hoiderman  and  by  Inciunbering  said 
property  by  chattel  mortgage.  To  this  an- 
swer the  plaintiff  replied  that.  If  he  had  con- 
veyed said  property,  it  was  simply  intended 
as  a  chattel  mortgage  to  secure  the  payment 
of  money,  and  that  defendant,  through  its 
officers  and  agents,  had  knowledge  thereof, 
and  consented  thereto.  Afterwards,  by 
leave  of  court  the  plaintiff  amended  his  pe- 
tition by  making  Daniel  Focht,  the  Madison 
Bank,  and  Charlotte  Hoiderman  defendants 
therein,  and  asking  that  any  interest  they 


may  have  In  said  property  may  be  held  m- 
ferlor  to  plaintiff's,  and  alleging  that  the 
building  destroyed  was  real  estate,  and  ask- 
ing ?lf>0  attorney's  fee  for  collecting  said 
loss.  Charlotte  Hoiderman  answered,  ad- 
mitting that  she  was  the  owner  of  one-half 
of  the  hay  .burned,  and  asking  judgment  for 
one-half  of  the  insurance  thereon.  The  case 
was  tried  to  a  Jury  and  the  court,  and  a 
verdict  returned  for  the  plaintiff  against  the 
defendant  Insurance  company  for  $1,825.75. 
After  said  verdict  was  returned  into  court, 
the  plaintiff  was  allowed,  over  the  defend- 
ant's objection,  to  amend  his  petition  by 
changing  his  allegation  of  the  value  of  the 
building  from  $300  to  $150,  and  of  the  value 
of  the  hay  burned  from  $1,C60  to  $2,727. 
The  verdict  was  then  approved  by  the  court, 
and  judgment  rendered  accordingly.  To  re- 
verse this,  the  matter  Is  brought  to  this  court 
upon  a  petition  In  error  attached  to  a  case- 
made. 

The  defendant  In  error  moves  the  court 
for  an  order  dismissing  these  proceedings  in 
error  for  the  reason  that  there  Is  a  defect  of 
parties  apparent  upon  the  record.  This  mo- 
tion must  be  overruled.  The  verdict  of  the 
jury  amounted  to  a  finding  that  the  other  de- 
fendants had  no  Interest  in  the  matter,  and, 
as  they  took  no  exceptions  to  this,  it  is  bind- 
ing upon  them  and  upon  the  plaintiff. 

There  are  five  allegations  of  error  relied 
upon,  but,  as  the  fifth  Is  founded  upon  the 
other  four,  it  does  not  require  separate  con- 
sideration. The  first  and  second  allegations 
of  eiTor  are  that  the  court  suppressed  the 
so-called  "deposition"  of  Mel  Marquis,  and 
refused  to  grant  a  continuance  to  enable  the 
defendant  to  retake  the  same.  The  instru- 
ment referred  to  was  not  a  deposition  in  any 
statutory  sense  whatever.  It  was  simply  an 
affidavit.  No  motion  to  suppress  was  neces- 
sary. It  could  not  be  read  in  evidence  over 
the  objection  of  the  other  side,  and  no  show- 
ing was  made  which  entitled  the  defendant 
to  a  continuance.  The  third  assignment  of 
error  was  in  giving  and  refusing  Instructions, 
but  the  record  is  not  in  such  condition  as  to 
warrant  a  consideration  of  this  allegation; 
as  it  does  not  appear  that  all  the  instruc- 
tions given  or  refused  are  embodied  therein. 
The  fourth  allegation  of  error  Is  in  allowing 
the  plaintiff,  after  the  verdict,  to  amend  his 
petition  so  as  to  authorize  the  verdict  found. 
Under  the  allegations  of  the  petition  the  most 
that  the. plaintiff  could  recover  was  $1,462.50 
and  interest,  and  the  court  should  have  so 
instructed  the  Jury.  A  party  is  bound  by  the 
allegations  of  his  pleadings,  and  the  oppo- 
site party  has  a  right  to  rely  thereon.  It  is 
true  that  a  trial  court  has  a  broad  discretion 
in  allowing  amendments,  even  after  a  verdict, 
in  furtherance  of  justice,  but  we  cannot  be- 
lieve that  it  would  be  in  furtherance  of  jus- 
tice to  allow  a  party  to  plead  a  value  to  a 
thing  in  controversy  at  such  a  sum  as  the 
other  side  was  willing  to  admit  as  fair  and 
offer  no  evidence  In  relation  thereto,  and 


Digitized  by 


Google 


1050 


57  PACIFIC  REPORTEH. 


CE&n. 


then,  after  It  is  too  late  for  the  opposite 
party  to  contradict  It  by  amendment,  secure 
a  Judgment  toi  more  than  was  claimed  when 
the  trial  was  closed.  The  judgment  of  the 
district  court  is  reversed,  and  a  new  trial 
directed,  unless  the  defendant  In  en-or  shall 
remit  the  sum  of  $229.94  of  said  judgment 


(9  Kan.  App.  96) 

ROCK  ISLAND  IMPLEMENT  CO.  y.  FIRST 
NAT.  BANK  OF  HORTON  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  18,  1899.) 

REPLEVIN— RESCISSION  OP  SALE. 
One  who  seeks  by  replevin  to  rescind  a 
contract  of  sale  of  personal  property,  where  the 
title  and  possession  has  passed  to  the  vendee, 
and  is  voidable  only,  must,  before  bringing  his 
suit,  return  or  offer  to  return  all  benefits  receiv- 
ed by  him  under  the  contract.  He  cannot,  at 
the  same  time,  rescind  the  contract  and  retain  to 
himself  any  benefits  arising  therefrom. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Brown  county; 
R.  M.  Emery,  Judge. 

Action  by  the  Rock  Island  Implement 
Company  against  the  First  National  Bank 
of  Horton  and  James  C.  Swartz.  From  the 
judgment  rendered  the  plaintiff  brings  error. 
Affirmed. 

Plaintiff  in  error  sought  to  recover  from 
defendants  in  error  the  possession  of  per- 
sonal property  sold  and  delivered  by  it  to 
the  defendant  Swartz,  and  by  Swartz  mort- 
gaged to  the  bank,  upon  the  ground  that 
Swartz  obtained  the  property  by  false  and 
fraudulent  representations.  At  the  time  of 
purchase  Swartz  gave  to  plaintiff  two  notes, 
due  at  different  dates,  made  by  himself,  and 
the  note  of  a  third  person,  and  his  check  up- 
on the  bank  for  a  small  sum  of  money.  The 
plaintiff  did  not,  before  bringing  the  suit, 
return  or  offer  to  return  any  part  of  the 
benefits  received  by  it  under  the  contract 
of  sale.  The  court  instructed  the  jury  that 
the  defendants  were  entitled  to  recover  upon 
this  ground.  From  the  judgment  upon  this 
.  verdict  of  the  Jury  the  plaintiff  prosecutes 
error. 

James  A.  Clark  and  James  Falloon,  for 
plaintiff  in  error.  Means  &  Smith,  for  de- 
fendants in  error. 

MAHAN,  P.  J.  The  question,  and  the  only 
question,  presented  in  this  case.  Is  whether 
a  vendor  can  rescind  a  contract  of  the  sale 
of  goods  without  first  offering  to  return  the 
benefits  received  by  him  under  the  contract 
We  are  forced  to  answer  this  question  in 
the  negative,  as  did  the  trial  court.  Counsel 
for  plaintiff  in  error  say  they  recognize 
the  general  rule  to  this  effect,  as  decided  by 
the  supreme  court  in  Cookingham  v.  Dusa, 
41  Kan.  229,  21  Pac.  95;  Manufacturing  Co. 
V.  Moore,  46  Kan.  324,  20  Pac.  703.  They 
contend,  however,  that  there  is  an  exception 
to  the  rule  in  cases  of  replevin  for  goods 


obtained  by  fraud,  where  the  fraad  Is  not 
specifically  pleaded,  and  cite  In  snpport 
thereof  Symns  v.  Benner,  31  Neb.  593,  48 
N.  W.  472,  ColvlUe  V.  Besly,  2  Denio,  139. 
and  Masson  v.  Bovet,  1  Denio,  69.  They 
say,  further,  In  their  brief,  that  the  true  rule 
seems  to  be  that  the  party  defrauded  must 
do  what  he  can  to  place  the  other  in  statu 
quo.  During  the  progress  of  the  trial  plain- 
tiff offered  to  credit  upon  the  notes  the  value 
of  the  property  replevlned,  as  appeared  from 
the  evidence,  at  one  time,  and  at  another 
offered  to  return  one  of  the  notes.  It  will 
be  observed  that  In  both  these  offers  plain- 
tiff sought  to  retain  some  benefit  upon  the 
contract  This  it  could  not  do.  The  law 
seems  to  be  well  settled  that  a  party  having 
a  right  to  rescind  a  voidable  contract  must 
act  promptly,  and  return  whatever  benefits 
he  has  thereunder;  but  It  must  offer  to  re- 
scind in  toto,  and  not  In  part.  No  benefits 
can  be  retained.  The  rescission  goes  upon 
the  theory  that  the  contract  no  longer  has 
any  existence  for  any  purpose.  It  Is  an- 
nulled for  all  purposes.  This  is  the  interpre- 
(ntlon  we  give  to  what  the  supreme  court 
say  in  Neal  v.  Reynolds,  38  Kan.  432,  IG 
Pac.  785.  This  doctrine  is  also  announced 
in  21  Am.  &  Eng.  Enc.  Law,  p.  91,  supported 
by  numerous  authorities.  See,  also,  Id.  pp. 
85-S7,  and  authorities  there  cited  in  the 
notes.  In  support  of  this  conclusion  we  cite 
the  following  additional  authorities:  Wain- 
wrlght  v.  Weske.  82  Cal.  193,  23  Pac.  12: 
Herman  v.  Haffennegger,  54  Cal.  161;  Burge 
v.  Railroad  Co.,  32  Iowa,  108;  Bank  v. 
Groves,  12  How.  58,  59;  Lyon  v.  Bertram. 
20  How.  154,  155;  BenJ.  Sales,  §§  416,  452. 
888,  889.    The  Judgment  is  affirmed. 


(9  Kan.  App.  98) 
HINDMAN  V.  ASKEW  SJVDDLERY  CO. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  18,  1899.) 

CONVERSION— PETITION  —  SUFFICIENCY- EVI- 
DENCE OP  VALtTS— NEW  TRIAL— NEW- 
LY-DISCOVERED EVIDENCE. 

1.  A  petition  in  an  action  for  the  conversiou 
of  personal  property  states  a  cause  of  action 
even  though  it  appear  that  at  the  time  the 
cause  of  action  accrued  a  third  party  held  an 
unsatisfied  prior  mortgage  on  the  property,  by 
which  he  might  have  a  right  of  possession. 

2.  In  such  action,  a  witness  who  had  charge 
of  the  goods  prior  to  the  execution  of  the  mort- 
gage and  the  levy  of  the  execution  thereon,  as- 
sisted in  the  sale  of  the  property,  knew  all  about 
the  stock  of  goods, — its  cost,  value,  and  what 
it  actually  brought  on  the  market, — is  competent 
to  testify  to  the  value  of  the  property. 

3.  A  party  cannot  procure  a  new  trial  upon 
the  ground  of  newly-discovered  evidence  when- 
such  newly-discovered  evidence  is  to  be  found 
in  the  testimony  of  the  witnesses  who  were  uj)- 
on  the  stand  at  the  trial  of  the  case,  where  an 
opportunity  was  given,  but  not  embraced,  to 
procure  such  evidence. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Douglas  county; 
A.  W.  Benson,  Judge. 
Action  by  the  Askew  Saddlery  Company 
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against  L.  W.  Hlndman.    Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Jackson  &  Jackson,  George  J.  Barker,  and 
Louis  C.  Poehler,  for  plaintiff  In  error.  D.  8. 
.\lford  and  F.  J.  Savage,  for  defendant  in  er- 
ror. 

Mcelroy,  J.  This  action  was  brought  by 
the  Askew  Saddlery  Company  against  L.  W.- 
Illndman  for  tbe  conversion  of  a  stock  of  sad- 
dlery and  harness.  A  trial  was  had,  result- 
ing in  a  Judgment  for  the  plaintiff  in  the  sum 
of  $164.24.  A  motion  for  new  trial  was  over- 
ruled. The  defendant,  as  plaintiff  in  error, 
presents  the  case  to  this  court  for  review. 
Tbe  principal  facts,  as  disclosed  by  the  rec- 
ord, are  as  follows:  One  Susie  Sands,  on 
January  7,  1896,  was  engaged  in  the  saddlery 
and  harness  business  unaer  the  name  of  Sands 
&  Co.  at  Lawrence.  On  that  date  she  mort- 
gaged her  stock  of  merchandise  to  various 
parties,  as  follows:  First  mortgage  to  Guy 
Bennett  for  $385.75;  a  second  to  Belle  Sands 
for  $352.16;  third  to  M.  Abemathy  for  $200; 
and  a  fourth  to  Askew  Saddlery  Company, 
Atchison  Saddlery  Company,  and  three  other 
mortgagees,  named,  to  secure  an  aggregate  of 
$1,002.33.  The  Atchison  Saddlery  Company 
refused  to  take  under  the  mortgage.  On  the 
11th  day  of  January,  1806,  the  stock  of  goods 
described  In  all  the  mortgages  was  in  the 
possession  of  H.  S.  Clarke,  as  agent  for  the 
first  three  mortgagees  named.  The  Atchison 
Saddlery  Company  obtained  an  order  of  at- 
tachment in  the  district  court  in  an  action 
then  pending  against  Susie  Sands,  which  was 
levied  by  Hind  man, -the  plaintiff  In  error,  who 
was  sheriff,  upon  a  portion  of  the  mortgaged 
goods  of  the  value  of  $498.06.  The  goods 
were  taken  from  the  possession  of  Clarke  into 
the  possession  of  Hlndman.  He  retained  po» 
session  until  after  the  29th  day  of  January, 
1896,  but  did  not  remove  them  from  the  build- 
ing they  were  In  when  seized.  The  amount 
due  upon  the  fourth  mortgage  to  defendant 
in  error  and  others,  exclusive  of  the  claim  of 
the  Atchison  Saddlery  Company,  was  $365.20, 
and  the  value  of  the  whole  stock  mortgaged 
was  $1,200.  On  the  29th  day  of  January. 
1806,  and  while  the  goods  were  in  possession 
of  Hlndman,  the  defendant  in  error  demand- 
ed possession  of  tbe  same  under  the  fourth 
mortgage,  which  demand  was  refused.  Only 
one  other  of  the  creditors  included  In  the 
fourth  mortgage  took  any  legal  action  against 
the  sheriff.  At  the  time  of  the  rendition  of 
Its  judgment  the  court  gave  these  two  cred- 
itors judgment  for  the  full  value  of  the  goods, 
less  the  Interest  of  the  prior  mortgages  there- 
in, but  at  the  hearing  upon  the  motion  for  a 
new  trial,  with  consent  of  these  creditors, 
modified  the  judgment  by  giving  them  that 
share  of  the  value,  less  the  Interest  of  the 
prior  mortgagees,  that  their  separate  de- 
mands bore  to  the  total  amount  of  the  de- 
mands of  all  the  creditors  secured  by  the 
fourth  mortgage. 


The  questions  presented  by  the  assign- 
ments of  error  are  as  follows: 

That  the  court  erred  in  overruling  the  de- 
fendant's objection  to  the  Introduction  of  evi- 
dence. It  Is  contended  that  tbe  petition  does 
not  state  facts  sufllclent  to  constitute  a  cause 
of  action,  for  the  reasons  that  there  were  at- 
tached cc^les  of  the  three  first  chattel  mort- 
gages, which  show  that  the  Askew  Saddlery 
Company's  mortgage  was  subject  to  that  of 
Bennett,  Sands,  and  Abemathy;  that  the  pe- 
tition to  constitute  a  cause  of  action  should 
state  that  these  prior  mortgages  have  been 
discharged,  otherwise  it  shows  tliat  the  prior 
mortgagees  are  entitled  to  possession  of  tbe 
property  and  not  plaintiff.  That  there  were 
outstanding  mortgages  prior  to  that  of  the 
defendant  in  error  Is  no  defense.  The  plain- 
tiff in  error  was  not  holding  under  either  of 
the  prior  mortgages,  but  held  In  opposition 
to  them.  Bankine  v.  Greer,  38  Kan.  343,  16 
Pac.  680. 

That  the  court  erred  in  admitting  incompe- 
tent testimony.  It  is  here  contended  that 
the  court  erred  in  permitting  one  Sands  to 
testify:  •  "Q.  Will  you  please  state  what  the 
fair  market  value  of  that  stock  of  goods  de- 
scribed in  that  chattel  mortgage  was  at  the 
time  the  order  of  attachment  In  the  Atchison 
Saddlery  case  was  levied  upon  a  portion  of 
that  stock?  (Objected  to  as  Incompetent  and 
Irrelevant)  Ans.  About  $1,400."  The  conten- 
tion made  is  that  thid  testimony  called  for 
the  conclusion  of  an  expert  witness,  and  ho 
proper  foundation  was  laid.  Technically,  the 
objection  made  in  the  trial  court  did  not  pre- 
sent this  question.  It  appears  that  Sands 
had  charge  of  the  goods  prior  to  the  execu- 
tion of  the  mortgages  and  levy  of  the  execu- 
tion thereon;  that  he  afterwards  assisted  to 
sell  the  goods  as  agent  for  the  mortgagees; 
that  he  knew  all  about  the  stock  of  goods,— 
Its  cost,  its  value,  and  what  it  actually 
brought  on  the  market  His  evidence  was  not 
the  opinion  of  an  expert  but  was  based  upon 
actual  facts  within  his  knowledge.  The  tes- 
timony was  competent  and  properly  admit- 
ted. 

That  tbe  court  erred  in  finding  that  tbe 
goods  seized  by  the  sheriff  were  of  the  value 
of  $498.06  at  the  time  of  the  seizure  and 
when  demand  was  made,  and  that  the  value 
of  the  entire  stock  of  goods  was  $1,200.  It 
is  contended  that  there  Is  no  evidence  to 
show  the  value  of  the  goods  seized.  The  ap- 
praisement made  by  the  sheriff  at  the  time 
he  seized  the  goods  was  offered  in  evidence, 
and  Is  prima  facie  evidence  of  value  as 
against  the  sheriff.  The  appraisement  is  not 
copied  In  the  record,  and  we  must  therefore 
presume  that  the  finding  of  fact  is  supported 
by  the  evidence.  The  evidence  as  to  the  val- 
ue of  the  stock  of  goods  Is  conflicting.  Wit- 
nesses place  the  value  at  from  $900  to  $1,400. 
Twelve  hundred  dollars  is  as  likely  the  ac- 
tual value  of  the  goods  as  any  amount  which 
could  be  determined  from  the  evidence.  It 
appears  that  the  goods  sold  for  about  $1,400; 
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the  expense  of  selling  them  something  less 
than  $200.  No  witness  gives  any  definite 
unount  of  expenses  connected  with  the  sell- 
ing of  the  goods.  The  value  as  found  by  the 
trial  court  seems  to  be  a  fair  value  of  the 
goods  ander  the  testimony.  Such  finding  Is 
supported  by  the  evidence,  and,  we  think,  by 
the  weight  of  the  evidence. 

That  the  court  erred  la  rendering  judgment 
against  plalntlfC  hi  error.  Upon  the  findings 
of  fact  the  court  very  properly  rendered  judg- 
ment against  plaintiff  in  error.  He  contends 
that  the  goods  attached  by  him  were  never 
removed  from  the  possession  of  Clarke.  He 
levied  upon  and  took  the  goods  Into  his  pos- 
session January  11,  1896.  He  had  possession 
of  the  same  when  the  defendant  In  error  de- 
manded possession.  What  afterwards  be- 
came of  the  goods  does  not  appear.  The 
court  rendered  judgment  for  the  proportion- 
ate share  only  of  the  value  of  the  properly 
in  excess  of  the  prior  mortgages. 

That  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial.  The  argument  upon  this 
assignment  of  error  is  confined  to  the  ques- 
tion of  newly-discovered  evidence.  Plaintiff 
in  error  relies  upon  two  affidavits  in  support 
of  this  contention.  One  is  the  atiidavit  of  I* 
G.  Poehler,  an  attorney  In  the  case,  who  tes- 
tlfled  that  he  had  a  conversation  with  J.  G. 
Sands,  a  witness;  that  the  witness  stated 
that  he  had  been  mistaken  la  his  testimony 
In  regard  to  the  amount  of  money  left  over 
from  the  proceeds  of  the  stock  after  paying 
the  claims  of  Bennett,  Sands,  and  Abernathy, 
and  the  expenses;  that  the  amount  was  about 
$85,  and  not  $200  or  $300,  as  tesUfled.  Sands 
was  a  witness  upon  the  trial  of  the  case  for 
both  plaintiff  and  defendants.  If  he  testified 
to  the  amount  of  money  left  after  paying  the 
three  mortgages,  we  are  unable  to  find  such 
testimony  in  the  record.  There  were  no  ques- 
tions asked  or  answered  as  to  the  amount  of 
money  realized  for  the  goods  in  excess  of 
these  claims,  nor  was  the  witness  examined 
on  that  question.  He  also  filed  the  affidavit 
of  H.  S.  Clarke,  In  which  he  tesUfles  that 
after  paying  the  claims  of  Bennett,  Sands, 
and  Abernathy,  and  the  expense  of  sale,  there 
remained  in  his  hands  about  $85;  that  be 
had  charge  of  the  sale  of  the  goods;  that  the 
goods  were  sold  for  their  reasonable  market 
value.  This  man  was  also  a  witness.  From 
his  testimony  it  was  apparent  that  he  could 
give  information  upon  the  proposition  If  he 
had  been  questioned,  but  he  was  not  asked 
any  question  tending  to  elicit  this  testimony. 
It  Is  the  duty,  as  well  as  the  privilege,  of  an 
attorney  to  examine  a  witness  upon  the  stand 
so  as  to  elicit  all  the  Information  necessary  to 
establish  the  truth  of  the  matters  in  contro- 
versy known  to  the  witness.  This  privilege 
and  duty  seem  to  have  been  neglected  so  far 
as  these  witnesses  were  concerned.  A  party 
cannot  procure  a  new  trial  upon  the  grounds 
of  newly-discovered  evidence  where  such 
newly-discovered  evidence  is  to  be  found  In 
the  testimony  of  witnesses  who  were  upon 


the  stand  at  the  trial  of  the  cue,  and  an  op- 
portunity given,  but  not  embraced,  to  procure 
such  evidence  at  the  trial.  These  witnesses 
were  each  examined  sufficiently  to  show  that 
they  possessed  the  Information  sufficient  to 
give  testimony  now  sought  to  be  established 
as  newly-discovered  evidence,  yet  they  were 
not  examined  upon  that  particular  proposi- 
tion. This  testimony  is  cumulative.  Both 
parties  Introduced  evidence  upon  the  Issue  In 
the  trial  of  the  case. 

The  motion  for  a  new  trial  was  properly 
overruled.    The  judgment  Is  affirmed. 


GUNN  v.  NEWCOMER. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1809.) 
ACCOUNTING   BY    ADMINISTRATOR— APPBAU 
Where,  on  final  settlement  of  an  estate,  a 
judgment  was  rendered  that  the  admiuistrator 
pay  to  the  heir  a  certain  sum,  the  judgiucut  was 
the  thing  necessary  to  appeal  from,  and  such 
appeal  brings  up  the  whole  matter  for  retriul. 

Error  from  district  court,  Shawnee  coimty; 
Z.  T.  Hazen,  Judge. 

E.  N.  Gunn,  administrator  of  the  estate  of 
Harry  Newcomer,  was,  on  petition  of  Z.  New- 
comer, cited  to  report  From  the  decree  he 
appealed  to  the  district  court,  where  the  ap- 
peal was  dismissed,  and  he  brings  error.  Re- 
versed. 

£.  N.  Gunn,  In  pra  per.  J.  J.  Schenck,  for 
defendant  in  error. 

PER  CURIAM.  On  May  21,  1890,  letters 
of  administration  were  taken  out  of  the  pro- 
bate court  of  Shawnee  county  by  E.  N.  Gunn 
upon  the  estate  of  Harry  Newcomer,  deceas- 
ed. On  May  21,  1805,  the  administrator  was 
notified  to  make  a  report  showing  the  condi- 
tion of  the  estate,  which  he  neglected  to  do. 
Atterwards,  on  July  30,  1893,  he  waa  cited 
to  make  said  report  on  or  before  August  10th. 
Nothing  further  appears  to  liave  been  dime 
until  October  2l8t  when  the  administrator 
filed  his  final  statement  and  asked  to  be  dis- 
charged. The  hearing  upon  this  report  was 
continued  tmtll  December  5th,  when  the  pro- 
bate court  entered  judgment  charging  the 
administrator  with  $2,446.12  received,  and 
credited  him  with  certain  Items  aggregating 
$2,214.60,  leaving  a  balance  of  $232.52.  This 
sum  was  ordered  paid,  together  with  costs. 
Certain  items  of  credit  were  disallowed.  An 
appeal  was  attempted  to  be  taken  to  the  dis- 
trict court.  A  motion  to  dismiss  the  appeal 
was  sustained,  for  the  reason  that  an  appeal 
could  not  be  taken  from  a  separate  item  or 
from  any  number  of  single  items  allowed  or 
refused  to  be  allowed,  but  that  said  appeal 
must  be  taken  from  the  decision  as  a  whole. 
This  decision  is  brought  to  this  court  tor  re- 
view. The  action  from  which  an  appeal  was 
sought  to  be  taken  was  upon  a  final  settle- 
ment of  the  estate,  and  the  judgment  was 
that  the  administrator  pay  to  the  heir  at  law 
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1232.52.  This  was  the  one  thing  necessary 
to  appeal  from,  and  It  was  done  under  the 
sixth  subdivision  of  the  affidavit  for  appeal. 
We  think  the  appeal  Is  good,  and  brought  up 
the  whole  matter  for  a  retrial.  The  judg- 
ment of  the  district  court  Is  reversed,  and 
said  court  directed  to  proceed  and  try  the 
game  upon  Its  merits. 


(8  Kao.  App.  106) 

GUESS  et  al.  v.  LETSON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart 

ment,  B.  D.  July  18,  1899.) 
STATS  OP  EXECUTION— BOND— CONSTRUCTION. 
Sureties  upon  a  bond  cannot  be  held  beyond 
the  strict  letter  of  their  undertaliing,  and  all  am- 
biguities and  uncertainties  should  be  construed 
in  their  favor.  A  bond  filed,  without  an  order  of 
court,  for  the  purpose  of  procuring  a  stay  of 
execution  upon  a  judgment  rendered  in  an  ac- 
tion for  the  recovery  ot  real  estate  and  for  dam- 
ages, which  states  "that  the  above-named  are 
firmly  bound  in  the  sum  of  $400  and  the  rental 
value  of  the  land  in  controversy"  is  a  bond  In 
the  penal  sum  of  $400.  The  words,  "the  rental 
value  ot  the  land  in  controversy,"  have  no  place 
In  the  penalty  of  the  bond.  Such  bond  is  not, 
strictly  speaking,  a  statutory  bond,  but  is  good 
as  a  common-law  bond  to  the  extent  of  the  lia- 
bility of  the  sureties.  The  statute  provides  for 
bonds  with  a  money  penalty  only. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Brown  coimty;  B. 
M.  Emery,  Judge. 

Action  by  William  W.  Letson  against 
Franklin  Guess  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Reversed. 

W.  F.  Guthrie,  for  plaintiffs  In  error.  H. 
M.  Jackson  and  James  Falloon,  for  defendant 
In  error. 

Mcelroy,  J.  This  action  was  brought  by 
William  W.  Letson  against  Franklin  Guess, 
J.  J.  Figley,  Thomas  Stanley,  James  D.  Stan- 
ley, and  H.  W.  Johnson  for  the  recovery  from 
the  defendants,  as  obligors  on  a  bond,  the 
value  of  the  use  of  ceitaln  lands  from  June 
10,  1800,  until  the  27th  day  of  August,  1894. 
A  trial  was  had,  which  resulted  In  Letson  re- 
covering a  Judgment  for  the  value  of  the  use 
of  the  lands,  as  found  by  the -Jury,  In  the  sum 
of  $405.16.  There  was  a  motion  for  new 
trial  filed,  overruled,  and  this  proceeding 
brought  to  reverse  the  judgment  of  the  trial 
court. 

The  principal  facts  out  of  which  this  con- 
troversy arose  are  as  follows:  Letson,  Briggs, 
and  Linn,  on  June  10,  1890,  In  an  action  then 
pending  against  Franklin  Guess  et  al.,  recov- 
ered judgment  as  follows:  "That  the  plain- 
tiff recover  possession  of  said  land  above  de- 
scribed from  the  said  defendants,  and  also  re- 
cover of  and  from  the  said  defendants  the 
sum  of  $180,  their  damages  sustained  by  the 
wrongful  withholding  of  the  possession  there- 
of, and  all  costs  of  suit  herein,  taxed  at  the 

sum   of  $ ,   for   the  recovery   of  which 

land,  and  the  recovery  of  the  damages  so  sus- 
t.ilned  and  costs  of  suit,  let  execution  issue." 


The  trial  court  made  an  ordet  fixing  the 
amount  and  conditions  of  a  boud  to  stay  exe- 
cution upon  the  Judgment  for  120  days,  in 
order  to  permit  the  preparation  of  a  record 
for  review,  but  made  no  order  fixing  the  terms 
of  a  supersedeas  bond.  Guess  prosecuted  pro- 
ceedings by  petition  in  error  in  the  supreme 
court  to  reverse  the  Judgment,  which  was  dis- 
missed without  a  heftring  upon  the  merits. 
He  caused  to  be  executed  and  approved  by 
the  clerk  of  the  district  court,  and  filed  on 
the  8th  day  of  September,  1800,  his  bond,  with 
Figley,  Stanley,  Johnson,  and  Stanley  as  sure- 
ties. In  form  as  follows:  "Bond  for  Stay  of 
Execution.  Know  all  men  by  these  presents, 
that  we,  Franklin  Guess,  J.  J.  Figley,  T.  W. 
Stanley,  as  principal,  and  H.  W.  Johnson,  as 
sureties,  our  heirs  and  executors,  are  firmly 
bound  unto  the  above-named  L.  M.  Briggs, 
W.  W.  Letson,  and  H.  0.  Linn  In  the  sum  of 
four  hundred  dollars  ($400),  and  the  rental 
value  of  the  land  In  controversy,  hereinafter 
described,  and  any  waste  that  may  be  com- 
mitted on  said  land  through  the  fault  of  said 
Franklin  Guess  during  the  continuance  of  this 
bond,  to  the  payment  of  which  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs  and 
executors,  with  this  condition:  Whereas,  the 
said  L.  M.  Briggs,  W.  W.  Letson.  and  H.  C. 
Linn  did,  on  the  10th  day  of  June,  1800,  as 
plaintiffs  m  the  above-entitled  action,  obtain 
judgment  against  the  said  Franklin  Guess.  J. 
J.  Figley,  Thomas  Stanley,  and  Thomas  Smith, 
as  defendants  in  the  above-entitled  action,  in 
the  sum  of  one  hundred  and  eighty  dollars 
($180),  and  the  possession  of  the  north-east 
quarter  of  the  north-east  quarter  of  section  six 
(6),  town  five  (5),  range  seventeen  (17),  In  At- 
chison county,  Kansas,  in  the  above-entitled 
action  in  the  above-entitled  court;  and  where- 
as, the  said  Franklin  Guess  Intends  to  appeal 
from  said  Judgment  to  the  supreme  court  of  the 
state  of  Kansas:  Now,  if  the  said  Franklin 
Guess  fails  to  maintain  bis  said  appeal,  and 
pays  the  said  Judgment,  and  performs  the  con- 
ditions thereof,  and  commits  no  waste  on  the 
said  real  estate,  or  if  the  said  Franklin  Guess 
maintains  his  appeal,  then,  in  either  of  said 
cases,  this  bond  Is  to  be  null  and  void;  other- 
wise, of  full  force  and  effect"  The  defendant 
in  error,  Letson,  succeeded  to  the  rights  of  his 
co-plaintiffs  below,  Briggs  and  Linn,  and  on 
the  10th  day  of  August,  1804,  received  posses- 
sion of  the  land  described  in  the  Judgment.  The 
sureties  on  the  bond  paid  the  money  judgment 
/ind  costs  in  the  sum  of  $324.68,  all  of  which, 
except  80  cents,  was  paid  prior  to  the  com- 
mencement of  this  suit.  It  is  very  difllcult 
to  determine  what  the  parties  to  this  bond 
Intended.  This  bond,  as  all  similar  bonds, 
consists  of  two  parts,— the  penalty  and  the 
condition.  The  penalty  expresses  the  limit  of 
liability,  and  the  condition  states  the  circum- 
stances under  which  a  recovery  may  be  had  to 
the  extent  of  the  liability.  The  words,  "rent- 
al value  of  the  land  In  controversy  hereinafter 
described."  should  be  construed  as  a  condition 
of  the  bond,  to  be  enforced  within  the  limits' 
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of  the  penaltj-  of  $400.  Sureties  are  favorites 
of  the  law.  Ambiguities  and  uncertainties 
sbould  be  resolved  in  their  favor.  They  can- 
not be  held  beyond  the  strict  letter  of  their 
undertaljlng.  Henrle  t.  Buck,  39  Kan.  381, 
18  Pac.  228;  Freeman  v.  Hill,  45  Kan.  435,  26 
Pac.  870;  McCarthy  v.  Holden,  54  Kan.  313, 
38  Pac.  261.  It  is  apparent  that  the  Intention 
of  the  sureties  was  to  obligate  themselves  to 
tlie  extent  of  ?400,  and  it  is  doubtful  if  they 
intended  to  obligate  themselves  beyond  this. 
The  words,  "the  rental  value  of  the  land  In 
controversy,"  have  no  place  in  the  penalty  of 
the  bond.  The  statute  provides  only  for 
bonds,  with  a  money  penalty.  The  bond 
says:  "To  the  payment  of  which  said  sum 
well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs  and  executors,  with  this  condition." 
This  instrument,  as  a  whole,  construed  with 
reference  to  the  statutes,  the  rights  of  sure- 
ties, and  the  language  In  which  the  parties 
bind  themselves,  "to  the  payment  of  which 
said  sum  well  and  truly  to  be  made  we'  bind 
ourselves."  must  be  read  as  a  bond  with  a 
penalty  of  $400,  conditioned  to  pay  and  per- 
form the  conditions  of  the  judgment,  commit 
no  waste,  and  pay  the  rental  value  of  the 
premises  in  controversy  If  the  Judgment  be 
affirmed.  The  sureties  had  paid  $324.68  of  the 
penalty,  and  Judgment  should  have  been  ren- 
dered against  them  only  for  the  difference  be- 
tween that  sum  and  the  penalty  of  the  bond, 
to  wit,  the  sum  of  $75.32.  While  the  bond 
In  question  Is  not  in  all  respects  a  statutory 
bond,  as  a  supersedeas  to  stay  execution  upon 
the  Judgment  as  an  entirety  it  was  sufficient 
to  stay  execution  upon  the  money  Judgment. 
It  is  therefore  supported  by  a  valuable  con- 
sideration. The  bond  is  good  as  a  common- 
law  bond  to  the  extent  of  the  liability  of  the 
parties  named.  No  Judgment  could  be  alter- 
ed against  the  sureties  of  the  bond  upon  the 
pleadings,  admissions,  and  evidence  In  excess 
of  the  amount  of  the  penalty,  less  the  pay- 
ment made  by  them.  The  Judgment  was  ex- 
cessive. The  Judgment  will  be  reversed,  with 
direction  to  the  trial  court  for  further  proceed- 
ings not  Inconsistent  with  the  views  herein 
expressed. 


CHALLISS  V.  WOODBURN  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.    July  18,  1890.) 
APPEAL— DISMISSAL. 
Where  a  judgment  of  reversal  would  neces- 
Knrily  affect  the  interest  of  the  estate  of  an  orig- 
inal  and   necessary   party,   who   has   died   since 
the  judgment,  and  whose  personal  representa- 
tives have  not  been  made  parties,  the  writ  of  er- 
ror will  be  dismissed. 

Error  from  district  court,  Nemaha  county; 
R.  M.  Emery.  Judge. 

Action  by  William  L.  Chaillss  against  John 
A.  Woodburn  and  others.  From  a  Judgment 
of  dismissal,  plaintiff  brings  error.  Dismiss- 
ed. 


J.  M.  Chaillss  and  W.  L.  Bailey,  for  plain- 
tiff in  error.  B.  F.  Hudson,  for  defendants 
In  error  Bldwell. 

PER  CURIAM.  Upon  the  authority  of  In- 
vestment Co.  V.  First  Nat.  Bank,  56  Kan.  50, 
42  Pac.  321,  the  motion  to  dismiss  must  be 
sustained.  The  Judgment  of  reversal  in  this 
case  would  necessarily  affect  the  Interest  of 
the  estate  of  John  Worthy,  who  was  an  origi- 
nal and  necessary  party  in  the  case,  and  who 
has  died  since  the  rendition  of  the  first  Judg- 
ment In  the  case.  This  Judgment  was  re- 
versed by  this  court  (51  Pac.  782),  and  the 
cause  remanded  for  a  new  trial.  No  revivor 
was  bad  in  this  court  or  the  district  court 
against  the  personal  representatives  of  Oie  de- 
ceased. More  than  three  years  have  elapsed 
since  the  death.  No  revivor  could  be  had 
without  the  consent  of  his  representatives. 
The  case  was  dismissed  upon  the  motion  of 
the  surviving  defendants  for  this  reason.  It 
is  this  order  now  sought  to  be  reviewed.  'Bia 
personal  representatives  are  not  made  parties 
to  this  proceeding.  A  reversal  of  the  order 
of  dismissal,  as  we  said  before,  would  nec- 
essarily affect  the  Interests  of  the  estate  of 
John  Worthy,  which  they  represent.  This  be- 
ing so,  we  are  without  Jurisdiction  to  review 
the  same.    The  case  is  dismissed. 


(9  Kan.  App.  Ul) 
BELL  V.  DAT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  IS,  1899.) 

FALSE    IMPRISONMENT— BVIDENCB—WIFB    AS 
WITNESS— NEW   TRIAL— MISCON- 
DUCT OP  PARTIES. 

1.  In  an  action  to  recover  damages  for  false 

imprisonment  and  malicious  prosecution,  wherf 
tliere  is  testimony  from  which  the  jury  may  find 
that  the  officer  malcing  the  arrest  is  the  agent 
of  the  party  making  the  complaint  upon  which 
the  arrest  is  had,  as  well  as  a  deputy  sheriff. 
the  plaintiff  may  show  the  statements  of  the  of- 
ficer at  the  time  of  the  arrest,  tending  to  estab- 
lish the  fact  that  the  prosecution  was  instituted 
for  the  purpose  of  collecting  an  indebtedness  doe 
the  complainant. 

2.  The  wife  is  a  competent  witness  in  behalf 
of  her  husband  'in  regard  to  transactions  in 
which  she  acted  as  his  agent.  Her  agency  may 
be  established  by  the  testimony  of  the  husband. 

3.  Alleged  error  in  excluding  competent  testi- 
mony examined.  Held,  that  the  testimony  was 
properly  excluded  (1)  as  incompetent;  (2)  that 
the  witness  was  asked  to  state  the  ultimate 
questions  to  be  submitted  to  the  jury;  (3)  the 
testimony  was  irrelevant. 

4.  In  order  to  obtain  a  new  trial  for  miscon- 
duct of  the  prevailing  party,  the  alleged  acta  con- 
stituting the  misconduct  must  l>e  sustained  by 
affidavits  showing  the  charge  to  be  true. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Douglas  county; 
Samuel  A.  Hlggs,  Judge. 

Action  by  Robert  Day  against  Olln  Bell. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

McHale  &  Learned,  for  plaintiff  in  error. 
B.  J.  Hortou.  for  defendant  In  error. 
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Mcelroy,  J.  This  action  was  brought  by 
Robert  Day,  defendant  In  error,  against  OUn 
Bell,'  plaintiff  In  error,  to  recover  damages  for 
false  Imprisonment  and  malicious  prosecution. 
A  trial  was  had,  which  resulted  In  a  verdict 
and  judgment  for  the  plaintiff  for  $190.  The 
defendant,  as  plaintiff  in  error,  presents  the 
case  to  this  court  for  review  upon  a  case- 
made.  The  only  questions  presented  for  con- 
sideration by  the  numerous  assignments  are: 

(1)  That  the  court  erred  in  admitting  incom- 
petent. Irrelevant,  and  immaterial  testimony; 

(2)  In  exdudhig  competent  testimony;    (3) 
in  overruling  the  motion   for  a  new  trial. 

•  Day  testified,  over  the  objection  of  plaintiff 
in  error,  that  the  deputy  sheriff,  Glass,  at 
the  time  he  made  the  arrest,  stated  to  him: 
"Q.  What  did  he  say  when  he  came  to  arrest 
yon?  A.  He  told  me  he  had  a  warrant  for 
me,  but  If  I  would  give  him  a  chattel  mort- 
gage on  my  house  furniture,  to  pay  the 
two  back  payments,  he  would  release  me, 
and  I  could  get  the  use  of  it  just  the  same  as 
I  had."  Bell  was  a  vender  of  musical  In- 
Ktruments  at  Lawrence.  Glass  w^as  his 
agent,  and  sold  to  Day  an  organ  for  the  agreed 
price  of  ?100,  for  which  he  executed  eight 
title  notes,  of  $12.50  each.  The  first  one 
of  the  notes  was  paid.  Afterwards,  on  about 
the  1st  day  of  Septemlwr,  189C,  two  of  the 
notes  being  due.  Day  took  the  organ  and  re- 
moved from  Lawrence  to  the  city  of  Topeka. 
On  the  26th  day  of  October  thereafter,  Bell 
procured  a  warrant  for  the  arrest  of  the 
defendant  In  error  upon  the  charge  "that 
Day,  contriving  and  intending  to'  cheat  and 
defraud,  did  then  and  there  unlawfully  and 
fraudulently  talce,  conceal,  and  carry  away 
out  of  the  county  of  Douglas  and  state  of 
Kansas  the  organ  mentioned,  with  Intent  to 
liinder  and  delay  and  defraud  Bell,  contrary 
to  the  statutes."  Glass  was,  at  the  request 
of  Bell,  appointed  deputy  sheriff  to  serve  the 
warrant.  If  he  was  simply  a  deputy  sher- 
iff, without  any  other  relation  existing  with, 
the  complainant  than  that  of  an  officer  to 
execute  the  writ,  his  statement  made  at  the 
time  of  the  arrest  would  not  be  competent 
evidence.  There  was  some  competent  testi- 
mony from  which  the  Jury  might  find  that 
Glass  was  the  agent  of  Bell  in  all  the  trans- 
actions. 'Glass  was  a  general  salesman  for 
Bell,  who  sold  the  organ,  took  the  notes  In 
question,  and,  when  due,  tried  to  collect  them. 
When  the  prosecution  of  Day  was  under  con- 
sideration, he  first  saw  the  county  attorney. 
He  was  present  when  the  complaint  was 
made;  was  deputized  to  serve  the  warrant. 
It  appears  to  have  been  conceded  that  he 
was  agent,  salesman,  and  collector.  While 
the  statements.  If  made  by  an  officer  without 
other  authority  than  to  serve  process,  would 
be  Incompetent,  under  the  relations  existing 
bet-ween  the  parties,  as  disclosed,  they  were 
competent  and  properly  admitted  in  evidence. 
Mary  Day,  the  wife  of  the  defendant  In  er- 
ror, was  permitted,  over  objection,  to  testify 
that  she  informed  Bell,  a  few  days  previous 


to  removing  to  Topeka,  that  the  family  con- 
templated such  removal,  that  they  were  un- 
able to  pay  for  the  organ,  and  that  he  should 
come  and  take  the  Instrument,  If  be  desired. 
The  husband  or  wife  Is  competent  to  tes- 
tify, where  such  party  Is  the  agent  of  the 
other.  It  very  clearly  appears  that  Mrs.  Day 
was  the  agent  of  her  husband  for  the  pur- 
Xtose  of  making  this  communication.  It  Is 
contended  that  the  agency  cannot  be  proved 
by  the  testimony  of  the  husband,  for  the 
reason  that  he  cannot  be  permitted  to  tes- 
tify to  communications  between  himself  and 
wife  during  the  marital  relation.  It  appears 
to  us  that  these  declarations  are  not  within 
the  rule;  that,  where  a  husband  merely  di- 
rects or  authorizes  his  wife  to  act  as  his 
agent  for  a  specific  purpose,  he  may  be  per- 
mitted to  so  testify.  The  testimony  was 
properly  admitted. 

Did  the  court  err  In  excluding  competent 
testimony?  This  contention  is  based  upon 
the  action  of  the  court  in  refusing  to  permit 
the  plaintiff  in  error.  Bell,  to  answer  two 
questions  as  follows:  "Q.  Now,  I  will  ask 
you  if,  in  all  these  matters.  Including  your 
search  for  this  man,  your  search  for  the  in- 
strument, your  statement  to  me,  your  state- 
ment to  the  county  attorney,  and  In  making 
and  filing  of  this  complaint,  whether  or  not 
you  acted  in  good  faith.  Q.  I  will  ask  you 
to  state  if,  in  this  transaction,  you  acted 
maliciously."  These  questions  were  Improp- 
er. They  call  for  the  witness  to  answer  the 
nltimate  questions  to  be  submitted  to  the 
Jury.  In  the  action  at  bar,  in  order  for  the 
plaintiff  to  recover,  the  Jury  must,'  among 
other  things,  find  that  the  prosecution  com- 
plained of  was  commenced  through  malice, 
and  that  it  was  instituted  without  probable 
cause. 

The  court  refused  to  permit  the  plaintiff  in 
error  to  show  that  Day,  about  the  time  of 
his  removal,  purchased  a  gasoline  stove  of 

one ,  In  the  city  of  Lawrence,  for  which 

he  executed  title  notes;  that  he  took  the 
stove  with  him  to  the  city  of  Topeka  with- 
out Informing  the  vendor.  This  transaction 
had  nothing  to  do  with  the  case  on  trial, 
even  If  he  had  committed  an  offense  similar 
In  character.  The  Jury  were  not  concerned 
as  to  this  matter.  It  could  only  serve  to  in- 
cumber the  record  and  lead  to  confusion. 
The  testimony  was  properly  excluded. 

It  is  contended  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  on  ac- 
count of  misconduct  of  the  prevailing  party. 
The  misconduct  relied  upon  is  that  the  at- 
torney for  Day,  In  his  opening  statement,  and 
also  In  his  closing  argument  of  the  case, 
made  certain  alleged  Improper,  unauthorized, 
prejudicial  remarks  to  the  Jury.  The  re- 
marks of  counsel  in  his  opening  address  to 
the  Jury  seem  to  have  been  proper,— at  least, 
they  are  not  seriously  objectionable.  The 
attorney  declared  his  Intention  to  prove  cer- 
tain matters  which  were  excluded  from  the 
Jury.    Yet  the   statements   appear   to   have 
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been  made  In  good  faith.  In  bis  dosing  ar- 
gument he  said:  "Mr.  McHale  Is  a  collect- 
ing lawyer,  and  lie  sometimes  goes  to  great 
lengths.  Look  at  the  conspiracy.  Mr.  Bell 
goes  to  Mr.  McHale,  and  asks,  'How  can  I 
collect  these  notes  of  Day?'  McHale  tells 
him  to  'go  up  to  the  justice  of  the  peace,  and 
get  out  a  warrant,  a-  1  put  It  In  the  hands  of 
your  man  Glass,  and  have  him  get  a  good 
chattel  mortgage,  and  you  will  get  your  mon- 
ey.' "  This  statement  was  unsupported  by 
the  testimony,  and  should  not  have  been 
made.  It  Is  an  abuse  of  the  privileges  of  an 
attorney  to  make  such  unauthorized  state- 
ments. l*e  matter  Is  not  presented  to  this 
court  In  such  a  manner  as  to  Justify  a  re- 
versal of  the  judgment  of  the  trial  court  for 
that  reason.  'While  one  of  the  grounds  al- 
leged In  the  motion  for  a  new  trial  was  mis- 
conduct of  the  plaintiff.  It  Is  not  supported 
by  affidavit.  The  statute  prescribes  that,  to 
obtain  a  new  trial  for  misconduct  of  the  pre- 
vailing party,  the  matters  must  be  sustained 
by  afUdavits  showing  the  alleged  charge  to 
be  true.  Gen.  St.  1897,  S{  316,  319;  Rail- 
road Co.  V.  Rowan,  55  Kan.  287,  39  Pac.  1010. 

It  Is  also  contended  that  the  verdict  Is  con- 
trary to  law,  being  informal.  It  reads: 
"We,  the  Jury  in  the  above-entitled  action, 
find  for  the  plaintiff,  and  assess  his  damages 
for  the  false  Imprisonment  alleged  In  the 
lietltion  at  the  sum  of  $100,  and  assess  his 
damages  for  malicious  prosecution  alleged  In 
the  petition  at  the  sum  of  $90."  It  is  evi- 
dent from  this  verdict  that  the  Jury  assessed 
the  plaintiff's  damages  at  the  sum  of  $190. 
The  from  of  the  verdict  Is  Immaterial,  so 
long  as  the  Intention  of  the  Jury  Is  discern- 
ible from  the  language  used.  If  the  verdict 
is  informal,  of  course,  it  Is  the  duty  of  the 
trial  court  to  require  the  Jury  to  make  it 
more  formal  before  receiving  It  But  how 
does  this  Informal  verdict  affect  the  rights 
of  the  plaintiff  in  error?  This  man  Day  was 
arrested  upon  an  losuftlcient  charge  and  com- 
plaint. Glass,  the  salesman  and  agent,  was 
appointed  special  deputy  for  the  purpose  of 
making  the  arrest,  and  It  appears  that  he 
sought  to  collect  the  money  first.  When 
this  failed,  he  made  the  arrest,  and  Day  was 
imprisoned.  It  was  a  useless  prosecution, 
as  no  crime  had  been  pommitted.  The  plain- 
tiff In  error  fared  very  well  at  the  hands  of 
the  Jury.  One  hundred  and  ninety  dollars  Is 
not  an  excessive  Judgment,  under  the  cir- 
cumstances. 

There  was  no  substantial  error  committed 
by  the  trial  court    The  judgment  Is  affirmed. 


CI  Kan.  App.  123) 

CHAIN  T.  BROOKS  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18, 1800.) 

RECORD  ON  APPEAL. 
Where  a  case  is  prosecuted  in  this  court  by 
petition  in  error  upon  a  case-made,  to  which  is 


attached  a  certificate  reading:  "The  above  and 
foregoing  is  all  the  testimony  offered  and  reject- 
ed upon  the  trial  of  the  said  motion,"— and  the 
reconl  does  not  purport  to  contain  all  the  plead- 
ings, motions,  evidence,  orders,  and  proceedings 
In  the  trial  court,  nor  sufficient  thereof  to  pre- 
sent any  question  to  this  court  the  record  is 
wholly  insufflcient,  and  the  petition  in  error 
should  be  dismissed. 
(Syllabus  by  the  Court) 

Eirror  from  district  court;  Atchison  county; 
W.  T.  Bland,  Judge. 

Action  by  Elizabeth  P.  Chain  against  Ro»> 
coe  Brooks  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    DIsmlsaed. 

J.  T.  Allensworth,  for  plaintiff  In  error.  0. 
D.  Walker  and  J.  L.  Berry,  for  defendants  in 
error. 

McKLROY,  J.  This  action  was  instituted 
In  the  district  court  of  Atchison  county  by 
Elizabeth  P.  Chain  to  enjoin  Roscoe  Brooks, 
Charles  Young,  and  Joseph  Sloan,  as  officers 
of  school  district  No.  44,  Atchison  county,  and 
each  of  said  parties  as  individuals,  from  re- 
moving a  school  house  to  another  locatioa 
wlth'ln  the  district.  The  plaintiff  filed  her 
verified  petlUon  August  19,  1887.  Thereafter, 
on  the  same  date,  she  presented  the  petition, 
together  with  an  affidavit  showing  the  absence 
of  the  district  Judge  from  the  county,  to  the 
probate  Judge,  who  issued  a  temporary  re- 
straining order,  and  required  notice  of  the 
application  for  temporary  injunction  to  be 
served,  and  set  the  hearing  for  the  21st  of  Au- 
gust, 1807..  At  the  time  fixed  for  the  hearing 
the  parties  appeared,  and,  after  a  full  hearing, 
the  temporary  Injunction  was  allowed,  upon 
the  plaintiff  giving  a  statutory  bond  in  the 
sum  of  $1,000,  which  was  filed  and  approved. 
Thereafter,  on  August  31st,  and  before  answer 
day,  the  plaintiff  filed  her  amended  petition, 
duly  verified.  Upon  the  same  day  the  defend- 
ants filed  with  the  district  Judge  their  motion 
to  dissolve  the  temporary  injunction,  which 
was  heard  by  the  district  Judge  at  chambere, 
and  Judgment  rendered  dissolving  the  tempo- 
rary Injunction,  to  all  of  which  the  plaintiff 
objected  and  excepted.  The  plalntifTs  motion 
for  a  new  trial  was  overruled,  to  which  abtt 
excepted,  and  presents  the  case  to  this  court 
for  review. 

The  defendants  In  error  object  to' the  con- 
sideration of  the  case  for  Insufficiency.  The 
case  Is  presented  to  this  court  by  petition  in 
error,  and  what  purports  to  be  a  case-made. 
An  examination  of  the  case-made,  however, 
discloses  that  the  same  does  not  purport  to 
contain  all  of  the  pleadings,  motions,  evidence, 
orders,  and  proceedings  In  the  court  below. 
Dor  sufficient  thereof  to  present  any  question 
to  this  court,  nor  Is  there  any  certificate  at- 
tached showing  what  it  docs  contain.  The 
only  certificate  contained  In  the  record  reads: 
"I'he  above  and  foregoing  is  all  the  testimony 
offered  and  rejected  upon  the  trial  of  the  said 
motion."  The  record  Is  wholly  insufflcient  to 
present  any  questions  to  this  cotnrt  for  review. 
The  petition  In  error  la  dismissed. 
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McCDRDY  et  al.  t.  CITY  OF  LAWRENCE 

et  al. 
(Ooait  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1809.) 
INJUNCTION— WHEN    REFUSED. 
An  injunction  will  not  be  granted  where  all 
things   sought   to   be  prevented   have   actually 
been  done. 

Error  from  district  court,  Douglaa  county; 
A.  W.  Benson,  Judge. 

Suit  by  W.  S.  McCurdy  and  others  against 
tbe  city  of  Lawrence  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

McHale  &  Leamard  and  Charles  Chadwlck, 
for  plaintiffs  In  error.  W.  C.  Spangler,  for 
defendants  In  error. 

PER  CURIAM.  This  action  was  original- 
ly brought  in  the  district  court  of  Douglas 
county  to  restrain  the  defendants  from  build- 
ing certain  curbing  and  guttering  In  the  city 
of  Lawrence,  and  from  levying  and  assessing 
taxes  against  the  property  of  plaintiffs  to  pay 
therefor,  and  from  contracting,  paying,  or  Is- 
suing warrants,  bonds,  or  other  obligations  In 
payment  therefor.  A  temporary  injunction 
was  refused,  and  at  the  final  hearing  a  per- 
petual Injunction  was  denied.  From  this 
Judgment  error  Is  brought  to  this  court. 

At  the  final  hearing  of  the  case  in  the  dis- 
trict court  it  appears  that  all  the  things  sought 
to  be  prevented  by  said  action  had  actually 
been  done.  As  said  by  the  supreme  court  In 
City  of  Alma  t.  Loehr,  42  Kan.  368,  22  Pac. 
424:  "The  exclusive  functl(m  of  a  writ  of 
injunction  is  to  afford  only  preventive  relief. 
It  is  powerless  to  correct  wrongs  or  injuries 
already  committed."  The  judgment  of  the 
district  court  is  affirmed. 


WEIL  v.  POOCH. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1899.) 
APPBAL—JURISOICTION— DISMISSAIi. 
Where  there  is  nothing  in  the  record   to 
show  the  amount  in  controversy  to  exceed  flOO, 
the  appeal  will  be  dismissed. 

Error  from  district  court,  Douglas  coun- 
ty;   Samuel  A.  Riggs,  Judge. 

Action  by  G.  E.  Well  against  Henrlch  Pooch. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Dismissed. 

Louis  C.  Poehler,  for  plaintiff  in  error. 
O.  6.  Richards  and  McHale  &  Leamard,  for 
defendant  in  error. 

PER  CURIAM.  This  case  Is  before  us  at 
tUs  time  on  a  motion  to  dismiss.  This  ac- 
tion was  brought  In  the  district  court  by 
the  plaintiff  in  error  filing  a  petition  set- 
ting up  substantially  that  the  plaintiff  and 
defendant  rented  some  land  of  a  third  party 
for  1300  per  year;  that  said  land  by  mutual 
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agreement  was  divided,  each  taking  one-half 
and  agreeing  to  pay  one-half  the  rent;  that 
afterwards  the  defendant,  claiming  that  the 
plaintiff  was  his  tenant  and  that  he  was 
about  to  remove  the  crops,  attached  the 
same  under  the  landlord's  and  tenant's  act, 
after  which  said  parties  entered  into  a  stlpu- 
,Iation  by  which  the  attached  property  was 
turned  over  to  the  defendant  herein,  who 
should  have  the  same  marketed,  and  retain 
?150  as  rent,  together  with  certain  expenses 
and  costs.  After  this  the  attachment  pro- 
ceedings were  dismissed,  this  action  was 
brought,  and  a  receiver  was  appointed,  who 
took  charge  of  the  property  in  dispute,  and 
sold  the  same  on  the  order  of  the  court,  and 
realized  therefrom  $253.94,  out  of  which  the 
receiver  was  allowed  $20.S3  as  expenses,  and 
$26  for  his  services,  leaving  in  his  hands 
$208.31.  From  this,  under  the  stipulation, 
the  plaintiff  was  entitled  to  at  least  $150, 
which  would  only  leave  $58.31  to  be  con- 
tested for.  The  Indorsement  in  the  preecipe 
and  on  the  summons  was  for  equitable  relief, 
the  appointment  of  a  receiver,  and  for  dam- 
ages In  the  sum  of  $92.  There  Is  nothing 
In  the  record  by  which  It  appears  that  the 
amount  or  value  in  controversy  exceeds  $100. 
The  motion  to  dismiss  will  be  sustained,  and 
this  proceeding  In  error  Is  dismissed. 


CONnXENTAL  INS.  CO.  OF  CITY  OF 
NEW  YORK  T.  MAXWELL  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  18,  1899.) 

NEW    TRIAL— TIME    OP    FILING    MOTION— AP- 
PEAL—DISMISSAL— PACTS  NOT  SHOWN 
BY  RECORD— BVIDBNCB. 

1.  Where  the  verdict  was  returned  on  April 
20th,  and  the  motion  for  new  trial  filed  on  May 
1st,  the  motion  was  filed  within  three  days  aft- 
er verdict. 

2.  Where  the  record  fails  to  show  that  the 
court  was  still  In  session  when  the  motion  for 
new  trial  was  made,  a  motion  to  dismiss  will 
not  be  sustained  for  that  reason  alone,  as  there 
may  be  questions  involved  in  which  no  motion 
for  a  new  trial  is  necessary  in  order  to  entitle 
them  to  an  examination  on  appeal. 

3.  Where  the  case  itself  does  not  contain  the 
evidence  of  the  service  of  a  notice  of  the  time 
and  place  when  it  would  be  presented  to  the 
judge  for  signing  and  settlement,  extrinsic  evi- 
dence is  admissible  to  supply  the  omission.    • 

Error  from  district  court,  Atchison  county; 
W.  T.  Bland,  Judge. 

Action  by  the  Continental  Insurance  Com- 
pany of  the  City  of  New  York  against  Frank 
Maxwell,  Florence  H.  Stumpff,  Otta  Rice. 
Mary  Stumpff,  Toby  J.  Maxwell,  and  Cora 
Binkley.  There  was  a  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  On  motion 
to  dismiss.    Motion  overruled. 

W.  L.  Bailey,  for  plaintiff  In  error.  C.  D. 
Walker,  J.  L.  Berry,  and  J.  T.  Allensworth, 
for  defendants  In  error. 

PER  CURIAM.  This  case  Is  before  us  at 
this  time  on  a  motion  to  dismiss  only.    The 
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grounds  for  the  motion  are:  (1)  Because  tiie 
motion  for  a  new  trial  was  not  filed  witbln 
three  days  after  verdict  and  judgment,  and 
at  the  same  term  at  which  the  Judgment  was 
rendered;  (2)  because  the  record  does  not 
contain  any  proper  certificate  of  the  district 
judge  settling  the  case-made;  (3)  because  no 
notice  of  the  time  and  place  of  settling  the 
case-made  attached  to  the  petition  in  error 
was  given  defendants  in  error,  and  they  did 
not  waive  the  same.  The  verdict  of  the 
jury  was  returned  on  April  29th,  and  the 
motion  for  a  new-  trial  was  filed  on  May  1st. 
This  was  within  three  days,  but  we  have 
been  cited  to  no  place  In  the  record,  and 
have  been  able  to  find  none,  where  It  ap- 
pears, even  by  Inference,  that  the  court  was 
still  In  session.  However,  the  motion  to  dis- 
miss will  not  now  be  sustained  for  that  rea- 
son, as  there  may  be  questions  involved  in 
which  no  motion  for  a  new  trial  Is  neces- 
sary in  order  to  entitie  them  to  an  examina- 
tion here.  Upon  the  second  objection  we 
would  say  that  the  certificate  contains  all 
that  Is  required,  and  more.  It  Is  sufficient. 
Under  the  third  objection  it  is  admitted  that 
the  case  Itself  does  not  contain  the  evidence 
of  the  service  of  a  notice  of  the  time  and 
place  when  it  would  be  presented  to  the 
judge  for  signing  and  settlement,  and  the 
only  question  Is,  may  extrinsic  evidence  sup- 
ply this  omission?  Both  this  court  and  the 
supreme  court  have  held  this  admissible. 
See  Boser  v.  Bank,  56  Kan.  129,  42  Pac.  341. 
The  motion  to  dismiss  will  be  overruled. 


STEPHENS  T.  GARDNER  CREAMERY  CO. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  18,  1899.) 

APPEAL  — POWER  OP  APPELLATE  COURT- 
RULE  OF  COURT— NUISANCE^ADMISSIBILITT 
OP  EVIDENCE— OPINION  EVIDENCE— TRIAL- 
RIGHT  TO  HAVE  JURY  ANSWER  QUESTIONS. 

1.  Where  there  is  some  evidence  to  sustain  the 
verdict,  the  action  of  the  trial  court  in  refusing 
a  new  trial  will  not  be  disturbed. 

2.  A  specification  of  error  touching  the  compe- 
tency of  witnesses  does  not  go  to  the  admissibil- 
ity of  evidence,  and  does  not  come  within  the 
rule  of  the  court  requiring  quotation  of  the  evi- 
dence in  the  assignments  of  error  in  the  brief. 

3.  In  an  action  to  recover  damages  caused  by 
a  nuisance,  admission  of  evidence  of  witnesses 
in  regard  to  the  value  of  the  property  before 
and  after  the  nuisance  is  error,  where  they  state 
that  they  can  only  guess  at  the  same. 

4.  In  an  action  to  recover  damages  to  proper- 
ty by  the  maintenance  of  a  creamery,  compari- 
sons with  respect  to  the  operations  of  defend- 
ant's creamery  and  other  creameries  are  inad- 
missible. 

5.  In  an  action  to  recover  damages  to  proper- 
ty occasioned  by  a  nuisance,  evidence  of  state- 
ments made  by  plaintiff's  husband  is  inadmis- 
sible. 

6.  In  an  action  to  recover  damages  to  prop- 
erty occasioned  by  the  maintenance  of  a  cream- 
ery, evidence  that  plaintiff  had  made  no  objec- 
tion to  the  building  of  the  creamery,  or  the  pond 
in  connection  therewith,  is  inadmissible. 

7.  In  an  action  to  recover  damages  to  prop- 
erty occasioned  by  the  maintenance  of  a  cream- 
ery, the  admission  of  evidence  of  witnesses  as 


to  whether,  in  their  opinion,  the  stench  arising 
from  the  creamery  would  penetrate  as  far  a* 
plaintiff's  house,  is  error,  there  being  no  question 
of  science  or  skill  involved  in  the  fact. 

8.  It  is  error  for  the  court  to  refuse,  on  re- 
quest of  iHaintiff,  to  require  the  jury  to  answer 
material  questions  presented  by  plaintiff. 

Error  from  district  court,  Johnson  county; 
John  T.  Burris,  Judge. 

Action  by  Mary  J.  Stephens  against  the 
Gardner  Creamery  Company  to  recover  dam- 
ages to  her  residence  occasioned  by  the  con- 
struction and  maintenance  of  a  creamery  In 
such  manner  as  to  constitute  a  private  nui- 
sance. There  was  a  Judgment  for  defend- 
ant, and  plalntifC  brings  error.    Reversed. 

A.  Smith  Devenney,  for  plaintiff  in  error. 
Ogg  &  Scott,  for  defendant  In  error. 

PER  CURIAM.  It  is  objected  by  the  de- 
fendant In  error  that  the  court  ought  not  to 
consider  the  merits  of  this  case,  because 
counsel  for  the  plaintiff  in  error  has  not 
complied  with  the  rules  of  the  court  regard- 
ing his  brief,  and,  secondly,  because  of  dis- 
respectful language  contained  In  the  brief. 
It  is  true  the  brief  does  not  conform  to  the 
requirements  of  the  rules  of  the  court  in  re- 
gard thereto,  precisely,  in  several  respects. 
There  are,  however,  assignments  of  error  In 
the  brief  which,  we  are  of  the  opinion,  mer- 
it consideration  at  our  hands.  We  find  noth- 
ing In  the  language  of  counsel  expressed  in 
the  brief  that  Is  so  reprehensible  as  to  jus- 
tify us  In  refusing  to  consider  his  client's 
case. 

The  first  specification  of  error  Is,  In  sab- 
stance,  that  there  was  positive  evidence  on 
the  part  of  the  plaintiff  of  the  existence  of 
noxious,  unwholesome  stenches,  emanating 
from  the  defendant's  creamery,  which  pene- 
trated and  contaminated  the  plaintUTs 
premises  to  such  an  extent  as  to  render  them 
almost  uninhabitable;  that  the  evidence  of 
the  defendant  was  of  a  negative  character 
in  regard  thereto;  and  that  the  plaintiff  was 
entiUed  of  right  to  a  verdict,  and,  as  a  con 
sequence  thereof,  to  a  new  trial  upon  h  -r 
failure  to  obtain  a  verdict.  We  cannot  su. 
tain  this  contention.  The  evidence  was  coi. 
fllctlng,  and  not  entirely  of  a  negative  char 
acter  upon  the  side  of  tlie  defendant  Thert 
was,  in  the  language  of  the  supreme  court 
some  evidence  to  sustain  the  verdict  The 
situation  presented  by  this  specification  wa& 
a  good  ground  for  contention  in  support  of 
the  motion  for  a  new  trial  Under  the  set 
tied  rule  of  this  court  and  the  supreme  court 
especially  as  there  was  some  evidence  to  sus- 
tain the  verdict  we  have  no  jurisdiction  to 
overrule  the  action  of  the  trial  coiurt  and 
award  a  new  trial. 

The  second  specification  Is  that  the  trial 
court  erred  in  admitting  the  evidence  of  wit- 
nesses In  regard  to  the  value  of  the  plain- 
tiff's property  before  and  after  the  setting 
up  and  maintenance  of  the  nuisance  who 
were  not  competent  to  testify  thereto.    This 
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does  not  go  to  the  admissibility  of  the  evi- 
dence Itself,  but  to  the  qualification  of  the 
witness,  and  does  not  come  directly  within 
the  rule  of  the  court  as  to  the  quotation  of 
the  evidence  in  the  assignments  of  error  In 
the  brief.  As  to  three  of  these  witnesses 
about  whose  testimony  complaint  is  made, 
the  objection  is  well  taJcen.  Their  prelim- 
inary examination  discloses,  not  that  they 
are  qdalifled  to  testify  as  to  the  valne  of 
property,  but  that  they  are  totally  disquali- 
fied. Tbey  say,  themselves,  they  have  no 
such  knowledge,  but  can  guess  at  It  The 
question  of  the  depreciation  of  the  value  of 
the  property  was  a  very  material  question. 
The  evidence  admitted  was  important.  We 
cannot  say,  from  the  record,  that  it  did  not 
result  prejudicially  to  the  plaintiff. 

The  third  specification  of  error  is  that  the 
court  excluded  evidence  offered  by  the  plain- 
tiff. In  this  specification  the  rule  Is  not 
complied  with,  but  is  wholly  ignored.  We 
will  not  consider  it. 

The  fourth  specification  is  that  the  court 
erred  in  permitting  comparisons  with  re- 
spect to  the  operations  of  the  defendant's 
creamery  and  other  creameries.  In  this  as- 
signment the  rule  heretofore  referred  to  is 
substantially  complied  with.  The  question 
was  not  whether  the  defendant  conducted 
its  creamery  in  the  usual  manner,  or  any 
particular  manner,  except  that  it  was  con- 
ducted In  such  manner  as  to  create  a  nui- 
sance; so  it  was  a  question  of  fact  as  to 
whether  it  was  a  nuisance,  or  not,  to  the 
plaintiff.  It  was  immaterial  whether  other 
creameries,  situated  in  other  places,  had  be- 
come private  nuisances  to  other  persons. 
The  question  was,  was  this  creamery  a  nui- 
sance, to  the  damage  of  the  plaintiff's  prop- 
erty? The  evidence  had  a  tendency  to  mis- 
lead the  Jury. 

We  will  not  notice  the  fifth  assignment. 

The  sixth  specification  Is  that  the  court 
admitted,  in  behalf  of  the  defflidant,  evi- 
dence of  statements  made  by  the  plaintiff's 
husband.  The  only  purpose  that  the  evi- 
dence could  subserve  was  that  of  prejudi- 
cing the  minds  of  the  jury  against  the  plain- 
tiff.   It  was  error  to  admit  it. 

The  eighth  specification  is  that  the  defend- 
ant was  permitted  to  prove  that  the  plaintiff 
had  made  no  objections  or  protests  against 
the  building  of  the  creamery,  or  the  pond  in 
connection  therewith.  It  was  error  to  ad- 
mit this  evidence,  but  we  cannot  say  that  it 
resulted,  or  could  possibly  result,  in  any 
prejudice  to  the  plaintiff.  It  does  not  ap- 
pear that  the  jury  were  Impressed  with  It, 
or  with  the  idea  that  such  protest  was  nec- 
essary to  enable  the  plaintiff  to  maintain  her 
suit. 

The  ninth  assignment  of  error  is  that  the 
court  permitted  the  defendant  to  Introduce 
evidence  of  witnesses  as  to  whether,  in  their 
opinion,  the  stench  arising  from  the  cream- 
ery would  be  smelled  or  would  penetrate  as 
far  as  the  plaintiff's  house.    There  was  no 


question  of  science  or  skill  Involved  In  the 
fact.  There  was  no  necessity'  for  expert  or 
opinion  evidence.  It  was  susceptible  of 
proof  from  which  the  jury  could  draw  this 
conclusion. 

The  tenth  assignment  is  that  the  verdict 
and  special  findings  are  contrary  to  law  and 
to  the  evidence.  We  cannot  say  of  the  gen- 
eral verdict,  standing  alone,  that  thl?  con- 
tention la  tenable.  The  special  questions 
submitted  to  the  jury,  so  far  as  they  are  an- 
swered, are  In  harmony  with  the  general 
verdict;  but  it  Is  contended  that  the  court 
refused,  upon  the  objection  and  request  of 
the  plaintiff,  to  require  the  Jury  to  answer  a 
number  of  material  questions  presented  by 
the  plaintiff.  To  some  of  these  the  jury  say: 
"We  don't  know,"— there  being  evidence  up- 
on which  the  Jury  could  and  ought  to  have 
found  the  fact.  In  others  the  Jury  evade  a 
direct  and  positive  answer.  We  are  of  the 
opinion  that  the  court  erred  in  not  requiring 
the  Jury  to  answer  these  material  questions 
of  fact 

The  eleventh  specification  is  that  the  court 
erred  in  denying  the  plaintltTs  motion  for 
judgment  upon  the  special  findings,  notwith- 
standing the  general  verdict.  It  is  contend- 
ed that  she  is  entitled,  at  least  to  nominal 
damages.  We  do  not  deem  it  necessary  to 
determine  this  question,  in  view  of  the  fact 
that  another  trial  is  made  necessary  by  the 
errors  heretofore  noticed. 

The  judgment  'Is  reversed,  and  case  re- 
manded, with  'directions  to  award  to  plain- 
tiff a  new  triaL 


(9  Kan.  App.  IM) 
STOCKTON  V.  MONTGOMERY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1899.) 
BANK    CHECK— NOTICE   OF   DISHONOR. 
S.,  residing  in  Topeka,  held  a  check  on  an 
Argentine  bank.    On  August  18th  he  transferred 
it  by  indorsement  and  delivery  to  M.,  who  on  the- 
same  day  transferred  it  by  delivery  to  T.,  and 
he  indorsed  and  delivered  it  to  a  bank  in  To- 
peka.    Said  bank  indorsed  and  transmitted  it 
for  collection  to  a  bank  in  Kansas  City,  Mo., 
by  which  it  was  received  on  August  19th,  ana 
presented  for  payment.     Payment  was  refused 
and  protest  had  on  August  20th.     On  August 
25th  M.  notified  S.  of  the  dishonor  of  the  check, 
and  demanded  repayment  thereof.     Hdd,  that 
this  notice  was  in  proper  time,  and  showed  due 
diligence. 
(Syllabus  by  the  Court.) 

Brror  from  district  court  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  H.  S.  Montgomery  against  R.  H. 
Stockton.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  F.  Schoch,  for  plaintiff  in  error.  Isen- 
hart  &  Alexamder,  for  defendant  in  error. 

WELLS,  J.  The  Argentine  Bank  was  ow- 
ing the  plaintiff  in  error,  R.  H.  Stockton,  cer- 
tain moneys,  and,  in  payment  thereof,  the 
cashier,  O.  A.  Taylor,  issued  and  delivered  bis 
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check  upon  the  bank,  payable  to  R.  H.  Stock- 
ton, signed,  "G.  A.  Taylor,  Cashier,"  and  dated 
July  20,  1896.  On  August  17  or  18,  1896,  the 
defendant  In  error,  H.  S.  Montgomery,  as  an 
accommodation,  cashed  this  check,  the  payee 
indorsing  his  name  on  the  back,  and  dellver- 
Ing  It  to  him.  On  the  same  day  Montgomery 
transferred  the  check  by  delivery  to  P.  S. 
Thomas,  who  Indorsed  It  and  delivered  It  to 
the  Bank  of  Topeka,  by  whom  It  was  for- 
warded for  collection  to  the  Midland  National 
Bank,  Kansas  City,  Mo.,  by  whom  It  was  re- 
ceived on  August  19th,  and  sent  to  tbe  First 
State  Bank,  Argentine,  Kan.,  and  by  It,  on 
August  20th,  was  presented  for  payment,  pay- 
ment refused,  and  protest  duly  made;  the 
bank  having  been  taken  charge  of  by  the 
state  bank  commissioner  before  It  was  opened 
for  business  on  August  19th.  A  notice  of  pro- 
test was  mailed  to  the  plaintiff  In  error  at 
Argentine,  Kan.,  which  was  not  the  proper 
post-office  address,  and  said  notice  was  not 
received  by  him.  On  August  25th  the  defend- 
ant in  error  demanded  of  the  plaintiff  in  error 
the  sum  he  had  paid  him  for  the  check,  which 
was  refused,  and  afterwards  this  action  was 
brought  to  recover  the  same  before  a  Justice 
of  the  peace  of  Topeka,  Kan.,  who  gave  Judg- 
ment for  tbe  plaintiff,  and  on  a  petition  in 
error  this  Judgment  was  affirmed  by  the  dis- 
trict court,  and  now  comes  here  for  review. 

Upon  the  material  questions  of  fact  there 
Is  no  controversy,  and  the  only  question  nec- 
essary to  be  determined  is:  Upder  the  undis- 
puted facts,  which  party  is  entitled  to  a  Judg- 
ment? Under  section  8,  c.  115,  Gen.  St.  1807, 
the  plaintiff  below  was  entitled  to  recover,  if 
he  had  used  due  diligence  to  obtain  payment 
of  the  drawer,  maker,  or  obligor.  Did  he  use 
due  diligence?  The  presentation  and  dMnand 
of  payment  were  certainly  within  due  time, 
and  we  think  that,  under  the  authority  of 
Scaton  V.  Scovlll,  18  Kan.  43;?,  we  must  hold 
that  the  notice  to  the  indorser  was  in  time. 
•The  Judgment  of  the  district  court  Is  affirmed. 


JOINT  DISTS.  NOS.  70  AND  98,  ATCHISON 
AND     JEFFERSON     COUNTIES,     v. 
SCHOOL   DIST.    NO.    11,    JEF- 
FERSON COUNTY,  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  18,  1899.) 

APPEAL  AND  ERROR— DECISIONS  RBVIBW- 
ABLE— AMOUNT  IN  CONTROVERSY. 
In  an  action  involving  taxes,  only  one  year's 
levy  can  be  considered  in  determining  whether 
the  amoant  involved  is  sufficiently  large  to  au- 
thorize -  an  appeal,  and  not  anticipated  future 
levies. 

Error  from  district  court,  Jefferson  county; 
Louis  A.  Myers,  Judge. 

Action  by  school  district  No.  11,  Jefferson 
county,  state  of  Kansas,  and  others,  against 
Joint  districts  Nos.  70  and  98,  Atchison  and 
Jefferson  counties.  Judgment  for  pla'iutiff. 
Defendant  brings  error.    Dismissed. 


0.  D.  Walker  and  J.  L.  Berry,  for  plaintiff 
in  error.  W.  F.  GiUuly,  for  defendants  In 
error  School  Dlst.  No.  11,  Jefferson  Co.,  and 
Joint  Dlsts.  Nos.  12  and  71,  Atchison  and  Jef- 
ferson Cos. 

PER  CURIAM.  This  case  was  certided  to 
this  court  by  the  supreme  court,  under  the 
provisions  of  the  act  creating  this  court  for 
the  reason  that  less  than  $2,000  in  value  was 
involved  therein.  On  the' motion  to  dismiss 
in  the  supreme  court  it  was  contended  by  the 
plaintiff  In  error  that  this  court  had  no  Juris- 
diction, because  the  case  did  not  Involve  any- 
thing susceptible  of  a  money  value;  citing'  in 
support  of  that  contention  Stevens  v.  Moore. 
4  Kan.  App.  757,  46.Pac.  1011.  However,  the 
supreme  court  differed  from  counsel  for  plain- 
tiff In  error  upon  this  proposition,  and  held 
that  a  monetary  value  may  be  placed  on  the 
rights  In  controversy,—!,  e.  the  amount  aris- 
ing from  the  authorized  levy  on  real  estate 
for  school  purposes.  Upon  the  motion  to  dis- 
miss It  appears  conclusively  that  a  single  levy 
of  taxes  will  not  amount  to  more  than  f40  or 
$45,  and  that  the  levy  for  both  years  Involved 
in  this  controversy  amounts  to  less  than  $100. 
We  might  say  that,  prospectively,  levies  in 
the  future  might  increase  this  amount  to  more 
than  $100.  It  might  have  been  said  with 
equal  propriety  in  the  supreme  court  that 
a  sufficient  number  of  levies  would  have 
brought  the  case  within  the  Jurisdiction  of 
the  supreme  court.  The  supreme  court  says 
In  Its  opinion:  "It  is  shown  that  the  aggre- 
gate market  value  in  question  is  $25,000,  but 
any  authorized  levy  of  taxes  for  school  pur- 
poses would  produce  an  amount  far  short  of 
the  Jurisdiction  of  this  court"  So  that  It  is 
apparent  that  the  court  is  of  the  opinion  that 
but  one  levy  should  be  considered  in  deter- 
mining the  question  of  Jurisdiction,  and  not 
anticipated  levies  in  the  future.  Hence,  we 
conclude  that  there  is  not  Involved  in  the  case 
a  money  value  sufficient  to  authorize  as  to 
review  the  Judgment  So  the  motion  to  dis- 
miss must  be  allowed.  The  petition  In  error 
is  dismlSBed. 


(9  Kan.  App.  85) 
ROBERTS  T.  TOMLINSON  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    July  18,  1899.) 

NOTE— BONA     FIDE     PURCHASER— DEMURRER 
TO   EVIDENCE}— DISMISSAL. 

1.  Where  notes  are  procured  from  the  payors 
withoat  consideration,  through  frand  and  mia- 
representation  by  the  payee,  and  these  facts  are 
known  to  the  holder  of  the  notes  prior  to  the 
time  he  came  into  possession  thereof,  he  ia  not 
a  bona  fide  purchaser  for  value. 

2.  Where  there  is  testimony  tending  to  prove 
every  material  allegation  of  the  defense  that 
the  notes  in  question  were,  without  considera- 
tion, procured  through  frand  and  misrepresenta- 
tion by  the  payee,  all  of  which  was  known  to 
the  holder  of  the  notes,  a  demurrer  to  the  testi- 
mony is  properly  overruled. 

3.  While  the  plaintiff  has  a  right  to  disnuss 
without  prejudice, — to  withdraw  from  tbe  juris- 
diction he  has  invoked,— the  defendant  brought 
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into  court  by  summons  has  no  right  to  demand 
that  the  nction  be  dismissed  as  to  any  proper 
party  plaintiff. 

(SyUabus  by  the  Court.) 

Error  from  district  court,  Atchison  coun- 
ty;  W.  D.  Webb,  Judge. 

Action  by  Elizabeth  Tomlinson  and  others 
against  A.  B.  Roberts.  Judgment  for  plain- 
tifCs,  and  defendant  brings  error.    Affirmed. 

This  action  was  instituted  in  the  district 
court  of  Atchison  county  by  Elizabeth  Tom- 
linson, and  Elizabeth  Tomlinson  as  admin- 
istratrix of  the  estate  of  B.  F.  Tomlinson, 
deceased,  Lewis  W.  Nelson,  and  Mattle  J. 
Kelson,  against  J.  F.  Kiudrlck,  Harriet  A. 
Kindrlck,  Edgar  F.  Williams,  Mary  E.  Wil- 
liams, and  A.  B.  Roberts,  for  the  cancella- 
tion of,  and  to  perpetually  enjoin  the  de- 
fendants from  transferring,  negotiating, 
selling,  disposing  of,  or  assigning,  two  cer- 
tain promissory  notes,  alleged  to  have 
been  procured  from  plaintifCs  through  fraud 
and  misrepresentation.  Kindricl^  and  wife 
were  not  served,  and  made  no  appearance  in 
the  trial  court.  Answers  were  filed  by  other 
defendants.  The  plaintiffs  filed  replies. '  On 
the  31st  day  of  January,  1S86,  a  hearing  was 
had  upon  the  application  for  Injunction. 
For  the  purposes  of  the  trial,  the  parties 
agreed  that  the  notes  were  d\ie  on  April  3, 
1806.  The  court  rendered  judgment  that 
A.  B.  Roberts  be  enjoined  until  the  further 
order  of  the  court  from  negotiating,  or  in 
any  manner  disposing  of,  the  notes;  that 
they  be  deposited  with  the  clerk  of  the  court 
for  safe-keeping  until  the  final  disposition 
of  the  case.  It  was  further  ordered  that 
defendant  Roberts  have  leave  on  or  before 
April  8,  ISOC,  to  file  a  cross  petition  based 
upon  the  notes,  his  claim  of  ownership,  and 
rights  thereunder;  that  other  defendants 
may  file  answers,  and  that  plaintifTs  may  file 
replies;  that  the  case  stand  for  trial  at  the 
April,  1806,  term  of  the  court.  Roberts  ob- 
jected and  excepted  to  the  injunction  order. 
The  plaintiff  gave  the  injunction  bond  re- 
quired by  the  order  of  the  court.  Thereafter 
Roberts  filed  his  answer  and  cross  petition: 
(1)  Adopting  bis  former  answer  for  bis  first 
defense.  (2)  Setting  up  the  notes,  and  al- 
leged that,  for  value.  In  the  usual  course 
of  business,  and  before  maturity,  the  same 
were  indorsed,  sold,  and  delivered  to  him; 
that  he  is  a  bona  fide  owner  and  holder  for 
value.  Alleged  nonpayment  of  the  notes. 
Claimed  judgment  for  the  amount,  with  In- 
terest. Alleged  the  death  of  Tomlinson,  and 
appointment  of  Elizabeth  Tomlinson  as  ad- 
ministratrix. The  plaintiff  filed  a  reply: 
(1)  General  denial.  (2)  Admitted  the  execu- 
tion and  delivery  of  the  notes.  (3)  Denied 
that  the  notes  were  indorsed  and  sold  to 
Roberts  for  value  before  maturity,  or  that 
Roberts  was  a  bona  fide  owner  and  holder 
of  the  notes.  (4)  Averred  that  the  notes 
were  obtained  through  fraud  and  misrepre- 
Rpntatlons.  without  consideration,  and  that 


Roberts  was  a  party  to  the  frauds  and  mis- 
representations; that  he  obtained  the  notes 
from  Kindrlck  without  consideration,  with 
notice  and  knowledge  of  the  fraud  perpe- 
trated upon  plaintiffs.  A  trial  was  had,  and 
the  jury  made  special  findings  of  fact,  and 
returned  a  general  verdict  in  favor  of  the 
plaintiff.  Judgment  was  rendered,  upon  the 
findings  and  verdict,  for  plaintiffs,  and 
against  Roberts,  for  costs.  Roberts  filed  a 
motion  for  new  trial,  which  was  overruled. 

Henry  Elliston,  for  plaintiff  in  error.  W. 
D.  Gilbert  and  John  C.  Tomlinson,  for  de- 
fendants in  error  Elizabeth  Tomlinson, 
Lewis  W.  Nelson,  a^d  Mattie  J.  Nelson. 

Mcelroy,  J.  (after  stating  the  facts). 
The  defendant  A.  B.  Roberts,  as  plaintiff  in 
error,  presents  this  petition  In  error  and 
case-made,  alleging  error  In  the  proceedings 
of  the  trial  court: 

In  overruling  his  objection  to  the  intro- 
duction of  evidence.  This  contention  is 
based  upon  the  assumption  that  the  plain- 
tiffs' reply  states  no  defense,  as  against  the 
plaintiff  in  error's  answer  and  cross  petition, 
and  therefore  the  objection  to  the  introduc- 
tion of  evidence  should  have  been  sustained. 
The  reply  to  the  answer  and  cross  petition 
states  facts  sufficient  to  constitute  a  defense. 
The  court  properly  overruled  the  objection 
to  the  introduction  of  evidence.  If  the 
notes  were  procured  without  consideration, 
through  fraud  and  misrepresentations,  by 
Kindrlck,  and  these  facts  were  known  to 
Roberts  prior  to  the  time  he  came  into  pos- 
session of  the  notes,  he  is  not  a  bona  fide 
purchaser  for  value  without  notice. 

That  the  court  erred  in  admission  of  evi- 
dence: This  contention  Is  directed  to  the 
testimony  of  Elizabeth  Tomlinson.  She  was 
examined  as  a  witness  In  her  own  behalf, 
and  testified  to  certain  material  matters 
without  objection.  She  was  cross-examined 
by  Roberts.  Some  portions  of  her  testi- 
mony, no  doubt,  should  have  been  rejected, 
upon  proper  objection.  No  such  objection, 
however,  was  interposed.  Therefore  the 
competency  of  her  testimony  was  not  chal- 
lenged. Error  cannot  ordinarily  be  predi- 
cated upon  the  admission  of  Incompetent 
testimony,  unless  the  matter  was  brought 
to  the  attention  of  the  trial  court. 

In  overruling  his  demurrer  to  the  plain- 
tiff's evidence:  The  plaintiff  in  error,  in  his 
argument  In  support  of  this  contention,  as- 
sumes a  false  theory.  He  assumes  that  the 
issue  was  .simply  whether  plaintiffs  could, 
by  rescinding  their  contract  of  purchase 
with  Kindrlck,  defeat  Roberts'  right  of  re- 
covery upon  the  notes  which  were  executed 
as  a  part  of  the  consideration.  This  was 
not  the  Issiie.  The  issue,  as  joined,  was  as 
to  whether  or  not  these  notes  were,  with- 
out consideration,  procured  by  Kindrlck 
through  fraud  and  misrepresentations,  and 
as  to  whether  Roberts  assisted  in  so  pro- 
curing   the    notes,    or    had    knowledge    that 
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they  were  so  procured,  without  consideration, 
through  fraud  and  misrepresentations,  prior 
to  the  time  he  came  Into  possession  of  the 
notes.  It  was  alleged  that  Roberts  was  a 
party  to  the  fraud  and  misrepresentations; 
that  he  was  not  an  innocent  holder;  that 
he  had  notice,  before  he  became  the  holder, 
of  all  the  frauds  practiced  by  Kindrlck  and 
his  agents.  The  record  supports  the  con- 
tention that  these  notes  were  pracured, 
without  consideration,  through  fraud  and 
misrepresentations  of  Kindrlck  and  his 
agents.  There  is  also  competient  testimony 
to  support  the  contention  that  Roberta  knew 
all  about  the  frauds  practiced,  prior  to  the 
purchase  of  the  notes.  There  was  testi- 
mony sufficient  to  take  the  case  to  the  jury. 
The  demurrer  was  properly  overruled. 

In  permitting  plaintiff  to  amend  his  prayer 
for  Judgment  during  the  trial:  This  amend- 
ment consisted  In  the  striking  out  of  the 
prayer  for  judgment  everything  except  the 
prayer  for  Judgment  for  costs.  The  amend- 
ment of  pleadings  Is  so  largely  In  the  dis- 
cretion of  the  trial  court  that  comment  is 
unnecessary.  The  court  may,  before  or  after 
Judgment,  In  furtherance  of  Justice,  amend 
any  pleading  by  striking  out,  or  by  insert- 
ing other  allegations  material  to  the  case, 
or  so  as  to  conform  the  pleadings  to  the 
facts  proved,  when  such  amendment  does 
not  change  substantially  the  claim  or  de- 
fense. Code,  c.  95,  i  135.  It  Is  doubtful  If 
this  amendment  was  necessary  or  essential. 
It  Is  apparent,  however,  that  such  amend- 
ment could  not  In  any  manner  have  prej- 
udicially affected  the  rights  of  the  plaintiff 
In  error. 

In  overruling  Roberts'  motion  to  dismiss 
as  against  the  administratrix:  It  is  doubt- 
ful whether  or  not  the  record  shows  an  ap- 
plication to  dismiss  anything  on  the  part  of 
Roberts.  We  are  not  referred  by  counsel 
to  that  portion  of  tlie  record  upon  which  he 
relies  in  support  of  this  contention.  How- 
ever, we  find  on  page  80  of  the  record  the 
following,  upon  which  we  suppose  this  con- 
tention Is  based.  During  the  examination 
of  Mr.  Roberts,  the  record  recites:  "The 
defendant  Roberts  'asks  leave  to  dismiss  aM 
to  Elizabeth  Tomllnson,  administratrix, 
which  Is  objected  to  by  plaintiff  Tomllnson, 
etc.,  as  Incompetent,  Irrelevant,  and  imma- 
terial. Objection  sustained,  defendant  Rob- 
erts excepting."  It  is  not  clear  from  this 
quotation  that  Roberts  called  the  attention 
of  the  court  to  the  fact  that  he  desired  to 
dismiss  his  cross  petition  as  to  Elizabeth 
Tomllnson,  administratrix.  In  -  support  of 
this  contention  our  attention  is  called  to  Bank- 
ing Co.  v.  Ball,  57  Kan.  812.  48  Pac,  137; 
Id.,  59  Kan.  55,  51  Pac.  899;  and  section  39 
of  the  Code  (paragraph  4116,  Gep.  St  1889); 
RevlUe  v.  Dubach  (Kan.  Sup.)  57  Pac.  522, 
not  officially  reported.  In  the  case  of  Bank- 
ing Co.  V.  Ball,  57  Kan.  812,  48  Pac.  137, 
the  court  says:  "The  plaintiff  is  entitled  to 
control  the  disposition  of  his  action,  where 


the  application  Is  seasonably  made,  and  un- 
til the  final  submission  of  the  cause.  It  was 
a  common-law  right,  and  In  this  state  the 
statute  expressly  provides  that  the  plaintiff 
may  dismiss  without  prejudice  to  a  future 
action  before  the  final  submission  of  the 
case  to  the  Jury,  or  to  the  court,  where  the 
trial  Is  by  the  court."  Code  Civ.  Proc.  t 
397.  In  Banking  Co.  v.  Ball,  59  Kan.  55, 
51  Pac.  809,  the  court  says:  "The  theory 
of  these  cases  is  that  while  the  plaintiff 
may,  as  a  matter  of  right,  dismiss  his  ac- 
tion, he  must  do  so  In  accordance  with  regu- 
lar forms  of  procedure,  failing  to  observe 
which,  the  court  retains  Jurisdiction.  The 
court,  however,  cannot  retain  Jurisdiction 
if  the  plaintiff  dismisses  in  compliance  wltii 
prescribed  forms,  and  gives  It  an  oppor- 
tunity to  note  the  withdrawal  of  the  party 
from  Its  Jurisdiction.  The  statute  gives  to 
the  one  who  Institutes  the  action  an  abso- 
lute right  to  withdraw  from  the  jurisdic- 
tion he  has  invoked.  If  be  desires  to  do  so, 
and  will  signify  his  desire  In  the  proper 
way."  The  defendant  Roberts  asked  leave 
to  dismiss  as  to  Elizabeth  Tomllnson,  ad- 
ministratrix. What  does  he  want  to  dis- 
miss,—the  action  In  his  cross  petition?  Rob- 
erts is  not  the  party  who  Invoked  the  juris- 
diction of  the  court  He  was  brought  In 
by  summons.  He  has  no  right  to  dismiss 
as  to  anybody,  and  especially  he  has  no 
right  to  dismiss  as  to  the  plaintiff,  or  either 
of  the  plaintiffs,  nor  to  ask  that  either  of 
the  plaintiffs  withdraw  from  the  action. 
The  authorities  cited  do  not  support  the 
contention  of  the  plaintiff  In  error.  By  what 
authority  could  he  get  rid  of  the  administra- 
trix as  a  party  plaintilTln  this  action?  The 
plaintiff  in  error  was  at  this  time  seeking 
to  introduce  evidence  concerning  a  conver- 
sation between  himself  and  Tomllnson,  de- 
ceased. He  conceived  tlie  Idea  that.  If  he 
could  dismiss  his  action  as  to  the  admin- 
istratrix,—get  her  out  of  the  case,  so  she 
would  no  longer  be  a  party,— his  testimony 
would  become  competent.  It  was  upon  this 
theory  he  requested  the  court  to  dismiss  as 
to  the  administratrix.  The  dismissing  of 
his  cause  of  action  against  the  administra- 
trix would  leave  her  a  party  to  the  suit. 
She  was  a  plaintiff.  The  testimony  would 
therefore  be  competent  Just  the  same.  What 
advantage  would  he  gain?  It  Is  the  plaintiff, 
the  party  who  Invokes  the  jurisdiction  of 
the  court  that  has  a  right  to  dismiss  with- 
out prejudice,- to  withdraw  from  the  Juris- 
diction he  has  invoked.  This  is  a  statutory 
right  Since  when  has  the  defendant  the 
right  to  say  who  of  the  proper  plaintiffs 
shall  withdraw  from  the  Jurisdiction  of  the 
court?  It  is  not  apparent  that  the  defend- 
ant requested  that  he  be  permitted  to  with- 
draw the  allegations  of  his  answer  and 
cross  petition.  This  he  had  a  right  to  do, 
upon  proper  application.  There  can  be  no 
reversible  error  predicated  upon  this  pn^iost- 
tlon. 
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Id  excluding  evidence:  This  contention 
Is  based  upon  the  refusal  of  the  court  to 
permit  Roberts  to  testify  In  relation  to  a 
conversation  between  himself  and  Tomlln- 
son,  deceased.  This  testimony  was  incom- 
petent, under  section  333  of  the  Code,  and 
was  properly  rejected. 

In  refusing  and  giving  Instructions:  The 
plaintift  In  error  fails  to  point  out  any  par- 
ticular in  which  the  court  erred  In  refusing 
to  Instruct  the  jury.  Neither  docs  he  point 
out  any  instruction,  nor  any  portion  of  any 
Instruction,  in  which  be  claims  that  the 
court  erred  In  instructing  the  jury.  There 
Is  no  apparent  error  in  the  Instructions  re- 
fused, nor  In  the  instructions  given;  and, 
as  none  is  pointed  out,  this  contention  must 
^be  disregarded.  Error  is  not  presumed.  It 
must  be  shown. 

It  is  further  contended  that  the  court 
erred  in  not  setting  aside  certain  of  the  spe- 
cial findings.  There  is  competent  evidence 
to  support  each  of  the  special  findings  and 
the  general  verdict.  This  court  will  not 
weigh  evidence  for  the  purpose  of  ascertain- 
ing whether  the  findings  are  supported  by  a 
proponderance  of  the  evidence,  but  will  make 
such  examination  only  so  as  to  ascertain 
whether  the  findings  are  supported  by  legal 
competent  evidence. 

There  was  no  substantial  error  committed 
at  the  trial.  The  motion  for  a  new  trial 
w^as  properly  overruled.  The  judgment  is 
affirmed. 


(9  Kan.  App.  11$) 

ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  OONLON. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.    July  18,  1899.) 

RAILROADS— INJURY  TO  STOCK— TRESPASS- 
BRS— P.1IVATE  WAY— APPEAL— RE- 
VIEW  OF  EVIDENCE. 

1.  The  owner  of  a  farm,  in  the  possession  and 
use  thereof,  divided  by  a  railway  passing 
through  it,  ovtr  which  is  constructed  and  main- 
tained a  private  way,  in  the  lawful  use  thereof 
does  not  occupy  the  position  of  a  trespasser. 

2.  In  such  case  the  reciprocal  obligations  and 
duties  of  the  parties  respecting  the  usual  and 
lawful  use  of  such  private  way  are  the  same  as 
between  a  railroad  company  and  one  of  the 
public  in  the  lawful  use  of  the  highway. 

3.  A  reviewing  court  ought  not  to  disturb  the 
verdict  of  a  ^ury  upon  the  question  of  con- 
tributory negligence,  and  adjudge  the  exist- 
ence thereof,  unless  the  evidence  of  the  facts 
nnd  circumstances  is  so  clear  and  uncontradicted 
that  no  other  reasonable  deduction  can  be  drawn 
therefrom. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  connty; 
W.  T.  Bland,  Judge. 

Action  by  Jamed  Conlon  against  the  Atchi- 
son, Topelca  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Afiinued. 

James  Conlon  sought  to  recover  from  the 
railway  company  the  value  of  certain  cows 
killed  by  a  train  upon  the  railway  track.  He 
alleged  that  the  railway  company  was  negli- 


gent In  the  management  of  Its  train,  and  that 
tbe  injury  was  the  result  of  such  negligence. 
The  fact  transpired  upon  a  private  crossing 
on  tbe  farm  of  Conlon,  over  which  be  bad 
been  accustomed  to  drive  his  cattle  and  teams 
for  a  period  of  over  20  years.  The  crossing 
had  been  constructed  for  him  at  the  time  of 
tbe  construction  of  tbe  railway,  and  bad  been 
maintained  by  it  since  that  time.  The  Jury 
found  that  the  company's  engineer  was  neg- 
ligent in  not  discovering  the  cattle  upon  the 
track  In  time  to  avoid  a  collision  with  them. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  LltUefleld, 
for  plaintiff  in  error.  W.  L.  Bailey  and 
Charles  J.  Conlon,  for  defendant  In  error. 

MAHAN,  P.  J.  It  Is  not  contended  by 
counsel  for  the  company  that  Its  engineer 
might  not  have  discovered  the  cattle,  by  the 
exercise  of  reasonable  diligence,  in  time  to 
have  avoided  the  Injury  to  them,  but  It  Is 
contended  tliat  the  attitude  of  Conlon  with 
his  cattle  upon  the  track  was  that  of  a  tres- 
passer, and  that  the  company  owed  him  no 
duty  to  look  out  for  him  or  his  cattle;  and 
therefore  failing  to  discover  them,  and  fall- 
ing to  use  ordinary  diligence  in  that  regard, 
was  not  negligence  on  the  part  of  the  com- 
pany. It  la  further  contended  that  the  plain- 
tiff was  guilty  of  contributory  negligence  In 
not  taking  the  necessary  precautions  to  dis- 
cover the  train,  and  Is  by  reason  thereof  pre- 
cluded from  a  recovery  In  this  action.  We 
are  unable  to  distinguish,  under  the  facts  in 
this  case,  as  to  the  duties  of  both  plaintiff 
and  defendant,  between  a  private  crossing 
and  an  ordinary  highway.  At  least  the  plain- 
tiff was  not  a  trespasser,  and  tbe  defendant 
company  did  owe  to  him  some  duty;  and 
that  duty,  as  we  view  It,  was  to  exercise  or- 
dinary care,  and  avoid  injury  to  the  plaintiff 
or  his  property  In  the  lawful  and  reasonable 
use  of  his  private  way.  The  company  had 
actual  knowledge  of  the  existence  of  the  way, 
and  we  must  presume  that  It  had  knowledge 
of  the  use  which  plaintiff  made  of  It,  and 
had  made  of  it  during  a  period  of  more  than 
20  years;  and,  linowing  these  facts,  It  was 
bound  to  use  ordlnaiy  diligence,  such  as  a 
prudent  man  would  exercise  under  the  same 
circumstances  to  avoid  any  collision  with  the 
plaintiff's  cattle  upon  .a  private  Way,  or  doing 
them  any  injury  In  tbe  operation  of  Its  road. 
It  was  tbe  duly  of  the  engineer  to  be  on  the 
lookout  for  obstructions  upon  the  track,  and 
especially  so  at  this  crossing  at  this  particu- 
lar time  of  day.  It  had  been  the  custom  of 
the  plaintiff  during  all  the  years  mentioned 
to  drive  bis  catUe  across  the  track  from  his 
pasture  to  his  farm  buildings.  The  evidence 
Is  clear  and  uncontradicted  that,  had  he  been 
on  the  lookout— had  he  been  in  the  exercise 
of  that  care  and  diligence  which  the  law  re- 
quired of  him— that  he  would  have  discovered 
the  cattle  upon  the  track  in  time  to  have 
avoided  Injuring  them.  Thomas  v.  Railroad 
Co.,  8  Fed.  729;   Gates  T.  Railroad  Co.,  3» 
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Iowa,  45;  Railway  Co.  v.  Gedncy,  44  Kan. 
330,  24  Pac.  464;  and  Ballroad  Co.  v.  Ijine, 
33  Kan.  702,  7  Pac.  587.  That  the  reciprocal 
duties  of  the  plaintiff  and  defendant  were 
the  same  with  respect  to  this  private  way  as 
In  ordinary  cases  arising  at  the  crossing  of 
a  highway,  would  seem  to  follow  from  the 
character  of  the  plaintiff's  right  respecting 
the  private  way.  He  had  the  same  right 
there  to  cross  and  recross  with  his  cattle,  his 
teams,  and  his  farming  tools,  from  one  part 
of  his  farm  to  the  other,  as  the  public  have 
8t  public  highways.  Assuming,  as  we  may 
In  this  case,  that  the  company  acquired  Its 
right,  Its  easement,  over  the  highway  by  con- 
demnation proceedings,  the  fee  remained  In 
the  plaintiff,  with  a  right  to  the  land  for 
every  purpose  not  Incompatible  with  the 
rights  of  the  railroad  company.  He  had  a 
right  to  reasonable  and  necessary  crossings 
for  the  use  of  his  farm  operations.  Railway 
Co.  r.  Allen,  22  Kan.  292;  Railroad  Co.  v. 
Qough,  29  Kan.  &i;  Railroad  Co.  v.  Kregelo, 
32  Kan.  612,  5  Pac.  15;  Railroad  Co.  v.  Cb»- 
per,  42  Kan.  565,  566,  22  Pac.  634.  The  plain- 
tiff was  not  a  mere  licensee.  His  right  was 
a  paramount  one  pertaining  to  his  freehold. 
It  was  absolute,  and  recognized  fully  by  the 
defendant  company.  So  that,  we  think,  we 
are  Justified  In  saying  that  the  respective  ob- 
ligations and  duties  of  the  parties  respecting 
the  use  of  this  right  of  way  were  the  same  as 
between  the  railroad  company  and  the  pub- 
lic respecting  an  ordinary  highway.  The 
plaintiff  was  in  no  sense  a  trespasser,  but  in 
the  exercise  of  his  absolute  right  as  the  user 
of  any  highway.  The  defendant  was  required 
to  exercise  the  same  degree  of  diligence  with 
respect  to  plaintiff's  cattle  as  though  he  had 
been  crossing  the  tracls:  upon  a  highway;  nei- 
ther more  nor  less.  The  plaintiff  was  re- 
quired to  exercise  the  same  degree  of  care 
and  diligence  to  avoid  injury  that  he  would 
have  been  required  to  exercise  in  crossing  an 
ordinary  highway.  Their  duties  in  this  re- 
gard were  reciprocal,  as  illustrated  by  the 
supreme  court  of  the  United  States  In  Im- 
provement Co.  v.  Stead,  95  U.  S.  161,  and  In 
Railroad  Co.  v.  Rice,  10  Kan.  438.  Hence  we 
conclude  that  the  finding  of  the  Jury  that  the 
company's  servants  operating  the  train,  and  not 
discovering  the  cattle  in  time  to  avoid  danger 
to  them,  was  an  act  of  negligence,  for  the  con- 
sequences of  which  they  were  liable  to  plain- 
tiff, unless  they  were  relieved  therefrom  by 
his  contributory  negligence.  This  finding  is 
sufficiently  supported  by  the  evidence. 

In  support  of  the  contention  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  our 
attention  is  called  to  the  following  cases: 
Railroad  Co.  v.  Holland  (Kan.  Sup.)  56  Pac. 
6,  and  cases  therein  referred  to  by  the  court, 
and  Adams  v.  Railway  Co.,  46  Kan.  164,  26 
Pac.  439.  These  decisions,  in  the  view  of  the 
writer  of  this  opinion,  came  dangerously  near 
accomplishing  that  which  the  lawmaking 
power  of  the  state  could  not  accomplish  by 
reason  of  the  constitutional  inhibition,— L  e. 


depriving  the  parties  litigant  of  the  right  of 
a  trial  by  Jury  of  a  question 'of  fact,— and 
should  not  be  held  to  apply  in  any  case  un- 
less the  facts  are  such  as  to  bring  It  clearly 
within  the  line  of  those  decisions.  No  such 
exigency  arises  In  this  case.  The  question  of 
contributory  negligence,  as  a  question  of  fact, 
was  fairly  presented  to  the  Jury,  and  deter- 
mined by  it;  and  Its  finding  ought  not  to  be 
disturbed  by  the  court,  unless  the  evidence  of 
all  the  facts  and  circumstances  Is  so  clear 
and  positive  of  the  guilt  of  the  plaintiff  that 
no  other  deduction  could  be  derived  ther^ 
from  reasonably.  Railroad  Co.  y.  Converse, 
139  U.  S.  460,  11  Sup.  Ct.  569.  In  this  case 
It  Is  contended  that  this  court  should  disre- 
gard the  evidence  of  the  witnesses  In  behalf 
of  the  plaintiff  in  respect  to  the  management 
of  the  herd  of  cattle  run  into  by  the  railroad* 
company,  and  draw  a  deduction  from  the  fact 
that  if  the  plaintiff,  or  his  servants  in  charge 
of  the  cattle,  had  been  upon  or  near  the  right 
of  way  of  the  company,  by  looking  they 
could  have  seen  the  train  approaching  a  dis- 
tance of  three-quarters  of  a  mile  away.  We 
are  asked  to  disregard  all  the  facts  and  cir- 
cumstances, and  base  our  conclusion  upon 
that  fact  alone,  and  say,  as  the  supreme  court 
say  In  the  cases  cited,  that  the  plaintiff  was 
guilty  of  contributory  negligence.  If  we  did 
this,  we  would  go  even  beyond  any  case  dted 
by  counsel  In  support  of  the  contentions  of 
this  railway  company.  It  Is  doubtless  true 
that  if  the  plaintiff's  servants  had  been  upon 
the  track,  or  near  the  track,  out  of  line  of 
any  obstructions  shown  by  the  evidence  to 
exist,  they  could  have  seen  the  train  three- 
quarters  of  a  mile,  or,  possibly,  a  mile  away, 
had  it  at  the  time  been  approaching.  The 
evidence  Is  that  it  was  running  at  the  rate 
of  40  or  45  miles  an  hour.  The  Jury  so 
specially  find.  It  was  running  without  steam, 
upon  a  down  grade,  and  noiselessly.  The 
plaintiff's  son,  who  had  charge  of  the  herd, 
in  going  to  bring  the  cattle,  by  his  testimony, 
looked  carefully,  listened  carefully,  at  all 
three  of  the  railroad  lines  as  he  crossed  them, 
respectively,  on  the  way  to  the  pasture  gate. 
He  looked  continuously,  according  to  his  evi- 
dence, so  long  as  he  could  see  any  part  of 
the  company's  track.  He  listened  continu- 
ously. From  the  defendant's  track  to  the 
pasture  gate  was  about  100  feet  After  pass- 
ing 75  or  80  feet  from  the  track,  his  view  of 
the  track  was  obstructed,  and  the  obstruction 
continued  and  increased  until  he  got  to  the 
gate.  The  cattle  were  there,  waiting  to  come 
out  He  bad  no  reason  to  apprehend  dan- 
ger. The  cattle  came  out  Immediately  on  the 
gate  being  opened,  and  began  crossing  the 
tracks  on  the  private  way,'  through  the  gates 
of  the  several  railroads,  to  the  farm  bam. 
It  was  about  two  minutes  from  the  time  th^ 
came  out  of  the  gate  before  the  train  struck 
them.  The  train  was  behind  time.  The 
plaintiff's  son.  In  charge  of  the  cattle,  be- 
lieved it  bad  passed,  yet  on  account  of  there 
being  three  different  railroads,  and  numeraoa 
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trains  in  both  directions,  It  was  necessary  to, 
and  he  did,  according  to  his  evidence,  observe 
a  continuous  watch  for  an  approaching  train. 
It  Is  not  contended  that  any  li^ind  of  signal 
was  given  of  the  train's  approach,  but  it 
seems  to  be  conceded  apparently  that  it  came 
the  mile  down  grade  from  the  next  station 
west  approximately  noiseless,  except  that  it 
gave  the  usual  statutory  signal  at  a  highway 
crossing  west  of  plaintiff's  premises.  Under 
the  decisions  cited  it  was  the  duty  of  the 
servants  in  charge  of  the  train  to  be  on  the 
lookout,  and,  upon  discovering  the  cattle,  or 
any  obstruction,  to  give  a  signal  of  warning, 
and.  If  necessary  to  prevent  injury  to  prop- 
erty, to  slacken  the  train's  speed.  It  seems 
impossible,  bad  the  engineer  and  fireman  done 
their  duty  In  this  respect,  that  any  injury 
would  have  been  inflicted  upon  the  plaintifC. 
The  question  of  contributory  negligence,  as 
heretofore  said,  was  fairly  submitted  to  the 
Jury.  We  cannot  say,  from  the  evidence  or 
from  the  findings  of  fact,  that  as  a  matter 
of  law  there  was  any  contributoiy  negligence. 
We  find  no  reason  to  disturb  the  verdict  and 
Judgment,  and  it  Is  therefore  affirmed. 


(126  Cal.  3U) 
BUBK  et  al.  v.  ARCATA  &  M,  B.  R.  CO. 
(S.  F.  1,121.) 
(Supreme  Court  of  California.     July  14,  1899.) 

DEATH— NOMINAL  DAMAQES— ABSBNCE  OF 
PECUNIARY  LOSS. 
In  an  action  for  damages  for  the  death  of 
plaintiff's  brother,  only  nominal  damages  can  be 
recovered  where  it  does  not  appear  that  plain- 
tiff derived,  or  could  reasonably  expect  to  de- 
rive, pecuniary  benefit  from  deceased,  nor  that 
deceased  was  accumulating,  or  was  likely  to  ac- 
cumulate, any  estate,  so  that  plaintiff,  as  his 
heir,  would  suffer  pecuniary  loss. 

Department  2.  Appeal  from  superior 
court,  Humboldt  county. 

Action  by  Henry  O.  Burk  and  others 
against  the  Areata  &  Mad  Biver  Ballroad 
Company.  There  was  a  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

Buck  &  Cutler  and  Chamberlain  &  Wheel- 
er, for  appellant.  Frank  McGowan  and  Ma- 
ban  &  Mahan,  for  respondents. 

TEMPLE,  J.  This  is  an  appeal  from  a 
Judgment  and  from  an  order  refusing  a  new 
trial.  The  suit  was  brought  by  a  sister  and 
two  brothers  of  George  W.  Burk  to  recover 
damages  for  his  death,  which  was  caused 
by  the  negligence  of  the  defendant  The 
plaintiffs  are  all  adults,  and  the  deceased, 
at  the  time  of  bis  death,  was  34  years  old. 
It  was  admitted  that  he  was  in  good  health, 
a  competent  and  reliable  locomotive  en- 
gineer, in  the  receipt  of  monthly  wages  in 
the  sum  of  $75,  and  was  well  Inured  to  his 
•work.  He  had  never  been  married,  and 
'  was  boarding  with  one  of  his  brothers  im- 
mediately before  the  accident,  and  was  on 
friendly  terms  with  plaintiffs,  riaintiffs  re- 
rovered  Judgment  for  $1,500.    The  defendant 


contends  that  there  was  no  evidence  which 
tended  to  show  any  damage  whatever,  and 
therefore  plaintiffs  were  entitled  to  nominal 
damages  only.  An  Instruction  to  that  effect 
was  asked  and  refused.  This  presents  the 
only  question  on  the  motion  for  a  new  trial 
or  on  the  appeal. 

The  instructions  actually  given  to  the 
Jury  by  the  court  on  the  subject  of  dam- 
ages are  not  complained  of.  Instruction  27 
contains  a  full  and  correct  statement  of  the 
general  rule.  It  is  as  follows:  "I  charge 
you  that  damages  can  only  be  given  for  the 
actual  pecuniary  injury  or  loss  suffered  by 
the  parties  complaining;  in  other  words.  In 
a  case  such  as  the  present,  should  you  find 
that  plaintiffs  are  entitled  to  damages,  then 
damages  can  only  be  given  for  the  pecuniary 
injury  or  loss  the  plaintiffs  have  sustained, 
or  will  sustain,  by  the  death  of  said  George 
W.  Burk.  And  In  this  regard  I  charge  yon 
that  no  damages  can  be  given  to  plaintiffs 
for  the  grief  or  sorrow,  or  pain  of  mind,  or 
injury  to  their  feelings,  or  for  loss  of  so- 
ciety of  deceased,  or  for  his  pain  or  suffering, 
or  for  the  loss  of  his  comfort  or  protection. 
The  law  simply  measures  the  Injury  com- 
plained of  by  the  loss  it  has  caused  or  will 
cause  in  dollars  and  cents.  In  passing  upon 
this  question  you  are  not  allowed  to  specu- 
late or  Indulge  In  presumptions  not  war- 
ranted by  the  evidence,  but  you  must  deter- 
mine this  question  solely  by  the  evidence 
Introduced  before  you.  If  you  are  not  able 
to  determine  from  the  evidence  that  the 
plaintiffs  have  suffered  a  pecuniary  injury  or 
loss  in  the  death  of  George  W.  Burk,  It  be- 
comes your  duty  to  return  a  verdict  for  de- 
fendant. And  in  passing  upon  the  extent 
of  the  pecuniary  Injury  or  loss  sustained  by 
the  plaintiffs  you  must  be  governed  solely 
by  the  evidence  introduced.  You  must  not 
indulge  In  conjectures  oi:  speculations  not 
supported  by  the  evidence."  The  defend- 
ant requested  an  Instruction  as  follows, 
which  was  refused:  "There  is  no  evidence 
in  the  ease  tending  to  prove  whether  George 
W.  Burk  was  in  the  habit  of  saving  his 
wages,  or  whether  he  was  in  tlie  habit  of 
spending  all  bis  earnings,  or  whether  hft 
ever  contributed  towards  the  support  of  or 
to  the  plaintiffs,  or  either  of  them,  or  wheth- 
er plaintiffs  ever  had  any  reasonable  ex- 
pectation of  receiving  aid  from  him.  There- 
fore, if  yon  find  a  verdict  In  favor  of  the 
plaintiffs,  you  must  limit  the  amount  of 
damages  to  a  merely  nominal  sum."  The 
condition  of  tbe  evidence  was  undoubtedly 
as  recited  In  the  proposed  instruction,  there 
being  no  evidence  whatever  upon  the  sub- 
ject except  as  I  have  stated.  Bespondent 
contends  for  the  rule  laid  down  in  Ballroad 
Co.  V.  Barron,  5  Wall.  106,  where  it  was  said 
that  the  relatives  for  whose  benefit  the  suit 
was  brought  need  not  have  had  a  legal 
claim  upon  the  deceased,  and  that  they  can 
recover  what  it  is  reasonably  probable  they 
would  have  received  from  the  deceased  had 


Digitized  by 


v^oogle 


1066 


67  PACIFIC  REPORTER. 


(CaL 


he  not  been  killed.  But  this,  if  admitted, 
still  leaves  the  question  unanswered,  does 
the  evidence  show  that  It  was  reasonably 
probable  that  they  would  have  received  any- 
thing from  deceased  If  he  had  not  been 
killed?  Ordinarily,  It  would  be  admitted 
these  mere  possibilities  of  benefits— for  they 
are  really  nothing  more  than  that— would 
not  be  a  proper  basis  for  the  estimate  of 
damages.  It  is  recognized  that  there  may 
be  no  evidence  of  actual  damage,  and  that 
the  loss  is  problematical.  It  Is  contended 
that  the  legislature  intended  that  some  dam- 
age should  be  allowed,  and  in  some  states 
it  is  left  to  the  jury  to  estimate  the  pecuniary 
value  of  the  life  upon  vague  surmise  of  pos- 
sible advantage.  The  statutes  In  the  differ- 
ent states,  though  varying  greatly,  follow, 
generally.  Lord  Campbell's  act  (9  &  10  Vict 
c.  93).  In  that  It  was  recited  that  no  right 
of  action  existed  at  common  law  for  such 
damages.  It  was  then  a  new  right  of  ac- 
tion. It  could  not  be  a  continuation  of  the 
right  which  the  injured  man  had  for  the 
Injury,  for  the  loss  to  his  heirs  did  not  ac- 
crue until  he  died.  Under  our  statute  the 
Injured  person  might  survive  long  enough  to 
sue,  and  recover  damages,  or  to  settle  with 
the  wrongdoer,  and  then,  by  his  death,  a 
new  cause  of  action  would  accrue  to  his 
heirs.  True,  it  has  been  held  differently  in 
some  states,  which  have  what  are  called 
"survival  statutes."  Here  It  has  been  ruled, 
as  the  fact  evidently  is,  that  the  statutes 
create  an  entirely  new  cause  of  action.  Mun- 
ro  v.  ReclamaOon  Co.,  84  Cal.  513,  24  Pac. 
303.  And  the  jury  were  instructed  in  this 
case  that  damages  can  only  be  given  "for 
the  actual  pecuniary  Injury  or  loss  suffered 
by  the  parties  complaining." 

It  has  been  said  that  Lord  Campbell's  act 
was  Intended  to  be  penal.  It  had  been  found 
that  persons  causing  death  by  negligence 
could  not  be  convicted  of  manslaughter,  and 
it  was  'thought  that  In  the  Interests  of  the 
public  some  punishment  should  be  meted  out 
to  them.  Had  It  been  expressly  made  puni- 
tive, much  trouble  would  have  been  avoided. 
The  English  courts  held  that  only  pecuniary 
loss  could  be  recovered,  and  that  a  plaintiff 
must  show  actual  loss,  or  he  has  no  cause  of 
action.  In  this  country  the  ruling  is  nearly 
unanimous  that  the  statute  gives  a  cause  of 
action,  and,  if  no  damages  are  proven,  nomi- 
nal damages  only  can  be  recovered.  Unless 
the  mere  fact  that  plaintiffs  were,  at  the  time 
of  his  death,  the  heirs  of  deceased,  tends  to 
show  pecuniary  damage,  they  have  shown 
none.  In  Railroad  Co.  v.  Barron,  supra,  it  is 
said  that  it  Is  presumed  tliat  the  property  of 
the  deceased  would  have  gone  at  his  death 
as  directed  by  law,  and.  If  he  had  survived, 
he  would  have  added  something  to  his  estate 
which  his  next  of  kin  would  have  inherited, 
and  the  equivalent,  as  estimated  by  the  jury, 
may  be  given  his  representative.  This  ruling 
has  been  followed  often  in  the  federal  courts 
and  by  many  state  courts.    The  decision  la 


criticised  In  Railroad  Co.  v.  Galway,  0  App. 
D.  C.  143.  It  is  shown  to  be  opposed  to  rea- 
son and  the  trend  of  the  decisions,  and  a  mis- 
conception of  the  Illinois  statute  as  afterwards 
construed  in  Railway  Co.  v.  Swett,  45  III.  197, 
by  the  supreme  court  of  lUinois.  In  these 
cases  the  jury  have  been  permitted  to  In- 
dulge in  mere  conjecture,  that  they  may  find 
some  damage  under  the  statute.  It  is  said 
the  fact  that  a  right  to  sue  is  given  implies 
that  damages  may  be  recovered,  although  no 
rights  of  plaintiffs  have  been  violated.  Con- 
fessedly, plaintiffs  had  no  legal  claim  on  de- 
ceased for  anything,  and  he  owed  no  duty  to 
them  to  accumulate  an  estate,  and  leave  It  to 
them.  Let  us  consider  upon  what  a  sea  of 
uncertainty  the  jury  must  embark.  (1)  Would 
the  deceased  have  had  the  health  to  work 
and  accumulate,  and  would  he  have  done  so? 
He  never  has  saved  anything,  and  it  does  not 
appear  that  he  could.  (2)  May  he  not  have 
married,  and 'have  had  children  of  his  own, 
who  would  inherit?  (3)  Might  he  not  by  will 
have  disinherited  the  plaintiffs.  And  (4)  might 
he  not  have  outlived  them?  The  majority  of 
men  die  without  much  property.  Whether 
:  the  deceased  would  have  succeeded  In  accum- 
'  ulating,  and,  if  he  had  been  successful,  would 
I  have  left  It  to  plaintiffs.  Is  matter  of  pure 
speculation.  Such  a  guess  as  to  probabilities 
Is  not,  according  to  settled  rules  and  maxims 
of  the  law,  proper  ground  for  the  award  of 
damages.  I  see  no  reason  why  this  class  of 
cases  should  constitute  an  exception.  If  It 
was  Intended  to  punish  for  wrongdoing,  the 
law  could  be  understood.  But  the  courts 
hold,  and  it  is  made  the  law  of  this  case  by 
the  instructions,  which  were  not  excepted  to, 
that  plaintiffs  can  recover  only  the  number  of 
dollars  they  have  lost  by  the  death  of  George 
W.  Burk.  Unless  they  lost  a  probable  in- 
crease to  their  inheritance  from  their  brother, 
I  see  no  evidence  which  tends  to  prove  that 
they  lost  anything.  This  question  was  not 
at  issue  and  was  not  discussed  in  Harrison  v. 
Railway  Co.,  116  Cal.  156,  47  Pac.  1019.  The 
rule  was  conceded.  The  suit  could  have  been 
maintained  by  the  administrator  for  the  ben- 
efit of  the  estate.  The  heirs  would  not  take 
the  money  as  heirs;  that  Is,  they  would  not 
take  by  succession,  but  as  the  beneficiaries  of 
the  statute.  The  deceased  was  not  entitled 
to  the  damages,  nor  was  the  right  of  action  in 
him.  The  loss  for  which  recovery  may  be 
had  Is  the  loss  to  survivors  by  his  death. 
This  would  have  been  the  same  had  he  died 
from  natural  causes.  Since  punitive  damages 
cannot  be  recovered,  the  wrongfulness  of  that 
act  cuts  no  figure  further  than  to  bring  the 
case  within  the  statute.  The  act  causing  the 
death  must  be  willful  or  negligent  There  Is 
no  reason  why,  in  the  estimate  of  damages, 
the  ordinary  rules  of  law  should  be  departed 
from.  The  intention  is  always  to  give  such 
damages  as,  under  the  circumstances  of  the 
case,  are  just  These  words  in  the  statute 
cannot  change  the  rule  unless  they  are  Inter- 
preted to  mean  that  the  discretion  of  the  jury 
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•ball  be  oncontrolled.  It  has  not  been  w>  <!•■ 
dded.  Tbe  atatotea  npon  tbia  anbject  aeem 
to  be  framed  ui>on  tbe  idea  tbat  tbe  beira 
will  always  constitute  tbe  family  of  tbe  de- 
ceased. In  some  atatea  they  are  so  limited. 
We  can  easily  onderstand  tbat  a  life  may 
be  of  great  pecuniary  value  to  such  persona. 
Collateral  helra,  at  all  events,  must  prove 
probable  loss,  or  their  recovery  will  be  limited 
to  nominal  damagps.  The  Judgment  and  oi^ 
der  are  reversed,  and  tbe  cause  remanded. 

We    concur:    GAROUTTB,    J.;     McFAB- 
lAND,  J. 


(126  Cal.  326) 

PEOPLE  V.  WINTERS.    (Or.  «2.) 

(Supreme  Qinrt  of  CaUfomia.     July  10,  1880.) 

HOMICIDBl-MURDKR— TRIAL— INSTRUCTIONS— 
REASONABLE  DOUBT— CRBDIBIL.ITY  OF  WIT- 
NESS—ALIBI —  CONTINUANCE  —  BVIDBNCH  — 
BEARSAT—TRIAL— ADMISSION  OF  EVIDENCE 
—ERROR  MOT  PREJUDICIAL. 

1.  Where  an  instruction  on  the  law  of  reason- 
able doubt  contains  a  full  statement  of  the  law, 
a  statement  in  the  instruction  in  form,  "Ton  are 
instructed  that  the  doubt  which  acquits  a  de- 
fendant  on  trial  on  a  charge  of  crime  must  be  a 
reasonable  doubt  in  the  sense  mentioned,  and  no 
other,"  is  not  objectionable. 

2.  An  instruction  that,  "Ton  nnderstand,  of 
course,  that  a  witness  ascertained  or  appearing 
to  be  willfully  false  in  one  part  of  hia  testi- 
mony as  to  the  truth  or  falsity  of  a  given  propo- 
sition of  fact  ia  to  be  distrusted  in  other  parts," 
ia  good. 

3.  An  instruction  on  the  question  of  alibi  that 
snoh  a  defense  is  as  legitimate,  if  proved,  as  any 
other  defense,  and  if,  in  view  of  all  the  evidence, 
the  jury  liave  any  reasonable  doubt  as  to  wheth- 
er the  defendant  waa  in  some  other  place  when 
the  crime  waa  committed,  they  should  give  him 
the  benefit  of  the  doubt;  in  other  words,  he  ia 
not  bound  to  prove  an  alibi  t>eyond  a  reasonable 
doubt,  it  being  sufficient  if  the  evidence  raises 
a  reaaonabte  doubt  of  his  presence  at  the  time 
and  place  of  the  commission  of  the  crime  cbar- 
ged,---ia  correct. 

4.  An  inatructlon  that  defendant  has  offered 
himself  as  a  witness  in  his  own  behalf,  and  tbat 
the  jury  are  not  permitted  to  disregard  or  reject 
bis  testimony  simply  on  the  ground  that  be  ia 
accused  and  on  trial  on  a  cnminal  charge,  is 
properly  refused,  as  instructing  on  the  credibility 
of  testimony. 

5.  Where  the  affidavita  of  defendant  for  a 
continuance  fail  to  disclose  any  diligence  to  se- 
cure the  attendance  of  the  witnesses,  and  there 
is  nothing  to  indicate  that  their  attendance 
could  have  been  procured  at  a  subsequent  day, 
the  showing  for  continuance  is  inadequate. 

0.  Declarations  of  detendant'a  confederate, 
mode  subsequent  to  the  killing  with  which  de- 
fendant is  charged,  and  not  in  tbe  presence  of 
defendant,  are  hearsay,  and  inadmissible. 

7.  Where  declarations  made  by  defendant's 
confe<lerate  are  purely  hearsay,  but  in  no  way 
prejudicial  to  defendant,  error  in  admitting  such 
evidence  is  no  ground  for  a  new  trial, 

Beatty,  C.  J.,  and  Temple  and  Henshaw,  JJ., 
dissenting. 

In  bank.  Appeal  from  superior  oonrt.  Ban 
Mateo  county. 

Harry  Winters  was  convicted  of  the  crime 
of  murder,  and  appeals.    Affirmed. 

Nagle  &  Nagle,  for  appeihint  AtXf.  Gen. 
Ford,  for  the  People. 


GAROCTTE,  J.  The  defendant  haa  been 
convicted  of  the' crime  of  murder,  and  the 
death  penalty  adjudged.  Upon  appeal  be 
complains  of  various  errors  of  law  commit- 
ted by  tbe  trial  court  A  very  full  Instruc- 
tion npon  tbe  law  of  "reasonable  doubt" 
waa  given  to  tbe  Jury,  and  in  tbat  Inatructlon 
It  was  said:  "You  are  instmcted  tbat  the 
doubt  which  acquita  a  defendant  on  trial  on  a 
charge  of  crime  muat  be  a  reaaonable  doubt 
in  the  aenae  mentioned,  and  no  other."  In- 
asmuch aa  tbe  inatructlon  contained  a  full 
and  sound  statement  of  the  law  bearing  npon 
the  matter  of  reaaonable  doubt,  there  can  be 
no  valid  objection  to  the  foregoing  language 
used  by  the  court  Neither  Is  the  Instruction 
susceptible  to  tbe  objection  that  It  Is  argu- 
mentative In  form.  Tbe  following  Instruc- 
tion was  given:  "Tou  understand,  of  course, 
that  a  witness  ascertained  or  appearing  to  be 
willfully  false  in  one  part  of  his  teatlmony  aa 
to  the  truth  or  fal^ty  of  a  given  proposition 
of  fact  ia  to  be  distruated  in  other  parta." 
While  tbia  instmctlon  is  somewhat  out  of  ^e 
ordinary  form  bearing  upon  the  subject-matr 
ter  covered  by  It,  still  we  find  no  substantial 
objection  to  It 

Upon  the  qneation  of  alibi  tbe  court  said  to 
the  Jury:  "Such  a  defense  is  as  proper  and  le- 
gitimate. If  proved,  aa  any  other  defenae,  and 
all  the  evidence  bearing  upon  that  point,  if 
any,  should  be  considered  by  yon;  and  if,  in 
view  of  all  the  evidence,  yon  have  any  rea- 
sonable doubt  aa  to  whether  tbe  defendant 
waa  In  aome  other  place  when  tbe  crime  was 
committed,  you  should  give  tbe  defendant  the 
benefit  of  the  doubt  In  other  words,  tbe  de- 
fendant ia  not  bound  or  required  to  prove  an 
alibi  beyond  a  reaaonable  doubt  to  entitle  him 
to  an  acquittal.  It  is  sufficient  If  the  evi- 
dence ap<m  that  point  if  any,  raiaes  a  rea- 
sonable doubt  in  your  minds  of  his  presence 
at  tbe  time  and  place  of  tbe  commission  of 
tbe  crime  charged."  Taken  aa  a  whole,  this 
instruction  is  correct  In  snbatance,  it  statea 
the  law.  There  are  a  few  ezpreasiona  con- 
tained therein  which  could  well  have  been 
omitted;  aa,  for  instance,  strictly  speaking, 
the  matter  of  alibi  ia  not  a  matter  of  defenae. 
Again,  tbe  Jury  were  told:  "Tbat  such  a  de- 
fense is  as  proper  and  legitimate,  if  proved, 
as  any  other  defenae."  The  worda  "If  prov- 
ed," standing  alone,  would  be  seriously  mis- 
leading, for  an  alibi  in  no  sense,  in  order  to 
be  successfully  Invoked,  need  be  "proved," 
aa  tbat  word  is  ordinarily  naed.  See  People 
V.  Roberts,  122  CaL  877,  66  Pac.  187.  But  it 
ia  perfectly  evident  from  tbe  context,  taking 
the  entire  instruction  together,  that  the  court, 
in  using  those  words,  simply  intended  them  to 
mean  a  sufficient  degree  of  proof  to  raise  a 
reasonable  donbt  in  the  minds  of  the  jury. 
We  find  many  courts  and  law  writers  refer- 
ring to  an  alibi  aa  matter  of  defense,  and  also 
stating  that  it  must  be  proved  by  defendant 
We  doubt  the  strict  legal  propriety  of  using 
either  one  of  these  expressions  In  those  Jn- 
rlsdictlooa  where  It  Is  held  that  an  alibi  ia 
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suf&dently  established  when  a  reasonable 
doubt  la  raised  In  the  minds  of  the  jurors  as 
to  the  presence  of  the  defendant  at  the  scene 
of  the  crime.  Yet  these  terms  are  used  and 
held  unobjectionable  In  all  those  Instructions 
where  the  jury  are  clearly  and  fully  told  that 
a  reasonable  doubt  in  their  minds  as  to  the' 
presence  of  the  defendant  at  the  scene  of  the 
homicide  entitles  him  to  an  acquittal.  In 
all  those  cases  the  word  "proved"  Is  held  to 
mean  the  production  of  sufficient  evidence  to 
raise  a  reasonable  doubt  We  find  these 
terms  used  In  that  standard  work  the  Ameri- 
can and  English  Encyclopaedia  of  Law  (vol- 
ume 2,  2d  Ed.,  p.  5C),  where  It  la  said:  "The 
true  doctrine  seems  to  be  that,  where  the 
state  has  established  a  prima  facie  case,  and 
the  defendant  relies  upon  the  defense  of  alibi, 
the  burden  is  upon  him  to  prove  it,  not  be- 
yond a  reasonable  doubt,  nor  by  a  preponder- 
ance of  the  evidence,  but  by  such  evidence, 
and  to  such  a  degree  of  certainty,  as  will, 
when  the  whole  evidence  is  considered,  create 
and  leave  in  the  mind  of  the  jury  a  reason- 
able doubt  of  the  guilt  of  the  accused."  An 
abundance  of  authority  is  there  cited  where 
the  law  is  stated  to  the  same  effect.  See, 
also.  State  v.  Thornton  (S.  D.)  73  N.  W.  196, 
in  which  case  the  whole  question  Is  ex- 
haustively discussed,  and  a  similar  instruc- 
tion to  that  here  given  approved.  Again  we 
say  we  do  not  indorse  the  statement,  "An 
alibi,  If  proved,  Is  a  good  defense,"  as  a  strict- 
ly correct  statement  of  a  proposition  of  law. 
Yet,  in  view  of  the  fact  that  In  the  same  in- 
struction, and  almost  In  the  same  line  of 
the  Instruction,  we  find  the  court  telling  the 
jury  that.  If  a  reasonable  doubt  is  raised  in 
their  minds  from  the  evidence  as  to  the  pres- 
ence of  the  defendant  at  the  scene  of  the 
homicide,  then  such  doubt  entitled  him  to  an 
acquittal,  It  cannot  be  possible  that  the  jury 
misunderstood  the  law.  In  this  same  instruc- 
tion it  is  also  said:  "In  other  words,  the 
defendant  is  not  bound  or  required  to  prove 
an  alibi  beyond  a  reasonable  doubt  to  en- 
title him  to  an  acquittal."  This  statement  Is 
eminently  true  as. a  proposition  of  law,  but 
not  necessary  to  be  stated  in  view  of  the 
other  portions  of  the  Instruction-  Yet,  be- 
ing given,  it  could  well  have  been  supple- 
mented by  the  additional  statement  that  not 
even  a  preponderance  of  evidence  was  nec- 
essary to  sustain  a  claim  of  alibi.  This,  in 
effect,  was  stated  when  the  charge  declared 
in  terms  that.  If  a  reasonable  doubt  was 
raised  in  the  minds  of  the  jurors  from  the 
evidence  as  to  the  defendant's  presence  at  the 
scene  of  the  homicide,  then  he  was  entitled 
to  the  benefit  of  such  doubt  and  an  acquittal. 
That  portion  of  the  instruction  referring  to 
the  defendant  being  "in  some  other  place 
when  the  crime  was  committed"  we  believe 
is  clearly  correct  The  instruction  offered  by 
defendant,  and  which  was  refused,  upon  the 
question  of  Identity,  was  properly  refused. 
It  did  not  contain  a  statement  of  a  principle 
of  law,  but  an  argument  based  upon  facts. 


The  instruction  offered  by  defendant,  and 
refused,  bearing  upon  the  question  of  alibi, 
was  properly  refused.  It  omits  the  all-Im- 
portant qualification  that  the  doubt  must  be 
a  reasonable  doubt  This  court  has  repeat- 
edly held  such  instructions  fatally  defective. 

Complaint  is  made  by  reason  of  the  court's 
refusal  to  give  the  following  instruction: 
"The  defendant  has  offered  himself  as  a 
witness,  and  has  taken  the  stand  as  such 
in  his  own  behalf.  This  Is  his  legal  right 
and  you  are  not  permitted,  under  the  law, 
to  discredit  or  reject  his  testimony  simply 
on  the  ground  that  he  is  accused  and  on 
trial  on  a  criminal  charge."  We  have  repeat- 
edly cautioned  trial  courts  upon  the  inad- 
vislblllty  of  giving  Instructions  to  the  jury 
tending  to  discredit  the  testimony  of  the  de- 
fendant A  long  line  of  modem  cases  to 
this  effect  may  be  found  In  the  state  reports. 
Such  Instructions  rest  upon  the  border  line 
of  error,  as  trespassing  upon  the  constitu- 
tional rights  of  the  jurors  in  weighing  and 
testing  the  credibility  of  witnesses.  As  has 
been  often  said,  that  class  of  instructions 
will  be  limited  within  the  strictest  lines. 
In  tttis  case  we  are  now  asked  for  a  reversal 
of  the  judgment  because  an  instruction  in 
behalf  of  defendant  Incorporating  this  prin- 
ciple of  law  has  been  refused.  We  are  clear 
that  it  was  properly  refused.  The  credit  to 
be  given  the  testimony  of  every  witness— 
the  defendant  and  all  other  witnesses— is  a 
matter  for  the  jury  alone;  a  matter  witJi 
which  the  court  has  nothing  to  do.  It  Is 
a  matter  of  fact,  not  a  matter  of  law. 

Defendant's  showing  for  a  continuance  Is 
wholly  Inadequate.  It  is  not  disclosed  by 
his  affidavits  that  he  had  used  any  diligence 
to  secure  the  attendance  of  the  two  witness- 
es to  which  reference  Is  made,  and  whose 
presence  be  desired;  and  there  Is  nothing 
whatever  to  indicate  that  their  attendance 
could  have  been  procured  at  a  subsequent 
day  If  a  continuance  had  been  granted. 

It  is  claimed  that  the  defendant  and  one 
Raymond  entered  into  a  conspiracy  to  bor- 
glarize  in  the  nighttime  the  Grand  Hotel, 
situated  In  the  vfilage  of  Baden,  near  the 
city  of  San  Francisco,  and  that  while  so 
engaged  the  alarm  was  given,  the  proprietors 
and  others  appeared  upon  the  scene,  and 
in  the  disturbance  ensuing  one  Andrews,  a 
boarder  at  the  hotel,  wa^  killed  by  the  de- 
fendant's confederate,  Raymond.  The  rob- 
bers escaped,  and  one  Herve,  a  poUceman, 
arrested  Raymond  a  few  homrs  later,  travel- 
ing upon  the  highway.  At  that  time  Ray- 
mond had  in  his  possession  a  pistol,  which 
had  been  recently  discharged,  and  possessed 
four  empty  chambers.  Defendant's  confed- 
erate had  fired  four  shots  from  a  pistol  at 
the  time  of  the  murder.  This  pistol  was  one 
which  defendant  had  secured  from  a  shop- 
keeper some  weeks  prior  to  the  kUllng.  The 
witness,  moreover,  testified  to  a  conversa- 
tion had  with  Raymond,  at  the  time  ot 
hia  arrest,  as  to  his  Identity,  from  whenos 
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he  came,  where  he  was  going,  and  his  busi- 
ness, etc.  The  witness  Burke,  a  policeman, 
who  received  Baymond  from  the  hands  of 
Herve  at  the  jail,  also  testified  to  a  conversa- 
tion had  with  Baymond  at  that  time.  These 
conversations  were  of  the  same  general  Im- 
port. '  All  of  this  evidence  was  admitted  un- 
der objections  of  defendant,  which  objections 
were  to  the  effect  that  it  was  hearsay;  that 
defendant  was  not  present  at  the  time,  and 
could  not  be  bound  by  It;  and  that,  even 
conceding  the  existence  of  a  conspiracy  be- 
tween defendant  and  Raymond,  at  this  time 
It  was  a  thing  of  the  past  To  a  large 
measure  these  objections  of  defendant  to  the 
admissibility  of  this  evidence  were  eminent- 
ly sound.  People  v.  Oldham,  111  CaL  648, 
44  Pac.  812;  People  v.  Ople  (Cal.)  55  Pac. 
988.  It  was  well  to  identify  the  pistol  found 
upon  Raymond  as  the  pistol  formerly  pur- 
chased by  the  defendant.  Winters.  Such 
evidence  had  a  direct  tendency  to  connect 
Winters  with  the  commission  of  the  offense. 
But  declarations  of  Raymond,  made  subse- 
quent to  the  killing,  not  In  the  presence 
of  the  defendant,  were  the  purest  hearsay, 
and  clearly  inadmissible.  Yet,  upon  a  care- 
ful examination  of  those  declarations,  we 
find  nothing  therein  stated  which  In  any  way 
was  prejudicial  to  defendant.  His  name  was 
not  mentioned.  Nothing  whatever  was  said 
by  Raymond  which,  even  by  implication,  con- 
nected him  with  the  crime.  Indeed,  Bay- 
mond said  nothing  in  any  way  implicating 
himself.  The  error  committed  by  the  trial 
court,  therefore.  In  the  admission  of  this 
evidence,  was  purely  abstract,  and  furnished 
no  g^round  for  a  new  trial. 

The  remaining  points  urged  by  defendant 
possess  no  merit  For  the  foregoing  reasons, 
the  judgment  and  order  are  affirmed. 

We  concur:  HARRISON,  J.;  McFAR- 
LAND,  J.;  VAN  DYKE,  J. 

HEXSHAW,  J.  (dissenting).  I  am  of 
opinion  that  the  court  erred,  not  only  in  the 
Instruction  which  It  gave  upon  the  subject 
of  alibi,  but  as  well  in  the  Instruction  asked 
by  defendant  which  It  refused  to  give.  The 
defendant's  whole  case  rested  upon  an  alibi. 
If  the  law  uiion  this  subject  was  Improperly 
placed  before  the  Jury,  the  Injury  which 
thereby  resulted  to  defendant  certainly  en- 
titles him  to  a  new  trial.  The  defendant 
asked  the  court  to  charge  the  jury  as  follows: 
"An  alibi  simply  means  that  the  accused  was 
at  another  place  at  the  time  of  the  com- 
nalssion  of  the  crime,  and  therefore  could 
not  have  committed  it;  and  I  instruct  you 
that  this  defense  is  as  legitimate  and  proper 
as  any  other  defense.  All  the  evidence  bear- 
ing upon  this  defense  should  be  carefully 
considered  by  you.  If  the  testimony  on  this 
subject  considered  with  all  the  other  evi- 
dence in  the  case,  is  snlHclent  to  raise  a 
doubt  in  your  mind  as  to  the  guilt  of  the 
nefendant,  you  should  acquit  him.    The  ac- 


.cused  la  not  required  to  prove  the  defense 
of  an'  alibi  beyond  a  reasonable  doubt,  or 
even  by  a  preponderance  of  evidence.  It 
Is  sufficient  If  the  evidence  upon  that  point 
raises  a  doubt  of  his  presence  at  the  time 
and  place  of  the  commission  of  the  crime 
charged,  and,  if  it  has  done  so,  he  Is  entitled 
to  an  acquittal.  The  attempt  of  the  accused 
to  prove  an  alibi  does  not  shift  the  burden 
of  proof  from  the  state,  but  the  state  is 
bound  to  prove  bis  presence  beyond  a  rea- 
sonable doubt"  As  applied  to  the  facts  in 
this  case,  the  foregoing  Instruction  is  un- 
impeachable in  its  law,  unless  it  be  said 
that  the  failure  to  qualify  "a  doubt"  by  the 
adjective  "reasonable"  Justified  the  court  in 
refusing  to  give  It  But  I  think  the  court 
was  not  justified,  for  the  Instructions  are 
to  be  construed  together,  and  elsewhere  the 
court  had  In  precise  language  told  the  Jury 
"that  the  doubt  which  acquits  a  defendant 
on  a  trial  on  a  charge  of  crime  must  be  a 
reasonable  doubt  In  the  sense  mentioned,  and 
no  other."  But,  if  it  shall  be  said  that  the 
court  was  justified  in  refusing  to  give  the 
offered  instruction  for  the  indicated  reason. 
It  will  be  found  even  more  difficult  to  uphold 
the  Instruction  which  the  court  actually  did 
give.  That  Instruction  la  as  follows:  "One 
ot  the  defenses  interposed  by  the  defendant 
In  this  case  is  what  is  known  In  law  as  an 
alibi.  An  aUbi  in  law  simply  means  that 
the  defendant  was  not  there;  or,  to  state  It 
more  definitely,  a  defendant  who  sets  up  an 
alibi  shows  such  a  state  of  facts  surrounding 
his  whereabouts  as  to  the  particular  time 
the  crime  was  committed  as  would  make 
it  practically  Improbable  or  impossible  for 
him  to  have  committed  the  offense  charged. 
The  court  instructs  you  that  such  a  defense 
is  as  proper  and  legitimate,  if  proved,  as 
any  other  defense,  and  all  the  evidence 
bearing  upon  that  point,  if  any,  should  be 
considered  by  you;  and  If,  In  view  of  all  the 
evidence,  you  have  any  reasonable  doubt 
as  to  whether  the  defendant  was  in  some 
other  place  when  the  crime  was  committed, 
you  shoyld  give  the  defendant  the  benefit 
of  the  doubt  In  other. words,  the  defend- 
ant is  not  bound  or  required  to  prove  an 
alibi  beyond  a  reasonable  doubt  to  entitle 
him  to  an  acquittal.  It  is  suflldent  if  the 
evidence  upon  that  point  If  any,  raises  a 
reasonable  doubt  In  your  minds  of  his  pres- 
ence at  the  time  and  place  of  the  commission 
of  the  crime  charged."  By  this  Instruction 
the  jury  is  first  charged  that  a  defendant 
who  "sets  up  an  alibi"  Is  to  show  such  a 
state  of  facts  touching  his  whereabouts  at 
the  time  of  the  commission  of  the  crime 
as  would  make  It  "practically  Improbable 
or  Impossible"  for  him  to  have  committed  it 
Such  is  not  the  law.  One  who  is  alibi  Is 
elsewhere  than  at  the  place  of  the  crime 
at  the  time  of  its  commission.  A  defendant 
who  rests  his  defense  upon  an  alibi  is  not 
required  by  his  evidence  to  make  it  "prac- 
tically improbable  or  impossible"  for  him  to 
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have  committed  the  offense.  It  Is  necessary 
for  him  only  to  introduce  evidence  suffi- 
cient to  create  In  the  minds  of  the  jurors 
a  reasonable  doubt  whether  or  not  he  was 
at  the  scene  of  the  crime  at  the  time  of  its 
commission.  The  vice  of  the  instruction 
lies  in  informing  the  Jury  that  the  defendant 
must  prove  that  he  was  elsewhere,  so  as  to 
malce  it  practically  Improbable  or  impossible 
for  him  to  have  committed  the  crime.  This 
error  is  emphasized  in  the  succeeding  sen- 
tence, where  the  court  Informs  the  ivry 
that  the  defense  of  alibi  "is  as  proper  and 
legitimate,  if  proved,  as  any  other  defense," 
In  People  v.  Roberts,  122  Gal.  377,  55  Pac. 
137,  a  new  trial  was  ordered  for  an  error 
of.  the  court  in  Instructing  the  jury,  upon 
the  question  of  alibi,  that,  "when  satisfac- 
torily proven.  It  Is  a  good  defease  in  law." 
Herein  is  a  clear  declaration  that  It  is  In- 
cumbent upon  the  defendant  to  prove  his 
presence  alibi.  Again,  the  court  declares 
that.  If  the  jury  had  "any  reasonable  doubt 
Its  to  whether  the  defendant  was  In  some 
other  place  when  the  crime  was  committed," 
^he  defendant  should  receive  the  benefit  of 
ihe  doubt,  but  here  there  is  an  entire  mis- 
conception of  the  point  to  which  the  reason- 
(ible  doubt  should  be  directed.  If  a  man 
oliarged  with  the  commission  of  a  crime 
.a  San  Francisco  should  offer  evidence  under 
iin  alibi  that  he  was  in  New  York,  the  jury 
might  entertain  a  reasonable  doubt  whether 
or  not  he  was  in  New  York,  or,  more  than 
that,  they  might  positively  believe  that  he 
was  not  In  New  York,  but,  before  they  could 
convict  him,  they  should  be  satisfied  beyond 
a  reasonable  doubt  that  he  was  la  San  Fran- 
cisco; or  if,— phrasing  it  otherwise,— from  all 
the  evidence,  they  did  entertain  a  reason- 
able doubt  whether  or  not  he  was  in  San 
Francisco  at  the  time  of  the  commission  of 
the  crime,  the  prosecution  would  have  failed 
to  establish  their  case  with  the  certainty 
required,  and  the  defendant  would  be  en- 
titled to  an  acquittal.  This  proposition  Is 
declared  In  the  last  sentence  of  the  Instruc- 
tion, but  the  instruction  Itself  is  conflicting 
and  contradictory  in  its  declarations,  for  the 
jury  were  as  justlfled  in  believing  from  It 
that  the  defendant  must  prove  that  he  was 
elsewhere  as  they  were  In  believing  that 
the  law  required  only  that  the  defendant's 
^vldence  should  create  In  their  minds  a  rea- 
sonable doubt  It  needs  no  citation  of  au- 
thority to  the  point  that  contradictory  and 
conflicting  instructions  upon  the  same  point 
are  prejudicially  erroneous,  and  for  this  rea- 
son I  think  the  defendant  is  entitled  to  a  new 
trial. 

Still  further,  the  Instruction  "that  the  wlt- 
muCSs  ascertained  or  appearing  to  be  will- 
Fully  false  in  one  part  of  his  testimony  as 
to  the  truth  or  falsity  of  a  given  proposition 
ji>f  fact  Is  to  be  distrusted  In  other  parts" 
Is  erroneous  and  misleading.  It  is  not  the 
"appearance"  of  giving  false  testimony.  It  Is 
the   belief    that    false   testimony    has    been 


given,  which  invokes  and  excites  distrust 
and  caution.  Moreover,  as  given,  the  instruc- 
tion omits  the  very  Important  element  that 
the  willfully  false  testimony  must  be  given 
upon  a  material  matter.  People  v.  Plyler, 
121  Cai:  160,  53  Pac.  553. 

We  concur:    BEATTY,  C  J.;  TEMPLE,  J. 


(126  Cat.  j») 

BANK  OF  WOODLAND  v.  OBERHAU8 

et  ol.    (Sac.  404.) 
(Supreme  Court  of  California.    July  10,  1889.) 

ACKNOWLEDGMENT— NATURE  OP  ACT— QUAL- 
IFICATION OF  NOTARY— H0MB8TBAD. 

1.  The  act  of  a  notary  in  taking  an  acknowl- 
edgment to  a  conveyance  is  not  judicial  in  its 
nature. 

2.  A  cashier  of  a  bank,  who  is  not  a  stock- 
holder, and  is  employed  on  a  fixed  salary,  and 
whatever  fees  he  receives  as  a  notary  are  his 
individually,  is  not  disqualified  to  take  an  ac- 
knowledgment to  a  mortgage  given  to  the  bank. 

3.  Under  CJiv.  Code,  §  1241,  making  home- 
steads subject  to  sale  under  judgments  obtained 
on  debts  secured  by  mortgages  upon  the  prem- 
ises, executed  and  recorded  before  the  declara- 
tion of  homestead  was  filed  for  record,  a  bome- 
stend  is  so  subject,  although  the  mortgagors 
made  the  premises  their  home,  and  resided 
thereon,  prior  to  the  execution  of  the  mortgage. 

Department  1.  Appeal  from  superior  court, 
Yolo  county. 

Suit  by  the  Bank  of  Woodland  against  Wil- 
liam Oberhaus  and  Fredrica  Oberhaus.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Chas.  W.  Thomas,  for  appellants.  Craig  & 
Hawkins,  for  respondent 

VAN  DYKE,  J.  The  main  contention  on 
the  part  of  the  appellants  is  that  the  mort- 
gages are  invalid  on  the  grotmd  that  the  ac- 
knowledgments, having  been  taken  before  the 
cashier  of  the  plaintiff  bank,  are  void.  The 
court  finds  that  C.  F.  Thomas,  the  notary  who 
took  the  acknowledgments  of  said  mortgages, 
was  the  cashier  of  the  plaintiff  bank,  but  that 
he  was  not  a  stockholder  in  said  bank,  nor  a 
director  thereof,  but  an  appointee  of  the  board 
of  directors,  and  employed  by  them  as  such 
cashier  upon  a  fixed  and  definite  salary.  The 
evidence  fully  supports  this  finding,  and  fur- 
ther shows  that  he  had  no  Interest  in  the  prop- 
erty or  income  of  the  bank,  that  his  services 
were  neither  Increased  nor  diminished  by  its 
gains  or  losses,  and  that  his  business  as  notary 
was  distinct  and  independent  of  his  duties  as 
cashier  of  the  bank,  and  whatever  fees  he  re- 
ceived or  collected  as  notary  were  his  indi- 
vidually, and  did  not  go  to  the  bank.  In 
some  of  the  states  it  has  been  held  that  a 
notary,  in  taking  an  acknowledgment,  acts  jn- 
dlclally;  in  others,  that  he  acts  ministerially. 
Elliott  V.  Pelrsol,  1  Pet  328,  was  a  case  that 
went  up  from  Kentucky,  where  the  clerk  was 
authorized  by  statute  to  take  and  certify  the 
acknowledgments  of  deeds,  and  the  court  there 
say,  "We  are  of  opinion  he  acted  ministerially. 
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not  jadlclally,  In  the  matter,"  and  held  that, 
after  his  certificate  passed  from  bis  hands, 
he  had  no  power  of  correcting  It  This  court. 
In  Bours  v.  Zacharlah,  11  Cal.  295,after  quot- 
ing from  that  case,  say:  "Where  Is  the  dif- 
ference between  the  clerk's  i»ower  ceasing  on 
his  recording  the  deed  and  certificate,  and 
the  notary's  power  ceasing  after  recording  by 
the  clerk?  •  •  •  The  whole  reasoning  of 
the  court  In  the  section  quoted  Is  direct  to 
show  that  the  notary  could  have  no  such  au- 
thority; for  all  the  evils  which  are  so  well 
stated  would  follow  as  well  from  permitting 
alterations  of  the  record  to  be  mside  by  amend- 
ments of  the  notary  as  of  the  clerk."  There 
are  some  decisions  to  the  effect  that  where 
the  acknowledgment  Is  a  necessary  part  of 
the  execution  of  the  Instrument,  as  In  some 
cases  in  reference  to  the  acknowledgment  of 
a  married  woman,  then  the  officer  acts  Judi- 
cially In  taking  the  acknowledgment.  When 
these  mortgages  were  executed,  however,  It 
required  no  separate  acknowledgment  on  the 
part  of  the  wife.  But  In  this  state  It  would 
seem  that  a  notary  public  does  not  exercise 
judicial  functions.  The  constitution  pre- 
scribes where  the  Judicial  power  of  the  state 
Is  lodged,  and  what  courts  and  officers  exer- 
cise Judicial  power,  and  notary  publics  are 
not  Included  therein.  Const,  art.  6.  Upon 
principle,  It  would  seem  that  the  act  of  a 
notary  In  taking  the  acknowledgment  of  a 
conveyance  is  not  Judicial  In  its  nature.  For 
judicial  acts  the  officer  Is  not  liable  either  for 
Ignorance  or  negligence,  but  only  for  corrupt 
and  Intentional  misconduct  in  the  discharge 
of  his  official  duties.  On  the  other  hand,  min- 
isterial officers  are  pecuniarily  liable  for  negli- 
gence, regardless  of  Intentions,— whether  good 
or  bad.  It  has  been  held  In  this  state  that 
a  notary  public  and  his  bondsmen  are  liable 
for  damages  caused  by  negligence  In  taking 
the  acknowledgment  of  a  conveyance  or  mort- 
gage. Fogarty  v.  Flnlay,  10  Cal.  239;  Heldt 
v.  Minor,  89  Cal.  115,  26  Pac.  627.  In  People 
V.  Bush,  40  Cal.  344,  the  court  distinguishes 
between  ministerial  and  judicial  duties,  say- 
ing: "A  Judicial  officer  may  be  required  by 
law  to  discharge  other  than  Judicial  duties. 
He  may  by  authority  of  law  perform  minis- 
terial acts,  but,  when  performed,  they  do  not 
become  Judicial  acts  because  they  are  per- 
formed by  a  Judicial  officer.  This  becomes  ap- 
parent on  a  moment's  consideration.  A  coun- 
ty judge  Is  authorized,  among  other  things,  to 
take  the  acknowledgment  of  a  deed,  and  to 
solemnize  a  marriage.  No  one  will  contend 
that  in  performing  those  acts  he  exercises 
Judicial  functions."  It  has  been  held  that 
notaries  public,  where  attorneys  or  agents  of 
parties,  were  not  for  that  reason  disqualified 
in  taking  acknowledgments  or  protesting  bills, 
where  they  were  not  pecuniarily  interested  in 
the  transaction.  Horbach  v,  Tyrrell  (Neb.) 
67  N.  W.  485;  Penn  v.  Garvin,  56  Ark.  511, 
20  S.  W.  410;  Moreland's  Assignee  v.  Bank 
<Ky.)  80  8.  W.  19,  637;  Bank  v.  Rivers,  36 
Fla.  575, 18  South.  830.    We  think  the  notary 


in  this  case  was  not  disqualified  from  taking 
the  acknowledgments  of  the  mortgages  in 
question. 

It  is  further  contended  by  the  appellants 
that  the  homestead  antedated  the  execution  of 
the  mortgage,  from  the  fact  that  the  defend- 
ants made  the  premises  their  home  and  resid- 
ed thereon.  Since  the  Codes,  there  can  be  no 
legal  homestead  merely  from  residence,  with- 
out selection.  "The  homestead  consists  of  the 
dwelling  house  in  which  the  claimant  resides 
and  the  land  on  which  the  same  Is  situated, 
selected  as  in  this  title  provided."  Civ.  Code, 
5  1237.  The  mortgages  In  suit  were  acknowl- 
edged, respectively,  August  26,  1802,  and  No- 
vember 7,  1803,  and  recorded  of  those  dates. 
Suit  was  brought  for  their  foreclosure,  and  Us 
pendens  filed  and  recorded  October  19,  1895. 
Although  the  parties  resided  on  the  premises 
in  question  a  number  of  years  before  the 
execution  of  the  mortgages,  the  declaration  of 
the  homestead  was  not  filed  until  November 
4,  1895.  "The  homestead  is  subject  to  execu- 
tion or  forced  sale  in  satisfaction  of  judg- 
ments obtained:  •  •  •  (4)  On  debts  se- 
cured by  mortgages  upon  the  premises  exe- 
cuted and  recorded  before  the  declaration  of 
homestead  was  filed  for  record."  Civ.  Code, 
I  1241.  The  judgment  and  order  denying  a 
new  trial  are  affirmed. 

We  concur:    HARRISON,  J.;  OAROUTTE, 


(12S  Cal.  342) 
PEOPLE  V.  WATSON.    (Cr.  617.) 
(Supreme  Court  of  California.    July  12,  1899.) 

ASSAULT  WITH  INTENT  TO  MURDER— IN- 
STRUCTION—DEQREES  OF  OFFENSE. 
In  a  prosecution  for  assault  with  intent  to 
murder,  where,  under  the  information  and  evi- 
dence, the  defendant  could  have  been  convicted 
of  an  assault  likely  to  produce  great  bodily  in- 
Jury,  it  was  error  to  charge  that  he  could  only 
be  convicted  of  assault  with  Intent  to  commit 
muHer,  or  of  a  simple  assault. 

Department  1,  Appeal  from  superior  court. 
Contra  Costa  county. 

John  Watson  was  convicted  of  assault  with 
intent  to  commit  murder,  and  he  appeals. 
Reversed. 

A.  B.  McKenzie,  for  appellant  Atty.  Oen. 
Ford,  for  the  People. 

GAROUTTE,  J.  The  defendant  has  been 
found  guilty  of  an  assault  with  intent  to  com- 
mit murder.  He  now  claims  that  the  evi- 
dence is  insufficient  to  support  the  verdict. 
There  is  evidence  in  the  record  which  tends 
to  show  that  the  defendant,  Watson,  when 
somewhat  under  the  Influence  of  liquor, 
seized  a  boy  about  15  years  of  age,  tied  him 
by  the  neck  to  his  (Watson's)  horse's  tall, 
using  the  hair  of  the  horse's  tall  for  that 
purpose,  then  mounted  his  horse,  and,  with 
his  pistol  in  his  hand  and  threats  to  kill  issu- 
ing from  his  mouth,  rode  about  one-quarter 
of  a  mile,  leading  the  boy.    This  Journey  was 
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also  Interspersed  by  incidents  sucti  as  de- 
fen-lant's  firing  bis  pistol.  It  further  ap- 
pears tbat  this  reckless  deed  was  done  by 
i-eason  of  the  feeling  of  hatred  held  by  de- 
fendant against  the  boy's  elder  brother.  The 
question  as  to  the  intent  with  which  these 
acts  were  done  by  defendant  was  a  pure 
question  of  fact,  to  be  determined,  from  all 
the  circumstances  of  the  case;  and  from 
those  circumstances  the  jury  could  well  de- 
clare that  the  intent  of  defendant  was  to 
kill  and  murder  this  15-year  old  boy.  It  is 
said  in  People  t.  Landman,  103  Cal.  580,  37 
Pac.  518:  "Of  course,  under  these  circum- 
stances, a  person's  intent  cannot  be  proven 
by  direct  and  positive  evidence,  yet  it  is  none 
the  less  a  question  of  fact,  to  be  proven  like 
any  other  fact  in  the  case,  and  all  the  cir- 
cuipstances  surrounding  the  assault  furnish 
the  rule  upon  which  Its  proper  solution  de- 
pends." The  court  Instructed  the  jury  as 
follows:  "The  law  provides  that  the  jury 
may  find  the  defendant  guilty  of  any  offense 
the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  be  is  charged,  or  of 
an  attempt  to  commit  the  offense.  (2)  Under 
the  information  in  this  case,  the  defendant 
can  be  convicted  of  either  assault  to  murder, 
or  of  an  assault,  as  the  evidence  may  estal>- 
lish.  (3)  Gentlemen,  the  form  of  your  ver- 
llct  must  be  either:  (1)  'We,  the  Jury,  find 
;he  defendant  not  guilty;'  or  (2)  'We,  the 
jury,  find  the  defendant  guilty  as  charged;' 
sr  (3)  'We,  the  jury,  find  the  defendant  guilty 
of  assault.' "  Section  245  of  the  Penal  Code 
provides:  "Every  person  who  commits  an 
assault  upon  the  person  of  another  with  a 
deadly  weapon  or  instrument  or  by  any 
means  or  force  likely  to  produce  great  bodily 
injury,  is  punishable,"  etc.  Under  the  evi- 
dence and  the  allegations  of  the  information, 
It  Is  clear  that  this  defendant  could  well  have 
been  convicted  of  the  crime  defined  by  this 
section  of  the  Penal  Code.  If  the  Jury  be- 
lieved the  defendant  committed  the  acts"  in- 
dicated by  the  evidence,  and  also  believed 
that  there  was  no  intent  in  his  mind  at  the 
time  to  kill  and  murder  the  boy,  they  could 
well  have  found  a  verdict  against  him  of 
making  an  assault  by  means  and  force  likely 
to  produce  great  bodily  injury;  yet,  by  the 
mstructlons  of  the  court  just  quoted,  the 
lury,  in  effect,  were  told  that  they  could  not 
•Ind  such  a  verdict.  They  were  informed 
:hat  the  defendant  could  be  convicted  of  an 
issault  with  Intent  to  murder,  or  a  simple  as- 
tault.  "Expressio  unius  est  excluslo  alte- 
i-ius."  This  construction  of  these  instrnc- 
dons  Is  doubly  emphasized  when  we  find  the 
v-ourt  telling  the  jury  that  the  verdict  must 
oe  in  one  of  the  following  forms,  and,  upon 
examining  those  forms,  we  find  no  form  of 
verdict  authorized  under  the  section  of  the 
Penal  Code  already  quoted. 

This  defendant's  position  upon  the  matter 
under  discussion  is  much  stronger  than  we 
{ind  in  those  cases  where  the  court  fails  to 
Instruct  at  all  upon  the  question.    In  some 


of  those  cases  it  has  been  held  that  tbe  de- 
fendant should  have  asked  for  an  instmctitm 
directed  to  the  particular  point  But  In  the 
present  case  the  giving  of  the  Instructions  we 
have  quoted  Is,  In  substance,  the  equivalent 
of  a  refusal  to  give  an  instruction  author- 
izing the  Jury  to  find  a  verdict  of  guilty 
against  defendant,  under  the  aforesaid  sec- 
tion of  the  Penal  Code,  provided  the  evidence 
justified  it.  In  many  cases  we  have  held  the 
judge  Justified  in  refusing  Instructions  bear- 
ing upon  lower  grades  of  crime  included  in 
the  charge  laid  by  the  information.  These 
cases  have  arisen  where,  under  the  evidence, 
it  was  entirely  plain  no  such  crime  was 
committed.  In  the  present  case  we  are  un- 
able to  say  that  the  evidence  does  not  disclose 
the  character  of  assault  described  In  section 
245. 

The  conclusion  at  which  we  have  arrived 
is  in  no  degree  conflicting  with  the  cases  of 
People  V.  Arnold,  116  Cal.  687,  48  Pac.  803; 
People  V.  Scott  93  Cal.  516,  29  Pac.  123;  Peo- 
ple V.  Barney,  114  Cal.  558,  47  Pac.  41;  and 
People  V.  Guidlce,  7S  Cal.  226, 16  Pac.  44.  In 
all  of  those  cases  the  court  gave  no  instruc- 
tion whatever  bearing  upon  the  question, 
while  in  this  case  the  court,  for  all  the  prac- 
tical purposes  of  the  trial,  did  give  an  in- 
struction which  was  wrong  In  law.  Again, 
in  all  those  cases  the  evidence  did  not  Justify 
an  Instruction  as  to  the  particular  g^ade  of 
crime  Included  in  the  Information.  Here  the 
evidence  does  justify  such  an  Instruction. 
An  additional  reason  Is  given  In  some  of  those 
cases  sliowing  why  there  was  no  error  com- 
mitted by  the  trial  court  That  reason  Is 
to  the  effect  that  no  Instruction  by  defendant 
was  asked  bearing  upon  the  point  Involved. 
The  trial  Judge,  of  his  own  motion,  should 
Inform  the  Jury  in  every  case  as  to  all  the 
particular  crimes  Involved  la  the  informa- 
tion which  the  evidence  to  any  extent  tends 
to  support  Such  Is  a  most  commendable 
practice;  but  here  we  are  not  concerned  in 
that  matter,  for  we  have  a  case  much  stron- 
ger than  one  where  the  court  did  not  act  at 
alL  It  is  not  a  case  of  nonaction,  but  erro- 
neous action.  For  the  foregoing  reasons,  the 
judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:  HARRISON,  J.;  VAN  DTKB^  J. 


(t  CaL  Dnnp.  SS> 

WILLIAMS  et   al.  v.   BBROIN  et  aLi 
(S.  F.  1.027.) 

(Supreme  Court  of  California.    July  12,  t80B.> 

MtJNICIPAL    IMPROVEMENTS  —  APPKAL    FROIf 
ASSESSMENT— PETITION. 

Under  St.  1885,  p.  156,  i  11,  providing  that 
an  appeal  from  an  assessment  shall  be  t&ken  to 
the  board  of  supervisors  "within  30  days  after 
the  day  of  the  warrant"  the  petition  on  appeal 
must  show  that  a  warrant  was  in  fact  issued, 
oud  the  order  of  the  board  of  supervisors  that 
a  wnrrnnt  l>e  set  aside  is  insufficient  to  supply 
the  dofioiency, 
*  Reversed  in  banc    See  60  Pac.  VU,  UT  Cal.  Sit. 
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Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 

Action  by  Leo  C.  WUllama  and  others 
against  Thomas  I.  Bergin  and  others.  A  de- 
murrer to  the  complaint  was  sustained,  and 
plaintiffs  appeal.    Affirmed. 

X  O.  Bates,  for  appellants.  Thomas  L 
Bergin,  for  respondents. 

HENSHAW,  J.  This  is  an  action  to  fore- 
close the  lien  of  a  street  assessment.  De- 
fendants Interposed  a  demurrer,  both  gen 
erai  and  special.  The  demnrrer  was  sus- 
tained, and,  plaintiffs  declining  to  amend, 
Judgment  was  entered  against  them.  From 
this  Judgment  they  appeal. 

The  suit  was  upon  a  second  assessment 
ordered  by  the  board  of  supervisors  after  a 
successful  appeal  by  the  plaintiffs  from  the 
first  assessment.  The  board  of  supervisors 
acts  Judicially  in  hearing  and  determining 
such  an  appeal.  Its  Jurisdiction  is  limited, 
and  the  mode  prescribed  by  the  statute  for 
acquiring  Jurisdiction  must  be  strictly  fol- 
lowed. Not  only  this,  but,  when  reliance  is 
had  upon  the  Judgment  of  such  a  tribunal 
as  the  foundation  for  an  asserted  right,  it 
must  be  shown  by  proper  averment  that  the 
tribunal  bad  Jurisdiction  to  render  the  Judg- 
ment In  question.  WiUlaips  v.  Bergin,  108 
Cal.  169.  41  Pac.  287.  By  the  statute  the 
time  of  appeal  la  limited  upon  the  date  of 
the  warrant  The  party  aggrieved  shall  ap- 
peal "within  thirty  days  after  the  date  of  the 
wai-rant"  Street  Law  (St  1883,  p.  156)  I 
11.  We  might  be  willing  to  bold  that  an  ap- 
peal from  an  assessment  talcen  before  the 
date  of  the  warrant  would  be  within  the  re- 
quirements of  this  provision,  construing  it 
merely  as  fixing  a  time  after  which  an  ap- 
peal could  not  be  taken.  But  in  any  event, 
It  must  be  made  to  appear  that  a  warrant 
was  in  fact  issued,  and  this  the  complaint 
under  consideration  fails  to  do.  The  aver- 
ment Is  that  the  plaintiffs  and  contractors, 
"feeling  aggrieved  by  an  act  and  determina- 
tion of  the  superintendent  of  streets  In  re- 
lation to  an  assessment  made  and  issued  by 
said  superintendent  of  streets  May  6,  1892, 
for  the  sums  due  for  said  worlc  so  con- 
tracted for  and  performed,  •  •  •  ap. 
pealed  to  the  board  of  supervisors  of  the 
said  city  and  county  from  said  assessment; 
briefly  stating  in  said  notice  their  objections, 
in  writing,  •  •  •  and  filing  the  same 
with  the  clerk  of  said  board  on  the  14tb  day 
of  May,  1892."  Then  follow  averments  of 
notice  of  the  posting  and  of  the  hearing,  and 
the  resolution  or  order  of  the  board  of  su- 
pervisors Is  set  forth  In  extenso.  By  that 
order  it  was  resolved  "that  the  assessment, 
warrant  and  diagram  made  and  issued  by 
the  superintendent-  of  streets  •  •  •  be, 
and  Is  hereby,  set  aside,  and  the  superin- 
tendent of  streets  is  hereby  directed  to  make 
and  Issue  a  new  assessment,  warrant  and. 
diagram,  correcting  the  error  made  \n  the 
67P.-68 


former  assessment  hereby  set  aside."  But 
this  order  of  the  board  of  supervisors  that 
a  warrant  be  set  aside  does  not  amount  even 
to  an  argumentative  or  Inferential  declara- 
tion In  the  complaint  that  such  a  warrant 
was  ever  issued.  As  the  law  has  seen  fit 
to  make  the  right  of  appeal  and  its  time 
depend  upon  the  date  of  the  warrant  the 
supervisors  would  not  acquire  Jurisdiction 
to  hear  an  appeal  taken  in  a  case  in  which 
no  warrant  had  in  fact  been  Issued.  The 
Judgment  appealed  from  Is  therefore  af- 
firmed. 

We  concur:    TEMPLE,  J.;  McFABLAND,  J. 


(6  Cal.  Unrep.  SOt) 

CALIFORNIA  MORTQ.   &  SAY.   BANK  ▼. 
HAMPTON.     (L.  A.  567.) 

(Supreme  Court  of  California.    July  11,  1890.) 

DEEDS— CONSTRUCTION  BY  ACTS  OF  PARTIES 
— QUIETING    TITLBi— JUDGMENT— ANSWER. 

1.  Defendant  conveyed  part  of  a  tract  of  land, 
and  a  fence  was  constructed  by  him  and  ■  sub- 
set^uent  grantee  so  as  to  include  the  land  de- 
scribed in  the  conveyance  and  an  additional 
piece  belonging  to  him,  and  the  land  was  subse- 
qncntly  conveyed  to  plaintiff  by  a  description 
follow.mg  the  line  of  the  fence.  Defendant 
claimed  that  after  the  fence  was  constructed 
he  discovered  that  it  included  too  mach  land, 
and  80  notified  the  owner,  but  took  no  steps  to 
have  it  moved,  and  allowed  it  to  remain  for  20 
years,  and  in  conveying  an  adjoining  piece  bad 
It  surveyed,  and  used  a  description  corresponding 
to  the  line  of  the  fence.  Held,  in  an  action  to 
quiet  title  to  the  additional  piece  on  the  ground 
that  it  shonld  have  been  included  in  the  original 
conveyance  by  defendant,  that  the  subsequent 
acts  of  the  parties  had  established  plaintiff's 
title. 

2.  Where,  for  23  years  previous  to  an  action 
to  quiet  title,  defendant  had  maintained  a  dam 
across  a  stream  at  a  point  where  it  intersected 
the  line  l>etween  his  land  and  the  land  in  con- 
troversy, thereby  backing  the  water  over  a  part 
of  tlie  laud  involved  so  as  to  divert  it  into  liis 
ditch,  and  in  the  action,  while  alleging  title  to 
the  land,  he  fails  to  allege  a  right  to  flow  It 
merely  alleging  riparian  rights  in  the  stream,  he 
cannot  compUiin  that  the  judgment  declaring 
that  he  had  no  interest  in  the  land,  but  allowing 
him  to  maintain  the  dam,  does  not  also  give 
him  the  right  to  divert  the  water,  and  dow  plain- 
tiff's land. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  San  Luis  Obispo 
county. 

Action  by  Oallfomia  Mortgage  &  Savinga 
Bank  against  George  W.  Hampton  and  Julia 
H.  Hampton.  Jndgment  for  plaintiff,  and  de- 
fendants aiq>eal.    Affirmed. 

W.  H.  Spencer,  for  appellants.  Venable  A 
Goodchlld,  for  respondent 

CHIPMAN,  C.  Action  to  quiet  title.  Plain- 
tiff had  judgment,  from  which,  and  from  an 
order  denying  motion  for  a  new  trial,  defend- 
ants appeal. 

it  appears  that  in  1876  defendants  were  ths 
owners  of  the  S.  %  of  the  S.  B.  %  of  section 
22,  township  30  S.,  range  12  E.,  situated  In 
San  Luis  Obispo  county.    They  In  that  year 
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conveyed  to  one.  Andrews,  by  metes  and 
bounds,  a  portion  of  said  land  by  the  descrip- 
tion given  in  the  answer,  to  which  defend- 
ants disclaim  ownership.  In  1877  Andrews 
conveyed  this  piece  of  land  by  the  same  de- 
scription to  one  Breed,  and  he,  in  1887,  con- 
veyed the  land  by  the  same  description  to 
one  Button,  and  he,  in  1897,  by  the  same  de- 
scription, conveyed  it  to  plaintiff,  and  10  days 
thereafter  conveyed  by  quitclaim  to  plaintiff 
by  the  description  given  in  the  complaint 
This  latter  description  coincides  exactly  with 
the  tract  as  It  was  fenced  by  Breed,  a  part  of 
which  fence  was  built  by  defendants,  and 
which  remains  to-day  the  same  as  when  built 
in  1877.  The  fenced  tract  is  known  as  the 
"Dutton  Place."  A  map  attached  to  the  orig- 
inal transcript  shows  this  description  by  a 
black  line,  which  follows  around  the  tract  as 
the  fence  is  built;  and  by  a  dotted  line  the 
land  described  in  the  answer  is  shown  when 
run  according  to  the  courses  and  distances, 
but  disregarding  the  calls  or  stations.  The 
map  also  shows  a  piece  of  land  formerly 
owned  by  defendants,  part  of  the  original 
tract,  lying  east  of  the  Dutton  place,  which 
defendants  conveyed  to  one  Preston  in  1894. 
This  deed  is  in  evidence,  and  its  calls,  so 
far  as  they  describe  the  line  dividing  the 
Dutton  place  from  defendants'  land  sold  to 
Preston,  coincide  with  the  line  of  fence  built 
in  1877,  and  it  is  In  evidence  that  Hamp- 
ton assisted  in  making  this  Preston  survey; 
and  the  surveyor,  Story,  testified  that  he  had 
no  recollection  that  Hampton  told  him  that 
he  owned  any  land  within  the  Dutton  fence. 
Dutton  testified  that  he  had  been  In  posses- 
sion of  the  tract  as  fenced  since  1882,  and 
bought  It  In  1887,  and  that  no  one  but  him- 
self ever  claimed  to  own  it  since  that  time; 
and  he  did  not  admit  ownership  In  anybody 
else  at  any  time.  Hampton  testified  that  he 
told  Breed  that  he  (Breed)  had  some  of  his 
(Hampton's)  land  inclosed,  and  he  also  testi- 
fied that  he  so  told  Dutton,  but  this  latter 
statement  is  disputed  by  Dutton.  Hampton 
also  testified  that  the  fence  is  now  where  It 
was  built  originally  in  1887;  that  he  built 
about  12  or  13  chains  of  the  line,  commencing 
on  the  south  side  of  his  land,  and  Breed  built 
the  balance,  and  that  the  fence  inclosed  about 
three-quarters  of  an  acre  too  much  because 
Breed  commenced  building  the  line  on  the  sec- 
ond course  two  chains  further  south  than  it 
should  be;  that  he  found  this  out  by  meas- 
uring the  first  line  with  a  tape  soon  after  the 
fence  was  built,  and  that  he  told  Breed  of  It 
at  the  time.  It  seems,  however,  that  he  took 
no  steps  to  have  the  fence  moved,  and  allowed 
it  to  remain  for  20  years,  and  until  after  Dut- 
ton bought;  and  when  be  sold  the  piece  of 
land  contiguous  to  the  Dutton  place  on  the 
east  he  had  It  surveyed,  and  the  description 
which  he  caused  to  put  in  the  deed  to  Pres- 
ton corresponded  with  the  line  of  fence,  and 
was  a  recognition  of  the  correctness  of  Its 
location.  The  real  controversy  centers  upon 
the  question  whether  the  first  call  In  the  An- 


drews deed  for  a  line,  "north  18.20  chdns  to 
post  2,"  was  wrong,  and  should  hare  been 
16.25  chains,  as  the  fence  gives  It.  Aside 
from  the  conduct  of  the  parties  Interested  In 
recognizing  the  line  to  be  16.25  chains,  as  the 
fence  shows  it  should  be,  the  third  call  of 
the  Andrews  deed,  which  is  4  chains  running 
north,  added  to  the  16.25  chains,  makes  20.:^ 
chains,  which  nearly  corresponds  with  the  ac- 
tual width  (20  chains)  of  Hampton's  entire 
tiact.  But  If  we  add  4  chains  to  18.20,  as  the 
Andrews  deed  called  for  in  the  first  line,  we 
have  22.20  chains,  or  2  chains  north  of  Hamp- 
ton's north  line.  It  Is,  of  course,  possible  that 
the  third  line  was  too  long  and  the  first  line 
right;  and  the  second  call,  which  runs  to  the 
creek,  points  that  way.  It  seems,  however, 
that  all  the  calls  are  to  posts,  and  these  mon- 
uments would  govern,  if  ascertained,  rather 
than  the  distance  or  length  given  for  the  line; 
and,  as  the  fence  was  built  shortly  after  the 
Andrews  deed  vras  made,  It  Is  altogether 
probable  that  the  fence  was  built  to  these  es- 
tablished posts  as  comers  and  known  monu- 
ments. At  any  rate,  the  subsequent  conduct 
of  the  parties,  we  think,  should  be  taken  to 
remove  any  doubt  there  may  be  as  to  the  real 
fact.  It  may  be  added  that  counsel  for  re- 
spondent state— what  is  not  disputed— that  a 
computation  of  the  acreage  according  to  the 
fence  boundaries  makes  within  the  fraction 
of  '/loo  of  an  acre  of  the  acreage  called  for 
in  the  Andrews  deed  (25.70),  whfle,  if  the  first 
line  in  the  Andrews  deed  Is  taken  as  correct, 
and  the  third  as  2  chains  too  long,  the  acreage 
would  be  25.01,  or  about  to/uj  of  an  acre 
less  than  the  deed  calls  for. 

2.  The  court  found  that  "defendants  have 
no  Interest  in  said .  parcel  of  land  •  •  • 
except  only  that  they  have  the  right  to  main- 
tain a  dam  across  the  Stenner  creek  where 
the  same  intersects  the  east  line  of  said  par- 
cel of  land,  in  such  manner  that  the  west  end 
of  said  dam  may  be  (as  at  present)  within 
said  parcel  of  land."  The  only  evidence  as 
to  any  claim  to  the  water  of  this  creek  was 
given  by  Mr.  Hampton,  upon  cross-examina- 
tion, when  called  as  a  witness  for  plaintiff. 
He  testified:  "There  Is  about  three-quarters 
of  an  acre  of  land  In  dispute  here,  caused  by 
Breed's  fence,  on  the  second  line  from  the 
starting  point  according  to  Story's  map,  being 
two  chains  further  south  than  It  should  be. 
My  water  dam  backs  the  wat»  over  about 
one-eighth  of  this  three-quarters  of  an  acre 
to  get  it  in  my  ditch,  and  has  done  so  every 
year  for  the 'past  twenty-three  years.  No  one 
has  ever  objected  to  my  use  of  the  water  un- 
til this  suit  was  commenced."  The  Judgment 
reads:  "And  the  defendants  are  hereby  per- 
petually debarred  from  asserting  any  claim 
whatever  In  or  to  said  land,  or  in  or  to  the 
waters  fiowing  in  Stenner  creek  on  said  land, 
adverse  to  plaintiff,  with  the  proviso  that  de- 
fendants have  the  right  to  maintain  a  dam 
across  Stenner  creek  where  the  same  inter- 
sects the  east  line  of  said  parcel  of  land  in 
such  manner  that  the  west  end  of  said  dam 
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may  be  (as  at  present)  within  said  parcel  of 
laud."  Appellants  complain  tliat  this  is  giv- 
ing a  stone  where  bread  was  asked,  for  th6 
right  to  erect  tlie  dam  is  of  no  value  if  there 
be  no  right  given  to  divert  the  water  of  the 
creek  thereby  as  they  had  been  doing  for  23 
years.  Plaintiff  claimed  the  right,  as  riparian 
owner,  to  the  water  of  this  creek  flowing 
through  its  land.  Defendants,  In  their  an- 
swer, claimed  an  Interest  In  the  water  as  ri- 
parian owners  only.  Defendants  could  not 
have  any  greater  relief  than  they  claimed, 
and  tbey  made  no  claim  as  appropriators;  In- 
deed, the  answer  prays  for  no  relief  whatever. 
The  evidence  Is  certainly  very  meager  as  to 
defendants'  right  to  the  water,  and  there  is 
none  at  all  as  to  plaintiff's.  As  owners  of 
the  soil,  both  plaintiff  and  defendants  were 
riparian  proprietors.  The  judgment  Is  that 
defendants  shall  assert  no  claim  "to  the 
waters  flowing  in  Stenner  creek  on  said  land 
(1.  e.  plaintiff's  land)  adverse  to  plaintiff." 
We  do  not  understand  this  to  Interfere  with 
defendants'  rights  as  riparian  proprietors. 
They  have  the  right  adjudged  in  their  favor 
to  erect  the  dam  as  heretofore,  which  seems 
to  be  all  and  more  than  tbey  asked.  If  they 
had  desired  the  further  right  to  flow  the 
lands  of  plaintiff,— to  have  an  easement  to 
back  the  water  over  plaintiff's  land,— they 
should  have  so  alleged  in  their  answer  in 
some  appropriate  manner.  We  cannot  see 
that  the  judgment  restrains  defendants  from 
using  water  on  their  own  land  as  riparian 
proprietors.  It  Is  advised  that  the  judgment 
and  order  be  aflirmed. 

We  concur:    GRAY,  C;  HATNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  order 
are  affirmed. 


(26  Colo.  328) 

HEILMAN  et  al,  t.  LUDINQTON  et  al. 
(Supreme  Court  of  Colorado.    July  B,  1899.) 

CONSTITUTIONAL   LAW— TITLKS  OF  ACTS— AP- 
PEAL AND  ERROR— PRESENTATION  OP 
GROUND  OF  REVIEW. 

1.  Under  Const,  art.  5.  S  21,  providing  that 
no  bill  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in 
the  title,"  the  title  to  Gen.  Laws  1877,  p.  143, 
"To  provide  for  the  formation  of  corporations," 
is  broad  enough  to  cover  an  act  requiring  corpo- 
rations to  file  an  annual  report,  and  making  the 
directors  liable  for  the  debts  of  the  past  year  in 
case  of  failure  to  file  it. 

2.  Defendant,  having  demurred  to  a  complaint 
on  the  ground  that  two  causes  of  action  were 
improperly  united  in  one  count  (a  defect  to  be 
met  by  motion),  cannot  use  this  demurrer  on  ap- 
peal to  raise  tlie  question  whether  two  causes  of 
action  have  been  Improperly  united  in  the  com- 
plaint. 

Appeal  from  court  of  appeals. 

Action  by  Francis  H.  Ludington  and  others 
against  John  B.  Heilman  and  others.  There 
was  judgment  for  defendants  In  the  district 
court,  and  plaintiffs  appealed  to  the  court  of 
appeals,  where  the  judgment  was  reversed. 


49  Pac.  377.    Prom  this  Judgment,  defendants 
appeal.    Affirmed. 

Ira  J.   Bloomfleld,   for   appellants.    Jesse 
Stephenson,  for  appellees. 

CAMPBELL,  0.  J.  The  object  of  this  ac- 
tion, begun  in  the  district  court  of  Rio  Grande 
county,  was  to  recover  from  the  defendants, 
as  directors  of  a  corporation,  a  statutory  pen- 
alty incurred  by  them  for  a  failmre  to  dis- 
cbarge a  duty  prescribed  by  Hill's  Ann.  St  § 
491  (Gen.  St  1883,  S  252).  The  defendants 
demurred  to  the  complaint  upon  two  grounds: 
(1)  That  several  causes  of  action  were  Im- 
properly united  in  a  single  count;  (2)  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  district 
court  sustained  the  demiurer  upon  the  ^e- 
clflc  ground  that  the  section  of  the  statute 
upon  which  the  action  was  founded  is  in  con- 
1  traventlon  of  section  21  of  article  5  of  the 
constitution.  The  plaintiffs  took  the  case  to 
the  couii  of  appeals,  where  the  judgment  was 
reversed  (see  opinion  rendered  In  0  Colo.  App. 
548,  49  Pac.  377),  and  the  defendants  have  ap- 
pealed from  that  judgment  to  this  court. 

Our  jurisdiction  is  properly  invoked,  be- 
cause the  determination  of  a  constitutional 
j  question  is  necessary  to  a  decision  of  the 
!  case.  Section  491,  in  substance,  provides  that 
I  every  corporation  organized  under  the  act 
shall  annually,  within  60  days  from  the  1st  of 
January,  make  a  certain  report,  and  flic  it  in 
the  office  of  the  recorder  of  deeds  of  the  coun- 
ty where  the  business  of  the  corporation  is 
carried  on,  and  for  a  failure  to  do  so,  unless 
the  capital  stock  of  the  corporation  has  been 
fully  paid  In  and  a  certificate  made,  as  pro- 
vided in  another  section  of  the  act,  all  the 
directors  and  trustees  of  the  company  shall 
be  jointly  and  severally  liable  for  all  the 
debts  that  shall  be  contracted  within  the  year 
next  preceding  the  time  when  such  report 
should  have  been  filed.  The  title  of  the  act 
in  which  this  section  is  found  is  "An  act  to 
provide  for  the  formation  of  corporations." 
Gen.  Laws  1877,  p.  143.  The  defendants  In- 
sist that  this  section  cannot  be  upheld,  be- 
cause it  contravenes  section  21  of  article  5  of 
the  constitution,  providing  that  "no  bill  ex- 
cept general  appropriation  bills  shall  be  passed 
containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  Its  title."  The  point 
sought  to  be  made  is  that  the  title  of  this 
act,  "To  provide  for  the  formation  of  cor- 
porations," Is  not  broad  enough  to  Include  the 
section  that  regulates  the  corporation  after  it 
is  formed.  We  do  not  consider  the  objection 
tenable.  The  section  in  'question  is  clearly 
germane  to  the  subject  of  the  formation  of 
corporations,  and  we  can  add  nothing  to  what 
is  said  on  this  subject  in  the  able  opinion  of 
the  court  of  appeals.  The  question  is  re- 
solved in  the  same  way  in  Tabor  v.  .Bank, 
decided  by  the  United  States  circuit  court  of 
appeals  of  the  Eighth  circuit,  and  the  opinion 
Is  reported  In  10  0.  C.  A.  429,  62  Fed.  383. 
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But  our  attention  Is  called  to  the  case  of  Skin- 
ner T.  Wllhelm,  63  Mich.  568,  30  N.  W.  311, 
as  authority  for  the  proposition  that  the  for- 
mation and  regulation  of  corporations  are  two 
separate  and  distinct  objects.  That  case, 
however,  does  not  sustain  the  present  conten- 
tion. The  title  of  the  act  there  before  the 
court  was  "An  act  to  provide  for  the  Incor- 
poration of  merchants'  insurance  companies, 
and  to  regulate  the  business  of  Insurance  by 
merchants'  and  manufacturers'  mutual  insur- 
ance companies."  Laws  1883,  p.  191.  The 
court  well  said:  "The  regulation  of  the  busi- 
ness of  manufacturing  insurance  companies 
having  an  existence  when  the  act  was  passed, 
and  some  of  them  organized  in  other  states, 
has  nothing  to  do  with,  and  has  no  necessary 
or  natural  connection  with,  the  formation  of 
merchants'  mutual  insurance  companies." 
The  title  of  the  act  which  we  are  considering 
is  "An  act  to  provide  for  the  formation  of 
corporations,"  and  the  section  of  the  act  which 
fixes  the  liability  of  directors  Is  one  pertain- 
ing to  the  regulation  or  conduct  of  the  af- 
fairs of  corporations  organized  under  the  act 
80  entitled.  The  mere  statement  of  the  dif- 
ferences between  the  two  acts  and  their  titles 
shows  conclusively  the  inapplicability  of  the 
Michigan  decision  to  the  facts  of  this  case. 

As  the  affirmance  of  the  judgment  of  the 
court  of  appeals  results  in  remanding  the 
cause  to  the  district  court,  it  is  proper  to 
consider  another  matter  discussed  by  counsel. 
In  argument  it  is  said  by  the  defendants  that 
in  the  complaint  are  combined  two  distinct  and 
separate  causes  of  action,  which  cannot  prop- 
erly be  united  in  the  same  complaint.  Wheth- 
er or  not  that  Is  so,  we  are  precluded  from 
inquiring,  because  no  such  objection  is  found 
in  the  demurrer  to  the  complaint  The  spe- 
cific ground  of  demurrer  relied  upon  below  Is 
that  several  causes  of  action  have  been  im- 
properly united  in  a  single  count.  Under  our 
Code  this  is  not  i  ground  of  demurrer,  but 
must  be  taken  advantage  of.  If  at  all,  by  mo- 
tion. Brewer  v.  McCain,  21  Colo.  382,  41  Pac. 
822.  It  may  be  true,  as  claimed  by  defend- 
ants, that  the  mingling  in  one  count  (<  two 
or  more  causes  of  action  that  cannot  properly 
be  united,  even  if  stated  separately,  docs  not 
deprive  the  defendant  of  the  right  to  demur; 
but  the  demurrer  musit  be  upon  the-  ground 
that  two  causes  of  action  which  cannot  prop- 
erly be  united  at  all  have  been  stated  in  the 
same  complaint,  an<;  not  that  two  causes  of 
action  have  been  set  up  In  one  count.  Here 
the  defendants  have  demurred  upon  the 
ground  that  in  one  count  of  the  complaint  are 
pleaded  two  causes  of  action  which,  so  far  as 
the  demurrer  itself  is  concerned,  may  be  of 
such  a  character  that  they  could  have  been 
united  in  one  complaint.  If  separately  stated. 
But  there  was  no  objection  that  they  could  not 
have  been  united,  even  though  separately 
stated.  Having  neglected  seasonably  to  avail 
themseltes  of  the  special  demurrer  that  two 
causes  of  action  which  cannot  be  Joined  In 
one  action  have  been  so  united,  they  have 


waived  It,  and  cannot  now,  upon  a  review  In 
an  appellate  court  shift  their  position,  and 
set  up  as  a  distinct  ground  of  demurrer  one 
not  Interposed  below.  The  Judgment  of  the 
court  of  appeals  should  be  atfirmed,  and  it  la 
so  ordered.    Affirmed. 


(as  Colo.  £S) 
CHICAGO,   B.  &  Q.   E.  CO.  t.   BOBERTi 
(Supreme  Court  of  Colorado.    July  3,  1890.) 
BVIDE*ICE— OFFER  OF  COMPROMISE. 
A  letter  from  a  claim  agent  of  a  railroad 
company,   offering  a  certain  sum  in  getUiimciit 
of  a   claim   for  the  killing  of  a   horse  on   the 
track,  is  inadmissible,  in  an  action  to  recover 
for  such  damages,  where  the  plain  moaning  of 
its  language  was  an  oCer  to  pay  such  sum  by 
way  of  compromise. 

Error  to  court  of  appeals. 

Action  by  W.  W.  Bol)ert8  against  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Compa- 
ny. Judgment  for  plaintiff  was  affirmed  by 
the  court  of  appeals  (49  Pac.  428),  and  de- 
fendant brings  error.    Reversed. 

Wolcott  &  Valle  (W.  W.  Field,  of  counsel), 
for  plaintiff  In  error.  J.  £.  Garrigues,  for 
defendant  In  error. 

PER  CURIAM.  The  defendant  In  error, 
Roberts,  commenced  this  action  against  the 
Chicago,  Burlington  &  Quincy  Railroad 
Company  before  a  Justice  of  the  peace  to 
recover  damages  for  killing  a  horse.  It  was 
taken  on  appeal  to  the  county  court,  where 
there  was  a  Judgment  for  plaintiff.  An  ap- 
peal was  taken  by  the  company  to  the  court 
of  appeals,  where  the  Judgment  of  the  coun- 
ty court  was  affirmed.  Railroad  Co.  t.  Rol>- 
erts,  10  Colo.  App.  87,  40  Pac.  42a  To  re- 
view this  Judgment  of  the  court  of  appeals, 
the  company  brings  the  case  here  on  error. 

Numerous  errors  are  assigned  upon  the 
rulings  of  the  court  of  appeals,  bat  those 
principally  relied  on  for  reversal  are  predi- 
cated upon  Its  ruling  as  to  the  admissibility 
and  effect  of  a  certain  letter  received  in  evi- 
dence upon  the  trial  of  the  cause.  While 
the  ruling  is  important  in  this  case,  since, 
without  the  letter,  the  testimony  tending  to 
show  that  the  plaintiff's  horse  was  killed  by 
or  through  the  negligent  operation  of  de- 
fendants  train  was  very  meager,  the  real 
importance  of  the  question  Is  found  in  the 
far-reaching  effect  that  its  determination 
may  have  upon  future  negotiations  by  rail- 
way companies  In  the  settiement,  out  of 
court,  of  like  claims.  The  letter  in  question 
was  claimed  by  plaintiff  to  have  been  re- 
ceived in  answer  to  a  letter  written  by  him 
to  the  claim  agent  of  the  company,  and  is 
as  follows:  "Burlington  &  Missouri  River 
Railroad  in  Nebraska,  C,  B.  &  Q.  R.  R.  Co. 
Owner.  Division  Superintendent's  Office, 
McCook,  Neb.,  Nov.  23,  1803.  W.  W.  Rob- 
erts, Hudson,  Colorado— Dear  Sir:  Refer- 
ring to  your  claim,  C.  S.  371,  I  have  investi- 
gated the  matter,  and  find  that  w*  bav* 
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1)6611  paying  from  thirty  dollars  to  thirty- 
flTe  dollars  for  such  horses  as  yours.  I  can 
allow  you  thirty-fiV6  dollars  In  settlement  of 
your  claim,  which,  at  the  present  price  for 
horses,  I  think  Is  all  that  you  are  entitled  to. 
If  this  amount  is  satisfactory,  on  receipt  of 
your  acceptance  a  draft  will  be  sent  you 
in  care  of  our  agent  at  Hudson.  Yours,  truly, 
(Signed]  E.  Hanson,  Claim  Agent."  While  it 
Is  true,  as  stated  by  the  court  of  appeals, 
that  the  letter  written  by  plaintiff  was  not 
produced,  yet  we  think  it  was  mistaken  In 
saying  that  there  was  no  evidence  of  its  con- 
tents. It  sutHciently  appears  from  the  state- 
ment of  plaintiff  that  it  was  a  notice  to  the 
agent  of  the  accident  describing  the  horse, 
and  making  a  claim  for  its  value,  and  was 
manifestly  a  proposition  made  to  the  com- 
pany for  the  purpose  of  obtaining  a  settle- 
ment of  the  claim  out  of  court.  The  Han- 
son letter,  when  read  In  the  light  of  this 
circumstance,  is,  at  most,  a  refusal  to  accede 
to  the  proposition  so  made,  and  is  a  counter 
proposition  of  settlement,  conditioned  upon 
its  acceptance  by  plaintiff,  and  was  not,  as 
the  court  of  appeals  construed  it  to  be,  an 
acknowledgment  of  liability  upon  Investiga- 
tion made,  and  an  offer,  based  on  such  in- 
vestigation, to  pay  what  the  company  re- 
garded as  the  full  damages  sustained.  The 
Investigation  referred  to  was  not  as  to  the 
liability  of  the  company,  but  the  matter  in- 
vestigated was,  as  plainly  stated,  as  to  the 
price  the  company  bad  been  paying  for  such 
horses,  not  as  their  full  value,  but  the  nsual 
allowance  which  the  company  had  been  mak- 
ing, by  way  of  compromise,  for  horses  found 
injured  along  its  right  of  way.  If  It  is  per- 
missible to  Indulge  in  suppositions,  we  should 
differ  from  the  court  of  appeals,  and  think 
it  is  more  reasonable  to  suppose  that  rail- 
way companies  do,  as  a  matter  of  policy  and 
economy,  pay  a  reasonable  sum  in  settle- 
ment of  snch  claims  for  damages,  without 
reference  to  the  question  of  liability,  since, 
If  a  compromise  can  be  effected  upon  a  rea- 
sonable basis,  it  Is  cheaper  for  the  company 
to  do  so  than  to  be  at  the  expense  of  litiga- 
tion, especially  as  experience  shows  that  a 
snbmlssion  of  such  cases  to  a  jury  generally 
leads  to  but  one  result.  We  think  the  court 
of  appeals  is,  therefore.  In  error  in  holding 
that  there  is  nothing  on  the  face  of  the  let- 
ter to  Indicate  that  it  was  Intended  as  an 
offer  of  compromise;  but  It  seems  clear  to 
OS  that  the  plain  meaning  and  purport  of  its 
language  is  nothing  more  nor  less  than  an 
offer  to  pay  $35,  by  way  of  compromise,  if 
plaintiff  would  accept  the  same  in  satisfac- 
tion of  his  claim,  and  comes  clearly  within 
the  rule  that  excludes  evidence  of  this  char- 
acter. As  stated  in  the  case  of  Gerrish  v. 
Sweetser,  4  Pick.  373:  "The  rule  undoubted- 
ly is  that  an  offer  to  pay  any  sum  by  way 
of  compromise  of  a  pending  controversy  Is 
not  to  be  given  In  evidence  against  the  party 
making  It.  This  rule  is  founded  In  policy, 
that  there   may   be   no   discouragement   to 


amicable  adjustments  of  disputes,  by  a  fear 
that,  if  not  completed,  the  party  amicably 
disposed  may  be  Injured."  The  following 
are  a  few  of  the  many  cases  to  the  same  ef- 
fect: 1  Am.  &  Eing.  Enc.  Law  (2d  Ed.)  p. 
714;  West  V.  Smith,  101  U.  S.  263;  Patrick 
V.  Crowe,  15  Colo.  54S,  25  Pac.  985;  Payne  v. 
Kaih-oad  Co.,  40  N.  Y.  Super.  Ct  8;  Fink  v. 
Insurance  Co.,  60  Mo.  App.  673;  Railroad 
Co.  V.  Bagsdale  (Tex.  Sup.)  2  S.  W.  515; 
Eldridge  v.  Hargreaves,  80  Neb.  638,  46  N. 
W.  923;  Railway  Co.  v.  Wright,  115  Ind.  878, 
16  N.  E.  145,  and  17  N.  E.  584. 

It  becomes  unnecessary  to  determine 
whether  the  court  of  appeals  was  correct 
in  holding  that  the  circumstances  onder 
which  the  letter  was  received  were  sufficient 
to  obviate  the  necessity  of  any  evidence  as 
to  the  authority  of  Hanson  to  represent  the 
company,  and  the  genuineness  of  his  signa- 
ture, since,  if  both  be  conceded,  it  was  in- 
admissible for  the  reasons  given.  In  our 
opinion,  the  admission  of  this  letter  In  evi- 
dence constitutes  reversible  error,  since  It  is 
not  to  be  presumed  that  the  jury  would  have 
found  the  company  liable  upon  the  other 
testimony  introduced.  The  judgment  of  the 
court  of  appeals  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  reverse  the 
Judgment  of  the  county  court  and  award  a 
new  trial.    Reversed  and  remanded. 


(26  Colo.  291) 
HAZELTINB  v.  BROCKWAX, 
(Supreme  Court  of  Colorado.    Jane  19,  1899.) 

ATTORNBT     AND     CLIENT— PEES— BVIDBNCB— 
SUFFICIENCY— APPEAlr-RBVIBW. 

1.  Defendant  and  plaintiff,  his  attorney, 
agreed  that  plaintiff  should  prosecute  a  suit  for 
defendant,  and  should  receive  a  reasonable  fee 
out  of  the  proceeds;  plaintiff  agreeing  to  look  to 
the  proceeds  alone  for  the  fee.  Defendant,  on 
receiving  the  proceeds,  refused  to  pay.  Held, 
that  plaintiff  was  not  limited  to  his  claim  on  the 
proceeds  of  the  suit,  bnt  could  recover  a  per- 
sonal jadgment  against  defendant 

2.  In  an  action  for  attorney's  fees,  testimony 
by  plaintiff  and  other  lawyers  that  half  the 
amount  recovered  would  be  a  reasonable  fee, 
under  these  circumstances,  and  evidence  that 
the  amount  recovered  was  over  (7,000,  is  suffi- 
cient evidence  to  support  a  judgment  for  $3,500. 

3.  Where  the  evidence  is  voinminous  and  con- 
flicting the  finding  of  the  lower  court  will  not 
be  disturbed. 

4.  In  the  review  of  findings  of  fact,  the  rules 
are  the  same  in  equity  as  in  actions  at  law. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  P.  Brockway  against  George 
Hazeltine.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  appellee,  as  plaintiff  below,  Instituted 
this  action  In  the  district  court  of  Arapahoe 
county  to  recover  from  appellant,  who  was 
the  defendant  below,  compensation  for  legal 
services.  For  cause  of  action  he.  In  sub- 
stance, avers:  That  In  the  year  1888  he  was 
a  duly-licensed  attorney  at  law,  and  was  em- 
ployed by  the  defendant  to  ocdlect  the  amount 
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of  five  $1,000  bonds  theretofore  issued  by  the 
Sllverton  Water  Company,  and  secured  by  a 
trust  deed;  the  value  of  which  l)ond8,  and 
the  existence  of  said  trust  deed  as  a  lien,  hav- 
ing been  destroyed  by  a  Judgment  rendered 
in  a  certain  proceeding  in  the  district  court  of 
Sau  Juan  county.  That  he  accepted  the  em- 
ployment as  such  attorney,  and  it  was  then 
and  there  agreed  by  and  between  him  and  the 
defendant  that  the  plaintiff  was  to  undertake 
to  protect  the  rights  of  the  defendant  In  re- 
ject to  the  bonds,  and  to  recover  the  amount 
due  or  to  become  due  thereon,  and  that  no 
charge  was  to  be  made  against  defendant, 
either  for  expenses  or  attorney  fees,  but  that 
the  plaintiff  should  rely  upon  and  look  for  his 
fees  to  the  proceeds  or  results  of  the  suit,  and 
that  out  of  the  money  or  property  received 
by  virtue  of  such  suits  as  the  plaintiff  should 
And  necessary  to  begin  or  carry  on,  or  any 
compromise  or  settlement  that  might  be  made 
between  the  parties,  plaintiff  should  be  en- 
titled to  receive  a  reasonable  and  just  com- 
pensation for  his  time  and  labor  In  conducting 
such  litigation.  That  from  the  year  1888  to 
August,  1805,  he  continuously  conducted  and 
carried  on  for  the  defendant  various  suits  and 
proceedings,  so  that  in  the  year  189S  a  judg- 
ment and  decree  was  entered  In  the  district 
court  of  San  Juan  county  fully  protecting  the 
rights  and  Interests  of  defendant  That 
thereafter  a  compromise  and  settlonent  were 
made  between  the  plaintiff,  by  and  with  the 
consent  of  defendant,  and  the  parties  claiming 
adversely  to  him,  by  which  he  was  to  receive 
$5,000,  par  value,  of  the  capital  stock  of  the 
Sllverton  Water  Company,  and  also  a  certain 
amount  of  dividends  thereafter  to  be  paid  by 
that  company,  amounting  to  $2,393.60,  and 
also  a  certain  proportion  of  the  sum  of  $1,000 
allowed  for  attorney's  fees  in  said  settlement. 
That  thereafter,  in  pursuance  of  said  com- 
promise, a  certificate  of  stock  for  50  shares, 
of  the  par  value  of  $5,000,  was  made  out  and 
issued  in  the  name  of  defendant,  and  deliv- 
ered to  plaintiff,  as  his  attorney,  and  at  the 
same  time  the  sum  of  $833.20  was  paid  to 
plaintiff  as  a  part  of  said  dividends.  That, 
upon  the  receipt  of  the  stock  and  money,  plain- 
tiff notified  the  defendant,  and  demanded  an 
accounting  and  settlement  from  him,  and  his 
due  proportion  of  the  proceeds  of  such  settle- 
ment, as  had  been  agreed.  Avers  that  a  rea- 
sonable and  just  compensation  for  the  services 
rendered  defendant  was  at  least  the  sum  of 
$3,500;  that  he  demanded  of  defendant  the 
payment  of  said  sum  out  of  the  proceeds  of 
the  compromise,  and  that  defendant  refused 
to  pay  him  anything  whatsoever  for  the  work 
and  services  rendered,  and  still  refuses  to  per- 
mit said  plaintiff  to  receive  or  enjoy  any  por- 
tion of  the  proceeds  of  said  stock  and  divi- 
dends. Frays  judgment  against  the  defend- 
ant for  the  sum  of  $3,500,  and  also  decreeing 
and  establishing  a  lien  therefor  upon  the  stock 
and  dividends  in  his  hands.  Defendant,  an- 
swering, denied  the  employment  of  plaintiff, 
and  that  the  relation  of  attorney  and  client 


was  at  any  time  created  in  respect  to  the 
bonds  In  question,  or  their  proceeds;  admits 
that,  shortly  after  the  plaintiff  had  received 
the  stock  and  money,  be  demanded  one-half  of 
the  same,  which  demand  he  absolutely  re- 
fused to  recognize  or  allow  to  any  extent 
whatever.  The  cause  was  tried  to  the  court, 
and  resulted  in  a  finding  In  favor  of  plaintiff, 
and  judgment  against  defendant  for  $3,500, 
and  that  he  was  entitled  to  an  attorney's  lien 
upon  the  stock  and  dividends;  adjudged  that 
the  amount  of  dividends  should  be  credited 
upon  the  judgment,  and  ordered  and  adjudged 
that  the  plaintiff  pay  the  balance  on  said 
judgment  within  30  days;  and,  upon  his  fail- 
ure to  do  so,  decreed  that  the  lien  be  fore- 
closed upon  the  stock,  and'  the  same,  or  so 
much  thereof  as  necessary,  sold  to  satisfy  the 
judgment.  To  reverse  this  judgment,  defend- 
ant prosecutes  this  appeal. 

John  R.  Smith,  for  appellant.  H.  E.  Luthe 
and  John  P.  Brockway,  for  appellee. 

GODDARD,  J.  (after  stating  the  facto).  1. 
The  principal  ground-  relied  on  for  reversal 
is  that  the  judgment  is  wholly  unwarranted 
by  the  pleadings  and  proof;  that  the  aver- 
ments of  the  complaint  and  the  testimony  of 
plaintiff  show  that  the  employment,  if  there 
was  any,  was  upon  the  express  condition  that 
there  should  be  no  personal  liability  upon  the 
part  of  defendant,  but  that  plaintiff  should 
look  solely  to  the  proceeds  recovered  for  his 
compensation.  Therefore  the  only  relief  to 
which  he  was  entitled  was  to  subject  the  pro- 
ceeds, or  so  much  thereof  as  were  necessary, 
to  the  satisfaction  of  his  claim.  It  will  not 
be  denied  that  the  judgment  must  conform 
to,  and  be  warranted  by,  the  pleadings  of  the 
party  In  whose  favor  it  Is  rendered,  and  that. 
In  BO  far  as  it  grants  relief  not  called  for  by 
the  Issues  made  thereby,  it  is  unwarranted 
and  cannot  be  upheld.  But  we  are  unable  to 
agree  with  counsel  for  appellant  that  the 
Judgment  rendered  in  this  case  Is  obnoxious 
to  this  objection.  It  Is  true  that  under  the 
contract  of  employment,  as  averred  and 
proved,  the  plaintiff  was  to  look  to  the  pro- 
ceeds alone  for  his  compensation;  and  It  will 
be  conceded  that  if  defendant  bad  recognized 
the  agreement,  and  was  ready  and  willing  to 
comply  with  its  terms  on  his  part  he  would 
be  exempt  from  any  personal  liability  to 
plaintiff.  But  it  by  no  means  follows  that 
he  can  repudiate  his  obligations  under  the 
contract,  and  refuse  to  permit  plaintiff  to 
share  In  the  proceeds,  and  nevertheless  insist 
that  plaintifTs  only  remedy  Is  to  compel  a 
strict  performance  of  the  contract  on  his  part 
The  rights  and  obligations  of  defendant  un- 
der the  contract  of  employment  set  out  in  the 
complaint  are  similar  to  those  that  are  con- 
ferred upon  the  debtor  who  agrees  to  pay  a 
stipulated  amount  in  specific  property.  Such 
agreements  are  presumed  to  be  in  favor  of 
the  debtor.  Ue  may,  if  he  so  elects,  pay  the 
amount  In  money,  in  lieu  of  the  articles  bis 
creditor  agreed  to  receive;   but  If  he  desires 
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to  avail  himself  of  the  right  to  pay  the  prop- 
erty, or  continue  his  right  to  do  so,  he  must, 
when  payment  is  due,  tender  the  articles 
agreed  upon.  But,  If  he  fails  or  refuses  to 
deliver  the  property  at  the  time  stipulated,  he 
loses  his  right  of  election  to  pay  In  money 
or  property,  and  becomes  liable  to  pay  the 
amount  of  the  consideration  In  money.  Rob- 
erts V.  Beatty,  2  Pen.  &  W.  63;  Plnney  v. 
Oleason,  5  Wend.  304;  Crawford  v.  Dalgh,  2 
Va.  Cas.  521;  Perry  v.  Smith,  22  Vt.  301; 
Butcher  v.  Carlile,  12  Grat.  520;  Delafleld  v. 
Railway  Oo.  (Cal.)  40  Pac.  958.  So,  In  this 
case,  by  refusing  to  carry  out  the  contract 
defendant  Incurred  a  personal  liability  for 
such  damages  as  the  plaintiff  may  have  suf- 
fered by  reason  of  such  refusal.  In  other 
words,  by  his  action  in  the  matter  he  fur- 
nishes the  plaintiff  an  additional  remedy, 
which  he  may  avail  himself  of  if  he  so  elects. 
A  party  so  In  default  certainly  will  not  be 
permitted,  when  sued,  to  Insist  that  plaintiff 
shall  be  compelled  to  enforce  a  strict  and  lit- 
eral performance  of  the  contract  against  him, 
without  at  least  averring  a  willingness  to  per- 
form on  his  part.  The  defendant  not  only 
refuses  to  permit  plaintiff  to  share  in  the  re- 
sults of  the  litigation  instituted  and  conduct- 
ed to  a  successful  termination  by  him,  but 
denies  that  he  is  under  any  obligation  to  per- 
mit him  to  do  so.  Under  such  conditions,  the 
right  of  plaintiff  to  relief  in  damages  for 
breach  of  contract.  In  lieu  of  enforcing  a  de- 
livery of  such  proceeds  as  he  may  be  entitled 
to,  is  clear;  and  it  is  equally  clear  that  he  Is 
entitled  to  such  relief  upon  the  facts  alleged 
in  the  complaint.  The  cause  of  action,  sub- 
stantially stated.  Is  that,  under  and  by  virtue 
of  a  contract  entered  Into  between  plaintiff 
and  defendant,  he  was  entitled  to  compen- 
sation for  his  legal  services  out  of  certain 
proceeds.  In  case  the  same  were  recovered, 
that  he  performed  services  on  his  part  that 
resulted  In  a  recovery,  and  that  defendant 
refused  to  allow  him  to  share  In  the  pro- 
ceeds so  recovered.  Upon  these  facts  the 
plaintiff  is  entitled  to  two  kinds  of  relief,  to 
wit:  First,  the  right  to  an  actual  perform- 
ance on  the  part  of  defendant,  by  compelling 
him  to  deliver  so  much  of  the  proceeds  as 
would  compensate  plaintiff  for  his  services; 
second,  a  right  to  compensation  In  damages 
for  the  loss  he  suffered  by  reason  of  the  fail- 
ure of  defendant  to  deliver  to  him  this 
amount  And  a  judgment  awarding  either 
relief  would  be  in  accord  with,  and  warranted 
by,  the  averments  in  the  complaint 

2.  The  next  objection  urged  Is  that  the 
judgment  is  not  supported  by  the  evidence, 
either  In  amount  or  character.  So  far  as  the 
character  of  the  judgment  is  concerned,  we 
have  already  determined  that  It  Is  supported 
by  the  pleadings,  and  the  evidence  Introduced 
by  the  plaintiff  was  clearly  sufficient  to  sup- 
port the  averments  therein.  Plaintiff  testi- 
fied that  the  value  of  the  services  rendered 
was  at  least  $3,500,  while  other  attorneys, 
who  represented  other  parties  In  the  suit,  and 


who  were  familiar  with  the  character  of  the 
services  rendered,  testified  that  If  the  pay- 
ment for  plaintiff's  services  was  contingent 
upon  recovery,  as  he  stated  the  fact  to  be,  he 
was  entitled  to  one-half  the  amount  recov- 
ered. There  was  also  testimony  Introduced, 
and  which  was  undisputed,  that  the  stock  re- 
covered was  worth  $5,000,  or  Its  par  value, 
which,  together  with  the  dividends  received, 
made  the  aggregate  amount  recovered  a  little 
over  $7,000.  We  think,  therefore,  that  the 
evidence  is  ample  to  support  the  amount  of 
the  judgment.  There  Is,  however,  not  only  a 
conflict,  but  a  positive  contradiction,  between 
the  testimony  of  plaintiff  and  that  of  defend- 
ant upon  the  question  of  employment  The 
defendant  denied  that  he  ever  employed  the 
plaintiff,  and  claims  that  whatever  services 
he  rendered  In  the  case  were  under  an  em- 
ployment by  T.  0.  Henry,  who  had  guarantied 
the  payment  of  his  bonds,  and  at  whose  sug- 
gestion he  forwarded  the  bonds  to  plaintiff. 
The  testimony  upon  this  point  is  voluminous 
and  utterly  irreconcilable;  and  the  court  be- 
low having  found,  in  this  state  of  the  testi- 
mony, this  issue  in  favor  of  plaintiff,  we  must 
accept  such  finding  as  conclusive  upon  this 
ipevlew.  But  It  is  said  that  this  being  a  suit 
In  equity,  this  rule  does  not  obtain,  and  that 
we  are  at  liberty  to  determine,  upon  review 
of  the  entire  evidence,  whether,  under  all  the 
circumstances,  the  finding  of  the  court  ought 
to  be  upheld.  Under  our  practice,  the  same 
rule  obtains  upon  the  review  of  a  suit  in 
equity  as  In  actions  at  law.  We  have,  how- 
ever, carefully  read  the  entire  testimony,  and 
are  not  only  satisfied  that  the  evidence  is  suf- 
ficient, under  the  rule  announced,  to  sustain 
the  finding  of  the  court  below,  but  that  the 
clear  preponderance  supports  the  plaintiff's 
dalm. 

We  deem  It  unnecessary  to  notice  In  detail 
the  remaining  assignments.  A  careful  exam- 
ination of  the  record  convinces  us  that  the 
case  was  fairly  tried,  and  that  no  error  in- 
tervened that  would  justify  a  reversal.  The 
judgment  la  therefore  afiirmed.    Affirmed. 


(26  Col.  229) 
PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  v. 

WEBBER. 
(Supreme  Court  of  Colorado.    April  17,  1899.) 

ATTORNEY— DISBARMENT— CONVICTION    OF 
CRIME— PAYMENT  OF  FINK. 

Hat  an  attorney  convicted  of  the  crime  of 
unlawfully  using  the  United  States  malls  paid 
the  fine  imposed  is  no  defense  to  disbarment 
proceedings  brought  against  him  for  the  same 
offense. 

Original  proceedings  to  disbar  William  J. 
Weeber.    Judgment  of  disbarment  entered. 

Lucius  W.  Hoyt  and  Colvln  E.  Reed,  Asst 
.*.tty.  Gen.,  for  petitioner.  WiUlam  J.  Wee- 
ber, pro  se. 

CAMPBELL,  0.  J.  The  object  of  this  pro- 
ceeding Is  to  strike  from  the  roll  of  attorneys 
in  this  state  the  name  of  ree^ondent,  William 
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i.  Weeber.  The  Information  charges  that  In 
the  district  court  of  the  United  States  for  the 
district  of  Colorado  the  respondent  has  been 
tried  and  convicted  of  the  crime  of  unlawfully 
making' use  of  the  United  States  malls.  Wee- 
ber was  sentenced  to  pay,  and  has  paid,  the 
fine  Imposed  by  the  court  The  answer  does 
not  deny  the  facts  set  up  In  the  Information, 
but  seeks  to  escape  their  consequences  upon 
the  following  grounds:  That  the  statutes  of 
this  state  do  not  make  the  acts  charged 
against  hhn  a  ground  of  disbarment;  that  the 
conviction  was  in  the  federal,  and  not  In  the 
state,  court;  that,  since  the  conviction,  he  has 
been  continuously  engaged  in  the  practice  of 
his  profession,  has  appeared  in  a  large  num- 
ber of  cases,  and  during  that  time  no  charges 
or  complaints  have  been  made  against  him 
derogatory  to  his  integrity  and  standing  as  a 
lawyer;  that  laches  exist  In  this  prosecution; 
and  that  he  Is  dependent  upon  bis  profession 
for  an  income  to  support  himself  and  family. 
In  the  brief  reliance  Is  had  upon  section  10  of 
article  7  of  the  constitution,  which  reads  as 
follows:  "No  person  while  confined  in  any 
public  prison  shall  be  entitled  to  vote;  but 
every  such  person  who  was  a  qualified  elector 
prior  to  such  imprtaonment,  and  who  is  re- 
leased therefrom  by  virtue  of  a  pardon,  or  by 
virtue  of  having  served  out  his  full  t^m  of 
imprisonment,  shall,  without  further  action, 
be  invested  with  all  the  rights  of  dtiz^iship, 
except  as  otherwise  provided  in  this  constitu- 
tion." The  point  made  under  this  section  is 
that  the  payment  by  him  of  the  fine  and  costs 
is  equivalent  to  a  paraoq,  or  to  serving  out  a 
full  term  of  Imprisonment,  and  that  the  legal 
effect  of  either  is  to  restore  the  person  con- 
victed to  all  the  tights  of  citizenship,  which  in- 
cludes the  right  to  practice  his  profession  of 
lawyer,  the  same  as  before  conviction. 

Conceding  the  allegations  of  facts  averred 
in  the  answer  to  be  true,  no  one  of  them,  nor 
all  combined,  constitute  any  defense  to  the  in- 
formation. Some  of  them  might  properly  be 
considered,  if  this  were  an  application  to  re- 
instate respondent,  but  in  a  proceeding  for  dis- 
barment they  are  not  a  defense.  The  only 
proposition  that  requires  any  discussion  Is 
what  eflFect,  if  any,  payment  of  the  fine  haB 
upon  the  poiding  proceeding.  No  authority  is 
cited  in  support  of  the  respondent's  claim  that 
payment  of  a  fine  restores  to  him  the  alleged 
right  to  practice  his  profession.  If  it  be  con- 
ceded that  payment  of  a  fine  is,  in  the  re- 
spect noted,  equivalent  to  a  pardon,  or  serving 
of  a  full  term  of  imprisonment,  we  think  nei- 
ther a  defense  to  a  proceeding  for  disbarment 
on  the  ground  of  conviction  of  a  crime.  Not 
every  citizen  has  the  right  to  practice  as  an 
attorney.  In  other  words,  one  may  be  a  citi- 
zen, and  possess  all  the  rights  of  citizenship, 
and  not  have  the  right  to  appear  in  coiurts 
ns  an  attorney.  Indeed,  in  no  proper  sense  is 
it  a  right  of  dtleenship  at  all.  Although,  un- 
der our  statute  and  rules  of  court  governing 
admission  of  attorneys  to  the  bar,  no  person 
shall  be  admitted  to  practice  unless  he  is  a 


citizen  of  the  United  States,  yet  the  privil^e 
to  practice  might  be  granted  without  regard 
to  the  qualification  of  citizenship.  It  may  be 
conferred,  subject  to  such  conditions  as  may 
be  prescribed  by  the  authority  conferring  the 
privilege,  and  under  oyir  statute  (Gen.  St. 
1883.  S  69;  1  MUls,  Ann.  St  {  190)  the  Ucense 
to  an  attorney  is  "for  and  during  bis  good 
behavior";  and  this  condition  would  be  Im- 
plied, or  attach,  in  the  absence  of  any  statute 
upon  that  subject.  Pardon,  or  the  payment 
of  a  fine,  or  service  of  sentence,  may  restore 
one  to  his  civil  rights,— may  blot  out  the  of- 
fense ctHnmltted,— but  it  cannot  wipe  out  the 
act  of  which  be  was  adjudged  guilty;  and  it 
Is  the  act  that  the  court  considers  in  these  dis- 
barment proceedings.  The  court  that  has  the 
iwwer  to  admit  attorneys  to  practice  possesses 
the  power  of  removal.  It  is  Inherent,  on  the 
ground  of  self -protection,  and  Is  not  dependent 
upon  any  statute.  Any  misconduct  of  an  at- 
torn^ which  would  render  his  continuance  in 
practice  Incompatible  with  the  proper  respect 
of  the  court  for  Itself,  or  a  proper  r^ard  for 
the  Integrity  of  the  profession.  Is  sufficient  to 
cause  his  disbarment;  and  the  right  of  the 
court  to  strike  from  Its  rolls  his  name  exists 
for  acts  of  misbehavior  other  than  the  com- 
mission of  a  crime.  The  court  might  disbar 
him  for  committing  a  crime,  even  though  he 
was  not  convicted.  Conduct  that  Is  not  at- 
tended by  any  such  consequences  may  be,  and 
often  Is,  inconsistent  with  the  right  of  an 
attorney  to  continue  the  practice  of  his  pro- 
fession. A  number  of  authorities  might  be 
cited  in  support  of  the  conclusion  reached  up- 
on the  propositions  considered,  and  we  ap- 
pend a  few  out  of  the  many.  Ex  parte 
Brounsall,  2  Cowp.  289;  Weeks,  Attys.  §  SO  et 
seq.;  In  re  An  Attorney,  86  N.  Y.  563;  Mc- 
Carthy's Case,  42  Mich.  71,  61  N.  W.  963; 
BradweU  v.  State,  16  Wall.  130;  Ex  parte 
Browne,  2  Colo.  553;  People  v.  Ryalls,  8  Colo. 
332,  7  Pac.  290. 

The  Judgment  Is  that  respondent's  name  be 
stricken  from  the  roll  of  attorneys  of  this 
court,  with  costs,  to  be  taxed  against  him. 


(3S  Colo.  ST) 

BOARD  OF  COM'RS  OF  EAGLE  OOUNTI 
T.  PEOPLE  ex  reL  LOVE. 

(Supreme  Court  of  Colorado.    June  19,  1899.) 

COUNTY  SEAT-CHANGB-BLECTION-QUALWI- 
CATION  OF  VOTERS— VALIDITY  OF  STATUTE. 
1.  Under  Seas.  Laws  1891,  p.  117,  which  pro- 
vides that,  if  at  an  election  at  which  the  quea- 
tion  of  changiner  the  coanty  seat  is  anhmitted  to 
the  voters  it  shall,  on  canvassing  the  votes,  ap- 
pear that  any  one  place  hns  a  majority  of  all 
votes  polled,  ancb  place  shall  be  the  county  seat, 
provided  that  not  less  than  two-thirds  of  all  the 
legal  votes  cast  shall  be  necessary  to  effect  a 
removal  of  a  county  seat  which  has  been  per- 
manently located,  where  a  county  seat  has  not 
been  permanently  located,  to  locate  it  a  ma- 
jority of  all  the  legal  votes  on  the  proposition 
must  be  in  favor  of  some  one  place,  and.  if  it 
h.TS  been  pernianontly  located,  it  requires  a  two- 
thirds  vote  in  favor  of  some  one  place  before  a 
removal  can  be  effected. 
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2.  Under  Const,  art.  14,  {  2,  which  provides 
fhut  the  legislature  shall  hare  power  to  remove 
a  county  seat,  but  that  it  shall  not  be  removed 
nuk'ss  a  majority  of  the  qualified  electors  of  the 
county  vole  therefor,  and  that  no  person  shall 
vole  on  such  question  who  has  not  resided  in 
the  county  6  months  and  in  the  election  precinct 
W  days  next  preceding  the  election,  a  statute 
which  permits  only  resident  taxpayers  to  vote 
on  the  question  of  the  removal  is  unconstitution- 
al. 

Error  to  district  court,  Eagle  coanty. 

Mandamus,  on  the  relation  of  John  W. 
Love,  against  the  board  of  connty  commis- 
sioners of  Eagle  county.  There  was  a  judg- 
ment for  relator,  and  respondent  brings  er- 
ror.   Reversed. 

This  application,  in  the  name  of  the  peo- 
ple, on  the  relation  of  John  W.  Love,  was 
nuide  tn  the  district  court  of  Eagle  county 
for  a  writ  of  mandamus  to  compel  the  t)oard 
of  county  commissioners  of  Eagle  county  to 
enter  in  its  records  an  order  directing  the  re- 
moval of  the  county  seat  of  that  county  from 
Red  CliCT  to  the  town  of  Eagle.  To  the  alter- 
native writ  the  board  filed  its  answer,  to 
which  relator  Interposed  a  demurrer,  and  the 
same  was  sustained  by  the  district  court,  and 
judgment  entered  awarding  the  peremptory 
writ,  commanding  the  respondent  to  remove 
the  county  seat  as  asked.  To  review  this 
judgment  is  the  object  of  the  present  writ 
of  error  sued  out  of  this  court  by  the  board. 
From  the  pleadings  it  appears  that,  under  an 
act  of  the  general  assembly  which  Is  set  out 
In  the  opinion,  notice  of  an  election  to  vote 
upon  the  proposition  of  changing  the  county 
seat  of  Eagle  county  was  given,  and  the  elec- 
tion held  at  the  regular  general  election  in 
November,  1885.  For  public  officers  1,056 
votes  were  cast,  and  on  the  proposition  of  the 
removal  of  the  connty  seat  there  were  714 
votes,  dLstrlbuted  as  follows: 

For  Ued  Cliff 197 

"    (iilmnn 1 

"    Minturn   103 

"    IJerry's  Itanch 1 

"    W..Ic»tt    12 

"    Eaclc   3»3 

"    B:is:ilt    2 

"    McDonald    3 

Blank  Ballots   2 

714 

The  board  refused  to  cause  the  order  to  be 
entered  on  demand  made  therefor,  and  the 
object  of  this  proceeding  was  to  compel  a  per- 
formance of  what  Is  said  to  be  a  dear  legal 
duty  devolving  upon  It  by  the  express  terms 
of  the  statute  upon  that  subject.  In  which 
no  discretion  Is  given. 

James  Dltts,  Chas.  J.  Hughes,  Jr.,  and 
Branch  H.  Giles,  for  plaintiff  in  error.  T.  A. 
Dickson.  John  A.  Ewing,  and  Heniy  T.  Sale, 
for  defendant  In  error. 

CAMPBELL,  C.  J.  (after  staUng  the  facts). 
A  number  of  errors  have  been  assigned  and 
argued  by  counsel,  but,  In  the  view  we  take 
of  the  case,  It  is  necessary  to  determine  only 


two  of  these;  for  our'  decision  upon  them 
makes  the  election  held  void,  and  Its  declared 
result  Ineffectual,  and  necessitates  a  reversal 
of  the  judgment,  and  a  dismissal  of  the  peti- 
tion. 

1.  The  statute  on  the  subject  of  the  re- 
moval of  connty  seats,  under  which  the  elec- 
tion was  held,  reads  as  follows:  "Whenever 
the  legal  taxpayers  of  any  connty  In  this 
state  are  desirous  of  changing  the  county 
seat  of  the  county  In  which  they  reside  at 
any  time  upon  petition  being  presented  to 
the  connty  commissioners  of  such  county, 
.signed  by  a  majority  of  such  taxpayers  as 
shall  appear  by  the  last  tax  roll,  it  shall  be 
the  duty  of  such  commissioners  to  require 
the  connty  clerk.  In  giving  the  notice  for  the 
next  connty  election,  to  notify  the  legal  vot- 
ers of  said  county  to  designate  upon  their 
ballots  at  said  election,  the  place  of  their 
choice,  and  if  upon  canvassing  the  votea 
polled  or  given.  It  shall  appear  that  any  one 
place  has  a  majority  of  all  votes  polled,  such 
place  shall  be  the  connty  seat,  and  notice  of 
any  change  thereby  made  shall  be  given  aa 
provided  by  law.  No  person  shall  vote  upon 
the  question  of  the  removal  of  a  county  seat 
unless  he  be  a  resident  taxpayer- of  the  coun- 
ty: provided,  that  not  less  than  two-thirds 
of  all  the  legal  votes  cast  shall  be  necessary 
to  effect  a  removal  of  the  county  seat  of  any 
coimty  in  this  state  which  may  have  been 
permanently  located."  Sess.  Laws  1891,  p. 
117.  The  county  seat  ot  Eagle  coimty  had 
been  permanently  located  at  the  town  of  Red 
Cliff  for  a  number  of  years  prior  to  this 
election.  It  Is  conceded,  therefore,  that,  to 
effect  a  removal  under  this  statute,  not  less 
than  two-thirds  of  all  the  legal  votes  cast 
was  necessary.  Counsel,  however,  radically 
differ  In  their  construction  of  this  provision. 
For  relator  it  Is  contended  that  If  two-thirds 
of  all  the  legal  votes  cast,  though  cast  for 
different  places,  are  against  the  place  where 
the  county  seat  has  been  permanently  locat- 
ed, the  requirement  is  met.  The  respond- 
ent, on  the  contrary,  maintains  that,  to  ef- 
fect a  removal  in  such  a  case,  two-thirds  of 
all  the  votes  cast  must  be  in  favor  of  some 
one  place  other  than  the  existing  county 
seat,  and  that  It  Is  not  sufficient  that  the 
votes  cast  in  favor  of  different  places  other 
than  the  existing  county  seat  aggrregate  two- 
thirds  of  ail  the  votes.  In  support  of  relat- 
or's position  is  dted  In  re  County  Seat  of 
Osage  Co.,  16  Kan.  296.  There  the  act  upon 
the  subject  (Gen.  St  1868,  p.  297),  in  section 
6,  provided  that  the  place  having  received  a 
majority  of  all  the  votes  cast  at  an  election 
should  be  proclaimed  the  county  seat  If  no 
place  received  a  majority,  then  a  second  elec- 
tion must  be  held  under  section  7  of  the 
act  which  reads:  "If  no  place  receives  a 
majority  of  all  the  votes  cast,  a  second  elec- 
tion shall  be  held,  •  •  •  and  at  such 
election  the  balloting  shall  be  confined  to  the 
two  places  having  received  the  highest  num- 
ber of  votes  at  the  preceding  election."    Sec- 
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tion  1  of  article  9  of  the  Kansas  constitution 
declared,  "Xo  county  seat  shall  be  changed 
without  tlie  consent  of  a  majority  of  the  elect- 
ors of  the  county."  An  election  was  held 
under  this  act  at  which  2,464  votes  were 
.cast,  of  which  Lyndon  received  888,  Osage 
City  791,  and  Shlreton  785.  Burlingame, 
which  had  been  the  county  seat,  received  no 
votes.  The  result  of  the  canvass  was  de- 
clared to  be  Ihat  no  one  of  the  places  re- 
ceived a  majority  vote,  and  a  second  election 
was  held,  at  which  Lyndon  received  '1,131 
votes,  Osage  City  1,049,  and  Shlreton  298 
votes;  and  thereupon  the  county  commia- 
sloners  declared  Lyndon  to  be  the  county 
seat  of  the  county.  It  will  be  observed  that 
at  neither  election  did  any  one  place  receive 
a  majority  of  all  the  votes,  and  at  the  sec- 
ond election  the  canvassers  rejected  those 
cast  for  Shlreton,  It  not  being  one  of  the 
two  having  the  highest  number  of  votes  at 
the  preceding  election,  and  declared  in  favor 
of  Lyndon,  which  received  more  than  Osage 
City.  The  supreme  court  affirmed  this  act 
of  the  canvassers,  and  in  the  course  of  the 
opinion  held,  substantially,  inasmuch  as  it 
appeared  at  the  first  election  that  a  majority 
of  all  the  votes  cast  were  in  favor  of  some 
place  other  than  the  existing  county  seat, 
that  was  equivalent  to  expressing  their  con- 
sent to  a  eliange,  and  hence  satisfied  the  con- 
stitution; and  as  the  act  provided  that.  If 
tliere  was  not  an  actual  majority  In  favor  of 
any  one  place  at  the  first  election,  another 
election  must  be  held,  at  which  the  voting 
must  be  limited  to  the  two  places  receiving 
the  highest  number  of  votes  at  the  first  elec- 
tion, and  at  the  second  election  one  of  these 
received  a  higher  vote  than  the  other,  It  was 
concluded  that  the  la'w  In  question  was  sus- 
tained in  its  application  to  the  facts  of  that 
case.  In  the  opinion  by  Mr.  Justice  Brewer 
it  was  said  that  there  was  great  force  in  the  ' 
argument  on  both  sides,  and  that  the  ques- 
tion presented  was  difficult.  We  do  not  think 
the  decision  Is  applicable  to  this  case.  A 
comparison  of  our  constitution  and  statute 
with  the  constitution  and  statute  of  Kansas, 
there  construed,  shows  that  they  are  mate- 
rially dIflFerent.  In  Kansas  no  restriction  Is 
Imposed  upon  the  legislature,  except  that  a 
majority  of  the  electors  must  give  their  con- 
sent to  the  change,— not  that  the  majority 
vote  for  some  one  place,  but  only  that  such 
proportion  consent  to  a  change  from  the  old. 
The  manner  of  obtaining  that  consent  was 
exclusively  within  the  power  of  the  legisla- 
ture, and.  when  ascertained,  the  legislature 
itself  might  relocate  the  county  seat  wher- 
ever It  saw  fit.  The  Kansas  act  having  pro- 
vided if  at  an  election  the  majority  failed  to 
designate  some  one  place,  though  voting 
against  the  county  seat,  a  second  election 
must  I>e  had,  and  the  voting  limited  to  the 
two  places  receiving  the  highest  number  of 
votes  at  the  previous  election,  if  one  of  those 
two  places  had  more  votes  at  the  second  elec- 
tion than  the  other,  it  must  be  proclaimed 


the  county  seat.  Xot  so  do  our  constitution 
and  statute  provide.  Section  2  of  article  14 
is  as  follows:  "The  general  assembly  shall 
have  no  power  to  remove  the  county  seat  of 
any  county,  but  the  removal  of  county  seats 
shall  be  provided  for  by  general  law,  and 
no  connty  seat  shall  be  removed  unless  a 
majority  of  the  qualified  electors  of  the  coun- 
ty voting  on  the  proposition  at  a  general 
election  vote  therefor;  and  no  such  propo- 
sition shall  be  submitted  oftener  than  once  In 
four  years,  and  no  person  shall  vote  on  such 
proposition  who  shall  not  have  resided  in 
the  county  six  months  and  In  the  election 
precinct  ninety  days  next  preceding  such 
election."  Our  statute,  already  quoted,  evi- 
dently intended  that  a  greater  vote  should 
be  necessary  to  remove  the  county  seat  when 
it  had  been  permanently  located  than  was 
required  where  it  was  only  temporarily  es- 
tablished. In  the  latter  case  a  majority  tor 
some  one  place  must  be  obtained.  But,  If  re- 
lator's position  Is  correct,  the  logical  conclu- 
sion is  that,  where  the  county  seat  Is  per- 
manently located.  It  may  be  relocated  in  fa- 
vor of  another  place  receiving  less  than  a 
majority  of  the  legal  votes  cast.  To  illus- 
trate: Suppose  A.  is  the  permanent  county 
seat.  At  an  election  held  to  relocate  it,  600 
votes  were  cast.  A.  receives  150;  B.  125;  C 
100;  D.  100;  E.  75;  P.  50.  Two-thirds  of 
this  total  vote  are  400,  distributed  among 
five  places.  According  to  relator,  two-thirds 
have  voted  In  favor  of  removal,  because  they 
voted  against  the  existing  county  seat;  and 
B.,  having  received  a  plurality  of  the  two- 
thirds,  has  won,  although  less  than  two- 
thirds— Indeed,  less  than  a  majority  of  all  the 
votes— were  cast  for  B.  It  will  not  do  to 
say  that,  in  case  of  a  permanent  location, 
there  can  be  no  change,  unless  some  one  of 
the  places  having  in  the  aggregate  two-thirds 
also  receives  a  majority  of  all  the  votes  cast; 
for  this  would  be  to  interpolate  a  clause  that 
Is  not  In  this  part  of  the  statute,  which  is 
already  found  in  the  prior  clause  governing 
in  case  of  a  temporary  location.  Such  a  con- 
struction, moreover,  would  render  the  proviso 
we  are  considering  altogether  unnecessary, 
as,  if  such  a  construction  were  to  prevail, 
then  the  same  proportion  of  votes  must  be 
had  to  effect  a  removal,  whether  the  exist- 
ing location  is  permanent  or  only  temporary, 
and  we  are  not  to  presume  the  general  as- 
sembly would  add  a  meaningless  clause.  We 
think  the  plain  meaning  of  the  act  is  that 
where  the  county  seat  has  not  been  per- 
manently located,  a  majority  of  all  the  legal 
votes  ui>on  the  proposition  must  be  in  fa- 
vor of  some  one  place;  and.  If  it  has  been 
permanently  established,  it  requires  a  two- 
tlilrds  vote  in  favor  of  some  one  place  before 
a  removal  can  be  effected. 

2.  But  the  judgment  below  Is  also  wrong 
because  of  an  unconstitutional  provision  of 
the  act  that  affects  the  integrity  of  the  elec- 
tion Itself.  It  reads:  "No  person  shall  vote 
upon  the  question  of  the  removal  of  a  connty 
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Beat  unless  be  be  a  resident  taxpayer  of  the 
county."  At  this  election  none  but  resident 
taxpayers  were  permitted  to  vote.  Section  2 
of  article  14,  already  quoted,  relates  to  the 
removal  of  county  seats.  In  the  absence  of 
any  constitutional  limitations,  the  power  of 
the  general  assembly  over  this  subject  would 
be  plenary,  and,  except  as  limited  by  the 
constitution,  its  power  is  still  complete.  But 
there  are  certain  limitations  In  this  section, 
of  which  this  court,  In  the  case  of  Alexander 
V.  People,  7  Colo.  155,  2  Pac.  8W,  thus  speaks: 
"Looking  Into  section  2,  article  14,  of  the 
constitution,  we  note  four  principal  limita- 
tions upon  the  power  of  the  legislature  over 
this  subject:  First,  the  power  to  remove  a 
county  seat  without  a  vote  of  the  people  Is 
taken  away;  second,  the  minimum  vote  nec- 
essary to  effect  a  removal  is  prescribed;  third, 
a  minimum  limit  is  fixed  as  to  the  number 
of  years  that  must  elapse  between  successive 
submissions  of  the  question;  fourth,  the  pow- 
er of  the  legislature  is  limited  as  to  the  qual- 
ifications of  the  voters."  Among  other  points 
then  ruled  was  one  that  this  section  did  not 
inhibit  the  general  assembly  from  requiring 
a  two-thirds  vote  for  the  removal.  While  It 
may  be  true  that  the  specific  subject  of  qual- 
ifications of  voters  was  not  then  directly  be- 
fore the  court,  the  meaning  of  the  section 
was.  However  this  may  be.  It  Is  plain  that 
"qualified  electors"  of  the  county  were  de- 
clared to  be  entitled  to  vote  on  the  removal 
of  the  county  seat,  and,  whether  a  majority 
or  two-thirds  of  the  vote  be  required,  it 
means  in  both  cases  the  votes  of  qualified 
electors.  Without  any  accompanying  expla- 
nation or  limitation,  the  term  "qualified  elect- 
ors" means  those  qualified  to  vote  at  elections 
for  public  ofllcers.  And.  Law  Diet;  Bouv. 
IjBmt  Diet;  State  v.  Williams,  6  Wis.  308; 
City  of  Beardstown  v.  City  of  Virginia,  76  111. 
34;  State  v.  Tuttle,  53  Wis.  45,  9  N.  W.  791. 
By  referring  to  section  1  of  article  7,  we  find 
that  every  person  over  the  age  of  21  years, 
possessing  the  following  qualifications,  shall 
be  entitled  to  vote  at  all  elections:  "First 
He  shall  be  a  citizen  of  the  United  States,  or, 
not  being  a  citizen  of  the  United  States,  be 
shall  have  declared  his  Intention,  according 
to  law,  to  become  such  citizen,  not  less  than 
four  months  before  he  offers  to  vote.  Sec- 
ond. He  shall  have  resided  In  the  state  six 
months  Immediately  preceding  the  election  at 
which  be  offers  to  vote,  and  In  the  county, 
city,  town,  ward  or  precinct,  such  time  as 
may  be  prescribed  by  law:  provided,  that  no 
person  shall  be  denied  the  right  to  vote  at  any 
school  district  election,  nor  to  hold  any  school 
district  office,  on  account  of  sex."  Were 
there  nothing  further  In  section  2  of  article 
14  than  the  clause  that  qualified  electors  were 
entitled  to  vote  at  elections  on  removal  of 
county  seats.  It  would  follow  that  those  enti- 
tled to  vote  at  elections  for  public  officers 
might  vote  thereat;  but  this  section  goes 
further,  and  Imposes  another  restriction,  and 
limits  the  right  to  vote  to  such  qualified  elect- 


ors as  have  resided  in  the  county. 6  months 
and  in  the  precinct  90  days  next  preceding 
such  election.  This  requirement  it  will  be 
observed,  is  different  from  that  of  the  gen- 
eral election  laws  passed  In  pursuance  of  sec- 
tion 1  of  article  7,  which  requires  residence 
In  the  county  only  90  days  and  In  the  ward 
or  precinct  only  10  days  Immediately  preced- 
ing the  election  at  which  the  elector  offers  to 
vote.  1  Mills'  Ann.  St  §  1571;  Gen.  St. 
1883,  §  1150.  But  we  are  cited  to  Mayor,  etc., 
V.  Shattuck,  19  Colo.  104,  34  Pac.  947,  for  the 
proposition  that  at  an  election  of  this  char- 
acter it  Is  competent  for  the  legislature  to 
add  to  the  qualifications  of  electors  as  pre- 
scribed In  the  constitution  the  additional  re- 
quirement that  they  shall  be  resident  tax- 
payers of  the  county.  In  that  case,  wherein 
was  construed  an  act  of  the  general  assem- 
bly providing  for  the  annexation  of  con- 
tiguous towns  and  cities,  it  was  held  that  the 
legislature  might  limit  the  right  to  vote  on  the 
question  of  the  dissolution  and  annexation  to 
such  of  the  qualified  electors  of  the  town  or 
city  as  had  in  the  year  next  preceding  paid  a 
property  tax  therein.  This  decision  was  based 
upon  the  holding  then  made  that  the  word 
"elections,"  in  section  1  of  article  7,  was  not 
used  in  its  comprehensive  sense,  but  meant 
only  elections  at  which  public  officers  were 
voted  for.  That  decision  would  be  in  point 
here  were  It  not  that  in  section  2  of  article  14 
of  the  constitution  the  qualifications  of  elect- 
ors entitled  to  vote  on  the  proposition  of  the 
removal  of  a  county  seat  are  therein  prescrib- 
ed. That  section  confers  the  right  of  voting 
upon  such  qualified  electors  in  the  county  as 
have  resided  in  the  county  6  months  and  in 
the  election  precinct  90  days  next  preceding 
such  election,  and  It  was  not  competent  for 
the  legislature  to  add  to  these  qualifications. 
In  the  opinion  Mr.  Justice  Elliott  differenti- 
ates the  case  which  he  was  then  considering 
from  the  case  of  State  v.  Williams,  supra, 
where,  as  he  said,  the  constitution  Itself  ex- 
pressly provided  who  should  be  entitled  to 
vote  at  an  election  for  the  removal  of  the 
county  seat,  and  he  remarked  that  section  5 
of  article  11  of  our  constitution  contained  a 
similar  provision  in  relation  to  voting  for 
the  creation  of  a  debt  for  public  buildings; 
and,  in  further  illustration,  he  might  have 
said,  as  we  now  do,  that  section  2  of  article 
14  of  our  constitution  also  declares  who  shall 
be  entitled  to  vote  at  an  election  for  the  re- 
moval of  county  seats;  and,  such  being  the 
case,  there  was  an  Implied  Inhibition  upon 
the  general  assembly  to  add  other  or  differ- 
ent qualifications.  Allison  v.  Blake,  57  N.  J. 
Law,  6,  28  Atl.  417;  McCrary,  Elect  {§  17,  24; 
Cooley,  Const  Llm.  pp.  78,  753;  1  Beach, 
Pub.  Corp.  §  382;  People  v.  Canaday,  73  N. 
C.  198;  State  v.  Williams,  supra;  State  v. 
Lean,  9  Wis.  279;   State  v.  Tuttle,  supra. 

Our  conclusion  upon  these  two  propositions 
renders  wholly  unnecessary  a  consideration 
of  any  of  the  other  numerous  propositions  so 
elaborately  argued   by   counsel   upon    both 
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sides,  concerning  which  we  express  no  opin- 
ion. For  the  reasons  given,  however,  the 
judgment  of  the  district  court  must  be  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  the  district  court  to  dismiss  the 
petition  at  the  cost  of  the  relator.    Reversed. 


(2S  Colo.  203) 


NIX  T.  MIUjER. 


(Supreme  Court  of  Colorado.     April  17,  1809.) 

CORPORATIONS— MISAPPROPRIATION  OP  FUNDS 
—LIABILITY  OF  DIRECTORS  —  SUBSEQUENT 
CREDITORS— RESIGNATION  OF  DIRECTOR— 
COMPLAINT— WAIVER  OF  OBJECTIONS  —  IS- 
SUES AND  PROOF— REHEARING. 

1.  The  fact  that  a  director  did  not  participate 
in  the  fraudulent  misappropriation  of  the  corpo- 
rate property  does  not  relieve  him  from  liability 
to  the  creditors,  where  his  neglect  of  duty  per- 
mitted the  misappropriation. 

2.  The  application  of  corporate  funds  to  the 
payment  of  the  individual  debts  of  a  director  is 
a  fraud  upon  the  creditors,  for  which  the  di- 
rectors become  personally  liable  to  creditors. 

3.  Where  the  application  of  corporate  funds 
to  the  paymeut  of  the  individual  debts  of  a  di- 
rector amounts  to  a  fraud  upon  subsequent  cred- 
itors, the  directors  become  personally  liable  to 
such  subsequent  creditors. 

4.  The  fact  that  a  director  resigned  before  the 
plaintiff  became  a  creditor  of  the  corporation 
does  not  relieve  him  of  liability^  where  the 
fraudulent  acts  were  such  as  to  mjure  subse- 
quent creditors'. 

5.  "Where  directors  of  a  corporation  fail  to 
give  a  satisfactory  account  as  to  the  disposition 
made  by  the  corpwation  of  the  merchandise 
purchased  by  it  of  plaintiff,  but  not  paid  for, 
they  become  personally  liable  to  plaintiff  for  its 
value. 

On  Rehearing. 

1.  Where  evidence  is  introduced  in  support  of 
a  complaint,  and  received  without  objection.  It 
is  too  late,  after  judgment,  to  object  to  the 
complaint  as  not  stating  a  cause  of  action. 

2.  Parties  will  not  be  permitted,  on  a  rehear- 
ing on  appeal,  to  set  up  new  and  entirely  incon- 
sistent theories  from  those  stated  on  the  original 
hearing. 

3.  In  an  action  by  a  creditor  against  a  direct- 
or of  a  corporation  for  fraudulently  disposing 
of  the  corporate  property,  an  allegation  m  the 
complaint  that  the  fraud  was  perpetrated  "by 
way  of  unauthorized  dividends  and  otherwise 
is  broad  enough  to  admit  evidence  of  an  unlaw- 
ful diversion  of  the  assets  by  paying  the  debts 
of  one  of  the  directors. 

Appeal  from  district  court,  Ouray  county. 

Action  by  J.  D.  Miller  against  Charles  H. 
NIz  and  others.  From  Judgment  for  plaintiff, 
defendant  Nix  appeals.    Affirmed. 

Henry  &  Sigfrid,  R.  D.  Thompson,  and 
Harvey  RIddell,  for '  appellant  Storey  & 
Stevens,  for  appellee. 

CAMPBELL,  C.  J.  This  action  by  a  Judg- 
ment creditor  of  an  Insolvent  corporation, 
whose  writ  of  execution  on  the  Judgment 
was  re'turned  nulla  bona,  was  brought  against 
Its  directors  to  recover  from  them  the  amount 
of  the  Judgment,  on  the  ground  of  their 
wrongful  diversion  and  misapplication  of  the 
corporate  assets.  The  Judgment  below  went 
against  two  of  the  directors,  one  of  whom 
(Charles  H.  Nix)  has  appealed. 

We  are  constrained  to  say  that  the  argu- 
ment of  counsel  Is  somewhat  confusing  as 


to  the  grounds  upon  which  they  rely  for  re- 
versal. In  some  parts  of  their  brief  there 
is  a  blending  of  legal  propositions  which  have 
no  proper  connection  with  eaeji  other,  and 
there  is  much  discussion  of  other  points  hav- 
ing no  bearing  upon  the  merits  of  this  ap- 
peal. But,  as  we  understand  the  argument 
as  a  whole,  the  propositions  vigorously  main- 
tained by  appellant  may  thus  be  stated: 
First,  that  appellant  did  not  participate  in 
or  consent  to  the  alleged  frands  of  the  direc- 
tors that  worked  the  insolvency  of  the  cor- 
poration; second,  that  If,  in  law,  by  Inat- 
tention to  his  official  duty  he  may  be  held 
to  have  contributed  to  the  alleged  fraudulent 
acts,  they  are  not  of  such  a  character  as  to 
entail  personal  liability  upon  the  director 
committing  them;  third,  that  the  alleged 
frands  were  committed  before  the  plaintiff 
became  a  creditor  of  the  corporation,  and 
therefore,  even  If  the  appellant  participated 
therein,  the  plaintiff,  as  a  subsequent  credit- 
or, cannot  call  him  to  account  therefor; 
fourth,  that,  before  the  plaintiff  became  a 
creditor,  appellant  resigned  his  office  as  di- 
rector, and  so  cannot  be  chargeable  for  any 
default  of  the  other  directors  respecting  plain- 
tiff's charge  of  fraud.  In  so  far  as  It  was 
committed  after  the  thne  of  his  resignation; 
fifth,  that  he  is  not  liable  as  a  stockholder. 

Preliminary  to  the  separate  consideration 
of  these  propositions,  it  is  well  briefly  to 
state  the  salient  facts  necessary  to  an  under- 
standing of  the  case:  Previous  to  July,  1892, 
the  firm  of  Home  &  Ca,  composed  of  W. 
S.  Home  and  Charles  H.  Nix,  was  engaged  In 
the  general  merchandise  business  at  the  town 
of  Ouray.  Being  Indebted,  they  conceived 
the  plan  of  forming  a  corporation  to  which 
to  transfer  all  of  the  firm  property,  with  a 
view  the  better  to  pay  off  this  indebtedness. 
In  accordance  therewith,  the  Ouray  Mercan- 
tile Company  was  formed  by  the  members 
of  this  firm;  they,  and  two  others  named 
by  them,  becoming  the  directors;  the  capital 
stock  consisting  of  $20,000,  which  was  issued 
as  fully  paid  up  stock;  the  consideration  be- 
ing the  transfer  by  the  firm  to  it  of  the 
firm  property,  burdened  with  the  Indebted- 
ness of  the  firm,  which  the  corporation  as- 
sumed and  agreed  to  pay.  Its  business  was 
carried  on  and  purchases  made  from  time 
to  time  for  a  period  of  eight  months,  when 
the  corporation,  about  March  26,  1893,  be- 
came insolvent,  and  ceased  doing  business. 
The  plaintiff  sold  merchandise  to  it  between 
the  latter  part  of  December,  1892,  and  the 
date  of  Insolvency.  A  Judgment  against  the 
corporation  for  the  amount  of  his  debt  was 
recovered,  and,  the  execution  thereon  being 
returned  unsatisfied,  the  plaintiff  brought 
this  action  against  the  directors,  charging 
them  with  diversion  of  the  corporate  prop- 
erty. The  court  found,  as  a  matter  of  fact, 
that  the  directors  had  misapplied  over  $11,000 
of  the  corporate  assets,  which  caused  its 
Insolvency,  and  this  insolvency  was  admitted 
at  the  trial. 


Digitized  by 


Google 


Colo.) 


NIX.  V.  MILLER. 


1085 


1.  It  may  be  that  the  record  faUs  to  show 
any  direct,  positive,  and  specific  fraudulent 
act  of  the  appellant  concerning  the  corporate 
business.  He  himself  testifies  that  practi- 
cally he  gave  It  no  personal  attention,  but 
intrusted  it  entirely  to  Home  and  Sparks,  his 
co-directors.  That  they  were  guilty  of  mis- 
appropriation of  the  corporate  assets,  as  the 
trial  court  found,  the  appellant.  In  discussing 
this  branch  of  the  case,  does  not  controvert; 
but  his  defense  is  that  he  had  nothing  what- 
ever to  do  with  such  acts,  and  did  not  par- 
ticipate therein  or  consent  thereto.  It  la 
not  every  act  of  a  director  of  a  mercantile 
corporation,  whether  It  be  of  omission  or 
commission,  that  entails  upon  him  individ- 
ual liability  for  loss  to  a  stockholder  or 
creditor  resulting  from  such  act.  While  the 
appellant  in  this  case  may  not  be  held  for 
knowingly  committing  a  fraudulent  act,  yet 
for  gross  neglect  of  and  Inattention  to  his 
official  duty  he  may  be,  and  under  the  facts 
of  this  case  la,  accountable  lo  the  plaintiff, 
as  a  Judgment  creditor,  just  as  certainly  as 
If  he  personally  did  the  act  that  caused  the 
damage.  That  his  neglect  of  duty  in  this 
direction  permitted  bis  co-directors  to  commit 
tue  acts  that  worked  the  injury  to  plaintiff 
we  think  entirely  clear,  and  the  proof  Is 
amply  sufficient  to  uphold  the  findings  of  the 
trial  court  to  that  effect 

2.  The  second  point  Is  closely  allied  with 
the  first,  and  might  well  be  considered  with 
it.  The  acts  of  the  directors  complained  of 
were  nothing  more  nor  less  than  a  diversion 
of  the  funds  of  the  corporation  from  their 
legitimate  channel,  and,  Instead  of  paying 
therewith  corporate  debts,  applying  them  to 
the  payment  of  the  Individual  debts  of  one  of 
the  directors.  We  have  already  decided  that 
appellant's  gross  neglect  of  the  company  af- 
fairs enabled  the  active  managing  directors 
of  the  company  to  accomplish  this  fraud. 
That  this  misapplication  of  the  corporate  prop- 
erty, which  is  a  trust  fund  for  the  creditors, 
Instead  of  paying  therewith  the  corporate  in- 
debtedness,— when  the  necessary  result  is  to 
make  the  corporation  insolvent,  thus  render^ 
lug  creditors  unable  to  collect  from  it  their 
claims,— Is  a  fraud  upon  them,  for  which  they 
may  proceed  against  the  directors  after  fruit- 
lessly exhausting  their  remedy  against  the 
corporation,  is  too  clear  for  dispute.  Tayl. 
Priv.  Corp.  (3d  Ed.)  §§  616-619,  75ft-758,  et 
seq.;  3  Thomp.  Corp.  g  4152,  and  cases  cited; 

I  Beach,  Priv.  Corp.  {  257c  et  seq.;  Cole  t. 
Iron  Co.,  133  N.  Y.  IW,  30  N.  E.  847;  Scott 
V.  Depeyster,  1  Edw.  Cb.  512.  Appellant  re- 
lies upon  Brlggs  v.  Spaulding,  141  U.  S.  132, 

II  Sup.  Ct.  924,  as  authority  for  his  position 
that  the  acts  of  the  directors  here  are  not 
actionable.  The  theory  of  the  bill  in  that 
case  was  that  defendants  were  "liable,  not  to 
stockholders  nor  to  cre<litors,  as  such.  t)ut  to 
the  bank,  for  losses  alleged  to  have  occurred 
during  their  period  of  office  because  of  their 
inattention."  The  defendants  were  held  not 
liable,  but  the  charges  against  them  were  not 


of  the  grave  and  serious  character  established 
against  these  defendants.  In  the  opinion. 
Chief  Justice  Puller  thus  speaks:  "If  par- 
ticular stockholders  or  creditors  have  a  cause 
of  action  againat  the  defendants  individually, 
It  is  not  sought  to  t>e  proceeded  on  here,  and 
the  disposition  of  tl^e  questions  arising  there- 
on would  depend  upon  different  considera- 
tions." The  rule  he  lays  down  in  tiiat  case, 
governing  the  liability  of  directors  to  the 
corporation,  would,  however,  clearly  make 
these  defendants  liable,  under  the  facts  of 
this  case,  while  confessedly  the  duty  of  di- 
rectors to  creditors  Is  to  be  determined  by  a 
stricter  rule. 

3.  It  is  held  by  the  highest  autiiority  In  this 
country  (Graham  v.  Bailroad  Co.,  102  U.  S. 
148)  that  the  disposal  by  a  corporation  of  any 
of  Its  property  cannot  be  questioned  by  any 
of  its  subsequent  creditors.  Other  authori- 
ties might  be  cited,  but  this  case  is  controll- 
ing. It  Is  upon  the  ground  that  the  diversion 
of  funds  occurred  before  the  plaintiff  became 
a  creditor  that  appellant  seeks  to  escape  lia- 
bility. If  the  facts  of  the  case  at  bar  brought 
it  within  the  principle  of  the  authority  cited, 
we  would  not  hesitate  to  recognize  the  rule 
therein  announced,  because  not  only  Is  It  a 
sound  one,  but,  in  the  absence  of  a  controll- 
ing rule  In  our  own  jurisdiction  (of  which 
there  Is  none),  we  would  be  inclined  to  fol- 
low the  decision  of  the  august  tribunal  from 
which  it  emanated.  Whether,  as  contend^ 
by  appellee,  the  character  of  the  action  in  this 
case  is  different  In  kind  from  the  principal 
case,  or  whether  it  Is,  as  claimed  by  him,  one 
merely  to  compel  an  accounting  of  a  trust 
fund,  is  not  Important;  for,  conceding  that 
the  two  are  of  the  same  class,  there  is  enough 
in  the  facts  of  the  pending  action,  as  set  out 
in  the  findings  of  fact,  which  the  record  sup- 
ports, to  differentiate  this  case  from  that.  In 
this:  that  the  fraudulent  acts  here  complain- 
I  ed  of  were  clearly  intended  to  operate  as  a 
fraud  upon  subsequent  creditors,  and  of  ne- 
cessity, as  the  directors  must  have  known, 
could  have  no  other  effect  So  that  this  case 
falls  within  the  exception  to  the  general  rule 
that  subsequent  creditors  may  not  question 
a  fraudulent  disposition  of  their  debtor's  prop- 
erty made  t)efore  the  relation  of  creditor  and 
debtor  existed,  and  is  brought  within  that 
class  of  cases  which  bold,  where  such  fraudu- 
lent disposition  of  the  debtor's  property  was 
intended  as  a  fraud  upon  subsequent  cred- 
itors, and  necessarily  could  have  no  other 
'  effect  that  the  latter  may  complain.  It  is 
also  to  be  observed  that  It  does  not  appear 
'  just  what  proportion  of  the  fund  was  misap- 
plied before,  and  what  after,  the  plaintiff  be- 
came a  creditor.  Upon  the  showing  made  by 
plaintiff,  it  was  incumbent  upon  the  defend- 
{  ants  to  make  this  point  clear. 
I  4.  If  the  appellant  resigned  as  a  director 
I  before  the  plaintiff  Ijecame  a  creditor,  it  doea 
I  not  necessarily  follow  that  this  releases  him 
'  from  all  previous  acts  of  misfeasance.  If,  as 
!  we  have  held,  the  diversion  of  assets  was  in- 
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tended  as  a  frand  upon  subsequent  creditors, 
and  so  resulted,  and  appellant  by  hla  inatten- 
tion to  duty  contributed  thereto  so  as  to 
make  him  personally  holden,  the  same  aa 
those  directly  guilty  of  the  fraud,  his  liabil- 
ity may  have  become  fixed  for  past  acts  be- 
fore his  resignation  took  effect;  so  that,  In 
one  sense,  and  a«  to  past  acts,  it  Is  immate- 
rial as  to  the  exact  date  of  his  resignation. 
But  the  finding  of  the  trial  court  to  the  effect 
that  this  resignation  was  not  effectuated  until 
after  the  plaintlCT  became  a  creditor  and  the 
wrong  was  committed  is  not  without  support 
in  the  record.  At  the  trial  the  appellant  pro- 
duced a  written  Instrument  addressed  to  the 
company,  and  signed  by  blm,  tendering  hla 
resignation,  and  It  bore  date  November  26, 
1892;  and  this  was  before  the  plaintiff  be- 
came a  creditor.  We  may  safely  concede  that 
the  appellant  had  the  right  to  resign,  and  that 
there  was  no  necessity  for  an  acceptance  of 
liis  resignation  by  the  ho&rA  of  directors,  for- 
mal or  otherwise.  That  his  connection  as  a 
director  with  the  corporation,  and  his  liabil- 
ity for  all  subsequent  acts,  ceased  the  mo- 
ment he  tendered  his  resignation  to  the  prop- 
er authority,  even  If  that  authority  refused  to 
accept  it,  is  doubtless  true.  It  may  also  be 
conceded  that  the  legal  presimiptlon  is  that  a 
written  Instrument  like  this  was  executed 
when  it  bore  date,  and  that  It  was  delivered 
at  the  same  Ume.  2  Whart  Ev.  (3d  Ed.)  ( 
1313;  1  Greenl.  Ev.  (15th  Ed.)  S  38;  Holbrook 
V.  Zinc  Co.,  57  N.  Y.  616;  People  t.  Snyder, 
41  N.  Y.  397;  Abb.  Tr.  Br.  p.  527,  f  10.  Still 
there  Is  enough  in  the  record  to  justify  the 
finding  that  the  resignation  was  not  tendered 
or  made  till  March  18,  1893,  when  it  was 
formally  accepted  by  the  board.  Among  oth- 
er things  bearing  upon  this  point  is  the  fact 
that  Mr.  Nlz,  when  on  the  stand,  did  not  state 
when  he  tendered  his  resignation,  or  that  It 
was  in  fact  made  prior  to  the  date  of  accept- 
ance; and  his  subsequent  conduct  in  relation 
to  the  corporation -was  of  such  a  character  as 
to  Indicate  that  he  still  considered  himself  aa 
a  director,  and  acted  In  that  capacity. 

5.  The  discussion  of  counsel  about  defend- 
ant's liability  as  a  stockholder  is  not  perti- 
nent. Though  there  Is  some  reference  in  the 
pleadings  to  stockholders,  no  case,  by  the 
pleadings,  was  made  against  the  defendants 
as  stockholders. 

6.  Aside  from  our  conclusion  upon  the  fore- 
going propositions,  which  disposes  of  the  con- 
troversy against  the  appellant,  there  Is  an- 
other and  quite  sufficient  reason  for  refusing 
to  disturb  the  judgment.  The  merchandise 
which  the  plaintiff  himself  sold  to  the  corpo- 
ration, in  large  part,  if  not  altogether,  came 
Into  Its  possession  while  the  appellant  was 
still  a  director.  Other  purchases  about  that 
time,  and  thereafter,  were  made,  which  were 
also  traced  into  the  hands  of  the  company. 
The  evidence  made  a  strong  and  persuasive 
showing  of  a  receipt  by  the  company  of  valu- 
able goods,— certainly  equivalent  In  value  to 
the  amount  of  plalntiflTs  Judgment,— all  of 
which  were  received  after  the  plaintiff  be- 


came a  creditor,  and  were  In  some  manner 
disposed  of  while  appellant  was  a  director. 
The  defendants,  as  managing  directors,  were 
thus  called  upon  to  account  for  these  goods, 
as  well  as  other  property  which  they  received; 
but,  as  to  the  property  so  obtained  by  tiie 
company  after  plaintiffs  relation  aa  creditor 
to  the  company  arose,  defendant  signally 
failed  to  give  a  satisfactory  account.  The 
court  was  therefore  entirely  Justified  in  mak- 
ing the  defendants,  including  appellant,  re- 
spond to  the  plaintiff  for  the  value  of  a  fund 
which.  In  good  conscience  and  equity,  tb^ 
should  have  employed  in  making  good  the 
plaintiff's  claim,  but  which  otherwise,  and  In 
fraud  of  his  rights,  they  applied.  Believing 
that  the  action  of  the  trial  court  was  right 
and  that  no  substantial  error  was  committed, 
and  that  were  a  new  trial  to  be  granted,  a 
different  conclusion  could  not  be  reached,  the 
Judgment  below  should  be  afl3.rmed,  and  It 
la  so  ordered.    Affirmed.  . 

GABBERT,  J.,  not  parUclpatlnK. 

On  Petition  for  Rehearlns. 

(July  17,  1899.) 
CAMPBELL,  O.  J.  In  support  of  appeUanf  ■ 
petition  for  a  rehearing,  new  counsd  has  ap- 
peared, and  in  his  brief  discussed  some  propo- 
sitions not  touched  upon  at  the  original  heai^ 
Ing.  After  carefully  studyhig  the  argument 
directed  against  our  tormer  condnalona,  we  see 
no  reason  for  changing  them;  but  In  the  light 
of  the  criticism  of  the  opinion,  and  the  rigor- 
ous dissent  from  the  soundness  of  our  rlews, 
we  submit  these  additional  observations: 

1.  The  objection,  now  nrged  for  the  first 
time,  under  the  head  that  the  complaint  does 
not  state  facts  sufilcient  to  constitute  a  cause 
of  action,  comes  too  late.  The  defects  pointed 
out  are  only  such  aa  might  be  the  ground  of 
a  special  demurrer  or  moti<»i.  But  If  as  se- 
rious as  'hppellant  contends,  evidence  was  in- 
troduced in  support  of  the  complaint  and  re- 
ceived without  objection,  upon  the  assump- 
tion that  its  allegations  were  sufficient  to  con- 
stitute a  cause  of  action.  Having  once  treat- 
ed the  complaint  as  sufficient  defendant  may 
not  thereafter  question  It 

2.  Upon  the  plea  of  more  fnlly  getting  be- 
fore the  court  the  facts  of  the  case  at  bar, 
counsel  has  not  been  satisfied  with  the  facts 
appearing  in  this,  but  has  invoked  the  aid  of 
another,  record,  viz.  in  the  case  of  Nix  r. 
Bank,  decided  by  this  court  and  reported  in 
28  Colo.  611,  48  Pac.  522.  We  must  not  be 
understood  as  countenancing  the  practice  of 
giving  counsel  a  roving  commission  to  aid 
his  case  by  borrowing  facts  from  another; 
yet  as.  In  the  two  cases,  there  are  some  com- 
mon phases,  we  do  not  feel  that  the  present 
excursion  Is  altogether  Inappropriate,  partkn- 
larly  as  we  ourselves  cannot  and  should  not 
shut  our  eyes  to  the  facts  of  that  case.  But 
what  possible  aid  counsel  can  dfirlve  tbert- 
from,  we  are  at  a  loss  to  conceive;  for  them 
Nix  escaped  liability  upon  the  (ronnd  that 
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aa  a  member  of  the  new  firm  of  Home  &  Co., 
composed  of  Home  and  Nlz,  be  did  not  as- 
sume any  of  the  debts  of  the  old  firm  of  Home 
&  Co.,  composed  of  Home  and  Hartwell,  while 
In  the  case  at  bar  one  of  the  points  made  upon 
this  rehearing,  though  not  before,  is  that  in- 
cluded in  the  debts  assumed  by  the  corpora- 
tion were  those  of  the  old  copartnership.  It 
is  a  sufficient  reply  to  the  present  contention 
to  say  tliat  parties  are  not  allowed  to  change 
front  upon  an  appeal.  Appellant's  defense  in 
the  trial  court  and  bis  position  at  the  original 
bearing  were  not  baaed  upon  the  claim  that 
the  corporation  assumed  the  debts  of  the  old 
firm.  Escape  from  liability  was  sought  upon 
other  and  entirely  inconsistent  theories.  See 
Onnan  v.  Kyan  (Colo.  Sup.)  55  Pac.  168.  But, 
if  the  appellant  was  in  a  position  to  urge  the 
new  claim  that  the  old  firm's  debts  were  as- 
sumed, the  findings  of  the  court  (and  the  evi- 
dence supports  them,  particularly  when  the 
facts  of  the  Bank  Case,  supra,  are  considered) 
are  conclusive  against  it. 

3.  No  particular  stress  was  laid  upon  the 
statement  In  the  opinion  that  the  assets  of  a 
corporation  are  a  trust  fund  for  the  creditors. 
It  is  not  necessary  here  to  rely  upon  that  doc- 
trine, except  only  In  the  sense  that  it  is  ap- 
plicable to  the  assets  of  every  Insolvent  debt- 
or. If  the  rule  for  disbursing  the  assets  of 
an  insolvent  corporation  is,  as  appellant  main- 
tains it  to  be,  the  same  as  that  governing  the 
disposition  of  the  assets  of  an  insolvent  co- 
partnership, n  is  quite  clear  that  defendant  Is 
liable  to  this  plaintiff;  for  in  equity— and  this 
is  properly  cognizable  as  an  equitable  cause 
of  action— the  assets  of  a  co-partnership  firm 
must  be  devoted  to  the  payment  of  the  Joint 
Indebtedness  before  they  can  be  used  to  pay 
the  debts  of  the  individual  members.  When, 
therefore,  the  directors  of  the  corporation  ap- 
plied its  corporate  assets  to  the  payment  of 
the  Individual  debts  of  one  of  the  directors, 
which  act  necessarily  rendered  the  corpora- 
tion insolvent,  it  was  as  palpably  a  fraud  upon 
the  creditors  of  the  corporation  who  are  in  a 
position  to  question  the  act  as  would  be  the 
act  of  the  member  of  a  co-partnership  who 
paid  his  individual  debts  with  the  assets  of 
the  firm,  when  by  so  doing  the  firm  creditors 
were  left  without  any  assets  out  of  which  to 
make  their  claims. 

4.  We  did  not  lightly  make  the  statement 
in  the  original  opinion  that  the  acts  of  the 
directors  of  the  corporation  were  Intended  to 
work  a  fraud  upon  its  subsequent  creditors. 
We  did  so  because  the  findings  of  the  trial 
court  are  to  that  effect.  We  rightly  assume 
that  those  who  conducted  its  affairs  were 
men  of  Intelligence,  capable  of  reasoning  from 
cause  to  effect;  and  when  they  deliberately 
formed  a  scheme,  and  consistently  carried  It 
out,  that  necessarily  must  and  did  result  in 
defrauding  the  creditors  of  the  corporation, 
we  could  come  to  no  other  conclusion  than 
that  they  intended  the  natural  and  inevitable 
consequences  of  their  acts. 

6.  The  statement  is  made  In  the  brief,  and 


also  at  the  former  hearing,  that,  whereas  the 
only  fraud  charged  In  the  complaint  is  that 
defendants  caused  the  Insolvency  of  the  cor- 
poration by  improperly  declaring  and  paying 
dividends  to  the  stockholders,  the  finding  of 
the  trial  court  was  that  the  fraud  consisted  In 
misapplying  the  assets  by  paying  the  debts  of 
one  of  the  directors.  Concerning  this,  the 
I>olnt  sought  to  be  made  is  that  the  fraud 
charged  was  not  proved;  but  the  finding,  on 
an  issue  not  In  the  case,  was  that  plaintiff  had 
committed  another  fraud.  In  other  words, 
there  is  a  variance  between  the  allegations 
and  the  proof.  Counsel  are  in  error  in  say- 
ing that  the  only  fraud  charged  is  the  one  just 
referred  to.  The  allegation  of  the  complaint 
Is  that  the  fraud  was  perpetrated  "by  way  of 
unauthorized  dividends  and  otherwise."  This 
is  broad  enough  to  penult  evidence  of  an  un- 
lawful diversion  of  the  assets  other  than  by 
way  of  payment  of  unlawful  dividends. 

6.  Aside  from  the  foregoing  considerations, 
as  we  said  In  the  concluding  part  of  the  opin- 
ion, the  court  below  would  have  been  justi- 
fied in  finding,  and  we  are  entirely  borne  out 
by  the  evidence  In  saying,  that,  after  the  plain- 
tiff became  a  creditor  of  the  corporation, 
assets  that  came  Into  its  possession  after  such 
time,  and  sufficient  to  cover  plaintiff's  claim, 
were  diverted  by  the  directors,  and  no  explan- 
ation or  accounting  thereof  was  attempted  by 
the  defendant. 

Other  and  additional  reasons  might  be  giv- 
en for  the  conclusion  which  we  have  reached, 
but  those  already  submitted  are  sufficient. 
We  are  satisfied  that  Justice  has  been  done 
In  this  case.  The  petition  for  a  rehearing 
should  be  denied,  and  it  is  so  ordered. 


(26  Colo.  306) 
PACKER  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    June  19,  1899.) 

CRIMINAL.    LAW  — APPEAL— BILL    OP    EXCEP- 
TIONS—PRESUMPTIONS— STATUTES  OF 

LIMITATION— INDICT  .MBNT. 

1.  A  bill  of  exceptions  is  necessary  to  bring 
up  for  review  either  error  in  iilBtructlons  or  er- 
ror in  refusing  to  set  the  accused  at  liberty  be- 
cause he  wag  not  tried  on  or  before  the  second 
term  of  the  court  next  after  having  been  com- 
mitted to  jail  without  bail. 

2.  Defendant  was  arrested  and  committed  by 
virtue  of  "proceedings  under  an  indictment. 
Four  other  mdictments  for  a  like  crime  were  at 
the  same  time  returned  against  the  accused,  but 
no  capias  issued  on  them,  nor  was  defendant  ar- 
rested or  held  by  virtue  of  process  in  either  of 
them.  Defendant  was  not  arraigned,  and  did 
not  plead  to  either  of  the  four  indictments,  until 
after  the  conviction  on  the  one  indictment  was 
reversed  on  appeal.  Add,  in  the  absence  of  any 
contrary  showing  in  the  record,  it  must  be  pre- 
sumed that  the  commitment  and  detention  were 
only  in  the  one  indictment. 

3.  In  the  absence  of  the  evidence  on  which 
was  based  an  order  refusing  to  discharge  the  ac- 
cused on  the  ground  that  more  than  two  terms 
of  court  had  elapsed  without  his  having  l>een 

fiiaced  on  trial,  it  may  be  presumed  that  the  de- 
ay  WHS  on  defendant's  application,  in  order  to 
sustain  the  ruling. 

4.  It  will  be  presumed,  in  the  absence  of  a  bill 
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of  except!  jns  and  of  the  evidence  produced  at 
the  trial,  that  a  ruling  of  the  trial  court  that 
several  indictments  severally  charged  the  same 
person  with  one  or  more  transactions  connected 
together,  aqd  with  one  or  more  acts  _ot  the  same 
class  of  crimes,  so  as  to  warrant  their  consolida- 
tion (Mills'  Ann.  St.  §  1452),  was  justified. 

5.  Mills'  Ann.  St.  §  1481,  provides  that  no  per- 
son shall  be  prosecuted  for  a  common-law  felony 
(murder,  arson,  and  forgery  excepted)  unless  the 
indictment  therefor  shall  be  found  by  a  grand 
jury  within  three  years  next  after  the  commis- 
sion of  the  offense.  Persons  fleeing  from  jus- 
tice, prosecutions  whose  period  of  limitation  is 
fixed  by  some  other  statute  in  a  particular  case, 
and  the  time  during  which  an  indictment  is 
pending,  are  excepted  by  the  statute.  Held,  that 
the  statute  is  a  matter  of  defense,  and  need  not 
be  negatived  in  the  indictment. 

Error  to  district  court,  Gunnison  county. 
Alfred  Packer  was  convicted  of  voluntary- 
manslaughter,  and  he  brings  error.    Affirmed. 

This  Is  the  fifth  time  this  case.  In  some 
form,  has  been  here.  In  the  district  court  of 
Hinsdale  county,  at  the  April,  1883,  term,  five 
separate  indictments  were  returned  against 
Alfred  Packer  charging  him,  respectively, 
with  the  murder  of  Israel  Swan,  Shannon 
Wilson  Bell,  Frank  Miller,  George  Moon,  and 
James  Humphrey.  The  Swan  Indictment  was 
filed  April  6,  the  other  four  on  April  7, 
1883,  and  on  the  6th  of  April  a  capias  was  la- 
sued  In  the  Swan  case  for  the  arrest  of  the 
defendant,  and  on  that  day  he  was  arrested 
thereunder,  and  brought  Into  court,  arraign- 
ed, and  pleaded  not  guilty,  and  his  trial  was 
b^un  three  days  later.  On  the  13th  of  April 
the  jury  returned  a  verdict  of  guilty  of  mur- 
der in  the  first  degree,  and  on  the  same  day 
the  court  sentenced  the  defendant  to  be  hang- 
ed on  May  IJMh.  To  this  judgment  a  writ  of 
error  was  sued  out  of  this  court,  and  there: 
after  such  proceedings  therein  were  had  that 
the  sentence  was  set  aside,  and  the  cause  re- 
versed, upon  the  ground  that  the  sections,  of 
the  Criminal  Code  prescrll^lng  the  punish- 
ment for  murder  were  repealed  by  the  legis- 
lature, without  a  saving  clause,  after  the 
crime  was  committed,  and  before  the  convic- 
tion was  had.  See  Packer  v.  People,  8  Colo. 
361,  8  Pac.  561.  The  case  was  remanded  for 
a  new  trial  for  the  crime  of  manslaughter 
Included  in  the  specific  crime  of  murder  char- 
ged  In  the  Indictment  Thereafter  an  appli- 
cation In  the  five  cases  was  made  by  the  de- 
fendant for  a  change  of  venue  from  Hinsdale 
county,  and  the  causes  were  sent  for  trial  to 
the  district  court  of  Gunnison  county.  After 
this  the  prisoner  filed  a  motion  in  each  case, 
supported  by  affidavit,  for  his  discbarge  upon 
the  ground  that  more  than  two  terms  of  court 
bad  elapsed  without  his  having  been  placed 
upon  trial.  The  several  motions  were  denied 
on  the  21st  of  July,  1886.  Two  days  there- 
after the  defendant  filed  a  petition  for  his 
discharge  on  habeas  corpus  on  the  same 
ground,  which  was  denied.  On  July  31st  of 
the  same  year  the  defendant  filed  a  motion 
in  each  of  the  five  cases  for  a  discharge  on 
the  ground  that  the  statute  of  limitations  had 
run  against  the  offense  of  manslaughter  on 


which  he  was  held,  and  they  were  denied. 
On  the  same  day  the  prisoner  was  arraigned, 
and  pleaded  not  guilty  in  the  four  cases  in 
which  he  was  respectively  charged  with  the 
killing  of  Bell,  Miller,  Noon,  and  Humphrey, 
and  thereupon,  on  motion  of  the  district  attor- 
ney, against  the  objection  of  the  defendant,  the 
five  causes  were  consolidated  for  triaL  On 
August  2,  1886,  the  trial  began  under  the  five 
Indictments,  and  two  days "  thereafter  a  ver- 
dict of  guilty  of  Tcrfuntary  manslaughter  was 
returned  under  each  indictment  On  August 
5th  the  court  sentenced  the  defendant  to  con- 
finement In  the  state  penitentiary  for  a  con- 
tinuous term  of  40  years,  divided  Into  five 
terms  of  8  years  each.  In  addition  to  the 
foregoing,  the  record  shows  that  on  December 
4,  1885,  the  defendant  filed  in  this  court  his 
petition  askhig  for  a  writ  of  habeas  corpus, 
and  for  his  discharge  thereunder,  upon  the 
ground  tliat  more  ttian  two  terms  of  court 
had  passed  by  after  his  commitment  wlthont 
trial,  and  this  petition  was  denied  on  the  fol- 
lowing day.  On  the  9th  of  December,  1886. 
the  defendant  lodged  in  this  court  his  appeal 
from  the  decision  of  the  district  court  of 
Gunnison  county  of  July  23,  1886,  denying  his 
application  fw  his  discharge  on  the  writ  of 
habeas  corpus,  and  this  appeal  was  after- 
wards, and  on  the  4th  of  January,  1880,  dis- 
missed by  the  court  for  failure  to  prosecute. 
After  the  expiration  of  the  eight  years'  sen- 
tence under  the  first  of  the  indictments,  de- 
ducting the  time  for  good  behavior,  the  de- 
fendant, on  March  8,  1893,  filed*  in  this  court 
his  petition  for  a  writ  of  habeas  corpus,  ask- 
ing his  discharge  upon  the-  ground  that  the 
district  court  did  not  have  the  right  to  Inflict 
successive  penalties,  and  to  make  them  com- 
mence in  futuro.  The  petition  was  denied 
June  19,  18%,  and  the  opinion  is  reported  in 
Re  Packer,  18  Colo.  525,  33  Pac.  578.  The 
present  writ  of  error  was  filed  Jime  15,  1898. 
Such  additional  facts  aa  are  necessary  will 
be  found  in  the  opinion. 

John  R.  Smith,  Ben  B.  Lindaey,  and  Fred 
W.  Parks,  for  plaintiff  In  error.  Byn>n  U 
Carr,  Atty.  Gen.,  and  Calvin  B.  Reed,  Aast 
Atty.  Gen.,  for  the  People. 

CAMPBELL,  C.  J.  (after  staOng  the  facts). 
The  assignment  of  errors  embraces  many 
specifications,  but  counsel  for  plaintiff  in  er- 
ror, In  their  briefs,  have,  as  we  think  wisely, 
condensed  them  into  the  following  fonr  prop- 
ositions, upon  which  they  rely  for  reversal: 
(1)  The  defendant,  under  our  statute  so  pro- 
viding, was  entitled' on  his  application  made 
below  to  be  set  at  liberty,  because  he  was 
not  tried  on  or  before  the  second  term  ct 
the  court  after  having  been  committed  to 
jail  without  bail,  the  delay  not  happening  on 
his  own  application;  (2)  the  court  erred  io 
giving  and  refusing  Instructions  to  the  Jory; 
(3)  there  was  error  In  consolidating  the  fire 
Indictments  for  trial  in  one  action,  and  be- 
fore one  Jury;  (4)  the  indkitmeots  oo  their 
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face  show  that  the  crimes  chaiged  were 
barred  by  the  statute  of  limitations,  and  con- 
tain no  allegations  bringing  the  cases  within 
some  one  or  more  ot  Its  exceptions. 

As  preliminary,  we  remark  that  the  record 
really  presents  for  determination  only  the 
alleged  Insnffidency  of  the  Indictment  The 
transcript  of  the  record  Is  lacking  in  what 
many  courts  have  deemed  essential  elements, 
and  the  abstract  Is  not  prepared  in  accord- 
ance with  oar  rules.  For  these  reasons  alone 
we  might  refuse  to  notice  any  of  the  assign- 
ed errors;  but  tbere  are  defects  in  this  rec- 
ord not  of  form,  but  of  substance,  which 
preclude  us  from  considering  either  of  the 
first  three  oC  the  foregoing  propositions. 
There  are  some  recitals  In  the  record,  it  is 
tme,  made  by  the  derk  below,  Indicating 
that  objections  were  made  to  certain  rulings 
of  the  court,  and  that  time  for  preparing 
and  filing  a  bill  of  exertions  was  asked.  But, 
so  far  as  it  now  appears,  no  blU  of  exceji- 
tions  was  ever  prepared,— certainly  none  was 
I»esented  for  filing,  or  signed  by  the  trial 
judge.  That  a  bill  of  exceptions  is  necessary 
to  bring  up  such  questions  as  are  sought  to 
be  presented  under  these  three  heads,  and 
that  the  objections  and  exceptions  to  ridings 
complained  of  must  be  {reserved  by  bill,  and 
bill  only,  has  so  often  been  decided  by  this 
court  that  any  argument  In  support  of  the 
positlaa  would  now  be  superfluous/  Smith  t. 
People,  1  Colo.  121;  Wike  v.  CSampbell,  5 
Colo.  126;  Butter  y.  Shumway,  16  Colo.  96, 
26  Pac.  321;  Jordan  t.  People,  19  Colo.  417, 
36  Pac.  218;  Bumell  v.  Wachtel,  4  0(do.  App. 
566,  36  Pac.  887;  Marean  v.  Stanley,  21 
Colo.  43,  39  Pac.  1086;  Barll  v.  People,  73 
111.  329;  2  Elliott,  Gen.  Prac.  f  1047;  Elliott, 
App.  Proc.  i  783;  O'Hare  v.  People,  40  111. 
533.  To  this  list  a  number  of  other  cases 
might  be  added.  The  evidence  at  the  trial, 
therefore,  is  not  in  the  record  before  us,  and 
we  must  assume  that  the  testimony  was 
abundantly  sufiSci^nt  to  establish  the  guilt 
of  the  defendant.  It  should  be  said  that 
counsel  who  are  prosecuting  this  writ  of  er- 
ror were  not  present  a.t  either  trial,  and  in 
our  comments  upon  this  record  no  reflection 
Is  Intended  upon  any  of  the  able  counsel  who 
have  been  engaged  in  the  case  during  any  of 
its  stages.  We  merely  state  the  facts  as  we 
find  them.  In  the  present  state  of  the  rec- 
ord we  are  Justified  in  saying,  as  was  said 
by  this  court  in  the  case  of  Miller  v.  People, 
23  Colo.  95,  46  Pac.  Ill:  "The  defendants 
stand  convicted  of  a  very  grave  and  heinous 
crime.  They  have  not  brought  the  evidence 
to  this  court  for  our  Inspection  or  review.  In 
these  circumstances  we  must  assume  that  the 
evidence  fully  Justifies  the  verdict  of  the 
Jury.  Under  similar  circumstances,  the  su- 
preme court  of  Illinois,  in  the  case  of  Cochlin 
T.  People,  93  III.  410,  uses  the  following  lan- 
guage: "We  are  unable  to  say  what  the  evi- 
dence against  the  defendant  In  error  was, 
for  the  reason  he  has  not  preserved  it  In 
the  record.  But  we  are  Justified  In  assum- 
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ing  that  it  was  condnsive  of  his  guilt,  and 
contained  nothing  of  a  palliating  character; 
otherwise  his  counsel  would  have  taken  ad- 
vantage of  it  by  preserving  it  in  the  bill  of 
exceptions.  ♦  •  ♦  We  must  therefore 
start  out  with  the  crime  confessed  upon  the 
record,  without  a  single  drcumstanoe  to  miti- 
gate Its  enormity.'  Upon  this  record  we  think 
we  are  Justified  In  holding  plalntifCs  In  error 
strictly  to  the  rules  governing  reviews  in 
this  court  •  •  *  Of  course,  the  court 
may  waive  this  requirement  [compliance  with 
rule  of  court],  and  It  may  also,  in  Its  discre- 
tion, notice  any  error  not  assigned,  but  it 
would  be  of  doubtfnl  propriety  to  waive  any 
requirement  where  the  guilt  of  the  defend- 
ants is  established."  Although  the-  reasons 
already  given  fully  warrant  us  In  refusing  to 
consider  either  of  tiie  first  three  propositions, 
there  are  some  other  matters  to  which  we 
wish  to  advert,  some  of  which  grow  out  of 
the  infirmities  of  the  record,  that  dearly 
show  that  neither  of  the  contentions  of  the 
plaintiff  in  error  Is  tenable,  and  these  we  pro- 
ceed to  consider  In  the  order  stated. 

1.  It  Is  admitted,  as  repressed  by  counsel 
for  plaintiff  la  error,  that  the  Swan  Indict- 
ment "had  been  kept  alive  and  in  force  by 
the  pendency  of  the  proceedings  in  error  in 
the  siQ>reme  court."  As  we  understand  from 
the  record,  the  defendant  was  arrested,  com- 
mitted, and  detained  by  virtue  of  proceedings 
In  the  Swan  case  solely.  In  neither  of  the 
other  four  did  a  capias  Issue,  nor  was  def^id- 
ant  arrested,  committed,  or  held  by  vlrtne  Of 
process  in  either  of  them;  and  the  statute 
provides  that  the  trial  must  be  had  (with 
certain  ^ceptions)  on  or  before  the  second 
term  after  commitment  1  Mills'  Ann.  St 
i  2113;  Gen.  St  1883,  f  1616.  The  fact  that  he 
was  not  arraigned  and  did  not  plead  In  either 
of  these  four  until  Just  before  the  last  trial, 
in  August  1886,  and  after  the  Swan  case 
viras  reversed  in  this  court,  gives  color  to  the 
presumption  which,  in  the  absence  of  a  ccMi- 
trary  showing  In  the  record,  we  must  in- 
dulge, that  the  commitment  and  detention 
were  only  In  the  Swan  case,  and  not  in  any 
of  the  others.  Aside  frcmi  this,  since  the 
showing  made  In  support  of  and  in  opposi- 
tion to  the  defendant's  motion  below,  and  the 
exceptions  to  the  rulings,  are  not  before  us, 
it  canuot  now  be  made  to  a^^ear  that  the 
delay  that  occurred  may  not  have  been  on 
the  application  of  the  defendant  himself;  In 
which  event,  by  the  terms  of  the  statute,  he 
was  not  «itltled  to  be  set  at  liberty,  even 
though,  In  all  other  respects,  his  showing  was 
snffident.  For  It  is  a  familiar  rule  that,  when 
all  the  evidence  on  whldi  an  order  granting 
or  denying  a  motion  was  based  is  not  pro- 
duced before  a  court  of  review,  it  will  be 
presumed  that  the  showing  folly  sustained 
Uie  ruling  below,  and  to  uphold  It  in  this 
case  we  are  authorized  to  presume  that  the 
delay  was  on  the  defendant's  application.  2 
Enc.  Pi.  &  Prac.  444  et  seq.,  and  cases  dted; 
Schoolfield  v.  Brunton,  20  Colo.  139,  86  Pac 
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1103;   WBSson  t.  Dyer,  3  Colo.  898;  Earll  v. 
People,  »upra. 

2.  Under  our  practice  as  it'exieted  under 
tbe  territorial  form  of  government,  and  ever 
since  the  state  was  admitted  into  the  Union, 
the  only  way  to  bring  up  for  review  rulings  of 
a  trial  court  in  giving  and  refusing  instruc- 
tions is  by  bill  of  exceptions.  The  instructionB 
themselves,  and  the  exceptions  saved,  must  be 
embodied  In  the  bill.  See  cases  already  cited. 
Here  there  is  no  bill,  and  under  our  practice 
we  do  not  know,  and  are  precluded  from  specu- 
lating, whether  or  not  the  instructions  copied 
Into  the  record  were  given  or  refused  by,  or 
were  before,  the  trial  court  at  all.  The  evi- 
dence Is  not  before  us,  and  so  it  is  impossible 
to  determine,  even  If  some  of  the  instructions 
were  here,  whether  or  not  the  giving  or  refus- 
ing of  any  of  those  comidalned  of  was  prejudi- 
cial error;  and  there  being  nothing  to  show, 
and  in  the  absence  of  a  bill  it  being  impossible 
to  know,  that  all  or  any  of  the  Instructions 
given  or  refused  are  brought  up,  the  alleged 
refusal  of  the  trial  court  to  give  any  particular 
instruction  which,  under  any  conceivable  state 
of  facts,  should  be  given,  cannot  be  considered, 
for  among  those  not  brought  up.  If  any,  there 
might  be  found  one  fully  supplying  its  place. 
Under  the  established  practice  it  is  clear  that 
we  cannot  pass  upcm  the  objections  to  the  In- 
structions. 

3.  Since  this  court  in  Be  Packer,  18  Colo. 
525,  33  Pac.  578,  held  that  the  district  court 
bad  the  power  to  Inflict  successive  penalties 
for  several  convictions,  the  attorney  general 
Insists  that  the  ruling  necessarily  sanctions 
the  order  consolidating  for  trial  the  five  cases 
in  which  the  convictions  were  had.  In  sup- 
port of  this  point  it  Is  said  that  the  inclusion 
certainly  was  present  to  counsd,  and  apparent- 
ly was  in  contemplation  by  this  court  when  It 
Miid:'  "We  do  not  understand  counsel  to  con- 
test this  well-established  principle  [1.  e.  that 
only  jurisdictional  questions  can  be  reviewed 
by  habeas  corpus].  They  claim,  however,  the 
right  to  have  reviewed  in  this  proceeding  the 
final  judgments,  and  the  power  of  the  court  to 
enter  the  same,  and  say  that  incidentally  the 
whole  record  is  before  us  for  the  purpose  of 
deciding  whether  the  district  court  had  power 
to  enter  the  several  judgments,  and  inflict 
the  accumulated  punishments  ordered."  And 
then  the  court  proceeded  to  consider  the  ob- 
jections urged,  though  saying  the  specific  ques- 
tion of  the  ruling  consolidating  the  cases  was 
not  present.  But  suppose  that  question  was 
not  then  determined.  Our  statute  provides 
that  in  certain  cases  several  offenses  may  be 
joined  in  separate  counts  of  the  same  indict- 
ment, or,  If  two  or  more  Indictments  for  such 
offenses  are  found,  the  court  may  order  them 
consolidated  for  trial.  The  section  reads  as 
follows:  "Whenever  there  are  or  shall  be  sev- 
eral charges  against  any  person  or  persons 
for  the  same  act  or  transaction,  or  for  one 
or  more  acts  or  transactions  connected  to- 
gether, or  for  one  or  more  acts  or  transactions 
of  the  same  class  of  crimes  or  offenses,  which 


may  be  properly  Joined,  Instead  of  having 
several  indictments,  the  whole  may  be  joined 
in  one  Indictment  in  separate  counts,  and  if 
two  or  more  Indictments  ate  found  in  such 
cases  the  court  may  order  them  consolidated." 
1  Mills'  Ann.  St  S  1452;  Gen.  St.  1888,  i  915. 
In  the  order  consolidating  these  five  Indict- 
ments there  Is  a  recital  to  the  ^ect  that  on 
the  motion  of  the  prosecution  asking  therefor, 
the  defendant  Interposing  the  objection  that 
the  proofs  of  the  killing  in  the  said  several 
cases  would  vary,  and  not  be  the  same  in 
each,  "the  court,  being  fuUy  advised  in  the 
premises,  doth  find  that  the  said  Indictments 
severally  charge  the  said  Alfred  Packer  with 
one  or  more  acts  or  transactiona  connected 
together,  and  so  charge  him  with  one  or  more 
acta  or  transactions  of  the  same  class  of 
crimes  or  oftenses  which  may  be  properly 
Joined.  •  •  •  It  is  therefore  ordered  that 
the  said  motion  be  sustained,  and  that  the 
said  Indictm^itB  *  *  .*  be  consolidated 
forthwith  for  trial."  Now,  as  there  is  no  bill 
of  exceptions  containing  the  showing  made  by 
the  respective  parties,  and  as  the  evidence 
produced  at  the  trial  is  not  here,  we  must 
conclude  that  the  causes  were  of  that  class 
which  may  properly  be  consolidated,  and  that 
the  evidence  before  the  trial  court  justified  the 
ruling  to  that  effect  Chesnut  v.  People,  21 
Colo.  612,  42  Pac.  656;  Cummins  v.  People, 
4  Colo.  App.  71,  74,  84  Pac.  734. 

4.  The  most  Important  question  In  the  rec- 
ord—indeed, the  only  one,  as  we  have  said, 
which  the  record  entitles  the  defendant  to 
raise— Is  that  the  crimes  charged  In  these 
Indictments  were  barred  by  the  statute  of 
limitations.  His  position  is:  Inasmuch  as 
the  indictments,  filed  in  1883,  on  their  face 
show  that  the  crimes  were  committed  in  1874. 
and  do  not  contain  a  statement  bringing  them 
within  some  one  or  more  of  the  exceptions 
of  that  statute,  they  do  not  charge  any  of- 
fense; and,  further,  that  the  defects  therein, 
being  of  substance,  may  be  taken  advantage 
of  by  demurrer,  motion  to  quash,  motion  in 
arrest  of  judgment  or,  for  the  first  time,  on 
this  review.  Our  statute,  in  substance.  Is  as 
follows:  "No  person  shall  be  prosecuted  for 
any  oftense  denominated  by  the  common  law 
felony  (murder,  arson  and  forgery  excepted) 
unless  the  indictment  for  the  same  shall  be 
found  by  a  grand  jury  within  three  years 
next  after  the  ofCense  shall  have  been  done 
or  committed."  1  MiUs'  Ann.  St  S  1481;  Gen. 
St  1883,  i  975.  In  this  section  there  ate 
three  provisos:  First,  that  nothing  herein 
contained  shall  extend  to  any  person  fleeing 
from  justice;  second,  providing  for  prosecu- 
tions within  a  time  limited  or  fixed  by  some 
other  statute  in  a  particular  case;  third,  ex- 
cepting from  the  general  period  of  prescrip- 
tion the  time  during  which  any  Indictment 
may  have  been  pending,  etc.  Assuming,  as 
we  can  safely  do  for  our  present  purpose, 
though  not  so  deciding,  that  defendant  may 
urge  against  these  Indictments  charging  mur- 
der the  same  objections  that  he  might  It  they 
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specifically  charged  manslangbter  only,  let  as 
examine  into  his  contention.  The  question, 
upon  ■which 'there  is  a  conflict  In  the  authori- 
ties, is  res  nova  with  us,  and  therefore  we 
are  free  to  settle  it  upon  what  seems  to  us 
.  to  be  the  best  reason,  and  In  accordance  with 
the  weight  of  authority.  There  are  cases 
holding,  where  It  appears  from  the  allega- 
tions of  the  indictment  Itself  that  the  act 
attempted  to  be  charged  as  an  offense  is 
barred  by  the  statute  of  limitations,  that 
there  must  be  in  the  same  pleading  appro- 
priate allegations  bringing  the  cause  within 
some  one  of  the  exceptions  of  that  statute, 
or  no  offense  is  charged.  To  this  effect  are 
cited:  State  v.  Victor,  36  La.  Ann.  978,  and 
cases  cited;  Lamkin  v.  People,  94  111.  501; 
Garrison  v.  People,  87  111.  96;  Ohnrch  v.  Peo- 
ple, 10  Dl.  App.  222;  Fulcher  v.  State,  32  Tex. 
Or.  R.  621,  25  S.  W.  625;  Hatwood  v.  State, 
18  Ind.  492;  U.  S.  v.  Watklns,  3  Oranch,  G. 
C.  441,  Fed.  Oas.  No.  16,649;  McLane  v.  State, 
4  Ga.  335;  People  v.  Miller,  12  Gal.  291,  294; 
Roberts  v.  State,  19  Ala.  526;  Com.  v.  T.  J, 
Meglbben  Go.  (Ky.)  40  S.  W.  694;  State  v. 
Hlnton,  49  La.  Ann.  1354,  22  South.  617;  Com. 
V.  G.  W.  Taylor  Co.  (Ky.)  43  S.  W.  399.  In 
-Lamkin  v.  People,  supra,  the  rule  Is,  perhaps, 
as  concisely  put  as  In  any  of  the  cases,  and 
it  is  thus  expressed:  "It  appearing,  then, 
this  offense  is  a  misdemeanor,  and  the  face 
of  the  indictment  discloeing  that  the  offense 
was  committed  more  than  eighteen  months 
before  the  finding  of  the  indictment  without 
bringing  the  case  within  either  of  the  excep- 
tions under  which  an  indictment  may  be  re- 
turned after  the  expiration  of  that  time,  the 
motion  to  quash  should  have  been  sustained, 
and  the  court  erred  In  overruling  It."  Coun- 
sel for  plaintiff  In  error  say  that  there  are 
two  classes  of  authorities  upon  the  point  un- 
der consideration,  the  first  class  dealing  with 
a  rule  of  pleading  In  criminal  cases  which 
do  not,  and  the  second  class  with  those  that 
do.  Involve  the  statute  .of  limitations.  For 
the  sake  of  the  argument  they  concede  the 
correctness  of  the  rule  contended  for  by  the 
attorney  general  when  confined  to  the  first 
class,  but  deny  its  applicability  to  the  second. 
It  is  said  that  in  cases  of  the  first  class  the 
rule  proceeds  upon  the  ground  that,  a  stat- 
ute having  created  an  offense,  the  state  has 
thereby  reserved  to  Itself  the  absolute  right 
to  prosecute  for  Its  commission.  If,  howev- 
er, the  enacting  clause  of  the  statute  makes 
the  right  exceptional,  and  not  complete,  then 
the  exception  must  be  negatived  In  an  indict- 
ment charging  the  statutory  offense;  but,  If 
the  exception  is  In  a  distinct  proviso  of  the 
enacting  clause,  or  contained  In  a  subsequent 
clause  or  section,  It  is  the  duty  of  the  de- 
fendant to  set  up  the  defense,  and  not  of 
the  state,  in  an  indictment,  to  negative  It 
The  argument  then  proceeds  by  stating  that 
the  statute  of  limitations  is  to  be  considered 
alone  as  a  legislative  enactment  without  re- 
spect to  the  statute  creating  the  offense.  The 
enacting  clause  of  the  statute  of  limitations 


creates  no  offense,  bat  deprives  the  state  of 
the  right  It  otherwise  would  have  to  prose- 
cute after  three  years  have  elapsed,  and  gives 
to  the  citizen  absolute  Immunity  from  prose- 
cution thereafter,  subject  only  to  certain  con- 
tingencies when  prosecutions  may  be  had. 
To  apply  to  the  second  class  the  rule  of  plead- 
ing to  which  the  first  class  is  subject,  is  said 
to  be  Illogical,  and  the  only  reasonable  rule 
requires  the  state  in  Its  charge  to  negative 
the  exception  In  order  to  show  Its  right  to 
prosecute.  The  foregoing  Is  counsel's  deduc- 
tion from  the  authorities  which  they  cite, 
and  while  the  cases  may  not,  in  so  many 
words,  state  the  rule  or  the  argoment  as  we 
find  it  in  the  briefs,  there  is  some  support 
to  be  found  from  coimsel's  position.  The  at- 
torney general,  on  the  contrary,  broadly  con- 
tends that,  If  the  defendant  dc^res  to  take 
advantage  of  the  statute  of  limitations,  it  is 
a  matter  of  defense  to  be  specially  pleaded, 
or  raised  at  the  trial  under  the  evidence  un- 
der a  plea  of  not  guilty,  and  that  the  stat- 
ute is  not  to  be  negatived  by  the  people  in 
the  indictment  In  support  of  his  contention 
are  cited:  TI.  S.  v.  Cook,  17  Wall.  168; 
Thompson  v.  State,  54  Miss.  740;  1  Blsh.  Cr. 
Proc.  §§  409,  638,  and  cases  dted;  State  v. 
Howard,  15  Rich.  Law,  274;  In  re  Davison, 
21  Fed.  618;  1  Blsh.  DIr.  &  Forms,  §  1046,  and 
note;  People  t.  Van  Santvoord,  9  Cow.  §  665, 
660;  Harding  v.  Peoj^e,  10  Colo.  387,  15  Pac. 
727.  The  leading  case  is  U.  S.  v.  Cook,  su- 
pra, and  the  opinion  by  Mr.  Justice  Clifford 
reviews  the  authorities,  and  comments  at 
length  upon  some  of  those  cited  by  the  de- 
fendant We  are  satisfied  with  the  conclu- 
sion reached  by  that  tribunal,  and,  as  that 
case  involves  the  precise  question  here,  we 
content  ourselves  with  quoting  liberally  from 
it  The  rule  is  thus  stated:  "Where  a  stat- 
ute defining  an  offense  contains  an  exception 
in  the  enacting  clause  of  the  statute  which 
is  80  Incorporated  with  the  language  defining 
the  offense  that  the  ingredients  of  the  offense 
cannot  be  accurately  and  clearly  described  If 
the  exception  Is  omitted,  the  rules  of  good 
pleading  require  that  an  indictment  founded 
upon  the  statute  must  allege  enough  to  show 
that  the  accused  Is  not  within  the  exception; 
but.  If  the  language  of  the  section  defining 
the  offense  is  so  entirely  separable  from  the 
exception  that  the  ingredients  constituting 
the  offense  may  be  accurately  and  clearly 
defined  without  any  reference  to  the  excep- 
tion, the  pleader  may  safely  omit  any  such 
reference,  as  the  matter  contained  In  the  ex- 
ception is  matter  of  defense,  and  must  be 
shown  by  the  accused.  •  •  *  Where  the 
exception  Itself  is  incorporated  in  the  general 
clause,  ♦  •  *  then  It  Is  correct  to  say, 
whether  speaking  of  a  statute  or  private  con- 
tract, that  unless  the  exception  In  the  gen- 
eral clause  is  negatived  In  pleading  the 
clause,  no  offense,  or  no  cause  of  action,  will 
appear  in  the  Indictment  or  declaration  when 
compared  with  the  statute  or  contract;  but 
when  the  exception  or  proviso  is  in  a  sub- 
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sequent  substantive  clanse,  the  case  contem- 
plated In  the  enacting  or  general  clause  may 
be  fully  stated  without  uegatlYlng  the  excep- 
tion or  proviso,  as  a  prima  facie  case  Is  stated, 
and  It  is  for  the  party  for  whom  matter  of 
excuse  Is  furnished  by  the  statute  or  con- 
tract to  bring  It  forward  In  his  defense." 
And  then  the  learned  Justice,  in  applying  the 
principle  contained  In  the  rule  to  the  case  be- 
fore the  court  Involving  the  statute  of  Umita- 
tlons,  which  defendant  there  sought  to  in- 
terpose by  demurrer,  thus  proceeds:  "Ap- 
ply those  rules  to  the  case  before  the  court, 
and  all  difficulty  is  removed  In  answering  the 
questions  for  decision.  Neither  an  exception 
nor  a  proviso  of  any  kind  Is  contained  In  the 
act  of  congress  defining  the  offense,  and 
every  Ingredient  of  the  oCtense  therein  de- 
fined la  accvurately  and  clearly  described  in 
the  Indictment.  Nothing  different  is  pre- 
tended by  the  defendant,  but  the  contention 
Is  that  the  demurrer  does  not  admit  the  force 
and  effect  of  these  allegations,  because  an- 
other act  of  congress  provides  that  no  person 
■hall,  be  prosecuted,  tried,  or  convicted  of  the 
offense  unless  the  indictment  for  the  same 
shall  be  found  within  two  years  from  the 
time  of  committing  the  offense.  *  *  *  It 
dearly  follows  that  the  demurrer  ought  not 
to  be  sustained  in  this  case,  as  the  statute  of 
limitations  in  question  contains  an  exception; 
and  It  may  be  that  the  prosecutor,  If  the  de- 
fendant is  put  to  trial  imder  the  general  is- 
sue, will  be  able  to  Introduce  evidence  to 
show  that  he  (the  defendant)  is  within  that 
exception.  *  *  •  Accused  persons  may 
avail  themselves  of  the  statute  of  limitations 
by  special  plea,  or  by  evidence  under  the  gen- 
eral issue;  but  courts  of  justice,  if  the  stat- 
ute contains  excepti(ms,  will  not  quash  an 
Indictment  because  it  appears  upon  its  face 
that  It  was  not  fotmd  within  the  period  pre- 
scribed in  the  limitation,  as  such  a  proceeding 
would  deprive  the  prosecutor  of  the  right  to 
reply  or  give  evidence,  as  the  case  may  be, 
that  the  defendant  fled  from  Justice,  and  was 
within  the  exception.  Nor  is  it  admitted  that 
any  different  rule  would  apply  in  the  case 
even  If  the  statute  of  limitations  did  not 
contain  any  exception,  as  time  is  not  of  the 
essence  of.  the  offense;  and  also  for  the  rea- 
son that  the  effect  of  the  demurrer,  if  sus- 
tained, would  be  to  preclude  the  prosecutor 
from  giving  evidence,  as  he  would  have  a 
right  to  do,  nnder  the  general  issue,  to  show 
that  the  offense  was  committed  within  two 
years  next  before  the  Indictment  was  found 
and  filed."  In  Thompson  v.  State,  supra,  the 
rule  is  thus  expressed:  "A  statute  of  limita- 
tions Is  never  part  of  an  offense,  but  always 
a  matter  of  defense;  nor  is  any  allusion  to 
time  contained  In  our  statutes  relative  to 
grand  larceny.  It  will  be  time  enough,  there- 
fore, for  the  district  attorney  to  plead  the  ex- 
ceptions to  the  statute  when  the  statute  It- 
self has  been  pleaded  by  the  accused.  Xo 
soimd  rule  of  pleading  can  require  him,  In 
preferring  the  indictment,  to  anticipate  the 


defense,  and  negative  It  by  setting  forth  tbs 
facts  which  render  it  unavaiUng.  If  the  ac- 
cused pleads  the  statute  specially,  the  repre- 
sentative of  the  state,  by  a  replication,  will 
plead  the  exceptional  facta  which  deprive  the 
defendant  of  its  protection;  or  if  the  defend- 
ant, imder  the  plea  of  not  guilty.  Invokes  the 
protection  of  the  statute  by  proof  and  by  in- 
structions asked,  the  district  attorney  will 
In  the  same  manner  claim  the  benefit  of  the 
exception.  Such  a  mode  of  procedure  Is  tfm- 
pie,  free  from  all  difficulties,  and  can  work 
no  harm  to  the  accused."  The  statute  con- 
strued by  the  supreme  court  of  the  United 
States  was  similar  to  our  own  statute  of  limita- 
tions, In  that  both  contained  exceptions.  The 
distinction  sought  to  be  made  whereby  the 
rule  applies  to  one  so-called  class,  and  not 
to  another,  is  not,  to  our  minds,  a  valid  or 
substantial  one.  To  the  contention  of  coun- 
sel for  plaintiff  in  error  in  that  behalf  the 
foregoing  extracts  are  a  complete  ans'wer, 
and  the  rule  therein  laid  down  commends  It- 
self to  US  as  based  upon  the  better  reasoning. 
In  conclusion  we  say  that,  as  the  evidence 
before  the  Jury  is  not  brought  up,  for  aught 
that  appears  there  may  have  been  a  showing 
by  the  people  that  the  causes  came  within, 
one  or  more  of  the  exceptions  of  the  statute 
of  Umitatlona,  in  that  defendant  was  a  fugi- 
tive from  Justice,  or  that  prior  indictments 
had  arrested  the  running  of  the  statute.  The 
record  falls  to  show  any  error,  and  the  Judg- 
ment below  should  be  affirmed,  and  It  Is  so 
ordered.    Affirmed. 


(IS  Mont.  121) 

STATE  ex  reL  LAMBERT  t.  COAD.  County 

Clerk. 
(Supreme  Court  of  Montana.     July  12,  18990 

MANDAMUS— APPLICATION— COUNTY  BOARD- 
CONTRACT— LOWEST  BIDDER. 

1.  If  it  is  necessary  that  two  justices  of  the 
supreme  court  should  concur  in  the  imuance  oi  s 
writ  of  mandamus,  .where  the  application  is 
made  to  two  ju.stices,  and  the  order  directing  the 
clerk  to  issue  the  writ  is  signed  by  only  one  of 
them,  the  other  concurring,  the  writ  is  properly 
issued. 

2.  Sess.  I>aw8  1897,  p.  4S,  t  12,  provided  that 
tlie  commissioners  of  B.  coimty  should  contract 
with  the  lowest  responsible  bidders  for  tran- 
scribing and  indexing  certain  records.  The 
board,  without  advertising  for  bids,  or  any  no- 
tice of  its  intention  to  let  a  contract,  entered  in- 
to an  agreement  with  relators,  whereby  they 
agreed  to  do  the  indexing  at  a  stipulated  wags 
per  month.    Btld,  that  the  contract  was  void. 

Appeal  from  district  court,  Broadwater 
county;  F.  K.  Armstrong,  Judge. 

Application  for  a  writ  of  mandamna  by 
George  Lambert  against  B.  S.  Coad,  as  derk 
and  recorder  of  Broadwater  county.  From 
a  Judgment  granting  a  peremptory  writ,  re- 
spondent appealed.    Reversed. 

Application  for  a  writ  of  mandamus  to 
compel  the  defendant,  as  clerk  and  recorder 
of  Broadwater  county,  to  permit  relator  to 
have  access  to  the  public  records  of  said 
county  for  the  purpose  of  indexing  the  same;. 
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Tbe  material  allegratlons  of  the  affidavit  are: 
That  relator  Is  engaged  In  the  business  and 
work,  as  hereinafter  set  forth,  of  Indexing 
certain  of  the  public  records  of  the  property 
In  said  county  of  Broadwater.  That  B.  S. 
Coad,  the  defendant,  Is,  and  at  all  times 
hereinafter  mentioned  was,  the  clerk  and  re- 
corder of  said  county  of  Broadwater,  duly 
elected,  qnallflcd,  and  acting,  and  that  It  Is 
his' duty,  as  such  offlcier,  nnder  the  laws  of 
this  state,  to  have  the  custody  of  the  public 
records  of  the  property  lying  In  said  county, 
and  to  grant  access  to  such  records,  imder 
reasonable  restrictions,  to  all  persons  au- 
thorized pursnant  to  law  to  perform  public 
service  or  duties  which  require  such  access 
to  be  had.  That  by  section  12  of  an  act 
passed  by  the  fifth  leglslatire  assembly,  ap- 
proved February  tt,  18»7,  creating  the  coun- 
ty of  Broadwater,  and  providing  for  its  or- 
ganization and  government,  the  board  of 
commissioners  thereof  were  empowered,  and 
it  was  made  their  duty,  to  let  a  contract  for 
the  Indexing  of  the  records  of  the  property 
lying  In  said  county  that  were  In  said  act 
required  to  be  transcribed  from  the  original 
records  thereof.  That  on  the  3d  day  of  Jan- 
uary, 1899,  the  said  board,  finding  that  those 
engaged  in  tl^e  work  of  indexing  said  records 
were  unduly  and  unseasonably  prolonging 
the  work,  and  said  employes  being  hired  by 
the  month,  called  a  special  session  of  the 
board  to  meet  on  the  11th  day  of  January, 
1899,  for  ae  purpose  of  discharging  the  em- 
ployes then  engaged  In  indexing  the  records, 
and  employing  affiant  and  one  O.  R.  Mc- 
Donald to  do  the  work  In  their  stead,  they 
being  the  lowest  responsible  bidders.  That 
said  meeting  was  also  called  for  the  transac- 
tion of  any  other  business  that  might  come 
before  the  board.  That  the  call  for  the 
meeting  was  published  in  the  Townsend 
Star,  a  newspaper  of  general  circulation  In 
the  county  of  Broadwater,  for  five  days  pre- 
ceding the  11th  day  of  January.  That  on 
that  day  the  said  board,  by  the  authority  of 
said  section  12  of  the  act  creating  Broad- 
water county,  contracted  with  the  relator 
and  the  said  McDonald  for  the  doing  of  the 
indexing  aforesaid  yet  remaining  undone. 
That  said  action  of  the  board  was  evidenced 
by  a  resolution  of  the  board  passed  on  that 
day,  as  follows:  "In  accordance  with  the 
provisions  prescribed  In  the  order  which 
calls  for  the  special  session,  it  is  ordered 
that  Mr.  Combs,  Mr.  Long,  and  Mr.  Depew, 
now  engaged  in  Indexing  the  county  records, 
be  discharged  this  afternoon,  and  the  clerk 
Is  Instructed  to  settle  the  balance  of  wages 
due  them  by  issuing  warrants  for  the  same. 
Also  that  Gteorge  Lambert  is  engaged  as  In- 
dexer,  and  (i.  R.  McDonald  as  assistant  In- 
dexer,  to  do  the  remainder  of  the  county  in- 
dexing, unless  otherwise  ordered  by  the 
board.  George  Lambert's  wages  is  fixed  at 
fipO  per  month,  and  G.  R.  McDonald's  at 
$80  j)er  month.  The  clerk  Is  Instructed  to 
allow  George  Lambert  and  G.  R.  McDonald 


free  access  to  all  books  necessary  to  the  per- 
formance of  their  dudes.  Said  new  em- 
ployes are  to  take  up  their  work  on  Thurs- 
day, the  12th  Inst,  and  conduct  such  work 
In  the  office  of  the  county  clerk."  That 
thereupon  the  relator  and  the  said  McDon- 
ald accepted  the  terms  of  said  resolution, 
and  on  the  12th  day  of  January,  1899,  pur- 
suant to  their  engagement  under  the  same, 
applied  to  defendant  as  clerk  and  recorder 
aforesaid,  for  access  to  the  records  of  said 
county  of  Broadwater  for  the  purpose  of  do- 
ing said  indexing.  That  said  defendant 
disregarding  his  duties  in  the  premises,  then 
and  there  refused,  and  has  ever  since  re- 
fused, to  permit  relator  to  have  access  to 
said  records  for  the  purposes,  named  in  the 
resolution,  thereby  depriving  relator  of  his 
rights  In  the  premises,  and  preventing  him 
from  the  performance  of  his  engagement  to 
bis  damage  In  the  sum  of  $1,000;  and  that 
relator  has  no  other  plain,  speedy,  and  ade- 
quate remedy  at  law  for  the  redress  of  the 
injury  thus  done  him  by  defendant  Tlie 
affidavit  closes  with  a  prayer  that  an  alter- 
native writ  of  mandate  issue  commanding 
B.  S.  Goad,  defendant  to  allow  relator  ac- 
cess to  the  records  of  Broadwater  county  for 
the  purpose  of  indexing  the  same,  or  to  show 
cause  why  he  should  not  do  so.  On  Febru- 
ary 7,  1899,  on  application  to  two  of  the  jus- 
tices of  this  court  the  clerk  of  the  court  was 
directed  to  issue  the  alternative  writ  but 
to  make  the  same  returnable  before  the  Hon- 
orable Frank  K.  Armstrong,  Judge  of  the 
Ninth  Judicial  district  at  such  time  and 
place  as  he  might  fix  for  the  hearing.  The 
Honorable  F.  K.  Armstrong  fixed  the  time 
for  the  hearing  ot  the  same,  and  made  It  re- 
turnable before  him  at  the  city  of  Bozeman, 
Mont,  on  the  18th  day  of  February,  1899, 
at  the  hour  of  10  In  the  forenoon.  There- 
after, on  the  13th  day  of  February,  1899,  the 
defendant  entered  his  appearance  to  said 
writ  and  filed  a  motion  to  quash  the  same, 
alleging  as  grounds  for  his  motion,  among 
other  things,  which  are  not  material  to  no- 
tice: (1)  That  the  writ  was  not  Issued  by 
the  supreme  court  or  a  majority  of  the  Jus- 
tices thereof,  as  provided  by  law,  but  by  a 
single  Justice  thereof;  and  (2)  that  relator's 
affidavit  fails  to  state  facts  sufficient  to  en- 
title him  to  a  writ  of  mandate.  On  the  18th 
day  of  February  this  motion  was  heard  by 
the  said  Judge,  and  overruled.  The  defend- 
ant was  then  given  until  the  23d  day  of 
February,  1899,  to  file  his  answer,  which 
was  done  on  the  2lBt  day  of  that  month.  De- 
fendant therein  denies  all  of  the  material 
allegations  set  forth  in  the  affidavit  and 
then  sets  up  various  matters  by  way  of  af- 
firmative defense,  which  we  shall  not  notice 
beyond  stating  that  upon  the  hearing  had 
before  said  Judge  at  chambers  on  the  13th 
day  of  March,  1899,  they  were,  on  motion, 
stricken  out  At  the  same  time  the  said 
Judge  proceeded  to  hear  the  proofs,  and  aft- 
er such  hearing,  entered  Judgment  that  a. 
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peremptory  writ  of  mandate  Issue,  directed 
to  the  defendant,  commanding  him  to  "al- 
low the  relator  herein,  George  Lambert,  and 
G.  R.  McDonald,  to  have  access  at  reasona- 
ble hours  to  the  public  records  of  said  Broad- 
water county  for  the  purpose  of  Indexing 
ttie  same,"  and  adjudging  defendant  to  pay 
the  costs  of  this  proceeding.  From  this 
judgment  defendant  has  prosecuted  his  ap- 
peal to  this  court. 

E.  H.  Goodman  and  Sanders  &  Sanders,  for 
appellant.  J.  E.  Kanouae  and  £.  A.  Carleton, 
for  respondent. 

BRANTLY,  C.  J.  (after  stating  the  facts). 
1.  Counsel  for  appellant  seriously  urge  in  their 
brief  that  the  motion  to  quash  the  writ  should 
have  been  sustained  on  the  first  ground  laid 
therein.  They  insist  that  the  conclusion 
reached  by  this  court  In  State  v.  Board  of 
Canvassers  of  Oboteau  Co.,  13  Mont.  2d,  31 
Pac.  879,  that  an  alternative  writ  of  man- 
date may  be  Issued  by  any  one  of  the  jus- 
tices of  the  supreme  court.  Is  not  now  con- 
trolling, for  the  reason  that  the  Code  of  1895 
<Code  Civ.  Proc.  }  1961)  expressly  provides 
that  two  justices  shall  concur  In  issuing  this 
kind  of  writ  This  contention,  however,  is 
made  upon  a  misapprehension  of  the  facts 
touching  the  issuance  of  the  original  writ  in 
this  case.  The  order  of  February  7th,  direct- 
ing the  clerk  of  this  court  to  issue  the  writ, 
was  signed  by  the  chief  justice  only;  but  this 
was  done  after  consultation  with  Mr.  Justice 
Hunt,  and  he  concurred  In  the  order.  It  was 
not  deemed  necessary  that  both  justices 
should  sign  it  It  is  therefore  not  necessary 
to  notice  this  contention  further.  But  we  are 
not  to  be  understood,  from  what  is  here  said, 
as  expressing  any  opinion  as  to  whether  the 
conclusion  reached  In  State  v.  Board  of  Can- 
vassers of  Choteau  Co.,  supra,  is  now  obso- 
lete In  view  of  the  provisions  of  the  section 
of  the  Code  just  mentioned.  This  question  is 
left  for  future  consideration,  when  it  prop- 
erly arises. 

2.  The  second  ground  of  the  motion  brings 
in  question  the  power  of  the  board  of  com- 
missioners of  Broadwater  county  under  the 
act  of  the  legislative  assembly  creating  that 
county  and  providing  for  its  government 
The  territory  erected  Intdhis  county  consist- 
ed of  portions  of  Jefferson  and  Meagher  coun- 
ties. The  act,  after  creating  the  new  coun- 
ty, and  providing  for  its  government  until  the 
next  general  election,  provides  for  the  tran- 
scribing and  indexing  of  the  records  of  prop- 
erty within  its  limits,  as  follows:  "The  coun- 
ty commissioners  of  said  county  of  Broad- 
water are  empowered  and  it  is  hereby  made 
their  duty  to  contract  with  the  lowest  respon- 
sible bidder  for  transcribing  and  indexing  all 
records  of  property  lying  and  being  within 
the  limits  of  the  county  of  Broadwater,  which 
transcripts  when  compiled  shall  be  compared 
with  the  original  records  by  the  county  derb 
•  of  the  county  from  whence  they  are  respec- 


tively taken,  and  when  correct  shall  be  by 
him  so  certified  under  his  official  seal,  and 
thereafter  the  records  so  transcribed  and  cer- 
tified to  shall  be  received  and  admitted  in 
evidence  in  all  courts  of  law  in  this  state, 
and  be  in  all  respects  entitled  to  like  faith 
and. credit  as  said  original  records.  The  coim- 
ty  clerks  of  Jefferson  and  Meagher  counties 
shall  receive  for  their  services  In  comparing 
and  certifying  to  the  correctness  of  the  cop- 
ies of  said  records  six  ($6.00)  dollars  per  day, 
respectively,  while  engaged  in  said  labor, 
which  amounts  shall  be  paid  by  the  county 
of  Broadwater  on  the  completion  thereof." 
Sess.  Laws  1897,  p.  48,  §  12.  We  observe  that 
the  object  of  this  section  is  to  secure  to  the 
new  county  complete  records  of  the  instru- 
ments in  any  way  aftecting  the  title  of  prop- 
erty lying  within  its  limits  by  means  of  au- 
thenticated copies  from  the  original  records 
of  Jefferson  and  Meagher  counties.  It  spe- 
cifically provides  that  it  is  the  duty  of  the 
commissioners  to  have  these  records  tran- 
scribed and  indexed.  It  leaves  them  no  op- 
tion in  the  matter.  It  provides  how  they  shall 
be  obtained,  and  the  mode  of  their  authenti- 
cation. The  design  was  thus  to  serve  the 
convenience  of  citizens  in  the  examination  of 
titles,  and  la  the  production  of  evidence  in 
their  local  courts.  In  order  that  the  work 
might  be  done  as  cheaply  as  possible,  it  was 
made  the  duty  of  the  board  to  let  the  whole 
matter  of  transcribing  and  Indexing  to  the 
lowest  responsible  bidder.  It  was  desired 
that  the  county  should  have  the  benefit  of 
competition  among  those  bidding  for  the  work, 
and  the  fact  that  competition  is  provided  for 
Implies  that  the  letting  of  the  contract  should 
be  so  conducted  by  the  board  that  those  car- 
ing to  enter  into  the  competition  should  have 
notice  of  the  time  and  place  the  contract 
would  be  let  Evidently,  also,  it  was  intend- 
ed that  the  price  of  the  work  should  be  a  sum 
fixed  in  the  contract  either  by  naming  a 
lump  sum,  or  by  fixing  a  price  per  folio  and 
entry,  and  that  a  time  should  be  agreed  upon 
on  or  before  or  within  which  the  copied  rec- 
ords would  be  in  the  hands  of  their  own  offi- 
cer for  the  use  of  the  citizens.  The  facts  set 
forth  in  the  affidavit  show  that  the  tran- 
scribed records  were  already  in  the  bands  of 
defendant  and  that  a  contract  was  made  be- 
tween the  board  and  plaintiff  and  G.  R.  Mc- 
Donald on  the  11th  day  of  January,  1899,  by 
which  the  latter  were  to  do  the  Indexing  at 
the  rate  of  $100  and  $80  per  month,  respect- 
ively. In  other  words,  the  board,  by  that 
contract,  hired  these  persons  as  indexer  and 
assistant  Indexer  at  a  fixed  wage  for  such 
time  as  it  would  require  to  do  the  indexing. 
There  was  no  notice  of  the  letting  of  such 
or  any  contract  and  there  was,  therefore, 
no  competition,  such  as  the  provision  of  the 
statute  contemplates.  The  question  present- 
ed here,  then,  Is,  did  the  board.  In  hiring  the 
plaintlfT  nnd  McDonald  to  do  the  indexing, 
pursue  ilieir  authority  under  the  statute,  and 
make  a  valid  contract?    Under  our  statute  a 
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county  la  a  body  politic  and  corporate,  and 
has  auch  powers  as  are  conferred  by  the 
Code  and  special  statutes.  Pol.  Code,  f  4190. 
Its  powers  are  exercised  tbrougb  a  board  of 
commissioners,  and  this  board  has  Jurisdic- 
tion and  power,  under  such  limitations  and 
restrictions  as  are  provided  by  law.  Id.  { 
4230.  A  county  is  not  in  a  strict  sense,  a 
municipal  corporation.  In  the  sense,  how- 
ever, ttiat  its  board  of  commissioners  has  no 
power  other  than  is  derivable  expressly  or  by 
necessary  implication  from  the  provisions  of 
the  statute  defining  their  powers,  it  comes 
within  the  rules  and  principles  of  law  applica- 
ble to  such  corporations.  In  either  case  the 
executive  body  of  the  municipality  must  pur- 
sue the  authority  vested  in  it  by  statute.  It 
Is  the  general  rule  that,  when  the  authori- 
ties of  a  municipality  are  required  by  statute 
to  let  contracts  to  the  lowest  bidder,  a  con- 
tract not  so  awarded  is  Illegal.  Tied.  Mun. 
Corp.  S  172.  Bids  need  not  be  called  for  un- 
less the  statute  requires  it;  but  if  notice, 
advertising,  and  similar  preliminaries  are  re- 
quired, a  contract  entered  into  without  atten- 
tion to  these  preliminaries  will  be  held  in- 
valid. Id.;  Zottmanv.  City  and  County  of  San 
Francisco,  20  CaL  97;.  Pavement  Co.  v.  Paint- 
er, 35  Cal.  699;  Maxwell  v.  Board,  53  OaL 
389;  Carter  v.  Kalloch,  56  Cal.  335;  Mappa 
V.  City  Council,  61  Cal.  308;  Brady  v.  Mayor, 
etc.,  20  N.  Y.  312;  McDonald  v.  Mayor,  etc, 
68  N.  Y.  23;  Dickinson  v.  City  of  Poughlceep- 
sie,  75  N.  Y.  65;  In  re  Manhattan  R.  Co.,  102 
N.  Y.  301,  6  N.  B.  690;  People  v.  Gleason, 
121  N.  Y.  631.  25  N.  B.  4;  Board  v.  Gillies, 
138  Ind.  667,  38  N.  B.  40.  The  same  rule  ap- 
plies to  the  letting  of  contracts  on  l)ehalf  of 
the  state;  and,  before  a  contract  can  become 
valid  and  binding  upon  the  state,  the  statu- 
tory formalities  must  be  complied  with. 
State  V.  ComeU  (Neb.)  71  N.  W.  961;  Dement 
V.  Bokker,  126  DI.  174,  19  N.  B.  33.  In  the 
latter  case  the  court  say:  "Letting  by  con- 
tract to  'the  lowest  responsible  bidder*  neces- 
sarily implies  equal  opportunity  and  freedom 
In  all  whose  interests  or  Inclinations  might 
thus  impel  them  to  compete  at  the  bidding. 
No  one  may  be  compelled  to  bid  at  auch  a 
letting,  but  there  must  be  entire  fairness  and 
freedom  in  competition.  •  •  •  The  mani- 
fest purpose  in  requiring  the  contract  to  be 
let  to  'the  lowest  responsible  bidder*  is  to  pro- 
tect the  state  against  Imposition  and  extor- 
tion." In  State  v.  Cornell,  supra.  It  was  also 
held  that  where  the  statute  provided  that  one 
part  of  the  state  printing  should  be  let  In  one 
contract,  and  then  proceeded  to  designate  sev- 
eral other  classes  of  work,  each  of  which  It 
directed  to  be  let  in  another  contract,  it  was 
not  within  the  power  of  tiie  printing  board  to 
sever  any  of  the  classes,  and  let  the  work  to 
separate  bidders.  The  action  on  the  part 
of  the  board  in  severing  the  work  and  letting 
it  to  different  bidders  was  no  more  than  an 
attempt  to  award  the  contract  in  a  manner 
not  allowed  by  law.  In  the  case  at  bar  the 
commissioners  were  not  only  not  guided  by 


the  provisions  of  the  statute,  but  they  disre- 
garded its  plain  provisions  and  requirements, 
both  in  falling  to  let  the  contract  to  the  low- 
est bidder  and  in  severing  the  work  to  be 
done  and  letting  it  under  separate  contracts 
to  different  parties.  The  county  thus  fails  to 
get  the  benefit  of  the  competition  provided  for 
in  the  statute,  and  the  purpose  of  this  provi- 
sion Is  defeated.  The  allegation  In  the  affi- 
davit that  the  piaintifT  and  McDonald  were 
the  lowest  responsible  bidders  imports  noth- 
ing, in  view  of  the  other  facts  stated,  from 
which  It  appears  that  they  were  hired  at  a 
fixed  rate  of  wages  per  month. 

Nor  do  we  think  the  defendant  Is  preclud- 
ed from  asserting  the  Illegality  of  the  action 
of  the  board  in  defense  of  his  action  in  refus- 
ing plaintiff  access  to  the  records  for  the  pur- 
pose of  indexing  them.  The  board's  action  in 
letting  the  contract  was  simply  void  for  want 
of  compliance  with  the  law.  Under  the  au- 
thorities cited,  the  execution  of  such  a  con- 
tract, or  payment  for  work  done  under  It, 
will  be  enjoined  at  the  instance  of  a  taxpay- 
er, and,  when  mandamus  is  resorted  to  -to 
compel  recognition  of  It  by  the  auditing  offi- 
cer whose  duty  It  is  to  audit  the  accounts  of 
the  municipality  and  pay  them,  no  relief  win 
be  granted.  The  court  below  should  have 
sustained  the  motion  to  quash  on  this  ground, 
and  dismissed  the  application. 

In  reaching  the  conclusions  we  have  in  this 
case  we  have  not  overlooked  the  general 
statute  touching  the  transcribing  of  records 
for  new  counties  when  created  by  the  le^s- 
lature  (Pol.  Code,  t§  4166^172,  Inclusive); 
nor  have  we  overlooked  the  provision  of  our 
constitution  (article  5,  t  26)  prohibiting  spe- 
cial or  local  legislation.  No  question  has  been 
raised  here  as  to  the  validity  of  section  12, 
supra,  upon  which  this  application  is  based. 
Neither  the  general  provisions  touching  the 
transcribing  of  records  cited,  supra,  nor  arti- 
cle 5,  §  26,  of  the  constitution,  have  been  re- 
ferred to  either  In  brief  or  argument  by  coun- 
sel on  either  side.  Indeed,  the  relator.  In 
founding  his  claim  upon  section  12,  supra, 
asserts  Its  validity,  and  we  have  not  felt  war- 
ranted, under  these  circumstances,  in  going 
Into  an  investigation  of  its  con8titutl<HiaUty. 
The  judgment  of  the  court  below  in  directing 
the  peremptory  writ  to  Issue  will  be  reversed, 
and  the  cause  will  be  remanded,  with  direc- 
tions to  dismiss  the  application.  Reversed 
and  remanded. 

HUNT  and  PIGOTT,  JJ.,  concur. 


(23  Mont.  171) 

STATE  ex  rel.  COAD  v.  JUDGE  OP  NINTH 

JUDICIAL  DISTRICn?  COURT. 
(Supreme  Court  of  Montana.     July  24,  1899.) 

MANDAMUS— VIOLATION  OP  WRIT— CON- 
TEMPT. 
Where  a  court  has  jurisdiction  of  an  ap- 
plication for  mandamus,  and  authority  to  deter- 
mine all  questions  presented  by  the  application, 
the  fact  mat  it  granted  the  relator  more  corn- 
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prehensivG  relief  than  was  warranted  by  the  ap- 
plication is  not  a  defense  in  contempt  proceed- 
ings for  failure  to  obey  the  mandate, — at  least, 
BO  far  as  it  related  to  matters  contemplated  by 
the  application. 

Certiorari,  on  the  relation  of  B.  S.  Coad,  to 
review  a  Judgment  of  the  judge  of  the  Ninth 
Judicial  district  adjudging  relator  guilty  of 
contempt    Affirmed. 

Sanders  &  Sanders  and  E.  H.  Goodman,  for 
petitioner.  J.  E.  Kanouse  and  E.  A.  Caiieton, 
for  defendant 

PER  CURIAM.  Original  application  for  a 
writ  of  certiorari  to  annul  a  Judgment  im- 
posing a  fine  and  costs  upon  the  relator  for 
failure  to  obey  a  peremptory  writ  of  man- 
damus, and  directing  his  imprisonment  until 
he  should  obey  the  writ.  The  writ  of  man- 
damus was  issued  in  the  case  of  State  ex  rel. 
Lambert  t.  Coad.  23  Mont  — ,  57  Pac.  1092. 
In  the  statement  preceding  the  opinion  in  that 
case  will  be  found  a  history  of  the  proceed- 
ings down  to  the  entering  of  the  Judgment  on 
March  13,  18J)9.  The  Judgment  therein  di- 
rected the  peremptory  writ  to  issue,  command- 
ing B.  S.  Coad,  the  relator,  as  cleric  of  Broad- 
water cotmty,  to  "allow  the  relator  herein, 
George  Lambert,  and  O.  R.  McDonald  to  have 
access  at  all  reasonable  hours  to  the  public 
records  of  said  Broadwater  county,  for  the 
purpose  of  Indexing  the  same."  From  the 
proceedings  certified  to  us  herein  it  appears 
that  the  writ  was  issued  In  accordance  with 
this  Judgment  and  thereafter,  upon  April  21, 
served  upon  B.  S.  Coad  by  the  sherift  of 
Broadwater  county.  Lambert  thereupon  pro- 
ceeded to  the  ofi&ce  of  Coad,  and  demanded  of 
him  access  to  the  public  records  of  the  coun- 
ty, such  as  would  be  necessary  to  enable  him 
to  proceed  with  the  Indexing  of  the  transcrib- 
ed records  pursuant  to  his  contract  entered 
into  with  the  board  of  commissioners  on  Jan- 
uary 11,  1899.  This  right  of  access  to  the 
records  was  permitted  by  Coad,  but  the  right 
to  make  entries  in  the  index  books,  thereto- 
fore bought  by  the  board  and  used  for  the 
purpose  of  Indexing  the  transcribed  records, 
was  refused.  Lambert  was  Informed  by  Coad 
that  he  conid  do  all  the  indexing  he  desired 
to  do,  but  that  he  must  not  make  any  entry 
nor  do  any  writing  in  any  of  the  books  be- 
longing to  the  office.  On  April  26th  these 
facts  were  made  to  appear  to  the  Hmorable 
P.  K.  Armstrong,  Judge  of  that  district  by 
the  affidavit  of  Lambert.  This  affidavit  sets 
forth  particularly  the  history  of  the  proceed- 
ings which  resulted  in  the  Judgment  directing 
the  peremptory  writ  of  mandate  to  issue,  and 
the  action  of  Coad  under  the  mandate  of  the 
writ.  Thereupon  an  order  was  made  by  the 
said  Judge  requiring  Coad  to  appear  before 
him  at  Bozeman,  Gallatin  county,  aa  May  3d, 
and  to  show  cause  why  he  should  not  be  pun- 
ished for  disobeying  the  writ.  Coad  at  the 
hearing  filed  his  affidavit  setting  forth  that 
he  had  complied  with  the  command  of  the 
writ  In  olher  respects^  but  that  he  had  re- 


fused Lambert  permission  to  write  or  make 
entries  in  any  of  the  index  books  in  his  ens- 
tody  and  control  as  the  clerk  of  the  county,  as 
In  the  faithful  performance  of  his  duty  as 
sucb  officer  he  was  bound  to  do.  Coad  was 
thereupon  found  gullty>  of  willful  disobedience 
to  the  command  of  the  writ  and  sentenced  to 
pay  a  fine  of  $5,  with  costs  of  the  proceed- 
liig,  and  committed  to  the  county  Jail  of 
Broadwater  county  until  he  should  obey  the 
writ  By  reference  to  State  ex  rel.  Lambert 
V.  Goad,  It  will  be  observed  that  the  original 
application  for  the  writ  of  mandamus  was  by 
Lambert  In  his  own  behalf.  The  extent  of 
the  relief  sought  by  him  was  access  to  the 
public  records  of  Broadwater  county  for  the 
purpose  of  indexing  that  portion  of  the  trans- 
scribed  records  still  remaining  to  be  done. 
The  relief  granted  by  the  writ  was  beyond 
that  contemplated  by  the  application  in  two 
particulars,  viz.:  In  commanding  Coad,  as 
clerk,  to  allow  McDonald,  as  well  as  Lambert 
access  to  the  records,  and  In  commanding  him 
to  allow  McDonald  and  Lambert  to  Index 
these  records  generally;  not  expressly  limit- 
ing them  to  the  exercise  of  their  rights  Under 
their  contract  to  Index  the  transcribed  records 
not  yet  indexed.  No  complaint  ifl  made  that 
the  Judgment  was  in  excess  of  Jurisdiction  be- 
cause It  Included  McDonald  as  well  as  Lam- 
bert. This  feature  of  the  Judgment  Is  not 
mentioned  in  the  affidavit  nor  do  counsel  re- 
fer to  It 

The  contention  made  by  counsel  for  relator 
Is  that  the  district  Judge  so  far  exceeded  bis 
Jurisdiction  in  granting  Lambert  the  right 
to  index  the  records  generally,  without  ex- 
pressly limiting  his  rights  to  the  indexing  of 
the  transcribed  records  as  contemplated  by 
the  terms  of  his  contract,  that  the  Judgment 
is  void.  Counsel  also  insist  that  the  district 
Judge  directed  the  relator  to  permit  Lambert 
and  McDonald  to  do  what  It  is  unlawful  for 
him  to  permit  any  one  to  do  in  his  office; 
that  is,  to  take  charge  of  the  records  of  his 
office,  with  liberty  to  do  the  indexing  gen- 
erally. This,  it  Is  Insisted,  was  to  command 
relator,  not  only  to  violate  his  oath  of  office, 
but  also  to  do  what  would  render  htm  liable 
to  prosecution  for  a  felony,  under  section  230 
of  the  Penal  Code,  which  forbids  a  public  of- 
ficer to  mutilate,  deface,  or  alter  any  public 
record  In  lite  custody,  or  to  permit  another 
to  do  80.  On  these  two  gronnds  it  is  claimed 
that  the  Judgment  finding  the  relator  guilty 
of  contempt  should  be  annulled. 

The  district  Judge  had  Jurisdiction  to  try 
and  determine  all  questions  presented  by  the- 
application  for  the  writ  of  mandamus.  It 
cannot  be  denied  that  ff  the  board  of  commis- 
sioners had-  obeyed  the  law,  and  let  the  con- 
tract for  indexing  the  transcribed  records  to- 
the  lowest  bidder,  the  writ  of  mandate  would 
have  been  properly  issued.  Whether  they  did 
so  comply  with  the  law,  and  make  a  valid 
contract  or  whether  the  contract  made  was 
valid  in  the  absHice  of  a  compliance  with  the 
provisions  of  the  statute,  were  questions  with- 
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in  the  JurlBdletlon  of  the  district  Judge.  The 
defendant  was  properly  before  hluj  under  the 
direction  of  the  alternative  writ.  The  Judge 
had  power  to  decide  the  questions  Involved, 
wrong  as  well  as  right.  State  v.  Board  of 
Com'rs  of  RavalU  County,  21  Mont  4(59,  54 
Pac.  939.  The  fact  that  he  did  decide  that 
there  wa«  a  contract  when  there  was  none, 
as  Is  held  In  State  ex  rei.  Lambert  v.  Coad, 
supra,  was  error  on  his  i>art,  but  not  want  of 
jurisdiction.  The  district  judge  therefore  had 
jurisdiction  to  pronounce  the  judgment  in  that 
proceeding,  and  award  the  writ. 

Was  the  district  Judge's  action  void  be- 
cause In  pronouncing  judgment  he  made  it 
more  comprehensive  In  the  particulars  men- 
tioned than  the  appUcatlon  justifledl  The 
language  ot  the  command  of  the  writ  is,  "To 
allow  the  relator  herein,  George  Lambert,  and 
6.  R.  McDonald,  to  have  access  at  all  reason- 
able hours  to  the  public  records  of  said  Broad- 
water county  for  the  purpose  of  indexing  the 
same."  In  so  far  as  McDonald  Is  concerned, 
the  judgment  Is  void.  He  is  not  In  position 
to  claim  any  rights  tmder  It  He  occupies 
the  position  of  a  stranger  to  the  record,  be- 
ing neither  relator  nor  defendant  Freem. 
Judgm.  i  120.  But  it  does  not  follow  that  the 
judgment  was  void  because  it  is  more  com- 
prehensive In  other  respects  than  the  applica- 
tion warranted.  "If  the  court  has  Jurisdle- 
tlon  of  the  action  and  the  parties,  and  is 
competent  to  give  part  of  the  relief  granted, 
its  judgment  so  far  as  within  its  powers.  Is 
valid."  Id.;  Koepke  v.  Dyer,  80  Mich.  311, 
45  N.  W.  143;  Ex  parte  Rowland,  104  U.  S. 
004.  There  is  no  question  but  that  the  Judg- 
ment of  the  district  court  should  have  stated 
particularly  the  act  required  of  the  clerk  of 
Broadwater  county,  but  the  relief  granted 
clearly  included  what  It  was  intended  to  com- 
mand him  to  do,  and  the  record  here  dis- 
closes that  both  he  and  Lambert  clearly  un- 
derstood what  was  required.  The  affidavit  of 
Lambert  filed  in  the  contempt  proceeding,  and 
the  answer  of  Coad  to  the  citation,  clearly 
show  that  the  controversy  was  as  to  the  right 
of  Lambert  to  use  the  index  books  In  the  office 
in  completing  the  Indexing  of  the  transcribed 
records,  and  no  others.  It  was  not  claimed 
by  Lambert  that  he  had  any  right  to  per- 
form any  duty  appertaining  to  the  clerk,  nor 
that  he  had  any  other  right  than  to  make 
entries  In  the  index  books  bought  by  the  com- 
missioners to  be  used  in  the  Indexing  the 
transcribed  records.  Coad  was  not  put  in 
such  i>osltion  by  the  judgment  that  he  would 
have  committed  any  crime  In  permitting  Lam- 
bert to  enjoy  all  the  rights  he  claimed  under 
it  Coad  does  not  dispute  the  right  of  the 
board  to  make  arrangements  to  Index  the 
transcribed  records.  He  simply  disputes  the 
right  of  the  board  to  hire  Lambert  to  make 


entries  in  the  index  books  bought  for  this 
express  purpose;  and  this  upon  the  technical 
ground  that  If  he  should  permit  Lambert  to 
do  so,  It  would  render  him  liable  to  prosecu- 
tion for  a  crime.  The  books  In  controversy, 
so  far  as  can  be  Judged  from  the  record  here, 
were  not  a  part  of  the  records  of  the  county. 
It  appears  that  they  had  never  been  used 
for  any  other  purpose  than  to  index  the  tran- 
scribed records  that  were  still  incomplete. 
Under  the  statute  (Sess.  Laws  1897,  p.  48, 
i  12),  they  would  become  a  part  of  the  pub- 
lic records  only  upon  their  completion  under 
the  contract  let  by  authority  of  the  board. 
The  section  of  the  Penal  Code  (section  230) 
under  which  Coad  claims  he  would  be  liable 
to  prosecution  for  allowing  Lambert  to  make 
entries  In  the  Index  books  has  no  application. 
It  refers  to  mutilating,  defacing,  or  altering 
books,  maps,  and  other  documents  which  are 
matters  of  evidence,  and  has  no  reference  to 
the  making  of  a  correct  index  of  the  con- 
tents of  other  books  In  the  office.  And  we 
apprehend  that  If  a  stranger  should  correctly 
Index  a  paper  or  record  in  the  proper  Ijook. 
either  by  permission  of  the  clerk  or  without 
It  In  either  case  neither  he  nor  the  clerk 
would  be  guilty  of  any  crime.  The  whole 
proceeding  on  the  part  of  the  clerk  reveals  a 
disposition  by  subterfuge  to  avoid  obedience 
to  the  writ  It  would  be  proper  for  him  to 
complain  of  the  Judgment  when  an  attempt 
was  made  to  use  It  to  his  prejudice  in  the 
performance  of  his  official  duties.  Until  then, 
it  does  not  lie  in  his  mouth  to  complain.  It 
was  his  duty  to  obey  the  writ  at  all  hazards, 
i  until  the  judgment  awarding  it  could  be  re- 
'  viewed  and  annulled  on  a];H>cal.  High,  Extr. 
Rem.  H  507,  568;  Kaye  v.  Kean,  18  B.  Mon. 
839;  State  v.  Elklnton,  30  N.  J.  Law,  835; 
'  Merrill,  Maud,  i  302.  Instead  of  doing  this, 
he  refused  to  obey  It  by  Interpreting  the 
judgment  as  too  comprehensive,  and  that  too, 
In  a  particular  entirely  Immaterial,  so  far  as 
he  was  concerned,  while  fully  understanding 
that  he  would  suffer  no  prejudice  by  ob^lng 
it  and  while  no  claim  was  sought  to  be  en- 
forced under  it  but  such  as  was  lawful. 
There  was  no  excuse  for  this  conduct  on  his 
part,  and  the  district  judge  was  clearly  with- 
in the  proper  exercise  of  bis  power  in  punish- 
ing his  disobedience.. 

We  apprehend  that  the  district  Judge  will 
not  now  that  the  Judgment  awarding  the 
writ  of  mandamus  has  been  reversed  and  an- 
nulled, undertake  to  enforce  it  by  imprison- 
ing the  relator;  but  his  action  in  punishing 
the  relator  by  the  imposition  of  a  fine  and 
costs  in  the  contempt  proceeding  was  prop- 
er, and  will  be  affirmed,  and  the  Judgment 
therein  may  be  enforced  to  the  extent  of  re- 
quiring the  fine  and  costs  to  be  paid.  Af- 
firmed. 
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MEMORANDUM  DECISIONS. 


HAMPSON  T.  DTSAKT,  Treasnrer,  et  al. 
(Supreme  Court  of  Arizona.  June  2,  1899.) 
Appeal  from  district  court,  Graham  county; 
Fletcher  M.  Doan,  Judge.  Suit  by  J.  H.  Hamp- 
eon  Bc-ninst  F^ank  Dysart,  treasurer,  and  Ai^ 
thur  Wight,  sheriff,  of  Graham  county.  There 
was  a  decree  for  defendants,  and  plaintiff  ap- 
peals. Affirmed.  Barnes  &  Martin,  for  appel- 
lant. John  McGowan,  Dist  Atty.,  and  Lovell 
&  Satterwhite,  for  appellees. 

PER  CURIAM.  The  appellant,  J.  H.  Hamp- 
■on,  brought  suit  In  the  court  below  against  the 
appellees,  Frsnk  Dysart,  treasurer  and  ex  of- 
ficio tax  collector  of  Graham  county,  and  Arthur 
Wight,  sheriff  and  ex  officio  assessor  of  said 
county,  to  enjoin  the  collection  of  certain  taxes 
alleged  to  haye  been  iUegally  assessed  against 
him  for  the  year  1896,  upon  personal  property. 
This  case  was  submitted  upon  the  same  briefs 
and  abstract,  and  is  conceded  to  InyoWe  the 
same  questions,  as  that  of  Hampson  t.  Adams 
(decided  at  the  present  term)  67  Pac.  621.  For 
the  reasons  giyen  in  the  opinion  In  that  case, 
the  Judgment  here  appealed  from  is  also  affirmed. 


WESTERN  DfV.  BANKING  (X>.  r.  liONQ, 
City  Assessor  and  Tax  Ck)llector.  (Supreme 
Court  of  Arizona.  June  2,  1890.)  Appeal  from 
district  court,  Maricopa  county;  before  .Tustice 
Webster  Street.  Suit  by  the  Western  Inrest- 
ment  Banking  Oranpany  against  A.  A.  Long,  atf 
assessor  and  tax  collector  of  the  city  of  PhtBnix. 
l^ere  was  a  decree  for  defendant,  and  plaintiff' 
appeals.  Reversed.  3.  B.  Woodward,  for  ap- 
pellant    Walter  Bennett,  for  an>ellee. 

SLOAN,  J.  The  record  in  this  case  preoents  a 
question  as  to  the  power  of  the  dty  of  Phoenix 
to  assess  and  tax,  in  the  name  of  a  bank,  its 
■hares  of  stock.  Upon  the  authority  of  Bank  t. 
I^ng  post  decided)  67  Pac.  639,  In  which  we 
held  that  the  act  of  the  legislature,  known  as 
Act  No.  51,  Laws  1897,  authorizing  the  taxation 
of  shares  of  stock  of  banking  institutions  by 
counties,  did  not  apply  to  cities,  and  that  there 
was  no  other  proyision  of  law  anthorlEing  such 
tax,  the  judgment  of  the  court  below  will  be 
rerersed,  with  instructions  to  enter  its  judgment 

S anting  the  relief  prayed  for  in  the  complaint 
AVIS  and  DOAN,  JJ.,  concur. 


CITY  AND  COUNTY  OP  SAN  FRANCIS- 
CO T.  BRODERICK.  Auditor.  (S.  F.  1.519.) 
(Supreme  Court  of  California.  June  21,  1899.) 
In  bank.  Appeal  from  superior  court  city  and 
county  of  San  Francisco.  Action  by  the  aij  and 
county  of  San  Francisco  against  William  Brod- 
erick,  as  auditor  of  said  city  and  county,  to  re- 
strain him  -from  auditing  and  allowing  the  sal- 
air  demand  of  ECarry  Piper,  as  chief  deputy,  in 
the  office  of  the  county  clerk  of  the  city  and 
county  of  San  Francisco.  There  was  a  Judg- 
ment for  petitioner,  and  defendant  appeals.  Af- 
firmed. Oteo.  D.  (Jollins,  for  appellant  H.  T. 
Creeswell  and  W.  I.  Brobeck,  for  respondent 

PER  CURIAM.  This  Is  an  action  to  restrain 
the  auditor  of  the  city  and  county  of  San  Fran- 
dsco  from  auditing  and  allowing  the  salary  de- 
mand of  Harry  Piper,  as  chief  deputy  in  the 
office  of  the  county  clerk  of  the  city  and  county 
of  San  Francisco.  The  auditor's  demurrer  was 
OTcrrnled,    and,    he    declining    to    answer,    the 

grayer  of  the  petitioner  was  granted.    The  office 
ere  in  question  was  created  by  on  act  of  the 
legislatiire   approved   February    14,   1891,    St 


1891,  p.  6.  For  the  rpssons  gtven  In  City  and 
County  of  San  Francisco  v.  Broderlck  (S.  F.  Na 
1,430,  this  day  decided)  67  Pac.  887,  th«  Judg- 
ment appealed  from  Is  affirmed. 

In  re  COURT  COM'BS.  (Supreme  Oonrt  of 
California.  May  12,  1899.)  In  bank.  Older 
appointing  commissioners  pursuant  to  the  act 
of  February  17,  1899. 

PER  CURIAM.  Pursuant  to  the  proylslons 
of  an  act  of  the  legislature  of  February  17.  1899. 
entitled  "An  act  to  provide  for  the  appointment 
by  the  anpreme  court  of  five  commisaioners  of 
the  supreme  court  to  appoint  a  secretary,  and 
appropriate  money  therefor,"  it  is  this  day  or- 
dered that  N.  P.  Cihipman,  John  Haynes,  H.  W. 
Britt  Wheaton  A.  Gray,  and  J.  A.  Cooper  be, 
and  they  are  hereby,  appointed  commissioners  of 
this  court;  and  it  Is  further  ordered  tliat  D.  B. 
Woolf  be,  and  he  Is  hereby,  appointed  aeeretaiT 
for  sadi  commissioners. 


DAWSON  T.  HILL.  (S.  P.  1,561.)  (Su- 
preme Court  of  California.  June  8,  189B0  De- 
partment 1.  Appeal  from  superior  court,  Monte- 
rey county.  Action  by  (Carles  B.  Dawson 
against  W.  J.  Hill.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.  Afflrmed.  S. 
F.  Gell  and  C.  F.  Lacey,  for  appellant  Reniaon 
&  Jones,  for  respondent 

PER  CURIAM.  In  this  case  the  same  qneo- 
tlons  are  involved  as  in  People  v.  HiO  (S.  F.  No. 
1,696,  recently  decided  In  department  2  of  this 
court)  67  Pac.  669.  Upon  the  authority  a<  Ok»t 
case,  the  judgment  herein  is  affirmed. 


McMULLIN   T.    McMULLIN.    (8.    F.   887.) 

gupreme  Ciourt  of  California.  May  15,  1899.) 
epartment  1.  Appeal  from  superior  coort  city 
and  connlT  of  San  Frandsea  Action  for  di- 
vorce by  Virginia  McMullln  against  llnrlow 
McMullin.  From  an  order  for  temporary  ali- 
mony and  expenaea  of  the  action,  defendant  ap- 
g>als.  Affirmed.  Lloyd  &  Wood  and  Bodgeis  ft 
aterson,  for  appellant  Chaa.  S.  Wheder  and 
Ghirber,  Boalt  &  Bishop,  for  respondent 

PER  CURIAM.  Th^re  was  an  appeal  by  de- 
fendant in  this  case  from  an  order  requiring  him 
to  pay  the  plaintiff  certain  sums  of  money  for 
temporary  alimony  and  expenses  of  the  action. 
The  record  upon  which  the  appeal  is  submitted 
contains  no  evidence  that  the  order  was  improvi- 
dently  made,  and  it  !a  therefore  affirmed. 


SWEENEY  V.  CITY  AND  COUNTY  OF 
SAN  FRANCISCO.  (S.  F.  1,339.)>  (Supreme 
Court  of  California.  May  3,  1890.)  Depart- 
ment 1.  Appeal  from  superior  court  dty  and 
county  of  San  Francisco.  Action  by  Loreiw) 
H.  Sweeney  against  the  city  and  county  of  San 
Francisco.  From  a  judgment  for  defendant  and 
certain  orders,  idaintiff  u>peala.  Affirmed.  S. 
W.  &  B.  B.  HoUaday,  L.  D.  MeEisick.  and 
Chandler  &  HoUaday,  for  appellant  Harry  T. 
Cresswell,  C^Ity  &  Ca  Atty.,  and  UalUard 
Stoney,  Asst  Atty.,  for  respondent 

PER  CURIAM.  This  case  concerns  die  title 
to  a  parcel  of  land  included  within  the  limita  of 
the  square  called  "Lafayette  Parle,"  in  the  dty 
and  county  of  San  BYancisco.  All  the  qoeationa 
presented  on  the  appeal  are  involved,  abo,  in  tha 
ease  of  HoUaday  v.  Said  City  and  (Joonty  (8.  F. 
1,298.  this  day  decided)  57  Pac.  146.  and.  te 

•  Baheaiing  denied  Jane  2,  1886. 
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the  reasong  stated  in  the  opinion  there  rendered, 
the  judgment  and  orders  appealed  from  in  this 
vase  are  afflnned. 


ATCHISON,  T.  &  S.  P.  RY.  CO.  ▼.  CON- 
LON  et  al.  (Supreme  Court  of  Kansas.  June 
10,  1899.)  Error  from  district  court.  Atchison 
county.  Action  by  the  Atchison,  Topelta  & 
Santa  F6  Railway  Company  against  Anna  Con- 
Ion  and  otliers.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Certified  to  court  of  ap- 
peaU.  A.  A.  Hurd,  O.  J.  Wood,  and  W.  Lit- 
tlefield,  for  plaintiff  in  error.  C.  J.  Conlon,  for 
defendants  in  error. 

PER  CURIAM.  Involved  in  this  lIHgation  is 
a  right  of  way  claimed  by  defendants  over  a 
right  of  way  of  the  railroad  company,  which  di- 
vides the  defendants'  farm.  The  trial  court 
found  that  the  defendants  are  the  owners  of  and 
are  entitled  to  such  right  of  way,  and  enjoined 
the  railroad  company  from  obstructing  the  de- 
fendants in  the  use  of  the  same,  except  that 
suitable  gates  may  be  kept  across  such  way  In 
the  fences  along  the  right  of  way  of  the  railroad 
company.  The  value  of  such  right  of  way  of 
the  defendants  is  the  amount  in  controversy  in 
th^  action,  and,  as  It  appears  to  be  insufficient 
to  give  this  court  jurisdiction,  the  case  will  be 
certified  to  the  court  of  appeals. 


CROOKS  et  al.  v.  ROGERS  et  al.  (Supreme 
Court  of  Kansas.  June  10,  1899.)  Error  from 
district  court.  Brown  county;  R.  M.  Emery, 
Judge.  Action  between  Addie  Crooks  and  oth- 
ers and  Fred  Rogers  and  others.  From  the 
judgment.  Crooks  and  others  bring  error.  Af- 
firmed. S.  P.  Newion  and  R.  P.  Buckles,  for 
plaintiffs  in  error.  James  Palloon,  for  defend- 
ants in  error. 

PER  CURIAM.  We  have  examined  the  evi- 
dence contained  in  the  record,  and  think  that 
the  judgment  was  right.  Evidence  of  the  inca- 
pacity of  the  testator  was  weak  and  inconclu- 
sive. Testimony  as  to  his  physical  condition, 
which  was  sought  to  be  shown,  was  immaterial. 
The  opinion  of  the  witness  regarding  the  mental 
capacity  of  James  Rogers  was  excluded  by  the 
court,  but  we  do  not  consider  such  ruling  to  be 
reversible  error.  The  witness  saw  very  little  of 
his  father  for  some  time  before  the  execution  of 
the  will.  He  was  permitted  to  testify,  however, 
as  to  the  acts  and  conduct  of  the  testator. 
These  acts  and  his  conduct  would  be  the  basis 
for  witness'  opinion  as  to  the  capacity  of  the 
testator,  and  he  was  allowed  to  testify  fully  on 
these  questions,  so  that  the  jury  had  the  benefit 
of  all  the  information  the  witness  could  give  as 
to  the  manner  and  eccentricities  of  the  testator. 
Conversations  had  with  the  testator  by  the  wit- 
ness Mrs.  Swales,  two  years  after  the  making 
of  the  will,  were  properly  excluded.  The  judg- 
ment of  the  court  below  will  be  affirmed. 


FARMERS'  NAT.  BANK  t.  PRESCOTT  et 

al.  (Supreme  Court  of  Kansas.  May  6,  1899.) 
Error  from  court  of  appeals,  Northern  depart- 
ment. Central  division.  Action  by  the  Farm- 
ers' National  Bank  against  the  Lone  Star  Plas- 
ter Company.  Judgment  for  plaintiff.  Motion 
for  execution  against  Mary  E.  I-  Prescott  and 
others.  Judgment  for  plaintiff  was  reversed  in 
the  court  of  appeals  (53  Pnc.  709),  and  plaintiff 
brings  error.  Affirmed.  Bond  &  Osbom  and 
Carver  &  Larimer,  for  plaintiff  in  error.  .John 
D.  Milliken  and  David  Ritchie,  for  defendants 
in  error. 

PER  CURIAM.  This  case  presenta  the  same 
questions  involved  in  No.  11,157.  Bank  v. 
Prescott,  57  Pac.  121.  The  cases  were  argued 
and  briefed  together.  For  the  reasons  given 
in  the  opinion  in  case  No.  11,157,  the  judgment 


of  the  court  of  appeals  will  be  reveraed,  and 
the  judgment  of  the  district  court  of  Saline 
county  affirmed. 


HAYS  et  al.  ▼.  FLOERSCH.  (Supreme 
Court  of  Kansas.  June  10,  1890.)  Error  from 
district  court,  Pottawatomie  county,  William 
Thomson,  Judge.  Action  by  W.  V.  Hays  and 
others  against  M.  Floersch.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 
Codding  &  Challis,  for  plaintiffs  in  error.  Sam 
Kimble,  for  defend'ant  in  error. 

PER  C3URIAM.  Action  to  recover  on  a  farm- 
ing contract  under  which  J.  W.  Hays  operated 
the  farm  of  M.  Floersch  for  four  years.  No 
settlement  was  made  lietween  them  until  the 
end  of  that  time,  when  a  dispute  arose  as  to 
the  rights  of  the  parties.  Hays  assigned  his 
interest  to  his  sons,  and  they  brought  an  ac- 
tion, claiming  that  a  large  sum  was  due  them 
under  the  contract.  The  cause  was  referred, 
and  the  referee  found  aud  reported  that  Hays 
had  received  all  and  more  than  he  was  entitled 
to,  and  the  district  court  approved  the  report. 
It  is  contended  that  the  referee  took  a  wrong 
view  of  the  contract  and  testimony,  but,  after 
reading  the  evidence  in  the  record.  Including 
the  contract,  we  fail  to  find  any  reason  which 
would  warrant  us  in  setting  aside  the  findings. 
The  judgment  will  be  affirmed. 


STATE  V.  BOARD  OF  COM'RS  OP  GREE- 
LEY COUNTY.  (Supreme  Court  of  Kansas. 
May  6,  1899.)  Error  from  district  court,  Gree- 
ley county;  J.  E.  Andrews,  Judge.  Action  by 
the  state  of  Kansas  against  the  board  of  com- 
missioners of  Greeley  county.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Reversed. 
A.  A.  Godard,  Atty.  Gen.,  for  the  State.  G.  L. 
Reid  and  S.  S.  Ashbaugh,  for  defendant  in  er- 
ror. 

PER  CURIAM.  This  is  an  action  upon 
bonds  of  Greeley  county.  The  bonds  are  owned 
by  the  state,  and  were  purchased  by  the  com- 
missioners for  the  investment  of  the  state  per- 
manent school  fund.  All  questions  raised  by 
counsel  for  defendant  in  error  have  been  here- 
tofore decided  by  this  court  adversely  to  their 
contention.  Riley  v.  Garfield  Tp.,  58  Kan.  299, 
49  Pac.  85;  State  v.  Board  of  Com'rs  of  Scott 
Co.,  58  Kan.  491,  49  Pac.  663.  Counsel,  how- 
ever, endeavor  to  distinguish  between  those) 
cases  and  this  one  upon  the  ground  that  the 
eteswer  of  the  county  allegpfl  that  the  indebt- 
edness to  refund  which  the  bonds  in  suit  were 
issued  was  invalid,  because  created  in  violation 
of  law,  and  for  purposes  not  known  to  the  law, 
and  that  the  demurrer  of  the  state  admitted 
this  allegation  to  be  true.  We  do  not  think 
that  the  fact  of  the  invalidity  of  the  original 
indebtedness  takes  the  case  without  the  princi- 
ple upon  which  the  decisions  we  have  cited  were 
made.  At  any  rate,  the  law  is  otherwise  than 
as  claimed  by  counsel  for  defendant  in  error. 
Board  of  CJom'rs  of  Seward  Co.  v.  iEtna  Life 
Ins.  Co.,  61  U.  S.  App.  41.  32  C.  0.  A.  585,  and 
90  Fed.  222.  The  judgment  of  the  district 
court  is  reversed  for  proceedings  in  accordance 
with  this  opinion. 


STATE  ex  rel.  ATTY.  GEN.  v.  CHICAGO. 
R.  I.  &  P.  RY.  CO.  SAME  v.  MISSOURI 
PAC.  RY.  CO.  SAME  v.  ST.  LOUIS  &  S. 
P.  RY.  CO.  (Supreme  Court  of  Kansas.  May 
6,  1899.)  Application  by  the  state,  on  the  rela- 
tion of  the  attorney  general,  for  writs  of  man- 
damus against  the  Chicago.  Rock  Island  &  Pa- 
cific Railway  Company,  the  Missouri  Pacific 
Railway  Company,  and  the  St.  Louis  &  San 
Francisco  Railway  Company  Dismissed.  A. 
A.  Godard,  Atty.  Gen.,  and  J.  S.  West,  Asst 
Atty.  Gen.,  for  plaintiff.  .1.  W.  Gleed,  for  de- 
fendant Chicago,  R.  I.  &  P.  Ry.  Ck>.    Wa«- 
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gener,  Horton  &  Orr,  for  defendnnt  Missoari 
Pac.  Ry.  Co.  M.  A.  Low  and  W.  F.  Evans, 
for  defendant  St.  Louis  &  S.  F.  Ry.  Co. 

PER  CURIAM.  The  facts  in  these  cases  are 
similar  to  those  in  No.  13,179  (57  Pac.  lOG), 
and,_for  the  reasons  given  in  that  case,  the  pro- 
ceedings in  these  will  be  dismissed. 


STRATTON,  Judge,  y.  STATE  ex  rel. 
CAMPBELL.  (Supreme  Court  of  Kansas.  May 
6,  1899.)  Error  from  district  court,  Sedgwick 
county;  0.  Reed,  Judge.  Application  by  the 
state,  on  the  relation  of  George  E.  Campbell, 
tor  a  writ  of  mandamus  against  Iryin  Stratton, 
probate  jud^e  of  Sedgwick  county.  From  an 
order  granting  the  writ,  defendant  brings  er- 
ror. Dismissed.  Sanke^  &  Campbell  '  and 
Adams  &  Adams,  for  plaintiff  in  error.  Thorn- 
ton W.  Sargent,  for  dtefendant  in  error. 

PER  CURIAM.  The  question  presented  in 
this  qasc  is  whether  a  probate  judge  may  refuse 
to  issue  letters  testamentary  to  a  person  named 
by  a  decedent  in  his  will  as  his  executor,  and 
instead  thereof  appoint  an  administrator  of  the 
estate  of  the  decedent.  It  appears,  howerer, 
that  the  estate  has  been  fully  administered  npon 
b^  the  one  who  succeeded  in  obtaining  posses- 
sion of  the  office.  Nothing  whatever  remains 
to  be  done  to  close  up  the  affairs  of  the  estate. 
The  question,  therefore,  is  entirely  moot  in  its 
nature,  and  because  of  such  fact  we  are  not 
called  upon,  or  even  justified  in  considering  and 
disposing  of  it.  The  petition  in  error  will 
therefore  be  dismissed. 


AMERICAN  SURBTT  CO.  OF  NBWTORK 

T.  CRART  et  al.  (Court  of  Appeals  of  Kansas, 
Northern  Department,  E.  D.  May  10,  1890.) 
Error  from  district  court,  Nemaha  county;  R. 
M.  Emery,  Judge.  Action' by  H.  B.  Crary  and 
the  city  of  Seneca  against  the  American  Surety 
Company  of  New  York.  Judgment  for  plaintiffs. 
Defendant  brinifs  error.  Affirmed.  H.L.  Heald, 
and  Warner,  I>ean  &  McLeod,  for  plaintiff  in 
error.  J.  E.  Taylor  and  J.  E.  Stillwell,  for 
defendants  in  error. 

PER  CURIAM.  The  questions  presented  in 
this  case  are  identical  with  those  involved  in 
the  case  of  Surety  Co.  v.  Bradshaw,  and  in 
Same  v.  Thom-Halliwell  Cement  Co.  (just  de- 
cided) 57  Pac.  237.  Upon  the  authority  of  the 
two  cases  above  mentioned,  the  judgment  here- 
in is  affirmed.     WELI.S,  J.,  not  sitting. 


AMERICAN  SURETY  CO.  OF  NEW  YORK 
v.  KLOSE.  (Court  of  Appeals  of  Kansas, 
Northern  Department,  E.  D.  May  10,  1899.) 
No.  503.  Error  from  district  court.  Nemaha 
county;  R.  M.  Emery,  Judge.  Action  by  0. 
Klose  against  the  American  Surety  Company 
of  New  York.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed.  H.  L.  Heald 
and  Warner,  Dean  &  McT^eod.  for  plaintiff  in 
error.  J.  E.  Taylor  and  J.  E.  Stillwell,  for  de- 
fendant in  error. 

PER  CURIAM.  The  questions  presented  in 
this  case  are  identical  with  those  Involved  in 
the  case  of  Surety  Co.  v.  Bradshaw,  and  in 
Same  v.  Thom-Halliwell  Cement  Co.  (just  de- 
cided) 57  Pac.  237.  Upon  the  authority  of  the 
two  cases  above  mentioned,  the  judgment  here- 
in is  affirmed.     WEIJ/S,  J.,  not  sitting. 


CAIN  V,  FIRST  NAT.  BANK  OP  ATCHI- 
SON. (Court  of  Appeals  of  Kansas.  Northern 
Department,  B.  D.  May  10,  1899.)  Error 
from  district  court,  Atchison  county;  W.  D. 
Webb,  Judge.  Action  by  the  First  National 
Bank  of  Atchison  against  Mary  A.  W.  Cain, 
executrix  of  A.  D.  Cain.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Reversed.  Hen- 
ry EUliston  and  Waggener,  Horton  &  Orr,  for 


plaintiff  in  error.     B.  F.  Hudson,  0.  D.  Walter, 
and  J.  L.  Berry,  for  defendant  in  error. 

PER  CURIAM.  Upon  the  authority  of  Fox 
T.  Bank  (just  decided)  57  Pac.  241,  the  jndg- 
ni>ent  will  be  reversed,  and  cause  remanded, 
with  direction  to  the  trial  court  to  enter  judg- 
uiiMit  upon  the  finUngs  for  Mary  A.  W.  Cain,  ex- 
ecutrix of  the  estate  of  A.  D.  Cain,  deceased, 
and  against  the  First  National  Bank. 


HUTCHINSON  &  S.  -RY.  CO.  r.  PECK. 
(Court  of  Appeals  of  Kansas,  Southern  D^art- 
ment,  0.  D.  June  20,  1809.)  Error  from  dis- 
trict court,  Harper  county;  G.  W.  McKay, 
Judge.  Action  by  Margaret  8.  Pe«k  against 
the  Hutchinson  &  Southern  Railway  Company. 
W.  T.  Peck  was  substituted  as  plaintiff.  Judg- 
ment fbr  plaintiff,  and  defendant  brings  error. 
Reversed.  Whitelaw  &  Rose,  for  plaintiff  in 
error.  James  P.  Grove^  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  Omaha,  Hutchinson  & 
Gulf  Railway  Company  condemned  the  right  of 
way  through  the  N.  E.  ^  and  S.  E.  %  of  section 
35,  township  33  S.,  of  range  7,  in  Harper  coun- 
ty. W.  T.  Peck  owned  the  S.  E.  %,  and  Mar- 
garet 8.  Peck  the  N.  E.  ^.  W.  T.  Peek  was 
awarded  $660  damage  to  the  S.  E.  V*<  and 
.Margaret  S.  Peek  $219  damage  to  the  N.  E.  M. 
It  is  conceded  that  the  condemnation  proceed- 
ings were  regular,  and  the  amount  awarded  as 
damages  duly  deposited  by  the  Omaha,  Hotdi- 
inson  &  Gulf  Railway  Company.  The  Omaha, 
Hutchinson  &  Gulf  Railway  Company  con- 
structed its  road  on  the  right  of  way,  and  trans- 
ferred same  to  the  Hutchinson  &  Southern  Rail- 
way Company.  Appeals  were  taken  to  the  dis- 
trict court.  W.  T.  Peck  acquired  the  interest 
of  Margaret  S.  Peck.  In  the  district  court,  on 
the  14th  day  of  March,  1888,  awards  were  made 
and  credits  entered  pursuant  to  the  following 
stipulation:  "In  the  District  Court  of  Harper 
County,  Kansas.  W.  T.  Peck,  Plaintiff,  vs.  the 
Omaha,  Hutchinson  &  Gulf  Railway  Co.,  De- 
fendant. Stipulation:  It  is  hereby  stipulated 
in  the  above  cause  the  plaintiff  shall  take  judg- 
ment against  the  defendant  for  the  sum  of 
$1,000,  at  the  next  term  of  said  court,  and 
credit  such  judgment  with  $650,  and  that  the 
remainder  shall  bear  interest  from  the  date  of 
said  judgment  at  the  rate  of  six  per  cent,  per 
annum;  that,  in  case  of  M.  S.  Peck  vs.  The 
Same  Defendant,  plaintiff  shall  take  judgment 
at  same  time  for  $350.00,  and  credit  same  with 
$219.00,  and  the  balance  ($131.00)  shall  bear 
the  same  rate  of  interest  from  said  date;  and 
that  the  execution  shall  be  stayed  in  both  cases 
for  ninety  days  from  the  date  of  the  judgment. 
W.  M.  Whitelaw,  Attorney  for  Defendant  J. 
P.  Grove,  Attorney  for  Plaintiff."  After  the 
above  stipulation  was  made,  W.  T.  Peck  de- 
manded and  received  from  the  treasurer  ftom 
Harper  county  the  amounts  of  said  awards 
($U50  and  $219),  and  executed  to  the  treas- 
urer his  receipts.  Executions  were  stayed  for 
90  days.  At  the  expiration  of  the  time,  the 
balance  of  the  awards  made  by  the  district 
court  were  not  paid.  On  the  24th  day  of  July, 
1893,  W.  T.  Peck  filed  his  petition  for  eject- 
ment in  the  district  court  of  Harper  county 
against  the  Hutchinson  &  Southern  Railway 
Company.  On  July  2(J,  1893,  without  notice, 
an  order  of  injunction  was  issued  restraining 
the  defendant  oelow  from  operating  its  trains 
over  the  right  of  way.  Plaintiff  in  error  moved 
to  dissolve  the  injunction,  and  offered  to  pay 
W.  T.  Peck,  defendant  in  error,  the  balance  doe 
on  said  awards,  with  interest  thereon  and  coats 
in  full,  which  was  refused,  and  the  motion  to 
dissolve  overruled.  The  case  was  tried,  and 
judgment  rendered  against  the  plaintiff  in  error 
for  the  possession  of  the  right  of  way  and  costs. 
From  a  careful  reading  of  the  record,  we  are 
convinced  that  the  tender  made  by  the  plaintiff 
in  error  of  the  full  amount  due  on  the  awards, 
with   interest  and   costs,    was   made   in  good 
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taifh,  and  that  it  was  error  for  the  trial  court 
to  render  judgment  for  the  poaaession  of  the 
right  of  uray  and  costs  in  the  face  ctf  such  ten- 
der. .The  judgment  of  the  district  court  will 
be  reversed. 


JOHNSON  T.  FIRST  NAT.  BANK  OP 
ATCHISON.  (Court  of  Appeals  of  Kanaas, 
Northern  Department,  E.  D.  May  10,  1899.) 
Error  from  district  court,  Atchison  county; 
W.  D.  Webb,  Judge.  Action  by  the  First  Na- 
tional Bank  of  Atdiison  against  W.  L.  John- 
son. Judgment  for  plaintiff.  Defendant  brings 
error.     Reversed.     Henry    BUiston    and    Wag- 

fener,   Horton   &  Orr,   for  plaintiff   in  error, 
t.  F.  Hudson,  0.  D.  Walker,  and  J.  L.  Beny, 
lor  defendant  in  error. 

PER  CURIAM.  Upon  the  authority  of  Fox 
T.  Bank  (just  decided)  67  Pac.  241,  the  Judg- 
ment will  be  reversed,  and  cause  remanded, 
with  direction  to  the  trial  court  to  enter  judg- 
ment upon  the  findings  for  Johnson,  and  against 
the  First  National  Bank. 


EIRBT  T.  UNDERHEUj.  (Court  of  Appeals 
«f  Kansas,  Southern  Department,  E.  D.  May 
17,  1890.)  Error  from  district  court,  linn  coun- 
ty; J.  S.  West,  Judge.  Action  by  Sadie  E. 
Kirby  against  H.  W.  tlnd'erhill.  Judgment  for 
defendant,  and  ^aintifl  brings  error.  Afflrm- 
«d.  Stebbins  &  Evans  and  John  W.  Poore,  for 
plaintiff  in  error.  Snoddy  &  Snoddy,  for  de- 
fendant in  error. 

PER  CURIAM.  This  case  will  be  affirmed 
npon  the  authority  of  Kendall  v.  Underiiill  (de- 
oded  at  the  March  term  by  this  court)  56  Pac. 
£44.  The  specifications  of  error  are  the  same. 
No  new  authorities  are  cited,  and  we  find  noth- 
ing in  the  record  to  change  our  conclusions 
stated  in  the  case  relied  upon.  The  judgment 
of  the  district  court  is  affirmed. 


McKIBBBN  v.  WOLFLEY.  (Court  of  Ap- 
peals of  Kansas,  Northern  Department,  £.  D. 
Jfay  10,  1809.)  Error  from  district  court,  Ne- 
maha county;  R.  M.  Emery,  Judge.  Action 
by  William  T.  McKibben  against  Theodore  Wol- 
fley,  administrator  of  N.  Morris.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Keversed. 
J.  B.  Taylor  and  J.  E.  StUlweU,  for  plaintiff  in 
«rror.  S.  K.  Woodworth,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  questions  presented  by 
the  record  and  briefs  in  this  case  are  identical 
with  the  questions  involved  in  the  case  of  Mc- 
Pherson  v.  Wolfley  (jnst  decided)  57  Pac.  257. 
Upon  the, authority  of  that  case,  the  judgment 
is  reversed,  and  cause  remanded  for  further 
proceedings.     WBLIiS,  J.,  not  sitting. 


STATE  T.  GROTH.  (Court  of  Appeals  of 
Kansas,  Southern  Department,  E.  D.  June  14, 
1890.)  Error  from  district  court,  Allen  county; 
L.  Stillwell;  Judge.  Charles-  Groth  was  con- 
victed of  violating  the  liquor  law,  and  brings 
«Tror.  Affirmed.  W.  A.  Ohogoill  and  Oscar 
Foust  &  Son,  for  appellant.  O.  R.  Gard,  Co. 
Atty.  (G.  A.  Amos  and  Travis  Morse,  of  coun- 
sel), for  the  State. 

PER  CURIAM.  Following  the  case  of  State 
V.  Nagley  (just  decided  by  this  court)  57  Pac. 
554,  the  judgment  of  the  district  court  herein 
is  affirmed. 


STATE  v.  MILLS.  (Court  of  Appeals  of 
Kansas,  Southern  Department,  E,  D.  June  14, 
1899.)  Error  from  district  court,  Allen  county; 
L.  StiUwell,  Judge.  James  Mills  was  convict- 
ed of  violating  the  liquor  law,  and  brings  error. 
Affirmed.    J.  B.  Atdiison  and  Oscar  Foust  & 


Son,   for   appellant.     G.   B.   Grard,   Oo.   Atty., 
G.  A.  Amos,  and  Travis  Morse,  for  the  State. 

PER  CURIAM.  Following  the  case  of  State 
v.  Nagley  (just  decided  by  this  court)  57  Pac. 
564,  the  judgment  of  the  district  court  will  be 
affirmed. 


STATE  V.  WITTIOH.  (Court  of  Appeals  of 
Kansas,  Southern  Department,  E.  D.  June  14, 
1809.)  Error  from  district  court,  Allen  county; 
I*.  Stillwell,  Judge.  John  Wittich  was  convict- 
ed Of  an  illegal  sale  of  liquors,  and  brings  er- 
ror. Affirmed.  W.  A.  Choguill  and  J.  B. 
Atchison,  for  appellant.  G.  R.  Gard,  Co.  Atty. 
(Q.  A.  Amos  and  Travis  Morse,  of  counsel),  for 
the  State. 

PER  CURIAM.  Following  the  case  of  State 
▼.  Nagley  (just  decided  by  this  court)  67  Pac. 
554,  the  judgment  of  the  district  court  herein 
is  affirmed. 


STATE  V.  WITTICH.  (Court  of  Appeals  of 
Kansas,  Southern  Department,  E.  D.  June  14, 
1899.)  Error  from  district  court,  Allen  county; 
L.  Stillwell,  Judge.  Detrich  Wittich  was  con- 
victed of  violating  the  liquor  law,  and  brings  er- 
ror. Affirmed.  W.  A.  Choguill  and  J.  B.  At- 
chison, for  appellant.  G.  R.  Gard,  Co.  Atty.  (G. 
A.  Amos  and  Travis  Moise,  of  counsel),  for  the 
State. 

PER  (7URIAM.  Following  the  case  of  State 
V.  Nagley  (just  decided  by  this  court)  57  Pac. 
554,  the  judgment  of  the  district  court  herein 
will  be  affirmed. 


STATE  BANK  OF  liONGTON  t.  NEW- 
MAN. (Court  of  Appeals  of  Kansas,  Southern 
Department,  E.  D.  Slay  17,  1899.)  Error  from 
district  court,  £3k  county;  A.  M.  Jackson,  Judge. 
Action  by  the  State  Bank  of  Longton  against 
Julia  Newman.  Judgment  for  defendant. 
Plaintiff  brings  error.  Affirmed'.  R.  M.  Nich- 
ols and  Kirk  &  Bowman,  for  plaintiff  in  error. 
J.  A.  McHenry  and  L.  Scott,  for  defendant  in 
error. 

PER  CURIAM.  Plaintiff  in  eiTor  held  four 
promissory  notes  alleged  to  have  been  executed 
by  Joseph  Newman  and  Julia  Newman,  hus- 
band and  wife.  Joseph  Newman  died.  The 
notes  vrere  probated,  and  a  partial  payment 
made  by  the  administrator  of  tne  estate.  This 
action  was  commenced  by  plaintiff  in  error 
against  Julia  Newman  to  recover  the  balance 
claimed  to  be  due.  She  denied  the  execution 
of  the  note.  This  question  was  submitted  to 
the  jury.  They  were  fully  instructed  by  the 
court,  and  their  verdict  was  for  the  defendant 
The  evidence  was  conflicting,  but  sufficient  to 
support  the  findings.  We  have  examined  the 
record,  and  find  no  error  sufficient  to  require  a 
reversal  of  the  case.  The  judgment  of  Qie  dis- 
trict court  is  affirmed. 


THOMSON  V.  WALDO  et  al.  (Court  of  Ap- 
peals of  Kansas,  Southern  Department,  E.  D. 
June  14,  1899.)  Error  from  district  court,  Mi- 
ami county;  John  T.  Burns,  Judge.  Action 
by  David  Waldo  against  B.  A.  L.  Thomson  and 
others.  Judgment  for  plaintiff.  Defendant 
Thomson  brings  error.  Affirmed.  W.  H. 
Browne,  for  plaintiff  in  error.  John  C.  Sheri- 
dan and  Teasdale,  Ingraham  &  Cowherd,  for 
defendants  in  error. 

PER  CURIAM.  This  is  a  controversy  over 
a  race  horse  owned  by  J.  F.  Smith.  The  plain- 
tiff in  error,  Thomson,  claims  of  defendant  J.  F, 
Smith  the  sum  of  $330,  with  interest  on  cer- 
tain promissory  notes  secured  by  chattel  mort- 
gage on  the  horse,  alleged  to  have  been  exe- 
cuted by  Smith  and  his  wife  to  one  M.  B.  Shur, 
and  by  Shur  assigned  to  defendant  Thomson. 
Defendant  G.   W.   Poole  claims  of  defendant 
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J.  F.  Smith  the  sum  of  $350  for  feeding,  train- 
ing, and  caring  for  tlie  horse.  Defendant  in 
error  David  Waldo  claims  of  the  defendant 
J.  F.  Smith  the  sum  of  ?300  for  keeping,  feed- 
ing, and  caring  for  the  horse.  In  February, 
1803,  Smith,  the  owner,  placed  the  horse  in  tlie 
care  of  the  defendant  Poole,  who  fed,  trained, 
and  raced  him  until  the  month  of  September, 
1893,  when  he  turned  the  horse  over  to  Waldo, 
who  afterwards  fed  and  cared  for  him,  until 
the  horse  was  taken  away  by  virtue  of  a  search 
warrant  issued  by  a  justice  of  the  peace  in 
Kansas  City,  Mo.  No  service  was  had  upon 
Waldo.  The  horse  was  brought  to  the  state  of 
Kansas,  and  afterwards  located  by  David 
Waldo,  plaintiff  below,  at  Paola.  Kan.  An  at- 
tachment was  commenced  by  Waldo  in  Miami 
county.  These  proceedings  were  dismissed  with- 
out prejudice,  and  this  action  commenced  in  the 
district  court  of  Miami  county,  praying  that  a 
receiver  be  appointed  to  take  the  custody  and 
control  of  the  horse,  and  that,  until  such  re- 
ceiver be  appointed,  the  parties  be  restrained 
from  removmg  the  horse  from  the  jurisdiction 
of  the  court.  It  is  contended  that  the  court 
erred  in  allowing  the  plaintiff  to  dismiss  his 
action  for  attachment,  and  commence  one  for 
injunction,  when  he  had  an  adequate  remedy  at 
law.  We  are  satisfied,  from  a  careful  reading 
of  the  record,  that  a  good  showing  was  made 
for  the  appointment  of  a  receiver,  and  from  the 
conduct  of  the  parties  the  court  was  justified 
in  restraining  them  from  removing  the  horse 
from  the  jurisdiction  of  the  court.  Several  er- 
rors are  assigned,  but  we  find  nothing  to  jus- 
tify a  reversal  of  the  case.  The  claims  of  the 
different  parties  were  fairly  submitted  to  a  jury, 
and  the  verdict  approved  by  the  trial  court,  and 
we  see  no  good  reason  to  disturb  it.  The  judg- 
ment of  the  district  court  is  affirmed. 


HOSKINS  T.  HUBBARD.  (Supreme  Court 
of  Montana.  May  8,  1809.)  Appeal  from  dis- 
trict court,  Flathead  county;  D.  F.  Smith, 
Judge.  Action  by  Jennie  Hoskins  against  W. 
F.  Hubbard.  Here  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.  Apueal  dismissed. 
Frank  L.  Gray,  for  appellant.  H.  G.  Swaney, 
for  respondent. 

PER  CURIAM.  Claim  and  delivery.  Appeal 
dismissed  for  lack  of  a  specification  of  errors  in 
the  brief  of  appellant.  Gibson  v.  Hubbard,  57 
Pac.  88.     Dismissed. 


FOB  V.  BOARD  OF  OOM'RS  OF  PAW- 
XKB  COUNTY.  (Supreme  Court  of  Oklahoma. 
Feb.  11,  1899J  Error  from  pi-obate  cunrt.  Paw- 
nee county;  James  P.  Neal,  Judge.  Action  by 
R.  R.  Poe  against  the  board  of  commissioners 
of  Pawnee  county.  Judgment  for  defendant. 
Plaintiff  brings  error.  Reversed.  John  D.  De 
Bois  and  Cotteral  &  Hornor,  for  plaintiff  in 
error.  C.  A.  Houston,  W.  L.  Eagleton,  and  B. 
W.  Morphia,  for  defendant  in  error. 

PER  CURIAM.  The  same  questions  are  in- 
volved and  the  same  briefs  have  been  filed  In 
tills  case  by  counsel  as  in  the  case  of  Johnson 
V.  Board  of  Com'rs  (decided  this  term  of  court) 
5C  Pac.  701,  and  the  same  findings  of  fact  and 
conclusions  of  law  wore  made  by  the  court 
below.  For  the  reasons  therein  stated,  the  judg- 
ment of  the  probate  court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  grant  a 
new  trial. 


VANBERVOORT  v.   BOARD  OF  COM'RS 

OF  PAWNEE  COUNTY  (three  cases}.  (Su- 
preme Court  of  Oklahoma.  Feb.  11,  18S)9.) 
Error  from  probate  court.  Pawnee  county; 
James  P.  Neal,  .Judge.  Action  by  Charles  B. 
Vandervoort  ngniast  the  board  of  commissioners 
of   Pawnee   county.     Judgment   for   defendant. 


Plaintiff  brings  enot.  Dismissed.  John  F.  Stone. 
A.  J.  Biddison,  and  Geo.  S.  Green,  for  plaintiff 
in  error.  Eagleton  &  Morphia,  for  defendant 
in  error. 

PER  CURIAM.  The  record  in  these  cases 
shows  that  more  than  one  year  has  intervened 
between  the  rendition  of  the  judgment  and  the 
overruling  of  the  motion  for  a  new  trial  in  the 
probate  court  and  the  filing  of  the  petition  in 
error  in  the  supreme  court  This  court,  there- 
fore, has  no  jurisdiction  to  review  such  judg- 
ments. The  record  in  cases  Nos.  767,  768,  and 
769,  being  in  the  same  condition  as  cases  Nos. 
765  (57  Pac.  167)  and  766  (infra),  the  petition 
in  error  is  hereby  dismissed. 


VANDERVOORT  v.  BOARD  OP  OOM'RS 
OF  PAWXEE  COUNTY.  (Supreme  Court  of 
Oklahoma.  Feb.  11,  1899.)  Error  from  prolate 
court.  Pawnee  county;  James  P.  Neal,  Judge. 
Action  by  Charles  E.  Vandervoort  against  the 
board  of  commissioners  of  Pawnee  county. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Dismissed.  John  F.  Stone,  George  S. 
Green,  and  A.  J.  Biddison,  for  plaintiff  in  error. 
C.  A.  Houston,  W.  L.  Kigleton,  and  B.  W. 
Morphis,   for  defendant  in  error. 

PER  CURIAM.  This  case  was  brought  her* 
on  an  appeal  by  the  plaintiff  in  error  from  the 
probate  court  of  Pawnee  county.  The  record 
shows  that  the  judgment  was  rendered  in  the 
proliate  court  on  the  31st  day  of  August,  189T. 
and  that  on  the  same  day  a  motion  for  a  new 
trial  was  filed,  considered,  and  overruled  by  the 
court;  to  which  rulings  and  judgment  of  the 
court  the  plaintiff  duly  excepted,  and  brings  the 
case  here  on  a  case-made  for  review.  The  rec- 
ord further  shows  that  the  petition  in  error  was 
not  filed  in  this  court  until  the  21st  day  of 
September,  1898,  being  1  year  and  21  days  after 
the  rendition  of  the  judgment  and  the  final  order 
of  the  probate  court.  Hence,  as  more  than  one 
year  has  intervened  between  the  rendition  of 
the  judgment  and  the  final  order  in  the  probate 
court  and  the  filing  of  the  petition  in  this  cotut. 
this  court  has  no  jurisdiction  to  review  soch 
judgment  and  final  order.  The  rule  laid  down 
in  the  case  of  Hoffman  v.  Board  of  Com'rs  (de- 
cided this  term  of  court)  57  Pac.  167,  followed. 
For  the  reasons  herein  stated,  the  petition  in 
error  must  therefore  be  dismissed. 


In  re  BERRY.  (Supreme  Court  of  Oregon. 
June  5,  1899.)  Appeal  from  circuit  court,  Unu- 
tilla  county;  Stepnen  A.  Lowell.  Judge.  J.  I.. 
Berry  was  conuuitted  to  the  custody  of  William 
Blakley,  sheriff,  for  itinerantly  vending  medi- 
cine without  a  license,  contrary  to  statute,  and 
be  applied  for  a  writ  of  liabcas  corpus.  From 
a  judgment  dismissing  the  writ  and  remanding 
petitioner,  lie  appeals.  Reversed.  J.  H.  Raiey, 
for  appellant.  D.  R.  N.  Blackburn.  Atty.  Gm., 
and  H.  J.  Bean,  Dist.  Atty.,  for  respondent. 

BE.\N,  J.     The  petitioner  was,  on  September 

12,  1898.  committed  to  await  the  action  of  the 
grand  jury  for  ths  crime  of  "itinerantly  vending 
medicine  without  a  license,"  in  violation  of  the 
provision  of  section  11  of  the  act  of  1889,  en- 
titled "An  act  to  regulate  the  practice  of  medi- 
cine and  surgery  in  the  state  of  Oregon,"  as 
amended  by  the  act  of  1891.  He  subseqnently 
applied  to  be  discharged  under  a  writ  of  habeas 
corpus,  but  was  remanded  to  the  custody  of  the 
defendant,  from  which  judgment  he  appeals. 
The  questions  presented  in  the  appeal  are  iden- 
tical with  those  in  the  ease  of  Ferdon  v.  Blak- 
ley (Or.;  just  decided)  57  Pac  376,  with  the 
exception  that  the  petitioner  was  a  regularly 
licensed  physician,  and  entitled  to  practice  medi- 
cine and  surgery  in  the  state  as  such.  But  the 
case  is  ruled  by  the  Perdon  Case,  and.  for  the 
reasons  there  given,  the  judgment  is  reversed, 
and  the  case  remanded,  with  directions  to  dis- 
cbarge the  petitioner. 
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HENDRICKS  r.  MALHEUR  &  H.  L.  IRR. 
CO.  (Supreme  Court  of  Oregon.  July  10,  181)0.) 
Appeal  from  circuit  court,  Harney  county; 
Morton  D.  Clifford,  Judge.  Bill  for  injunction 
by  John  R.  Hendricks  against  the  Malheur  & 
Harney  Lake  Irrigation  Company,  n  corpora- 
tion. There  -was  a  decree  for  plaintiff,  and  de-- 
fendant  appeals.  A£Srmed.  F.  S.  Ivanhoe,  for 
appellant.     L.  R.  Webster,  for  respondent. 

^\■OLVERT0N,  C.  J.  The  questions  present- 
ed in  this  case  are  identical  with  those  presented 
in  Bailey  v.  Irrigation  Co.  (just  decided)  57  Pac. 
910.  That  case  is  therefore  decisive  of  this,  and 
the  decree  of  the  court  below  must  be  affirmed. 


DEAHNG  INV.  CO.  t.  CRISSBY  et  al.    <Sn- 
preme  Coart  of  Washington.    .Tune  19,  1889.) 

Appeal  from  superior  court,  Spokane  county; 
■R'illiam  E.  Richardson,  Judge.  Action  by  the 
Doming  Investment  Company  against  Newton 
Crissey  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed.  Danson  & 
Huneke,  for  appellant.  Hanna  &  Hanua,  for 
respondents. 

PER  CURIAM.    The  record  In  this  case  in- 
volves the  same  questions  as  those  determined 
in  Investment  Co.  v.  Ely  (decided  April  26,  1899) 
•  57  Pac.  3.").3,  and  upon  the  authority  of  that 
case  it  is  aiBrmed. 


DOXT  T.  CITY  OP  PORT  TOWNSEND. 
(Supreme  Court  of  Washington.  May  31,  1899.) 
Appeal  from  superior  court,  Jefferson  county; 
James  O.  McCIinton,  .ludge.  Action  by  John 
Doxy  against  the  city  of  Port  Townsend.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Re- 
versed. A.  W.  Buddr^  for  appellant  P.  V. 
Davis,  for  respondent. 

PER  CURIAM.  Upon  authority  of  German- 
American  Sav.  Bank  v.  City  of  Spokane,  17 
Wash.  315,  47  Pac.  1103,  and  49  Pac.  .542,  the 
judgment  of  the  superior  court  ia  reversed. 


KIRSCHBERG  v.  MARYMONT  et  al.  (Su- 
preme Court  of  Washington.  M-iy  15,  1899.) 
Appeal  from  superior  court,  Clallam  county; 
James  G.  McCIinton,  Judge.  Bill  by  Julius  I. 
Kirschberg,  as  administrator  of  the  estate  of 
Isaac  Kirschberg,  deceased,  against  Joseph 
Marymont  and  others.  There  was  a  decree  for 
plaintiff,  and  defendants  appeal.  Affirmed. 
Benton  Embree,  tor  appellants.  Geo.  C.  Hatch, 
for  respondent. 

REAVIS,  J.  Creditors'  bill  filed  by  plaintiffs 
intestate  to  set  aside  a  conveyance  maae  by  ap- 
pellant Marymont  to  appellant  Krna  Landsberg 
to  certain  lands  in  Clallnm  county,  upon  the 
ground  of  fraud.  It  is  alleged  that  Marymont. 
being  indebted  to  deceased.  Kirschberg,  made  the 
eonveyniioe  to  his  sister,  Erna  Lnndsiient.  with- 
out consideration,  and  with  the  intent  to  defraud 
creditors,  with  the  usual  allegations  of  insol- 
vency on  the  part  of  the  grantor,  and  knowledge 
on  the  part  of  the  grantee  of  the  indebtedness 
and  fraudulent  intent  of  the  grantor.  Apiiel- 
lants  answered  separately,  denying  the  fraud, 
and  denying  that  the  conveyance  w.ns  without 
consideration,  and  denying  any  notice  of  the  in- 
debtedness of  the  grantor.  The  consideration  al- 
leged by  appellants  was  the  payment  of  a  note 
executed  by  Marymont  to  Erna  Landsberg,  in 
the  city  of  New  York,  some  time  prior  to  the 
conveyance,  and  the  additional  sum  of  $275  paid 
in  cash  at  the  time  of  the  execution  of  the  con- 
veyance. The  superior  court  decreed  the  con- 
veyance fraudulent,  and  the  cancellation  tliere- 
of.  and  snbjeetM  the  premises  to  the  lien  of  the 
judgment  procured  by  respondent.    The  record 


and  evidence  has  all  been  carefully  examined, 
and  it  would  probably  be  difficult  to  find  a  con- 
troversy in  which  the  evidence  is  more  directly 
conflicting.  The  statements  of  the  respective 
witnesses  interested  are  e<iua]ly  positive  on  each 
side,  and  absolutely  conflicting  and  irreconcil- 
able. We  are  therefore  content  to  accept  the 
conclusion  of  the  trial  court,  and,  tlie  deter- 
mination of  the  cause  resting  solely  upon  a  ques- 
tion of  fact,  the  judgment  of  the  superior  court 
is  affirmed. 

GORDON,   C.  J.,   and   DUNBAR  and  AN- 
DERS, JJ.,  concur. 


WHEELER  v.  NORTH  AMERICAN 
TRANSPORTATION  &  TRADING  CO. 
MORRISON  T.  SAME.  (Supreme  Court  of 
Washington.  April  2(5,  1890.)  Apin'als  from  su- 
perior court.  King  county;  O.  Jacobs,  .Tudge. 
Actions  by  J.  W.  Wheeler  and  by  Donald  Mor- 
rison against  the  North  American  Transporta- 
tion &  Trading  Company.  From  judgments  for 
defendant,  the  respective  plaintiffs  appeal.  Af- 
firmed. Bausman.  Kellcher  &  Emory,  for  ap- 
pellants. E.  E.  Simpson  and  Upton,  Arthur  & 
Wheeler,  for  respondent. 

PER  CURIAM.  The  specificaUons  of  error  in 
these  cases  relate  only  to  the  charge  to  the  jury, 
and  a  refusal  to  strike  portions  of  the  complaint. 
The  cases  are  in  all  essential  respects  similar  to 
that  of  Smith  v.  Trading  Co.,  56  Pac.  372, 
which  was  decided  by  this  court  February  23, 
1899.  In  addition,  however,  to  the  questions 
raised  and  decided  in  that  case,  there  are  two 
assignments  in  the  present  case  which  may  be 
referred  to.  The  first  relates  to  certain  language 
used  by  the  court  in  its  charge  In  regard  to  the 
defense  of  "the  act  of  God,"  which  was  relied 
upon  by  the  appellants.  We  hare  examined  the 
instruction,  and  also  the  entire  charge.  Consid- 
ered as  a  whole,  we  regard  it  as  being  a  very 
fair  and  able  exposition  of  the"  low  of  the  case. 
The  particular  words  complained  of  in  the  as- 
signment under  consideration  were  ezplan.itory 
merely,  and,  whether  considered  by  themselves 
or  in  connection  with  the  remainder  of  the  in- 
struction, we  think  they  are  not  open  to  the 
criticism  which  is  made,  and  no  error  was  com- 
mitted by  the  court  in  using  the  language  com- 
plained of.  The  remaining  assignment  relates  to 
a  ruling  denying  defendant's  motion  to  strike 
two  paragraphs  in  the  complaint  relating  to  dam- 
ages claimed  for  loss  of  time  at  Seattle  (the 
point  of  departure),  and  thereafter  receiving  evi- 
dence at  the  trial  under  these  paragraphs.  It 
appears  from  the  record  that,  upon  appellants' 
motion,  paragraph  13  of  the  complaint,  which 
alleged  damage  for  loss  of  time  at  Dawson  (the 
point  of  destination),  was  stricken.  We  think 
the  court  did  not  err  in  either  of  these  rulings. 
No  reversible  error  appearing,  the  judgments  in 
these  cases  must  be  affirmed. 


CABBY  V.  PRIMLEY.  (Court  of  Appeals  of 
Kansas,  Northern  Department,  E.  D.  April  8, 
1808.)  Error  from  district  court,  Shawnee  coun- 
ty. Action  by  A.  W.  Cabby  against  L.  M. 
Primley.  Waters  &  W^aters,  for  plaintiff  in  er- 
ror. Keeler,  Welch  &  Hite,  for  defendant  in 
error.     Dismissed. 


CROSSDALE  t.  DAVIS.  (Court  of  Appeals 
of  Kansas,  Northern  Department,  E.  D.  July 
8,  1808.)  Error  from  circuit  court,  Shawnee 
county.  Action  by  B.  F.  Crossdale  against  P. 
Q.  Dovis.  H.  C.  Root,  for  plaintiff  in  error.  E. 
E.  Chesney,  for  defendant  in  error.  No  opinion. 
Judgment  affirmed. 


End  of  Cases  in  Vou  07. 
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